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INTRODUCTION

Opening of the meeting by the Chair, Mr Helmut TICHY

The Committee of Legal Advisers on Public International Law (CAHDI) held its 67th meeting
in Vienna (Austria) on 19-20 September 2024, with Mr Helmut TICHY (Austria) as the Chair.
The meeting was held in hybrid format. The list of participants is set out in Appendix | to this
report.

The Chair reported on the Second Practitioners' Workshop on Non-Legally Binding
Instruments in International Law, which had taken place the previous day, also in Vienna, co-
organised by the Austrian Federal Ministry for European and International Affairs and the
CAHDI Secretariat, and in which most of the CAHDI delegations had participated. The
workshop had aimed to shed light on the most pressing questions surrounding non-legally
binding instruments. The workshop also sought to identify the way forward and to discuss the
usefulness and appropriateness of potential tools that could be developed by the CAHDI in
this area.

Adoption of the agenda
The CAHDI adopted its agenda as it appears in Appendix Il to this report.
Adoption of the report of the 66th meeting

The CAHDI adopted the report of its 66" meeting (document CAHDI (2024) 16), held on 11-12
April 2024 in Strasbourg (France), with the proposed amendments and instructed the
Secretariat to publish it on the Committee’s website.

Information provided by the Secretariat of the Council of Europe and by the Chair and
Vice-Chair of the CAHDI

Statement by Mr J6rg POLAKIEWICZ, Director of Legal Advice and Public International
Law

Mr Jorg POLAKIEWICZ, Director of Legal Advice and Public International Law (DLAPIL),
informed the delegations of recent developments within the Council of Europe since the last
CAHDI meeting. The speaking notes of Mr POLAKIEWICZ are set out in Appendix Ill to this
report.

Information provided by Mr Helmut TICHY and Ms Kerli VESKI, Chair and Vice-Chair of
the CAHDI

The Chair informed delegations that it had unfortunately not been possible to organise the
usual exchange of views with the International Law Commission (ILC) this year due to the
shortened session of the ILC. Usually, the Chair of the CAHDI goes to Geneva to report on
activities of the Committee. The Chair expressed his hope that the CAHDI and the ILC will be
able to resume this regular exchange of views very soon in order to continue this helpful and
established practice which allows the two committees to exchange on their activities and
explore possible synergies.

Next, the Vice-Chair, Ms Kerli VESKI (Estonia) reported to the CAHDI on her participation at a
meeting of the Council of Europe Drafting Group on Eradication of Impunity for Serious Human
Rights Violations (CDDH-ELI) on 15 May 2024 (online). The Drafting Group was established
by the Council of Europe Steering Committee on Human Rights (CDDH) to conduct
preparatory work on a study on the need for and feasibility of additional non-binding
instrument(s) to complement the Guidelines on eradicating impunity for serious human rights
violations adopted by the Committee of Ministers (CM) in 2011. The CDDH is expected to
adopt this study by the end of 2025. In particular, Ms VESKI drew attention to the potential for
future cooperation of the CAHDI with the CDDH-ELI. The CDDH-ELI had showed significant
interest in future positive collaboration with the CAHDI with the purpose of the CAHDI providing
advice on issues of public international law to the Drafting Group. Ms VESKI noted that the
CAHDI should look forward to this cooperation and hope to send representatives to future
meetings of the CDDH-ELI to help drive this important and critical development of the 2011



https://www.coe.int/en/web/human-rights-intergovernmental-cooperation/eradiction-of-impunity
https://www.coe.int/en/web/human-rights-intergovernmental-cooperation/eradiction-of-impunity
https://rm.coe.int/1680695d6e
https://rm.coe.int/1680695d6e
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guidelines forward, hopefully into a stronger conceptualisation of guidelines on the eradication
of impunity for serious violations of human rights. The speaking notes of Ms VESKI are set out
in Appendix IV to this report.

COMMITTEE OF MINISTERS’ DECISIONS WITH RELEVANCE FOR THE CAHDI

INCLUDING REQUESTS FOR CAHDI’S OPINION

Invitation to the CAHDI to provide an indicative overview of possible avenues under
international law aimed at securing the payment by the Russian Federation of just
satisfaction awarded by the European Court of Human Rights

Information provided by the Secretariat

The Secretariat introduced the sub-item by recalling that the CM had requested* the CAHDI to
prepare, in “restricted regime”, an indicative overview of possible avenues aimed at securing
the payment by the Russian Federation of just satisfaction awarded by the European Court of
Human Rights (ECtHR, the Court) by the end of September 2024. At its 66" meeting (10-11
April 2024 in Strasbourg, France), the CAHDI had decided to establish a working group on just
satisfaction (WG), composed of interested delegations, to prepare the requested overview.
Fourteen delegations representing CoE member states, the European Union (EU) and several
other independent legal experts participated in the WG, which met three times. A draft overview
was circulated to CAHDI delegations on 28 August 2024 and delegations were invited to submit
comments for consideration during the 67" CAHDI meeting.

Several delegations took the floor to thank the participants in the WG and the Secretariat for
preparing the preliminary text during the summer, in challenging circumstances and under very
tight deadlines. They commended the detailed legal analysis of the complex issues and
recognised the valuable insights it provided. However, given the controversial nature of certain
elements and the novelty of some approaches, they stressed the need for a more concise
document outlining the main issues and, where necessary, acknowledging the remaining
points of contention.

The Chair therefore instructed the Secretariat: to treat the current draft overview document as
a confidential background paper that does not reflect a position of the CAHDI, nor the
consensus of the members of the WG, nor the positions of CAHDI members; to prepare a
revised, simplified version of the draft overview, focusing on key points and avoiding
complicated legal discussions, in line with the comments, structural orientations and guidance
provided by delegations during the 67" CAHDI meeting; and to provide CAHDI members with
an opportunity to comment on the draft document with a view to its adoption by written
procedure by the end of December 2024. To this end, the CAHDI also instructed the
Secretariat to inform the CM, in September, of the CAHDI's ongoing deliberations on these
issues and to request an extension of the deadline for submitting the final overview to the CM
between the end of November and the end of December 2024.2

Opinions of the CAHDI on Recommendations of the Parliamentary Assembly of the
Council of Europe (PACE)

The Chair introduced the sub-item by recalling that, on 30 April and 10 July 2024, the Ministers’
Deputies, at their 1497" and 1504™ meetings, had agreed to communicate Parliamentary

1 CM/Del/Dec(2024)1488/10.5, decision adopted by the Committee of Ministers on 7-8 February 2024 at the 1488"

meeting of the Ministers’ Deputies: “The Deputies, Recalling that the Russian Federation is no longer a member State of
the Council of Europe and has ceased complying with its obligations under Article 46 § 1 of the European Convention on
Human Rights; 1. invited the Committee of Legal Advisers on Public International Law (CAHDI) to explore all possible
avenues consistent with international law aimed at securing the payment by the Russian Federation of just satisfaction
awarded by the European Court of Human Rights, while respecting the immunities of States and their property; 2. indicated
that, in doing so, the CAHDI should take into account relevant work of the United Nations, the European Union and other
international actors; 3. requested the CAHDI to provide an indicative overview of possible avenues in the restricted regime
by the end of September 2024”.

2 CM/Del/Dec(2024)1509/10.8, decision adopted by the Committee of Ministers on 9 October 2024 at the 1509 meeting

of the Ministers’ Deputies.


https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680ae6ded
https://search.coe.int/cm/eng#{%22CoEIdentifier%22:[%220900001680b1cf8e%22],%22sort%22:[%22CoEValidationDate%20Descending%22]}
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Assembly of the Council of Europe (PACE) Recommendation 2271 (2024) on “Support for the
reconstruction of Ukraine”, Recommendation 2279 (2024) on "Legal and human rights aspects
of the Russian Federation’s aggression against Ukraine" and Recommendation 2281 (2024)
on "Reparation and reconciliation processes to overcome past conflicts and build a common
peaceful future — the question of just and equal redress" to the CAHDI, for information and
possible comments. The Chair, with the assistance of the Secretariat, had prepared three draft
opinions (documents CAHDI (2024) 19 Restricted, CAHDI (2024) 24 Restricted and CAHDI
(2024) 25 Restricted) that had been sent to delegations in advance of the meeting. Before
opening the floor for delegations’ comments on the draft opinions, the Chair noted that the CM
was awaiting to receive the CAHDI’s opinions by the end of September 2024.

The CAHDI examined the draft opinions. Several delegations made amendment proposals to
the texts of the drafts before the CAHDI could unanimously adopt the opinions as amended.

Examination of the request by the International Institute for the Unification of Private
Law (UNIDROIT) to be granted observer status to the CAHDI

The Chair informed delegations of UNIDROIT's request for observer status with CAHDI. He
explained that UNIDROIT was an independent intergovernmental organisation based at the
Villa Aldobrandini in Rome, which focused on the modernisation, harmonisation and
coordination of private and commercial law between states and regions. Its work results in
uniform legal instruments, both binding and non-binding, which strengthen the rule of law in
the matters of its competence. Originally established in 1926 as an auxiliary body of the League
of Nations, the Institute was reconstituted by multilateral agreement in 1940 following the
dissolution of the League. It now has 65 member states from five continents, representing a
wide variety of legal, economic, political and cultural systems and covering 74 per cent of the
world's population.

The Chair then reminded delegations of the rules governing observer status with the CAHDI
as contained in Resolution CM/Res(2021)3 on intergovernmental committees and subordinate
bodies, their terms of reference and working methods. As a general rule, observers shall be
admitted upon their request to the Secretary General on the basis of a unanimous decision by
the committee itself. In the event where unanimity is not reached, the matter may be referred
to the CM at the request of two thirds of the members of the committee concerned.

Noting his belief that UNIDROIT would be likely to bring an added value to discussions of the
CAHDI, especially when it comes to topics like the peaceful settlement of disputes, the Chair
then opened the floor for any views on the request by UNIDROIT to be granted observer status.

The representative of Italy recalled that his country was proud to be the host country of this
organisation. He considered that the request of UNIDROIT deserved the support of the CAHDI,
taking into account the similarity of this organisation with many of the institutions already
following the work of the CAHDI. He recalled that UNIDROIT, founded almost a century ago,
was one of the oldest international organisations. The modernisation and harmonisation of
private law that UNIDROIT has carried out throughout its history has contributed to the creation
of a more stable legal environment at the national and international level, which is favourable
to the promotion of trade, investment and economic growth. With its 65 members representing
a variety of legal, economic and political systems, UNIDROIT possessed, in his view, a
valuable capital of knowledge and its participation as an observer would bring benefit to the
CAHDI. Over the years, UNIDROIT had prepared a number of important international
conventions, the most recent being the 1995 Convention on Stolen or lllegally Exported
Cultural Objects and the 2001 Convention on International Interests in Mobile Equipment (the
Cape Town Convention).

Following this exchange of views, the CAHDI unanimously agreed to the request by UNIDROIT
to be granted observer status with the CAHDI and to inform the Committee of Ministers of this
decision.

Other Committee of Ministers’ decisions of relevance to the CAHDI’s activities

The Chair presented a compilation of CM decisions of relevance to the CAHDI’s activities
(document CAHDI (2024) 20 Restricted) prepared by the Secretariat containing, among others,


https://pace.coe.int/en/files/33495/html
https://pace.coe.int/en/files/33495/html
https://pace.coe.int/en/files/33683/html
https://pace.coe.int/en/files/33683/html
https://pace.coe.int/en/files/33688/html
https://pace.coe.int/en/files/33688/html
https://rm.coe.int/resolution-cm-res-2021-3-en/1680a2fbda
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decisions by which the CM requested the CAHDI’s opinions on the above-mentioned PACE
Recommendations.

CAHDI DATABASES AND QUESTIONNAIRES

The Chair introduced the item by recalling the questionnaires and databases entertained by
the CAHDI, especially those related to immunities of states and international organisations,
but also in other areas of particular interest for the CAHDI. He informed delegations that since
the last CAHDI meeting, the Secretariat had received the following updated or new replies from
delegations: from Austria to the questionnaire on the Settlement of disputes of a private
character to which an international organisation is a party; from Estonia and Switzerland to the
guestionnaire on Immunity of state-owned cultural property on loan; from Bulgaria, Croatia,
Slovenia, Switzerland and the USA to the questionnaire Immunity of special missions; from
Ireland and the United Kingdom to the questionnaire Service of process on a foreign state;
from Austria to the questionnaire on the Exchange of national practices on possibilities for the
Ministry of Foreign Affairs to raise public international law issues in procedures pending before
national tribunals and related to states’ or international organisations’ immunities; from Japan
to the questionnaire on the Organisation and functions of the Office of the Legal Adviser of the
Ministry of Foreign Affairs; and finally, from Latvia to the database on The implementation of
United Nations sanctions.

The Chair then recalled that at its 66" meeting (11-12 April 2024 in Strasbourg, France) the
CAHDI had decided to render public also the replies to the two last questionnaires that were
at that point still kept confidential, the questionnaires on Immunity of state-owned cultural
property on loan and Immunity of special missions. This July all delegations having previously
replied to one or both of these questionnaires had been contacted by the Secretariat offering
the possibility to update their replies before their publication. With the exception of a few
delegations that were still updating their replies, the Secretariat had now published all the
replies to these questionnaires on the CAHDI website. This meant that all the questionnaires
under this agenda item 3 had now been made publicly available, representing an important
outreach activity of the work of the Committee.

IMMUNITIES OF STATES AND OF INTERNATIONAL ORGANISATIONS, DIPLOMATIC AND

CONSULAR IMMUNITY

The Chair noted that there had been no proposals for exchanges of views on topical issues in
relation to the subject matter of the item. Thus, he invited delegations to share information on
recent developments concerning state practice and relevant case-law in their countries
regarding the topic of immunities.

The representative of Germany informed CAHDI delegations about a recent development in
German legislation regarding the immunity of state officials from foreign criminal jurisdiction.
In 2021, the German Federal Court of Justice had decided that low-ranking officials did not
enjoy immunity under customary international law before criminal courts when charged with
war crimes. In February 2024, the same court had extended this jurisprudence finding that no
state official independent of rank was protected by immunity with regard to charges of
international crimes. Following these decisions, the German Parliament had enacted a new
law, Section 20 of the Courts Constitution Act now providing that functional international
immunity does not apply when it comes to international crimes before German courts. The
representative underlined that the decision of the Federal Court of Justice and the new law
only applied to immunity ratione materiae and not to immunity ratione personae. Furthermore,
they were restricted and limited to criminal jurisdiction. However, this represented a
development that Germany will take into account when reporting on the ILC Draft Article 7 on
Immunity of state officials from foreign criminal jurisdiction. Germany would provide written
comments in this regard, as requested by the ILC, by November 2024.

The representative of Belgium drew the attention of the CAHDI to a case of interest. On 11
December 2019, two German nationals, Mr Beowulf von Prince and Ms Karine Leiffe, had sued
Germany, Switzerland, Belgium and the EU in the District Court of Columbia in a dispute for


https://www.gesetze-im-internet.de/englisch_gvg/englisch_gvg.html
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compensation. The plaintiffs claimed that the Free City of Danzig (Gdansk in Poland) never
lost its status because the Allied Powers' decision to have it administered by Poland was
conditional on the signing of a peace treaty, which was never signed or executed. Therefore,
according to the plaintiffs, the administration of the city of Gdansk was to be under the control
of the United States until a peace treaty was signed. The first plaintiff claimed to be an official
of the Free City of Danzig and as such a civilian representative of the Allied Powers, namely
the United States. According to him, this capacity allowed him to issue official documents of
the City of Danzig. He alleged that he was thus falsely charged, extradited, convicted and
imprisoned for issuing these documents. He claimed that Belgium illegally extradited him to
Germany after being informed of a European arrest warrant, that Switzerland and the EU
approved this extradition and the ill-treatment of nationals of the Free City of Danzig, and that
Germany illegally prosecuted him. The second plaintiff, Karin Leffer, presented herself as a
representative of the German people and of the Free City of Danzig. She lives in Switzerland
because of her alleged political persecution. Before the District Court, the plaintiffs sought a
ruling that the District Court had jurisdiction and claimed damages. On 26 March 2021, the
District Court declared the action inadmissible for lack of material jurisdiction regarding
Belgium, Germany and Switzerland.® The court declared that the Foreign Sovereign Immunity
Act (FSIA) was the only basis for jurisdiction over a foreign state in the US courts, its provisions
being absolute. Unless one of the enumerated exceptions applied, US courts did not have
jurisdiction over disputes against a foreign state. The plaintiffs had not demonstrated that their
claims fell within any of the exceptions set out in the statute. For the EU, the court stayed the
proceedings. The plaintiffs appealed the judgment and on 28 November 2022, the United
States Court of Appeal affirmed the District Court's judgment and confirmed that Germany,
Switzerland and Belgium were immune under the FSIA.* The Court of Appeal concluded that
while the EU was not a foreign state within the meaning of the FSIA, Title 28 of the United
States Code did not provide a basis for the court's jurisdiction.

The representative of Canada presented a recent case before the Ontario Superior Court of
Justice, Zarei v. Iran.® The court had agreed with the Government’s position that decisions
about the diplomatic status of a foreign state’s property in Canada rest with the Minister of
Foreign Affairs. This authority is pursuant to Canada’s Foreign Missions and International
Organizations Act (FMIOA), which incorporates the Vienna Convention on Diplomatic
Relations (VCDR) and the Vienna Convention on Consular Relations (VCCR) into domestic
law. While acknowledging that there may be situations where it is uncertain whether Canada
has accorded diplomatic status, the court held that “any such uncertainty will be conclusively
resolved where Canada issues a s.11 certificate under the FMIOA certifying that at the relevant
time, identifiable property of a foreign state in Canada enjoys diplomatic immunity. What
matters is the intention of the Executive, of which the s.11 certificate is the authoritative source,
and which must therefore be treated as conclusive.” This finding was confirmed by the Court
of Appeal and the plaintiffs’ application for leave to appeal to the Supreme Court was
dismissed. The representative noted that the Canadian courts had cited recent case law from
the United Kingdom (the so-called "Venezuela Gold Saga") as authority for the proposition that
the executive had full ability to make certifications in the field of diplomatic law and diplomatic
relations.

The representative of Austria reported on negotiations at Interpol concerning a general
agreement on privileges and immunities. The negotiation process had been rather
cumbersome, as the participants were not necessarily international lawyers familiar with
privileges and immunities. The process had now been halted to some extent. A decision by
the General Assembly of Interpol was due to be taken in December, after which a drafting
group would be set up to work on the agreement. The representative stressed that all legal
services of Interpol member states should keep a close eye on this process so that it can be

3 Leffer & Prince v. Fed. Rep. of Germany, No. 19-CV-3529 (D.D.C. filed Dec. 9, 2019) (“Prince I").

4 U.S. Court of Appeals, D.C. Circuit, Karin Leffer v. Federal Republic of Germany, et al, No. 22-7076.

5 Ontario Supreme Court of Justice, Zarei v. Iran, 2021 ONSC 3377, COURT FILE NO.: CV-20-635078, 20
May 2021 and Ontario Supreme Court of Justice, Zarei v. Iran, 2023 ONSC 221, COURT FILE NOS.: CV-20-
00635078-0000 and CV-22-0674774-0000, 10 January 2023.



https://media.cadc.uscourts.gov/judgments/docs/2022/11/22-7076-1975037.pdf
https://www.bing.com/ck/a?!&&p=76aa27c615321f9bJmltdHM9MTY4MDY1MjgwMCZpZ3VpZD0yZTJhMDVlMC00MzM5LTZhMzktMTA5MS0xN2RkNDI4YjZiNjEmaW5zaWQ9NTE3Nw&ptn=3&hsh=3&fclid=2e2a05e0-4339-6a39-1091-17dd428b6b61&psq=zarei+v+iran&u=a1aHR0cHM6Ly9odW1hbnJpZ2h0c2ludGwuY29tL3dwLWNvbnRlbnQvdXBsb2Fkcy8yMDIxLzA1L1phcmVpLXYtSXJhbi1KdWRnZW1lbnQxLnBkZg&ntb=1
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completed as efficiently as possible. Whether Interpol possessed international legal personality
had been one of the most debated issues during the negotiations.

The representative of the Republic of Korea informed the CAHDI of her country’s position and
practice regarding this agenda item. She noted that the Republic of Korea adhered to the
doctrine of restrictive state immunity, as it is recognised under customary international law,
without the need for specific domestic legislation. The Korean Constitution, under Article 6,
stipulated that "treaties duly concluded and promulgated under the Constitution and the
generally recognised rules of international law shall have the same effect as domestic law."
This framework had allowed Korea to integrate the principles of international law, including
state immunity, into its legal system without additional statutory enactments. In practice,
Korean national courts had addressed cases involving state immunity, most commonly in
relation to claims for compensation stemming from employment or service contracts with
foreign state entities, such as US Forces Korea. The representative shared one example
regarding a state-owned airline. The Korean Supreme Court had held that, despite the airline
being state-owned, private actions relating to air transportation contracts could not be deemed
sovereign acts. Importantly, the court found that the exercise of jurisdiction by Korean courts
in this matter did not amount to undue interference with the sovereign activities of the state
involved.

The representative of the United States of America reported on two cases of interest. The long-
running case of Hungary v. Simon® had already been mentioned at previous CAHDI meetings.
The plaintiffs, Holocaust survivors who were Hungarian nationals in residence during World
War I, alleged that their property was confiscated by officials of the Hungarian government
and employees of the railroad, MAV, and that they had never received compensation for the
confiscated property or restitution of the property. They invoked the expropriation exception to
sovereign immunity under the FSIA. On 24 June 2024, the United States Supreme Court had
granted certiorari on three questions concerning the interpretation of the expropriation
exception. The questions focused on whether the historical commingling of assets following
the expropriation and liquidation of property by a foreign state is sufficient to establish that a
general treasury fund of that state constitutes the proceeds of seized property for purposes of
the sovereign immunity exception. In an amicus curiae brief filed with the Supreme Court on
September 3, 2024, the United States had reiterated previous positions on the issues
presented, including that historical commingling of assets is insufficient to satisfy the FSIA's
expropriation exception. A decision in this case was pending.

In the second case, Estate of Tamar Kedem Simon Tov v. United Nations Relief & Works
Agency (UNRWA),” family members of victims of the 7 October 2023 attacks by Hamas in
Israel brought suit against UNRWA and against current and former UNWRA officials in the
Southern District of New York. The plaintiffs alleged that the defendants had aided and abetted
Hamas in the commission of international torts on 7 October 2023. The United Nations (UN)
asserted to the Department of State the immunity of all named defendants and requested that
the United States intervene in the suit to ensure respect for the privileges and immunities of
the UN in accordance with its international obligations. On 30 July 2024, the US government
had filed a letter with the District Court addressing the immunity of the defendants. The US
Government informed the court that pursuant to the UN Convention on Privileges and
Immunities, UNRWA is an integral part of the UN and accordingly enjoys the absolute immunity
of the UN from US jurisdiction. In the view of the US’s government, the two current senior-level
UN officials named in the suit with the rank of Under-Secretary-General enjoyed diplomatic
agent-level immunity under the convention and were thus likewise immune from the US
jurisdiction. Finally, the US government letter informed the court that the lower-level and former
UNRWA officials named in the suit were afforded immunity from US jurisdiction for their official
acts, but did not, at this early stage of the proceedings, make a determination as to whether
the alleged conduct fell within the scope of their official capacities. The plaintiffs had filed their

6 Republic of Hungary, et al., Petitioners v. Rosalie Simon, et al., US Supreme Court, No. 23-867.

7 Estate of Kedem et al v United Nations Relief and Works Agency et al, U.S. District Court, Southern District

of New York, No. 24-04765.


https://www.supremecourt.gov/docket/docketfiles/html/public/23-867.html
https://dockets.justia.com/docket/new-york/nysdce/1:2024cv04765/623682
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response only on 13 September 2024 and the representative had not been able to review that
document yet.

The representative of Norway briefed the CAHDI about the circumstances surrounding the
closure of the Norwegian representative office in Al Ram in the West Bank, in the so-called
Area C which is fully controlled by Israel. On 8 August 2024, the Israeli Ministry of Foreign
Affairs had informed the Norwegian Embassy in Tel Aviv that “Israel will no longer facilitate
Norway’s representation to the Palestinian Authority”. Furthermore, the note had stated that
“[tihe diplomatic status in Israel of Norwegian officials posted to serve in Norway’s
representative office in the Palestinian Authority shall be revoked 7 days after the date of this
note” and that “Israel will not accredit Norwegian diplomats in the State of Israel, if they are
sent to be posted to serve in Norway’s representative office in the Palestinian Authority”. The
representative of Norway explained that his country had been somewhat perplexed by the
choice of the wording "their diplomatic status shall be revoked 7 days after the date of this
note", but when asked for clarification, Israel had stated that the Note Verbale did not make
the diplomats persona non grata. After some internal deliberations on possible alternatives,
Norway had replied in a note two days later and notified Israel that the diplomatic functions of
the diplomats in question would come to an end on 15 August 2024 using thus a standard
notification on completion of tenure according to Article 43 (a) of the VCDR. The note had
further stated that Norway expected the said natification to have the legal effects described in
Article 39 (2) of the VCDR, in other words that the diplomats concerned would retain their
privileges and immunities until they left the country. The note had further stated that Norway
would assume that the premises of the representative office would remain inviolable. Israel
responded in a note, on 14 August 2024, that Article 39(2) of the VCDR would apply, but at
the same time stated that the representative office was not a diplomatic mission, and its
premises did not, according to Israel, enjoy any diplomatic status, privileges or immunities. As
a result of the Israeli actions, Norway had to close its representative office until further notice,
and to quickly re-organise the way it works in the Occupied Palestinian Territories, including
how it provides consular services there. He further noted that the Israeli note of 8 August 2024
only spoke of Norway’s representation to the Palestinian Authorities, and not of the provision
of consular services. However, with the restrictions imposed on Norway by Israel, it would not
be possible for the time being to provide consular services from the representative office either.
The representative of Norway noted that several CAHDI delegations had expressed support
for Norway urging Israel to reconsider its decision for which his country was extremely grateful
for. He stated that this was not only a practical issue, but also a legal one and a matter of
principle. In Norway’s view, the lIsraeli decisions leading de facto to the closure of the
representative office were unlawful. The office was not located on the Israeli territory and Israel
was not the host state of the office. In its Advisory Opinion of 19 July 20248, the International
Court of Justice (ICJ) had clearly concluded that Israel’s continued presence in the Occupied
Palestinian Territories was illegal and had to be brought to an end. At the same time, the ICJ
had emphasised that Israel continued to be bound by the obligations incumbent on it as an
occupying power. The representative recalled that a central element of those obligations was
to administer the occupied area for the benefit of the local population. The aim and purpose of
the Norwegian representative office had since its opening 30 years ago been exactly that: to
improve the situation for the local population. Therefore, when the Israeli Government ordered
the closure of the office, it did so, in view of Norway, in violation of Israel's obligations as an
occupying power.

After having first expressed his support for Norway, the representative of Ireland brought to
the attention of the CAHDI a recent decision in an employment law dispute against a resident
diplomatic mission in Dublin by the Workplace Relations Commission, a domestic body in
Ireland that provides mediation and adjudication services in respect of workplace complaints
and disputes. The case was brought against an embassy in Dublin by a chauffeur who remains
employed by the embassy. The embassy did not attend the hearing of the complaint but had
sent a letter to the Workplace Relations Commission stating that it wished to invoke state

8 1CJ, Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian
Territory, including East Jerusalem, Advisory Opinion, 19 July 2024,



https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/186/186-20240719-adv-01-00-en.pdf
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immunity. The letter further stated that, without prejudice to its claim of state immunity, the
embassy considered that the complainant had not provided any details, statements or
evidence to support his claim and that his conditions of service were governed by his
employment contract and that he had received the entittlements under that contract. The
Workplace Relations Committee found with regard to the claim of state immunity that the
complainant's duties as a chauffeur did not involve the exercise of public authority and that
state immunity did therefore not apply.

The representative of Mexico informed the CAHDI of judicial developments in her country
concerning the immunity of international organisations. In Mexico, the Mexican federal courts
considered that there is no immunity from jurisdiction when international organisations act in a
private capacity, as in the case of labour disputes. Thus, jurisdiction can be exercised over
such matters. However, the entities of the UN system had so far not recognised the jurisdiction
exercised by the Mexican labor courts, arguing that the Convention on the Privileges and
Immunities of the UN establishes absolute immunity. In this context, and with a view to
facilitating the settlement of the disputes in question, attention had recently been drawn to the
existence of alternative mechanisms for settling disputes within the framework of the
aforementioned international organisations. Mexico was of the view that, in such disputes,
alternative mechanisms for the settlement of disputes should be sought. The Chair noted that
this issue would be of particular interest to the ILC’s Special Rapporteur on the Settlement of
Disputes Involving International Organisations, Mr August REINISCH, who also attended this
67" meeting of the CAHDI.

Before closing the discussion, the CAHDI decided that, as a general rule, CAHDI members
who have provided information under this agenda item will be invited to provide their
interventions in writing soon after the meeting for an early distribution by the Secretariat given
that to receive this information quickly can be useful for delegations and the preparation of the
draft meeting report always takes some time after the meeting.

THE EUROPEAN CONVENTION ON HUMAN RIGHTS, CASES BEFORE THE EUROPEAN

COURT OF HUMAN RIGHTS AND OTHER HUMAN RIGHTS ISSUES INVOLVING PUBLIC

INTERNATIONAL LAW

5.1 Cases before the European Court of Human Rights involving issues of public

33.

34.

35.

international law

The Chair invited delegations to report on judgments, decisions and resolutions by the ECtHR
involving issues of public international law.

The representative of Slovenia drew the attention of the CAHDI to the case of Chelleri and
Others v. Croatia.® The applicants, three Slovenian fishermen, complained that their
convictions by the Croatian courts for minor offences with respect to their activities in the
maritime waters, awarded to Slovenia by the Arbitration Award but still claimed by Croatia,
violated Article 7 of the European Convention on Human Rights (ECHR, Convention). The
ECtHR declared the applications inadmissible. According to the Court, they were manifestly ill-
founded because the fishermen should have foreseen that their conduct in these waters would
be lawfully penalised by the Croatian authorities (i.e. “the predictability test”). In this regard,
the representative of Slovenia recalled that Croatia was rejecting the Arbitration Award of 29
June 2017 in the maritime boundary dispute that had declared the respective maritime waters
to belong to Slovenia. However, the Court was not asked to decide on the validity of the award
or to delimit the maritime border. The fishermen had only asked the Court to decide whether
the other state had the right to penalise fishermen for fishing in the area defined by the
Arbitration Award and implemented by Slovenia in the light of the principle of legality and the
prohibition of punishment without law enshrined in Article 7 of the Convention.

The representative of Slovenia specifically raised a question regarding the application of
international law in the context of ECtHR rulings. In the view of his country, the ECtHR
regrettably relied entirely on the domestic legislation of the other state delimiting the fishing

9 ECtHR, Chelleri and Others v. Croatia (decision), nos. 49358/22, 49562/22 and 54489/22, 16 April 2024.


https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22chelleri%22],%22itemid%22:[%22001-233825%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22chelleri%22],%22itemid%22:[%22001-233825%22]}
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zones. Moreover, the ECtHR considered the outer edge of the other state's fishing zone to be
a maritime state boundary, which in fact was "only" a fishing zone boundary and not a validly
established international state boundary between two countries. In reality, the maritime
boundary was only established by the Arbitration Award. Therefore, according to the ECtHR,
the fishermen should not have relied on the internationally established boundary between the
two states but should have foreseen that they would be penalised for crossing a boundary that
was not even defined as a state boundary in the legislation of the other state. At the same time,
the ECtHR did not take into account the fact that the Arbitration Award had been incorporated
into Slovenian legislation, as provided for in the Arbitration Agreement, and that Slovenia
therefore expected its citizens to comply with its national law and with international law. In
conclusion, in Slovenia's view, the ECtHR should have taken into account international law
when applying the predictability test and not national legislation, in particular when it is not
based on international law. The representative of Slovenia advised CAHDI delegations to
advocate for international law to be more strictly observed by the ECtHR when deciding on
individual applications, as this can have very important consequences for the lives of the
individuals concerned.

The representative of Croatia reacted to the above-mentioned decision of the Court, by stating
that the Republic of Croatia welcomed the Court's decision that Croatian courts did not violate
Slovenian fishermen's rights when fining them for illegal border crossing and fishing. She
expressed satisfaction that when the Republic of Croatia was forced to take reciprocal
measures to fine Slovenian fishermen in response to the mass fining of Croatian fishermen
since early 2018, it did so lawfully and without violating the rights of Slovenian fishermen as
established by the ECtHR. In its decision, the Court also determined that it did not have
jurisdiction to rule on the validity and legal effects of the 2017 Arbitration Award, confirming
that the Arbitration Award had not been implemented, as previously determined by the Court
of Justice of the EU (CJEU) in 2020 in the case of the Republic of Slovenia v. the Republic of
Croatia,*® where no infringement of the acquis was established. The Court emphasised that its
decision was without prejudice to the efforts of both states to resolve the border dispute through
peaceful dispute resolution means.

The representative of the Netherlands reported on the pending case of Ziada v. the
Netherlands!! lodged in front of the ECtHR by a Dutch applicant who is originally from the
Palestinian territories. Six of the applicant’s close family members were killed when their home
in Gaza was destroyed during Israel’s “Operation Protective Edge” in 2014. Before the Dutch
civil courts, the applicant had requested a declaratory decision that two Israeli officials, who
were commanding officers at the time, had acted unlawfully towards him and that they were
(jointly) liable for damages. By judgment of 27 January 2020, the Regional Court of The Hague
declared that it had no jurisdiction to examine the applicant’s civil claim, stating that the Israeli
public officials enjoyed functional immunity from jurisdiction. This judgment was confirmed by
the Court of Appeal of The Hague on 7 December 2021. The Supreme Court, with its judgment
of 25 August 2023, dismissed the applicant’s appeal, holding that in line with customary
international law public officials were entitled to invoke immunity from civil jurisdiction in foreign
courts for acts committed in the exercise of their public functions, irrespective of the nature and
seriousness of the conduct complained of, and irrespective of the availability of an alternative
forum to pursue the claim. The Supreme Court referred, inter alia, to the case of Jones and
Others v. the United Kingdom'? and noted that there were no indications that state practice
and a corresponding legal opinion had developed that would suggest otherwise. The ECtHR
put forward the question of whether the grant of immunity from civil suit to the two Israeli public
officials in question amounts to a violation of the applicant’s right of access to court under
Article 6 (1) of the ECHR. The representative of the Netherlands stated that this case and the
question of whether public officials could invoke (functional) immunity from civil jurisdiction in

10 Judgment of the European Court of Justice (Grand Chamber), Republic of Slovenia v. Republic of Croatia,
Case C-457/18, 31 January 2020.

1 ECtHR, Ziada v. the Netherlands (Communicated Case), no. 613/24, lodged on 23 December 2023
communicated on 18 June 2024.

12 ECtHR, Jones and Others v. the United Kingdom, nos. 34356/06 and 40528/06, 14 January 2014.


https://curia.europa.eu/juris/document/document.jsf;jsessionid=0298087BA8E41CC6531D29C6E7C37A35?text=&docid=223863&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=5025061
https://curia.europa.eu/juris/document/document.jsf;jsessionid=0298087BA8E41CC6531D29C6E7C37A35?text=&docid=223863&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1&cid=5025061
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22%E2%80%9COperation%20Protective%20Edge%E2%80%9D%22],%22itemid%22:[%22001-235172%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22%E2%80%9COperation%20Protective%20Edge%E2%80%9D%22],%22itemid%22:[%22001-235172%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22jones%20and%20others%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-140005%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22jones%20and%20others%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-140005%22]}
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foreign courts for acts committed in the exercise of their public functions concerned the
development of international law. In view of the possible impact of the judgment in this case,
the representative wished to inform CAHDI delegations of the option to intervene in this case.
The deadline for submitting a request to intervene was 27 September 2024.

National implementation measures of UN sanctions and respect for human rights

No delegation took the floor under this sub-item.

6 TREATY LAW

6.1

39.

40.

41.

42.

43.

44,

45.

Exchanges of views on topical issues related to treaty law
Exchange of views on non-legally binding instruments in international law

The Chair presented the revised analytical report (document CAHDI (2024) 12 prov
Confidential) based upon the replies by 33 delegations that were reproduced in document
CAHDI (2024) 5 prov Bilingual. He informed the delegations that no new responses had been
received since the last CAHDI meeting. The Chair then referred to the draft concept note for
the second workshop contained in document CAHDI (2024) 21 Confidential Bilingual. The
Chair reminded delegations that the workshop on non-legally binding instruments in
international law (NLBIs) had taken place the previous day, featuring notable contributions
from Professor Helmut AUST (University of Potsdam), who gave the keynote address, and
Professor Mathias FORTEAU (Paris Nanterre University), who presented the ongoing work of
the ILC on this topic. The workshop also included three panels, during which various aspects
of the topic were explored.

Reflecting on the outcomes of the workshop, the Chair outlined a proposal for further action.
He noted the ILC's request for input on non-legally binding agreements and pointed out that
the CAHDI has already gathered relevant materials, including the analytical report prepared
by Professor ZIMMERMANN in December 2022 and as revised by the CAHDI Secretariat in
June 2023 and March 2024.

The Chair proposed that these documents be transmitted to the ILC as a contribution to their
work. However, before proceeding, the Chair suggested that delegations be given an
opportunity to review and, if necessary, update their responses. The Chair further proposed
that, following the transmission, both the updated Zimmermann report and the state responses
be made publicly available on the CAHDI website.

The Chair then invited delegations to express their opinion regarding these proposals, the
transmission of the Zimmermann report and the updated state responses to the ILC as well as
on the publication of these documents on the CAHDI website. Furthermore, the Chair invited
those who had attended the workshop to share any comments or reflections. The aim, he
noted, was to conclude the discussions on the potential follow-up actions of the CAHDI on this
topic.

The representative of Canada expressed gratitude for the workshop and noted that, while
grappling with non-legally binding instruments remained challenging, it was reassuring to see
other colleagues dealing with similar issues. The representative emphasised the importance
of developing a more consistent practice in handling NLBIs, as these agreements were
increasingly used among states. He suggested that initiating more predictable practices
around NLBIs would be a valuable contribution. As he had not attended the concluding session
of the workshop, he wondered whether there had been any final conclusions about
operationalising a potential compendium of best practices or model clauses.

The Chair thanked the Canadian representative and confirmed that the workshop had ended
with the suggestion of further work by the CAHDI on this topic. But that delegations could also
comment more in general on this topic.

The representative of Finland thanked the Austrian Federal Ministry for European and
International Affairs and the CAHDI Secretariat for organising the workshop. Her delegation
had appreciated the combination of academic perspectives with practical insights from different
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48.

49.

50.
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52.

countries. Reflecting on the discussions, the representative noted that practices related to
NLBIs across countries appeared to be quite similar, including the terminology, decision-
making processes, and standard clauses. She suggested that the CAHDI, in collaboration with
the ILC, should continue this work and gather the shared knowledge. She expressed support
for the development of common models, a shared glossary and guidelines, emphasising that
such resources would serve as helpful tools, not prescriptive rules. Collecting this information
would also improve mutual understanding during negotiations, making it easier to produce
common documents by being aware of other countries' practices.

The representative of Australia expressed his strong support for the previous statements made
by Canada and Finland. He extended his appreciation to the Chair, Austria, and all participants
for the valuable workshop, which highlighted a commonality of approach among many states
regarding NLBIs. Australia would see value in developing a compendium of state practices,
not as a prescriptive tool but as a descriptive one. He noted that Australia has publicly available
guidance on the Foreign Ministry’s website, which includes a glossary of terms and a model
instrument. The representative expressed his delegation’s willingness to contribute to the
collective effort.

The representative of France joined the delegations in expressing her gratitude for the
workshop and underlined that she considered this work to be overall very useful to continue.
She estimated a compilation of national documents to be of particular value although France
would not have such internal guidance yet. She furthermore expressed interest in model
clauses or a glossary but found that guidelines at this stage would be premature and should
wait for the work of the ILC to be concluded.

The representative of the United Kingdom expressed her delegation’s strong support for the
idea of collating best practices for NLBIs but emphasised the need to maintain flexibility,
favouring a non-prescriptive compendium over fixed guidelines. The representative noted the
importance of terminology, expressing scepticism about the term "non-binding agreements"
and acknowledged this might be a topic for long-term debate. Her delegation would be keen
to participate in any follow-up work and offered to provide an expert for such efforts.
Additionally, she agreed with the suggestion to share documents with the ILC and to coordinate
future work in this area.

The representative of Norway appreciated the balance between academic contributions and
state practice presented during the workshop and emphasised the value of CAHDI contributing
to the dissemination of state practices and glossaries related to NLBIs, which would benefit
states in their own work. He underscored the importance of flexibility in using non-legally
binding instruments and expressed a preference for using the term of “instruments instead of
"agreements”. While acknowledging the diversity of purposes these instruments served, the
representative suggested that creating a model agreement should not be a priority at the
moment. He also agreed with France that developing guidelines might be premature at this
stage.

The representative of Switzerland also supported the idea of compiling national practices and
glossaries and joined Norway and France in holding that the development of guidelines would
not be opportune at this point of time. He also questioned the utility of guidelines in general
arguing that this would mean losing the flexibility of NLBIs.

The representative of Greece echoed previous speakers, noting that the work done by
Professor Zimmermann already served as a useful compilation. In light of the previous day's
workshop, Greece would update its replies to the questionnaire. The representative agreed
that sharing this information with the ILC would be highly beneficial. However, she expressed
hesitation about developing a model agreement or guidelines at this stage.

The representative of Luxembourg praised the idea of creating a glossary of non-binding terms
related to non-binding legal instruments. He suggested that, given his country's use of multiple
official languages, it would be beneficial to have versions in English, French and German.
Regarding the drafting of model instruments, he expressed hesitation, noting that, based on
personal experience, models often do not fit specific situations.
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The representative of the US stated that while they appreciated the Chair's overall proposal,
they had concerns about the inclusion of guidelines. He emphasised that sharing practices
among states was beneficial, but terms like "best practices," "glossary," or "guidelines" could
compromise the desired flexibility. Nonetheless, the representative commended the effort and
expressed intent to use this initiative to enhance transparency within their own treaty office,
acknowledging it as a valuable exercise.

The Chair summarised the discussion and concluded that various options were available
moving forward. He proposed that, while excellent material was available, further work was
still necessary. This included compiling glossaries from various states and preparing a paper
for the next meeting of the CAHDI. The Chair noted a general reluctance in the room regarding
the development of guidelines. It was suggested that the focus should first be on gathering
existing materials and then assessing whether guidelines could be created, particularly in
areas such as terminology. The possibility of a multilingual approach was also highlighted.

The Chair emphasised the need for flexibility and caution concerning any prescriptive models
while encouraging the collection of existing resources. The intention was to evaluate the
potential for developing guidelines in certain areas by the next meeting of the CAHDI in March
2025.

Exchange of views on treaties not requiring parliamentary approval

The Chair introduced the questionnaire prepared by the Slovenian delegation on “Treaties not
requiring parliamentary approval’. He explained that the CAHDI had approved the
guestionnaire by written procedure on 15 June 2022 as it appeared in document CAHDI (2022)
3 rev Confidential. He also pointed out that, since the previous CAHDI meeting, Ireland had
submitted its response to the questionnaire and that altogether 24 replies by delegations had
been received so far. The Chair further introduced the preliminary analysis of the main trends
arising from the replies to the questionnaire as contained in document CAHDI (2024) 11 prov
Confidential.

The Slovenian representative expressed gratitude to all delegations that had responded to the
guestionnaire and encouraged those who had not yet participated to do so, emphasising the
importance of gathering comprehensive input for the benefit of all delegations. He also
proposed considering the creation of a compendium on the subject and praised the excellent
seminar held the previous day. The representative noted the discussion on the topic to bring
an added value for treaty offices of Ministries of Foreign Affairs by way of sharing expertise
and best practices.

The Chair thanked the Slovenian representative and encouraged further contributions,
indicating that CAHDI would subsequently decide on future actions regarding the topic based
on the responses gathered.

Exchange of views on soft law instruments

The Chair then introduced the questionnaire on “Soft law instruments”, explaining that the issue
had been included on the CAHDI’'s agenda at its 63 meeting (22-23 September 2022 in
Bucharest, Romania) on the initiative of the Italian delegation. At its 65" meeting, the CAHDI
had adopted the questionnaire on “International soft law: implications for Legal Departments
of Ministries for Foreign Affairs” as prepared by the Italian delegation and amended after
consultation amongst the CAHDI (document CAHDI (2023) 19 Restricted). The Chair noted
that, to date, six delegations had responded, and these replies could be found in document
CAHDI (2024) 7 prov Confidential.

The Italian representative took the floor and thanked the Chair for highlighting issues that have
become central to their discussions. He expressed appreciation for those who have already
submitted their replies to the questionnaire and commended the organisation of the previous
day's seminar and its in-depth presentations. The representative emphasised that discussions
around soft law instruments illustrate how international relations benefit from diverse tools that
enhance cooperation among states and promote development, trade, and cultural exchanges.
The representative further noted the growing recognition of soft law within domestic
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62.

63.
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65.

66.

administrations and national courts. Additionally, they mentioned the upcoming UNIDROIT
event that would focus on international soft law instruments and national courts, which would
take place after the UN General Assembly in December 2024. The representative concluded
by encouraging further responses to the questionnaire to help CAHDI advance the project.

The Chair thanked the Italian delegate and encouraged further contributions, indicating that
CAHDI would subsequently decide on future actions regarding the topic based on the gathered
responses.

Law and practice relating to reservations and interpretative declarations concerning
international treaties: European Observatory of Reservations to International Treaties

List of reservations and declarations to international treaties subject to objection

In the framework of its activity as the European Observatory of Reservations to International
Treaties, the CAHDI examined a list of outstanding reservations and declarations to
international treaties. The Chair presented the documents containing these reservations and
declarations which are subject to objection (document CAHDI (2024) 22 Confidential). He
furthermore drew the attention of delegations to document CAHDI (2024) Inf 3 containing
reactions to reservations and declarations to international treaties previously examined by the
CAHDI and for which the deadline for objecting had already expired.

The Chair underlined that the reservations and declarations to international treaties still subject
to objection were contained in document CAHDI (2024) 22 Confidential, which included 12
reservations and declarations made with regard to treaties concluded outside (seven in total)
and within the Council of Europe (the remaining five). Out of the twelve items, five had been
newly added since the last CAHDI meeting.

With regard to the declaration to the Convention Abolishing the Requirement of Legislation
for Foreign Public Documents (1961) by which Rwanda declared that it wished to exclude
documents that provide Power of Attorney for property from certification under the Apostille
Convention due to internal considerations, the Chair noted that this declaration was similar to
a declaration made by the Republic of Indonesia stating that documents issued by the
prosecutor office as the prosecuting body in the Republic of Indonesia were not considered to
be included in public documents as understood in Article 1. At the time, this declaration had
been considered a reservation by the Netherlands and Germany that had objected to it.
Similarly, the Chair explained, the declaration by Rwanda might be considered problematic as
substantively restricting the material field of application of the Convention and for this reason
being incompatible with its object and purpose. No delegation wished to make a comment with
regard to this item.

With regard to the reservation made by Oman to the Convention on the Privileges and
Immunities of the Specialized Agencies (1947) concerning Section 32 that foresees the
competence of the ICJ for differences arising out of the interpretation or application of the
present Convention, the Chair explained that this reservation reminded him of other similar
reservations made for instance by China to the same provision of the Convention which was
objected to by, e.g., the United Kingdom. The representative of the United Kingdom took the
floor and explained that, as a matter of general treaty policy, her country considered
reservations of the kind as made in the case at hand, i.e., where a treaty provided for
compulsory jurisdiction without an opt-out, inadmissible as incompatible with the object and
purpose of the treaty.

With regard to the reservation by Bhutan made on 13 March 2024 upon ratification to the
Convention on the Rights of Persons with Disabilities (2006) that foresees that it would not
consider itself bound by paragraph 1(a) and paragraph 2 of Article 18, paragraphs 1(b) and (c)
of Article 23, paragraphs 1(c) of Article 27, and section (a) (ii) of Article 29 of the Convention,
the Chair noted that these reservations concerned inter alia, the right to acquire and change
one’s nationality, the right of registration of children after birth, the elimination of discrimination
against persons with disabilities in all matters relating to marriage, family, parenthood and
relationships, e.g. the right to decide freely on the number of children and to retain their fertility,
the right to work and the right of effective and full participation in political and public life and
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the right to vote. Therefore, the Chair continued, one could conclude that these articles relate
to fundamental principles of the Convention and that the exclusion of the application of these
articles was contrary to the object and purpose of the Convention. Reservations incompatible
with the object and purpose of the Convention were explicitly prohibited by Article 46 of the
Convention. The representatives of Austria, Finland, Germany, the Netherlands, Norway,
Poland, Sweden, Switzerland and the United Kingdom took the floor and indicated that they
were currently assessing the above-mentioned reservation to examine whether it was contrary
to the object and purpose of the Convention.

With regard to the declaration made by El Salvador upon accession on 21 March 2024 to the
Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters (1965) stating that El Salvador “totally excludes the application of the
provision contained in paragraph one of Article 8, since the state of El Salvador contemplates
in its domestic legislation the procedure by which such proceedings will be carried out”, the
Chair pointed out that the wording of this declaration was slightly broader than foreseen by
Article 8 of the Convention. The representative of Austria took the floor and noted that his
country shared the concern and that it was therefore currently examining this declaration. No
delegation wished to make a comment with regard to this item.

With regard to the declarations to the Convention on the international recovery of child support
and other forms of family maintenance (2007) and Protocol on the Law applicable to
maintenance obligations (2007) by which Georgia declared “that the application of this
Convention” and respectively “the application of the Protocol of 23 November 2007 on the Law
Applicable to Maintenance Obligations” “in relation to Georgia's regions of Abkhazia and the
Tskhinvali region / South Ossetia — occupied by the Russian Federation as a result of its illegal
military aggression - shall commence once Georgia's de facto jurisdiction over the occupied
territories is fully restored.” The Chair reminded that Georgia had made similar declarations in
the past, e.g., in 2019, to the International Agreement on Olive Oil and Table Olives (2015)
and in 2023 to the Minamata Convention on Mercury (2013). No delegation wished to make a
comment with regard to this item.

With regard to the declaration of Honduras to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment (1984) by which Honduras declared that “[...]
pursuant to Article 22 of the Convention, [...] it recognizes the competence of the Committee
against Torture to receive and consider communications from individuals subject to its
jurisdiction, once domestic remedies have been exhausted, who claim to be victims of a
violation of the provisions of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, adopted in 1984.” The Chair explained that the wording
of this declaration limits the possibility to receive and consider communications to a larger
extent than foreseen by Article 22 of the Convention: “A State Party to this Convention may at
any time declare under this article that it recognizes the competence of the Committee to
receive and consider communications from or on behalf of individuals subject to its jurisdiction
who claim to be victims of a violation by a State Party of the provisions of the Convention.”
Furthermore, Article 22 in its paragraph 5 continued by stating that “The Committee shall not
consider any communications from an individual under this article unless it has ascertained
that: [...] (b) The individual has exhausted all available domestic remedies; this shall not be
the rule where the application of the remedies is unreasonably prolonged or is unlikely to bring
effective relief to the person who is the victim of the violation of this Convention.” No delegation
wished to make a comment with regard to this item.

Concerning the declarations made by Estonia and Spain to the European Convention on
Mutual Assistance in Criminal Matters (ETS No. 30 — 1959) and its Additional Protocols (ETS
No0.99 — 1978 and ETS No 182 -2001) (European MLA Convention) designating the European
Public Prosecutor’s Office (EPPO) as a judicial authority for the purposes of mutual legal
assistance under the Convention and its Protocols, no delegation wished to make a comment
with regard to this item.

With regard to the declarations made by Azerbaijan concerning the Convention against
trafficking in human organs (2015 — ETS No. 216) and the Additional Protocol to the Council
of Europe Convention on the Prevention of Terrorism (2015 - CETS No. 217) that it would not
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apply the provisions of the Convention in relation to Armenia “until the consequences of the
conflict are completely eliminated and relations between the Republic of Armenia and the
Republic of Azerbaijan are normalized”, the Chair explained that the declarations resembled
the three declarations made by Azerbaijan that had been examined by the CAHDI in 2021 and
2022 as declarations implying the exclusion of any treaty-based relationship between the
declaring state and another state party to a treaty. No delegation wished to make a comment
with regard to this item.

With regard to the declaration by Latvia made on 10 January 2024 upon ratification of the
Convention on Preventing and Combating Violence against Women and Domestic Violence
(2011 — CETS No. 210), the Chair highlighted that Latvia “emphasizes that the term ‘gender’
included in the Convention shall not be considered to be relating to an obligation to introduce
any other understanding of sex (women and men) in the legal and educational system of the
Republic of Latvia and shall not impose an obligation to interpret the norms and values
established in the Constitution of the Republic of Latvia differently.” The Chair explained that
parts of this declaration reminded of other “declarations” made to the same Convention, e.g.
by Ukraine, which was objected to by a number of CAHDI delegations (Austria, Finland,
Germany, Netherlands, Norway, Sweden and Switzerland). The representatives of Austria,
Finland, Norway and Switzerland took the floor and explained that they would currently assess
the declaration.

CURRENT ISSUES OF PUBLIC INTERNATIONAL LAW

Topical issues of public international law

Exchange of views with Prof. Chiara Giorgetti, University of Richmond: Register of
Damage Caused by the Aggression of the Russian Federation Against Ukraine and a
future Claims Commission

The Chair welcomed and introduced Professor Chiara GIORGETTI, Professor of Law at
Richmond Law School, Senior Fellow at the International Claims and Reparations Project at
Columbia Law School, and Vice-Chair of the Board of the Register of Damage for Ukraine.
Professor Giorgetti provided the CAHDI with an update on the Register of Damage, outlining
its background, progress to date, lessons learned during its first year of operation, and
anticipated future work. The speaking notes from Professor Giorgetti’s presentation are set out
in Appendix V to this report.

Discussion

Delegations thanked Professor GIORGETTI for her comprehensive overview and expressed
appreciation for the work of the Register of Damage, its Board and Secretariat.

The representative of the Netherlands commended the Board and the staff of the Register for
the work already completed in a short period of time. The representative noted the importance
of the three-step approach outlined by Professor GIORGETTI and emphasised that it was
important to follow through because registration of claims alone provides little satisfaction to
the many victims. He highlighted that millions of claims were expected. The representative
confirmed that the 3" preparatory meeting would take place in The Hague from 13-15
November 2024, and stated that he looked forward to welcoming delegations to the meeting
and discussing concrete steps for possible treaty negotiations.

The representative of Iceland stated that her country was pleased that the Register was now
operationalised. She noted the statement made by the representative of the Netherlands
regarding a claims commission and expressed interest in participating in this future work. The
representative of Iceland asked Professor GIORGETTI whether there was a timeframe for the
remaining work related to claims categories that were still being worked on.

The representative of Italy stressed that the establishment of a solid and legally sound
framework for a future compensation mechanism to provide reparations to Ukrainians was a
priority for her country. Italy expressed the hope that this process would soon create the
necessary conditions for the establishment of both a claims commission and a fund. The
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representative asked Professor GIORGETTI how she envisioned the implementation of the
Register of Damage in a new environment and how new technologies could facilitate the work
of a future claims commission, noting that this was the first instance where a fully digitalised
mechanism had been used to collect complaints.

The representative of Czechia also thanked the Secretariat of the Register for its involvement
and contribution to the preparatory meetings of the future claims commission. In his capacity
as the Vice-Chair of the Conference of Participants, the representative extended the invitation
to the 3" preparatory meeting to all participants of the CAHDI who had not yet joined the
Register of Damage and encouraged those delegations to extend their political and possibly
financial support to its work. He noted the two categories of membership of the Register,
including the possibility of joining as associate members which entailed political support but
not necessarily financial contributions.

The representative of Ukraine stated that, since the outset of the full-scale invasion on 24
February 2022, the Russian Federation had consistently breached international humanitarian
and human rights law, targeting civilians, infrastructure, and cultural heritage. The deliberate
attacks on civilian populations and the unlawful deportation of individuals, including children,
underlined the urgent need for accountability and justice. Resolution CM/Res(2023)3
establishing the Enlarged Partial Agreement on the Register of Damage Caused by the
Aggression of the Russian Federation against Ukraine marked, in his view, a significant step
in the collective response to this aggression. The representative noted that the Register served
as a crucial tool to document the extensive damage, loss, and injury caused by the Russian
Federation's internationally wrongful acts against Ukraine, ensuring that the suffering of the
Ukrainian people does not go unnoticed and unaddressed. The representative stressed that
while the establishment of the Register of Damage marked an essential first step toward
securing reparations for the victims of Russia's aggression, it must be followed by the creation
of a comprehensive international compensation mechanism. He expressed Ukraine's deep
gratitude for the continued support and solidarity from the Council of Europe and the
international community and called on all member states, observer states, and international
organisations to join in supporting the Register and contributing to the development of a future
compensation mechanism. The representative stated that, together, the principles of justice,
accountability, and the rule of law could be upheld, ensuring that those responsible for these
grave violations are held to account. He concluded by thanking delegations for their attention
and unwavering support for Ukraine in these challenging times.

The representative of Switzerland posed two questions to Professor GIORGETTI. First, while
acknowledging the impressive progress made by the Register, which he saw as a positive
signal, he expressed concern that the rapid pace could raise expectations that may be difficult
to meet. He asked how Professor GIORGETTI saw this challenge and whether certain
elements of quantification and assessment could be incorporated during the registration
phase, or if they should be deferred to the claims commission stage. Second, he inquired about
Professor GIORGETTI's views on addressing damages caused by Russian citizens on
Ukrainian territory and whether including such cases would enhance the legitimacy and
effectiveness of the overall mechanism.

The representative of Germany also expressed caution about the level of expectation which
was being created by the fast progress of the Register. The representative noted that funding
of the claims being registered was one of the major problems and that the fund question would
be crucial to meeting these expectations. She asked how Professor GIORGETTI saw the
involvement of the Russian Federation in this mechanism once it is set up and what
possibilities could be foreseen, and whether this question was already part of the Register’s
discussions.

The representative of Poland asked about the form of a future claims commission and whether
it could also be created through an enlarged partial agreement, as was the case for the
Register, or whether it should be established by a treaty.

The representative of Finland noted that her country views the Register of Damage as an
important step toward achieving accountability for Russia’s war of aggression. Finland was
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pleased that the Register had commenced its work in an efficient manner, that new claims
categories were advancing well, and that the Register had taken a victim-centred approach
starting with claims from individuals and concerning critical infrastructure. The representative
asked two questions concerning the claims commission: first, in Professor GIORGETTI’s view,
what would give legitimacy to the future claims commission; and second, what considerations
should be taken into account when deciding upon its governance structure, including how to
find the right balance between political guidance from participating states and the
independence and impartiality of its commissioners.

The representative of the United States of America noted that his country was very supportive
of the Register that had made a lot of progress in a relatively short period of time. He agreed
with the representative of Czechia that expanding the scope of countries joining the Register
was very important and that collective messaging on the importance of joining the register was
also essential. The representative welcomed other participating states amplifying this message
and also welcomed those delegations in the room who were not part of the Register as yet to
consider doing so. The representative also noted that his country was strongly in favour of
moving forward on the establishment of a claims commission, which the United States viewed
as the next critical step in the process. The claims commission would consider issues such as
who is the right claimant to bring a claim, and questions of causation such as, for example,
whether the damage was caused by Russia’s aggression after February 2022. These
guestions would give a clearer sense of the total value of the claims, which, based on the work
of prior claims processes, would likely be a fraction of the amount reported to the Register.
This would therefore help for planning and expectation setting. Further, having an adjudicated
or assessed value of claims would help to consider avenues for payment, or any future
agreement with Russia. The representative noted that claims commissions take time to create,
and adjudication of mass claims will likely take years. He noted that it was good to start this
process as soon as possible and have it moving while other difficult issues and questions were
addressed, noting that the next step would not involve setting up a compensation fund or
paying out claims. These steps would come later and would be discussed separately. He
thanked the Netherlands for chairing the preparatory meetings and asked Professor
GIORGETTI what challenges, if any, the Register and Board were facing that the Conference
of Participants (COP) could assist with.

The representative of Slovenia reiterated his country's strong support for the process of
establishing a claims commission. He made a logistical proposal to align several processes
within the comprehensive response to Russia's aggression against Ukraine, which would help
smaller delegations follow the discussions more easily. He suggested that this approach be
considered in the context of the ongoing discussions on a special tribunal and noted that
scheduling meetings closer together could simplify logistics for delegations.

The representative of France reiterated his country's strong commitment to the principle of
reparation, stressing that the Russian Federation must compensate for the damage caused by
its aggression against Ukraine. The Register of Damage was the first concrete step towards
fulfilling this obligation. He noted France's support for a step-by-step approach, which had
started with the establishment of the Register and was now continuing with the ongoing
discussions on the conditions for the establishment of a claims commission and would be
concluded with the discussion on the question of the compensation fund. The representative
joined the remarks made by the representatives of Germany and Switzerland that time must
be taken to work on the creation of a claims commission and that care should be taken to not
precipitate things too much as there were many questions to address, including its legal
foundation as well as guarantees of impatrtiality. The representative noted that a legally robust
commission would also have greater political legitimacy and could therefore be supported by
a number of key states. There would then remain the last step, the fund, which as discussed
under Item 2.1 of the agenda, raised a humber of legal questions, including the use of frozen
assets. The representative of France noted that CAHDI delegations could count on the support
of France in all this work and expressed support for the previous intervention by the
representative of Slovenia regarding the organisation of meetings and facilitating participation,
in an inclusive manner especially for smaller states.
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The representative of the United Kingdom stated that her country was fully behind the idea that
Russia has an obligation to compensate Ukraine for the internationally wrongful acts that it has
committed and continues to commit. She noted that the United Kingdom was supportive of a
claims commission in principle and that the first preparatory meetings had been very
constructive. The representative shared the prior comments made by the representative of
France regarding the timetable and questioned whether early 2025 was ambitious given the
complexity and importance of the issues that needed to be addressed and that work was
required on the key principles as well as the model. She asked whether a treaty was required
or whether there were other possible models; and whether the Council of Europe was the right
place to anchor a claims commission or whether it should be a stand-alone organisation. The
representative of the United Kingdom also echoed comments made regarding the need for
broad political buy-in and noted that a clear view on the costs of this endeavour was needed
as well as a plan for the funds which will be used to satisfy the claims that are adjudicated.
She noted that the question of Russia’s involvement in this endeavour was interesting and may
raise political obstacles and difficulties, but from a legal perspective may help with some of the
difficult legal issues and principles in the long run that are needed to bring the exercise to a
successful conclusion.

The representative of Canada joined the remarks of others underlining the importance of
creating a compensation mechanism and noted that his country had been a co-facilitator at the
United Nations General Assembly (UNGA) on the reconnaissance of the necessity of the
creation of such a mechanism. He noted that Canada was very happy to be an associate
member of the Register of Damage, and pointed out that Canada was supporting steps for the
establishment of a claims commission. The representative stated that delegations could count
on the long-term support of Canada.

Professor GIORGETTI thanked delegations for their questions and statements of support. In
relation to the timeframe, she stated that the Board was hoping that it would have all the claim
forms approved by the first quarter of 2025 and then possibly by the COP. After the approval
of the claims forms, the collection of claims would commence necessitating the development
of a digital claim process, meaning that claims will only be submitted on a digital form either
via a Ukrainian application or website. Professor GIORGETTI underlined, in this context, of the
importance of collecting and maintaining confidentiality of the data that is submitted. She
furthermore noted that a satellite office in Ukraine had recently opened, and the Register would
start publicising the fact that the claim forms are open and that the claimants can then submit
claims. As a second phase, the claims would be registered and reviewed. According to
Professor GIORGETTI, it was hoped this would begin before the end of the year for the claim
categories that had already been approved and for which claims had already been submitted.
There were about 10,000 claims which the Board hoped to start reviewing, and she noted that
collecting data in an all-digital form made it easier to process and group claims. Following the
examples of previous claims commissions, the Register would also group claims, which may
be done in regional or other ways.

In response to the question of whether the Register can begin quantifying claims, Professor
GIORGETTI explained that the Register did request certain types of claims, called pecuniary
claims, and that it was possible to ask for quantification. However, she clarified that it was not
the Register's role to quantify claims. Instead, the Register collects evidence in a manner that
ensures the claims commission will have all the necessary information to quantify damages for
pecuniary claims. She emphasised that this was one reason why the second step was so
important, and that the number of claims would already be important for determining the overall
value of the claims. While the quantification and decisions would be taken by the claims
commission, having the data would be important for any negotiations and also in terms of
understanding the situation. Professor GIORGETTI stated that the work of the Register and
claims commission went hand-in-hand. She did not want claimants to submit their claim without
any hope of compensation later, and noted that some claimants may be reticent to submit
claims if the second step does not exist.

On the form of the claims commission, Professor GIORGETTI noted that various models were
possible, as outlined in the zero draft. She highlighted that examples like the United Nations
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Compensation Commission (UNCC) could offer valuable insights into the process. Professor
GIORGETTI explained that both "thin" and "thick" claims commissions were options —
meaning it could be a costly structure, similar to the UNCC with numerous commissioners, or
a more streamlined approach, like the Eritrea-Ethiopia Claims Commission, which had only
five commissioners. In the case at hand, the idea would be that a claims commission could be
established initially, with commissioners added as needed. She emphasised that the creation
of a claims commission was crucial to supporting the Register's work and ensuring claimants
have confidence in its existence. Professor GIORGETTI noted the concerns of some
delegations regarding raising expectations that might not be fulfilled, and responded that this
was an important consideration but that there was also a clear syllogism and responsibility of
the Russian Federation that is recognised by the UNGA and by the work of the Council of
Europe. In her view, the collection of data and the idea of a compensation commission were
important to provide a certain confidence in the process without raising too many expectations
that cannot be fulfilled.

Regarding the issue of the fund, Professor GIORGETTI agreed that the Russian Federation
must ultimately bear responsibility for payment. Indeed, the zero draft envisioned Russia’s
participation. However, she noted that this would need to be addressed through negotiations.
From a theoretical perspective, she highlighted that there were several possible approaches
to structuring the fund, drawing on precedents from past examples. For instance, in the Iran-
US Claims Tribunal, some sovereign funds had been frozen, and Iran had agreed to keep
some of the funds that were frozen to pay for the compensation while others were returned to
Iran. There would be many ways in which this can go, both in terms of compensation and the
fund, and there were several ways in which the negotiations could look to past examples and
apply them to this unique and specific situation.

Regarding the question from the representative of the United States regarding what the Council
of Europe can do for the Board, Professor GIORGETTI noted that the Board was already very
grateful for the enormous support that had already been given. She noted that enlarging the
membership was always very important, and that broad support was desirable in order to
provide the necessary support to the work of the Board.

Exchange of views on the aggression against Ukraine
No delegations took the floor on this sub-item.
Discussion

The representative of Poland informed the CAHDI that Poland had filed an application for
permission to intervene in the proceedings Allegations of Genocide under the Convention on
the Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation) on
24 July 2024. Simultaneously, Poland had filed a declaration of intervention under Article 63
of the ICJ Statute. With respect to the latter, Poland had not only concentrated on interpretation
of the Genocide Convention, but also the Statute of the ICJ as a treaty, which was important
to the case. With respect to the intervention under Article 62, Poland made two main
arguments: the first concerning the erga omnes partes nature of the obligations under the
Genocide Convention, and the second concerning the implications of the possible judgment
for assessing Polish support for Ukraine; and the second argument referred to the potential
impact of the judgment for the assessment of the assistance which Poland undertook vis-a-vis
Ukraine since 2014.

Peaceful settlement of disputes
The Chair opened the floor for discussion on the peaceful settlement of disputes.

The representative of the Permanent Court of Arbitration (PCA) took the floor for the first time
since the PCA had been granted observer status to the CAHDI. He made a statement which
included information about the PCA, recent developments in inter-state cases administered by
the PCA, and the impact of arbitration and other means of inter-state dispute resolution. The
statement of the PCA is set out in Appendix VI to this report.
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The Legal Adviser of the Council of Europe thanked the PCA for the interesting overview and
commented on the PCA representative’s observation that the arbitration between Armenia and
Azerbaijan regarding the Convention on the Conservation of European Wildlife and Natural
Habitats (ETS No. 104, Bern Convention) represented the first such arbitration under that
treaty. The Legal Adviser noted that, as far as the Secretariat was aware, this was indeed the
first use of an arbitration clause under a Council of Europe treaty altogether. The Legal Adviser
noted that this arbitration raised interesting issues and that he looked forward to the final
decision.

The work of the International Law Commission
Exchange of views with Mr Marcelo Vazquez-Bermudez, Chair of the ILC

Ambassador VAZQUEZ-BERMUDEZ, Chair of the ILC, presented the progress made by the
ILC during the 75" session of the Commission with respect to each of the topics on its agenda.
CAHDI delegations thanked Ambassador VAZQUEZ-BERMUDEZ for the helpful overview.

The Chair made four points in response to Ambassador VAZQUEZ-BERMUDEZ's
presentation. First, he noted that the CAHDI was happy to see its current member, Alina
OROSAN, also become a member of the ILC. Second, regarding Chapter 3 of the Report
inviting contributions and observations, the Chair noted that two of these items were of special
importance to the CAHDI: immunity of state officials from foreign criminal jurisdiction; and non-
legally binding international agreements, which the CAHDI prefers to call instruments. The
Chair encouraged CAHDI delegations to send contributions on the topic of immunity of state
officials from foreign criminal jurisdiction to the ILC by 15 November 2024. On the topic of non-
legally binding international agreements, he noted that the CAHDI had decided during its
current meeting to send the CAHDI material on that topic, as well as the comments received
from CAHDI states, to the ILC through the CAHDI Secretariat. Third, the Chair reiterated that
it was unfortunate that the personal exchange between the CAHDI and ILC chairs could not
take place this year, but that he believed that this exchange of views was extremely useful and
hoped that it would resume next year. Fourth, the Chair noted that delegations had read the
ILC report very carefully but that this was made more complicated by the fact that not all the
texts were included in the report. There had been a previous practice that the results of the
work of the Drafting Committee were included in footnotes in the document. Without this, in
order to obtain a full picture, it was necessary to collect material and find special reports of the
Drafting Committee on the internet. He noted that legal advisers would be happy to have
everything in one document and asked that this be considered by the ILC.

The representative of Poland made two points. First, he noted that, for more than a decade,
there had been a constant practice of the ILC preparing guidelines and conclusions and less
concentration on preparing draft treaties. This trend was also seen in the current agenda and
new topics for the long-term programme. He asked whether, against this background, there
was discussion within the ILC or consideration given to whether there are areas of international
law in which the ILC could assist states in drafting treaties. The representative’s second
guestion was whether there was any discussion within the ILC regarding how the ILC could
help states to interpret and understand the application of new technologies to international law,
and in particular cyberspace and artificial intelligence.

The representative of Finland noted that the ILC had had a productive session under
Ambassador VAZQUEZ-BERMUDEZ’s leadership. The representative noted that the
summary of the work of the ILC in this report was a bit more elaborate than usual, which Finland
found very useful. Finland considered it very important that the ILC can deliver according to its
mandate and that its members from all corners of the world can contribute on equal footing.
This is why Finland has contributed to the Trust Fund for Assistance to Special Rapporteurs
of the ILC that was established in 2022. Finland was currently preparing its second contribution
to the Trust Fund, and invited others also to consider contributing to that fund.

The representative of Australia noted that, with respect to the ongoing topic of sea-level rise in
relation to international law, the Australia-Tuvalu Falepili Union Treaty had entered into force
on 28 August 2024. This was the first time that a treaty had recognised Tuvalu's continuing
statehood and sovereignty, notwithstanding the impact of climate change related to sea-level
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rise. It also included Australia's commitment to assist Tuvalu in response to any major natural
disaster, health, pandemic, or other matters, and will create special pathways to support
mobility with dignity for Tuvalu citizens.

The representative of the United States noted that his country would be providing comments
in writing to the Sixth Committee, including some concerns as well as some matters which his
country believed were going very well. Regarding the immunity of state officials from foreign
criminal jurisdiction, in comments submitted last December, the United States had detailed
concerns about the project and urged the commission not to rush to the second reading of the
draft articles. The United States were very pleased to see that the Special Rapporteur and
Drafting Committee took the views of member states into account and that the ILC has invited
member states to submit any additional views on Article 7 — 18 by mid-November. In light of
controversy regarding the support for certain proposed provisions in the draft articles, the
United States continued to believe that a refocus on the codification of existing customary
international law would be most useful to states. With respect to piracy and armed robbery at
sea, the United States very much appreciated the work of the ILC on this topic and agreed that
it is critical to ensure consistency with the UNCLOS which, although the United States is not a
party, the United States recognises as representing customary international law in almost all
respects in relation to the maritime space. In particular, his country appreciates the useful work
done to shed light on the various ways states have addressed these issues in their domestic
frameworks, especially with respect to armed robbery at sea. The representative furthermore
noted his country’s appreciation for the importance of distinguishing between piracy, which
occurs beyond the limits of the territorial sea and was well defined under long-standing
international law and subject to universal jurisdiction, and armed robbery at sea, where
underlying acts may resemble piracy but do not meet all the elements of that crime, and which
is a matter more for domestic law and cooperation between states. Regarding the way forward
on this topic, the United States believed the most useful product would be conclusions or draft
guidelines developed from the recent practice of states and the International Maritime
Organization, which have co-operated in addressing armed robbery at sea. States could
benefit from using such a product to enhance their co-operation and domestic practices,
whether by adjusting their national legislation or by benefiting from broader awareness of good
practices that states have taken. On the topic of sea level rise in relation to international law,
the United States recognised that sea level rise poses substantial threats to coastal
communities and island states around the world. In this regard, the United States considered
that sea level rise, driven by human-induced climate change, should not cause any country to
lose its statehood or its membership in the UN, its specialised agencies, or other international
organisations. The United States remained committed to working with Pacific Island states and
others on issues relating to human-induced sea level rise and statehood to advance those
objectives. The representative also noted that the United States had been co-sponsoring a
draft resolution deciding to convene a UN conference to elaborate and conclude a legally
binding instrument on prevention and punishment of crimes against humanity, which was a
project undertaken by then ILC member Professor Sean Murphy. The United States
encouraged co-sponsorship of the draft resolution and requested those that had co-sponsored
to urge other UN member states to do the same. It was hoped that wide co-sponsorship will
increase the likelihood that the resolution will be adopted by consensus in the Sixth Committee.

Ambassador VAZQUEZ-BERMUDEZ welcomed the good news that CAHDI would provide
materials and information on non-legally binding instruments to the ILC, noting that this would
be extremely useful for the ILC's work. Responding to the question from the representative of
Poland, he recalled that, as mentioned by the representative of the United States, the ILC had
prepared draft articles in 2018 intended to serve as the basis for a convention on crimes
against humanity. He stressed that the form of the ILC's final product depended greatly on the
nature of the subject matter. For example, it was innovative when the ILC adopted conclusions
on the topic of fragmentation of international law. In that case, drafting articles or other hard
law instruments was not feasible, as the work primarily involved clarifying the law and the
relationships within the international legal system. Similarly, topics like the identification of
customary international law focused more on clarification, offering valuable elements and
guidance. On the topic of subsequent agreements and practice related to treaty interpretation,



CAHDI (2024) 28 24

106.

107.

108.

109.

the ILC chose to adopt draft conclusions rather than draft articles, recognising the need to
clarify the law rather than codify it. Other topics under consideration, such as general principles
of law and subsidiary means for determining rules of international law, were also areas where
the ILC's role was to provide clarification due to the nature of the subjects. He noted that within
the working group on the long-term program of work, there might be room for a proposal on a
topic that could serve as the basis for a convention, but this would depend on suggestions from
states.

In relation to the comment by the representative of Finland about the introductory part of the
report, Ambassador Marcelo VAZQUEZ-BERMUDEZ noted that the general Rapporteur of the
ILC, Ms Penelope RIDINGS, took this initiative which was supported by the ILC. The ILC had
always discussed that a more elaborate introductory part might stop the readers going to the
more substantive chapters, but also on the contrary that a good summary also provides the
flavour for what comes afterward in different chapters on different topics. He noted that the
challenge would be to continue doing this, and thanked Finland and others for contributions
made to the Trust Fund to assist special rapporteurs. He also noted the information provided
by the representative of Australia and stated that this was a very important development which
will be taken due notice of in the discussions next year when the final report will be considered
on civil rights in relation to international law, particularly regarding the inclusion and express
reference to the continuity of statehood in a treaty. Finally, he welcomed the information
provided by the representative of the United States regarding efforts toward negotiating a
resolution to allow for the convening of a conference to negotiate a convention on crimes
against humanity. He thanked delegations for their support to the ILC and stated that all
observations and comments were always welcome and valued.

Presentation and discussion on “Compensation for the damage caused by
internationally wrongful acts” with Mr Martins Paparinskis, member of the ILC

The Chair welcomed Professor Martins PAPARINSKIS, member of the ILC, for a presentation
and discussion on “Compensation for the damage caused by internationally wrongful acts”.
The presentation of Professor PAPARINSKIS is set out in Appendix V to this report.

The Chair then welcomed Professor August REINISCH, member of the ILC, for a surprise
intervention on the topic of settlement of disputes to which international organisations are
parties. Professor REINISCH noted that Ambassador VAZQUEZ-BERMUDEZ had already
provided an overview of the work, so he would focus on a few key points from his second
report. The first and most significant point was the decision to rename the topic by dropping
the word "international” from "settlement of international disputes." This change was made to
avoid potential issues arising from the terminology. While the focus in 2024 remained on
international disputes, particularly those between international organisations and states, the
ILC would shift its attention next year to disputes involving private parties. Many of these
disputes arose from private law matters, such as employment contracts, procurement, or tort
claims. He emphasised that the topic concerned disputes where international organisations
are one party, while the opposing party could be anyone else.

The second point of Professor REINISCH was to highlight the importance of the guidelines
provisionally adopted this year regarding free choice of means of dispute settlement. As
alluded to by Ambassador VAZQUEZ-BERMUDEZ, there should not be any hierarchy
regarding the means of dispute settlement. Nevertheless, in spite of this absence of a
hierarchy, draft guideline 5 was hoped to emphasise that arbitration and judicial settlement
should be accessible. He expressed interest in the experience of delegations as legal advisers
dealing with international organisations, and presumed based on the questionnaire received
that there was a preference for informally settling disputes, but that nevertheless the ability to
have resort to adjudicatory forms of dispute settlement may often be helpful. Further, Professor
REINISCH noted that the 6" recommendation adopted deals with rule of law requirements, yet
the expression ‘rule of law’ no longer appeared in the provisionally adopted text. He stated that
he thought all of the important rule of law requirements, such as independent and impartial
adjudicators and due process, were included. He wanted to highlight this point because it might
be more difficult to find legal reasoning at the international level on why those rule of law
requirements were necessary. He noted that, for next year’s work, there might be additional
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legal justifications which related directly to the work of the CAHDI, such as human rights
considerations. For example, in disputes between private parties and international
organisations within a regional context, Article 6 of the ECHR applied. The ILC also considered
it important to identify parallel human rights obligations, such as Article 14 of the International
Covenant on Civil and Political Rights (ICCPR). Access to justice and due process guarantees
for individuals and private parties may vary depending on regional human rights entitlements,
which is a key consideration for the types of legal disputes the ILC will address.

Professor REINISCH concluded by outlining some ideas that link this topic to the valuable work
of the CAHDI. He expressed gratitude for the work done, and particularly the responses by
delegations to the questionnaire which was accessible through the CAHDI website. Although
the topic necessarily touched upon questions of immunity of international organisations, he
made clear that this was not the core topic of the ILC’s work, which was instead on ways and
means or modes of settling such disputes. Settlement by domestic courts was just one of the
many options, and as had been seen in developments like Waite and Kennedy, the alternative
to not respect immunity was the better way. This was clearly not a call for reducing the
immunity, but finding ways of settling such disputes that might otherwise not find an
independent third-party. He highlighted linking this rationale from the European regional
context and the ECHR with a broader global notion that he thought could be found in the
general Convention on the Privileges and Immunities of the United Nations, as well as the
parallel provision in the convention concerning the specialised agencies. He noted the
similarities in the treaties which provide that, in cases of immunity of those organisations, other
appropriate modes of settling disputes should be provided, in particular for disputes of a private
law character. This may be a practical way out. He noted that he would be grateful to receive
ideas and alerts of judicial developments in this regard, and hoped that the first part of the
reading of this topic would be concluded next year.

The representative of Finland thanked both ILC members for their presentations. Regarding
Professor PAPARINSKIS’ presentation, the representative expressed Finland’s support for the
proposal, noting that it appeared to be a logical continuation of the work on state responsibility.
Additionally, the proposal seemed feasible and concrete enough for codification and
progressive development. The representative noted Professor PAPARINSKIS’ proposal to
address compensation owed in the inter-state setting as well as in situations where the right
to compensation accrues directly to a person or entity other than a state. Finland supported
this level of ambition and looked forward to engaging with the commission on both this topic
and the topic of Professor REINISCH.

The representative of Poland also thanked Professor PAPARINSKIS for his presentation and
asked how he saw the topic from the perspective of compensation in inter-state relations as
well as compensation in human rights and investor cases. The representative asked whether
Professor PAPARINSKIS considered there would be a general framework for inter-state cases
and then some special regime or special rules for the others, or whether he would take a single
uniform approach to the topic.

Professor PAPARINSKIS replied that, at this point, it was a syllabus indicating the general
direction of research. Tentatively, he suggested that one would probably take Article 33(2) of
the 2001 Articles on Responsibility of States for Internationally Wrongful Acts as a starting
point, which sets out, on a without prejudice level, rules on content of responsibility that would
also include rules on compensation in non-inter-state legal relations. The same approach was
taken in the analogous provision of the 2011 Articles on Responsibility of International
Organisations. This would be an important issue to consider, and it seemed that different
judicial bodies have taken different approaches to the issue. It may be that some bodies take
as a starting point the very classic proposition of the Permanent Court of International Justice
(PC1J) — that breach is a starting point — and therefore all the panoply of forms of reparation
would apply because there is a breach of international law. It would not be directly legally
relevant who the entity invoking responsibility was, because the obligation does not change
depending on who is claiming it. Professor PAPARINSKIS observed that there were other
elements in practice which seemed to accord a certain weight to the character of the actor that
is invoking responsibility. He also noted that perhaps there was an element of an argument by
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analogy, considering whether the rules formulated with an eye to the inter-state setting are
equally or perhaps only mutatis mutandis applicable in other settings. This would be one of the
issues set out in the section on identification of rules, and the character of particular actors,
particularly non-state actors, invoking responsibility, is a relevant consideration. Professor
PAPARINSKIS noted that a second edition of a helpful guidebook on UN materials on
responsibility had been prepared last year by the Office of Legal Affairs showing that a great
part of judicial practice in this context comes precisely from that setting, i.e. where claimants
are not states.

Professor REINISCH echoed the statement of Professor PAPARINSKIS that a number of
topics currently being debated were interrelated. Regarding an earlier question concerning
whether the ILC had turned away from producing treaty text, he stated that it certainly had not.
He noted it was comforting to hear, in particular, that there was a plan to have the draft articles
on crimes against humanity eventually become a treaty. In his view, it was less about the
actions of the ILC but rather a reaction to what had been called ‘treaty fatigue’, which was more
to do with states. He noted that working in tandem was necessary if there was a desire to
return to having more successful treaties in the future.

Consideration of current issues of international humanitarian law

The Chair opened the floor for the exchange of views and interventions from delegations under
this item.

The representative of the International Committee of the Red Cross (ICRC) began by recalling
the renewal of the application of UN Security Council Resolution 2664 to the 1267 sanctions
regime in the coming months. According to the representative, this is the regime that has the
widest impact on humanitarian operations and applies in 27 contexts in which the ICRC
operates, like the Sahel, Syria, Irag, Afghanistan and Yemen. Much progress had been made
in transposing 2664 domestically, and if it is not renewed in the 1267 regime the introduction
of exemptions across regimes would be reversed generating enormous complexity. Non-
renewal would significantly affect the ICRC’s capacity to deliver the humanitarian mandate
assigned to it under international humanitarian law (IHL) in areas where the humanitarian
needs were among the most acute. The representative hoped to count on the support of
delegations as this process moved forward.

The ICRC representative noted that the 34" International Conference of the Red Cross and
Red Crescent was coming up on 28 — 31 October 2024 in Geneva. Draft resolutions had been
circulated to all members of the International Conference on 12 September 2024. Regarding
the first General IHL resolution, the ICRC proposed this resolution because it felt that what
was most needed at this moment in time was a resounding affirmation of not only IHL as a
body of law, but also the underlying principles and assumptions that enable it to fulfil its
purpose. The ICRC also felt it was important to reflect the collective concern about the human
cost of ongoing armed conflicts today; the fact that better respect for IHL would have an
immense impact on reducing that cost; and the need to intensify implementation and
enforcement of the law. The resolution had been strengthened by comments and feedback,
and while appearing as a simple resolution it nevertheless addressed complex issues. The
ICRC hoped to have a strong resolution adopted by consensus that shows a serious
commitment to earnest implementation of IHL. She also provided the example of the next
regional meeting of European National IHL Committees, to be held in May 2025 in Warsaw,
Poland, as an example of the kind of efforts which the resolution aims to bolster. The
representative expressed gratitude to the Polish authorities for hosting this meeting and
mentioned that European states without an IHL Committee were also invited to this meeting.

The ICRC representative also mentioned the second proposed resolution on protecting
civilians and other protected persons and objects against the potential human cost of ICT
activities during armed conflict. This resolution aimed to pass a strong, collective message
which the ICRC believes all delegations support: a collective commitment to protect civilian
populations against the dangers arising from ICT activities during armed conflict. The
representative explained how constructive and helpful proposals had led to the zero draft
becoming the current draft resolution. The representative noted that the use of ICT activities
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in armed conflict raised several sensitive questions and that, to find consensus with the aim to
protect civilian populations against the potential human cost of ICT activities, the resolution
built on agreed language on IHL. Importantly, it called on parties to armed conflict to respect
and protect medical facilities as well as humanitarian personnel and objects, including with
regard to ICT activities. These were rules which originated at an international conference 160
years ago and must be upheld.

The ICRC representative noted that there were also three other resolutions — two led by the
IFRC, and one led by the German RC/IFRC — meaning that there would be a lot to get through
in two and a half days of negotiations. She noted that it was a humanitarian conference that is
wider than just IHL, and that many other issues would be addressed at the Conference as well.
One day would be focused on IHL in the IHL Commission with discussions and workshops on
war in cities, persons with disabilities, the protection of the natural environment in armed
conflict, and autonomous weapons systems. There would also be many side events and
pledges. The representative recalled that the Conference was governed by the fundamental
principles of the Movement and, in practice, this meant that participants would not engage in
controversies of a political, racial, religious or ideological nature at any time. Participants were
requested not to attribute the cause of a humanitarian situation to a specific party, nor focus
the discussions on a specific context. This was done in order to preserve this unique
humanitarian forum, and to ensure that the work of the Conference can focus on constructive
responses to the challenges faced together.

The representative of the ICRC also discussed the Report on International Humanitarian Law
and the Challenges of Contemporary Armed Conflicts, which is a feature of the Conference
and has been produced by the ICRC since 2003. This report is not a negotiation document
and is informed by the ICRC’s observations in its operations and sets out the ICRC’s views.
The 2024 Challenges Report expresses the ICRC’s concern about some of the corrosive
tendencies in the interpretation and application of IHL that risk diminishing its ability to make a
meaningful difference for people in war. The representative noted that the ICRC was
witnessing expansive interpretations of the rules on the conduct of hostilities; resort to
exceptions in IHL until they become legal loopholes that circumvent protection; and, in some
respects, a questioning of the fundamental principles that are the bedrock on which IHL sits,
such as non-reciprocity. There was an urgent need for good faith in the interpretation and
application of IHL and to uphold of the universality of IHL, including by holding everyone to the
same standard without favour. While it may be difficult, seeing the human being in the face of
the enemy is also vital. She noted that, if the worth of civilian lives were diminished or not given
equal weight, the delicate balance between military necessity and humanity would be skewed
and there would not be genuine protection for people in armed conflicts under IHL. The report
addressed a range of topics, including the definition of armed conflict; the protection of people,
including those in the hands of enemies; ensuring a contemporary interpretation of IHL taking
into account gendered impacts of armed conflicts and how armed conflicts affect persons with
disabilities; through to new technologies and humanitarian action. The representative of the
ICRC noted that this report underscored the need to reinforce the stigma associated with anti-
personnel mines and cluster munitions. She noted that, since the adoption of the Anti-
Personnel Mine Ban Convention in 1997 and the Convention on Cluster Munitions in 2008,
remarkable progress had been made in protecting lives and livelihoods from the devastating
effects of anti-personnel mines and cluster munitions. These weapons were not an abstract or
theoretical threat; they were a quantifiable, heartbreaking calamity. The latest Cluster Munition
Monitor reported that as many as 93% of casualties are civilians, and children account for
almost half of the victims. The representative emphasised that upholding the protective
framework in armed conflicts is a challenge to be faced collectively, and that IHL was a
uniquely powerful tool for mitigating the human cost of armed conflict. Even in the most severe
crises, when a reference was made to IHL by states, humanitarian actors, courtroom litigants,
or the media, it put pressure on parties to conflict to spare civilians and preserve a degree of
humanity during military operations.

Regarding Gaza, the ICRC representative recalled that, at the previous CAHDI meeting in April
2024, the ICRC had stated that the civilian death toll and ongoing captivity of hostages was
unacceptable — yet no change was noticeable since then. Without a change in the way the war
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was fought, we were heading towards an even deeper humanitarian catastrophe which was
barely imaginable. Despite all the challenges, short of a ceasefire, the ICRC remained
profoundly convinced that protecting civilians starts with full and good-faith compliance with
IHL. The ICRC was making continuous efforts through its own action and public calls to
increase aid in Gaza. Humanitarians had suffered enormous losses, and the ICRC itself had
several serious security incidents, as had other organisations and their personnel. She noted
that, every day, roughly 250 ICRC staff risked their lives inside the Gaza strip to deliver
humanitarian services to people in need. Finally, the ICRC continued to be very concerned
about the situation in many places — the international armed conflict between the Russian
Federation and Ukraine, where just last week a strike had killed and injured ICRC personnel,
as well as the Demacratic Republic of the Congo, Mozambique, Myanmar, the Sahel, Sudan,
and Yemen, where the ICRC continued to carry out vital humanitarian activities. Ultimately, the
representative underlined it was for all these people that the ICRC continued to ask for the
support of delegations in upholding IHL.

Many delegations thanked the ICRC for their informative presentation and their important and
courageous work throughout the world.

The representative of Poland echoed the invitation to the 2" European Regional Conference
of National IHL Committees in Warsaw in May 2025, which will be organised by the Ministry of
Foreign Affairs of Poland and the Polish Red Cross in cooperation with the ICRC. The save
the date would follow shortly.

The representative of Cyprus informed the CAHDI about recent efforts undertaken by Cyprus
in the context of IHL concerning potential operations for the evacuation of civilians from conflict
areas in the Middle East. Cyprus had recently concluded agreements with a number of EU and
non-EU states in connection with emergency evacuation operations to be conducted by them
via the territory of the Republic of Cyprus. Acting as a transit state, Cyprus will facilitate, in
accordance with IHL, any need for the evacuation of civilians from the Middle East area when
the need arises as a consequence of the deteriorating crisis situation caused by the ongoing
conflict in Gaza and Israel. The aim of Cyprus is to provide a safe evacuation hub, and to assist
in the repatriation of civilians from conflict-affected areas. The representative recalled that this
had also been Cyprus’ role during past evacuation operations from Sudan in April 2023 as well
as from Lebanon in 2006. To implement these agreements, Cyprus had activated its national
plan “ESTIA” and allocated specific infrastructure and personnel, which was ready to
accommodate and assist evacuees while in transit on Cyprus’ territory.

The representative of Switzerland also welcomed delegations to Geneva for the upcoming
ICRC conference which will be a very important moment. He also reinforced the point made
by the ICRC about the importance of the non-reciprocity of respecting IHL, which in
Switzerland’s view was absolutely critical. He emphasised the need to develop the
understanding that, ultimately, respect for IHL is in the self-interest of those who respect it,
because there is always a future after conflict. If IHL is respected, then that future is better
prepared. Regarding the recent UNGA Resolution on the ICJ Advisory Opinion,®® the
representative noted that an invitation or request had been made to Switzerland, as depository
of the Geneva Conventions, to organise or convene within six months a conference of the High
Contracting Parties. He noted that the UN Human Rights Council had also adopted a similar
resolution this year.!* The representative stated that Switzerland was starting to plan and
prepare for this. He also stated that it would be helpful to understand what partners hoped from
the conference in terms of outcomes, and noted that it was important for Switzerland to keep
a healthy distance between the conference and the upcoming ICRC conference.

The representative of Denmark informed the CAHDI about a national initiative in Denmark,
against the backdrop of the war in Ukraine and an increased Danish focus on sending clear

13 UNGA Resolution A/RES/ES-10/24 of 19 September 2024, “Advisory Opinion of the International Court of
Justice on the legal consequences arising from Israel’s policies and practices in the Occupied Palestinian
Territory, including East Jerusalem, and from the illegality of Israel’s continued presence in the Occupied
Palestinian Territory”.

14 UN Human Rights Council Resolution A/IHRC/RES/55/28 of 5 April 2024, para. 42.
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messages of support for the international legal order in general. The Danish Government had
set up a war crimes or atrocities committee last year, which recently presented its report to the
Danish Government and to the Danish public with some suggestions for draft amendments of
the Danish Criminal Code. The Government had quickly decided to move forward with the
committee's suggestion and will present a bill to the Danish Parliament still this autumn.
Pending approval by the Parliament, the representative stated that the bill is expected to
explicitly criminalise war crimes, crimes against humanity and torture, which currently can only
be prosecuted under the general old provisions in the Danish Criminal Code but will now be
included within a new chapter. This will be one of the biggest changes of the Danish Criminal
Code, if not the biggest, since it was implemented almost 100 years ago. The Danish
Government also decided, on the basis of the recommendation from the expert committee and
the public, to ratify the Kampala Amendments to the Rome Statute on the crime of aggression
and also implement that crime in the Danish Criminal Code. The representative concluded by
stressing that Denmark stood ready to discuss this initiative and provide more details to those
interested.

The representative of the United States stated that his country strongly supported the important
and courageous work of the ICRC and greatly valued the opportunities which they had had
over the years to discuss issues directly with them. The representative encouraged all states
to engage with and provide access to the ICRC and looked forward to a successful 75
anniversary conference.

The representative of Slovenia thanked the ICRC for their presentation and indispensable work
and made three points on the topic. First, the representative noted that, unfortunately,
extremely dire situations were being observed in several armed conflicts to name only Ukraine,
Gaza and Sudan. He noted that Slovenia looked forward to the 34™ International Conference
of the Red Cross and Red Crescent with the aim to focus particularly on the draft resolutions
on IHL and on protection of civilians against ICT threats. At a side event, Slovenia would also
present a proposal concerning the protection of children in armed conflicts focusing on the
needs of children affected by armed conflicts and their rehabilitation. He noted that it would be
beneficial to establish an international centre to provide such assistance. Second, the
representative of Slovenia informed the CAHDI that on 11 and 12 June 2024, the Ministry of
Foreign and European Affairs of Slovenia had organised the international IHL conference
"Strengthening the Protection of Civilians: Challenges of Contemporary Armed Conflict". He
thanked the Secretariat for having circulated the conclusions of discussions on 20 August
2024. Third, recognising a need for a mobilisation of countries and other relevant international
actors to protect water and the environment from armed conflicts through implementation of
IHL, Slovenia had launched a Global Alliance to Spare Water from Armed Conflicts last May
in New York. The cross-regional core group composed of Costa Rica, Indonesia, Panama, the
Philippines, Senegal, Slovenia, Switzerland, UNICEF, Geneva Water Hub and PAX for Peace
was now open for wider membership and expanding (Hungary had joined recently). The Global
Alliance aimed to foster collective action and enhance the protection of water during armed
conflicts through good practices, knowledge production, advocacy and partnerships. The
Alliance aspired to promote better understanding of the impacts of attacks, reduce the gap
between legal frameworks and compliance, reflect on new approaches and standards, and
strengthen collaboration among humanitarian, development and peace actors in pre-conflict
preparedness and resilience building. The representative of Slovenia encouraged all
delegations to consider joining the Global Alliance.

The representative of Finland thanked the ICRC for the reminder of the importance of IHL and
how much support the ICRC needed for its work. One way in which Finland was celebrating
the 75" anniversary of the Geneva Conventions was by reviewing the translations of the
Geneva Conventions and Additional Protocols, with the goal to add precision to the translations
and make them more accessible to the general public.

The representative of Australia joined others in commending the ICRC. On the theme
mentioned by the ICRC of the gendered impact of armed conflict, the representative of
Australia mentioned that his country was supporting the development and introduction in the
next few months of an international gender justice practitioners hub to promote, inter alia,
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compliance with IHL in the context of gender, as well as in Australia’s role as co-facilitator with
Uganda of the complementarity work of the Assembly of States Parties (ASP) of the
International Criminal Court (ICC). He noted that a meeting would be held on 4 October 2024
in relation to gender-based crime, which would involve the participation by state parties as well
as organisations including the International Development Law Organization (IDLO) and the
ICRC.

The representative of the United Kingdom noted that her Government was pleased to
announce, under the auspices of their national IHL committee and with the support of the
British Red Cross, that the second edition of the United Kingdom Voluntary Report on the
Implementation of IHL would be published the following month. The voluntary report project
reflected the United Kingdom Government's determination and commitment to the proper
implementation of IHL.

The representative of Sweden noted that her country was looking forward to the upcoming
conference and was currently finalising its military manual on IHL, which would be made public
soon.

Developments concerning the International Criminal Court and other international
criminal tribunals

The Chair opened the floor for the exchange of views and interventions from delegations under
this item.

The representative of Canada stated that his country has been a strong supporter of the ICC,
whose work is essential in our common pursuit of accountability for victims of serious
international crimes. He noted that the workload of the ICC had increased significantly in recent
years, which had resulted in increased budget requests. It was thus imperative that the ICC
stresses efforts to ensure effective management and reprioritisation in exercising budget
discipline, especially as the budget season was approaching. In a time of increasing fiscal
constraints among its state parties and an increased need for its services, the ICC must focus
on delivering on its core mandate. The representative reiterated that the ICC was not created
to do what states were willing and able to do themselves, in considering whether to commence
an investigation or pursue any particular case. The ICC should thus ensure that the core
principle of complementarity remained at the forefront of its decision-making processes.

The representative of Slovenia reiterated support for the ICC and its role in the fight against
impunity. In relation to non-permanent international criminal tribunals and investigative
mechanisms, the representative of Slovenia expressed support for calls for the preservation
of archives, expertise, and resources after the end of their mandates. The representative noted
that this was essential for the preservation of their legacy, the historical value of the documents,
the probative value of the evidence and information collected for the current or future
proceedings to establish accountability for crimes, for educational and research purposes, and
for reconciliation. The representative of Slovenia emphasised that the solution should be
sustainable, centralised and useful for all these mechanisms, and that only in this way could
the purpose of their establishment be truly achieved.

The representative of Germany noted that the Foreign Minister of Germany had, last year
during the International Law Week in New York, initiated a Group of Friends to further develop
the Rome Statute regarding the crime of aggression. A side event of this Group of Friends
would be held during the UNGA meeting the following week, and all delegations were invited
to participate as it was intended for this process to be as inclusive as possible. The
representative of Germany noted outreach had also been undertaken with regard to civil
society and academia and that, on 23 April 2024, a workshop had been organised in The
Hague with 85 participants from member states, academia and civil society. The representative
highlighted the importance of working toward the goal of reviewing the Kampala amendments
scheduled for next year.

The representative of Finland welcomed the important advance by Ukraine towards ratification
of the Rome Statute, and warmly welcomed Ukraine as the 125" state party to the Rome
Statute. The representative also raised concerns regarding possible sanctions against the ICC
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and its staff, which would undermine the ICC’s independence and impartiality and would
seriously hamper the crucial work which the ICC was conducting in all situations under its
investigation. Finland believed that it was important to prepare for the possibility of sanctions
being imposed on the ICC and sought the views of CAHDI delegations on how best to do so
and ensure that the ICC can fulfil its mandate when under political pressure. The representative
stated that attacks and threats against the ICC and its personnel were unacceptable.

The representative of France drew the attention of the CAHDI to a question concerning the
Investigative Team to Promote Accountability for Crimes Committed by Da’esh/ISIL (UNITAD).
As the mandate of UNITAD had come to an end, France was particularly preoccupied about
the utilisation of UNITAD’s archives. It was considered important that the UN put in place a
mechanism that will allow courts to access — via mutual legal cooperation — the evidence
collected by UNITAD. Otherwise, this would put in question the work done by UNITAD but,
also more generally, the work of the UN in the field of fight against impunity. A lot of efforts had
been deployed and financial resources invested for a result that is in the end not very usable.
And, more generally, this also raised the question concerning the end of the mandate of
mechanisms of inquiry such as the International, Impartial and Independent Mechanism for
Syria (I1IM) and the Independent Investigative Mechanism for Myanmar (IIMM) because one
day they will end their mandate and the question of the usability of evidence collected by these
mechanisms will resurface.

The representative of the United States stated that the Biden administration had been clear
that it opposed sanctions against the ICC, its staff, its judges, or those who support it, and that
the administration had been working actively to avoid any such proposals moving forward to
finalisation. The United States had legitimate concerns about how the prosecutor has
proceeded in the Palestinian situation, and these had been set out in the US amicus filing
before the Pre-Trial Chamber. The representative noted that the United States, particularly in
this administration, had sought a constructive relationship with the organs of the ICC, although
as a general matter the United States would not discuss the details of its cooperation, as those
matters were treated in confidence by the ICC.

The representative of Ukraine thanked the Chair for the opportunity to address the CAHDI on
developments concerning the ICC, with a particular focus on Ukraine’s ongoing process of
ratification of the Rome Statute. He noted that commitment to accountability, rule of law, and
the promotion of international justice were core principles guiding Ukraine's approach to
international criminal law and specifically their relationship with the ICC. Ukraine signed the
Rome Statute in 2000, however the ratification process had encountered constitutional
challenges that necessitated legislative and judicial scrutiny. Despite the absence of full
ratification, Ukraine had demonstrated commitment to the ICC by accepting its jurisdiction
twice through Article 12(3) declarations in 2014 and 2015 over crimes committed on Ukrainian
territory since 2013. The representative stated that this demonstrated Ukraine's proactive
stance on seeking justice for international crimes, especially in light of the ongoing armed
aggression and violations of international law. Ukraine had cooperated extensively with the
Office of the Prosecutor, providing evidence, facilitating investigations, and engaging with
international partners to ensure accountability for serious crimes, including war crimes and
crimes against humanity. Ukraine’s ratification of the Rome Statute would further enhance this
cooperation and solidify Ukraine's commitment to the principles of the ICC. He stated that
ratification of the Rome Statute was not only a legal obligation, but a crucial affirmation of
Ukraine's commitment to international justice and the rule of law. By fully integrating into the
ICC framework, Ukraine would bolster its legal and moral standing in the international
community and reaffirm its dedication to ending impunity for the most serious crimes. The
representative of Ukraine further noted that ratification will enable Ukraine to participate fully
in the ASP, contributing to the development of the ICC’s policies and practices. This was
particularly important as ICC countries continue to evolve in addressing challenges to
international criminal justice, including issues of state cooperation, enforcement of arrest
warrants, and the protection of victims and witnesses. While Ukraine remained steadfast in
this commitment to ratify the Rome Statute, several challenges persist, including ongoing
political and security considerations stemming from armed conflict and external aggression.
However, these obstacles only underscored the importance of solidifying Ukraine's



CAHDI (2024) 28 32

8

8.1

141.

8.2

142.

8.3

143.

8.4

144.

145.

146.

commitment to the ICC as a pillar of international justice. The Ukrainian government continued
to work closely with its parliament and relevant stakeholders to expedite the ratification
process. Ukraine was also engaged in raising public awareness about the implications of
ratification, emphasising that it strengthens the Ukrainian national legal system and enhances
Ukraine's ability to prosecute international crimes domestically. He concluded by stating that
Ukraine reaffirmed its commitment to the ICC and the values enshrined in the Rome Statute.
While the path to ratification was not without challenges, Ukraine’s resolve remained
unshaken. Ukraine was looking forward to the day when it is a full state party to the Rome
Statute and able to contribute to a stronger, more effective system of international criminal
justice. The representative noted that Ukraine was deeply disappointed by the refusal of
Mongolia’s leadership to fulfil its obligation under the Rome Statute to arrest Vladimir Putin,
which not only undermines the system of international criminal justice, but also opens the
window to further precedence and impunity. The representative stated that without a stable
international order based on respect for and compliance with international law, no future was
possible. The world was witnessing the terrible atrocities committed by the Russian Federation
in Ukraine, and the criminals must be punished because war crimes have no borders and no
statute of limitations.

OTHER

Election of the Chair and the Vice-Chair

In accordance with Resolution CM/Res(2021)3 on intergovernmental committees and
subordinate bodies, their terms of reference and working methods, the CAHDI elected Ms Kerli
VESKI (Estonia) and Mr Declan SMYTH (Ireland), respectively, as Chair and Vice-Chair of the
Committee, for a term of one year from 1 January to 31 December 2025.

Place, date and agenda of the 68th meeting of the CAHDI

The CAHDI decided to hold its 68" meeting on 17-18 March 2025 in Strasbourg (France). The
CAHDI instructed the Chair to prepare the provisional agenda of this meeting in due course in
co-operation with the Secretariat.

Any other business
No item was handled under this agenda point.
Adoption of the Abridged Report and closing of the 67th meeting

The CAHDI adopted the Abridged Report of its 67" meeting, as contained in document CAHDI
(2024) 27, and instructed the Secretariat to submit it to the CM for information.

Before closing the meeting, the Chair thanked all CAHDI experts for their participation and
efficient co-operation in the good functioning of the meeting as well as the members of the
Secretariat and the interpreters for their invaluable assistance in the preparation and the
smooth running of the meeting. In particular, the Chair extended his thanks to his colleagues
in the Austrian Federal Ministry for European and International Affairs for their relentless work
for realising this last CAHDI meeting under his chairmanship. The Chair also expressed his
gratitude to the CAHDI Secretariat for the years of excellent cooperation.

The Vice-Chair took the floor to express, on behalf of the CAHDI and the Secretariat, deepest
gratitude to Mr TICHY for his remarkable 24 years with the Committee of which he had spent
the two last as the Chair of the Committee. Delegations were especially grateful for the efficient
way and ability of Mr TICHY to manage difficult issues, his efforts to strengthen the CAHDI’s
role in monitoring reservations and declarations and his pivotal role in establishing the CAHDI
Declaration on the jurisdictional immunity of state-owned cultural property and dedication to
addressing non-legally binding instruments. In addition to his impressive achievements as
Ambassador and Director General for Legal Affairs at the Austrian Federal Ministry of
European and International Affairs, the CAHDI had been fortunate to benefit from Mr TICHY’s
strong commitment to international law and human rights.
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The Department of Foreign Affairs
Iveagh House, 80 St Stephen's Green,
DUBLIN 2, D02 WY53

ITALY /ITALIE

Mrs Zinovia STAVRIDI - Present
Legal Adviser

Head of Legal Department
Ministry of Foreign Affairs

10 Zalokosta str.,

10671 ATHENES

Mrs Sofia KASTRANTA - Online
Legal Counsellor

Legal Department

Ministry of Foreign Affairs

10 Zalokosta str.,

10671 ATHENES

Mr Stefano ZANINI - Online

Head of Service for Legal Affairs, Diplomatic
disputes and International agreements
Ministry of Foreign Affairs and International
Cooperation

Piazzale della Farnesina, 1

00139 ROME

Mr Giovanni Battista IANNUZZI - Present
Minister Plenipotentiary

Service for Legal Affairs, Diplomatic disputes and
International agreements

Ministry of Foreign Affairs and International
Cooperation

Piazzale della Farnesina, 1

00139 ROME

Mr Pasquale VELOTTI - Online

Minister Plenipotentiary

Deputy Head of Legal Affairs

Service for Legal Affairs, Diplomatic disputes and
International agreements

Ministry of Foreign Affairs and International
Cooperation

Piazzale della Farnesina, 1

00139 ROME



CAHDI (2024) 28

37

Mr Davide LORENZINI - Online

Secretary of Legation

Service for Legal Affairs, Diplomatic disputes and
International agreements

Ministry of Foreign Affairs and International
Cooperation

Piazzale della Farnesina, 1

00139 ROME

Mr Federico Maria DIMONOPOLI - Online
Councellor

Service for Legal Affairs, Diplomatic disputes and
International agreements

Ministry of Foreign Affairs and International
Cooperation

Piazzale della Farnesina, 1

00139 ROME

LATVIA /LETTONIE

Ms Elena SWAIN - Online

Junior Legal Officer

Ministry for Foreign and European Affairs
331, Allied House, St Paul’'s Street

VLT 1211 VALLETTA

REPUBLIC OF MOLDOVA /
REPUBLIQUE DE MOLDOVA

Ms Sanita PEKALE - Present
Director General

Legal Directorate

Ministry of Foreign Affairs
K.Valdemara street 3

LV-1395 RIGA

LIECHTENSTEIN

Ms Violeta AGRICI - Present

Head of the International Law Directorate

Ministry of Foreign Affairs and European Integration
80, 31 August 1989 Street.

MD-2012 CHISINAU

Mr Andrei PALADUTA - Present

Head of Multilateral Treaty Division

International Law Directorate

Ministry of Foreign Affairs and European Integration
80, 31 August 1989 Street.

MD-2012 CHISINAU

MONACO

Mr Sina ALAVI - Present
Legal Adviser

Mission of Liechtenstein,
633 Third Avenue 27th floor
10017 NEW YORK USA

Mr Valentin FLATZ - Present
Diplomatic Officer

Office for Foreign Affairs
Giessenstrasse 3,

9490 VADUZ

LITHUANIA / LITUANIE

M. Xavier RAUSCHER - Online
Administrateur juridique

Secrétariat Général du Gouvernement
Direction des Affaires Juridiques
Stade Louis ll-Entrée H1

Avenue des Castelans

MC 98 000 MONACO

MONTENEGRO

Ms Ingrida BACIULIENE - Present
Head of International Law Group
Ministry of Foreign Affairs

J. Tumo-VaiZganto 2

01 108 VILNIUS

LUXEMBOURG

Ms Ilvana SIKMANOVIC - present

Acting Director General for International Legal
Affairs

Ministry of Foreign Affairs

Stanka Dragojevica 2.

81000 PODGORICA

NETHERLANDS / PAYS-BAS

M. Tobias SCHELL - Présent

Chef du Service juridique

Conseiller juridique principal

Agent devant la CJUE

Ministére des Affaires étrangéres et européennes
9 rue du Palais de Justice

L-1 841 LUXEMBOURG

MALTA / MALTE

Mr Vincent DE GRAAF - Present
Legal Counsel

International Law Division

Ministry of Foreign Affairs
Rijnstraat 8

2515 XP THE HAGUE

NORTH MACEDONIA / MACEDOINE DU NORD

Ms Marilyn GRECH - Present

Legal Officer

Ministry for Foreign and European Affairs and
Trade

17, Palazzo Melita, Melita Street

VLT 1211 VALLETTA

Ms Natasha DESKOSKA - Present
Deputy Director,

International law Department

Ministry of Foreign Affairs

Boulevard Phillip the Second of Macedon 7,
1000 SKOPJE

NORWAY / NORVEGE

Mr Kristian JERVELL - Present
Director General

Ministry of Foreign Affairs

7. Juni plassen

0032 OSLO



CAHDI (2024) 28

38

Simon TORP - Present
Adviser

Ministry of Foreign Affairs
7. Juni plassen

0032 OSLO

POLAND / POLOGNE

SLOVENIA / SLOVENIE

Ms Malwina PIASKOWSKA-LACEK - Present
Second Secretary

Head of the International Claims Unit

Legal and Treaty Department

Ministry of Foreign Affairs

Al. J. Ch. Szucha 23

00580 WARSAW

Mr Artur HARAZIM - Online
Director

Legal and Treaty Department
Ministry of Foreign Affairs

Al. J. Ch. Szucha 23

00580 WARSAW

Mr tukasz KULAGA - Present
Chief expert

Legal and Treaty Department
Ministry of Foreign Affairs

Al. J. Ch. Szucha 23

00580 WARSAW

PORTUGAL

Dr Marko RAKOVEC - Present
Director-General

Directorate for International Law
and Protection of Interests
Ministry of Foreign Affairs
PreSernova cesta 25

1000 LJUBLJANA

Ms. Maja DOBNIKAR - Present
Minister Plenipotentiary

Directorate for International Law

and Protection of Interests

Ministry of Foreign and European Affairs
PreSernova cesta 25

1000 LJUBLJANA

SPAIN / ESPAGNE

Mr Mateus KOWALSKI - Present

Director of the International Law Department,
Department of Legal Affairs

Ministry of Foreign Affairs

Largo do Rilvas

1399-030 LISBON

ROMANIA / ROUMANIE

Mr Santiago RIPOL - Present
Head of Office

International Legal Office
Ministry of Foreign Affairs

EU and Cooperation

Plaza de la Provincia, 1

28 071 MADRID

M. Maximiliano BERNAD Y ALVAREZ DE
EULATE - Present

Professeur émérite droit international public et
relations internationales - Université de Saragosse
Président du “Real Instituto de Estudios Europeos”
Coso, 32, 2° Of.

50 004 SARAGOSSE

SWEDEN / SUEDE

Ms Alina OROSAN - Present
Director General for Legal Affairs
Ministry of Foreign Affairs

14 Modrogan Street District 1
011826 BUCHAREST

Ms Adina-Maria RADU - Present
Diplomatic Attaché

Legal Affairs Department

Ministry of Foreign Affairs

14 Modrogan Street District 1
011826 BUCHAREST

SAN-MARINO / SAINT-MARIN

Ms Elinor HAMMARSKJOLD - Present
Director-General for Legal Affairs

Head of Legal Affairs Department
Ministry for Foreign Affairs

Gustav Adolfs torg 1

111 52 STOCKHOLM

Ms Kristine ERLANDSSON - Online
Deputy Director for Legal Affairs
Department for International Law

and Human Rights

Ministry for Foreign Affairs

Gustav Adolfs torg 1

111 52 STOCKHOLM

SWITZERLAND / SUISSE

SERBIA / SERBIE

SLOVAK REPUBLIC / REPUBLIQUE SLOVAQUE

Mr Milan KOLLAR - Present

Acting Director of the International Law Department
Ministry of Foreign Affairs

Hlboka cesta 2,

83336 BRATISLAVA

M. Franz PERREZ - Présent
Ambassadeur, Directeur

Direction du droit international public
Département fédéral des affaires étrangéres
Kochergasse 10

3 003 BERN



CAHDI (2024) 28

39

TURKIYE

Mr Kaan ESENER - Present
Ambassador

Director General for International Law
Ministry of Foreign Affairs

Cigdem Mabhallesi, 1549. Sokak, No: 4
Cankaya 06530 ANKARA

UKRAINE

Mr Oleksandr BRAIKO - Present

Head of the international treaties division
Directorate General for International Law
Ministry of Foreign Affairs of Ukraine

1 Mykhailivska Square

01018 KYIV

Ms Anastasiia SHCHEHOL - Present
Second secretary

International treaties division

Directorate General for International Law
Ministry of Foreign Affairs of Ukraine

1 Mykhailivska Square

01018 KYIV

UNITED KINGDOM / ROYAUME-UNI

Ms Sally LANGRISH - Present

Director General Legal

Foreign, Commonwealth & Development Office
King Charles Street

SW1A 2AH LONDON

Mrs Lucinda HEATH — Present

Assistant-Legal Adviser

Foreign, Commonwealth and Development Office
King Charles Street

SW1A 2AH LONDON



CAHDI (2024) 28

40

EUROPEAN UNION / UNION EUROPEENNE

EUROPEAN COMMISSION / COMMISSION

EUROPEENNE

Mr Bernhard HOFSTOETTER - Present
Member of the Legal Service

European Commission

BERL 2/200

200, Rue de la Loi

1 049 BRUSSELS

BELGIUM

Ms Marketa MONTFORT - Present
Member of the Legal Service
European Commission

BERL 2/200

200, Rue de la Loi

1 049 BRUSSELS

BELGIUM

Ms Chiara FUSARI - Online
Legal officer

European Commission
Directorate-General for Justice
40 Rue du Luxembourg

1 000 BRUSSELS

BELGIUM

EUROPEAN EXTERNAL ACTION SERVICE /

SERVICE EUROPEEN POUR L’ACTION

EXTERIEURE (EEAS)

Mr Stephan MARQUARDT - Present
Legal Adviser

Deputy Head of the Legal Department
European External Action Service
Rond Point Schuman 9A

1046 BRUSSELS

BELGIUM

COUNCIL OF THE EUROPEAN UNION /

CONSEIL DE L’'UNION EUROPEENNE

Mr Antonios ANTONIADIS - Present
Senior Legal Counsellor

Council of the European Union

Rue de la Loi, 175

1048 BRUSSELS



CAHDI (2024) 28

41

PARTICIPANTS AND OBSERVERS TO THE CAHDI /

PARTICIPANTS ET OBSERVATEURS AUPRES DU CAHDI

CANADA

MEXICO / MEXIQUE

Mr Louis-Martin AUMAIS - Present
Legal Advisor and Director General
Public international Law Bureau
Global Affairs Canada

125 Sussex Drive

C7-219 OTTAWA

Ontario K1A 0G2

Ms karina BOUTIN - Present
Legal Officer

Public International Law Bureau
Global Affairs Canada

125 Sussex Drive

C7-219 OTTAWA

Ontario K1A 0G2

HOLY SEE / SAINT-SIEGE

Ms Liliana OLIVA-BERNAL- Présent
Legal Adviser

Mexican Embassy to Austria
Permanent Mission of Mexico

to the International Organisations
Renngase 5/1

1010 WIEN - AUSTRIA

Mme Lydia ANTONIO DE LA GARZA - Online
Observateur Permanent adjoint

5 Boulevard du Président Edwards

67000 STRASBOURG

UNITED STATES OF AMERICA / ETATS-UNIS
D'AMERIQUE

Mgr Carlos Fernando DIAZ PANIAGUA - Online
Officer - Public International law questions

Section for Relations with States and International
Organizations - Secretariat of State of the Holy See
Apostolic Palace

00120 VATICAN CITY

JAPAN / JAPON

Mr Masaaki KANAI - Present
Director-General / Legal Adviser
International Legal Affairs Bureau
Ministry of Foreign Affairs

2-2-1 Kasumigaseki, Chiyoda-ku
100-8919 TOKYO

Mr Jun HASEBE - Present
Director

International Legal Affairs Division
Ministry of Foreign Affairs

2-2-1 Kasumigaseki, Chiyoda-ku
100-8919 TOKYO

Mr Yukito ONO - Present
Deputy Director

International Legal Affairs Division
Ministry of Foreign Affairs

2-2-1 Kasumigaseki, Chiyoda-ku
100-8919 TOKYO

Mr Daichi ITO - Online

Consul

Deputy to the Permanent Observer of Japan
to the Council of Europe

Consulate General of Japan in Strasbourg
"Bureaux Europe" - 20, place des Halles
67000 STRASBOURG

Mr Richard VISEK - Present
Principal Legal Adviser

U.S. Department of State
2201 C Street, NW

20 520 WASHINGTON DC

Ms Sabeena RAJPAL - Present
Assistant Legal Adviser

U.S. Department of State

2201 C Street, NW

20 520 WASHINGTON DC

AUSTRALIA / AUSTRALIE

Mr Greg FRENCH - Present
Ambassador

Australian Embassy to the Netherlands
Carnegielaan 4

2517 KH THE HAGUE

ISRAEL / ISRAEL

NEW ZEALAND / NOUVELLE ZELANDE

REPUBLIC OF KOREA /
REPUBLIQUE DE COREE

Ms Husun PARK — Present
Second Secretary,

International Legal Affairs Division
Ministry of Foreign Affairs,

60, Sajik-ro 8-gil, Jongno-gu,
03172 SEOUL

UNITED NATIONS / NATIONS UNIES




CAHDI (2024) 28

42

ORGANISATION FOR ECONOMIC CO-

OPERATION AND DEVELOPMENT (OECD) /
ORGANISATION DE COOPERATION ET DE
DEVELOPPEMENT ECONOMIQUES (OCDE)

ORGANISATION FOR SECURITY AND CO-
OPERATION IN EUROPE (OSCE) /
ORGANISATION POUR LA SECURITE ET LA
COOPERATION EN EUROPE (OSCE)

Mme Clémentine FAIVRE — Présente
Conseillére juridique

General Legal Affairs Division

2 rue André Pascal

75775 PARIS

EUROPEAN ORGANISATION FOR NUCLEAR
RESEARCH (CERN) / ORGANISATION
EUROPEENNE POUR LA RECHERCHE
NUCLEAIRE (CERN)

Ms Nastassja FERREIRA JARDIM - Present
Head of the Office of Legal Affairs

OSCE, Wallnerstrasse

1010 VIENNA, AUSTRIA

ASIAN AFRICAN LEGAL CONSULTATIVE
ORGANISATION / ORGANISATION JURIDIQUE
CONSULTATIVE POUR LES PAYS D’ASIE ET
D’AFRIQUE (AALCO)

Ms Sofia INTOUDI - Online

Head of the Institutional Law Section
Legal Service

CERN

Esplanade des Particules - Meyrin
CH 1211 GENEVA 23

THE HAGUE CONFERENCE ON PRIVATE
INTERNATIONAL LAW / LA CONFERENCE DE
LA HAYE DE DROIT INTERNATIONAL PRIVE

INTERPOL

Mr Kamalinne PINITPUVADOL - Online
Secretary-General

29-C, Rizal Marg, Diplomatic Enclave,
Chanakyapuri,

110021 NEW DELHI

INTERNATIONAL DEVELOPMENT LAW
ORGANIZATION (IDLO) / ORGANISATION
INTERNATIONALE DE DROIT DU
DEVELOPPEMENT (OIDD)

Ms Andrea STEWARD - Online
Senior Counsel and Coordinator
200 quai Charles de Gaulle
69006 LYON

Ms Valérie LOCOH-DONOU - Online
Paralegal

200 quai Charles de Gaulle

69006 LYON

NORTH ATLANTIC TREATY ORGANISATION
(NATO) / ORGANISATION DU TRAITE DE
L’ATLANTIQUE NORD (OTAN)

Ms Karen JOHNSON - present
General Counsel

Office of the General Counsel
IDLO

Viale Vaticano, 106

00165 ROME, ITALY

Ms Matilde BOBBIO - present
Assistant General Counsel
Office of the General Counsel
IDLO

Viale Vaticano, 106

00165 ROME, ITALY

PERMANENT COURT OF ARBITRATION (PCA)
/ COUR PERMANENTE D’ARBITRAGE (CPA)

Mr John SWORDS - Present

Legal Adviser

Director of the Office of Legal Affairs
Office of Legal Affairs Division
NATO HQ Boulevard Léopold IlI
1110 BRUXELLES, BELGIUM

INTERNATIONAL COMMITTEE OF THE RED
CROSS (ICRC) / COMITE INTERNATIONAL DE
LA CROIX-ROUGE (CICR)

Ms Lindsay CAMERON - Present
Head of Thematic Legal Advisers
19 Avenue de la Paix

1263 Geneva, Switzerland

Ms Julie TENENBAUM - present
Regional Legal Adviser

ICRC, 10Bis Passage d‘Enfer
75014 PARIS, FRANCE

Mr Marcin Piotr CZEPELAK - present
Secretary General

Peace Palace

Carnegieplein 2

2517 KJ THE HAGUE - THE NETHERLANDS

Ms Evgeniya GORIATCHEVA - present
Senior Legal Counsel and Head of PCA Vienna
Office

PCA Vienna Office

Hofburg Vienna

Heldenplatz

1010 VIENNA, AUSTRIA

Mr Stefan SCHAFERLING Online
Assistant Legal Counsel

PCA Vienna Office

Hofburg Vienna

Heldenplatz

1010 VIENNA, AUSTRIA



CAHDI (2024) 28 43

SPECIAL GUESTS /INVITES SPECIAUX

Mr Marcelo VAZQUEZ-BERMUDEZ Prof. Martins PAPARINSKIS Prof. Chiara GIORGETTI
Chair of the International Law Professor of Public International Law Professor of Law
Commission Member of the International Law Vice-Chair of Board
Commission of the Register of Damage for Ukraine
UCL Faculty of Laws, University of Richmond
University College London School of Law
SECRETARIAT GENERAL

DIRECTORATE OF LEGAL ADVICE AND PUBLIC INTERNATIONAL LAW
/ DIRECTION DU CONSEIL JURIDIQUE ET DU DROIT INTERNATIONAL PUBLIC

Mr Jorg POLAKIEWICZ
Director / Directeur

CAHDI SECRETARIAT / SECRETARIAT DU CAHDI

Ms Ana GOMEZ
Secretary to the CAHDI / Secrétaire du CAHDI IHead of the Public International Law Division and Treaty Office
Chef de la Division du droit international public et du Bureau des Traités

Ms Irene SUOMINEN Mr Leon WARREN
Co-Secretary to the CAHDI / Co-Secrétaire du Assistant Lawyer — Juriste assistant
CAHDI Public International Law Division
Legal Advisor — Conseillére juridique Division du droit international public
Public International Law Division
Division du droit international public Ms Isabelle KOENIG
Administrative Assistant / Assistante administrative
Ms Constanze SCHIMMEL-KHALFALLAH Public International Law Division
Legal Advisor — Conseillére juridique Division du droit international public

Public International Law Division
Division du droit international public

Mr Antoine KARLE

Junior Lawyer — Jeune juriste
Public International Law Division
Division du droit international public

INTERPRETERS / INTERPRETES

Ms Eva WOLF-CALMET
Ms Julie SOMMEREIINS



CAHDI (2024) 28 44

1.

APPENDIX Il - AGENDA
INTRODUCTION

1.1. Opening remarks

1.2. Adoption of the agenda

1.3. Adoption of the report of the 66th meeting

1.4. Information provided by the Secretariat of the Council of Europe and by the Chair of the
CAHDI

COMMITTEE OF MINISTERS’ DECISIONS WITH RELEVANCE FOR THE CAHDI INCLUDING

REQUESTS FOR CAHDI’'S OPINION

2.1. Invitation to the CAHDI to provide an indicative overview of possible avenues under
international law aimed at securing the payment by the Russian Federation of just
satisfaction awarded by the European Court of Human Rights

2.2. Opinions of the CAHDI on Recommendations of the Parliamentary Assembly of the
Council of Europe (PACE)

2.3. Examination of the request by the International Institute for the Unification of Private Law
(UNIDROIT) to be granted observer status to the CAHDI

2.4. Other Committee of Ministers’ decisions of relevance to the CAHDI’s activities

CAHDI DATABASES AND QUESTIONNAIRES

3.1. Settlement of disputes of a private character to which an international organisation is a
party

3.2. Immunity of state-owned cultural property on loan

3.3. Immunities of special missions

3.4. Service of process on a foreign State

3.5. Possibility for the Ministry of Foreign Affairs to raise public international law issues in
procedures pending before national tribunals and related to States’ or international
organisations’ immunities

3.6. Organisation and functions of the Office of the Legal Adviser of the Ministry of Foreign
Affairs

3.7. The implementation of United Nations sanctions

IMMUNITIES OF STATES AND OF INTERNATIONAL ORGANISATIONS, DIPLOMATIC AND

CONSULAR IMMUNITY

4.1. Exchanges of views on topical issues in relation to the subject matter of the item
4.2. State practice and relevant case-law

THE EUROPEAN CONVENTION ON HUMAN RIGHTS, CASES BEFORE THE EUROPEAN
COURT OF HUMAN RIGHTS AND OTHER HUMAN RIGHTS ISSUES INVOLVING PUBLIC
INTERNATIONAL LAW

5.1. Cases before the European Court of Human Rights involving issues of public international
law
5.2. National implementation measures of UN sanctions and respect for human rights

TREATY LAW AND SOFT LAW INSTRUMENTS

6.1. Exchanges of views on topical issues related to treaty law
6.2. Law and practice relating to reservations and interpretative declarations concerning
international treaties: European Observatory of Reservations to International Treaties

CURRENT ISSUES OF PUBLIC INTERNATIONAL LAW

7.1. Topical issues of public international law
7.2. Peaceful settlement of disputes
7.3. The work of the International Law Commission
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7.4. Consideration of current issues of international humanitarian law
7.5. Developments concerning the international Criminal Court (ICC) and other international
criminal tribunals

8. OTHER

8.1. Election of the Chair and the Vice-Chair

8.2. Place, date and agenda of the 68th meeting of the CAHDI: Strasbourg (France), 17-18
March 2025

8.3. Any other business

8.4. Adoption of the Abridged Report and closing of the 66th meeting
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APPENDIX Ill = SPEAKING POINTS OF MR JORG POLAKIEWICZ

Dear Helmut,
Dear colleagues and friends,

First of all, allow me to thank our hosts here, in this charming city of Vienna, a city which for
centuries has embodied a unique harmony between cultures, ideas, and influences.

As Stefan Zweig beautifully described in “The World of Yesterday,’ the richness of this city lies
in its ability to unite seemingly divergent elements and merge them into an incomparable
harmony. Vienna has always been a meeting place where the reconciliation of differences
creates a new intellectual and cultural harmony.

This is also our tradition at CAHDI, a tradition that exemplifies, in an exemplary manner, our
President Helmut Tichy.

As has been the practice, | will present to you the most important developments within the
Council of Europe (“CoE”) since the last meeting of the CAHDI.

Special Tribunal for the Crime of Aggression against Ukraine

On the topic of the special tribunal for the crime of aggression against Ukraine, | draw your
attention to the decision taken by the Committee of Ministers on 30 April 2024 authorising the
Secretary General to prepare any necessary documents to contribute to consultations within the
Core Group. The Core Group is an informal group of approximately 40 states, the European
Union (“EU”) and the Council of Europe called together by Ukraine in January 2023 to discuss
the legal and technical feasibility and features of establishing a Special Tribunal for the crime of
aggression against Ukraine.

This mandate included the preparation of a possible draft agreement between the Council of
Europe and the Government of Ukraine on the establishment of such a special tribunal, including
its statute, and on a possible draft enlarged partial agreement governing its modalities of
support.

The Committee of Ministers further requested the Secretary General to report regularly to the
Deputies and agreed to consider any possible next steps in this process, as and when
appropriate, taking account of any proposals that may be made by the Secretary General.

The Core Group held its 11" meeting this Tuesday, equally here in Vienna. The Group is making
considerable progress, despite the difficult issues before it. The negotiations are ongoing and
remain confidential. | therefore cannot go into details.

Informal Conference of Ministers of Justice on “Towards Accountability for
International Crimes Committed in Ukraine”

On 5 September 2024, the Ministers of Justice of the Member States of the Council of Europe
convened in Vilnius, Lithuania, under the auspices of the Lithuanian Presidency of the
Committee of Ministers of the Council of Europe for an informal conference addressing critical
justice and accountability issues related to Russia’s aggression against Ukraine.

This informal conference resulted in the adoption of the Vilnius Declaration, supported by 42
member and observer states of the Council of Europe. The declaration was agreed in the
presence of the Vice-President of the European Commission.

Opening for signature of the Council of Europe Framework Convention on artificial
intelligence and human rights, democracy, and the rule of law

The informal conference of Ministers of Justice in Vilnius on 5 September 2024 also marked the
opening for signature of the Council of Europe Framework Convention on artificial intelligence
and human rights, democracy, and the rule of law (CETS No. 225). The Framework Convention
had been adopted by the Committee of Ministers on 17 May 2024, after being negotiated by the
46 Council of Europe member states, the EU and 11 non-member states (Argentina, Australia,
Canada, Costa Rica, the Holy See, Israel, Japan, Mexico, Peru, the United States of America
and Uruguay). Representatives of the private sector, civil society and academia actively
contributed to the process as observers.



https://search.coe.int/cm?i=0900001680af831c
https://rm.coe.int/final-vilnius-declaration-en-eu-note/1680b17523
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=225
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VI.

On 5 September last, the Framework Convention was signed by Andorra, Georgia, Iceland,
Israel, Norway, the Republic of Moldova, San Marino, the United Kingdom, the United States of
America and the EU. The treaty will enter into force on the first day of the month following the
expiration of a period of three months after the date on which five signatories, including at least
three Council of Europe member states, have ratified it.

Register of Damage for Ukraine and the Claims Commission

Since its opening for submission of claims on 2 April 2024, significant developments have taken
place in relation to the Register of Damage (“RD4U”). First some notable achievements of a
technical nature have been made such as: the launch of several new categories of claims® and
the adoption of rules and claims forms for them ; the launch of an awareness campaign aimed
at involving representatives of Ukrainian cities and regions in promoting RD4U's mandate and
the process of submitting claims to the Register ; or the decision by the European Council to
change the EU's status in the Register from Associate Member to fully-fledged Participant. The
next meeting of the Conference of Participants is due to take place next month in Strasbourg.
New developments also occurred regarding the establishment of a Claims Commission for
Ukraine (“CCU”). Indeed, a first preparatory meeting was organised in The Hague on 9-10 July
2024 by the RD4U. A second meeting was held last week, equally in The Hague. DLAPIL
accompanies this work which is being implemented by the Secretariat of the Register of
Damage. The purpose of the two meetings was to exchange views on further implementation of
the United Nations General Assembly Resolution A/RES/ES-11/5 “Furtherance of remedy and
reparation for aggression against Ukraine” of 14 November 2022. Participants discussed
various modalities of establishment of the claims commission for Ukraine, including on the
possible forms of the international instrument required, models of organisation and governance
of the commission and the requirements for its independence and impatrtiality.

During the second meeting, several concrete preparatory documents presenting different
possible institutional and technical options for the establishment of a CCU were discussed,
including on a potential role of the Council of Europe in the setting up of the mechanism. A third
preparatory meeting will take place in mid-November 2024.

The change of the SG

| would like to draw your attention on a major institutional development. On 25 June 2024, the
Parliamentary Assembly of the Council of Europe (PACE) elected Mr Alain Berset (Switzerland)
as Secretary General of the CoE for a five-year term which actually began yesterday. Mr. Alain
Berset was a member of the Swiss Government from 2012 to 2023. During this time, he held, in
particular, the office of President of the Confederation twice, in 2018 and 2023.

Yesterday, the Secretary General spoke about a range of specific challenges and priorities, and
singled out one in particular, saying: "First among these is of course our need to support our
member state, Ukraine. Ukraine is fighting for its democratic future in the face of the Russian
Federation’s war of aggression. Supporting that country will remain our number one priority."

European Court of Human Rights (‘ECtHR’): Georgia v. Russia (IV), Ukraine v. Russia
(re Crimea) and EU accession to the European Convention on Human Rights (‘ECHR,
the Convention’)

| will now report on two major ECtHR’s judgments in two inter-State cases where the respondent
State is the Russian Federation.

The first of these judgments is the Court’'s chamber judgment (on the merits) in the case of
Georgia v. Russia (IV). It concerned the armed conflict between Georgia and Russia in August
2008 that led to a process, which started in 2009 and is known as “borderisation”, blocking
people from crossing the administrative boundary lines freely between Georgian-controlled

15 The adopted claim forms and rules will apply to the submission of claims related to the death and disappearance of
immediate family members, involuntary internal displacement, the destruction of Ukraine’s infrastructure, and a
number of additional categories related to the damage and destruction of property. In addition to claims from
individuals, some of these categories will be open to the submission of claims from legal persons and the State of
Ukraine, including its regional and local authorities. Furthermore, at its fourth meeting in The Hague on 2-6 September
2024, and in addition to the thirteen claim forms already adopted and in the process of being launched, the Board
focused at this meeting on the claim forms and rules for sixteen further categories of claims.


https://rd4u.coe.int/en/-/first-preparatory-meeting-on-an-international-instrument-to-establish-a-claims-commission-for-ukraine
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/RES/ES-11/5&Lang=E
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/RES/ES-11/5&Lang=E
https://hudoc.echr.coe.int/fre#{%22display%22:[%220%22],%22languageisocode%22:[%22ENG%22],%22appno%22:[%2239611/18%22,%2238263/08%22,%2213255/07%22,%2261186/09%22],%22itemid%22:[%22001-232000%22]}
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VII.

territory and the Russian-backed breakaway Georgian regions of Abkhazia and South Ossetia.
The Court found that it had sufficient evidence, in particular lists of victims, testimonies, media
reports and international material, to conclude beyond reasonable doubt that the incidents
alleged were not isolated and were sufficiently numerous and interconnected to amount to a
pattern or system of violations. Moreover, the apparent lack of an effective investigation into the
incidents and the general application of the measures to all people concerned proved that such
practices had been officially tolerated by the Russian authorities.

The second relates to the Grand Chamber judgment (on the merits) in the case of Ukraine v.
Russia (re Crimea). It concerned Ukraine’s allegations of a pattern (“administrative practice”)
of violations of the ECHR by the Russian Federation in Crimea beginning in February 2014. It
also concerned allegations of a pattern of persecution of Ukrainians for their political stance
and/or pro-Ukrainian activity (“Ukrainian political prisoners”) which had occurred predominantly
in Crimea but also in other parts of Ukraine or in the Russian Federation since early 2014. The
Court held, unanimously, under Article 46 (binding force and implementation of judgments), that
Russia had to take measures as soon as possible for the safe return of the relevant prisoners
transferred from Crimea to penal facilities located on the territory of the Russian Federation. The
Court considered that it had sufficient evidence — in particular intergovernmental and
nongovernmental organisation reports, corroborated by witness testimony and other material —
to conclude beyond reasonable doubt that the incidents had been sufficiently numerous and
interconnected to amount to a pattern or system of violations. Moreover, the apparent lack of an
effective investigation into the incidents and/or the general application of the measures to all
people concerned, among other things, proved that such practices had been officially tolerated
by the Russian authorities.

The Court considered, in both cases, that the question of the application of Article 41 of the
Convention was not ready and that, therefore, judgments on just satisfaction issues would be
rendered at a later stage.

Regarding the EU’s accession to the ECHR, | would like to draw your attention to two recent
judgments of the Court of Justice of the European Union (‘ECJ’), Joined Cases C-29/22 P - KS
and KD v Conseil e. a. and Case C-351/22 - Neves 77 Solutions SRL of 10 September 2024.
The ECJ clarified the scope of the jurisdiction of the Courts of the EU in relation to acts or
omissions falling within the scope of the Common foreign and security policy (‘(CFSP’). The ECJ
explained that EU courts in fact have jurisdiction to assess the legality of acts or omissions
coming under the CFSP which are not directly related to political or strategic choices or to
interpret them. In the case of Eulex Kosovo, this applied to the choice of personnel or the
establishment of review measures or remedies, which only constituted acts of day-to-day and
administrative management of the mission’s mandate.

While we are still analysing these judgments, we sincerely hope that they will pave the way to
finalise the negotiations on EU accession to the ECHR.

Closing remarks

Thank you again for your participation and | look forward to hearing some insightful discussions
during the meeting. The Secretariat rests at your disposal for all questions you may have.
Thank you very much for your attention.


https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22re%20crimea%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-235139%22]}
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22re%20crimea%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-235139%22]}
https://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=C-29/22%20P
https://curia.europa.eu/juris/liste.jsf?language=en&td=ALL&num=C-29/22%20P
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62022CJ0351
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Appendix: Accessions to Council of Europe conventions by non-member States®

o Since the last CAHDI meeting, 5 non-member states have asked to be invited to become
party to a Council of Europe treaty:

o Kenya, Kiribati, Malawi and Papua New Guinea — Convention on Cybercrime (ETS No.
185);

o Tanzania — Convention on Mutual Administrative Assistance in Tax Matters as amended
by the 2010 Protocol (ETS No. 127).

o In addition, 5 signatures were affixed by non-member states:

o Chad — Council of Europe Convention on counterfeiting of medical products and similar
crimes involving threats to public health (CETS No. 211);

o European Union, Israel, and the United States of America — Council of Europe
Framework Convention on Atrtificial Intelligence and Human Rights, Democracy and the
Rule of Law (CETS No. 225);

o Sierra Leone — Second Additional Protocol to the Convention on Cybercrime on enhanced
co-operation and disclosure of electronic evidence (CETS No. 224).

o Lastly, there were 8 accessions by non-member states:

o Benin, Coéte d’lvoire, Fiji, Grenada, Kiribati, and Sierra Leone — Convention on
Cybercrime (ETS No. 185);

o Benin — Additional Protocol to the Convention on cybercrime, concerning the criminalisation
of acts of a racist and xenophobic nature committed through computer systems (ETS No.
189);

o Kyrgyzstan — Convention on the Transfer of Sentenced Persons (ETS No. 112).

16 171 of the total number of 225 conventions are open to hon-member States.


https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=185
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=185
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=127
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=211
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=225
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=224
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=185
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=189
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=189
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=112
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APPENDIX IV — SPEAKING POINTS OF Ms KERLI VESKI

Dear friends,

I think we have all, at some point, come in touch with the Council of Europe Guidelines on eradicating
impunity for serious human rights violations, adopted by the Committee of Ministers in 2011 on the
basis of a draft prepared by the Council of Europe Steering Committee for Human Rights (CDDH). |
have at least found this non-binding legal instrument to be a useful reference tool at times and also
our Committee has referred to them e.g. in our latest opinion on a PACE recommendation adopted
last April on “A democratic future for Belarus”. The guidelines incorporate general standards for the
prevention of impunity and specific standards concerning, among others, the State’s duty to
investigate serious human rights violations and bring perpetrators to justice, as well as safeguards
to protect persons deprived of their liberty in these circumstances.

Since 2011, however, the world has changed. International law has evolved and the international
context, marked, in particular, by Russia’s war of aggression against Ukraine, has brought up the
potential need to revisit the Guidelines more than a decade after their adoption. To do exactly this,
to conduct preparatory work on a study on the need for and feasibility of (an) additional non-binding
instrument(s) to complement the 2011 Committee of Ministers’ Guidelines, the CDDH recently
established a Drafting Group on Eradication of Impunity for Serious Human Rights Violations
(CDDH-ELI). Given the contextual closeness of the Drafting Group’s work to questions of public
international law, the Secretariat of the CDDH-ELI approached the CAHDI Secretariat with a wish to
have a CAHDI representative present his or her views on the need to update the 2011 Guidelines
and, if so, to which direction such amendments and additions could go. As you were informed at the
last CAHDI meeting in April, Helmut was kind enough to let me do this presentation which took place
on May 15 at the first meeting of the CDDH-ELI. The other speakers in my panel included
representatives of the European Court of Human Rights, the OSCE as well as Amnesty International.

My presentation had a particular focus on the international law aspects of the Group’s challenge,
namely the issues of 1 — whether the revised guidelines should broaden their scope from their 2011
form to explicitly include international crimes and 2 — the state of immunities under international law.

My answer to the first issue was unequivocally yes. This was for a number of reasons. First, it is
simply because of the gravity of these crimes that a powerful prosecuting mechanism for these
serious violations of human rights is necessitated. Without reference to these international crimes
the scope of the revised guidelines is in danger of relegating itself to the margins of international law,
which is contrary to its purpose. Second, | gave reference to an emerging trend in public international
law of dealing with these issues of systemic and widespread human rights violations. To address
these issues and reach the shared goal of justice and accountability, there must be robust
connections between the measures of criminal justice, reparation, truth-seeking and measures
against recurrence. Together, these measures are infinitely more powerful and effective than if
treated individually. Thirdly, | suggested that considering these violations in separate fora would
constitute an artificial separation and, through the lens of the Orentlicher principles, | highlighted that
there is a duty of states to ensure “that those responsible for serious crimes under international law
are prosecuted, tried and duly punished.” An aim which can most effectively be achieved through a
holistic approach towards these issues.

The second tranche of my presentation concerned the current state of immunities in international
law, and how these can be addressed in the challenge of ending impunity. Regarding immunities,
the state of international law is under constant evolution, as evidenced by the case law of the
International Criminal Court, the Special Court for Sierra Leone, and the work of the International
Law Commission. The debate on immunities before international tribunals remains open-ended. |
gave reference to the ILC’s draft articles on immunities, and their essentially foetal constitution:
despite hard work and development by the ILC there is no consensus between states on the
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exceptions to immunity and the codification of exceptions to immunity — as attempted by Draft Article
7 — feels tragically far out of reach.

To caveat this observation, however, | did provide some suggestion as to how it can be addressed.
Indeed, the question of immunities does not necessarily need be an imminent concern for the
revision of the guidelines. This is because international courts and tribunals can and do deal with
these specific issues on an ad hoc basis: meaning that the question of immunities can be addressed
from a strictly domestic angle, notwithstanding future cooperation and encouragement of
cooperation when it comes to the execution of investigations and prosecutions of international
crimes.

The CCDH has a deadline of December 2025 to adopt the study on the need for and feasibility of
(an) additional non-binding instrument(s) to complement the 2011 Committee of Ministers’ Guideline.
It was my impression that the current state of discussions remains rather broad and procedural.
There were a number of ideas pitched by state participants on which issues needed addressing
including those of victimhood, immunities, issues of universal criminal and civil jurisdiction, and
clarification of definitions.

A point | would like to draw attention to in this respect, is the potential for future cooperation with the
CAHDI. Indeed, the CCDH-ELI showed significant interest in future positive collaboration with the
CAHDI, with the purpose of the CAHDI providing advice on issues of public international law. From
my point of view and based on my first positive experience of collaboration, | think we should look
forward to this cooperation, and hope to send representatives to the further meetings of the CCDH-
ELI to help drive this important and critical development of the 2011 Guidelines forwards, hopefully
into a strong conceptualisation of guidelines on the eradication of impunity for serious violations of
human rights.

Thank you.
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APPENDIX V — PRESENTATIONS OF SPECIALS GUESTS

e Ms Chiara GIORGETTI, University of Richmond

Register of Damage Caused by the Aggression of the Russian Federation Against Ukraine and a
future Claims Commission

The presentation of Ms Chiara GIORGETTI is available under this link.

e Mr Marcelo Vazquez-Bermudez, Chair of the ILC
ILC Report on the work of the seventy-fifth session (2024)

e Mr Martins Paparinskis, member of the ILC
Compensation for the damage caused by internationally wrongful acts
The presentation of Mr Martins Paparinskis is available under this link.


https://rm.coe.int/cahdi-speech-sept-2024-chiara-giorgetti/1680b1f73b
https://rm.coe.int/mpaparinskis-compensation-cahdi-19-september-/1680b26648
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APPENDIX VI — PRESENTATION OF THE PERMANENT COURT OF ARBITRATION

e H.E. Dr. hab. Marcin Czepelak, PCA Secretary-General

Statement of the Permanent Court of Arbitration to the Council of Europe Committee of Legal
Advisers on Public International Law (CAHDI) at its Sixty-Seventh Meeting

The statement is available under this link.

Article by PCA Secretary-General: The Contribution of the PCA to the Development of International
Law: Claims Commissions, Mixed Arbitrations and Conciliation

The article is available under this link.


https://rm.coe.int/pca-statement-at-the-cahdi-67th-meeting/1680b1de00
https://rm.coe.int/czepelak-adams-the-contribution-of-the-pca-to-the-development-of-inter/1680b1ddff

