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Minutes

of the hearing on the Draft Additional Protocol to the Convention on Human
Rights and Biomedicine concerning the protection of human rights and
dignity of persons with regard to involuntary placement and involuntary
treatment within mental healthcare services, held in Strasbourg on Tuesday
8 April 2025

Ms Saskia Kluit, Chairperson of the Committee, opened the meeting and said that the Committee had been asked
to give an opinion (Rapporteur: Ms Carmen Leyte, Spain, EPP/CD) on the “Draft Additional Protocol to the
Convention on Human Rights and Biomedicine concerning the protection of human rights and dignity of persons
with regard to involuntary placement and involuntary treatment within mental healthcare services” (hereafter: “draft
Additional Protocol”), as requested by the Committee of Ministers. Stressing the sensitivity of the issue, she
welcomed the organisation of a hearing in order to arrive at a more informed position. She welcomed and introduced
the two speakers.

Ms Damaris Carnal, Vice-Chair of the Council of Europe Steering Committee for Human Rights in the fields
of Biomedecine and Health (CDBIO)

Ms Carnal expressed gratitude for the interest in the CDBIO work and provided an overview of its efforts to promote
autonomy and protect human rights in mental healthcare, including the draft Additional Protocol. She stressed that
this draft Additional Protocol, a legal instrument, is one component of a comprehensive approach, alongside three
key complementary documents: a draft Recommendation on the respect of autonomy in mental healthcare, a
compendium of good practices to promote voluntary measures, and a report on the case law of the European Court
of Human Rights on involuntary measures. These documents should be seen as a “package”. The draft Additional
Protocol and the draft Recommendation complement and reinforce each other.

The history and the rationale behind the draft Protocol stemmed from the recognition of the vulnerability of individuals
with mental health issues, with a focus on the protection of their rights. Two main observations - 1) existing gaps in
the legal frameworks of some member States regarding involuntary placement and treatment and 2) a significant
number of cases brought before the European Court of Human Rights - led to the decision to create a legally binding
instrument. The draft Protocol aimed to ensure that involuntary measures were always a last resort and used only
when strictly necessary to prevent serious harm to the patient or others, and should always be carried out in an
appropriate environment and for a therapeutic purpose, with effective safeguards in place such as procedures for
appeals, represention and oversight. From the start, the CDBIO sought to involve stakeholders, including NGOs,
patient representatives, and healthcare professionals, through hearings and public consultations. UN and Council
of Europe bodies, such as in particular the Steering Committee for Human Rights (CDDH) and the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), were consulted
at various stages and expressed their support for the ongoing work.

The draft Additional Protocol, considered in isolation, faced criticism in 2022 for its focus on coercion-related aspects
and for not paying sufficient attention to the promotion of autonomy, prompting the Committee of Ministers to adopt
a more comprehensive approach that emphasised the promotion of autonomy of persons with mental health issues.
The accompanying Recommendation provides guidance on reducing coercion and ensuring the respect for
autonomy, through education, training, and public awareness. However, as the reality demonstrated with involuntary
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measures still used in member States, there was a real need for a legally binding instrument to protect the human
rights and dignity of persons placed in institutions.

In conclusion, Ms Carnal stressed that the draft Additional Protocol was a pragmatic response to a factual reality,
establishing clear legally binding standards to prevent abuses and violations of human rights of a very vulnerable
category of persons, pending the achievement of the goal of autonomy in mental healthcare.

Ms Laverne Jacobs, member of the Committee on the Rights of Persons with Disabilities (online)

Ms Jacobs emphasised that the Committee on the Rights of Persons with Disabilities had repeatedly urged Council
of Europe member States, which were also parties to the Convention on the Rights of Persons with Disabilities
(CRPD) to withdraw the draft Additional Protocol to the Oviedo Convention. Reference was made to the open letters
of 2018, 2021, and January 2025, as well as the concluding observations adopted by the Committee in its dialogues
with Council of Europe member States. The key message was the need to avoid fragmentation of international law.
The draft Additional Protocol blatantly contradicted the legal obligations of member States under the CRPD,
potentially setting a dangerous precedent by introducing weaker standards that circumvented key international
treaties and undermined the rights of persons with disabilities.

Ms Jacobs recalled that the CRPD is a binding instrument that ensures that persons with disabilities enjoy human
rights and fundamental freedoms on an equal basis with others. Fundamental to this was the rejection of impairment
as the basis for any limitations on rights. However, the draft Additional Protocol was seen as conflicting with several
provisions of the CRPD, such as articles on equality and non-discrimination, liberty, prohibition of torture, physical
and mental integrity, the right to live independently and be included in the community, and the right to health. The
draft Additional Protocol was specifically criticised for violating the rights of persons with disabilities by allowing
involuntary placement and treatment, which contradicts the principles of autonomy, liberty, and dignity under the
CRPD.

Ms Jacobs pointed out that provisions of the CPRD, such as article 12 (on legal capacity) and article 14 (on liberty),
explicitly protect persons with disabilities from being deprived of their rights on the basis of their impairment.
Involuntary treatment practices often subject individuals with psychosocial or intellectual disabilities to discriminatory
treatment, violating their rights to legal capacity, liberty, and dignity. She further highlighted that such practices could
lead to cruel and inhuman treatment, in violation of the CRPD’s prohibition of torture, and that there is evidence that
such practices cause trauma and long-lasting consequences. She noted that the Parliamentary Assembly, the
former Commissioner for Human Rights and European civil society had expressed their opposition to this instrument.
In conclusion, she urged the Assembly to avoid undermining international law and called for the implementation of
regional measures that respect the rights of persons with disabilities in accordance with the provisions of the CRPD,
and to express its opposition to the draft Additional Protocol.

Discussion

Mr Farrugia asked who is responsible in the case of a severe disability that prevented the person from making a
decision.

As a doctor, Ms Leyte emphasised that she agreed with both speakers and that it was necessary to protect the
rights of all patients. She considered that the protocol respected this requirement. When confronted with a person
in crisis of schizophrenia, unable to face reality, she saw no alternative to hospitalisation, as a last resort and only
for the time necessary.

Ms Carnal replied that the draft Additional Protocol was designed to deal with pragmatic issues because it was
happening in people’s real lives. The text of the draft Protocol stated that involuntary placement was the last resort
and carried out within a legal framework.

Ms Kluit emphasised the usefulness of the above-mentioned set of documents for the doctors. She then closed the
hearing.
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