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The research leading to this article has received funding from the Czech Science Foundation under
grant agreement No. 16-09415S, panel P408.



Domestic level matters

Kosar & Petrov, Beyond Compliance



Significance of the domestic level in ECHR System

e ECtHR as one of many actors within the multi-level ECHR system
e Legal grounding of the ECtHR’s impact on national legal systems:
A. Obligation to execute the Strasbourg Court’s judgments

(1) just satisfaction
(2) individual measures

(3) general measures

B. Res interpretata effect
- implications for the states which were not parties to the proceedings

=> Two roles of domestic authorities — “diffusers” and “filters”



“Diffusing” phase

ECtHR I
|

res interpretata judgment ‘ res interpretata
effect effect
/ execution of | ajudgment \
domestic authorities domestic authorities domestic authorities
addressees of rights addressees of rights addressees of rights
STATE B STATE A STATE C

(respondent state)



“Filtering” phase
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Problematizing the “ideal” model

e Reality — more open-ended story & instances of partial compliance and

non-compliance
* Principled non-execution vs. dilatory non-execution (de Londras & Dzehtsiarou)

e Domestic level is not monolithic:
e plurality of domestic actors
e divergent interests and attitudes
o different capacity (resources & expertise) and willingness to act

e complex mutual relations

* |ndividual actors and their potential contribution to implementation
processes



Judicial Compliance

— Unpacking the Judiciary

Kosar & Petrov, Beyond Compliance



Plurality of Domestic Actors

e State is not a monolithic bloc
* “no single domestic actor, not even the strongest executive, can

satisty all of the tribunals’ mandates, legally or logistically”
(Hillebrecht)

e We have to “unpack” it
e Executive, legislature, judiciary, civil society & NGOs, pressure
groups, Government Agent etc.
e We can go further
 Judiciary => constitutional courts, supreme court, lower courts



Unpacking the Domestic Judiciary

e Even the judiciary is not a monolithic bloc (it is not “it”, but “they”)

e Key Judicial Actors
* Constitutional court (if it exists)
* Top ordinary court(s)
* Lower courts (ECtHR acceptance can be lower or higher than at top courts)
e Judicial associations
e Sometimes even individual actors within the judiciary matter
e court presidents
e individual judges (e.g. influential Justices of ConCourts/SCs)
e |aw clerks

e These actors interact (war of courts = ConCourt vs. general courts, Supreme
Court vs. lower courts)



Judicial Compliance

— Treatment of ECtHR Case Law

Kosar & Petrov, Beyond Compliance



Impact of rulings of the ECtHR on
domestic (apex) courts

Macro level Meso level Micro level
 Automated quantitative analysis of e (Qualitative codebook analysis of * In-depth qualitative analysis of
references to ECtHR case law by references to ECtHR case law by the usage of ECtHR case law in
domestic (apex) courts domestic courts eading domestic cases (e.g. ne
e Studies to what extent ECtHR s e RQ: How domestic courts use ECtHR 0is in idem, free assembly)

“living” domestically rulings in their argumentation? e RQ: Do ECtHR rulings matter in

e RQ: Which ECtHR cases are referred * Substantive vs. supporting influence eading domestic cases?
to? How? How often? e Following/distinguishing/rejecting  [Includes normative assessment of
* Invalidation/direct application/ the citations (obsolete citation,

conforming interpretation etc. “fig leave” citation etc.)

e zeroes In on strategic citations
(gate-keeping, passive-aggressive
approach etc.)
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Meso-level analysis
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Refusing
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ECHR50
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Broader Implications

Kosar & Petrov, Beyond Compliance



Where is the field heading?

e \We need to go beyond (judicial) compliance
e Embeddedness of ECHR50
e |s ECHR50 a lived instrument and taken seriously? (not only as an
“ornament” or “collateral argument”)
e From compliance to influence of ECtHR case law on domestic (apex)
courts’ case law



Good practice

e How to induce/nudge (judicial) compliance
1. Overcoming limited capability
e ECHR commentaries written by local authors (“translators”)
 Tailored domestic training by local interlocutors
e Specialized analytical departments at apex courts
e “College of experts dealing with implementation of ECtHR’s judgments” convened
by GA (ministries & apex courts represented) => coordination
e ECtHR: thematic fact sheets (updated, translated) & superior courts network
2. Overcoming principled resistance (beyond Article 46(4) ECHR)
e reframe the issue domestically, improve the reasoning by ECtHR, clarify
implementation steps, international pressure
e exploit the “windows of opportunity” (x lapse of time) — elections, external shocks

e Government Agent = intermediary between courts & politicians, expertise&coordination
 Under-researched topic (Ministry of Justice, Ministry of FA, Office of the President)
e Length of his/her term, degree of autonomy, budget, prestige etc.



David Kosar Jan Petrov
david.kosar@law.muni.cz jan.petrov@law.muni.cz
Masaryk University Masaryk University

Thank you very much

for your attention!

The research leading to this article has received funding from the Czech Science Foundation under
grant agreement No. 16-09415S, panel P408.
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HR EXCELLENCE IN RESEARCH

Potential and limits of constitutional constraints
In securing compliance with the judgments of the ECtHR

Evidence from a recent comparative research: Research Handbook on Compliance in International Human Rights Law,
edited by R. Grote, M. Morales Antoniazzi, and D. Paris, Edward Elgar Publishing, forthcoming 2021

Davide Paris, University of Foggia (IT), davide.paris@unifg.it

Open Dialogue on the execution of judgments
of the European Court of Human Rights seen
through the lens of compliance research
Strasbourg, 30 November 2020



Potential and limits

{1t ) .‘UN]I:-‘YERSITA h.r of constitutiona[l)congtrgin'gs
E avide Paris
DI FOGGIA e Strasbourg, 30 November 2020

Context

“a number of persistent difficulties in

Yy the execution of certain judgments by

respondent States”
13" Annual Report of the CM

“The ECHR is the most effective

human rights regime in the world”
Keller & Stone Sweet 2008

e Payment of ,just satisfaction“ vs adoption of individual and general measures

e Minimalist compliance

e Selective compliance: the same State, in the same time span, promptly and fully complies
with some judgments, whereas other judgments are stuck in partial/no compliance

problems of capacity of domestic actors,
problems of resources, insufficient political will or even

clear disagreement with a Strasbourg ruling
13" Annual Report of the CM

To what extent can constitutional arrangements at the national level help compliance with
the ECtHR judgments, especially when compliance is politically difficult?



Potential and limits

% UNIVERSITA htr of constitutional constraints

Davide Paris
DI FOGGIA HR EXCELLENCE IN RESEARCH StraSbourg, 30 November 2020

Parliaments

“Many parliaments still have not established special structures to examine the compatibility of
draft legislation with the Convention and to systematically monitor the implementation of the
Court’s judgments concerning their countries, neither have they organised regular parliamentary

debates on this subject”
(Parliamentary Assembly, Committee on Legal Affairs and Human Rights,
Report on The Implementation of Judgments of the ECtHR, 15 July 2020, § 72)

PARLIAMENTS COURTS

“The quality of parliamentary engagement as a factor influencing the determination of the margin
of appreciation by the ECtHR” (Donald 2015)
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e
Judicial Compliance

Pros cons

Potential and limits

of constitutional constraints
Davide Paris

Strasbourg, 30 November 2020

* ECtHR, M. v. Germany, 17 December 2009
BVerfG, 2 BvR 2365/09, 4 May 2011

«the Court considers [..] that by its judgment, the Federal
Constitutional Court implemented this Court’s findings [...] in the
domestic legal order. It thereby fully assumed that responsibility.
[..] In the light of the foregoing, the Court does not consider it
necessary to indicate any specific or general measures to the
respondent State which are called for in the execution of this
judgment» (ECtHR, Kronfeldner v. Germany, 19 January 2012, n.
21906/09, § 102-103)

* ECtHR, Torreggiani v. Italy, 8 January 2013
Corte costituzionale, sent. 279/2013

«overcrowding cannot be countered with the remedy indicated by
the referring courts because [...] it would achieve this result in a
random manner, giving rise to differences in treatment between
prisoners.»
«a range of possible legislative arrangements»

(Corte costituzionale, judgment 279/2013)



Potential and limits
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Davide Paris
DI FOGGIA HR EXCELLENCE IN RESEARCH StraSbourg, 30 November 2020

Courts resisting courts

Judicial dialogue... ...or judicial justification
for non-compliance?

Exceptional Commonplace

. Res udicata

« Safety net rather than standard way of compliance
» Judicial independence matters




\ Potential and limits
o) UNIVERSITA I\r of constitutional constraints
% DI FOGGIA Davide Paris

Strasbourg, 30 November 2020

NGOs

* Rule 9(2) of the Rules of the CM but also pressure and dialogue at the national level

» Some positive examples of NGOs’ participation include NGO human rights forum, involvement
in defining the State’s response, consultation in the legislative process

* No need for a specific legal framework for NGOs participation
» Transparency and receptiveness of domestic authorities to external actors




Potential and limits

h@f of constitutional constraints
Davide Paris
HR EXCELLENCE IN RESEARCH Strasbourg' 30 November 2020

Conclusions

* Focus on the constitutional arrangements to secure compliance
* Improving parliamentary structures and processes

o Courts as a safety net

» Receptiveness to the contribution of civil society

Thank you for your attention!



Political Science Research on Compliance with
ECtHR Judgments

@yvind Stiansen
oyvind.stiansen®@jus.uio.no

Open Dialogue on The execution of judgments of the European
Court of Human Rights seen through the lens of compliance
research (Strasbourg, 30 November 2020)
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Outline

Compliance Research in Political Science

Main Findings from Compliance Research

Using Compliance Research to Improve the Execution of Judgments



Compliance Research in Political Science

» Implementation problem: The ECtHR relies on the respondent
states to give effect to its judgments.

» Under what conditions are judgments promptly executed and
under what conditions are they not?

» Explanations centre on what factors make political actors in
respondent states more or less willing/able to comply.

» Tracking time between (lead case) judgment and a final
resolution using statistical methods.



Main Findings from Compliance Research
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Main Findings from Compliance Research

» Compliance depends on
domestic politics

» Country-level differences
help identify general
dynamics:

1. Capacity to identify and
implement appropriate
remedies

2. Government
accountability

3. Perceived
benefits/legitimacy of
international human
rights institutions

Lowest level of .
bureaucratic capacity
Highest level of
bureaucratic capacity
2 3 4 5 6

Predicted number of years between
lead judgment and Final Resolution
Predictions based on a Cox model controlling for
needed remedies, type and number of human rights violations,
strength of and history.




Main Findings from Compliance Research
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Main Findings from Compliance Research
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Main Findings from Compliance Research
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Main Findings from Compliance Research

» Compliance depends on
domestic politics

» Country-level differences
help identify general
dynamics:

1. Capacity to identify and
implement appropriate
remedies

2. Government
accountability

3. Perceived
benefits/legitimacy of
international human
rights institutions

“Old' democracies

“New' democracies

2 3 4 5 6
Predicted number of years between
lead judgment and Final Resolution
Predictions based on a Cox model controlling for
needed remedies, type and number of human rights violations,
bureaucratic capacity, and strength of accountability institutions.



» Case-level factors can

influence how domestic
politics unfold
1. Clarity concerning needed
measures
2. Societal awareness of
compliance performance

(no systematic research in
the ECtHR context)

Main Findings from Compliance Research
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Judicial power is ofien limited by courts’ reliance on other actors to implement their rulings
(Carrubba and Gabel 2015; Camrubba, Gabel and Hankla 2008; Hall 2014; Johns 2015;
Kapiszewski and Taylor 2013; Rosenberg 2008; Vanberg 2001; Vanberg 2005). To promote com-
pliance, courts therefore employ strategies designed to legitimize their judgments (Hume 2006;
Larsson et al. 2017 Lupu and Vocten 2012), mise public awareness (Krchbiel 20
2006) and enable pro-compliance consituencies to monitor implementation (Gaui, Staton
and Cullell 2015; Staton and Romero forthcoming). However, few scholars have evaluated
whether such strategies are effective (Keck and Strother 2016, 3 but see Gauri, Staton and
Cullell 2015; Staton and Romero 2019). Thus we know that courts act strategically to promote
compliance, but we do not yet knonw the conditions under which such strategies may succeed.
Tinvestigate judges’ ability to promote compliance in the context of the European Court of
Human Rights (EC(HR). Despite being considered ‘the most effective human rights regime in
the world (Stone Sweet and Keller 2008), the ECtHR faces significant compliance problems
(Blliech 203s; Hileuocht 20145 Whilo the BGHR ooy leses the ertiiarion

of remedies c Court o start spel-
ling out n:(tsszr) emedic in slcted judgments (Keller and Mart 15 150 Soch o
able actorsto argue that specific remedies are

necessary and to credibly Gl out on-compliance (Spriggs 199, 1127 Stton and Vanberg
2008).

o vt the ficcy o the s e el approac,Lemploy an rginal et
of ECtHR judgments and
mation concerning both (1) required remedics and other judgment s i (3 the
length and outcome of the compliance process.* Using these data, | consider how remedial indi-
cations affect compliance by respondent states.

After conditioning on the factors that influence the ECtHR' decision to indicate remedies, |
find that judgments containing remedial indications are implemented faster than comparable
judgn such indications. Remedial particalarly helpful when the nsti-

nables p Jiance actors o hold government table. These findings
\u&;nk that courts can succeed in promoting quicker compliance with. their judgments,

TThe Appendix provides funber detls concemng the ECUIR s complisnce probem . the il in remedil
apprch
More informaton sbo the ditiset isavaible i the Appendis



Main Findings from Compliance Research

» Case-level factors can
influence how domestic
politics unfold

1. Clarity concerning needed
measures

2. Societal awareness of
compliance performance
(no systematic research in
the ECtHR context)

Change in time until compliance associated
with remedial indications
average effect

Change in time until compliance associated
with remedial indications
lowest level of government accountabilty

Change in time until compliance associated
with remedial indications
median level of government accountability

Change in time until compliance associated

with remedial indication:
highest level of government accountability

-75

-5.0

-25 0.0

A Expected years until compliance

Predictions based on Cox models estimated after matching

on needed remedies, type and number of human rights violations,

bureaucratic capacity, strength of

and history
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» Case-level factors can
influence how domestic
politics unfold

1.

2.

Clarity concerning needed
measures

Societal awareness of
compliance performance
(no systematic research in
the ECtHR context)
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Main Findings from Compliance Research

» Case-level factors can
influence how domestic
politics unfold

1. Clarity concerning needed
measures

2. Societal awareness of
compliance performance
(no systematic research in
the ECtHR context)

The Costa Rican Supreme Court’s Compliance

Monitoring System
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Using Compliance Research to Improve the Execution of
Judgments

» Compliance depends on capacity, political will, and
accountability politics

P Assisting respondent states in identifying and implementing
remedies is likely to be important, but not sufficient

» Enabling third parties to monitor the implementation process
facilitates prompt compliance

» Further developing HUDOC-Exec and similar tools may help

increase clarity concerning required measures and awareness
about compliance performance
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