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1 BACKGROUND INFORMATION

UPAC - Support to Good Governance/Project against Corruption in Ukraine — started on 8 June
2006. The present report summarises the activities carried out since the last project report of 8
December 2006 until 7 June 2007.

1.1 Beneficiary country and institution(s)
Ukraine
Primary beneficiary: Ministry of Justice of Ukraine.

Project Partners: Ministry of Justice, Council of National Security and Defence, Office of the
Prosecutor General, Ministry of Interior, and other institutions represented in the Steering
Group.

1.2 Contracting authority
European Commission (EC).

1.3 Implementing organisation

The Council of Europe is responsible for the implementation of the project and the use of the
project funds under the contract with the European Commission. Within the Secretariat of the
Council of Europe in Strasbourg, the Technical Co-operation Division (Technical Co-operation
Department, Directorate General of Human Rights and Legal Affairs" ) is responsible for overall
management and supervision of the project. A Team Leader, and local support staff, based in
Kyiv, are working directly with, and through, the Ministry of Justice.

2 THE PROJECT

2.1 Project objectives and activities

UPAC's objective is to strengthen the Ukrainian authorities’ capacities and legal framework for
the fight against corruption. In order to achieve this objective, the project is designed to work in
three complementary directions:

1) It aims at supporting the adoption, elaboration and implementation of a Ukrainian National
Anti-corruption Strategy and Action Plan against Corruption, and the creation of an efficient
and effective monitoring mechanism to oversee and co-ordinate the implementation of the
Strategy and Action Plan;

2) It supports policies aimed towards strengthening the institutional capacities of Ukraine in the
fight against corruption;

3) It assists Ukraine in the approximation and harmonisation of its legal framework against
corruption with European and international standards and legal instruments, in particular
those set by the Council of Europe Criminal and Civil Law Conventions against Corruption,
and the United Nations Convention against Corruption.

UPAC aims to deliver its objectives through the provision of targeted expertise by European
experts, in close co-operation with Ukrainian experts, and through outreach to all relevant
stakeholders and civil society on the expertise acquired. UPAC also foresees a number of study
tours to European partner institutions to facilitate networking and lessons learned and best
practices sharing.

! Due to recent merger of the Directorate General | of Legal Affairs and Directorate General Il of Human
Rights, into one Directorate General of Human Rights and Legal Affairs, the internal structure of
departments and divisions has changed, thus the project is now implemented by the Technical Co-
operation Department of the Directorate General of Human Rights and Legal Affairs.



2.2 Summary of Project Outputs/Purposes

Overall To contribute to the prevention and control of corr uption so that it no

objective longer undermines the confidence of the public in t he political and
judicial system, democracy, the rule of law and eco nomic and social
development in Ukraine

Purpose 1 To improve the strategic and institutiona | framework against corruption
in Ukraine

Output 1.1 Anti-corruption strategy and Action Plan available

Output 1.2 Effective monitoring, coordination and management of anti-corruption
measures ensured

Output 1.3 Proposals available to ensure the implementation of Article 6 of the United
Nations Convention against Corruption regarding preventive anti-corruption
body or bodies

Purpose 2 To enhance capacities for the prevention of corruption

Output 2.1 Anti-corruption concerns incorporated into the process of public administration
reform (“anti-corruption mainstreaming”)

Output 2.2 Risks of corruption reduced in the judiciary

Output 2.3 Risks of corruption reduced in the prosecution and the police

Output 2.4 Conflicts of interest reduced in the political process

Output 2.5 Capacities enhanced at the level of local and regional authorities for the
prevention of corruption and strengthening of integrity

Output 2.6 Public participation in the anti-corruption effort promoted

Purpose 3 To strengthen the anti-corruption legal f  ramework and effective and
impartial enforcement of the criminal legislation o n corruption

Output 3.1 Draft laws available to improve the prevention and control of corruption in
accordance with the Criminal and Civil Law Conventions against corruption of
the Council of Europe (ETS 173/174), the United Nations Convention against
Corruption and other relevant international legal instruments

Output 3.2 Judges trained and specialised in adjudication of corruption, law enforcement
officials trained in the investigation and prosecution of corruption offences

2.3 Inputs

The project provides funding for:

= National conferences

= Expert advice

= Written expert opinions/assessments (expertises)

=  Workshops, round tables and in-country training activities
= Study visits

= Surveys

= Awareness raising activities

= Translations and publications

= Risks analyses

= Development of the terms of reference for a grant programme
= |IT equipment.



3 OVERALL ACHIEVEMENTS
3.1 Overview

The number of activities carried out under the project during the reporting period has been
substantially lower than what was initially foreseen in the Workplan which is now, as a result,
facing severe delays.

The political situation following the 2 April 2007 presidential decree on early elections and
suspending the Verkhovna Rada (VR), and the ensuing open political crisis that had been
lingering since summer 2006 are partly to blame for this. The decree has caused the
suspension of activities in the Parliamentary Committee on the Fight against Organised Crime
and Corruption, as its members are in the majority representatives of opposition parties which
have accepted the dissolution of the VR. This means that all legislative activity surrounding the
anti-corruption draft laws is on hold.

However, the project faced problems with a consistent implementation of its planned activities
from the onset. The - to date unresolved - issue of the allocation of the project office in the
Ministry of Justice is a case in point. Other problems include, but are not limited to:

- the Workplan, which had been negotiated and agreed with all stakeholders, and which
should, as the leading document, be binding for the project had to be reconfirmed with the
main beneficiary throughout the project’'s duration, and during a Steering Group meeting in
March 2007;

- the main beneficiary has ‘opted out’ of certain activities foreseen under the Workplan
(political party and election campaign financing activities foreseen for 2007; public opinion
surveys, after substantial funds and human resources had been spent already on their
implementation);

- capacity constraints at the working level of the Ministry of Justice, but also with other
beneficiaries, in ensuring effective co-ordination of the project among all beneficiaries,
resulting in the inability to ascertain information regarding policies that should be assisted by
the project;

- the difficulty of establishing and maintaining continuous and reliable communication on
issues relating to the project with the MoJ

These problems are the result of the overall protracted uncertainty of the political situation in
Ukraine. In the absence of a clear reform agenda or vision being pursued by the executive, it is
almost impossible, at this stage, to provide assistance in a meaningful and coherent way.

There is therefore an urgent need to reconsider the way forward for the project in view to the
ongoing disbursement of funds against the minimal impact made.

However, the following activities were carried out during the six months since the First Progress
Report of early December 2006:

Description of activity Status

Set-up of the Project Team Partly completed, hiring
of national legal advisor
put on hold.

Set-up of the Project Office Not completed;
provisional solution

through renting of
private  sector office
space until end-August
2007.

Steering Group meeting to confirm activities from March to June | Completed
2007

Round-table with the Parliamentary Committee for the Fight against | Completed
Organised Crime and Corruption on anti-corruption law package

Finalisation of methodology for public opinion surveys on corruption | Completed

Expertise on the Concept of the Reform of the System of Criminal | Completed
Justice and Law Enforcement




Expertise on the Anti-corruption Action Plan emanating from the | Ongoing
Anti-corruption Strategy ‘On the Road to Integrity’

Facilitation of Ukrainian experts’ participation in regional seminar | Completed
on Corporate Liability for Corruption Offences

Facilitation of Ukrainian experts’ participation in OECD/ACN peer | Completed
review process

Activities on ethics an the local government level Ongoing
3.2 Project Team
Set-up

The position of full-time National Legal Advisor has not yet been filled. The reduced amount of
activities - caused by the current political situation in Ukraine - does not seem to justify a full-
time post. Activities, when and if they happen, can be adequately supported by short-term
national legal experts.

Other

The current Team Leader, Vera Devine, will be leaving the project at the end of her contract on
30 June 2007. A replacement will be identified once final certainty about the project’s future has
been achieved. For the same reason, the project assistant, Vlasta Sposobna, has been given a
temporary contract until the end of July 2007, only.

The management of the project at the Secretariat continues to be ensured by Vesna Efendic,
with the assistance of Astrid Wertenschlag, and under the overall supervision of the Head of
Division 1 of the Technical Co-operation Department.

3.3 Project office

To date, 12 months since the start of the project implementation, the project team has not been
allocated office space in the Ministry of Justice as foreseen by the project agreement, and no
solution appears in sight.

As it became clear in December 2006 that the office will not be allocated, a temporary solution
was found by renting private sector office space. The arrangement to rent an office was made
after the approval from the EC Project manager in January 2007, and was concluded initially for
period of three months. Subsequently the arrangement was extended until the end of August
2007.

3.4 Steering Group Meeting

A Steering Group meeting was held on 6 March 2007. The meeting had been initiated by the
MoJ counterparts who did not wish to go ahead with implementing the project activities foreseen
in the Workplan without renewed confirmation from all stakeholders. The MoJ provided the
meeting facilities, but had to be assisted in all parts of the preparation of the meeting, and only
reluctantly sent out invitations to SG members at the last minute. The objective of the meeting
was to get agreement from stakeholders on activities to be carried out until August 2007; the
MoJ had prepared a table of own proposals (including timelines), most of which were broadly
corresponding to the Workplan. Notably, the MoJ felt that the project should not, at this stage,
go ahead with the activities surrounding political party and election campaign financing. It also
expressed that there was no need to implement the corruption surveys foreseen under the
Workplan, the methodology of which had been allocated resources already. A detailed report of
the SG meeting can be found in the

Annex Il to this report.

Given the overt political stalemate in the country since 2 April 2007, most of the activities
discussed and agreed during the SG meeting will not have been implemented at the agreed
time and before the next SG meeting. There is now a need to communicate this to stakeholders,
in coordination with the main beneficiary.



3.5 Visibility/Media Coverage

A generic webpage on UPAC was created on the Council of Europe website (www.coe.int/upac)
as well as under the webpage on joint programmes of the Council of Europe and the European
Commission (http://www.jp.coe.int/ CEAD/JP/Default.asp?ProgrammelD=83). A joint EC/CoE
press release was also issued and posted on the CoE and EC websites.

The project’s roundtable discussion was covered by a number of media (see Annex Il to this
report) and announced and covered on the Verkhovna Rada’s website. In April, the project was
represented at two exhibitions, in Lviv and Kyiv, respectively, organised by the EC Delegation.
The project was also represented at the Europe Day in the centre of Kyiv on 2 June 2007.

4 ACTIVITIES IMPLEMENTED DURING THE REPORTING PERIOD,
PROGRESS MADE AND NEXT STEPS

4.1 Comments on specific project activities under t he project’s Workplan

PURPOSE 1: TO IMPROVE THE STRATEGIC AND INSTITUTIONAL FRAMEWORK AGAINST CORRUPTION IN
UKRAINE

Output 1.1 - Anti-corruption Strategy and Action P lan available

Activity 1.1.1  Support to the drafting and elaborat  ion of the Anti-corruption Action Plan
in accordance with the National Anti-corruption Str ategy

Support to drafting of the Anti-corruption Action Plan and related activities are one of the core
objectives of the UPAC. Initially, the activity was supposed to be organised — through a series of
4 - 6 events/meetings — between October 2006 and March 2007. On several occasions,
stakeholders, including the Ministry of Interior which was, at some stage in the lead of this
process, did announce tentative needs for the drafting process, which, however, all came to
nothing.

In early June 2007, the Ministry of Justice has approached the Council of Europe Secretariat for
expertise to be made available through the project on the draft Action Plan that has been
prepared as a result of the Anti-corruption Strategy, and against the recommendations to
Ukraine made by the Group of States against Corruption (GRECO); the GRECO
recommendations will be made public only once the Action Plan has been adopted by the
Cabinet of Ministers.

Any offers to support to the drafting process met with little response. In February 2007, when it
became clear that the Ministry of Interior was in the lead of the drafting process (and had been
given an extremely short deadline to produce a document), the Team Leader addressed a letter
to the deputy Minister of Interior confirming the availability of resources to assist the process.
There was no reply to the letter, and there was a sudden hesitation from the Ministry of Interior
immediate counterpart to communicate further on the issue (an experience shared by other
partners in the international community). An early draft of the Action Plan was informally shared
with the team in mid-March; however, the official final draft was sent to UPAC only in early June
2007.

An expertise of this draft was commissioned under UPAC and will be submitted to the Ministry
of Justice by the end of June.

Activity 1.1.3 Finalisation of the First National a  nd Regional Public Baseline Surveys on
Corruption in the Judiciary, Law Enforcement, Polit ical Parties

A second brainstorming meeting on the Public Baseline Surveys was held in Kyiv on 8 February
2007, following up on a meeting in Strasbourg in November 2006. In addition to the international
experts who had been involved in the preparation of the surveys since November,
representatives of all stakeholder institutions, including the MoJ, were invited to the meeting, at
which the methodology to carry out the baseline surveys was discussed and finalised (the
survey methodology is available upon request).



At the UPAC Steering Group meeting on 6 March 2007, it was, however, announced by the MoJ
that such a survey was not considered to be necessary at this point in time, given several other
ongoing surveys by international organisations (notably in the framework of the US funded
Millennium Challenge Corporation programme).

Instead, the MoJ and the NSDC proposed to carry out a survey on “corruption in the law
enforcement agencies”. Based on information received, the project will assist in the elaboration
of detailed terms of reference for such a study.

Output 1.2 - Effective monitoring, coordination and management of anti-corruption
measures ensured

While no activities took place on this output during the reporting period, the Workplan had
foreseen support to this objective, which was planned to be delivered as of March 2007, and in
direct follow-up to the drafting of the Anti-corruption Action Plan. To date, there is no indication
on what type of monitoring mechanism is foreseen for the implementation of the Action Plan,
and whether the project would be able to provide expert and other input.

Output 1.3 - Proposals available to ensure the impl  ementation of Article 6 of the United
Nations Convention against Corruption regarding pre ventive anti-corruption body or
bodies

Activity 1.3.1 Seminar[s] on the implementation of UN Treaty Law focussed on issues
related to UNCAC applicability in Ukraine and itsd ~ omestic legislation

Two activities were earmarked in the UPAC Workplan to take place in March 2007. The
activities were to assist the finalisation of the draft anti-corruption legislation, and were
confirmed during the 6 March 2007 Steering Group meeting to be held with the Parliamentary
Standing Committee on the Fight against Organised Crime and Corruption in the second half of
April 2007. A number of preparatory steps (including the lining up of experts and cooperation
from the UN Office for Drugs and Crime/UNODC) were undertaken, but the 2 April 2007
presidential decree dissolving parliament led to the seminars not being pursued (the Committee
has not been operating since then).

PURPOSE 2: TO ENHANCE CAPACITIES FOR THE PREVENTION OF CORRUPTION

Output 2.1 - Anti-corruption concerns incorporated into the process of public
administration reform (“anti-corruption mainstreami ng”)

Activity 2.1.1 Promotion and introduction of the Dr aft Law on the Ethical Behaviour for
Public Officials in order to facilitate the adoptio n of the new law

Albeit foreseen in the Workplan to be implemented in February 2007, this activity has not taken
place. In fact, it has been impossible to ascertain — neither by the MoJ counterpart nor by the
counterpart from the Main Civil Service Department itself (represented in the Steering Group)
what next steps are foreseen for the adoption of this law. Although a previous draft law had
already been commented upon in spring 2006 by the CoE, an analysis of a new draft law will be
carried out under the project should this be requested by the Government.

Output 2.2 - Risks of corruption reduced in the jud iciary

No activities were foreseen or took place on this output during the reporting period.

Output 2.3 - Risks of corruption reduced in the pro secution and the police

Although no activities were foreseen by the Workplan under this output, a scoping study/survey
on corruption in the law enforcement system was discussed several times with the MoJ
counterpart (see above comments under 1.1.3); this idea, however, did not result in any action,

as the MoJ did not provide the Team Leader with an outline of a proposal that could have
served as the basis for taking this idea forward.



Output 2.4 - Conflicts of interest reduced inthe p  olitical process

Activity 2.4.1 Workshop on European standards of le  gislation, regulations and practices
on financing of political parties and electoral cam paigns in the light of European
standards and

Activity 2.4.2 Workshop to support disclosure, repo rting, monitoring and enforcement of
legislation and regulations on financing of politic al parties and electoral campaigns

Both activities were foreseen to take place during the reporting period, and the Team Leader
has initial meetings with other international (OSCE) and national stakeholders to ascertain
needs and discuss coordination. However, the activities were explicitly deemed unnecessary by
the MoJ during the 6 March 2007 Steering Group meeting, on the pretext of a busy schedule of
the project.

Given the prospect of early elections to take place in the course of this year (at the time of
writing of this report, no date had been agreed between the parties), it is in doubt whether it is
meaningful to pursue this activity in the near future, as it appears unlikely that they will have an
impact on the elections.

But it is also a problem in principle that the Workplan, which had been negotiated and agreed
with all stakeholders, is handled with such a degree of flexibility.

Output 2.5 - Capacities enhanced at the level of lo cal and regional authorities for the
prevention of corruption and strengthening of integ rity

Under Output 2.5 of UPAC, a set of activities under the “Public Ethics Benchmarking and
Improvement Tools” has been launched last year. Its main objectives are:

- toidentify a national level of public ethics against which local authorities can compare
themselves;

- to help local authorities to drive up their standards towards those of best;

- to provide an opportunity for local authorities to take responsibilities for their own
improvement;

- to help local authorities to assess the impact of their policies in respect of improving public
ethics;

- to give the local government national associations the capacity to lead the drive for self-
improvement throughout local government.

The Ukrainian counterpart is the NGO Club of Mayors, which is in charge of the implementation
of the activities. Five municipalities were selected: Artemivsk (Donetsk region), Vinnytsiya,
Kam'ianets — Podilskiy (Khmelnitskyi region), Slavutych (Kyiv region), Trostianets (Sumy
region). None of these towns, except Vinnytsiya, have a Code of Ethics in their municipalities
and therefore expressed a great interest in participating in the programme. The two main
documents “The European Score Card” and “On the Implementation of the Model Initiatives
Package on Public Ethics at Local and Regional Levels” were adapted to local circumstances
and disseminated to all municipalities. On the base of the Score Card, participating
municipalities had the opportunity to make a self-assessment and to identify their level of public
ethics. The team in charge of the activities processed the contributions and created a National
Benchmark composed of the National Score Card and the average scores of the participating
municipalities. On 15" and 16" March, the first meeting of the Steering Group was organised
in Kyiv, where the plan of action for realisation of the program was approved. On 25" and 26"
May, a first peer—review visit took place in Vinnitsiya. Its aim was to study the Code of Ethics of
Vinnytsiya, to observe the implementation of this Code at the municipal council, to share
experience between the participating municipalites and to identify their strengths and
weaknesses. Also, representatives from other towns and experts had the opportunity to meet
with key senior staff of the council, to take part in the workshops with the representative groups
of middle and junior staff in different departments, and to have discussions with the media and
to learn about the relations between the media and the council. The next step is to prepare a
set of recommendations for the Vinnytsiya council with the aim of creating a programme of
improvement.



Output 2.6 — Public participation in the anti-corru ption effort promoted

Activity 2.6.1 Development of the Terms of Referenc e for a grant programme to support
civil society capacity to fight corruption

The Team Leader worked with the project manager of the European Commission on finalising
the Terms of Reference for the grant scheme. The work was finalised in January 2007, but a
decision was taken at the level of the European Commission to not proceed with the grant
scheme.

PURPOSE 3: TO STRENGTHEN THE ANTI-CORRUPTION LEGAL FRAMEWORK AND EFFECTIVE AND
IMPARTIAL ENFORCEMENT OF THE CRIMINAL LEGISLATION O N CORRUPTION

Output 3.1 - Draft laws available to improve the pr  evention and control of corruption in

accordance with the Criminal and Civil Law Conventi ons on Corruption of the Council of
Europe (ETS 173/174), the United Nations Convention against Corruption and other
relevant international legal instruments

Activity 3.1.1 Expert Opinion and Review of coheren  ce of Draft Concept of Administrative
Reform with European anti-corruption standards

Several meetings were held to ascertain progress made with the Administrative Reform
Concept, and the needs that could be met by the assistance earmarked through UPAC,
foreseen for January 2007. However, currently, the reform concept is not being further pursued
by the Cabinet of Ministers, and no meaningful assistance appears to be possible.

Activity 3.1.2 Expert Opinion and Review of the Dra  ft Concept of the Reform of Criminal
Justice and Law Enforcement Agencies in line with E uropean anti-corruption standards

Two technical papers were submitted, in April and May 2007 (see Annex IV), to the National
Commission for the Strengthening of Democracy and the Rule of Law, which had been in
charge of drafting the Concept. The expertise, carried out by Peter Gil/lUK and Hans-Joerg
Albrecht/Germany was reflected in the final draft Concept, which will be put forward for approval
by the President of Ukraine. The most important contribution to the draft Concept was in
ensuring that the corporate liability for criminal offences (including for corruption) was included
as a provision (this principle is to date still very controversial in Ukraine).

Activity 3.1.5 Support to the drafting of legislati on that results from the anti-corruption
law package submitted by the President of Ukrainet o the Parliament

Two roundtable discussions were held with the Standing Committee on Organised Crime and
Corruption of the Verkhovna Rada on 16 and 17 January 2007 discussing the three draft anti-
corruption laws which incorporate adjustments to be made in national legislation to meet
Council of Europe and UNCAC standards.

The draft laws had been commented on in writing (see Annex V for detailed activity report;
written expertise available upon request), and the experts presented their findings and concerns
to a group of MPs, their assistants and technical advisors, and NGOs and the media. Due to
meticulous preparation by UPAC, these roundtables were acknowledged to have been of a very
high quality and judged to be extremely useful by the Committee, which expressed a wish to
continue co-operation on the issue.

The draft laws had been adopted by parliament in the first reading in December 2007, primarily
as a political gesture to make progress on the issue. However, parliament acknowledged the
need to substantially re-draft parts of the legislation (a finding echoed by the CoE experts) and a
Working Group inside the Standing Committee was created to come up with changes. However,
this Working Group has made very little progress, and has not been in operation since 2 April
2007.

In the meantime, the MoJ is, apparently, working on producing comments to the three draft
laws. Since the senior leadership of the MoJ is opposed to using project funds for purposes of
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drafting legislation (as mentioned above), UPAC has been kept out of this process; the MoJ
has, off the record, asked UPAC not to push for involvement at this stage.

In March 2007, UPAC facilitated the participation of three Ukrainian experts at a regional
seminar in Almaty/Kazakhstan that dealt with the drafting of corporate liability for corruption
offences (see Annex VI for detailed report).

Output 3.2 - Judges trained and specialised in adju dication of corruption, law
enforcement officials trained in the investigation and prosecution of corruption offences

No activities were foreseen or took place on this output during the reporting period.
4.2 Other meetings and missions

UPAC facilitated the participation, in December 2006, of experts in the peer review process
under the so-called Istanbul Action Plan, managed by the OECD’s Anti-corruption Network for
Transition Economies/ACN (see Annex VII for detailed report).

The Team Leader has established a sound network of international and local contacts and
participates in regular formal and informal information exchanges with these counterparts.

5 RISKS

Many of the risks as identified and specified in the project documents and the Workplan have
materialised. Prior to the 2 April 2007 presidential decree, they have been specifically related to
the absence of a coherent policy framework in which systematic reforms are being pursued by
all stakeholders horizontally across the institutions, and vertically, by all layers of the
administration, including the operational level counterparts of UPAC. Since April 2007, this
situation is exacerbated by the ongoing political uncertainty in Ukraine, which puts some
qguestion marks behind already commenced reforms; this uncertainty is likely to continue for
some time, and possibly until the end of 2007.

6 STRATEGIC OVERVIEW AND CONCLUSION

Twelve months into project implementation there have been severe delays with most of the
activities foreseen to be organised in this period, in particular those that had aimed to support
policy framework drafting processes (as opposed to individual interventions), specifically those
surrounding the Anti-corruption Action Plan. The interventions set out in the UPAC Workplan
follow a logic in their sequencing: they are built one upon another, and activities are not simply
interchangeable.

The project has been operating against a complicated political background which has also
rendered co-operation with the main counterpart institution rather difficult, that is, with the
Ministry of Justice. The continued absence of an office raises questions with regard to the
commitment of the Ministry of Justice to this project. It also appears that the senior leadership of
this Ministry considers that substantial parts of the project — assistance to drafting legislation —
are no longer required.

Given the political situation and the perspective of elections later in the year it is difficult to
conceive of any immediate improvement of the situation.

In the light of this, it is proposed to continue project implementation at a reduced scale only until
the elections foreseen in autumn 2007. This also means that the position of the Team leader
which becomes vacant from 1 July 2007 will not be filled immediately, and that for the time
being activities will be handled by staff in Strasbourg and an assistant based in the project office
in Kyiv.
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It is furthermore proposed, the private sector lease agreement for the office be extended by
making use of budget lines 4.3 and 4.4. This would not require a budget revision at this stage as
sufficient funds are available under this line for the time being.

Within two months following the elections, a Steering Group meeting should be convened to
evaluate the situation and to make recommendations regarding the further course of this
project. Should it then be decided to continue the project, a revision of the project’'s logframe,
workplan and budget may be required.
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7.1

APPENDICES
Annex |
European Commission * * Council of Europe
Commission européenne * * Conseil de I'Europe
*
* 4 *

Support to Good Governance: Project against Corruption in Ukraine

(UPAC)

Workplan and Logical Framework

(Final version of 5 October 2006)



Possible

- Level/ o I Assumptions Responsible
Timing o Description Sources of verification : o Input
Activity /Risks Institutions 3
Required
Purpose (1): To improve the strategic and institut ional framework against corruption in Ukraine
Objectives supported through activities under Purpose 1:
e Anti-corruption strategy and Action Plan;
«  Effective and efficient coordination and monitoring mechanisms of Anti-corruption Strategy and Action Plan.
Sources of verification of objectives reached:
«  GRECO reports, communications and web-sites of the government and administration of Ukraine; media coverage of strategy and action plan etc.
Assumptions/risks:
e Commitment of the Ukrainian authorities to counter corruption in coordinated and coherent manner.
Counterpart/beneficiary institutions:
*  Ministry of Justice, Cabinet of Ministers, Presidential secretariat, Ministry of Interior, National Defence Council, State Prosecutor’s Office, State Audit Office.
Output (1.1):  Anti-corruption strategy and actio  n plan available
October 2006 | Activity 1.1.1 | Support to the drafting and elaboration | Workshop/Consultative meeting | Delays and controversies on | Presidential 3-4 Experts;
— March 2007 of the Anti-corruption Action Plan in | reports, recommendations, and final | asserting or merging Concept | Secretariat; Desk
accordance with NACS, involving all | outcomes from the drafting process | 2006 into a NACS version; Review/Field
relevant stake holders (national and | of Action Plan; Ministry of | Work (3-4 days
local government) and including public Clarity of assignation of tasks | Justice; each);
consultations  (civil society and | Action Plan document and content | and responsibilities in relation
business community representatives). | including any potential | with implementing, | Cabinet of | Delivery of
evaluation/assessment carried out | operationalising and monitoring | Ministers; Training,
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prior to its finalisation; NACS. Technical
All institutions as | Papers and
Participatory data of all relevant | Creation of a working group; assigned by the | guidelines
institutions and key stake holders; president’s
Lack of the institutional | decree. 4-6 working
Systematic and verifiable outreach | capacities and absorption of Sessions or
efforts to the public and between | relevant tasks and Round Table
institutions; responsibilities in line with the Discussion
endorsed NACS. (RTD);
Projects reports;
Political will and continuous Public
Other reporting and communications | institutional support in Participation
of relevant Ukrainian institutions; launching, implementing and
monitoring the NACS.
GRECO Evaluation Report[s] and
recommendations and GRECO | NACS not met with broad based
compliance reports public support;
Institutional commitment
throughout the drafting process,
and recognition of assigned lead
authority in coordinating the
action plan drafting process;
Clear time-line for the process
to be finalised.
August 2008 — | Activity 1.1.2 | Assessment/Review and | Reports available; Assessment unable to draw | Designated 2 Experts;
January 2009 Recommendations on the clear conclusions and | institution in
effectiveness of the National Anti- | Recommendations recommendations due to the | charge to monitor | 1 Local Expert;

corruption Strategy, its Action Plan
and other policy related reforms in
Ukraine.

and Observation as issued.

limited time and experience to
produce results as per required
reforms and measures against
corruption.

the
implementation of

the Anti-
corruption
Strategy and
Action Plan;

Desk review and
field work

Technical Paper;

Round-table
discussion to
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present findings
to counterpart

institution.
October 2006 | Activity 1.1.3 | 1 National (and regional) Public 1st Survey Report (in  both | Quality and Professionalism of | All relevant | Independent
- January Baseline Survey : languages); Survey Providers (Contractor); institutions which | institution as an
2007 will be | outside
- Perception, experience, and attitude | Other international community | Time line; determined by | contractor
on corruption and service delivery in | reports; Survey Providers | (Survey
the system of justice (police, Survey findings are not received | and Service | Provider)
prosecution, notary service, | All forms of media reporting; adequately and therefore are | Provider ToR.
enforcement of civil and criminal not incorporated into policy
judgements); and GRECO evaluation report[s]; making;
- Perception, experience, and attitude | Government response and | Restriction of distribution and
on corruption and service delivery in | acknowledgment of findings (reports, | publication of Survey findings by
the public administration and the | interviews, press releases); beneficiary;
political system (including elected | Specific measures designed in
officials and officials of local and | response to system identification | A survey on corruption in the
regional authorities). tools; Judiciary has been carried out in
spring 2006, albeit with a
Reports on implementation of the | different methodology.
Anti-corruption Action Plan.
October 2007 - | Activity 1.1.4 2 (Follow up) National (and 2" (Follow up) Survey Report (in | Quality and Professionalism of | All relevant | Independent
January 2008 regional) Public Baseline Survey both languages); Survey Providers (Contractor); institutions which | institution as an
will be | outside
- Perception, experience, and attitude | 1 Survey Report in order to | Time ling; determined by | contractor
on corruption and service delivery in | compare data; Survey Providers | (Survey
the system of justice (police, Survey findings are not received | and Service | Provider)
prosecution, notary service, | Other international community | adequately and therefore are | Provider TOR.
enforcement of civii and criminal | reports; not incorporated into policy
judgements); making;

- Perception, experience, and attitude
on corruption and service delivery in
the public administration and the
political system (including elected
officials and officials of local and

All forms of media reporting;

GRECO evaluation report[s];

Government response and
acknowledgment of findings (reports,

Restriction of distribution and
publication of Survey findings by
beneficiary;
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regional authorities);

interviews, press releases);

- Perception, experience, and | Specific measures designed in
attitude on the system of delivery | response to system identification
justice (follow-up to May 2006 | tools;
Survey).
Reports on implementation of the
Anti-corruption Action Plan.
October 2008 - | Activity 1.1.5 3" (Follow up) National (and 2" (Follow up) Survey Report (in | Quality and Professionalism of | All relevant | Independent
January 2009 regional) Public Baseline Survey both languages); Survey Providers (Contractor); institutions which | institution as an
will be | outside
- Perception, experience, and attitude | 1 Survey Report in order to | Time ling; determined by | contractor
on corruption and service delivery in | compare data; Survey Providers | (Survey
the system of justice (police, Survey findings are not received | and Service | Provider)
prosecution, notary service, | Other international community | adequately and therefore are | Provider TOR.
enforcement of civii and criminal | reports; not incorporated into policy
judgements); making;
All forms of media reporting;
- Perception, experience, and attitude Restriction of distribution and
on corruption and service delivery in | GRECO evaluation report[s]; publication of Survey findings by
the public administration and the beneficiary;
political system (including elected | Government response and
officials and officials of local and | acknowledgment of findings (reports,
regional authorities); interviews, press releases);
Specific measures designed in
response to system identification
tools;
Reports on implementation of the
Anti-corruption Action Plan.
Output (1.2): Effective monitoring, coordination and management of anti-corruption measures ensured
Technical advice and guidance/tools | Monitoring reports; reports assessing | Sufficient resources (human and | TBD 34 Technical
January 2007 | Activity 1.2.1 | on the establishment/or re- | the efficiency of the NACS and AP. financial) made available to working  group
- enforcement of a structure/body to: establish efficient and effective discussions;
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August 2007

Monitor;

Manage; and

Coordinate

The implementation of the National
Anti-corruption Strategy and its Action
Plan.

monitoring and coordination

mechanism.

2 Experts;

1 Local Expert.

February 2007 | Activity 1.2.2 | System comparing process — Study | Study visit reports; | Genuine readiness and capacity | TBD CoE Kiev Project
visit and Workshops on existing | evaluation/feedback of Study visits | to share lessons learned and Team
practices and lessons learned from | by participants. best practices and to
other European AC mechanisms for incorporate them into day-to-day Experts from
the Working Group (3 merged in one operations. counterpart
trip: Lithuania; Latvia; Slovenia) (receiving)
institutions  (in-
kind
contribution)
April 2009 Activity 1.2.3 | Closing conference: Support to | Final report of project activities | Project has managed to carry | All 6 experts
national anti-corruption conference to | against purposes, stipulating | out activities for all purposes | SG/stakeholder (international
review the implementation of anti- | achievements. foreseen. institutions and national)
corruption measures in Ukraine. reached by the | having been

project.

involved in key
project activities

Output (1.3):

Proposals available to ensure the i

preventive anti-corruption body or bodies

mplementation of Article 6 of the United Nations Co

nvention against Corruption (UNCAC) regarding

March 2007

Activity 1.3.1

Seminar[s] on implementation of UN
Treaty Law focussed on issues related
to UNCAC applicability in Ukraine and
its domestic legislation.

(One Seminar designed for
Codification Department of MOJ); one
Seminar designed for all main key
players and specifically on Article 6 of

Proposals reflected in

changes.

legislative

Continued commitment of
Ukrainian authorities to the
implementation of the UNCAC.

Codification
Department of
the MoJ; SG
members/stakeho
Iders of  the
projects

2 Seminars

2 international
2 local experts

Desk review
In-country visits
Follow-up
recommendation
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UNCAC). s

Purpose (2): To enhance capacities for the prevent  ion of corruption

Objectives supported through activities under Purpose 2:

«  Documents related to the public administration reform amended in the light of anti-corruption standards and best practices;

«  Guidelines for risks analysis, prevention of corruption and elaboration / implementation of codes of conduct in the judiciary, public administration (in particular in the Ministry of
Interior, Prosecution and local and regional authorities available;

« Recommendations and draft laws aimed at reducing conflicts of interests in the political process available.

Sources of verification of objectives reached:

«  Activity reports; Web-site and documents of the Central Department of Civil Service, High Council of Justice, Ministry of Justice, CEC, Prosecution, Ministry of Interior, National
associations / Congress of local and regional authorities of Ukraine, GRECO, Congress of local and regional authorities (CoE), media

Assumptions/risks:

e Cooperation of relevant stakeholders

Output (2.1): Anti-corruption concerns incorporated into the process of public administration reform ( “anti-corruption mainstreaming”)
February 2007 | Activity 2.1.1 | Promotion and introduction of the | Number of participants in the | Delays on finlasing the | Members of | 1 expert
Draft Law on the Ethics Behaviour for | promotion and introduction event; parliamentary sessions and | Parliament
Public Officials in order to facilitate the reading of the draft law.
adoption of the new law. Public
Administration
August 2007 Activity 2.1.2 | Training on implementation issues Delays in adopting the nexw law | Members of
with regard to the newly adopted by parliament. Parliament
Code of Ethics on behaviour of the
Public Officials Public
Administration
January 2008 Activity 2.1.3 | Training of public administration | GRECO and other international | Need for this type of training | Civil Service | TBD
members on issues related legislation | reports acknowledging progress on | (need not covered by other | Department
on Civil Service Law in light of | thisissue. donors/organizations)
international standards and best
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practices (i.e., OECD, WB)

Stakeholder/beneficiary feedback.

September Activity 2.1.4 | Corruption Risk Assessment and | Various reports (international/local) Need and readiness of relevant | Civil Service | 2 international
2007- Prevention Plans: System Study No. stakeholder institutions to | Department 2 local experts
February 2008 1 on Corruption Risks within the | Media reports participate in survey.
Public Administration Services Scoping study
(Development of methodology; Stakeholder feedback Relevance and adequacy of
System Study Analysis; methodology developed. In-country visits
Identification of risk area and their to carry out
causes; and survey and
Developing prevention proposals and analyse findings
plans.)
Presentation  of
findings to
stakeholders
March 2008 Activity 2.1.5 | Provision and training of standard | Various reports (including GRECO | Need for  corruption  risk | Civil Service | RTD
guidelines and methodologies in | reports). assessments and its periodic | Department
carrying out periodical corruption risk repetition understood by 2 international
assessments based on the System | Reports used as starting point for | stakeholders. 2 local experts
Study No. 1 provision of methodology | initiation of policy changes.
on the implementation of prevention
plans.
Output (2.2): Risks of corruption reduced in the ju diciary
May 2008- | Activity 2.2.1 | Corruption Risk Assessment and | Various reports (national/inter- | Cooperation of Ukrainian judicial | MoJ, High | 2 international
November Prevention Plans: System Study No. | national), including GRECO authorities in particular of the | Judicial Council 2 local experts
2008 2 on Corruption Risks within the High Council of Justice.

System of 3 different level courts and
their administration Services
(Development of methodology;
System Study Analysis;

Identification of risk area and their
causes; and

Developing prevention proposals and

Survey findings acknowledged by
stakeholders and publicly discussed
(incl. in media)

Cooperation of the Ministry of
Justice.

Scoping study

In-country visits
to carry out
survey and
analyse findings
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plans.)

Presentation of
findings to
stakeholders

December
2008

Activity 2.2.2

Provision and training of standard
guidelines and methodologies in
carrying out periodical corruption risk
assessments based on the System
Study No. 2 provision of methodology
on the implementation of prevention
plans.

Various reports (including GRECO
reports).

Reports used as starting point for
initiation of policy changes.

Need for corruption  risk
assessments and its periodic
repetition understood by
stakeholders.

MoJd, High
Judicial Council

Experts who
participated  in
211

Output (2.3): Risks of corruption reduced in the pr

osecution and police

January 2008 | Activity 2.3.1 | Corruption Risk Assessment and | Various reports (national/inter- | Commitment of Mol and | Mol 2 international
—June 2008 Prevention Plans: System Study No. | national), including GRECO relevant departments to 2 local experts
3 on Corruption Risks within the participate in survey
System of Ministry of Interior | Survey findings acknowledged by Scoping study
(Development of methodology; stakeholders and publicly discussed
System Study Analysis; (incl. in media) In-country visits
Identification of risk area and their to carry out
causes; and survey and
Developing prevention proposals and analyse findings
plans.)
Presentation  of
findings to
stakeholders
August 2008 Activity 2.3.2 | Provision and training of standard | Various reports (including GRECO | Need for  corruption  risk | Mol Experts who
guidelines and methodologies in | reports). assessments and its periodic participated  in
carrying out periodical corruption risk repetition understood by 231
assessments based on the System | Reports used as sources for initiation | stakeholders.
Study No. 3 provision of methodology | of policy changes.
on the implementation of prevention
plans
January 2008 | Activity 2.3.3 | Corruption Risk Assessment and | Various reports (national/inter- | Commitment of prosecution and | Prosecution 2 international
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—June 2008 Prevention Plans: System Study No. | national), including GRECO relevant departments to 2 local experts
4 on Corruption Risks within the participate in survey
System of Prosecutorial Services | Survey findings acknowledged by Scoping study
(Development of methodology; stakeholders and publicly discussed
System Study Analysis; (incl. in media) In-country visits
Identification of risk area and their | Various reports (national/inter- to carry out
causes; and national), including GRECO survey and
Developing prevention proposals and analyse findings
plans.) Survey findings acknowledged by

stakeholders and publicly discussed Presentation of
(incl. in media) findings to
stakeholders

August 2008 Activity 2.3.4 | Provision and training of standard | Various reports (national/inter- | Need  for  corruption  risk | Prosecution Experts who
guidelines and methodologies in | national), including GRECO assessments and its periodic participated  in
carrying out periodical corruption risk repetition understood by 232
assessments based on the System | Survey findings acknowledged by | stakeholders.

Study No. 4 provision of methodology | stakeholders and publicly discussed

on the implementation of prevention | (incl. in media)

plans Various reports (national/inter-
national), including GRECO
Survey findings acknowledged by
stakeholders and publicly discussed
(incl. in media)

June 2008 Activity 2.3.5 | Workshop and expert advice for the | Reports and public communications | Issue not yet covered by other | Prosecution 1 - 2 Experts
elaboration, introduction and | on Codes of Conducts in the | TA programmes; (national and
implementation of codes of conduct in | prosecution system international)
the Prosecution system Prosecution committed to

introducing Codes of Conduct; TP
Commitment translates into the Workshop
allocation of human and

financial resources to make

system efficient and effective

June 2008 Activity 2.3.6 | Workshops and expert advice for (the | Reports and public communications | Issue not yet covered by other | Ministry of Interior | 2-3 experts
elaboration) and implementation of | on Codes of Conducts TA programmes; (national and
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codes conduct and disciplinary and
redress/appeal procedures in the
Ministry of Interior bodies

Prosecution committed to
introducing Codes of Conduct;

Commitment translates into the
allocation of human and
financial resources to make
system efficient and effective

Ministry of Interior is ready to
implement such measures

international)

P

Workshop(s)

Output (2.4): Conflicts of interest reduced in the

political process

April 2007 Activity 2.4.1 | Workshop on European standards of | Relevant reports, including GRECO | Continued  commitment of | Central Election | 2 international
legislation, regulations and practices | reports Ukrainian authorities to tackle | Commission experts
on financing of political parties and issues
electoral campaigns in the light of | Public debate on identified issues MoJ 2 national
European standards and good experts
practices: Council of Europe Parliament
guidelines “Financing political parties Desk review and
and election campaigns”, (GRECO TP paper
documents) related to immunities,
lobbying and corruption of members of Workshop
national assemblies.
(identification of issues of concern as
per subject)

June 2007 Activity 2.4.2 | Workshop to support disclosure, | Relevant reports, including GRECO | Continued  commitment  of | Central Election | 2 international
reporting, monitoring and enforcement | reports Ukrainian authorities to tackle | Commission experts
of legislation and regulations on issues
financing of political parties _and | Public debate on identified issues MoJ 2 national
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electoral _campaigns (follow-up to
recommendations from GRECO)

Parliament

experts

Desk review and

TP paper
Workshop
September Activity 2.4.3 | Analysis of tools to minimise the | Relevant international reports | Continued  commitment  of | Ministry of Justice | 2  international
2007 vulnerability of the legislative process | (including GRECO) Ukrainian authorities to advance experts
to corruption including regulation of issues Parliament
lobbying (analysis of national | Issues at stake discussed through 2 national
practices, case studies from Europe | public hearings, in parliament and in | UPEPLAC project | UEPLAC Project | experts
and USA, elaboration of proposals). the media findings/recommendations to be
incorporated and considered. Desk review and
TP paper
Workshop
October 2007 Activity 2.4.4 | Workshop to support the | Relevant national and international | Continued  commitment  of | Tax 2  international
implementation of obligations of | reports (including GRECO). Ukrainian authorities and | administration experts
elected office holders to declare relevant stakeholders to
assets and conflict of interests as well advance issues TBD 2 national
as other measures to reduce, and experts
control conflict of interests in general.
Desk review and
TP paper
Workshop
November Activity 2.4.5 | Workshop and follow-up on GRECO | International reports, incl. GRECO. Continued  commitment  of | Ministry of | 2 international
2007 recommendations with regard to | Media reports Ukrainian authorities to tackle | Justice; experts
immunities and privileges of issues at stake. Parliament;

parliamentarians and judges and other
categories.

Public discussions

Supreme Court

High Judicial

2 national
experts

Desk review and
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Council of Judges

TP paper

Workshop

Output (2.5): C

apacities enhanced at the level of |

ocal and regional authorities for the prevention of

corruption and strengthening of integrity

November Activity 2.5.1 | Support the drafting of a short and | Draft National Handbook Identification of a competent 1 local expert
2007 structured National Handbook on local expert 1 international
ethics in local government, based the Help from national and local expert
European Public Ethics Handbook, stakeholders in identifying and
and translation of other relevant accessing sources of
documents into Ukrainian information
December Activity 2.5.2 | Raise interest among local | Letters of interest in taking part in the | Identification of a committed 1 local expert
2007 government stakeholders and create a | Steering Group local partner
Steering Group for supporting public | Other forms of interest expressed in | Interest from local stakeholders
ethics in local government relation to the benchmarking | 5 municipalities are committed
programme to the programme
Clear commitment expressed by at
least 5 municipalities in
implementing the full programme
February 2007 | Activity 2.5.3 | Organise the first meeting of the | Documents of the Steering Group | Identification of a committed 1 local expert
Steering Group to revise the National | meeting local partner 1 international
Handbook and to revise and adopt the | Meeting report Interest from local stakeholders expert
National Score Card for the | Revised National Handbook 5 municipalities are committed 1 workshop
benchmarking exercise National Score Card to the programme
March — April | Activity 2.5.4 | Organise the first round of self- | Self-assessment forms Identification of a committed 1 local expert
2007 assessments and preparation of the | National Benchmark (composed of | local partner
National Benchmark on public ethics | the National Score Card plus | Interest from local stakeholders
at local level average scores) 5 municipalities are committed
to the programme
May - June | Activity 2.5.5 | Selection and training to the use of the | Training report Identification of a local partner 1 Training
2007 peer review and benchmarking | Training evaluation forms filled in by | Identification of a competent workshop
process for 15 peer reviewers (5 local | the trainees at the end of the training | local expert 1 local expert
elected representatives, 5 senior local | session Identification of 15 qualified 1 international
public servants and 5 specialists in volunteers for the role of peers expert
public administration)
September  — | Activity 2.5.6 | Organise peer reviews in the 5 pilot | 5 reviews reports Identification of a local partner 1 local expert
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October 2007

municipalities to  evaluate their
experience in view of its improvement
and, if appropriate, dissemination and
replication throughout Ukraine. Each
peer review should lead to the
preparation of reports including
Recommendations for the
improvement of the situation in the
municipality under review

5 review Recommendations

Commitment of peer reviewers
5 municipalities are committed
to the programme

5 review visits of
4 days for peer
review teams of
4 persons each

December
2007 -
February 2008

Activity 2.5.7

Support  the preparation and
implementation of Corruption
Prevention Plans in the 5 pilot
municipalities  (risk analyses and
benchmarking, review status of local
officials, review effectiveness of
internal and external monitoring and
control mechanisms, implementation
of codes of conduct)

5 Corruption Prevention Plans

Identification of a local partner
5 municipalities are committed
to the programme

1 local expert

March - April
2008

Activity 2.5.8

Revise the National Handbook on
public ethics in the light of the results
of the Benchmarking exerice (Score
Card, Benchmark, peer review
recommendations and  Corruption
Prevention Plans) and, if appropriate,
prepare a draft National Strategy to
improve public ethics at local level

Revised National Handbook
Possibly, the National Strategy

Identification of a local partner
Identification of a competent
local expert

1 local expert
1 international
expert

June 2008

Activity 2.5.9

Organise the Second Steering Group
meeting to adopt the revised National
Handbook (and, if appropriate, the
National Strategy) and to assess the
implementation of the programme

Meeting report

Meeting documents

Handbook on Public Ethics at local
level

Identification of a local partner

1 international
expert

1 local expert

1 workshop

September
2008

Activity
2.5.10

Publish the revised National
Handbook. Subject to agreement by
participating municipalities, review
Recommendations and Corruption
Prevention Plans could be appended
to the Handbook

Publication “Handbook on Public
Ethics at local level”

Distribution list

Reactions from adressees and the
media

Identification of a local partner
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(Subject to | (Activity (Subject to available resources, | (Peer reviews reports (Identification of a local partner (1 local expert

available 2.5.11) organise a second round of peer | Reviews comments and | Commitment of peer reviewers 5 review visits
resources) reviews in the 5 municipalities in order | recommendations) 5 municipalities are committed for 5 peer review
to assess changes) to the programme) teams of 4)

Output (2.6): Public participation in the anti-cor  ruption effort promoted

October 2006 Activity 2.6.1 | Develop the terms of reference for a | Call for submission of proposals from | N.A. Council of Europe | Team Leader in
grant programme open to NGOs and | NGOs. Kyiv Project | conjunction with
other civil society organisations aimed Team EC consultants.

at promoting public involvement in the
anti-corruption effort

Purpose (3): To strengthen the anti-corruption leg  al framework and effective and impartial enforcemen  t of the criminal legislation on corruption

Summary of objectives supported under Purpose 3:

* Relevant draft amendments in line with international anti-corruption standards and technical reports on specialisation, training, and multidisciplinary approach of law enforcement
and judicial authorities in the fight against corruption elaborated

Sources of verification of objectives reached:

e Activity reports, GRECO reports, draft amendments, technical reports, partner institutions documentation

Assumptions/risks:

*  Commitment and co-operation of relevant partner institutions

Output (3.1): Draft laws available to improve the prevention and control of corruption in accordance with the Criminal and Civil Law Conventions of the

Council of Europe (ETS 173/174), the United Nations  Convention against corruption and other relevant i nternational legal instruments

January 2007 Activity 3.1.1 | Expert Opinion and Review of | Projects reports; Draft Concept available for | Main Civil Service | 2 Experts Desk
coherence of Draft Concept of review by  responsible | Department of | review;
Administrative Reform with European | Other reporting and communications | institutions; the of Ukraine;
anti-corruption standards. of relevant Ukrainian institutions; 1 Fact finding
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Political will to undertake | MOJ; mission;
Relevant institutions’ web-sites necessary reforms, and review
disseminating information and the on-going legislative process | National Delivery of
providing feed back; in line with the European | Commission for | Technical Paper
standards; the Strengthening | (Expertise
Media coverage; of Democracy | Opinion);
Consistency of coordination | and Rule of Law; Round Table
GRECO Evaluation Report[s] and | and cooperation among all Discussion
recommendations and GRECO | relevant institutions and key | Secretariat of the | (RTD);
compliance reports players during the entire | President of
process; Ukraine; Follow up.
Clear transparent process and a | Council of
thorough stake holder | National Security
consultation mechanism; and Defence;
Available resources provided | School of Public
and committed by the relevant | Administration;
beneficiary and coordinating
bodies/institutions.
January 2007 Activity 3.1.2 | Expert Opinion and Review of the | Projects reports; Draft Concept available for | Ministry of | 2 Experts;
Draft Concept of the Reform of review by  responsible | Justice;
Criminal Justice and Law Enforcement | Other reporting and communications | institutions; National Desk Review;
Agencies in line with European anti- | of relevant Ukrainian institutions; Commission  for
corruption standards. Political will to undertake | the strengthening | 1 Fact finding
Relevant institutional web-sites necessary reforms, and review | of democracy and | Mission;

disseminating information and
providing feed back;

the on-going legislative process
in line with the European

the rule of law;

Technical Paper

standards; Secretariat of the | (Expertise
Media coverage; President of | Opinion);

Consistency of  Coordination | Ukraine;
GRECO Evaluation Report[s] and and Cooperation among all Round Table
recommendations and GRECO relevant institutions and the key | Council of | Discussion
compliance reports players during the entire | National Security | (RTD);

process; and Defence.

Follow up.
Clear  transparent  process,
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including thorough stake holder
consultation mechanism;

Available resources provided
and committed by the relevant
beneficiary and coordinating
bodies/institutions.

October 2006 Activity 3. Expert Opinion and Review on the | Projects reports; Draft Concept available for | Ministry of 2 Experts;
1.3 coherence of: review by  responsible | Justice;
Other reporting and communications | institutions; Desk review;
- Draft Law on the Judiciary; and of relevant Ukrainian institutions; National
- Draft Law on the Status of judges, Political will to undertake | Commission for 1 Factfinding
Relevant institutions’ web-sites necessary reforms, and review | Strengthening mission;
with European anti-corruption | disseminating information and the on-going legislative process | Democracy and
standards. providing feed back; in line with the European | the Rule of Law; Technical Paper
standards; (Expertise
Media coverage; Supreme Court; Opinion);
Consistency of  coordination
GRECO Evaluation Report[s] and and cooperation among all | Council of Round Table
recommendations and GRECO relevant institutions and key | Judges; Discussion
compliance reports players during the entire (RTD);
process; Secretariat of the
President of Follow up.
Clear transparent process, | Ukraine;
including a thorough stake
holder consultation mechanism; | Association of
Judges of
Available resources provided | Ukraine.
and committed by the relevant
beneficiary and coordinating
bodies/institutions;
In addition a financial feasibility
concept has been provided and
agreed/committed by
government.
June 2007 Activity 3.1.4 | Support the implementation of | Database of legal acts of Ukraine Continuous  commitment  of | MoJ Council of
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GRECO recommendations on Ukrainian authorities to adhering | TBD Europe local
compliance with relevant international | GRECO compliance reports to international legal standards. project team
anti-corruption legal instruments.
Other relevant monitoring reports Relevant
(Activities need to be defined upon | (OECD) international and
issuance of GRECO report) national experts
December Activity 3.1.5 | Support to the drafting of legislation | Database of Legal Acts Continuous  commitment  of | MoJ 6 TP’s
2006 — August that results from anti-corruption law Ukrainian authorities to align 2-6 experts
2007 package, submitted by the President Ukrainian legal framework with
of Ukraine to the Parliament. international standards;
Follow-up will be defined further after Sufficient resources (human and
review. financial) made available
December Activity 3.1.6 | Expert support in aligning the draft | GRECO compliance reports MoJ
2006 - Law of Ukraine “On Public Service”
February 2007 (new version) with the anti-corruption | Other relevant monitoring reports
law package, submitted by the | (OECD)
President of Ukraine to the Parliament
December Activity 3.1.7 | Support to publicising the contents of | Database of Legal Acts Broad-based commitment to | MoJ, Workshop;
2006 the anti-corruption law package, fighting corruption, including
submitted by the President of Ukraine through relevant legislation. Parliament Local and
to the Parliament international
experts.

Output (3.2):
corruption offences

Judges trained and specialised in ad

judication of corruption; law enforcement

officials

trained in the investigation and prosecution of

April 2008 Activity 3.2.1

Multidisciplinary Conference on issues
related to investigation and

prosecution of corruption related
offences (challenges, national
practices and foreign experience,
case  studies, pro-active and
multidisciplinary approach,
participation of relevant bodies,

including supreme audit institutions).

Various reports (including GRECO)

Issue not yet covered by other
donors

SG partners

P
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March — May | Activity 3.2.2 | Expert Review and Recommendations | GRECO reports Reform of system of prosecution | Bodies 2 experts
2008 on the effectiveness of bodies is underway/finished in | responsible  for | (international
responsible for the pre-trial conjunction with international | pre-trial and national)
investigation and prosecution of legal standards. investigation and
corruption  offences (follow-up to prosecution. TP and Fact
recommendations from  GRECO, Finding Mission
special emphasis on specialisation
and from the  Multidisciplinary
Conference Conclusions)
September Activity 3.2.3 | In-country  training  activity  for | Reports, including GRECO Reform of system of prosecution | Investigation and | 1 Training
2008 prosecutors and investigators from is underway/finished in | prosecution Activity
central and regional offices (case conjunction with international | authorities  from
studies, pro-active and legal standards. central and | 2 international
multidisciplinary approach, regional level and | experts
participation of relevant bodies, other relevant
including supreme audit institutions) authorities 2 national
experts
November Activity 3.2.4 | In-country training activity for police Reform of system of prosecution | Mol, Prosecution | 1 Training
2008 officers and other law enforcement is underway/finished in activity

officials from central and regional
offices (case studies, pro-active and
multidisciplinary approach,

participation of relevant bodies,

conjunction with international

legal standards.

2 international
experts

including supreme audit institutions 2 national
experts
TP
October 2007- | Activity 3.2.5 | Upon adoption of relevant legislation: Reform of system of prosecution | Mol, Prosecution | 2 international
March 2008 Provide training tools through a is underway/finished in experts
Manual of Training on Investigation conjunction with international
and Prosecution of Corruption related legal standards. 2 national
offences. experts
Legal acts have adopted
P
November Activity 3.2.6 | Joint multidisciplinary training for Reform of system of prosecution | MoJ, 2 international
2008 judges, prosecutors, police and other is underway/finished in | Prosecution, Mol | experts

law enforcement officers from central

conjunction with international
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and regional levels on pro-active and
multidisciplinary approach, specialised
officers on finance and economics,
inter-agency and international
cooperation during criminal
proceedings on corruption related
offences.

legal standards.

2 national
experts

TP

December Activity 3.2.7 | Provide Technical Advice on the Need not yet covered by other | Mol, Prosecution | 2 International
2008 introduction and application of case donors. experts
management systems for the Ministry
of Interior and Prosecution services, in 2 Local experts
particular of a unique system for
registration  of  corruption  and Scoping Study
economic crime related offences.
TP
2 Workshops
(introduction and
feedback)
January 2009 Activity 3.2.8 | Provision of IT equipment / advice (to

be specified if needed)
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7.2 Annex Il

Minutes
UPAC Steering Group Meeting 6 March 2007

General:

Representatives from all SG institutions were present at the meeting, i.e. Ministry of Justice, Ministry
of Interior, National Security and Defence Council, Prosecutor-General's Office, Presidential
Secretariat, Verkhovna Rada, Main Civil Service Administration, Parliamentary Institute, and the
Academy of Judges. Further the UPAC Team Leader and the Project Manager from Strasbourg
were present, as well as a representative of the European Commission Delegation.

Invitations had been sent by the Ministry of Justice, along with an excerpt of the Workplan for the
next 6 months. SG members had been asked to prepare suggestions and comments prior to the
meeting.

Discussion:
a) Short presentation on activities so far:

The UPAC Team Leader provided a short synopsis of the activities held under the project so far; a
written document had also been handed out to participants at the meeting, summarizing the events.
SG members (from the Prosecutor General’'s Office and from the Academy of Judges) asked specific
guestions concerning the expertise done in the framework of UPAC on the draft Law on the Judiciary
and the draft Law on the Status of Judges. It was agreed that the expertise would be forwarded to
SG members. The SG member of the Verkhovna Rada Committee on the Fight against Organised
Crime and Corruption commended the high quality of the expertise and roundtable discussions held
in the framework of the project on the draft anti-corruption legislation currently being worked on in
the Committee.

b) Discussion on up-coming events:
1. Events agreed
MoJ presented participants with a plan of proposed activities. These are the following:

- (UPAC Workplan Activity 1.1.1) Analysis and expertise on the draft Action Plan against
Corruption, in light of international standards and best practices and against the up-coming
GRECO recommendations. TIMING: to be finished by 10 April 2007

- Presentation of the expertise on the draft Action Plan in light of changes that might be
necessary as a result of the GRECO recommendations, in two roundtable discussions
involving Mol, MoJ, State Civil Service Department, Secretariat of the Cabinet of Ministers,
State Security Service, the Parliamentary Committee on the fight against Corruption, the
National Security and Defence Council, and the Presidential Secretariat.

TIMING: third week of April 2007 (precise dates are currently being co-ordinated between the
MoJ, the other stakeholders, and will have to be confirmed pending availability of the
experts).

- One, possibly two, roundtable discussions on Article 6 of UNCAC and GRECO
recommendations and the impact both have on anti-corruption draft legislation which is
currently being elaborated, with the Parliamentary Committee on the Fight against Organized
Crime and Corruption, involving also representatives of the National Security and Defence
Council, Secretariat of the Cabinet of Ministers, the Presidential Secretariat, Mol, MoJ.
TIMING: second week of April 2007 (precise dates are currently being co-ordinated between



the MoJ, the other stakeholders, and will have to be confirmed pending availability of the
experts).

The presidential secretariat requested:

- In accordance with the UPAC Workplan, the conduction of expertise on the up-coming draft
Concept of Administrative Reform (UPAC Workplan Activity 3.1.1), and on the draft Concept
of the Reform of Criminal Justice and Law Enforcement Agencies (UPAC Workplan Activity
3.1.2). TIMING: Both concepts are currently being finalized, but it is expected that the
expertise will be necessary to feed into the debate about their adoption before the end of
June.

2. Events not agreed upon:

The MoJ also suggested conducting a survey of corruption in the law enforcement system, as
opposed to a general public opinion survey (UPAC Workplan Activity 1.1.3), the methodology for
which had been in the course of preparation for several months now. MoJ said that there are too
many public opinion surveys already, and that there was no need to duplicate and spend scarce
resources on such an activity. CoE expressed surprise at this suggested turn of direction given
that beneficiary institutions, including the MoJ, had been participating in the process of
development of the methodology, without indicating that this was an unnecessary activity, and
said that this would need to be discussed with the donor, as it would imply re-direction of funds;
CoE also made clear that funds had already been spent on this. At the same time, CoE made
clear that if the beneficiaries felt that this activity was not needed and duplicating ongoing
activities, there was no point in insisting.

CoE raised the question of the activities foreseen according to the Workplan on financing of
political parties (UPAC Workplan Activities 2.4.1, 2.4.2). The MoJ felt that there was no scope for
an additional event, but that a thematic bloc on the financing of political parties should be part of
one of the roundtables held to discuss the recommendations of GRECO.

3. Events pending decision:

The MoJ suggested requesting official CoE expertise on the new version of the Draft Law on the
Civil Service (UPAC Workplan Activity 3.1.6), in accordance with the Workplan. However, there
was conflicting information from the State Civil Service Department as to the timelines for the
new draft to be finished. MoJ said that it would get back on this issue once the timelines were
clarified. Expertise was necessary in order to accommodate concerns from GRECO in the new
version of the draft Law. This also concerns the draft Law on Code of Conduct of Persons
Empowered with State Functions (UPAC Workplan Activities 2.1.1, 2.1.2).

¢) Follow-up:

It was agreed that participants would be sent, in electronic format, the minutes of the meeting,
and the up-dated chart of activities for the forthcoming months (until end of June 2007). The
deadline for the submission of comments or objections would be 23 March 2007. It was also
decided that as of now, the SG should meet every three months to discuss progress made and
up-coming activities.

The Team Leader will also send the expertise on the draft Law on the Status of Judges and the
draft Law on the Judiciary to the Prosecutor-General’'s office; she will further communicate to SG
members the contact details of the other three EC/CoE projects.

The Team Leader, together with the counterpart from the Ministry of Justice, will co-ordinate
possible dates for the three roundtables; the MoJ will liaise with the other beneficiary institutions,
and in particular the parliamentary committee; the Team Leader will confirm availability of
experts on the potential dates.

34



7.3 Annex Il

List of Mass Media

17 January 2007

1. RADA - Parliamentary TV channel

2. LUX - TV company

3. UTR - TV company

4. RADIO ERA - radio channel

5. TOVARYSH - newspaper

6. UT-1 - the National TV company

7. JURYDYCHNA PRAKTYKA (‘Legal Practice’) - newspaper
8. ROSBALT UKRAINE - news agency

9. GOLOS UKRAINY (‘The Voice of Ukraine’) - newspaper
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Background

This Technical Paper was prepared in the framewbthe EC/Council of Europe ‘Project against Cotiup in Ukraine — UPAC’, and as a response to aestiby
the National Commission for the Strengthening offideracy and the Rule of Law. While Peter Gill comied on the pre-final version of the draft Conagfpthe

State Policy in the Sphere of Criminal Justice badl Enforcement Reform in Ukraine (March 2007), Bldoerg Albrecht commented on the draft Concepia f
version (April 2007).

Concept of the State Policy in the Sphere of Crimial Justice and Law Expert Opinion of Peter Gill®
Enforcement in Ukraine

Sectionl

Objective and Tasks of the Concept

The objective of the Concept on the State PolicthenSphere of Criminal Justice ahd
Law Enforcement in Ukraine (hereinafter — the Cquices to establish criminal justige
and law enforcement system in Ukraine, which osrditasing on principles of the
rule of law in accordance with European standardb guarantees respect for human
rights and fundamental freedoms.

The tasks of the Concept, stemming from its objectare the following:

1) to create a scientifically grounded methodolabfcamework for establishment of|a
new system of criminal justice and law enforcensggncies;

2) to outline the steps and order of measuresfavmethe system of criminal justige
and law enforcement agencies;

3) to achieve practical implementation of the fallog main measures:

« to humanise criminal legislation through decrimisation of a significant
part of offences punishable under criminal law #m@dugh classification of the latts
into crimes [zlochyny] and criminal misdemeanokryinalni prostupkyl];

W
=

« to ensure fair criminal trial;

- to secure procedural equality of rights of partcifs of the crimina

2 Expert Opinion prepared by Peter Gill, ProfessdPalitics and Security Liverpool John Moores Unsigr, UK and supported by the joint COE/EC project
'Support to Good Governance: Project against Caiwopn Ukraine (UPAC)’



proceedings, based on adversarial and discretigmargiples;

- to unify, to the extent allowed by the specificstbé criminal procedure
procedures of judicial consideration of the crinhinience cases with those in ci
and administrative adjudication;

« to reform procedure and organisation of the pi-tnvestigation of the
criminal offences;

« to structure the system of the pre-trial investaatbodies in accordang
with new procedures of such investigation and ime liwith paragraph 9 of th
Transitional Provisions of the Constitution of Ulkiey

[0

- to carry out other required institutional changegthie system of criming
justice and law enforcement agencies;

- to introduce a probation procedure and to widen shepe of use o
restorative justice (mediation) procedures.

SECTION I1

The State of the Criminal Justice Sphere and Law Eiorcement Agencies

During the years after Ukraine regained its stateependence and adopted

Constitution criminal justice has not experiencetdssantial transformations. Theo
of criminal law and theory of criminal procedurevlanot broken free from th
doctrinal legacy of the Soviet era.

ry
e

The Criminal Code of Ukraine of 2001 does not diffeconceptual terms from that
1960. Criminal procedure legislation of Ukraine vegnificantly improved in 200
only in sections concerning review of the firsttaree court decisions, namely n¢
types of appeal were introduced.

Of
|
BW

Regulation of the pre-trial investigation and carghsideration of criminal cases in t
courts of the first instance remained in fact umgjea in its essence. Pre-tr
investigation is still divided into inquiry [diznaga] and investigation [slidstvo] as

was introduced in the Criminal Procedure Code @01%uch division is unjustified.

The criminal case can be instigated by both thelilggbody and the investigatio
body. The same bodies can conduct investigativieres;tgather and fixate evidend
and most importantly, can file criminal cases vatturts with the only difference — fc
the investigation it is done through an indictmant for the inquiry — through

he
al
it
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protocol form. Nevertheless such a difference doet affect the essence of t

ne
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investigation, thus making such a division unneagss

The aspirations to adopt a new Criminal Proceduwée®f Ukraine without a chang
of the concept of criminal justice; without fundarmted reform of the pre-trig
investigation stage of the criminal process; withoreation of new standards f
operation of the bodies within the system of criahijustice will simply be an attemy
to conserve the existing model regardless of itensistency with the principle of th
rule of law and international obligations of Ukrain

je
|
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Versions of other reforms proposed previously piedi solely for changes of th
bodies which were to conduct procedural activitgch proposals did not solve t
existing problems.

e
he

The European Court of Human Rights, having ackndgdd in a number of it
judgments the facts of violation by Ukraine of fivehibition of torture or inhuman @
degrading treatment (case Afanasyev v. Ukraine, et al.), of the right to a fair trial i
criminal cases (cases &bbtsev v. Ukraine, Merit v. Ukraine, et al.), etc., has thu
detected systemic problems in the sphere of crinilstice in Ukraine.

O o =0

The system of bodies which are called “law enforeeth (bodies of the interiof
security service, border guards, state tax serd@t®) inherited by Ukraine from th
Soviet period has failed to transform from a medrarof persecution and repressic
into an institution for protection and restoratioiinfringed rights of individuals. N

effective measures to reduce the level of corraptigthin this system have bee

undertaken. As a result there is a lack of propdtip trust in these bodies.

ns

N

SECTION III

Directions of the Reforming

Comprehensive reform in the sphere of criminaliggsand law enforcement agenc
should cover the following areas:

1) criminal law;
2) criminal procedure;
3) bodies of the criminal justice system and lafosement agencies;

4) procedure of execution of court judgments imanal cases.

eGiven the aims of the new Concept, that is, to maway from the doctring
legacy of the Soviet era, to remove the represaiecorrupt elements from ar
increase public faith in the criminal justice systeit would be appropriate f
include a fifth point here, such as: ‘proceduresettsure the integrity an
transparency of the criminal justice process’.

nd

o O

Introduction of new approaches in the sphere ohicrdl responsibility and criming

IINew approaches to criminal justice will certainlpngribute towards mor

]

justice will make it possible to change fundaméwtiie conditions for guaranteeir

geffective protection of human rights etc., but @aannot ‘change fundamenta

ly
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human rights, to establish a belief in person anthé society of effectiveness of t
principle of the rule of law, to raise the level péblic trust in Ukraine toward
institutions of the government overall and bodiésh® criminal justice system i
particular. It will eventually result in quality ahges in the Ukrainian legal system,
expected by the society.

héhe conditions for guaranteeing human rights’ -t thgpends on much broad
spolitical, social and cultural changes. There islight danger that the curre
nphrasing makes impossible promises.

as
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Criminal justice shall ensure strict adherencewman rights in the course of activiti
undertaken by the bodies which are empowered &stigate criminal offences and
the courts in accordance with the Constitution éfdihe and international humg
rights treaties, in particular the Convention fbe tProtection of Human Rights a
Fundamental Freedoms of 1950 (hereinafter — thegean Convention on Humg
Rights) taking into account the practice of itemretation by the European Court
Human Rights.

S
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The goal of the institutional reforming of the cimal justice system bodies is
establish a system complying with European starsddrde system of law protectiq
bodies [pravookhoronni organy] shall be transformietb a system of the la
enforcement agencies which will primarily be taskéth ensuring public order in th
society. Such a reform will provide that agenciesjuestion will no longer have ¢
inappropriate function of ensuring protection oé timdividual rights which shoul
belong to courts in Ukraine.

nt
5
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tdVhile appreciating that this is a summary, theestant that law enforceme
ragencies ‘will primarily be tasked with ensuringopa order..." is unhelpful, as i
vthe statement that it is ‘inappropriate’ that tipegtect human rights (this is al
econtradicted at beginning of section IIl of the fxa | am assuming that th
arstatement is made in an effort to distance the@gerirom Soviet and immedia
dpost-Soviet times. In 1996, when the new Consitutwas adopted, son
changes were agreed in the Ministry of Internalakff (MIA) of which a key
component was that:

‘[tlhe militia should focus on protecting the lifieealth, rights and freedoms of the

individual and the interest of society and theestgBeck et al, 2004, 307)

It is understood that the problem with such a braad of the militia function ig
that it was the basis for widespread interferentecitizens’ lives and thg
individuals’ rights were, in practice, normally sutlinated to the interests of t
state and its officials.

ne
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However, while it is appropriate to seek a reductiothe role of law enforceme
agencies, the statement in the draft goes tod=father, reference might be ma
to the following:

‘The main purposes of the police in a democratiety governed by the rule of

law are:

to maintain public tranquillity and law and ordersociety;

[e

to protect and respect the individual's fundamenights and freedoms as

enshrined, in particular, in the ECHR;
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to prevent and combat crime;
to detect crime;

to provide assistance and service functions topthigic.” [COE Committee o
Ministers (2001) 10]

Therefore, the final sentence in the paragraphldizeiremoved: it is the functio
of all criminal justice agencies to ‘protect andgect’ human rights.

The reforming of the criminal justice system shobkd carried out in line with the
judicial reform according to the Concept for thephovement of the Judiciary 1o
Ensure Fair Trial in Ukraine in line with Europe@tandards, approved by the Decfee
of the President of Ukraine of 10 May 2006 No. 361.

1. Conceptual Changesin the Criminal Legidation

All punishable deeds, identified in the currentn@nal Code of Ukraine, are now
encompassed by the notion of “crimes”. First of sillch approach does not take into
account the existence in the criminal law of dettdg vary in the degree of their
danger to the society (for example, murder andatiimh of the right to education; stgte
treason and violation of the labour law, etc.),akhall nonetheless have the same legal
consequence for the person — a conviction.

Secondly, it excludes from the remit of criminabgedure guarantees persons who
committed administrative offences, which are puaisby penalties that are criminal
in substance (short-term arrest, confiscation operty, withdrawal of a special right
etc.). The case-law of the European Court of HuRaghts, in particular judgments
against Ukraine (judgment in the case of Gurepk&kraine), indicates that such
approach is incorrect.

All criminally liable deeds in the future should bevered by a new unifying notion of
“criminal offences’ with the relevant differentiation, taking into@munt particularity
of each of the type, intorimes [zlochyny] andcriminal misdemeanours [kryminalni
prostupky].

Main criteria for such differentiation will be tliellowing features:

- degree of danger to individuals, society or theéestd the deed punishable
under criminal law;

- type of the criminal legal consequences.

42
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Criminal offences shall, therefore, be:

a) crimes — deeds, which represent the highest and high degfedanger fo
individuals, society or the state. Amongst the s/p& punishment for a crime shoy
be deprivation of liberty, including a life sentencCrimes will entail a conviction @
the individual;

=~

b) criminal misdemeanours — deeds, which represetdw level of danger fo
individuals, society or the state. The commissiberoninal misdemeanours will ng
entail deprivation of liberty and conviction of arpon. It will be possible to introduc
criminal liability of legal entities for criminal isdemeanours.

I The general section regarding division betweermieg’ and ‘misdemeanours’

d¢here is one issue | would raise, not because taft ¢ inconsistent with
European rights standards, but because it is dggnoim many jurisdictions. Thi
is the issue of ‘criminal liability of legal entts for criminal misdemeanours.’
would be better not to exclude the possibility thagjal entities’ may commi

extremely difficult to convict companies of seriotismes because the way th
responsibilities are fragmented through a corpdraty make it unlikely that th
necessary fault will reside entirely in one indivédl (Slapper and Tombs, 199
30-34). However, it can lead to a loss of legitigndo the legal process
corporations can only be convicted of ‘misdemeasiotiowever serious th
offence.

tappropriate in that it separates ‘crimes’ from ‘adsirative offences’. However

serious crimes up to, and including, homicide. e UK, for example, it i$

— O

[
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The category of criminal misdemeanours will alsolude those offences currently

provided for in the Code of Ukraine on AdministvatiOffences, which fall unde
court jurisdiction and are not of administrativeture (do not concern th
administrative procedures), such as hooliganisrtty gheft, etc. Such offences w
fall under criminal court jurisdiction. Liabilityor actual administrative offences (ng
compliance with the rules which relate to admiiste procedures) should |
withdrawn from under the court jurisdiction andnisgerred for consideration in no
judicial state authorities.

=

Such approach will ensure that:

a) individuals to whom the non-judicial state auities applied administrativ
penalties will have an opportunity to appeal agasueh penalties in administrati
courts;

e

b) individuals who are held liable by court for amimsion of a criminal misdemeano
will have an opportunity to appeal against the talecision through the existin
procedures.

ur

Such changes, in particular, will eliminate viodettiof the right of person to appe

al

against court decisions, which now exists in theesaof administrative offences

in

43



conflict with Article 2 of the Protocol No. 7 toeghEuropean Convention on Hum
Rights.

Introduction of the mentioned innovations will régureview of provisions of th
Criminal Code, as well as adoption of the Code a@miistrative Misdeeds whic
will replace the existing Code on Administrativeféices. As a result, provisions
the General Part of the Criminal Code will requareendments to define peculiariti
of liability of natural and legal persons for crimal misdemeanours (provisions on |
offender, his ability to be held liable, the gudgmplicity, types of punishment, reli
from punishment and serving of the sentence, ctiowicetc.). Provisions of th
Special Part of the Criminal Code shall be divided separate chapters on crimes
criminal misdemeanours.

= W
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Revision of the Criminal Code shall also be aimetha further humanisation of th
criminal legislation, at the optimisation of theingcinal legal sanctions, at th
improvement of certain institutes of the Generat Bathe Code, etc.

e

2. Conceptual Provisions of a new Criminal Procedure Code

2.1. Criminal procedure in Ukraine shall be refodmbased on the followin
principles:

procedural equality of rights of the prosecutiod defence parties;

clear delimitation of the tasks and of the procedairthe stages of pre-tri
and court proceedings;

al

introduction of a new, free from accusatory biamycpdure for pre-tria
proceedings, in the course of which factual dat dise criminal offences and persa
who committed those will be gathered by covert amdrt methods, established
law;

1

Europe includes systems of criminal justice someavbich are inquisitorial an
nathers adversarial. Acknowledging the right of minies to determine their ow
bjustice system, European standards do not see#iviocate one or the other b
attempt to accommodate ‘best practice’ from eithwever, in doing this, car

=]

. adequacy of the procedures of the pre-trial andtqoceedings to the aimrr_mst be taken that mcompat_lble aspects of thedysbems are not incorporated
oy S P since that may lead to confusion.
and tasks of criminal justice;
. o A ... | At the moment, reading 2.2 Pre-trial proceedingseéms as though there may|be
;j brF)adenlng of the scope of application of restueajustice (mediation some such incompatibility. It proposes an essdytiabuisitorial procedure by
procedures, which ‘Gathered factual data will be recognisecw@sience in the case solely by

improvement of the judicial control and prosecutbdversight during pre

- the court in the presence and with direct involvena# the parties of prosecutid

trial proceedings;

and defence.’ It says that these proceedings |'dh@ldevoid of excessiv
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concentration of the court consideration of allesaat first instance in th
local courts;

creation of procedures which will enable attainmerit the goal of
punishment of the guilty persons without infringemeof human rights an
fundamental freedoms.

2.2. Pre-trial proceedingshall be devoid of excessive formalisation. Current inquiry
[diznannya] and investigation [dlidstvo] will be unified into one procedure of the pre-
trial investigation.

The Code will stipulate different proceedings relj@g crimes and criming
misdemeanours. Investigation of criminal misdemeasavill in particular provide fo
expedited procedures without a possibility of agadion of the preventive measure
the form of pre-trial detention.

Pre-trial proceedings will consist of various tygesert and covert) of gatherin
and registration of the factual data on circumstanof the deed, which a
necessary in order to sustain charges in the cQathered factual data will
recognised as evidence in the case solely by thet @@ the presence and wi
direct involvement of the parties of prosecutiod defence.

ol

eformalisation.’
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Yet, it also proposes that adversarial principldsemsure the procedural equali
of rights of defence and prosecution. This is adfréut experience with th
adversarial system in the UK is that arguments beitnwdefence and prosecuti
over the provenance and admissibility of eviderae loe extensive. Therefore,
will be difficult to avoid ‘formalisation’, for exaple, the records of the judici
sanction for the use of covert methods, the recofdssulting communicatio
interceptions, other evidence of surveillance @iy etc.

Ensuring of the procedural equality of rights of fharties will be based, first of all, ¢
the adversarial and discretionary principles. Tis #nd it is necessary to impro
procedural rules for gathering of information atsdsubmission to the court by part
of defence and prosecution. At the same time, ithégessary to provide fg
mechanisms to prevent abuse of the granted progledgints (submission of incorre
information, procrastination of the proceedings,)et

The procedure regulating the beginning of the pe¢-investigation, which will be
carried out exclusively in connection to the faghtaining elements of the criminal
liable deed, needs to be simplified. The pre-tpabceedings will be deemed
commenced from the moment of address by a naturiggal person or of receivin
information by other means. Relevant officials wilve a responsibility to instiga
pre-trial proceedings immediately upon obtaininghsaddress or information. A
procedural actions which do not require speciaktcauthorisation may be conduct
from the moment when pre-trial proceeding began.

The Draft refers to the ‘responsibility’ of offidea— presumably police and
yprosecutors — to instigate pre-trail proceedingsreceipt of information of a
apossible crime; does it need to be made clearéo aghether they have a legal
gduty to investigate or whether they have discretionto investigate under certgin
tecircumstances? Police normally do have such disergiven that they receiv
[Imany more reports of crime than they have the rmegsuto investigate. B
edvhere there are suspicions of corruption amongceplinen it is important t

make clear those circumstances, since otherwigd ibe impossible to determin

subsequently whether a decision not to investigaiereasonable or not.

—~ (D

D O
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The role of the prosecutor in the pre-trial invgation will be to exercise control ov
the adherence to law in the course of such invesbiy according to the model

control functions of prosecutors in European stalé® prosecutor shall assess ardat the prosecutor will be responsible:

direct the course of investigation taking into agtohis/her future position in the cot
while supporting public prosecution.

eiThis is the first of several places where refereiscenade to the role of th
bprosecutor (there are others under 3.1 and 3.Bgsé references establish cled

e
rly

r];or ensuring the legality of the pre-trial investiipn [here; five lines below:
‘control over the adherence to laws in the coursth® pre-trial investigation...
‘control over the legality of the pre-trail invegition’ at 3.2 sub-section 2)].

a) the prosecutor determines whether the investigatsirall be
terminated or what charges are to be brought {git ¢ines below anc

3.1] and,

]

b) conducts the prosecution in court [at ten linesoweand 3.2 subt
section 1)].

However, there is some ambiguity as to the relatign between the prosecutor
and militia in the investigation. The first reface is that the prosecutor will
‘direct the course of (the) investigation...” but fdines below, the Draft refers to
the ‘procedural guiding of individual investigatin’ Paragraph 3.1 refers o
‘control over the pre-trial investigation...” but shrefers to the decision as [to
whether or not the investigation should be contihugt how it is conducteg
There is some ambiguity here that needs to beweddh the interests of bof
prosecutors and law enforcement agencies. Eurcgpte@adards incorporate bo
models in which the prosecutor directs police itigasions compared with thos

=y

ith

in which police are independent [COE Rec (2000) d&agraphs 21-23] but|a
precise statement of what is proposed could beidied in the list of principles
under 2.1 of the Concept.
Thus, the prosecutor will have the following powiershe criminal process:
- control over the adherence to laws in the courdaepre-trial investigation
exercised through procedural guiding of individinestigations (taking decisions as
to the continuation or termination of the pre-tiialestigation, etc.);
- criminal prosecution of the person, including bimggcharges and drawing
up of the indictment act;
- sustaining of public prosecution in the court. TEhier a related issue that perhaps needs to béedain the Concept. This is
whether the prosecutor is to be empowered to cdnohwestigations. The

concern in the Soviet and post-Soviet period wad the procuracy was all
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powerful throughout the criminal justice proces$he Concept, in seeking to
move away from this, does not say that investigatigll be a function of th
prosecutor (see previous comment) but it does rdiernclear that it will not be. |
Europe, some prosecutors do conduct investigafiooE Committee of Minister
(2000) 19, 3], but the CoE Parliamentary Assemlaly stated more recently that
the future investigations service:

‘...should provide for the detachment of all inveatige powers from th
prosecutor’s office and not just those connectednigh-profile and corruptio
cases’ (PACE, 2005, 166).

There is certainly a strong argument for separatthg institutions for
investigation and prosecution so that they maycklrend balance’ each other.

The Code shall clearly define the legal statushefiictim, suspect and the accus
establish an exhaustive list of preventative messuheir duration, procedure for th
application, procedure for appeal and review inoedance with the requirements
the Constitution of Ukraine and the European Cotiwaron Human Rights.

ed;
pir
of

It is necessary to provide for in the legislatibattthe maximum duration of detenti
of the person without a court sanction (72 hows)provided for in the Constitution
Ukraine, shall only be acceptable in exceptionalesa At the same time it is also
necessary to constitute a procedure according towhirther detention of the persc
following the first 24 hours will only be possibleith the court sanction. Sug
procedure will comply with Article 9 of the 1966témnational Covenant on Civil an
Political Rights and with Article 5 of the Europe@onvention on Human Rights.

o he Draft is correct to note that attention wiledeto be paid to the length of tin
Dkor which persons may be detained before beingdstobefore a judge. ECH

\J

)Pertlcle 5(3) requires that this be done ‘promptlyhe draft refers to ‘exception
hcases’, but the ECHR requires that a state maygadge’ from its obligations
dunder the Convention only to an extent that icyrirequired by an emergen
that threatens the life of the nation (Starmer lgt2801, 3-4). The UK, for

example, has done this in the case of its terrolégjislation.

As a general rule testimony of the person will haviential validity under conditio
that such information is provided to the court cilye The parties of defence af
prosecution will have to notify and provide eaclmestwith all available to then
factual information about the deed. Relevant infatron will have to be examine
within reasonable time prior to the beginning ofidgroceedings.

n
nd
n
d

Defence attorney (representative) shall be seldayetthe person in question (suspe
accused, victim) from among the advocates. Bodieshe pre-trial investigation
prosecutor and court should have no procedural rymities to interfere with th
selection of the defence attorney and to prevesihér participation in the case. It

ct,

1%

is

UJ

necessary to ensure procedural guarantees fordeoritility of communication
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between defence attorney (representative) and stigmeused, victim.

The Code has to provide for an appropriate proedéirobtaining free legal aid b
persons who are victims and to the suspects (adirsthe criminal offences.

Somewhere in the Concept, there should be referientee duty on police t
inform promptly anyone arrested ‘in a language héeustands...the essent
legal and factual grounds for his arrest’ [ECHRi&et5(2)]. Also, any perso
taken into custody must be advised of their righr¢e legal assistance [ECH

Article 6(3)(c)].

O

al

R

As a rule, the accused has to remain free fromntlete until the court delivers a
re

judgment. The accused can be held in custody érthere is no possibility to secu
attainment of the objectives of justice by othearg In case of pre-trial detention {
accused is to be granted additional guarantegsariicular, the right to an obligato
participation of the defence attorney.

he
y

The parties shall have equal access to expert amniSelection of experts shall

entirely be within parties’ discretion.

2.3. Procedures for court control at the stagehefpre-trial proceedings need to
further improved. Constitutional rights and fundauaé freedoms of the person can
temporary limited only upon court’s sanction. Thdge will:

be
be

« sanction carrying out of special investigative \dties (interception of
information from the communication channels, imseht of covert devices fd
surveillance over a place or a person, review amige of correspondence, etc.);

=

- sanction all preventive measures (pre-trial detenti bail, written

undertaking not to leave a place, etc.) and othemsures of the procedural coercipn,

connected to the temporary restriction of persanal proprietary rights of the person

(property arrest, removal from office, temporarynb@ participate in commerci
activities). The issues of application of the measuwf procedural coercion must
decided at the court hearing with adherence toligend adversarial principles wi
obligatory participation of the parties of prosesntand defence;

So&
D

- fixate information as evidence in separate instsuedy., interviewing of th
seriously ill witness or of the witness whose hfed health are in danger in the cou
of pre-trial investigation);

11°]

rse

- review complaints on actions of the investigatogsecutor during the pre
trial proceedings, etc.

174
i
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The judge who participated in the pre-trial proéegd will have no right to conside

criminal case at the stage of the court proceedings

2

It is also necessary to improve the procedureHerjudicial consideration of criminal

cases at first instance. This procedure should aendnised with civil ang
administrative adjudication in part where thereudtidoe no discrepancies based on
subject and task of the criminal adjudication. AHses of crimes and crimin
misdemeanours at first instance should be consldexelusively by local courts wit
criminal circuit courts created therein to consitiher gravest crimes.

the
al
h

In the circuit criminal courts a jury trial shak liunctioning, whereby a panel of jurg
will issue a verdict in the criminal cases on tksues of fact only (for exampl
whether the deed took place, whether it was corathltly the accused, whether he/
is guilty of committing this deed), and a persoaguling in the process (professiof
judge) on the basis of the verdict will decide be issues of law.

r
e,
she
nal

S

The judge will study only the indictment and thegiséry of materials, documents a
statements which may be used as evidence. Matedafsiments and informatig
about testimony shall be provided to the courtaliyeby the parties of defence al
prosecution.

hd
n
nd

At the same time it is necessary to introduce afitirte of the recognition in the cour
of facts which are not disputed by the partiesteimd of their scrutiny during th
judicial consideration of the case.

It is necessary to significantly widen the scopeapplication of the procedures
restorative justice (mediation), in accordance withich the judge will make
decision as to the agreement on pleading guilieoomciliation between the accus
and the victim.

poBection | of the Concept refers to the introductiba probation procedure and t
aintention to widen the scope of the use of ‘regteeajustice (mediation
edrocedures’ and further reference is made here.

There are a number of points to be made here; fesstoration and mediation a
slightly different — the objective of the first ts ‘restore’ the victim to his/he
situation before the crime, while the second iprvide some way of resolving
conflict between people. But in neither case do thi¢ very comfortably with
ideas of human rights, that is, the protectionhef tights of individuals from th
abuse of power by state agencies within the crihjirstice process. Rather, bg
refer to the relations between private individualBhe point of reparation is 1
place the victim more centrally into the decisioaking process — this is
worthwhile enterprise to the extent that victime aften excluded from criming

justice processes but it requires much thougho d®ow it will be done within g
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framework of justice that is otherwise centred staklishing the guilt o
innocence of suspects and their consequent punighme

For example, the Concept incorporates the righiic@fms to legal representatid
and refers here to the judge deciding on, presuymé#i# acceptability to the cou
of ‘reconciliation between the accused and thedmict But studies of restorativ
justice schemes suggest that they should be carlimiependently of courts al

In order to provide the court with information oocil characteristics of the persg
who is being accused or is found guilty of commgtia crime, in order to make
decision on selection of the most adequate prexeemtieasure for this person or ty
of punishment, the probation service shall prepaig submit to the court materials
the social evaluation of the person with relevagbmmendations.

Pe
on

n,
a

Special juvenile justice procedures shall be deedowhich will allow for bette

consideration of the rights and interests of thaars. Criminal cases in which the

accused are minors shall be considered by the coumprising a professional judg
and two people’s assessors.

je

In individual cases (for example, when the persdr ws accused of committing
criminal misdemeanour can not attend the courtihgatue to certain circumstance
it is necessary to provide for a court hearinghbsemtia. In such cases patrticipation
the defence attorney is obligatory.

a
S)
of

It is also required to envisage an order proceeditgreby the judge, without holdin
a court hearing, delivers an order of court on pumishment of a person f
commission of the criminal misdemeanour if the perspleads guilty of its
commission and does not oppose the penalty whichtbeaordered by the judge. T
person can be held criminally liable through théeorproceeding only if he/she has
defence attorney and only if the opinion of thetiwicis taken into consideration,
well as the opinion of the prosecutor in the cagebe public accusation.

dgrhe Concept proposes that a person pleading goiley misdemeanour can on
pibe sentenced by a judge if the opinion of the wictias been taken inf
5 consideration.  There are two issues here, thougiertt European right
hstandards require no particular approach.

;Eirst, there is debate as to how much victims’ wesliould be taken into accoy

At sentencing — some say it is a good thing to tigevictim a ‘voice’ at this stag
— but others point out that possible inequalitresentencing might result if judgs
take into account powerful victim statements in @ase which are absent
another case.

Second, it may just not be possible to obtain tlesvs of the victim — researg
shows that some victims take a strong intereshénprogress of the case wh
others do not (Zedner, 2002, 443-47). Some justepr® try to forget theil

lawyers, especially if they operate on an advesibhesis (Zedner, 2002, 443-47).

[72)
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e
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in

unpleasant experiences. There is no reason in @rnghts standards why judgg
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should be unable to pass sentence in such cases.

Particularities of the closed hearings and spemiatedures for consideration of t

evidence (for example, interrogation as a witnelsshe person who is under the

protection) will be defined.

ne

With the view of respecting the presumption of iogrce it is necessary to abrog
the possibility for courts to remit a case for aiddial investigation.

ate

The procedure for review of the court judgmentsriminal cases should be improved.

Appellate courts should function only as courtsappeal instance. The courts of the

first instance should be deprived of the right &cide on the further fate of the
t.

appeals. To review cases in cassation, it is napess set up the High Criminal Cou
The Supreme Court of Ukraine shall review courtiglens in criminal cases on
under exceptional circumstances.

y

Opening of the case based on the newly discoverednestances shall be carried gut

upon decision of the court. Prosecutors should dpided of the exclusive right to

initiate review of criminal cases based on the weatdi$covered circumstances. Suc
right should belong to all parties to the procegdiland persons whose interests
affected by the judgment in the case.

N a
are

3. Reform of the bodies of criminal justice systana law enforcement agencies

Reform of the bodies which carry out pre-trial istigation and/or secure public ord

shall be focused on the improvement of their o@natin order to raise the level

human rights and fundamental freedoms protectian,rdinforce fight againg

criminally punishable offences, and to increaseliputonfidence in their work. Suchagencies.

reforming is supposed to ensure unified approacbelserence and consistency
measures improving performance of these bodidsatmonise forms and methods
their operation with European standards.

of
of

elPlease see comments made above (on changing ‘femdally the conditions fo
pfjuaranteeing human rights’). The statement heeensdo contradict that mag
tearlier about removing the protection of rightsnirthe responsibilities of theg

v
le
be

Reforming measures shall cover, in particular, théodies of:

«  Prokuratura;

« Security Service of Ukraine;

« Ministry of the Interior of Ukraine;
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State Criminal Execution Service of Ukraine;

State Border Guards Service of Ukraine;

State Customs Service of Ukraine;

State Tax Service of Ukraine;

Military Service of Order in the Armed Forces ofridke.

The reforming of the said bodies will include chesgn the forms and methods
their operation and their institutional reorganmat@imed at:

of

delineation of the political and professional leatie;

development and implementation of the professistaidards of conduct ¢
employees of the law enforcement agencies;

nf

demilitarisation of the system of the law enforceimagencies, namel
reduction in the number of posts which can bedily persons of lower and high
military ranks;

y
er

carrying out of activities to secure public ordercb-operation with the civ
society through various forms of such co-operation;

IFor the reasons detailed above (on changing ‘fuedéelly the conditions fo
guaranteeing human rights’), | suggest replacingplis order’ with a phrase suc
as ‘public safety and security’.

r

changing approaches to the evaluation of the éffswtss of work of the
criminal justice system bodies.

D

3.1. Pre-trial investigation of crimes and crimimaisdemeanours will be carried O
by bodies of the inquiry and of the investigatiarich shall in the future be unifie
under the name of bodies of the pre-trial invesitiga

Investigators of these bodies will gather materialsout circumstances having

significance for the case which will be fixatedessdence by the court.

The role of the prosecutor will lie in the contosler the pre-trial investigation throug
sanctioning of the continuation or termination bg tinvestigation, in conductin
criminal prosecution of the person and in suppbthe public prosecution in court.

Jh
J

To ensure the adversarial principle and procederplality of the parties @
prosecution and defence, it is necessary to comfhet establishment of the Bar
an independent self-governing profession which@ses the function of defence

the criminal proceedings, and to foresee a pog#gilid set up and regulate tm?

flt is a feature of Anglo-American legal systemst tlavyers are a self-governir
i"%%rofession in which those specialising in crimiteat may, at different points i

heir careers, act either as defence lawyers, pubses or judges. The proposal
he Concept appears to envisage separate professigrosecutors and defen

operation of private detectives (detective agefcies

[Ep—

n

lawyers — is that intentional?
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Given the rapid growth of the private security eedb the last twenty years, |it
is a very good idea to provide for its regulatiblowever, it would be best to
substitute a term such as ‘private security conggrior ‘private detectives’ of
‘detective agencies’ since these are more redfrigtens. Since PSCs are 1
public bodies, by definition, the ECHR does notlgpp them and this make
it all the more important that they be subjectdme form of regulation (seg,
for example, Schreier & Caparini, 2005).

The Parliamentary Assembly of the CoE proposes:

D

e. Private companies dealing with intelligence amdurity affairs should b
regulated by law, and specific oversight systemsulsh be put in place
preferably at European level. Such regulations shmclude provisions of
parliamentary oversight, monitoring mechanismsenging provisions an
means to establish minimal requirements for thetfaning of those privats
companies. [CoE Parliamentary Assembly 1713 (2005)]

13728 © Nar— e

3.2. It is necessary to bring constitutional fuoet and principles of organisation
the Prokuratura in line with European standards (according to tp&ions of the
Venice Commission and recommendations of the Paeliwary Assembly an
Committee of Ministers of the Council of Europe).

The Soviet model of th€rokuratura shall be transformed into the system of pu
prosecution which will be comprised of prosecuteith independent status and whi
will be headed by the Prosecutor General.

plic
ch

The Constitution shall provide for the followingnfttions of the prosecutors:
1) sustaining public prosecution in court;
2) control over the legality of the pre-trial intiggition;

3) oversight over the enforcement of laws duringoetion of judgments i
criminal cases and also in the process of appticadif other measures of coerci
which are connected to the restriction of the peakéreedom.

=

See comments at *7 and *8 [REPLACE] above

During the transitional period the prosecutors rnayallowed to preserve the functi

DN

of the representation of interests of persons hadstate in court in cases defined

by
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law and only upon request of relevant persons.

Organisational structure of the prosecutor's bodikall be built according to th
functional principle (guiding of the pre-trial instigation and sustaining of the pub
prosecution in court; representation of the intsresf persons and of the sta
oversight over the enforcement of laws in the psecef application of coercio
measures) and be in line with Recommendation oCihiamittee of Ministers of th
Council of Europe Rec(2000)19.

ic
te;

D =

The law shall define the status of prosecutors Wikitensure their independence n
only from outside political or other illegal inflnee but also from the procedu
interference of the higher ranking prosecutor.

ot
al

To this end a new procedure for selection, inigial on-going training, bringing to

disciplinary liability, dismissal, etc. of proseous shall be instituted.

On-going training for prosecutors shall include mhement of knowledge o
provisions of the Constitution of Ukraine, Europe@anvention on Human Right
case-law of the European Court of Human Rightsjic@l law and procedure.

=

3.3. Security Service of Ukraine shall be a body responsible for protection of
national security in line with European standard®edommendations of th
Parliamentary Assembly of the Council of Europe Nig®¥2 and 1713) which can
carried outjnter alia, through conduct of the counterintelligence atiggi

the
e
ne

The SSU may conduct pre-trial investigation onlhthwihe view of protection o
national security interests and only with regardthie strictly limited category @
crimes against the state. The SSU, through itsé@mieneasures, provides assistanc
other agencies in investigation of economic anerothimes.

f No agencies symbolised the abuse of human righteruformer authoritaria
fregimes as much as internal security services.eftier, the task of legislation fg
etteese agencies to work purely in defence of natiseaurity while respectin
individual human rights is especially difficult yanhportant. First, legislatio
should distinguish clearly between the internaluséc service and other la
enforcement agencies [COE Recommendation 1713 Y2005
Second, CoE Guidelines recommend that:
‘Internal security services should not be authakise carry out law enforceme
tasks such as criminal investigations, arrests, daetention.’ [CoE
Recommendation 1402 (1999) Guidelines B.iii]
Subsequently, the CoE has stated that, in ordethé&o6SU to comply with thes
Guidelines, it would be necessary to delete theugcService's ‘current law
enforcement character’ by transferring part of ftgictions to other lawy
enforcement agencies (PACE, 2005, 177). The Coneepves towards thi

=

position when it states that:
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national security interests and only with regardhi® strictly limited category g
crimes against the state...” (3.3)

thought should be given to denying the SSU all pewsd arrest and detentid
which, in cases involving national security andr@s against the state, could
exercised by the security militia (Concept 3.4r8)he same way as they would
by other sections of the militia.

If the SSU is to retain some law enforcement powienseeds to be made cle

prior judicial authorisation [COE Recommendatioi®241999) Guidelines B.ii].

An effective democratic oversight over the actesti of the SSU, including
parliamentary oversight, shall be exercised.

a

Other changes in the security sector will be idedtiin the Conceptual principles f
the operation of the system of bodies of the natisacurity and defence of Ukraine.

3.4. Minigry of the Interior shall become a civilian agency of the European miod
which militia (police) will be only one of its bogk.

(1)

Responsibilities of the Ministry will include:

1) protection of public order, traffic safety, berdcontrol (thus, the Ministry wil
receive the powers of the Central State Motor MeHitspection of the Ministry fo
Transport and Communication and of the State Ba&lerd Service);

-

2) fire protection, protection against natural dises and man-caused catastrop
civil defence of the population (thus, the Ministill be assigned with the releva
powers of the Ministry for Emergency Situations afwt the Protection o
Population from Consequences of the Chornoby! @ajatse);

hes,
nt
f

‘The SSU may conduct pre-trial investigation onlighathe view of protection of

Yet, to reduce public fears of the continuationaofpolitical police’, perhaps

just what they are, for example, can it arrest detdin people on its own decisipn
or only on the direction of the prosecutor? Sinylait should be made clear that
covert information gathering techniques may onlydeployed by the SSU with

=3

n
be
be

ar

3) criminal police functions to be effected throughification of divisions of

criminal militia and of the fight against organiseriime (the tax militia of the State

Tax Administration of Ukraine will join criminal pice).

Internal Troops of the Ministry of the Interior dHae transformed into militia (police
of the public safety, which secures legal orderblguorder and public safety

)In line with the comments made at *3 above, thisageaph puts too mug
.emphasis on the order-maintenance functions ot@alt the expense of oth

Divisions of the militia (police) of the public s§, in particular, will protect publi

Croles such as preventing crime. This should be assipad more since it reinforc

£S
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order, convoy arrested persons, protect defendhurisag court proceedings, purs
and detain arrested and convicted persons who eddegm under the custody.

Léhe shift proposed in the Concept from a paramylitawards a more civilian styl
of policing.

Security militia (police) will ensure security ofi¢ state authorities of Ukraine al

their officials, security of other important stddeations, objects of material, technig

and military maintenance of the Ministry of thednor of Ukraine, escort speci
cargoes, ensure observation of the special entraihe® at the places which are un

security, security of the diplomatic and consulassions of the foreign states on the

territory of Ukraine, etc.

nd
al
al
er

The function of registration of natural personslisha carried out by the Ministry g

Justice in accordance with one of Ukraine’s comraitta undertaken upon access
to the Council of Europe.

=

on

It is necessary to reorganise the State Departroanthe Issues of Citizenshi
Immigration and Registration of Natural Personstlé Mol of Ukraine into
demilitarised State Migration Service of Ukraine.

A

g

3.5. It is necessary to introduce specialisatiotthiwi the bodies of the pre-tri
investigation and prosecution service concergiorgbating corruption in line with the

1999 Criminal Law Convention on Corruption and tB803 United Nations

Convention Against Corruption. As an alternativetbe specialisation within th
existing bodies, a separate special anti-corru@gancy may be established.

alSection Il of the Concept refers to the lack of e since the Soviet perigd

including the point that:

" ‘No effective measures to reduce the level of

o qutiain within this system havj

been undertaken. As a result there is a lackagqartrust in these bodies.’

This is confirmed by Ukraine being at 99/163 nadioon the Transpareng
International Corruption Perceptions Index 2006 ywiransparency.org/cpi ) arj
a significant proportion of those charged with option were members of th
militia (Beck et al, 2004, 312; see also PACE, 20@ra.155). Given this, th
proposals in the Concept section 3.5 will needngtieening. It suggests eith
special units within the enforcement agencies separate special anti-corrupti
agency. At least for the foreseeable future, it probably be necessary to hal
both. While acknowledging the frustration that emise among police and oth
law enforcement personnel if they think that toongpn@eople are investigatin
them, there are problems with the current proposal.

If only a separate body is established, the damgdhat other personnel s
‘corruption’ as the responsibility of the specigleacy and not their problem.
and when the special agency do feel it necessangtitute investigations of othe
agencies, their task may be made much more diffiaslthe targeted agen
‘closes ranks’. Therefore it is certainly necesstrgt each agency has its o
internal unit responsible for anti-corruption effor However, a separate ager

pe
If
or
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would also be required in order to deal with cabes transcended any particu
agency or involved other non-law enforcement depamts or which coulg
receive complaints from ‘whistleblowers’ that thalividual agency units wer
failing to investigate complaints. Again, this is @rea where erecting institution
‘checks and balances’ can help to minimise the dppiies for corruption.

(9]

al

3.6. Thepenitentiary system shall remain under the responsibility of the Mirysof
Justice and be operated by demilitarised Statei@airExecution Service.

Ministry of Justice of Ukraine shall determine stgilicy in the penitentiary sphe
and exercise control over its implementation.

re

State Criminal Execution Service of Ukraine shalkwe in establishments for t
execution of judgments and in the pre-trial invgeiory wards the order ar
conditions of detentions of persons as defined dw, Ishall implement Europea
standards in this area, in particular, through etien of recommendations of tk
European Committee for the Prevention of Torturel danhuman or Degradin
Treatment or Punishment, implementation of the peao Prison Rules of 2006.

he
d
N
e

0

The system of initial and on-going training, reitiag for the personnel of the Sta
Criminal Execution Service of Ukraine shall be iyed.

te

The probation service shall operate within the eS@timinal Execution Service (¢
Ukraine and be set up on the basis of the crirgratution inspection.

fThe proper place of the Probation Service neetditoonsidered. In the UK, fq
example, it is organised together with the PrisBesvice, but if the Probatio
Service were to be involved in implementation afparation and/or mediatiq
service then it might be considered more appraptiatiocate it within a socia
welfare department rather than one responsiblpdnishment.

br

_— 3

A

3.7. It is necessary to create an independentratfieventive mechanism in order
prevent torture — according to the Optional Proté@@onvention against Torture af
other Cruel, Inhuman or Degrading Treatment or Shiment.

tbam not sure of the details of the protocols &f @onvention against Torture b

ndf possible, it might be appropriate to contemplate establishment d
independent inspectorates for law enforcement, gorders and prisons wh
would be responsible for the oversight and audiheée agencies with respect
human rights.

—

U

=

(0]
(0]

—

3.8. Reform of thé&tate Border Guards Service shall be carried out in accordance w

ith

the Concept for the Development of the State BoBieards Service of Ukraine for t
Period until 2015, which was adopted by the Deofethe President of Ukraine on

T

e
9
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June 2006 No. 546, without prejudice to the prawisiof this Concept.

3.9. The further exercising of the functions of re-trial investigation by théax
militia has no justification in light of the fact that thencipal task of the tax bodies
to implement the fiscal policy.

Therefore, in order to increase the role of prevenmeasures and to reduce
ungrounded application of coercive methods in therse of carrying out of the fisc
functions, investigation in the cases of suspi@bout the commission of the crin

related to the violations of the tax legislatiolmals be carried out by the criminal police

of the Mol.

The Draft Concept suggests that, since both ta®) (and customs (3.1(
iauthorities are concerned primarily with fiscal aedonomic policy, it ig
inappropriate that they should continue to invedgigcriminal offences. There
an argument for this but the impact of ‘economimer is serious in all states an
4 th ised and conti iminalrafés bei itted i

ff there are organised and continuous crimina eing committed in are
of smuggling then it is very likely that it will bdae customs authorities who w|

fabecome aware of it. It may be that if criminalestigation of these is passed

I
t

Say, the militia, they will not be treated with tseame priority. Therefore t

prevent the tax authorities from investigating rex® and smuggling offencg
may not be the most effective response to eittgarosed crime or corruption (th

3.10. State Customs Service, whose principal function is to implement the shai

economic policy in the area of customs, shall rastycout investigations in the cas
of suspicion about commission of the crime of snlimggand other crimes related
violation of the customs rules. Such combinatiotheffunction of an economic natu
and of the function of the criminal investigatiogsults in the conflict of interest ar
promotes abuse of relevant powers.

wo often being synonymous). Indeed, prosecutingpleefor tax offences hg
ometimes been the only way in which authoritiagdddring major criminals tg
stice. Therefore, what might be considered ise$tablishment of joint units ¢
nvestigators from militia and tax units to condjasnt investigations. If a specifi
eason for the proposal in the Concept is contopuioncern with levels o
orruption within the tax and customs agencies; that should be dealt with I
the anti-corruption agency discussed above at IRSERT].

D

e
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r
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3.11. Military Service of Order in the Armed Forces of Ukraine shall be transforme
into a special body which will ensure legal ordethe Armed Forces of Ukraine a
will be functioning under the Ministry of Defencé Qkraine. The Military Service o
Order will be responsible for prevention, detectiand investigation of certain typ
of criminal offences in the Armed Forces of Ukraama some other military units
Ukraine according to the competence defined irid@bislation.

nd
f
pS
Df

3.12. Proper execution by the bodies of the criimimgtice system of their functiorn
shall be proved not by the implementation of thealted action plans on combatir

crime, but through aet of the following new criteria for results evaluation (taking into
account European standards):

sThis is an important innovation given the unrelidpiof existing official statistics
ngn the measurement of crime and militia performamgeneans of over-inflate
“clear-up’ rates that contribute to public lack afnfidence (Beck et al, 200
310). In terms of measuring the performance ofapencies, the proposal he
still suggests primary reliance on official data amcomes and complaints.
addition to this, the best way of obtaining indegemt information is tg
commission research including what are usuallyrrefeto as ‘crime’ or ‘victim’

h

surveys. These provide a better measure of levelme types of crime an
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together with official data on outcomes, can enabkearchers to provide mag
accurate data for government and public. In tthis can provide the basis fi
new civilian oversight bodies.

re

data about the number of cases wherein the praugeaiere not finalise
within the terms prescribed by the procedural law;

0l

information on the number of complaints about \iokas of human rights if
the course of the pre-trial investigation;

results of the judicial consideration of criminakes;

level of public trust in the work of the pre-triavestigation bodies g
prosecutors.

Information concerning violations of procedural mer and complaints shall k
accessible to human rights protection NGOs. leisessary to create conditions wh
will enable introduction of an effective mechanigh civilian oversight over thg
operation of the criminal justice system bodiegiz€ns’ polls will measure the publ
trust in such bodies.

dn broad terms, a number of ‘levels’ of oversigahde identified: the interns
canti-corruption units discussed at *20 [INSERT]oa®, prosecutorial oversight
> envisaged at paragraph 3.2 3 of the Concept, pldiiersight in their handling g
cspecific pre-trial and trial procedures and parbatary oversight (for examp
PACE, 2005, para. 180). In addition, the speafiagers to human rights pos
by abuse of the criminal justice process requaesystem of inspectorates
referred to at *22 [INSERT] above and an indepehdemplaints commission fg
the receipt and investigation of complaints frongrégyed members of the publ
including victims.
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SECTION IV

Stages and Ways to Implement the Concept

Measures to implement the Concept will be undertakehree stages.

1. Stage one (year 2007) provides for:

—in the legislative sphere:

1) revision of the criminal legislation through peagation and adoption of amendme

to the Criminal Code of Ukraine concerning criminabdemeanours and also with the

view to humanise criminal legislation; preparatiand adoption of the Code ¢
Administrative Misdeeds of Ukraine;

nts

n

2) implementation of the new concept of the crirhip@cedure through preparati

N
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and adoption of the Criminal Procedure Code of ilaa

3) preparation of amendments to the Criminal ExeouCode of Ukraine and to th
Law of Ukraine “On Executive Proceedings” resultingm changes in the legislatig
on criminal and administrative offences;

n

4) preparation of the draft amendments to the Qoish of Ukraine with regard t
the Prokuratura;

A=)

5) preparation of a new wording of the Law of Ukial'On theProkuratura”;

6) preparation of the draft new wordings of lawdJifraine “On the Security Servig
of Ukraine”, “On the General Structure and Strengththe Security Service ¢
Ukraine”,

=

7) preparation of the draft new wordings of thedawf Ukraine “On Militia”, “On the

General Structure and Strength of the Ministry ted tnterior of Ukraine”, “On the

Internal Troops of the Ministry of the Interior Okraine”;

8) preparation of the draft Law of Ukraine “On theee Legal Aid”;

9) adoption of the amendments to the legislationUfaine in order to fix the

assignment of the State Criminal Execution Sent@ehe Ministry of Justice o
Ukraine;

D

el

— in the institutional sphere:

10) carrying out necessary organisational and peederelated preparation of tk
Main Investigation Department of the Mol of Ukraitteperform tasks of the pre-tri
investigation in light of additional investigatiyerisdiction which will be transferred
in particular, from the General Prosecutor’s OffiddJkraine and Security Service
Ukraine;

e

11) deciding on the issue of specialisation of phe-trial investigation bodies arn
prosecutors with regard to the fight against cdraup

12) working out of a legal, functional and orgatiz@al basis for the transfer
functions of the pre-trial investigation from thext militia of the State Ta
Administration of Ukraine and the State Customs/i8erto the Mol of Ukraine;

13) preparation of proposals concerning creation aof independent nation
preventative mechanism according to the Optionatdenl to the Convention again

Torture and other Cruel, Inhuman or Degrading Tnesit or Punishment;
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14) preparation of proposals concerning improvenoérthe system and mechanis
of demaocratic civilian control over the law enfament agencies of the state;

ms

15) consideration of issues, taking into accoumndtrds and recommendations of
Council of Europe, concerning the penitentiary eysbf Ukraine, which are related
the functions, organisational structure, powers #ewhnology of operation of th
Criminal Execution Service of Ukraine.

the
to
e

2. Sagetwo (years 2008-2009) provides for:

— in the legislative sphere:

1) adoption of amendments to the Constitution ofrdite with regard to th
Prokuratura and of the new wording of the Law of Ukraine “Gwe Prokuratura”;

D

2) adoption of the new wordings of laws of Ukrait@n the Security Service @
Ukraine”, “On the General Structure and StrengtthefSecurity Service of Ukraine”

=

3) adoption of the new wordings of the laws of Uikea'On Militia”, “On the Genera

Structure and Strength of the Ministry of the liderof Ukraine”, “On the Interna
Troops of the Ministry of the Interior of Ukraine”;

4) adoption of amendments to the Criminal Execu@awle of Ukraine and the Law
Ukraine “On Execution Proceedings” resulting frofmacges in the legislation @
criminal and administrative offences;

Df
n

5) adoption of the Law of Ukraine “On the Free Lietya";

6) preparation and adoption of other amendmentghéo legislation of Ukraine

stemming from the Concept (in particular, amendseatthe Law of Ukraine “Of
Operative and Search Activities”, “On the State tBos Service”, “On the State Té
Service of Ukraine”);

N
AX

— in the institutional sphere:

7) beginning of the transformation of the militialdkraine into a police agency with
the Mol of Ukraine in line with European standards;

8) reforming (based on the respective law) of theerhal Troops of the Mol 0
Ukraine;

9) structural reforming of the Main Investigatiorefiartment of the Mol of Ukrain
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into a body of the pre-trial investigation withimetMol of Ukraine;

10) reorganisation of the State Department on $ksads of Citizenship, Immigratid
and Registration of Natural Persons of the Mol dfrdihe into a State Migratio
Service of Ukraine;

=)

11) transfer of functions of the pre-trial investign from the tax militia of the Sta
Tax Administration of Ukraine and State Customsv/ierto the Mol of Ukraine;

e

12) preparation of proposals on the further develut of the local militia, its
functions and powers, forms and methods of its aifmer, and also subordination a

financing, taking into account principles of theraxistrative reform undertaken in the

state, within the competence of local bodies of dtate executive power and of t
self-government bodies in the area of ensuringipublder and safety as defined
the law;

D

nd
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13) transformation of the Criminal Execution Ingppat of the State Department of t
Execution of Judgments into a Probation Servidemawith European standards;

ne

14) preparation and beginning of implementatiorijria with the Concept, of the la
enforcement agency-specific plans on their refoemwall as programmes for the
personnel and resources management;

15) preparation and implementation in the practieatk of the professional codes
ethics and internal rules of conduct for employafethe criminal justice system bodi
and law enforcement agencies;

of
BS

16) implementation of action plans to combat caitup(according to the Concept fi
the Eradication of Corruption “On the Way to Intiggh adopted by the Decree of tf
President of Ukraine of 11 September 11 No. 742)¢cdmbat organised crime,
particular in the spheres of human traffickingegthl migration, money laundering
illegal proceeds, etc.;

pr
e
n
of

17) preparation and implementation of criteria aniéntifically based methodologié
of the internal and external evaluation of the wofkbodies of the criminal justic
system.

S

3. Sagethree (year 2010-2012) provides for:

1) finalisation of the process of setting up a eysiof the pre-trial investigation,
particular of its component aimed at combating wation;

2) transformation of the functions of tReokuratura in line with European standards;
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3) transformation of the Security Service of Ukminto the agency of the executive

branch with the special assignment (special servitech will secure national securi
of Ukraine;

y

4) finalisation of the reform of the Ministry oféhinterior of Ukraine into a civilial
agency with functions and powers which correspanthé¢ internal policy of the stat
in particular through the following:

=]

D

- transfer of the law enforcement functions in theaaof fire, emergency an
industrial security, labour security and state ntaimsecurity, protection and secur
of the forests and animals, natural resources,ravated water life resources and th

d

ty
eir

environments, and rescue services from respectinestmes and agencies under the

jurisdiction of the Ministry of Interior;

« introduction of guidance and co-ordination of th&at& Border Guard
Service of Ukraine by the Mol of Ukraine.

5) taking other measures to improve and furthemupé operation of the criming

justice system bodies and law enforcement agencfet/kraine, to bring their

organisational structures, mechanisms (goals, ifumgt principles and methods) a
forms of their operation in line with the Conceptld&European standards.

At the same time, during all stages of the refognirespective bodies shall ta
measures, within defined jurisdiction, to ensuréeaive execution of their task
concerning protection of human rights and fundaalefreedoms, interests of th

society and the state.
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Concept of the State Policy in the Sphere of Crimil Justice and Law
Enforcement in Ukraine

Expert Opinion of Hans-Joerg Albrecht

Sectionl

Obijective and Tasks of the Concept

The objective of the Concept on the State PolicheSphere of Criminal Justice a
Law Enforcement in Ukraine (hereinafter — the Caukes to establish criminal justic
and law enforcement system in Ukraine, which osrdtasing on principles of tk
rule of law in accordance with European standardbguarantees respect for hun
rights and fundamental freedoms.

ne
an

The tasks of the Concept, stemming from its objectare the following:

1) to outline the steps and order of measuresftomethe system of criminal justice
and law enforcement agencies on the scientifigalbyinded methodological basis;

2) to achieve practical implementation of the falilog main measures:

The objective of implementasioould be complemented through the objectiv
evaluation. In particular seen from the viewpoifitsafeguards for fundament
rights comprehensive evaluation is part of guagintenot only cost-effectivenes
but of monitoring proportionality of legislationahallows for intrusion of privac
and other fundamental rights. The European Uni@réeently when adopting tf
Directive on Retention of Telecommunication TraffiData (Directive
2006/24/EC) also voiced the need for sound evaoatf the Guideline an
national legislation implementing the guideline. Art. 10 of the Directive
statistics are requested from Member States thhalw an assessment of tf
results and with that of the proportionality of theasure.

Evaluation therefore should be made part of theadvapproach of reforming an
then operating the Ukrainian Criminal Justice Syste

ne

to humanise criminal legislation, in particulargabgh decriminalisation g
a significant part of offences punishable undemoral law, classification of suc
offences into crimes [zlochyny] and criminal misaggmours [kryminalni prostupky
mitigation of punishments;

f Beside the measures outlined (for implementatidv® process of reform an
himplementation should deal also with

'Administration of justice
New Information Technologies

Establishing a proper administration of justice uiegs well elaborate

organizational and staff structures. This must i@memented by education a

64



training of administrative court staff (registrat.). Administrative elements are
of paramount importance for implementing substantisnd in particular
procedural criminal law. The relationship betweedmaistrative staff and
judges/prosecutors has to be regulated throughegual law, in particular @
regards competencies and responsibilities.

)

This should include consideration of introducingdaim technology (in terms of
digitalized information systems, videotaping angitdiization of trial proceedings
and digital file administration) in the administoat of criminal justice. However,
new technologies not only impact on administratitself but have significant
repercussions on procedural law (digital files,seld circuit TV transmissions
etc.).

« to ensure fair trial in criminal cases;

- to secure procedural equality of rights of par@cis of the criminal
proceedings, based on adversarial and discretigmargiples;

- to unify, to the extent allowed by the specificstioé criminal procedure
procedures of judicial consideration of the crinhinlience cases with those in ci
and administrative adjudication;

- to reform procedure and organisation of the pid-frivestigation of the
criminal offences;

- to structure the system of the pre-trial investgatbodies in accordance
with new procedures of such investigation and e liwith paragraph 9 of the
Transitional Provisions of the Constitution of Ulkre

- to structure the system of the pre-trial investgatbodies in accordance
with new procedures of such investigation and me lwith paragraph 9 of th
Transitional Provisions of the Constitution of Ulkre

[0

- to carry out other required institutional changeghie system of criminal
justice and law enforcement agencies;

e to introduce a probation procedure and to widen shepe of use of
restorative justice (mediation) procedures.

- to improve procedures of juvenile justice.

SECTION 11

The State of the Criminal Justice Sphere and Law Horcement Agencies
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During the years after Ukraine regained its statdependence and adopted

Constitution criminal justice has not experiencatdstantial transformations. Theg
of criminal law and theory of criminal procedurevlanot broken free from th
doctrinal legacy of the Soviet era.

ry
e

The Criminal Code of Ukraine of 2001 does not diffeconceptual terms from that of

1960. Criminal procedure legislation of Ukraine wamificantly improved in 2001
only in sections concerning review of the firstéamce court decisions, namely new
types of appeal were introduced.

Regulation of the pre-trial investigation and coctwhsideration of criminal cases
the courts of the first instance remained in famthanged in its essence.

in

Pre-trial investigation is still divided into ingyi[diznannya] and investigation

[slidstvo] as it was introduced in the Criminal Bedure Code of 1960. Such division

is unnecessary, since differences between two fdomot concern the substance o
the investigation (both the inquiry bodies anditheestigation bodies can instigate &
criminal case, conduct investigative actions, gasimel fixate evidence, etc.)

The aspirations to adopt a new Criminal ProceduréeGf Ukraine without a chang
of the concept of criminal justice; without fundamted reform of the pre-trig
investigation stage of the criminal process; withoreation of new standards f
operation of the bodies within the system of crimhijustice will simply be an attemj
to conserve the existing model regardless of itensistency with the principle of th
rule of law and international obligations of Ukrain

Versions of other reforms proposed previously ptedisolely for changes of the
bodies which were to conduct procedural activitiasch proposals did not solve the
existing problems.

The European Court of Human Rights, having ackndgdd in a number of its

judgments the facts of violation by Ukraine of firehibition of torture or inhuman or

degrading treatment (caseAfanasyev v. Ukraing, et al.), of the right to a fair trial in
criminal cases (cases Kbbtsev v. Ukraine, Merit v. Ukraine, et al.), etc., has thus
pointed out systemic problems in the sphere ofioahjustice in Ukraine.

The system of bodies which are called “law protettibodies of the interior, securit
service, border guards, state tax service, cussamsce, etc.) inherited by Ukraine
from the Soviet period has failed to transform iatoeffective institution for

d

protection and restoration of infringed rights mdividuals. These bodies are oriente
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at meeting formal indicators in their work, arenifith delays and corruption. As a
result there is a lack of proper public trust iarth

SECTION III

Directions of the Reforming

Comprehensive reform in the sphere of criminaliggsand law enforcement agenc
should cover the following areas:

1) criminal law;
2) criminal procedure;
3) bodies of the criminal justice system and laforrement agencies;

4) procedure of execution of court judgments imanal cases.

e$ is suggested to add
Prison law

As a reform topic separated from the procedure haf éxecution of couf
judgements. While the execution or enforcement afirminal sentence (and oth
court decisions) should be entrusted to the oftitehe public prosecutor, th
prison and prison administration pose differentlaguestions. Inso far, it shou

Examples are the “juge d° execution des peines” France or the
“Strafvollstreckungskammer” (Courts for the Exeoutiof Prison Sentences)
Germany.

Another reform topic that provides for a separatlfof legal questions concer
Data protection, criminal justice related personal data and all sorts of
information systemsthat are operated in the criminal justice systmiding
police and prison adminsitration as well as judigi#ormation systems tha
contain information about prior records of persadgidicated and convicted. Tk
fundamental questions to be dealt with in legistatin data protection concern

What kind of personal data may be entered anddstore
Who will have access to such data and under whatittons
To whom such data may be transferred

How long such data may be kept in information aystbefore being erased.

also be considered to establish a separate judic@l that deals exclusively wi
cases emerging from the prison environment (rigiitd duties of prisoners).

t
er

e
d
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Introduction of new approaches in the sphere ofiicral responsibility and criminal
justice will make it possible to change fundaméntifle conditions for guaranteeing
human rights, to establish a belief in person aritié society of effectiveness of the
principle of the rule of law, to raise the levelpafblic trust in Ukraine towards
institutions of the government overall and bodiethe criminal justice system in
particular. It will eventually result in quality ahges in the Ukrainian legal system,
expected by the society.

Criminal justice reform has to be placed into aavidontext when considering
particular the goal of changing fundamentally thenditions for guaranteein

human rights. Respect for human rights and the @mphtentation of hum

economic fabric. Although, criminal justice refoimitself certainly cannot carr
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rights policies are dependent on large scale clwangéhe cultural, social and

as comprehensive and all inclusive human rightscgdinere exist some strategic
points that can be successfully integrated in eréhjustice reform when aiming at



raising respect for human rights as well as publist and confidence.

established bodies of human rights protection atesstages of the proceedin
and the execution of punishment.

information as well as the operation of criminaktjoe related informatio
systems).

The inclusion of theivil society is then particularly important for the preventi

most European countries (see for
Rights); www.rethinking.org.uk/involve/what/indexal (Prison Visitor Boards

Human Rights)
Police and prison visitor boards have been madessare also by the Option

ratified) the organization of such boards or othechanisms that impleme
additional protection against torture and inhumalegyrading or cruel treatment.

places where people are deprived of their libértygrder to prevent torture arn
other cruel, inhuman or degrading treatment or gflunent.”

These strategic points concern the inclusion otthiésociety as well as officially

The inclusion oflata protection ombudsmenwho oversee the respect for priva
(in terms of supervising the process of collectamgl handling personal data &

of torture and inhumane/degarding treatment. Insoifee establishment of prisd
and police visitor boards should be envisaged.tlee@xampes can be found |i

example www.memsebhtsbeirat.at
(Prevention of torture in Austria); www.uu.nl (Nettands Institute of Humah

England/Wales); www.commission-droits-homme.fr/ afire, Commission fqr
Protocol of the UN Convention Against Torture whigguires (when signed and

Optional Protocol: “The objective of the presendtBcol is to establish a system
of regular visits undertaken by independent intéonal and national bodies to

gs
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Criminal justice shall ensure strict adherenceuman rights in the course of activitig
undertaken by the bodies which are empowered tstigate criminal offences and

the courts in accordance with the Constitution kfdine and international human
rights treaties, in particular the Convention foe Protection of Human Rights and
Fundamental Freedoms of 1950 (hereinafter — thegean Convention on Human

Rights) taking into account the practice of itemtretation by the European Court o

Human Rights.

:garticular importance — when considering the gbé&toict adherence to human
" Tights” — should be assigned to education anditrgim human rights. This shoul
Ye part of all curricula that are to be implementesichools, universites,
academies etc. that are involved in education amcing of criminal justice
personnel (see for example GUIDELINES ON THE ROLERROSECUTORS,
fAdopted by the Eighth United Nations Congress arRtevention of Crime and
the Treatment of Offenders, Havana, Cuba, 27 AugustSeptember 1990).

D

The goal of the institutional reforming of the ciral justice system bodies is to

establish a system complying with European starsddiide system of law protection

bodies [pravookhoronni organy] shall be transfornmd a system of the law

The task of ensuring public order in society ismalty entrusted to the Ministry
of the Interior and police, while law enforcemenhich falls under the Ministry
of Justice) should be guided by the goal of ingegiing crime, implementing
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enforcement agencies which will primarily be tasketh ensuring public order in the
society. Such a reform will provide that agencieguestion will no longer have
inappropriate functions.

2 criminal law and thus protecting basic intereskp(essed in criminal offence
statutes). Institutional reform, however, shouldldgso with the role and functio
of police and the relationship between law enforeenand maintenance of publi
order and security. In Continental European systanpslicing and criminal
justice police have adopted a double function.deadire on the one hand
authorized to investigate crimes and support pyislisecution services in
launching formal criminal investigations and on dtlker hand are expected to
establish or maintain public order or prevent dasmgad risks for the social fabri
Insofar, the double function concerns repressivepaventive roles. That is why
a distinction is made between powers of police dasecriminal procedural law
and powers coming with police laws. Procedural ¢awtains powers of police
while investigating crime, police laws define goatsl measures for the purpose
of maintaining public order and peace in sociegcéht developments in many
European countries have shown that the relatioristtypeen “order police” and
“criminal police” becomes complicated with introdiug for example a range of
covert investigative methods like telephone tappimgler cover policing also in
police laws. On the other hand, criminal procedlaal has been upgraded with
extending powers to collect strategic informatiaedi in risk control (organized
crime, terrorism, drug trafficking etc.; see fomaaple Loi du 10 juillet 1991
relative au secret des correspondances émisea paiel des télécommunications
in France or in The Netherands, see Enqueteconamagsiporingsmethoden. In
zake opsporing, TK, 1995-1996, Nr. 24072). Thisines a comprehensive
review of the relationship between police law arichmal procedural law, in
particular as regards the transmission and usgafation collected in one area
of police surveillance in the other field of policeestigative activities.

The reforming of the criminal justice system shob#l carried out in line with th
judicial reform according to the Concept for thephavement of the Judiciary t
Ensure Fair Trial in Ukraine in line with Europe8tandards, approved by the Dec
of the President of Ukraine of 10 May 2006 No. 361.

ree

1. Conceptual Changes in the Criminal Legislation

All punishable deeds, identified in the currentr@nial Code of Ukraine, are no
encompassed by the notion of “crimes”. First of silich approach does not prope
take into account the existence in the criminal tdvdeeds that vary in the degree

w

rly
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their danger to the society (for example, murderdnlation of the right to educatiof

[ =]

O

A

69



state treason and violation of the labour law) gtehich all nonetheless have the same

legal consequence for the person — a conviction.

Secondly, it excludes from the remit of criminabgedure guarantees persons who
committed administrative offences, which are pueishy penalties that are criminal
in substance (short-term arrest, confiscation operty, withdrawal of a special right
etc.). The case-law of the European Court of HuRights, in particular judgments
against Ukraine (judgment in the caséGofepka v. Ukraine), indicates that such
approach is incorrect.

All criminally liable deeds in the future should tavered by a new unifying notion ¢
“criminal offences” with the relevant differentiati, taking into account particularity
of each of the type, intarimes [zlochyny] andcriminal misdemeanours [kryminalni
prostupky].

—h

The concept of misdemeanours in legal systems poiattempts of legislators {
distinguish between serious criminal offences (liguzlled felonies) and lighte
or even petty forms of crime. Sovjet as most ofbemer socialist countries hg
introduced a substantive approach in parcellinghoutserious offences. This w
done by assessing the “social dangerousness” oahacis. Behaviour (or resu
of behaviour) going beyond the line drawn by “sbdengerousness” were treat
in administrative proceedings. What is seen toasgmt dangerous behavig
qualifies as crime and will go to criminal courtdowever, the re-grouping d
criminal offences according to their seriousnessukh deal also with
decriminalization (a goal which evidently accordiogthe goals of Ukrainian la
reform ranks rather high on the agenda). Moreosabstantive law has to |

linked up with criminal procedural law if discretiary powers of publi¢

prosecutors should be introduced which allow fon-pesecution on the groung
of trivilaity of criminal ofences or minor guilt othe offender. Insofar,
comprehensive, multi-step procedure for reform banimagined which make
also use of the different approaches encountereHumopean criminal justic
systems.

It might be considered to incorporate a generatept) that eliminates behavio
not achieving a certain level of harm (see for epi@n842 Austrian Criminal Cod
which says that a criminal offence is not estallisi the guilt of the offender i
minor, if the consequences of the crime have besmgnificant or have bee
compensated by serious efforts of reconciliatiodfiaton on the side of th
offender, and if a criminal sanction is not necessar preventive reasons). Th
would create a parallel to the former criteria abcial dangerousness”. Ti
advantage of criteria provided in substantive lamoerns the possibility to b
reviewed by appelate courts on appeal.

Decriminalization may be also achieved (as is ewigieplanned in the Ukrainia
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reform) by introducing a category of regulatoryagiministrative offences that fg
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under a different regime of procedural rules. Gelynfor example has created
separate system where administrative fences ark @éh while Sweden ang
France have adopted systems which within crimias Wifferentiate variou
levels of offence categories along seriousness.

On the level of offence statutes — and as an eleofedecriminalization policies
guided by the harm principle -, it should be coastdl whether the range
behaviour covered by the offence characteristictudtes behaviour that is n
creating harm that deserves any criminal law bassponse. Elimination d
behaviour carrying negligible results conforms éwetto the proportionality
principle and provides for a grounded approach éorichinalization. Such al
approach becomes more important with the introdactif endangering offence
which penalize a risk.

Examples:

Hit and run offences where the damage causedvialtri

Possession of minor amounts of soft drugs for peisase

Theft of items of a minor value

Minor forms of assault

Water pollution when the polluting substance isligdge

In such cases, the offence statute may be wordaduay so that such minor hafm

is eliminated by specific offence characteristics.

Many European systems provide then (as a procedaltalnative to the
substantive aproach or combined with the substargipproach) discretiona
powers for the public prosecutor who may on thasbag assessment of har
make a decision for non-prosecution (non-prosenutiay be made dependent
the fulfilment of a condition (for example a traoSan fine or community
service).

The categories of criminal offences should therlimieed with procedural rule

1°2)

that provide for simplified proceedings (for exampknal orders).
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It will be important to integrate substantive cnial law differentiating offencs
seriousness with criminal procedural law that @eatifferent avenues (from fu
procedure and trial down to accelerated and siegpliroceedings).

Main criteria for such differentiation will be tliellowing features:

degree of danger to individuals, society or théestd the deed punishab
under criminal law;

Ierhe main criteria should be the harm caused (andh@danger arising out of
specific behaviour). The harm principle (togethathvthe principle of guilt) ig
better suited to systematically develop penaltygesnthat are carried by the
criminal offence statute and allows for more tramspcy. Penalty ranges have|to
be narrow (rule of law and predictability) and geddalong the seriousness |of
offences (as assessed by the Parliament). Thenstitedevelopment of penalty
ranges applicable for certain crimes is importdst #or rules on sentencing and
for implementing fundamental principles of equakiyd justice in the imposition

of criminal punishment.

character of criminal legal consequences.

Criminal offences shall, therefore, be:

a) crimes— deeds, which represent the highest and high dexréanger for
individuals, society or the state. Amongst the sypepunishment for a crime should
be deprivation of liberty, including a life senten€rimes will entail a conviction of
the individual;

Corporate liability should be envisaged also foroses crime. It is in particular in
the areas of environmental criminal law, organizedhe, economic crime, mone
laundering and terrorist financing, corruption whetternational treaties as well
as European Union instruments demand for introdnaif corporate criminal
liability.

=]

Corporate criminal liability has been introducedaacent years in many Europea
criminal code books (most recently see the Luxerdp@uaft Bill on Corporate
Criminal Responsibility as November 2006) and @rae therefore that an
international consensus is emerging as regardp&ewe of criminal liability of
legal persons.

The European Union, the Council of Europe and tR€D therefore recommend
the incorporation of corporate criminal liability particular to respond effectively
to serious organized crime (and terrorism), econamiime, corruption.

See for example:

Octopus 2000 — 47 Final, Strasbourg 20. Decemb@d 20
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Country Report Poland, pp. 23-25, corporate critiahility.
Examples:

Council Framework Decision of 13 June 2002 on combag terrorism
(2002/475/IHA

Article 7

Liability of legal persons

1. Each Member State shall take the necessary mesasuensure that legal
persons can be held liable for any of the offemeg=rred to in Articles 1 to 4
committed for their benefit by any person, actiitges individually or as part of
an organ of the legal person, who has a leadinigigosvithin the legal person,
based on one of the following:

(a) a power of representation of the legal person;

(b) an authority to take decisions on behalf ofldgal person;

(c) an authority to exercise control within thedegerson.

2. Apart from the cases provided for in paragrapdath Member State shall tak
the necessary measures to ensure that legal pex@oie held liable where the
lack of supervision or control by a person refemedh paragraph 1 has made
possible the commission of any of the offencesrefkto in Articles 1 to 4 for the
benefit of that legal person by a person undatbority.

3. Liability of legal persons under paragraphs d 2shall not exclude criminal
proceedings against natural persons who are patpedyinstigators or accessori
in any of the offences referred to in Articles 4to

Article 8

Penalties for legal persons

Each Member State shall take the necessary medsweasure that a legal persg
held liable pursuant to Article 7 is punishabledffective, proportionate and
dissuasive penalties, which shall include crimorahon-criminal fines and may
include other penalties, such as:

(a) exclusion from entitlement to public benefitsaa;

(b) temporary or permanent disqualification frora gractice of commercial
activities;

(c) placing under judicial supervision;

(d) a judicial winding-up order;

(e) temporary or permanent closure of establishsnehich have been used for

committing the offence.
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International Convention for the Supression of the=inancing of Terrorism
(1999)

Article 5
1. Each State Party, in accordance with its domésgial principles, shall take thg
necessary measures to enable a legal entity logattdterritory or organized
under its laws to be held liable when a personarsiple for the management or
control of that legal entity

has, in that capacity, committed an offence sehforarticle 2. Such liability may
be criminal, civil or administrative.

2. Such liability is incurred without prejudicettoe criminal liability of
individuals having committed the offences.

3. Each State Party shall ensure, in particulat, ldgal entities liable in
accordance with paragraph 1 above are subjectdctiok, proportionate and
dissuasive criminal, civil or administrative saoais. Such sanctions may includs

monetary sanctions.

D

1%

b) criminal misdemeanours — deeds, which represent a low level of danger for
individuals, society or the state. The commissibariminal misdemeanours will not
entail deprivation of liberty and conviction of arpon.

The category of criminal misdemeanours will alsolude those offences current
provided for in the Code of Ukraine on AdministvatiOffences, which fall unde
court jurisdiction and are not of administrativetura (do not concern th
administrative procedures), such as hooliganisrtty gheft, etc. Such offences w
fall under criminal court jurisdiction. Liabilityol actual administrative offences (na
compliance with the rules which relate to admimiste procedures) should |
withdrawn from under the court jurisdiction andniséerred for consideration in no
judicial state authorities.

Above, it has been outlined that there exist séveoaels of differentiating
%erious from petty offences. Debates going on thestast decades have shown
that it is difficult to draw a clear line betweesgulatory or administrative offence
IIand criminal offences as for example various ecao@md environmental offenc
ns_tatutes are of an administrative nature (as teégyire non-compliance with
) gdministrative or statutory rules set by admintsteaor other state bodies). Also
r]gslcording to rulings of the European Court on HuRaghts, there is legitimate
discretion in states decisions to classify behavésucriminal or only

administratively relevant. A main criteria, thoug¥hich is adopted in assessing
whether a norm belongs to the body of criminal &&tutes or to administrative
norms concerns the severity of legal consequeAabrinistrative offences shoul
carry a non-criminal fine only (and/or specific adistrative consequences (eg.

withdrawal of licenses which can be appealed iniathtnative courts).

=

S

o,

11

Such approach will ensure that:

a) individuals to whom the non-judicial state auities applied administrativ

It should be considered to keep also administratffences within the jurisdiction

D

penalties will have an opportunity to appeal agasugh penalties in administrati

"é)f penal courts. Procedure and consequences ohadrative offences have mor
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courts;

parallels in criminal procedure and criminal samresi than in ordinary
administrative court proceedings. From the viewpofrthe punitive impact,
administrative fines or other administrative samusiin some systems go beyon
the impact of criminal fines. This requires a judi@nvironment that is suited to
protect procedural rights.

b) individuals who are held liable by court for amission of a criminal
misdemeanour will have an opportunity to appeairesgahe court decision through
the existing procedures.

Such changes, in particular, will eliminate viotettiof the right of person to appe
against court decisions, which now exists in theesaof administrative offences
conflict with Article 2 of the Protocol No. 7 toghEuropean Convention on Hum
Rights.

al
in
an

Criminal liability of legal entities for commissionf criminal offences should b
envisaged.

e See above

Introduction of the mentioned innovations will régureview of provisions of th
Criminal Code, as well as adoption of the Code amiistrative Misdeeds whic
will replace the existing Code on Administrativeféifces. As a result, provisions
the General Part of the Criminal Code will requareendments to define peculiariti
of liability of natural and legal persons for crimal misdemeanours (provisions on {
offender, his ability to be held liable, the gudgmplicity, types of punishment, reli
from punishment and serving of the sentence, ctiowicetc.). Provisions of th
Special Part of the Criminal Code shall be dividetd separate chapters on crim
and criminal misdemeanours.

h
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Revision of the Criminal Code shall also be aimiettha further humanisation of the
criminal legislation, at the optimisation of thensinal legal sanctions, at the
improvement of certain institutes of the Generat Bathe Code, etc.

2. Conceptual Provisions of a new Criminal Procedure Code

2.1. Criminal procedure in Ukraine shall be refodmbased on the followin
principles:

gDevelopments over the last decades have showaa thajor problem, recognized
also by the European Court on Human Rights, in modeminal justice systems
may emerge with lengthy proceedings (see Art. 6 ECH the determination of
his civil rights and obligations or of any crimirddarge against him, everyone is
entitled to a fair and public hearing within a i@aeble time). Lengthy proceeding

I*4

are (also) due to the growing number of complexsa® particular stemming
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from organized and transnational crimes as wedlcanomic crimes.

proceedings or for making decisions.

Therefore, reform should also be headed towardlestiang criminal proceedings
that offer final adjudication within a reasonabitad. This requires for example th
systematic inclusion of rules that determine theetavailable for certain stages ¢

e
of

- procedural equality of rights of the prosecutiod defence parties;

- clear delimitation of the tasks and of the procedatrthe stages of pre-tri
and court proceedings;

al

e court proceedings;

- introduction of a new, free from accusatory biasycpdure for pre-tria
proceedings, in the course of which factual datacashe criminal offences an
persons who committed those will be gathered byedowand overt method
established by law;

U7

- adequacy of the procedures of the pre-trial andtqooceedings to the aif
and tasks of criminal justice;

3

- broadening of the scope of application of resteeajustice (mediation
procedures;

- improvement of the judicial control during pre-tqmoceedings;

- transformation of the prosecutorial oversight iptosecutorial control in th
form of procedural guiding of the pre-trial invegtiion;

« concentration of the court consideration of allesaat first instance in th
local courts;

- creation of procedures which will enable attainmerft the goal of
punishment of the guilty persons without infringemeof human rights an
fundamental freedoms.

2.2. Pre-trial proceedingshall be devoid of excessive formalisation. Current inquiry
[diznannya] and investigation [didstvo] will be unified into one procedure of the pre-
trial investigation.

The Code will stipulate different proceedings reljjag crimes and criming
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misdemeanours. Investigation of criminal misdemeaswill in particular provide for
expedited procedures without a possibility of aggiion of the preventive measure
the form of pre-trial detention.

Pre-trial proceedings will consist of various tygesert and covert) of gatherin
and registration of the factual data on circumstanof the deed, which a
necessary in order to sustain charges in the cQathered factual data will b
recognised as evidence in the case solely by the ao the presence and wi

direct involvement of the parties of prosecutiod defence.

in

9
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Ensuring of the procedural equality of rights of flarties will be based, first of all,

the adversarial and discretionary principles. Tie é&md it is necessary to improve

procedural rules for gathering of information atsdsiubmission to the court by parti¢

of defence and prosecution. At the same time,rietessary to provide for

mechanisms to prevent abuse of the granted pragledgints (submission of incorreg

information, procrastination of the proceedings,)et

In Europe there exist adversarial and inquisit@jatems of criminal justice.
nExperiences have shown that it can turn out toiffieldt to transform an
L é'nquisitorial system into an adversarial one. Thiedgean Convention does not
"voice preference for the one or the other system.
Adversarial principles, though, have been adoplsalia inquisitorial systems an
are required under Art. 6 of the Convention (foaraple contradictory
proceedings and the right “to examine or have emadwitnesses against him an
to obtain the attendance and examination of witeess his behalf under the sam
conditions as witnesses against him”). On the dtled, adversarial systems mo
and more adopt inquisitorial elements (see belavetample the treatment of
expert evidence).

t

In fact, most European continental (or civil) sysgeof criminal justice have
during the last 20 years adopted plea and sentargaining elements that shall
accelerate criminal proceedings and strengthepdtential for decisions
consented upon by state and accused/defence. Morébg course of criminal
procedure reform in Europe over the last decadesd(iticular through the wide
use of covert methods of investigaton and growiogegys of the prosecutor) has
moved the relative weight of the stages of progegsifrom the trial to the
investigative stage of proceedings. This had tmseguence of strengthening th

times the position of defence in civil law systemwas weak during the
investigative stage and strong during the trigjesta

It is therefore suggested to build upon the inquiiil aproach which is firmly
rooted in Ukrainian history of criminal justice, sigorobably also better suited tg
the cultural, economic and social framework (withimich systems of justice mu
operate) and develop from this system a modernirairprocedural law which is
suited to respond to todays challenges. The oléradvial model certainly is not

rights of suspects and defence in the investigatiage of proceedings (in former

[®N
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D

D

D

well positioned to cope with the problems posedi&yelopments in crime.
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The procedure regulating the beginning of the ped-investigation, which will be
carried out exclusively in connection to the fachtaining elements of the criminal
liable deed, needs to be simplified. The pre-tpebceedings will be deemed

commenced from the moment of address by a naturggal person or of receivin
information by other means. Relevant officials willve a duty to instigate pre-tri

proceedings immediately upon obtaining such addvessformation. All procedural

actions which do not require court authorisatiory he conducted from the mome
when pre-trial proceeding began.

| The approach used for determining the beginnirth@investigative stage of
criminal proceedings speaks in favour of the pplecof legality which has been
Y dopted in some European systems (“relevant offi¢most probably police
officers) will have a duty to instigate pre-triabgeedings immediately upon
ngtaining such address or information”). The deeigoint, however, should be
suspicion (reasonable suspicion) that a crime baa bommitted. Reasonable
n§uspicion is also a basic requirement then fordhing coercive or non-coercive
investigative operations. From that point on atigadural actions (also those
which require court authorization) may be conduct¥tly should court
authorized investigations not be launched immelyiatiter suspicion has arised
from relevant information?

D
QD

The role of the prosecutor in the pre-trial invgation will be to exercise control over

the adherence to law in the course of such inwvatstig according to the model

control functions of prosecutors in European staldé® prosecutor shall assess e

direct the course of investigation taking into agwphis/her future position in th
court while supporting public prosecution. The adgor shall thus carry o
procedural guidance of the pre-trial investigation.

| There exist several international and Europeanunsnts that can be helpful
;fjeveloping the institutione of public prosecuti®@ame of them (UN Guideline
1C uncil of Europe Recommendations and the CodeoofiGct are also interestin
as they merge experiences and standards from itogigs and adversarig

\Systems.

o,

UN-Guidelines on the Role of Prosecutors, Adoptedhle Eighth United Nation
Congress on the Prevention of Crime and the Tredtmk Offenders, Havana
Cuba, 27 August to 7 September 1990

Public Prosecution and the International Crimingbilinal as set up by the Trea
of Rome

Code of Conduct for Public Prosecutors as adoptgdtie Internationa
Association of Prosecutors, April 23rd 1999

Council of Europe Recommendation 2000/19 on the R6Public Prosecution i
the Criminal Justice System

—aQ ¥ 5

)
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Thus, the prosecutor will have the following powershe criminal process:

It should also be comsd to entrust the task of execution/enforcemdn
criminal penalties (in its administrative parts)vaasll as the operation of judicig

prosecutor.

information systems (prior records of convictiornis) the office of the publi¢

control over the adherence to laws in the courgbepre-trial investigatio
exercised through procedural guiding of individumdestigations (taking decisions
to the continuation or termination of the pre-tiialestigation, etc.);

nThere must be clear assignments of powers and skgaaration of tasks. |
aparticular, the application for judicial decisioregjuired for all coercive measur
during the investigative stage of proceedings shdel an exclusive power of tf
prosecutor (in order to be able to “control theadhce to laws in the course
pre-trial investigation”). This includes for exaraphe application for warrants

search and seizure, warrants for wire tapping,coefgnunication traffic datg

e
of
Df

78



arrest warrants, freezing orders.

There must also exist clear regulations as to ¢hetionship between police and

the public prosecutor.
International guidelines and recommendations oaitlin particular that th

prosecutor has to play an active and neutral sme €ven if an adversarial model

of procedure is adopted, the position of the prnosgcshould be one that
obejective, neutral, without bias.

From the international and European recommendatidobows that
1) Public prosecution must be strictly separatethfjudicial functions

2) Public prosecution should play an active rolecimminal procedings, i
particular in the institution of prosecution

3) where authorized by law an active role is deredrfdr also
» during investigation

» in the supervision of the legality ¢
investigation

» in the supervision of enforcement
judicial decisions

Fair, consistent, expeditious performance of dudigd protection of human righ
and due process are demanded from the public prasec

Functions shall be carried out
» impartially and respecting confidentiality
» without discrimination

» objectively and with a view of protectin
the public interest

U

[s

» irrespective of whether facts are to the

advantage or disadvantage of the suspt

» with due regard to the rights of susp
and victims

The relationship between prosecutor and policd @adicular importance as it

act

pCt
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in this relationship where the balance betweeneriontrol efficiency and rule g
law is generated.

The basic model for regulating the relationshipaleein prosecutor and police jin
Continental Europe (civil law systems) providestfoe proesecutor being the head
of criminal investigation and police subject toeditives of the prosecutor:

» Crime Investigation is directed by the Public Pooger,
this means that police are subject to concretectitmes
given by a prosecutor assigned to a case

» Exception: Systems that have fjn
Investigating Judge (eg. France)

» Exception: England/Wales or the US
where police are independent in crime
investigation

* However, de facto, police are investigating indejgenly in most systems,
and,

* The public prosecutor restricts himself to decisioaking in legal matters

Special emphasis should be laid on the relationbleipveen police and publ
prosecution services in the field of investigatioh police behaviour affectin
human rights. Here, public prosecution servicesumg@er a duty to investigaf
effectively if garve human rights violations arestdke.

S i)

Decisions of the European Court of Human Rights

28 March 2000, Kili¢ vs Turkey: murder of journaliKkemal Kilic, who had
requested protection from the authorities severads

18 May 2000, Velikova vs Bulgaria: Mr Tsonchev, anfia, had died in a polig
cell

[¢)

Turkey and Bulgaria have been found to be in viokabf Art. 2 (right to life) of
the European Convention on Human Rights

The states obligation under Article 2 to proted thght to life requires that there
should be some form of effective official investiga when individuals have begn
killed as a result of the use of force.

The investigation must be, inter alia, thoroughpantial and careful.

The nature and degree of scrutiny which satisfiesrinimum threshold of the
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investigations effectiveness depends on the cirtamass of the particular case,
must be assessed on the basis of all relevant dactsvith regard to the practic
realities of investigation work.

o

The Court considers that where an individual ietakto police custody in gog
health but is later found death, it is incumbent tha State to provide for
plausible explanation of the events leading to #éath, failing which the
authorities must be held responsible under Araté the Convention

In particular seen from this duty, public prosegntservices should be in char|
of supervising the process of investigation andhatgzed also to carry oy
investigations themselves.

ge

—

criminal prosecution of the person, including bimggcharges and drawin
up of the indictment act;

g

sustaining of public prosecution in the court.

The Code shall clearly define the legal statushefitictim, suspect and the accus
establish an exhaustive list of preventative messuheir duration, procedure for th
application, procedure for appeal and review inoed@ance with the requirements
the Constitution of Ukraine and the European Cotigaron Human Rights.

ed;
eir
of

It is necessary to provide for in the legislatibattthe maximum duration of detenti
of the person without a court sanction (72 hows)provided for in the Constitution
Ukraine, shall only be acceptable in exceptionalesa At the same time it is al
necessary to constitute a procedure according tohwihrther detention of the persc
following the first 24 hours will only be possiblgith the court sanction. Suc
procedure will comply with Article 9 of the 1966témnational Covenant on Civil ar
Political Rights and with Article 5 of the Europe@onvention on Human Rights.

rThe ECHR provides in Art. 5, 3 for a detained oesired person to be brought
romptly before a judge or other officer authorize@xercise judicial power.

o e dical powe

Ld here must be concrete suspicion (facts) that sopdnas committed a criminal

’ﬁ)ffence. The wording of the law regulating arrésrefore should be precise

DI ) ;

hmsofar as every arrestee has to be brought prgroptbre a judge, independent
hether the law provides for a regular review dedéon and its grounds

afterwards. Decisions of the European Court on HuRights indicate that

promptly refers to a certain urgency and that -eptons exist for terrorist crimes

— a state is required to provide for effective collby domestic courts (which

includes effective organization of judicial contoflarrest which suits the

requirements of the European Convention on HumghtRi

A 72 hours period of police detention (without mybeen brought to a court)
necessitates derogation of Art. 5, 3.

As a general rule testimony of the person will havielential validity under condition
that such information is provided to the court die The parties of defence and
prosecution will have to notify and provide eachestwith all available to them
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factual information about the deed. Relevant infation will have to be examined
within reasonable time prior to the beginning ofitgroceedings.

Defence attorney (representative) shall be selebiedhe person in questia
(suspect, accused, victim) from among the advoca®eslies of the pre-trig
investigation, prosecutor and court should havepnmcedural opportunities t
interfere with the selection of the defence attgrrend to prevent his/he

participation in the case. It is necessary to engumocedural guarantees fosuffices to provide either for efficient self dedenor for efficient defence throug

confidentiality of communications between defentteraey (representative) ar
suspect, accused, victim.

nrhe European Convention on Human Rights — on tinelition that a person hg
I been charged with a criminal offence — grants tgketrto defence by the persg
ohim- or herself or through legal assistance. Insdfeo forms of criminal defenc
rrare addressed and the wording of Art 6, 3¢ hasgiexVthe question of whether

ch defence council or whether both forms of defdraee to be offered by nation
procedural law and practice. It seems clear thatigiht to have efficient defeng
cannot be reduced to either being represented dgfence council or defendir]
oneself in person. However, the European Courtwhéh Rights has ruled that
accused person who lawfully chooses to defend Hirimsperson waives his righ
to be represented by a lawyer (Melin v. France 8199 EHRR, 1). This opinio
is questionable as the two forms of defence fulfifferent procedural functions
Defence by the defendant himself has the functioprovide for a maximum @
input by the defendant in terms of personal infdroma(something the defeng
council cannot do) and defence by a lawyer hasftimetion to provide for
professional knowledge and legal strategies (mamedor personal assistance
Insofar, it is evident that in many cases only biottms of defence together w
guarantee an effective defence in criminal procegi

Another problem has been discussed with respettiga@uestion of whether th
state can restrict the right to have a lawyer & ttefendant is assessed to
capable to defend him- or herself adequately aciefftly. Art. 6, 3c differentiate
between defence by the defendant himself, deferyca befence council an
mandatory assignment of a defence council or d Eddawyer (the latter unde
the conditions that the defendant cannot affordetertte lawyer and that th
interests of justice require to assign a legallavdyer). So, in principle it woulg
not make sense to differentiate between mandatssigmment of a legal ai
lawyer on the one hand and access to a lawyedefendants choice on the oth
hand if the state could restrict access to a lawfenes own choice to those cas
where the defendant is not capable to defend hirneffelctively (because this i
essentially the ground which establishes inter&fsiisstice). Insofar, it is clear thg

the European Convention on Human Rights guaratieesght to have a defenc

council under all circumstances. The right to havdefence council may not
restricted. Restrictions may apply, however, togiwvision of free legal aid.
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The Code has to provide for an appropriate proeedfiobtaining free legal aid by
persons who are victims and to the suspects (adusthe criminal offences.

The right to have a legal aid lawyer provided bg thate is made dependent
two conditions (R.D. v. Polan@hppl. No. 29692/96) and 34612/97, 8 Decem
2001; for a discussion on Legal Aid see also SkieniE.: The Responsibility g
States to Provide Legal Aid. Paper prepared foiLdgal Aid Conference, Beijing
China. The International Centre for Criminal Lawféten, 1999).

First, the defendant lacks sufficient means to fmsya defence council. Lack ¢
sufficient means is not defined in the European v@aotion. However, mog
European justice systems have implemented legakiich allows for identifying
the standards to be applied when deciding on thmesit of lack of means. Th
defendant, however, has the burden to proof hiseorindigency. The test to
applied should not be beyond all doubts but shoefier to a lower level of prog
(Pakelli v. Germany, Judgement of 25 April 19834)83

As regards the second condition, that is the isteref justice require assignme
of a legal aid lawyer, three situations are recopgphias indicating interests
justice:

e Complexity of the case, in terms of legal anddattomplexity,

e Personal characteristics of a defendant thaticestie capability of a defenda
in defending him- or herself,

e Seriousness of the alleged crime and severityhefsentence that might |
imposed.

As regards seriousness of crime and the severitth@fpotential sentence tf
European Court on Human Rights has ruled that wherdefendant is at risk (
being deprived of liberty interests of justice requassignment of a legal a
lawyer (Behnam v. UK, Judgement of 10 June 1998, &xeh and Connors

UK, Judgement of 15 July 2002 (adjudication proasgs), 88 44-49). This i
consistent with national systems of legal aid imdpean countries (Frowein, |

Peukert, W.: Européaische Menschenrechtskonven®iod.ed., Kehl 1996, Art. 6;

see for example 8140 German Criminal ProceduraleCatlich demands fg
assignment of a defence council in each case whereharge concerns a felo
crime (felony crimes carry a minimum sentence o gear imprisonment).

In general, the right to a legal aid lawyer doetindude the right of a lawyer @
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ones own (free) choice (For an overview of a silacdf national legislation se

Position paper submitted by the ICDAA: Freedom dfoiCe of the Defence
Counsel. Documents presented during the UnitedoNstPreparatory Conference

on ICC Rules of Procedure and Evidence, 26 Julgdgust 1999).

The Court has ruled that the European Conventi@s dot guarantee such a right

(Croissant v. Germany (1992) 16 EHRR 135; Eurog@aart on Human Rights

Mayzit v. Russia (application no. 63378/00), 20u3ag 2005; see also EC Green

Paper on Procedural Safeguards for Suspects andndfts in Criming
Proceedings throughout the European Union, 84.3®wever, the Court ha
found also in recent decisions that, in generalaecused’s choice of coung
should be respected (Goddi v Italy (1984) 6 EHRR)4nd that assignment of]
defence council made against the wishes of thesadcwill be “incompatible witt]
the notion of a fair trial...if it lacks relevant asdfficient justification” (Goddi V
Italy (1984) 6 EHRR 457, §27).

It seems evident that on the basis of the rightawe effective legal defence t
choice of legal aid lawyers by the state (or thergamust not lead to a situatiq
where trust between defendant and lawyer — asahgebasis of effective defeng
— cannot develop. In such a case — no basis fet lretween defence council a
defendant and no sufficient justification for atstappointed defence council —t

state may not insist on a particular assignmentifice Italy (1984) 6 EHRR 457;

see also Spaniol, M.: Das Recht auf Verteidigethrd im Grundgesetz und
der Européischen Menschenrechtskonvention. BeglgO)L

The view that free choice of defence council shqurklsail is consistent also wit
the United Nations Basic Principles on the Role dfawyers
(http://ww.unhcr.ch/html/menud/, adopted at th8 BN Congress on th
Prevention of Crime and the Treatment of Offendelayana, Cuba, 28 Augu
1990 to 7 September 1990), which state that albqrer are entitled to th
assistance of a lawyer of their choice to protext astablish their rights and
defend them in all stages of criminal proceedin§ee( also Position pap
submitted by the ICDAA: Freedom of Choice of thefddee Counsel. Documen
presented during the United Nations Preparatoryf@ence on ICC Rules (¢
Procedure and Evidence, 26 July-13 August 1999).

he
n
e
nd
he

0

84



As arule, the accused has to remain free frormteteuntil the court delivers a
judgment. The accused can be held in custody oiiere is no possibility to secure
attainment of the objectives of justice by otheang In case of pre-trial detention the
accused is to be granted additional guarantegmrircular, the right to an obligatory
participation of the defence attorney.

The parties shall have equal access to expert ammniSelection of experts sh alllf selectic_)n Of_ experts s_haII be en_tirely withiretparties discretion,_a r_ule of the
entirely be within parties’ discretion. adversar!al criminal justice model is adopted thags not lead to satisfying results

as experiences show. The European Court on HumgintsRihas not extensively
dealt with questions of experts (but see for examyghntonavelli v. France,
ECHR, 18. March 1997; Brandstetter v. Austria, @9915, E.H.R.R., 378;
Bonisch v. Austria, (1987), 9, E.H.R.R., 191). Heeein several decisions the
Court has confirmed that the general principleheffair trial applies also for rulgs
and practices with regard to experts. This meaas dhcused/defence as well|as
prosecutor must have had an opportunity to getrimétion about the evidenge
provided by the other party and must have had gporunity to examine such
evidence. Independent of the type of procedure in@deersarial or inquisitorial
it is necessary that the expert evdience couldxbenimed by both parties. If there
is reason to assume that an expert (who was agployt the court) is not neutrgl
the European Court demands that the accused/defense have the right t
introduce expert evidence under the same conditasghe state/prosecution.
Persons should be excluded from the expert status mave contributed t
establishing a case (suspicion) against he suspeued. According to the
European Courts decision Art. 6 ECHR does not deinlaait the accused consents
to the courts decision on who should be appoinseekaert.

O 5 0O

Current practice in Europe and elsewhere showsadbatts have lists of experts
(that are licensed or otherwise officially appothterough particular procedures).
Recently, there is a trend to concentrate certaienic tasks in forensic institutes
or laboratories which are either operated throughdtate or accredited/licensed
by the state (see Nijboer, J.F., Sprangers, W.J.gkvkg.): Harmonisation in
Forensic Expertise. An Inquiry Into the Desiraliliof and Opportunities for
International Standards. Amsterdam 2000).

European countries tend to introduce special letisi for expertise on DNA,.
Such regulations require (organizational) distatetween law enforcement
agencies and laboratires certified for DNA-exaniorat
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As regards the differences in the position of etgpén the adversarial an
inquisitorial systems of justice there are signscofivergence. In inquisitori
systems there is a trend toward granting the adcos®e rights in the choice ¢
experts (which are appointed by the court). In eshs@al systems we find
tendancy to move toward a more neutral positiorthef expert in the trial. Th
Australian Supreme Court has in 1998 for the fiiste issued guidelines fd
forensic experts. These guidelines say that expeeisiot representing the part
of the trial and that he main duty of experts condée support of the judge
making decisions in specific areas where the doastnot the knowledge requir
to answer relevant questions.

2.3. Procedures for court control at the stagehefpre-trial proceedings need to
further improved. Constitutional rights and fundawaé freedoms of the person can
temporary limited only upon court’s sanction. Thdde will:

bl principle, all acts and decisions during the-fpi@ proceedings that infring
bepon rights of the suspect should be made revieniabé separate, interlocuta
procedure.

D

- sanction carrying out of special investigative \dtigs (interception of
information from the communication channels, imseEt of covert devices fa
surveillance over a place or a person, review aimige of correspondence, etc.);

Special investigative methods deserve particuleandon from the viewpoint of
rhuman rights protection. It should be envisagegttmlate all special investigatiy
methods comprehensively and in a uniform way. $panvestigative methods
have particular relevance for human rights as they covert and have a high
potential of intrusion into the core of privacy bfdividuals (Art. 8 ECHR).
Special investigative methods concern

Wire tapping/telecommunication surveillance

Surveillance in the public space by means of coweethods (observation
videotaping etc.)

Data mining

Telecommunication traffic data retention and actessaffic data
Informants

Controlled delivery

Undercover police

Listening (audio/video) devices in private premises

International  instruments (for example Anti-Coriopt Conventions
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Transnational Crime Convention 2000) urge ratifystgtes to introduce sug
special investigative methods. Recently, the Eumopégnion has issued a directi
that requires telecommunication traffic data retent (including internet
connections) (see also the Cybercrime ConventighefCouncil of Europe) for
minimum period of 6 months.

The situation in Europe displays in the area oksubn special investigatiy
methods vast variation. However, the goal of effecprotection of human right
according to European Court of Human Rights decssias well as decisions
European constitutional courts requires beside raantissued by an independe
judge that other conditions are met in order tdifjugtrusion in privacy.

(1) Investigative methods heavily intruding into priyanust be restricted t
the investigation of serious crime. This conditisnnormally met with
providing for a catalogue of offence statutes tdcWwhfor example wirg

taps may be applied (other methods concern liraitatthrough minimum

penalties or mixtures of catalogue and minimum [t

(2) Such investigative methods must be authorized tertyporally and for
narrowly defined periods of time (three months seémbe the averag

time allowed in many European countries for wirpstalower periods

apply for listening devices in private premises)

(3) The application of special investigative methodsihe available only &

a last resort (ultima ratio) in the investigatidraserious criminal offence.

(4) Privileged communication (lawyer-client etc.) musit be placed unde
surveillance (except the lawyer etc. is an accarepio the crime). Wher
information has been retrieved from privileged camvation such
information may not be admitted as evidence andtrhasimmediately
destroyed.

(5) As covert methods tend to generate information ¢hatbe used also fc
launching further criminal investigations it must guaranteed that su
information is only used for criminal proceedingbefe in general suc
special investigative methods could have been egpli

(6) Persons who have been placed under surveillance Imeusotified after
surveillance (and investigation) has been termdhateorder to be able t
bring such surveillance before a court.

h
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(7) Data coming from special investigative methods havbe earmarked i
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order to avoid their being laundered.

(8) Data resulting from covert surveillance have to destroyed after
statutorily set period of time.

(9) Special records should be maintained for speciastigative method
and published in the form of statistics which alléw transparency an
for evaluation.

-

")

[®N

- choose preventive measure (pre-trial detention, Wwaiten undertaking not

to leave a place, etc.) and sanctioning of othemsmes of the procedural coercion,
connected to the temporary restriction of persanal proprietary rights of the perspn

(property arrest, removal from office, temporarynba participate in commercial

activities). The issues of application of the measuwf procedural coercion must be

decided at the court hearing with adherence toliégaad adversarial principles with
obligatory participation of the parties of proséontand defence;

- fixate information as evidence in separate instsuedy., interviewing of th

11

seriously ill witness or of the withess whose hfed health are in danger in the course

of pre-trial investigation);

« review complaints on actions of the investigatogspcutor during the pre
trial proceedings, etc.

The judge who participated in the pre-trial proéegd will have no right to consider
criminal case at the stage of the court proceedings

It is also necessary to improve the procedurelerjudicial consideration of crimina
cases at first instance. This procedure should aendnised with civil and

administrative adjudication in part where thereuwtidbe no discrepancies based|on

the subject and task of the criminal adjudicatiéfl.cases of crimes and criminal
misdemeanours at first instance should be considexelusively by local courts with
criminal circuit courts existing therein to congidlee especially grave crimes.

In the circuit criminal courts a jury trial shak liunctioning, whereby a panel of jurars

will issue a verdict in the criminal cases on tksues of fact only (for example

whether the deed took place, whether it was corathitly the accused, whether he/sr’1e
is guilty of committing this deed), and a persoagiing in the process (professional

judge) on the basis of the verdict will decide be tssues of law (qualification of |a
deed, determination of the type and measure ofspurent, etc.).
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The judge will study only the indictment and thgiséry of materials, documents and
statements which may be used as evidence. Matedatsiments and informatign
about testimony shall be provided to the courtdliyeby the parties of defence and
prosecution.

At the same time it is necessary to introduce atitine of the recognition in the
courts of facts which are not disputed by the partinstead of their scrutiny during
the judicial consideration of the case.

It is necessary to significantly widen the scopeapplication of the procedures pRestorative justice, mediation and restitution $haa principle be organizef
restorative justice (mediation), in accordance withich the judge will make aoutside the courts and outside criminal proceediig®ugh, restorative justice,
decision as to the agreement on pleading guileoomnciliation between the accuseghediation reconciliaton etc. point to different@gches, in principle this should be
and the victim. organized by civil society. Substantive and procaldtules should then permit {o
take mediation, restitution etc. into account wallowing for example for nonr-
prosecution, mitigated punishment etc. However, pemsation of the victim may
be an option as a condition for non-prosecutiora®ra sentencing alternatiye
(possibly also as a condition coming with the sasjmn of a prison sentence).

In order to provide the court with information oocil characteristics of the persanf shoud be considered to establish a uniform giobaservice responsible fq
who is being accused or is found guilty of commgtia crime, in order to make|aollecting information necessary for the sentendiegision, the supervision
decision on selection of the most adequate prexeemtieasure for this person or typeffenders placed under probation as well as thersigion of offenders requiref
of punishment, the probation service shall prepaic submit to the court materials pto to do community service.
the social evaluation of the person with relevesbmmendations.

o ==

Special juvenile justice procedures shall be impdowhich will allow for bette It should be c_onS|dered to establish aseparatensy:sfJuve_nlle_Jusnc_e._ .
consideration of the rights and interests of thears. Criminal cases in which tm%ternaﬂonal instruments speak strongly in favalseparating juvenile justice

accused are minors shall be considered by the coumprising a professional judg r?:ﬂ?g;'gﬂfgg?;ﬁfgﬂgh%ﬂ?:a%':'g%? T/Iui:wei;g]njyelérg:?o‘r]ltjsgclsré\?;?t;ion of
and two people’s assessors. '

Juvenile Delinquency, Riyadh Rules 1991, Child Gartion 1989). The
principles to be derived from the UN instruments famund also in
Recommendations etc. of the Council of Europes thén in particular three
approaches that should be implemented in juveniteircal justice:

Diversion,

Depenalization,

Education and Rehabilitation,
Decarceration (prison as a last resort).
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In individual cases (for example, when the persdm ws accused of committing
criminal misdemeanour can not attend the courtihgatue to certain circumstance
it is necessary to provide for a court hearinghisestia. In such cases participation
the defence attorney is obligatory.

a

s)

of

It is also required to envisage an order proceedifgreby the judge, without holdir
a court hearing, delivers an order of court on fhwmishment of a person f

commission and does not oppose the penalty whictheaordered by the judge. T
person can be held criminally liable through thdeorproceeding only if he/she has
defence attorney and only if the opinion of thetimicis taken into consideration,
well as the opinion of the prosecutor in the caddebe public accusation.

D

commission of the criminal misdemeanour if the pergleads guilty of its.
h
5

o

D

Here, a penal order procedure should be considénetl is for example
3mp|emented in the Danish and in the German crilppnacedural law (as well 4
in other European countries). According to thatinapsified procedure may b

n U on

itiated by the public prosecutor which consisfsneere written proceeding
enal order procedure). If the public prosecutonatudes that the case is 1
omplicated in terms of proving guilt and that aefiis a sufficient punishmen
en, a penal order may be forwarded to the judgehich besides the indictmer]
the public prosecutor proposes a fine (accordingheoday fine system). If th
court agrees with the proposal a penal order idechdd the suspect who ma
appeal against the order within a period of two kgedf an appeal is filed, thel
ordinary proceedings take place. The procedurdbopif simplified procedure
was extended drastically in 1993. Now, the pubtiaspcutor may propose in
simplified procedure a suspended sentence of immment of up to one year
the offender is represented by a defense counselomly 6 % of all crimina
penalties meted out in the FRG by criminal coustiay concern prison senteng
of more than one year, in theory a full trial coblerestricted to a neglectable p
of criminal cases.

—

—

[¢)

Ry

It is most probably not feasible to make a pendepisystem dependent on t
opinion of the victim. Victims are in general nbiat interested in following u
cases if the crime was not serious. Moreover, pflveicitm (shoplifting etc.)
may exert an influence which ultimately could tout to be to the disadvantage
justice. In many cases (victimless crime) theré @elno victim anyway.

of

Particularities of the closed hearings and spemiatedures for consideration of t
evidence (for example, interrogation as a witnelsshe person who is under tk
protection) will be defined.

hén case of victim protection (or witness protecjitime Art. 6 right to examine all
nevidence becomes particularly relevant. In any thsedefendant must have had
an opportunity to examine the witness in a way thaten taking into account all
aspects of the case — leads to the assessmeatftiatrial has been granted.

With the view of respecting the presumption of ioemce it is necessary to abrog
the possibility for courts to remit a case for diddial investigation.

afEhere should be an intermediary procedure whiatwallthe court to examine the
indictment. The only possible decisions here aggection of the indictment g

admission and trial.

=

e

The procedure for review of the court judgmentsciminal cases should b
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improved. Appellate courts should function only @mirts of appeal instance. T
courts of the first instance should be deprivethefright to decide on the further f3
of the appeals.

he
ite

To review cases in cassation, it is necessary ttosehe High Criminal Court. Th
subject of the cassation review will be violatidirales of substantive and procedu
law with the aim of ensuring unified court practice

ral

The Supreme Court of Ukraine shall review courtiglens in criminal cases on
under exceptional circumstances.

y

Opening of the case based on the newly discoverednestances shall be carried ¢
upon decision of the court. Prosecutors should épided of the exclusive right 1
initiate review of criminal cases based on the yadidcovered circumstances. Suc
right should belong to all parties to the procegdiand persons whose interests
affected by the judgment in the case.

l_ﬁe-opening of criminal cases that have been coediudy final judgement
0mterferes with the basic interest in a final teration of criminal cases (within du
1tgne). This interest in finally terminating criminzases is explained by the need
4 store peace in society af'Fer a criminal offenas lbeen comr_nltted and with t
pursuit of general prevention. However, there dsp @ther interests at stak
Society and individuals may be interested in havingngful judgements remove
or altered. Insofar, the need to terminate crimaaaes without prospects of bei
tried again on the one hand and interests in pogsyustice when it wa
recognized that a judgement was wrong after thggodent became final have
be balanced against each other and the rules eongere-opening of criming
cases reflect societies™ basic decisions in balgrmich interests.

There exist different approaches in dealing with fialized criminal cases
Modern criminal justice systems have developedrdbfee approaches in deali
with finalized criminal cases. These approachefedif the reasons that initia
interests in altering criminal judgements and/sreibtforcement process. Howev
these approaches are all interfering with a finaligial decision and they ¢
beyond what is provided for in the ordinary systashappeal and cassation. T
approaches concern

o Amnesty

e Clemency

e Re-opening of criminal proceedings

Amnesty usually is entrusted to the legislative ppand the form it takes is th

91

to

9
le

o @
-

he



of a general law. The reasons for granting an atpnesy, the most importan
however, are amnesties that respond to basic sowidlicts (eg. conflicts tha
resulted in civil war, civil unrest or a generalrigpng) that brought with then
widespred violence or other criminal offences. #&ctf a well founded amnes
requires that application of criminal law or enfemment of criminal sentence
would not serve the goal of reaching peace in $pdiat most probably woul
lead to an escalation of conflicts. An (politicafhnesty thus responds to a nee
resolve conflicts by way of restricting enforcemehtriminal law and is therefor

wider as it allows to stop initiation of criminatqreedings alltogether. Howeve

amnesties are also implemented with what is catieldbration amnesties (e
amnesties granted to convicted and sentenced efferat the occasion of hig
public holidays and the like).

The power of granting clemency is entrusted tohibad of state. With the powe

of clemency the head of state (or those to whompitwwer of clemency wa
transferred or delegated) that is the head of tkelgive power may intervene in
judicial decisions to the effect that either previvat such decisions are enforg

or that further enforcement of criminal judgemestdrought to a premature end.

Although, seen from a formal perspective, clememsayally must not be justifieg
it is clear that a clemency decision must basedsomnd grounds and th
clemency usually responds to a situation whichttiersake of justice demands 1
an alteration of the judgement itself or the cowfsiés enforcement.

The power of re-opening criminal proceedings iswested solely to the judiciary.

Here, it is the interest in removing or alteringgements that are evidently wro
which allow the judiciary itself to interfere imfal judicial decisions.

When looking for example at the German system oebpening criminal
proeedings (which in a certain way represents adstal model of the civil lay
system) a first characteristic concerns that adiffce is made between re-open
of criminal proceedings to the advantage and retogeof criminal proceeding
to the disadvantage of the defendant. The reaswmadking such a difference lig
in the different rights and legal interests that stake with allowing re-opening

proceedings to the advantage and disadvantage eofdéfiendant. In geners
German procedural rules allow for a broader rarfggrounds for re-opening t
the advantage of the defendant. This is justifedvith a wrongful judgement th;
carries a conviction and a sentence to the disadgarof the defendant it is n
only the general interest in justice but also imiral interests in basic righ
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(freedom, life, property) of those who may be pha and loose basic rights th
have to be considered. On the other hand, re-ogefircriminal proceedings t
the disadvantage of a convicted and sentenced dd#feaims at protecting th
interest in justice alone.

procedural law in Art. 457 lists three grounds vhatlow re-opening of criming

statute that carries a lesser punishment. Re-opésipossible also if a judgeme

has not been convicted for such criminal offence.

3. Reform of the bodies of criminal justice systand law enforcement agencies

Reform of the bodies which carry out pre-trial istigation and/or secure public ord
shall be focused on the improvement of their op@matin order to raise the level
human rights and fundamental freedoms protecti@n,rdinforce fight agains
criminally punishable offences, and to increaselipudmnfidence in their work. Suc
reforming is supposed to ensure unified approacbaserence and consistency
measures improving performance of these bodidsatmonise forms and methods
their operation with European standards.

efhere must be clear separation of intelligenceisesvon the one hand and Ig
penforcement agencies (police) on the other handasdeen mentioned above,
trelationship between “order police” and “criminallipe” has to be separated, tdg
hSeparation should be also envisaged between ihteewurity services an
ahtelligence services operating abroad.

of

From a viewpoint of law enforcement powers or inigedive powers, intelligenc
agencies should never have powers that amounetmtestigation of crime. The|
should be restricted to the collection of strategielligence.

Since 9/11/2001 there have been numerous changie irelationship betwee
external and internal intelligence services as aglintelligence services and |4
enforcement bodies (changes affect also custonxs,atihorities etc.). Mog
relevant issues here concern:

The establishment and operation of uniform infoiorasystems, and
The exchange of information between intelligencg lam enforcement.
Exchange of information with foreign security dad/ enforcement agencies

The exchange of (personal information) in theséddiecarries a high risk @

However, such differentiation is not always made, &g. the Dutch criminal

proceedings in case two judicial decisions congagontradicting factual basis or
if the court has not recognized during the triat$athat would have led to an
aquittal, to the inadmissability of the indictmemtto the appliaction of a criminal

at
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contains evidence that a criminal offence has lseemmitted although the accusged
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intrusion into privacy rights (with far reachingnsequences). Particular emphg
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therefore should be laid on the statutory basis dstablishing integrate
information systems respectively the mutual act@ssich information systems.

Reforming measures shall cover, in particular bibdies of:

« Prokuratura;

« Security Service of Ukraine;

«  Ministry of the Interior of Ukraine;

« State Criminal Execution Service of Ukraine;

« State Border Guards Service of Ukraine;

« State Customs Service of Ukraine;

« State Tax Service of Ukraine;

« Military Service of Order in the Armed Forces ofrdike.

The reforming of the said bodies will include chasgdgn the forms and methods
their operation and their institutional reorgarimaiimed at:

of

« delineation of the political and professional leate;

« development and implementation of the professistaidards of conduct of

employees of the law enforcement agencies;

« demilitarisation of the system of the law enforceinagencies, namel
reduction in the number of posts which can be dilley military servicemen an
persons of lower and higher military ranks;

o<

- carrying out of activities to secure public ordeico-operation with the civi
society through various forms of such co-operation;

« changing approaches to the evaluation of the éfeguess of work of the
criminal justice system bodies.

D

3.1. Pre-trial investigation of crimes and crimimailsdemeanours will be carried g
by bodies of the inquiry and of the investigatiomhich shall in the future b
transformed into bodies of the pre-trial investigat

ut

Investigators of these bodies will gather materialsout circumstances havir

9

significance for the case which will be fixatedessdence by the court.
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The role of the prosecutor will lie in the contosler the pre-trial investigation throug
sanctioning of the continuation or termination bk tinvestigation, in conductin
criminal prosecution of the person and in suppbthe public prosecution in court.

jJiSee above
%and

Prosecution services should also have the powtertainate criminal cases if suq
cases are petty in nature and the interest ofcpistan be served by making ng

Most European criminal justice systems providesiarh powers.

Such powers of non-prosecution may be justifiedugh

The nature of criminal offence: petty offences

Proportionality

Saving public Resources

Public Interest and Goals of Punishment

individual prevention

general deterrence

Avoiding Stigma and Labelling, in general negatisiele effects of
criminal justice

Such powers are particularly important in the julenustice system wher
diversion (see above) should be organized througlptiblic prosecutors office.

prosecution dependent on the payment of a traesafitie or community service.

th
n_

1)

[}

To ensure the adversarial principle and procedeguiality of the parties @
prosecution and defence, it is necessary to comet establishment of the Bar as
independent self-governing profession which exeecihe function of defence in tk
criminal proceedings, and to foresee a possikiititget up and regulate the operat
of detective agencies (private detectives).

flt is recognized that the sector of private segusiiould be regulated separg
ﬁ om the regulation of commerce. What is then alsportant concerns th
(?elationship between private and public securityy &xample questions th
Aldress the admissability of evidence that has bebected by private securif
companies.

3.2. It is necessary to bring constitutional fuoies and principles of organisation
the Prokuratura in line with European standards (according to tp@ions of the
Venice Commission and recommendations of the Maelmary Assembly an
Committee of Ministers of the Council of Europe).

of

d

The Soviet model of therokuratura shall be transformed into the system of public

There are diferent models of organization of pupti@secution services

prosecution which will be comprised of prosecuisith independent status and whi

ch
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will be headed by the Prosecutor General. Pubbisguution shall be defined on the
constitutional level to be a part of the justicsteyn.

Independent body, accuntable to Parliament

Public prosection services fall under the authoMinistry of Justice (mos
common)

Duties of the state as regards safeguarding the fations of public prosecution
Adequate legal and organizational conditions
Adequate budgets

Conditions of work should be established in closmperation with publig
prosecutors

Internal Organization

Assignment and re-assignment of cases should reqatrements of impartiality
and independence and maximise the proper operafiothe criminal justice
system.

All public prosecutors enjoy the right to requésittinstructions addressed to h
or her be put in writing. Where a prosecutor b&gethat an instruction is eith
illegal or runs counter to his or her conscienae,adequate internal procedd
should be available which may lead to his or henéyal replacement

Relationships with the Political System (GovernmerMinistry

* In most systems and as a consequence of the higabstructure of publig
prosecution the minister of justice is empowered idgsue generg
guidelines and to interfere in individual cases

The problem arises in general of

« How to establish safeguards against political sder replacing lega
considerations, political pressure and abuse ofepew

and
* To what extent should public prosecutors be indepst?

Undue influence may be exerted through internaatives given through superi
public prosecutors: for eaxmaple

* re-assignment of cases

im
er

re

\

» superior him-/herself takes up the case
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In some systems the Ministry of Justice may givedlives in the form of
» general guidelines
* individual directives
If such powers exist, then
» any directive must be given in written
* and

* in case a public prosecutor thinks a directive iong the publig
prosecutor has the right give his opinion in writte his/her superior

* in case a public prosecutor insists a directiwgrisng the prosecutor is n
obliged to implement the directive

* In general, however, external directives shouldfsgished in total

The independence of prosecutors should be safeggiégdsecuring that

liability affects public prosecution services

* However: the office of the public prosecutor should obliged tg
periodical and public accounting for its activities

* Public prosecutors should, in any case, be in atiposto prosecute
without obstruction public officials for offencesoromitted by them
particularly corruption, unlawful use of power, geaviolations of humat
rights and other crimes recognised by internatitanval

The Constitution shall provide for the followingnfttions of the prosecutors:

1) sustaining public prosecution in court;

2) control over the legality of the pre-trial intigation through procedurs

guiding of the investigation;

3) oversight over the enforcement of laws duringoeion of judgments i
criminal cases and also in the process of appdicatif other measures of coerci

which are connected to the restriction of the peakéreedom.

See above

=

=

During the transitional period the prosecutors rnayallowed to preserve the functi

* No unjustified interference or unjustified expostwecivil, penal or othef

N
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of the representation of interests of persons hedstate in court in cases defined|by

law and only upon request of relevant persons.

Organisational structure of the prosecutor’s bodred| be built according to the
functional principle (procedural guiding of the giral investigation and sustaining qf
the public prosecution in court; representatiothefinterests of person and of the
state; oversight over the enforcement of laws éndirocess of application of coercion
measures) and be in line with Recommendation o€tramittee of Ministers of the
Council of Europe Rec(2000)19.

The law shall define the status of prosecutors withtensure their independence not

only from outside political or other illegal inflnee but also from the procedural
interference of the higher ranking prosecutor.

To this end a new procedure for selection, inigial on-going training, bringing to
disciplinary liability, dismissal, etc. of proseous shall be instituted.

On-going training for prosecutors shall include ioyement of knowledge o
provisions of the Constitution of Ukraine, Europeg@anvention on Human Right
case-law of the European Court of Human Rightsyic@l law and procedure.

U=

3.3. Security Service of Ukraine shall be a body responsible for protection of the

national security in line with European standard®edommendations of the
Parliamentary Assembly of the Council of Europe Nig¥)2 and 1713) which will be
carried out mainlyhrough counter-intelligence activities.

During the transitory period, the SSU may conduettpal investigation only with th
view of protection of national security interestedaonly with regard to the strictly

limited category of criminal offences — crimes agaibasics of the national securjty

and terrorist acts.

P . . .
" See above, intelligence services should never laawenforcement powers.

The SSU, through its inherent measures, providsistaace to other agencies in th8ee above, regulation in particular for exchangafofmation required

fight against crime.

An effective democratic oversight over the actestiof the SSU, including [@A democratic oversight is necessary in all thostl§ of activities where there

parliamentary oversight, shall be exercised.

no judicial oversight because of the secrecy ofdpperations and those surveill
not knowing about surveillance.

is
ed

Other changes in the security sector will be idexatiin the Conceptual principles for
the operation of the system of bodies of the natisacurity and defence of Ukraine
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3.4.Ministry of the Interior shall become a civilian agency of the European hode
The name “militia” will be preserved for the logallitia; within the Mol there will
function the police.

Activities of the police and local militia shall loirected at the protection of human
rights and freedoms and sustaining of law and dsgigarevention of human rights’
violation by other persons and respect of humamtsidguring the performance of the
bodies’ tasks.

Responsibilities of the Ministry will include:

1) protection of law and order: protection of lifegalth, human rights an
freedoms, protection of property, interests of styciand state from illega
encroachments, ensuring of public safety and puintier, etc.;

2) fire protection, protection against natural dises and man-caused catastrop
civil protection of the population (thus, the Mims will be assigned with th
relevant powers of the Ministry for Emergency Slires and for the Protection
Population from Consequences of the Chornoby! Gaatse);

3) traffic safety, border control (thus, the Mimysivill receive the powers of th
Central State Motor Vehicle Inspection of the Minisfor Transport ang
Communication and of the State Border Guard Se)yvice

4) pre-trial investigation which will be effectedrough unification of divisions o
criminal militia and of the fight against organiseriime (the tax militia of the Stat
Tax Administration of Ukraine will join criminal pice).

Internal Troops of the Ministry of the Interior dHae united with the militia of publi
safety and be transformed into public safety poligkich secures public order al
public safety. Divisions of the police of publidety, in particular, will protect publi
order, convoy arrested and convicted persons, puend detain arrested a
convicted persons who escaped from under the gustod

Security police will ensure security of the statgharities of Ukraine and the
officials, security of other important state locai$, objects of material, technical &
military maintenance of the Ministry of the Intariof Ukraine, escort special cargog
ensure observation of the special entrance ruldsegtlaces which are under secur
security of the diplomatic and consular missionthefforeign states on the territory
Ukraine, etc.

=

£S,

tyl
of

The function of registration of natural persondidb@ carried out by the Ministry of

Beside registration of natural persons (most priybalddress etc.) it should k

Justice in accordance with one of Ukraine’s comraitta undertaken upon accessig

nconsidered to develop legislation on telecommuidoaidentification) data. In
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to the Council of Europe.

European countries and on the basis of directiuel as the retention directiv|
registers on telecommunication are establishedwtinitain certain identifiers g
persons who use telecommunication devices.

— (D

It is necessary to reorganise the State Departoretite Issues of Citizenship,
Immigration and Registration of Natural PersonthefMol of Ukraine into a
demilitarised State Migration Service of Ukraine.

3.5. It is necessary to introduce specialisatiothiwi the bodies of the pre-trial
investigation and the prosecution service concgrodmbating corruption in line with
the 1999 Criminal Law Convention on Corruption atie 2003 United Nations

Convention Against Corruption. Besides, there sthofunction a special state
authority which would co-ordinate and monitor impkentation of the state anti-

corruption policy (short of exercising functions afiminal prosecution and
investigation), as recommended by the Group oeStagainst Corruption (GRECO)

3.6. Thepenitentiary system shall remain under the responsibility of the Minjsof
Justice and be operated by demilitarised Statei@alrExecution Service.

Ministry of Justice of Ukraine shall determine stablicy in the penitentiary sphere

and exercise control over its implementation.

State Criminal Execution Service of Ukraine shaibure in establishments for the
execution of judgments and in the pre-trial invgeiory wards the order and
conditions of detentions of persons as defined dw, Ishall implement European
standards in this area, in particular, through etten of recommendations of the

European Committee for the Prevention of Torturel amhuman or Degrading
Treatment or Punishment, implementation of the peao Prison Rules of 2006.

The system of initial and on-going training, re#mag for the personnel of the State

Criminal Execution Service of Ukraine shall be iyed.

=+

The probation service shall operate within the éstatiminal Execution Service ¢
Ukraine and be set up on the basis of the crir@ratution inspection.

3.7. It is necessary to createiadependent national preventive mechanismin order to

prevent torture — according to the Optional Proté@@onvention against Torture anguch a prevention mechanism.

other Cruel, Inhuman or Degrading Treatment or §himient.

See above, in particular it should be thought almaking civil society part o
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3.8. Reform of th&ate Border Guards Service shall be carried out in accordance with

the Concept for the Development of the State Boflasrds Service of Ukraine for

the Period until 2015, which was adopted by therBeof the President of Ukraine pn

19 June 2006 No. 546, without prejudice to the gious of this Concept.

3.9. The further exercising of the functions of pine-trial investigation by thiax In many systems preliminary investigation of takeates remains within the ta
militia has no justification in light of the fact that thencipal task of the tax bodies isauthoritiesbecausethe principal task is fiscal activities (which sita not be
fiscal activity. hindered through law enforcement activities comirmgn outside. Furthermore

Therefore, in order to increase the role of pravenmeasures and to reduce
ungrounded application of coercive methods in thase of carrying out of the fiscal
functions, investigation in the cases of suspi@bout the commission of the crime,
related to the violations of the tax legislatiohals be carried out by the criminal
police of the Mol.

3.10. Sate Customs Service, whose principal function is to implement the stat

economic policy in the area of customs, shall rotycout investigations in the cases

of suspicion about commission of the crime of snlinggand other crimes related fo
violation of the customs rules. Such combinationttté function of an economic
nature and of the function of the criminal inveatign results in the conflict of interejst
and promotes abuse of relevant powers.

atrr?e tax secret must be respected in many systems.

X

D

3.11. Military Service of Order in the Armed Forces of Ukraine shall be transformed

into a special body which will ensure legal ordethe Armed Forces of Ukraine and

will be functioning under the Ministry of Defencé dkraine. The Military Service of
Order will be responsible for prevention, detectiand investigation of certain types
of criminal offences in the Armed Forces of Ukraared some other military units of
Ukraine according to the competence defined iridgislation.

3.12. Proper execution by the bodies of the criiingtice system of their functions
shall be proved not by the implementation of thealted action plans on combating
crime, but through &et of the following new criteria for results evaluation (taking into
account European standards):
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- data about the number of cases wherein the prowgediere not finalised
within the terms prescribed by the procedural law;

- information on the number of complaints about violas of human rights in
the course of the pre-trial investigation;

- results of the judicial consideration of criminakes;

« level of public trust in the work of the pre-triaivestigation bodies or
prosecutors.

Information concerning violations of procedural mier and complaints shall berhis should be part of a general freedom of actessformation act. Access (¢
accessible to human rights protection NGOs. leisassary to create conditions whichuman rights organizations is only one aspect oh sugeneral regulation. Wh
will enable introduction of an effective mechanisih civilian oversight over the has to be considered, too, is data protection (#l$¢GOs should be grante
operation of the criminal justice system bodiesizEns’ polls will measure the publicaccess to personal (and sensitive) data.

trust in such bodies.

3.13. Initial and on-going training for prosecutonsvestigators, employees of the
bodies of the interior, other bodies of the d¢riah justice system and law enforcemg
shall include improvement of knowledge on provisiaf the Constitution of Ukraine
European Convention on Human Rights and otherratemal documents on human
rights, case-law of the European Court of HumarhRigcriminal law and procedur
ethical standards of the professional activity anti-corruption legislation.

o

SECTION IV

Stages and Ways to Implement the Concept

Measures to implement the Concept will be undertakehree stages.

1. Stage one (year 2007) provides for:

—in the legislative sphere:

1) revision of the criminal legislation through peagation and adoption of amendments
to the Criminal Code of Ukraine concerning criminasdemeanours and also with the
view to humanise criminal legislation; preparatiand adoption of the Code on
Administrative Misdeeds of Ukraine;
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2) implementation of the new concept of the crirhimacedure through preparation

and adoption of the Criminal Procedure Code of Wiea

3) preparation of amendments to the Criminal ExeouCode of Ukraine and to th
Law of Ukraine “On Executive Proceedings” resultingm changes in the legislatig
on criminal and administrative offences;

n

4) preparation of the draft amendments to the @oiish of Ukraine with regard t
the Prokuratura;

1=

5) preparation of a new wording of the Law of Ukial'On theProkuratura”;

6) preparation of the draft new wordings of lawdJéfaine “On the Security Servic
of Ukraine”, “On the General Structure and Strengththe Security Service g
Ukraine”,

=

7) preparation of the draft new wordings of thedansf Ukraine “On Militia”, “On the

General Structure and Strength of the Ministry led tnterior of Ukraine”, “On the

Internal Troops of the Ministry of the Interior Okraine”;

8) preparation of the draft Law of Ukraine “On e Legal Aid”;

9) adoption of the amendments to the legislationU&faine in order to fix the

assignment of the State Criminal Execution Serteeahe Ministry of Justice o
Ukraine;

=

— in the institutional sphere:

10) carrying out necessary organisational and peederelated preparation of the
Main Investigation Department of the Mol of Ukraitweperform tasks of the pre-tria
investigation in light of additional investigatiyjerisdiction which will be transferred,
in particular, from the General Prosecutor’s Offi¢éJkraine and Security Service o
Ukraine;

11) deciding on the issue of specialisation of pine-trial investigation bodies ar
prosecutors with regard to the fight against caraun

12) working out of a legal, functional and orgatimaal basis for the transfer
functions of the pre-trial investigation from thext militia of the State Ta
Administration of Ukraine and the State Customs/i8erto the Mol of Ukraine;

13) preparation of proposals concerning creation aof independent nation

preventative mechanism according to the Optionaldeol to the Convention again
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Torture and other Cruel, Inhuman or Degrading Tneait or Punishment;

14) preparation of proposals concerning improvenoérihe system and mechanisms

of demaocratic civilian control over the law enfameent agencies of the state;

15) consideration of issues, taking into accousmdards and recommendations of the

Council of Europe, concerning the penitentiary eysbf Ukraine, which are related to
the functions, organisational structure, powers teahnology of operation of the
Criminal Execution Service of Ukraine.

— in the sphere of organisational, financial arathibécal and material measures:

preparation and adoption of the State ProgramntieedReform of the Criminal
Justice System and Law Enforcement Bodies for 22 with the indication of
amounts of annual funding from the State Budgétlogine for relevant measures.

2. Sagetwo (years 2008-2009) provides for:

— in the legislative sphere:

1) adoption of amendments to the Constitution ofrdite with regard to th
Prokuratura and of the new wording of the Law of Ukraine “Owe Prokuratura”;

D

=N

2) adoption of the new wordings of laws of Ukraif@n the Security Service @
Ukraine”, “On the General Structure and StrengtthefSecurity Service of Ukraine’j;

3) adoption of the new wordings of the laws of Ulkea'On Militia”, “On the General

Structure and Strength of the Ministry of the ligef Ukraine”, “On the Internal
Troops of the Ministry of the Interior of Ukraine”;

4) adoption of amendments to the Criminal Execu@ode of Ukraine and the Law of
Ukraine “On Execution Proceedings” resulting frofmacges in the legislation gn
criminal and administrative offences;

5) adoption of the Law of Ukraine “On the Free Lietya";

6) preparation and adoption of other amendmentshéo legislation of Ukraing
stemming from the Concept (in particular, amendmeatthe Law of Ukraine “Of
Operative and Search Activities”, “On the State Teervice of Ukraine”, Custom
Code of Ukraine);

n = ©

— in the institutional sphere:
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7) beginning of the transformation of the militialdkraine into a police agency with
the Mol of Ukraine in line with European standards;

8) reforming (based on the respective law) of therhal Troops of the Mol @
Ukraine;

9) structural reforming of the Main Investigatiorefartment of the Mol of Ukrain
into a body of the pre-trial investigation withimetMol of Ukraine;

10) reorganisation of the State Department on skads of Citizenship, Immigratid
and Registration of Natural Persons of the Mol d&fdihe into a State Migratio
Service of Ukraine;

=)

11) transfer of functions of the pre-trial investign from the tax militia of the Stat
Tax Administration of Ukraine and State Customsv/gerto the Mol of Ukraine;

e

12) preparation of proposals on the further develeqt of the local militia, its
functions and powers, forms and methods of itsaiper, and also subordination a
financing, taking into account principles of theradistrative reform undertaken in tf
state, within the competence of local bodies of dtate executive power and of {
self-government bodies in the area of ensuringipubtder and safety as defined
the law;,

D

nd
e
he
by

13) transformation of the Criminal Execution Inspperc of the State Department
the Execution of Judgments into a Probation Seividiae with European standards

14) preparation and beginning of implementatiorijria with the Concept, of the la
enforcement agency-specific plans on their refosmwall as programmes for the
personnel and resources management;

15) preparation and implementation in the practieaitk of the professional codes
ethics and internal rules of conduct for employafehe criminal justice system bodi
and law enforcement agencies;

16) implementation of action plans to combat caiiorp(according to the Concept f
the Eradication of Corruption “On the Way to Intigr adopted by the Decree of tf
President of Ukraine of 11 September 11 No. 742)¢cdmbat organised crime,
particular in the spheres of human traffickinggedil migration, money laundering
illegal proceeds, etc.;

n
of

17) preparation and implementation of criteria anntifically based methodologic
of the internal and external evaluation of the wofkbodies of the criminal justic

2S
e

system.
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3. Sagethree (year 2010-2012) provides for:

1) finalisation of the process of setting up a eystof the pre-trial investigation,
particular of its component aimed at combating wation;

2) transformation of the functions of tReokuratura in line with European standards;

3) transformation of the Security Service of Ukminto the agency of the executi
branch with the special assignment (special serwvigkich will secure nationg
security of Ukraine;

4) finalisation of the reform of the Ministry ofd@hinterior of Ukraine into a civiliaf
agency with functions and powers which correspanthé internal policy of the stat
in particular through the following:

M =

- transfer of the law enforcement functions in thesaof fire, emergency arn
industrial security, labour security and state miaimsecurity, protection and secur
of the forests and animals, natural resources,ravated water life resources and th

d

ty
eir

environments, and rescue services from respectinéstmes and agencies under the

jurisdiction of the Ministry of Interior;

« introduction of guidance and co-ordination of th&t& Border Guard
Service of Ukraine by the Mol of Ukraine.

5) taking other measures to improve and furthemupé operation of the criming

justice system bodies and law enforcement agenaieblkraine, to bring their

organisational structures, mechanisms (goals, ifmgt principles and methods) a
forms of their operation in line with the Conceptld&European standards.

At the same time, during all stages of the refognirespective bodies shall ta
measures, within defined jurisdiction, to ensuréeative execution of their task
concerning protection of human rights and fundaalefreedoms, interests of tk

ke

e

society and the state.

106




7.5 Annex V

* X %
European Commission * * Council of Europe
Commission européenne * * Conseil de I'Europe
* *
* 4 Kk
23 January 2007
Synopsis of Activity

Field of activity:

Type of activity:

Program:
Country:

Date and place:

Budgetary reference:

CoE experts:

CoE Secretariat:

UPAC Project Team

Participants:

Directorate General | — Legal Ai$éCrime Problems Department

Expert Roundtable on the (Antiroption) Draft Laws
‘On the Principles of Prevention and Counterih@orruption’
‘On Responsibility of Legal Persons for Corruptioffences’
‘On the Introduction of Changes to Certain Lefyels Regarding the
for Corruption Offences’

Liability

‘Support to good gowvaamne — Project against corruption in Ukraine’ (URAC

Ukraine

17 — 18 January 2007

1) Mr. Drago KOS (Slovenia);

2) Mr. Marin MRCELA (Croatia);

3) Mr. Ivar TALLO (Estonia);

4) Mr. Bostjan PENKO (Slovenia) [expert submittedtten expertise, but
was unable to be present at the meeting]

Vera DEVINE (Team Leader), Vlasta SPOSOBNA (BecbjAssistant), Oleh
TSELUYKO (Short-term consultant)

COE experts, Members of the Ukrainian ParliamenyPs’
advisors/assistants, experts of the Parliamentdr@ld_egal Department, the
General Counsel of the Verkhovna Rada Budget Coraepitepresentatives
of the Ministry of Justice, the Ministry of IntednAffairs, the Presidential
Secretariat, national and international NGO’s arganizations, and media.

Total number of participants: 27 + media.

Partner institutions / organizations. Ministry of Justice, Presidential Secretariattlii@mentary Committee

on the Fight against Organized Crime and Corruption

Origin/reference to other activities: UPAC Work Plan;Objective 3, Activity 3.1.5 aimed at aligning UA

anti-corruption legislation with international légéandards



Objectives: Presentation and discussion of CoE expgnidings on
1) The Draft Law of Ukraine ‘On Responsibility bégal Persons for Corruption
Offences’'(REG.#2114-D);
2) The Draft Law of Ukraine ‘On the Introductioh@hanges to Certain Legal Acts
Regarding the Liability for Corruption OffencdgEG.#2112-D);
3) The Draft Law of Ukraine ‘On the Principles Bfevention and Countering of
Corruption’ REG#2113-D).

Comments/results:

The three above mentioned draft Laws were submiitethe President of Ukraine at the end of Septembe
2006 to the Ukrainian parliament (Verkhovna Rada)part of an anti-corruption law package. Beforat,th
only the CoE Civil Law Convention on Corruption Haekn signed and ratified by Ukraine.

The package contained 6 laws in total, of whic®atober 2006, the parliament adopted the follovdng

- the Criminal Law Convention on Corruption of f@euncil of Europe,
- the Additional Protocol to the Criminal Law Coméi®n on Corruption of the Council of Europe,
- the United Nations Convention against CorrupfidNCAC).

The above 3 laws on the ratification of the intéioreal instruments require harmonization with nasib
legislation before entering into force. The thregftdaws in question aim at aligning the legisatto
conform to the standards set in the Conventiongtaaérotocol.

Slightly revised versions of the draft Laws wer®pted in the first reading in parliament on 12 Deber
2006. Second readings are foreseen for Februarilanch 2007.

The expertise concluded that all three draft Laalisshort of European and UN standards and thexefared
to be substantially redrafted.

Detailed comments:
General:

The Deputy Head of the Committee On the Fight Agfai@rganised Crime and Corruption, Mr.
MISHCHENKO, opened the roundtable reminding papacits that “these Drafts were introduced under the
necessity to bring domestic legislation into confiby with the requirements of the UN Convention iaga
Transnational Organised Crime, the UN Conventicasireg Corruption, and the Criminal Law Convention o
Corruption of the Council of Europe”

CoE experts represented their findings on the 8@wed Draft Laws in detail (clause-by-clause)tiBigants
were able to follow the presentations as they heehlgiven background material that included thetevri
expertise. Discussions evolved around understansbnge of the key concepts, and illustrating thedriee
certain provisions and different possible modekhwikamples from Council of Europe member states.

Comments on the discussion on specific laws:

The Draft Law of Ukraine ‘On the Principles of Prevention and Countering of Corruption’ (REG. #2113-
D).

Mr. KOS stated that “Ukraine has to be commendedttie development of the idea on prevention and
counteraction of corruption with this Law”. Thisd@t Law’s intention seemed to be some kind of “uetlial
for all other pieces of anti-corruption legislatigret, on its own, it would not bring any improvemef the
situation in the area of corruption in Ukraine. ®osolutions provided really deserve attention, tiwegt could

% See http://portal.rada.gov.ua/control/uk/publish/article/news_left?art_id=84645&cat_id=37486
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(and should) be used in other countries, too. Hewethe regulation of some other ideas and priasiplas
judged not to be the best possible one, and serngu®vement would be necessary.
Mr. Kos read out his main remarks for this DrafirLas follows:
“  -this law is referring so many times to othews; sub-statutory acts and regulations that faisfrom
ensuring comprehensive and consistent preventidrcannteraction of corruption. At least in someesashe
regulations which are now referred to other lansul have to be provided by this one;

-the definition of the most important term — thee@f “corruption” — is a very narrow one, which fnig
lead to problems of misusing this fact in the fatur

-although the Act is called “Law of Ukraine on Peation and Counteraction of Corruption” there i$ @o
lot on prevention in it — although some generahgifles are mentioned, no special body for thegagen is
established, the participation of the public iné\ention” is a mere formality, there are no firrgukations on
codes of conduct. Especially in this area, theredgr room for the improvement of this Law;

-there are some serious restrictions given in e, lbut there are no sanctions provided for thadiref
those restrictions;

-some of the highest-level state officials are imotuded in the restrictions given, which mightealdy
raise a concern on unfair and different treatméuiiféerent categories of state functionaries;

-some solutions in the Law in their further implertsion might cause some problems from the
perspective of the European Convention on HumahtRig

-reporting on financial assets as it is provided/ man not function at all without serious amendraént
this or in other laws;

-the coAnfiscation regime of the proceeds of coiamptepresents no serious threat to the perpegrator
corruption™.

In Mr. TALLO's overall impression on the Draft Laiw the current form was that it was not advisabldé
submitted to parliament for second reading, “brgtfio rework and clarify the central message ef dhaft
law, and to support it with an explanatory memotand “Then it could be submitted to parliament wilie
understanding that some provisions are sensibletteft open for the relevant parliamentary conemitto
help defining the suitable solutions for Ukrainé&i. his view “these debates could be organized bisan
outside agency like the Council of Europe, the \Wdhnk or UNDP, but it is imperative that they waul
include the very lawmakers responsible for thisslegion™.

The Draft Law of Ukraine ‘On Responsibility of Legal Persons for Corruption Offences’(REG.#2114-D).

Mr. MRCELA’s view, which was expressed at the Roundtablas that: “If Ukraine wants to harmonize
criminal legislation in this area, internally anxternally, following international standards on iwee hand,
and making it useful, operational and efficient the other hand, the totality of circumstances labd
realized and taken into consideration.

-First, a clear distinction has to be establishetivben corruption-related criminal offences ancepth
corruption offences (possibly administrative, cietlthose from the Law on the Principles of Preiwenand
Counteraction of Corruption). Corruption-relatedngnal offences should all (as a strict rule witlh n
exemptions) be included in the Criminal Code; tls&lf have to be changed and amended to comply with
international standards (to my knowledge, othereesp are simultaneously dealing with this issue).
Mentioning liability of legal persons for criminaffences in the future can only mean liability foiminal
offences from the Ukrainian Criminal Code. Ukraimay, of course, legitimately decide to establisd th
responsibility of legal persons in any other alrd,borderlines and distinctions between diffelaeias have
to be evident and clear. As | have already mentiofiée international documents used as a referienites
work clearly demand establishing responsibility ddminal offences (active and passive briberyhia public
and private sector, trading in influence). On site the door for other options is closed; theradteves are
given only with respect to the nature, and the fafmtiability (civil, administrative, criminal). Té modern
approach is promoting development of “criminal’bilgy of legal persons — through establishing adsq
grounds for liability that correspond to the spiecifature of the legal person on the one hand ti@atitional
principles of criminal law on the other hand. THead is reflected in my proposal how to balanceghoften
contradictory, concepts and formulate legitimaigugds for “criminal” liability of a legal person.

* Quote from the written expertise by Mr. KOS, sutbedi in preparation for the Roundtable.
5 Quote from the written expertise by Mr. TALLO, suitted in preparation for the Roundtable.
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-Second, from a systematic point of view, it wolle a good idea to create one (or more) very
fundamental provision(s) that would stipulate fumeéatal rule(s) on liability of legal persons andlide
them in the general part of the Ukrainian Crimialde next to basic principles dealing with lialpilaf
natural persons.

-Third [...] a new draft law on liability of legal pgons should be prepared, rather than changing the
current one. The drafters should consider intrauudiability of legal persons for all (relevant)iroinal
offences and not just those related to corrupfitre draft should be more comprehensive than thetiegione
and could include: specific provisions on grounaisliability of a legal person, restrictions in thability of
legal persons, liability in the case of statutohamges, provisions on necessity, attempt, comypliit. of
legal persons, provisions on sentences and otmetisas, safety measures, statute of limitatiompscof
application of the general provisions of the Criati€ode, special procedural rules, scope of apgjitaf
Criminal Procedure Code, to mention the most reigVa

The Draft Law of Ukraine ‘On the Introduction of Changes to Certain Legal Acts Regarding the
Liability for Corruption Offences’ (REG.#2112-D).

Mr. MRCELA’s summary of the Draft Law is as follows:

“-The Draft represents a useful starting pointtmabasis of which further work would need to beadon

-Some parts of the Draft seem to be in need oftanbal reconsideration and possible changes.

-The liability of foreign arbitrators and jurors eseen in the scope of the amendment of Arfiglef
the Criminal Code seems not to be conclusivelylvesbby the draft, at least from the point of viefthe
interpretation of the law.

-With regards to the provisions dealing with ‘AbugfeAuthority’, the inclusion of an ‘omission totaas
a manner of perpetrating a criminal offence shdagdconsidered. From the current description ofofffence
it cannot be concluded that abuse of authority dawlt be committed if a perpetrator is acting fe purpose
of receiving benefits for any legal person (entityggardless of who the owner of such a legal meiso
Therefore, adding a legal entity as an elemertiéactiminal offence is desirable.

-The current provisions of the criminal offence déeding of Authority’ should be reconsidered; ibslal
be considered whether there is a need for suciminat offence at all.

-The description of ‘Commercial Bribery’ should ingproved in order to fully comply with the Counof
Europe Criminal Law Convention against Corruptiom éhe United Nations Convention against Corruption
(UNCAC). Further consideration should be given rdga sanctions not only for this criminal offendmjt
also for active and passive bribery.

-There is an argument for reconsideration and ingrent of the current provisions on ‘Unlawful
Enrichment’ and for ‘Trading in Influence’.

-Because of the lack of a definition of corruptemmd a definition (or explanation) of a bribe, theesds to
be further discussion for a possible enhancemetitegproposal’”

The MPs, members of the profile parliaments Conamittxpressed the will to discuss and debate &l Co
experts' remarks during the process of final prgipan of the concerned Anti-corruption Draft Laves the
second reading in the Verkhovna Rada.

® Quote from the written expertise by Mr. MELA, submitted in preparation for the Roundtable.
" Quote from the written expertise by Mr. MIELA, submitted in preparation for the Roundtable.
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7.6 Annex VI

Field of activity:

Type of activity:

Program:

Country:

Date and place:

Budgetary reference:

Commission européenne

European Commission * * Council of Europe

CoE experts:

CoE Secretariat:

UPAC Project Team
Participants:

* X 5%

PP A Cancail da 'Eyy

LoNnseii Ge i cuirope

* *
* g x

March 2007

Synopsis of Activity

Assisting Advisor to Mr. Serhiy Mischenko, Pedpl®eputy of Ukraine;
Verhovna Rada Committee on the Fight against OsganiCrime and
Corruption.

The body of the Parliament of Ukraine formed agtite People's Deputies
of Ukraine to execute legislative work in certaneas, preparation and prior
review of issues within the competence of the Verkla Rada of Ukraine,
carrying out of monitoring functions.

Criminalisation of corruption. Legal entities’ pemsibility for corruption
offences. Seizure of corruption instruments ancemeres from corruption.
Mutual legal assistance in corruption related cases

Kazakhstan

26-28 March, 2007, Almaty

Representatives from France, Slovenia, Romamtaland, Lithuania,
Azerbaijan, Armenia, Kazakhstan, Kyrgyzstan, Moldov Russian
Federation, Switzerland, Great Britain, represergatof OSCE and other
international experts.

Total number of participants: about 60 participants

Partner institutions/organizations:

OECD, OSCE, United Nations Office on Drugs and @timdhgency for
fighting economic and corruption crime, Republidkafzakhstan.

Origin/reference to other activities

The Parliamentary Committee of Ukraine against g crime and
corruption shall draft relevant legislation; prepand prior review the issues



Objectives:

Comments/results

Detailed comments

within the competence of the Verkhovna Rada of Wieaand monitor

activities against corruption, organized crime,vprdgion of legalization of

revenues from criminal activities, fighting ter®m, appointment to positions
within the competence of the Committee.

Better understanding by legal experts and prosesitom Central Europe
and Central Asia of certain international legalndirds in the area of
corruption criminalization adopted under the retev@ECD, CoE and UN
conventions against corruption, as well as the jesttices of other countries
of practical incorporation of these standards @irttegislation.

Participation in the seminar was efficient enougking into consideration
the importance of the issues under discussion fkraibian legislative
process. Specifically, the first day topic was iksue of legal entities'
responsibility for corruption offences. The ovelitude to this issue can be
the best described by G.T. Nielsen: "The idea ohioal responsibility of
legal entities has been long recognized by theegpat large and its sections,
and it is only the legal experts who have the mwbivhether to recognize
this idea or not."

The effectiveness of implementation of legislatimncerning responsibility
of legal entities for corruption offences was oéafrinterest. In Poland, the
Law "On Responsibility of Collective Entities" hdmen in force since
October 2002, and as Rafal Kjerzhinka from the Btiyiof Justice of Poland
stated, that the statistics concerning the apjpicaif this law says that there
are about 20-30 court trials annually.

Vitas Rimkus, Head of the Department for preventafncorruption of
Special Investigation Office of Lithuania, said ttha January 2002 the
amendments to the Criminal Code of Lithuania wemacted concerning
indirect responsibility of legal entities for cringl offences. Five criminal
cases were brought to the court but their outcosndairdly predictable.
Discussion of mutual legal assistance in orderttaio evidences was also
useful for further implementation. There was a en¢gtion of an instrument
which enables to submit enquiries for mutual legaistance.
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7.7 Annex VII|

REPORT
on participation of Ukrainian delegation in
the Sixth Review Meeting and the Seventh MeetinthefSteering Group
of Anticorruption Network and Advisory Group
within the Istanbul Anticorruption Action Plan
(Paris, December 11-13, 2006)

The Sixth Review Meeting and the Seventh Meetinghef Steering Group of Anticorruption
Network and Advisory Group within the Istanbul Asdiruption Action Plan was held in Paris on
December 11-13, 2006.

The following persons invited by the OECD Anticqition Network participated in the events:

Yu.A. Petrochenko— Deputy Secretary of the National Security andebge Council of Ukraine
(NSDU), Deputy Head of the NSDU Interagency Comeeitbn complex solving the anticorruption
problems;

V.0. Ryabenko — Head of the Department of compliance to the lbgwspecial purpose military
units and other anticorruption institutions, Geh&msecution Office;

0O.D. Markeyeva — Deputy Head of Department, Head of Division ofi@rruption problems,
NSDU office; Secretary of Interagency Committee ammplex solving the anticorruption problems;
National Coordinator of OECD Anticorruption Netwdik transition countries;

O.L. Smirnova — Head of Department of legislation on judicidaw enforcement activities and
fighting crime, Ministry of Justice of Ukraine, ampert;

Yu. Ye. Yurchenko— Head of Control and Inspection Department, Mzivil Service Department
of Ukraine.

O. Mashtalir, Coordinator of Anticorruption Program, Coalitimi NGOs "Svoboda Vyboru"
participated in the meeting on a special invitatibnticorruption Network.

The Ukraine and Armenia monitoring reports, andrdgular brief reports by Georgia, Kazakhstan,
Kyrgyzstan, Tadzhykistan on implementation of tmevppusly adopted recommendations were on the
agenda of the Sixth Review Meeting.

The Ukraine Review Report (see the Annex) was prepared by the experts of IDEC
Anticorruption Network based on the answers toghestionnaire prepared by Ukrainian ministries and
agencies in August 2006 and the information obthithering the Network monitoring mission that took
place on October 2-5, 2006. The report highliglits &actions taken by Ukraine to implement the
recommendations of Istanbul Anticorruption ActiolaiPfor the_period from January 2004 to December
2006

The Ukrainian delegation had a preparatory meatiiiy the experts of Anticorruption Network,
commented and clarified the content of the reparing) the plenary sessions. The overview of ongoing
political and public processes in Ukraine and tbev ranticorruption steps by the country leaders was
presented. Fighting corruption is becoming the perent focus of the Government and the President of
Ukraine. In September, 2006 the Anticorruption Gaic'On the Way to Integrity" was adopted by the
Presidential Decree; the issue of fighting cormpin budget and financial areas was under coregider
at the meetings of the Cabinet of Ministers of Ulkeathe relevant resolution was taken based on the
results of the considerations. The internationalpesation is developed; the anticorruption technica
assistance projects are under implementation (TAGESAID projects); the intergovernmental agreement
between Ukraine and the USA on implementation ef Threshold Millennium Challenge Corporation
Program designed to decrease the level of cormipias been signed.

The experts of the Network noted significant pregrén increasing transparency of the civil
service. The Main Civil Service Department of Ukkaihas implemented the training program aimed to
increase the standards of ethics for civil servants




General Prosecution of Ukraine provided its cleafions with regard to existing coordination
mechanisms in anticorruption area, the activitiepiot operative and investigation groups, invohent
of exerts and auditors to financial expertise afwation offences.

The participants of the meeting and the expertewdprmed also on the state of consideration of
anticorruption draft laws submitted by the PresiddriJkraine on September 11, 2006; the draft |@m "
the State Anticorruption Committee" registered arkhovna Rada, and the recent amendments to the
Law of Ukraine "On Purchase of Goods, Works and/iSes" adopted by the Parliament of Ukraine on
December 12, 2006.

At the same time it should be noted that anticorrution efforts of the country are appraised
based solely on the actual and final implementationof recommendations of Anticorruption
Network.

For today, the most fundamental recommendationsUkiraine are still not implemented or
implemented partlyThe general appraisal highlights the lack of signi€ant changes in the area of
adoption of efficient anticorruption legislation, and establishment of special anticorruption
institution although the work has been done in thisrea.

Ukraine has made efforts to adopt the National damtuption Strategy. The Anticorruption
Concept has been recognized as a document with feanees of a strategy but the appraisal cannot be
significantly higher because of the lack of Actilan for its implementation.

The opinion of the experts of OECD AnticorruptioptiNork is that the main problems for Ukraine
are still the following:

1. The lack of the single National Anticorruption Strategy (recommendations 1 and 2).

The Anticorruption Concept of Ukraine "On the Waylntegrity" was adopted by the Decree
of the President of Ukraine #742 of September 0062

Taking into consideration that the draft Conceps Wwaing agreed and finalized since October
2005, and the Action Plan has not been adopteddayt it should be noted that the process of
adoption of anticorruption strategy is unjustifiabidng.

The relevant national strategies along with thevaht plans have been already adopted by
Armenia, Azerbaijan, Kazakhstan, Kyrgyzstan, Geoggid are under implementation.

2. The needs for improvement of legislatior(section Il). The priority is the ratification &fN
Convention against Corruption, the Council of Egr&@riminal Convention against Corruption
and the Supplementary Protocol thereof togethdr sgievant changes in the legislation.

3. Establishment o$pecial anticorruption group with special powers and authorities with regard
to investigation of corruption offences (recommeiudes 3 and 4).

The other anticorruption obligations need to be iéhe nearest future — adoptiontbé Code of
Ethics for Civil Servants, improvement of legislation regulating governmpuotchases, tax procedures
etc.

There are also needs to ensure the transparendgaidion making procedures for the issues
relating the rights of the citizens, improvementpoblic access to the information on the Government
activities etc.

Since there is no significant progress in Ukraine implementation of Istanbul Plan
recommendations, OECD issued its declaration puddison the official site of the organization and
foreign mass media on December 15, 2006 (see thexdn

By the next meeting to be held tentatively in sum2@07, Ukraine has to prepare the regular
report on implementation of the recommendations ofAnticorruption Network in the area of
fighting corruption .

The monitoring report and appraisals by the expeAnticorruption Network will be made public
and used by the international organizations (EBRRB World Bank, FATF, Council of Europe, EU etc.).

The issues of funding activities under the Istanfction Plan and the organization of the general
meeting of Anticorruption Network in summer 2007reveliscussed during the Seventh Meeting of the
Steering Group of Anticorruption Network and thevisbry Group within Istanbul Anticorruption Action
Plan. The decisions of the issues will be publishetie early 2007.
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Since the negative appraisals of implementation détanbul Action Plan impact the ratings
of investment attractiveness of Ukraine and the imge of the country at large, the Ukrainian state
authorities need to focus on implementation of int@ational anticorruption obligations of the
country in the nearest future.

Yu. Petrochenko
(signature)
Head of the Delegation,
Deputy Secretary,

National Security and Defense Council of Ukraine

December 27, 2006
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7.8 Annex VIl

UPAC FINANCIAL REPORT as of 31/05/2007

Al yearL'anit . Expenses at
Expenses Unit Lﬁﬁ; rate (in CC;ESEJSR()m 31/05/2007
EUR)
1. Human Resources
1.1 Salaries (gross amounts, local)
1.1.1 Technical
Local long-term expert | Work/months 36 1500 54,000
1.1.2 Administrative/ support Staff
Project assistant - Kyiv [ Work/months 36 1400 50,400
Project assistant- Strasbourg | Work/months 36 4000 144,000
1.2 Salaries (gross amounts, expat/int. staff)
Team leader | Work/months 36 9500 342,000
Output 1.1 Short term consultants/experts | Work/days 50 375 18,750
Output 1.2 Short term consultants/experts | Work/days 50 375 18,750
Output 1.3 Short term consultants/experts | Work/days 15 375 5,625
Output 2.1 Short term consultants/experts | Work/days 65 375 24,375
Output 2.2 Short term consultants/experts | Work/days 25 375 9,375
Output 2.3 Short term consultants/experts | Work/days 40 375 15,000
Output 2.4 Short term consultants/experts | Work/days 40 375 15,000
Output 2.5 Short term consultants/experts |  Work/days 80 375 30,000
Output 3.1 Short term consultants/experts | Work/days 45 375 16,875
Output 3.2 Short term consultants/experts | Work/days 70 375 26,250
1.3 Per diems for missions/travel
1.3.1 Abroad (project staff) Per diem
Project staff misc international missions Per diem 40 169 6,760
1.3.2 Local (project staff)
Project staff missions Per diem 70 169 11,830
Output 1.1 Short term consultants/experts Per diem 35 169 5,915
Output 1.2 Short term consultants/experts Per diem 35 169 5,915
Output 1.3 Short term consultants/experts Per diem 12 169 2,028
Output 2.1 Short term consultants/experts Per diem 55 169 9,295
Output 2.2 Short term consultants/experts Per diem 16 169 2,704
Output 2.3 Short term consultants/experts Per diem 35 169 5,915
Output 2.4 Short term consultants/experts Per diem 35 169 5,915
Output 2.5 Short term consultants/experts Per diem 60 169 10,140
Output 3.1 Short term consultants/experts Per diem 40 169 6,760
Output 3.2 Short term consultants/experts Per diem 60 169 10,140
1.3.3 Seminar/conference patrticipants
Output 1.1 Per diem 40 169 6,760
Output 1.2 Per diem 0 169 0
Output 1.3 Per diem 0 169 0
Output 2.1 Per diem 0 169 0
Output 2.2 Per diem 40 169 6,760
Output 2.3 Per diem 0 169 0
Output 2.4 Per diem 40 169 6,760
Output 2.5 Per diem 80 169 13,520
Output 3.1 Per diem 0 169 0
Output 3.2 Per diem 80 169 13,520
Outputs 1.1, 1.3, 2.4, 3.2 - Study visits
participants Per diem 300 169 50,700
Subtotal Human Resources 951,737 246,913.14
2. Travel
2.1. International travel Per flight
Project staff travel 12 800 9,600
International travel by consultants and participants
in study visits Output 1.1 22 800 17,600
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Output 1.2 10 800 8,000
Output 1.3 14 800 11,200
Output 2.1 12 800 9,600
Output 2.2 5 800 4,000
Output 2.3 6 800 4,800
Output 2.4 44 800 35,200
Output 2.5 30 800 24,000
Output 3.1 12 800 9,600
Output 3.2 60 800 48,000
2.2 Local transportation (over 200 km) Per month 300 36 10,800
In-country travel
Subtotal Travel 192,400 32,023.24
3. Equipment and supplies***
3.1 Software (Case management) 2 20000 40,000
3.2 Furniture, computer equipment 0
Equipment project office (furniture, PC, fax, copy
machine for 3 persons) Per office 1 15000 15,000
Personal Computers (incl. Office software) Sets 30 2800 84,000
Copy machines Set 0
3.3 Spare parts/equipments for machines, tools Lump sum 0
3.4 Other Lump sum 0
3.5 Training materials and supplies Per event 36 1000 36,000
Subtotal Equipment and supplies 175,000 9,475.81
4. Local office/project costs
4.1 Vehicle costs Per month 500 0
4.2 Office rent Per month
4.3 Consumables - office + medical supplies Per month 36 400 14,400
4.4 Other services (tel/fax, electricity/heating,
maintenance) Per month 36 400 14,400
Subtotal Local office/project costs 28,800 15,740.72
5. Other costs, services
Per
5.1 Publications** publication 12 2500 30,000
5.2 Survey** Per survey 5 12000 60,000
5.3 Auditing costs
5.4 Evaluation costs 1 10000 10,000
5.5 Translation, interpreters
Translations and interpreters in-country Days 200 350 70,000
Interpretation abroad (study visit) Days 35 600 21,000
5.6 Financial services (bank guarantee costs etc.)
5.7 Costs of conferences/seminars** Per event 36 2500 90,000
Subtotal Other costs, services 281,000 22,817.35
6. Real Estate and works****
6.1 Purchase of land
6.2 Purchase of building
6.3 Construction works
Subtotal Real estate and works
7. Other 6,577
Subtotal Other 6,577
8. Subtotal direct project costs (1.-7.) 1,635,514 326,970
9. Administrative costs (maximum 7 % of 8,
direct eligible project cost) Percent 7 114,486
10. Total eligible project costs (8.+ 9.) 1,750,000 349,858.18
11. Contingency reserve* (maximum 5 % of 10.,
total eligible project costs) Percent
12. Total costs(10.+11.) 1,750,000 349,858.18

* Contingency reserve can only be used after written approval of the Commission
** Only indicate here when fully subcontracted *** Costs of purchase or rental

*** The purchase of land or purchase/construction of buildings is only permitted if indispensable for implementing the project
*k All items must be broken down into their individual components. The number of units for each component must be specified.
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