* X %
*
* *
* *
* 4 x

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Crime Problems Department
Directorate General | —Legal Affairs
30 May 2005

Programme against Corruption and Organised Crime in South-eastern Europe (PACO)
Implementation of Anti-corruption Plans in South-east Europe (Impact)

ADVISORY PAPER:
COMMENTS ON THE DRAFT OF ANTI-CORRUPTION PLAN FOR KOSOVO
By:
Mr Drago Kos, Slovenia

Ms Kristina Hemon, United Kingdom

Council of Europe.

: Programme against

corruption and organised

crime in South-eastern Europe PC-TC(2005)7




Implementation of National Anti-corruption Plans in SEE (PACO Impact)
A Council of Europe regional project funded by (Sida)

Table of Content

1 INTRODUCTION......ccoorrrecrrrreressmsesesessssessssnesesssnsnenss . S w3

2  THE DRAFTS OF KOSOVO’S ANTI-CORRUPTION STRATEGY AND ACTION PLAN........ccccoeemrmrennnnrneresnrnenes 4
21 THE KOSOVO ANTI-CORRUPTION STRATEGY .....cuvvvrriieseeseesesssessenses sttt sttt 4
2.2 THE ACTION PLAN. ...ttt bbb 4

3 SPECIFIC COMMENTS ON THE DRAFT OF KOSOVO ACTION PLAN........coinenrrreremrsnresessneesssssneseanes )
3.1 SPECIFIC ANTI-CORRUPTION MEASURES ........ovuvutrrirseeseessssessesse sttt 5
3.2 ANTI-CORRUPTION LEGISLATIVE MEASURES (CHAPTER I1).....ocvviiiiieicisccisie ettt 7
3.3 JUDICIARY MEASURES AND LAW IMPLEMENTATION (CHAPTER I)......oovuiiiiiiirieiseseisiese s 10
34 PUBLIC ADMINISTRATION REFORMATION MEASURES (CHAPTER IV).....cviiiiciiecie s s 1"
35 PUBLIC FINANCE AND ECONOMY MEASURES (CHAPTER V) .....vuiiiiiiieicinieisteis i 1"
3.6 MEDIA, CIVIL SOCIETY AND PUBLIC PARTICIPATION (CHAPTER V1) ....ccviiiieiie e 12
3.7 CAPACITY BUILDING AND EDUCATION MEASURES (CHAPTER V1) ..ottt 13
3.8 OTHER MEASURES OF INSTITUTIONAL REFORMS (CHAPTER V1) .. ..ot 13
3.9 CONCLUSION ...ttt st

3.10  ANNEX: DRAFT ANTI-CORRUPTION PLAN (VERSION OF APRIL 2005)

For any additional information please contact:

Council of Europe, Crime Problems Department

Directorate General | — Legal Affairs

67075 Strasbourg CEDEX, France The views expressed in this technical paper are solely those
Tel +33-3-8841-2354 | Fax +33-3-8841-3955 of the experts’ one and do not necessarily reflect official
e-mail ardita.abdiu@coe.int positions of the Council of Europe

PACO-Impact Kosovo




Implementation of National Anti-corruption Plans in SEE (PACO Impact)
A Council of Europe regional project funded by (Sida)

This paper represents the Council of Europe expert’s opinion on the Draft Action Plan against
Corruption of Kosovo (April 2005 version). The Draft Action Plan has been subsequently drafted
after the adoption of the Anti-corruption Strategy of Kosovo by the Kosovo’ PISG as of May 2004.
However, both these two documents have been so far discussed and launched within the working
groups composed of different institutional representatives mainly from PISG authorities and

UNMIK representatives.

1 INTRODUCTION

Action plans are very important tools for the implementation of different strategies - Strategies are
usually documents on a very high strategic level, incorporating general descriptions and goals of
a strategic nature, which do not change very often and very soon. They show more or less the
political orientation in a specific field of an authority which adopted them, its willingness to act and
its desire to bring in major changes in the specific area of life. Concrete goals of these strategies,
responsible institutions, time-limits, risks and success factors are usually given in different
operational documents - easy to change and easy to adopt but also easy to monitor. Through the

implementation of an action plan the strategy is implemented, too.

On the basis of the results achieved in the drafting and in the implementation of an action plan
real intentions of the authority, which adopted the strategy, are easily verifiable. If the action plan
does not represent a logical but very concrete continuation of a strategy, if general aims of the
strategy can not be easy identifiable in its implementation document and if general tasks given in
a strategy do not serve as starting points for the action plan, it is difficult, even almost impossible
to make a conclusion that the authors of any of a mentioned documents were and are really
willing to change anything. Therefore, the link between the strategy and its implementation
document has to be strong, visible and consistent. Otherwise, none of the documents has a real
meaning, it will not change anything and all the expenses and energy used for their drafting were

wasted.

Since representatives of both administrations in Kosovo — the PISG and UNMIK — during very
intensive work on the first anti-corruption documents in this region--have agreed on number of
measures needed joint efforts will have to continue. It is normal that in the process of drafting
concrete and very detailed measures some differences might and did appear but this is just
additional challenge. Having in mind highly sensitive nature of the documents and of the region

complete agreement on the texts and on their meaning will have to be achieved.
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2 THE DRAFTS OF KOSOVO’S ANTI-CORRUPTION STRATEGY AND ACTION PLAN

Unfortunately, some of the concerns expressed above come into life when analysing and
discussing the Kosovo Anti-Corruption Strategy and its implementation document — "Anti-

Corruption Action Plan".

21  THE KOSOVO ANTI-CORRUPTION STRATEGY

First of all, legally there is no document as the "Kosovo Anti-Corruption Strategy". There is only
one document that has been under discussion as a launched proposal, which yet has to be
submitted for the approval of the Assembly of Kosovo. In Chapter VII "Implementation of the
Strategy" it is clearly stated that the strategy has to be adopted by the Assembly. That means: if
there is no adoption by the Assembly — there is no Kosovo Anti-Corruption Strategy. All
implementation measures are linked to this very important step in the fight against corruption in
Kosovo. Without adoption in the Assembly dead-lines for different activities will not start and there
simply won't be any chance to assess the success in the implementation of the strategy. So, in
order to avoid these negative consequences, the Assembly of Kosovo will have to be put in the
position to decide on the adoption of a draft Kosovo Anti-Corruption Strategy as soon as possible.

Otherwise the text of the draft strategy will have to be accordingly changed.

Concerning the text of the draft Action Plan of the draft Strategy is very clear: it says that "within 6
months of the adoption of the strategy, the Government of Kosovo shall adopt a special Action
plan for the implementation of the Kosovo Anti-Corruption Strategy, which, in accordance with the
anticipated measures arising from chapter VI, the "Prevention and suppression of corruption in
Kosovo", determines: the objectives of the measures, methods and expected results, the
implementing agencies, the dead-lines for their realisation, risk factors and success indicators".
Therefore it was expected that the action plan will strictly follow 151 measures given in chapter VI
of the draft strategy. But this is not the case — except some substantial issues there are no clear
links between the draft strategy and the draft action plan. Moreover, they can be considered as
two completely independent documents. Of course, that gives rise for a set of different questions,
especially for one: what is the aim of an action plan, which introduces its own anti-corruption
measures not foreseen in the draft strategy and forgets to implement whole series of measures
mentioned in the draft strategy? In such a way the coherent and efficient anti-corruption legal set-

up, which is very normal and logical in other countries does not exist in Kosovo.

2.2  THEACTION PLAN

The draft action plan doesn't have any general explanatory or narrative parts, it is given

exclusively in a form of matrix, which consists of the following elements: running numbers,
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measures (which, as said already, are only partly measures given in the draft strategy),
responsible/cooperative institutions, timelines, challenges, competence and indicators of success.
It is obvious that structurally the draft action plan is following the instructions given by the draft
strategy but this is not the case substantially. Even chapters of the draft action plan are different
than sub-chapters in chapter VI. of the draft strategy. Therefore it is not possible to assess to
which extent the text of a draft strategy will really be implemented through the draft action plan, it
is not clear if the general principles, pre-conditions, goals and other features of the draft strategy

are also used for the draft action plan.

What can be done at present it is just the assessment of different measures given in the draft
action plan but this will only partly bring any results. A very strong proposal has to be given to the
PISG and that is to completely restructure the draft action plan using the structure of chapter VI

and substantial measures given in the draft strategy.

Another important proposal has also to be given and that is to assess again how appropriate the
timelines given in the draft action plan are — it is not possible to avoid the feeling that the timelines

given are in general too short and that it is not realistic that they can be fully respected.

3 SPECIFIC COMMENTS ON THE DRAFT OF KOSOVO ACTION PLAN

The Comments below are given only in relation to measures where there is a need to give
suggestions or recommendations. Where there was no such need the measure is not mentioned
at all. But the general remark given above on the appropriate timelines for all measures given in

the draft action plan stays.

In order to avoid unnecessary duplications only numbers of the measures described are given if

there is no need to comment specifically on the text of the measure foreseen.

3.1 SPECIFIC ANTI-CORRUPTION MEASURES

1.1

The substance of the law as foreseen is not broad enough — beside the existing law (which was
not yet promulgated by the SRSG) on the prevention of corruption in Kosovo the substance of an
additional law will have to cover several other topics not only the Kosovo Assembly's supervision
upon KACA's functioning. The wording used could be, (i.e., regulating the position, powers and
responsibilities of KACA).
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1.2

The problem, which arises here, is the problem of competence: the position of KACA and its
relations to other institutions are asking for a "mixed" competence and not for a "transferred" one.
As a general suggestion--for the whole text of the draft action plan--would be that PISG and
UNMIK jointly review again the text as it concerns the division of competencies throughout the

whole list of measures and to agree on still remaining unclear and open issues.

1.3
The problem here related to the substance of the measure is a direct consequence of problems
mentioned in the introductory part of this expertise: how can KACA draft a report for the Assembly
on anti-corruption strategy if:
= the Assembly has not approved the draft strategy; and
= there is no direct link between the draft strategy and the draft action plan (will KACA
report on the implementation of the strategy, which was not adopted yet or on the

implementation of the action plan, which will be adopted by the Kosovo government)

Furthermore, how can Assembly approve the report on the implementation of strategy ("indicators
of success") if it didn't approve the draft strategy?

There is only one solution for that: Kosovo assembly has to approve the draft strategy before the

action plan will be adopted.

1.4

Concerning the substance: integrity tests are a useful preventive measure but before conducting
them a detailed legislation/rules have to be adopted, containing at least conditions for the use of
this method: rights of the persons tested and transparently by describing also consequences of

different results of these integrity tests.

As it concerning timelines and in order to monitor the implementation of the tasks foreseen the
"semi-annual review" is not enough — such monitoring and review should be done on regular

basis.

1.5

Concerning substance there are two different measures in this sub-chapter-analysis of corruption
and those related to secondary legislation (it is even not clear what has to be done with the
secondary legislation) as well as the actions that have to do with the acquis communitaire. It is
strongly recommended to separate the part on the acquis communitaire as a separate sub-

chapter with relevance to implementation of specific measures in line with such standards.
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Concerning responsible/cooperative institutions it also would be useful and necessary to describe

the way of involvement of civil society in such actions as well.

1.6
It would be much better if word "making" in the "indicators of success" would be replaced by

"implementing".

1.7
It makes much more sense if the wording "inclusion of anti-corruption provisions" is replaced by
"mandatory inclusion of anti-corruption clause". As it concerns the timelines, it is suggested that

such actions be considered as regular task, and not end in December 2005.

1.8

Since transparency is one of the most important pre-requisites for the fight against corruption this
measure will have to be very carefully implemented. In addition it is recommended to insert words
"substantial and formal" before the text "criteria for types". Also, in the "indicators of success" it

would be useful to replace the word "lists" by "catalogues".

More broadly, consider applying standards set in the Council of Europe’s Convention for the
Protection of Individuals with regard to Automatic Processing of Personal Data and the Additional
Protocol to the Convention for the Protection of Individuals with regard to Automatic Processing of
Personal Data, regarding supervisory authorities and trans-border data flows, which regulate data

protection, management, and exchange in the EU.

3.2 ANTI-CORRUPTION LEGISLATIVE MEASURES (CHAPTER Il)

1.1

If a special anti-corruption law is foreseen here than it makes no sense to have a special and very
narrow law mentioned in I.1. The substance of both proposals can be and should be covered by
only one law dealing with substantive matters (mentioned here) and with formal matters

(mentioned in I.1.).

It would be also useful to explain what does the wording "publicizing most serious violations of the
law" mean: what is "most serious", which law is referred here — the penal or also the civil one?
When to publish the texts, by whom, in which form and where? Should this become part of any
legal (the criminal or the civil one) procedure, then the relevant legislation will have to be changed

accordingly.

PACO-Impact Kosovo



Implementation of National Anti-corruption Plans in SEE (PACO Impact)
A Council of Europe regional project funded by (Sida)

After "nepotism" also "favouritism" should be mentioned and a new line should be added —

"prohibition of revolving doors (pantouflage)".

1.2

This item calls for an adoption and supervision of extra-budgetary funding for public
administration; more specifically it calls for auditing procedures for such funding. For the purpose
of efficient resources management and sustainability of budget transparency measures, it is
recommendation to consider introducing internal audit mechanisms in all governance institutions
as an integral part of preparing annual financial report and/or task Auditor General with regular
audits of extra-budgetary funding for public administration.

1.3
The description of the obligation in the substantive part is too general: what does "periodical
assessments on corruption combating and prevention" mean? It is strongly recommended to add

some clarifying elements to the obligation described.

1.4

The substantive part should be completed by "financing of elections”, too. Rules on the financing
of elections have to be basically based on the some principles as the rules on financing of
political parties. Otherwise serious discrepancies might occur between the regular and the

election activities of political parties.

1.5

Similar to item II.1. which calls for adoption on an anti-corruption law addressing publiclation of
the most serious violations of the law; nepotism in recruitment and other activities; conflicts of
interest; offering/accepting gifts in public administration; categories of gifts; an obligation to report
them to PISG and publishing a catalogue; and a compulsory reporting of civil servants’ corruption
cases by governmental bodies, item 11.5. calls for declaration of “financial situation of election
candidates and holders of public posts. Given that the substance of measures in both items can
be covered, and usually is, by one law, it is recommended that one comprehensive law (be it an
anti-corruption law or conflict of interest law mentioned later in the matrix) be adopted rather than

several partial pieces of legislation.

In addition, item 11.5. also calls for an adoption of legislation that would prescribe “declaration of
financial situation of election candidates and holders of public posts”. This obligation is known to
be “declaration of assets for elected and public officials, as well as managers and directors of

public utilities.” The change of terminology in this regard is also recommended.
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1.6

Concerning "indicators of success" as used in this section, it is suggested that it is not the fact of
publication of the analysis that shall indicate a result or a success/failure but the data changes on
the basis of the analysis made after they have been released or published and their comparative

overview with regard to previous years may need to be inserted.

1.7

Substance mentioned under "measures" is not substance for bylaws or governmental decrees — it
has to be absolved by the law. If so, this part can join the law mentioned in II.1. (also I.1. and
11.5.).

It should be stressed again that as far as it concerns "indicators of success" it is not the
publication of proposed measures which counts — it is their implementation and how it is foreseen
to measure their impact. If the implementation of the measures foreseen is trying to achieve
something in the practical terms in order to really improve/reform the existing systems, then the
publication itself will not serve to this purpose. Results deriving from the practical implementation
can be the only criteria that should be when setting up the indicators of progress/success/or

failure.

11.8

It is not clear if the primary legislation on witnesses' and whistleblowers protection already exists?
If yes, it would be good to mentioned it somehow in the substantive part. If not, a special law
dealing separately with those issues is needed to be foreseen as a part of the reform and

measures.

1.9
As it concerns the issue of Conflict of Interests the comments are already provided when
discussing the substantive part of the law mentioned in Il.1. and therefore does not need to be

mentioned here again.

11.113. and 11.14

There are not two special laws needed to handle the situation mentioned in both sub-chapters. It
is even the question if any new law is needed — if substantive conditions for responsibility of legal
persons are dealt with in the Criminal Code and/or in the Code of Criminal Procedure, substance

mentioned in 11.13. and Il.14. could and should be included and/or referred there.

PACO-Impact Kosovo



Implementation of National Anti-corruption Plans in SEE (PACO Impact)
A Council of Europe regional project funded by (Sida)

3.3 JUDICIARY MEASURES AND LAW IMPLEMENTATION (CHAPTER Ill)

1.1

Concerning substantive elements: "appointment, dismissal, background check" are not parts of
the rules of ethics in the judiciary. The topics of meritocratic selection, promotion and dismissal of
judges are far too important to handle them otherwise than within very clear and strict legal
norms. While concerning the indicators of success: results will be achieved when judiciary will
implement the advice and not simply when it takes it into consideration. To take something into
“consideration” is still not the guarantee that something will really change, as “the consideration”

can be there and there might be no changes/reform needed.

1.3
In order to avoid any misunderstandings the word "potential" in the substantive part and in the

part on "indicators of success" should be deleted.

1.4

If KACA is established there will be a capacity to monitor property and conflict of interests of
judges and public prosecutors. This substantive part would much better read: "Inclusion of judges
and public prosecutors in the list of people reporting their financial situation and conflict of
interests to KACA".

Alternatively, consider also judicial/prosecutorial councils (I am not sure whether they exist in
Kosovo or not. In any case, it would be a body in charge of appointing and dismissing judges and
prosecutors) and /or the agency in charge of monitoring the asset declaration and conflict of

interests for this task.

1.7
There is absolutely no need to establish a special second-degree tribunal for financial issues.
Generally there have to be two levels of decision-making in the public administration and all

decisions of the second level authority could be challenged in front of the court.

.12

If financial operations of every socially owned legal entity will be controlled nobody will be in
position to handle it. Maybe additional criteria (i.e. number of employees, economic position, etc.)
for the introduction of this obligation could be added. Unconditionally, transparency of the whole

procedure has to be mentioned, too.

Finally, there is no mentioning or reference of the role or inclusion of the Ombudsman’s Office in

the Action-Plan. The role of such an agency in contributing to rule of law in general, and to anti —
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corruption effort in particular, cannot be overestimated. It is thus recommended that Ombudsman
Office be fully included in the Action Plan.

3.4 PUBLIC ADMINISTRATION REFORMATION MEASURES (CHAPTER IV)

Iv.7
Concerning the addressed "challenges”, the appointment of persons and/or bodies for managing

the lists of received gifts should not lead to the increase in the number of civil personnel.

V.8
Concerning the addressed "challenges”, there are not only political parties, which try to influence
the work of SPAC and KIOB but also politicians as such. Therefore, the wording should change

into "risk from improper political influence".

V.9

This item calls for an appointment of anti-corruption advisors in public administrative bodies. For
the purpose of internal coherence and consistency of the Action-Plan, one should consider how
these advisors would be linked to the Kosovo Anti-Corruption Agency and other bodies involved
in fighting corruption; whether the role of such advisors would complement or duplicate already
existing authorities and measures; training needs and required skills for the position; and most

importantly whether Kosovo budget would be sufficient enough to support this measure.

V.11

This item calls for a provision of “institutional assistance to officials erroneously accused or who
have been affected by undeserving promotions in state administration”. It would be of benefit to
clarify the language in this paragraph and specify what would an “erroneous accusation” consist
of (corruption, misuse of office, conflict of interest or something broader) as well as what kind of

“institutional assistance” would be provided for this purpose.

V.12
In the part on "challenges" it would be better to replace the word "banks" with "financial

institutions" since banks are only one form of financial institutions.

3.5  PuBLIC FINANCE AND ECONOMY MEASURES (CHAPTER V)

V.4
This item calls for transparent tendering procedures and terms of reference for public works done
by private sector. One should be advised that this measure is usually prescribed by a public

procurement law. Therefore it is suggested that one should consider rephrasing the paragraph to
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make clear the connection between this measure and public procurement law, as well as the

connection with the Kosovo Public Procurement Office.

V.5

Iltem V.5 calls for a periodical analysis of “procedures for public arrangements, bilateral and
multilateral assistance, subsidies, loans or other usages of public funds, emphasizing in particular
the frequency of accessing these funds”. Although KACA and Kosovo Assembly have quite
appropriately been charges with these tasks, it is recommended to also consider involving the

Auditor General with this task.

V.7

In this item it is not clear what is meant by “private societies”, and it should therefore be clarified.
In case that NGOs or private companies are meant by this term, it would also be advised to
consider whether utilizing internal procedures for reporting alleged corruption cases would
impede access to other measures such as access to a public anti-corruption phone number,
police, or an independent commission (e.g., Kosovo Anti-Corruption Commission). Duplication of

efforts and authorities is an unnecessary drain on scarce resources.

3.6  MEDIA, CIVIL SOCIETY AND PUBLIC PARTICIPATION (CHAPTER VI)

V1.1

This item calls for a role for trade unions and business associations in preventing corruption.
Consider improving the indicator of success so to refer to a direct involvement with the Anti-
Corruption Commission from the start in order to allow proactive and regular access of the trade
unions and business associations to policy makers. As this kind of involvement is referred to in
the item V1.8, merging the two items would add to the internal coherence and consistency of the

anti-corruption action plan.

V1.2

This item refers to funding of NGOs so to prevent corruption. The NGOs, including their funding,
are usually regulated by law on public associations. In case when NGOs receive public funds,
they could be, like other public funds recipients, a subject to public procurement law. It is
advisable to consider guaranteeing independence as well as transparency of funding for NGOs
by relying on the two suggested laws (see Item VI.5.), be it by passing them in case they do not
exist or amending them so to address NGOs as well. This would allow for a greater internal

coherence and consistency of the Anti-Corruption Action Plan.
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VI.3

This item refers to PISG supervising NGO ethical standards as an indicator of success. Given the
professed goal of independence of NGOs in the Anti-Corruption Action Plan, it would be
advisable to consider charging an independent institution to investigate ethical violations within
NGOs, rather than the government which might exert undue influence. Also consider regulating

this issue with a law on public associations, unless it has already been done.

3.7 CAPACITY BUILDING AND EDUCATION MEASURES (CHAPTER VII)

There are no comments.

3.8 OTHER MEASURES OF INSTITUTIONAL REFORMS (CHAPTER VIII)

VIII.2
Proposed measure on the adoption of regulation concerning allocation of confiscated assets

should be made clearer in the sense that only courts may confiscate assets (not all institutions).

3.9 CONCLUSION

Due to the fact that the draft Action Plan is substantially not following the structure of the draft
strategy, not all measures from the draft strategy are handled in the draft Action Plan — the
number of measures in the draft strategy is 151 and the number of measures in the draft Action
Plan is only 110. That basically means that not all of the measures given in the draft strategy will
be implemented. Therefore, the most serious problem of consistency appears which can be
solved only through a thorough comparison on measures provided by the draft strategy and by
the draft action plan and with the inclusion of all measures provided by the draft strategy into the

draft action plan.

The fact that parallel reading of the draft strategy and of the draft Action Plan and their
comparison is impossible could cause serious problems in understanding of the general approach
of Kosovo towards corruption. If we add the fact that some measures proposed by the draft
strategy will obviously remain only on the paper all anti-corruption efforts could become very
questionable and doubtful.
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List of Acronyms

CEC - Central Elections Committee

KACA — Kosovar Anti-Corruption Agency

KIPA — Kosovo Institute for Public Administration

KTA — Kosovo Trust Agency

KPS — Kosovo Police Service

MEF — Ministry of Economy and Finance

MEST — Ministry of Education, Science and Technology
MLGA — Ministry of Local Government Administration
MPS — Ministry of Public Services

NGO — Non-Governmental Organization

OSCE - Organization for Security and Cooperation in Europe
OGG - Office for Good Governance

OPM - Office of the Prime Minister

PISG — Provisional Institutions of Self-Governance
SRSG - Special Representative of the Secretary General
TMC — Temporary Media Commissioner

UNMIK — United Nations Mission in Kosovo



