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1. INTRODUCTION

This report is concerned with the development of a Code of Conduct for the judiciary
identified in Output 7:

Output 7 The development of codes of conduct for elected office holders and
the judiciary will have been supported

Activity 7.1 Organise workshops on the needs and possibilities for developing codes of
conduct for elected office holders and the judiciary: Introduction and
brainstorming sessions with recommendations to what extend and scope
these codes shall be developed

Activity 7.2 Support the development and drafting sessions of identified Codes of
Conduct for elected office holders through workshops and direct technical
advice

2, INTERNATIONAL STANDARDS
The international agenda on the integrity and independence of the judiciary is contained in:

The UN Basic Principles on the Independence of the Judiciary 1985;

The Bangalore Principles of Judicial Conduct 2002;

The UNODC Report on Strengthening the Judiciary against Corruption 2001;
The Report of the Fourth Meeting of the Judicial Integrity Group, UNODC, 2005.

In addition, the Technical Guide on Strengthening Judicial Integrity and Capacity, and the
Commentary for the application of the Basic Principles (the Bangalore Principles) on Judicial
Conduct are under consideration for publication by UNODC.

3. OVERALL EXPECTATIONS
These documents address a number of key themes relating to the judiciary. These include:

¢ judicial independence in its individual aspects (i.e. the ability to act free of any extraneous
influences, inducements, pressures, threats or interference, direct or indirect, from any
quarter or for any reason);

e impartiality (i.e. the ability to act without favour, bias or prejudice);

e personal conduct which is above reproach in the view of a reasonable observer or user of
the criminal justice system;

e propriety and the appearance of propriety in the manner in which the judge conducts his
or her activities, both personal and professional;

e an awareness, understanding and recognition of diversity in society and respect for such
diversity;

e competence;

e diligence and discipline.

3.1 Judicial Independence
‘Judicial independence’ also refers to the institutional and operational arrangements defining

the relationship between the judiciary and other branches of government and ensuring the
integrity of the judicial process. The arrangements are intended to guarantee the judiciary the
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collective or institutional independence required to exercise jurisdiction fairly and impartially
over all issues of a judicial nature.

There are three essential conditions for judicial independence: security of tenure for all
judicial appointments; financial security; institutional independence with respect to matters of
administration that relate directly to the exercise of the judicial function, including the
management of funds allocated to the judicial system, assignment of judges, distribution of
cases, access to sittings of the court, court administration and record-keeping, and court
lists.

3.2 Judicial Independence and Immunity

Judicial independence does not require that judges should enjoy immunity from the
application of normal laws, except to the extent that a judge may enjoy personal immunity
from civil suits for alleged improper acts or omissions in the exercise of judicial functions.
Where such immunities are provided, the preferred approach, in order to limit the potential
for judges to avoid prosecution for corruption and so as not to undermine the credibility of the
judiciary, is a “functional” approach, so that judges are only immune from prosecution for
offences that are alleged to have taken place in the course of, or as a consequence of,
carrying out their judicial duties.

In order to ensure that the “functional” approach cannot be misused to avoid criminal liability,
it is also essential to provide a process for lifting the immunity in appropriate circumstances,
along with safeguards for ensuring that the process is transparent, fair and consistently
applied. Examples of various European approaches are given in Table 1.

4, CODES OF CONDUCT

In this regard, and like other public officials, the fairness and impartiality of the judicial
process requires that no judge should be above the requirements placed on other public
officials. In particular there should not be any conflict of interest between a judge and those
before the court. The judiciary should therefore consider the adoption of, and compliance
with, a national code of judicial conduct that reflects contemporary international standards. A
body such as a Judicial Services Commission, or Constitutional Court, should be responsible
for supervising and enforcing the Code, dealing with allegations, and adjudicating on the
lifting of judicial immunity.

The code should at the least impose an obligation on all judges to declare their assets and
liabilities and those of their families to an appropriate body and available for verification and
monitoring. It should also reflect the guidance provided in the legislation governing the
disclosure of more general conflicts of interests and standards of public conduct which are
the responsibility of the Council of Ethics for the Public Service.

5. THE CONTENTS OF THE CODE

In fact, a Turkish judicial Code of Conduct would, by drawing on the Bangalore Principles
and comparing them to the Regulation on the Principles of Ethical Behavior of the Public
Officials and Application Procedures and Essentials, have much in common with the Code
applicable to other public officials — see Table 2.
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Table 2: Bangalore Principles and the Turkish Code for Public Officials

BANGALORE MAIN EXPECTATIONS RELEVANT ARTICLE
PRINCIPLES OF TURKISH CODE
INDEPENDENCE | Free from influence 8,9

Promote public confidence
IMPARTIALITY Free from influence 5,6,9, 10,13

Avoid conflict of interest
No prejudicial comment

INTEGRITY Avoid any appearance of conflict of interest | 9, 13, 14

PROPRIETY Accept restrictions to ensure impartiality 13, 14, 15, 18, 22
Preserve dignity of office

Avoid favouritism or partiality
Avoid financial influence

No gifts

Avoid political or other involvement

EQUALITY No discrimination 5, 6, 10, 11
Courtesy
Equal treatment

COMPETENCE Full time 5,6,7,10, 11, 16, 19
AND DILIGENCE Continuing professional development
Courtesy and fairness

Given such a complementarity, the concept of a Code for the judiciary should be seen as
acceptable both in terms of international standards and in terms of the expectations placed
on other public officials by the Turkish law.

6. DELIVERY

It is expected that such a Code should be the responsibility of the judiciary themselves, either
through a Judicial Services Commission, Constitutional Court, or equivalent body. It would be
expected that the Code, its delivery, training, and investigations, would parallel the work of
the Ethics Council.

The area of conflict of interest and asset declaration should be clearly defined and the
declarations should be regularly updated. They should be inspected after appointment and
monitored from time to time by an independent official as part of the work of a Judicial
Services Commission, Constitutional Court, or equivalent body. They should also be
available for inspection by counsel in the judge’s court in order that they may be reviewed by
litigants for possible conflicts of interest. The less such a requirement is less open to public
scrutiny the more the code must emphasise that a judge, having made a declaration in an
appropriate way, knows that they must act consistently with it and disqualify themselves if a
situation of conflict in fact arises.

A code of conduct will be effective only if its application is regularly monitored, and a
credible, preferably independent, mechanism is established, preferably independent of the

Judicial Code: p14



judiciary, to receive, investigate and determine complaints against judges and court
personnel, fairly and expeditiously. Appropriate provision for due process in the case of a
judge under investigation should be established bearing in mind the vulnerability of judges to
false and malicious allegations of corruption by disappointed litigants and others.

A code of judicial conduct may be supplemented with a code of conduct for court personnel.

7.

SOURCES

For further guidance the following should be consulted:

The UN Basic Principles on the Independence of the Judiciary 1985.

The Bangalore Principles of Judicial Conduct 2002.

The UNODC Report on Strengthening the Judiciary against Corruption 2001.
The Report of the Fourth Meeting of the Judicial Integrity Group, UNODC, 2005.

The reports are in the public domain and accessible as follows:

The UN Basic Principles on the Independence of the Judiciary 1985 -
www.unhchr.ch/html/menu3/b/h_comp50.htm.

The Bangalore Principles of Judicial Conduct 2002 -
www.coe.int/t/dg1/legalcooperation/judicialprofessions/ccje/textes/BangalorePrinciplesComment.P
DF.

The UNODC Report on Strengthening the Judiciary against Corruption 2001 -
www.unodc.org/pdf/crime/gpacpublications/cicp10.pdf.

The Report of the Fourth Meeting of the Judicial Integrity Group, UNODC, 2005 -
www.unodc.org/pdf/corruption/publication_jig4.pdf.
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