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Background

This Technical Paper was prepared in the framewbitke EC/Council of Europe ‘Project against Cotiap in Ukraine — UPAC’, and as a response to a
request by the National Commission for the Streswjtig of Democracy and the Rule of Law. While P&#r commented on the pre-final version of the
draft Concept of the State Policy in the Spher€mrninal Justice and Law Enforcement Reform in UkegMarch 2007), Hans-Joerg Albrecht commented
on the draft Concept’s final version (April 2007).

Concept of the State Policy in the Sphere of Criminal Justiceand Law Expert Opinion of Peter Gill*
Enforcement in Ukraine

Section 1

Objective and Tasks of the Concept

The objective of the Concept on the State PolicthenSphere of Criminal Justice and
Law Enforcement in Ukraine (hereinafter — the Cques to establish criminal justige
and law enforcement system in Ukraine, which opsrditasing on principles of the
rule of law in accordance with European standarik guarantees respect for human
rights and fundamental freedoms.

The tasks of the Concept, stemming from its objectare the following:

1) to create a scientifically grounded methodolabframework for establishment of|a
new system of criminal justice and law enforcensgencies;

2) to outline the steps and order of measuresfarmethe system of criminal justige
and law enforcement agencies;

3) to achieve practical implementation of the falilng main measures:

- to humanise criminal legislation through decrimisation of a significan
part of offences punishable under criminal law #mdugh classification of the latter
into crimes [zlochyny] and criminal misdemeanouryininalni prostupkyl;

D

« to ensure fair criminal trial;
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« to secure procedural equality of rights of partcits of the criming
proceedings, based on adversarial and discretigmargiples;

- to unify, to the extent allowed by the specificstioé criminal procedure
procedures of judicial consideration of the crinhinHience cases with those in ci
and administrative adjudication;

- to reform procedure and organisation of the pwd-tinvestigation of the
criminal offences;

- to structure the system of the pre-trial invest@atbodies in accordang
with new procedures of such investigation and ime liwith paragraph 9 of th
Transitional Provisions of the Constitution of Uik

- to carry out other required institutional changegshe system of criming
justice and law enforcement agencies;

- to introduce a probation procedure and to widen shepe of use o
restorative justice (mediation) procedures.
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SECTION I

The State of the Criminal Justice Sphereand L aw Enforcement Agencies

During the years after Ukraine regained its statdependence and adopted

Constitution criminal justice has not experiencatistantial transformations. Theo
of criminal law and theory of criminal procedurevlanot broken free from th
doctrinal legacy of the Soviet era.
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The Criminal Code of Ukraine of 2001 does not diffeconceptual terms from that
1960. Criminal procedure legislation of Ukraine vagnificantly improved in 2001
only in sections concerning review of the firsttamece court decisions, namely n¢
types of appeal were introduced.
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Regulation of the pre-trial investigation and carohsideration of criminal cases in t
courts of the first instance remained in fact umgjea in its essence. Pre-tr
investigation is still divided into inquiry [diznaga] and investigation [slidstvo] as

was introduced in the Criminal Procedure Code @&@01%uch division is unjustified.

The criminal case can be instigated by both thelilggbody and the investigatio
body. The same bodies can conduct investigativieres;tgather and fixate evideng

he
al
it

and most importantly, can file criminal cases vathurts with the only difference — fg
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the investigation it is done through an indictmand for the inquiry — through
protocol form. Nevertheless such a difference doet affect the essence of t
investigation, thus making such a division unneegss

The aspirations to adopt a new Criminal Procedwée®f Ukraine without a chang
of the concept of criminal justice; without fundamted reform of the pre-tria
investigation stage of the criminal process; withoteation of new standards f
operation of the bodies within the system of criahijustice will simply be an attemy
to conserve the existing model regardless of itensistency with the principle of th
rule of law and international obligations of Ukrain
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Versions of other reforms proposed previously mtedi solely for changes of th
bodies which were to conduct procedural activitegch proposals did not solve
existing problems.

e

The European Court of Human Rights, having ackndgée in a number of it
judgments the facts of violation by Ukraine of firehibition of torture or inhuman ¢
degrading treatment (case Aflanasyev v. Ukraineet al.), of the right to a fair trial i
criminal cases (cases #&bobtsev v. UkraineMerit v. Ukraing et al.), etc., has thu
detected systemic problems in the sphere of crimiistice in Ukraine.
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The system of bodies which are called “law enforeeth (bodies of the interior
security service, border guards, state tax serette) inherited by Ukraine from th
Soviet period has failed to transform from a meddrarof persecution and repressia
into an institution for protection and restoratiahinfringed rights of individuals. N
effective measures to reduce the level of corruptiathin this system have be¢
undertaken. As a result there is a lack of propétip trust in these bodies.
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SECTIONIII

Directions of the Reforming

Comprehensive reform in the sphere of criminaligeasand law enforcement agenc
should cover the following areas:

1) criminal law;
2) criminal procedure;
3) bodies of the criminal justice system and lafomement agencies;

4) procedure of execution of court judgments imanal cases.

eGiven the aims of the new Concept, that is, to maway from the doctring
legacy of the Soviet era, to remove the repressncecorrupt elements from af
increase public faith in the criminal justice systeit would be appropriate t
include a fifth point here, such as: ‘proceduresetwsure the integrity an
transparency of the criminal justice process’.
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Introduction of new approaches in the sphere ohic@l responsibility and criming
justice will make it possible to change fundamdnttiie conditions for guaranteeir
human rights, to establish a belief in person anthé society of effectiveness of t
principle of the rule of law, to raise the level péblic trust in Ukraine toward
institutions of the government overall and bodiésh® criminal justice system i
particular. It will eventually result in quality ahges in the Ukrainian legal system,
expected by the society.

Criminal justice shall ensure strict adherenceuiman rights in the course of activiti
undertaken by the bodies which are empowered siigate criminal offences and
the courts in accordance with the Constitution dfdihe and international humeé
rights treaties, in particular the Convention fbe tProtection of Human Rights a
Fundamental Freedoms of 1950 (hereinafter — th@gean Convention on Huma
Rights) taking into account the practice of itempretation by the European Court
Human Rights.

The goal of the institutional reforming of the chiral justice system bodies is
establish a system complying with European starsddrde system of law protectig
bodies [pravookhoronni organy] shall be transfornietb a system of the la
enforcement agencies which will primarily be taskéth ensuring public order in th
society. Such a reform will provide that agenciesjuestion will no longer have g
inappropriate function of ensuring protection oé timdividual rights which shoul
belong to courts in Ukraine.

INew approaches to criminal justice will certainlpntribute towards more
geffective protection of human rights etc., but @aannot ‘change fundamentally
héhe conditions for guaranteeing human rights’ -t tiepends on much broader
spolitical, social and cultural changes. There islight danger that the current
nphrasing makes impossible promises.
as
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IdVhile appreciating that this is a summary, theestent that law enforcement
ragencies ‘will primarily be tasked with ensuringopa order..." is unhelpful, as is
vthe statement that it is ‘inappropriate’ that thpegtect human rights (this is also
econtradicted at beginning of section Ill of the fra | am assuming that this
irstatement is made in an effort to distance the @gerirom Soviet and immediate
dpost-Soviet times. In 1996, when the new Congtitutwas adopted, some
changes were agreed in the Ministry of Internalakff (MIA) of which a key
component was that:
‘[t]he militia should focus on protecting the lifiegalth, rights and freedoms of the
individual and the interest of society and theestgBeck et al, 2004, 307)
It is understood that the problem with such a braad of the militia function is
that it was the basis for widespread interferentecitizens’ lives and that
individuals’ rights were, in practice, normally sutinated to the interests of the
state and its officials.
However, while it is appropriate to seek a reductiothe role of law enforcement
agencies, the statement in the draft goes tod=f@ther, reference might be made
to the following:
‘The main purposes of the police in a democratiietgp governed by the rule of
law are:




to maintain public tranquillity and law and orderdociety;

to protect and respect the individual's fundamernights and freedoms as
enshrined, in particular, in the ECHR;

to prevent and combat crime;
to detect crime;

to provide assistance and service functions topthigic.’” [CoE Committee o
Ministers (2001) 10]

Therefore, the final sentence in the paragraphldizeiremoved: it is the functio
of all criminal justice agencies to ‘protect andgect’ human rights.
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The reforming of the criminal justice system shobl carried out in line with the
judicial reform according to the Concept for thephavement of the Judiciary to
Ensure Fair Trial in Ukraine in line with Europe&tandards, approved by the Decfee
of the President of Ukraine of 10 May 2006 No. 361.

1. Conceptual Changes in the Criminal Legislation

All punishable deeds, identified in the currentn@nal Code of Ukraine, are now
encompassed by the notion of “crimes”. First of silich approach does not take into
account the existence in the criminal law of detig vary in the degree of their
danger to the society (for example, murder ancatiah of the right to education; state
treason and violation of the labour law, etc.), skihall nonetheless have the same legal
consequence for the person — a conviction.

Secondly, it excludes from the remit of criminabpedure guarantees persons who
committed administrative offences, which are puaisby penalties that are criminal
in substance (short-term arrest, confiscation operty, withdrawal of a special right
etc.). The case-law of the European Court of HulRahts, in particular judgments
against Ukraine (judgment in the case of Gurepk&kraine), indicates that sugh
approach is incorrect.

All criminally liable deeds in the future should bevered by a new unifying notion of
“criminal offences’ with the relevant differentiation, taking into@munt particularity|
of each of the type, intorimes[zlochyny] andcriminal misdemeanourfkryminalni
prostupky].




Main criteria for such differentiation will be tliellowing features:

- degree of danger to individuals, society or théestd the deed punishable
under criminal law;

- type of the criminal legal consequences.
Criminal offences shall, therefore, be:
a) crimes — deeds, which represent the highest and high degfedanger fo
individuals, society or the state. Amongst the $/pé punishment for a crime shodld
be deprivation of liberty, including a life sentencCrimes will entail a conviction qf

the individual;

b) criminal misdemeanours — deeds, which represemdw level of danger fo
individuals, society or the state. The commissibicroninal misdemeanours will ng
entail deprivation of liberty and conviction of arpon. It will be possible to introdug
criminal liability of legal entities for criminal lmdemeanours.

r The general section regarding division betweenmeg’ and ‘misdemeanours’
tappropriate in that it separates ‘crimes’ from ‘awistrative offences’. Howeve
céhere is one issue | would raise, not because tiaft @& inconsistent with
European rights standards, but because it is dgonmoim many jurisdictions. Thi
is the issue of ‘criminal liability of legal entts for criminal misdemeanours.’
would be better not to exclude the possibility thagal entities’ may commi

extremely difficult to convict companies of seriotrsmes because the way th
responsibilities are fragmented through a corpdvatdy make it unlikely that th
necessary fault will reside entirely in one indivéd (Slapper and Tombs, 199
30-34). However, it can lead to a loss of legitignao the legal process
corporations can only be convicted of ‘misdemeasiotiowever serious th
offence.

serious crimes up to, and including, homicide. e UK, for example, it i$

The category of criminal misdemeanours will alsolude those offences currently

provided for in the Code of Ukraine on AdministvatiOffences, which fall unde
court jurisdiction and are not of administrativeture (do not concern th
administrative procedures), such as hooliganisrtty gheft, etc. Such offences w
fall under criminal court jurisdiction. Liabilityol actual administrative offences (nd
compliance with the rules which relate to admiaist'e procedures) should I
withdrawn from under the court jurisdiction andnisgerred for consideration in no
judicial state authorities.

r
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Such approach will ensure that:

a) individuals to whom the non-judicial state auities applied administrativ

penalties will have an opportunity to appeal agasueh penalties in administrati

e




courts;

b) individuals who are held liable by court for amission of a criminal misdemeano
will have an opportunity to appeal against the talecision through the existin
procedures.

Such changes, in particular, will eliminate viodettiof the right of person to appe
against court decisions, which now exists in theesaof administrative offences
conflict with Article 2 of the Protocol No. 7 toeghEuropean Convention on Hum
Rights.

Introduction of the mentioned innovations will r@gureview of provisions of th
Criminal Code, as well as adoption of the Code amiistrative Misdeeds whic
will replace the existing Code on Administrativeféices. As a result, provisions
the General Part of the Criminal Code will requareendments to define peculiariti
of liability of natural and legal persons for crimal misdemeanours (provisions on {
offender, his ability to be held liable, the gudgmplicity, types of punishment, reli
from punishment and serving of the sentence, ctiowicetc.). Provisions of th
Special Part of the Criminal Code shall be divided separate chapters on crimes
criminal misdemeanours.
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Revision of the Criminal Code shall also be aimetha further humanisation of th
criminal legislation, at the optimisation of theinsinal legal sanctions, at th
improvement of certain institutes of the Generat Bathe Code, etc.

e

2. Conceptual Provisions of a new Criminal Procedi@ode

2.1. Criminal procedure in Ukraine shall be refodmbased on the followin
principles:

- procedural equality of rights of the prosecutiod defence parties;

« clear delimitation of the tasks and of the procedairthe stages of pre-tri
and court proceedings;

al

« introduction of a new, free from accusatory biamcpdure for pre
trial proceedings, in the course of which factuatiadas to the criminal offenc
and persons who committed those will be gatheredctwyert and over

methods, established by law;

- Europe includes systems of criminal justice somevbith are inquisitorial an
pothers adversarial. Acknowledging the right of minies to determine their ow
t justice system, European standards do not seelviacate one or the other b
attempt to accommodate ‘best practice’ from eithmwever, in doing this, car

:LJ_

[97]
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adequacy of the procedures of the pre-trial andtqooceedings t(
the aim and tasks of criminal justice;

must be taken that incompatible aspects of thedysbems are not incorporat
since that may lead to confusion.

O

broadening of the scope of application of resteeatijustice
(mediation) procedures;

At the moment, reading 2.2 Pre-trial proceedingseéms as though there may
some such incompatibility. It proposes an esséytialuisitorial procedure by
which ‘Gathered factual data will be recogniseceslence in the case solely

improvement of the judicial control and prosecubaversight during
pre-trial proceedings;

the court in the presence and with direct involvenad the parties of prosecutid
and defence.” It says that these proceedings |'dhaldevoid of excessiv
formalisation.’

concentration of the court consideration of allesaat first instance i
the local courts;

Nyet, it also proposes that adversarial principlésemsure the procedural equali
of rights of defence and prosecution. This is adrréut experience with th

creation of procedures which will enable attainmehthe goal of
punishment of the guilty persons without infringethe®f human rights an
fundamental freedoms.

adversarial system in the UK is that arguments éebhndefence and prosecuti
jqover the provenance and admissibility of eviderae loe extensive. Therefore,
will be difficult to avoid ‘formalisation’, for exaple, the records of the judici

sanction for the use of covert methods, the recofdssulting communicatio
interceptions, other evidence of surveillance #atiy etc.

2.2. Pre-trial proceedingshall be devoid of excessive formalisation. Curiaquiry
[diznannya]and investigation [slidstvo}ill be unified into one procedure of the pt
trial investigation.

The Code will stipulate different proceedings regag crimes and criming
misdemeanours. Investigation of criminal misdemeasavill in particular provide fo

expedited procedures without a possibility of apgiion of the preventive measure|i

the form of pre-trial detention.

Pre-trial proceedings will consist of various tyfesert and covert) of gathering al
registration of the factual data on circumstandethe deed, which are necessary
order to sustain charges in the court. Gatheretudhdata will be recognised
evidence in the case solely by the court in thegmee and with direct involvement
the parties of prosecution and defence.

ty
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Ensuring of the procedural equality of rights of fharties will be based, first of all, ¢
the adversarial and discretionary principles. Tis #nd it is necessary to impro
procedural rules for gathering of information atedsubmission to the court by part
of defence and prosecution. At the same time, itnésessary to provide fg
mechanisms to prevent abuse of the granted pramieggints (submission of incorre
information, procrastination of the proceedings,)et

10



The procedure regulating the beginning of the ped-investigation, which will be The Draft refers to the ‘responsibility’ of offidea — presumably police and
carried out exclusively in connection to the faght@ining elements of the criminallyprosecutors — to instigate pre-trail proceedingsregeipt of information of &
liable deed, needs to be simplified. The pre-tpabceedings will be deemed ppossible crime; does it need to be made clear¢o ashether they have a legal
commenced from the moment of address by a naturggal person or of receivingduty to investigate or whether they have discretiohto investigate under certain
information by other means. Relevant officials wilve a responsibility to instigateircumstances? Police normally do have such discrgiven that they receive
pre-trial proceedings immediately upon obtaininghsaddress or information. Allmany more reports of crime than they have the messuto investigate. Buyt
procedural actions which do not require speciaktcauthorisation may be conducte@here there are suspicions of corruption amongceplihen it is important to
from the moment when pre-trial proceeding began. make clear those circumstances, since otherwig#l ibe impossible to determing
subsequently whether a decision not to investigai®reasonable or not.

The role of the prosecutor in the pre-trial invgation will be to exercise control oveiThis is the first of several places where refereizcenade to the role of the
the adherence to law in the course of such inwasbig according to the model pfrosecutor (there are others under 3.1 and 3.Besd@ references establish clearly
control functions of prosecutors in European stafdé® prosecutor shall assess arbdat the prosecutor will be responsible:
direct the course of investigation taking into agaohis/her future position in the coy

while supporting public prosecution. *or ensuring the legality of the pre-trial investipn [here; five lines below:

‘control over the adherence to laws in the coursi® pre-trial investigation... |,
‘control over the legality of the pre-trail invegdition’ at 3.2 sub-section 2)].

a) the prosecutor determines whether the investigatghall be
terminated or what charges are to be brought fgit éines below and
3.1] and,

b) conducts the prosecution in court [at ten lineowelnd 3.2 subt
section 1)].

However, there is some ambiguity as to the relahgm between the prosecutor
and militia in the investigation. The first refape is that the prosecutor will
‘direct the course of (the) investigation...’ but fdunes below, the Draft refers fo
the ‘procedural guiding of individual investigatean’ Paragraph 3.1 refers to
‘control over the pre-trial investigation...” but ¢hirefers to the decision as |to
whether or not the investigation should be contihugt how it is conducteq
There is some ambiguity here that needs to bewesah the interests of both
prosecutors and law enforcement agencies. Eurogeadards incorporate both
models in which the prosecutor directs police itigesions compared with those
in which police are independent [COE Rec (2000) g&agraphs 21-23] but |a
precise statement of what is proposed could beudecl in the list of principles
under 2.1 of the Concept.

11



Thus, the prosecutor will have the following powirshe criminal process:

control over the adherence to laws in the courdb@pre-trial investigatio
exercised through procedural guiding of individiumlestigations (taking decisions
to the continuation or termination of the pre-tifalestigation, etc.);

=

up of the indictment act;

criminal prosecution of the person, including bimggcharges and drawin

sustaining of public prosecution in the court.

(7]

TEhier a related issue that perhaps needs to béiedain the Concept. This i
whether the prosecutor is to be empowered to cdnohwestigations. The
concern in the Soviet and post-Soviet period wag the procuracy was al
powerful throughout the criminal justice proces¥he Concept, in seeking {
move away from this, does not say that investigatidll be a function of the
prosecutor (see previous comment) but it does rdterolear that it will not be. |
Europe, some prosecutors do conduct investigaffoo& Committee of Minister
(2000) 19, 3], but the CoE Parliamentary Assemlaly stated more recently th
the future investigations service:

at

D

‘...should provide for the detachment of all inveatige powers from thg
prosecutor’'s office and not just those connectedhigh-profile and corruption
cases’ (PACE, 2005, 166).

There is certainly a strong argument for separatthg institutions for
investigation and prosecution so that they mayckland balance’ each other.

The Code shall clearly define the legal statushefictim, suspect and the accus
establish an exhaustive list of preventative messsuheir duration, procedure for th
application, procedure for appeal and review inoedance with the requirements
the Constitution of Ukraine and the European Cotiwaron Human Rights.

ed;
pir
of

It is necessary to provide for in the legislatibattthe maximum duration of detenti
of the person without a court sanction (72 hows)provided for in the Constitution

Ukraine, shall only be acceptable in exceptionaesa At the same time it is also
necessary to constitute a procedure according tohwhrther detention of the persc
following the first 24 hours will only be possibleith the court sanction. Sug
procedure will comply with Article 9 of the 1966témnational Covenant on Civil an
Political Rights and with Article 5 of the Europe@onnvention on Human Rights.

o he Draft is correct to note that attention wiledeo be paid to the length of tin
Dfor which persons may be detained before beingdirobefore a judge. ECH
rﬁl’tlde 5(3) requires that this be done ‘promptlyhe draft refers to ‘exception
heases’, but the ECHR requires that a state mayo¢dee’ from its obligations
dunder the Convention only to an extent that i<tjrirequired by an emergen

that threatens the life of the nation (Starmer lgt2801, 3-4). The UK, fof
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example, has done this in the case of its terrolegslation.

As a general rule testimony of the person will havilential validity under conditio

that such information is provided to the court die The parties of defence and

prosecution will have to notify and provide eaclhest with all available to thern
factual information about the deed. Relevant infation will have to be examine
within reasonable time prior to the beginning ofitgroceedings.

N

n
d

Defence attorney (representative) shall be selduyeithe person in question (suspe
accused, victim) from among the advocates. Bodiethe pre-trial investigation
prosecutor and court should have no procedural rymiies to interfere with th
selection of the defence attorney and to prevesihér participation in the case. It
necessary to ensure procedural guarantees fordeotifility of communication
between defence attorney (representative) and stigmeused, victim.

ct,

117

is

The Code has to provide for an appropriate proedfirobtaining free legal aid b
persons who are victims and to the suspects (adrusthe criminal offences.

Article 6(3)(c)].

ySomewhere in the Concept, there should be referendke duty on police t
inform promptly anyone arrested ‘in a language heeustands...the essent
legal and factual grounds for his arrest’ [ECHRIidet 5(2)]. Also, any perso
taken into custody must be advised of their righfree legal assistance [ECH

1=

al
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As a rule, the accused has to remain free fromntlete until the court delivers
judgment. The accused can be held in custody drthere is no possibility to secu

a
[€

attainment of the objectives of justice by othelang In case of pre-trial detention the

accused is to be granted additional guarantegsriicular, the right to an obligato
participation of the defence attorney.

Yy

The parties shall have equal access to expert a@EniSelection of experts sh
entirely be within parties’ discretion.

all

2.3. Procedures farourt control at the stage of the pre-trial proceegs need to be
further improved. Constitutional rights and fundaweé freedoms of the person can
temporary limited only upon court’s sanction. Thdde will:

be

« sanction carrying out of special investigative \dtigs (interception of
information from the communication channels, insegt of covert devices fd
surveillance over a place or a person, review aimlige of correspondence, etc.);

=
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- sanction all preventive measures (pre-trial detenti bail, written
undertaking not to leave a place, etc.) and othesmsures of the procedural coerci
connected to the temporary restriction of persana proprietary rights of the pers
(property arrest, removal from office, temporarynb@ participate in commerci
activities). The issues of application of the measwf procedural coercion must
decided at the court hearing with adherence toliggwad adversarial principles wi
obligatory patrticipation of the parties of proséontand defence;

So
(0]

- fixate information as evidence in separate instaufeey., interviewing of th
seriously ill witness or of the witness whose hfed health are in danger in the cou
of pre-trial investigation);

11

rse

« review complaints on actions of the investigatenspcutor during the pre
trial proceedings, etc.

The judge who patrticipated in the pre-trial prodegd will have no right to conside

criminal case at the stage of the court proceedings

B

It is also necessary to improthe procedure for the judicial consideration of crimin
cases at first instamc This procedure should be harmonised with civid
administrative adjudication in part where therewdtidoe no discrepancies based on
subject and task of the criminal adjudication. AHses of crimes and crimin
misdemeanours at first instance should be consldexelusively by local courts wit
criminal circuit courts created therein to consither gravest crimes.

a

the
al

In the circuit criminal courts a jury trial shak Bunctioning, whereby a panel of jura
will issue a verdict in the criminal cases on teues of fact only (for exampl
whether the deed took place, whether it was corathltly the accused, whether he/
is guilty of committing this deed), and a persomgmling in the process (professiof
judge) on the basis of the verdict will decide ba issues of law.

rs
e,
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The judge will study only the indictment and thegistry of materials, documents al
statements which may be used as evidence. Matedatsiments and informatig
about testimony shall be provided to the courtdliyeby the parties of defence a
prosecution.

nd
n
nd

At the same time it is necessary to introduce atitirte of the recognition in the cou
of facts which are not disputed by the partiesteimd of their scrutiny during th
judicial consideration of the case.

ts
e

It is necessary to significantly widen the scopeapplication of the procedures

of Section | of@wncept refers to the introduction of a probatioocpdure and th

11
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restorative justice (mediation), in accordance withich the judge will make
decision as to the agreement on pleading guilieocomciliation between the accus
and the victim.

aintention to widen the scope of the use of ‘resteeajustice (mediation

eprocedures’ and further reference is made here.

There are a number of points to be made here; festoration and mediation &
slightly different — the objective of the first ie ‘restore’ the victim to his/he
situation before the crime, while the second iprtavide some way of resolving
conflict between people. But in neither case doy thi¢ very comfortably with
ideas of human rights, that is, the protectionhef tights of individuals from th
abuse of power by state agencies within the crihjusdice process. Rather, bo
refer to the relations between private individualBhe point of reparation is t
place the victim more centrally into the decisioakimg process — this is
worthwhile enterprise to the extent that victime aften excluded from criming
justice processes but it requires much thougho dmtv it will be done within 3
framework of justice that is otherwise centred staklishing the guilt o
innocence of suspects and their consequent punighme

For example, the Concept incorporates the righicifms to legal representatig
and refers here to the judge deciding on, presum#i# acceptability to the cou
of ‘reconciliation between the accused and themict But studies of restorativ
justice schemes suggest that they should be cardlirependently of courts ar

In order to provide the court with information oocil characteristics of the persa
who is being accused or is found guilty of commgtia crime, in order to make
decision on selection of the most adequate prexeemtieasure for this person or ty
of punishment, the probation service shall prepai submit to the court materials
the social evaluation of the person with relevasbmmendations.

n,
a

pe
bn

Special juvenile justice procedures shall be degedowhich will allow for bette

consideration of the rights and interests of theard. Criminal cases in which the

accused are minors shall be considered by the counprising a professional judg
and two people’s assessors.

je

In individual cases (for example, when the persd ws accused of committing
criminal misdemeanour can not attend the courtihgatue to certain circumstance
it is necessary to provide for a court heaiimgbsentia In such cases participation
the defence attorney is obligatory.

a

s)

of

It is also required to envisage an order proceedimgreby the judge, without holdin

g The Concepmippsses that a person pleading guilty to a misdemearan only

15
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lawyers, especially if they operate on an advesthgsis (Zedner, 2002, 443-47).

re

a
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a court hearing, delivers an order of court on phamishment of a person f
commission of the criminal misdemeanour if the pergleads guilty of its
commission and does not oppose the penalty whichbeaordered by the judge. T
person can be held criminally liable through thdeorproceeding only if he/she has
defence attorney and only if the opinion of thetiwicis taken into consideration,
well as the opinion of the prosecutor in the cagebe public accusation.

ibe sentenced by a judge if the opinion of the wicthas been taken int
consideration. There are two issues here, thougiemt European right
hatandards require no particular approach.

;Eirst, there is debate as to how much victims’ weslkould be taken into accou
At sentencing — some say it is a good thing to tjigevictim a ‘voice’ at this stag
— but others point out that possible inequalitteseéntencing might result if judgg
take into account powerful victim statements in a@ese which are absent
another case.

Second, it may just not be possible to obtain tlesvs of the victim — researg
shows that some victims take a strong intereshénprogress of the case wh
others do not (Zedner, 2002, 443-47). Some justepr® try to forget theil
unpleasant experiences. There is no reason in t@frnghts standards why judgs
should be unable to pass sentence in such cases.

(2]

nt

bS
in

Particularities of the closed hearings and spemiatedures for consideration of t

evidence (for example, interrogation as a witnesshe person who is under the

protection) will be defined.

ne

With the view of respecting the presumption of iogace it is necessary to abrog
the possibility for courts to remit a case for aiddial investigation.

ate

Theprocedure for review of the court judgments in @niah casesshould be improved.

Appellate courts should function only as courtsappeal instance. The courts of the

first instance should be deprived of the right &xide on the further fate of th
appeals. To review cases in cassation, it is napess set up the High Criminal Cou
The Supreme Court of Ukraine shall review courtiglens in criminal cases on
under exceptional circumstances.

e
t.
Yy

Opening of the case based on the newly discoveredantstances shall be carried ¢

upon decision of the court. Prosecutors should égided of the exclusive right o

initiate review of criminal cases based on the yadigcovered circumstances. Suc
right should belong to all parties to the procegdiand persons whose interests
affected by the judgment in the case.

ut

N a
are

3. Reform of the bodies of criminal justice syshgh law enforcement agencies

Reform of the bodies which carry out pre-trial istigation and/or secure public ord

er Please seenemiis made above (on changing ‘fundamentally timglidons for
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shall be focused on the improvement of their opmnatin order to raise the level pfuaranteeing human rights’). The statement hezensdo contradict that made
human rights and fundamental freedoms protectian,rdinforce fight againstearlier about removing the protection of rightsnirthe responsibilities of these
criminally punishable offences, and to increaselipuimnfidence in their work. Suchagencies.
reforming is supposed to ensure unified approacbelserence and consistency |of
measures improving performance of these bodiesatmonise forms and methods |of
their operation with European standards.
Refor ming measures shall cover, in particular, the bodies of:
« Prokuraturg
- Security Service of Ukraine;
« Ministry of the Interior of Ukraine;
- State Criminal Execution Service of Ukraine;
« State Border Guards Service of Ukraine;
« State Customs Service of Ukraine;
« State Tax Service of Ukraine;
- Military Service of Order in the Armed Forces ofridine.
The reforming of the said bodies will include chasdn the forms and methods |of
their operation and their institutional reorgarisatimed at:
- delineation of the political and professional laate;
- development and implementation of the professistaidards of conduct of
employees of the law enforcement agencies;
- demilitarisation of the system of the law enforcemagencies, namely
reduction in the number of posts which can bedillyy persons of lower and higher
military ranks;
- carrying out of activities to secure public ordercb-operation with the civil For the reasons detal_led f,;\bove (on changln_g fl_mamﬂy, th_e conditions for
guaranteeing human rights’), | suggest replacingplic order’ with a phrase sugh

society through various forms of such co-operation;

as ‘public safety and security’.

changing approaches to the evaluation of the éffsutss of work of the
criminal justice system bodies.

D

3.1. Pre-trial investigation of crimes and crimimailsdemeanours will be carried o0

ut
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by bodies of the inquiry and of the investigatiarmjich shall in the future be unifie
under the name of bodies of the pre-trial invesioga

d

Investigators of these bodies will gather materialsout circumstances having

significance for the case which will be fixatedestdence by the court.

The role of the prosecutor will lie in the contoder the pre-trial investigation throug
sanctioning of the continuation or termination bE tinvestigation, in conductin
criminal prosecution of the person and in suppbthe public prosecution in court.

Jh
g

To ensure the adversarial principle and procedemliality of the parties @
prosecution and defence, it is necessary to comphet establishment of the Bar as
independent self-governing profession which exeecthe function of defence in tl
criminal proceedings, and to foresee a possiliityet up and regulate the operation
private detectives (detective agencies).

flt is a feature of Anglo-American legal systemst tlaavyers are a self-governir]
grofession in which those specialising in crimited may, at different points i

n¢heir careers, act either as defence lawyers, putses or judges. The proposal
tifie Concept appears to envisage separate professigrosecutors and defen
lawyers — is that intentional?

Given the rapid growth of the private security seah the last twenty years, it is
very good idea to provide for its regulation. Hoegvit would be best t
substitute a term such as ‘private security congsarfor ‘private detectives’ o
‘detective agencies’ since these are more rediritdems. Since PSCs are not
public bodies, by definition, the ECHR does notlgpp them and this makesi|i
all the more important that they be subject to sdomen of regulation (see, fg
example, Schreier & Caparini, 2005).

=

The Parliamentary Assembly of the CoE proposes:

e. Private companies dealing with intelligence aedurity affairs should b
regulated by law, and specific oversight systenosishbe put in place, preferab)
at European level. Such regulations should inclpiezisions on parliamental
oversight, monitoring mechanisms, licensing prawisi and means to establi
minimal requirements for the functioning of thosgvate companies. [Co
Parliamentary Assembly 1713 (2005)]

< @

<3
>

3.2. It is necessary to bring constitutional fumes and principles of organisation
the Prokuraturain line with European standards (according to tp@ions of the
Venice Commission and recommendations of the RPaelary Assembly an
Committee of Ministers of the Council of Europe).

of

d

The Soviet model of th€rokuraturashall be transformed into the system of pu

nlic

prosecution which will be comprised of prosecuteith independent status and whi

ch
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will be headed by the Prosecutor General.

The Constitution shall provide for the followingnittions of the prosecutors:
1) sustaining public prosecution in court;
2) control over the legality of the pre-trial intiggtion;

3) oversight over the enforcement of laws duringceion of judgments i
criminal cases and also in the process of appdicatif other measures of coerci
which are connected to the restriction of the peastreedom.

See comments at *7 and *8 [REPLACE] above

=]

During the transitional period the prosecutors rnayallowed to preserve the functi
of the representation of interests of persons hadstate in court in cases defined
law and only upon request of relevant persons.

DN

Organisational structure of the prosecutor’s bodiball be built according to th
functional principle (guiding of the pre-trial instigation and sustaining of the pub
prosecution in court; representation of the intsresf persons and of the sta
oversight over the enforcement of laws in the psscef application of coercio
measures) and be in line with Recommendation ofCtbmittee of Ministers of th
Council of Europe Rec(2000)19.

The law shall define the status of prosecutors Wikitensure their independence 1
only from outside political or other illegal inflnee but also from the procedu
interference of the higher ranking prosecutor.

ot
al

To this end a new procedure for selection, inisiatl on-going training, bringing to

disciplinary liability, dismissal, etc. of proseous shall be instituted.

On-going training for prosecutors shall include mement of knowledge o
provisions of the Constitution of Ukraine, Europe@anvention on Human Right
case-law of the European Court of Human Rightsjical law and procedure.

=

4

3.3. Security Service of Ukrainshall be a body responsible for protection of
national security in line with European standard®egommendations of th
Parliamentary Assembly of the Council of Europe NB¥)2 and 1713) which can
carried outjnter alia, through conduct of the counterintelligence atiggi

the
e
e
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The SSU may conduct pre-trial investigation onlhthwihe view of protection o
national security interests and only with regardthe strictly limited category o
crimes against the state. The SSU, through its@mteneasures, provides assistanc
other agencies in investigation of economic anethimes.

fNo agencies symbolised the abuse of human righderuformer authoritaria
fregimes as much as internal security services.eftie, the task of legislation fg
etteese agencies to work purely in defence of natigeaurity while respectin
individual human rights is especially difficult ygnportant. First, legislatio
should distinguish clearly between the internalusiéc service and other la
enforcement agencies [COE Recommendation 1713 Y2005

Second, CoE Guidelines recommend that:

‘Internal security services should not be autharisecarry out law enforceme
tasks such as criminal investigations, arrests, @etention.” [CoE
Recommendation 1402 (1999) Guidelines B.iii]

Subsequently, the CoE has stated that, in ordeth&o6SU to comply with thes
Guidelines, it would be necessary to delete theu@gcService’s ‘current law
enforcement character’ by transferring part of ftsctions to other law
enforcement agencies (PACE, 2005, 177). The Cancepes towards thi
position when it states that:

‘The SSU may conduct pre-trial investigation onlighathe view of protection o
national security interests and only with regardh® strictly limited category g
crimes against the state...” (3.3)

thought should be given to denying the SSU all pevw# arrest and detentid
which, in cases involving national security andrm@$ against the state, could
exercised by the security militia (Concept 3.4r8)he same way as they would
by other sections of the militia.

If the SSU is to retain some law enforcement powienseeds to be made cle
just what they are, for example, can it arrest @etdin people on its own decisi
or only on the direction of the prosecutor? Sinhlait should be made clear th
covert information gathering techniques may onlydeeloyed by the SSU wit|
prior judicial authorisation [COE Recommendatio®241999) Guidelines B.ii].

Yet, to reduce public fears of the continuationaofpolitical police’, perhaps

be
be

ar
DN
at
h

An effective democratic oversight over the actestiof the SSU, including
parliamentary oversight, shall be exercised.

a

Other changes in the security sector will be ididtiin the Conceptual principles f
the operation of the system of bodies of the natisacurity and defence of Ukraine.

3.4. Ministry of the Interiorshall become a civilian agency of the European rniod

1)

which militia (police) will be only one of its bogs.
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Responsibilities of the Ministry will include:

1) protection of public order, traffic safety, berdcontrol (thus, the Ministry wil
receive the powers of the Central State Motor Mehilespection of the Ministry fo
Transport and Communication and of the State BaBderd Service);

-

2) fire protection, protection against natural dises and man-caused catastrop
civil defence of the population (thus, the Minisill be assigned with the releva
powers of the Ministry for Emergency Situations dodthe Protection of Populatio
from Consequences of the Chornobyl Catastrophe);

nes,
nt
n

3) criminal police functions to be effected througfification of divisions of crimina|
militia and of the fight against organised crimae(ttax militia of the State Ta
Administration of Ukraine will join criminal polide

Internal Troops of the Ministry of the Interior $hae transformed into militia (police
of the public safety, which secures legal orderbljpuorder and public safety
Divisions of the militia (police) of the public s, in particular, will protect publi
order, convoy arrested persons, protect defendfurisag court proceedings, purs
and detain arrested and convicted persons who edéegm under the custody.

)In line with the comments made at *3 above, thisageaph puts too mug
.emphasis on the order-maintenance functions ot@dlt the expense of oth
Croles such as preventing crime. This should be asipbd more since it reinforc
Léhe shift proposed in the Concept from a paramylitawards a more civilian styl
of policing.

Security militia (police) will ensure security dfig state authorities of Ukraine a
their officials, security of other important stddeations, objects of material, technig
and military maintenance of the Ministry of thednor of Ukraine, escort speci
cargoes, ensure observation of the special entrahe® at the places which are un

security, security of the diplomatic and consulassions of the foreign states on the

territory of Ukraine, etc.

nd
al
al
er

The function of registration of natural personslisba carried out by the Ministry @
Justice in accordance with one of Ukraine’s comreiita undertaken upon access
to the Council of Europe.

=

on

It is necessary to reorganise the State Departroanthe Issues of Citizenshi
Immigration and Registration of Natural Personstloé Mol of Ukraine into 3
demilitarised State Migration Service of Ukraine.

P,
|

3.5. It is necessary to introduce specialisatiothiwi the bodies of the pre-tri
investigation and prosecution service concergimigpbating corruptiorin line with the

1999 Criminal Law Convention on Corruption and tB803 United Nations

alSection Il of the Concept refers to the lack of rifea since the Soviet period

including the point that:

" ‘No effective measures to reduce the level of qaian within this system hay|

[¢)
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Convention Against Corruption. As an alternativeth@ specialisation within th
existing bodies, a separate special anti-corru@gency may be established.

ebeen undertaken. As a result there is a lackaggartrust in these bodies.’

This is confirmed by Ukraine being at 99/163 nagioon the Transpareng
International Corruption Perceptions Index 2006 \wiransparency.org/cpi ) ar
a significant proportion of those charged with option were members of th
militia (Beck et al, 2004, 312; see also PACE, 208&ra.155). Given this, th
proposals in the Concept section 3.5 will needngtiteening. It suggests eith
special units within the enforcement agencies semarate special anti-corrupti
agency. At least for the foreseeable future, It priobably be necessary to ha
both. While acknowledging the frustration that eaise among police and oth
law enforcement personnel if they think that toongpn@eople are investigatin
them, there are problems with the current proposal.

If only a separate body is established, the datgehat other personnel s
‘corruption’ as the responsibility of the specigleacy and not their problem.

and when the special agency do feel it necessangtitute investigations of othe

agencies, their task may be made much more diffigsl the targeted agen
‘closes ranks’. Therefore it is certainly necessiugt each agency has its o
internal unit responsible for anti-corruption effor However, a separate ager
would also be required in order to deal with cabas transcended any particu
agency or involved other non-law enforcement depamts or which coulg
receive complaints from ‘whistleblowers’ that thalividual agency units wer
failing to investigate complaints. Again, this i @rea where erecting institution
‘checks and balances’ can help to minimise the dppiies for corruption.

pe
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3.6. Thepenitentiary systershall remain under the responsibility of the Minjsof
Justice and be operated by demilitarised Statei@ainExecution Service.

Ministry of Justice of Ukraine shall determine stablicy in the penitentiary sphe
and exercise control over its implementation.

re

State Criminal Execution Service of Ukraine shalbwe in establishments for t
execution of judgments and in the pre-trial invgsibry wards the order ar
conditions of detentions of persons as defined dw, Ishall implement Europea
standards in this area, in particular, through etten of recommendations of tk
European Committee for the Prevention of Torturel anhuman or Degradin
Treatment or Punishment, implementation of the pean Prison Rules of 2006.

he
d

N
e

The system of initial and on-going training, resmag for the personnel of the Stg
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Criminal Execution Service of Ukraine shall be ioyed.

The probation service shall operate within the est@atiminal Execution Service (¢
Ukraine and be set up on the basis of the crir@ratution inspection.

fThe proper place of the Probation Service needi® tconsidered. In the UK, fg
example, it is organised together with the PrisBesvice, but if the Probatig
Service were to be involved in implementation afeparation and/or mediatig
service then it might be considered more appraptiatiocate it within a socia
welfare department rather than one responsiblpudnishment.

3.7. It is necessary to create an independentnatmeventive mechanism in order
prevent torture — according to the Optional Proté@donvention against Torture a
other Cruel, Inhuman or Degrading Treatment or §hunent.

tbam not sure of the details of the protocols & @onvention against Torture b
ndf possible, it might be appropriate to contemplate establishment d
independent inspectorates for law enforcement, gotdsrs and prisons wh
would be responsible for the oversight and audihebe agencies with respect
human rights.

3.8. Reform of thé&tate Border Guards Servisbhall be carried out in accordance w

the Concept for the Development of the State BoBleards Service of Ukraine for the
Period until 2015, which was adopted by the Deoiffde President of Ukraine on 1

June 2006 No. 546, without prejudice to the pravisiof this Concept.

ith

9

3.9. The further exercising of the functions of thre-trial investigation by théax
militia has no justification in light of the fact that thencipal task of the tax bodies
to implement the fiscal policy.

The Draft Concept suggests that, since both ta®) (and customs (3.1(
iuthorities are concerned primarily with fiscal aedonomic policy, it ig
inappropriate that they should continue to invedggcriminal offences. There

)

is

Therefore, in order to increase the role of prevenmeasures and to reduce
ungrounded application of coercive methods in these of carrying out of the fisc
functions, investigation in the cases of suspi@bout the commission of the crim

related to the violations of the tax legislatioimals be carried out by the criminal police

of the Mol.

d,
as
I
to,
o
>S

an argument for this but the impact of ‘economimef is serious in all states an
&f'th ised and conti iminal rafés bei itted i
ff there are organised an continuous crimina eing committed in are
of smuggling then it is very likely that it will bae customs authorities who w|
Fbecome aware of it. It may be that if criminalestigation of these is passed

Say, the militia, they will not be treated with tisame priority. Therefore t

prevent the tax authorities from investigating rev® and smuggling offence

may not be the most effective response to eittgarosed crime or corruption (the

3.10. State Customs Servicavhose principal function is to implement the sta

economic policy in the area of customs, shall r@otycout investigations in the cas
of suspicion about commission of the crime of snlimggand other crimes related
violation of the customs rules. Such combinatiotheffunction of an economic natu
and of the function of the criminal investigatiogsults in the conflict of interest ar

S
D

wo often being synonymous). Indeed, prosecutingpfeefor tax offences hdg
ometimes been the only way in which authoritiagdd&dring major criminals t(
stice. Therefore, what might be considered ise$tablishment of joint units ¢
nvestigators from militia and tax units to condjaint investigations. If a specifi
eason for the proposal in the Concept is contgpuioncern with levels o

€.
t
r

f
C
f
orruption within the tax and customs agencies; that should be dealt with by
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promotes abuse of relevant powers.

the anti-corruption agency discussed above at IiISERT].

3.11. Military Service of Order in the Armed Forces ofrbike shall be transforme
into a special body which will ensure legal ordethe Armed Forces of Ukraine al
will be functioning under the Ministry of Defencé Qkraine. The Military Service o
Order will be responsible for prevention, detectiand investigation of certain typ
of criminal offences in the Armed Forces of Ukraame some other military units

Ukraine according to the competence defined ingbislation.

ol
nd
f
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3.12. Proper execution by the bodies of the critijustice system of their function
shall be proved not by the implementation of thealted action plans on combatir
crime, but through aet of the following new criteria for results ewatiion (taking into
account European standards):

sThis is an important innovation given the unreliigpof existing official statisticg
n@n the measurement of crime and militia performamgeneans of over-inflate
“clear-up’ rates that contribute to public lack afnfidence (Beck et al, 200
310). In terms of measuring the performance ofapencies, the proposal he
still suggests primary reliance on official data amcomes and complaints.
addition to this, the best way of obtaining indegemt information is td
commission research including what are usuallyrrefeto as ‘crime’ or ‘victim’
surveys. These provide a better measure of levetome types of crime an
together with official data on outcomes, can enablearchers to provide mo
accurate data for government and public. In tthis can provide the basis f
new civilian oversight bodies.

= O

h

=
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data about the number of cases wherein the praugediere not finalise
within the terms prescribed by the procedural law;

information on the number of complaints about \iolas of human rights if
the course of the pre-trial investigation;

results of the judicial consideration of criminakes;

level of public trust in the work of the pre-tridvestigation bodies ¢
prosecutors.

Information concerning violations of procedural nter and complaints shall K
accessible to human rights protection NGOs. leisessary to create conditions wh
will enable introduction of an effective mechanisif civilian oversight over thg
operation of the criminal justice system bodiesizEns’ polls will measure the publ
trust in such bodies.

én broad terms, a number of ‘levels’ of oversigande identified: the interns
canti-corruption units discussed at *20 [INSERT]owab, prosecutorial oversight
> envisaged at paragraph 3.2 3 of the Concept, pldigiersight in their handling ¢
cspecific pre-trial and trial procedures and parkaimary oversight (for examp
PACE, 2005, para. 180). In addition, the spedafogers to human rights pos

by abuse of the criminal justice process requares/stem of inspectorates

AS

D —

as
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referred to at *22 [INSERT] above and an indepehdemplaints commission fqg
the receipt and investigation of complaints frongrégved members of the publ

including victims.

=

ic

SECTION IV

Stages and Waysto | mplement the Concept

Measures to implement the Concept will be undertaikehree stages.

1. Stage ondyear 2007) provides for:

—in the legislative sphere:

1) revision of the criminal legislation through pagation and adoption of amendme

n

ts

to the Criminal Code of Ukraine concerning crimimasdemeanours and also with the

view to humanise criminal legislation; preparatiand adoption of the Code on
Administrative Misdeeds of Ukraine;

2) implementation of the new concept of the crirhimacedure through preparation
and adoption of the Criminal Procedure Code of Wlea

3) preparation of amendments to the Criminal ExeouCode of Ukraine and to the
Law of Ukraine “On Executive Proceedings” resultingm changes in the legislation
on criminal and administrative offences;

4) preparation of the draft amendments to the @atish of Ukraine with regard to

theProkuraturg

5) preparation of a new wording of the Law of Ukeal'On theProkuraturd’;

6) preparation of the draft new wordings of lawdJiraine “On the Security Servige
of Ukraine”, “On the General Structure and Strengththe Security Service aqf

Ukraine”;

7) preparation of the draft new wordings of thedast Ukraine “On Militia”, “On the|
General Structure and Strength of the Ministry ted tnterior of Ukraine”, “On the
Internal Troops of the Ministry of the Interior Okraine”;

8) preparation of the draft Law of Ukraine “On thee Legal Aid”;

9) adoption of the amendments to the legislationU&faine in order to fix the
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assignment of the State Criminal Execution Serticehe Ministry of Justice of

Ukraine;

— in the institutional sphere:

10) carrying out necessary organisational and peederelated preparation of tk

Main Investigation Department of the Mol of Ukraitteperform tasks of the pre-trial

investigation in light of additional investigatiyerisdiction which will be transferrec
in particular, from the General Prosecutor’s OffafdJkraine and Security Service
Ukraine;

11) deciding on the issue of specialisation of pe-trial investigation bodies arn
prosecutors with regard to the fight against cdioup

12) working out of a legal, functional and orgatim@al basis for the transfer
functions of the pre-trial investigation from thext militia of the State Ta
Administration of Ukraine and the State Customwi8erto the Mol of Ukraine;

13) preparation of proposals concerning creation aof independent nation
preventative mechanism according to the Optionatdeol to the Convention again
Torture and other Cruel, Inhuman or Degrading Tnesit or Punishment;

14) preparation of proposals concerning improvenoérihe system and mechanis
of democratic civilian control over the law enfoment agencies of the state;

ms

15) consideration of issues, taking into accouad#rds and recommendations of
Council of Europe, concerning the penitentiary eysof Ukraine, which are related
the functions, organisational structure, powers #ewhnology of operation of th
Criminal Execution Service of Ukraine.

the
to
e

2. Stage twdyears 2008-2009) provides for:

—in the legislative sphere:

1) adoption of amendments to the Constitution ofrditle with regard to th
Prokuraturaand of the new wording of the Law of Ukraine “Ow Prokuraturd’;

11

2) adoption of the new wordings of laws of Ukrait@®@n the Security Service @
Ukraine”, “On the General Structure and StrengtthefSecurity Service of Ukraine”

=N

3) adoption of the new wordings of the laws of Ukea'On Militia”, “On the General
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Structure and Strength of the Ministry of the ligerof Ukraine”, “On the Internal
Troops of the Ministry of the Interior of Ukraine”;

4) adoption of amendments to the Criminal Execu@ode of Ukraine and the Law of
Ukraine “On Execution Proceedings” resulting frofmacges in the legislation gn
criminal and administrative offences;

5) adoption of the Law of Ukraine “On the Free Lietya”;

6) preparation and adoption of other amendmentghéo legislation of Ukraine
stemming from the Concept (in particular, amendséatthe Law of Ukraine “On
Operative and Search Activities”, “On the StatetGos Service”, “On the State Tax
Service of Ukraine”);

— in the institutional sphere:

7) beginning of the transformation of the militildkraine into a police agency within
the Mol of Ukraine in line with European standards;

8) reforming (based on the respective law) of theerhal Troops of the Mol of
Ukraine;

9) structural reforming of the Main Investigatiorefartment of the Mol of Ukraing
into a body of the pre-trial investigation withimetMol of Ukraine;

10) reorganisation of the State Department on $kads of Citizenship, Immigratign
and Registration of Natural Persons of the Mol dfrdihe into a State Migratio
Service of Ukraine;

=

11) transfer of functions of the pre-trial investign from the tax militia of the State
Tax Administration of Ukraine and State Customsvierto the Mol of Ukraine;

12) preparation of proposals on the further develamt of the local militia, its
functions and powers, forms and methods of itsaipm®r, and also subordination apd
financing, taking into account principles of theradistrative reform undertaken in the
state, within the competence of local bodies of dtate executive power and of the
self-government bodies in the area of ensuringipuider and safety as defined by
the law;

13) transformation of the Criminal Execution Insp@t of the State Department of the
Execution of Judgments into a Probation Servideawith European standards;
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14) preparation and beginning of implementatiorljria with the Concept, of the la
enforcement agency-specific plans on their refoemwall as programmes for the
personnel and resources management;

r

15) preparation and implementation in the practieatk of the professional codes
ethics and internal rules of conduct for employafethe criminal justice system bodi
and law enforcement agencies;

of
0S

16) implementation of action plans to combat caticup(according to the Concept f

the Eradication of Corruption “On the Way to Intigr, adopted by the Decree of the

President of Ukraine of 11 September 11 No. 742)¢cdmbat organised crime,
particular in the spheres of human traffickingggl migration, money laundering
illegal proceeds, etc.;

17) preparation and implementation of criteria aniéntifically based methodologies

of the internal and external evaluation of the wofkbodies of the criminal justic
system.

3. Stage thredyear 2010-2012) provides for:

1) finalisation of the process of setting up a eysiof the pre-trial investigation,
particular of its component aimed at combating wation;

2) transformation of the functions of tReokuraturain line with European standards;

3) transformation of the Security Service of Ukminto the agency of the executi
branch with the special assignment (special servitech will secure national securi
of Ukraine;

ve
y

4) finalisation of the reform of the Ministry of@hinterior of Ukraine into a civilial
agency with functions and powers which correspanthé internal policy of the stat
in particular through the following:

=

D

- transfer of the law enforcement functions in theaaof fire, emergency an
industrial security, labour security and state maimsecurity, protection and secur
of the forests and animals, natural resources,re/ated water life resources and th

d
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environments, and rescue services from respectinéstnes and agencies under the

jurisdiction of the Ministry of Interior;

- introduction of guidance and co-ordination of th&t& Border Guard
Service of Ukraine by the Mol of Ukraine.

)
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5) taking other measures to improve and furthemupé operation of the criming

justice system bodies and law enforcement agenafetlkraine, to bring their

organisational structures, mechanisms (goals, ifumgt principles and methods) al
forms of their operation in line with the Conceptld&European standards.

At the same time, during all stages of the refognirespective bodies shall ta
measures, within defined jurisdiction, to ensuréeaive execution of their task
concerning protection of human rights and fundaalefreedoms, interests of th

society and the state.
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Concept of the State Policy in the Sphere of Criminal Justiceand Law
Enforcement in Ukraine

Expert Opinion of Hans-Joer g Albrecht

Section I

Objective and Tasks of the Concept

The objective of the Concept on the State PolighaSphere of Criminal Justice a
Law Enforcement in Ukraine (hereinafter — the Cqtces to establish criminal justig
and law enforcement system in Ukraine, which ogsréitasing on principles of tk
rule of law in accordance with European standardkguarantees respect for hun

rights and fundamental freedoms.

The tasks of the Concept, stemming from its objectre the following:

1) to outline the steps and order of measuresféomethe system of criminal justice
and law enforcement agencies on the scientifigaltyinded methodological basis;

2) to achieve practical implementation of the falilog main measures:

The objective of implementasioould be complemented through the objectiv
evaluation. In particular seen from the viewpoiftsafeguards for fundament
rights comprehensive evaluation is part of guagintgnot only cost-effectivenes
but of monitoring proportionality of legislationahallows for intrusion of privac
and other fundamental rights. The European Uni@réeently when adopting ti
Directive on Retention of Telecommunication Traffibata Qirective
2006/24/EC)also voiced the need for sound evaluation of thed€ine and
national legislation implementing the guideline. Art. 10 of the Directive
statistics are requested from Member States thhtallow an assessment of the
results and with that of the proportionality of theasure.

Evaluation therefore should be made part of theadvapproach of reforming an
then operating the Ukrainian Criminal Justice Syste

a significant part of offences punishable undemural law, classification of suc
offences into crimes [zlochyny] and criminal misasanours [kryminalni prostupky
mitigation of punishments;

to humanise criminal legislation, in particularrabgh decriminalisation g

f Beside the measures outlined (for implementatidv® process of reform an
himplementation should deal also with

'Administration of justice

New Information Technologies
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Establishing a proper administration of justice uiegs well elaborate
organizational and staff structures. This must dmaplemented by education a
training of administrative court staff (registrats.). Administrative elements a
of paramount importance for implementing substantisnd in particula
procedural criminal law. The relationship betweedmmistrative staff ang
judges/prosecutors has to be regulated throughegdusal law, in particular a
regards competencies and responsibilities.

This should include consideration of introducingdam technology (in terms ¢
digitalized information systems, videotaping angitdlization of trial proceeding
and digital file administration) in the administeat of criminal justice. However
new technologies not only impact on administratitself but have significan
repercussions on procedural law (digital files,seld circuit TV transmission
etc.).

==
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to ensure fair trial in criminal cases;

to secure procedural equality of rights of partcis of the criminal
proceedings, based on adversarial and discretigmargiples;

to unify, to the extent allowed by the specificstioé criminal procedure
procedures of judicial consideration of the crinhioience cases with those in ci
and administrative adjudication;

to reform procedure and organisation of the pi-investigation of the
criminal offences;

to structure the system of the pre-trial investaatbodies in accordang
with new procedures of such investigation and ire liwith paragraph 9 of th
Transitional Provisions of the Constitution of Uik

to structure the system of the pre-trial investaatbodies in accordang
with new procedures of such investigation and me liwith paragraph 9 of th
Transitional Provisions of the Constitution of Uik

D

to carry out other required institutional changeghe system of criming
justice and law enforcement agencies;

to introduce a probation procedure and to widen shepe of use o
restorative justice (mediation) procedures.

to improve procedures of juvenile justice.
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SECTION II

The State of the Criminal Justice Sphere and L aw Enforcement Agencies

During the years after Ukraine regained its statdependence and adopted

Constitution criminal justice has not experiencalistantial transformations. Theog
of criminal law and theory of criminal procedurevhanot broken free from th
doctrinal legacy of the Soviet era.

ry
e

The Criminal Code of Ukraine of 2001 does not diffeconceptual terms from that
1960. Criminal procedure legislation of Ukraine wamificantly improved in 2001
only in sections concerning review of the firsttéamce court decisions, namely new
types of appeal were introduced.

nf

Regulation of the pre-trial investigation and cocwhsideration of criminal cases
the courts of the first instance remained in famthanged in its essence.

in

Pre-trial investigation is still divided into inqyi[diznannya] and investigation

[slidstvo] as it was introduced in the Criminal Bedure Code of 1960. Such divisio
is unnecessary, since differences between two fdom®t concern the substance o
the investigation (both the inquiry bodies anditheestigation bodies can instigate a
criminal case, conduct investigative actions, gasimel fixate evidence, etc.)

The aspirations to adopt a new Criminal Procedwée®f Ukraine without a chang
of the concept of criminal justice; without fundarted reform of the pre-trig
investigation stage of the criminal process; withoreation of new standards f
operation of the bodies within the system of criahijjustice will simply be an attemj
to conserve the existing model regardless of itensistency with the principle of th
rule of law and international obligations of Ukrain

je
I
Or
Dt
e

Versions of other reforms proposed previously pedisolely for changes of the
bodies which were to conduct procedural activit&asch proposals did not solve the
existing problems.

The European Court of Human Rights, having ackndgee in a number of its
judgments the facts of violation by Ukraine of grehibition of torture or inhuman o
degrading treatment (caseAfanasyev v. Ukrainet al.), of the right to a fair trial in
criminal cases (cases Kbbtsev v. UkrainegMerit v. Ukraine et al.), etc., has thus

pointed out systemic problems in the sphere ofioaijustice in Ukraine.
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The system of bodies which are called “law protecti{bodies of the interior, securit
service, border guards, state tax service, cussa@msce, etc.) inherited by Ukraine
from the Soviet period has failed to transform iatoeffective institution for
protection and restoration of infringed rights mdlividuals. These bodies are oriente
at meeting formal indicators in their work, areenfith delays and corruption. As a
result there is a lack of proper public trust iarth

d

SECTIONIII

Directions of the Reforming

Comprehensive reform in the sphere of criminaliggsand law enforcement agenc
should cover the following areas:

1) criminal law;
2) criminal procedure;
3) bodies of the criminal justice system and lafomement agencies;

4) procedure of execution of court judgments imanal cases.

el$ is suggested to add

Prison law

as a reform topic separate from the procedure ef élecution of court

judgements. While the execution or enforcement afrainal sentence (and oth

court decisions) should be entrusted to the oftitehe public prosecutor, the

prison and prison administration pose differentalequestions. Therefore,
should also be considered to establish a sepatdtieigl body that deal
exclusively with cases emerging from the prisoniremment (rights and duties
prisoners). Examples are thgude d'execution des peiries France or the

“StrafvollstreckungskamniefCourt for the Execution of Prison Sentences) i

Germany.

Another reform topic that provides for a separétklfof legal questions concer
data protection, criminal justicerelated personal data, and all sorts of
information systems that are operated in the criminal justice systéamlding

police and prison administration, as well as jualidhformation systems tha
contain information about prior records of persadgidicated and convicted). The

fundamental questions to be dealt with in legistatin data protection concern:
» the kind of personal data may be entered and stored
« who will have access to such data and under whmtitions;
* to whom such data may be transferred;

how long such data may be kept in information systbefore being erased.

33
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Introduction of new approaches in the sphere afiici@l responsibility and criminal
justice will make it possible to change fundamedntidle conditions for guaranteeing
human rights, to establish a belief in person arttié society of effectiveness of the
principle of the rule of law, to raise the levelmfblic trust in Ukraine towards
institutions of the government overall and bodiethe criminal justice system in
particular. It will eventually result in quality ahges in the Ukrainian legal system,
expected by the society.

Criminal justice reform has to be placed into aewidontext, particularly whe
human rights. Respect for human rights and theemphtation of human righ

fabric. Although criminal justice reform in itsel€ertainly cannot carry

asomprehensive and all inclusive human rights polityere exist some strategic

points that can be successfully integrated in erahjustice reform when aiming
raising respect for human rights as well as publist and confidence.

These strategic points concern the inclusion otthiésociety as well as officially
established bodies of human rights protection atesstages of the proceedin
and the execution of punishment.

The inclusion oflata protection ombudsmen who oversee the respect for priva
(in terms of supervising the process of collectamgl handling personal data &
information as well as the operation of criminaktjoe-related informatio
systems).

The inclusion of theivil society is then particularly important for the preventi
of torture and inhumane/degrading treatment. Theeefthe establishment
prison and police visitor boards should be envidag&actical examples can
found in most European countries (see, for examypley.menschenrechtsbeirat.
(Prevention of torture in Austria)yww.uu.nl (Netherlands Institute of Humg
Rights); www.rethinking.org.uk/involve/what/index.htm{Prison Visitor Boards
England/Wales); www.commission-droits-homme.fr{France, Commission fg
Human Rights)

Police and prison visitor boards have been madesare also by the Option
Protocol of the UN Convention against Torture whieljuires (when signed af
ratified) the organisation of such boards or otherchanisms that impleme
additional protection against torture and inhumalegyrading or cruel treatment.

Optional Protocol: “The objective of the presenttBeol is to establish a syste
of regular visits undertaken by independent intéonal and national bodies t
places where people are deprived of their libdrtygrder to prevent torture ar
other cruel, inhuman or degrading treatment or gfunent.”

considering the goal of fundamentally changing ¢beditions for guaranteeing
s

policies are dependent on large scale change®inutral, social and economic
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Criminal justice shall ensure strict adherenceuwmén rights in the course of activitig
undertaken by the bodies which are empowered &stigate criminal offences and

:garticular importance — when considering the gbé&toict adherence to human
"Tights” — should be assigned to education anditrgiim human rights. This shoul

he part of all curricula that are to be implementesgichools, universities,
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the courts in accordance with the Constitution kifdihe and international human
rights treaties, in particular the Convention foe Protection of Human Rights and
Fundamental Freedoms of 1950 (hereinafter — thefg&an Convention on Human
Rights) taking into account the practice of itemptretation by the European Court 0
Human Rights.

academies etc. that are involved in education @idinng of criminal justice

personnel (see for example GUIDELINES ON THE ROLERROSECUTORS,

Adopted by the Eighth United Nations Congress arRtevention of Crime and
f the Treatment of Offenders, Havana, Cuba, 27 AugustSeptember 1990).

The goal of the institutional reforming of the cinal justice system bodies is to
establish a system complying with European starsddide system of law protection
bodies [pravookhoronni organy] shall be transfornméd a system of the law
enforcement agencies which will primarily be taskéth ensuring public order in the
society. Such a reform will provide that agencregquestion will no longer have
inappropriate functions.

The task of ensuring public order in society ismalty entrusted to the Ministry
of the Interior and the police, while law enforcerh@vhich falls under the
Ministry of Justice) should be guided by the gdaheestigating crime,
implementing criminal law and thus protecting basterests (expressed in
criminal offence statutes). Institutional refornowever, should deal also with th
role and function of police and the relationshipAmen law enforcement and
maintenance of public order and security. In Caarital European systems of
policing and criminal justice, police have adopgediouble function. Police are, g
the one hand, authorised to investigate crimessapgdort public prosecution
services in launching formal criminal investigaspand, on the other hand, are
expected to establish or maintain public orderrevent dangers and risks for th
social fabric. Insofar, the double function concarepressive and preventive rols
That is why a distinction is made between powensalite based on criminal
procedural law and powers coming with police laRscedural law contains

for the purpose of maintaining public order andggeeia society. Recent
developments in many European countries have shioatrihe relationship
between “order police” and “criminal police” becasmmplicated with
introducing, for example, a range of covert in\gaive methods like telephone
tapping, undercover policing also in police laws. tBe other hand, criminal
procedural law has been upgraded with extendingep®to collect strategic
information used in risk control (organised crirtegrorism, drug trafficking etc.;
see, for examplé,oi du 10 juillet 1991 relative au secret des cgpendances
émises par la voie des télécommunicationSrance, or in The Netherands, see
Enquetecommissie opsporingsmethoden. In zake apgp®K, 1995-1996, Nr.
24073. This requires a comprehensive review of thetimahip between police
law and criminal procedural law, in particular agards the transmission and us
of information collected in one area of police sillance into the other field of
police investigative activities.

powers of police while investigating crime, polleg/s define goals and measure

11
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The reforming of the criminal justice system shoble carried out in line with th
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judicial reform according to the Concept for thephovement of the Judiciary {
Ensure Fair Trial in Ukraine in line with Europe&tandards, approved by the Dec
of the President of Ukraine of 10 May 2006 No. 361.

(o)
[ee

1. Conceptual Changes in the Criminal Legislation

All punishable deeds, identified in the currentn@irial Code of Ukraine, are no
encompassed by the notion of “crimes”. First of sllch approach does not prope
take into account the existence in the criminal tdwleeds that vary in the degree
their danger to the society (for example, murderéolation of the right to educatiot
state treason and violation of the labour law,) gtehich all nonetheless have the sa
legal consequence for the person — a conviction.

W
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Secondly, it excludes from the remit of criminabpedure guarantees persons who
committed administrative offences, which are pueishy penalties that are criminal
in substance (short-term arrest, confiscation operty, withdrawal of a special right
etc.). The case-law of the European Court of HuRights, in particular judgments
against Ukraine (judgment in the casd&safrepka v. Ukrainkg indicates that such
approach is incorrect.

All criminally liable deeds in the future should bevered by a new unifying notion of

“criminal offences” with the relevant differentiati, taking into account particularity
of each of the type, interimes[zlochyny] andcriminal misdemeanouf&ryminalni
prostupky].

The concept of misdemeanours in legal systems otorattempts of legislators
distinguish between serious criminal offences (ligualled felonies) and lighte
or even petty forms of crime. Soviet as most ofbemer socialist countries hg
introduced a substantive approach in parcellingnoutserious offences. This w
done by assessing the “social dangerousness” oahacis. Behaviour (or resu
of behaviour) going beyond the line drawn by “sbdengerousness” were treat
in administrative proceedings. What is seen toasgmt dangerous behavig
qualifies as crime and will go to criminal courtdowever, the re-grouping ¢
criminal offences according to their seriousnesoukh deal also with
decriminalisation (a goal which evidently accordinghe goals of Ukrainian la
reform ranks rather high on the agenda). Moreosehstantive law has to |

linked up with criminal procedural law if discretiary powers of publi¢

prosecutors should be introduced which allow fan-poosecution on the groun
of triviality of criminal offences or minor guilt fothe offender. Insofar,
comprehensive, multi-step procedure for reform banimagined which make
also use of the different approaches encountereHumopean criminal justic
systems.

(0]
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It might be considered to incorporate a generatept) that eliminates behaviour

not achieving a certain level of harm (see, fornepi®, 842 Austrian Criming
Code which says that a criminal offence is not léstiaed if the guilt of the
offender is minor, if the consequences of the citirmee been insignificant or ha
been compensated by serious efforts of reconditiftiediation on the side of tk
offender, and if a criminal sanction is not neces$ar preventive reasons). Th

would create a parallel to the former criteria @bcial dangerousness”. The

advantage of criteria provided in substantive lamoerns the possibility to b
reviewed by appellate courts on appeal.

Decriminalisation may be also achieved (as is etlgigolanned in the Ukrainia
reform) by introducing a category of regulatoryagministrative offences that f3
under a different regime of procedural rules. Genyndor example, has created

separate system dealing with administrative offeneehile Sweden and France
have adopted systems which within criminal law efiéhtiate between various

levels of offence categories according to theitosmsness.

On the level of offence statutes — and as an elewfetecriminalisation policie
guided by the harm principle -, it should be coasid whether the range
behaviour covered by the offence characteristictudes behaviour that is n
creating harm that deserves any criminal law-basegponse. Elimination d
behaviour carrying negligible results conforms éretto the proportionality
principle and provides for a grounded approach eorithinalisation. Such a
approach becomes more important with ifiteoduction of endangering offenc
which penalise a risk.

Examples:

Hit and run offences where the damage causedialtri
Possession of minor amounts of soft drugs for petisase
Theft of items of a minor value

Minor forms of assault

is
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Water pollution when the polluting substance isligédge
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In such cases, the offence statute may be wordaduay so that such minor haim
is eliminated by specific offence characteristics.

Many European systems provide then (as a procedaltalnative to the
substantive approach or combined with the substardpproach) discretiona
powers for the public prosecutor who may on thdasbag assessment of harm
make a decision for non-prosecution (non-prosenutiay be made dependent
the fulfilment of a condition, for example, a tran8on fine or community
service).

1°2)

The categories of criminal offences should therlitieed with procedural rule
that provide for simplified proceedings (for exampknal orders).

D

It will be important to integrate substantive criral law differentiating offencg
seriousness with criminal procedural law that @eatifferent avenues (from ful
procedure and trial down to accelerated and siredlffroceedings).

Main criteria for such differentiation will be tliellowing features:

- degree of danger to individuals, society or théestd the deed punishab
under criminal law;

€rhe main criteria should be the harm caused (andh®danger arising out of
specific behaviour). The harm principle (togethethvthe principle of guilt) ig
better suited to systematically develop penaltygesnthat are carried by the
criminal offence statute and allows for more tramspcy. Penalty ranges have|to
be narrow (rule of law and predictability) and grddalong the seriousness |of
offences (as assessed by the Parliament). Thenstitedevelopment of penalty
ranges applicable for certain crimes is importdso &r rules on sentencing and
for implementing fundamental principles of equakiyd justice in the imposition
of criminal punishment.

- character of criminal legal consequences.

Criminal offences shall, therefore, be:

a) crimes— deeds, which represent the highest and high dedréanger for
individuals, society or the state. Amongst the sypepunishment for a crime should
be deprivation of liberty, including a life senten€rimes will entail a conviction of
the individual;

Corporate liability should be envisaged also faroses crime. It is in particular in
the areas of environmental criminal law, organisgehe, economic crime, money
laundering and terrorist financing, and corruptidrere international treaties as
well as European Union instruments demand for éhtetion of corporate criminal
liability.
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Corporate criminal liability has been introducedeacent years in many Europed
criminal code books (most recently see the Luxendp@uaft Bill on Corporate
Criminal Responsibility as November 2006) and érse therefore that an
international consensus is emerging as regardptacee of criminal liability of
legal persons.

The European Union, the Council of Europe and tB€D therefore recommend
the incorporation of corporate criminal liability particular to respond effectively
to serious organised crime (and terrorism), econamiime, and corruption.

See for example:

Octopus 2000 — 47 Final, Strasbourg 20 Decembed 200
Country Report Poland, pp. 23-25, corporate crifiahility.
Examples:

Council Framework Decision of 13 June 2002 on combating terrorism
(2002/475/JHA)

Article 7

Liability of legal persons

1. Each Member State shall take the necessary mesasuensure that legal
persons can be held liable for any of the offemeéesrred to in Articles 1 to 4
committed for their benefit by any person, actiither individually or as part of
an organ of the legal person, who has a leadingigosvithin the legal person,
based on one of the following:

(a) a power of representation of the legal person;

(b) an authority to take decisions on behalf ofldgal person;

(c) an authority to exercise control within thedegerson.

2. Apart from the cases provided for in paragrapbath Member State shall tak
the necessary measures to ensure that legal peaoie held liable where the
lack of supervision or control by a person refetieeth paragraph 1 has made
possible the commission of any of the offencesrefkto in Articles 1 to 4 for the
benefit of that legal person by a person undeadtbority.

3. Liability of legal persons under paragraphs d 2ishall not exclude criminal

=]

39



proceedings against natural persons who are patpedy instigators or accessories

in any of the offences referred to in Articles 14to

Article 8

Penalties for legal persons

Each Member State shall take the necessary measweasure that a legal persd
held liable pursuant to Article 7 is punishabledffective, proportionate and
dissuasive penalties, which shall include crimorahon-criminal fines and may
include other penalties, such as:

(a) exclusion from entitlement to public benefitsaa;

(b) temporary or permanent disqualification frora titractice of commercial
activities;

(c) placing under judicial supervision;

(d) a judicial winding-up order;

(e) temporary or permanent closure of establishenhich have been used for
committing the offence.

International Convention for the Suppression of the Financing of Terrorism
(1999)

Article5
1. Each State Party, in accordance with its domésgial principles, shall take th¢
necessary measures to enable a legal entity lozatedterritory or organised
under its laws to be held liable when a personarsiple for the management or
control of that legal entity

has, in that capacity, committed an offence sehfiorarticle 2. Such liability may
be criminal, civil or administrative.

2. Such liability is incurred without prejudicettze criminal liability of
individuals having committed the offences.

3. Each State Party shall ensure, in particulat, légal entities liable in
accordance with paragraph 1 above are subjectdotiek, proportionate and
dissuasive criminal, civil or administrative sanas. Such sanctions may includ
monetary sanctions.

17
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b) criminal misdemeanours deeds, which represent a low level of danger for

individuals, society or the state. The commissibarioninal misdemeanours will not

entail deprivation of liberty and conviction of arpon.
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The category of criminal misdemeanours will alsolude those offences curren I)@:r?gjé 'ftrggs beifno(#ggggg tgaetk)g[zge %)?r?t iivg\(gg:togecgzg;nﬁgsggshown
provided for in the Code of Ukraine on AdministvatiOffences, which fall under petty ' going

court jurisdiction and are not of administrativetura (do not concern t

administrative procedures), such as hooliganisrtty fikeft, etc. Such offences will

fall under criminal court jurisdiction. Liabilityofr actual administrative offences (n
compliance with the rules which relate to admiihe procedures) should
withdrawn from under the court jurisdiction andnisgerred for consideration in no
judicial state authorities.

e . . . .
and criminal offences as for example various ecda@md environmental offenc

ns_tatutes are of an administrative nature (as tbgyire non-compliance with
éadministrative or statutory rules set by admintsteaor other state bodies). Also
1:slccording to rulings of the European Court on HuRaghts, there is legitimate
discretion in states’ decisions to classify behawims criminal or only
administratively relevant. A main criteria, thoug¥hich is adopted in assessing
whether a norm belongs to the body of criminal &&tutes or to administrative
norms concerns the severity of legal consequeAahsinistrative offences shoul
carry a non-criminal fine only (and/or specific ddistrative consequences, e.g.

withdrawal of licenses which can be appealed iniathtnative courts).

that it is difficult to draw a clear line betweesgulatory or administrative offence

11

Such approach will ensure that:

a) individuals to whom the non-judicial state auities applied administrativ

penalties will have an opportunity to appeal agasugh penalties in administratiye

courts;

It should be considered to keep also administratffences within the jurisdiction
" of penal courts. Procedure and consequences ohéltrative offences have mor

U

parallels in criminal procedure and criminal samresi than in ordinary
administrative court proceedings. From the viewpofrthe punitive impact,
administrative fines or other administrative samrtsiin some systems go beyon
the impact of criminal fines. This requires a judi@nvironment that is suited to
protect procedural rights.

b) individuals who are held liable by court for ammsion of a criminal
misdemeanour will have an opportunity to appeairesahe court decision through
the existing procedures.

Such changes, in particular, will eliminate viabatiof the right of person to appe
against court decisions, which now exists in theesaof administrative offences
conflict with Article 2 of the Protocol No. 7 toghEuropean Convention on Hum
Rights.

al
in
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Criminal liability of legal entities for commissionf criminal offences should b
envisaged.

eSee above comment.

Introduction of the mentioned innovations will régureview of provisions of th
Criminal Code, as well as adoption of the Code amiistrative Misdeeds whic
will replace the existing Code on Administrativefé@fces. As a result, provisions
the General Part of the Criminal Code will requareendments to define peculiariti

h
of
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of liability of natural and legal persons for crimal misdemeanours (provisions on {
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offender, his ability to be held liable, the gudgmplicity, types of punishment, reli
from punishment and serving of the sentence, ctiowic etc.). Provisions of th
Special Part of the Criminal Code shall be dividetd separate chapters on crim
and criminal misdemeanours.

pf

es

Revision of the Criminal Code shall also be aimethe further humanisation of the
criminal legislation, at the optimisation of thénsinal legal sanctions, at the
improvement of certain institutes of the Generat Bhthe Code, etc.

2. Conceptual Provisions of a new Criminal ProcedQode

2.1. Criminal procedure in Ukraine shall be refodmbased on the followin
principles:

jDevelopments over the last decades have showa thajor problem, recognised
also by the European Court on Human Rights, in modeminal justice systems
may emerge with lengthy proceedings (see Art. 6 ECH the determination of
his civil rights and obligations or of any crimir@darge against him, everyone is
entitled to a fair and public hearing within a i@aable time). Lengthy proceeding
are (also) due to the growing number of complexsa® particular stemming
from organised and trans-national crimes as weticasiomic crimes.

Therefore, reform should also be headed towardblésttiang criminal proceedingg
that offer final adjudication within a reasonabitad. This requires, for example,
the systematic inclusion of rules that determirgetiime available for certain
stages of proceedings or for making decisions.

o7

procedural equality of rights of the prosecutiod defence patrties;

clear delimitation of the tasks and of the procedairthe stages of pre-tri
and court proceedings;

court proceedings;

introduction of a new, free from accusatory biasycpdure for pre-trial
proceedings, in the course of which factual datacashe criminal offences an
persons who committed those will be gathered byexownd overt method
established by law;

adequacy of the procedures of the pre-trial andtqooceedings to the ai
and tasks of criminal justice;

|
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- broadening of the scope of application of resteeajustice (mediation
procedures;

« improvement of the judicial control during pre-tqmoceedings;

« transformation of the prosecutorial oversight inpposecutoria
control in the form of procedural guiding of theegrial investigation;

- concentration of the court consideration of allesaat first instance in
the local courts;

« creation of procedures which will enable attainmehthe goal of
punishment of the guilty persons without infringemef human rights an
fundamental freedoms.

[®N

2.2.Pre-trial proceedingshall be devoid of excessive formalisation. Curiagtiry

[diznannya]and investigation [slidstvayill be unified into one procedure of the pre-

trial investigation.

The Code will stipulate different proceedings regag crimes and criming
misdemeanours. Investigation of criminal misdemeasnwill in particular provide fo

expedited procedures without a possibility of aggtion of the preventive measure|in

the form of pre-trial detention.

Pre-trial proceedings will consist of various tyfgesert and covert) of gathering and
registration of the factual data on circumstandethe deed, which are necessary| in

order to sustain charges in the court. Gatheretudhdata will be recognised as

evidence in the case solely by the court in thegmee and with direct involvement [of

the parties of prosecution and defence.

Ensuring of the procedural equality of rights o tharties will be based, first of all, g In Europe, there exist adversarial and inquisitclystems of criminal justice.

the adversarial and discretionary principles. Tie &md it is necessary to improve

r"Experiences have shown that it can turn out toiffiewdt to transform an

procedural rules for gathering of information atsdsubmission to the court by partieénqulsr[cmaII system into an adversarial one. Thedean Convention does not

of defence and prosecution. At the same time,netessary to provide for voice preference for the one or the other system.

mechanisms to prevent abuse of the granted proaledgints (submission of incorrect'A‘dversanaI principles, though, have been adopksalia inquisitorial

information, procrastination of the proceedings,)et

systems and are required under Art. 6 of the Cairefor example
contradictory proceedings and the right “to exananbave examined
witnesses against him and to obtain the attendamd¢examination of
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witnesses on his behalf under the same condit®mgtaesses against him”).
On the other hand, adversarial systems more and attwpt inquisitorial
elements (see below, for example, the treatmeaxpért evidence).

In fact, most European continental (or cigystems of criminal justice have
during the last 20 years adopted plea and sent&rgaining elements that shall
accelerate criminal proceedings and strengthepdtential for decisions
consented upon by state and accused/defence. Mwrebg course of criminal
procedure reform in Europe over the last decadesa(iticular through the wide
use of covert methods of investigation and grovgogers of the prosecutor) has
moved the relative weight of the stages of progegsifrom the trial to the
investigative stage of proceedings. This had timsequence of strengthening th
rights of suspects and defence in the investigatiage of proceedings (in former
times, the position of defence in civil law systewas weak during the
investigative stage and strong during the trisggeta

D

It is therefore suggested to build upon the induiigl approach which is firmly
rooted in Ukrainian history of criminal justice, sigorobably also better suited tg
the cultural, economic and social framework (withinich systems of justice mu
operate) and develop from this system a modernimairprocedural law which is
suited to respond to today’s challenges. The ole@drial model certainly is not
well positioned to cope with the problems posed&yelopments in crime.

D
5t

The procedure regulating the beginning of the ped-investigation, which will be
carried out exclusively in connection to the faghtaining elements of the criminal
liable deed, needs to be simplified. The pre-tpebceedings will be deemed

commenced from the moment of address by a naturggal person or of receivin
information by other means. Relevant officials wiive a duty to instigate pre-tri
proceedings immediately upon obtaining such addvessformation. All procedura
actions which do not require court authorisatioryrba conducted from the mome
when pre-trial proceeding began.

The approach used for determining the beginnintp®fnvestigative stage of
criminal proceedings speaks in favour of the pglecof legality which has been
yg\dopted in some European systems (“relevant oi¢raost probably police
as .. . S : : ; i
officers) will have a duty to instigate pre-triabpgeedings immediately upon
ngtaining such address or information”). The deeigioint, however, should be
a . o . .
| Suspicion (reasonable suspicion) that a crime kaa bommitted. Reasonable
n§uspicion is also a basic requirement then fordaing coercive or non-coercive
investigative operations. From that point on atigadural actions (also those
which require court authorization) may be conduct¥gtly should court
authorized investigations not be launched immelyiatier suspicion has arisen

from relevant information?

The role of the prosecutor in the pre-trial invgation will be to exercise control over

| There exist several international and Europeamunstnts that can be helpful
eveloping the institution of public prosecutiorong of them (UN Guidelines

]

the adherence to law in the course of such invasbiy according to the model
control functions of prosecutors in European stalé® prosecutor shall assess

?interesting as they merge experiences and standaods inquisitorial and

Cpuncil of Europe Recommendations and the Code ondGct) are als

S0
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direct the course of investigation taking into agwphis/her future position in theadversarial systems.
court while supporting public prosecution. The pmgor shall thus carry out

procedural guidance of the pre-trial investigation.

UN-Guidelines on the Role of Prosecutors, Adoptedhe Eighth United Nation

Cuba, 27 August to 7 September 1990

Public Prosecution and the International Criminabiinal as set up by the Treg
of Rome

Code of Conduct for Public Prosecutors as adoptgdtie Internationa
Association of Prosecutors, April 23rd 1999

the Criminal Justice System

Thus, the prosecutor will have the following powershe criminal process:

It should also be comsd to entrust the task of execution/enforcemdn

prosecutor.

- control over the adherence to laws in the courgaepre-trial investigatio
exercised through procedural guiding of individumdestigations (taking decisions
to the continuation or termination of the pre-tiratestigation, etc.);

nThere must be clear assignments of powers and skgaaration of tasks. |
aparticular, the application for judicial decisiorejuired for all coercive measur
during the investigative stage of proceedings shbel an exclusive power of tf
prosecutor (in order to be able to “control theeaéhce to laws in the course
pre-trial investigation”). This includes for exaraghe application for warrants
search and seizure, warrants for wire tapping,céefgnunication traffic datg
arrest warrants, freezing orders.

Clear regulations must also exist as to the relatipp between police and ftf
public prosecutor.

International guidelines and recommendations oaitlin particular that th
prosecutor has to play an active and neutral sme ven if an adversarial mod
of procedure is adopted, the position of the protsecshould be one that
objective, neutral, without bias.

From the international and European recommendatidobows that
1) Public prosecution must be strictly separatethfjudicial functions

Congress on the Prevention of Crime and the Tredtok Offenders, Havana,

Council of Europe Recommendation 2000/19 on the RbPublic Prosecution in

criminal penalties (in its administrative parts)vesll as the operation of judicial
information systems (prior records of convictioris) the office of the publi¢
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2) Public prosecution should play an active roleciminal proceedings, i
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particular in the institution of prosecution
3) where authorized by law an active role is deredrfdr also
» during investigation

» in the supervision of the legality of

investigation

» in the supervision of enforcement [of

judicial decisions

Fair, consistent, expeditious performance of duies protection of human rights

and due process are demanded from the public prasec
Functions shall be carried out
» impartially and respecting confidentiality
» without discrimination

» objectively and with a view of protectin
the public interest

» irrespective of whether facts are to the
advantage or disadvantage of the suspect

» with due regard to the rights of susp
and victims

The relationship between prosecutor and policd gadicular importance as it
in this relationship where the balance betweenemontrol efficiency and rule g
law is generated.

The basic model for regulating the relationshipaeetn prosecutor and police
Continental Europe (civil law systems) provides tfoe prosecutor being the he
of criminal investigation and police subject toeditives of the prosecutor:

» Crime Investigation is directed by the Public Pooger,
this means that police are subject to concretectitimes
given by a prosecutor assigned to a case

» Exception: Systems that have
Investigating Judge (e.g. France)
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» Exception: England/Wales or the U
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where police are independent in crifne

investigation

* However, de facto, police are investigating indejgertly in most systems

and,

 The public prosecutor restricts himself to decisiaking in legal
matters.

Special emphasis should be laid on the relationbkigveen police and publ
prosecution services in the field of investigatioh police behaviour affectin
human rights. Here, public prosecution servicesuarger a duty to investigaf
effectively if grave human rights violations arestdke.

Decisions of the European Court of Human Rights

28 March 2000, Kilic vs. Turkey: murder of jourrsliKemal Kilic, who had
requested protection from the authorities sevarag

18 May 2000, Velikova vs. Bulgaria: Mr TsonchevRama, had died in a polig
cell

Turkey and Bulgaria have been found to be in viotabf Art. 2 (right to life) of
the European Convention on Human Rights.

The states obligation under Article 2 to proted thght to life requires that the
should be some form of effective official investiga when individuals have beg
killed as a result of the use of force.

The investigation must be, inter alia, thoroughpamtial and careful.

The nature and degree of scrutiny which satistiesrhinimum threshold of th
investigation’s effectiveness depends on the cistances of the particular case
must be assessed on the basis of all relevantdactsvith regard to the practic
realities of investigation work.

The Court considers that where an individual i€takito police custody in gog
health but is later found death, it is incumbenttba State to provide for

plausible explanation of the events leading to #éath, failing which the

authorities must be held responsible under Arlatd the Convention.

In particular seen from this duty, public proseantservices should be in char
of supervising the process of investigation andhaenged also to carry oy
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investigations themselves.
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criminal prosecution of the person, including biinggcharges and drawin
up of the indictment act;

sustaining of public prosecution in the court.

The Code shall clearly define the legal statushefiictim, suspect and the accus
establish an exhaustive list of preventative messsuheir duration, procedure for th
application, procedure for appeal and review inoegance with the requirements
the Constitution of Ukraine and the European Cotiwaron Human Rights.

ed;
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It is necessary to provide for in the legislatibattthe maximum duration of detenti
of the person without a court sanction (72 hows)provided for in the Constitution

Ukraine, shall only be acceptable in exceptionalesa At the same time it is alsg
necessary to constitute a procedure according tohwibirther detention of the persc Y

following the first 24 hours will only be possibleith the court sanction. Sug
procedure will comply with Article 9 of the 1966témnational Covenant on Civil an
Political Rights and with Article 5 of the Europe@onnvention on Human Rights.

he ECHR provides in Art. 5, 3 for a detained oested person to be brought
romptly before a judge or other officer authorise@xercise judicial power.
here must be concrete suspicion (facts) that sopenas committed a criminal
> offence. The wording of the law regulating arréstrefore should be precise

on

@)

hinsofar as every arrestee has to be brought prgroptbre a judge, independent
Owhether the law provides for a regular review deddon and its grounds
afterwards. Decisions of the European Court on HuRights indicate that
promptly refers to a certain urgency and that -epiions exist for terrorist crimes
— a state is required to provide for effective colnby domestic courts (which
includes effective organisation of judicial contablarrest which suits the
requirements of the European Convention on HumghtBi.

A 72 hours period of police detention (without mybeen brought to a court)
necessitates derogation of Art. 5, 3.

As a general rule testimony of the person will havielential validity under condition
that such information is provided to the court dite The parties of defence and
prosecution will have to notify and provide eachestwith all available to them
factual information about the deed. Relevant infation will have to be examined
within reasonable time prior to the beginning ofitgroceedings.

Defence attorney (representative) shall be selduyeithe person in question (suspeg T

accused, victim) from among the advocates. Bodieth® pre-trial investigation
prosecutor and court should have no procedural rtypities to interfere with th
selection of the defence attorney and to prevesihér participation in the case. It
necessary to ensure procedural guarantees fordeoritality of communication
between defence attorney (representative) and sygmeused, victim.

he European Convention on Human Rights — on timeliion that a person h4
Been charged with a criminal offence — grants tbktto defence by the persc
| him- or herself or through legal assistance. Insdfeo forms of criminal defenc
’igre addressed and the wording of Art 6, 3c hasoiext the question of whether
3suﬁ‘ices to provide either for efficient self defenor for efficient defence throug

a defence council or whether both forms of defdraee to be offered by nation

procedural law and practice. It seems clear thatigiht to have efficient defeng
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cannot be reduced to either being represented dsfence council or defendin
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oneself in person. However, the European Courtwhah Rights has ruled that
accused person who lawfully chooses to defend Hinmsperson waives his righ
to be represented by a lawyer (Melin vs. Franc®€3)197 EHRR, 1). This opinio
is questionable as the two forms of defence fulifilerent procedural functions
Defence by the defendant himself has the functioprovide for a maximum @
input by the defendant in terms of personal infdroma(something the defeng
council cannot do) and defence by a lawyer hasftimetion to provide for
professional knowledge and legal strategies (maedor personal assistance
Insofar, it is evident that in many cases only biottms of defence together w
guarantee an effective defence in criminal procegli

Another problem has been discussed with respettiet@uestion of whether th
state can restrict the right to have a lawyer & ttefendant is assessed to
capable to defend him- or herself adequately aciefftly. Art. 6, 3c differentiate
between defence by the defendant himself, deferyca ldefence council an
mandatory assignment of a defence council or d Eddawyer (the latter unde
the conditions that the defendant cannot affordetertte lawyer and that th
interests of justice require to assign a legallaidyer). So, in principle it woulg
not make sense to differentiate between mandatssigmment of a legal ai
lawyer on the one hand and access to a lawyedefendants choice on the oth
hand if the state could restrict access to a lawfenes own choice to those caj
where the defendant is not capable to defend hireffelctively (because this

essentially the ground which establishes interasisstice). Insofar, it is clear that
the European Convention on Human Rights guaranieesght to have a defen¢

council under all circumstances. The right to havdefence council may not
restricted. Restrictions may apply, however, toghavision of free legal aid.
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The Code has to provide for an appropriate proeedtiobtaining free legal aid by
persons who are victims and to the suspects (adrusthe criminal offences.

The right to have a legal aid lawyer provided bg #tate is made dependent
two conditions (R.D. vs. Polarn@ppl. No. 29692/9%and 34612/97, 8 Decemb
2001; for a discussion on Legal Aid see also SkieniE.: The Responsibility g
States to Provide Legal Aid. Paper prepared foigal Aid Conference, Beijing
China. The International Centre for Criminal Lawféten, 1999).

First, the defendant lacks sufficient means to feetya defence council. Lack (
sufficient means is not defined in the European W@ation. However, mos
European justice systems have implemented legathich allows for identifying
the standards to be applied when deciding on thmesit of lack of means. Th
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defendant, however, has the burden to proof hiseorindigence. The test to be
applied should not be beyond all doubts but shoefier to a lower level of prog
(Pakelli vs. Germany, Judgment of 25 April 1983483

—h

As regards the second condition, that is the isteref justice require assignment
of a legal aid lawyer, three situations are recegphias indicating interests [of
justice:

e Complexity of the case, in terms of legal anddattomplexity,

e Personal characteristics of a defendant thaticesitie capability of a defendant
in defending him- or herself,

e Seriousness of the alleged crime and severityhefdentence that might be
imposed.

As regards seriousness of crime and the severitthefpotential sentence, the
European Court on Human Rights has ruled that wherdefendant is at risk of
being deprived of liberty interests of justice requassignment of a legal aid
lawyer (Behnam vs. UK, Judgement of 10 June 1986; Ezeh and Connors vs.
UK, Judgment of 15 July 2002 (adjudication procegd), 88 44-49). This is
consistent with national systems of legal aid irrdpean countries (Frowein, J.
Peukert, W.: Européaische Menschenrechtskonvenzioa.ed., Kehl 1996, Art. 6;
see for example 8140 German Criminal ProceduraleCatich demands fqr
assignment of a defence council in each case vthereharge concerns a felony
crime (felony crimes carry a minimum sentence @& pear imprisonment).

In general, the right to a legal aid lawyer doesindude the right of a lawyer ¢
ones own (free) choice (For an overview of a selacdf national legislation se
Position paper submitted by the ICDAA: Freedom dfoiCe of the Defenc
Counsel. Documents presented during the UnitedoNsitPreparatory Conference
on ICC Rules of Procedure and Evidence, 26 Julpdgust 1999).

oD =

The Court has ruled that the European Conventi@s dot guarantee such a right
(Croissant v. Germany (1992) 16 EHRR 135; Europg@anrt on Human Rightsg,
Mayzit vs. Russia (application no. 63378/00), 20u2ay 2005; see also EC Green
Paper on Procedural Safeguards for Suspects andndifts in Criminaf
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Proceedings throughout the European Union, 84.3#awever, the Court hg
found also in recent decisions that, in generalaecused’s choice of coung
should be respected (Goddi vs. Italy (1984) 6 EHIBR) and that assignment of
defence council made against the wishes of thesadcwill be “incompatible with
the notion of a fair trial...if it lacks relevant asdfficient justification” (Goddi vs
Italy (1984) 6 EHRR 457, §27).

It seems evident that on the basis of the rightawe effective legal defence t
choice of legal aid lawyers by the state (or therfjomust not lead to a situatiq
where trust between defendant and lawyer — asehebasis of effective defeng
— cannot develop. In such a case — no basis fer etween defence council a
defendant and no sufficient justification for atstappointed defence council —t
state may not insist on a particular assignmend{Ges. Italy (1984) 6 EHRH
457; see also Spaniol, M.: Das Recht auf Verterthigistand im Grundgesetz uf
in der Europaischen Menschenrechtskonvention. i8&€P0).

The view that free choice of defence council shqurkelail is consistent also wit
the United Nations Basic Principles on the Role dfawyers
(http://www.unhcr.ch/html/menu3/adopted at the "8 UN Congress on th
Prevention of Crime and the Treatment of Offendelayana, Cuba, 28 Augu
1990 to 7 September 1990), which state that alkqrex are entitled to th
assistance of a lawyer of their choice to protext establish their rights and
defend them in all stages of criminal proceedin§ge( also Position pap
submitted by the ICDAA: Freedom of Choice of thedhee Counsel. Documen
presented during the United Nations Preparatoryf@ence on ICC Rules ¢
Procedure and Evidence, 26 July-13 August 1999).
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As arule, the accused has to remain free frormtleteuntil the court delivers a
judgment. The accused can be held in custody oiigie is no possibility to secure
attainment of the objectives of justice by otheans In case of pre-trial detention t
accused is to be granted additional guarantegsriicular, the right to an obligatory
participation of the defence attorney.

The parties shall have equal access to expert a@niSelection of experts sh
entirely be within parties’ discretion.

alllf selection of experts shall be entirely withiretparties’ discretion, a rule of th
adversarial criminal justice model is adopted thas not lead to satisfying resu
as experiences show. The European Court on HumgimsRihas not extensive

dealt with questions of experts (but see for examyhntonavelli vs. France
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ECHR, 18. March 1997; Brandstetter v. Austria, @9915, E.H.R.R., 378;

Bonisch v. Austria, (1987), 9, E.H.R.R., 191). Heerin several decisions t
Court has confirmed that the general principleheffair trial applies also for rulg
and practices with regard to experts. This meaat abcused/defence as well
prosecutor must have had an opportunity to getrimétion about the evideng
provided by the other party and must have had gporunity to examine sug
evidence. Independent of the type of procedure in@deersarial or inquisitorial

it is necessary that the expert evidence couldxaenmed by both parties. If thef
is reason to assume that an expert (who was aggloloyt the court) is not neutrgl
the European Court demands that the accused/defanst have the right tp
introduce expert evidence under the same conditasghe state/prosecution.
Persons should be excluded from the expert statbhigh have contributed tp

establishing a case (suspicion) against the suspeused. According to th

European Courts decision Art. 6 ECHR does not dentlaai the accused consents

to the courts decision on who should be appoinseekaert.

Current practice in Europe and elsewhere showsahatts have lists of exper
(that are licensed or otherwise officially appothtarough particular procedures
Recently, there is a trend to concentrate certai@nsic tasks in forensic institut
or laboratories which are either operated throlghstate or accredited/licens
by the state (see Nijboer, J.F., Sprangers, W.J.JkHvsg.): Harmonisation i
Forensic Expertise. An Inquiry Into the Desirakilibf and Opportunities fo
International Standards. Amsterdam 2000).

European countries tend to introduce special letisi for expertise on DNA.

Such regulations require (organisational) distahetween law enforceme
agencies and laboratories certified for DNA-exartioma

As regards the differences in the position of etgpén the adversarial an
inquisitorial systems of justice there are signscofivergence. In inquisitorig
systems there is a trend toward granting the adcos®e rights in the choice ¢
experts (which are appointed by the court). In eshwéal systems we find
tendency to move toward a more neutral positiohef expert in the trial. Th

Australian Supreme Court has in 1998 for the finste issued guidelines far

forensic experts. These guidelines say that exjpeet:iot representing the part
of the trial and that he main duty of experts condbe support of the judge
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making decisions in specific areas where the doastnot the knowledge requir
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to answer relevant questions.

2.3. Procedures farourt control at the stage of the pre-trial proceegs need to be
further improved. Constitutional rights and fundawaé freedoms of the person can
temporary limited only upon court’s sanction. Thdgde will:

In principle, all acts and decisions during the-foi@ proceedings that infring

bepon rights of the suspect should be made reviewiabh separate, interlocutory

procedure.

- sanction carrying out of special investigative \dtigds (interception of
information from the communication channels, ims&ht of covert devices fa
surveillance over a place or a person, review aimige of correspondence, etc.);

Special investigative methods deserve particulanabn from the viewpoint o
rhuman rights protection. It should be envisagecttulate all special investigatiy
methods comprehensively and in a uniform way. $penvestigative method
have particular relevance for human rights as they covert and have a hig
potential of intrusion into the core of privacy ofdividuals (Art. 8 ECHR).
Special investigative methods concern

Wire tapping/telecommunication surveillance

Surveillance in the public space by means of coweethods (observatior
videotaping etc.)

Data mining

Telecommunication traffic data retention and actessaffic data
Informants

Controlled delivery

Undercover police

Listening (audio/video) devices in private premises

International instruments (for example Anti-Coriopt Conventions
Transnational Crime Convention 2000) urge ratifyistgtes to introduce sug
special investigative methods. Recently, the Euandénion has issued a directi
that requires telecommunication traffic data retent (including internet
connections) (see also the Cybercrime Conventighefouncil of Europe) for
minimum period of 6 months.

The situation in Europe displays in the area oksubn special investigatiy
methods vast variation. However, the goal of effecprotection of human right
according to European Court of Human Rights decgsias well as decisions
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European constitutional courts requires beside raawaissued by an independe
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judge that other conditions are met in order tdifyugtrusion in privacy.

(1) Investigative methods heavily intruding into priyamust be restricted t
the investigation of serious crime. This conditisnnormally met with
providing for a catalogue of offence statutes tdclwhor example wirg

taps may be applied (other methods concern liraitatthrough minimum

penalties or mixtures of catalogue and minimum fies.

(2) Such investigative methods must be authorised tarporarily and for
narrowly defined periods of time (three months seémbe the averag
time allowed in many European countries for wirpstalower periods
apply for listening devices in private premises)

(3) The application of special investigative methodsthe available only g

a last resort (ultima ratio) in the investigatidracserious criminal offence.

(4) Privileged communication (lawyer-client etc.) mustt be placed unde
surveillance (except the lawyer etc. is an accarepio the crime). Wher
information has been retrieved from privileged camiation such
information may not be admitted as evidence andtrhasimmediately
destroyed.

(5) As covert methods tend to generate information ¢hat be used also f¢
launching further criminal investigations it must guaranteed that su
information is only used for criminal proceedingbefe in general suc
special investigative methods could have been egpli

(6) Persons who have been placed under surveillance Imeusotified after
surveillance (and investigation) has been termthateorder to be able t
bring such surveillance before a court.

(7) Data coming from special investigative methods havbe earmarked i
order to avoid their being laundered.

(8) Data resulting from covert surveillance have to dmstroyed after
statutorily set period of time.

(9) Special records should be maintained for speciastigative method
and published in the form of statistics which alléw transparency an
for evaluation.
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- choose preventive measure (pre-trial detention, Waiiten undertaking not
to leave a place, etc.) and sanctioning of othemswmes of the procedural coercion,
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connected to the temporary restriction of persanal proprietary rights of the perspn
(property arrest, removal from office, temporarynbia participate in commercial
activities). The issues of application of the measwof procedural coercion must pe

decided at the court hearing with adherence toligaamd adversarial principles wi
obligatory participation of the parties of proséontand defence;

- fixate information as evidence in separate instatfesy., interviewing of th
seriously ill witness or of the witness whose hfed health are in danger in the cou
of pre-trial investigation);

1%
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- review complaints on actions of the investigategsecutor during the pre
trial proceedings, etc.

D

The judge who participated in the pre-trial prodegs will have no right to conside
criminal case at the stage of the court proceedings

o

It is also necessary to improtlee procedure for the judicial consideration of crimin
cases at first instamc This procedure should be harmonised with civid
administrative adjudication in part where thereudtidoe no discrepancies based
the subject and task of the criminal adjudicatiéfi.cases of crimes and crimin
misdemeanours at first instance should be congldexelusively by local courts wit
criminal circuit courts existing therein to congidlee especially grave crimes.

In the circuit criminal courts a jury trial shak lbunctioning, whereby a panel of jurg
will issue a verdict in the criminal cases on tksues of fact only (for exampl
whether the deed took place, whether it was corethltly the accused, whether he/
is guilty of committing this deed), and a persoaguling in the process (professiof
judge) on the basis of the verdict will decide be tssues of law (qualification of
deed, determination of the type and measure olpumént, etc.).

she
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The judge will study only the indictment and thegiséry of materials, documents a
statements which may be used as evidence. Matedatsiments and informatig
about testimony shall be provided to the courtdliyeby the parties of defence a
prosecution.
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At the same time it is necessary to introduce atitine of the recognition in th

courts of facts which are not disputed by the partinstead of their scrutiny during

the judicial consideration of the case.

e

It is necessary to significantly widen the scopeapplication of the procedures

OoRestorative justice, mediation and restitution $than principle be organise

restorative justice (mediation), in accordance withich the judge will make

aoutside the courts and outside criminal proceeding®ugh, restorative justic
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decision as to the agreement on pleading guileoomciliation between the accus
and the victim.

ethediation reconciliation etc. point to differentpapaches, in principle this shou
be organized by civil society. Substantive and edoeal rules should then pern
to take mediation, restitution etc. into accounthvéllowing for example for non
prosecution, mitigated punishment etc. However, pemsation of the victim ma
be an option as a condition for non-prosecutiora®ra sentencing alternati
(possibly also as a condition coming with the sasjmn of a prison sentence).

In order to provide the court with information oocel characteristics of the persg
who is being accused or is found guilty of commgtia crime, in order to make
decision on selection of the most adequate prexeemieasure for this person or ty
of punishment, the probation service shall prepait submit to the court materials
the social evaluation of the person with relevasbmmendations.

At should be considered to establish a uniform gtiob service responsible f
Zollecting information necessary for the sentendiegision, the supervision
peffenders placed under probation as well as thersigion of offenders require
Oto do community service.

Special juvenile justice procedures shall be impdowhich will allow for bette

consideration of the rights and interests of thears. Criminal cases in which th

accused are minors shall be considered by the coumprising a professional judg
and two people’s assessors.

It should be considered to establish a separatersysf juvenile justice.
nternational instruments speak strongly in favafuseparating juvenile justice
ir/‘om adult justice (Bejing Rules, Minimum Rules fhrvenile Justice 1985;
inimum Rules for Youth Detention 1991; Minimum Ralfor the Prevention of

Juvenile Delinquency, Riyadh Rules 1991, Child Gantion 1989). The
principles to be derived from the UN instruments fmund also in
Recommendations etc. of the Council of Europes thén in particular three
approaches that should be implemented in juveniical justice:

)

Diversion,

De-penalisation,

Education and Rehabilitation,
De-carceration (prison as a last resort).
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In individual cases (for example, when the persdmw ws accused of committing
criminal misdemeanour can not attend the courtihgatue to certain circumstance
it is necessary to provide for a court heatimgbsentialn such cases participation
the defence attorney is obligatory.

a
S)
of

It is also required to envisage an order proceedimgreby the judge, without holdir]
a court hearing, delivers an order of court on phmishment of a person f
commission of the criminal misdemeanour if the pergleads guilty of itg
commission and does not oppose the penalty whichbeaordered by the judge. T
person can be held criminally liable through théeorproceeding only if he/she has

Here, a penal order procedure should be considénetl is for example
3mplemented in the Danish and in the German crihpnacedural law (as well g
in other European countries). According to thasiraplified procedure may b
initiated by the public prosecutor, which consisfsmere written proceeding
. (penal order procedure). If the public prosecutonatudes that the case is n

—

D

D On

ot

defence attorney and only if the opinion of thetiwicis taken into consideration,

;gomplicated in terms of proving guilt and that aefiis a sufficient punishmen
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well as the opinion of the prosecutor in the cadebe public accusation.

then, a penal order nefobwvarded to the judge in which besides the inoint,
the public prosecutor proposes a fine (accordinghéoday fine system). If the
court agrees with the proposal a penal order idechdd the suspect who may
appeal against the order within a period of twoksedf an appeal is filed, then
ordinary proceedings take place. The procedurdbopif simplified procedures
was extended drastically in 1993. Now, the publaspcutor may propose inja
simplified procedure a suspended sentence of immment of up to one year |if
the offender is represented by a defense counselomly 6 % of all crimina
penalties meted out in the FRG by criminal coustiay concern prison sentend
of more than one year, in theory a full trial coblg restricted to a negligible p4
of criminal cases.

es
Art
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It is most probably not feasible to make a pendeprsystem dependent on f
opinion of the victim. Victims are in general nbiat interested in following u
cases if the crime was not serious. Moreover, puveictim (shoplifting etc.)
may exert an influence which ultimately could tout to be to the disadvantage
justice. In many cases (victimless crime) theré bélno victim anyway.

of

Particularities of the closed hearings and spgmiatedures for consideration of t
evidence (for example, interrogation as a witnelsshe person who is under tf
protection) will be defined.

hén case of victim protection (or witness protecjiathe Art. 6 right to examine all
ievidence becomes particularly relevant. In any ¢hsalefendant must have had
an opportunity to examine the witness in a way thathen taking into account all
aspects of the case — leads to the assessmeatfthatrial has been granted.

With the view of respecting the presumption of iogmce it is necessary to abrog
the possibility for courts to remit a case for diddial investigation.

afEhere should be an intermediary procedure whiawallthe court to examine the
indictment. The only possible decisions here aggection of the indictment g

admission and trial.

The procedure for review of the court judgments in dniah casesshould be
improved. Appellate courts should function only @msirts of appeal instance. T
courts of the first instance should be deprivethefright to decide on the further fg
of the appeals.

ne

To review cases in cassation, it is necessaryttosehe High Criminal Court. Th
subject of the cassation review will be violatidirales of substantive and procedu
law with the aim of ensuring unified court practice

D

ral

The Supreme Court of Ukraine shall review courtiglens in criminal cases on
under exceptional circumstances.

y

")

Opening of the case based on the newly discoveredntstances shall be carried ¢

Lﬁe-opening of criminal cases that have been coediudy final judgement
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upon decision of the court. Prosecutors should dégided of the exclusive right {
initiate review of criminal cases based on the gadidcovered circumstances. Suc
right should belong to all parties to the procegdiand persons whose interests
affected by the judgment in the case.

ointerferes with the basic interest in a final teration of criminal cases (within du
htame). This interest in finally terminating crimineases is explained by the need

pursuit of general prevention. However, there dse ather interests at stak
Society and individuals may be interested in havimgngful judgements removs

recognized that a judgement was wrong after thggoeent became final have
be balanced against each other and the rules congere-opening of criming
cases reflect societies™ basic decisions in balgmiich interests.

There exist different approachesin dealing with finalized criminal cases

Modern criminal justice systems have developedsthiree approaches in deali
with finalised criminal cases. These approache®din the reasons that initia
interests in altering criminal judgements and/sreiiforcement process. Howev
these approaches are all interfering with a finaligial decision and they ¢
beyond what is provided for in the ordinary systehgppeal and cassation. T
approaches concern

e Amnesty
e Clemency
e Re-opening of criminal proceedings

Amnesty usually is entrusted to the legislative poand the form it takes is th
of a general law. The reasons for granting an atynesy, the most importan
however, are amnesties that respond to basic scaidlicts (e.g. conflicts thg
resulted in civil war, civil unrest or a generalriggng) that brought with then
widespread violence or other criminal offencesfdat, a well founded amnes
requires that application of criminal law or enfemgent of criminal sentence
would not serve the goal of reaching peace in $ptiat most probably woul
lead to an escalation of conflicts. An (politicathnesty thus responds to a nee
resolve conflicts by way of restricting enforcemehtriminal law and is therefor
wider as it allows stopping initiation of crimingtoceedings altogether. Howev

arestore peace in society after a criminal offenag Ibeen committed and with the

or altered. Insofar, the need to terminate crimgaaes without prospects of being
tried again on the one hand and interests in pugsyustice when it was
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amnesties are also implemented with what is catidébration amnesties (e,

g.
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amnesties granted to convicted and sentenced efferat the occasion of hig
public holidays and the like).

The power of granting clemency is entrusted tohtbad of state. With the pow
of clemency the head of state (or those to whompitwer of clemency wal
transferred or delegated) that is the head of xkelgive power may intervene in
judicial decisions to the effect that either prevéirat such decisions are enforg

or that further enforcement of criminal judgemestbrought to a premature end.

Although, seen from a formal perspective, clememayally must not be justifieg
it is clear that a clemency decision must basedsoumnd grounds and th
clemency usually responds to a situation whichtersake of justice demands 1
an alteration of the judgement itself or the cowfsiés enforcement.

The power of re-opening criminal proceedings isuested solely to the judiciary.

Here, it is the interest in removing or alteringgements that are evidently wro
which allow the judiciary itself to interfere imtal judicial decisions.

When looking for example at the German system obpening criminal
proceedings (which in a certain way representa@adstrd model of the civil lay
system) a first characteristic concerns that adiffce is made between re-open
of criminal proceedings to the advantage and revogeof criminal proceeding
to the disadvantage of the defendant. The reasomadking such a difference lig
in the different rights and legal interests that stake with allowing re-opening

proceedings to the advantage and disadvantage eofdéfiendant. In geners
German procedural rules allow for a broader rarfggrounds for re-opening t
the advantage of the defendant. This is justifieavith a wrongful judgement th
carries a conviction and a sentence to the disadgarof the defendant it is n
only the general interest in justice but also iidlial interests in basic righ
(freedom, life, property) of those who may be phats and loose basic rights th
have to be considered. On the other hand, re-ogesficriminal proceedings t
the disadvantage of a convicted and sentenced dd#feaims at protecting th
interest in justice alone.

However, such differentiation is not always made, &g. the Dutch criming
procedural law in Art. 457 lists three grounds Wh&low re-opening of criming
proceedings in case two judicial decisions congabontradicting factual basis
if the court has not recognized during the triajtgathat would have led to 4
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acquittal, to the in-admissibility of the indictieor to the application of
criminal statute that carries a lesser punishmieatopening is possible also if
judgement contains evidence that a criminal offemae been committed althou
the accused has not been convicted for such criroifeance.

gh

3. Reform of the bodies of criminal justice syséemh law enforcement agencies

Reform of the bodies which carry out pre-trial istigation and/or secure public org
shall be focused on the improvement of their op@matin order to raise the level
human rights and fundamental freedoms protectian,rdinforce fight againg
criminally punishable offences, and to increaselipuibnfidence in their work. Suc
reforming is supposed to ensure unified approacbelserence and consistency
measures improving performance of these bodidsatmonise forms and methods
their operation with European standards.

AW
he
0.

efhere must be clear separation of intelligenceisesvon the one hand and Ig
penforcement agencies (police) on the other handasdeen mentioned above,
trelationship between “order police” and “criminallipe” has to be separated, tg
hSeparation should be also envisaged between ihteewurity services an
ahtelligence services operating abroad.

of

D

From a viewpoint of law enforcement powers or itigegive powers, intelligenc
agencies should never have powers that amounetimviestigation of crime. The|
should be restricted to the collection of strategielligence.

Since 9/11/2001 there have been numerous changée irelationship betwee
external and internal intelligence services as aslintelligence services and Ig
enforcement bodies (changes affect also custonxs,atshorities etc.). Mog
relevant issues here concern:

=]

AW

—

The establishment and operation of uniform infoiorasystems, and
The exchange of information between intelligenog law enforcement.
Exchange of information with foreign security aagvlenforcement agencies

=

The exchange of (personal information) in theséddiecarries a high risk g
intrusion into privacy rights (with far reachingnsequences). Particular emphg
therefore should be laid on the statutory basis dstablishing integrate
information systems respectively the mutual actessich information systems.

o

Reforming measures shall cover, in particular ibéies of:

Prokuraturg

Security Service of Ukraine;
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« Ministry of the Interior of Ukraine;

« State Criminal Execution Service of Ukraine;

» State Border Guards Service of Ukraine;

« State Customs Service of Ukraine;

« State Tax Service of Ukraine;

- Military Service of Order in the Armed Forces ofridine.

The reforming of the said bodies will include chesgn the forms and methods
their operation and their institutional reorgarisatimed at:

of

- delineation of the political and professional leate;

- development and implementation of the professistaidards of conduct ¢
employees of the law enforcement agencies;

nf

- demilitarisation of the system of the law enforcemeagencies, namel
reduction in the number of posts which can bedilley military servicemen an
persons of lower and higher military ranks;

o<

- carrying out of activities to secure public ordercb-operation with the civi
society through various forms of such co-operation;

- changing approaches to the evaluation of the effmess of work of the
criminal justice system bodies.

D

3.1. Pre-trial investigation of crimes and crimimailsdemeanours will be carried g
by bodies of the inquiry and of the investigatiomhich shall in the future b
transformed into bodies of the pre-trial investigiat

1]

Investigators of these bodies will gather materiat®ut circumstances having

significance for the case which will be fixatedestdence by the court.

The role of the prosecutor will lie in the contoder the pre-trial investigation throug
sanctioning of the continuation or termination bg tinvestigation, in conductin
criminal prosecution of the person and in suppbthe public prosecution in court.

JiSee above
%and

Most European criminal justice systems providesiorh powers.

Prosecution services should also have the powtertunate criminal cases if su
cases are petty in nature and the interest ofcpistan be served by making ng
prosecution dependent on the payment of a traesafitie or community service.

th

1)
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Such powers of non-prosecution may be justifiedugh

The nature of criminal offence: petty offences

Proportionality

Saving public Resources

Public Interest and Goals of Punishment

individual prevention

general deterrence

Avoiding stigma and labelling, in general negatige effects of criming|

justice

[}

Such powers are particularly important in the juleenustice system wher
diversion (see above) should be organized throaglptiblic prosecutors office.

To ensure the adversarial principle and procedeglality of the parties 0
prosecution and defence, it is necessary to comhet establishment of the Bar as
independent self-governing profession which exescihie function of defence in tf
criminal proceedings, and to foresee a possitititget up and regulate the operat
of detective agencies (private detectives).

flt is recognized that the sector of private segustiould be regulated separs:
drom the regulation of commerce. What is then alsportant concerns th
neelationship between private and public securityy éxample questions th
address the admissability of evidence that has bebected by private securif
companies.

3.2. It is necessary to bring constitutional fuoet and principles of organisation
the Prokuratura in line with European standards (according to tpaions of the
Venice Commission and recommendations of the MPaelgary Assembly an
Committee of Ministers of the Council of Europe).

of

d

The Soviet model of therokuraturashall be transformed into the system of public

prosecution which will be comprised of prosecutsith independent status and whi¢

will be headed by the Prosecutor General. Pubbtisgrution shall be defined on the
constitutional level to be a part of the justicstsyn.

There are different models of organisation of puplosecution services
‘Wndependent body, accountable to Parliament

Public prosecution services fall under the autlohtinistry of Justice (mos
common)

Duties of the state asregards safeguar ding the functions of public prosecution

Adequate legal and organisational conditions
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Adequate budgets

Conditions of work should be established in closmperation with publig

prosecutors.
Internal Organisation

Assignment and re-assignment of cases should regatrements of impartialit

and independence and maximise the proper operafiothe criminal justice

system.

All public prosecutors enjoy the right to requésdttinstructions addressed to him

or her be put in writing. Where a prosecutor ba&gethat an instruction is eith

er

illegal or runs counter to his or her conscienae,adequate internal procedure

should be available which may lead to his or henéval replacement.
Relationshipswith the Political System (Government/Ministry)

* In most systems and as a consequence of the Himarstructure of

public prosecution the minister of justice is empogd to issue gener
guidelines and to interfere in individual cases.

The problem arises in general of

» How to establish safeguards against political egtr replacing lega

considerations, political pressure and abuse ofpaw
and
» To what extent should public prosecutors be indépst?

Undue influence may be exerted through intern&atives given through superi
public prosecutors for example:

* re-assignment of cases
» superior him-/herself takes up the case
In some systems the Ministry of Justice may givedives in the form of
» general guidelines
» individual directives

If such powers exist, then
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The independence of prosecutors should be safegiégdsecuring that

any directive must be given in written
and

in case a public prosecutor thinks a directive ioong the publig
prosecutor has the right give his opinion in writte his/her superior

in case a public prosecutor insists a directiwerisng the prosecutor is not
obliged to implement the directive

In general, however, external directives shouldliigished in total

No unjustified interference or unjustified expostwecivil, penal or othef
liability affects public prosecution services

However: the office of the public prosecutor shoudd obliged tg
periodical and public accounting for its activities

Public prosecutors should, in any case, be in atiposto prosecute
without obstruction public officials for offencesoromitted by them
particularly corruption, unlawful use of power, geaviolations of human
rights and other crimes recognised by internatitanal

The Constitution shall provide for the followingnittions of the prosecutors:
1) sustaining public prosecution in court;

2) control over the legality of the pre-trial intigation through procedurs
guiding of the investigation;

3) oversight over the enforcement of laws duringoexion of judgments if
criminal cases and also in the process of applicadf other measures of coerci
which are connected to the restriction of the peaséreedom.

[—

=

See above.

During the transitional period the prosecutors rnayallowed to preserve the functi
of the representation of interests of persons hadstate in court in cases defined
law and only upon request of relevant persons.

bNn
by

Organisational structure of the prosecutor’s bodies| be built according to the

functional principle (procedural guiding of the grial investigation and sustaining o
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the public prosecution in court; representatiothefinterests of person and of the
state; oversight over the enforcement of laws éngiocess of application of coercio
measures) and be in line with Recommendation o€thamittee of Ministers of the
Council of Europe Rec(2000)19.

The law shall define the status of prosecutors whktensure their independence
only from outside political or other illegal inflnee but also from the procedut
interference of the higher ranking prosecutor.

ot
al

To this end a new procedure for selection, iniéiatl on-going training, bringing to

disciplinary liability, dismissal, etc. of proseout shall be instituted.

On-going training for prosecutors shall include igement of knowledge o
provisions of the Constitution of Ukraine, Europgaanvention on Human Right
case-law of the European Court of Human Rightsjical law and procedure.

=)

U)

3.3. Security Service of Ukrainshall be a body responsible for protection of
national security in line with European standard®edommendations of th
Parliamentary Assembly of the Council of Europe Nig¥)2 and 1713) which will b
carried out mainlyhrough counter-intelligence activities.

the

During the transitory period, the SSU may conduettgal investigation only with th
view of protection of national security interestedeonly with regard to the strictl
limited category of criminal offences — crimes agaibasics of the national secur
and terrorist acts.

D . . .
;/See above, intelligence services should never laawenforcement powers.

ty

The SSU, through its inherent measures, providsistaace to other agencies in th8ee above, regulation in particular for exchangaformation required.

fight against crime.

An effective democratic oversight over the actestiof the SSU, including
parliamentary oversight, shall be exercised.

aA democratic oversight is necessary in all thos&l§ of activities where there
no judicial oversight because of the secrecy ofagperations and those surveill
not knowing about surveillance.

is
ed

Other changes in the security sector will be idextiin the Conceptual principles f
the operation of the system of bodies of the natisacurity and defence of Ukraine

DI

3.4.Ministry of the Interiorshall become a civilian agency of the European node
The name “militia” will be preserved for the locallitia; within the Mol there will

function the police.
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Activities of the police and local militia shall loirected at the protection of human
rights and freedoms and sustaining of law and dsglgarevention of human rights’
violation by other persons and respect of humantsidguring the performance of the
bodies’ tasks.

Responsibilities of the Ministry will include:

1) protection of law and order: protection of lifegalth, human rights and freedon
protection of property, interests of society andtestfrom illegal encroachment
ensuring of public safety and public order, etc.;

1S,
S,

2) fire protection, protection against natural dises and man-caused catastrop
civil protection of the population (thus, the Mimiswill be assigned with the releva
powers of the Ministry for Emergency Situations dodthe Protection of Populatig
from Consequences of the Chornobyl Catastrophe);

nes,
nt
n

3) traffic safety, border control (thus, the Mimstwill receive the powers of th
Central State Motor Vehicle Inspection of the Minis for Transport ang
Communication and of the State Border Guard Seyyvice

(1]

4) pre-trial investigation which will be effectedrough unification of divisions o

criminal militia and of the fight against organisedme (the tax militia of the State

Tax Administration of Ukraine will join criminal pice).

f

Internal Troops of the Ministry of the Interior dhae united with the militia of publi¢

safety and be transformed into public safety polighich secures public order al
public safety. Divisions of the police of publidety, in particular, will protect publi
order, convoy arrested and convicted persons, punud detain arrested a
convicted persons who escaped from under the custod

nd

N
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Security police will ensure security of the statgtharities of Ukraine and the
officials, security of other important state locaits, objects of material, technical &
military maintenance of the Ministry of the Intariof Ukraine, escort special cargos
ensure observation of the special entrance ruldegtlaces which are under secur
security of the diplomatic and consular missionthefforeign states on the territory
Ukraine, etc.

r
nd
BS,
ty,
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The function of registration of natural persondidbe carried out by the Ministry of
Justice in accordance with one of Ukraine’s comraiita undertaken upon accessio
to the Council of Europe.

Beside registration of natural persons (most priyballdress etc.) it should k&
nconsidered to develop legislation on telecommuidoaidentification) data. In
European countries and on the basis of directiuel ss the retention directiv

e

registers on telecommunication are establishedwtontain certain identifiers ¢

=0
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persons who use telecommunication devices.

It is necessary to reorganise the State Departoretite Issues of Citizenship,
Immigration and Registration of Natural PersonthefMol of Ukraine into a
demilitarised State Migration Service of Ukraine.

3.5. It is necessary to introduce specialisatiothiwi the bodies of the pre-tria
investigation and the prosecution service concgroimbating corruptiorin line with
the 1999 Criminal Law Convention on Corruption amg 2003 United Nations
Convention Against Corruption. Besides, there sthofunction a special state
authority which would co-ordinate and monitor implentation of the state anti-
corruption policy (short of exercising functions afriminal prosecution angd
investigation), as recommended by the Group oeStagainst Corruption (GRECO)

3.6. Thepenitentiary systershall remain under the responsibility of the Minjsof
Justice and be operated by demilitarised Statei@ainExecution Service.

Ministry of Justice of Ukraine shall determine stablicy in the penitentiary sphere
and exercise control over its implementation.

State Criminal Execution Service of Ukraine shalbwe in establishments for the
execution of judgments and in the pre-trial invgstibry wards the order and
conditions of detentions of persons as defined aw, Ishall implement European
standards in this area, in particular, through etten of recommendations of the
European Committee for the Prevention of Tortur@ danhuman or Degrading
Treatment or Punishment, implementation of the peian Prison Rules of 2006.

The system of initial and on-going training, reitiag for the personnel of the Stgte
Criminal Execution Service of Ukraine shall be ioyed.

=

The probation service shall operate within the estatiminal Execution Service ¢
Ukraine and be set up on the basis of the crir@ratution inspection.

3.7. Itis necessary to createindependent national preventive mechanisrarder to| See above, in particular it should be thought aloaking civil society part o
prevent torture — according to the Optional Protbac&Convention against Torture anduch a prevention mechanism.
other Cruel, Inhuman or Degrading Treatment or §hunent.
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3.8. Reform of thé&tate Border Guards Servisball be carried out in accordance with
the Concept for the Development of the State Bofgleards Service of Ukraine fo
the Period until 2015, which was adopted by therBeof the President of Ukraine on
19 June 2006 No. 546, without prejudice to the gious of this Concept.

=

3.9. The further exercising of the functions of gre-trial investigation by thiax In many systems preliminary investigation of tafeotes remains within the tax
militia has no justification in light of the fact that thencipal task of the tax bodies isauthorities because the principal task is fiscdlvdies (which should not be
fiscal activity. hindered through law enforcement activities comfirggn outside). Furthermore,

Therefore, in order to increase the role of prevenineasures and to reduce atrh]e tax secret must be respected in many systems.

ungrounded application of coercive methods in th&se of carrying out of the fiscal
functions, investigation in the cases of suspi@bout the commission of the crime,
related to the violations of the tax legislatiohals be carried out by the criminal
police of the Mol.

3.10. State Customs Servicavhose principal function is to implement the stat
economic policy in the area of customs, shall r@otycout investigations in the cases
of suspicion about commission of the crime of snlimggand other crimes related fo
violation of the customs rules. Such combinationtla# function of an economic
nature and of the function of the criminal inveatign results in the conflict of interest
and promotes abuse of relevant powers.

3.11. Military Service of Order in the Armed Forces ofrbike shall be transformed
into a special body which will ensure legal ordethe Armed Forces of Ukraine and
will be functioning under the Ministry of Defencé dkraine. The Military Service of
Order will be responsible for prevention, detectiand investigation of certain types
of criminal offences in the Armed Forces of Ukraared some other military units of
Ukraine according to the competence defined ingbislation.

3.12. Proper execution by the bodies of the criljungtice system of their functions
shall be proved not by the implementation of thealted action plans on combating
crime, but through aet of the following new criteria for results evatlion (taking into
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account European standards):

data about the number of cases wherein the praugediere not finalise
within the terms prescribed by the procedural law;

the course of the pre-trial investigation;

information on the number of complaints about violas of human rights in

results of the judicial consideration of criminakes;

level of public trust in the work of the pre-trialvestigation bodies o
prosecutors.

Information concerning violations of procedural nier and complaints shall &
accessible to human rights protection NGOSs. lieigsessary to create conditions wh
will enable introduction of an effective mechanish civilian oversight over the
operation of the criminal justice system bodiesizEns’ polls will measure the publ
trust in such bodies.

€This should be part of a general freedom of actessformation act. Access ¢
chuman rights organisations is only one aspect ol sugeneral regulation. Wh
>has to be considered, too, is data protection (#l$6GOs should be grante
caccess to personal (and sensitive) data.

=
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3.13. Initial and on-going training for prosecutonmsvestigators, employees of t
bodies of the interior, otheodies of the criminal justice system and law erdarent
shall include improvement of knowledge on provisiarf the Constitution of Ukraine
European Convention on Human Rights and othernateEmal documents on humg
rights, case-law of the European Court of Humarh&igcriminal law and procedur
ethical standards of the professional activity anti-corruption legislation.

SECTION IV

Stages and Waysto | mplement the Concept

Measures to implement the Concept will be undertakehree stages.

1. Stage ondyear 2007) provides for:

—in the legislative sphere:

1) revision of the criminal legislation through pagation and adoption of amendme

nts

to the Criminal Code of Ukraine concerning criminasdemeanours and also with
view to humanise criminal legislation; preparatiand adoption of the Code

he
o
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Administrative Misdeeds of Ukraine;

2) implementation of the new concept of the crirhimacedure through preparati
and adoption of the Criminal Procedure Code of Wiga

n

3) preparation of amendments to the Criminal ExeouCode of Ukraine and to th
Law of Ukraine “On Executive Proceedings” resultingm changes in the legislatig
on criminal and administrative offences;

4) preparation of the draft amendments to the @otish of Ukraine with regard t
theProkuraturg

O

5) preparation of a new wording of the Law of Ukeal'On theProkuraturd’;

6) preparation of the draft new wordings of lawdJéfaine “On the Security Servig
of Ukraine”, “On the General Structure and Strengththe Security Service d@
Ukraine”;

=

7) preparation of the draft new wordings of thedast Ukraine “On Militia”, “On the
General Structure and Strength of the Ministry kg tnterior of Ukraine”, “On the
Internal Troops of the Ministry of the Interior Okraine”;

8) preparation of the draft Law of Ukraine “On thee Legal Aid”;

9) adoption of the amendments to the legislationU&faine in order to fix the
assignment of the State Criminal Execution Sentiwethe Ministry of Justice o
Ukraine;

124

)

— in the institutional sphere:

10) carrying out necessary organisational and peederelated preparation of the

Main Investigation Department of the Mol of Ukraiteeperform tasks of the pre-trial

investigation in light of additional investigatiyjgrisdiction which will be transferred,
in particular, from the General Prosecutor’s OffaééJkraine and Security Service o
Ukraine;

=

11) deciding on the issue of specialisation of phe-trial investigation bodies arn
prosecutors with regard to the fight against cdioup

12) working out of a legal, functional and orgatimaal basis for the transfer
functions of the pre-trial investigation from thext militia of the State Ta

Administration of Ukraine and the State Customs/i8erto the Mol of Ukraine;
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13) preparation of proposals concerning creation aof independent national

preventative mechanism according to the Optionatdeol to the Convention against

Torture and other Cruel, Inhuman or Degrading Tneatt or Punishment;

14) preparation of proposals concerning improvenaérihe system and mechanisms

of democratic civilian control over the law enfamgent agencies of the state;

15) consideration of issues, taking into accoumdards and recommendations of the

Council of Europe, concerning the penitentiary eysof Ukraine, which are related to
the functions, organisational structure, powers teahnology of operation of the
Criminal Execution Service of Ukraine.

— in the sphere of organisational, financial arthitécal and material measures:

preparation and adoption of the State ProgramntieeoReform of the Criminal
Justice System and Law Enforcement Bodies for ZiR with the indication of
amounts of annual funding from the State Budgétlohine for relevant measures.

2. Stage twdyears 2008-2009) provides for:

—in the legislative sphere:

1) adoption of amendments to the Constitution ofrdite with regard to th
Prokuraturaand of the new wording of the Law of Ukraine “Owe Prokuraturd’;

11

=N

2) adoption of the new wordings of laws of Ukrait@n the Security Service a
Ukraine”, “On the General Structure and StrengtthefSecurity Service of Ukraine’;

3) adoption of the new wordings of the laws of Ukea'On Militia”, “On the General
Structure and Strength of the Ministry of the ligerof Ukraine”, “On the Internal
Troops of the Ministry of the Interior of Ukraine”;

4) adoption of amendments to the Criminal Execu@ale of Ukraine and the Law of
Ukraine “On Execution Proceedings” resulting frofmaeges in the legislation an
criminal and administrative offences;

5) adoption of the Law of Ukraine “On the Free Lledyial”;

6) preparation and adoption of other amendmentshéo legislation of Ukraine
stemming from the Concept (in particular, amendsie¢atthe Law of Ukraine “On
Operative and Search Activities”, “On the State Betvice of Ukraine”Customs
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Code of Ukraing

— in the institutional sphere:

7) beginning of the transformation of the militialdkraine into a police agency with
the Mol of Ukraine in line with European standards;

=]

8) reforming (based on the respective law) of thterhal Troops of the Mol g
Ukraine;

9) structural reforming of the Main Investigatiorefiartment of the Mol of Ukrain
into a body of the pre-trial investigation withimetMol of Ukraine;

10) reorganisation of the State Department on skads of Citizenship, Immigratid
and Registration of Natural Persons of the Mol dfrdihe into a State Migratio
Service of Ukraine;

=

11) transfer of functions of the pre-trial investign from the tax militia of the Stat
Tax Administration of Ukraine and State CustomsyiBerto the Mol of Ukraine;

12) preparation of proposals on the further develamt of the local militia, its
functions and powers, forms and methods of its atjmer, and also subordination a
financing, taking into account principles of theradistrative reform undertaken in th
state, within the competence of local bodies of dtate executive power and of t
self-government bodies in the area of ensuringipuder and safety as defined
the law;

nd
e
he

by

13) transformation of the Criminal Execution Insji@t of the State Department
the Execution of Judgments into a Probation Seivid@e with European standards

Of

14) preparation and beginning of implementatioriria with the Concept, of the la

enforcement agency-specific plans on their refosmwall as programmes for thei

personnel and resources management;

15) preparation and implementation in the practieaitk of the professional codes
ethics and internal rules of conduct for employ&ebe criminal justice system bodi
and law enforcement agencies;

16) implementation of action plans to combat caiorp(according to the Concept f
the Eradication of Corruption “On the Way to Intiegr adopted by the Decree of tf
President of Ukraine of 11 September 11 No. 742)cdmbat organised crime,

particular in the spheres of human traffickingggl migration, money laundering
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illegal proceeds, etc.;

17) preparation and implementation of criteria anntifically based methodologig
of the internal and external evaluation of the wofkbodies of the criminal justic
system.

2S

3. Stage thregyear 2010-2012) provides for:

1) finalisation of the process of setting up a eystof the pre-trial investigation,
particular of its component aimed at combating otion;

=]

2) transformation of the functions of tReokuraturain line with European standards;

3) transformation of the Security Service of Ukeainto the agency of the executi
branch with the special assignment (special serwaeich will secure nationg
security of Ukraine;

4) finalisation of the reform of the Ministry of@hinterior of Ukraine into a civiliar
agency with functions and powers which correspantihé internal policy of the stat
in particular through the following:

D

- transfer of the law enforcement functions in thesaof fire, emergency arn
industrial security, labour security and state ntaiimsecurity, protection and secur
of the forests and animals, natural resources,re/ated water life resources and th
environments, and rescue services from respectinestnmes and agencies under t
jurisdiction of the Ministry of Interior;

ty
eir
he

- introduction of guidance and co-ordination of th&t& Border Guard
Service of Ukraine by the Mol of Ukraine.

[72)

5) taking other measures to improve and furtheimapé operation of the criming
justice system bodies and law enforcement agenaieblkraine, to bring thei
organisational structures, mechanisms (goals, ifumst principles and methods) a
forms of their operation in line with the Conceptld&European standards.

At the same time, during all stages of the refognirespective bodies shall tal
measures, within defined jurisdiction, to ensuréeaive execution of their task
concerning protection of human rights and fundaalefreedoms, interests of tk

Ke

n

society and the state.
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