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A. Introduction and definitions

Among other factors, corruption is favored by infpet legislation. Public servants draw their

powers and influences from laws. When legal regutabf their duties is ambiguous and

prone to various interpretation, public servants sampted to adopt the most convenient
interpretation, which can either be the broadesirwconfers them an empowerment, or the
narrowest, when it confines them to an obligation.

The state and its servants guarantee the enfor¢erhkzws to all members of the society. For
this reason, ambiguous regulation of rights, obioges and liability of individuals provides
the opportunity for the public servants to doul# theaning of the law and to adopt various
interpretations. In doing so, public servants malyia good faith or may act depending on
corrupt motivations offered by the private indivaduor entity interested in the most
convenient interpretation of the legal provision.

Observance of the good drafting rules of the “Lawafiing Manual: A Guide to the
Legislative Process in Albania” prevents many qotinn risks of defective legislation. Legal
provisions have to be as clear and accurate asbhpmsS®therwise, they can leave room for
abusive interpretation by public servants vulnezablcorruption and encourage individuals to
resort to corrupt stimuli to see their rights aedifimate interests fulfilled.

Usually, corruption risks slip in the laws absenty alirect intention of the drafters and
corruption acts may not necessarily come out &sealtrof passing such laws. However, these
risks create a corruption pressure on public sésvamd private entities, as they keep the door
open for corruption and it is therefore wise toverd instead of undertake them.

This Methodology is aimed to serve as a corrupfioevention tool and is based on the
concept of corruption proofing of legal acts andfdiegal acts that has been successfully
employed in other countries.

There are two methods to prevent corruption risksmerging legislation. The first method is
for the drafters to know the corruption risks andavoid these while working on the draft.
The second method is for specialized experts t@escthe draft for corruption risks after the
draft is finalized by the author, but not passetigyel is susceptible to final improvements.
This method is more complex and implies working oty on the draft’s text, but also on its
explanatory memoranda and other accompanying dausmeSometimes, it requires
additional information and research. This Methodgldepicts the use of the second method.
It is applicable for the expert reviewing of drdéigislative acts, draft regulatory acts,
including of central and local administration autties.

The corruption proofing expert review based on tMsthodology can be carried out
regarding draft integral acts, as well as draftsamiending, completing and repealing such
integral acts. The Methodology can also be apphetthe process of expert reviewing of the
currently in force legislative and regulatory acts.

It is recommended to apply this Methodology repdigten the same draft, if considerable
alterations have occurred in it in the course o tlgislative process, i.e., between the
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adoption of the final draft by the Government atsl greparation for adoption in the first
reading in the Parliament, or between the adoptibthe draft in the first and the second
reading in Parliament.

Conclusions reached on the basis of this Methogosdguld exclude allegations of willful
including in draft acts concrete corruption riskfie Methodology should not be used to
detect and present possible corruption schemeseXdraples used in it do not indicate on the
fact that such provisions have generated in theaare generating in the present corruption
practices, the examples only illustrate that sudegsses might occur.

For the purposes of this methodology, the followtigns shall mean:

corruption risk — possibility resulting from legal provisions avring the occurrence of
corruption acts in the course of implementatiothekse provisions;

corruption proofing — process oéxpert reviewing of the draft laws and of otherulatpry
acts in the view of identifying the rules which éaor might favor corruption risks;

corruption proofing expertise report — written evaluation prepared by an expert assaltre
of conducting corruption proofing;

expert — person who possesses theoretical knowledgeractqal skills which allow him/her
to recognize the corruption risks in a regulatasytext;

Manual — Law Drafting Manual: A Guide to the LegislatiPeocess in Albania;

Methodology — Methodology for Corruption Screening of Legal #Aeind Draft Legal Acts
for Albanian Legal Drafters.



B. Who and when should apply the Methodology?

This Methodology should be applied by an experp wieets the following criteria:

- is a lawyer, preferably with legal drafting expege;

- is not an author of the draft he/she intends teestfor corruption risks;

- is able to carry out corruption proofing of the fth@d prepare a corruption proofing
expertise report after the draft is finalized bg tuthor, but before it is passed in the
final reading by the adopting authority, while ttheft is still susceptible of final pre-
adoption improvements;

- is specialized in certain areas of law and conduaotsuption proofing of drafts in
his/her area of expertise. An example of fieldexgpertise division is: a) constitutional
order, public administration, justice and home iaffab) budget and finance; c)
economy and commerce; d) education, mass-medi@wtg]j e) social protection etc.
The areas of law can be divided according to thaesic classification of legislation,
or according to the specialization of the Parliatisenommissions, or according to
other acceptable criteria;

- knows the Methodology and has undergone specialrigaon corruption proofing.

The experts who apply this Methodology can be grtatives of the public authorities or of
the civil society. It is possible for both, publémthorities and civil society to apply this
Methodology concomitantly, even on the same drafis preferably at different stages of the
legislative process, i.e. a public authority to utsbefore the final draft is approved at the
Government’s level, while an NGO to use it oncedhedt is tabled to the Parliament, or vice
versa.

Given the fact that this Methodology should be egapbn drafts which are final at one of the
legislative drafting process, the most recommereteities to apply it are:

- The Parliament’s staff;

- The Council of Ministers’ staff;

- NGOs.

It is also possible to assign the application of Methodology to a chief ministry involved in
the legislative process, such as the Ministry aftida. However, this would require allowing
it additional time to carry out corruption proofind drafts after these have been circulated to
other ministries for opinions and improved by thaftlauthor.

Bellow is presented the sequence of the legalidgpftages in case that corruption proofing is
carried out by the Ministry of Justice or by then@uittee of Ministers:

Preparing the draft by the author

Circulating the prepared draft to other ministié®sl agencies for opinions;

Revision of the draft by the author following th@irions expressed on the draft;
Corruption proofing expertise report by the Minystif Justice / Council of Ministers;
Second revision of the draft by the author follogvithe recommendations of the
corruption proofing expertise report;

Adoption of the version of the draft to be presdnte the Parliament by the
Committee of Ministers.
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C. Preparing to write the corruption proofing expertise report

Preparing to produce the corruption proofing expenteport, the expert shall read:

1. Pertinent laws related to the draft For example, in case of an amending law, the rexpe
should read first the text of the law subject toeadment. If it is a new draft integral law
repealing an existent one, the expert should reatithe existent law. Than, he/she should
compare the quality of the current version of tikegral law proposed to be amended by the
draft and the new provisions suggested by the draft

2. Explanatory memorandum of the draft in order to identify the goal of the proposed
draft, the seriousness of the draft and of thetelrsifintentions.

It is important to identify the goal stated in #seplanatory memorandum and than to compare
this goal to the goal and objectives stated intéxé of the draft (in case of integral acts). It is
important to check whether the draft has an undtgéal, resulting from its provisions and to
confront it with the stated goal for possible misches.

The seriousness of the draft and of the draftetentions can be inferred from the seriousness
of the explanatory memorandum. The explanatory mantum of a serious draft should
always comply with the requirements of the Rulethef Council of Ministers and section 3.8
of the Manual. Special attention has to be paistatements in the explanatory memorandum
related to:

- ensuring compliance of the draft with other lediska

- establishment of new public authorities or pubfiices;

- changes proposed to the current regulation of tidigauthorities’ duties;

- justification of the draft’s solutions;

- who will benefit from the draft and how;

- who might be damaged by the draft and how;

- financial coverage of the draft.

3. Text of the draft, having in mind the questions: Can a public servaterpret abusively
this provision? What can a public servant or indiinl do bad with this provision? Whenever
the text of a provision raises doubts, the chetkliscorruption risks from Annex 1 to this
Methodology should be consulted in order to idgntiie concrete corruption risk(s) of
provisions. It is possible to identify corruptiasks which are not included in the checklist.

4. Other relevant information:

a) official information: legislation in the fieldyfficial publications (printed or electronic,

including web resources); data of the state sikegistepartment, public reports of the official
(state and international) institutions; court pi@st archive materials, including closed or
limited access sources.

b) unofficial information: written and electronicass media; publications (books, reports,
studies, assessments etc.) developed by privatsoneerand institutions, by (local and
international) non-governmental organizations; fio@l web pages (web pages, portals,
databases, forums).



D. Corruption proofing expertise report

The common structure of the corruption proofingestise report comprises four parts:
I. General Evaluation
II. Justification of the Draft
lll. Substantive Evaluation of Corruption Risks
IV. Conclusions

l. General Evaluation

The General Evaluation helps to get an idea albeutlitafter, the category of the draft and the
goal of the draft. Each of these sections is udefutorruption proofing purposes.

1. Author of the draft, both author of legislative initiative and immetgiaraft's author.
(Manual section 1.2.2)

Knowing who the drafter is, it is possible to assesether that authority will be charged in
the end with the enforcement of the draft and if teodetermine whether it was trying to
establish most convenient instead of best rulethéndraft. This knowledge also helps to
determine further whether the drafting authoritys\iging to enlarge its discretionary powers,
promote departmental interests that are not neglgssathe best public interests or whether
the draft promotes interests of individuals/engitimked to the high officials of the drafting
authority.

2. Category of the actand whether the chosen category is justified. (\Mrsection
1.2.1);
Evaluating whether the category of the act waseotlyr selected provides understanding of
the place of the drafted legal act in the genexghll system. This is important for ensuring
coherence between legal provisions of the draftthage of other legislation.

Special attention should be paid to the cases wiherdrafter has chosen a category of the
future legal act that is lower as compared to t@wegory of other legal acts with which the
draft will be in immediate interaction. In this eadt is important to be careful regarding
possible conflicting provisions.

On the other hand, if the proposed category ofditadt is too high, it is important to pay
attention to the interests, especially departmeantatests of the drafting authority, which are
being advanced by the draft. It is possible for dnafting authority, in favorable political
circumstances, to try to secure itself a conveng#niation of a higher legal power than it
should be, and therefore to promote, for instaaadraft law, instead of a draft governmental
act, or a draft organic law, instead of the dradlimary law.

3. Goal of the actstated in the draft or in the explanatory memouamcand whether
these are consistent. (Manual section 3.3.3)



The stated goal(s) should be compared with theahgtal resulting from the text of the draft
and in case of inconsistencies — these should Inéioned.

Determining the goal of the draft is very useful émrruption proofing purposes. Once the
goal is identified, it is easier to make the refsthe corruption proofing related assessment,
bearing in mind the stated goal. This helps to meorwhether all the provisions in the draft
serve the stated goal, or whether there are ottwfigions in the draft serving a different,
unstated goal. If so, it is important to give spécionsideration to these other provisions in
order to determine if it is merely a problem of pawafting, or whether the drafter is not
entirely sincere about what is aimed to be achidetihe draft.

Il. Justification of the Draft

Evaluating the contents of the draft's explanatomgmorandum is highly important for
corruption proofing. The following information regéng the draft’s justification should be
included in the corruption proofing expertise répocompliance of the explanatory
memorandum with the legal requirements, sufficien€yhe reasoning contained in it and
guality of the financial justification.

4. Explanatory Memorandum accompanying the draft should meet the
requirements of Article 19 of the Rules of the Calaf Ministers and Manual section
3.8.
Explanatory memorandum which is poorly drawn upallguspeaks about similar quality of
the draft. Poor quality is not necessarily an iathc of drafter's mal-intentions. Usually it is
only a sign that insufficient time was devoted hie tirafting process, due to reasons such as
workload of the drafter, pressing drafting deadlimaposed by the Council of Ministers or
the Parliament. However, the expert should be \ageful with the text of the drafts
accompanied by a formal explanatory memorandumthase are frequently affected by
unintended corruption risks, such as faulty refeeeand delegation provisions, concurrent
provisions, gaps, ambiguous linguistic formulatiatking administrative procedures etc.

5. Sufficiency of the reasoning contained in the Explaatory Memorandum. This
section of the corruption proofing expertise regerbased on Article 19, c) of the
Rules of the Council of Ministers and Manual sato8.

The expert should be particularly careful with $iolos provided by the draft which lack any
argumentation in the Explanatory Memorandum, or mwhikis argumentation is false.
Especially the last case should trigger the expedftention to the respective draft's
provisions, as it is possible for the drafter toque hidden intentions about them. These might
also be the provisions which do not fall underitieedence of the draft’s stated goal.

In this section of the corruption proofing repdre texpert should present his/her findings on
the argumentation of the draft contained in thelagtory memorandum and to determine, in
the end, whether the reasoning of the draft is@afit, serious and valid.



6. Financial justification of the drafts is required by Article 81 of the Gutution,

Articles 14 and 20 of the Rules of the Council oihMters and Manual sections 3.8

and 3.8.3.
The financial implications of the draft are impartdor future implementation of the draft,
especially if it implies public costs. The drafidavhich lacks financial evaluation of its costs
is sentenced to inefficiency and causing unnecgdsaislative inflation. Legal provisions
with no financial coverage can serve as a good sxd¢ar public servants to decline their
duties and to deny fulfillment of individual rightend legitimate interests. Alternatively,
public servants could seek corrupt stimuli in ortteprovide necessary assistance. Therefore,
it is better to postpone the passing of a drafil itntan be provided with necessary financial
support, than to pass a law that will not prodweécted) effects.

While conducting corruption proofing, the experbgld be very careful in case of the drafts
which require financial coverage, but which:

- lack a financial justification (either separate iocluded in the explanatory
memorandum);

- have insufficient or formal financial justificatipn

- place the burden of incurring the implementatiorsteocon public or private
entities / individuals, without prior consultatiof their opinion or to their direct
detriment;

- imply exaggerated costs in relation to the publteriest.

lll. Substantive Evaluation of Corruption Risks

The most important part of the corruption proofagertise report is the detailed analysis of
the corruption risks contained in the draft’'s psiens. However, it is not always possible to
capture corruption elements in concrete provisits,only in the draft as a whole. For this
reason, this part of the corruption proofing repbefore the section on detailed analysis of
the draft’'s provisions, makes a general diagnosith® corruption risks of the entire draft:
promotion of interests/benefits contrary to thelpuimterest, damages contrary to the public
interest which might be inflicted, compatibility tfe draft’'s provisions with the provisions of
the national legislation, linguistic formulation dlhe draft and regulation of the public
authorities’ activity.

7. Promotion of interests/benefits contrary to the pubc interest.
Any draft promotes general, group or individuaknasts and benefits, but not all of them do
S0 observing the public interest. In this sectibthe corruption proofing expertise report the
expert should state whether the draft promotesasts and whether this is done in the public
interest. Whenever the draft promotes interestsrapnto public interest, the expert should
state it. If possible, the expert should identifg interests of which subjects are advanced by
the draft. Otherwise, the expert should limit hitfieerself to explaining why the promotion
of these interests is contrary to the public irgere

8. Damages contrary to the public interest which mightbe inflicted through the
enforcement of the act.



Frequently, drafts which promote interests conttarthe public interests have the potential to
cause damages contrary to the public interest. elpert should state the possible damage
and, if possible, identify the category which coblel damaged by the draft. In the end, the
expert should make the assessment whether thépateid damage to be brought by the draft
is according to the public interest or not.

9. Compatibility of the draft with the provisions of the national legislation.
In this section, the expert should state in genetadther the draft is compatible with other
laws or not. If the expert identified laws whiclearot repealed by the draft, but contradict its
provisions, he/she should list these laws. Usudtyg detailed analysis of each case of
contradiction is reserved for section 12 of therwotion proofing expertise report. However,
in case of major contradictions, the expert cartesta general lines the areas of these
contradictions.

10. Linguistic formulation of the draft.
In this section of the corruption proofing expestieport, the expert should state in general
whether the language of the draft complies withldgal drafting rules. For these purposes,
Manual section 3.4 is usefulhe detailed analysis of each case of defectiveotit&nguage,
amounting to corruption risks, is reserved for ieeciLl2 of the corruption proofing expertise
report.

11.Regulation of the activity of the public authorities.

In this section of the corruption proofing expertieport the expert should state whether the
draft touches upon aspects of public authoritiesvaies, duties, competences, administrative
procedures etc. If so, the expert should state whialic authority is involved, what duties and
competencies are provided or withdrawn, what procesiare set etc. and announce his/her
attitude towards the regulation of these aspecasnety if he/she has major comments
regarding the corruption risks of these regulationsot. The detailed analysis of each case of
objection towards the aspects of administrativédanitly’s activity is reserved for section 12
of the corruption proofing expertise report. Instisiection, the expert can articulate broader
objections that cannot be expressed in articlertigl@detailed analysis from section 12.

12. Detailed analysis of the corruption risks containedn the draft’'s provisions.
For the benefit and ease of the corruption proofxgertise report’s users, this section
organizes all the comments and objections in atabl

No Article of | Text of the draft | Expert’s Objection Corruption Risk Recommendation
the draft
1) 2) 3) 4) 5) 6)

On each line of the table, the expert should indi¢aom left to right): 1) the number of order

of his/her objections included in the detailed gsial 2) the number of the article, paragraph
and point to which he/she objects, 3) excerpt fthentext of the relevant provision to which

he/she objects, underlining the problematic pdxexplanation of the expert’s objection and
why this raises a corruption risk, 5) indicationtleé concrete corruption risk(s) from the list

(see Annex 1) or of a new corruption risk, 6) expaecommendation on how to remedy the
risk, i.e. completing, replacing, altering or renmaythe text of the draft.
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This section of the corruption proofing expertispart is mandatory only when the expert has
objections to concrete provisions of the draft. ldoer, if he/she did not find any corruption
risks in it or if he/she disagrees with the entiraft and does not see any chances to improve
it, this section of the corruption proofing expsetireport should be skipped. All the other
general considerations will be expressed by theeexm the previous sections of the
corruption proofing expertise report.

IV. Conclusion

In this part of the corruption proofing expertisgport the expert should summarize all the
major problems of the draft: related to the genenaluation, explanatory memorandum

reasoning and financial implications, promotionirdgrests or infliction of damages contrary

to the public interest, contradictions with oth&wn$, defective language of the draft, problems
related to the regulation of the public authoritiesention the most frequent or most

problematic corruption risks encountered in theftdriam the end, the expert should state
his/her main recommendations and summarize whdtterdraft can be promoted in the

proposed version or whether it is needed to impibead what are the general stakes of not
improving it. The conclusion should be concise aotlexceed two or three paragraphs.
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E. Corruption risks

To recognize the corruption risks in draft legiglat these have been divided into seven
categories counting a total of possible 36 risksesE categories are:

l. Coherence of the draft and its interaction witheotlegislation
Il. Manner of exercising public authority duties

. Public interest and manner of exercising rights alliyations
V. Transparency and access to information

V. Accountability and responsibility

VI. Control mechanisms

VIl.  Language

Bellow is an explanation of all the corruption 8skcluded in these categories, referring to
the relevant parts of the Manual, the use of whiely prevent such risks in draft legislation.

I. Coherence of the draft and its interaction with other legislation

1. Faulty reference provisions

Both external and internal reference provisions @vasidered faulty when it is hard or
impossible to identify the other provisions theyereto or when these refer to inexistent
legislation. Identification of faulty reference pisions is easy when the following
expressions are used: “in compliance with the latye in force”, ,under the law”, ,in the
prescribed manner”, ,according to the legal pransi’ etc. The danger posed by this risk is
that the public servant may apply different pieagsther legislation or parts of the draft and
may abuse this discretion when the reference ikeanc

For correct use of reference provisions in thetdrgliease refer to tidanual section 3.5.

2. Faulty delegation provisions

These are provisions of the draft that grant totlaroauthority an unjustified competence to
establish independently binding rules, regulatiohans and exceptions. Delegation of
regulatory competences is unjustified and dangenen:

- given to the same authority that will enforce, cohtand/or punish for failure to
observe rules it shall set based on the delegatiovision, and;

- given to an authority that still does not existnegeting uncertainty in the social
relationships regulated by the draft until thathauity is created,

- the law sets “half rules”, delegating the regulatiof the other half to another
authority, usually the one that is expected to ex&fat. A similar situation is when the
law sets the rule and delegates another authavitgstablish either all or more
exceptions from it;

- such competences are contrary to the status afdlegated authority or are given by
another / higher law to the legislator.

Faulty delegation provisions generate other riskstargement of discretionary powers,
random establishment of deadlines for service giomj excessive requirements for exercise
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of some rights, etc. Identification of this riskpsssible when the following expressions are
used: ,following the rules/procedure/term set bg Ministry/another authority”, ,according
to the conditions established by...”, ,under the dbads established in its Regulations”,
»other exceptions/conditions/acts, established byet¢.

For correct use of delegation provisions in thetdralease refer to th@lanual sections 1.4
and 3.3.7.

3. Concurrent provisions

These are provisions creating a legal conflict. Toeflict can appear between the provisions
of the draft (internal conflict) and between thepsions of the draft and of other laws,

national or international (external conflict). Eottal conflict of legal provisions can appear
between legal acts of the same legal power (i.evden two organic laws), between acts of
different level, between codes and other legistativts.

The legal conflict hinders the correct enforcenadriaws and creates preconditions for public
servants to enforce the “convenient” provision irpaticular situation, as they have the
discretion to make an abusive choice of the apiplécprovision.

To avoid concurrent provisions, Manual sections®Bahd 3.3.10 are helpful.

4. Gaps

These are the legislator’'s omissions in regulagéisgects of social relationships, which emerge
from objective reality or other provisions of trenge draft.

The legislative gaps are also called “legislatie&ds”. The danger of this corruption risk lies
in the incertitude it generates in the social reteghips, especially those referring to rights’
enforcement mechanisms, fulfillment of obligatioambiguity of public servants’ duties and
administrative proceedings they are responsible efior, situations when the authorities
responsible for the enforcement of the respectawe ¢an use of this deficiency to commit
abuses.

II. Manner of exercising public authority duties

5. Extensive regulatory powers

These are the duties that endow a public authuiitty the rights to legal regulation in areas
exceeding their competences. Regulatory powers@isidered excessive, if the area of the
executive authority’s legal intervention coincidegh the legislator’'s area of intervention.
The executive branch has the task to adopt ledalamed at enforcing the law and not at
completing it.

Usually, the extensive regulatory powers as a g@bion risk can be found in draft laws
developed by the Government, which allows the aitthcesponsible for the enforcement of
this law (immediate author of the draft) to estsitbliconvenient rules for itself. Extensive
regulatory powers are frequently found in non-estiae listing of rights and duties of the
public authorities, of procedural aspects etc.,fiwision containing in the end a derogation
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providing for the establishment of exceptions ottien those envisaged in the law, other
rights, obligations, and procedural aspects thralegartmental acts.

To avoid this corruption risk, please refer to Malnsection 3.3.7.

6. Excessive duties or duties contrary to the stasuof the public authority

These are powers which exceed the competences niradiwt the status of the public
authority that is assigned these powers.

The identification of this element is possible hecking the framework-laws regulating the
fields in which the executive public authority i©fking, as well as the act determining its
status and main duties.

7. Duties set up in a manner that allows waivers a@habusive interpretations

These are powers of the public authorities whiehfarmulated ambiguously, determining the
possibility of interpreting them differently in d&rent situations, including interpreting them
in the preferred version or derogating from theime Tinclear formulation of the powers of the
public authority generates the possibility for affical to choose the most convenient
interpretation of his/her powers, without considgrother legitimate interests and the spirit of
law, that he/she shall comply with in performan€ais/her duties.

8. Parallel duties

These are duties of a public authority that aral#shed in the draft, while other similar or
identical duties of other public authorities areggulated in the same draft or in other
legislation.

Parallel duties create give rise to competencelictsifbetween the authorities vested with
parallel duties or create the risk for both resgaasauthorities to decline their competence.

Parallel duties also appear in the situations wheradoption of certain decisions is assigned
to two or several public authorities (joint decrsd. The level of this risk increases when

provisions allow overlapping competences of pukkevants within the same authority or

from distinct public authorities, or when severHlamals are in charge of the same decision or
action.

9. Regulating an obligation of the public authority byusing discretionary formula as
“may”, “has the right”, “can”, “is entitled” etc.

These formulas amount to corruption risk only wi@mulate as a right what is intended to
be an obligation/duty of the public authority onsmt.

The danger of this risk lies in the officials’ diston that appears when using such
discretionary descriptions of their competencedcklwvihould be established in an imperative
manner. This discretion can be used by the official an abusive way, so as to avoid
performing exactly his/her legal obligations dudhe discretionary character of regulation of
his /her competences.
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The danger of this corruption risk further incresasdnen there are no criteria to identify under
what circumstances the official “has the right™oan” and in what circumstances he/she has
not the right and cannot perform the duties.

For appropriate use of modal verbs, please refbtaioual section 3.4.20.

10. Exercising duties of setting up rules, contralg their implementation and
applying sanctions

This is the empowerment of an executive authoriith vwompetences to establish rules, to
verify their observance and to punish the legajestib for violation of these rules.

The corruption danger of this element has two sis one side, the authority / public

servant may abusively promote or damage, with gbrimtentions, the interests of some

persons held to apply the rules imposed by thisaity. On the other side, the persons bound
to comply with the rules set by the authority, ciael easily tempted to corrupt the

representatives of this authority in order to avadntrol or sanctioning, as all the

competences are cumulated by the same authoribegfublic administration.

11. Non-exhaustive, ambiguous or subjective groundfor a public authority to
refuse to act

This is the partial establishment of cases whemwhority can refuse to carry out certain
actions, to execute certain obligations.

Usually, the list of grounds for the refusal torgaput certain actions by an authority is left
open either by using reference provisions to anpecified legislation or delegation
provisions which establish that the list of grouhaisrefusal is to be completed by an internal
administrative act of the public authority.

12. Lack/ambiguity of administrative proceedings

This is either absent or confusing regulation ¢ #dministrative procedures managed by
public authorities. When the administrative progegu are regulated insufficiently or
ambiguously, there arises a dangerous discretiorthef responsible official to develop
procedural rules which are convenient to his/hem oMerests, contrary to the public interest.

Lack/ambiguity of administrative proceduragpears whenever the text of the draft mentions
or implies the existence of a mechanism / procedwe
- fails to develop them;
- uses vague reference provisions to unclear legisktthat would regulate such
procedures;
- uses delegation provisions to transmit the taskegulating the administrative
procedure or a part of it to the directly respolesduthority;
- uses ambiguous linguistic formulations to desctitzn;
- establishes discretions of the public officials aeting various aspects of the
procedure, without determining criteria for usingcls discretions by public
servants.
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An example of how to set up clear administrativecpdures is the procedure of entry into
force of the draft, which is described in Manuadtsm 3.3.12

13. Lack of specific terms

This is either absent or confusing regulation ahauistrative terms. Concrete administrative
terms are lacking when these are not set, areleatlyg articulated or are determined based on
confusing or ambiguous criteria.

The lack of concrete terms always leaves roomlbasee interpretations on the behalf of the
public officials. Thus, there arises the excessligeretion of the public official to assess and
determine in each case separately which terms areeaient, both for his own actions, as
well as for the actions of other subjects of lamttom these terms are applicable.

An example of how to set up clear administrativenein case of entry into force of the draft,
is described in Manual section 3.3.12

14. Unjustified terms

These are administrative terms which are too longoo short, which makes difficult the
exercise of rights and interests, both public armbage.

The terms are considered to be too long, when ¢hiens that should be undertaken within
these timeframes are very simple and do not reguireh time. At the same time, the pursued
interest may be of a cannot-wait nature. Whendhedives the right to the public authority to
take measures inside terms which are too longintkeested persons are tempted to motivate
through corrupt means urging the taking of the eepe measures by the responsible public
officials.

The terms are considered too short when the actmihe fulfilled are too complicated and
require longer time in order to be fulfilled thdretterm set by the draft. Establishment of too
short terms for the public authorities lead indviyato the violation of the terms, while such
terms set for natural persons and legal entitieto -unjustified complication of their
possibilities of making use of their rights andsuing their legitimate interests.

An example of how to set up justified administratterms in case of entry into force of the
draft, is described in Manual section 3.3.12

15. Failure to identify the responsible public autlority/subject the provision refers to

This is the legislator's omission to expressly aadé the public authority stipulated in the
legal provision, even when the authority is idealkife from the draft context.

The danger of this corruption risk is similar t@ tastablishment of parallel duties and could
generate conflicts between the public authoritied simultaneously are assumed to fall under
the incidence of the provision (especially wherpribvides rights and empowerments), or
declining by the authorities the competences coafiethrough law (in case of obligations,
responsibilities and tasks). This makes it difficidr the individuals and legal entities to
exercise their legitimate rights and interests.
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The failure to identify the public authority theoprsion refers to can be identified together
with the element of lack/ambiguity of administratigproceedings.

This risk will not occur if the prescriptions of Maal section 3.3.5 are followed.

lll. Public interest and manner of exercising rights and obligations

16. Exaggerated costs for provision’s enforcemensaompared to the public benefit

These are the financial and other expenditures,liuixr private, needed for the
implementation of the provision, the amount of vhig higher if compared to the advantages
obtained by the society or individuals as a restthis provision’s enforcement.

The danger of this corruption risk lies in the veast public or private means for low value

benefits, advantages and interests. In case wremxaggerated costs are incurred by the
private subjects, they are tempted to elude leg@iirements, resorting to “cheaper” corrupt
methods. On the other hand, when these expenditinee be incurred from public means,

the authorities empowered with the implementatibithe respective provision can commit

abuses or, on the contrary, they turn out to bthénsituation when the enforcement of the
provision becomes impossible because of the lacksufurces.

For planning of balanced costs of the draft, pleater to Manual section 1.5.4.

17. Promotion of interests contrary to the public mterest

This is advancing individual or group interests,tihe detriment of the general interest of
society acknowledged by the State in order to engsiwelfare and development.

The danger of this corruption risk resides in thet fthat the drafter is using legislation to
satisfy one’s individual and group interests, despif and to the detriment of other legal
interests. Usually, the promotion of interests espnts an abusive favoring of individuals and
legal entities to achieve interests and benefite feasons for supporting these interests can
vary. For instance, support is offered on the basisubjective reasons, such as kinship,
friendship or another kind of affinity with the gen responsible of the development of the
draft law. Support can be offered for certain pcdit benefits, aimed at influencing for
example, a special category of electorate.

Oftentimes, this risk can be treated as a mod#adigiscriminate all the other legal subjects in
a similar legal situation, but that cannot ben&bim the positive effects of law provisions

serving the interests of favored individual or gyo{for example: promotion of drafts of

waiver from the general law, in order to exemptcHzeconomic units from the payment of
fees; promotion of drafts of forgiving the debts@remove from the State’s exclusive public
area an asset that is the of interest for cert@mpanies).

18. Infringement of interests contrary to the publt interest

This is damaging individual or group interests,tihe detriment of the general interest of
society, acknowledged by the State, in order taengs welfare and development.
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The danger of this risk resides in permanent opteary infringement of interests of certain
individuals or groups, while this sacrifice doed nontribute to the attainment of a general,
common interest.

Usually, this corruption risk is identified togethwith abusive promotion of group and
individual interests, establishment of excessivquiements for exercise of rights and
unjustified limitation of human rights.

19. Excessive requirements for exercise of rightdibgations

These are exaggerated requirements towards pergansnake use of their rights within an

administrative procedure and/or before an admatist authority. The corruption risk of this

element is determined by the fact that when theqguefinds it too difficult to observe the set
requirements, he/she is tempted to employ corrugthads of ensuring the use of hisher
rights.

The requirements for the exercise of rights / pennce of obligations of individuals are

considered excessive when there are too many ssqgeirts, complicated or difficult to carry

out in relation to the nature of right / obligatitmat is required to be performed or when the
burden of these requirements is exaggerated itiaeléo the counter-performance of the

public authority (such as the establishment oftiigh fees).

The requirements are considered to be excessioendden their list isn’t complete and leaves
to the public servant’s discretion to establisheottequirements for individuals to be able to
exercise of their rights / perform their obligaton

20. Unjustified limitation of human rights

This is a restriction imposed by the draft on oppaoities to peacefully enjoy individual rights
and liberties, established in the domestic andmatgnal legislation.

The danger of this risk lies in legislative undermg of guarantees for the exercise of the
rights set in the Constitution of the Republic db#nia, special laws and international tools in
the area of human rights’ protection, when accdetapounds for the limitation of these
rights, are lacking. According to the European Gantion of Human Rights and Fundamental
Freedoms, the exercise of certain right can betdunin a democratic society when this is
necessary for the national security, public safetgpnomic welfare of the country,
maintenance of public order and prevention of anathideeds, protection of health or ethics,
as well as the protection of other people’s rigird freedoms.

Usually, this risk is identified together with thalure of draft law provisions to comply with
the national and international legislation, exoessequirements for the exercise of excessive
rights/obligations and infringement of interestaitcary to the public interest.

21. Discriminatory provisions

These are provisions creating a certain situatorthe advantage or disadvantage of one
subject or of a category of subjects, based on agg, property type and other criteria.
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Provisions are deemed as discriminatory in two <asA case is when other

individuals/entities from the same category or frother categories, with similar merits, are
not created similar advantages. The second casées the subjects for which the draft
worsens their situation, and who present similaratteristics with other individuals/entities,
are alone treated so by the draft. Frequent exampde be found in amnesty and tax
exemptions laws.

The danger of this risk is that is generates fgsliof unfairness in the society and throws
shadow on the credibility and impartiality of paians. For these reasons too, following the
prescriptions of sections 3.4.13 and 3.4.14 oMlaaual is useful.

22. Provisions establishing unjustified exceptionand waivers

These are the provisions-exceptions from the det nu absence of justified reasons for the
need to introduce exceptions.

The provisions establishing unjustified waivers kired of ,legislative gates”, that the public
servants ,can enter” to deny the legitimate requantl claims of citizens. Usually, the danger
of this corruption risk lies in the unjustified distion of the official or public authority to
decide on the application of waiver, determiningisthprivate subjects to motivate the
respective official through corruption methods irder to avoid the application of the
exception, which influences the term, method ornettee possibility to exercise his/her
legitimate right or interest.

Oftentimes, the provisions that establish unjustifivaivers appear in combination with the
reference provisions (for example: ,except for tteses provided for in the legislation in
force”) or with delegation provisions (for exampl@xcept for the cases stipulated in the
Regulations of the responsible public authority”).

23. Unfeasible provisions
These are the provisions that, by virtue of speaficumstances of the regulated area, cannot
be enforced, as they do not correspond to the lseahbty and relations.

Unfeasible provisions have the same effect as thtseé’ promises”. The danger of this
corruption risk lies in the incertitude of the saielationships, especially those referring to
law enforcement mechanisms, situations when thioaties responsible for the enforcement
of the respective law can make use of this defoy¢n commit abuses.

To avoid unfeasible provisions, Manual section@i8.useful.

IV. Transparency and access to information

24. Lack/insufficiency of access to information gpublic interest

This is the absent or insufficient regulation o therson’s possibility to get know or to be
informed about data, facts, circumstances of pailsongeneral interest and which normally
should be accessible without undertaking specfattst
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The presence of this risk in draft laws means laicknechanism for offering information of
public interest to interested people. Even if tinormation is of interest to the society it
cannot be provided by the authorities becauseetyislation does not clearly set the obligation
to provide it. The consequence of such provisismsmiaintained “obscurity” over the
information that regards or can interest a persoithe general public. Thus, the subject
interested in finding out information will treat stiustfully and suspiciously the public
authority because it is allegedly “hiding somethirfgurther, he/she might consider that the
public servants of the authority could use the rimi@tion they have access for private aims,
contrary to the public interest. On the other hahd,person interested in information can try
to employ corrupt means to find out the respedtif@mation.

This risk is oftentimes detected together with tis& of ambiguous formulation that allows
abusive interpretations and lack/ambiguity of adstiative proceedings.

25. Lack/insufficiency of transparency in functionng of public authorities

Lack/insufficiency of transparency in functionin§ ublic authorities is a deficiency of the
draft threatening the transparency of public autyierfunctioning, its activity following to be
performed in an obscure framework.

Lack / insufficiency of transparency of the puldiathority’s functioningare identified in case
of lack or inadequacy of:

- provisions and procedures of ensuring the accesshefgeneral public to
information regarding the implementation of thefgdraubmission of thematic,
periodical reports;

- provisions on reporting on the results of the publithority’s activity and results
before the society;

- provisions ensuring the informational transpareonéythe public authorities by
using informational technologies (web pages anduees, their reduced quality,
open databases, interactive forms for the citizznslegal entities to address to the
public authority etc.)

26. Lack/insufficiency of the access to information the legal act

This is the regulation of some aspects of legigaititerest by regulatory acts of the executive
authorities which are not made public. This elemementified in case of:
- the provisions and procedures for ensuring thermébion of people on the rights
and obligations they have;
- the provisions for ensuring the access of peopleéh& information needed to
exercise the rights and obligations they have.

Oftentimes the lack/insufficiency of access to ifation on legal act is identified in parallel
with delegation provisions.

V. Accountability and responsibility
To avoid corruption risks from this category, pkeasfer to Manual section 3.3.8.
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27. Lack of clear accountability of public authoriies for the violation of draft
provisions

This is the omission or ambiguity in regulating tlesponsibility that a public authority or its
officials shall bear for the violation of draft pisions. This deficiency consists in the fact that
the provisions referring to the liability of pubbaithorities and officials are merely declarative
and lead to impossibility of enforcing them andrétiere to the insufficient accountability of
public servants for the failure to observe thettbafrovisions.

Oftentimes, the accountability of authorities/offis is stipulated in reference provisions,
without even specifying the area of legislation.

28. Lack of clear and proportionate sanctions forhe violation of draft provisions

This is the omission of establishing sanctionsviotation of legal provisions, the ambiguity
of sanctions for violations or establishment of teevere or too mild sanctions for the
committed infringements.

When clear sanctions are lacking or when insigaificsanctions for the violation of draft
provisions are set, the risk that emerges is tiwdditors of the draft will realize their impunity
for abuses committed while enforcing the law. Oa tther hand, if the sanctions for the
violation of legal provisions are unclear or digmwdionate, the exaggerated discretion of
authority applying these sanctions appears.

29. Mismatch between the violation and sanction
This is establishment of sanctions inappropriatéodanger of the committed violations.

The mismatch between violation and sanction is feated either through establishment of
some punishments that are too mild against thelasgliviolations or through establishment
of too severe punishments in case of minor viofetio

The danger of this corruption risk usually consistemposing sanctions which are too harsh,
leading to inequity of punished subjects, who, geaware of the punishment, can try to
employ corrupt methods in order to avoid sanctignin

30. Confusion/duplication of types of legal liabity for the same violation

This means establishment of liability for violat®tihat have already been regulated elsewhere
and established other types of liability or condami establishment of several types of
liability for the same violation.

Confusion/duplication of types of legal liabilitprf the same violation determines corruption
risks because it gives too large discretions tofitding and sanctioning authority to decide
on the type of liability or even on whether to lgriapply both types of liability, while the
violator is tempted to resort to corrupt methodmfluence this decision.

31. Non-exhaustive grounds for liability
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These are grounds for liability that are ambigup@stmulated or their list is left open, so that
they allow various interpretations of the casesmihe liability comes up.

The danger posed by this risk is the too largereism of the authority that would make the
determination of the ground for liability, disciti that the authority can use in order to make
the liable individual/entity understand that ipisssible to interpret the ambiguous and/or non-
exhaustive provision to his/her detriment. Undesthcircumstances, the person will look for
corrupt methods to stimulate the public servaninterpret favorably the legal provision.
Nevertheless, if the authority will not “make thergon aware” of its broad discretion to
interpret the draft's provisions, the unclear grdsifior holding liable can serve itself as an
indicator of the possibility to settle the respeetissue is a “private agreement”.

VI. Control mechanisms

32. Lack/insufficiency of supervision and control nachanisms (hierarchic, internal,
public)

This is the omission or inefficiency of the regidas related to oversight and control over the
activity of the public authorities in the areasnhich personal interests of the public officials
to commit abuses are a consideration or in areasxdased interest for the citizens.

While assessing the control mechanisms, considerashould be given to provisions
regarding the internal and hierarchic superior @8t reporting provisions. Also, procedures
of ensuring the public control in the field are ion@nt.

This risk is frequently encountered when:

- no clear procedures of control on the implementatibthe draft's provisions were
provided;

- the restrictions and/or interdictions for the pablofficial get involved in
patrimonial and/or financial relations are inexigter inefficient;

- possibilities of conducting parliamentary, judiciat administrative controls is
lacking;

- provisions regarding public control, through petiing, complaining, civil society
organizations’ oversight etc. are lacking.

33. Lack/insufficiency of mechanisms to challengeedisions and actions of public
authorities

This is the omission or inappropriate characteintdrnal or judicial procedures to challenge
the public authorities’ decisions and actions, adl vas of the representatives of these
authorities.

The danger of this risk lies in the absolute ardisiputable discretion of the public authority
to address a certain issue of private or publieregt, without the possibility for the interested
persons to subject the authorities’ actions torobnt

This corruption risk can be identified togetherhwitther risks, such as concurrent provisions,
legislative gaps, ambiguity of administrative prediegs, lack/insufficiency of the access to
data of public interest and unjustified limitatiohhuman rights.
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VIl. Language
To avoid corruption risks from this category, pkeasfer to Manual section 3.4.

34. Ambiguous expression that allows abusive interptation

This is the expression from the draft that is uacler equivocal and thus allows abusive
interpretations.

Linguistic expressions become corruption risks he textent to which they provide
opportunities to apply the provision in the prederinterpretation, depending on the interest
of the people in charge of implementation and aintr

The text of drafts must meet the technical, legal lnguistic requirements, the requirements
established in Manual sections 3.1, 3.4.1, 3.44613.

35. Use of different terms for same phenomenon orse of the same term for distinct
phenomena

This is the inconsistent or incoherent use of msim the draft’s text by employing synonyms
to refer to the same phenomenon and/or by emplayiagsame notion in order to refer to
distinct phenomena.

The danger posed by this risk resides in the featt ipon application, the inconsistently used
terminology may elicit vicious practices of integation of the meaning of the provision,
namely:
- treating as distinct phenomena the same phenomasaiwas called differently in
the law; and
- treating as distinct phenomena the same phenomesorthe law produced a
confusion of two different terms in the text of tiegulation.
Such faulty provisions may lead to abuses on thwlb®f the representatives of both, the
public and the private sectors.

To avoid this risk, Manual sections 3.4, 3.4.2useful.

36. New terms which are not defined in the legisletn or the draft

This is the use of terms which are not acknowledgeitie legislation, which are not clearly
explained in the text of the draft and which lagkdd common understanding that would
confer to these terms single and uniform meaning.

The danger of this risk is posed by the appearahaiverse practices of interpretation of
these terms, practices which can also be abustgecally when they imply the application

of the provisions containing such terms by the puauthorities. Nevertheless, it has to be
stated that such defective formulations may be lgquaed by private individuals/entities in

order to advance illegitimate interests.

The proper use of new terms is presented in Masectlons 3.3.4, 3.4.2-3.4.5.
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Annex 1: Checklist of common corruption risks in draft legislation

I. Coherence of the draft and its interaction withother legislation

1. Faulty reference provisions
2. Faulty delegation provisions
3. Concurrent provisions

4. Gaps

II. Manner of exercising public authority duties

5. Extensive regulatory powers

6. Excessive duties or duties contrary to the stafuhe public authority

7. Duties set up in a manner that allows waivetsabusive interpretations

8. Parallel duties

9. Regulating an obligation of the public authority bging discretionary formula as
“may”, “has the right”, “can”, “is entitled” etc.

10. Exercising duties of setting up rules, conimnglltheir implementation and applying
sanctions

11. Non-exhaustive, ambiguous or subjective grodods public authority to refuse to
act

12. Lack/ambiguity of administrative proceedings

13. Lack of specific terms

14. Unjustified terms

15. Failure to identify the responsible public autty/subject the provision refers to

lll. Public interest and manner of exercising rights and obligations

16. Exaggerated costs for provision’s enforcemeraanpared to the public benefit
17. Promotion of interests contrary to the publierest

18. Infringement of interests contrary to the palliterest

19. Excessive requirements for exercise of rigbigjations

20. Unjustified limitation of human rights

21. Discriminatory provisions

22. Provisions establishing unjustified exceptiand waivers

23. Unfeasible provisions

IV. Transparency and access to information

24. Lack/insufficiency of access to informationpaiblic interest
25. Lack/insufficiency of transparency in functiogiof public authorities
26. Lack/insufficiency of the access to informatamthe legal act

V. Accountability and responsibility

27. Lack of clear accountability of public authm# for the violation of draft provisions
28. Lack of clear and proportionate sanctionstierviolation of draft provisions

29. Mismatch between the violation and sanction

30. Confusion/duplication of types of legal liatyilfor the same violation

31. Non-exhaustive grounds for liability

VI. Control mechanisms
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32. Lack/insufficiency of supervision and controlechanisms (hierarchic, internal,
public)

33. Lack/insufficiency of mechanisms to challengecisions and actions of public
authorities

VII. Language

34. Ambiguous expression that allows abusive imetgtion

35. Use of different terms for same phenomenon or usihe same term for distinct
phenomena

36.New terms which are not defined in the legislatborthe draft
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Annex 2: Standard structure of corruption proofing expertise report

CORRUPTION PROOFING EXPERT REPORT
on the draft
[name of the draft]

General Evaluation

1. Author of the draft
2. Category of the act
3. Goal of the act

Justification of the Draft

4. Explanatory Memoranda accompanying the draft
5. Sufficiency of the reasoning contained in the Erptary Memoranda

6. Financial-economic justification

Substantive Evaluation of Corruptibility

7. Establishing and promotion of interests/benefitstiary to the public interest

8. Damages contrary to the public interest which migghinflicted through the enforcement
of the act

9. Compatibility of the draft with the provisions dfe national legislation
10. Linguistic formulation of the draft
11. Regulation of the activity of the public authcegi

12. Detailed analysis of the corruption risks contaiimethe draft’s provisions

No Article of | Text of the draft | Expert's Objection | Corruption Risk Recommendation
the draft

Conclusions
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