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INTRODUCTION/EXECUTIVE SUMMARY

This opinion provides comments on and recommenasitan the 2005 Law on the
Prevention of Conflicts of Interest in the ExeramddPublic Functions of the Republic
of Albania, as amended up to 11 May 2006. The opirhas been formulated as
assistance to the High Inspectorate for the Deberaand Audit of Assets, which
submitted to PACA a set of proposed amendmentfidd_aw in April 2010. This
opinion provides comments not only on the propcs@eéndments but on the Law as
a whole, as the expert believes that there arelgrabin the Law that require serious
attention in the current process of drafting ameehs

The expert feels it necessary to note that thestaion of the Law is poor in places
(for example articles 26.4, 37.6). Notwithstandinghis, the main
findings/recommendations of this opinion are thfeing:

* Analysis should be conducted to identify problemsnmplementation of the
current law before tabling amendments. In particun analysis of the
compatibility/complementarity of the Conflict of terest Law and Law on
Rules of Ethics in the Public Administration shoblkel conducted.

 The law provides problematic definitions of keyns; in particular of
‘conflict of interest’ and ‘decision-making’, whicltould have important
negative knock-on effects for implementation of dne’s other provisions.

* Related to this, the law displays a level of comripjethat is unnecessary for
the effective regulation of conflict of interessigs. This concerns for example
the elaboration of the definition of conflict oftamest, or the definition of
officials with obligations under the law. The stwe could be simplified
considerably — which would have the important cqonsace of making it
more comprehensible for ordinary public officials.

« The law displays a tendency to try and categosicedigulate all possible
conflict of interest issues, with the consequerina# some provisions impose
unjustifiable burdens on public officials or theatatives.

* The law imposes obligations on elected officialsP@/ mayors and heads of
Regional Councils) which are difficult to justify ithe light of international
best practice, and can be expected to either eaitcumventions/violations
of the law or dissuade talented individuals fromekseg public office.
Restrictions on the external activities of electdficials need to be less strict
than for permanent officials. Arguably, conflict interest regulations for MPs
in particular should not be implemented by an elieelagency.

* The law includes far-reaching provisions on thealidity of acts taken or
contracts closed under conditions of conflict derest. Such provisions need
to be nuanced and balanced to take into accoungdass&ible damage that may
be caused by the reversal or cancellation of satha contracts in particular
cases.



1 KEY COMMENTS ON THE LAW
The expert has the following general comments andmmendations on the Law.
1.1 Research and analysis

As a most general comment, the expert believes thaproper process of
research/analysis and consultation should be céedugefore finalising proposed
amendments to the Conflict of Interest Lalle amendments received from HIDAA,
although of considerable importance, do not toyatnuother issues identified in this
technical paper, issues that a cursory readingeofaw would suggest are key.

Such an analysis would take into account the egpee from conflict of interest
proceedings that have taken place to date, in dalédentify where are the main
practical problems in clarity of the law, the olligpns imposed on officials by the
law, verifications of declarations of interest, amforcement. In addition, it would be
useful to compare the resources that HIDAA possessth those that are needed to
conduct proper verification on the number of deatians that must be verified
according to the law. Last but not least, it woaldo be of value to assess whether
institutions to which the law applies have issusel necessary subordinate legislation
required under Article 46, and whether they haveany designated officials
responsible for implementation of the law as ingblxy Article 41.

1.2 Compatibility with the Law on Rules of Ethics in the Public
Administration

The Conflict of Interest Law is not the only legafulation of conflict of interest and
related issues for public servants. In additioe, tlaw on Rules of Ethics in Public
Administration also directly regulates conflict ioterest issues, together with other
areas that the Conflict of Interest Law covers,éoample the acceptance of gifts and
other favours. The expert has the impression titig¢ bhttention has been paid to
ensuring the two laws complement each other rathan creating confusion. In
particular:

» According to the Law on Rules of Ethics, ‘A conflf interests is a situation
in which an employee of the public administrati@s la personal interest such
that it affects or might affect the impartiality objectivity of the performance
of his official duty.” This definition, which is eentially taken from the
Council of Europe Model Code of Conduct for Pul@fgicials, is not the same
as the more complicated definition in the Confti€interest Law (see below),
which creates legal uncertainty.

* The two laws also have overlapping provisions ow tendeal with conflicts of
interest, offers of gifts/favours and so on. Whiile expert has not conducted
an analysis of whether the provisions are identité recommended that such
a review should be conducted to ensure that thdaws are consistent

1.3 Definitions

The expert has the following comments on key diding provided by the law.



1.3.1 ‘Conflict of interest’

The law defines conflict of interest (in Articlel}.as ‘a situation of conflict between
the public duty and the private interests of aric@f, in which he has direct or
indirect private interests that affect, might affer seem likely to affect, in an
incorrect way, the performance of his public regploitities and duties.’” Article 3.2
then defines ‘performance of duties in a correcy'ves decision making ‘in which
the public official acts in conformity with the lawwith honesty, impartiality,
responsibility, dedication, punctuality, in the ele¢e, in every case, of the public
interest and the legal rights of private persorsswall as for the preservation and
strengthening of the credibility and dignity of tmestitution where he works, of the
state in general and of the figure of the official.

This expert believes that this definition is prabégic because it includes standards of
behaviour that are in fact unrelated — or not remay related in specific cases - to
the issue of conflict of interest. In particulanohesty’, ‘conformity with the law’,
dedication’, ‘punctuality’, or ‘preservation/strahgning of the credibility of the
institution’ are wider standards which belong icade of conduct (such as the Law
on Rules of Ethics). These standards may be viblateen where no conflict of
interest situation arises. An official may act witth dedication, late, and even (in
certain cases) in violation of the law while presey impartiality and objectivity. It is
recommended that the definition of conflict of m#st is appropriately limited, for
example in line with the definition provided in thew on Rules of Ethics

The Law complicates matters further with definisoof several sub-categories of
conflict of interest, namely:

* Factual conflict of interest: where the privateenatsts of the official affect,
have affected or might have affected in an incarvezy the performance of
his/her official duties and responsibilities.

» Seeming conflict of interest: where his/her priviaterests ‘seem, on their face
or by their form, as if they have affected, affemt might affect the
performance of official duties and responsibilitissan incorrect way, but in
fact the influencing has not occurred, is not odogror cannot occur.

» Possible conflict of interest: where the privatieiasts of the official might in
the future cause a factual or seeming conflict idérest to appear, if the
official were promoted to certain duties and resgioilities.

» Case-by-case conflict of interest: where one offiitst three types of conflict
of interest appears in a particular decision-makiragess.

» Continuing conflict of interest: a situation in whia conflict of interest might
appear repeatedly and/or often in the future.

These definitions give rise to two main problemsstly, ‘factual conflict of interest’

confuses conflict of interest situations with attoa perceived wrong-doing. A
conflict of interest constitutes a situation, notegtion and the existence of a conflict
of interest situation in itself implies nothing atbdhe integrity or otherwise of the




official concerned. Indeed, one of the prime olyas of conflict of interest
regulation is to provide rules/guidelines on howvicidls should address conflict of
interest situations where they arise. Perhaps mygsirtant, the extensive definitions
provided in the Conflict of Interest law do not app to add anything of substance
that would affect the implementation of the lawgddhe expert recommends strongly
that the law adopts the definition provided in ttev on Rules of EthicsNot least,
this would make it much more easy for the officialso are subject to the law to
understand the law.

1.3.2 ‘Private interests’

Article 15 provides an extensive and complicatedoant of the types of private
interests officials must declare periodically. Tdréicle clearly attempts to cover any
possible private interest that could ever give ttsa conflict of interest. For example,
Article 1 b) includes ‘any other legal or civil etlonship’ as a private interest, while
Article 1. ¢) includes ‘recognized relationshipsfoéndship or enmity’. In doing so,
however, the article loses comprehensibility du¢hfact that a private interest can
literally be any attribute of an official. Articlé illustrates where this may lead by
stating that ‘It is deemed a cause for the ememgeha conflict of interest any type of
private interest of an official from those defingdthis article, every tie or inter-
relationship between two or more of them, if beeanisthis interest or because of the
extension outside of the required restrictionshed interest, a situation with a conflict
of interests appears, according to the definitiohpoints 1 and 4 of article 3 of this
law.’

The expert believes that the attempt to exhaustdeline all possible types of private
interest is both unnecessary and confusing, andesi that it would be sufficient to
adopt a definition of private interests such ag tfathe Council of Europe Model
Code of Condugtaccording to which ‘The public official's privaieterest includes
any advantage to himself or herself, to his orfaerily, close relatives, friends and
persons or organisations with whom he or she hasasrhad business or political
relations. It includes also any liability, whethi@mancial or civil, relating thereto.’
Such a definition is sufficiently encompassing withbeing never-ending, and would
serve as a better basis for officials to build adarstanding of what is required of
them and act accordingly. The latter, rather thawesllance and enforcement, is the
primary objective of good ethical regulation.

1.3.3 ‘Decision-making’

Article 4.2 of the law defines what is meant bycidgon-making’ — the key activity in
and for which conflicts of interest are regulatedier the law. Again, the definition is
complicated, and is cited here in full:

* 4.2.a): decision-making for an act will be consatkrin every case, the last
moment of the decision-making process during whinghfinal content of the
act is decided;

* 4.2.b): decision-making for an act will also be sidered those preliminary
moments of decision-making according to letter td&'this point, which are
fundamentally important and determining for theafinontent of the act;



* 4.2.c) an official has fundamental and definitiv@mpetency for any act if his
participation in, effect on and position in the iden-making for this act
according to letters “a” or “b” of this point deteine the content of the act.

The definition limits decision-making to ‘particijp@ns’ by an official in final or
preliminary decision-making, where such participatidetermines the contact of the
act’. The scope of ‘decision-making’ is definedArticle 4.1 — for example including
participation in decision-making on administrataets and contracts.

The problem with the definition is that in contragth other provisions of the law it
appears to adopt an overly narrow interpretatiowlwdit constitutes ‘determining the
content of an act’. For example, if an official whas an interest in company X
expresses an opinion as a member of a body alhgcatibsidies that company X
should receive a subsidy, and the body in facts/tieallocate such a subsidy, it is not
clear whether the official’'s participation has ‘eiehined’ the decision. The expert
feels strongly that it is important (and more simdlor conflicts of interest to be
regulated for any level of formal participationdacisions, whether that participation
was fundamental to the final decision or.nioideed, the law should also allow for
conflict of interest to constitute informal intenteons in a decision-making process
even where an official is not formally participagin

14 Coverage and complexity

The problems with definitions reflect a tendencytive law towards unnecessary
complexity, with a number of provisions appearinghte more complicated than
necessary. Other examples include the following:

» Atrticle 7 requires officials to make advance deali@ns of interests that might
give rise to a conflict of interest in a particulzase._This could be written
much more briefly as the straightforward duty of afficial to notify to
superiors of the relevant institution interests tnay give rise to a conflict of
interest in a specific case

» Atrticle 14, which defines which officials are ol#ig to make periodic
declarations of interest; the Article does so Hemeng to categories listed in
the Law on the Declaration and Control of Asseisakcial Obligations of
Elected Officials and certain Public Officials coimdéd with a reference to
categories listed in Article 27 to 33 of the Cocfflof Interest Law. It would be
easier for officials to understand the obligatibtmsvhich they are subject if the
Article simply listed clearly the officials/categes of officials who are subject
to the obligation to make declarations

The expert believes that provisions such as thesddcbe made much more
comprehensible, and that in general the law coelgimplified considerably. More
generally, the structure of the law could be madehhmore accessihléor example
by dividing it into main sections such as: Defioits; Prohibitions on functions and
activities; Resolution of conflict of interest stions; Declarations of interests;
Verification/investigation of declarations and gh¢ions; Sanctions.




Related to the issue of complexity, the expertsfeébat the law attempts to regulate
every possible conflict of interest situation tltauld ever arise. However, this can
only be done — if at all — through an extremely pboated legal regulation which
may have perverse consequences. For example, elyreetailed regulations may -
for persons who intend to engage in wrongdoingrp$y serve as a useful guideline
on how to circumvent the restrictions (for exampleensuring that assets/interests
are registered to persons not covered by the laagt but not least, the attempt to
regulate all possible cases may lead simply to -oegulation; the examples of
Articles 21.6, 24.1 and 25.2 mentioned in Sectioof3his opinion illustrate the
absurd circumstances that may be created by afitggnfi categorise all possible
conflicts of interest without leaving any room foommon sense interpretation in
practical application.

1.5 Regulation of elected officials

A major problem with the Conflict of Interest Law its current form is that it
regulates in a similar way both permanent offic@lpublic administration on the one
hand, and elected representatives on the othepaiticular, Article 28 of the law
prohibits members of Parliament from ‘exercisingygite activity that creates income
in the form of a natural commercial person, paghgr of natural commercial persons
of any form, the free professions of legal attornt#he notary public profession,
licensed expert or consultant, agent or represeataif profit-making organizations.
Article 29 applies similar restrictions to mayorsledheads of regional councils.

The expert has the following comments on theseigians.

» Applying blanket prohibitions on external privattigities of elected officials
is clearly notin line with best practices. Elected officials drg definition
temporary and not professional (in the sense oir thesition being an
occupation with at least in theory permanent caokaracteristics), and the
application of conflict of interest standards teerth as strict as those for
permanent civil servants is highly unadvisableléficted officials are forced to
cease all private activities (including busineseg)nthis may make them more
vulnerable to corruption by lowering their standasfliving. It may also
reduce their ties with the community. Such proloi¢ (if enforced) are a
massive disincentive to seeking elected officecesian elected official may
have no viable occupation to return to on leavirffice. 1t is strongly
recommended that elected officials are not suliestuich strict restrictions on
activities as permanent officials/civil servantéhaugh obligations to declare
interests should be similar

* The expert is not entirely comfortable with an exe® body (HIDAA)
exercising the power to verify the declarationsM®s. While this is not a
major criticism, it may be noted that it is morarstard practice for legislators
to regulate themselves with specific codes of cahdnd interest declaration
regimes.



1.6 Whistleblowing: obligations without protection

Article 8.a makes it a duty for public officials to offer infoation on the private
interests of a public officials, particularly ifalofficial has knowledge of the interests
of his superiors. This article does not specifytiom public officials should provide
such information, although the expert assumes thist means an obligation to
provide information to the institution in which s/lworks or to HIDAA. The expert is
concerned at the implications of making it a dutyofficials to report on other
officials, especially their superiors, due to thkvious danger of retaliation of
persecutionArticle 20 of the law states that public officials (or sultgcoffering
information about conflicts of interests not deethby those to whom the law applies
earn ‘special administrative protection’: the atiicon whom information is provided
may not exercise ‘administrative actions with pueiteffect’ over the informant ‘nor
be a legal obstacle to the obtaining of legal sdht the latter because of the giving of
information. Any measure against the informantiedrout for another legal reason
can only be imposed by an official directly supetim the one on which information
was provided.

The expert believes that these provisions oblidgeials to provide information on
their superiors without providing them with any Ir@aotection against retaliation.
Even if Article 20 were to be effectively enforce@dministrative actions with
punitive effect’ are only a narrow category of ans that a superior may take against
a subordinate, In the absence of proper whistledtoprotection, obligations to
inform on superiors are not advisable

1.7 Invalidity of acts/contracts

Article 40 of the law defines all administrativet®@nd contracts issued ‘under the
conditions of a factual or seeming conflict of met&t’ as invalid, and civil contracts
entered into by officials with the institution inhweh they work (as elaborated by
Article 21) are without legal consequence. Withgoing into the finer details of
Article 40, the expert wishes to stress that blankwalidity provisions are
unadvisable. Such provisions need to be nuancedharticular, the gravity of a
particular case of conflict of interest, and intgadar its impact on an act/contract
needs to be balanced against the possible damhge€duld be imposed by the
invalidation of an administrative act/contra€his needs to be done on a case-by-case
basis, and in some cases the damages of revenrsiagtar invalidating a contract
may be so large compared to the damage createkebgonflict of interest that the
public interest is best served by maintaining thkdity of the act/contract.

2 OTHER COMMENTS ON EXISTING PROVISIONS

The expert has the following additional commentsspacific articles of the Law not
mentioned in the comments above.

Article 10. This article concerns the role of institutionsgathering information on
the interests of officials who work for them. Theide authorizes the institution to
report to the public official information obtained him/her (Article 10.¢) and to give



the official the possibility to prove the contraifythe official so requests (Article
10.d). These provisions are formulated as rightghefinstitution, yet it would seem
logical and fair for them to be formulated as oatigns— i.e. that the institution must
report to the public official information obtained him/her and provide him/her with
the opportunity to rebut such information.

Article 12. This article purports to be about the right af ffublic to be informed of
case-by-case registrations on the private infoiwnatif public officials, yet does not
refer to any type of provision of information tcetpublic. It is apparent that Article
12.1 has been abrogated, and this may mean thetraye in the title of the Article is
needed.

Article 14.1. In addition to the comments on this article irct@s 1, the Article
refers largely to Article 3.1 of the Asset Declaratlaw, which includes ‘directors of
independent public institutions’. However, to thepert, there is no definition of
Independent Public Institution anywhere in Albanizan.

Article 15. Article 15 defines the types of private interdsigt officials must declare
periodically — essentially, assets as requiredhgyAsset Declaration law, gifts and
favours over a certain threshold value, and engagéim any private activities with a
profit-making purpose. Article 15.3 adds that “Riter interests of the kinds other than
those defined in article 5 of this law may be reedito be declared periodically, if
this is possible and appropriate for subcategoolesnterests within these types,
according to the definitions of the Inspector Gahgsf HIDAA]". The expert is not
sure of the meaning of this article, as it appdarsallow the addition of private
interests not listed in Article 5, but only if tleefall under sub-categories of private
interests within the meaning of Article 5. It izoenmended to clarify this Article if
the problem is not one of translation. The expdsb avishes to note that the
categories of private interests to those that shbaldeclared should be left to the law
or sub-legal acts, and should not be ‘expandabtaply at the discretion of the
Inspector General

Article 19.1. This Article states that declarations of intesesmtcording to the law are
official documents and may be made available tqtitgic under the Law on Right to
Information about Official Documents. The expedammends that if the intention of
this provision is to ensure that declarations aaglenpublic, then the Law should state
clearly that they are made publicly proactivelydan what manne(for example
provided on the website of HIDAA).

Article 21.5. Article 21.4 ¢) states that an official who isbgct to a conflict of
interest may nevertheless enter into a contrach whie institution in which he
functions, where this ‘is essential for the perfanoe of the public function and there
Is no alternative’. Article 21.5 states that whetis happens the institution must ‘ask
for the consent of the nearest supervising ingtiiand ‘notify the High Inspectorate
and make the contract public where there is no stitution or asking for consent
would conflict with the principle of the independenof the institution’. This article
needs to make clear whether in the first case dhsemt of the supervisory institution
must be received. In the second case, it is impbitaat ‘independence’ is clearly
defined
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Article 21.6. This article prohibits members of the organsegfulatory authorities or
the Competition Authority, including the Govern@eputy Governor and members
of the Supervisory Council of the Bank of Albanrarh entering into any contract
with a commercial entity that falls within their lgre of jurisdiction. Where the
contract is for the receipt of services the contimpermissible provided the services
are not provided ‘in a special manner’ or on prefidial terms, and the permission of
the relevant Regulatory Authority is requested duamce; the absence of a response
from the Authority within 30 days is considered @msent. This provision also
applies to a wide range of persons in relation kactv the official has an interest of
any kind, including for example the official’s sg®y adult children and parents of the
official and spouse (Article 24.1). It also appltescontracts between a company and
the institution involved, where the official or apgrson in relation to which s/he has
an interest owns a stake in the company (ArticlR5

The expert feels strongly that this provision megd to absurd consequences, and
should be made less restrictivr example, a member of the regulatory authdoity
telecommunications or a member of his close fawily not be allowed to have a
mobile phone contract with a company that providesbile telephone services
without a 30-day wait for permission from the regaly authority. Such extensive
restrictions applying to small-scale contractsdssential items are difficult to justify,
and the expert believes that the purpose of theslauld be to address significant
conflicts of interest in order to prevent largealgcabuses.

Article 23. This Article regulates the receipt of gifts, fave and promises of
preferential treatment. It prohibits officials fromccepting such benefits ‘given
because of his position, form an individual, natpexson or private legal entity when
this may cause the emergence of a conflict of @steof any kind.’ It also, largely
using the provisions of the Council of Europe Mo@slde of Conduct for Public
Officials, defines what an official should do wheffiered such benefits.

In the opinion of the expert, this article mixes thcceptance of gifts and other
favours on the one hand with reasons or potergedans for accepting them on the
other. This greatly complicates the implementatioh such regulations, and
international best practice is clearly to simplylubit the acceptance of gifts or
favours whose value exceed a certain thresholdespective of whether they are
‘likely to result in a conflict of interest’. A cious consequence of the provision as it
stands is that very large gifts are permissiblenifofficial can argue that they do not
give rise to a conflict of interest. The expertiéebs it would be better to apply a
standard prohibition on the acceptance of gift$ (imaividually or in sum) exceed a
certain threshold per year, without the complicaaedompanying provisions the law
currently contains

In addition, it is also unusual to include provissothat are essentially guidelines
(Article 23.3) in a binding legal act, rather tham a Code of Conduct as
recommended by the Council of Europe. Legal actplyinduties whose non-

observance implies concrete sanctions; how thisldvbe applied for example to

Article 23.3 b), which exhorts officials to try taentify the person offering the

gift/favour and his/her motives and interests,abatable.
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Article 41. This Article defines those responsible for th@lementation of the law,
namely: HIDAA; the superiors of officials withingublic institution; the directorates,
human resources departments or units speciallygedaraccording to the need and
possibilities of every institution; and supervisingtitutions. Given the complexity of
the law, the expert wishes to note that eitherléine or another binding regulation
should mandate the designation of an ethics offiiihin each public institution
responsible for coordinating the implementationcohflict of interest regulation,
including the provision of guidance to officialslellly, the official would also be
responsible for the coordination of ethics polisyaawhole (including anti-corruption
policies) for the institution

3 COMMENTS ON PROPOSED AMENDMENTS

The expert has the following comments on the preg@mnendments formulated and
provided by HIDAA.

Article 15.6. This article would be amended in such a way tffitials who are
subject to the duty to submit periodic declaratiohénterests would also have to do
so for a period of two years after leaving offidée expert has mixed feelings about
this provision. Where post-service obligations amposed on officials, these are
usually limited to the prohibition on taking up elaygment or interests in entities
which fell within their sphere of regulation/supesion etc. Sat the very least, the
proposed amendment in practice will be very diffica enforce, possibly requiring
extensive surveillance of officials after they leasffice. As the law is currently
worded, it would not seem to be enforceable atasllthe sanctions defined in Article
44 apply to officials who the duty to make declemag, not persons who have left
public administration._1It is recommended to limibspservice restrictions to
prohibitions on taking up certain positions rathéran continuing to make
declarations

Article 18.1. In the context of an administrative investigatiarproposed amendment
would empower HIDAA to make use of necessary dabanfall state and public
institutions and public and private legal entitiaad the latter would ‘be required to
respond within 15 days from the presentation ofrdtpiest of the Inspector General.
The expert is not sure if there is an error intth@aslation, but this proposal seems to
mandate institutions only to respond but not tovgte the data requested. If so, the
proposal requires clarification to ensure that iimfation must be providedamong
other things, a proposed amendment to Article 44ve)ild impose sanctions on
persons/institutions who fail to provide informatioequested, although the duty to
provide information is not clearly stated in theposed addition to Article 18.1.

Article 42.3. A proposed addition to this Article on annual agp of institutions
subject to the law is worded in the English tratistaas follows: ‘On the basis of the
annual report, the Inspector General draws evalngatand recommendations related
to the implementation of this law, mandatory todoenplied with by the responsible
authorities and public institutions. The Inspecdaneral is notified in advance on the
appointment, movement or termination from the fiomg of the authorities
responsible.” The expert believes that recommeodstican not by nature be
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mandatory. The second sentence is incomprehenaimledoes not appear to be
related to the rest of the article

Article 45. Regarding disciplinary sanctions, a proposed amemt states that ‘The
High Inspectorate is informed on the actions uraken by the respective institutions’
regarding the imposition of sanctions for violasorof labour regulations or
regulations on the status of officials. It appearthe expert that this provision should
be worded more clearly to state that each institutias a duty in its annual report (or
when deemed relevant) to inform HIDAA of sanctiapplied.

4 CONCLUSION

This Technical Paper has provided an extensivégedtof the current Conflict of

Interest Law. In the opinion of the expert, the laxhibits some major problems,
ranging from key definitions to the legal consequesn of conflict of interest

situations. These problems require not minor amemdsnbut a more radical overhaul
of the law.
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