COUNCIL OF EUROPE

Funded
by the European Union
and the Council of Europe

Implemented
by the Council of Europe

EUROPEAN UNION CONSEIL DE LEUROPE

IHPEKOII-P®

CoBmectHblii npoexkt EC/CE no 3amure npas npeanpuaumMareseil B Poccuiickoii
denepanum 0T KOPPYNUHOHHBIX MPAKTHK

TexHMYeCKHd JOKYMEHT:

CpaBHUTEIbHBII aHAJU3 N0 MPEIOTBPAIIEHUIO 3JI0YNIOTPedJIeHHIi CO CTOPOHBI OPTraHOB
rocyAapCTBeHHOI BJIACTH B KOPIOPATHBHOM CEKTOpe

Iloarorosnex:

Banrcom Kanauncom, Mupbsinoit Bucentun u Beeosiogom Ca3oHOBBIM
Oxkcneptsl CoBera EBporibl

ECCU-PRECOP-TP-1/2014



[NPEKOIT P® ¢unancupyerca yepe3 llapTHepcTBO Ui MOJEpHHU3ALMH, COBMECTHO DEAIU3YEMYIO
WHUINATUBY, ocymecTBiIsieMmylo EC n poccuiickumu BrnacTssMu. OJHIM U3 PHOPUTETHBIX HAMPaBICHUI
JMAHHOW WHHIMATUBHI SBIsSeTCA 3P QexTuBHOE (YHKIMOHUPOBAHHWE CYAeOHBIX OpPTraHOB W YCHIICHHE
00pBOBI ¢ KOppyMIUEH.

3a JI0TOJIHUTENIBHOM HpOpMAIUeH 00pallaiTech B: 3asiBiieHUE 00 OTKa3e OT OTBETCTBEHHOCTH:

JannbIii TEeXHUYECKUN OTYEeT ObLI
Otnmen mo BompocaM COTpYIHHYECTBa B cdepe nojirotoBiieH rpymmoit npoekra [IPEKOIT PO
0OpBOBI ¢ OSKOHOMHYECKUMH TPECTYIICHUSIMH u COCTaBJICH TpyNIoi 9KCIIEPTOB.
(ECCUL) [IpencraBnenHbie B HEM B3TIISAABI HA B KOEM
JemapramenT 110 60pr0e C MPecTyMHOCTHIO Cllydae HE MOTYT CYHTAThCSl OTpPaKEHHEM
I'enepanbHbI AUpeKTOpaT MO MpaBaM YENOBEKa U opuLmaNTEHOH — MO3HULUH EBponeiickoro
BepxoBeHcTBY npaBa (DG I), Coset EBporibt Coroza n/unu Coseta EBporibl.

Ten.: +33-3-9021-4550

dakc:  +33-3-9021-5650

OnekrponHas mouta: mustafa.ferati@coe.int
www.coe.int/corruption
wWww.coe.int/precop



A0OpeBHaTypbI

AML/CFT  Anti-Money Laundering/ Combating the Financing of Terrorism - Bops0a ¢ oTMBIBaHHEM
neHer/ 6opb0a ¢ pruHaHCUPOBAaHUEM TEPPOPU3MA

AMO Asset Management Office - Otaen mo ynpaBiieHHIO aKTUBAMHU

BGH Bundesgerichtshof (®enepasnbhsiii cyn npaBocyaus I'epmanu)

YO10J1 Yros0BHasA OTBETCTBEHHOCTb IOPUANYECKOTO JIUIIA

HOJI IOpunnyeckoe nuio

YK/KK VYronoBueiii  komekc (Kommecmss mo  Bompocam  kKoHKypeHImu — CoelTnHEeHHOTO

KoponescTsa Bo Bpeske 17)

YIIK YronoBHO-TIpoLiecCyaabHbINA KOJIEKC

I'ma I'1aBHBIN UCIIOJIHUTENBHBIA JUPEKTOP

CE Coset EBpomsr

I'AK I'paxknaHCcKuii IpoLecCyalbHbIN KOJEKC

3ylp 3akoH 00 YroJIOBHOM MPOIIECCE U PacCIeI0BaHUH

KIIC Koponesckas mpokypopckas cirysx0a.

ro3’ I'paxxnanckuii opaep Ha 3amper

EAT Employment Appeal Tribunal (the United Kingdom) - AmneuisuyoHHBIA Cyq IO

TpynoBeM criopam (Coennnerroe KoponeBcTBo)

EBPP EBpomneiickuit 0aHK peKOHCTPYKIINU U Pa3BUTHS

ECITY EBponelickuii cy 1o npaBaM 4eJIOBEKA

DAC Oenepanbupie  apoutpakabie cyabl (Poccuiickass ®enepanust) wim  DexpepanbHas
AQHTHMOHOIIOJIbHAS
ciyx0a (Poccuiickass denepanms)

DATO I'pymnma pa3paboTku GrHAHCOBBIX Mep OOPHOBI ¢ OTMBIBAHHEM JICHET

OChb ®denepanpHas ciyk0a 6ezomacHoctr (Poccuiickas deneparius)

Boabuas BocbMepka I'pynna BocbMu (Benyiine NPOMBILIUICHHbBIE CTPAHbI)

GAV Garde a Vue (¢p. comepxanue 1Mo CTpaxei)

GEIU Grey Economy Information Unit (Finland) - WudopmanmonHOe TMOApa3aeicHUe 1o

TeHeBOU dKOHOMUKE (DHHITTHIN)

GIP Guidice per le Indagini Preliminari (Cyzabst npeABapUTENBEHOTO PacCiieTIOBAHMS)

I'moX Gesellschaft mit beschrénkter Haftung (Kommanust ¢ orpaHuueHHO# OTBETCTBEHHOCTBIO —

I'epmanmst)

3akon o0 I'm6X Gesetz betreffend die Gesellschaften mit beschriankter Haftung (3akon o Kommnanmsax c
OTpaHMYEHHON OTBETCTBEHHOCTHIO — [ 'epMaHus)

HMRC Her Majesty’s Revenue & Customs (I"'ocynapctBenHoe ynpasieHue Beinnkoopuranuu mo
HAJIOTOBBIM U TAMOYKEHHBIM cOOpam)

IPRED Intellectual Property Rights Enforcement Directive ([upektuBa o 3ammre mpaB Ha
00BEKThI MHTEJICKTYaIbHON COOCTBEHHOCTH)

LLC (000) Limited Liability Company - O61iecTBO ¢ OrpaHUYEHHOMH OTBETCTBEHHOCTHIO
02CP Opranu3zaius 3KOHOMHYECKOT0 COTPYTHUYECTBA M PA3BUTHUS

OFT Office of Fair Trading (the United Kingdom) - VYmpasiaenue mo mo0pOCOBECTHOM
toprosiie (CoennnenHoe KoponescTso)

(0) 9| OnepaTuBHO-PO3BICKHAS IEATENBHOCTD

OPM OnepaTuBHO-PO3BICKHBIE MEPHI

SOE State Owned Enterprises - npeanpusTHsi, IpUHAIEKAIINE TOCYIapCTBY

CPO Self-Regulatory Organization (of insolvency practitioners) (Camoperyiupyemas
opraam3anys (KOHKYPCHBIX YIPABIISIOIINX )

StGB Strafgesetzbuch (Hem.- YroaoBHBII KOJEKC)

JPEC Treaty on the Functioning of the European Union - [loroBop o (yHKIMOHUpPOBaHHUU
EBponeiickoro Coro3a

TRIPS Agreement on Trade-Related Aspects of Intellectual Property Rights (TPUIIC,
CornaieHue 1Mo TOproBbIM acIeKTaM IPaB UHTEIUICKTYalIbHOH COOCTBEHHOCTH)

OOH Opranuszaius 00beITMHECHHBIX HAIHU

KOOHIIK United Nations Convention against Corruption (KouBenuusi Opranuzanuu
O0beauueHHBIX Hatuii npoTHB KOPPYIIIHH )



FOHCHUTPAJI Komuccust OOH no npaBy MeKIyHapOAHON TOPTrOBIN
IOHO/IK IOHO/IK (Ympasneane OOH 1m0 HapKOTHKaMH U MIPECTYITHOCTH )
I'TK Zivilprocessordnung (I"paxaaHCKO-TIPOIECCYaTbHbINH KOJAEKC — [ epMaHwst)



CopepxxaHue

1

2

3

KPATKAS MHDOPMALME ......cocnnereiiiiiiiisinneeetiiiisssssseesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnssnns 7
BBELLEHMUE .......c.coiuiiiiiiiiiiiiiiiiieiiiiiineiiteeiiieisiesitsassisssssnsstasssrsssissssrasstssssrassssssstassssnsstassssssstansssssssasssrasssanssransss 11
YITONNOBHOE CYJOMNMPOU3BOACTBO .......uuuueeeiiiiiiisssnnnesissssssssssssessssssssssssssasssssssssssssssssssssssssssssasssssssssssanssnss 14
3.1 310YNOTPEB/IEHNA B XOAE PACC/IEAOBAHUA YTOTOBHBIX MPECTYMNIEHMM ..eeeuveesiveeeeveeseteeeveesveeeveeesseessesssnesseens 14
3.1.1  POCCUUCKGAA @EOCPDOUUS .....veeeeeveeeeeieteeeiieaesaiteaaeatstaeesteaeasusasaeastssasasssaaassesaasssssaesssssssssssssssnsssssanses 16
3.1.2  MeHOYHAPOOHBIE KPUIMEPUU .......eeeeserereesuiesesauseeessssseesssssessssssessssssesssssssssssssessssssesssssssssssssesssssssesssssses 20
3.1.3 Cpedcmsa npasosoli 3aujumesl npomus 3a0ynompebaeHus 8 2ocydapcmesax - YneHax Coeema
Esponbi 21
3.1i4 BOKIEOUCHUS ...t e e et e e et e e a2 e st e e e e e st e e e e e e e nnsn et e e e eensnnnneeeeeenas 45
3.2 OBbICK, APECT MMYLLEECTBA, YCTAHOB/IEHWE, 3AMOPAXMBAHMUE, YNPAB/TEHWUE 1 KOHOUCKALMA AOXOL0B,

MOJYYEHHbIX OT NMPECTYMHOM AEATE/IHOCTY;
3.2.1 Pocculickas ®edepayus

3.2.2 MexOyHapoOHble Kpumepuu U Hadaexcawue npakmuKu: ycmaHoesaeHue, 3aMopaxcusaHue,

yrnpasseHue U KOHPUCKayus 00x0008, NOsyYeHHbIX 0mM npPecmyrnHOU 0eAMENbHOCMIU. ..........ceeeevveeeesreeeeennns 49
3.2.3  BOKIIOUCHUS ...ttt et e e e e e ettt e e e e e st e e e e e e ettt et e e e e e ettt e e e e e nabanreeaeeeaas 65
3.3 TMPEKNO3MBHBIA SOOEKT CYEBHbIX PELLIEHN B OBNIACTV YTOJIOBHOIO MPABA, Y/INHAIOLLMIA 3AAB/IEHWA CO CTOPOHbI
COOBBUHAEMDIX c.vveeuveteutreeareeessaeesseesssseessesessseensssesssssnsssssssssssssssssesssssesssesssssessseessssssssesssssesssesssseesssessssessnsessssesssseesssees
3.3.1  POCCUUCKAA DEOCPDAUU ...ttt ettt site ettt et e ettt e sat e ettt eate et e e steebteeaseeebseesteesneenseeennes
3.3.2  MeOyHAPOOHBIE KPUMEPUU: ECITH ....oceeeeeeeeeeeeeeeee ettt e ettt e e e e et e e e et a e eaeaaesasasaeesseaeenses

3.3.3 Tocydapcmea-uneHbl Cosema Esponbi
3.3.4  30KAIOUECHUA. ...
3.4 OTBETCTBEHHOCTb FOPUANYECKOTO /IMLA 3A YTONOBHbIE NPECTYN/IEHUA
3.4.1  POCCUUCKAA @EOCPDOUUS .....veeeeveeeeeieeeeeiiaaeetteaaeatseaestssaseasaseseeastssaeasssaasssssaaasssssesssssssassssaeassessasses

3.4.2  MeHOYHAPOOHBIC KPUMEPUU......ccu.eveeeeeeeeeseeeaieseneteesuteesueeeauesesutestesenseesseessseesasteenseessessnsesenssesnsesenses
3.4.3 Tlocydapcmea-uneHbl Cogema Egponei.....................
344 BOKIEOUCHUS . ...ttt ettt ettt e ettt e s e sttt e e e st et et e e e s et n et e e s senananneeeesenas
35 OTBETCTBEHHOCTb 3A KOPPYTILIMIO B YACTHOM CEKTOPE ...eeiiuerirerirreeeireresemreeessnnneeesneeesennreresannneeesanneesssnsenessnnne
3.5.1  POCCUUCKAA DEOCPDAUUS .....vveeeeeeeeeiieeeeeeeeeeetteaaeeeeaesataeeaaeessasasssessaeseasssssssssassessssssssessseessssssssssaaaess
3.5.2  MeHOYHAPOOHBIE KPUIMEPUU .......eeeesesireeeseesesassessesssssassassessssssesssssssssssssssssassessssssssssssssessssssssssssssesssssses
3.5.3  Tocy0apcmBa-41€HbI COBEMA EBPOMBI.............uueeeeieeeeeciiiieeeeeeeeciiieetaeeeeestetesaaaaeeesssssseaaaeeesssssseeaaaaens
3.5.4  BOKIIOUCHUS ...ttt ettt ettt e s ettt e e e sttt e e e s et a et e e s s e ann e e e e e

3.6 YPE3MEPHOE W HEMPABOMEPHOE NPUMEHEHWE YTO/IOBHOIO NMPABA NPW PEFY/IMPOBAHNN SKOHOMUYECKOWN
DEATENIBHOCTM e eieieieieieieieeeeeeeeeeeeeeeeeeeeee et et et e eeeeeeeeeeeeeeeee et et et et et et eeateeaeaeatesateretetereeeteraeesererereeerereeererererererereeerererereeereren
3.6.1 3akoHoOamesnbcmMeo 8 OMHoweHUU MoWeHHUYecKoli deamenbHocmu

N I 1o ] 71 To L= 2 17 1 P

FTPAXOAHCKOE CYOOMPOU3BOACTBO .....ccceeuuiitennerienncrtenniensenssesssnssesssnssssssnssssssnsssssansssssansssssansssssansssss 118
4.1 MMTPOLIECCYA/TBHDBIE 3/TOYMTOTPEBIIEHMEA cevvniiiriniiiitieeeetie ettt eeetaeeetaieseretaeesssaessstnterssasessssasessssnterssenesssneerssnnes 118

O R o Yot ot ) ol Co L I (Tt =] o Yo LY ISR 118

4.1.2 locydapcmea-yneHol Cosema Egponsi: npoyeccyasbHsbie 310ynompebaeHus, npoyeccyanbHble
npecmynaeHus U CymaxHuUYeckue ucmuysi

4.1.3  BOKIEOUCHUSA ...ttt e e ettt e e e ettt e e e e e ettt e e e 2 e e aasts ittt e e e e e s sssbeeaeeeeaaanasnnenaaeeaan
4.2 OBECTIEYNTETIBHDBIE IMEPDBI e uuvtetesuuieeeesteeeseiteeesauteeeesaseeessanreeesanneeeesanseessanseeesannseeesanneeesansaeesesnneeesannneessasneeenan
4.2.1  POCCUUCKAA DEOCPDOUUS .....vvvveeeeeeeeeieeeeeaeeeeeeiiseetaaeeaesttsasaaaeeeasstsaseaasaaassstssssaasesssssssssasssessssssssenssaans

4.2.2 Mex0OyHapoOHble Kpumepuu
4.2.3  [Ipo4ue MexOyHapoOHble Kpumepuu u Kpumepuu 2ocyoapcme-dneHos Coeema Esporbi
G. 2.4 SOKIEOUCHUS . c....eeeeee ettt e ettt e e e et e e e sttt e e s sttt e e e s e snan et e e s eessnnnnneeaesenas



4.3 MPEK/IIO3MBHbIN 3OOEKT CYAEBHbLIX PELUEHWIA MO FPAXIAHCKUM M KOMMEPYECKUM JENTAM ...cvveeenniieeeeireeeeieeen
4.3.1  POCCUUCKGAA @DEOCPDAUUS ...c..veeeeeieeeeieieeetesaesttaaeastaeasssesassussaasasssesaesssssesssssaseasssesesssssssssssseasssssesannas
4.3.2  Tocy0apcmBa-YneHbI COBEMA EBPOMBI........eeevcueeeeeeiiieeesiieeesieeeeesiieeeesitaessiteeessttesessasessssseesssssesenas
4.3.3  BOKIEOUCHUS ...ttt e et e e e ettt e e e ettt e e s e et e e e e esannneeeeeeesssnsnneeaeeenas

4.4 MPEOENDI 3ALLUMTEI JOBPOCOBECTHBIX MPUOBPETATEIIEM . ..ueviieieiieeesiiieessiieeessiaeeeessteeesssnseeesnssneessssenesssnseessnsnnes
4.4.1  POCCUUCKGAA @EOCPDAUUS ...c..veeeeeeeeeeieeeeeeseaeestteaeaiteaeaassesasssssaasasssesaesssssasassssasasssssesssssssssssssasssssesennas
4.4.2  MeHOYHAPOOHBIE KPUIMEPUU ......vvveeeiieeesuiesesauseeesssisesssssssssssssssssssesssssssssssssssssssssessssssssssssssssssssesessns
4.4.3 Tocy0apcmBa-YNeHbI COBEMA EBPOIMDBI..........cccueeeeeiiieeeiieseesieeeeesteaeesttteesiaeaeasteseessssssesisssaessssesannas
Q4.4 BOKIEOUCHUS . c.....eeeeeeee et te e e e ettt e e e e ettt et e e e s ettt e e e e e e sttt et e e e e e s asbsteeaaeeesaassstaaaaeeesaasssnnanaaeesas

4.5 3N0YNOTPEB/IEHNA B XOLE PACCMOTPEHWA JEN O HECOCTOATEMIBHOCTM ..eeveuiiireeeiieeesireeeesireeeeesnreeessaneeeesnneeens
4.5.1  POCCUUCKAA DEOCPDAUU ...ttt ettt ettt e st e st e et e st e e se e st e saseesteaeneesaseesneenas
4.5.2  MeHOYHAPOOHBIE KPUIMEPUU ......veeeeserveeeeiesesessseesaasssessassssssssssssasssssssssssssssssssssssssssssssssssssssssssssssesennns
4.5.3  Tocy0apcmBa-YNEHBICOBEMA EBPDOMbI.........eeercueeeeesiieeeesiiseesiieeessiieeeesiieessassesessstesessssessssssessssssesennas
G54 SOKIEOUCHUS.c....eeeeeeeeeeeeeee et e ettt e e e ettt e e e ettt e e s e et n et e e e aesssneeeeeeesssnnnneeeeeenas

5 AOMUWHUCTPATUBHOE MPOMU3BO/LCTBO .......cuiiiiiiiiiiiiiiiiiisiissssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses

5.1 PETUCTPALMA FOPULMUECKUX JIALL c.ueveeeeniteeesnteeeeiteeesssteeesnsteessubeeesaasseeesnseeesanbeeessnseeessseeessnsenessnnseeesnnees
5.1.1  POCCUUCKAA DEOCPDAUU ...ttt ettt ettt e e st e et e st e ese e st e saseesbeasnessseesneenas
5.1.2  Tocy0apcmBa-YNEHBICOBEIMA EBPOIbI..........ccccuveeeeeiiieeeiieeeeeiteeeeciveeeesteaeesisseaeesseseeassssesssssasssssesannns
5.0.3  BOKSHOUCHUSA . ... s

5.2 ALMUHUCTPATUBHDBIE MIPOBEPKM ...vveeeeuirieesitteeesiteeesesiteteseuseeessabeeesssseeesnsteesaubeeesansseessasseesasssesessssseeesasseeenns
5.2.1  POCCUUCKAA DEOCDAUU ...ttt ettt et et e st e st e et e st e e e st e saneesbeaeneesbeesneenas
5.2.2  MeMHOYHAPOOHBIE KPUIMEPUU .......eeeecerveeeeereeeesseeeaasisesessssssesssssaasssssassssssssssssssassssssssssssssssssssssssesennns
5.2.3  Tocy0apcmBa-YEHBICOBEMA EBPOMBI.........c.eerueeesieenieieieeeiieesiee ettt eteeeieeeieessteeesaeesaeesnea e
5,204 BOKAIOUCHUSA. ...ttt ettt e e e et e e e e ettt e e e e e sttt e e e e e e nnreeeeeeaas

5.3 3N10YMNOTPEB/IEHNA B COEPE 3AKOHOAATE/IbCTBA O 3ALLUMTE KOHKYPEHLIMM .. .evveeeeeeieeeciveeeeseiteeeesiveeeesaveeeeseveeeens
5.3.1  POCCUUCKAA @EOCPDAUUS .....vveeeeeeeeeieeeeeieaeettteaeeteaeesataaeestsaaaaastsasaeassssasassssaaassesensssssssassssasssssesannns
5.3.2  MeHOYHAPOOHBIC KPUMEPUU. .....c...eeeeeeeieeeieeeieeesieeeteeesieasttaeaseesteasaseesseassessaseesseesseesasessaseesaseenas
5.3.3  Tocy0apcmBa-4neHBICOBEMQA EBPONMBI.............uuveeeeeeeeeiieriaeeeeesiissseeeseessiissseesseeessssssasssasssssssssesaaases
5.3.4  BOKIIOUCHUS. ...ttt ettt e ettt e e e s ettt e e e s e st e e e

NPUNOMXEHUE 1. COEQUHEHHOE KOPOJIEBCTBO BE/IMKOGEPUTAHMUU U CEBEPHON UPNIAHOUN:
NPEUEAEHTHOE NPABO MO AENAM O NPUOCTAHOBNEHNU CyAONPOU3BOACTBA BCNEACTBUE
3NOYNOTPEB/IEHUA B XOE TMPOUSBOACTBA ........esssssssissssssssssssssssssssssssssssssssssssssssses

NPUIOMEHME 2. OPFAHbI, UMEIOLLME NPABO TPEEOBATb IMKBUAALMW FOPUANYECKOIO JINLA U
OCHOBAHWSA /11 TAKOTO TPEGOBAHMA B POCCUNCKOM DELEPALINM........eoerererceersesesessessessssssssassssens



1 Kparkas nndopmanus

B cnyyasix KOHQIUKTOB MEXIy IOPUAMYCCKUMU JIUIIAMH, TIOMBITKA YCTPAHUTh KOHKYPEHIIHIO, a TAKXKE B
CIy4asiX TPUHYIUTCILHOTO TMOTJIOMEHUS FOPUIUYCCKUX JIMI[ B Pa3HBIX CTPaHaX HMCIIOJIB3YIOTCS
MHOTOYHUCJICHHBIC He3aKOHHBIC U MOJTy3aKOHHBIE MeTObl. Kak mpaBuiio, mpaBOHAPYIIUTEISIMU SBISIOTCS
HEeTOOPOCOBECTHBIC OM3HECMEHBI WIIM Ja)XXe OpPraHWU30BaHHBIC MPECTYIHBbIC Tpymibl. MHOTIa OpraHbl
TOCY/IapCTBCHHON BJIACTH TPUHUMAIOT y4YacTHE B TakoW OOphOE, TMOCKOJBKY YacTHBIC MPOTUBHUKU
37I0yNOTPEOISIOT YCTAaHOBICHHBIME O(QUIMAILHBIMUA TPOICIypAMU WU  TOCYIapPCTBCHHBIC OpTraHbI
3I0YTIOTPEOISIOT CBOUMHE ITOJITHOMOYHUSIMH M BCTYIAIOT B CTOBOP C HEKOTOPHIMU cTOpoHaMu. OTHUME U3
Hamboee omacHBIX cep 3I0ymoTpedIeHNs SBISAIOTCS CIEACTBHE M Pa30MPaTENbCTBO MO YTOJOBHOMY
Jienny (Harmpumep, HEOOOCHOBAaHHBIC M JUCKPCIIMOHHBIC CIICACTBCHHBIC JICHCTBHS, BKIIIOYAs PEUIIBI,
M3BATHE JOKYMEHTOB), a TakXKe Cy/aeOHble pemeHus (HanpuMep, HeOOOCHOBAaHHBIE apPECThl W MPUKA3HI
00 U3BATHN UMYIIECTBA, KOTOPBIE O0JIETYAIOT MPOIEAYPY HE3AKOHHOTO ITOTIIOIIEHHS).

OpHako, MOJOOHBIC 3J0YMOTPEOICHUSI MOJHOMOYMSIMH HMMEIOT MECTO Takke M B APYrHX cdepax.
Hampumep, BO3MOXXHO 370ynoTpeOieHHE MOJTHOMOYMSMH MO TPOW3BENCHHIO aJMHHUCTPATHBHO-
XO3SHUCTBEHHBIX TPOBEPOK ISl MONYYEeHUS] KOH(PHUICHIUATFHOH MHQOpPMAIMH O KOMIAHUH JTUOO ISt
OpraHu3alluy JaBJICHUS Ha ee NIESATEeIbHOCTh WM €€ Ae30praHn3alii. B 4acTHOCTH, OpraHbl ¢ IIUPOKUMH
HOJTHOMOYHSIMH, BKJTFOUasi IIPOBE/ICHHUE MMPOBEPOK HA MecTe (HampuMep, OOBICK WM U3BATHE), TAKUE KaK
AQHTUMOHOIIOJILHBIE OPTaHbl, MPEJICTABIIOT cOO0H 30HY PUCKA, B OCOOEHHOCTH, €CIIM MX PELICHHS, KaK
NpaBUIIO, TOAKpEIUIeHbl cnaboil aprymeHTanueil. HauOonbimass yrpo3a B OTHONICHHHM TIpaB
COOCTBEHHOCTH BO3HMKAeT B TeX CIIydasx, KOTJa IpoIecCyalbHble MpoOersl 00NerdaoT BHECCHHE
3amuceil B peecTpbl KOMIAHUH Ha OCHOBaHWY MOJIENBHBIX WA MHBIX HEJCHCTBUTEIBHBIX JOKYMECHTOB,
n00 KOTAa IOJHKHOCTHBIE JIMIA, KOTOpble HECYT OTBETCTBEHHOCThH 33 BEICHUE TAKHX PEECTPOB, CAMHU
SBJSIFOTCS KOPPYMIIHPOBAaHHBIMH. HecMOTpst Ha TO, YTO BHECEHHE HeACHCTBUTENBHONH MH(OpManuy B
peecTp OOBIYHO HE JENaeT YKa3aHHYI0 B HEH HE3aKOHHYIO JESTEIbHOCTh 3aKOHHOM, HEJOCTOBEPHBIC
JIAHHBIE MOTYT OOJIETYUTH OCYILIECTBICHHE IIENOYKH HE3aKOHHBIX NEHCTBUH, pe3yIbTaT KOTOPBIX MOXET
OBITH OTMEHEH C TPYAOM.

Hawnbonee ysS3BUMBIM MECTOM TIPH 3alIUTE JAESATEITFHOCTH KOMIIAHUU SBIISIETCS BO3MOXKHOCTH JIaTh B3STKY
€e pYKOBOJCTBY, YTO MOET TPHUBECTH K OTICICHUIO AaKTUBOB, HCKYCCTBEHHOMY HAaKOIUJICHHIO
3aJI0JUKEHHOCTH, WHHUIIMHPOBAHUIO MPOIEAYpbl HECOCTOSTENbHOCTH M T. A.  Koppymnuus BHYTpH
IOPUIUYECKOrO JIMIA MOYKET TaKK€ MPUBECTU K OCYLIECTBICHHMIO APYIMX BHJIOB IMPOTHBOIPABHBIX
JICUCTBUM, KOTOPBIE MOTYT OKa3aTh HETaTUBHOE BO3J/IEUCTBUE HA KOHKYPEHIUIO, HAITPUMEDP, HE3AKOHHOU
npojaxke KOH(HUIESHIHATbHOW HH(POPMALMU, KOTOopas MMeeTcss Y OaHKOB M JPYTrMX KOMIaHWH, 00
MIPUHYK/JICHUIO TIOCTABIIIMKOB TOBapOB K OCYIIECTBICHUIO HEO(PHIMAIbHBIX IIaTekKel paOOTHUKAMU
PO3HUYHBIX CETEN.

[Ipou3BoACTBO IO JefaM O HECOCTOSTENbHOCTH MOMKET OBITh HApyLIIEHO CO CTOPOHBI BHELIHHX
YIPaBISIONINX, KOTOPbIE HE3aKOHHO MPEICTABISIOT MHTEPECH! JIMIIb OJHOH CTOPOHBI, CyAaMH, OO
WHBIMH OpraHaMH, KOTOpble He oOecleuMBaIoOT Hajiexamuid Hanzop. HeobocHoBaHHOe B030YKaeHUE
MIPOM3BOICTBA MO JIETy O HECOCTOATENILHOCTH CO CTOPOHBI HAJIOTOBBIX OPraHOB MPEJCTABISET COOOH ele
OIMH THUI BO3MOXHOTO 3J0ynoTpeOnenus. IlpenB3saToe NpUMEHEHHE NpPaBWI B  OTHOLICHUH
OCYILIECTBIICHNSI TOCYaPCTBEHHBIX 3aKYIOK, HAIOTOOOI0KEHHsI, TAMOXKEHHOTO O(OPMIICHUS MM MHBIX
NPaBWII pa3pyllaeT KOHKYPEHIIHIO, JOOABISeT HEOMPEIeIEHHOCTh MPH OCYNIECTBICHUH KOMMEPYECKOM
JeSITEIbHOCTH, a TAKXKE OJIOKHPYET NeSITeIbHOCTh HOBBIX KOMIIAHNH, KOTOPBIE BBIXOZST Ha PHIHOK.

B HacrosimieM JOKYMEHTE pacCMOTPEHBl CYLIECTBYIOIIME MEXIYHApOJAHbIE KPUTEPUH M IPAKTUKH
rocyaapCTB - YJICHOB CoseTa EBpOHBI B OTHOIICHUU HpOTI/IBO}IGfICTBHSI BBIIICYKa3aHHbBIM BHIaM
3II0YMOTPEOICHUIA.

B xonme ananmM3a IMMPOKO MCHOJB3YIOTCS MEXIYHAPOAHO-IIPABOBBIE KPUTEPUUM U KPUTEPUM HE
3aKOHOJATENBHOTO Xapakrepa. B 6opp0e cO MHOTMMH BHIAMH 3JI0YNOTpeOsieHHH, HauOojee BaKHOE



3Hauenue B EBpome wumeer EBpomeiickas KonBeHiuss mno mpaBam genmoBeka'. B OTHOmIECHHH
aHTUKOPPYIIIHOHHOW AesTenbHOCTH KomuBentus Opranmzanum  OO0beawHEHHBIX Hamwmii  mpoTus
Koppymuuu, Bmecte ¢ Konsennueit Coera EBpombsr 00 yromoBHONH OTBETCTBEHHOCTH 32 KOPPYHIIHIO,
MpPEeAyCMaTPUBAIOT MEKIYHAPOJAHO-TIPABOBBIE KPUTEPHUH, HA KOTOPBIC IMOCTOSIHHO JEIAOTCS CCBHUIKH.
Jpyrumu BaxxHbIMU KOHBeHIMsMU siBIsitoTCs KonBeniust CoBera EBponbl 00 OTMBIBAaHUY, BBISBICHHH,
W3BATUH, KOH(PHUCKANN JOXOJ0B OT MPECTYITHON JAesTeNbHOCTH (¥ ISl PMHAHCHPOBAHUS TEPPOPU3Ma), a
taxke Koupernus Opranmsanmn O0bennHeHHBIX Haruit mpoTHB TpaHCHAIMOHAIBHONW OpTaHN30BaHHOM
npectynmHocTd. Ilpu HeoOXoAMMOCTH, aHAIU3 TaKkKe TOAHUMAET BOMPOCHI B KOHTEKCTE
3aKOHOJaTeNbCTBA EBpOIEHCKOro cor3a.

WHBIM HCTOYHUKOM COOTBETCTBYIOIINX KPUTEPHEB SBISIFOTCS PEKOMEHIATENbHBIE KPUTEPUH, TaKHe Kak
pexoMennaiuu Komurera MunuctpoB Cosera EBporisr:

e 00 5KOHOMHYECKHUX IIPECTYIUICHUSIX;

OTHOCUTENIPHO OTBETCTBEHHOCTH KOMIIAaHMM, HMMEIOINUX CTaTyC OPUAWYECKOro JIMI@E, 3a
MIPABOHAPYILIEHUS, COBEPIICHHBIE IIPU OCYIIECTBICHUN CBOEH NEATENBHOCTH;

0 pOJIM FOCYAAPCTBEHHOIO IIPECIIEOBAHUA B CUCTEME YIOJIOBHOT'O IIPABOCY IUS;

0 HaJUIeXallleM YIIPABJICHHY;

0 JOCTyIe K MHPOPMAIIUK, XPAHSAIIEHCS Y OPraHOB rOCYJapCTBEHHON BIIACTH;

0 PacCMOTPEHUH aIMUHUCTPATUBHBIX JEHCTBUI B CyZI€OHOM MOPSIKE; a TAKKE

00 anmpTepHATHUBAaX CyACOHOMY pa30OHMpaTenbCTBY MEXIY aIMHUHHUCTPAaTHBHBIMH OpraHaMu U
YaCTHBIMH JIML[AMU.

Cnenyer takxke orMeTuTh pekomennauun Cosera OECP mo Bompocam oCyIIECTBICHUS Haa30pa Han
CIMSIHAAMHU M BOIPOCAMHM PETYJIATUBHON MOJIUTHKY W FOCYAAPCTBEHHOTO YIPABIEHUS, PEKOMEHIANH U
pykoBojcTBa ['pynmbl pa3paboTku (UHAHCOBBIX MEp OOpHOBI C OTMBIBAHHEM JICHET, a TaKXKe JIydlIne
MPAKTUYECKNE JOKYMEHTHl bonbmoil BocbMepkH. YUTO KacaeTcs MpPOW3BOACTBA IO JEIy O
HECOCTOSITEIHOCTH, COOTBETCTBYIOLINE MEXIYHAPOIHBIE PEKOMEHAANN MOXHO HaWTh B [IpmHImmax
nocTpoeHus: 3pHEKTUBHBIX CHCTEM HECOCTOSATENBHOCTH M 3allUTHI MPaB KPEIUTOPOB, pa3pabOTaHHBIX
BcemupHbiM 6ankom, [IpuHIMIAX AeSATEIHHOCTH YIPABISAIOMIMX B Jlenax o HecoctosTensHocTH EBPP, a
takke PykoBoactee FOHCUTPAJL nnst 3aKOHOAATENBHBIX OPraHOB IO BOMNPOCaM 3aKOHOAATENIBCTBA O
HECOCTOSITEIbHOCTH.

BBumy BEIIIEN3I0)KEHHOTO, HACTOSAIINHN JOKYMEHT COAECPKUT 0030p MPAKTHKH BEIOPAHHBIX TOCYIAPCTB -
wieHoB CoBera EBpombl 1Mo mpenoTBpaIieHnIo 3I0yMOTPEOIeHH B YETBIPHAIATH O0JIACTIX, KOTOpPHIS
MoJpa3/ieJIEHbl Ha TpU KpyINHble rpynnbl. JIaHHBIA aHanu3 MpexkJie Bcero OoTHocUTcs K Poccuiickoi
Oenepanyn. Ha ocHOBaHMH BHIOOPOYHOTO MOAXOJA Jeia ISl CPAaBHEHHS B3ATHI W3 NpakTHKU PpaHIuy,
I'epmanuun, Utanun, JlatBuu, Hopeeruu, Mcnanuu, lIseiinapuu, Ykpaunsl, Coenunennoro Koponesctaa
Y UHBIX CTpaH. PaccMaTpuBaroTCs Cieayroime 001acTu:

YT0JI0BHOE CyIOTIPOU3BOJICTBO
e 3n0ynoTpeOaeHus B X0J€ YrOJIOBHOTO pPacciIe0BaHus;
e OOBICK, apecT WMYILIECTBa, YCTaHOBICHHE, 3aMOpaXHBaHUE, YIPaBIeHHE M KOHPHUCKAIUSI
J0X00B, IMOJTYUCHHBIX OT HpeCTyr[HOﬁ JACATCIIBHOCTH,

! Crnenyer oTMernth, UTO aKTYambHOCTH M BaXKHOCTh MpELENEHTHOro mpasa ECITU B OTHONIGHHH 3alINTHI HMYIIECTBA U
MHBECTHULIUH, B YaCTHOCTH, BBIXOAUT 3a rpaHHLbl EBpombl: cchiikv Ha moctaHoBieHus u pemeHus ECIIYU MoxHO Haiftu B
OombmoM KkonmdecTBe B mpeneneHtHoM npase MLIIYMC, cm., Hampumep, pemeHns mo neny "ACypHKC KOpI. IIPOTHB
Aprentuackoit Pecy6mku” (Azurix corp v Argentine Republic), nemo MIITYUC Ne ARB/01/12, mynkrer 311-312, unm o mery
"TEKME]J npotuB Mekcuku" (TECMED v Mexico), neno Ne ARB(AF)/00/2, neno "Cumenc A. I'. mpotuB ApreHTHHBI"
(Siemens A.G. v Argentina), memo Ne Art/02/8, m mynkTtel 116-122. Jlns o3HakoMyleHHs ¢ oOmielt mHoOpMaIue, cM.:
"IpuBaTH3alys paB yesioBeKa: MHTEepdeic MeXIy 3allUTOH MEXIyHApOIHBIX WHBECTHIMH M MpaBaMH yeloBeka', MOJ pen.
Ayrycra Paiinnma u Ypcynst Kpubaym (Privatizing Human Rights: the Interface between International investment protection
and Human Rights, in August Reinisch and Ursula Kriebaum (eds.)), "3akon mexnaynapoanbix otHomenuii” (The law of
International relations) - Liber amicorum Hanspeter Heuhold, Utrecht: Eleven international publishing, 2007, pp.165-189



[IpeBeHTHBHBIE MEPHI B YTOJIOBHBIX AeTax;

OTBETCTBEHHOCTH IOPUAMYECKOTO JIUIIA 32 YTOJIOBHBIE IPECTYIUICHHUS;

OTBETCTBEHHOCTH 32 KOPPYIILHIO B YACTHOM OU3HECE;

UpesMepHOE ¥ HENPAaBOMEPHOE MPUMEHEHHE YIOJOBHOTO TIpaBa IpU PEryJIHpOBaHUU
KOMMEPUYECKOU JeSITENbHOCTH;

I'paxkmanckoe Cy0MpPOU3BOJICTBO;

e 370ynoTpeOiIeHus B X0/ CyIONPOU3BOICTBA;
OOecrnieunTenbHBIC MEPBI B TPAXKIAHCKUX JICTAX;
ITpeBeHTHBHBIC MEPBI B TPAXKIAHCKUX M KOMMEPUECKHUX JIENax;
Ipeaensl 3aUTH TOOPOCOBECTHBIX MOTPEOUTENICIH;
3moynoTpedacHUs B X0/ PACCMOTPEHHS JIE]T O HECOCTOATEILHOCTH;

AJIMUHHUCTPATUBHOE MPOU3BOACTBO
e Perucrpanus IOpUIAYECKUX JIUI M POIH HOTAPHUYCOB;
e AJIMHHHCTpPaTHUBHBIEC TPOBEPKHU;
e Peanmzanus KOHKYPEHTHBIX MOJIUTHK;

I[aHHI)II\/'I CIIMCOK TEM HE ABJEICTCA HWCUCPIBIBAIOIINM. BBIHICHCPC‘II/ICHCHHBIC 00J1aCTH  SIBJISIIOTCS
o0acTsiMH, TJie BCTPEUAIOTCs 3I0YNOTpeOIeHHS, HanOoJee 4acTo HCIOb3yeMble TIPU KOH(QIUKTE MEXKITY
IOPUINYECKUMH JIMLIAMH, YCTPAHEHNH KOHKYPEHLMH WJIH MPUHYIUTEILHOM HOIJIOIEHUH Ha TEPPUTOPUH
Poccuiickoit @eaepaunn. ABTOPbI HACTOSIIETO TOKYMEHTA COBMECTHO MOATOTOBHIIMA MPEABAPUTEIbHBII
OoTOOp TEM Ha OCHOBaHMHM HUMEIOIIMXCS Yy HUX 3HAHUM B OTHOUICHWH HaubOosiee oOmuX Qopm
3noynoTpebneHnii Ha Tepputopun Poccuiickoit denmepannu u WHBIX TocydapcTB - wieHoB Coera
EBpomnsl. Jlanee naHHbIM 0TOOP OBUI MOATBEPXkKAEH 0030pOM MMEIOLIMXCS] aHATUTUYECKHX PECYpcoB U
JIMTCPATyphbl AJ1d obecrieyeHnst COOTBETCTBUSA TCKYUIUM 3HAHUAM SKCIICPTOB B obiacTu (CCI)IJ'IKI/I Ha TaKHue
HCTOYHUKH NPEAOCTaBJICHbBI B BBGILGHI/II/I HACcTOAIETO MJOKYMCHTAa MW BO BCTYNHUTCIBHBIX ITYHKTax
TEMaTHYECKHX TJIaB).

Koncrutynmss Poccuiickoli ®enepanun MpoBo3riialiaeT COOMIOACHUE M 3alIUTy IpaB YellOBEKa B
KayecTBe 00S3aHHOCTH TOoCyJapcTBa (CTaThsl 2), paBHONpaBHE TpakjaH (4acTh 2 cTaThd 6), €AMHCTBO
9KOHOMHYECKOTO IPOCTPAHCTBA, CBOOOJHOE IEpEeMeEIeHHE TOBAapOB, YCIYr U (PMHAHCOBBIX CPEJACTB,
NOJ/ICP’KKY KOHKYPEHLIMH, CBOOOIYy SKOHOMHMYECKOH nesTenbHOCTH (MyHKT 1 craTeu §), 3amper
3KOHOMUYECKOW JeSITeTbHOCTH, HAlIPABIEHHOW HAa MOHOTIOIM3AIIMIO0 U HETOOPOCOBECTHYIO KOHKYPEHITHIO
(ctaths 34), rocynapcTBEHHBIE FAPAaHTUH U CYACOHYIO 3alUTy B OTHOILIEHHUH IIPaB M CBOOO YeIoBeKa U
rpaxaaanHa (Ctatbu 45 u 46).

Kpome Toro, cmemgyer ormeruth, uto Poccuiickas ®Deneparusi uMeeT KOMIUIEKCHYIO HAIMOHAIBHYIO
NpaBoBYIO 0a3y M MOJMTUKY IO MPOTHBOAEHCTBHIO Koppynuuu. denepanbbiii 3akoH Ne 273-D3 «O
NPOTUBOAEHCTBUM Koppynuum» oT 25 nexabpst 2008 r. (mamee — «3akOH O NPOTHBOJEHCTBUHU
KOppYIILMU») [OaeT OMpeleleHne KOPPYNIUHM, a Takke Mep M0 MNPeAyNpekACHUI0 KOPPYILUH.
[TonoxeHuss 0 MPOTUBOACHCTBUU KOPPYILMM Takxke colepkarcs B ykazax IIpesunenta Poccuiickoii
®denepanyy, MOCTAHOBJICHUAX [IpaBUTENBCTBA U MUHUCTEPCTB, PYKOBOJCTBAaX, & TAKKE B OTPACIEBBIX
3aKOHOJaTeNbcTBaX. HeKoTopele 3aKOHBI, B YacTHOCTH, YTOJOBHbBIM kojgekc u Komekc 00
aJMHHHUCTPATUBHBIX IPaBOHAPYIICHUSAX, MPEAyCMATPUBAIOT OTBETCTBEHHOCTh 32 KOPPYNIIMOHHBIE
MIPaBOHAPYIICHNUSI.

B cootBerctBum ¢ 3akoHOM «O TNPOTUBOAEHUCTBUH KOPPYIIMH» TPOTHBOJAEHCTBHE KOPPYHIHU
npeaycMaTpuBaeT TMpenynpexaeHue (BBIIBICHHE W TOCIEAYIOIIee YCTpaHEHHE NPUYMH KOPPYILHUH),
BBIABJICHHE W pacclielOBaHHEe KOPPYNLUMOHHBIX MPAaBOHAPYIICHUH, a TakKKe MHUHUMHU3ALMIO H/HIH
JIMKBUALMIO TIOCJIEACTBUN KOPPYHIIMOHHBIX NpaBoHapyeHuil. [IpeaynpexaeHue KOppynuuyd BKIOYAET
B ce0s Takue OHIIEMEHTHl, Kak (opMupoBaHue B OOIIECTBE HETEPHUMOCTH K KOPPYNLHUOHHOMY
MOBEJICHUIO, AHTHKOPPYNIHOHHYIO SKCIEPTH3y 3aKOHOB M IPaBOBBIX aKTOB (MX TPOEKTOB),
NpebsBICHNE KBATH(DUKAIMOHHBIX TPeOOBaHWH K (QU3MUYECKUM IIUIAM, MPETEHIYIONUM Ha 3aHITHE
rOCYJapCTBEHHOW JOJDKHOCTH, IPUMEHEHUE CAaHKIUI K JOJDKHOCTHBIM JIMLAM, KOTOPBIE HE PACKPBIBAIOT
CBOM J0XOJ M HMMYIIECTBO, OpraHaM HaJa3opa W T. A. B 3akoHe O MPOTHUBOJAEHCTBUM KOPPYILUHU



n3JIaraeTcsl KOHIENIMA KOH(IMKTAa HHTEPECOB Ha TOCYAApCTBEHHOH CIyOe M ompeaessieTcsl MopsIoK
ero MpenynpexaeHuss U yperymupoBaHus. OcoOble IeIM W BHIABl JESATEIBHOCTH OINPEICICHB B
HAMOHAJIBHOW CTPAaTeTHH HPOTHBOACHCTBUS KOPPYNIMHM ¥ HAIMOHAIFHOM IUIaHE MPOTHBOICHCTBUS
KOpPYILMHU (KOTOpble OOHOBIISIFOTCS KaXKbIE 1Ba FOJIa).

Oco0ble Mepbl 3alUThl MPEAIPUHAMATENCH MPEAYCMOTPEHbl B TAKUX 3aKOHOJATENBHBIX JOKYMEHTAX,
kak DenepanpHbiii 3akoH Ne 294-03 «O 3amuTe TpaB MOPUAWYECKUX JHIl W WHAWBHIYaITBHBIX
MPEIIPUHUMATENICH TPU OCYIIECTBICHUU TOCYJApPCTBEHHOTO KOHTPOJS (HAA30pa) U MYHHIIUIIAIBHOTO
KOHTpoIsD» oT 26 nexabps 2008 roxa, a Takxe denepanpubrii 3akoH Ne 78-03 «O0 yHOIHOMOUYEHHBIX 110
3aIIuTe MMpaB npennpuauMaTeneii B Poccutickoit @eneparnmm» ot 7 mas 2013 roxa.

OCHOBHBIC 3aKJIIOYCHUS IIO JaHHOMY aHaJIu3y C(bOpMYJ'IHpOBaHLI B BHUJAC 3aKOHOJATCIIBHBIX U
IMOJIUTUYCCKUX HpC,I[J'IO}KCHI/Iﬁ 1 COCTaBJICHBI B cl)opMe OTACJIBHOTO IOKYMCHTA.
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2 Bsegenue

Hacrostmuit ananm3 ocymecTBlIeH B paMKax MpoekTa “3amuTa mpaB npeAnpuHuMaresneit B Poccuiickoit
Oeneparnu ot KoppynunoHHbIX pakTuk” ([IPEKOIT P®). PaboTa B 11€10M OCHOBBIBANIACh HAa aHAJIH3E
HOPMATUBHO-TIPABOBBIX aKTOB, MPEIEJCHTHOrO IpaBa, a TaKKe OTYeTaX aHajiu3a TOCYAapCTBECHHOMN
TTOJTUTHKH.

B cirydasax KOH(I)J'II/IKTOB MCKAY IOPUINYCCKUMU JIMIIAMH, IIOMNBITKHA YCTPAHUTHL KOHKYPCHIINIO, @ TAKIKC B
ClIydadx MpUHYOAUTCIBHOI'O IIOITIOMICHUA OPpUAWYCCKHUX JIMI B PAa3HbBIX CTpaHax MCIIOJb3YHOTCA
MHOT'OYMCJICHHBIC HE3aKOHHBIC U ITOJIY3aKOHHBIE METOBI. CJ'ICI[OBaTeJ'II)HO, HNMECTCA MHOXECTBO PA3HBIX
CHOCO6OB, MMOCpEACTBOM  KOTOPBIX  TOCYAAapPCTBCHHBIC OpraHbl MOTyT OBITH HCITIOJIb30BaHbI
HCHaJJICKallluM O6p330M B OCJIX MOAACPKAHUA TaKUX BUAOB ACATCIIBHOCTH.

Psan cpencts, HarmpuMep, Tak Ha3bIBAEMOE PEHAECPCTBO, BKIIFOUYAET MHOTO Pa3HBIX BAPUAHTOB: 3TO MOKET
OBITh TIOKYNKa aKnui (C LEeNbI0 MONyYUTh KOHTPOJBHBIM MaKeT aKkUWi) WM Kpaka HMYIIECTBa C
noMomnplo (GUKTUBHOTO Mokynarensd. IIponeccyanbHble oOecrieunTeNnbHbIE MEphl (TpeaBapUTEIbHBIA
cyneOHBIN 3ampeT, HarmpuMep, B GpopMe 3aMOpa’kuBaHUS AKLUI) SBIASETCA €lle OJAHUM HMHCTPYMEHTOM,
KOTOpBIM NpennounTaroT pennepsl. B Poccuiickoil @enepanny, B COOTBETCTBUM C 3aKOHOM TakKHe
o0ecrieynTeNnbHBIE MEPhl MPUMEHSIOTCS B CIy4asix, KOTJAa MX HENPUMEHEHHUE JIeIaeT HEBO3MOKHBIM HIIH
3aTpyAHSET HUCIOJIHEHHE cyaeOHoro pemeHus. OpHako, Ha JAaHHOM OJTame, y Cyda OTCYTCTBYET
00513aTeNBCTBO 1[I0 HMCTPEOOBAHHIO OPHUTHMHAJIOB JOKyMeHTOB. Komuu, mnpenocraBieHHbIE HCTLOM,
SBIISIFOTCS JOCTaTOYHBIMH, TIPH 9TOM HEKOTOPBIE U3 TAKHX JTOKYMEHTOB MOTYT OBITH (haibCH(PHUIIUPOBAHBIL.

He3akoHHoe pelinepcTBO HM B KOEM Cilydae HE SIBIAETCS (PEHOMEHOM, MPHUCYIIUM HCKIFOYUTEIHHO
Poccuiickoit ®@enepanun. Hampumep, MbThio PoXaHCKUI yCTAaHOBWJI YETBIPE THUIIA «PEUIEPCKHUX»
METOJIOB Ha YKpauHe:

«Petioepckue» memoovl WUPOKO 8apbUPYIOMCsL, OeNAMCS He MONbKO HA <YepHble» U Kbenvie, HO
makoice 8 YeloM Ha pasiuyHble BUObl  3AKOHHBIX, IKOHOMUYECKUX U  NOJUMUYECKUX
UHCMPYMEHmMOo8 u Konmekcmos. Hecmomps na mo, umo na Yxpaune moogicno natimu aoboe oeno,
KOMopoe — Modicem  Npountiocmpupo8ams — NPaKmMuyecku 1000t  BO3MOJCHBIL — 8APUANM,
bonbuUHCMBo 0ell noonaoarm nod  HeboIbuioe Koauuecmeo 6udos: Ilpunyoumenvhoe
OAHKpOMCMBO UMY KPUSUC 8 KOMMEPUECKOU OesimenbHOCml, 6 pamMKax KOmopulx petioep
noyuaem NpeuMyuwecmso u3-3a ciabocmu, npucyueli. KOMMep4eckol 0esmenbHOCmu, 8 Yeusix
3axeamums KOHMPOJb, AMAKU AKYUOHEPOS- I0PUOUHECKUX TUY UL MUHOPUMAPHBIX AKYUOHEPOS,
6 PAMKAX KOMopbwix peuoep, KaK npasuo, noiyiaem 0010 MEeHbWUHCMEA 8 COOMBemcmsyouel
KOMRAHUU, A MaKdce NnocpeoCmeom UCNONb308AHUS KOPPYMAUPOBAHHO2O CYOeOH020 peuleHUs,
nO00eIbH020 OOKYMEHmAa, Ub0 UHO20 OaBleHUs, KOHGEpMUpPYem OAHHYI0 0010 8 KOHMPOIbHbII
naxkem u yCmaHasiueaem KOHmMpOIb HAO KOMAAHUEU, 2panicOaHcKue cyoebHble UCKU, KOmopble
OCHOBbIBAIOMCSA HA MOM, YMO KOPPYMAUPOSAHHbIE CYObl GbIHOCAM PeUeHUsl 8 NOab3y peloepos,
KOmopbvle  BNOCIeOCMBUU CMPEMAMCS  NOLYHYUMb  KOHMPOAb HAO KOMNAHuel 6 cyoe;
BbLIMO2AMENLCIMBO, NOCPEOCMBOM NPOBedeHUsl KAKUX-TUO0 OeCKOHeuHblX wmpagos, nposepox
UM UHO20 AOMUHUCMPAMUBHO2O0 OAGIeHUs, OMKA3d OMm 3HAYUMOU Ol OCYWecmeneHus
0esAmenbHOCIMU TUYEH3UU UIU PAa3peuienus, maK HA3vleaemvle <3aKasHble» Y20106Hble 0end»,
HenocpeocmeeHuble usuieckue yeposvl Uy Qusuveckoe odasieHue. B borvuuncmee ciyuaes
Gaxmuyeckux peridepcKux 3axeamos, d1emeHmvl Oonee 00HO20 6uda GCMYNarm 6 uzpy, U
petidepbl MO2Ym makice MeHsmb MAKMUKY 60 6PeMs. HANAOCHUS»

B o3romM KpaTkoM U3BIEUEHHMM MOXXHO YBHIETh BAXKHYIO pOJIb KOPPYMIIMPOBAaHHBIX CYZOB,
3II0YTIIOTPEOTICHNsT CO CTOPOHBI aJIMUHHCTPATHBHBIX OPTaHOB, KOTOPHIE MPOBOJST MPOBEPKH, BBLIAIOT
JUIIEH3UHU /pa3pelieHus, a TakkKe MPUMEHSIOT MTpadbl U WHUIHHPYIOT YTOJIOBHBIE PACCIEAOBAHHMS.
Taxke HW3BECTHBI TaKHE XapaKTepPHbIE OCOOCHHOCTH, KaK BOBJICUYEHHE IOJUTHKOB (M30paHHBIX
JIEMyTaTOB) B KaMITaHUIO MPOTHUB KOMIAHWH, KOTOpas SBIAETCS IENbI0 TOTJIOMIEHHS, pa3pemeHus co

2 poskanckuii, M. (2013) Kopnopamusnoe peiidepcmeo na Yipaune (Rojansky, M. (2013) Corporate raiding in Ukraine).
http://www.irex.org/sites/default/files/Rojansky%20EPS%20Brief.pdf
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CTOPOHBI UCTIOJHUTENBHBIX OPraHOB BIACTH HA CMEHY PYKOBOJICTBA B KOMIIAHUSAX, KOTOPHIE YaCTUYHO
NPUHAUIEKAT TOCYIAapCTBY . B APYrHX CIydasx TaKHMe 3710YMOTPEONCHHS CTAll BO3MOXHBI B CHIY
CYIIIECTBOBAHUS MPABOBBIX JIa3€€K U M3IUITHETO (opMalI3Ma B PETyINPOBAHUH MPEITPHHIMATEIBCKOM
JIeATETbHOCTH, KOTOPBIE MOABEPTal0T KOMIAHUHU BEICOKOMY PUCKY HapyIICHHUS 3aKOHA, a CIIEOBATENBHO,
BEIYT K HATIOXKEHHIO PEryIATOPHBIX H yTOTOBHBIX CAHKIIHIA .

3noynoTpebiaeHnss MOryT, B OCOOEHHOCTH, HAaHECTH BpPEA B TE€X CIIydyasiX, KOTJa OHHM HCIIOJb3YIOTCS He
MEJIKUMH YHHOBHHUKAMU ISl CaMUX ce0sl, a B MMOJb3y KOMMEPUYECKHUX MPEANPHUITHH, KOTOPBIE CBS3aHBI C
¢Gu3NUeCKUMH JIMIIaMH, MMEIOLIMMHU BIMSHUE B IOJIMTHUYECKOW WIM aJMMHUCTPAaTHBHOW cdepax. B
MEXIYHapOIHON IPAaKTHUKE HE PEIKH Cilydyad, KOrja aJMUHHCTPAaTHBHbIE Oapbephbl IMPENATCTBYIOT
KOHKYPEHIIMH B TE€X OOJIaCTSAX, Tie HEKOTOpBIE BBHICHIME TOCYIAPCTBEHHBIC M TONUTHUYECKHE NESTEIH
uMeroT cBoi uHTepec. Hampumep, B otdere ['ocymapctBenHoro nemapramenta CIIIA B oTHomEeHUU
Apmenun ykazaHo: «KpymHble CEKTOpPBI 3KOHOMUKH ApPMEHMHM KOHTPOJIMPYIOTCS OH3HECMEHaMH,
MMEIOUIVMH CBSI3U C BIHATENBHBIMHU U COCTOSATENBHBIMU JIIObMH, HEKOTOPBIE U3 HUX ABISAIOTCS WIEHAMHU
napjaaMeHTa WM APYTMMH BBICOKOIOCTABJICHHBIMU JOJDKHOCTHBIMHU JIMIAMH, KOTOpPBHIE OOECTICYHBAIOT
JOMUHHMPOBAaHUE PBIHKOB, HAXOAALIMXCS MO 3aLIUTOW rocyJapcTBa. DTO cO34aeT O0apbepbl AJSl HOBBIX
YYaCTHUKOB, BBIXOISIIUX Ha PBHIHOK, OTPaHUYMBAECT BBIOOp MOTpeOHTENEH, a TakXKe MNPENsITCTBYET
OCYIIECTBJICHUIO MHBECTUIMI CO CTOPOHBI MHOT'OHALMOHAJIBHBIX KOMIIAHUI, KOTOpPhIE HACTaMBAIOT Ha
YCTQHOBJICHUM  NApTHEPCKMX  OTHOLIEHWH C€  MOJUTUYECKH  CBOOOJHBIMHM  KOMMEPUYECKHMHU
npeanpuATHAME°. [IpaBUTENBCTBO MOXET B HEKOTOPBIX CIIydasX NPHUBJICKATH «OPTaHbl, BKJIIOYAs
HAJIOTOBBIE ¥ TAMOYKEHHBIC CITYKOBI, B 00ph0E C MOTUTUIECKUMH HITH IKOHOMUYECKUMH OIMOHEHTAMU.
DaBOPUTH3M MOXKET MPOSABIATECS CaMOCTOSITEIBHO, HAalmpHUMEp, B BHUJE 3aKIIOYEHHs JOrOBOPOB Ha
YCIIOBHUSIX TOC33aKYIOK ¢ KOMIIAHUSIMH, UMEIOILMMH XOPOIIKE CBS3U C BIUATEIBHBIMU M COCTOSTEIbHBIMU
MoABMH’, B TO BpeMs KaK JMCKPUMHUHALHS IMPOSBIAETCS B (DOpME MPHHYIMTENHHON IIPONAKH
KOHTPOJIGHOTO T1aKeTa aKIHii KAKOMY-/TH00 JIHILY, CBA3aHHOMY C JOJKHOCTHBIMH JTHIAMH .

Temarnueckuii MOAXOJ, TPHUMEHSEMBI B XOJ€ OCYIIECTBICHHS HACTOSIIETO aHaln3a, SBISIETCS
WHHOBAIIMOHHBIM B TOM CMBICJIC, YTO OH HE SBJISCTCS YCTAHOBJICHHOW OOJACThIO M3yUYCHUS
3II0YMOTPEOIEHIS CO CTOPOHBI TOCYAAPCTBEHHBIX OPTaHOB B CBSI3H, B YACTHOCTH, C KOHMIMKTAMH MEXKIY
IOPUIMYECKUMH  JTUI[AMH, YCTPaHEHHEM KOHKYPEHIUH WIW NPUHYIUTEIFHBIMA TOTJIOMCHUsIMU. B
00111eM, IEJIOCTHOCTh U BEPXOBEHCTBO MPABOBBIX MEpP, KOTOPbIC MPEAHA3HAUCHBI U MPEAYyHPEK ACHUS
TaKOro 3JI0yHnoTpeOsIeHNs, OCHOBAHbI B IICJIOM Ha YIOJIOBHO-IIPOIECCYaIbHOM IpaBe (M YaCTHMYHO Ha
MaTepUaTbHOM yTOJIOBHOM IIPaBe), aIMUHUCTPATUBHOM IIPOU3BOJICTBE, OOIMIUPHOM CBO/IE TPaXKTaHCKOTO
mpaBa, a TakKKe OCHOBAaX [0 TPOTHBOACWCTBUIO KOPPYIIMU W  CYIIECTBEHHOW dYacTh TIpaBa,
MOCBSIIIEHHOTO OCHOBHBIM MpaBaM uYejioBeKa. B  OTCyTCTBHE CYIIECTBYIOLIEH JIE€UCTBYIOIEH
aHAINTUYECKOH OCHOBBI W OIIGHKM OCOOBIX TOTpeOHOCTEH, NpeAMET WCCIEeOBaHUS ONpeesieH
3KcriepTaMu B coTpyaHudecTBe ¢ CoBeToM EBponbl Ha paHHUX CTaAUSIX IPOBEACHUS aHAIU3A.

B wuccnenmoBaHMu He WCMONB3YIOTCS KaKue-THMOO YCTAHOBJICHHBIE OMNpEACNCHUS KOH(MIMKTAa MEXITy
IOPUIMYECKUMH JIMIIAMH, KOHKYPEHIMN U momiomeHuil. OQHON U3 NMPUYUH SABISAETCS TO, YTO €1Ba JIU
CYILIECTBYIOT YHHUBEpPCaJbHBIE COTJacOBAaHHBIE ONpEIENICHUs, W, HalpuMep, TaKOH TEpPMUH Kak
KKOH(IIMKT MEKAY FIOPUANIECKUMU JTUIIAMU» OTCYTCTBYET B 3aKOHOJaTenbcTBe Poccutickoii denepanmu.
Boinee Toro, B peaqbHOMN >KU3HU MOJUTHKA 1O IPOTUBOJACHCTBHUIO 3JI0YHOTPEOICHHUSM B HCIOIb30BAHUH
rOoCyJapCTBEHHBIX OpPraHOB HE BCerja NMPUMEHSETCS W pealu3yercsl ¢ SIBHOM LEJIbIO, HallpaBJICHHON
UCKITIOUUTENBHO HAa YpPETryJHpOBaHHE MPOOJIEM KOMMEPYECKOTO CeKTopa (MCKIIOYEHHUSIMH, BEpPOSATHO,

8 Cm. http://www.advisers.ru/file/advisers/rejdery_Ukraina.pdf

* TIpenoxeHns 0 TOBBIIEHHIO (BEKTHBHOCTH GOPEOBI ¢ PeiilepCTBOM (HE3aKOHHBIM 3aXBATOM COOCTBEHHOCTH). JKypHarm
“HenBmXuUMOCTh u WHBECTHIINH. [TpaBoBoE perynupoBanue”, Howmep 1 (38), Anpenb 2009
http://dpr.ru/journal/journal_36_15.htm

® TocymapcTsennbiii nenaprament CLUIA (2013) "OTuer o nHBeCTHIHOHHOMY KauMary - Apmenns” (US Department of State
(2013) Investment Climate Statement — Armenia).

http://www.state.gov/e/eb/rls/othr/ics/2013/204593.htm

6 AxryanbHble KOMMeHTapuH (2012) Xasun: koppynyus coepaicusaem pazgumue KOHKyperyuu 6 P®.
http://actualcomment.ru/news/44074/

" Cerrrc, A. (2009) "HenpyskecTBEHHbIE TOTTIONICHHS, peiiIepCKie 3aXBaThl H 3aXBaThl KoMmanuii B Poccun” (Settles, A. (2009)
Hostile Takeovers, Corporate Raiding, and Company Capture in Russia).
http://www.cipe.org/sites/default/files/publication-docs/083109.pdf
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SIBISIIOTCSL TPUHSITUE KOHKPETHBIX Mep B CTpaHax, IJ€ HE3aKOHHOE pPeUIepCTBO CTAHOBUTCA
OOIIETIPUHATHIM SABJIEHUEM, YTO HE MOXKET HE BBI3BIBATh TpeBOry). CKOpee BCEro MOAX0[] 3aKII0YaeTCs B
YCTaHOBJICHWH TOBOPOTHBIX MOMEHTOB, KOTJa KOH(DIMKTHI MEXIYy CAaMUMH aKIMOHEPAMH WM MEXIY
aKIMOHEepaMH W HMX KOMITAaHUSMH, OOph0a B CBS3U C PHIHOYHON KOHKYPEHIIUCH, a TaKkKe MOIMBITKU
HEJPY>KECTBEHHOTO TOTJIOIICHUST MOTYT CTaTh HE3aKOHHBIMM W OOJIETYEHBI 3a CYET MPOOEOB B
PETYINPOBAaHUH W YMBIIIUIEHHOTO 3JI0YTIOTPEOIEHIS B NCIIOIB30BAaHIH TOCY/IapCTBEHHBIX OPTaHOB.

Otuer OOBEAMHSET TPU KPYNHBIX O0ObekTa aHanmza. llepBeili — 0030p 00s3aTENbHBIX U
pPEKOMEHIATENFHBIX MEKIYHAapOJHBIX CTaHIApTOB. BTopol — aHanm3 mpoOieM H XapaKTepHBIX
0COOCHHOCTEH 3aKOHOIATEIHPHOW OCHOBHI M TIPAakTUKH B Poccmiickoit ®@enepammm. Tpernir — 0030p
OmbITa Jpyrux rocyaapcts - uieHoB CoBera EBpombl M KOHKpETHBIC CIy4aW HaAJeKalled MPaKTHUKH.
[lepeunciienHble OOBEKTHI COOTBETCTBYIOIIMM OOPa30M OTpPa)XCHBI B CTPYKTYpe OOJIBIIMHCTBA TJIaB
(HecMOTps Ha TO, YTO B OTHOIICHWM HEKOTOPBIX TEeM OTIENbHbIE MEXIyHAPOIHbIE KpPUTEPHH,
XapaKTepHbIE MCKIIOYUTEIBHO JJIs JAHHOW TeMbI, He ompeaesicHbl). Kaxmaoi riiaBe mnpeamecTByeT
KOPOTKHI 0030p BHIOB 3J710yMOTPEONICHUI B UCTIONIL30BAHNHN 3aKOHOIATEILHOM 0a3bl 1 3710yMOTpeOIeHUI
B UCTOJB30BAHUH TOCYJAapPCTBEHHBIX OPTraHOB, B OCOOCHHOCTH, B OTHOIICHHH ()eHOMEHA HE3aKOHHOTO
peiaepcTaa.

Br16op ctpansl s pazdopa OCHOBaH Ha HECKOJIBKHX COOOpaKeHHAX, 4TOOBI (1) ompenenuts Hanboee
Ba)XHBIE MOJIENH, YCTaHOBJIEHHbIE B EBpome, (ii) oxBaTUTh Kak cTpaHbl Bocrounoit EBpombl, Tak u
ctpanbl ObiBIIero Coerckoro Coro3a, (iil) moka3ath YHUKaIbHBIE MTOAXOABI, (V) HCIOIB30BaTh Hauboee
JOCTYIIHBIC JaHHBIC 06 OIIPCACICHHBIX CTpaHax. HOCJ’ICI{HI/Iﬁ ACIICKT SABJIAACTCA BAaXXHBIM, ITOCKOJIBKY
UCCIIEZIOBaHNE OBUIO OCYIIECTBICHO 0€3 BO3MOYKHOCTH H3Yy4YHTh HAIMOHAIBHBIE OPTaHbl BIACTH C
MOMOIIIBIO TIPOBEJICHHUS OMIPOCOB MJIM 3aMpoca HHPOPMAIIMK Y HUX CAMUX HHBIM 00Pa30M.
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3  ¥YroyoBHOe CyA0NPOU3BOACTBO
3.1 3aoynorpedJieHus B X0/ie paccjie/IOBaHUs YrOJ0OBHBIX NpecTyIJIeHuii

l'ocynapcTBeHHBIE OpraHbl U JODKHOCTHBIE JIMIA, KOTOPBIE MPOBOJSAT YTOJOBHBIC PACCICAOBAHHS U
MpPECIEIOBAHUS, UMEIOT IIMPOKUE TMOJTHOMOYHMS Ha BMEHIATENBCTBO B TMpaBa YacCTHBIX JIHI[, Kak
¢u3nYecKnX, Tak U IOPUANYECKHX. B crcTeMax ¢ XOpOIIMM MPaBOBBIM PETYIHMPOBAHHEM IPHUMEHEHHE
TaKUX TOJHOMOYMH HAJJIEKalIiM 00pa3oM OTPaHWYEHO M TIOUICKHUT MPABOBBIM MpoBepkaMm. Tem He
MeHee, B OOJIBIIMHCTBE CTPAH TaKUE TOJTHOMOYUS MCIIOJIB3YIOTCS B HEKOTOPBIX CITydasX HEMPaBOMEPHO
BBHJy OTCYTCTBHSI KOMIIETEHIINY, HEOPEKHOCTH WIIA TIPECTYITHOTO HAMEPEHHSI.

B Poccun Tak HaspiBaeMble «3aKa3HbIE Jella», BEPOATHO, SBISIOTCS HaunOoyee SIPKUMHU MPHUMEpPaMu
YrOJIOBHO-TIPaBOBOTO 370ynoTpebnenns. JlaHHBI TepMHH NPUMEHSUICS KaKk K YTOJOBHBIM JeJiaM,
«3aKa3aHHBIMU» TPETHUMH JIMIIAMH B LIeJIsX caboTaka KOMMEPUECKHX KOHKYPEHTOB, TaK U K YTOJIOBHBIM
JenaM, WHUOUUPOBAHHBIM TNPAaBOOXPAHWUTENBHBIMH OpraHaMd B Lenax TIpadeka WM HMHBIX
HEeHAUIOKAIMX 1enax°. YacTo KOppyIIHMOHHbIE KOMMEPUYECKHE MOTHBBI COBIAJAOT B OTHOIICHHH 3THX
JIBYX THIIOB JIeJl, HO TAKTHUKA OCTACTCS TOM )K€ caMOM, U JaHHbIE MOTHBbI OJHUMAIOT OOIIME MPABOBbIC
Bonpocmg. YronoBHOE mpeciiefoBaHWE 3a TpadeX paclIMpeHo B LEIIX 3aTPOHYTh 3aKOHHBIC
KOMMEPYECKUE TPEAIPUATHSI, YTO JOCTUIAECTCS C MOMOLIBI0 KPEaTMBHOIO HCIIOJIB30BAaHUS J1a3€eK B
3aKOHE WJIM €ro ABYCMBICICHHOCTH B LIEJSIX CO3JaTh YIPO3y YroJIOBHOTO IpecielOBaHUs, KOTOpas Obl
OTCYTCTBOBAJIa NPH MHBIX OOCTOATENBCTBAaX. B Apyrux ciydasx, HapylICHHs, COBEPILEHHbIC B PaMKax
3aKOHHBIX YTOJIOBHBIX pacclie/IOBaHUH, MOTYT HalWTH MPOCTOe OObsICHEHHE B Jla3eiikax B JEHCTBYOIIEM
3aKOHOJATENILCTBE M CyAeOHOW mpakTuke. OHM, TeM HE MeEHee, CO3Jal0T HEMpPONOPIHOHAIBHOE
BMEILATEIBCTBO B CIIOCOOHOCTh KOMITAHUH OCYILECTBIISITH CBOIO KOMMEPUECKYIO ACATENbHOCTh ' wm B
€€ IpaBa CaMOCTOATENBHO I0JIb30BATHCA UMYLICCTBOM.

[TockonmpKy OpraHbl MpeIBapUTEIHHOTO CIECTBUS OONAMAIOT IMMPOKMMH MOJTHOMOYHSMHU I Havaja
YTOJIOBHOTO pacclie[IOBaHMs, cOOpa TOKa3aTeNbCTB, OKa3aHUs JaBIIeHUS Ha OOBHHIEMOTO, OOBHUHSEMBIC
JIUIIAa UMEIOT 00JIee CKPOMHBIM HA0OP CPEJICTB IS 3alllMThl CBOMX IPaB, BKIIOYAs MPABO HA 3al[UTY OT
HE3aKOHHOTO YTOJOBHOIO MPECIIECIOBAHUSL.

OObIUHBIE BUJIBI 3710YTTOTPEOJICHHUH BKIIFOUAIOT B ceOsi:

e He0oOOCHOBAaHHBIE JANMCKPELMOHHBIE CIIEACTBEHHbIE JeHCTBUS (BKJIIOYAs peHabl, HU3IbITHE
JOKYMEHTOB), MHOIJJa Ha TOM OCHOBaHHH, YTO 3aKOHOAATEJICTBO YCTAHABIMBACT OOLIMPHBIC
KPUTEPUH JUISl OCYIIECTBJICHHS BBHINICYKA3aHHBIX JEHCTBHI', HJIM HA TOM OCHOBAHMH, UTO
JOTKHOCTHbIE JTMIA YIACTBYIOT B KOPPYIIIHOHHBIX CrOBOPAX

e OOBICK M U3BATHE, KOTOPbIE IO3BOJIIIOT OCYIIECTBUTH JIMOO HE3aKOHHOE U3BTHE
KOH(pUICHINAIFHOW MH(pOpMAMK WM HEONPABIAHHOE M HENPONOPLHOHAIBHOE 3aTpyAHEHHE
JEATENIBHOCTH IOPUINYECKOTO JIMLA, HAIpUMEp, IOCKOJBbKY OCYHIECTBIEHUE JESATEIBHOCTH

8 CroGummkoB "Koppymims B coBpeMeHHO# Poccrn”, 33-34 (2009)

® Tomac PaitpcToyH, "BoopyKeHHOE HETPaBOCY/HE: 3T0YOTPEONCHIE 3aKOHOM M 00IIask CHTYAIHS ¢ TIPECTYIHOCTBIO B MOCT-
coserckoii Poccuu™ (Thomas Firestone, Armed Injustice: abuse of the law and complex crime in post-soviet Russia). Denv.
J.Int’l L & Pol’Y Vol 38:4

0 Crares 34 Koncruryun Poccuiickoit denepanun riiacut, uto "Kaxapii nMeeT npaBo Ha CBOOOHOE HCIIOJIb30BAHUE CBOMX
CIOCOOHOCTEH U MMyIecTBa Ui NPeANPUHIMATEIbCKOM U HHOW He 3alpeIleHHO 3aKOHOM SKOHOMUYECKON AeSTeTbHOCTH .

% Hanrponkesuu, A. (2009) Deomoyus Koppynyuu: HeOpydtcecmeentvie nOZIOWeHus, pelioepeKue 3aX6ambl U 3axeambl
rxomnanutt 6 Poccuu (Nadgrodkiewicz, A. (2009) Evolving Corruption: Hostile Takeovers, Corporate Raiding, and Company
Capture in Russia). http://www.cipe.org/blog/2009/09/02/evolving-corruption-hostile-takeovers-corporate-raiding-and-company-
capture-in-russia/#.Usuz6WDXxsRg

Denopos, A. (2010) Peiidepcmeso u kopnopamusubwiii wianmadxic, p.47.
http://www.zahvat.ru/media/bookshelffile/original/34484.pdf

12 [IpenyoxeHus: Mo MOBBIIEHNIO 3()(GeKTUBHOCTH OOPHOBI ¢ peliepcTBOM (HE3aKOHHBIM 3axBaToM coOcTBeHHOCTH) JKypHan
,»HEIBIIKUMOCTh u WHBECTHIINH. [TpaBoBoe peryaupoBaHue” Howmep 1 (38), Anpenb 2009
http://dpr.ru/journal/journal_36_15.htm
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HEBO3MOXXHO 0€3 W3BATHIX OOBEKTOB, a CBI3b MEXKIy OOBEKTaMH M MOJ03pPEBaEMBbIM
IIPECTYILICHHEM COMHHUTEIBHA (CM. TaKxke riasy 3.2)";

e Havano yromoBHOro paccienoBanusi 0e3 HATHYHS HA TO OCHOBaHHM, WM TIPU HAITUYWUU HESICHBIX
OCHOBaHHiT (3aKa3HbIC YTOIOBHBIE PECIIEIOBAHAS ),

e Boz0yxIeHHe yroloBHOTO pacclielOBaHUsl B CIydasX, KOTOPBIE IO CYLIECTBY MPEICTABISIOT
cO0OH TpakIaHCKHE CIIOpBI, HAIPUMEP, MEXKIY aKIHUOHEPOM M PYKOBOACTBOM KOMIAHHHU (CM.
takxe [naBy 3.6);

e PasperieHrie Ha OCYIIECTBICHHE CICICTBEHHBIX JICHCTBUHN JODKHOCTHBIMHU JTUIIAMU, KOTOPBIE HE
UMEIOT TIpaBa Ha MPEJIOCTaBIICHUE Pa3peIlCHHs], WM OCYIIECTBICHUE CIICICTBCHHBIX JICHCTBUH,
TaKUX KaK IpOCTyIlIMBaHHE TeeOHHBIX Pa3rOBOPOB, BOOOIIE O€3 pa3pelieHus;

e Henannexaiee JOKYMCHTHUPOBAHUEC CICACTBCHHBIX JICHCTBUI.

HocrtymHble cpencTBa MpaBOBOW 3amuThl He ABIsOTCA d(dextuBHBIMU. B 1emom, koaddummeHt
BBIHECCHHSI MPUTOBOPOB B Poccum noBonbHO Bhicok. C MOMEHTa Hadana paccleIOBaHUWs, Halexaa Ha
OTPABIAHHE B CyIE SBISETCS MATOBEPOSTHON. B COOTBETCTBHE ¢ HMEIOIMMUCS cBeaeHmsME - B 2011 T.
CyJlaMu OBLJIO BBIHECEHO OJIMH MUJUIMOH CYACOHBIX perieHuil. 13 Hux 712 Obuth OompaBaaTeIbHBIMU, YTO
cocraBisieT meHee yeM 0,1%.

B COOTBETCTBHH C OTYETOM'® O YHCJIE 3aKIIOYEHHBIX, COCTABICHHBIM MHCMUMymom KpuMuHono2uu u
yeonosnoco paccaedosanus (Institute de criminologie et recherche penale) Jlo3anrckoro yHuBepcureTa,
KOJIMYECTBO 3aKJIFOUYECHHBIX, COJCPIKAIIUXCSI TIO/T CTPaXKel 3a COBEPIICHHE IKOHOMHUYESCKUX MPECTYILICHHUIA
B €BPOIIEICKMX CTPAHAX COCTABIAET B CPEITHEM HECKOJIBKO COTEH' .

B Poccun cBepenus o nMLAX, COAEpXKAIIMXCS IOJ CTPaXeil WM B TIOPbME 33 3KOHOMHYECKHE
MMPECTYIICHUS, UBMCHAIOTCA B 3aBUCUMOCTU OT MCTOYHHKA, XOTA KOJIHMYCCTBO (OT JCCATKOB TbICAY A0
Gomee uem 120 000'®) sBHO mammoro Gombme uem B apyrux crpadax CE. Kommuectso
npeanprUHUMATeIeH, NPUTOBOPEHHBIX 32 COBEPIICHHE AKOHOMUYECKHUX MPECTYIUICHHH, 3a MOCEACHUE
roABl COCTaBIsieT Ookomo 240 000, [Mpubnm3utensHo 3,5 MIWUIMOHOB W3 HHX, CpPeId KOTOPBIX
MMPAKTHYCCKHU Ka)KI[bIﬁ ABJIACTCA NPCAIIPUHUMATEIICM, UMCIOT Cy,ILI/IMOCTI)ZO.

Bpe3ka 1. O0muii npuMep KOPPYMIHMPOBAHHOIO 3JI0yNOTPeOJeHUsI ¢ MCHOJIb30BaAHHEM
MOJTHOMOYMIA M0 MPOBEIEHUI0 pacciae0BaHNs.

Cymonpou3Bo/ICTBO IO JienaM 00 3KOHOMHYECKOM MPECTYIUICHHH CYIIECTBEHHO OTIIMYAeTCS OT
CyIONPOU3BOJICTBA IO JIPYTUM BHUAAM MPECTYIUICHUN. J(OJDKHOCTHBIC JIMIIA, OCYIICCTBILIOIINE
MpeBapuTEeIhbHOE  CIEJCTBHE, TIEPUOJUYECKHA IPEIOCTABISIOT  CIENOBATEI0  MaTepUalbl,

13 IIpoTrBONIpaBHBII W HE3aKOHHBIH OOBICK YacTO SBIAETCS OOBIYHBIM CpPEACTBOM IS HE3aKOHHOTO IIOJydCHUS
KOH(pHUICHIIMATbHOW WHG)OPMAIMM O COOTBETCTBYIOUIEH KOMIIAHUHM WM (U3UUECKOM JIMIlE, KOTOpas BIIOCIEICTBHHI
UCTIONIB3YETCS JUISl OCYILECTBIICHHUS TIPUHYIUTEIBHOTO TOTJIOmeHus. [IpeioskeHns o MOBHIIICHUIO S GEKTHBHOCTH OOPHOBI ¢
peiinepcTBoM (HE3aKOHHBIM 3aXBaToM coOcTBeHHOCTH) JKypHan ,,HempmxumocTs u mHBecTHIMH. [IpaBoBoe perymupoBaHue”
Howmep 1 (38), Anpens 2009 http://dpr.ru/journal/journal_36_15.htm

1% Cm. ®aiiperoyn, T. Boopyorcennoe nenpasocyue: 310ynompebnenie 3aKoHom u 0buas CUmyayus ¢ RPeCnynHOCIbIO 8 ROCH-
cosemckot Poccuu (Firestone, T. (2010). Armed Injustice: Abuse of the Law and Complex Crime in Post-Soviet Russia).
http://djilp.org/wp-content/uploads/2011/08/Firestone.pdf

15 http://polit.ru/news/2012/07/27/judge/

18 http://www3.unil.ch/wpmu/space/files/2014/04/SPACE1 2010 English.pdf

o Hanpumep, B Yemckoi PecyOnmke - 3 284, B ®unnsaanu - 114, B I'perun - 54, B Upnanguu - 44, B Jlutse - 725, B
Koponescrse Hunepnannos - 218, B Hopseruu - 141, B [Tonbuie - 113, B Pymbinum - 76, B Ucnanuu - 1 646, B lBenuu - 272, B
Typuun - 3 710 u B CoenunerHom KoponesctBe - 1 565. OcoObiM uckmodeHueM siBisieTcs [epmanwms, rae 8 500 i
coJiep)KaTcs MO CTpaxel B CBS3M C COBEpIIEHHEM SKOHOMUYECKUX MpecTyIuleHHH. BeposTHo, Takoe "pekopaHoe KonudecTBo"
CBSI3aHO C OTCYTCTBHEM YTOJIOBHOM OTBETCTBEHHOCTH FOPHIMIECKHX JIUIL.

8 http://www.kommersant.ru/doc/1912952, http://www.bbc.co.uk/russian/russia/2012/07/120704 _russia_corruption.shtml,
http://www.radiomayak.ru/news/show/id/61575/rcl/25,http://www.forbes.ru/sobytiya-column/vlast/80917-samyi-negumannyi-
sud
http://fed.sibnovosti.ru/business/236756-prezidenta-putina-poprosili-ob-yavit-amnistiyu-dlya-biznesmenov-osuzhdennyh-za-
ekonomicheskie-prestupleniya

20 http:/Awww.rg.ru/2011/02/09/amnistia-anons.html
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http://dpr.ru/journal/journal_36_15.htm
http://djilp.org/wp-content/uploads/2011/08/firestone.pdf
http://polit.ru/news/2012/07/27/judge/
http://www3.unil.ch/wpmu/space/files/2014/04/SPACE1_2010_English.pdf
http://www.kommersant.ru/doc/1912952
http://www.bbc.co.uk/russian/russia/2012/07/120704_russia_prejudgment.shtml
http://www.radiomayak.ru/news/show/id/61575/rcl/25
http://www.forbes.ru/sobytiya-column/vlast/80917-samyi-negumannyi-sud
http://www.forbes.ru/sobytiya-column/vlast/80917-samyi-negumannyi-sud
http://fed.sibnovosti.ru/business/236756-prezidenta-putina-poprosili-ob-yavit-amnistiyu-dlya-biznesmenov-osuzhdennyh-za-ekonomicheskie-prestupleniya
http://fed.sibnovosti.ru/business/236756-prezidenta-putina-poprosili-ob-yavit-amnistiyu-dlya-biznesmenov-osuzhdennyh-za-ekonomicheskie-prestupleniya
http://www.rg.ru/2011/02/09/amnistia-anons.html

MOJIYYCHHBIE B pPe3yJbTaTe UX PpACCICAOBAaHUSA, a TAKXKE MNPEANPUHUMAIOT IOMBITKY YTOBOPUTH
ciemoBarens BO30OYAUTH YTOJIOBHOE JIeTI0 Oe3 MpOBeIeHNUS JONOTHUTEIFHON IpoBepKu. HOT oA, 3TO
JIOKA3bIBACT, 4YTO «CJCICTBEHHBIC JCHCTBUS» TPOBOJATCS B OTHOIICHUM KOMMEPUYECKOM
OpraHu3alliM C 3JIO0YMBIIUICHHBIM HamepenueM. [locne Toro, kak meperoBophl ¢ PyKOBOACTBOM
MPEANPUATAS O TPEIOCTABICHUN KaKOW-THOO0 HE3aKOHHOW BHITOABI HE Jalld IOJOKHTEIHHBIX
pe3ynpTaToOB, JO3HABATENH XOTAT TIPOJEMOHCTPHPOBATH HE JKENAIIEMY COTPYIHHUYATH
OM3HECMEHY, KaKk OHU MOTLYT OYCHb YCIOXHHUTh €ro/ee >KH3Hb C TIOMOIIBI0 BO30YKICHUS
YTOJIOBHOTO Jiea. TeM BpeMeHeM, OHH CTapaloTCs IMOKa3aTh, YTO MX CJIEICTBEHHBIE AEHCTBUS OBLITH
HE HampacHbl. B TakWx ciydasx TIIaTelbHAas IPOBEpPKa IPEJOCTAaBICHHBIX MaTepuanax, Kak
MIPABUJIO, TTOKA3bIBACT (DUKTUBHBIN XapaKTep YTBEPIKICHUS O COBEPIICHUN TPECTYIUICHUS.

3.1.1 Poccuiickas ®@enepamnust

Bpe3ska 2. [Ipumep He000CHOBAHHOTO YT0JIOBHOTO Npecie 0BaAHUS

«COOCTBEHHUKH XUMHUYECKHX MPEANPUSTHH OBbIIM HNOABEPIHYTHI YIOJIOBHOMY IPECICAOBAHHUIO CO
croponsl DenepanpHolt ciy)k0b1 Poccuiickoit deneparuu mo KOHTPOIIO 32 000POTOM HAPKOTHKOB
(manee — «®CKH») Ha ocHoBanuu cratbu 234 VYrojoBHoro kojaekca P®. CoOcTBeHHHKAM
xumuueckort kommanun «HITIK «Codake», mociae TOro Kak OHM OTKIOHWJIM HPEIOKECHUE
nmomxHOocTHRIX Il @CKH Ha mocTaBKy MPOU3BOIAUTENIO JIEKapCTB B TaKUKHUCTaHE HEOOXOIUMBIX
XMUMHUYECKUX KOMIIOHEHTOB B wuroHe 2004 1., mOpeabpsBiIcHO OOBHHEHHME B HE3aKOHHOM
pacnpoCcTpaHEeHUH TaK Ha3bIBAEMBIX «OIACHBIX» BEIIECTB, U OHM OBUIM 3aKIIIOYEHBI MO CTPAXy A0
cynebnoro pasbuparensctBa B utone 2006 r. OTcyTrcTBHE B 3aKOHE OIPENENICHUS «OMacHBIE
BEILIECTBA» MO3BOJIIIIO CIEOBATENSIM OOBSBUTh XUMUUYECKUH PACTBOPUTEND «IAUITHUI» «OMACHBIM»
BEIIECTBOM JIMIIb Ha OCHOBAaHUHM pe3yibTaToB BHYyTpeHHeW skcrneptussl OCKH. Okcneprtst
3aKIIFOYMIIN, YTO «IUATUI» SBISIETCS CUIIBHBIM JIEKAPCTBEHHBIM CPEICTBOM C MAaKCUMAaJIbHOM 10301
1 Mj, HECMOTpsl Ha TO, YTO OH IIMPOKO HCIIONB3YeTCsl B KadecTBe aHecTeTHka. HecMmoTpsi Ha
oOmiecTBeHHOE BO3MYyIIeHHE W oOparieHus: aemnyraToB [ocymapctBeHHOW JymMbl K TpPOKYpOpY,
¢urypantel yrojioBHOTO Jiela TpPOBEIM 7 MeCSIeB B TIOpbME JO Hadana CcyaeOHOTo
pazouparensctBa. Cyn ycranoBwi, uto odkcnepruza @OCKH mportmBopednna ocHoBam
3aKOHOJIATEJICTBA B 00JIACTH XUMHH M 0CBOOOAMIIA (DUTYPAHTOB M3-110]1 cTpaku B (espanie 2007 r.
Oto peno otHocutcs K 0,2% OT 101U CcylIeOHBIX Pa30UpaTEeNbCTB, 3aBEPIINBIINXCS ONPaBIaHUEM B
Poccun.

Ucrounuk: Haszpynnaesa E., bapanos A., Arxoenes A. (2013) «Yeonosnoe npecredosanue dusneca 6
poccutickux pecuonax: Yacmuvie uHmepecvl npomus <naiouHou» cucmemsr» (pegaxuus 2.1.), cTp.
7

http://extranet.isnie.org/uploads/isnie2013/nazrullaevabaranovyakovlev.pdf

3i0ynoTpe0ieHUs B MCIOJB30BAHUM OPraHOB, OCYIIECCTBJSIIOIIMX ONEPATHBHO - PO3BICKHYIO
AeATeJbHOCTh: OnepaTuBHO-PO3BICKHAS 1eATENbHOCTD (fanee — «OPI») perynupyetcs @enepaabHbIM
3akoHOM Ne 144-®3 ot 12 aBrycra 1995 r. (nanee — «3axon 060 OPJl»), KOTOpbIi ompenenser ee B
KayecTBE JAEATEIIbHOCTH, OCYILECTBISIEMON ONEPAaTUBHBIMHU IOAPA3ACICHUSIMA TOCYJapCTBEHHBIX
OpraHoOB, yIOJHOMOYEHHBIX 3akoHoM 00 OPJI, B mpeaenax ux MOJTHOMOYHMI MOCPEACTBOM IMPOBEACHUS
OTIEePAaTUBHO-PO3BICKHBIX MEPONPHUITHN B IEISAX 3alIUTHI KU3HH, 3JI0POBbS, MpaB u cBOOOJ deJIoBeKa U
rpaxJaHuHa, COOCTBEHHOCTH, oOecredeHusi 0e30MmacHOCTH OOIIecTBa M TOCYAAapCTBa OT MPECTYIHBIX
MOCSTaTENbCTB.

3a mociegHHe TOAbl YBEIWYWIOCH KOJIMYECTBO JeJ, KOrja CyAbl HCKJIIOYaId JOKa3aTelbCTBa,
MOJly4YEHHbIE HA OCHOBaHMM aHalM3a MaTepHalioB, IMOJYYEHHBIX B XOAE IPHUMEHEHHUS OINEPaTUBHO-
PO3BICKHBIX MeporpusaTnid (ganee — «OPM»), D10, B 4aCTHOCTH, BCTpeYaeTca B JellaX O KOPPYMIHH,
MOIIEHHUYECTBE, 000pOTEe HAPKOTHUKOB, KOTJ]a BO30YKIEHHUIO J1eJ1a IPEALIeCTBOBAJIO J03HAHHUE.

B cratee 89 VYTO010BHO-TIpOIlECCYaIbHOTO KOJeKca yKazaHo, 9To pesynbratel OPJ] HEe MoryT
HCITOJIB30BAThCSI B KAUECTBE JIOKA3ATENIbCTB, C€CIM OHH HE OTBEYAIOT TPEOOBAHWSIM, MPEABSIBISIEMBIM K
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JI0Ka3aTeNbCcTBOM. [t mproOpeTeHusl yKa3aHHOTO CTaTyca OHHM JOJDKHBI OBITh MPEACTaBICHBI B XOJE
YTOJIOBHOTO  CYAOIPOM3BOACTBA B  COOTBETCTBUM C  CTPOTO  YCTaHOBICHHOH  IPOLEXypOi,
MPETyCMOTPEHHOW  YTOJIIOBHO-NIPOLIECCYAIBHBIM ~ KOAEKCOM, a  TaKke  MEKBEIJOMCTBEHHBIMU
HOPMAaTUBHBIMH aKTaMu (TIPeXAE BCEro, IMOCTAaHOBICHUSMH, YTBEP)KICHHBIMH MUHHCTEPCTBOM
BHYTpeHHHX z1en, DenepansHol ciyx00i 6e3onacnoctu, PepepanbHoil ciayx0o0ii oxpansl, DexepanbHOi
TaMOKEHHOMU ciTyxk00i1, PenepanbHOM ¢y 00i 10 NCIOTHEHHIO Haka3zaHui, PenepabHOi Ciy)00i 1o
KOHTPOJTIO 332 000POTOM HAPKOTHKOB, a Takke MHUHHCTEpCTBOM 000poHKEI Poccuiickoit @eaepanuu ot 17
ampens 2007 r.).

0O0630p cyneOHOI NPaKTUKKU IOKA3bIBAECT HAJIMYNE IOBTOPSIOIMXCS HApYIIEHUH OJHOTO U TOTO Xe poJa
B JICATENFHOCTH Pa0OTHHKOB ONEPAaTHBHO-PO3BICKHBIX TMOJAPA3JeICHHH, KOTOpble OO HE MOMyYHIIH
OILIEHKY CO CTOPOHBI Cle0oBaTesel!, HaYaIbHUKOB CJICJICTBEHHBIX OPraHOB, Ha/J3MPAIOLINX MPOKYpPOPOB,
rOCyJapCTBEHHBIX MPOKYPOPOB, JHOO OCTaJNCh 3a MpeldesiaMd pPAacCMOTPEHHS B LENOoM. TakuMu
HapymeHusaMu sApistorcs OPM B oTcyTcTBHE OCHOBAaHMM, MEPEUUCIICHHBIX B MOAMYHKTax 1-6 vactu 2
cratbu 7 3axona o0 OPJl; moarBepxkaenue npuMeHeHus: OPM 1OMKHOCTHBIMHU JIMIIAMH, KOTOpPHIE HE
MMEIOT Ha TO COOTBETCTBYIOLIMX ITOJIHOMOYHI; HEIPABIIBHO COCTABJICHHbIE aKThl M HHBIE MATEPUAJIBI 110
nposeneHno OPM; HE3aKOHHOE NPOCITYLIMBAHUE U T. 1.

Oenepanbupiii 3akoH Ne 40-d3 ot 3 ampenst 1995 r. (mamee — «3akoH o QenepanbHON ciyxoOe
OesomacHoctn») u 3akoH 00 OPJ]  ompemensror, 4TO NPOCTYIIMBaHHE TEIEPOHHBIX Ppa3rOBOPOB
OCYIIECTBIISIETCS UCKITIOUUTENBHO Ha OCHOBaHHMHU cyneOHoro pemenus. Opransl DepepanbHOi CiyxKObI
6e3onacHoctH (nanee — «DCh») UMeroT IpaBo MoJaBaTh 3aPOCkl HA IPOBEAECHUE TaKUX JICHCTBUH.

Oenepanbhbiii 3akoH «O denepanbHOl ciayx0Oe OezonmacHOCTH», Tak M 3akoH «O0 OPJl» comepxkat
YCIIOBHUS, KOTOPBIE IOJDKHBI OBITh COOJIIOJICHBI MPU OCYIICCTBICHHM MPOCIYIIMBAaHHS. Takue Mepbl
JIOJDKHBI TIPENIPUHUMATHCS HMCKIIIOUYMTENIFHO HAa OCHOBAaHWUHM CYJAeOHOTO peHIeHHS W TMPH HATWIAN
nHGpOpMAIIH:
@) O TpHu3HAKaX IOATOTABIMBAEMOT0, COBEPIIAEMOr0 HIH COBEPIIEHHOTO MPOTHBOIPABHOIO
JIeSTHUSI, TT0 KOTOPOMY MPOU3BOJICTBO MIPEIBAPUTEIHHOTO CIEICTBHS 00sI3aTENHHO;
b) o nuiax, moAroTaBIMBAKONIMX, COBEPIIAIONIMX WIIH COBEPIIMBIIUX MPOTUBOIIPABHOE JCSHHE, 1O
KOTOPOMY IPOU3BOJICTBO MPEIBAPUTEIBHOIO CIEACTBUS 0053aTEIBHO;
C) O COOBITHSIX WM JEHCTBHSX, CO3MAIONIMX YIPO3y IOCYAapCTBEHHOM, BOCHHOMN, SKOHOMHUUYECKOI
WIJIH SKOJIOTHYecKoi Oe3omacHocTu Poccuiickoii @enepanmu (crateu 8 3akona o6 OP/I).

3aKOH He YTOYHSET, B OTHOUIEHHH KaKMX MMEHHO IMpecTymIeHui MoryT ocymecTBisaTbes OP/l u OPM,
Cratps 8 3akoHa TaKk)Ke NMPENyCMATPUBAET, YTO B CIy4asiX, KOTOpPBIE HE TEPIAT OTJIAraTeIbCTBa U MOTYT
NPUBECTH K COBEPIICHUIO TSDKKOTO IMPECTYIUICHUS, a TakKe IMPH HAIMYMK JAaHHBIX O COOBITHAX H
JEHCTBUSX, PElyCMOTPEHHBIX BBIIIE B IMTyHKTE 3, CIEJICTBEHHBIE OPTaHbl MOTYT YCTAHOBUTH Telle()OHHOE
npociymmBaHue 0e3 IpHuKas3a cyja, IpH YCIOBUH, YTO TpeOoBaHHE OyAeT HAlPaBJIEHO B Cy/ B TEUCHUE
24 4yaco. B TeueHue 48 yacoB ¢ MOMEHTa Hayana HPOCIYLIMBAaHHUA, ONEPATUBHO-PO3BICKHON OpraH
00s13aH TIOJIYYUTh Cy/IeOHOE pellieHre O MPOBEACHWH TaKOTO MPOCITYIIUBAHMUS, JIMOO MPEKPATUTh TaKOe
IIPOCIIyLIMBaHUE.

OcymecTBieHne HaA30pa  HaJI MpoLeccyaabHOM JdesiTeIbHOCTHI0 OPraHoB /103HAHMS,
NMpeIBAPUTEJBHOT0 CJIEACTBUS M CyleOHbIX OpraHoB: B coorBeTcTBHM cO cratbeil 37 YTOJIOBHO-
NPOLIECCYATBHOTO KOAEKCa MPOKYpPOpP SBIAETCS JOJDKHOCTHBIM JIMLIOM, YIIOJIHOMOUYEHHBIM B Ipeaeiax
CBOEM KOMIIETEHIIMH OCYIIECTBIATH OT HMMEHH TIOCylapcTBa YrOJOBHOE IIPECIENOBAaHHE B XOJE
YrOJIOBHOTI'O CyJIOIPOU3BOJICTBA, & TAKXKE HA/30P 3a IIPOLIECCYaIbHOM e TeIbHOCTBIO OPraHOB JI03HAHUS
U OpPraHOB IIPEJBAPUTEIBHOIO CIIEACTBUS. B N0M0OIHEHHE K OCYIECTBICHUIO IPOKYPOPCKOro Haa3opa
3aK0HOAATeNbCTBO Poccuiickoit @enepanyy Takxke MpeycCMaTpUBacT BEJOMCTBEHHBIN KOHTPOJIb.

IIpoxypopckuii Ham30op Hag 3aKOHHOCTBIO  JIEATEIHPHOCTH OpPraHOB JO3HAHUS W OPraHoOB
MPEABAPUTEIILHOTO CIIEACTBUS IMOHUMAETCS KaK peryjaupyeMas JesATEIbHOCTh YIOJIHOMOYEHHBIX
MPOKYPOPOB Ha JI0 CYAECOHBIX CTAIUSAX YTrOJOBHOTO CYJONPOU3BOJICTBA, HAIIPaBlIeHHas Ha oOecrieueHre
3aKOHHOCTH yTOJIOBHOTO CYZOIPOM3BOICTBA.
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IIpoxypopckuii Haa30p Haj COOMIOACHNUEM 3aKOHOAATENHCTBA B IAHHOM CITydae HaIpaBIICH Ha PEIICHUE
nByX 3amad. C OTHOW CTOPOHBI, OH SIBJSICTCS CPEACTBOM OOECIICUCHHMS BEpXOBEHCTBA KOHCTHTYITMH W
3amuUTHl TIpaB M cBoOox rpaxaaH. C apyroil CTOPOHBI OH OCYIIECTBIISIET HAA30p HAaJl HAJIEKAIIAM
MPUMEHECHUEM 33aKOHA W O00JieryaeT oOCyIecTBiIeHue 3((EKTUBHOTO YroOJOBHOTO MpPECiea0BaHus,
MOCKOJIbKY B ClIy4ae HapyLICHHUS MPaBUJ YTOJOBHOTO CYAOMPOU3BOJACTBA B OTHOIICHHM IPOBEICHUS
CIIEJICTBUS, TTONTydeHHas nH(popmanus He OyIeT IMETh cTaTyca JOKa3aTelIbCTBA.

OcymiecTBisst HAA30p HAJl 3aKOHHOCTBIO MPEABAPUTEIBLHOTO CICACTBUS U SBISSACH BEAYIIUM JIUIIOM B
OCYIIECTBIICHHH CYIOIPOMU3BOACTBA Ha AOCYAEOHON CTaanu, MPOKYpOp AODKEH 00eCTednTh eTUHBIN
MONX0J] K OpPraHM3alliyd TPOKYPOPCKOTO HAA30pa B OTHONIEHHH BCEX OPTaHOB IPEABAPUTEIHHOTO
CICACTBUS U JO3HAHUS; HE3aMEHJIUTEIBHO pearupoBaTh HAa YCTAHOBJICHHBIC HAPYIICHUS 3aKOHA;
o0ecrevynBaTh CBOCBPEMEHHOCTh M 3aKOHHOCTh MPHUHSATUS PEIICHUI CIeNOoBaTeNieM M JIO3HABATEIEM B
OTHOIIIEHWH PE3yJIbTATOB MPOBEPKH KAXKIAOTO OTUETA O MPECTYIUICHUH; IPUHUMATH BCE BO3ZMOXKHBIE MEPHI
Juisi  oOecriedeHUs] BEPXOBCHCTBA 3aKOHA TIPpU MPUMEHCHHHM MEp TPUHYXKICHUS;, OCYIIECTBIATh
MOHUTOPUHT  CBOCBPEMEHHOCTH M  TMPABWIBHOCTH  CJEJACTBEHHBIX JCHCTBHUI; yCTaHABIWBATH
3¢ (deKTUBHBIA HAA30p HAJA 3aKOHHOCTHIO W JIEHCTBUTEIHHOCTHIO MPEKpAIeHHUs YTOJOBHBIX JeT M
YTOJIOBHOTO TIPECIeNOBaHMs, OTMEHATh IPHOCTAHOBIEHHE IMPEIBAPUTEIHHOTO CIEACTBHA WA
MPEKpaICHUE YTOJIOBHOIO pPacCleOBaHUs, €CIU HCUEPIaHbl BCE BO3MOXHBIE CpEICTBA COOpaTh
JTIOKA3aTeNbCTBA M YCTAHOBUTH TMIHOCTH TI0/I03PEBAEMBIX.

IIpaBoByr0 OCHOBY [UIsi OCYINECTBIEHUS IIPOKYPOPCKOIO HaA30pa B  OTHOLIEHWH OpraHOB
MIPEABAPUTEIHLHOTO CICACTBHS M OpTraHOB Jo3HaHUs cocTaBisioT Koncrurymus Poccuiickoii deneparum,
YronoBHo-niporieccyaibHblii Koneke, Denepanbupiii 3akoH Ne 2202-1 ot 17 sHBaps 1992 r., a takxke
HOpPMAaTUBHBIC aKThl, u3AaHHble [Ipokyparypoii, KoTOpble BKIOUaloT B ceOst Ilpukas ['enepanbHOi
npokypatypsl Ne 136 ot 06 centadpst 2007 r., Ne 137 ot 06 centsiops 2007 r., Ne 189 ot 27 nos16pst 2007
T.,AT. 1.

[lpeameroM  TMPOKYpOPCKOTO  Haa3opa  3a  COONIOJEHMEM  3aKOHOAATENIbCTBA  OpraHaMw,
OCYLIECTBISIIOIIMMH JJO3HAHHE WJIM IIPEABAPUTEIBHOE CIIEACTBUE, SBISIOTCS: INpaBa U CBOOOIHBI
YeN0BeKa U TPaKAaHUHA B XOAE YTOJIOBHOI'O CYJONPOM3BOJCTBA; YCTAHOBICHHBIN MOPANOK pa3peleHus
3asBJICHUH M COOOILEHHWH O COBEPUICHHBIX M T'OTOBALIMXCS MPECTYIJICHUSIX, 3aKOHHOCTH MPOBEACHUS
NPEJBAPUTEIHHOTO CIICACTBUS; 3aKOHHOCTh PEIICHUH, MPUHUMAEMBIX OpraHaMH, OCYIIECTBISIOIIUMU
JO3HAHUE U NPEIBAPUTEIIFHOE CIIEICTBHE.

3aKOH TaKXe yCTaHaBIMBAET IMPeJIeNbl MPOKYPOPCKOTO HAA30pa:

a) Ham3op 3a mnpuMeHEHHEM 3aKOHOIATENbCTBA OpraHAMH, OCYLICCTBISIOIIMMHU [O3HAHHE H
MIpeJIBAPUTETIHLHOE CIIEJICTBHE, MOYKET OCYIIECTBIATHCA B COOTBETCTBHH € IMyHKTOM 31 cTtartbu 5
YTOJ0BHO-TIpOLIECCYaTBHOIO KoOJeKca |'eHepambHBIM NPOKYpOPOM U TIOJYMHEHHBIMH €My
OPOKYPOpaMH, HX 3aMECTHTEJIIMH M IOMOILIHMKaMH IPOKYpOpa, Y4YacTBYIOIIMMH B
cynonpousBojicTBe. OHAKO, BEPHO TO, YTO MO MPUKA3y OCYIIECTBISIONIET0 HAA30p MPOKypopa
MOMOIITHAKH TIPOKYpOpa MMEIOT MPaBO Y4acTBOBATh B OCYIIECTBICHHU MPOBEPKH COOJIOICHUS
TpeOOBaHMI 3aKOHa B OTHOLICHWU YTOJOBHOTO CYAONPOM3BOACTBA CO CTOPOHBI OpPIraHOB
JO3HAHUS U NIPEIBApUTEIBHOTO CIEACTBHA. TeM He MeHee, y HUX OTCYTCTBYET IIPaBO MPUHUMATh
OKOHYATENIbHOE peIlIeHHe, IMOCKOJbKY B COOTBETCTBUM C 4acThio 6 craTthu 37 YToJOBHO-
NPOLIECCYANbHOTO KOJEKCa TIOJHOMOYMSl IIPOKYypOpa Ha OCYLIECTBIEHHE Haa3opa Hal
3aKOHHOCTBIO IIPEJIBAPUTENBHOIO CIEACTBUSA IPEAOCTABIECHBl pPallOHHOMY MPOKYpOpy WIN
MPOKYpOpy TOpojAa, HMX 3aMECTHTENsIM, IPOKypopaM, KOTOPBIE paBHO3HAYHBI WM, WU
BBIIIIECTOSIIIIAM TTPOKYPOpaM.

b) Ilpokypopckuii HaA30p OCYIIECTBISETCS UCKIIOYUTEIBHO B paMKaxX YTOJOBHO-TIPOIECCYaILHOTO
KOZIeKca M 3aKOHa O MPOKYypaTrype, W 3aTparuBaeT UCKIIOYHTENBHO MPOIECCYaTbHbIE aCTeKTHI.
IIpokypop He uMeeT MpaBa BMEIINBATHCS B OPTaHU3AIMOHHYIO U YIIPABIEHYECKYIO EATEIHOCTh
OpraHoOB JO3HaHUSA U NPEIBAPUTEIBHOTO CIEICTBHSL.

c) Ilpuka3ssl BBILIECTOAIIEIO MPOKYpopa HE BCErna SBIAIOTCS OKOHYATENBHBIMA U MOTYT OBITH
00>KaJIOBaHBI BHIIIIECTOSIIEMY IPOKYPOPY.
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[TomHOMOYMS TIPOKypopa IO OCYIICCTBICHHIO KOHTPOJS HAaJ COOJIIOJCHHEM 3aKOHOJATEIIhCTBA
OpraHaMH, OCYIIECTBIISIOIIMMHU JO3HAHWE W TPEABAPUTENBHOE CIIEACTBHE, TIEPEUYHCICHB B yYTrOIOBHO-
IpoleccyalbHOM 3aKkoHoAaTenbcTBe Poccniickoit denepanuu. Yka3anus ['eHepanbHON IpOKypaTypsl 1O
BONPOCaM  JIO3HAHUs, KOTOpbIE HE TpPEOYIOT 3aKOHOJATECIBLHOTO PETYJIUPOBAHUS, SBISIOTCS
o0s3arenbHBIMU. Kpome Toro, mro0bie IEHCTBUS CIIe0BATENS WIK JO3HABATENSI MOTYT OBITH 00KaJIOBaHbI
B Cya 2L

Haxonen, cyne0HbIii KOHTPOJIb HaJ NpOBeleHHeM MPeABAPUTEJLHOr0 CJEJACTBUSI PETYIHPYETCS
cratbeit 125 VYTOJOBHO-TIpOIIECCYaTbHOTO KOJEKCa, TOJ KOTOPYIO TIOMaJaeT ITOCTaHOBIICHUE
JI03HABaTeNs], CIEI0BaTelsl, PyKOBOJUTENS CICICTBEHHOI'O OpraHa O BO30YXIEHUM yroJOBHOTO Jefa, O
NpPEKpaleHnH YTOJOBHOTO JieNa, a PaBHO HMHBIC PEHICHUS W JeicTBHs (Oe3leiicTBUSs) MO3HaBaTeNs,
cleZIoBaTeNsl U MPOKYpOpa, KOTOPbIE CIIOCOOHBI MPUUMHHUTH Bpe, KOHCTUTYIMOHHBIM IIpaBaM U cBOOO1aM
YYaCTHHUKOB YI'OJIOBHOTO CYAOIPOM3BOACTBA, JIMOO 3aTPyOHHUTh AOCTYN TIpaXKaaH K mpaBocyauio. B
COOTBETCTBHH C JAHHBIM TMOJOKEHUEM CY]l JOJKEH MPOBEPUTH 3aKOHHOCTh M1 00OCHOBAaHHOCTh JCHCTBHS
(6ezneiicTBus), a TakKe PELICHUH CIEICTBEHHBIX OpPraHoB M mpokypopa. Ilo pesymbraram cymeOGHOTO
pa3buparesnbCTBa CyAbs MOXKET OCTaBUTh KajloOy Oe3 YZOBIETBOPEHUS WIM INPU3HATH JeHCTBHE
(OezneiicTBHE) WM pEIICHHE COOTBETCTBYIOLIETO  JOJDKHOCTHOIO — JIMLIA  HE3aKOHHBIM WM
HEOOOCHOBAaHHBIM, a TAKXKE YCTAHOBHUTD €T0 003aHHOCTh YCTPAHUTH JOMYIICHHOE HapYyIICHHUE.

Ha npakTtuke Cyapl 4acTO OTKa3bIBAKOTCS OT IOPUCAUKLHAKA HAa OCHOBAHWM CTaThu 125, yTBepiknas, 4To
pellleHne He HapyllaeT KOHCTUTYLMOHHBIX IpaB 3asBHUTENS, JaXe €cClIU HMEeJIO MECTO HapylleHHe
IMpouecCCyajlbHbIX HOPM. B OosbmmHCcTBE ClIyda€B CyJbl IOJHOCTBIO IIOJAraroTCd Ha aBTOPUTCT
CJICZICTBEHHBIX OPIaHOB Ha OCHOBAHUU CTAaThH 38 YTOIOBHO-TIPOLIECCYaTIbHOIO KOJIEKCa, B COOTBETCTBUHI
C KOTOPOH «cCleqoBaTelh CaMOCTOSITENIbHO HAIpPaBsAeT XOJ pPAaccieNOBaHMs, NPUHUMAET pelleHHe O
MPOMU3BOJICTBE CJIEACTBEHHBIX U MIPOLIECCYANbHBIX AEHCTBUM »22

Jaxxe B ciydasix, KOrAa CyAbl BBIHOCAT PELICHHS B IOJIb3Y OOBHMHSAEMOTO WM (PU3MYECKOTO JHIA,
HaXoJIIErocss IOJ CIEACTBUEM, TAaKUE PpEIICHUs MCIOJHAITCA JOBOJABHO PEJKO: COIVIACHO
CTATUCTUYECKUM JaHHBIM 3a 2012 r., mpeaocTaBIeHHBIM 3aMECTUTENEM ipeacenaTens BepxosHoro cyna
PecrryOnmku bamkoproctan u3 602 cyneOHBIX pelIeHHd, IPUHATHIX B COOTBETCTBHH CO CTaThel 125,
OBLIN UCIIOJIHEHEI JIUIIIb 5623.

Ilo MHEHHIO 3amMecTUTENsl TeHepalbHOTO Mpokypopa 1o [IpuBoikckomy denepaibHOMY OKpYTY,
HEBO30YX/IEHHE CJIEICTBEHHBIMH OpraHaMHd YIOJIOBHOTO JieJla 10 YTBEPXKACHUSM O HaJIU4uU
370yNOTpeOIeHUs] CUJION MM YTPo3 B aJipec CBUJIETENeH WM OOBHHIEMOTO JIJISl TOTyYeHUs] IPU3HAHNHN U
3asBJICHUI SABIAETCA MIMPOKO PacIpPOCTPaHEHHOH mpakTukoi . TIo TakuM [enaM OTKas3hl BO3OYKIATh
YrOJIOBHOE pAacClICOBaHUE, KakK MpaBHJIO, COCTaBIAIOT 98% OT momydeHHBIX Xano0. Yacto naxe
BMEIIATENLCTBO MPOKYPOPOB HE SIBJISETCS JOCTATOYHBIM CPEACTBOM, YTOOBI YCTPAaHHTh TaKHe
Hapymenuss u Oe3neiictBusi. B PecnyOnmke Tarapcran B mepuwon ¢ 2011 1. mo nagama 2012 1.,
MPOKYPOPaMH, 3asBISIOLIMMHU O TAKUX HENIPAaBOMEPHBIX OTKa3ax, 0bu1o npuHsTo 450 pemenunii. OHaKo,
B pe3yJIbTaTe IOC/EMyIOMEro PACCMOTPEHHs Je/Ia JIUIIb OJHO PAaCcCiel0BAHHE OBLIO BO30GHOBIEHO™ .
Cpenu BO3MOXHBIX pedOopM, KOTOPBIE MOTYT HCIPaBUTh JaHHYIO CHTYaIlUIO, 3aMECTUTENh MPOKypopa

2! [IpoKypopcKHii KOHTPOI, TIPELYCMOTPEHHEIH B cTaThe 124 VIIK, TeM He MeHee, He OTHOCHTCS K TIOHSTHIO d()(EKTHBHOTO
CpeICTBa MPaBOBOM 3aIlUTHI B COOTBETCTBUH C TpereneHTHEIM npaBoM ECITY: oGkamoBaHne B BBHINIECTOSIIHMI OpraH He
siBJIsieTcst d()(EKTUBHBIM CPEICTBOM IIPABOBOM 3amuThl (mocraHoBienue mo jgerny "Xopsar nporuB Xopsatuu', § 47;
NOCTaHOBJIEHHE 110 jeny "XapTman npoTu Yemickoit PecriyOiuku, § 66)

22 hitp://cyberleninka.ru/article/n/sovershenstvovanie-ugolovno-protsessualnogo-zakonodatelstva-reguliruyuschego-rassmotrenie-
zhalob-v-poryadke-st-125-upk-rf; cm. Takxe : http://logodenko.ru/wp-content/uploads/2012/10/Kuura-crares-125-VITK-P®-
npakTuka-npuMenenus.pdf

2% www.ugpr.ru/newsdet812.html

2 Hampumep, B TOCTaHOBJIEHUU o neny "JloOpsieBa u Jpyrue TPOTUB Poccun
(http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-139488), orHocuTeNbHO OE3AEHCTBHS CIEIACTBEHHBIX OPTAHOB IO
CBOEBPEMEHHOMY TIPHHITHIO Mep, TaKHX KaK IPHKa3 COXPAaHHUTH JIOKA3aTeNbCTBO, 3aJepKKa B Hadaje PacclefOBaHHUS U HE
MH(GOPMHUPOBaHUE 3asIBUTETICH O COOTBETCTBYIOIIEM XoJe paccienoBanus, Cyl yCTaHOBWI, YTO NMpPUMEHEHHE cTaThi 125 He
SIBISLIOCH 9 (QEKTHBHBIM.

% Tam xe.
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IIpuBomKCKOTrO (heaeparbHOrO OKpyTa mpeiaracT BEPHYTh MOJTHOMOYHE MO0 BO30YKICHUIO YTOJOBHOTO
Jieia POKypopam, a He CIIeIOBATEIISIM.

HomxuoctHoe nuuo [denmapramenta mo ucnonnenuto pemenuit ECITYU ormeTtunio, 4to B poccuiickoit
YTOJIOBHOW CHCTEME OTCYTCTBYET CHCTEMa OTUYCTHOCTH, Kacarolehcsi 00s3aTelbCTB CIICACTBEHHBIX
opraroB 3¢ (eKTHBHO BBIONHATH CyJeOHbIE pelIeHHs] B COOTBETCTBHH CO cTarbeld 125 YromoBHO-
MPOLIECCYATbHOTO Kozmexca,

3.1.2 MexayHapoaHble KpUTepUH

[lpuHIUTIBI, TaKKE Kak Te, KOTOpbIC ycTaHOBIEHBI EBporelickoli KoHBeHIMEH MO mpaBaM 4YellOBEKa,
paccMOTpeHbI B OTICIHHOM MOPSJIKE B OTHONICHHH KOHKPETHBIX BOMpPOCOB. OJHAKO, 371€Ch CIeayeT
ormetuTh Pexomenganuio Cosera EBponsl Rec (2000)19 ot Komurera MUHHCTPOB rocyiapcrBam-
4JIeHAM 0 POJIM MPOKYPATYPbI B CHCTEMe YroJI0BHOTO NPABOCYIHS>, B KOTOPOH yKa3bIBAETCS, UTO
MPOKYPOPHI JIOJDKHBI 00ECIIeYnTh NMPUMEHEHHE MpaBa B CIIydasX, KOTrJa HapylIeHHWE 3aKOHA BIEYET 3a
co00il TpuUMEHeHHWe CaHKIUH, C YYeTOM Kak TMpaB (U3NYECKOro JHIA, TaKk W HEeoOXoauMon
3(()EKTUBHOCTH YTrOJIOBHOW CUCTEMBI MPABOCY IS

PexomeHaanusi ycTaHABJHMBaeT oOmNpeneieHHbIe O0SI3aHHOCTH mepea JwAbMu. lIpyu BeIMOTHEHHH
CBOMX O0SI3aHHOCTEH TrOCYAapCTBEHHBIC MPOKYPOPHI JOJDKHBI, B YaCTHOCTH, BBITIOJIHATH CBOU (DYHKITUU
CIIPaBEIUIMBO, OSCIPUCTPACTHO U OOBEKTHUBHO; YBa)KaTh M CTApaThCs 3alllMINATh MpaBa YeIOBEKa, Kak
ykazaHo B KoHBeHIMM 0 3amuTe IMpaB 4YelOBeKa M OCHOBHBIX CBOOOJ; CTapaThbCs OOECTIEUUTh, YTOOBI
CHCTEeMa YTrOJIOBHOTO TIPaBOCYIus (PYHKIIMOHHPOBAJIA HACTOIBKO OBICTPO, HACKOJIBKO STO BO3MOXKHO.

Yro kacaeTcss B3aMMOOTHOIIEHUH MKy roCyapCTBeHHBIMU NMPOKYPOPAMH U MCHOJHUTEILHON H
3aKOHOAATEJbHOH BJIACTBIO, PEKOMEHIALMS YCTAaHABJIMBACT, YTO TOCYJApCTBa [OJDKHBI NPHHATH
COOTBETCTBYIOIIME MEpPbI, YTOOBI 00ECIEUNTh BBIOJHEHUE MPOKYPOPAMH CBOHMX IMPOQeCcCHOHANBHBIX
o0si3aHHOCTEH 0e3 HeoOOCHOBAaHHOTO BMEIIATEIbCTBA WM HEOOOCHOBAHHOTO BO3JIOKEHHS Ha HHX
TPOKIAHCKOM, YrOJOBHOM WJIM HMHOM OTBETCTBEHHOCTU. TeM HE MEHee, HPOKYpaTyphbl JOJIKHBI
NEPUOJUUYECKH MyONUYHO OTYUTHIBATHCS B CBOMX ACHCTBHSX B LIEJIOM, U, B YACTHOCTH, B TOM, KaK OHH
OCYIIECTBIISUIM CBOM MTPEUMYILECTBEHHBIE TIPaBa.

Yro kacaercssi B3aMMOOTHOLIEHHWH MeKAy NPOKYpOpaMH MW CYAbSIMH , pPEKOMEHAANUs
NpeyCMaTpPUBAET, YTO MPOKYPOPHI JTOJDKHBI CTPOTO COONIOJATh HE3aBHCUMOCTh M OECTpUCTPACTHOCTD
CyJei, B 4YAaCTHOCTH, OHM HE JOJDKHBI HH IIO/IBEpraTb COMHEHUSM CyJIeOHble pelleHHs, HU
NPENATCTBOBATh MX HCIOIHEHHIO ", 3a HCKIIOUEHHMEM CJIy4aeB OCYIIECTBIEHHS HMH CBOMX IIpaB Ha
o0kajoBaHME W TMPHUMEHEHHS WHOTO YCTAHOBJIGHHOTO TOpsAaka. [IpoKypopbl TODKHBI — OBITH
00BEKTUBHBIMU M CIIPABEUIMBBIMU BO BpeMsl CyIeOHOTO pazOupareibcTBa. B 4acTHOCTH, OHU JOJDKHBI
NPEOCTaBIATh Cyly (aKTbl M IOPUAWYECKHE apTyMEHTBI, MMEIOLIME OTHOIICHHE K JeJIy, KOTOpbIE
HEOOXOIMMBI JUIS CIPABEUTHBOTO OTHPABJICHHS IPABOCY THS’ .

% Tam xe.

27 https://wed.coe.int/ViewDoc.jsp?id=376859&Site=CM

%8 HecoGmonenne cyaeGHOTO pelreHus paccMarpuBaercs EsporeiickuM CyIoM 10 TpaBaM deloBeKa B KAdecTBe IpyGoro
HapymIeHUs] TpaBa Ha JOCTYH K cyxy. B stom otHomenmm Cyx yCTAaHOBHI, YTO OJHHM U3 (yHJAMEHTAIBHBIX ACIEKTOB
BEPXOBEHCTBA IIpaBa, SBISIETCS NPHHIMI IPABOBOH oOmpeneneHHOCTH (mocTaHoBieHne nmo neny "Okifali M Ipyrue IpOTHB
Typmuu" (Okyay and others v Turkey) myHKT 73), KOTOpBIif TpeOyeT, TOMIMO IPOYEro, YTOOB! B CIIy4asX BEIHECEHHS CyJaMu
OKOHYATEJBHOTO PELICHHs IT0 BONPOCY MX pellieHHe He ObUIo MmocTaBlieHo Hoj Bompoc (xeno "bpymapecky npotuB Pymbaun"
(Brumarescu v Romania), myskr 61).

% B [oCTaHOBIEGHHH 10 neny "Accanumze npotuB ['pysun" (Assanidze v Georgia), ECITU moctaHOBWII, YTO HCIIOJHEHHUE
MIOCTAHOBJICHHS, BHIHECEHHOTO KaKHM-JIMOO CY/[OM, JOJDKHO pacCMaTPHBAaThCs B KAYeCTBE HEOTHEMIIEMOW YacTh CyneOHOro
pa3buparenbCTBa B IENSX CTAaThU 6 (ocTaHOBIEHHE Mo nery "Accanumse npotus ['pysun” (Assanidze v Georgia)[GC], § 181).
Tapantum, mpemocraBiseMble Ha OCHOBaHMM cTaThM 6 KoHBeHIWW, SBISMCH OBl WINTIO30PHBIMH, €CIH OBl HAI[MOHAIBHAS
MpaBoBasi M aJMUHHCTPATHBHAs CHCTeMa JloroBapHBalOIIEro rocyapcTBa IMO3BOJISIIA, YTOOB OKOHIATEIEHO 00s3aTeNbHOE T
UCTIONHEHUs Cyne0HOe pemieHne 00 ONpaBIaHWU OCTaBaJIOCh HEACHCTBHTENBHBIM B yIepd WHTEPECOB ONPABAAHHOTO JIMIA.
VYToJI0BHOE CYOTIPOU3BOJICTBO (POPMHUPYET CYIIHOCTD, a 3alIMTa, IPEIYCMOTPEHHAs! cTaThel 6, He MPEeKpaIlaeTcs ¢ NPUHATHEM
peueHuss 00 ompaBaaHuu (TaM jke, myHKT 182). Ecnm rocymapcTBeHHBIE aJMUHHCTPATHBHBIE OpraHbl MOTYT OTKa3aTh B
BBIMIOJTHEHUN WJIM HE BBIMOJHSIOT pPElIeHHe cyia o0 ONpaBIaHHM OTBETYHMKA, WM Ja)Ke 3aJep)KUBAIOT €ro BBIIOJIHEHHE, TO
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B cooTtBeTcTBHE ¢ pekoMeHAalnel MpaBoM U 00SI3aHHOCTBIO MPOKYpOpa ABIsieTCs] MpodecCHOHATIBHAS
MOATOTOBKA KAaK O HAa3HAYEHHWS HA JIOJDKHOCTh, TaK M IMOCTOSHHO B JI000e apyroe Bpems. Takum
o0pa3oM rocymapcTBaM ClEIyeT MPUMEHSATh dPQPEKTUBHBIE MEPhI JUIsl TOTO, YTOOBI yOEAMTHCS, 4TO
MPOKYPOPBl HMMEIOT COOTBETCTBYIOIIEE OOpa3oBaHHWE W MOATOTOBKY [0 W TIOCIEe Ha3HAuYeHHWsS Ha
JOIKHOCTh. K TOMy ke rocymapcTBa JOIDKHBI MpearnpuHAMaTh 3((GEKTUBHBIE MepHI s 00ecreYeHus
JTOTIOTHATENBHOM MOATOTOBKH MPOKYPOPOB MO OCOOBIM BONPOCAM WIJIM MO OCOOBIM 00JacTsM, B CBETE
COBPEMEHHBIX YCJIOBUH, B YaCTHOCTH, MPUHUMAs BO BHUMaHUE BUBI U PA3BUTHE MPECTYIHOCTH, a TAKKE
COTPYTHUYECTBO T10 YTOJOBHBIM BOTIPOCAM.

YroObl Jdydlle pearupoBaTh Ha MPOSBISIONIMECS HOBbIE (OPMBI TPECTYMHOCTH, B YacTHOCTH, Ha
OpPraHU30BaHHYIO MPECTYIMHOCTb, CHEHHATU3ALUSA JOJDKHA DPAcCMATPUBATHCS Kak MHPUOPHTETHOE
HaIpaBJIeHHE OpraHU3alUH IPOKYpaTypsl. ITO B PaBHOI Mepe KacaeTcs MOATOTOBKH M OCYIIECTBICHUS
npodecCHOHANBHONW — esTeNbHOCTH. HeoO0xomammo co3gaTh KOMaHABI — CHEIHMAIMCTOB, BKIIOYAs
MHOTONpO(HIbHbIE KOMaHBI, Ul OKa3aHUsI COACHCTBUS MPOKYPOpPaM MPH OCYLICCTBICHHH UMH CBOUX
(GyHKITHIA.

B oTHomieHHM OpraHuM3anMyd U BHYTPeHHero ()yHKUMOHHPOBAHMSA NPOKYPATYpbl, B YaCTHOCTH,
pacrpenencHus M NepepacupencaeHus Iell, TODKHBI coOMoaaThes TpeOoBaHUs OECIpPUCTPACTHOCTH U
HE3aBUCHMOCTH U CTPEMJICHHE K MAKCHMAJIbHO PAaBUJILHOMY ()YHKLMOHUPOBAHUIO CUCTEMBI YTOJIOBHOTO
NPaBOCY/Us, B YACTHOCTH YPOBHIO IOPUANYECKON KBATU(HUKAINN U CIEHUATU3AINNA TPUMEHHUTEIBEHO K
Ka)KZIOMY BOIIPOCY.

B mosicuuTensHOM Memopanayme «OT4eT O poiM MPOKYpaTyphl B JEMOKPAaTHYECKOM OOIIEeCTBE TOA
PYKOBOJCTBOM BEpXOBEHCTBa mpaBa» oT 24 ampens 2003 r., goknaauuk Komwurera Ilapmamentckoit
accambnien CoBera EBpombl 1o mpaBOBBIM BOIpPOCaM M IpaBaM YeJIOBEKa OTMETHJI, YTO CYLIECTBYIOT
cepbe3Hble APryMeHThI B MO0JIb3y UCKJIIOYEHHs KAKOH-I1M00 POy MOJULMH B NPUHSATHU pelleHus
OTHOCHTEJIBHO YTOJIOBHOIO IIpec/IeJOBAHHS WJIHM HNPOAOJIKCHHS YIrOJI0BHOIO NpecaeIOBAHUS:
HauOojiee OUYEBUAHBIM SBIAETCS TOT apPryMEeHT, 4YTO COTPYOHHMKHM MOJHMLIMH, WIPas CaMylo
HETIOCPEACTBCHHYIO POJIb B PACCICAOBAHUM NPABOHAPYILEHHS, YCTAHOBICHHUHM JIMYHOCTH M JOMpOca
MOJJ03PEBACMBIX, MOTYT OBITh MEHee OOBEKTHBHBIMH TP PEUICHHH BOMpPOCa O TNPUBICYCHUH
(DH3HHYECKOro JTHIA K OTBETCTBEHHOCTH, YeM 00JIee yIaIeHHBIH IPOKypop .

B oTuere Takke yKas3bIBacTCs OTPHIATEIbHAsl TOYKA 3PEeHHs] B OTHOLIEHHH TeX HANMOHAJIbHBIX
3aKOHOAATENbCTB, B COOTBETCTBHH ¢ KOTOPHIMH NMPOKYPOPHI HaJedeHbl KaK MOJTHOMOYHSIMH IO
3alMTe TPaB dYel0BeKa, TaK M MOJHOMOYHMSAIMM TPHHHMATHL Y4YacTHe B  CydeOHbIX
pa3oupaTeIbCTBAX, OCHOBO# HEJbI) KOTOPBHIX SIBJSIETCS BMENIATEIHLCTBO B TAKHe NMpaBa JIMIA:
CUHUTACTCA, qTo TAKHUEC CUCTCMBI IIOJHUMAKT BOHpOCBI OTHOCUTCIBbHO OG'BGKTI/IBHOCTI/I nu
OecITpUCTPACTHOCTH PacCMaTPUBAEMOTr0 OpraHa B CIIydasx, KOrja OT Hero TpeOyeTcs 3alura MpaB JIUIL.
Kpome Toro, 3anHTEpECOBAaHHOE JIMIIO MOKET BIIOCIECICTBUH, OOPATUTHCS B JIAHHBIA OpraH Ui 3allUThI
UMCHOIIIUXCA y HEro HpaB. O6e TOYKHN 3peHI/I$I UMCHOT IOTCHIIUMAJIBHO CepbeSHBIe IIOCIICACTBUS OJIsL
OCBOOOXICHHS TOCYAApCTB OT HUX O05A3aHHOCTH OO0ECIEeYUBATh KaXJ0€ JIMIIO, HAXOJMSIICecs Ha
TEPPUTOPHUH €r0 FOPUCTUKINH, O€3 AUCKPUMUHAIINH, TpaBaMu, yctaHoBieHHbIMU ECITY.

3.1.3 CpencrBa npaBoBOii 3alIUTHI NPOTHB 3J0yNOTpedJeHHs] B TOCYAapCTBax - YjeHax
Cogera EBponbi

Hmxen3moxeHHbIH O630p IMOAYEPKUBACT CYHICCTBOBAHHUEC MHOXCCTBA MCXAaHMU3MOB, HaAIllpaBJICHHBLIX Ha
obecrnieyenue 3alWUTbl IIpaB OTBCTUYMKOB B paMKax IIPOBCACHUA YI'OJIOBHOI'O paccCii€aoBaHUA, HE
HapymaeMoro 4pe3MCepHbIM MMOYTCHUEM K YCMOTPCHUIO ITPOKYpOpa. C [CJIbI0 OLCHUTD, CYHICCTBYIOT JIN
JOCTAaTOYHBIC OCHOBAHUA JIsA BO36y)KJIeHI/IH YTOJIOBHOI'O A€jia B OTHOIICHUU (1)I/I3I/IT-I€CKI/IX JIN1, ObLIH

TapaHTHH, TPETyCMOTPEHHEIE B CTaThe 6, KOTOPHIE paHee MMENNCh y OTBETYHMKAa B XOJ€ CyAeOHOTro pa3bHparensbcTBa, CTAaHYT
YaCTUYHO WILTIO30PHBIMH (TaM ke, MyHKT 183).

%0 B COOTBETCTBHH C KOHTHHEHTATLHEIM [IPABOM CTPAH MO HAKOTAA HE BHITONHAIA (DYHKIHH YTOJIOBHOTO IIPECIICI0BAHHS.
Uckmouennem siBiasercss Hopserus, riae MONMIMS OCYLIECTBIACT (YHKIUHM YrOJOBHOTO IIPECNICNOBAaHMS IO JeliaM
HECOBEPILECHHONETHUX.
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paspaboranbsl kpurepuu (Coeamnennoe KoposectBo BenmukoOpurtanuu m CeBepnoit Mpnanauum). Ha
CIIEIMAIN3NPOBAHHBIX CyZAeH BO3laranach 00A3aTeIbCTBO MPOBOMUTH paccienoBanue (PpaHums) wim
OCYILECTBIISITh HA/I30p HaJl CTaAKel pacciaeOBaHus B TOH Mepe, B KOTOPOH pacciieloBaHue OTHOCHUIIOCH K
cyaeOHOMY HaJq30py Haj pacclieOBaHWEM NMPaBOHAPYIICHHS, a HE K cOOPY JOKa3aTeNbCTB B MOJACPKKY
yroJioBHOro mpecienoBanusi ooBuHsiemoro (Mramusi) Ha cyzeit Bozmaramock 00s3aT€lIbCTBO TNPHUHSTH
HEKOTOpBIE JI0KAa3aTeNbCTBA, TaKUe KaK IOKa3aHUs IO MPHUCATOH, WIM PAacCMOTPETh 00s3aTeIbCTBA B
LeNsAX MPUHATUS PELIEHUs] O TOM, HMEKTCS JHU JAOCTaTOYHbIE OCHOBAaHMSA [UISI BBIHECEHUS
oOBuHHTENbHOTO mpuroopa (Mramms). B 3aBUCHMOCTH OT CTENEHH TSDKECTH MPECTYIUICHHUS HIIH
MOCJIEACTBUN, KOTOPbIE MOI'YT BO3HMKHYTb B pe€3yJIbTaTe€ TaKMX HapyLIICHUH B OTHOLICHHWH IIpaBa
OTBETYMKA Ha CIIPaBENIMBOE CyAeOHOE pa30MpaTeabCTBO WM OTIIPABICHNE IIPABOCYIUsI, TAKUE CPEACTBA
MPaBOBOM 3allIMTHl BKJIIOYAIOT B CeOsl pa3liMuHbIE MEpBI, OT BBEACHUS PEKUMa HEACHCTBHUTEIbHOCTH
CIICJICTBEHHBIX JICHCTBUI U PELICHUI 10 HEOMyCTUMOCTH JIOKa3aTelbCTB, IPUOCTAHOBICHHSI CYACOHOTO
paszomparensctBa cynoMm (@pannwmsa, Hupepmanmer, bemsrms, Coemgmnennoe KoponerctBo). bomee
CTpOTHii CyJeOHBIN HAA30p Hal CTaAMEH pacCleAOBaHMS JOMONIHACTCS HATMYUEM MOAPOOHOTO pekuMa
MIPUBJICYECHUS K JUCIUIUIMHAPHOMN, YTOJIOBHOM U IpakJaHCKOW OTBETCTBEHHOCTH.

a) YcTraHoBJ/IeHMe HAJTUYHUS JOCTATOYHbIX OCHOBAHUI 1JIsl BO30Y KIE€HHs YTOJ0BHOIO JeJa:
Coennnennoe KopousiescTteo Besmkoopuranun u Ceepnoiit Upnanauu

B Coeaunennom KoponesctBe BenmukoOpuranuun u CeepHoit Wpnanauum yka3zaHus MNPOKypopam
OTHOCHUTEJILHO OOIIUX MPHUHIIUAIIOB TMOJUICKAIIUX TPUMEHCHHIO TIPY MPHHATHU PEUICHUH 00 YroJ0BHOM
MpecieoBaHny, MpenycMoTpeHsl B Komekce koponeBckux mpokypopoB. Llems Kogekca xoponmeBckux
MPOKYPOPOB 3aKJIFOYACTCS B TOM, YTOOBI YOSHUTHCS, YTOOBI K OTBETCTBEHHOCTH 32 COOTBETCTBYIOIIEE
HapyIICHUE TPHUBJICKAJICS MMEHHO TOT YEJIOBEK, KOTOPBIA €r0 COBEPIIMJ, a TaKKe YTOOBI MPHUBICYD
MPaBOHAPYIIUTENEH K OTBETCTBEHHOCTH B CITy4asX, KOTJa 3TO MPEICTABISIETCS BO3MOKHBIM.

B cooTBercTBHM € MpoBEepKOl Ha ompesaesieHHe IOpPOroBOTO 3HAa4YeHMs, ycTaHOBJIEeHHOH Kopekcowm,
IPOKYPOPHI 00s13aHbI HE3aMEIJIUTEIbHO NPEKPATUTDh [ela, KOTOPbIE HE COOTBETCTBYIOT OIPECICHHBIM
TpeOOBaHUAM [IOKAa3aTEJIbHOCTH, W KOTOpble HE MOIYT OBITh HOAKpEIUIEHBI B XOJA€ AajbHEHILIEro
paccienoBaHus, 100 B ciIydasX, KOTJa oOLICCTBEHHBIH WHTEpeCc He TpeOyeT MPUMEHEHHs YTOJIOBHOTO
IIPECIICA0BaHMUS.

B OonpummHCTBE CilydaeB MPOKYpPOPHl IOJDKHBI JIMIIb NPUHMMATh PELICHWE O Hadaue YTrOoJOBHOIO
HpecieJOBaHNsl TI0CIe 3aBEPILICHUs] pacCleOBaHHMsS WIM IIOCIE TOro, Kak OyIyT pacCMOTpPEHBI Bce
JOCTYIHBIE JoKazaTenbcTBa. OmHako, OyayT Aena, B KOTOPHIX OyAeT sICHO, A0 cOopa W pacCMOTPEHUs
BCEX COOTBETCTBYIOLIMX JIOKAa3aTelIbCTB, YTO OOIIECTBEHHBI MHTEpeC He TpedyeT NpPUMEHEHHS
YTOJIOBHOT'O IIPECIIEOBaHMUS.

ITpoKypopbl IOKHBI OBITH YIOBJIETBOPEHBI TEM, YTO MMEIOTCS JOCTATOYHBIE 10KA3aTelIbCTBA, YTOOBI
o0ecneunTh peabHyI0 NepCIeKTUBY BRIHECEHHS IPUTOBOPA B OTHOIIEHUH Ka)KAOTO [T0/I03PEBAEMOT0 I10
Ka)XXIoMy TTyHKTY 00BUHeHHUs1. OHU JOJDKHBI PACCMOTPETh, Kakasi MOXKET OBITh MPeJJOCTaBlIeHa 3aliTa, U
KakuM 00pa3oM MOKHO IOBJIMSITh Ha HEPCIEKTUBY BBIHECEHUS MpUroBopa. Jeso, koTopoe He MpOXOIUT
CTaJUI0 JOKa3bIBaHUs, HE JOJDKHO OBITH MEepellaHO HAa PACCMOTPEHUE, BHE 3aBUCUMOCTH OT TOTO, KAKUM
CEPbE3HBIM HJIH CYIIECTBEHHBIM OHO MOXKET OBITh.

®daxT, 4TO CYIIECTBYET pealibHas MEepPCICKTUBA BRIHECEHUS IPUTOBOPA, OCHOBBIBACTCS HA OOBEKTHBHOMN
OIICHKE JIOKA3aTEIbCTB IMPOKYPOPOM, BKJIIOYAS BIMSHAE KaKOW-THOO 3amuThl ¥ JIFO00M WHOM
WHQOPMAIUK, KOTOPYIO II0J03pEBaeMblii TIPEJOCTABMJI WJIM HA KOTOPYKD OH WM OHAa MOT Obl
MOJIOKUTHCS. DTO 03HAYAET, YTO OOBEKTHBHBIE, OSCIIPUCTPACTHBIE U Pa3yMHBIC TPUCSIKHBIC WIH CYIIbH,
00 Cyabs, CIYMIAIONINHA €TI0 CAMOCTOATENbHO, HAAJIEKAIIIM 00pa3oM Ha3HAuYeHHBIE U ACWCTBYOIINE
B COOTBECTCTBHHM C 3aKOHOM, C OoJIbIIEH BEPOATHOCTBIO TNPU3HAIOT OTBETYMKA BHHOBHBIM IIO
mpenoiaraeMoMy OOBHHEHHWIO. OTO Jpyras IPOBEpPKa, OTIMYAOMAscsd OT TOH, KOTOPYI caMu
YTOJOBHBIEC CYAbl NOJKHBI IPUMEHITh. Cyl MOKET BBIHECTH MPUTOBOP TOJIBKO B TOM Cly4ae, €Ciu OH
YBEPEH B BUHOBHOCTH OTBETUYHKA.
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B cooTBeTcCTBHHM C KOACKCOM IPOKYPOPBI JOJDKHBI PACCMOTPETh HAJMYKME KaKOTO-THOO BOIpOca B
OTHOIIIEHWH TPUEMIIEMOCTH OIPEIEIEHHOTO JOKa3aTeIbCTBa. B X0/1e Takoro pacCMOTpPEHUs MIPOKYPOPHI
00s3aHBI OICHUTH: BEPOSTHOCTH TOTO, YTO JOKA3aTeIhCTBO OyIeT NMPHU3HAHO HEJOIMYCTHMBIM CYIIOM;
BaXKHOCTh JAHHOTO J0KAa3aTeIhCTBA B OTHOIICHUHM BCEX JOKA3aTEILCTB B IEJIOM, a TaKXE SIBIACTCA JIU
MOJIYYEHHOE JOKA3aTeIbCTBO HAJICKHBIM U TOCTOBEPHBIM.

B xaxmom mene, B KOTOPOM HMEETCS JOCTATOYHOE TOKA3aTENbCTBO JJisi OOOCHOBAaHUS YTOJIOBHOTO
MPECIeIOBAaHUs, MHPOKYPOPBI JIOJDKHBI TMPOJOJIKUTE PACCMOTPEHHUE BONpOCa O TOM, TpeOyeT I
0OIIIECTBEHHBIN HHTEPEC YTOJIOBHOTO MPECIECIOBAHNS I HET.

VYronoBHOE mpecienoBaHUE, KaK MPaBUIIO, MPUMEHSETCS, €CIHM TOJNBKO NPOKYpop He YOexKIeH, 4TOo
uMeroTcss  (akTopbl  OOILIECTBEHHOrO HMHTEpeca, OOOCHOBHIBAIOIINE HENPUMEHEHHE YrOJIOBHOTO
IPECICAOBaHNs, KOTOpbIE IEPEBEIINBAIOT (HaKTOPbl, OOOCHOBBIBAIOLIME INPHUMEHEHHE YIOJIOBHOIO
npecieoBaHus. B HEKOTOPBIX Jienax MPOKypop MOXKET ObITh yOSKIeH TEM, YTO OOIECTBEHHBIN HHTEpPEC
MOXET OBITh HaJJIeXalM 00pa3oM COOMIONEH MOCPEACTBOM IPEUIOKEHHS TPAaBOHAPYIIUTEIO
BO3MOXXKHOCTH PAacCMOTPEHHUS] €ro BOIpoca 3a IMpelesaMu Cyda, a HE C IOMOLIbIO IPUMEHEHUS
YrOJIOBHOTO IpecienoBaHus. Kak mpaBuio, yroioBHOe IpecieJoBaHUE NMPUMEHSETCS B Clydasx, Korna
HapylIeHUE SBISIETCS OYEHb CEPhE3HBIM; CTENEeHb BHHOBHOCTH I10/I03PEBAEMOI0 U  YA3BHUMOCTH
MOTEPIIEBIIETrO SBJsIETCS BbICOKOW. K HHM OTHOCATCA cioy4ad, KOrga MEXAY IOJ03PEBAaCMbIM U
MOTEPIIEBIINM UMEIOTCS JJOBEPUTENbHBIC UM BIACTHBIE OTHOLICHHMS.

Kak npaBuio, eciiu KoponeBckas npokypopckas cinyx0a (manee — «KIIC») coobimaeT noao3peBaeMomy
WIN OTBETYHMKY O TOM, YTO YTOJIOBHOE MpECIeIOBaHNE HEe OyIET MPUMEHEHO, WIIA O TOM, YTO YTOJIOBHOE
npecie0BaHre MPUOCTAHOBIICHO, PACCMOTPEHHE Jielia He MOAJICKUT BO30OHOBICHHIO.

«KIIC paccmaTpuBaet Bce zena, IepeiaHHble Ha PACCMOTPEHHE MOJIHUINY, 10 Havajla [IEPBOTO CIyIIaHUs
B COOTBETCTBHU C UX OOA3aHHOCTBIO, MpenycMoTpeHHoil B Kopekce koponeBckux mpokypopos. Eciu
BBISICHUTCS, YTO IMOJUIUS PacCMaTpUBaeT Jesi0, KOTOPOE HE MPEAyCMOTPEHO HACTOSIINM PYKOBOACTBOM,
TO pacCMaTPUBAIOLIUM [eI0 MPOKYypop O00s3aH PaccMOTPETh, COOTBETCTBYIOT JIM HMMEIOLIHECS B
COOTBETCTBYIOIIMH MOMEHT BPEMEHH J10Ka3aTeIbCTBA U MaTEpHabl [IPOBEPKE TOKA3yEeMOCTH].

Eciu 310 Tak, TO WPOKypop MNPOIODKUT YrOJIOBHOE TMpEcieZOBaHHE U YCTAHOBHUT MNPHUUMHY U
paccMOTpeHus fena. Eciu 1eno He COOTBETCTBYET COOTBETCTBYIOIIEH NMPOBEPKE, TO MPOKYPOP JOJLKEH
He3aMeUINTEeNIbHO IPOBEPUThH, UMEIOTCS JIM KaKUe-TH00 MHBIE TOCTYITHBIE MaTEePHaIIbl, KOTOPbIE HE ObLIH
IIPEJIOCTABIIEHbI, HO KOTOPble MOTYT II03BOJIUTH IIPOAOJIKUTL PacCCMOTpEHUE Aena. Eciau 3To He Tak, To
YrOJIOBHOE IPECIIEIOBAHNE MPHUOCTAHABIMBACTCS B OXHMIAHMM cOOpa JaJbHEHIIMX J0KA3aTeIbCTB U

31
nepeaayu Aesa MpoKypopy sl IPUHATHA COOTBETCTBYIOIIETO peIIeHHUs ™.

Ecnu mpaBoHapylieHHe BMEHSETCSl TMOJHUIMEH NpU OOCTOATENLCTBAX, KOTOPhIE HE MPEILyCMOTPEHBI
PYKOBOJCTBOM [UI HPOKYPOPOB, TO «pEIIEHHE MOXKET OBITh OOXKJIOBAHO B Cyd M MOXET OBITh
MOJIBEPTHYTO CyAeOHOMY HAA30py. OTO MOXKET NPUBECTH K BO3HMKHOBEHHIO OTBETCTBEHHOCTH B
COOTBETCTBHM C TPAXKJAHCKAM TMPaBOM, B OCOOCHHOCTH, €CIIM IOJ03PEBAEMBI COJepKancs TOA

L 32
CTpaxken»™.

@paHIUs: HA4Yaa0 paccjeJOBAaHMA M TMOJHOMOYME MNPOKYpPOpa HAa TMOHCK AJbTePHATHBLI
YI'0JIOBHOMY IIpecJ/ieI0BAHUIO.

IlomHomoune Ha Hawamo pacciemoBaHusi Bo DpaHnyy NPUHAAIEKHUT HCKIIOYUTEIBHO 1POKYPODPY
(procureur)®®. Kpome Toro, B cooTBeTcTBHE cO cTathMu 41-1 u 41-2 VTrONOBHO-IIPOLIECCYATBHOTO

s KoponeBckast mpokypopckasi ciryxObl. PykoBonacTBo mo mpenbsiBiennto ooBuHeHuin 2013 - msroe m3ganue, mait 2013 (c
u3MeHeHusaMH 1 fgonosiHenusamu) (The Director's Guidance On Charging 2013 - fifth edition, May 2013 (revised arrangements)).
http://www.cps.gov.uk/publications/directors_guidance/dpp_guidance_5.html

%2 Tam »xe.

%8 Bo MpanHiuy, TaKKe KaK ¥ BO MHOIHX APYTHX CTPAHAX IPAXIAHCKOrO IpaBa, IPOKYPOP MMEET 3HAYMTE/ILHBIC TIOMHOMOYHS B
obylacTi Hag30pa, MPEAOCTABICHHS YKA3aHU U KOOPIHHALMKM B OTHOLICHHM CIIEJCTBEHHBIX opraHoB: ®paHiry3ckas cyaeOHas
HOJUIMSL HAXOAUTCS MO/ PYKOBOJCTBOM IPOKYpPOpa, MO HAJA30pOM IFeHEPaIbHOrO MPOKYpOpa U MO KOHTPOJIEM CIEACTBEHHON
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KOJIEKCa, NPOKYpop UMEET IMpaBa MPUMEHSITh alIbTEPHATUBBI YTOJOBHOMY IIPECIICIOBAaHUIO, HAIPUMED:
NpUBJICYCHUE BHHUMAaHHS TPAaBOHAPYIIUTEIS] K 00S3aTeNbCTBAM, MPEAYCMOTPEHHBIM 3aKOHOM;
TpeOOBaHNE K MPAaBOHAPYIIUTENO YPETyIUPOBAaTh CBOIO CHTYallMI0 B COOTBETCTBHU C KaKHUM-JIHOO
3aKOHOM WJIM HOPMATHBHO-TIPABOBBEIM aKTOM; TpeOOBaHHME K TPABOHAPYIIMTEII YCTPAaHUTHh BpEI,
MPUYMHECHHBINA TMPaBOHAPYIICHUEM; a TakXe, C COTJacusi CTOPOH, 3aK/IIOYUTh MHPOBOE COTJAIlICHHE
MEX/Ty TIPaBOHAPYIIUTEIEM U TIOTEPIIEBILINM.

Eciu nMuHOCTh MOTEPNEBIEro YCTAHOBICHA, U €CITU IPaBOHAPYIIUTENb HE YTBEPXKAACT, YTO YIIepO ObLT
KOMIICHCHPOBAH, TO PAWOHHBINA MPOKYpPOp O053aH MPENIOKUTh MPABOHAPYIIUTENIO YCTPAHUTH BPE,
MPUYUHEHHBII B PE3yNIbTaTe CBOETO IMPABOHAPYIICHUS B TEUEHHE CPOKa, HE IMPEBBIMIAIONIETO IIECTH
MecsteB. [Ipemnoxenue npoxypopa 00 yCIOBHOM MPUOCTAHOBICHUHA MOXKET ObITH JOBEJICHO JI0 CBEICHUS
MPABOHAPYIIUTENS Yepe3 COTPYIHHUKA CyAcOHOM monmuiuu. Tak OHO MpUHHMAET (GOpMYy MUCHBMEHHOTO
pelIeHus, MOAMCAaHHOTO NPOKYPOPOM, B KOTOPOM YKAa3bIBACTCA XapakTep M KOJIMYECTBO MpeiaraeéMbIX
Mep. Takoe mUCbMEHHOE pelIeHre MPHOOIIaeTcs K MaTepraiam aea.

Ilo cocrossHmio Ha 2004 1. y oOBHHsIeMoro mmenoch 10 mHEH IS pacCMOTPEHUS TPEIUIOKEHUS
npoxypopa. ITO TPEAYyCMOTPEHO I TOrO, YTOOBl MPENOCTABUTh FOPUCTAM  BO3MOXKHOCTH
MPOKOHCYJIbTHPOBATh CBOMX KJIMEHTOB OTHOCHTCIBHO MPEIJIOKCHHS, M, €CIH 3TO MPEICTABISACTCS
BO3MOXHBIM, OOCY/IUTh YCIIOBHS pe3yNbTara Jiena.

VYCI0BHOE TPHOCTAHOBJICHHWE MOXKET OBITh TNPEJIOKEHO B JIIOOOM TOCYAapCTBEHHOM IIEHTpE
IOPUANYECKON TOJIIEPIKKH.
Jluiy, KxoTopoMy TpeTaraeTcs yCIOBHOE MPHUOCTAHOBIEHUE, COOOIAETCS, YTO aIBOKAT MOXKET OKa3aTh
eMy MOAJEPKKY JI0 TOro, KaK OHO MNPEIOCTaBUT CBOE COTJIACHM€ Ha MPEMJIONKEHUE npokypopa. JlanHoe
corjacue BHOCUTCS B OQUIMAILHYIO YYCTHYIO KHHTY, a KOIHS IPEJOCTaBIISCTCS 3aMHTEPECOBAHHOMY
ULy .

Ecniu mpaBoHapymmurenb corjamaercs ¢ IpeularaeMbIMH  MepaMH, TO HpOKYpop HaIlpaBiseT
[Ipencenarento paliloOHHOTO Cy/a X0JaTaliCTBO 00 YTBEPKACHUN YCIOBHOTO IPUOCTAHOBIEHUS. [IpoKypop
TaKXe HHPOPMUPYET NPABOHAPYILIUTENS U, P HEOOXOJUMOCTH, IOTEPIIEBLIETO.

[Ipokypop cyJia MOXET MEePEerUTH K 3aCIyLIIMBAHUIO MPABOHAPYILIUTENS U MOTEPIEBIIETO B NPUCYTCTBUU
WX aJIBOKATOB, TPU HEOOXOMUMOCTH. Ecnmu Cynbs BBIHOCHT TpPHKa3 00 YTBEPXKISHHH YCIOBHOTO
MPUOCTAHOBJIEHUS, TO COTJIACOBAaHHBIE MEPhI BCTYNAIOT B CUJLY, €CJIM HET, TO MPEIJIOKEHUE CTAHOBUTCA
HEJCUCTBUTEILHBIM.

Hranus: nouck ajJbTEPHATUBHOIO pPelleHUs] YrOJ0BHOMY NpecjeJOBAHUIO U COACP:KAHMIO TOJ
CcTpaKeil 32 IKOHOMHYECKHeE NPeCcTyIIEHUs

B cdepe »sroHOMHYECKMX TPECTYIUICHHI, MPEIyCMATPUBAIONINX YYaCTHE HOPUAMYECKUX JIHII,
UTAJBSIHCKUN 3aKOHOJATENb, KaK W MHOTHE Jpyrue, BBEJN IOJIPOOHOW PEXUM HAJIOKEHHS CaHKIMH,
OCHOBAaHHBIH Ha CHCTEME IMPHMEHEHHUs JICHS)KHBIX CAHKIWH W 3alpeToB, KOTOpBIE CUHTAIOTCA Ooliee
MOAXOSIIMMH, YEM YIOJIOBHOE IIPECIIEIOBAHNE WIH COAECPKAHUE TI0J] CTPAXKEH.

B coorBerctBum ¢ moctaHoBierneM 231/2001 00 OTBETCTBEHHOCTH HOPUIUYECKOTO nnua34
MpeyCMOTpEHA ABOMHAsA CUCTEMA TPUMEHEHUS CAHKIUH.

B To Bpems kak aeHexHble mTpadbl BCET[a MPUMEHSINCh NMPHU YCTAHOBICHHH HApYIICHUH, TpoUYre
CaHKIIMM, OKa3bIBAIOIIME CACP>KUBAIOIIEE BO3JEUCTBUE, MPUMEHSIOTCS HCKIIOYUTEIBHO B CIIydasx
rpyObIX HapyineHuid. JICHe)KHbIe CaHKIMKA YCTAHABJIMBAIOTCS B JMala30He OT YCTAHOBJICHHOU

nanatel (paszmen 13 VYronoBo-nponeccyaibHoro xoaekca: aanee YIIK). ITpokypop ocyliecTBisieT KOHTPOJIb HaJX CyneOHOM
MOJTULIMEH TpeMsl Pa3InIHbBIMU CIIOCO0aMU:

- HaJ30p ¥ IPOBEpPKa B XOJIe PacclieJOBaHMIl;

- 00s3aHHOCTP 110 KOOPAMHAINH IIPUBICKACMBIX CIIYKO; a TaKKe

- BBIOOD Ciyk0BI, KOTOpast OyaeT HECTH OTBETCTBEHHOCTh 32 POBEACHUE CIICACTBUS;

JUi1st 03HAKOMJICHHS B3aMMOOTHOILCHHI MEXIy IPOKYPOPAaMH U COTPYIHUKAMH TOJIUINH, IiepeiiguTe 1o

cepuike: http://www.euro-justice.com/member_states/

3 http://www.camera.it/parlam/leggi/deleghe/01231dl.htm
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MHHUMaJIBLHOH W MaKCHMalbHOM CYMMBI, MOOJDKHBI YYHUTBIBATb CYMMY JOXOJOB, IMIOJYUYCHHBIX
IMPECTYIIHBIM ITYTEM, a TaAKXKC UMYIUICCTBEHHOC 1 q)HHaHCOBoe ITOJIOKCHNEC KOMIIaHHH.

Cymma mTpada yMEHBIIAeTCs B CIy4yasX HE OYEeHb IpyObIX HApYIIEHWHA, a TakKe B CIydasx, Koraa
KOMIIaHU MPUHATIAa MCPBI JJI1 KOMIICHCAIIUN NPUYUHCHHOI'O BpCaa WKW IJIs1 BOCCTAHOBJICHUSA CUTYyallun
(restitutio in integrum).

Kpome Toro pmaHHBIE CaHKIIMM TPUMEHSIOTCS HAa OCHOBAaHWM TOYHO YCTAaHOBJIEHHOTO pEXHMa!
Bpemennoe 3akpeiTie 3aBoja win GpaOpUKH, TPUOCTAHOBICHUE WIIM OT3bIB Pa3peIICHUI WK JUIICH3UH,
KOTOpBIE OBLTH HCIIONB30BaHbI MTPH COBEPIICHNH MPECTYIUICHHUS, BDEMEHHBIHN 3alpeT Ha OCYIECTBICHUE
OTIpeZIeICHHOTO BHUAA JESTEeIhHOCTH, 3ampeT (Jake BpPEMEHHBIH) Ha 3aKIIOYeHHE JIOTOBOPOB C
TOCYJapCTBEHHBIMM OpraHaMH BJIACTH, UCKIIOYCHUE U3 CIHCKA JIUI, MOJYYAIONIUX TOCYIapCTBEHHEIC
JTOTHI, ()MHAHCUPOBAHUE U OT3BIB TEX JIbI'OT, KOTOPBIC YK€ OBLIM TMPEIOCTABIICHBI, 3ampeT (Iake
BPEMEHHBII1) Ha peKJIaMy TOBapOB HJIH YCITYT.

IIpenBapUTENbHBIM yCIOBUEM MPUMEHEHUS TaKUX CAHKLUH SBISETCA MOJNyYEeHUE FOPUIUYECKUM JHIIOM
3HAYUTEJIBHOW CYyMMBI NPUOBUIM (IOXOABI OT MPECTYIUIEHHS) OT COBEPIUEHMS IPECTYIUICHHS, a TAKKE
COBEpILEHHUE TAKOTO MPECTYIUICHUS JULAMH, 3aHUMAIOLUIMMU PYKOBOISILKE JODKHOCTH, THOO JIMIaMHU,
JIEHCTBYIOLIUMHU TOJT KOHTPOJIEM APYTHX JIMI, & TaK)K€ BO3MOXKHOCTh COBEPIICHUS MPECTYIUICHUS BBUAY
OTCYTCTBHS HaJUIeKAlIMX OPraHM3AlMOHHBIX Mep. Jpyrum mpeaBapUTeIbHBIM YCIOBHEM SIBISIETCA TO,
YTO IOPUIUYECKOE JIUIO YK€ ObUIO MPUTOBOPEHO 3a COBEPILEHHE NMPECTYIUICHUI IOPUOMYECKUX JIHI B
npouutoM. JlorndeckuM 0OOCHOBaHHMEM JaHHOTO IIOJIOKEHHS SIBJSIETCS TO, YTO JICHE)KHBIE CAHKIUH
OKa3ajJHich HENOCTATOYHBIMU JJS TOTO, YTO YAEp)KaTh KOMIIAHUIO OT COBEPLICHHs MpecTymyieHUH (B
0COOEHHOCTH, KOTJa ICHEXKHbIE CAHKLUN OIPaHUYEHBI 110 CPAaBHEHHUIO C JOXOA0M WM MHOM NPHOBLIbIO,
MOJyYEHHONH B pe3ysIbTaTe COBEPUICHHS MPECTYIUIEHHUS), a TaKkKe KOMIIAHUS MpPOsSBUIA TEHICHIIUIO
y4acTHsl B MPECTYIHBIX BUIAX JESITEINbHOCTH. HEKOTOphIe CAHKIIMU HE MOTYT OBITh HPUMCEHEHBI, €CITU
KOMITaHUSl TPUHSUIA MEphl IO KOMICHCAIMM NPHUYMHEHHOTO Bpena. BpeMeHHble CAaHKLUU MOTYT
INPUMEHSTHCS Ha CPOK OT 3 MECSILIEB 10 IBYX JIET.

JpyruM BaKHBIM OTpaHHYCHHEM NPHMEHEHUsS aHHBIX CAHKOWI SBISIETCS TO, YTO OHHU JIOJDKHBI
HOPUMEHSATHCS HMCKIIOYHTENIbHO K TEM BHIAM JAEATEIBHOCTH, KOTOPBIE CBS3aHBI C COBEPUICHHEM
npectyruieHus. [IpumeHeHne caHKIUi KO BCEMY IOPUAMYECKOMY JIMILy BO3MOJKHO JIMIIb B TOM CiIydae,
€CIIM  TpPECTYIUICHWE SBISIETCS BBIPAKEHHEM OOLIero HaMEpeHWsi  OpraHHM3alliil  COBEpIIAThH
npectymuieHuss (B Cilydasix, KOTJa pa3pa0doTKa YroJIOBHOW TPaKTHKU BIeYeT 3a co0ol ydacTue
PYKOBOJICTBA).

[IpuMeHeHue TaHHBIX CAaHKLIUH TakKe MpeanosaraeT, YTo KOMIIETEHTHBIN CyAbs OLIEHUT UX CIIOCOOHOCTb
yAEpKaTb OT IOBTOPHOIO COBEPLICHMs TNPECTYIUIEHUA. 3alpeT OCYIIECTBIATh OIPENEICHHBIN BHI
JESITETbHOCTH MOXET OBITh NMPUMEHEH HWCKIIOYUTEIBHO B TOM CIIydae, €CIM HHbIe MEphl SBUINCH
HEJOCTATOYHBIMU JUISI IPEAYIIPEKACHNS IOBTOPHOT'O COBEPIICHUS IIPECTYIUIEHUs. T0 Ke camoe Kacaercs
MOOBIX CaHKIMH, NpeaycMaTPUBAIOIIMX CHCPXKMBAIOIIEe BO3ACHCTBHE, KOTOpPBIE BJIEKYT 3a COOOH
BMEILIATEIBCTBO B OCYILECTBIICHUE JAEATEIBHOCTH KOMIIAHUY.

s oGecriedeHus MOCTOSIHCTBA NPH MPUMEHEHUN 3aKOHA TaKkkKe HEOOXOAMMO NMPENyCMOTpPETh, YTO Kak
TOJIKO BO3HUKHYT YCIIOBHS [UI €ro NPUMEHEHMs, CyAbs 00s3aH NPUMEHHUTh MX. TakuMm o0paszoM,
OTCYTCTBYET Kakasi-TuOO BO3MOXHOCTh JAJISl YCMOTPEHHS CyJIbU, BBIHOCSILETO PEIIeHUS O MPUMEHEHUH
U HEIIPUMEHEHUU JIAHHBIX CaHKLUH.
Haxkonen, Bo n30exanne NpUUMHEHNS] HECTIPABEAJIMBOTO Bpeaa TPETHUM JIMIAM, TAKMM Kak, paOOTHHKH,
KOTOpBIE TIOTEPSIFOT CBOIO Pa0OTy BBUAY MPHUOCTAHOBIICHUS WITU 3aIPETa AEATEIbHOCTH, TAK)KEe BOZMOXKHO
HA3HAYUTH YIPABISIONIETO, KOTOPBIM OyAeT ynpaBisTh KOMIIAHHEW BMECTO JIMIA, B OTHOIICHUH
KOTOpPOro IIPUMEHEHBI CaHKIIVH.

b) Moaenau cyned0HOro KOHTPOJsl YrojioBHOro paccienoBanusi: ®panuus u Utaaus
B cTpaHax KOHTMHEHTAJIILHOTO TpaBa, B OCHOBHOM, CYIIECTBYIOT JIBE€ MOJIENN CYA€OHOTO ydacTHs B

YTOJIOBHOM pacciieioBannn. PpaHiry3ckas MOJIEIb OCHOBaHA Ha OCYIIECTBICHUM CYJbEH CIICICTBEHHBIX
(GYHKIMA, KOTOpbIE, B OCHOBHOM, BKIIIOUYAalOT B ce0s u3yueHue (akToB. JlaHHas Mojienb mpeodiiaaana B
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EBpomnie 10 mocieqHUX JET, HO MOCTEIIEHHO €€ MPUMEHEHHE MpeKpaTtuiock. B ['epMannu mpuMmeHeHue
JMaHHOW Mojenu Obuto mpekpaineHo B 1975 r., B llsetinapuu B 2011 r., B Utanuu B 1989 1., u coBceM
HenaBHO VcnaHus Tarxke MPUHSUIA HOBYIO MOJIENTb, OCHOBAaHHYIO Ha TOM, YTO CyJbs (2 HE CIIeJCTBEHHBIH
CyJlbsl) OCYIIECTBJISCT MPEABAPUTEILHOE pacciieoBanue . llenblo Takux Mojenel SBISETCS TO, YTO
CyJlbsl KOHIICHTPUPYETCS Ha BOMPOCE MpaBa U MPOLEAYPHI, a TAKXKe ACHCTBYET B KaueCTBE pedepr Mex Iy
3aIUTON U OOBUHEHHUEM.

B moboM cinydae obe MoaenH XapakTEpU3YIOTCS IMOBBIIEHHOM TINATEIBHOCTBIO PACCMOTPEHHS CO
CTOPOHBI CyJeH Ha CTaJuU PacClIeOBaHUs, KOTOPAasi MOXKET BBIXOAUTH 3@ PAMKU PACCMOTPEHHs BOIIpOCa
JIMIICHHsST CBOGOMBI. WIH TPeGOBAHHMS O 3aMOPAKHBAHHE AKTHBOB, a TAKKE BKIIOYACT HPOLELYPY
MOJTyYEHHsI IOKA3aTEeNbCTB U X0 pacCciIeJOBaHHUA.

Dpanuyy3ckuil c1e0cmeeHHblIl CyObs

OpaHiry3ckas MpaBoBas CUCTEMa XapaKTePU3YeTCs TOCYJApPCTBEHHOM LEHTPATM30BAHHOW KOHIICTIIIHEH
OTIIPABJICHUS MIPABOCYIUS, TOCPEACTBOM KOTOPOH CYIbsi COXpAHSET 3a COOON IEHTPAITBHYIO POJb B XO/€E
paccrnenoBanusi. Kak mpaBHUiIO B COOTBETCTBHH CO CIIEICTBEHHOW TPaIWIIUEH, CYAbS TAKXKe SBISIETCS
TJIaBHBIM OTBETCTBEHHBIM 32 3aIUTY IIPaB OTBETUYMKA HA CTAIUH PACCIICIOBAHUS.

PaccrnenoBanus BegyTCsl MONMHMLUEH MOA HAA30POM CO CTOPOHBI MPOKYPOPA WIH CIeOCMBEHHO20 CYObl,
npu 3ToM (yHKIMEH cyda SIBISETCS HE TOJILKO BBIHECCHHE PELICHHS HAa OCHOBAaHWH JI0KAa3aTeJbCTB,
MpECTaBICHHBIX CTOPOHAMH, HO TAaKXKe M MPOBEICHHE CBOETO COOCTBEHHOTO CJIEJCTBHUS IO JEITy, YTOOBI
yOeauThCsi B BUHOBHOCTH MJIM HEBUHOBHOCTH OOBUHSIEMOTO.

HecmoTpss Ha TO, uTOo cyaeOHOe pa30MpaTeNbCTBO TNPEACTaBIsET COO0OH BakHOE (M ITyONWYHO
KOHTPOJIUPYEMOE) CIyIIaHUE Jelia, UCTOPUUYECKH, OOJIbIIe BHUMAHUS YIEIAI0Ch HMEHHO J0CYneOHOMY
sramy. PaccreoBaHHe paccMaTpUBaeTCsi Kak — KOHTPOIUPYEMOE CYIOM CJEACTBHE B OTHOIICHUH
IPaBOHAPYIICHUSI U COOTBETCTBYIOIIMX €My J0Ka3aTelbCTB, a HE cOOp JOKa3aTeNbCTB Ul TOr0, YTOOBI
HOATBEP/IUTH YTOJIOBHOE MPECIIEIOBAHUE OOBUHSIEMOTO.

JIrobbie BOMPOCHI OTHOCHUTENBHO JIMIICHUS CBOOONBI JIMIA B XOJAE pACCIENOBaHUS pa3pelatoTcs
crienuaNIn3upoBaHHbIM cymoM: juge des libertes et de la detention (cyoweii no eonpocam ceo600wr u
3adepocanus). PaccrnenoBanusi, B OOJBIIMHCTBE CITydaeB Jell, BEIET MPOKYpop (procureur) (KOTOPBIHA
OyIyuH CyJbeii, a TakKe sSBJISCTCS WICHOM CYIeOHO# cucTteMbl). Bynyuu cynbel, npoxypop nuMeet 0oliee
HEUTpaNbHBIN CTaTyC W UMeeT OoJiee MacITaOHYI (PYHKITHIO, 9eM IMPOCTOH MPOKYpPOp, a TaKkKe HeceT
OTBETCTBEHHOCTH KaK 3a HaJ[30p 3a Pacclie/IOBaHUEM, TaK U 32 KOHTPOJIb HaJl COJIepKaHUEM IOJT CTpakei
M0JI03PEBACMBIX B MOJIMICHCKOM OTJICJICHUH, BKJIIOUYAs 3alUTy M3 COOTBETCTBYIOIIMX MPOIECCYabHBIX
pas.

Hecmotpst Ha TO, 4TO npokypopel, OYAyYd CYABAMH, MOAOTYETHBI OJHOMY M TOMY K€ PYKOBOJIAILEMY
oprany, 4ro W wuHble cyapu  (Bwoicuiemy cosemy mazcucmpamypur (le conseil superieure de la
magistrature)), oHu TaKKe HOMYMHAIOTCA MHUHHCTEPCTBY FOCTHIIMH, KOTOPOE, COIJIACHO CTaTthe 36
VYronosHo-mporeccyanbroro kojgekca (YIIE) mmeer mosHOMOYHE MO MPEIOCTABICHUIO YKa3aHHH B
OTJENbHBIX ClyYasX. JIaHHOE MOJHOMOYME BBI3BIBAET MMPOTHBOTEUCHHUE B HEKOTOPBIX CIydasx H3-3a
OINaCHOCTHU, KOTOPOI OHO MOABEPTaeT HE3ABUCUMOCTD CyEH.

% IIpenenentnoe mpaBo ECIIY npeaycmaTpuBaeT BakHOE€ PYKOBOACTBO B OTHOIIEHHHM KPUTEPHUEB PACCMOTPEHUS CYIOM
BOMPOCA O TMpPEABAPUTEIILHOM 3aKITIOUEHUH MO]] CTPAXKy, HE3aBUCHMO OT CIEIHaNbHOM KBaTU(PHUKAILIMUA KOMIIETEHTHOTO CyJbU: B
nocTaHoBiIeHuH 1o jaeny "Euuyc npomue Jlumewl” (Jécius v. Lithuania ), xorma Cyn ykasam 4to TyHKT (4) crateu 5
MPEAOCTaBIsIeT OOBUHAEMOMY IPAaBO HA PACCMOTPEHUE BOMPOCA OTOBIBAHHS HAKAa3aHUS B BUE JIUIICHUS CBOOOIBI Ha yCIOBHUIX
MPOIIECCYATbHOTO M MAaTepUAIbHOTO IpaBa, KOTOPHIE MMEIOT CYIIECTBEHHOE 3HAYCHHE Ui O0ecnedeHus: "3aKOHHOCTH', B
COOTBETCTBUH C yCIOBHSAMH KOHBEHIMH. JTO O3HAYAET, YTO KOMIIETEHTHBIH Cyl 00s3aH pacCMOTPETh HE TOJIBKO COOIIOACHUE
IpoIecCyalbHbIX TPEOOBaHMH HAIIMOHAIBHOTO 3aKOHO/IATENILCTBA, HO TAKXKE U Pa3yMHOCTH MOA03PEHUS, IIPELyCMATPUBAIOIIETO

apecT, a TaKXKEC 3aKOHHOCTb LIEJIH, npecnenyemoﬁ apeCTOM M COACPKAHUEM 11O/ CTpanceﬁ.
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B pe3ynmbraTe HeCKOIBKHX MPOTUBOPEUMBHIX Aei B 80X- 90X IT, Korga MUHHCTEPCTBO IOCTUIINNA aKTHBHO
W3/1aBaJi0 YKAa3aHHUs MO OTIENLHBIM JieJlaM B OTHOIICHUU MOJUTUYECKUX JiesiTelield U TpeApuHuMaTeieH,
OBLITM BBEJICHBI HOBBIC MOJIOKCHUS, TIPEAyCMaTPUBAIOIIHe TPeOOBaHMsI, HAIPUMED, TUCBMEHHYIO (opMy
Takux ykazaHwid. [IpakThka wHCIIONb30BaHUS MeHEe (HOpPMAaIbHOTO OOIICHUS MEXKIY MPOKYypopamMHu U
MUHHCTEPCTBOM IOCTUIIMH, OJHAKO, COXPAaHSACTCS, TNPH OTOM Takoe OOINeHHe, KaK MPaBHJIO,
paccMaTpuBaeTcs B KauecTBe «ykazaHui». B 1990r. Takue ykazaHus NepHOAMYECKH UCTIOIB30BATUCH JIS
TOTO, 4YTOOBI 3ajepXaTh MPOBEACHUE pPACCICAOBAHUA 1O 3HAYMMBIM JeidaM (YacTo C y4dacTHeM
MOJIUTUYECKUX JIesITeNei), Ui TOr0, YTOOBI TO3BOJINTH MHHUCTPAM YHTH B OTCTABKY WJIM 3a0JIOKMPOBAThH
MTOJINTHYSCKHA 3HAYMMBIC JeNa, JMake HECMOTps Ha To, 4To cormacHo crathe 36 YIIK mpwukaser o0
MIPEKPAICHUH JIela He BXOMIN B IIOJTHOMOYUsST MUHHUCTpA.

B koHeuHOM cuere, B cooTBercTBHH ¢ Konpenumeit OOH® MPOTHUB KOPPYNLMH U PEKOMEHIALUSIMHU
ODCP¥, Tpebyromux MOMOMHATEIBHBIX TAPAHTHH U 3aIIAThl HE3aBUCHMOCTH MPOKYPOPOB, B HIOTE
2013 r. B YTOJIOBHO-TIPOIECCYAIBHBIN KOJEKC ObLTM BHECCHBI M3MEHEHUS JJIs TOTO, YTOOBI B SICHOH
¢opMe yCTaHOBWUTH, YTO MUHHUCTEPCTBO IOCTHIIMHM HE BIIpaBe JaBaTh yKa3aHUS IPOKypopaMm IO
OTJICITBHBIM JIEJIaM.

PaccnenoBanusi, KOTOpble BeleT caedcmeennvii  cyobs  (juge  d'instruction), TpagUIIMOHHO
orTnmyaroTcs. HeKoTopele clieCTBEHHBIE CyIbH, KaK MPAaBUIIO, IPHHIMAIOT y4acTHE B IPOTUBOPEUHBBIX U
BBICOKO 3HAUMUMBIX PACCIEOBAaHHUSAX, a B OTHOUICHWH MOJUTUYECKHX U aJMHHUCTPATUBHBIX
JOJDKHOCTHBIX JIMII BCE Yallle IPOBOAMINCH PACCIICOBAHMS, U OHU MPUBJICKAIUCH K OTBETCTBEHHOCTH 32
XaJaTHOE MCTOJHeHUe o0s3aHHOCTed. [lomuTHYeCcKre IesITeNnu 1 BIUATEeIbHbIC TIPEIIPUHAMATEIH TaKKe
nomnajaid TOA TIIATeTbHOE HAOMIOJICHHE IO psIy A€l O KOPPYNIMH, B KOTOPBIX Y4YacTBOBAJH
MPEJICTABUTEIN 000MX CTOPOH mojuThdeckoro cekropa. Jlo 1988 r. u 1990 r., xorna ObLIM MPUHSTHI
3aKOHBI ISl PEryJupOBaHMs (UHAHCUPOBAHMS IIONUTHYECKUX MApTHH, B XOJAE pacCiieOBaHUS,
OCYIIECTBISIEMOTO  CICACTBEHHBIMH CYIbSMH, OBUIO OOHapy»XeHO, YTO TPH YETBEPTH BCETO
KOMMEPUYECKOro (PMHAHCHPOBAHUsI HA BBIOOPAX MOCTYIANO0 OT PUPM, KOTOpBIE HECIH OTBETCTBEHHOCTH 3a
3aKJIIOYCHUE JIOTOBOPOB C MECTHBIMH OpPTraHaMH BIACTH I10J] PYKOBOACTBOM ITOJIMTHYECKHUX JesTeNneit
napTuil.

CMU ceirpany BaXHYI pPOJIb B MPEIYNPEXKICHUU TOr0, YTO JAHHBIE pACCICIOBAHUS BEIIHUCH
UCKIIIOUUTEIBHO HPOKYpOpAMU, TIOJIHOMOYUS KOTOPBIX OrpPAaHUYEHbl YKa3aHUsIMU MUHHCTEpCTBa
octuiiud. HecMoTpsi Ha sIBHYIO TallHy yKa3aHMH, KJIIOYEBBIE J0KA3aTENbCTBA IMPOHUKIU B IIpeccy, U
MMEHa HEKOTOPBIX CyJed akTuBHO ynomuHanuch B CMU. MHorue u3 HUX TOJITBEPAIN LIEHHYIO POJb
CMMU, neicTBUSL KOTOPBIX SIBUJIOCH «pbhlUaroMm AJid U3MeHeHui». HegaBHO, OJTHAKO, BOSHUKJIO MHEHHE,
YTO TaKO€ HWCIOJBh30BaHHME CPEJICTB MAacCOBOW WHGpopMmanmu 0Oojee He TpedyeTcs, MOCKOJIbKY CyIbU
CYMEJIH YKPENHTh CBOK) HE3aBUCUMOCTb, M CUYMTAETCS, YTO JIydlle TMEPEUTH OT IOJO0OHOT0 NIUPOKO
ocgemaemoro B CMU wu mnepcoOHANIM3UPOBAHHOTO UMHUIDKA TPABOCYAMS JI0 TaKOTO, KOTOPHIA
CKOHLICHTPUPOBAH Ha JeJie U 10Ka3aTeIbCTBAX.

CrnenyeTt, 0lHaKO, OTMETHUTb, YTO CIIEJCTBEHHbIE CYIbU HECYT OTBETCTBEHHOCTH JIMIIb 332 MAJbIil MPOLIEHT
paccieoBaHUM, MO3TOMY BIMSHHE ACATEJBHOCTH CIEACTBEHHBIX cyaed Ha OoprOy C Koppymnuuen
0CTaeTcsi OrpaHUYCHHBIM.

DYHKIUH CJIeICTBEHHOTO CYAbH

Hecmotps Ha TO, 4YTO Manblii MPOLEHT Jel pPacCMaTPUBAIOT YKa3aHHBIM 00pa3oM, credcmeue
MPEJICTaBIsIET COO0H MOJIENb CIEACTBHS B paMKax (paHIly3CKO# ciencTBeHHON Monaeau. CieacTBeHHbIN
CyJlbsl OTBETCTBEHEH 32 HAUOOJIee Cephe3HbIC U CIIOKHEIC JIeia - HEKOTOPbhIE CIICICTBEHHBIE MEPhI, TAKHE
KakK Teﬂe(i)OHHBIe 3armucu, MoOryt OBITH CaHKIIMOHUPOBAHBI JIMIIBL CJIICACTBECHHBIM cyzu)ef/'l. OnHu TaKxe

% O6mumit otuer mo BHempenmio KOOHIIK (2011) Amamuriaeckas cBogka: order mo ®panmmt (UNCAC Implementation
Review (2011) Résumé analytique : rapport de la France). Vienna: UN, p. 5.
http://www.unodc.org/documents/treaties/UNCAC/COSP/session4/V1186620f.pdf

8 Oruer o 3-my stany BHeapenus Konsenunn ODCP npotus koppymnimu Bo @panimu, oktsops 2012 r., crp. 5 (Phase 3 report
on implementing the OECD Anti- Corruption Convention on France, October 2012, p. 5).
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MOTYT TMPUBJIEKATHECA B CIydYasiX, KOTJa PacciieJOBaHUE HE MOXET OBITh OCYIIECTBICHO IPU CTPOTOM
cobmonennu ycinosuit GAV (garde a vue, arrest ((p. 3aKiItoueHne O CTPAXKEH, apecT)), WK B CIIydasx,
KOTJ]a MPOKYPOP HAMEPEH MOMECTUTH MOI03PEBAEMOTO O] CTPAXKY BO BPEMs pacCIeIOBAHUS.

PackpeiTre «uHDOpPMAIUU» MPOKYPOPOM JJIsSE TOTO, YTOOBI CIEICTBEHHBIN CYIbs CMOT HCCIICIOBATh €€,
SBISIETCST  00s3aTENbHBIM  JUIsl  OOJNBINUHCTBA CEPhE3HBIX MPABOHAPYIICHHWH, TMPECTYIUICHHUH, U
JMUCKPEIMOHHBIM I MEHee cephe3HbIXx mpaBoHapymeHuil (craths 79 VYIIK). OHO Tarkke MOXeT
OCYIIECTBJICHO JIJIsl MEJIKUX MMPABOHAPYIICHUN TI0 TPEOOBAHUIO NPOKYPOPA.

CrnecTBEHHBIM CyAbsl BIIpaBe JHINh IMPOBOAWUTH paCCIeOBAaHHE B COOTBETCTBHH C YTBEPKICHHUEM,
MIPEIOCTABIIEHHBIM HPOKYpOpOM. IJTO O3HAUYaeT, YTO AK€ €CIM B XOJE paccielOBaHUS PACKPBITHI
MOCIIEAYIONINE MPECTYIUICHUS, TO paccielOBaHUE NAHHBIX NPECTYIUICHUH TpeOyeT paspemieHus co
CTOPOHEI NPOKYpOpda.

Cnedcmeennviii cyobs 00s3yeTcsi B COOTBETCTBHM C 3aKOHOM NPEANPHHATH CIEACTBEHHBIC MEPHL,
KOTOpbIe OH COYTET HEOOXOJMMBIMU JUIsi PAcKpbITHs MCTUHBL. OH CTpeMUTCS HalTH JOKa3aTelnbCTBa
HEBHMHOBHOCTH WM BUHHI (cTaThs 81 YIIK).

B caydasx, koraa ciedcmeeniviil cyObsi HE MOXKET JIMIHO PACCMOTPETh BCE ACTIEKThI PACCIECIOBAHMUS, TO
OH BIIPaBe YIOJIHOMOYHTH COTPYIHHKOB CyAeOHOM MOJMIMK MPOBECTH HEOOXOAUMOE pacciieIoBaHUue U
3aTeM OTYHUTAaThCA eMmy. Crnedcmeenmblll CyObs 00s3aH TNPOBEPUTH BCHO HH(OpMaIHIO, COOpPaHHYIO
BBIIIIEYKa3aHHBIM CIOCcOOOM. JIelcTBHsI, KOTOpBIE HE MOTYT OBITH JAEIEerHpOBaHBI, HO IOJKHBI OBITH
BBITIOJTHEHBI CJICACTBEHHBIM CY/AEH JIMYHO, BKJIIOYAIOT MPOBEPKY IMPABHIBHOCTH 3aIMCCH WHTEPBBIO, a
TaKXe JOMPOCHI JIHII, HAXOASAIIMXCS MOJT CJICICTBHEM.

Jluma, HaxomsAIIMiecs TOJ CIEICTBUSAM IO JeJiaM, OTHOCSIIUMCS K FOPUCAHMKIINHA CIIEJCTBEHHBIX CYACH,
TaKKe TOIB3YI0TCS OoJiee OOITMPHBIMH MTPaBaMU 3alTUTHI.

Xapaktep Aompoca CIECACTBEHHBIM CYIbEH CHUJIBHO OTJIMYAETCA OT AOMPOCOB, MPOBOJUMBIX BO BpeMs
GAV B oOTIeneHUU IOJULINU: MOCIIeIHAe, KaK TMPaBWIIO, SBISAIOTCS Ooilee BpaXACOHBIMH U
MPUHYAUTCIIBHBIMU, a OOIIPOCHI CJICACTBCHHLIM Cy,[[I:Gﬁ IIPOBOJATCA B I[BOpLIC IOCTULINHU, IIPU ITOM,
obecrieynBaeTCsl TOYHOCTh  3alMCed WHTEPBBIO, IOCKOIBKY OOBHUHSIEMOMY  IPEIOCTaBIISETCS
BO3MOKHOCTb UCIIPABUTH Kakue-In00 onnoOKu A0 TOro, Kak IOKYMCHT 6yIL6T pacrneyaTtal Wjin NOoAIrCaH
(Mis en examen (MEE)).

Takum 00pa3om, paccieoBaHHE XapaKTEPU3yeT OCHOBY CIEACTBHS (PaHIy3CKOTO YrOJIOBHOTO Ipolecca
B TEX CIIydasiX, KOTJa BOIMPOCHI H30UPAOTCs 1 00CYKAAI0TCSl HE BO BPEMsl YTOJIOBHOTO IIPECICOBAaHUS U
3aIIUTBl BO BpeMs CyAeOHOro pa3OupaTenscTBa, a Cyabeld BO BpeMs MPOBEICHUS A0CYneOHOro
paccieoBaHus.

JBoiiHast QyHKIMS credcmeeHHo2o cyObu TakKUM 00pa3oM, HACTONBKO YCTOSUIACh, YTO CTaja IIHPOKO
MIPUMEHATHCS M PaccMaTpHUBaThCA MOJOKUTENBHO, B TO BpeMs, KOTAa 3alllUTHAs POJb IOPHUCTOB CTasa
OTOJBUTAThCS Ha 3agHMN TaH. s credcmeenHozo cyovu, TaKkkKe Kak U IS HPOKYpopd, 3aliuTa
npeacTaBiIsieT co00i 3aKOHONATENbHYIO (PYHKIMIO, NEHCTBYIONIYIO B (JOPME AEMOHCTPALMU U T'apaHTUH
CIIPaBEIIMBOCTH MPOLIEAYPHI.

C npyroii cropoHnsl, B pe3yibrate npuHsatus ECIIY BakHBIX NMOCTaHOBIEHHH, AOCyAeOHast (QYyHKIHS
3alIMTHl FOPUCTOM TOJyYHJIa Pa3BUTHE M ObUIa yKperuieHa. Takwe MpaBa 3alluThl, OJHAKO, WMEIOT
Oosbliiee 3HAUYCHME B KOHTEKCTE pacCieJOBaHUs, OCYILIECTBISIEMOIO Cle0CMEEHHbLIM CYObell, YeM
pacciieioBaHus, OCYLIECTBIIIEMOTO HPOKYPOPOM.

IIpaBoBasi mpakTHWKa €BPOMEWCKHX CYAOB TNPHU3HAET, 4YTO CcyleOHOe pa3OMpaTreIbCTBO HE MOXKET
paccMaTpUBaThCsl B BHJIE AMCKPETHOTO 3Tama yrojOBHOI'O MpOLEcca, He 3aBUCSIIET0 OT JA0CYACOHOTO
pacciieioBaHus, a OTPUILIAHUE TIPaB 3aLUTHI HA CTaUU PACCIEJOBAHNUA MOKET HAHECTH Bpe MOATOTOBKE
3alIUTHI Jefia, U, CIeI0BaTeNIbHO, CIIPaBeAIMBOCTH CyIeOHOTO pa3buparenscTBa. s mun, B OTHOIIEHUH
KOTOPBIX BEJETCS paccielOBaHWe IO Haa30pOM MPOKypopa, TaKWe 3allWTHBIE MpaBa TMOIYIHIN
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TOJIKOBaHUE B CAMOM Y3KOM CMBICIIC, HACKOJIBKO 3TO MPEACTABISETCS BO3MOXKHBIM (Harmpumep, B caydae,
€CJIH TI0/I03PEBAEMBIIl HMEET TPaBO COXPAHATH MOJTYAHUE, HO HE HHPOPMHPYETCS O TAKOM TIpaBe).

AJIBOKATHI 3aIIUTHI MO AeJiaM, PacCiIeIOBaHUE MO KOTOPHIM OCYIIECTBISETCS MONHUIMEH MOJ HaI30pOM
npoKYypopa, MOTIIN TIPEIBAPUTEIHHO BCTPEUATHCS C MOJ03pEBacMbIM B TeueHue 30 MUHYT, IMIPU 3TOM UM
OBLJIO OTKa3aHO B JOCTYIIE K MaTepuaiaM jeia. ABOKATHI 3aIUTHI TeTePh NOIYUIIN OoJiee MUPOKUHA U
MPOCTON JOCTYN K MarepuajaM, a TakXe MONYYHIH ISATh pabodnx JHEH A0 KaKoro-nOo CyneOHOro
JIOTIPOCa CBOMX KIIMEHTOB, KOTOPBIA MOXKET OBITH POBE/ICH.

B xome cmencTBHS poiib aABOKATa 3allUTHl 3HAYATENHHO CYIIECTBEHHEE BBHUAY €ro CHOCOOHOCTH
MOBJIMAThL HAa TOJKOBAHME W COJIEPKAHUE MATCPHAJIOB Jiena, KOTOpble (OPMHUPYIOT OCHOBHYIO
JIOKA3aTeNIbHYI0 YacTh CyAeOHOro pa30upatenbeTBa. [I0CKOIBKY €ro pojib HE OClapuBacT Oa30BBIH
MPUHLMI CyAeOHOTO HAA30pa, TOCKOJIBKY aJBOKAT NPWHUMAET y4YacTHe B PpaCCIICOBAHHUU Uepes3
CJEICTBEHHOI'O CY/AbIO, OH TaK>K€ BHICTYIAET KaK JOMOJHUTEIHHBIA MOMOIIHUK CYAbU, KOTOPBHIA MOXET
BHUMATEIIbHO W3y4YUTh PE3yJbTaThl pacCleJOBaHUS, OCIOPUTH OINMOKKM B TpoIlecce, MOTPeOOBaTh
TIPOBEICHHS OIPE/IIIEHHBIX PACCIIEIOBAHMIA, & TAKXKe IPUCYTCTBOBATH BO BPEMSI OIIPOCA CBOETO KIIMEHTA
U WHBIX CBUIETEIIEH.

CrecTBEHHBIN CyAbs MOXKET aBTOMAaTHYECKH, WIM MO TPeOOBAHUIO CyHa WM TPAXKIAHCKOH CTOPOHBI,
OCYIIECTBUTh B COOTBETCTBHM C 3aKOHOM KaKoe-mnOo IEHCTBHE, KOTOPOE IO3BOJIUT €My OIICHHTHh
XapaKTep U BAXXHOCTH Bp€aa, IPUIMHCHHOTO IOTECPIICBUICMY, JII/I6O IMMOJIYy4YUThH I/IH(bOpMa]_[I/IIO O JIMYHOCTHN
nocneanero (crates 81-1 YIIK).

Cnedcmeennvlil cyObsi HECET OTBETCTBEHHOCTh 3a TPOBEJCHUE ONPOCOB, OYHBIX CTAaBOK U CyJeOHBIX
cnyuranuid. [Ipokypop, anBOKaThl, JEHCTBYIOLIME B HMHTEpECaX CTOPOH U JIIOOOW MPUCYTCTBYIOUIUI
CBUJIETENIb MOTYT 334aTh BOIPOCHI MJIH CAETATh KOPOTKUE 3aMEUaHUSL.

KOpucTsl, kak npaBuiIo, MPUMEHSIOT CKOpee MOAXO0J COTPYIHUYECTBA CO CIIE€ACTBEHHBIMH CYABSIMH, YEM
HETOCPEACTBEHHOE OCIIapUBaHHUE €r0 PELICHUs, U YaCTO HanOoee BBIMTPBIIIHBIM OJX0I0M IIPHY 3aIlINTe
ABJISIETCSl O0ObEAMHEHHNE IMPOLECcCa KUCKYCHOIO MAaHEBPUPOBAaHUA» ¢ HEO(PHULMAIBLHBIMU X0AaTaiicTBaMH.

ITocne mena Ytpo (Outreau ) (2004), npuHATH JaJbHEHININE MEPHI I oOecrieueHust 0oiiee HalEKHOU
3aIIUTHI JIUI, B OTHOIIIEHHN KOTOPBIX BEAETCS paccienoBaHue. B mene «YTpo» ¢ ceMu W3 CeMHAANATH
OTBETYMKOB OBUIM CHATHI OOBHMHEHHMS B CBSI3M C HacwimeM B oOTHomeHun nereil. Ilocie cHsaTus
OOBHMHEHUH OJ[HA M3 OTBETUMKOB CKa3ajia Cydy, YTO CJICICTBCHHBIN CYIbs HE ObLI 3aHHTEPECOBAH B €€
W3TIOKEHUHN COOBITHH, paccepAmsCcs W yrpoXkall ei, KorJa OHa oTpullasiia [0OBUHEHUS B CBOH ajpec].
IllecTs W3 ceMHU OMpaBIAHHBIX U] COAEPXKAINCH TOJ| CTpaKel B TEUEHWE TPeX JIeT Ha OCHOBAaHUHU
OOBHUHEHHWH, KOTOpBIE OBUIM CHSTHI BO BpeMsi cyleOHOro pasOuparenscTBa. Kak BBIACHHIOCH Ha
CyJeOHOM pa3OHMpaTesbCTBE, C1edCMEeH bl CYObsi, OyIyId MOJOABIM U HEOIBITHBIM, UCTOJIKOBAI JIEJIO
MPOTUB OOBWHSEMBIX. B pe3ynbTare, HEMEIJICHHO IIOCIe BHIHECEHHWS OIPaBJATENBHOTO MPUTOBOpA
MUHHUCTP IOCTUIMM OOBSIBHI 00 YYpEeKICHUH paboued mapTUU JUIS PACCMOTPEHHUS IMPOLEAYPbI
npoBeaeHus cieactBus. Otuer Obl1 onyOnaukoBad B 2005 1., OBLJIO PEKOMEHIOBAaHO Ha3HAYaTh ABYX
CJIEJICTBEHHBIX CY/EH IO CIIOKHBIM JIeJlaM U JieJlaM, TPeOYIOMMM 0co00T0 BHUMAHUS, IJISI TOTO YTOOBI
pabora ObuTa paslieneHa W TEOPHH W BEPCHU IOABEPraliiCh MEPEKPECTHON TMPOBEPKE, YTO TTO3BOJIAT
n30eKaTh «TYHHEIBHOT'O BHJICHUSA» TP TOJKOBaHMHM Jeja. JlaHHas pedopma, HECMOTPs Ha TO, YTO OHA
OblTa HampaBiieHa Ha YyJIy4lIeHWE MpaB 3allUThI, MOKa3aja eIe pa3, YTO POJb a/JIBOKATa 3allUTHl HE
CUHMTAETCS KIIFOUEBOH B X0JIe pacciieIOBaHUs MPECTYIUICHUS.

Hranus

B Uranum oxpaHa mpaB 3alUThl Ha CTAJHWU IMPEIBAPUTEIHHBIX paccie/OBaHHi obecrieunBacTcs depes
MHO’KECTBO MEXaHM3MOB M MPHUHIMTIOB. CriennaibHble Cy/IbU (CYIbH MPEABAPUTEIHHOTO pacciae0BaHMUs
Y CyJbH IPEABAPUTENBHOIO CIYIIAHUS) CO3AaHBI I TOTO, YTOOBI paccMaTpUBaTh ACUCTBUS M PELICHUS
IIPOKYPOPOB HA CTaJWM PACCIENOBAHUSA U BBIHOCUTH PELICHUE O TOM, JOJLKHO JIU JIULO NPEACTaTh MEpPen
CyJIOM AJisi cyAeOHOrOo ciymanus jaena. JIuia, B OTHOIIEHWH KOTOPBIX BEIETCS PaccieOBaHHE, TaKKe
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MMEIOT PacUIMPEHHOE MPaBO MPUHUMATh YYacTHE B YTOJIOBHOM PAacClI€IOBAaHUU, U, IPU ONpPEACIICHHBIX
00CTOSITENTLCTBAX, OHU MOTYT IMMOTPEOOBATh COOMPATH TOKA3ATENbCTBA C UX YIACTHEM H YUYAaCTHEM CY/IbU.

Cyobu npeosapumenbHo2o paccied06anus

XoTs pacciieIoBaHrue MPOBOAUTCS MPOKYPOPAMH | TIOJIHITHEH, 3aKOH MPEIyCMATPHUBAET, UTO, €CIH B XOJIE
paccie0BaHus UMEETCS HEOOXOAMMOCTE OCYIIIECTBUTh ONPE/IeIEHHbIE ICHCTBHS, KOTOPbhIE 3aTParuBaloT
CBOOO/IBI JIMII, B OTHOIIEHHH KOTOPBIX BEIETCS pACCieIOBaHUE, a TAKKE JEHCTBUS, KOTOPbIE MOTYT
HOBIIMATh Ha HX CYAbOY, COOTBETCTBYIOIIHE MEPHI JOJDKHBI IPHHUMATHCS CHEHAIBHBIMU CYIbSIMH:
CyabsiMu nipeiBapuTebHoro paccienoanus (Giudice delle indagini preliminari — GIP).

Cynpu TPEeIBapUTEIILHOTO PACCIICJOBAHUS TaKXKe HECYT OTBETCTBEHHOCTh 3a IPHHATHE MEp 10
OTPaHWYEHHUIO JMYHOW CBOOOABI JHI, B OTHOIIEHWH KOTOPBIX BEIETCS paccieloBaHHe, Hampumep,
nocynebHoe colepXaHue TOJ CTpaKeH MM JOMAllHWK apecT, a TaKkkKe MPHUKa3bl O 3aMOPaKUBAHUU
aKTHBOB.

3agaya CyapH NPEABAPUTENBHOTO PaccielOBaHUs 3aKII04aeTcs B 00ECIIeYCHUH OCYILECTBICHUS PabOThI
MPOKYPOPOB B COOTBETCTBHU C 3aKOHOM M C COOJIIOJICHHEM TIpaB JIUL, B OTHOIIEHHH KOTOPBIX BEACTCS
paccienoBaHue.

Cyznpu TIpeBapUTENBHOTO pACCIIEOBAHUSA TaKXe HECYT OTBETCTBEHHOCTh 3a IPHUHATHE MeEp IO
OTPaHUYEHHIO JIMYHOM CBOOOJBI JIMII, B OTHOIIEHHWH KOTOPBIX BEJETCS paccie/oBaHHE, Hampumep,
nocyneOHoe colepXaHue IOJ CTpaKed MM AOMAlIHWK apecT, a TAaKXKe MPHUKa3bl O 3aMOPaKUBAHUU
aKTHBOB.

Kpome Toro, mo TpeOOBaHHIO CTOPOH, CY/AbSl HPEIBAPUTEIBHOTO PACCICHAOBAHMS JOJDKCH IPUHATH
pEIICHHUS O pa3pelieHu: 0c000i MPOLEAYpHI TO3HAHUS AJsS ydeTa A0Ka3aTelbCTB B XOAE J0CYACOHOro
srana (incidente probatorio), a Takke mnpencenaTenbCTBYeT BO BpeMsi cOOpa TaKHX JOKa3aTelIbCTB
HIPOTHBHOM cTOPOHBL. Cy/bsi TPEABAPUTEIHHOTO CICACTBUS TAK)KE BBIHOCUT MOCTAHOBJICHUS MO KaKHM-
mbo xomartaiicteam 00 0TKa3e B BO3OYKICHHUH Jefia.

Pemiennst CieICTBEHHOTO Cy/AbM MOTYT OBITh O0KaJIOBaHBl OTBETYMKOM, JIMOO MPOKYPOP MOXKET
o0yasoBath mpukas cyapu B Cyoe céoboowr (Tribunale della Libertd). Tanusiit cy MoxeT ocTaBuTh 06€3
U3MEHEHUS, M3MEHHUTh MM OTMEHHTH TPHKa3 CyJbH, IIEPECMOTPEB BCE JOKA3aTENLCTBA 0OCTOATEIHCTB
(KOTOpbIE SBIISIOTCS JIOCTATOYHBIMU Ul BBIHECEHHMS] MpHUKaza 00 apecte WIM TPHHATHS Mep
NpEeIyNpekICHUs, HO He O00s3aTeIbHO B LENSX BBIHECEHUs INPUroBopa). PemieHue MokeT OBITH
obxanoBaHo B Bepxosuwiti cyo (Corte di Cassazione), KOoTOpblii He BIpaBe BBIHOCHUTH PELICHUS 10
CYIIECTBY, & TOJILKO B OTHOILICHUH MPABUIIBHOCTH MPOLIECCa U PABUIBHOCTH TOJIKOBAHHS 3aKOHA.

Craausi mpeaBapUTENbHOTO pacclelOBaHUSl MPEKpalaeTcsi, KOrjaa IMPOKypop HPHUHUMAET pEIICHHE
MIPU3HATH JIMIIO, B OTHOIIEHHH KOTOPOT'O BEIETCS pacciieZJOBaHNEe, BAHOBHBIM WMJIM HEBUHOBHBIM.

Ecimu mpokypop cumraer, 4To OTCYTCTBYIOT KaKHe-THOO JO0Ka3aTelbCTBa, KOTOPHIE MOKa3bIBAIOT, UTO
JUI0, B OTHOIIEHWHM KOTOPOTO BEIETCS pacClieflOBaHUE, COBEPIIWIO IpecTymuieHHe (o dYTo
JIOKA3aTeJIbCTBA HEJIOCTATOYHBI, YTOOBI MOATBEPAWTH OOBHHEHHUE B CYAE), JIMOO 4YTO JCHCTBHE HE
mpeJicTaBiIsgeT co0oi MpaBOHAPYIIEHHE, OH TPOCHUT CYAbI0 MPEIBAPUTEIEHOTO PACCIeIOBAaHUS 3aKPHITh
neno. Cynbsi BIpaBe COMJIACHUTBCS C TaKUM TpeOOBaHUEM, JMOO MpHKa3aTh IPOKYpPOPY IMPOBECTU
JIOTIOJTHUTENBHOE paccienoBaHue. Ecnu mocie mpoBeAeHUs 3THUX JIONOJHUTENbHBIX paccieOBaHUI
MPOKYPOP MPOJIOIDKAET CUYUTATh, UYTO OTCYTCTBYIOT KaKHe-TNOO OCHOBAHUS ISl HAIIPABJICHMSI JIeJia B CY/,
CyIlbsl TIPEJIBAPUTEIHHOTO PACCIIEIOBaHUs BCE XK€ BIPABE M3/1aTh yKa3 O BBIHECEHUH OOBHHHUTEIBHOTO
npuropopa. Takke HEOOXOAMMO OTMETHUTh, YTO €CJAM JIEJI0 3aKphITO, TO IIOTEPIIEBIIMHA BIpPABE
00>aJIoBaTh JaHHOE PEIIeHNE CyIbe MPEeIBAPUTEIHLHOTO PacCIeIOBaHMS.

Ecnu paccnenoBanue 3aKkpbITO IPOKYPOPOM, MPOKYpPOP HE MpaBe NMPUHUMATh Kakue-IMOO AajbHEHInune

MEpBI B OTHOIIIEHWH TOTO € CaMOTO MPECTYIUICHUS 10 TeX TOp, IMOKa He OOpaTHTCS 3a pa3peleHreM Ha
BO300HOBJICHHE JIeNla K CY/be MPEIBAPUTEILHOIO paccie/IOBaHusl U HE TIOIYYUT ero y Hero. be3 Takoro

30



paspeuieHusi Kakue-Tu00 Mepbl, MPUHATBIE MPOKYPOPOM, OyOyT SIBIATHCS HENPHEMIIEMBIMH B XOJE
cyneOHOro pa3OuparesbCTBa, a MPOKYPOp YTPAaTUT IIPaBO YIOJOBHOIO IIPECIEJOBAaHUS B OTHOLICHUHU
IPECTYIUICHHS B OyIyIIeM.

Opucnukims  Cyabd  MpeIBapUTENIBHOTO  PACClIEIOBAHMs  OIMHUCHIBACTCA B JIUTEpAType  Kak
HOJTYFOPUCIMKITHS, ITOCKOJIBKY €ro WHHIMaTHBa OOYCJIOBIEHA IMOjaueii TpeOOBaHWH CO CTOPOHBI
HPOKYpopa, TOTEPIEBINETO WK JIMIA, B OTHOIIEHHH KOTOPOTO Bemercs pacciemoBanue. OH  BIpaBe
BBIHOCHTbH PEIIEHHE II0 OrPaHMYEHHOMY KPYI'y BOINPOCOB, YKa3aHHBIX B YTOJIOBHO-IPOIECCYATbHOM
kozekce u He umeer ex officio(no oonorcnocmu) monHOMOUMS cOOMpPATH MOKA3aTEIBCTBA WIH IPUHUMATE
WHBIE CJIEJICTBEHHBIE MEpPBI, MMOCKOJBKY €ro (DYHKIMs 3aKII0YaeTcs, MpeXIe BCEro, B OXpaHe MpaB
3amuThl. OIHAKO, CIIEAYyEeT OTMETHTh, YTO B COOTBETCTBHH C pelleHHsMH KOHCTUTYIIMOHHOIO Cyja,
JAHHBIA CY/Ibs TIOy4YHJI OOJIee aKTHBHYIO POJIb B OTHOLIEHHH cOOpa J0Ka3aTe/IbCTB.

Cyobu npedsapumenbHozo c1yuianus

Mo 3aBepiIeHHH MPEIBAPUTEIHLHOTO PACCIICNIOBAHMS, €CIIM MPOKYPOP CYHMTAET, YTO MOXET 00OCHOBATH
JIe7I0, OH BBI3BIBACT OTBETYMKA K cyodve npedsapumenvrozo cayuwanus (Giudice per ['Udienza
Preliminare).

[lepen HUM TPOKYpOpP MPEAOCTABISET BCE JTOKA3ATEIBCTBA, KOTOPBIE OH cOOpai 0 JaHHOTO MOMEHTA;
OTBETYUK MOXET OOOCHOBaTh CBOIO MO3MIMIO WM TMOIBITAThCA AO0KA3aTh, YTO YCJIOBHUS, KOTOpBIC
HEOOXOUMEI ISl Cy/IeOHOr0 pa30HpaTenbCcTBa U BEIHECEHHS OOBHHUTEILHOTO MPUTOBOPA, HE SIBIISIOTCS
JOCTaTOYHBIMH.

Ecmn Cyabs NpCABAPUTCIIBHOIO CIIyIIaHHdg CUUTACT, YTO A0Ka3aTCJILCTBA, CO6paHHI)IC K TOMY MOMCHTY
BPEMEHH, SBISIOTCS JOCTATOUYHBIMH /TSI 000CHOBAHMUS IIPUTOBOPA, TO OH M3/1AET NMPHKA3 O MPEAbSIBICHUN
0OBHHEHUS B CYE.

Cynpsi mpeaBapUTEIbHOTO CIYLIAHUS HMEET IOJHOMOYHE MEePeCMOTPETh 3aKOHHOCTh M CYILIECTBO
0OBUHEHUS, BBIABUHYTOIO MPOKYpOpPOM. B TO BpeMs, Kak CyIbs MpeIBapUTENbHOIO paccieoBaHus He
UMeeT KOHTpOJSA HaJ MaTepualaMy YIOJIOBHOTO Jejia, KOTOpPO€ XpaHUTCS y MPOKYypopa, KaK TOJBKO
MPOKYpOp TpeOyeT MPOBEACHHUS MPEABAPUTEIHLHOIO CIYIIaHUs, OH JIOJDKEH IepelaTh MaTephallbl Jeia
CyJbe IpeABapUTENbHOrO ciaymanus. [locne gaHHON JaThl NPOKYpOp 00s3aH YBEAOMHUTH 000MX CyJel
OTBETYHMKA O JIIOOBIX JaJbHEHIINX CIEACTBEHHBIX MEpax, KOTOPbIE OH MPEANPHMET.

Ecnu cynps mpeaBapUTEIbHOTO CIYIIAHUS CUUTAET, YTO HA OCHOBAHMH CYIIECTBYIOLIUX JOKAa3aTEIbCTB
OH HE MOXET NPHUHATH Kakoe-TM0O pelleHHe O mepepade Jesna OOBMHIEMOro sl CyAeOHOTro
pa3dupaTeNbCTBa BBUIY HETOJHOTO XapakTepa paccieOBaHUs, OH MOXKET M3/aTh MPHKa3 MPOKypopy,
yKazaB, Kakue ellle CJeICTBEHHbIE Mephl HEOOXOANMBI, @ TAKXKE YCTAHOBUB JIaThl JJISl UX BBITIOJHEHUS U
JTaTy HOBOTO MpPEABAPUTENBHOrO CIylIaHWs. B pe3ynbrare JaHHOTO CIyIIaHWs [JeNla CyAbs BIPaBe
NPHUHATH PEIICHUE O Iepeiade Jjeja OOBHUHIEMOro s CyJIeOHOro pa3OuparenbcTBa, O CHSATHH
00BHMHEHUH, TNO0 U3/1aTh HOBBIM MpHUKa3 A AaTbHEHIIEro MpoBeAeHNs CIeICTBEHHBIX MeponpusaTuii. B
MOCIIEAHEM CIIydae, €CIIM CyIbsl HE B COCTOSHUM NPHHATh PEUICHHE HAa OCHOBAHMH JOKa3aTeINbCTB,
KOTOpbIE MMEIOTCS B €ro pacHopsDKEHMH, OH BIpaBe INpHKa3aTh ex officio coOparTe moka3aTenbcTBa,
BIIMSIHUE KOTOPBIX SIBIISIETCS CYIIECTBEHHBIM IS IPHHSATHS pelieHus: 00 OTCYTCTBHH Jefia. B mpoTuBHOM
Cllydae CyIbsl NpEeIBapUTEIbHOTO CIyIIAaHWS HpeAoCTaBiIseT TpeOoBaHHME O mepepade [Aena] s
cyneOHOro pazonpaTeibCcTBa M U3AaET MOCTAHOBJICHUE C IPUKA30M HadaTh CyieOHOE pa30MpaTeabCcTBO.

Juns Toro, 4To0bl 00ecreunTh OECIPUCTPACTHOCTh PANIUYHBIX THIIOB Cy/AEH 3aKOHOM BBEIIEH PEXUM
OTCYTCTBHS B3aUMO3aMEHIEMOCTH MEXIY (PYHKIMAMU CyIbH NPEABAPUTEIBHOTO PACCIIEAOBAHUS, CYIbH
IPEBAPUTEILHOIO CIIyIIAHUS U CyJIbU CyIeOHOro pa30upaTebCTBa.

¢) CpeacrBa nmpaBoBOil 3alIMTHI B OTHOLIEHMHM HAPYUIEHWI M OIMOOK B XO0Je paccjielOBaHUs:

HHMUYTOKHOCTD, HeAelCTBUTEJILHOCTD npouneccyajbHblX aKTOB H MpPaBWJIa 00 HCKJIIYEeHHH
A0Ka3aTeJdbCTB
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®paHuus

HecMmotpst Ha TO, 4TO, JEMCTBUTENBHO, TIOPSIIOK PabOTHI C1edCmEeHHO20 CyObU TIO3BOISET 00eCTIeYnTh
Oonee HAACKHYIO OXpaHy NpaB 3allUThl, HAPYIICHUE NpaB 3allUThl JIO CHUX IOP COXPAHSIOTCI U
YCTPaAHSIOTCS MOCPEICTBOM PA3HBIX MOJIOKEHUH:

CropoHsl BIpaBe TpeOOBaTh 3aMEHBI CIeOCM8EHHO20 CYObU W I TOTO, YTOOBI 0OOECHEYHTH ero
OeCIPUCTPACTHOCTb, CICJACTBCHHBIN Cy/IbI MOXKET HE yU4aCTBOBATh B CYACOHOM pa3OUpaTebCTBE KaKUX-
00 YTOJNOBHBIX JIEll, IO KOTOPHIM OH pabOoTal B CBOEM CTaTyce CIEACTBEHHOTO CYIbH, MOJ YTPO30i
00BSABICHHUSI HHIYTOXKHOCTH €T0 JIeHCTBUH.

HCCO6HIOI[CHI/IC (I)OpMaHLHOCTeP'I, H3JIOKCHHBIX B IIOBCCTKEC BbI3OBA B CYI, CyILe6HBIX ImpuKkaszax o
3aKTIOYEHUHN TIOf] CTpaXy, MpHKa3zax o0 apecTe W MpHKa3aX O pO3BICKE JHIl, MOTYT IPHUBECTH K
MMPUMCHCHUIO OUCHUITIIMHAPHBIX CaHKIII/II\/'I K Cle0CmEeHHbIM Cy()b}l]l/l, Cyab}lfl/l no eonpocam c606000b1 U
3adepacanus (Juge des libertes et de la detention) niu npoxypopa .

B xome paccremoBaHus CIIACTBEHHAs Tanarta, IO JIIOOOMY BOIPOCY, MOXET  AHHYJIHPOBATh
npoleccyanbHOe JeHCTBUE WM MPOLECCYAIbHbIH JOKYMEHT C1e0CmEeHH020 Cyobll, NPOKYpopd, CTOPOH
WK IpHUCYTCTBYIoMIero ceuaeTens (crates 170 YIIK).

HuutoxHOCTH TpH3HaeTcs B cllyyae, KOTJAa HapylleHWE CYIIECTBEHHOH  (OpMaJbHOCTH,
npeaycMOTpeHHOH HacTosmuM KonekcoM nnn Tr00bIM HHBIM NPABUIIOM YTOJIOBHOTO TPOILIEcca, HAHECIO
Bpel WHTepecaM 3amHTepecoBaHHBIX cTOpoH (ctatbs 171 VYIIK). CropoHa, B OTHOIIEHWH KOTOPOH
CyIIECTBeHHAs: (POPMATILHOCTh He ObLIa COOMIO/ICHA, BIPAaBe OTKA3aThCS OT HAPYIIICHUS U TAKUM 00pa3oM
yperyaupoBath mpouenypy. Takoi oTka3 1oibkeH ObITh yKa3aH B sicHOH ¢opme. OH MOXKeT OBITh clieNiaH
WCKIIIOYUTENBHO B HPUCYTCTBUM aJBOKaTa, JHOO B ciydae, €CIM HOCIECAHWN OBl BBI3BAaH B CYA
HaanmexxanmM oopazom (crates 172 VIIK).

Ilopaoox annynuposanus npoueccyaibHozo Oelicmeus

Ecnu crnenctBeHHBI CyIbsl cUMTAaeT, 4YTO MpolleccyaibHas Mepa HIM JOKYMEHT BJeueT 3a coOoif
HUYTOXXKHOCTh, TO OH MOJKET TpHKa3aThb CJEJCTBEHHOW Najare aHHYJIMpPOBAaTh €ro, Mocjie TOro Kak
3aciylIaeT MHEHUE APOKYPOPA N YBEIOMUT 00 3TOM CTOPOHBI.

Ecnu mipokypop cunTaer HeoOXOAWMBIM MPH3HATH HUYTOXKHOCTH, TO OH TPUKA3BIBACT C1E0CHEEHHOMY
CyObe HAIPaBUTh €My MaTepHajbl Jeia, IS TOro, YTOOBl HANIPaBUTh MX CIIEICTBEHHOW Majare, MoaaeT
3asBJIeHHE 00 aHHYIMPOBAaHME B JaHHYIO MMajaTy U HHQOPMHUPYET 00 3TOM CTOPOHBI.

Ecnmu onna w3 cropoH, JMOO TPUCYTCTBYIOIIWEM CBHIETENh CUUTAET HEOOXOAMMBIM IPHU3HATH
HUYTOXHOCTb, TO OH/OHA HampaBJsieT JeJ0 B CICACTBEHHYIO MajaTy B COIPOBOXIECHMH OOOCHOBAaHHOTO
3asBJICHUS, KONHUIO KOTOPOTO OH/OHA HAINpPABISIET C1e0CMBeHHOM)Y cyObe, KOTOPBIN IeperaeT Ieio
Hpe/ICeIaTeNI0 CICACTBEHHOM ManaThl. 3asBIE€HHE JOJDKHO OBITh COCTaBJICHO, IOJ] YIpo3oi OBbITh
NPU3HAHHBIM HENPUEMJIEMBIM, B BHJE 3asBJICHUS B CyleOHOE OTHAENEHHE cIelCTBeHHOH nanatsl. OHO
PETUCTPHUPYETCS U JATHPYETCS CEKPETapeM, KOTOPBIM MOAMMCHIBAET €r0 BMECTE C 3asBUTEIEM U €r0
anBokaToM. Ecau 3asBuUTENb HE CHOCOOEH €ro IMOANHUCATh, TO CEKPeTapb BHOCUT COOTBETCTBYIOILYIO
3anuchk. Ecan 3adgBUTENb WM €r0 aJBOKAT HE MPOXKUBAIOT HA TEPPUTOPUU FOPUCAUKIIMA KOMIIETEHTHOTO
Cyla, TO 3asBJCHUE, HANpPABICHHOE B CyAEOHOE OTAEICHHE, MOXKET OBITh HANPABICHO 3aKa3HBIM
MUCBMOM C YBEIOMJICHHEM O BpydeHHH. Ecim nuio, B OTHONIEHUH KOTOPOTO OCYIIECTBISIETCS CyaeOHO0e
paccMOTpEHUE, COACPIKUTCS 0] CTpaXkel, TO 3asBJICHUE TAKXKE MOXET ObITh HAIIPABJIEHO IIOCPEICTBOM
3agBNeHNs, O(GOPMIIEHHOTO Yy YNPAaBJSIOMIETO TIOpbMBI. JlaHHOE 3asBI€HME PErHCTpUpYeTCs U
JlaTUPYETCs YIPaBIISIOIUM TIOPbMbI, KOTOPBIN MOANUCHIBAET €T0 BMECTE C 3asBUTENIEM. Eciu 3asBUTENb
HE CIOCOOCH €ro IMOJIMHUCaTh, TO YIPABISIONIMNA TIOPbMbI BHOCHT COOTBETCTBYIOIIYIO 3amuch. J{aHHBIH
JOKYMEHT (OpUTMHAJI WM KOMHS) HE3aMEIJIUTENbHO OTIIPABISETCS C MOMOMIBIO CPEACTB, AJOCTYIHBIX B
CyJ1eOHOM OTAEJICHUH CIEICTBEHHOHN MajaThl.
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B Tedenme BocbMH AHEH MOCHE MONyYEHHS MaTEpPHANOB Jiela B CyA€OHOM OTHEICHUH CIEeICTBEHHON
najartel, TpeJceaaTeNb BIPaBe, IMyTEM BBIHECEHMS IPHKa3a, KOTOPHIH HE MOXKET OBITh 00KaloBaH,
BBIHECTH PEIIEHHE O HENPUEMIIEMOCTH Kajlo0bl B COOTBETCTBUH C HACTOSILEH CTaThEeH, MyHKTaMH TPH U
yeTbIpe, craTtbeil 173-1, MyHKTOM mepBbIM cTaTb 174 WM MyHKTOM BTOPBIM CTaTtbu 175; OH Takxke
BIIPaBe BBIHECTHU PEIICHHE O TOM, YTO 3asiBIICHHE SBISACTCS HEMPUEMIIEMBIM 0€3 MPeI0CTaBICHHS TPUIHH.
Ecnn ycraHaBnuBaeTcsi, YTO 3asBICHHE SBIIETCS HENPHEMIIEMBbIM, TO IpelceNaTeNb CIIEACTBEHHOM
nayaThl IPUKa3bIBACT BO3BPATUTh MAaTEPHAJIbI [IEJ1a CIeOCMBEHHOMY CyObe, B UHBIX CIydasx, OH IepeaaeT
UX MPOKYPOPY, KOTOPBII HAUMHAET MPOU3BOJICTBO B COOTBETCTBHUHM €O cTaThell 194 u mocneayroummu.

Hunepaanapl

Hupepnanackuii  yronoBHO-TIpolLiecCyalibHBI KOJIEKC COACPKUT TOJOKEHHUS,, KOTOPBIE MO3BOJISIOT
UCKITIOYNTh HE3aKOHHO IIOJyYeHHBIE J[I0KAa3aTeIbCTBA, BHE 3aBUCHMOCTH OT TOTO, HApYIICHBI JIU
YCTAHOBJICHHBIC 3aKOHHOM TpaBWja WJIM KOHCTUTYLIMOHHBIE MOJIOXKeHMs. Hwunepianackoe
3aKOHOAATEJILCTBO MPEAYCMAaTPUBACT, YTO €CIM HapylIeHWE HE MOXKET OBITh YCTPAaHEHO, TO CY.bs,
YUYHUTBIBACT B)KHOCTh HHTEPECOB, OXPAHIEMBIX MPOIECCYATbHBIMA HOPMaMH, CEPhe3HOCTh HAPYIICHNUS, a
TaKke BpeJA, NPUYMHEHHBI NpaBaM OTBETYMKOB. ECITM Cynbsi yCTaHOBHT, YTO CPEICTBO IPAaBOBOU
3alIUTBl TAPAHTUPYETCS, TO y HEro €CTh HECKOJIbKO BaPHAHTOB IS BBIOOpa: Hambojee CYpPOBBIA 3TO
OTKa3aTh TOJHOCTHIO B BO30YKICHUN YTOJIOBHOTO Jiena (3a Hanboliee cepbe3Hble HUYTOXHBIE JEHCTBUSA),
00 OH MOXET MPEAYIPEANTh NCTIOIB30BaHIE JJOKA3aTEIBCTB B X0/I€ CYyJIeOHOTO pa30nupaTenbCcTBa, JIN00
OH MOXET COKpaTUTh MPHUIOBOP BBHUIY HApYLICHHUS, HO Pa3pelIUTh HCIOIB30BAaHHE JOKA3aTEIbCTBO B
Xozie cyneGHoro pazéuparensctsa (craThs 359a VIIK) %,

Cratpst 359a ycTaHaBIMBaeT HApPYIICHHE IIPOILECCYaJbHOTO TMpaBHiIa B XOJE IMPEIBApUTEIHLHOTO
paccienoBanusi. OTCYTCTBYET KaKOe-IMOO pa3linyue MEXIY Pa3IMYHBIMU BHJIAMU MPABWII, TOCKOJIBKY
OHU 00a SIBJISIFOTCS TPaBUJIAMH 3aIIIUTHl OCHOBHBIX MPAB, a TAKXKE WHBIX MPOIECCYATbHBIX MPABUIL

Kpome atoro, crates 359 VIIK mpumensercs MCKIIOUUTENHHO K T€M HapyIIEHUSAM MpPOIEecCyalbHbIX
NpaBWJI, KOTOpblE HE MOAJEKAT yCTpaHEHUIo. Eciu oHM MOryT ObITH YCTpaHEHBI, HApUMEp, IMyTeM
MOBTOPEHMSI NEHCTBUS, TO 3TO OCYIIECTBIsieTcS O€3 NPUMEHEHMs INPAaBOBBIX IOCIEICTBUI JaHHBIX
npaBwi. Hunepnanackuil BEpXOBHBIA CyJl yKa3ad, YTO JJI NMPUHATUS PELIEHUS O TOM, BBITEKAIOT JIU
MIPaBOBbIE IOCIEACTBUSA M3 HAPYUIEHHS MPOIECCYAIbHBIX MPAaBWI W KakKue IOCIEICTBHS HACTYMAloT,
CyIbsl JOJDKEH y4ecTh MHTEpPEC, KOTOPOMY CIIYy>KUT HapyLIEHHOE MPaBHUJIO, CEPbE3HOCTh HAPYILEHHUSA H
npuYvHEHHbIM UM Bped. [lpu ompeneneHHBIX OOCTOSTENBCTBAX JOOPOCOBECTHOCTH COTPYIHHKOB,
OCYILLECTBJIIOIIUX PAacClIEeIOBAHUE, KOTOpPbIE HApYIIWIN IIpOLecCyabHble INpaBUia, MOXET HMETb
3Ha4YeHue" .

B ciydae cepbe3HBIX HapymIeHHH, 3aKOHOMEPHBIM MOCIEICTBHEM OyAeT 3ampeT YroJIOBHOTO
MIpecIeIoBaHus, B TO BpeMsI KaKk MEJIKME HapyIIeHUs BIEKYT JIMIIb COKpAIEeHHEe TPUTOBOpa MK IPOCTOE
YCTAHOBJICHUE €TI0 HE3aKOHHOCTH.

bonee CCPLE3HBLIC CAHKIWM, 3aKIoYaromueca B IMPCKpAIICHHUMW YIrOJIOBHOI'O IMPECIICAOBaHMA,
MNPUMCHSIOTCH, €CJIIM CJIICAOBATCIIM HWJIM TPOKYPOPHBI CCPHBE3HO HAPYHIWIW IMPUHIOHWII CIPaBECAJIUBOIO

38 CTaTBH 359 rmacur CJIeayromiee: Ecan J0Ka3aHoO, YTO HOPOLECCYyaJIbHbIC HOPMbI HApYLICHBI B XOA€ MNPEABAPUTECIBLHOTO
pacciaenoBaHus, IIpyu 3TOM JAaHHOC HAPYHICHUE HE MOKET OBITD YCTpaHCHO, a IPaBOBLIC TOCICACTBUA HAPYHICHUSI HE OYCBU/IHELI B
COOTBETCTBHHU C MaTepl/IaJ'leblM HpaBOM, TO Cy}] BHpaBe BBIHECTH peU_leHl/Ie, qT0 a) CTCIICHb HAaKa3aHUsI MOXXET GBIT]) yMeHb]_UeHa
l‘[pOl‘[OleHOHaHbHO Cepbe3HOCTI/I Hapy[HeHI/lﬂ, [S{2)051 Bpe}l, HpHLlHHeHHbII;'I TaKUM Hapr_[eHI/leM MOXET 6])1Tl) KOMHeHCHpOBaH
TakuM 00pa3oM; b) pe3yJbTaThl paccie/lOBaHus, MOTyYCHHBIC B XOJ€ HAPYIICHHS, HE MOTYT CIIOCOOCTBOBATh JOKA3aTENIbCTBY
COBEpIICHHUs MPABOHAPYIICHHS, BMEHIEMOrO B BHHY; C) YTO CIy)x0a YrOJOBHOTO MpecieoBaHUs OyAeT OTCTpaHeHa OT
YrOJIOBHOI'O IIPECICNOBAaHUs, €CJIN HAPYHICHUE NCJIAa€T HEBO3MOXKHBIM CIyHIaHUE A€Ia B CYJA€ B COOTBETCTBUU C IPUHIHUIIAMH
HaJJ1exKalero mnpomecca.

Tlpu mpUMEHEHHH TIIEPBOTO MyHKTa CyI JOJDKEH YYecTh HHTEpEeC, KOTOPBI HMEeT HApyUIEHHOE IMPaBHIIO, CEPHE3HOCTD
HapyHmieHus u HpI/I‘H/IHCHHBIﬁ UM BpEa. Cyne6Hoe PEIICHNUE MOXKET COACPIKATh PCIICHUSA, TIEPEUUCIICHHBIC B IIEPBOM IOAITYHKTE.
JlaHHOE peleHne T0DKHO OBITH 000CHOBAHO.

% Oruersl no romnanackomy npasy: HR June 3, 2001, Dutch law reports 2001, 536 and HR March 26, 2002, Dutch Law reports
2002, 343
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Pa3sOUpaTEeNbCTBA YMBIIUICHHO, NHOO HpH TpybOM HIHOPHUPOBAHMM HHTepecoB oOBuHsemoro’. Ha
CETONHSAIIHUN JICHb, IAHHAST CAHKIINS TIPUMEHSIIACH B OCHOBHOM B JIeJIaX, KOTIa BO3MOXKHOCTh CY1e0HOTO
MOHHTOPHHTA cOOpa JOKA3aTelIbCTB OblIa HAMEPEHHO 3aTpydHeHa' . B MHOM clyudae, KOTJa MMeeTcs
HempHeMyieMasl TOTOBOPEHHOCTh CO CBHIETENIEM CO CTOPOHBI OOBHHEHHS O TOM, YTO B OOMEH Ha TO, 4TO
OH BBICTYNAeT TaKUM CBUJETENEM, B €Tr0 OTHOIICHHMH HE OyJeT BBIHECEH KaKOW-THOO MPHUroBOp O
3aKITFOYEHHUH IO/ CTPaKy ™.

B ciydae cephe3HBIX HapylleHWH, 3aKOHOMEPHBIM IMOCIEACTBUEM OYyJeT MpPEKpaIleHUE YroJIOBHOIO
TIpeceIOBaHMs, B TO BpeMsI KaKk MEJIKHe HapyIIeHHs BIEKYT JIUIIh COKpPAIIeHNEe IPUTOBOPA UITH TIPOCTOE
YCTaHOBJICHHE WX HE3aKOHHOCTH .. JlokazaTensCTBa MCKIIIOYAIOTCA B TE€X CIydasX, KOTAa CYIIECTBYET
MPUYUHHO-CIICACTBCHHAS CBSA3b MEXIy HapylICHUEM M COOpPaHHBIMH JIOKa3aTeIbCTBAMH, TAaKHE Kak,
HanpuUMep, KaKk OCYIIECTBICHUE OOBICKA IMOMEIICHUI B HapYIICHHE MPOIECCYyabHBIX HOPM: B JAHHOM
CiTy4ae J0Ka3aTeIbCTBa OyIyT IPU3HAHBI HEJIEHCTBUTEBHBIMH .

CokpalieHue MpUroBopa MPUMEHSETCS B TOM Cllydae, KOTJa MoJ03peBacMOMY NPUYMHEH (PaKTUUeCKuii
Bpell HapylICHUEM, Bpel ObLI BbI3BAH HApyIIEHHEM, Bpel MOXKET ObITh KOMIICHCHPOBAaH IIOCPEICTBOM
COKpallleHUsT NPHUrOBOPA, a COKpAIICHWE IPUIOBOpa SBISAETCS OOOCHOBAaHHBIM B CBETE Ba)KHOCTH
HapyIIEHHOTO0 MpaBHJa U CEPhE3HOCTH HapylleHus. Takue Mepbl MOryT MpPUMEHSThCS B Cllydae
TPOBEICHHS OOBICKOB, KOTOPBIE COOTBETCTBYIOT OCHOBHEIM, HO HE BCEM TpeGOBaHHAM ', THGO Korma
HE3aKOHHOE JCWCTBHE HE MPUBOAUT B PE3YNbTaTe K MOJIYYCHHIO JOKA3aTEJIbCTBA, & JOKA3aTEeIbCTBA HE
MOTYT OBITh UCKJIIOUEHBI Ha 3TOM OCHOBaHHHU. THUITUYHBIM IPUMEPOM SIBIISIETCS apeCT, KOTOPBIN SBISETCS
3aKOHHBIM CaM 10 ce6e, HO COMPOBOKIACTCS He TPEOYEMBIMHU YCHIHAMHU .

BepxoBHBIN CyJ TakkKe yKaszall, YTO HE BCE HApYIICHUs MPOIECCYAbHBIX MPABWII BICKYT 3a CO0OM
MOCJIEACTBUSA, TpeaycMoTpeHHble B crathe 359 VIIK B kauecTBe 00OOCHOBAaHHBIX B COOTBETCTBHH C
JMAHHOW HOPMOW, M YTO TaKOe HapyIIeHHWe He OO0SA3aTENbHO NMPUBEAECT K KAKUM-TUOO BBITOIAM ISt
o6BuHsAEMOro. TakiuM oOpa3oM, B JaHHBIX Je/1aX YCTAHOBIECHHE HAPYIICHHS He OY/IeT J0CTATOYHBIM .

Hrtanusa

YronoBHO-TIpoLiecCYyaabHbIN KOJICKC YCTaHOBUII HECKOJIBKO YCJIOBUM HUYTOKHOCTH Hu
HEJICUCTBUTEILHOCTH B OTHOLIEHWHU JEHCTBHUM, OCYILIECTBIEHHBIX B HapyIICHHE 3akonHa®™. Crmcok
YCJIOBHI HUYTOKHOCTH U HEIEUCTBUTEIILHOCTH, YKa3aHHBIX 3aKOHOAATEIIEM, SIBJISIETCS] UCUEPIIBIBAIOLLUM,
Y WHBIE HAPYIICHHs 3aKOHA, MPSMO HE MPEIyCMOTPEHHBIC B IAHHOM CITUCKE, MPUBEAYT K OMIMOOYHOMY
JIEACTBUIO (KOTOPOE MOXKET MPUBECTU K HATOKEHUIO TUCITUTUTMHAPHON CAaHKIIMK HA JIUIIO, JOITYCTHUBIIICE
TaKyl0 OIMUOKY, HO HE UMEET KaKUX-THOO MMOCIEACTBHI AJISl CYJJOTIPOU3BOICTBA).

Bunbl ycioBuil HENEHCTBUTEIBHOCTH, IIPELYCMOTPEHHBIE B YTOJIOBHO-NIPOLIECCYAJIBHOM KOJEKCE,
BKJIFOYAKOT: HENPUEMIIEMOCTD, HCTEUEHUE CPOKA TaBHOCTH, HUYTOKHOCTh, UCKIIFOUEHUE JI0KA3aTENIbCTBA.
HenpuemnemocTs HEKOTOPBIX NEHCTBUI MPENATCTBYET Cyqy paccMaTpHBaTh IO CYIIECTBY TpeOOBaHHME,
HaIIpaBJIE€HHOE CTOPOHOM.

0 Oruerst mo rommasnckomy mpaBy: HR December 19, 1995, Dutch Law reports 1996, 249 Annotated by Schalken

! Oruersr mo rommanzckomy mpasy: HR February 4, 1997, Dutch Law reports, 308, annotated by Schalken and HR September 8,
1998, Dutch Law reports 1998, 879 annotated by Schalken

2 Oruers! o romtanackomy npasy: HR June 1, 1999, Dutch Law reports 1999, 567, annotated by Schalken and HR June 8,
1999, Dutch law reports 1999, 773, annotated by Reijntjes

* Marruac JIx. Boprepc u Jlonneke Ctuenc, Humepnanapl: cOaaHCHPOBAHHBIN 3aKOHOMATEIBHBIN MOIXO U BRIOOP CPEICTB
l'[paBOBOl\;I 3alllUThI ITPU MTPABUIIC 06 UCKIIFOUYCHUHN NOKa3aTCJIbCTB B CPABHUTCIBHOM IPABOBECACHUHA, ITOA PEI. CTI/lBeHa Tamana
(Matthias J. Borgers and Lonneke Stevens, The Netherlands: statutory balancing and choice of remedies in Exclusionary Rules in
Comparative law ed by Stephen Thaman), Springer Publishing 2013

4 Tawm xe.

“*® Oruers mo rommanackomy mpasy: HR July 2, 2002, Dutch law reports 2002, 624

* Oruersl o romanackomy npasy: HR December 21, 2004, Dutch Law reports 2005, 172 , annotated by JR

" Oruers! mo rommaszackomy npasy: HR July 27, 2009, Dutch law reports 2009, 86

8 Crarps 179-181 Uranssackoro YIIK.

34



B 3aBucuMocTH OT Ba)XHOCTH COOTBETCTBYIOLIEIO MHTEpPECa WM pPacCMaTPUBAEMOTrO IpaBa, yCIOBUA
HAYTOKHOCTH TTOPA3ACIITIOTCS Ha:

*  yCJIOBHA a0CONIOTHON HHYTOXHOCTH;

*  YCJIOBUS MPOMEXKYTOUHON HUYTOKHOCTH;

*  YCIIOBUS OTHOCHUTEIHbHON HUUTOXKHOCTH.
VYcnoBust HUUTOKHOCTH ACHCTBUS BAUSIOT HA OCIEAYIOLIEE ICHCTBUE.

VcnoBust abCONMIOTHON HHYTOXKHOCTHU MPUMCHAIOTCA K Hanbomee CCPLE3HBIM HAPYHICHUAM, KOTOPLIC
CYHUTAIOTCA HAHOCAIIMMU BpPE€A OCHOBHBIM LEHHOCTAM, IMNPHUCYIIHUM YIOJOBHOMY CYIAOIPOU3BOACTBY
(HaanMep, KOMIICTCHTHOCTh M KOJHUYCCTBO cyneﬁ, HC HalpaBJICHUC YBCIAOMJICHUA O6BI/IH5{CMOMy,
OTCYTCTBUC 3aKOHHOT'O NPCACTABUTCIIA, KOTAA 3TO ABJISACTCA O6H33TCHLHLIM).

AOGcomroTHas HIYTOKHOCTD HE TOJIEKHUT YCTPAHEHHUIO (32 HCKIIFOUYSHNUEM CITy4aeB OTMEHBI BCTYIHBIIETO
B CHJIy PELICHHS) U MOXKET ObITh 00BsIBIICHA Cy/beil (naxe ex 0fficio) Ha mo6oit cTaguu npou3BoACTBa MO
Jeny.

[TpoMmexxyTouHasi HIYTOKHOCTh MOXKET OBITH 00BsiBIeHa ex officio cymom, HO HE MOXKeT OBITh yCTpaHEHa
JI0 TeX MOp, MoKa He OyAeT BEIHECEHO PEeIlleHHe Cy/ia M0 CYIIEeCTBY Aeia. Takas HIYTOKHOCTb OTHOCHUTCS,
HarmpuMmep, K TaKUM JelaM, KOrjJa MOTEpIeBIINH He ObLT yBEAOMJICH WM OB HE B COCTOSHHU
HPUCYTCTBOBATH BO BPEMsI CYIOIIPOM3BO/ICTBA.

OTHOCHTENbHAs! HUYTOKHOCTh COCTOMT M3 MENKHX HEJIOYETOB B XOZE YIOJOBHOTO CYAONPOU3BOJICTBA
(HECMOTpS Ha TO, YTO OHH UMEIOT O0JIee CephEe3HbI XapakTep, YeM OIINOKH) U, B OCHOBHOM, MOXET OBITh
ycrpaHeHa. JlaHHBIE BUBI HElEHCTBUTENBHOCTH JOJDKHBI OBITh HEPEUUCIICHBI B OCOOBIX MOJOKEHUSX.
OnHu He MOTYT ObITh 00BsBIICHBI eX 0officio CyAbei, MOCKONBKY I ATOM IIeJU TpeOyeTCsl HalpaBlieHUE
3aMHTEPECOBAaHHBIM JIMILIOM XOaTalCTBA.

JpyrumMu CaHKIMSIMU 332 HApyIICHHE 3aKOHAa B XOJ€ YTOJIOBHOTO CYAOIPOU3BOJCTBA SIBISIOTCS: CPOK
JIABHOCTH, B pe3ylbTaTe KOTOPOTO AEHCTBHE HE MOXKET OBITh OCYIIECTBIECHO KaK TOJBKO YCIOBHE
BHITIOJTHEHO WJIM CPOK TIpeKpalleH, W MpaBHia HCKIIOYEHUS, KOTOphIE BEAyT K HEMPHEMIIEMOCTH
(HEBO3MOXHOCTH HMCITOJIb30BaHU ) TOKA3aTEIILCTRA, MOJIyYEHHOTO HA HE3aKOHHBIX OCHOBAHHUSIX.

Cpe,I[I/I PAa3IMYHBIX BUAOB HEBO3MOKHOCTH UCIIOJIB30BAHNSA BBIACIISAOT:
° a0COIIOTHAS] HEBO3MOXKHOCTD HCIIOJIb30BAHUA,
® OTHOCHUTCJIbHAA HCBO3MOXXHOCTB UCITOJIB30BAaHUA,

AOconoTHasT HEBO3MOXXHOCTh  MCIIOJIB30BAaHUSl IPENyCMAaTpUBaeT, 4YTO CyIbs HHU IHPU KaKUX
00CTOATENBCTBAX HE MOXKET HCIIONb30BaTh JIOKA3aTeNbCTBO, MOJIYYEHHOE B HapyLIEHUE IIOJI0XKEHUM
3akoHa. B ciydae OTHOCHTENBHOW HEBO3MOXKHOCTH JIOKAa3aTelIbCTBO OyJeT MpHEMIIEMBIM JIHIIb B
OTHOLIEHWH HEKOTOPBIX JIUI WIK B OTHOLLIEHWH HEKOTOPBIX CYIONPOU3BOJACTB (HApUMEp, B MOCIIEIHEM
Clly4ae B OTHOIIEHWM YHCTOCEPJCYHBIX NMPU3HAHHUM, CAENAaHHBIX CBUJIETENSIMH: JaHHbIE MOKa3aHHUs He
MOTYT OBITh HCIIOJIb30BaHbl MPOTHUB CBUETENSI, HO MOTYT OBITH HCIIOJIB30BaHBI, MPH ONpPEICICHHBIX
YCIIOBHUSIX, B MHBIX CYIONPOU3BOICTBAX MM B OTHOLICHUH MHBIX JIUII);

Hakonern, mpereneHTHOE MpaBO M JOKTPUHA YCTAHOBWIIM OTCYTCTBHME Kak HamOojee CTporywoo (opmy
HEZIEHCTBUTENILHOCTH, XOTSI OHA MPAMO MIPEIYyCMOTPEHa 3aKOHOJATENIeM: 3TO NMPHUMEHSETCs, HalpuMmep,
NpU OTCYTCTBUH IOPHCAMKIMHU Y Cylda WIHM B CIydasX, KOrja y OOBHHSEMOTO MMEETCS UMMYHHUTET OT
YTOJIOBHOT'O IIPECIIE0OBAHMS.

I'epmanns

HecmoTpss Ha TO, 9YTO HEMENKOE 3aKOHONATENHLCTBO HE HWCIONB3YeT KOHIEMIUI0 HUYTOXHOCTH,
HEMELKWE TpaBOBeAbl M CyIOsl pa3padoTanid MHOXKECTBO MOAXOAOB Uil TPUHITUS PELICHUS
OTHOCUTENFHO MCKIIIOUEHUs! Pa3InYHbIX BHJIOB HE3aKOHHBIX JI0Ka3aTenbcTB. Hanpumep, B mpeLeieHTHOM
npaBe yCTAaHOBJCHBI aOCONIOTHBIC TNpaBWia HUCKIroueHus (abcosrorHbie Verwertungsverbote) na
OCHOBaHMH KOTOPBIX OCYILIECTBIISETCS CTPOTrOe UCKIIOUCHNE JOKA3aTeIbCTBA, 1 OTHOCUTENIBHBIC IPABUIIA
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UCKIIIOUCHHS, B 3aBUCHMOCTH OT TpyOOro HapylleHHs IpaBHja, PEryJHPYIOIIEro MOPsIoK cOopa
JI0Ka3aTeIbCTBa, KOTOPBIA BKIIIOYAET 00a Ciiydasi, Kak abCOOTHOE UCKITIOYEHHE JJOKA3aTeIbCTBa, TaK
Clly4aW, KOrZa CyIbH MOTYT B3BECHTh AapryMEHThl 3a W TIPOTHB OCYINECTBICHHUS HCKIIOUCHHUS
(otHOCHTENmBHBIC Verwertungsverbote)*®

IlepBass  kaTteropmsi  WCKIIOYAe€T  JIOKA3aTENbCTBA, KOTOPHIE  MPOTHBOpEYAT  JIEATENHHOCTH
MIPaBOOXPAHHUTEIBHBIX OPTaHOB, BHE 3aBUCHMOCTH OT HEHAJICKAIIETO MOBEACHHUS (HAIpUMep, Cirydait
HaJU4Msl HApyIICHWS KOHCTUTYIIMOHHOTO IIpaBa HAa YAaCTHYIO JKU3Hb WM WHBIE OXpaHsSEMBbIC
KOHCTHUTYIIHEW mpaBa). BTopas kareropus OTHOCHTCS K HCKIIOUEHHIO JOKa3aTeIbCTB B PeE3yJbTaTe
HE3aKOHHOTO XapakTepa WX TIONy4YeHHWs B HaApyIIeHWE TMpaBWJI OTHOCHUTENIBHO HX cOopa
MPaBOOXPAHUTEIbLHBIMU oOpraHamMu. Hampumep, Cynbl NOpHUHSUIM pEHICHHE, 4YTO JI0Ka3aTeNbCTBA,
coOpaHHBIE B pE3y/bTaTe BHYTPCHHETO IMPOCIYIIMBAHHUS KBapTUPbBI, MPU3HAHBI HEMPHEMIICMBIMHU,
MOCKOJIBKY TPaBOOXPAHUTEIbHBIE OPTaHbI MOMYYWIHA Pa3pelieHre TOIBKO Ha MPOCIYIINBAaHNUE CHAPYKHU

50
Jaoma .

Hpeuez{eHTHoe IIpaBO TAKXKE€ BKIIFOYMJIO B JaHHYIO KAaTE€TOPUIO A€Jia, B KOTOPBIX CJICACTBEHHBIC MCPBI
IIPUMECHAIMCH ITPOU3BOJIBHO B OTHOLICHUHA KaKoro-uodo nnuaﬂ. HpI/I OCYHICCTBJICHUU BBINICYKA3aHHOT'O
Cyabl NPUMCHAKOT TCCTHUPOBAHUC Oajanca Ha OCHOBE IIpyuHIHUIIA HpOHOpHI/IOHaHBHOCTI/ISZ. B mannOM
CJly4a€, HE3aKOHHO IIOJIYYCHHBIC JOOKa3aTCJIbCTBA HCKIIIOYAIOTCsA JIMIOb Ha TOM OCHOBAaHHWU, 4qTO
HHTEPECHl IIPABOOXPAHUTCIBHBIX OpPraHoB HE MOIyT II€PECBCIIUMBATL HHTECPECHI OTBGT‘II/IKaSS.
PaCCManI/IBaeMI)IC 00CTOSTENLCTBA BKIIFOYAIOT CCPLE3HOCTL HCEIIPABOMCPHOTO IMOBCACHUA IIOJIHUIHNU,
BAXXHOCTb HAPYIICHHBIX 3aKOHHBIX UHTECPECOB, CCPLE3HOCTL MPCCTYIIICHUA, COBCPHICHHOI'0O OTBETYHNKOM,
a TaK)KE€ OTHOLICHUE NNPEAMETOB A0KA3aTCIILCTB IJIA PE3YJIbTATOB Pa3pCIICHUA I[GJ'I8.54.

Kak mpasuiio, HapylieHue npaBuiIa, OXpaHsIOIIET0 OCHOBHBIE MTpOllecCyalbHbIe IIpaBa OTBETYHKA, BEIET
K MCKIIOYEHHUIO IOJYYEHHOI'O JI0Ka3aTenbcTBa. Tak, Hampumep, €clid I0J03peBacMOMYy He ObUIO
COOOLIEHO O €ro NpaBe COXPaHATh MONTYAHWE WM MPOKOHCYJIBTUPOBATHCSA C 3AIIUTHUKOM IO CBOEMY
BBIOOPY, TO HEBBINOJHCHNUE BBINICYKAa3aHHBIX JACHCTBUH BEAECT K HWCKIIOYEHHUIO JIOOOTO 3asBICHUS,
CJIETAaHHOTO UM B XOJIE €ro JOIpoca”.

CoBceM HEJAaBHO HEMEIKHME CYyJbl BBEIM MCKIIOUCHHE B HCKIIOYCHHE JIOKA3aTENIbCTB: IPABUIIO
WCKJIIOYCHUS TIOIJICKUT IPUMEHEHHUIO, TOJIBLKO €CIIU BO3PAKCHHUS JIUIA, TIPaBa KOTOPOro ObLIM HAPYIIICHBI
B Xo0Jic cOOpa JT0Ka3aTeNbCTB, OTHOCHUTEIHLHO MPHEMIIEMOCTH JOKA3aTEeNIbCTB HOCAT CBOCBPEMCHHBIH
XapaKTepSG. B npyrux ciydasix cyabl YCTAHOBHIIH, YTO COOTBETCTBYIOIIEE JTOKA3aTENbCTBO HE JIOJDKHO
OBITh MCKITIOYCHO JIUIIIb HA TOM OCHOBAaHWH, YTO JIOMYIIEHA TEXHUYECKas OIIMNOKa, €CIIU JI0KA3aTeIbCTBO
MOTJI0 OBLTO OBITH MTOTyYE€HO WHBIM 00pa30M 3aKOHHBIM crioco6om’’.

Coennnennoe KopoueBcrso BennkoGpurannu u Cesepuoii Mpaanauu: 3;10ynorpedaenne B xoxe™
CYJAONPOU3BOJACTBA M  TNPHOCTAHOBJIEHHE CYAONPOU3BOAcTBa (oTHOcUTeabHO: KoposeBckoii
IPOKYPOPCKOIi CTy:KGbL. 3/10yI0TpeGIeHHE B X0/Ie Cy1eGHOro MPOu3BOACTBA )

49 Kopuar, X. O He0IyCTUMOCTH JI0Ka3aTENILCTB B YTOJOBHOM Ipoliecce. (DpaHK(bypT-Ha-MaﬁHe/HL}o-flopk: I1. JTaur (Koriath,

H 1994, Uber Beweisverbote im Strafprozess. Frankfurt am Main/New York: P.Lang)
0 BGHSt 42,372,377(1.15.1997)

51 BGHSt 41,30,34 (2.16.1996) and BGHSt 47,362 (8.1.2002)

52 BVerfGE 209,7 (1.15.1958); BVerfG,NJW 1962, 2243 (11.9.1962);BVerfG NJW 1963,147 (12.18.1962)

58 BGHSt 47, 172, 179-180 (11.22.2001); BGH NJW 2003, 2034

% BGHSt 38,372 (10.29.1992)

% BGHSt 11,213 (1.21.1958); BGHSt 38,214,220 (2.27.1992)

%6 BGHSt 38, 214,225 (2.27.1992); BGHSt 39,349,352 (10.12.1993); BGH JR 2005, 385,386

" BGHSt 24,125 (3.17.1971); Cm. Taxxe Taman C.C., 2001, IIpasmno mo gemy Mupanmst B cpapauTensHoM mpase (Thaman

S.C. 2001, Miranda in comparative law). Saint Louis university law journal 45:581-622

58 l_[pl/IOCTaHOBJ'IeHl/Ie CYyAOIIPOU3BOACTBA SBIACTCA PCEHICHHEM CyJda B TI'PAXIAHCKOM M YIrOJOBHOM CYAOIPOU3BOACTBE, B
COOTBETCTBUH C KOTOPBIM NPEKpaIaeTcs JalbHelIiee paccCMOTPEHHE Aena B Cye.

5 http://www.cps.gov.uk/legal/a_to_c/abuse of process/
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B Coenunennom KoponeBctBe BenmkoOputannm u CeBepHOil MpnaHanu OCHOBHBIM HPUHIAIIOM
ABJSIETCS. TO, YTO MMEHHO OpPIaHbl YTrOJOBHOTO IIPECIICOBaHMA, a HE CyJ, HIPUHHMAIOT PEIICHUE O
HEOOXOIUMOCTH Haudaja YrOJIOBHOI'O IIPECIENOBAHUS, M B Clydyae €ro Hadaja, pelieHHe o
HEOOXOIUMOCTH €T0 MPOAOIKECHHUSL.

Opnako, CyIbl IMEIOT JOMHUHHPYIOITYIO 005S3aHHOCTD OKa3bIBAaTh COJIEHCTBHIE OTIPABICHHUIO TIPABOCYTUS
Y TIPEJOTBPATHTh HECTIPAaBEINIMBOCTh. Ha OCHOBaHMM JaHHOM 0053aHHOCTH BO3HUKAET COOTBETCTBYIOIIEE
MOJITHOMOYHME «OCTAHOBHUTH» OOBUHEHHWS (WM TMPUOCTAHOBUTH YTOJIOBHOE TMpPECIEAOBAHUE B CyAax
MarmcTpara), €clii CyA TPUACPKUBACTCA MHEHHS, YTO pa3pelieHre NPOJODKUTh YTOJIOBHOE
mpecienoBaHne OyIeT MpeACcTaBIsATh co00il MpolleccyalbHOE 30yNoTpeOIeHne CO CTOPOHBI cyaa. XOTs
CyJIbl HE MMEIOT KaKOro-1100 MOJTHOMOYHS HEMOCPEJACTBEHHO MPUMEHSITh TUCIUILUIMHAPHOS HaKa3aHUE K
COTPYJHUKAM IOJIMIIUM WJIM K OpraHaM yYTOJIOBHOI'O MPECIEAOBaHUs, OHHM BIpPaBE «OTKa3aTb MM B
BO3MOKHOCTH BOCIIOJIB30BaThCS 3IOYIIOTPEOIEHHEM B CHITy WX MOBEIEHUS HAa TOM OCHOBAaHWH, YTO 3TO
SIBIIICTCS  MPOIIECCYaNIbHBIM ~ 3JI0YMOTPEOJICHHEM, U TEM CaMbiM MPEIOTBPATUTh  YrOJIOBHOE
MIPECIIEIOBAHUEY.

[IpoueccyanbHOoe  3710YHOTpEOJICHHE  ONPEAEIEHO B  KAaueCTBE TAKOTO  HECHIPaBEeUIMBOTO U
HEIPaBOMEPHOTr'0 MOBEACHUS B CBSA3M C OCYIIECTBICHHEM YTOJOBHOTO MPAaBOCYIUS, B CBSI3U C KOTOPHIM
CyIbl HE IOJDKHBI paspellaTb OpraHy, OCYILECTBISIOIIEMY YTOJOBHOE MPECIEAOBAaHHE, MPOIODKATH
TaKyl0 [JesTEIbHOCTh, KOTOpas HMEET HaJUIeXkalle OCHOBAHUS BO BCEX HMHBIX OTHOIIEHUSX. YTo
SBTISICTCSI» HECIIPABEJIMBBIM M HETPABOMEPHBIM» TOBEACHUEM AJISl Cyla, MOUICKUT ONpEACICHUIO Ha
OCHOBAaHWUHW HMHIMBHIYATBHBIX OOCTOSITENBCTB KAXKIOrO OTAETbHOro nena. KoHnenmusi cripaBeIIMBOTO
cyneOHOro pa3dHparesbCTBa NPEeAyCMaTPHUBACT CIPABEIMBOCTh YTOJIOBHOTO IPECIICAOBAHMSA, a TAKXKe
CIPaBEAJIMBOCTD B OTHOIIEHUH OOIIECTBEHHOCTH M OTBETYHKA.

Cynpl, K KOTOpBIM OOpamarTcs ¢ TpeOOBaHHMEM OCYLIECTBUTh HMX COOTBETCTBYIOIIEE IIPaBO Ha
IPUOCTAaHOBJIEHUE, KaK NMPaBUJIO, B IEPBYIO OYEpEeNb PacCMAaTPUBAIOT HHbBIE MPOLECCYalbHBIE MEpBHI,
TakHhe Kak, MCKIIOYEHHE OIPENEICHHOTO JOKa3aTeNbCTBa, WINM YKa3aHUS MPUCSKHBIM, KOTOPBIE MOTYT
MOMEIAaTh «CIPaBEeIJIMBOCTU CyINeOHOro pa3OMpaTeabCTBa», W IO3BOJIUTH HPOJODKUTH YIOJIOBHOE
IpecieoBaHue.

BenymmM 1enoM OTHOCHTENBHO INPUMEHEHHs IPOLECCYaIbHOTO 3JI0YNOTPEOICHUs SIBISETCS Oeno
«bennem npomus Xopcgeppu»(Bennett v Horseferry), paccmampugaemoe 6 cyoe mazucmpama . Jlanaoe
JIeTI0 TIOATBEPIKAaeT, YTO IPOIeCcCyallbHOE 3JI0yNOoTpeOieHne, 0OO0CHOBBIBAIONIEE NPHOCTAHOBICHHUE
YrOJIOBHOTO TIPECIICAOBAHMS, MOKET BOSHUKHYTH MPH CIEAYIOMINX 00CTOATEIHCTBAX:

i. B CJIydasix, KOTJia MPEJICTAaBIISIeTCs] HEBO3MOXKHBIM 00ECIICYUTh OOBUHSIEMOMY CITPABEJTUBOC
cyneOHoe pa3dupaTeNbCTBO; UITH

ii. B ciyyasix, korja 3TO MPUPABHUBACTCS K HEHAJICKAIIEMY HCIIOJIb30BAHHUIO/MAHUITYISIIN
MPOIIECCOM, MOCKOJIBKY MPOCKOa PACCMOTPETh 00CTOSATEIHCTBA OMPEACICHHOTO ea O0BUHHUTEIS
HapyIaeT CMBICT CITPaBEJTUBOCTH U O1aronprucTORHOCTH Cy/a.

B nene P. mpoTuB yronoBHOTo cyaa npucskabix Jepou mo 3assienuto bpyke (R v Derby crown court ex
parte Brooks) ropucauKIms TpoIeccyantbHOrO 370YIMOTPEOIEHHs ONpeae/ieHa CIeAYIONMM 00pa3oM:
«ITomHOMOYME TIPUOCTAHOBUTH YTOJIOBHOE ITPOU3BOJICTBO BO3HUKAET JIMIITh B TOM CITydae, KOT/1a HMeeTCs
3II0YNOTPeONIeHNE B HCIOJIB30BAHUM  CYJONPOU3BOJCTBA. 3IOYNOTPEOJICHHE B  UCIOJIH30BAHHUU
CyJIOTIPOHM3BOJICTBA BO3MOXKHO, €CIIM (a) OpraHbl YTOJOBHOTO TIPECIIEAOBAHUS MAHHUIYJIHPYIOT WU
MCIOJIB3YIOT HEHAJISKAIUM 00pa3oM CyIONPOM3BOJICTBO TaKUM O0Pa3oM, YTOOBI JIMIIUTh OTBETYHKA
3aIUTHI, TTPEYCMOTPEHHON 3aKOHOM, JTUOO TOJYYUTHh HECIPABEIJIMBYIO BBHITOAY C TEXHWYECKOW TOUYKU
3penwnst, 100 (b) CymecTByeT BEPOATHOCTh, UTO 3ANIUTHUKY ObUT MK OyJeT HaHECEH ymiepO B Xoie
MOTOTOBKY WJIM OCYIIECTBICHHUS €€ 3aIIUTON B Pe3yJIbTaTe 3a€PKKH CO CTOPOHBI OPTaHOB YTOJIOBHOTO
MIPECIICTOBAHUSY.

Takue IpUHIMITBI pa3paboTaHbl B MpereieHTHOM paBe cyaamu CoenuHenHoro KoposnescTra. AcCHeKThl,
3aTPOHYThIE BOMPOCAMH 3JIOYIIOTPEOIEHUSI B XOJ€ CYAONPOM3BOACTBA, BKIIOYAIOT MAHUITYJISIUIO B
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OTHOLIEHUU CPOKOB COJACpXaHUS IOJA CTpaked, HEHaJIexKaluii MOTHB JJsi Hayaja YroJOBHOTO
MpecIeloBaHMs, pa3HOE€ OTHOIIEHHE K COOTBETYHKAM, CEJIEKTHBHOE YTOJOBHOE IpECiIeIOBaHuE,
MaHUNYJINPOBAHUE CBHJETENIEM, HE3aKOHHO TMOJNy4YeHHBIE J0Ka3aTelbCTBA, COBEPIICHHE YTOJOBHBIX
MpaBOHAPYIICHUN WM HE3aKOHHBIX JCHCTBHUS CO CTOPOHBI CJIEIOBATENCH, MPOBOKALMS WM OTACIHHOE
YTOJIOBHOE TIPECIICIOBAHUE PAa3JIMYHBIME OpPraHaMH yroJIOBHOTO TpecienoBanus. JleTanbHbiii 0030p
KITFOUEBBIX TIPUMEPOB 3JIOYTIOTPEOICHNS B XOJ€ CYAOINPOM3BOACTBA, a TAaKKe IPereIeHTHOE MPaBo,
npescraiieHbl B [Ipunoxennn No 1.

d) IucuuninHapHas 0TBETCTBEHHOCTH MPOKYPOPOB/ MarucTpaToB

B crpanax Coera EBpombl, mpuHsATHE KOJEKCAa MOBEIEHUSA CYyACH U MPOKYPOPOB COMPOBOXKAACTCA
MPUHATHEM MEpP aJIMUHUCTPATHUBHOW OTBETCTBEHHOCTH JUIS TOTO, YTOOBI OOCCIICUUTHh HCIIOIHECHUE
MIPaBWJI, YCTAHOBJICHHBIX KOJIEKCOM TIOBEJICHHSI, & TAK)KE COXPAHUTh TOBEPHE TPaKIaH.

YcuneHrue TakuxX JUCIMILTHHAPHBIX MEpP YacTO COMPOBOXKIACTCS KPYIMHBIM CKaHIAJIOM, MOTYYaroIuM
MIPOKYI0 oriiacku co ctopoHsl CMU, mampumep, aeno Hiotpy (Dutroux) B bembrum, u memo Ytpo
(Outreau) Bo ®pannuu. CieayeT OTMETUTh, TEM HE MEHEe, YTO BCE HApPYIICHHS KOJACKCOM 3THKH, MOTYT
MOBJIEYH 3a cO0O0I MPUMEHEHNE TUCHUIUIMHAPHON OTBETCTBEHHOCTH.

[TonoxeHuss O HAUCUMIUIMHAPHONW OTBETCTBEHHOCTH TAaKXe NPUMEHSIOTCS KaKk K CyAbsAM, TaK H
MIPOKYypOpaM, TOCKOJbKY B HEKOTOPHIX CTpaHaX OHH OTHOCSTCS K OJHOW M TOH XK€ KaTeropuu
MarucTpaTroB, ¥ TOMNAJar0T MOJ HaJI30p AWUCHUIUIMHAPHOTO COBETa, TaKoro, Kak, Hampumep, Beicuiuit
cyneOnbIii coBerT B Mtanmnu n OpaHInU, KOTOPBI COCTOUT M3 CTApIINX CyJeH M MPOKYPOPOB, a TaKkKe
Henpo(decCHOHaTbHBIX YYaCTHUKOB HITH IOPUCTOB.

B HekoTOpbIX CTpaHaX, TaKuUX Kak Cep61/1;16°, 1 «bBIBIIAs FOTOCIIABCKAsl pecIyOimKa MaxkegoHHs
UMEIOTCSL OTAEIbHBIE NUCHHIUIMHAPHBIE KOMHCCHM MU CyAed M NpoKypopoB. B benbrum oprassi,
YIOJIHOMOYEHHBIE NPUMEHATh JUCLUIUIMHAPHBIE CAHKIMM, KaK IIPABWIO, 3aBUCAT OT CTaTyca CyAbU H
CTCTICHN HaKa3aHUs (MEpapXMUYECKH CTaplike Ui MEJKUX HaKa3aHUi, a MUHHUCTP IOCTHLUU HMEET
MTOJIHOMOYHS B OTHOIIEHUM KPYIHBIX HaKa3aHWU NMEPBOH CTENEHH, B TO BPeMs KaK KOpPOIb IMPHUMEHSET
CaHKIMM JUIS KPYNHBIX HAaKa3aHUW BTOPOM CTCHGHI/I)62. B T'epmanuu nucUUIUIMHApHBIE CaHKLUU
HAaKJIaJbIBACT FEHEPAIbHBIA aABOKaT, a B PUHISAHINM TaKHe IIOJHOMOYMS IPUHAJIEKAT MUHHCTPY
FOCTULIUHN WIIH OM6yI[CMeHy63' HenaBHO, B HEKOTOPBIX CTpaHax, TaKMX kak Hunpepmanasl u Ucmanus®™
NPUHSUIN BO3MOXKHOCTh BO30YKIaTh MPOU3BOJACTBO B OTHOLICHWM AWCLMIUIMHAPHBIX HApyIIEHHH Ha
OCHOBAaHMM XOJlaTaliCTBa JIMI], 3aTPOHYTHIX yKa3aHHONW Mepol unu aeictBueM. B OuHISHANM AaHHaAA
BO3MOXKHOCTb JJOCTYIIHA Ja)Ke JIMLaM, KOTOpbIe He ObUTH HETIOCPEICTBEHHO 3aTPOHYTH MEPOH, HECMOTPSI
Ha TO, YTO YNOJHOMOYECHHBIA AUCHUITIMHAPHBIA KOMUTET BBIITOJIHSIET ()YHKLIMH B Ka4eCTBE KOHTPOJIEpa.

[puHsITHE JUCIUIUIMHAPHBIX MEP TaKXKe KOOPAWHHUPYETCS COBMECTHO C YTOJOBHBIMH CAHKIUSIMH IS
TOr0, 4TOOBI M30€XaTh HapylieHWs mpuHimma non bis in idem (nuxmo ne odondxcen Osaxcovr necmu
HaKA3aHue 3a 00OHO NpecmynjieHue) WIA TPUMEHUTh YCTaHOBJICHHBIC AMCUHUIUIMHAPHBIC CAHKI[MH Kak
TOJNILKO Oy/eT BBIHECEH MPUTOBOP IO YrojoBHOMY neny. Hampumep, B DHHISHIMH ONpEIC/ICHHbBIE
HapYIICHNsI, COBEPIICHHBIC MArMCTPATOM MPH OCYIIECTBICHUH UM CBOHMX JOJDKHOCTHBIX MOJHOMOYHIA,
COTIPOBOXIAIOTCS  00SI3aTENbHOM OMOJHUTENFHON CAHKIMH, HampuMmep, OT3bIBOM. Pedb wmuer o
KOPPYIILIHH WK 3JI0YIOTPEOICHUH TOKHOCTHBIM MOsIoKeHneM. Takke CleayeT OTMETUTD, OHAKO, YTO
B OUHISHANM JODKHOCTHBIC JIMIA, KOTOPbIE COBEPIIAIOT TaKWE HAPYIICHHS, MOTYT OBITH CHSTHI C
JIOJDKHOCTH HAa OCHOBAHWH aJIMHHHCTPATHBHOTO PELICHHS, 8 B CIydYae COBEPIICHHS TOTO € CaMoro

80 3akon CepGun Ne 116/08 ot 27 nexaGps 2008 T. 0 [Ipokypatype, Cyapsx u Bricokom cyne6HOM coBeTe.

81 3akon Ne 60/2006 o Cyne6noM coBete PecniyOnuku Makenonus, npusThiii B 2006 .

62Cyﬂ66ﬂbu¥1 KOJIEKC, cTaThst 398-427 JlocTymeH MO CChUIKE:
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&table_name=loi&cn=1967101002

63 Oenepansubiii 3akoH oT 9 mons 2001 r. "O denepanpHbx ciyxkanmx", OenepanbHblii 3akoH oT 8 ceHTIOps 1961 1. "O
marucTparax', OcHoBHOI1 3akoH Denepanbhoit Pecrryommku ['epmanns ot 23 mas 1949 ..

®Kypuan Ley Organica del Poder Judicial 2014, ¢ moscuurensHelM orderoM: http://www.abogacia.es/wp-
content/uploads/2014/04/Anteproyecto_de_Ley Organica_del_Poder_Judicial.pdf
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HapyLIeHNs MarucTpaToMm, TpeOyercsi mpuHsATHE cyneOHoro pemeHus. B 2005 r. rpymma skcmepTos,
co3/laHHasgs MMHUCTPOM FOCTUILIMH, NPEJUIOKUIa BHECTH U3MEHEHHE B JICHCTBYIOIIEE 3aKOHOAATENbCTBO,
IOCPEICTBOM KOTOPOI'O CyIbsi MOXET OBITh CHST C JOJDKHOCTH JaXe B TOM Cllydae, KOTAa ero
OOBHHUTENBHBIN MPUTOBOp IMpeAycMaTphBaeT HajoxeHue amende (wmpagha). Takoe npeanoxeHHe
OCHOBaHO Ha 3HAYMMOCTH, NMPUCYIIEH TOBEpUI0 CyneOHOM cucteme, KoTopas TpeOyeT, 4ToObI Cybsl HEe
3aHUMaJl CBOIO IOJDKHOCTB, AK€ B CIIy4ae, €CJIM OH COBEPIINI HECEPhEe3HbIE IIPABOHAPYILICHHSL.

B Huzgepnanmax MOJTHOMOYMS MAarvcTpaTa MOTYT OBITh MPHOCTAHOBICHBI, €CIIM OH HAXOMUTCS ITOJ
CTpaXkeil 710 Cy/ia Wik ObLI MPUTOBOPEH 3a COBEPINCHHE MPECTYIUICHHS 10 TOTr0, KaK PElIeHHe BCTYIHUT B
CHJIY, TOT/Ia KaK, €CJIM OH MPH3HAH BHHOBHBIM Ha OCHOBAaHWH OKOHYATEILHOTO PEIICHHS Cy/a, TO CYIbs
OyJIeT yBOJICH.

Dpanuus

HecmoTpss Ha TO, YTO KOAEKC STHKH OTCYTCTBYET, BBICOKHMU cyaeOHBIH coBeT B 2009 r. m3pman
PYKOBOJICTBO 00 »3THKE, B KOTOPOM HOAPOOHO ONHUCHIBAIOTCS JIMYHBIC, (YHKIHOHAIBHBIE U
MHCTUTYIIHOHAIbHBIC LEHHOCTH, KOTOpPBIE yKa3aHbl C ITOMOIIBIO OCOOBIX 00S3aTENLCTB: HAIPHMED,
TpeOOBaHUs LIETLHOCTU U OECIIPUCTPACTHOCTH MPEAYCMATPUBAIOT 3alpeT Ha MCIOIb30BaHUE JTOHKHOCTH
MarucTpaTa Uil TONYYeHHs JIMYHOH BBITOABL, S((GEKTUBHOE OCYIIECTBICHHE CBOHMX IOJDKHOCTHBIX
00S3aHHOCTEH, a TAKKe OTKa3 OT (PaBOPUTHIMA .

o 6l
B 1958 r. 3akoH O mpaBaX, OOS3AHHOCTSAX M Kaphepe WICHOB CyAeOHOH CHCTEMBI HAMpPSMYIO He
yKa3bIBaJl HapyIICHHs INPHUHIMIOB, MOCKOJBbKY W3 JODKHOCTHOW OOS3aHHOCTH SICHO CIIEIOBANO, YTO
HEHaJUIeKallee MOBeICHUE B YACTHOM MOPSIKE PACCMATPUBAIOCH B KAUECTBE HAPYIICHUS AUCIUIIITHHBL.

B pesynbprare koHCTUTYNIHOHHOHN pedopmbr 2008 . MPOU3BOACTBO MO JUCUUIUIMHAPHBIM HAPYLICHHUSIM
MOET OBITh BO30Y)XKICHO HE TOJBKO IO WHULIMATHBE MHHHUCTpa IOCTHLHUHU U TJIABHOI'O MPOKYpOpa, HO
Taloke M Ha OCHOBAHUM >KajoOBbl 3aTPOHYTOrO JIMIA HA HapylIeHHWE YCJIOBUH 3aKOHA, KOTOpOe
paccMaTpUBaeTCs B KaU€CTBE AUCLUILUTMHAPHOTO HapylleHus. | eHepaibHasi MHCIEKUUs CyAeOHBIX CITyK0
MPOBOJMT HPOBEPKY MO MPEAIOIaraeMbIM HapyILICHUSM.

Bynyun nuinom, B OTHOLIEHMH KOTOPOTO OCYLIECTBISETCS CyneOHOe pa3OupaTenbCTBO, MPOKYpPOP
0CcBOOOXKIAETCsl OT NMPOM3BOACTBA, & JKAIOOBI JOJDKHBI MOJABATHCS B TEUEHHE OJHOTO TOAa C JaThl
MIPUHATUS OKOHYATENBHOIO pemeHus. CiylaHus o AejiaM O JUCHMITIMHAPHBIX HAPYIIEHUAX ABISIOTCS
OTKpbIThIMU. Takue rapantuu Ob1M pUHATH B 2010 r. U1 MOBBIIEHUS TPO3PAYHOCTH CHUCTEMBI IS
NPUMEHEHUS] JIUCHMIUIMHAPHBIX CAHKLHMH, KOTOpPBIE TAaKKE CONPOBOXKIAIOTCA HEPHOANYECKOM
nyOnuKanueld BBICOKUM COBETOM MarimcTparoB MOJHOIO TEKCTA PEIICHHUH IO AeiaM O AUCLHUITITMHAPHBIX
HapyIIEHUAX U MHEHHH (0JHAKO, UMEHA 3aTPOHYTHIX MAarCTPATOB HE YKA3bIBAIOTCS).

@paHIy3CKOE 3aKOHOAATENbCTBO MPEAYCMATPUBACT JUHHBIA CHOUCOK AUCHUIUIMHAPHBIX CAHKIIMM,
KOTOPBIC KPAaTKO MOTYT OBITH OIUCAHBI KaK HEMATePUAIIbHbBIC CAHKIIMH, HAIPUMEP, BBIFOBOP, OPHUIIAHUE
WIM HacTaBjJCHHWE, (UHAHCOBBIC CAHKIIMK, TaKWe Kak InTpadbl WM YMEHBIICHHE pa3Mepa
BO3HArpakJI€HUs, a TAK)KE CEPbE3HbIE CAHKLHH, HAIPUMEP, NEPEBOM, NPUOCTAHOBIEHUE JOJDKHOCTHBIX
00s13aHHOCTE, JIeTIeTHPOBaHUE U YBOJHHEHHE.

Hcnanus
3akoH «O cyneOHOI cucreme», MPUHATHIA B 1985 T., mpeaycMmarpuBaeT SICHYI0 U TOYHYIO CHCTEMY

IIPUMCHCHUA JUCHUIIIIMHAPHBIX CaHKHI/Iﬁ B OTHOIICHHNH MaFI/ICTpaTOBeg. ﬂncunnnnHapHas[
OTBETCTBEHHOCTHL SBISETCS HauboJiee 4YacTOM q)OpMOfI Cy,[[e6HOI7[ OTBCTCTBCHHOCTH. 3akoH

8 http://www.conseil-superieur-magistrature. fr/recueil-des-obligations-deontologiques-des-magistrats
8 Opnonarc Ne 58-1270 ot 22 nexabps 1958 r.

67 Koncrurynuonnsiii 3akon Ne 2008-274 ot 23 urons 2008 r. "O moaepHu3anuu UHCTUTYTOB V PecriyOnuku"
%8 OchoBHOIt 3aKoH 0 Cyne6noii Bnactu (O3CB) Ne 6/1985 ot 1 urons, ¢ yuerom usmeHeHuit OcHoBHoro 3akoHa o CyneGHoit
Bnactu (O3CB), BerynuBiux B cuiy B uiosie 2014 roa.
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npenycMaTpuBaeT TPU  KAaTerOPUM  JUCIHMIUIMHAPHBIX — MPABOHAPYIICHUH: KpallHE  Cepbe3HbBIC
NPaBOHAPYILICHUSI, CEPbe3HbIE NPABOHAPYIICHUS W MEJKHE NpPABOHAPYIICHHS; YMBIIUICHHBIE HE
NPaBOBBIC JICHCTBUS, 3aTparvBalolive KOHCTUTYIIMOHHBIE MpaBa M OOS3aHHOCTH, HECOOIIOJCHUC
uepapxuu, JIub60 HeoOOCHOBaHHOE WM OE30CHOBATENbHOE HECOOIOACHUE YCTaHOBJICHHBIX CPOKOB.
JuctuninuHapHash OTBETCTBEHHOCTh SIBJSICTCS HamOosee yacTol (JopMoil CyneOHOW OTBETCTBEHHOCTH.
Mernkre TNpaBOHAPYIICHUS MPEAyCMATPUBAIOT CAHKIMM B BHJIC NpeAyNpexIeHus Wi mrpada,
Cepbe3HbIe MPaBOHAPYIICHUS MpeAycMaTpuBaeT npuMeHeHne mrpada B pasmepe xo 6 000 eBpo, B TO
BpeMsl, KaK KpailHe Cepbe3HbIC MPABOHAPYIIICHUS BIEKYT 32 COOOH OTCTPaHEHUE OT CYJCOHOM TOIKHOCTH
WY YBOJILHEHUE U3 CYJICOHOM CHCTEMBI.

Bunpsl mnpaBoHapylieHHH, KOTOPBIE SIBISAIOTCS OCHOBAaHMSMHU JUI HAJOXKEHUS JTUCHUIUTMHAPHON
OTBETCTBEHHOCTH, MOJIPOOHO perynupyrorcs. Hampumep, kpaiiHe cepbe3Hble TPaBOHAPYILIECHHS, KOTOPHIC
BIIEKYT 3a CO0OH OTCTpaHEHHE OT CyNeOHOH JODKHOCTH WM YBOJBHEHHE, BKIIOYAIOT IPEISTCTBHE
KakuM Obl HM ObUIO 00pa3oM B OCyIIeCcTBICHHE CyqeOHOW (QYHKIHMH, MOCTOSIHHOE MPOBOLUPOBAHUE
CEpbE3HBIX KOH(IMKTOB C MECTHBIMH OpraHaMH BJIACTH HA OCHOBAHUSX, KOTOPbIE HE UMEIOT OTHOIICHHS
K OCYIIECTBIICHHIO UMM CBOUX JIOJDKHOCTHBIX 00S3aTENBCTB, HEBBITOIHEHUE JODKHOCTHON 00S3aHHOCTH
OTHOCHTEIIFHO BO3JIEP’KaHUS OT OCYIIECTBJICHUS CyneOHBIX (DYHKIHMH B Jefax, B OTHOIICHUH KOTOPBIX
3aKOHOM MpEIyCMOTPEHa BO3MOXHOCTh OTBOJA, HEOPEKHOCTh HJIM HEOOOCHOBAHHOCTB, IOCTOSHHAS
3a7iepkka B BO30OY)KICHHUHM IPOHM3BOJCTBA, Hayaje YroJOBHOTO IIPECIEAOBAHUS M OCYIIECTBICHUU
YTOJIOBHOTO IPECIICOBAaHMS, JIMOO TPH OCYHIECTBICHHH HHBIX NPOQPECCHOHAIBHBIX TODKHOCTHBIX
00s13aHHOCTEW, TMpPeJOCTaBIIeHHE JIOKHOH WHPOpPMalUK TpU  TNpenbsBICHHM TpeOOBaHWU O
NPEJOCTABIICHUN pa3pelicHuil, 0m0OpeHul, 3asBICHU O KOH(IMKTE HWHTEPECOB, 3KOHOMHYECKHUE
B3HOCHI, PacKpbITHEe MH(OPMAIMH, MONYYSHHOH HPH OCYIIECTBICHHH IOJDKHOCTHBIX OOS3aHHOCTEH B
Cllydasix, KOTJla Takoe PACKPBITHE MPEMSITCTBYET WM HAHOCHUT BPEN CYAONPOU3BOJCTBY WU I0OOE
OTJENbHOE, HEMPOCTUTENBHOE HEBEXKECTBO IPH  OCYHIECTBICHWH CBOMX MPOQECCHOHANBHBIX
00s13aHHOCTE, a0CONMIOTHOE WM HEsSCHOe OOOCHOBAaHWME CBOWMX DEIICHUH TPU YCIOBHUH, YTO TaKOe
HEOOOCHOBAaHME YCTAHOBJIEHO HAa OCHOBAaHMM pEUICHHS CylIa, BCTYMUBIIETO B 3aKOHHYIO CHIY,
COBEpILICHUE CEPHhE3HOTO MPaBOHAPYIIEHHs, KOTOPOMY NpEAIIECTBOBAIN JBE IpPyrHe CAHKIHMU 3a
Cepbhe3HBIC TUCHUIUIMHAPHBIE MPAaBOHAPYIICHHUS, OTCYTCTBHE OOOCHOBAHHOCTH pEIICHHH, KOTOpBIC
TpeOyroT Takoro oO0OCHOBaHWS, MPH YCIOBHHU, YTO TaKOe HEOOOCHOBAHME YCTAHOBJIEHO HA OCHOBAaHHHU
pelieHus cyaa.

Paznuunble opraHbl BJIacTH HAa OCHOBAaHUU CTENEHU TSXKECTU BIPABE MPUMEHSTh JUCUHUIUIMHAPHBIE
CaHKIIWU, TaK, HANpUMeEp, TOJNBKO IUICHAPHOE 3acelaHusi TeHEpaIbHOTO CYAEOHOTO COBETa BIIPaBe
MPUHUMAThH pelieHrne 00 OTCTPAaHEHUHM OT JOJHKHOCTH WM YBOJBHEHHH IMPOKYpOpa MO MPEI0KEHUIO
JTUCIUILTUHAPHOW KoMuccun. OHAKO, TaKKUE CIIYIIaHUS HE SBISIOTCS MYOINIHBIMHU.

WHorma, GakThl MOTYT PacCMATPUBAThCA B KAYECTBE YrOJOBHBIX JESHHM W JUCHMIUIMHAPHBIX JIESHHIA:
YMBIILIEHHAsE 3aI€P’KKa B OTIPABICHHH TIPABOCYIUsI WK Cy1cOHast HECTIPABEUIMBOCTD. B TaHHBIX Jeaax
o0a Tporecca MOIYT HayaThbCsl Cpasy jKe, OJHAKO, IPOM3BOJICTBO B OTHOINCHUM JUCIUILIMHAPHOTO
NpaBoOHAPYIIEHHUsT OyJeT IMPUOCTAHOBJIEHO IO TEX IIOp, IMOKa He OYJeT BHIHECEHO PEIICHUE I10
YrOJIOBHOMY CYJIONPOM3BOJACTBY. ECiM Cybst MpU3HAH BUHOBHBIM 10 YTOJOBHOMY CYIOIPOHM3BOJICTBY,
TO MUCIHUIUIMHAPHBIE CAHKIUK HE NpUMeHstoTcs. ClelyeT OTMETHTh, YTO B COOTBETCTBHU C HOBBIM
3aKOHOJATEILCTBOM O CylneOHOH cucreme (Ley Organica del Poder Judicial) yromosHas
OTBETCTBEHHOCTh CyJ€ld BO3HHUKAET B OTHOIIEHHH KaKOrO-TMOO IMPECTYIIEHHs, COBEPIIEHHOTO IPU
OCYILIECTBIEHUH JIOJDKHOCTHBIX 00A3aHHOCTEM MarucTpara.

Hranus

3akoHOAATENbHbBIN neKkpeT Ne 109/2006 NpeAycMaTpuBaeT IOAPOOHBI CIUCOK OCHOBHBIX
JIOJDKHOCTHBIX 00S3aHHOCTEH, BBITIOJIHSIEMBIX MarucTpaTaMy MPH OCYIIECTBICHUH UMU CBOUX CYJIEOHBIX
¢ynkuuit. OHM  SBISIIOTCS. OCHOBHBIMH  NPHWHIUIIAMH W OTHYECKUMH IIEHHOCTSIMH JUISL  JIWI,
OCYIIECTBISIOMMNX CyAeOHble (QYHKIMH, U YCTAaHABIMBAIOT MOJHOMOYHS, KOTOPBIE IIUPOKO HPU3HAHBI
CpeaH YYCHBIX-TIPABOBEAOB M IpELEACHTHbIM mpaBoM. CCBUIKH, TakuM 00pa3oM, CJAelaHbl Ha
0053aTe€ILCTBO 110  COOJIIOACHUIO OCCIPUCTPACTHOCTH, OJIATONMPHCTOMHOCTH, BHUMATEIILHOCTH,
00513aTeNNFHOCTH, KOHQHUICHIMAILHOCTH, OanaHca W YBaKEHUS JOCTOWHCTBA JIMYHOCTH, B KadeCTBE
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OCHOBHBIX TPHHIIUIIOB, TMOAJISKAIIAX COOMIONCHUIO TPH OCYIMICCTBICHHH HMH CBOHX CYICOHBIX
GYHKITHHA,

«[IpaBuna, perymupyronme HapylieHUs AUCHUILUIMHBEI MarucTpaTaMu, COOTBETCTBYIOIIUE CAHKIIMH, a
TaKKe MOPANOK UX MPUMEHECHUS» Pa3AeisioT HapylIeHUE TUCIUIUIMHBI HAa JBE KaTETOPUH: C OTHOU
CTOPOHEI, Jiefla O HapYIICHUSAX, COBEPIICHHBIX IPU OCYIIECTBIECHUHN CyNeOHBIX (YHKIIHA, W, C IPYTroi
CTOPOHBI, I€/1a O HAPYIICHHSX, COBEPIICHHBIX HE B CyIe .

HereT YCTaHaBJIMBACT HapylmeHUsA JUCIIUIIINHBI, B pe3ybTaTe KOTOPBIX COBEpIIACTCA
IIpaBOHApPYHICHUE, KOTOPOEC YCTAaHABIIMBAET CBOECT'O pOJa aBTOMATUYCCKYIO B3aUMOCBI3b MEKITY Cl)aKTaMI/I,
JIC)KalllMMH B OCHOBEC OOBHHHTENHHOTO OpUTroBOpa 3a YMBIIUJICHHOC IMTPABOHAPYHICHUEC, U IIPOU3BOJICTBOM
no aeiny 0 AMCHUIINIMHAPHOM HPaBOHAPYIICHUU. ﬂaHHOC aBTOMAaTHYECKOE JICHICTBUE HE MMPUMCHSCTCA K
HCYMBIIIJICHHBIM  IIPABOHAPYUICHUSAM, B OTHOLICHHHW KOTOPBIX IPHUMCHACTCA HaKa3aHHC B BHIC
TIOPEMHOI'0 3aKJIFOYCHUA, 3a HCKIIOUYCHHUEM CIIy4ac€B, €CJIM OHHU SABJIAIOTCA SBHO CCPLEC3HBIMHU BBUOY
O6CTO$1TCJ'II>CTB, HCIIOJIb3YEMBIX JJIs1 COBCPIICHUS JIEHUCTBUS U €T0 IOCICACTBUS.

Bropoii pasnmen 3aKOHOAATENBHOTO JEKpeTa IMPEeyCMATPUBACT Pa3jIMYHbIC BHUIbI CAHKIHi, KOTOPHIE
IMPUMCHAIOTCA K OTACIIBbHBIM YKAa3aHHBIM BBIIIC HAPYUICHUAM OUCHUITIINHBIL. 33KOH, B ﬂeﬁCTBHTeHLHOCTH,
ycTaHaBiuBaeT kputepuii tale crimen talis poena, B kadecTBe MOCIEACTBUS KiIaCCUPHUKAIIMN HAPYIICHHUIA.

Paznuunble BUIBI CAHKIMIA: a) TPEAYNPEKICHUE, KOTOPOE MPEACTABIAET CO00H (popMaIbHYIO TPOCKOY K
MarvcTpary BBINOJHATh CBOM JOJDKHOCTHBIC O00S3aTENIbCTBA; b) IIEH3Yypa, MPEACTaBIsIeT CO00M
(hopManbpHOE 3asiBICHUE O HEOJAOOPEHUH; C) yTpaTa CTApIIMHCTBA, KOTOpas He MOXET OBITh MEHEEe JIBYX
MecsiieB W Oonee nByx JieT; d) BpeMEHHas HECHOCOOHOCTh 3aHWMaTh WCIOIHHUTEIBHYIO HIIH
TIOJYUCTIOJIHUTEIBHYIO JOJKHOCTh, KOTOpask HE MOXKET JJIUTHCS MEHee HIECTH MecsAleB u Oonee IBYX
JeT; €) MPUOCTaHOBJIEHHE (YHKIMH, NPH 3TOM BMECTE C NPHUOCTAHOBJICHHEM BBIIIATHI 3apaOOTHON
IUIaTHl, ¥ OTCTPAaHEHHE Marucrpara oT CcyqeOHOIl CHCTeMBbl; a Takke f) OTCTpaHEeHHE OT JOJKHOCTH C
IIpEKpalleHUEM TPYI0BOI0O Hailma.

Takxke CymecTByeT IONOJHHUTEIbHAS CAHKOUSA B BHIAE MNPUHYAUTEIBHOIO IIEPEBONA, KOTOPYIO
JUCHUIUIMHAPHBIA CyAbsl BIpaBe NPUMCHUTHb, TMPH HAJOKEHUM CAaHKIMU Oojiee CTPOrOH, UeM
npeaynpexenne. Takas JOMOoHUTEIbHAsT CAHKIINS BCEeT1a MPUMEHSIETCS TP YKa3aHHBIX 0COOBIX Jerax,
YCTaHOBJICHHBIX B 3aKOHE.

[TpuHYAUTENBHBIN TIEPEBOJI TAKXKE MOXKET OBITh Ha3HAYCH B BUJC HPEAYNPEIUTESILHOW UM BPEMEHHON
MEpBI, KOT/Ia CYIIECTBYET OOCTOATEIBCTBEHHOE JIOKA3aTeNbCTBO HAPYIICHUS AUCHUIUIMHBI U OCHOBaHUS
JUIs1 OTIPEIEIICHHOM CPOYHOCTH.

Hakonen, pekper mpexycMaTrpuBaeT o00s3aTelbHOE MPUOCTAHOBIECHHE OCYLIECTBICHHE (YHKIMI
MarucTpara, KOTOpbI ObLI MOABEPTHYT AOCYACOHOMY COJEPXKAHMIO IOl CTpaKed WIM HWHBIM Mepam
npecedenus. [IpuocranoBieHue siBisieTcsl PaKyIbTaTHBHOW MEpPOH B Cllydae MPOJIOJIKCHHUSI YTOJIOBHOTO
CYJIONIPOM3BO/ICTBA, WJIM IPOU3BOJICTBA MO JAENy O JAUCIHUILIMHAPHOM MpPaBOHAPYIIEHHH 3a TPYObIe
HapyILIeHUs, KOTOPbIE HECOBMECTUMBI C ITPOAOJIKEHUEM OCYILECTBICHHUS (DYHKLIUH.

e) Fpamaﬂckaﬂ OTBETCTBCHHOCTH MarucrpatoB

% (0630p MEXIYHAPOJHOTO ONEITA MMOKA3HIBACT, YTO AMCIMIUIHHAPHBIE CAHKIMH MOTYT MPUMEHSATHCA 32 HAPYIICHHS B
BBIMOJIHEHUN WX (YHKLIUA M 3a HapyIIeHHs, COBEpIICHHbIC BO BHecyneOHOM mopsiake. [lepBble MOryT BKJIIOYaTh B ceds
JEUCTBUsI, KOTOPbIE HAHECIH HECIPABEIMBBIIl BPe WM NPEIOCTaBUIIN HECIIPABEAIMBYIO BHITOY OHOM U3 CTOPOH, MOBE/ICHNUE,
KOTOpOE SIBISICTCSl HECTPaBeUIMBHIM B OOBIYHOM WJIM B CYIIECTBCHHOH CTENeHH, HapyIICHHs 3aKOHa B pe3ysibTaTe
WTHOPUPOBAHUS WIIM HEOPSIKHOCTH, a TaKKe HENpaBHJIBHOE Ipe/ACTaBleHne (AKTOB, MPUYMHEHHBIX HENPOCTUTEIBHOM
HeOpexxHocThlo. IlocienHHe MOryT BKIIOYATh HCIOJB30BAaHHE IMpaB MNPOKYpOpa WM CIEJOBaTeNs Ul TOJYYeHHs
HECNPaBEIMBOI BBITOABI I CaMoro ce0si WM APYrHX, BCTPEYH C JIFOJbMH, B OTHOIICHHH KOTOPBIX BEJETCS pacciel0BaHUEe
WM KOTOPBIE UMEIOT (0Jiee PaHHIOK CYJIMMOCTb, JTHOO M3BECTHBI B KQUECTBE 3as/JIbIX MIIH MPO(ECCHOHANBHBIX MPECTYITHUKOB,
HAMEPEHHO COTPYIHMYAs C BHIIICYKa3aHHBIMH JIMLIAMH, Y4aCTHE B aCCOIMAIMAX, WICHCTBO B KOTOPBIX SBHO HE COOTBETCTBYET
OCYIIECTBICHHIO MyONMYHBIX (QYHKIHUH, TMO0 ydacTHe B JSSATENLHOCTH (DM3UYECKHX JIUI, pabOTAIOMINX B SKOHOMHUYECKOM HIJIN
(hMHAHCOBOM CEKTOpE, KOTOPOE MOXKET OOYCIIOBUTH OCYLISCTBICHHE MMH CBOMX (DYHKLUH MM B JIOOOM Cllydae CTaBHT IOJ
Yrpo3y penyTauuio NpoKypopa HiIH CIIe0BaTelIs.

41



B cootBercTBEM co crathel 5(2) Eppomeiickoit xaptum «O cratyce cynei», mpuHATOH B 1998 T.
KKOMIICHCAIMS BpeJla, YMBIIDICHHO MPUYMHEHHOTO B Pe3yJbTaTe PEIICHHS WX JACHCTBUS CYyIbU TPU
OCYWISCTBJICHUH WM/ CBOMX TIOJHOMOYHH, TapaHTHPYETCS TOCYAapCTBOM. 3aKOH MOJKET
NpeayCcMaTpUBaTh, YTO TOCYIAPCTBO UMEET BOSMOXKHOCTH I10/1aBaTh, B yCTAHOBJICHHBIX MpEeax, 3asiBKH
Ha BO3MEIICHWE CO CTOPOHBI CYAEW IyTeM CyJeOHOTO pa3dumpaTenscTBa MO JejdaM O TpyooM u
HETMPOCTUTEIBPHOM HApYyIMICHUH TIPaBHJI, PETYIUPYIONUX BBIMOTHEHUE CYACOHBIX JIOMDKHOCTHBIX
00s13aHHOCTE».

TocynapcTBeHHas OTBETCTBEHHOCTh 3a yIiep0d, NPUYMHEHHBIH Maructpatam IpH OCYIIECTBICHUU
cyneOHOHN (hyHKITUY, MPUMEHSETCS MTPaKTHUYECKU BO BCeX rocyaapcrBax-uieHax Cosera EBpomnsl. Jaxe B
CITy4asix, KOrjia y TOCyJapcTBa UMEETCS BO3MOXKHOCTh OJIaTh UCK Ha BO3MEIICHUE MPOTHUB MarucTpara,
YCIIOBUS TAaKHX HKCKOB HMEIOT JOBOJIbHO OTPAaHHYMTENBHBIM XapakTep W TMPHMEHSIOTCS PEIKO.
[IpumeuaTenbHBIM UCKITIOYCHUEM siBJIsieTcss  bBesbrusi, B KOTOpO# KepTBa OTKa3a B MPaBOCYIUM WU
rpy0o¥i cyneOHO# omMOKH MOXKET BBIOPATh, MOJIATh UCK B OTHOIIICHUH TOCYAapCTBa HIIM CAMOTO cym)nm.
Takue ciydan OrpaHUYHUBAIOTCS JEIAMH CO 3JIbIM YMBICIOM (YMBIIUIEHHOE YTOJIOBHOE MPECIC0BaHNE)
WIM MOIICHHUYECTBOM B XOJIC paccie/OBaHus, JIMOO CIydasMHd, KOTJa MarucTpar MpHUBICKaeTCs K
erHOBHOﬁ OTBCTCTBCHHOCTHU 3a HapymeHI/Iﬂ HpI/I OCYHIGCTBJ'ICHI/II/I UM CBOUX HOOJDKHOCTHBIX
00513aHHOCTEH.

Bup ommbOku, koTopass 0OBIYHO BJIEUET 3a COOOH TOCYyIapCTBEHHYIO OTBETCTBEHHOCTH B IOCYJapCTBax-
uynenax EC, orpannumBaercsi Tpy0Oi OMIMOKOW, HapuMep, HEMPOCTHTEIBHBIM HAPYIIEHUEM MPaBOBBIX
HOJIOKCHUH WIIM HEOPEKHOCTBIO B OLCHKE (DaKTOB, HANPUMEp, JIOKHBIM YTBEPXKACHHEM O HATWINU
¢daxTta. B Wranuu, Hanpumep, yMbllUIeHHast Tpy0Oast omnOKa, MOMyNIeHHAs BO BPEMs OCYIICCTBIICHUS
JOJDKHOCTHBIX O0sI3aHHOCTEH, MO0 OTKa3 B MPAaBOCYIWH SIBISIFOTCS 00s3aTEIBHBIMU, B TO BpEMsl, Kak
3akoH 0 cynpax CepOuu rOBOPHUT O HE3aKOHHOW W HEHaJyIekalel padote (cTaThs 6).

TonkoBaHue QakToOB, OLIEHKA 3aKOHA U JIOKA3aTENbCTB HE MOXET MOBJICYD 32 COOOH MPUBJICUCHUE CYIbH
K OTBETCTBEHHOCTH, 32 HMCKJIIOYEHHEM CIIy4acB YMBIIUICHHBIX HapyIICHUH WJIM HapyILIEHUH 0co0oii
TsokecTH. Bo ®dpaHuum aHajJOrM4HBIM HOAXOH MPUMEHSETCS Ui 1ell, B KOTOPBIX OCYIIECTBICHUE
CcyaeGHO# (DYHKIMH HAHECITIO HEXAPAKTEPHBI M UCKITFOUHTEIbHBI BPE/ TOTEPICBIIEMY .

®OpaHuus

Cormacro Komekcy 06 opranmsamum cyne6Hoit cuctembl (Code de [’organisation judiciaire)™
TrOCYJapCTBO HECET OTBETCTBEHHOCTh 32 HAPYIICHHE CYACOHBIX MOJTHOMOYHIA MCKITIOUUTEIBHO B CIIydae
faute grave (rpy6oe HapyiieHue /rpyOas ommOKa) Wik B OTKa3e B MPaBOCYIUH. Takue MpaBuiia 4€TKO
OTPaHUYMBAIOT CIy4aW, KOTJa TOCYJapCTBO MOXET OBITh NPUBIEYCHO K OTBETCTBEHHOCTH 3a
HeHaJuIeKamee (yHKIMOHUPOBaHUE cBOei cyneOHol ¢yHkuuu. C Apyroil CTOPOHBI, MpElEAeHTHOE
NpaBo CYJOB B pPa3yMHOH CTEMEHW CMATYUIIO TPUMEHEHHE JaHHOTrO mnpaBuia. Hampuwmep, mpaBoBas
MPaKTHKA Cy3ujia KOHIEIIIHIO TPYOoii OIMOKH JI0 TEX OIIMOOK, KOTOPBIE SBISIFOTCS HACTOJIBKO IPyObIMHU,
YTO MarucTpar, Kak MpaBHJIO, UMEIOLIHIA MPEJCTaBICHUE O CBOMX 00S3aHHOCTSIX, HE MOT Obl COBEPIINThH
ee, WIH JI0 JIe] C TpyObIM U HEMPOCTUTEILHBIM HECOOFOICHIEM OCHOBHBIX JIOJPKHOCTHBIX O0SI3aHHOCTEH
CyIbM TIPU OCYIIECTBICHUM CBoWX GyHkiumid. ['pybast ommOka omnpenelicHa Kak HECOOTBETCTBHUEC
JOJDKHOCTH, KOTOpasi XapaKTepu3yeTcsi HacTyIUIGHHEM OOCTOSITENbCTBA HWIIM psifia OOCTOSTENBCTB,
JIEMOHCTPHUPYIOIIMX HECIIOCOOHOCTh MarkCTPAaTa BBITIOJHATH CBOKO (DYHKIIHIO.

IlocpencTBOM J@HHOTO TOJIKOBAHMSI TPaXkKIaHCKash OTBETCTBEHHOCTh PACCMAaTPUBAETCS B KadyeCTBE
HACTyNuBIIeH B 000 MOMEHT BPEMEHH, KOTJa MPHCYTCTBYET HeHaJyIexamniee (yHKIIMOHUPOBAHUE
CylneOHON CHCTEMbI, BHE 3aBUCHMOCTH OT IICMXOJIOTHYECKHX 3JIEMEHTOB B OTHOIICHHH YYacCTBYIOILMX

0 Cyne6HbIi Ko1eKe, ctaThs 1140.

™ I'paxmaHckasi, yroONOBHAS W AMCIILTHHAPHAS OTBETCTBEHHOCT MarucTpatos, YKromn JKomn-FOpap, MexmyHapoaHsii 0630p
N0 CcpaBHHUTENILHOMY TpaBoBenenuto, 2006, 1. 58(2), crp. 439-475 (La responsabilité civile, pénale et disciplinaire des
magistrats , Julie Joly-Hurard, revue internationale de droit compare, 2006, vol 58(2), pp.439-475)

72 http://www.legifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXT000006071164
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MaructpatoB. OTKa3 B OTMPABJICHUM MPABOCYIUS OMPEC/ICH B KAueCTBE 3aJEPXKKH B OCYIICCTBICHUM
GYHKITHHA,

3akoH or 5 mapta 2007 r. BBenm 0co00€ MOJIOKEHHE, CBSI3bIBAIOIIECE TPAXKIAHCKYI0 OTBETCTBEHHOCTH
MarucTpara ¢ JAUCHHUIUIMHAPHOW OTBETCTBEHHOCTHIO: MPH JIOOBIX 0OCTOSTENBCTBAX, KOT/IA TOCYAapPCTBY
OpUCY)KAAeTcs yIUlaTa KOMIIGHCAIMM 3a ymepd, BO3HMKIIMHA Ha OCHOBAHUHM T'PAaXIAHCKON
OTBETCTBEHHOCTH MAarucTpara, Ipoleaypa NPUMEHEHHs JUCIMIUIMHAPHBIX CAHKIUH MOXeET ObITh
WHHULIMUPOBAHA, €CIIM UMEIOTCSI OCHOBaHMS CUNTATh, YTO HapyIIEHHE JOMYIIEHO [0 BUHE MarucTpara

Hranus

3aKoH yTBEpXKJaeT MPUHIUI MpaBa Ha KOMIICHCAIUIO JIFOOOT0 HECIPaBEIIUBOTO yiepda B pe3yJbTaTe
JICHCTBUS, PEIICHUS WIH CyJeOHOTO NMpHKa3a, OCYIIECTBICHHOTO MArMCTPAaTOM C «HAMEPEHHEM» WU
«CEepPhE3HOW HEOPEIKHOCTHIO» TPU OCYIISCTBICHUM CBOMX (YHKIUH, JIMOO B pe3ysbTaTe «OTKa3a B
ornparieHun mpaBocynus» (Ctatbs 2). 3akoH, TeM HE MEHEE, YTOYHSET, YTO JCATCILHOCTH I10
TOJIKOBAaHWIO 3aKOHA W OIeHKe (DaKTOB M JOKa3aTelbCTB (IIYHKT 2 CTaTbU 2) HE MOXKET SIBIATHCS
OCHOBaHHUEM JIJI1 TAKOH OTBETCTBCHHOCTH. B 3TOM OTHOIICHHH, B TFOOOM TakoM Jieie, cama Mmpoleaypa
3alIMIIaeT CTOPOHBI, T.€. TOCPEACTBOM OOpalleHHs K CHUCTeMe OO0)KalloBaHUs TpPUKaza, KOTOPBIHA
CUUTACTCS HEHAIJICHKAIIUM.

Crnenyer oTMeTuTbh, 4To B HOsiOpe 2011 1. EBpomneiickuii cyn npaBocynus B aene C-397/10 (Komuccus
npotuB HWTanmuu) yCTaHOBHWI, UYTO HAIIMOHAJBHBIC MOJIOXKEHUS, NPEMIATCTBYIOMINE KOMIICHCALIUM 3a
ymep0, B ciaydasx korma cyn Hapymwi npaBo EC, mmuGo omeHMn (akTel WIM OKa3aTelIbCTBA, 3a
UCKJTIOUCHHEM CITy4acB YMBIIUICHHON ONMIMOKH WIIM XaJlaTHOCTH, SBIISUINCH HEOOOCHOBAHHO >KECTKHMHU.
Cyn Takke YCTaHOBHJI, YTO €CJIHM TOCYAapCTBO-YUYACTHUK MOXKET OBITh IPUBJICYEHO K OTBETCTBEHHOCTH 32
ymep0, TPUYMHEHHBIH CyZaMH TOJBKO B HMCKIIOYHTENBHBIX CIy4asX, KOTJA CyJ SBHO HapyIIHI
NPUMEHHMOE IIPaBO, HAIMOHAIBHOE 3aKOHOAATETbCTBO HE MOXKET YCTAHABIHMBATH JIOTIOJHUTEIHHBIC
TpeboBaHus. ToNKOBaHME KOHLEMLIUHU CEPbE3HOTO HEHAJIekKALero AEHCTBUs, IPEeAOoCTaBICHHOE
HranbsackuM BepXoBHBIM CynoM, BBOAUT Oosiee CTporue TpeOOBaHUS, YeM Te, KOTOphIe OCHOBAHBI Ha
YCIIOBHHU SBHOTO HAPYLICHUS IPHMEHHMOTO TIpaBa .

B ciydyae HapylleHHH, JONMYILIEHHBIX MarucTpaTaMi, IOTEpIEBIIME, KaK IPAaBWIO, MOTYT MOJATh MCK
NPOTHB IrOCYJapCTBa MM KOHKPETHOIO MarucTpara, Wid NpoTuB HUX obdoux. Kak npasuio, rocyaapcTso
TAaKK€ MOXET, €CIIM K HEMY IPUMEHSETCA TIPakJaHCKas OTBETCTBEHHOCTb, I10aBaTb WCK IPOTHUB
MarucTpara, JOMYCTUBIICTO HapylIeHWe, i TOro, 4YTOObI B3BICKaTh KOMIIGHCANWIO ymiepoa,
VIJIAaYEHHYIO B MOJb3y HOTEPIEBILETO B pe3yibTaTe OTKa3a B OTIPABICHUHU IPABOCYAMS MU IPyOBIX
omnOOK, OJJHAKO, TAKHE CIIydyal BCTPEUYAIOTCS JOBOJBHO PEIKO, MIOCKOJIBbKY OHM, KaK MPaBUIIO, TPEOYIOT
YMBIIUIEHHOTO COBEPIICHHS IPyOOro HApYIICHHs CO CTOPOHBI MArMCTPaTa. .

B Hrtannm oTBETCTBEHHOCTH 32 KOMIICHCAIIMIO yIepOa JISKHUT Ha TOCYIapCTBE, B OTHOIIIEHHH KOTOPOTO
MOCTpajiaBIiasi CTOpOHa BIpaBe MOJaTh MCK. B ciyyae ycTaHOBIEHHS OTBETCTBEHHOCTH T'OCYJIapCTBa,
TOCYJapCTBO BIIPaBe, MPH COOJIOAEHUH 0COOBIX YCIIOBU, B CBOIO OYepe/lb, TPEOOBATh KOMIICHCAIIMN OT
CYIIbH/TIPOKYpOpA.

Hck 0 HalO)KEHHH OTBETCTBEHHOCTH M COOTBETCTBYIOIEE Pa3OMpaTeNbCTBO JOJKHBI COOTBETCTBOBATH
0coObM HopMaM. Hanbonee BaskHbIE M3 3THX HpaBWII IPEAyCMaTPUBAIOT pa3OoHUpaTesIbCTBa 110 BOIPOCY

®B CyneOHO# MpakTHKe 0TMEYEHO, 4To rocyaapcTBo- wieH EC 00s3aH0 ycTpaHHUTh yIepO, TPUIMHEHHbIH QHU3HISCKUM JIHIaM
B pe3yibTare HapyueHus npaBa EC rocynapcTBeHHBIMU OpraHaMH, IIPU YCIOBHHU COOJIOZICHHS TPEX YCIOBHIA: a) HapyIICHHbIC
HopMbI TpaBa EC ODKHBI IPe0CTaBIATh NpaBa HU3HIecKuM Juiam, (b) HapyleHHe JOKHO OBITh JOCTaTOUHO CEPbE3HBIM, a
TaKxe (C) JOJKHA UMEThCSl HEMOCPEICTBEHHAS IPUUYMHHO-CIIEICTBEHHAS CBA3b MEXKAY HapyIIEHHEM 00s3aTeIbCTBA CO CTOPOHBI
TOCyZapcTBa H ymiepooM, MOHECeHHBIM (pr3udeckuM IHIoM. JlocTaTOuHO cepbe3Hoe HapyleHne HopMel paBa EC Bo3HHKaeT B
CllydasiX, KOT[a HallMOHAIBHBIN Cy/ SIBHO HapyLIM IpUMEHHMOE NpaBo. HanuoHanbHOE IpaBO MOXKET ONPENEIATh XapaKkTep U
CTeNeHb HAapYIICHHUS, B Pe3yJbTaTe KOTOPOTO HACTYNAeT OTBETCTBEHHOCTh TOCYAAPCTB, HO HHU MPHU KAaKUX OOCTOSTENHCTBAX HE
MOTyT OBITH IPHIMEHEHBI O0Jiee CTpOoTHe TPEOOBAHMS.

™ Tot e camblil TOAXOM npuMensiercs B ['epmannu, Utanuu u Hunepnannax. Mck o Bo3MenieHun npotus cyasu B Mtanum
TaKKe OrpaHWYMBACTCA CIydasMH IpeIHAMEPEHHO YMBIIUIEHHBIX HapylleHui. B menoM, ciy4au mpuBieYeHUsS MarucTpaToB K
OTBETCTBEHHOCTH 3a HapyUICHUS SIBISAIOTCSA ASHCTBUTEIBHO UCKITIOUYCHUAMH.
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HAJIOKCHUA OTBCTCTBCHHOCTH, IIpU YCJIOBUH CO6J'IIOI[€HI/I$I CJICOYIOIINX Tpe60BaHPII>iZ mogada BCEX
OOBIYHBIX AIICIIIAITMOHHBIX >1<an06, BKJIIOYas JIOObIC HWHBIC cpeacTsa HpaBOBOﬁ 3aIlIUTbl B CBsA3HU C
W3MEHEHHEM HJIH OTMEHOHU MEPBI, KOTOpasd MNPEAIOJOXKUTEIBHO CTajla OCHOBAHUEM HECIIPABEIIIMBOTO
ymep6a; CYHICCTBOBAHHUEC CPOKOB [JAaBHOCTU Ui HOAA4YU TaKOI'o0 HMCKa, PCIICHUC OTHOCUTCIBHO
MpUEeMJICMOCTH HCKa, B MNOCIEIX TMPOBEPKU COOTBETCTBYIOIIUX MNPCABAPUTCIBHBIX Tpe60BaHHﬁ;
CO6J'IIOI[€HI/IC yCJ'IOBPIﬁ; OL€HKa JOKa3aTCJIbCTB B MLCIAX YCTAHOBJICHHA, ABJIAIOTCA JIN OOBUHCHHS
O6OCHOBaHHHMI/I; a TaK)K€ IMOJITHOMOYHME CyAbH Y4aCTBOBATH B IPOU3BOACTBE IIPOTHUB I'OCyJapCTBa.

Jns TapaHTHH TIPO3pAadHOCTH M OECHpPUCTpacTHsl pa3OMpaTeNbCTB CHUCTEMa MpeaycMaTpHUBaeT
FOPUCIUKIIAIO B OTHOIICHWHU TaKWX pa3OMpaTenbCcTB, MOAISKANNX MTepeladn B APYTroi CyIaeOHbIH opraH,
B IIEJISIX 00ECTICUEHUS TOTO, YTOOBI MPOU3BOJICTBO HE OBUIO MOPYUYCHO CYABE TOTO JKE CaMOro CyJeOHOTo
opraHa, 4ro W CyneOHBI OpraH Marucrpara, JCeSITeIbHOCTh KOTOPOTO MPEINOJIOKUTEILHO CTajla
OCHOBaHHWEM ]ISl HECIIPABEIMBOTO yIiepoa.

B 3tom oTHomeHnn B cooTBETCTBUM ¢ 3aKOHOM Ne 420 ot 2 nexaOps 1998 ., HOpMBI, peryIupyroIme
IOPUCIVKIINIO B OTHOIICHWH TaKUX pa3OMpaTensbcTB, palKalbHO HW3MEHEHB. B 1omonHeHne K
00ecIeveHunIo MTPO3PAYHOCTH, IENBI0 TaHHBIX U3MEHEHHN OBIII0 00ECIIeYNTh MaKCUMAIBHYIO aBTOHOMHIO
CyIbH B OTHOIICHUH TPUHSTHS PEUICHUS, B CIydasx, KOTa OH IPUBIICUEH JUIS MPUHATHSA PEIICHUH 10
JIeTy, B TIPUHSATHN KOTOPHIX YYacTBYIOT JAPYTHe KOJUIETH B CHIIy Kakux OBl TO HHM OBLJIO TPUYWH.
CymiecTBeHHBIE W3MEHEHHUs] BHECEHBI B TpaBWJIa TPAXXIAHCKOTO CYAONPOM3BOJICTBA ITyTEM CO3JIaHUS
MEXaHU3Ma HA3HAUCHHS KOMIIETEHTHOTO CYIbH, UYTOOBI MPEJOTBPATUTH PHUCK «B3aUMOCBS3AHHBIX»
(«IIEpEKPECTHBIX») FOPUCIUKIHHA.

HUcnanus

B pesynbpraTe BCTYIUICHHS B CHJIy HOBOTO 3aKOHa O CyacOHbIX monHomoumsix B urone 2014 r.  (ley
Organica del Poder Judicial —LOPJ), nenocpencTBeHHas rpakaaHCKas OTBETCTBEHHOCTh Cyjed Oblia
UCKNIIoueHa. Takue H3MEHEHHs pacCMaTpUBAIOTCS B COOTBETCTBUM C TIOXOXKHMH TOJOXKECHUSIMHU,
3aTParuBaOLIMMH TOCYAaPCTBEHHBIX JOJDKHOCTHBIX JIMI, a TAaKXKE€ COOTBETCTBYIOT peajusM CyneOHON
NPAaKTUKU, NP KOTOPOM Takue IOJIOKEHMS eABa HpuMeHsIuch. OIHAKO, MCKM O TNPHUBJICYEHUH K
TPOXJAHCKOM OTBETCTBEHHOCTH 3a yIIep0 MOryT OBITh MOAaHBl B OTHOUIGHWH TOCYIapCTBa
WCKITIOYUTENTBHO 3a HEHAIeXKaIee OTIpaBIeHre PaBOCYIUs U CyaeOnbIe omubku (por error judicial o
por funcionamiento anormal de la Administracion de Justicia). ExuHCTBeHHBIM cilydaem, Korja
rocyaapcTBo He OyleT MPHUBICUYEHO K OTBETCTBEHHOCTH 3a TaKHE HAPYIIEHHUS, SBISIOTCS 0OCTOSTEIbCTBA
HEIPEOIOJIMMON CUJIBIL.

B ciy4ae cyneOHBIX OMMOOK, TOCYIapCTBEHHAs OTBETCTBCHHOCTh BO3SHHUKAET MCKIIIOYMTEIIBHO B CIIydae
SIBHO OIMMOOYHOTO CYAECOHOTO pellleHHs, BKIIOYasi PEIIeHHs MPOKYPOPOB, YYACTBYIOHIUX B CyIEOHBIX
pa30oupaTeIIbCTBAX.

VYmep6 Bo3MemaeTrcs TOIBKO €CIM  JICHCTBUTENIbHO IIOHECEH, DSKOHOMUYECKH OLEHEH U
WHIWBUIYaTN3UPOBaH B OTHOIICHWH JIUIA WM Tpynmbl Jul. ToT ¢akr, 4To penieHue OOBIBICHO
HUYTOKHBIM M HEICHCTBUTEILHBIM/OTMEHEHHBIM HE BIIEYET caM 10 cebe MpaBO Ha KOMIICHCAIUIO
yiep6a.

C ,I[perﬁ CTOPOHBI BO3BMOXKHO, YTO IOCyAapCTBO MOAACT UCK O BO3MCUICHUHN MPOTUB cyz[eﬁ, B ClIydasX
dolo wmm Culpa grave. Taxoxe BO3MO’KHO, Ha OAaHHOM OCHOBAaHUHU, NMPUMCHUTH JUCHUILUIMHAPHBIC
CaHKIIUM K Marucrparam.

B cooTBeTcTBHU ¢ HOBBIM 3aKOHaM o cyneOHoit cucteme (Ley Organica del Poder Judicial) komnencarms
yuepba TakkKe INPUCY)KAACTCS B CIydasx JOCyIeOHOro COJAep)KaHUsl IO CTpaxeil B pe3ynbTaTe
YrOJIOBHOTO TPHUrOBOpa. B COOTBETCTBHM C HOBBIMH IOJIOKEHUSIMH, HE 00S3aTEIBHO TPEIBAPUTEIHEHO
yCTaHABIMBATh HAJIMYUE CyAeOHOW OIMMOKM Uil TOrOo, 4YTOOBI NPUCYAUTH BO3MENICHHE Yyliepoa,
HOCKOJIBKY MPAaBO HAa KOMIICHCALIMIO BO3HHMKAET aBTOMATHYeCKH. Takue W3MEHEHHs NPHHSTHI B IIEISIX
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cOOJIFOICHUsT TIpaBa OOBWHSEMBIX JIMI[ HAa TPE3YMIIMI0 HEBUHOBHOCTH B PE3YJIbTATE YCTAaHOBIICHUS
napymennst ECITU™,

3.1.4 3akiarouyenus

B xopomo  yperyinpoBaHHOM CHCTEME  HCIIOJIB30BAHME  IOJHOMOYMWA  TOCYJAapCTBEHHBIMU
JIOJKHOCTHBIMU JTUIIAMU, OCYIIECTBISIONIMMU YTOJIOBHOE PACCIEIOBAaHUE U YTOJIOBHOE IMpECieIOBAHUE,
JIOJKHO OBITh HaJJICKAIUM 00pa30M OrPaHUYCHO U MOJUICKATh MPABOBBIM IMPOBEPKAM.

XoTa B NOCJIEAHUE TOIbl POCCUICKHE CyZbl CYIIECTBEHHO YCWJIMIM KOHTPOJIb HaJl CIEICTBEHHBIMU
JNEHCTBUSIMH, 3JIOYNOTPEOJICHHS B XOAE YTOJOBHOTO pPAaccieOBaHUs M YroJOBHOIO MpeciieOBaHUs
OCTalOTCsI cepbe3HbIM BompocoM. B Poccun Tak HaspiBaeMble «3aKa3HbIE [ella», BEPOATHO, SIBIISIOTCS
HauOoJjee SPKUMU MPUMEPAMHU YTOJIOBHO-IIPABOBOIO 310ynoTpeOsieHus. JJaHHBIM TEpMUH HMPUMEHSIICS
KaK K YTOJIOBHBIM JIeaM, «3aKa3aHHBIM» TPETbUMH JIMLAMH B LENax caboTaxa Ou3Heca KOHKYpEHTOB, a
TaKXe K YroJOBHBIM JejaM, HHULMHUPOBaHHBIM MIPaBOOXPAHUTENBFHBIME OpraHaMy B LEINsX rpadexa Hiu
MHBIX HEHa UTOKAIINX Hemsx O YacTo KOpPYIMIHOHHbIE KOMMEPUECKIE MOTHBbI COBIAAIOT B OTHOLICHUH
9THX JBYX /€], HO TaKTHKa OCTAETCs TOW K€ CaMOi, M JaHHbIE MOTHUBBI MOJHUMAIOT OOIIME MPaBOBHIE
BONPOCHI . YTOIIOBHOE MpecieoBaHME 3a TIpabek pacIIMpeHO B LENAX 3aTPOHYTh 3aKOHHBIE
KOMMEPUYECKHE MPEANPUATHS, YTO JOCTHTAeTCsl C IOMOILBI0 KPEaTUBHOI'O WCIOJIB30BAaHHS JIa3€eK B
3aKOHE WJIM €ro ABYCMBICICHHOCTH B LIEJISIX CO3JaTh YIPO3y YroJOBHOTO IpecieOBaHUs, KOTOpasl Obl
OTCYTCTBOBAJIa MPH MHBIX OOCTOATENBCTBAaX. B ApYyrux ciydasx, HapylIeHHs, COBEPIICHHBIC B PaMKax
3aKOHHBIX YTOJIOBHBIX pacclelOBaHU, MOTYT HAWTH TpocToe OOBSICHEHHE B «Ia3elkax» B
NEHUCTBYIONEM 3aKOHOAATEIhCTBE W CyneOHOW mpaktuke. OHHM, TeM HE MEHee, CO3JaloT
HETPOIOPIHMOHATILHOE BMEIIATEIBCTBO B CIIOCOOHOCTh KOMITAHUH OCYIIECTBIIATH CBOIO KOMMEPYECKYIO
JIeATENBHOCTD '° MITH B €€ IPaBa CAMOCTOATEIBHO TI0JIb30BaThCs HMYIIECTBOM.

AHanmu3 Jdyyiied MeXIYHapOIHOHM M €BpPONEHCKOro MpaKTHKU IOKA3bIBACT HAJIUYME MHOXKECTBA
MEXaHU3MOB, MPHUHATHIX I OOSCIEUEHHUS TOT0, YTOOBI HEOOXOMUMOCTh 3(P(PEKTHUBHOIO YrOJIOBHOTO
NPECNC/IOBAaHNs TMPH COBEPIICHUH TPECTYIUICHUHA HE 3aTparvBajlio OXpaHy mpaB 3amurthl. OOIei
TEHJCHIIMEH CpEeU CBPOMEHCKUX CTpaH SIBISCTCS YCHUJICHUE CYICOHOTO KOHTPOJNS HaJ CTajueid
paccienoBaHus IOCPEACTBOM CO3AaHUS CHEIMAIM3UPOBAHHBIX CYJCH, KOTOPBIE HECYT 0053aTENILCTBA TI0
KOHTPOJIIO HaJ CJIEJCTBEHHBIMH JIEHCTBHEM C MPAaBOM TMPHUHUMATH PELICHWE OTHOCHUTEIBHO MPUHSATHUS
TaKUX Mep, KaK JOCyIeOHOE COJEpX aHUE MO CTPAXKEH, MPOCIyNIMBaHUE, a TaKkKe COOP HEKOTOPBIX
JIOKa3aTeNbCTB

Bo ®panumm paccieoBanus BeAyTCs MOJUINEH O] HAJ30pPOM CO CTOPOHBI NPOKYpoOpa (procureur) in
cedcmeenno2o cyovu (juge d’instruction), tipu 3ToM (YHKIHEH cyla SBISETCS HE TOJHKO BHIHECEHHE
pellieHns] Ha OCHOBAaHHMHU J0Ka3aTeNbCTB, PEICTABICHHBIX CTOPOHAMH, HO TAaKXKe U MPOBEJCHHE CBOETO
COOCTBEHHOT'O CIICACTBHSA 110 JIeTy, YTOOBI YOSAUTHCS B BHHOBHOCTH MJIM HEBUHOBHOCTH OOBHUHSEMOTO.

HecmoTpss Ha To, 4To cymeOHOE pa30MpaTeNbCTBO MPEICTABIseT cO0OM BakHOe (M MyOIMYHO
KOHTPOJHMPYEMOE) CIIyIIaHue Jeia, HICTOPUYECKH, OO0Jbllle BHUMAHUS YAEIAIOCh HMEHHO J10CyIeOHOMY
sramy. PaccrmenoBaHme paccMaTpuBaeTcss Kak — KOHTPOJHMPYEMOE CyJOM CIIEICTBHE B OTHOIICHUH
IPaBOHAPYIICHUSI U COOTBETCTBYIOIINX €My JI0Ka3aTelbCTB, a HE COOp IOKa3aTeNbCTB ATl TOrO, YTOObI
HOATBEPANUTH YTOJIOBHOE MpeciieJOBaHNE OOBUHAEMOTO.

JItoOble BOMPOCHI OTHOCHUTEIBHO JIMIICHHS CBOOOMIBI JIMI[A B XOJE€ pacClie[IOBaHHs pa3peIaroTcs
crienuaIn3upoBaHHbIM cymoM: juge des libertes et de la detention (cyoweir no eonpocam ceo6oowr u
3a0epPHCANUA).

™ Cm., manpumep, ocTanoBenue 1o neny "Temmam nporus Menannu (Tendam v Spain), sxamoba Ne 25720/05

78 Crobmukos "Koppymums B coBpemensoit Poccun™, 33-34 (2009)

7 Tomac Maiipcroy, "BoopykeHHOE HEIPABOCYIHE: 3MOYIOTPEOICH e 3aKOHOM 1 06Iask CHTYalUs ¢ MPECTYIHOCTHIO B ITOCT-
coBerckoii Poccuu" (Thomas Firestone, Armed Injustice: abuse of the law and complex crime in post-soviet Russia). Denv.
J.Int’l L & Pol’Y Vol 38:4

8 Cratps 34 Koncrurynun Poccuiickoit denepanun rnacut, uyto "Kaxaplii nMeeT npaBo Ha cBOOOHOE HCIIOJIB30BAHHE CBOMX
CIOCOOHOCTEH U MMyIecTBa [yl NpeANPUHIMATEIbCKOM U MHOW He 3alpelleHHO 3aKOHOM SKOHOMUYECKON AeATeTbHOCTH .
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B Uranuu cynps nmpeaBapUTENBHOTO paccielOBaHMs M CYIbs MPEABAPUTEIHLHOTO CIYIIAHUS SBISIOTCS
CTEINATN3UPOBAHHBIMHA CYJbSIMH, COOTBETCTBEHHO NPUHUMAIOIINMH DPEIIEHUS B OTHOIICHUH KaKOW-
00 Mephl, 3aTparuBarolieii mpaBa ¥ CBOOOJBI (PU3UYESCKOTO JHUIA, B OTHOIICHUU KOTOPOTO BEACTCS
paccieioBaHUe, a TakKe OTHOCUTEIBHO TOTO, UMEETCS JU JAOCTATOYHOE JAO0KAa3aTeIbCTBO JJISl MpEeIaHus
YaCTHOTO JIUIIA CYAY.

B I'epmanuu 1onpoc moj NpUcsTroi B XoJle pacciieI0BaHUS MOXKET OBITh OCYIIECTBIICH TOJIBKO CY/IbeH, a
HE CIIeZI0BATEISIMA WIIH TTPOKYpPOPaMHU.

B Hunepnannax u Coequnennom Koponesctee Benvkoopuranuu u CeBepHoit Upnanauu cyabl, Oymaydn
extrema ratio, ymoJHOMOYEHBI MPEKPATUTH YrOJOBHOE TPECICAOBAHUE B CIydYasX, KOTJa BBUAY
CEepPhE3HOCTH HAPYIICHWH CTAHOBHUTCS HEBO3MOXKHBIM  OOECIIEYHTh CHpaBeJINBOE  CyaeOHOe
pa30oUpaTeNIbCTBO B OTHOIICHHM OOBHHSIEMOTO, WJIM KOTJAa pa3pelieHue MpPOAOIKUTh YrOJIOBHOES
MpEeCceIOBAaHUE PaBHACTCS HEHAISKANIEMY HCIONIB30BaHUIO CyNeOHON cucTeMbl. lIpuocraHoBieHUE
yronoBHoro mpecinenoBanusi B CoennHeHnHOoM Koponesctse BemmkoOpurtannn m CesepHoit Wpnanann
oTBedyaeT 0a30BOMY NPHHITUITY, YTO XOTA MPOKypaTypa MPHHUMAET pemieHHe O TOM, JOJDKHO JIH OBITh
MPOJOKEHO WM HAa4aTo (MM MPEKPaIleHo) YTOJIOBHOE MpecieI0BaHNe, CyIbl UIMEIOT TOMUHHUPYIOIIYIO
00513aHHOCTh OKa3bIBaTh COJCUCTBHE OTHPABICHHUIO MPABOCYIUS U MPEAOTBPATUTH HECIPABEIITHBOCTS.
Cynsl pa3paboTany B 3TOM OTHOIICHWH OYEHb MOAPOOHOE MPELEACHTHOE MPaBO, KOTOPOE PETyIUpYeT
Takue BOMPOCH, KaK HEHAJUICKAIIUi MOTHB JUIsl Hadala YrOJOBHOTO TIpeclieOBaHUs, pa3zHOe
OTHOIIIEHHE K COOTBETYHKAM, CEJIEKTUBHOE YTOJIOBHOE Mpeciel0OBaHNe, MAaHUITYJIMPOBAHUE CBUJIETEINEM,
MIPOBOIMPOBAHHE.

[ToMuMO ycHIIEHHOTO CyAeOHOrO KOHTpOJISi HaJl CTaiWed pacclelOoBaHWs OXpaHa TMpaB 3alluThl
oOecrieynBaeTcsl MOAPOOHBIM PEKUMOM IPHU3HAHUS B XOJIE€ PACCIICAOBaHMUS HUYTOXHOCTHU ACHCTBUH ,
KOTOpbIE WIPAIOT CYLIECTBEHHYIO POJIb B NPEAYNPEKICHUH M KOHTPOIMPOBAHWM HAPYILEHHS IpaB
3alIUTHl, U - B HEKOTOPBIX CIydasx- MPHUBOJAT K OKOHYaHUIO paccienoBanus (Opanius u Urtanus).

Hakonen, moapoOHBI peXHM TMPUMEHEHWS TUCIHUIDIMHAPHBIX CAHKIMH, a TakKe TPaKTAHCKOW U
YTOJIOBHOW OTBETCTBEHHOCTH CyJiell M NPOKYpPOpPOB BBEIEH BO BcexX rocyaapcrBax - wieHax EC.
HpI/IMe'-IaTeJ'IBHBIM ACTICKTOM PCTYJIMPOBAHUA JUCHUILUIMHAPHBIX CaHKIII/Iﬁ SABISIETCA BBCACHUE OYCHDb
nogpoOHOro pekuMa OIpeAesieHNs OCHOBaHMH, OOOCHOBBIBAIOIIMX WX NpHuHATHE. Takas cnenuduka,
00beIMHEHHAs C AaBTOMAaTH3MOM HMX NPUMEHEHHMSI, CUUTAETCs] HEOOXOAUMOM AJIsl TOT0, YTOOBI 00ECIEeUnTh
HE TOJIbKO, YTOOBI JUCHUIUTUHAPHBIE CAHKIMH dPQPEKTUBHO YPETYIUPOBAIN U CACPKUBATU HAPYIICHUS
NPaB 3alIUTHl CO CTOPOHBI OPraHOB PACCIIEAOBAHKS U IPOKYPOPOB B OTHOLICHUH OIPEIEIICHHOTrO JIeia, a
TaKXXe BBIIOJHSUIM 00s3aTENIbCTBA 10 COOJIOACHUIO OECIpUCTPacTHOCTH, ONaronpUCTOHHOCTH,
BHUMATEJILHOCTH, 0053aTeNbHOCTH, KOH(QUWACHIMATBHOCTH, OalaHca ¥ YBaKEHHE JOCTOMHCTBA
JIMYHOCTH.
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3.2 OObICK, apecT HMYIIeCTBa, YCTAHOBJEHUE, 3aMOpaKHBaHHe, YIpaBJeHUe U
KOH(UCKaNus 10X010B, NOJYYEeHHBIX OT PECTYNHOH AeTeJbHOCTH;

H3bsiTHe UMYIIECTBA SIBISCTCSA HEOOXOAUMBIM HHCTPYMEHTOM JJIsi 00ecTieueHns: cOopa 0Ka3aTeabCTB B
YTOJIOBHOM pAaCCIIeIOBAaHUH, KOH(PHUCKAIIMK JOXOI0B OT MPECTYMHOU AEATEIBHOCTH U YAOBICTBOPCHUS
IPaKIaHCKUX TPEOOBAHHIA, KOTOPhIE MOTYT BO3HHKHYThH B XOJI€ YTOJIOBHOTO CyI0Mpou3BoaAcTBa. OIHAKO,
JaHHAas Mepa MOXET OBbITh HEHAIJISKANIMM O0pa3oM HCIOJIb30BaHA C IMOMOIIBIO Psifia OCHOBHBIX
Croco00B, HaNPUMeED:

e [Ipou3BosbHBIE U3BATHS MPU OTCYTCTBUU OCHOBAHWHY WIIM IPUCYTCTBUU Pa3MBITHIX OCHOBAaHUH;

e l3psATHE TAaKOTO MMYIIECTBA, KOTOPOE SBISETCS SBHO HETMPOIOPIUOHAIHFHBIM, HEHAIJIEKAIINM H
HE CBS3aHHBIM C 3aKOHHBIMH TOTPEOHOCTAMH il cOopa TOKa3aTeNbCTB WM BO3MEIIECHUS
JIOXOJIOB OT MPECTYILICHHUS,

e U3msaTue 0e3 yuera yTpaThl pelyTaluy WM HHOTO yIiepOa, HAHECEHHOTO JIaHHBIM JICHCTBUEM B
OTHOIIICHWW 3aKOHHBIX IOKa3aTeled NpeAnpuaTUsS (HampuMmep, OCCHOPSIOYHOE U3BATHE
OpPUTHHAJIOB JOKYMEHTOB);

e HecoxpaHeHHe LEIOCTHOCTH H3BATOTO MMYIIECTBAa MWW HHOE HEHaJJlexallee oOpalieHue
(BKITFOUAs! KOPPYMIIHOHHYIO MPUOBLIH OT U3BSITOTO UMYIIECTBA);

e Heo0oCHOBaHHO JIOJTHI apecT UMYIIECTRA.

3.2.1 Poccuiickas ®@egepanust

[lpaBa W 3aKoOHHBIC WHTEpeChl (U3NYECKUX JUI M OpraHu3aldii, KOTOpBIE CTalH JKEPTBAMH
NPECTYIUICHHUSI, MOTYT OBITh 3allUILEHBl HCKIIOYUTEIBHO B CIy4yae HaJU4Yusl peajbHOH M IOJHON
KoMIleHcauuu Bpepa. Takum o0pa3zoM, 3(P(eKTUBHOCTH 3aKOHHBIX PAaMOK JUIi CO3IAHHS YCJIOBUH,
KOTOpble obecreyar HajaJiexallee HCIONHEHNE CYACOHBIX PEIICHHH, SBISETCS OCOOCHHO BaXKHBIM
3JIEMEHTOM.

Hanoxenne apecra Ha umyiectBo (ctatbu 115-116 VYromoBHO-IpoliecCyalbHOIO KOJEKCa) SIBISIETCS
MIPEBEHTHUBHOM U 00eCeuynuTeNbHOM Mepoii, KOTopasi OrpaHUYMBaeT UMYILECTBEHHbIE MpaBa (UM HHbIE
npaBa COOCTBEHHOCTH), YTOOBI MPEIOTBPATHTh COKPHITHE WIM OTYYXKICHHE HMYIIECTBA B IIEIISIX
obecrie4eHus1 UCTIOTHEHHS TIPUTOBOPa B YaCTH, Kacarolielcsl TpeOOBaHMi B OTHOIIIEHUH aKTHBOB. ApecT
UMyIIeCTBa 0O0yCIaBIMBaeTCsl (AKTHUECKOW BO3MOXKHOCTBIO H3BATH HMYIIECTBO M O0OCHOBAThH
JONYIIEHUE O BO3MOXKHOM COKPBITHHU WM OTYYKJICHUH UMYILECTBA.

Hanoxenue apecta Ha UMYIIECTBO CYIICCTBEHHO OTPAaHUYMBACT KOHCTUTYIIMOHHBIE MpaBa (pU3MUECKOTO

JuIa. Apect pa3perraercss HCKIFOUUTENLHO MPH COOIIOACHUH OJTHOTO MIIH HECKOJIBKUX OCOOBIX YCIOBUM:

e lMmymecTBeHHBII ¥ MOpPAIBHBIA yIIepO, NPUYMHEHHBIA TPECTYIUIEHUEM, YCTaHOBIIEH,
TPaXXTAHCKHIA UCK HAXOJIUTCS HA PACCMOTPEHUH.

o (CymecTByeT BO3MOXHOCTh KOH(HCKAallMM HMMYIIECTBA KaK 4YacTh HakKa3aHWs, T.C. JIMIIO,
HUMYIIECTBO KOTOPOTO W3bATO, JODKHO OOOCHOBAaHHO IIOJIO3PEBATHCS WM OOBUHSTHCS B
COBEPIICHUHA YMBIIIJICHHOTO TMPECTYIUICHUS W3 KOPBICTHBIX MOOYXKIEHHUH, 3a KOTOpOe
MPeTyCMOTPEHO HAaKa3aHWE CBBIIIE 5 JIET IMIICHUS CBOOO/IBI;

e (CymMa TNOHECEHHBIX CYICOHBIX 3aTpaT, KOTOpas MOXET ObITh B3bICKaHA C OOBHHSIEMOTO,
YCTaHOBJIEHA.

ApeCT HMYIICCTBA BO3MOXCH KaK Ha ,I[OCYZ[€6HOI>’I, TaK M Ha cy;[e6H0ﬁ CcTaguu. O):[HaKO, 10(0]0)291(0)
IMPUMCHCHUA TaKOM MEPBHI pa3jInvacTCsda, B 3aBUCUMOCTHU OT CTaIUN YT'OJIOBHOTO CyJOITPOU3BOJACTBA.

B xozne cynebHoro pazdouparesscTBa Cyibsi B COOTBETCTBUH €O cTaTheil 230 YronoBHO-poLeccyaabHOro
KOJIEKCa, IO XOJAaTalCTBY IOTEPIEBLIEro, TPAKAAHCKOTO HCTHA WIM HMX HpeAcTaBUTENed, Jmbo
MPOKypOpa BIpaBe BHIHECTH IMOCTAHOBJICHWE O MPUHATHH MEp MO OOECIEeYeHHWIO BO3MEIIEHHUS Bpena,
NPUYMHEHHOTO IPECTYIUIEHHEeM, JIM00 BO3MOXKHON KOH(UCKAaWK HMylecTBa. Bce y4YacTHUKH
YTOJIOBHOT'O CYJOIIPOM3BOJCTBA CO CTOPOHBI OOBHHEHHSI UMEIOT TPABO MHULIMMPOBATH IPUHATHE MEP AJIS
MOJIa4y¥ TPaXTAHCKOTO HCKa.
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B xome mocyneOHON CTaguyM MCKIIOYUTENIBHO COTPYIHUKH, YYAaCTBYIONIIME B IPEABAPUTEIHHOM
paccieoBaHUM, BIPaBe HMHUIMMPOBATH NPUHSITHE MEp, MOAJEKAIUX YTBEP)KICHHUIO CYAOM B LEIAX
obecrieueHus] pealnu3aluy YrOJOBHOIO HCKAa. YTOJIOBHO-NIPOLIECCYaTbHBI KOAEKC HE IPEIOCTaBISAET
MOTEPHEBIIEMY U TPAKIAHCKOMY HCTIy, a TaKKe HX IHPEJCTaBUTEISIM TIPaBO CaMOCTOSITEIbHO
oOpamiarecsi B CyJ ¢ X0JaTaliCTBOM HAJIOXKHUTh apecT Ha UMYIIECTBO [0I03PEBAEMOr0 MK OOBHHSIEMOTO.
B coorBercTBUM co crathell 115 VYronoBHO-polecCyaJbHOTO KOJAEKCAa CIEAOBAaTENb C COINIACHA
HayalbHUKAa CIEACTBEHHOTO OpraHa, JUOO JO3HaBaTeNls C COTJacus MPOKypopa HampasisieT B CYI
XOJAaTalCTBO 00 U3BSITUM HMYIIECTBA IIOJ03PEBAEMOr0, OOBHMHIEMOIO WM JIMIL, KOTOpBIE HECYT
MMYIIECTBEHHYIO OTBETCTBEHHOCTH 3a CBOU JCHCTBHS.

Hanoxxenne apecra Ha MMYIIECTBO 3alpeniaeT COOCTBEHHHKY WM BIAJAEIbIy PacHoOpsDKaTbes UM, a
TaKoke, MPU HEOOXOJUMOCTH, MCIOIB30BaTh €ro. VMIMyIIecTBO M3bIMAaeTCsl W NepenaeTcs Ha XpaHeHHe
COOCTBEHHHKY WJIHM BIaefblly, JIMOO WHOMY JIMIY, KOTOpOE€ MAOJDKHO OBITh YBEAOMIJIEHO 00
OTBETCTBEHHOCTH 3a COXPaHHOCTh MMyIecTBa. HecMOTpst Ha Takoe mpeaynpexaeHre, HapyIeHUs 4acTo
BO3HHUKAIOT B CIIydasix, KOT/Ia, HAaIpuMep, JIUIO0, Y KOTOPOTO HAXOJHUTCS U3BATOE MMYIIECTBO, TOIydaeT
MPUOBLITH.

Bpeska 3. [Ipumep 3;10ynoTpedieHust IpU apecTe HMYIECTBA

«B xoz1e yrojaoBHOro paccienoBaHusi BO30YKACHHOIO CIEI0BaTeIeM, CIEJ0BATENb MOXKET HAIOXKUTh
apecT Ha TOBAap B KAUECTBE BEIIECTBEHHOTO JOKA3aTeNIbCTBA. M3bAThIC TOBApPHI JOIKHBI XPAHUTHCSA Ha
CIICUMAJIbHBIX TOCYAapCTBCHHBIX CKJIajgax. B CJIydyac CKOPOIIOPTAIIUXCA TOBAapOB WJIIM TOBApPOB,
KOTOpble MOTYT OBICTPO YCTapeTh, OHH MOTYT OBITH MpOAaHbl. Takue TIOJIOKEHHUS CO3MAI0T
HEHaJIeKalue CTUMYJbl JJI MPaBOOXPAHUTENbHBIX opraHoB. B cepeaune 2000 r. mouTu Kaxnaas
¢upMa Ha pBIHKE JEKTPOTEXHUKH MOCKBBI CTOJIKHYJIACh C CUTYaIMel, KOTAa MPaBOOXPaHUTEIbHbIC
Oopranbl IMpciiarajyd BBIKYIIUTb H3BATHIC TOBAPLI. I/IHOI‘I[a COTPYAHUKHU TIPABOOXPAHUTCIBHBIX
OpraHoB NpoJaroT KOH(UCKOBaHHBIE TOBaph! adduiupoBanHoil kommanuu 3a 10% OT UX PHIHOYHOM
croumocTd. «EBpoceTp», pPO3HUUYHBIA THpoJaBel] MOOWIBHBIX Telne(OHOB, AaKTUBBI KOTOPOM
OIIGHMBAIOTCA B 2,5 MUJUIHApia AOJJIapOB, cTaja OAHOM U3 Takux koMmmanuil. Komnanus «Moropona»
TaKXxe ObUIa 3aTPOHYTA B JAHHOM CJIy4ae.

[Mpou3BoauTENb OTrpyX)all MOOWIBbHBIE TeseOHBI ANl Kommanuu <«EBpoceTs», KOTOpbie OBLTH
KoH(uckoBanbl B Mapte 2006 T. B KayecTBe KOHTPaOaHIHOTO TOBapa, U MO3JHEE Ha CreUuaTbHON
npecc-koHpepeHunn OOBSBICHB «HE INpeAHA3HAuYEeHHBIMM JJIsl UCHoyb3oBanus B Poccum», w,
HAKOHEIl, JaKe «OMaCHbIMH i 3710poBbs». Oduc komnanuu «Motopona» B CIIA mnombrtancs
OCIIOpUTH 3asBIICHHWE O TOM, YTO WX Tene(OHbI SBISUIMCh HEHAIJISKAIUMH. Briciiee pykoBOJCTBO
KoMmmanuu «Motoposa» obparuinocs K Jxopmxy B. bBymry ¢ mpocs6oit 06cynuTh naHHyto npodiemy
¢ B. IlyrunsiM. Ilocme cammuta «bombmoil BocbMepkm», mpoxoaumBmeidl B Poccum 117 500
TeaeOHOB OBUIM BO3BpAIICHBI KoMIaHuu «EBpoceTh». X0Ts OIKHOCTHBIE JIMIAa cOo0Imiu, 4ro 50
000 TemedponoB m3 167 500 koH(DHCKOBAHHBIX B IIEIOM OBUIM pa3pyIIeHBI, BIIOCIEICTBUH
npubnuzutensHo 30 000 ciomaHHBIX TeneOHOB OBUIM NPOJAHBI HAa CepoM pbiHKE. OIHUM U3
MOCIEACTBUN JaHHOTO CKaHJana ObUIO CHATHE C JOJDKHOCTH W TIEpEBOJ Ha JAPYTYIO JOJDKHOCTD
TeHepaJIbHOTO TMpoKypopa Bmamumupa YcTuHOBa, a Takke yBoJbHeHHE AsekcaHapa Kepuxosa,
riaBel DenepanbHOil TaMoxeHHOH ciaykO0bl Poccnn. Komnanus «EBpoceTs» mozana MCK B CBSI3H C
370yNOTpe0IeHNEM TOTKHOCTHBIM TOJIOKEHHEM. J[Ba TOMKHOCTHBIX JIUIIA ObUTM HaKa3aHbI, OJHO W3
HUX OBUIO MPHUTOBOPEHO K | TOAY TIOPEMHOMY 3aKIIOUEHHIO, a JIPyroe o0s3aiH yIulaTUTh mrpad B
pasmepe 2 000 nommapoB CIHIA. Ilocime 3TOro «CHIOBHKM» Hauyaid CTapaTbCsli OTOMCTHUTH Kak
kommanun «Motopona», Tak u «EBpocern». OHM KOH(HUCKOBaIM BCIO JENOBYIO JOKYMEHTALHIO
obomnx mpennpusaTuil. HakoHen, kaMmaHusi mpeBpaTwiach B JIMYHOE MPECIeOBaHNE COOCTBEHHHKA
kommanun «EBpocers» E. UnuBapkuHa, KOTOpBIH Ipojaan CBOW OM3HEC M HMCKal MOJUTUYECKOTO
yoexwumia B Jlormone B 2008 r. B anpene 2010 r. mats UnuBapkuHa Obliia HaiiieHa MEPTBOM B CBOECH
kBaptupe. Kak n HekoTopbie cpecTBa MaccoBOW MH(pOpMAaNuH, T-H UNYBapKUH TOJ03pPEBAET, UTO
oHa Obla yOuTa, 4TOOBI MIPUHYJUTH €ro BepHYThcs B Poccuro. On Obu1 onpasaad B siHBape 2011 r.,
HO OTKa3zajicsl Bo3Bpalarecs B Poccuto.
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Ucrounuk: Haspynnaesa E., baparos A., Arxosnes A. (2013) «Yeonosnoe npeciedoganue b6usneca 8 poccuticKux
pecuonax: Yacmmuvie unmepecvl npomue <naioyHou» cucmemwvr» (pegaxuums 2.1.), ctp. 9
http://extranet.isnie.org/uploads/isnie2013/nazrullaeva_baranov_yakovlev.pdf

Apect MOXXeT OBITh HaJOXEH TakK)Ke Ha MMYIIECTBO, OOHAPYKEHHOE Yy HWHBIX JIHII, €CIIH CYIIECTBYIOT
pasyMHBIE OCHOBaHHWS TIOJNaraTh, YTO OHO TIONYYEHO B pe3yJIbTaTe OCYIIECTBIEHHUSI YTOJOBHOU
JESITeIbHOCTH TOA03PEBAEMBbIM MM OOBHHSAEMBIM, JHOO HCIONB3YeTCS WIM TpEeAHA3HAUYEHO st
UCTIONIb30BaHMsl B KauyeCcTBE HMHCTPYMEHTAa COBEPIICHMS IPECTYIJICHUs, JHO00 (UHAHCHUPOBAHUS
TEPPOPUCTHYECKON AESITETHHOCTH, OPTaHW30BAaHHOW TPYNIBI, HE3aKOHHO BOOPYKEHHOW TPYIIIIHL,
MPECTYIHOTO co001IecTBa (TPECTYMHON OpraHn3alig).

Pemennem Briciiero apourpaxkuoro cyna Poccuiickoit @eneparun Ne BAC 11479 N/11 ot 31 oxTsa6ps
2011 1. mo memy Ne A41-40197/09 MOXKeT CIly’)KHT TMPUMEPOM HAJIOKEHHS apecTa Ha MMYIIECTBO.
OcHoBaHHAMU AJIs1 BO30YKJEHHSI YTOJOBHOTO Jiena SIBISUICS (DaKT MOIICHHWYECTBA, HANPaBICHHBIN Ha
nprHoOpeTeHNEe HEIBI)KUMOTO NMYIIIECTBA UCTIA B X0JIe SKOHOMHYIECKON JIeSITEIIEHOCTH MTOCITIEIHETO.

B cootBerctBum ¢ Ilocranoenenuem [lpesummyma Beicmiero apoutpaxHoro cyaa Ne 8609/08 ot 25
HOsiOps 2008 T. Cyn BhOpaBe HE pacCMaTpuBaTh CIOpP, MPEAYCMATPUBAIONIMI 3alIUTy MpaBa
COOCTBEHHOCTH, €CJIH OTPaHUYCHUS] OTOTO TpaBa SBWINCH CICACTBUEM TMPHUHSITUS MEphI MPECCUCHUS,
HAJIO’)KEHHOHM CcyIoM OOlIel IOPUCIUKIMK B XOJE YTOJIOBHOTO pa30OHpaTenbcTBa B COOTBETCTBHHU C 4. 2
cratbu 115 VYromoBHO-TIpoIiecCyaqbHOTO KOJEKCa, MOCKOJIBKY apecT OCIapuBaeMOro WMYIIECTBa
00yCIOBIIEH TPeOOBaHUSIMH YTOJIOBHOTO CYAOIPON3BOICTRA.

B cootBerctBuM ¢ myHKTOM 7 ctatbu 115 VYromoBHO-TpollecCyanbHOTO KOJEKCa apecT JEHEKHBIX
CPEICTB WJIM MHBIX LIEHHOCTEH, HAXOJIIUXCS Ha CUeTe, BKJIaAe WIM Ha XPaHEHHM B OaHKAaX WJIM WHBIX
KPEIUTHBIX OpraHU3alusaX, BIEYET 3a COOOH 3ampeTr Ha NPOBEICHUE OIepaluuidi MO JAHHOMY CUETY
IIOJIHOCTBIO MJIM YaCTUYHO B IIPEJEINIAX JCHEKHBIX CPENCTB, HA KOTOPHIE HAIOKEH apecT.

3.2.2 MexayHapoaHble  KPUTepMH W HaJJexampe  NPAKTHKH:  YCTAHOBJIEHHE,
3aMoOpa;KuBaHue, yNpaBjieHue W KOH(HCKANMA 10X0/10B, NOJYYEHHBIX OT MPECTYMHOI
NesITeTbHOCTH

[Mony4enue (hUHAHCOBOW MPHOBUIM SIBISETCS ONHOW M3 OCHOBHBIX I€NICH MPU COBEPIICHWH TSHKKHX
MPECTYIUIEHU, a CJIEe0BATEIbHO BO3MEIICHHE aKTUBOB, KOTOpBIE SABISIOTCA JOXOJAaMU  OT
NPECTYIUICHUS], SBISETCS KIIOYEBOM cTparerueil OOpbOBl ¢ MPECTYNHOCTHIO KaK Ha MEXIYHApOAHOM
YpOBHE, TaK U B paMKax HAllMOHAJILHOW CUCTEMBI BCEX rOCyAapcTB- yuacTHHKOB EC.

OOH mnpunsia KoHBEHIIMIO POTHB KOPPYILUK U 0c000€ 3HAaYCHUE MPHUIAeT KOHPHUCKALUN JOX0Aa OT
mpectymenus. OHOJK wu3man TumoBble mMONOXeHHS OO0 OTMBIBAHMM JICHEXKHBIX CPEJICTB,
(UHAHCHPOBAHWUHM TEPPOPU3MA, MPEBEHTHBHBIX Mepax M JO0XOAax OT IMPecTYyIUIeHWH. PexoMeHmaruu
u3nansl ['pymmoit pa3paboTku (hrHAHCOBEIX Mep O0phOBI ¢ oTMBIBaHUEM neHer (DPAT®) B oTHOmEHUH
3aMOPO>KEHHBIX aKTHBOB U KOH(HUCKAIMH JOXO/I0B, MOTYYECHHBIX OT IPECTYIHOM AESITEIBHOCTH B paMKax
0OpBEOBI C OTMBIBAHHEM JICHET (JIy4Illlie MEXIyHapojHble MpakTuku u pekomeHpamu GATO 4 u 38 o
koHpuckanuu). ['pynma cTpaH OOnbLIION BOCBMEPKH H3Aaja NPUHLMIIBI JIy4yllel MPaKTUKU 10
OTCJIEKHMBAHUIO, 3aMOPAKUBAHUIO U KOH(HCKALMU aKTHBOB, a TAKXKE JIyUIINE NPAKTUKH JUISl YIPaBICHHS
u3bsaTbiMu akTuBamu. Comer EBpomnbl mpunsut nBe konseHiuu: KouBenmuto CE 00 oTMBIBaHMH,
BBISIBIICHUHU, U3bATHH U KOH(MUCKAIMU JOXOJIOB OT MPeCTYMHOH nestenbHocTH oT 1990 r. 141, a Takke
KonBenuuto EC 00 OTMBIBaHUM, BBIABICHHWH, M3BATHM W KOH(QUCKAIMK JOXOJIOB OT MPECTYIMHOH
JesTeIbHOCTH W (uHaHCMpOBaHMM TeppopusMa 198, r. Bapmasa, 16 mas 2005 r. [pyrue
MEXIyHApOIHbIE OPraHU3allMi BKIFOYWIN TIOJ0KEHUE O 3aMOPAKUBAHUU W KOH(DHUCKAIMH JIOXOJOB OT
NPECTYNHON JesITeIbHOCTH B paMKax KOHBEHLUMH M corjameHuid (Hampumep, cornamenue OECP mo
O0oppbe NPOTHUB KOPPYNLUMH HHOCTPAHHBIX MYOJNMYHBIX JOJDKHOCTHBIX JIMI IPH  3aKJIIOYCHUH
MEXIYHAPOIHBIX KOMMEPYECKHUX CIIENOK).

EC NPpUHSAT MOJUTHUKY YIOJIOBHOI'O IipaBda, B OCHOBC KOTOpOﬁ JIC)KHUT KOH(l)I/ICKaL[I/IH JO0XO0J0B OT
HpGCTyr[HOfI ACATCIIBHOCTH, ¢ TEM HAMEPEHUEM, YTO C IIOMOINBIO «CICAYIOMIUX JCHCKHBIX CPCIACTB» U
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JIUIICHUST TPECTYIMHUKOB J0XOJ0B OT MPECTYMHON AEATeIbHOCTH MPECTYIUICHUS OYIYyT CHEPKUBATHCS
bonee 3(PpPeKTUBHEIM 00pa3oM, YeM IPOCTO C IMOMOIILI0 NMPUMEHEHHS TAaKHX MEp, KakK JIMIICHHUE
CBOOOBI.

«CTpaTterus THICSYCIICTUS» TPOTHB OPTraHW30BAHHOM MPECTYIMHOCTH BKItoYaeT pekoMeHaanuol7(b), B
COOTBETCTBMHM C KOTOPOW TOCYAapCTBa-wCHBbl JIOJDKHBI PACCMOTPETh BO3MOXKHOCTH — CO3JIaHUS
NOJpa3JeNICHU, MPeIHA3HAYCHHBIX JIISl OTCIC)KHBAHUS, M3BATHUS W KOH(PHUCKAINWU AKTUBOB, a TaKKe
o0ecrevnTh, YTOOBI TaKUE MOAPA3JICIICHUS UMEIH JIOCTATOYHOE KOJIMYECTBO MEPCOHANA, TEXHUICCKHE U
OTIepaIliOHHBIE pecypchl A O0phOBI ¢ OTMBIBaHWEM neHer. B pamkax pemenusi 2003/577/JAL (06
UCTIOJIHEHUH TMPUKAa30B O 3aMOpaKWBaHHHM WMMYIIECTBA WIIM JloKa3aTelbcTB) KoMmuccus mocrapanach
JIOCTUTHYTh 0OJIee CHJILHOTO B3aUMOJICHCTBHS TOCYJIapCTB-YICHOB MOCPEICTBOM MPUHIIMIIA B3aUMHOTO
MPU3HAHUS TTPUKA30B O TPEABAPUTEIIEHOM apecTe.

Bce st MexayHapogHble IOKYMEHTBI CTpeMSTCs cOalaHCHpOBaTh HEOOXOAMMOCTH 3()(EeKTUBHON
0OpBOBI C MPECTYMHOCTHIO C OXPaHOW MpaB (UIUUECKUX JIUI HAa CBOOOLY OT BMEIIATENBCTBA B UX
JUYHYIO XKU3Hb, a TakKe MPaBO Ha MPE3YMIINIO HEBHHOBHOCTH, Ha OECIPENSITCTBEHHOE MOJIH30BAHHE
CBOMM HWMYIIECTBOM, 3(QeKTHBHBIE CpEeACTBa NPABOBOW 3alllUTHl B Cylde, a TakXke IpaBO Ha
CIpaBeNIMBOE CyIeOHOE Pa3ONpPaTEIbCTBO.

BaxkHocTh (pMHAHCOBOIO pacciief0BaHUs

[IpoBeneHue (pUHAHCOBOIO PACCiIEOBAHMS CTAJIO BayKHOI 4acThIO JIOOOTO YrOJOBHOTO PAcClleOBaHMU,
HANpaBJIEHHOTO HAa OIpE/AeNeHHE IO0XOJO0B OT MPECTYyNHON jaesTedbHOCTH.  [IpoBemeHue Takmx
paccienoBaHuil HE TOJNBKO oOecneduT 3(p(PEKTUBHOE YCTAHOBICHHE W OTCIICKHWBAHHUE OXOJOB OT
HpeCTyHHOfI ACATCIIBHOCTH, HO TaKKE€ NPpEAYHNPECOAUT HCIIPONOPHHUOHAIBHBIC H3BATHUA AKTUBOB.
TpaIII/IHI/IOHHO A0XO0Jbl, BO3HUKIIMC B PE3YJIbTATEC KOHKPETHOI'O YI'OJIOBHOI'O0 IIpaBOHApYyHICHUA, B
OTHOIIICHHU KOTOPOTO BEIETCS pacCieoOBaHue, SBISIOTCS €ANHCTBEHHBIM UMYIIIECTBOM, KOTOPOE MOXKET
OBITH 3aMOPOKEHO (PYKOBOACTBO IO (hHAHCOBEIM paccienoBanusm CARPO)/

Onepanmonnsie Bonmpockl PATO® - PykoBoacTBo o (prHAHCOBOMY paccleIOBaHUIO IMOAYEPKUBAET, YTO
OIHOH M3 caMbIX OOJBIIMX MPOOJIEeM B XOJE paccielOBaHUIl 1O BO3MEIICHUIO AKTHBOB  SIBJISETCS
MIPEIOCTaBIICHNE JIOKA3aTeNbCTB, KOTOPbIE CBS3BIBAIOT AKTHUBHI C YTOJOBHOMN AESITEIHHOCTHIO (HApUMED,
HMYIICCTBECHHAA KOH(l)I/ICKaHI/IH), WM J0Ka3aTCjIbCTBO TOI'o, YTO AaKTHBBI SBJISIOTCA HpI/I6LIJ]LIO,
MOJY4YEeHHOH B pe3yJjbTaTe NMPaBOHAPYILIEHHMS, IOMYLICHHOTO YMBIIUIEHHO (Hampumep, KoH(HUcKauus,
OpUEeHTHpYyeMas Ha CTOUMOCTB).
HHH YCTaHOBJICHUA I[aHHOﬁ CBsA3HU CJICA0BaTCIIN MOJDKHBI YCTAHOBUTH M OTCJIICAUTH AKTUBBI [JIA
YCTAHOBJICHUS CBSI3H C PABOHAPYILIEHUEM WJIM MECTOHAX0XKICHHEM aKTHUBOB.

Oo6yuaroiiee pykoBojictBo EC CARPO 10 (MHAHCOBBIM pacciie/IOBaHUSM U KOH(PHUCKAIMKA JOXOJ0B OT
MPECTYIHOM JeaTeNbHOCTH (pa3paboTka HAJCKHBIX M (QYHKIIMOHAIBHBIX MOJUIECHCKUX CHCTEM, a TaK¥Ke
NPOJBMKECHUE OOphObI € OCHOBHBIMH BHJAMH TPECTYIHOW JESATEIBHOCTH U TMOJHUICHCKOTO
B3aWMOJICHCTBUS), YCTaHABIMBACT, YTO XOPOUIO pa3paboTaHHOE (pHHAHCOBOE paccie/JOBaHUE SBIISETCS
NpeBapUTEIbHBIM YCIOBUEM JJIsl YCIICITHOHM MPOIelypbl KOH(DUCKAIIHY.

Jns obecnieueHnss OKOHYATEIbHOM KOH(MUCKAIMM HEOOXOAWMO HMETh I(PQPEKTHBHBIC TOJIOKEHHU O
paccieqoBaHUM IS YCTAHOBIICHHS, OTCICKHBAHUS U 3aMOPKUBAHUS WMYIIECTBA, KOTOPOE IMOJUICKHUT
KOH(QHCKAUK sl NPeAyNPEKICHUS 3aKIIOYEHUS CAEIOK C TaKUM HMYIIECTBOM, €ro Mepeiadyn H
pacropspKEeHUs! UM, a TaKKe 00JIeTYnUTh ero KOH(PUCKALUIO BIOCIEACTBUH.

dunaHCcoOBOE pacciCaoBaHUC, HAIIPABJICHHOC Ha YCTAHOBJICHHUC OJOXOHAOB OT HpeCTynJIeHI/Iﬁ, JOJIDKHO
MMPOBOAUTHCA MAPAJUICIIBHO C Ooiee HIIWPOKUM YTOJIOBHBIM pacCCICAOBAHHUCM.

Lenbto GUHAHCOBOTO pacciieIOBaHUS SIBIISIETCS:
e cOOp [OKa3aTeNbCTB O BMEHSEMOM YTOJIOBHOM IIPABOHAPYIICHWH Kak 4YacTh YTOJIOBHOTO
paccienoBaHus;
e OmpeleseHUE BUAA U pa3Mepa J0XO0J0B OT MPECTYIMHOUN IEATEIbHOCTH;
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L OMPEACIICHUC UMYIIIECTBA, KOTOPOC MOXCT OBITH KOHq)I/ICKOBaH;
L OIMPCACIICHUC yCJ'IOBI/Iﬁ AJId 3aMOpPaXUBAHUA aKTUBOB.

DuHAHCOBOE paccieloBaHe, KaK TMpaBWwiIo, TpeOyeT CHenuaabHOro OOydYeHWs WIW/W CO3IaHUsd
(duHaHCOBOTO  mToApa3jieneHus jans  paccienoBanusi.  CylmiecTBOBaHWE — CIICIUATU3UPOBAHHBIX
JIOJKHOCTHBIX JIMI] OOCCIICYMBACT TPEOJIOJICHUE HEKOTOPBIX THIIMYHBIX MPOOJEM OOBIYHOTO MOpPsIKa
paccliefloBaHUs: YCTAaHOBJICHUE JIOCTATOYHOW CBSI3U MEXKAY MPECTYIUICHUEM U ONpeCcICHHBIMU
AKTUBaMH, 4YTOOBI W30EeKaTh HE3aKOHHBIX U HEMPONOPIUOHAIBHBIX TPUKA30B, MNPaBUILHOE
YCTAHOBJICHUE JMYHOCTH OcHEe(DUIMAPHBIX BIAJICNBIICB AKTUBOB, MOJJIECKAIINX U3BIATHIO (HAmpuMmep,
MOCPECTBOM CO37[aHus 0a3bl NaHHBIX ¢ MH(pOpManuel 0 COOCTBEHHUKAaX HEKOTOPHIX aKTUBOB), a TAKXKE
OCYIIIECTBIICHUE KOMIUIEKCHOTO aHAIN3a B CPOKH TIPOBEJICHUS PACCIICIOBAHNSI.

Bo ®panuun, Hanpumep, crates 704 YIIK BBOIUT 9KCKITIO3UBHYIO IOPUCAUKIINIO HEKOTOPHIX PaHOHHBIX
CyJIOB UM CJEJICTBEHHBIX OpraHOB, CHELHAIM3UPYIOMIMUXCS Ha YroJOBHOM IpECIeOBaHUU U
pacciaeoBaHUM 110 SKOHOMUYECKUM U (PMHAHCOBBIM BOIIPOCAM, HO TAKXKE M CIIOKHBIM JIeaM, KOTOPbIE
TpeOYIOT MPUMEHEHHUSI 0cOOOT0 OIBITa: BOCEMb MEKPETHOHATBHBIX crieuain3upoBaHHbix cyaoB (JIRS),
pacnionoxkeHHslX B r. Ilapuxe, Jluone, Mapcene, Jlwie, Penne, bopno, Hancu u ®op-ae-Dpance,
KOTOpBIE HECYT OTBETCTBEHHOCTb 3a IIPOBEACHHE DACCIENOBaHMs, YIOJIOBHOE IPECICIOBAHNE,
IpeaBapUTEIbHOE CIEACTBUE U PEIICHHUE MO OONBLIIMHCTBY KOMILICKCHBIX /€], a TaKKe MMEIOT IOCTYII K
WHHOBALIMOHHBIM METOJIaM pacclieIOBaHUM, TakuM KaK HECAaHKIMOHMPOBAHHOE IPOHUKHOBEHHE,
MPOCIYIINBAHNE, a TAaKKe HCIOIb30BAHHE COBMECTHBIX KOMaHI IO PAaCCIEJOBAHHIO C YYaCTHEM
HEKOTOpBIX cTpaH. CiencTBEHHBIE CyObM, Pa0OTAaOIIMEe B TAKUX CydaX, NPOXOAAT CIIELHAJIbHOE
o0yyeHre, a TaKke IOJDKHBI MMETh He MeHee 4 yer mpodeccuoHanbHOro onbiTa. CyapsiM Takke
OKa3bIBAIOT MOMIEPKKY CHEHHAIU3UPOBAHHBIE IIOMOLIHMKH IO TEXHHYEeCKUM BompocaM. OHHU
MIPUBIIEKAIOTCS M3 YaCTHOTO (DKCIIEPTHI B OOJIACTH OYyXTaNTEepHH M T.A.) W TOCYIapCTBEHHOTO CEKTOpa
(HamoOrOBBIE UHCIIEKTOPHI, COTPYAHUKH TaMOXKHH, TOJDKHOCTHBIE Jna u3 banka ®@panmmu u t.4.) B 2013
r. HanuonanbHas accaMOiiess TpPHHSIA 3aKOH, YUYPEXAAIOMIMH CIENUaIM3UPOBAHHYIO CIYXOy
(MHAHCOBOTO MPOKYpOpa € IOPUCANKINEH Ha HALIMOHAJIBHOM YPOBHE IO JeJlaM O KOPPYILUHU U KPYITHBIX
HAJIOTOBBIX TIPABOHAPYIICHHSAX .

[TockonbKy MPEeCTYMHHUKH MOJararoTcs Ha KOHCYIbTalUM (PUHAHCOBBIX JKCIIEPTOB, YTOOBI TOBBICUTH
CIIOHOCTb 3KOHOMHYECKHX TNPECTYIUIEHHMH W JIETYE CKPBITh CBOIO IPECTYIHYIO AEATEIbHOCTH, IS
MIPABOOXPAHUTEIBHBIX OPraHOB KpaiHE BaXHO MOAJECPXKUBATh AHAJOTHYHBIX JKCIEPTOB, 3HAHUS U
NPEABJIYIIAA ONBIT KOTOPBIX MOXET CTaTh KIIOUYEBBIM OpYXHEeM B Oopr0e C NpecTyIieHHEM.
Crienaau3upoBaHHbIE TO/PA3/ICICHUs] MO0 (UHAHCOBBIM DPACCIIEAOBAHHUAM CO3JIaHBI MPAKTHYECKH BO
BCEX €BPOIEHCKHUX CTPaHAX.

Hcnoab3oBanue 00s3aTeIbHBIX MEP AJI MOJYYCHUS NOKA3aTeJIbCTB: OXpaHa OCHOBOIMOJAararomux
npaB B paMKax 06LICKa, H3BATHUA U HHBIX CJICACTBEHHBIX MEp.

OneparuBHoe pykoBoacTBO DPATO ycranaBnmupaer, 4to: «lIpuHynuUTENbHBIE MEpBHI A TOIYyYEHUS
JIOKa3aTeNIbCTB, BKIIOYasl UCTIONb30BAHUE OPJIEPOB HA MPOBEACHUE 0ObICKA U HHBIX JIOKYMEHTOB, JTOJKHBI
NPUMEHSTHCS U1 cOOpa 0Ka3aTeIbCTB OCYIIECTBIICHHS MPECTYITHON JIESTeIbHOCTH, KOTOPbIE HE MOTYT
OBITH MTOJTyYEHBI KAKUM-JTHOO HHBIM ITyTEM.

[IpumeHeHne MaHHBIX TIOJTHOMOYMH JIOJDKHO OBITh HAJJIEXalIMM 00pa3oM  CINIAHUPOBAaHO U
OCYILIECTBJIEHO Ha 3aKOHHBIX OCHOBAHUAX B COOTBETCTBUHM C CYLIECTBYIOUIMMH TIIOJUTUKAMHA H
npoueaypamu. Ilpu paccMoTpeHHH J10Ka3aTelbCTB, BKIIOYAs JOKYMEHTAIMIO 0 MOPSAKY MEpeaadyu u
XpaHEHMsI BEUIECTBEHHBIX JOKA3aTEJIbCTB, CJEJAO0BATENM JIOJDKHBI IMPUJIEPKUBATHCS YCTAHOBJIEHHBIX
MOJIUTUK U Tpouenyp. Eciu Takue NOJUTUKU U MPOLEAYypbl HE YCTAHOBJIEHBI, TO TOCYAAPCTBA JOJIKHBI
BBECTHU HUX.

™ 3akon Ne 2013/1117 ot 6 nexabpst 2013 r. o 6oppOe ¢ YKJIOHEHHEM OT YIJIaThl HAJIOTOB M KPYMHBIMH YKOHOMUYECKHMH U
¢unancoseiMu npectymienusMu. "JKypuans Odducens" Ne 0284 ot 7 nexabpst 2013 r., crpanuna 19941.
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CoOmmo/icHIEe TaKMX MOJUTHK W TPOIETYp 3alIUINAeT IEJIOCTHOCTh JIOKA3aTEeNIbCTB, MOCKOIBKY OHHU
MPEIOCTABIISIOTCS B XOJ€ CYAEOHBIX pa30mpaTenscTB. [lombITKa MONYyYWTh OOCTYN K JAHHBIM HITH
TPAHCTIOPTUPOBKA WJIM XPAaHEHHWE OJIIEKTPOHHBIX JOKA3aTelIbCTB HE OOYYEHHBIM CJIEJICTBEHHBIM
MEepPCOHAIOM 0€3 UCTOJIb30BaHUS HEOOXOIMMOro O00OPYIOBaHHUS MOXKET MPUBECTH K HEYMBIIUICHHOMY
B3JIOMY W/WJIM TIOCTOSIHHOM yTpaTe 3HAUYUMBIX J0Ka3aTeIbCTB. IIpu MO0BIX OOCTOSATEIBCTBAX OPUTUHAIBI
UG POBBIX JOKA3aTENBCTB JOJDKHBI XPAHUTCS B HAJIEXKAIINX KOHTEHHEpaxX Ui JOKAa3aTeNbCTB U OBITh
o¢opMIIEHBI B THCEMEHHOHN (hopMe, aHAIHU3 TaHHBIX T0KA3aTENbCTB JODKEH MPOBOIUTCS KOMITBIOTEPHBIM
CyJICOHBIM CIICIIUATUCTOM.

Ilpeueoenmnoe npaeo ECIIY no denam 06 oovickax

EBponeiickas KoHBeHIUs 0 3amuTe Mpap 4elioBeKa MPeayCMaTpUBACT 3alIUTy KOMIIAHUH OT OOBICKOB U
U3bATHE B cTaThsax 3, 8 13, a Taxoke B ctathe 1 [IpoTtokoma Ne 1.

Cyn ompeaenwi, 4To TOCYJapCTBa-4iCHbl BIPaBE pacCMaTPpUBaTh HEOOXOJUMOCTh MPUOETaTh K TaKUM
MepaM, KaK OOBICK YKWJIBIX TIOMEIICHUN U U3BATHS B ICNIAX MMOJYYCHUS BEIICCTBEHHBIX JTOKA3aTCIILCTB.
Y CcTaHOBIICHO, YTO TaKHE MEPHI, KaK MPaBHJIO0, HAPYIIAIOT MPaBa YEIOBEKa B COOTBETCTBHH C IMYHKTOM 1
cratbt 8. Cliel0BaTeNbHO, OOOCHOBAHMS JUIS TAaKUX MEp JOJDKHBI OBITh COOTBETCTBYIOIIMMHU U
JIOCTaTOYHBIMU, a HE HENPONOPIMOHAIBHBEIME Tpecienyemoii nemu. Kpome Toro, Cya mH0oimKeH ObITh
YIIOBIIETBOPEH, YTO COOTBETCTBYIOINIEE 3aKOHONATEIHCTBO M TMPAKTHKA MPEIOCTABISAIOT (HU3NUCCKUM
JHUIAM HaJUIeKaNylo ¥ 3GQGEKTUBHYIO 3allUThl OT 310ymoTpebieHus. [IpeneaeHTHOe MpaBo, TAaKUM
00pa3oM, CKOHIICHTPUPOBAHO Ha TPEOOBAHMAX «3aKOHHOCTHU» OOBICKOB, a TaK)KE WX IPOBEJICHUU B
COOTBETCTBHM C HAJJICKAIIAMH IPOIECCYalbHBIMUA CPEACTBAMH 3alllUTHl OT TMPOU3BOJIA U
3II0YMOTPEOICHISL.

Xota craThsi 8 W3HAYANBHO HANpaBlIeHAa Ha 3alIUTy (QHU3MYECKHX JIMIl B MECTaX HMX MPOKUBAHMS,
JanpHelmue pa3paboTKU MO3BOJIMIIM PACHPOCTPAHUTh 3alIMTy W Ha KOMMepueckue nomemeHus. Cyn
NOATBEP)KIOACT, YTO IIPU ONpPEHENEeHHBIX OOCTOSTENbCTBAX IIPaBa, TrapaHTUPOBAHHBIE CTaTheH §
EBponeiickoit KonBeHIun 0 mpaBax 4egoBeKa, MOTYT TOJIKOBATHCS C BKJIIOYEHHEM IIpaBa Ha yBa)KEHUE
roJI0BHOTO o(huca KOMIaHuH, (puiinana KOMIAHUU UM €€ MECTOHAXOXKICHHS.

B nene «Kons Ocm npomue @panyuu» (Colas Est v France), ¢ ygacTreM KOMIaHUH O CTPOUTETBCTBY
JIOpOT, B OTHOIIEHWM KOTOPBHIX OBUI HAJOXKeH mTpad) 3a HE3aKOHHYI0 MPaKTUKy B pE3yJIbTaTe
aJMHUHHACTPATUBHOTO ciieAcTBrs, Cy YCTaHOBHII, UYTO CIIEAOBATENN TPOHUKIIN B IOMEIICHHS 3asBUTEINEH
0e3 opzepa, UTO MPHUPABHHUBAETCS TOCATATENBCTBY Ha «qtoM». COOTBETCTBYIOIIEE 3aKOHOJATEIHCTBO M
MpaKTHKa HE MPeIyCMaTPUBAIOT HAJUICKAIIUE WIIH JIOCTATOYHBIC FapaHTHH MPOTUB 3JI0YIIOTPEOICHUS.
Cya cuuTaer, 4TO B COOTBETCTBYIOIIEE BPEMS, COOTBETCTBYIOIINN OpraH MMeJ HMIMPOKHE TOTHOMOYUS,
YTO OH Hayaj JICWCTBOBaTh O€3 OpJepa Marucrpara, a TakKe B OTCYTCTBHE CTapIIEro COTPYAHHKA
TTOJTUITUH.

Cyn onpeaenuii, 4YTO TOCyAapCcTBa-WIEHBI BIPaBE PaccMaTpUBaTh HEOOXOIMMOCTh NPUOEraTth K TaKUM
MEpaM, Kak OOBICK JKMJIBIX HOMeHIeHI/Iﬁ U U3BATUA B LCIIAX ITOJYUYCHHSA (1)I/I3I/I‘IGCKI/IX JOKa3aTCJIbCTB.
YcTaHOBNIEHO, YTO TaKHE MEPHI, KaK MMPaBHJIO0, HAPYIIAIOT MpaBa YeIOBEKa B COOTBETCTBHH C IYHKTOM 1
cratbu 8. CnemoBarenbHO, OOOCHOBAaHHS Ui TAaKUX MeEp JOJDKHBI OBITh COOTBETCTBYIOLUIMMHU H
JOCTAaTOYHBIMH, @ HE HENpOINOPIHOHAJIBHBIMU TpecienyeMoi nenu. Kpome toro, Cya momkeH ObITh
YJIOBJIETBOPEH, YTO COOTBETCTBYIOLIEE 3aKOHOJATENILCTBO M MPAKTHKA IPEIOCTABISIOT (DU3MUECKUM
IUnaM HaJuiexamylo U 3QQeKkTuBHy0 3ammry OT 3ioynorpebnenus. IlpeneneHtHoe mpaBo, TakuMm
00pa3oM, CKOHLIEHTPUPOBAHO HA TPEOOBAHUAX «3aKOHHOCTH» OOBICKOB, a TAaKK€ HMX IPOBEIACHUHU B
COOTBETCTBUHU C HaJIC)KallluMH mpouecCyaJlbHbIMU  CPEACTBAMU  3aIlMThI OT IpOU3BOJIa H
3710ynOTpeOIeHNUS.

B mocmennem nene «Konecnuuenxo npomue Poccuu» (Kolesnichenko v. Russia) Cyx Beimemun
HECKOJIbKO (haKTOPOB, MOJJIEKAIIMX PACCMOTPEHHIO TIPH BbIIa4ye Opepa Ha 00bICK:
e Cepbe3HOCTh MPABOHAPYIICHHS;
e [IlIpaBoBas u (axTrdeckas 6asa i opaepa (Harmpumep, BbIIaH JIM OH CYAbEH HIIH JOJKHOCTHBIM
JIMIIOM CyJ1a, UMEETCS JI 00OCHOBAHHOE MOI03PEHHE);
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e (OO0BeM 00OBICKa;
e  B03MOXHOCTh MOCTACTYIONIETO CYACOHOTO PACCMOTPEHHUS;
e  Bo3MOXKHBIE MTOCIEACTBHSI PAOOTHI M PEITYTAIMS 3aTPOHYTHIX JIHII.

B namnom nene Cyn ycTaHOBWIJI HapylI€HHE CTaThH §, TIOCKOJBKY OOBICK OBIJI OCHOBAaH Ha Pa3yMHOM
HOJ03PEHNH, HE OBUI OOOCHOBAaH COOTBETCTBYIOIIMMH M JIOCTaTOYHBIMH OCHOBAaHMSMH, a TaKkKe HE
COCTaBJIEH C JIOCTATOYHBIM YTOYHEHHEM, TaKUM 00pa3oM, UMEET MECTO MPEAOCTaBICHNE NTOLKHOCTHBIM
naM HeoOOCHOBAHHO MIMPOKUX MOTHOMOYHH.

Hpyroe neno «Ban Poccem npomue Benveuu» (Van Rossem v Belgium) kacanoch pacciemoBaHus u
U3BATHS TOKYMEHTOB M3 O(QHCOB FOPHIUYSCKOTO JIMIA M HECOCTABJICHHS OpraHaMHU CIIUCKA H3BSITHIX
nokymentoB. ECITY ycranoBmi, 9To opaep Ha OOBICK JOIDKEH CONPOBOXKIATHCS OINPEICTICHHBIMU
OTpaHWYEHHSM B OTHOIICHWHU IIpaBa Ha yBakeHHe >kwimima juna. Oppaep, TakuMm o0pa3oMm, comepiKai
MHHUMAJIBHOE KOJIMYECTBO TIIOKAa3aHUi, TaK 4YTO BIIOCICACTBUM ObLJIa BO3MOXXHOCTH IIPOBEPUTH,
BBITIOJIHWJI JIM COTPY/JHUK TIOJIUINY, KOTOPBIH HMCIONHSUI €ro, 00beM pacclieIoBaHHs, B OTHOIICHUU
KOTOPOTO OH BbIIAH. B Hacrosmem nene opaep Ha OOBICK JOJDKEH OBUT COAEPXATh Ty K€ CaMyro
uHpOpMaIo, YTO U WHPOpPMAIKUS, BKIIOUCHHAS B 3asBKY IMPOKypOpa Ha MPOBEICHHE PAcCICIOBaHMUS.
ToT ¢akr, 4To ClienoBaTeNsIM TODKHO OBUTO OBITH M3BECTHO, YTO OHH JOJDKHBI OBUIM UCKAaTh, HE MOXET
paccMaTpUBATHCS B KAYECTBE OIPEACISIONIETO apryMeHTa.

[To MHeHHMIO CyIa, ONpPEACISAIONIAM 3JIEMEHTOM SBISETCS, WMENO JIM JIMIO WM JIHIA, MMOMEIICHUSI
KOTOPBIX TOABEPIIIHCH OOBICKY, INOO TPETHE JIUIO, JOCTATOYHO HH(POPMALIUH O pa30HPaTEIbCTBE, YTOOBI
MO3BOJIUTH UM YCTAaHOBHTH, IPEYNPEAUTH W OCIIOPHTH KaKOE-JIMO0 370ynoTpedIeHue.

Ilpouue npumeput

Hena, B kortopeix Cya Mpu3HAI TOCYyIapCTBa BHHOBHBIMH B COBEPIICHHH HApyIICHHH B XOJI€
pacclieIoBaHHi, BKIFOYAIOT CICIYIOIIEe:

® [IpU MPOBEICHUU PACCIICAOBAHMI OPTraHbl UMEIH CIUIIKOM IIUPOKHE TTOJHOMOYHS JUIS OLICHKU
[Ie7ICCO00Pa3HOCTH,  KOJIMYECTBa,  NPOJODKHTEIBHOCTH M 0o0beMa  paccieloBaHUil.
CoOTBeTCTBYIOIIEE 3aKOHOAATEIILCTBO M MPAKTHKAa HE MPEIyCMAaTPUBAIOT HAJICKAILIME WA
JIOCTAaTOYHBIC TApaHTHH MPOTHB 310ynotpedienus. Jemo «Muaii npomus @panyuu (Miaihle v
France, nemo «@yuxe npomus @panyuu» (Funke v France);

e Opaep Ha OOBICK, pa3pelIaroNiii HAIMOHAILHBIM OpraHaM OOBICK ISl MTOMCKA JOKYMEHTOB U
00BEKTOB, MMCIONIMX 3HAYEHHE I PACCIEIOBAHUS, HE COJMEPXKHUT YKA3aHWH Ha TO, KakKue
NpEeMEThI U JOKYMEHTBI JIOJDKHBI OBITh HAMIEHBI B O(HCe 3asBUTENS, a TAKKE KaKuM 00pa3oM
OHH CBSI3aHBI ¢ pacciieoBanueM (aeno «Ban Poccem npomué Benveuu» (Van Rossem v Belgium);

e Opzepbl Ha OOBICK COCTAaBJICHBI Ha YCJIOBHSX, KOTOPbIE HOCHIIM CIIMIIKOM OOIIMII XapakTep, a
TaKKe OOBICK Kacajics Mpo(ecCHOHAIbHON TalWHbI HEKOTOPHIX MATEPHUAJIOB, KOTOPBIC OBLIH
uccienoBansl (nen0 «Cyuupros npomue Poccuu» (Smirnov v Russia, aeno «Kamensuno npomus
Llseuyapuu» (Kamenzind v Switzerland);

e Opnep Ha OOBICK He o0ecrmeuuBaJl 3amIMTy MPO(YECCUOHATIBHON TaWHBI M OCTaBIIAI
HEOTPaHMUYCHHOE YCMOTPEHHE TOJIUIMU TMPU OMNPENSICHUH TOr0, KAKUE NOKYMEHThI KHMEIH
3HAUEHHE» JUIS paccienoBanus (1e1o «Arexcansn npomus Poccuu» (Aleksanyan v Russia);

e Opnaep Ha OOBICK HE COJAEpXal KaKOro-Iu00 WHOTO MpHKa3a OTHOCHTEIBHO IPOBOIHMOTO
pacciieI0OBaHus;

e Opnaep Ha OOBICK HE OBbLJI OCHOBAH Ha Pa3yMHOM MOJ03PEHUM 3asIBUTEIIS;

e Opaep Ha 00BICK HE TIpecieayeT 3aKOHHOH 1IeJI NPTy PeAnTh MPECTYIUICHUE U 3aIlUTY MPaB U
CBOOOM IPYTHX;

e B orcyrctBue kakux-nmubo TpeOOBaHWII CyIZeOHOrO oplepa OrpaHHYECHUS U YCJIOBHA,
IPEIYCMOTPEHHBIC 3aKOHOM, SIBISIFOTCS CIIMIIKOM HEOTMPEACIICHHBIMUA U TMOJHBIMHU JIa3€eK, YTO
JieJlaeT BMEINIATENIbCTBO B MMPABO 3asABHTEIS HEMPOIMOPIHOHAIBHBIM 3aKOHHOM IpPECiielyeMOit
renu (neno «@Pyuxe npomus Ppanyuu» (Funke v France);

e Opranbl BIACTH HE yWIH TOT (DaKT, 4TO MyOIMIHOCTH OOBICKA TPEIIPHITHS 3aIBUTEIS MOXKET
HETraTUBHO CKa3aThCs Ha ero paboTe, JMYHOW pPEemyTalluH, a TaKKe peryTalud KOMIIAHUH,
KOTOPOH OH BJIAJIEN M KOTOPOH yrpasisi (neno «bak npomue I epmanuu» (Buck v Germany);
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e Opranbl BIacTH HE NPOBEIH paccielOBaHHE MO TPEOOBAHHIO 3asBHUTENS O TOM, YTO OOBICKH,
KOTOpbIe NPOBOAWIWCH MOJHULIUEH, SBISUINCH HE3aKOHHBIMH W SBISUINCH OJHOM U3 Qopm
3aIyruBaHus [0Cie KpUTHKHU Brnacrei;

e Bractu He MPeAOCTaBWIN HHUKAKOW MOMPOOHON MH(POpPMANWK O MPUYMHAX OOBICKA, HE MMEIH
HUKAaKUX 3aluceldl OTHOCHUTENFHO WX 3aKOHHOCTH, a TaKkKe HE YyKa3ald IPOIecCyallbHYIO
3HAYUMOCTb TAKUX JCHCTBH;

e HeoOxoauMocTh TpoBecTH OOBICK ANl OOHApPYKEHUS KOMMEPUYECKMX AOKYMEHTOB B JOME
3asgBUTENS He ObUTa 000cHOBaHa (ienno «bax npomue 'epmanuu» (Buck v Germany);

e Komn4ecTBO yYacTBYIONIMX COTPYIHHUKOB TIIONHIAN, WX UYJIEHCTBO B OCOOBIX OIEpPaTHBHBIX
MOIpa3AeNeHIsIX, a Takke KaMy(pIIshK M BOOPYKEHHE B BUIE aBTOMATOB HE OCTABHIIO 3aSBUTEIIO
MHOTO BBIOOpa, KpOMe KaK BIIYCTUTHh UX B MOMEIIEHHE. DTO MPU3HAHO HEMPOMOPLIHUOHAIBEHBIM U
BKJIIOYAIOIIMM PUCK 3JI0YNOTPeOJICHNS B UCIOIB30BAaHUM TIOJTHOMOYHWH, a TaKXKe HapyLUICHUEM B
OTHOIIICHUH YEIOBEYECKOr0 MOCTOMHCTBA (meno «I yyarnoewt npomue Boneapuu» (Gutsanovi v
Bulgaria);

e l3BpATO HEMpOMOPLHOHATBHOE KOJWYECTBO NOKYMEHTOB (neno «Muaii npomus Dpanyuu»
(Miaihle v France);

e Oprasbl BIACTH HE OTPEarupoOBaIM CBOCBPEMEHHO U HAJISKAIIUM 00pa3oM, a TaKKe He MPOBEITU
paccrienoBaHW HapylIeHWH mnpaB 3asButens (neno «Hosocereykuil npomug Ykpaunvl»
(Novoseletskiy v Ukraine);

e OObIck mpoBesieH 0e3 opaepa Ha OOBICK, XOTS paccieJoBaHUEe WHHIMHUPOBAHO 32 HECKOJIBKO
MECSIEB /10 3TOTO.

Cyn yCcTaHOBHWJI HApyIIEHHE CTaThbH 3 B PE3yJIbTaTe »KECTOKOTrO OOpalleHHs, a TaKKe HENPOBEICHHS
BJIACTSAMH HAJUIEKAIIEr0 DPACCIIEJOBAHHUSA B OTHOLICHHH YTBEPKACHHM O TakoM oOpamieHud (1ero
«Kosuney npomue Vkpaunvr» (Kozinets v Ukraine). Hapymenne crateu 13 (mpaBo Ha 3(h(eKTHBHBIE
CpeICTBa 3alIMThI) YCTAHOBIEHO B Ciydyae, KOIJa HAIMOHAJBHBIE CYIbl HE PacCMOTPEIH IKaJoObI
OTHOCHUTEJILHO YIEP/KAHUS JIOKYMEHTOB M MHOTO MMYILECTBA, H3BATOrO B X0/€ 00bIcKa (1en0 «Cuuphos
npomue Poccuu» (Smirnov v Russia).

Hapymenus B cBsi3u ¢ OOBICKOM TakKe BKIIOYAIOT JeNla, B KOTOPBIX MOKYMEHTHI W MaTepHaibl
M3BIMAJIUCh Ha YPE3MEPHO JONTHHM CpOK, HapylIas TEeM CaMbIM OECIpPEmsITCTBEHHOE IOJb30BAHHE
3asuTesieM cBouM umyiiectBoM ([IpoTokon Ne 1), 3arpyausist ero npodecCuoHaIbHYIO JESITEIBHOCTD, a
TaK)KE CO3/1aBast MPETATCTBUSI IS OTIIpaBIIeHus paBocyiust (neso «Cuupros npomue Poccuu» (Smirnov
v Russia)). BonbriimHcTBO HapynieHuit KOHBEHIMH B CBSI3U ¢ OOBICKAMH M M3BATHSAMH, OJTHAKO, CBSI3aHbBI
co craTheii 8.

[Tpouune HapyllleHHs MPaB 3asBUTEINICH YCTAHOBJICHBI CYJIOM B CBSI3U C MPHUHATHEM 0053aTEIBHBIX Mep JIJIs
TIOJTYYEHUS IOKa3aTelbCTB B X0/ a/IMUHICTPATHBHBIX pacciienoBanui (1eno «dynke npotusB OpaHimm»
(Funke v France), a rtakke «Caynmepc nporuB Coeaunennoro KoponerctBa BenukoOputanuu u
Cesepnoii Upnanauu (Saunders v. UK)).

C y4eToM HEeTaTHBHBIX MOCIIEACTBHI, KOTOPbIE HE3aKOHHBIC OOBICKH U U3BATHS MOTYT TIOBJICYb 32 COOOM
B OTHOIICHWW TIpaB 3allUTHl 3asBUTEINA, CTPaHbI, Takue Kak DpaHIMA, BBEIU PEXUM IMPUIHAHUSL
HUYTOXKHOCTH JIJISl TIPUKA30B Ha TPOBEICHHE OOBICKA, KOTOPHIE MPUHATHI B HAapyIIEHHE TPEeOOBAHWIA,
U3JI0KEHHBIX B YTOJIOBHO-TIPOIIECCYAIbHOM KOJICKCE: OpJIep Ha OOBICK JIOJDKEH BBIIABAThCSA IS
OTIpeIeNICHHBIX OOBICKOB W COCTaBIATHCS B MUCHBMEHHOH (QopMe, ¢ yKa3aHWeM KBaTU(UKAIUU
MpaBOHAPYIICHUS, B OTHOIIEHUH KOTOPOI'O OCYILECTBISETCS IMOUCK JOKA3aTeNIbCTB, a TaKXKe aapeca
MOMEIICHHH JJIs TOCEHICHHsI, OOBICKM W H3BATHS MOTYT OCYIIECTBIATHCS, OHHU JO/DKHBI OBITh
000CHOBaHbl OCHOBAaHHUSIMH, C YKa3aHUAMHU (PAKTHUECKUX OOCTOSTEIHCTB U 3aKOHA, KOTOPhIC YKA3bIBAIOT
Ha HEOOXOAMMOCTh TaKMX JeWcTBHUU. J[aHHBIE NEHCTBHS MPOBOJISATCS TOJ HAI30POM CYIIbH, KOTOPBIH
MPEAOCTABUII PA3pELICHUE HA UX MPOBEACHUE U KOTOPBIA TaKKe BIIPaBE MOCETUTh MECTO MPOBEICHUSA
JTAHHBIX JCHCTBHI B LENIX 00eCIeueHHs COOIOACHUS 3aKOHHBIX TPEOOBaHHIA.

B kadecTBe IOMOJIHMUTENBPHOM TrapaHTUH OOBICKM, 332 HMCKIIOYEHHEM YPE3BBIYaWHBIX OOCTOSTEIBCTB,
JIOJDKHBI OBITH pa3pelieHbl CyAbed, CIEUaTU3UPYIONIMMCS B PACCMOTPEHUH PEUICHUH, MPHHSATHIX Ha
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CTa/INY PACCIICAOBAHUS: Cy/Ibel, BRIHOCUBIINM PEIICHHUS B OTHOIICHUU OCBOOOXKICHHUS WU 3aKJIFOUCHUS
mox ctpaxy (706-89 YIIK).

OxpaHa KOMMepUYeCKHX TAlH M KOH(HIeHINATbHOI HHGOpMaH B X0/1e 00bICKA

PackpeiTrie nHGOpMAIMK HAa CTAJMK PACCIICAOBaHUS MOXKET HAHECTU CEPhE3HBIN BpEl HE TOJILKO CaMOMY
paccieoBaHuI0, HO Takke W (U3WYECKUM W IOPUAMYECKUM JIUIAM, KOTOpPBIE TMOJBEPTaloTCsi OOBICKY.
Oxpana KOH(HIEHIMATLHOW WHpOpPMAIIMK B XOJ¢ OOBICKA W pAacCielOBaHMs, KakK MPaBUIIO,
PEryJIUpyeTCs MOJIOKEHUSIMH, KOTOPhIE 00SCIEUNBAIOT KOH(MUACHIIMAIBHOCTh PACCIICIOBAHMS, a TAKKE
JTUCITUTUTHHAPHBIMA ¥ YTOJIOBHBIMH TTOJIOKEHUSIMHU, HAIPABICHHBIMH Ha PAcKpbhITHE KOH(DHUIESHIHATEHON
nH(pOpPMAIHN U KOMMepUYecKiX TaiH. [Ipodne monokeHns: BRITEKAIOT U3 MPUMEHEHHS 3aKOHOIaTeIbCTBA
0 3aIIUTHI JCHHBIX U OXpaHEe KOMMEPUYECKUX TalH.

B nmene «Kpakcn 2 mporuB Hrammm» (Craxi 2 v Italy) Epomeiickuit Cyn ycTaHOBWI, YTO MpPaBO
3assBUTEJIS HA YaCTHYIO JKU3Hb OBLJIO HAPYIIICHO B Pe3yJIbTaTe OMYOJIIMKOBaHUS B Ipecce Oecelbl, KoTopas
MPOBOAMIACE B XOJIE YIOJOBHOTO paccie/oBaHus B ero ortHomeHun. Cya oTMeTwi, 4To Oecena,
ormyOIMKOBaHHAS B Mpecce, HOCHIIAa UCKITIOYUTEBHO YaCTHBIA XapakTep U UMela HeOOJbINYIO CBS3b HITH
HE 6I>IJ'Ia CBsA3aHa BOBCE C YI'OJIOBHBIMH O6BI/IHCHI/I}1MI/I, BBIIBUHYTBIM ITPOTHUB 3adBUTCIIA.

Cyn npumien K BBIBOAY, YTO PAacKphiTHe Oecelabl B Mpecce HE SBISUIOCH HEMOCPEICTBEHHBIM
MOCJIC/ICTBUEM KAKOro-Mnb0 JEHCTBUS CO CTOPOHBI IMPOKYpOpa, HO, BIIOJHE BEPOSTHO, SBISIIOCH
pe3yabTaTOM HEeHaJuIekKaliero (yHKIMOHUPOBAaHUS CeKperapuara, JuOO Toro ¢akra, 4To Ipecca
noTydria HHQOPMAIHIO OT OJHOW U3 CTOPOH pa3OUpaTenbeTB, MO0 OT UX FopucToB. Cy/ MPU3HAT, YTO
rOCYIapCTBO HECIIO OpeMsl IO MPEAOCTABICHUIO TPABIONOI00HOT0 00BICHEH S OTHOCHTEIILHO TOTO, KaK
CBEJICHHSI OBUTH TIOJYYCHBI ITPECCOM, a TakiKe TOTO, YTO OHM CAEJANIM, YTOOBI IPEAYIPEIuTh 3T0. Takxke
MIPOBOMIIOCH PACCieOBaHUe OOCTOATEILCTB, MPH KOTOPHIX KYPHATHMCTHI MOJYUYHIN JOCTYI K 3aIlWCH.
Biactu He BBITIOJHWIIM CBOETO 0053aTEIbCTBO MO OXpaHe mpaBa r-Ha Kpakcu Ha yBakeHHE €ro 4acTHOM
KH3HU.

B HEKOTOpBIX CTpaHax TWOJOXEHHS O KOMMEPYECKHX TaiHaX (TeXHHYECKOH WM KOMMeEpYeCcKOn
MH(QOPMaLUH, CBA3aHHOHN C IPEANIPUATHEM, KOTOPasi HE SBIAETCS OOIIECHU3BECTHON MM JIETKOJOCTYITHOH,
KOTOpasi UMeeT SKOHOMUYECKYIO0 IIEHHOCTh W PACKPBITHE KOTOPOW KOHKYPEHTaM MOXET HaHECTH BpEen
WHTEepecaM COOCTBEHHHKA) MOTYT BECTH K YCTAHOBJIEHHIO YTOJIOBHOW OTBETCTBEHHOCTH HE TOJIBKO 3a
JEeHCTBUSI KOHKYPEHTOB MJIM OBIBIIMX paOOTHUKOB, KOTOPBIE PACKPBUIN TaKy0 HHPOPMALMIO, HO TaKKe U
3a IeVCTBUA JOJDKHOCTHBIX JiMIl. [Ipu JaHHBIX 00CTOATENBCTBAX TOT (’paKT, 9yTO TaifHa ObLTAa pacKphITa B
XOJIe OCYIIECTBICHHS O(PHIUMATBHBIX JOJDKHOCTHBIX O0s3aHHOCTEH, YaCTO PaccMaTpPHBAETCsl B KaYeCTBE
OTATYAIOIIEr0 0OCTOATENBCTBA.

B Apcrpun nroboe W10, KOTOPOE PACKPHIBACT HMIM HCIIONB3yeT KOMMEPUYECKYI0 HIIM CIIYKEOHYIO
MH(QOPMAIMIO, HAaKa3bIBACTCs IMIECTBIO MECALAMH TIOPEMHOTO 3aKJIIOYEHHUs (0 OIHOr0 roja, €ciu
JeHCTBUE COBEPIIEHO C LIETIbI0 MOIyUeHHS JCHEKHON BBITOIbl WIIM HAHECEHHUS Bpeda COOCTBEHHHUKY) MU
JICHEe)KHBIMH CAaHKIHSAMH, B TO BPEMSI KaK KOMMEPUYECKHN UM CITYKeOHBIN IIMTUOHAXK JJIS1 KCIIOB30BAHUS
KaKMM-THOO0 HMHBIM JIMIIOM HaKa3blBAETCS ABYMS TOJaMH TIOPEMHOTO 3aKIIOYCHHUS WM JICHE)KHBIMH
caukiuaMu. Jljist Toro, 4ToGbI GBITH IPUBICUCHHBIM K OTBETCTBEHHOCTH 33 HAPYIICHHE KOMMEPUECKOit
TaiiHBI MPaBOHAPYIIUTENs JODKEH JEeWCTBOBATH MO MEHBIIEH Mepe C yCIOBHBIM HaMEpeHHEM, B TO
BpeMsi, kak B benbrum m Bo DpaHuum Takoe NOBEJACHHE MOXET OBITh HakKa3zaHO, JaXe eclu
NPABOHAPYIINTENb ASHCTBOBAI [0 HEOPEKHOCTH .

B T'epmanun mo0oe JHI0, KOTOPOE OCYIIECTBISET HE3aKOHHOE MPHOOpPETEHHE KOMMEPUYECKHX WITU
CIIy’)KeOHBIX TaiH, OXpaHs{eT WJIM HMCIOJNb3YeT HX, MOXKET OBITh HaKa3aHO TpeMsl TOJaMH JIMIIEHHS
CBOOOJIBI, €CIIM TaKoe JIMIO JACHCTBOBAJIO YMBIIIJICHHO, B YAaCTHOCTH, B LEJISAX KOHKYPEHLMH, JTHYHOH

® Hcenenosanne mo KOMMEpUYECKOH TaifHe W KOH(HICHIMATBHONH KOMMeEpYeckoil MH(opMamuu Ha BHYTPEHHEM pHIHKE,
OxonHuarensHOe HccienoBanue, ampens 2013, IMoaroroBmeno Espomeiickoit Kommccmedt (Study on Trade Secrets and
Confidential Business Information in the Internal Market, Final Study April 2013, Prepared for the European Commission),
)BIIOCTyl'IHO o ccbuike: http://ec.europa.eu/internal_market/iprenforcement/docs/trade-secrets/130711_final-study_en.pdf

Tam xe.
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BBEITOJ/IBI, BBITOJIBI TPETHETO JIMIA WM NPUYMHEHUS yiepOa COOCTBEHHUKY TalHBI. AHAJOTUYHO, B
Ilopryramuu nr060e NHI0, KOTOPOE HCIONB3YeT WM PACKPBIBAET TPETHUM JIUIAM TaWHBI, KOTOPHIE
MPaBOHAPYIINTENh 3HAET B CHIIy CBOETO CTaTyca, pabOThl WMWiK MPOo(heccHy, HaKa3bIBAaeTCSd TIOPEMHBIM
3aKJTIOYCHHEM CPOKOM JI0 OJHOTO TO/a HITH ACHEKHBIM IITpadom®.

KpanuduuupoBanHble HapyLIeHN TAK)KE MOTYT ObITh BBEACHBI B HEKOTOPBIX CTPaHaX, KOTJa PacKphITHE
WIA HCIOJIb30BAHUE KOMMEPUYECKOW HH(OpMalmMu OCYLIECTBIAETCS JIMLIOM, JACHCTBYIOIIUM B
ONpeAeNeHHON TOJKHOCTH, HAlpUMep, TIOCYJAapCTBEHHOE JODKHOCTHOE JMIO WIM TpakJIaHCKUH
CIy Kaluii.

Mepbl PEI0CTOPOKHOCTH MOTYT OBITh YCTAaHOBJICHBI CYJIbSIMU, U CIICIIHATIbHBIC IPOIEAYPHI MOTYT OBITh
BBEJCHBI JUISI TIONYYCHHS JOCTyNa W U3BATUS JOKYMEHTOB, COJIEPXKAIIMX KOH(PHUICHIIMAILHYIO
nH(OPMAITHIIO, a TAKXKE YKa3aHBI B KAYECTBE LIETH 0ObICKA.

Kputepun nasi npuHATHS OpAepPOB 0 3aMOPAXKUBAHUM M H3bATHH CpPeICTB: 000CHOBaHHOE
N0J03peHHue, PUCK YTPaThl H NPONOPLHUOHAILHOCTh

Kak npaBuiio, ycioBust [U1st BRIIAUW OpJiepa U 3aMOPasKUBAHUS SIBISIIOTCS CIICTYIOLIIMU:
®  BEpOSTHOCTbH (CTaHIAPTHOE AOKA3aTeNBCTBO, KOTOPOE MpeACTaBisieT co0oii HeuTo Oosblee, 4eM
NPOCTOE TOJO3PEHUE) HAMYUSl TMPECTYIUIGHUS W JIOXOJOB OT MPECTYNHOW JIesATeIbHOCTH
(cymma);
® ONACHOCTh PACIOPSDKEHHSI WM COKPBITUS, JHOO YHHYTOXXEHHS OOBHHSEMBIM [OXOIOB OT
NPECTYIHOH NesITeIbHOCTY ;

B cootBercTBuu ¢ pykoBoacTBoM CARPO mpeanoxeHne 0 NpUHITHH MEPHI M0 3aMOPaKUBAHUIO CPENICTB
JOJDKHBI BKJIIOYaTh B ce0sl pe3ynbTaThl (PMHAHCOBOTO PACCIICAOBAHMSA:

®  pe3yIbTaThl M JOKA3aTEIbLCTBA B OTHOIIEHWH YTOJIOBHOTO MPAaBOHAPYIIECHHS U OOBHHSAEMOTO;

L PE3YIBTATHI O TUIIC U CYMMCE IMPECTYIIHBLIX JOXOO0B,

L pPE3YabTaThl OTHOCUTCIIBHO HMYIICCTBA, KOTOPOC MOXKCT OBITH H3BATO WU MMPEAJIOKCHUA
OTHOCHUTCJIIBHO TOI'o, KaKO€ HWMYIIECTBO MOXET OBITH H3BATO H Jijana, KOTOpOMY OHO
MMPUHAOJICKUT,

e OCHOBaHMA JUIsI 3aKOHHBIX YCJOBMI BBIJauM oOpzAepa (CTaHIapT OOKa3aTesIbCTBA, OMACHOCTh
pacrtopsKeHus )

B coorserctBuu ¢ pykoojacteom KOHO/IK o koH(uckaiuu:

[Tpu paccMOTpeHHUsT BOIPOCa OTHOCHTEIBHO Op/Iepa O COXPAHCHUH MM U3BSITHH, CYJ OYJeT 0CO3HABAThH
TpeOOBaHUS TOTO, YTO NMPECTYIVICHUE COBEPIICHO, YTO MOIYUYCH JOXOJI HIIK YTO CYIIECTBYET CBS3b MEXKIY
AKTUBOM U MPECTYIMHON JESTEIBHOCTBIO MM 00pa30M JKU3HU JIHIA. MaTepualibl, MPeJ0CTaBICHHbIC JIJIs
000CHOBaHUS 3asIBIICHHS Ha BbIIA4y OpJepa, JOJKHBI yIOBIETBOPATh CTAHIAPTY JOKA3aTENbCTBA JJIS
MPOMEXKYTOUHOTO opzepa (TmyHkT 190).

[TockoyibKy OpJiep Ha COXpaHEHHE WM M3BATHE SBIIACTCS MPOMEKYTOUHOW MEPOil B TOM CMBICIE, UTO
YrOJIOBHOE WJIM TPAXKAAHCKOE CyAeOHOE pacCMOTPEHHE eIlle He HaudaTo, TpeOyemblil cTaHaapT
JIOKA3aTeJIbCTBA MOXKET ObITh MEHEE CTPOTUM, UeM OpeMsi JIOKa3bIBaHUs B X0/1€ (PAKTHYECKOro Cy1e0HOr0o
pasobuparenscTBa. KpoMe TOro, MOXKET CyHIECTBOBATh 3aKOHHOE MPEIBAPHUTEILHOE YCIOBHE TOTO, YTO
YTOJIOBHOE MTPOU3BOCTBO HAYATO WIIM HAYWHAETCS B OJrKaifiee BpeMs.

B nene «Apkypu npotuB Utamum» (Arcuri v Italy) EBponeiickuii CyJ ycTaHOBHII, 4TO 3aMOpaKUBaHHE
NPECTYIHBIX aKTUBOB TPEOYET «IOCTATOYHOI'O OOCTOSITEIHCTBEHHOTO J10KAa3aTelbCTBAa AJISI TOTO, YTOOBI
JI0Ka3aTh, 4YTO COOTBETCTBYIOIIEE HMYILIECTBO IIPEACTaBJIAET COOONH JOXOABI OT HE3aKOHHOH
JIEATENIbHOCTH WIIN UX TIOCTIEIYIOIIEr0 HHBECTHPOBAHUSY.

82 Tam sxe.
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B Uranuu npuHsATHE OpIEpPOB HA 3aMOpaKMBaHWE aKTHMBOB KOMIIAHWHA OOYCIIaBIMBACTCSH HATUYHEM
CEpPhE3HOT0 TMOAO3pEHHs] 00 y4YaCTHMH KOMITAaHWW B TIPECTYIJICHHH, a TaKXe CYIECTBOBAHUEM
KOHKPETHOTO pHICKAa, YTO TPECTYIUICHHWS, AaHAJIOTHYHBIE TE€M, B OTHONIEHHH KOTOPBIX BEIETCS
paccienoBanue, OyIyT COBEPILICHEL.

B paccrmemoBanmsax otHocuTebHO oTMBIBaHMS AcHer KomuteT skcieproB MONEY VAL nu ®AT® Brenmn
KOHIETIIHIO «ITOA03PUTENBHBIE AEWCTBUI», KOTOPAs MO3BOJISIET TOCYAAPCTBEHHBIM OpraHaM 3aMOPO3UTh
U KOH(UCKOBaTh AaKTUBBI, BHE 3aBUCHUMOCTH OT CYyIIESCTBOBAHHUS JIeXKAIMX B HUX OCHOBE
MpaBOHAPYIICHUH 10 TEX TOp, TIOKa M0I03peBaeMoe MPaBOHAPYIIICHHE/IECTBHE OCYIIECTBITSIETCS.

[Tomgo3putenbHbIe CIACIKU OMNPEICNICHBl KaK CHEIKH, KOTOPBIE PAaCcCMATPHUBAIOTCS OpPraHU3alUSIMH U
(UBMYECKUMU JIMIIAMU, YKa3aHHBIMH DPEXKUMOM IO O00phOe C OTMBIBAaHHWEM JCHET, KaK OCOOCHHO
MIPEIPACIIOIOKEHHBIe, TI0 CBOEHW MPHPONIE WIA CBOEMY HEOOBIYHOMY XapakTepy K AeSTeIbHOCTH
KITUEHTA, B CBS3H C OOCTOSATENHCTBAMHU, KOTOPBIC MX OKPYXKAIOT, JIMOO PEIyTaluy yYacTBYIOIUX B HUX
JIUII, K CBSI3HM C OTMBIBAHHEM JICHET WK (DMHAHCHUPOBAHUEM TEPPOPHU3Ma.

B Anpoppe kputepuu, KOTOPbIE CUMTAIOTCS JOCTATOUYHBIMU AJIs1 PACCMOTPEHUS ONPEACICHHON ONEpaluu
B Ka4eCTBE MOJO3PUTEIBHON U rapaHTUPYIOIUN OpAEp Ha 3aMOpaXMBaHUE aKTUBOB, YCTAHABIMBAKOTCS
Ha OCHOBaHHMH TEXHHUYECKUX COOOMICHWH MOApa3ieieHus M0 (UHAHCOBOMY pAaCCIEIOBAHHIO, ILEIHIO
KOTOPOTO ABJIAETCA YCTAaHOBJICHUE CACIIOK U (I)I/ISI/I‘IQCKI/IX JIML, noraaarimuyx mnog puckK, a TAakKKe CTpaH C
BBICOKUM PHCKOM OTMbIBaHusl jaeHer. Cpeaw Takux KpuTepuil (akT TOro, YTO COOTBETCTBYIOIIEE
(1)1/13I/I‘ICCKOC JIUII0 (1)1/[3I/I‘I€CKI/I HEC HaXOAWUTCA B CTpAaHC OJId YCTAHOBJICHUA JIMYHOCTU, CUUTACTCA
COOTBEeTCTBYIOIIMM (hakTOopoM prcka, a Tarke relations de correspondant bancaire avec des entites
etrangeres.

CrnemyeT OTMETHTh, YTO B COOTBETCTBUU C TMOCINeAHEN penakiueit qupektuBbl EC 00 oTMbIBaHHH AeHET
("deTBepTas IUpEKTHBa, OMyOnrKoBaHHAs 5-ro deBpains 2013 r.), mpukasbl 0 3aMOPaKUBAHUN JEHEIKHBIX
CPEICTB JOJDKHBI OBITh MPOMOPLUUOHAIBHBIMH PHCKY, KOTOPBI OIIGHUBAETCS KaKAOH CTpaHOM.
JupexTrBa BBOAUT KPUTEPU IPOIIOPLHOHATIBHOCTH B O0pHOE C OTMBIBAHUEM JICHET.

[MpuHnMn coOMIOACHUS TMPOMOPIMOHATLHOCTH TakXke TpeOyeT, YTOObI CyH, BBIIAIONIUN OpAep Ha
3aMOpaKUBAHUE aKTUBOB, YKa3aJl JIJTUTCILHOCTh IPUMEHEHHS TAKON MEpBHI.

B nmene «Xyan mnporuB bembrum»  (Jouan v Belguim) opraHbl YroioBHOTO TpecieOBaHUS
WHHUIIMUPOBAIIHM CyZIeOHOE pacciie/IoBaHHE B OTHOIICHUH 3asiBUTEIIS 110 TIOJJO3PEHUIO B OTMBIBAHHUH JICHET
Y TPUKA3aId HAIOXKUTH NPEIBAPUTENLHBIA apecT Ha ero OaHKOBCKMH cHeT. 3asBUTENb >KAJIOBAJICS B
COOTBETCTBHM CO cTaTheld 6.1 (mpaBo Ha crmpaBemBoe paz0dHuparenbcTBO) KOHBEHIMHM, 4YTO €ro
0aHKOBCKUI1 cueT B benbruu Obi1 32010KMPOBaH B TeUueHHE HEOOOCHOBAHHOTO MIEPHO/Ia BPEMEHH, U UTO Y
HEro OTCYTCTBOBAJI IOCTYII K MaTepHajaM Jiefa.

Cyn mpusHajl, 4TO TPEXJETHUH CPOK, B TEUCHHE KOTOPOro OaHKOBCKHUU CUET 3asBHJICS OCTaBaJCA
3a0JIOKMPOBAHHBIM, TIPEBBIIIAT «Pa3yMHBIA CPOK» H, CJICIOBATEIbHO, SAMHOIIIACHO MMOCTAaHOBUJ, YTO
UMEJIOCh HapylieHne ctaThtl 6 KoHBeHIMY.

TunoBeie npaBoBeie  nonoxenus FOHOJK  otHocuTenbHO — (UHAHCHUPOBAHHS  TEppOpHU3Ma
MpelyCMaTPUBAIOT, YTO TOCY/IapPCTBA BIIPaBE TAK)KE PacCMaTPHUBATH CPOKH, MPH HACTYIUICHHHA KOTOPBIX
opJep Ha 3aMOpaXMBAaHHE [M3BATHE| aBTOMATUYECKH NpPEKpaIlaercs, B Cllydasx, Korjaa (opMaiabHOe
MPOM3BOJICTBO TIPOTHUB JIUIA, JEHEKHBIC CPEICTBA KOTOPOTO 3aMOPOXKEHBI [H3BATHI| HE OBLIO
B030yxkJeHO. Takass BO3MOXHOCTh J00aBMiia OBl JIONMOJHHUTENBHYIO 3allUTy, 00ECIeUHUBAIONIYIO, YTO
JUIa, B OTHOIICHWH KOTOPBIX W3JaH OpJep Ha 3aMOpaXUBaHUE [U3bATHE|, HE OYJET BHIHYXIICHBI
CTpajaTh OT MOCJIEACTBHIA YPE3MEPHO MEAJICHHOTO OTIPABICHHS MPABOCYANA.

OHpe,I[CJ'IeHI/IC CPOKOB, IpHU HACTYIUICHUHU KOTOPBIX CPOK ):[eﬁCTBHH OopACpPOB Ha BpeMCHHBIﬁ apect

MpeKpanaeTcs, NPUCYTCTBYET NMPAKTUYECKH BO BCEX €BPOIEHCKHX cTpaHax. CIOBEHHs BHECHA B CBOH
VIIK wu3MeHeHus, MOCKOJbKY OTCYICTBUE IIOJOKEHHH O CpPOKE 3aMOpa)KMBAaHUS AaKTHBOB
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paccMaTpruBaJIOCh KaK YpC3MCPHOC BMCIIATCIILCTBO B ITPABO HA UMYIICCTBO. B Uranuu u3batue akTUBOB
HC MOXKCT JJIUTHCA OoJree ISITH JIET.

OneHka TMIIA M pa3Mepa He3aKOHHO NMOJTy4YeHHBIX 10X0/10B

B cootBercTBUM € mosicHUTENBbHBIM MeMopaHayMoMm K craThe 2 Konenuuu EC (141), BbelpaxeHnue
«MMYIIECTBO, LIEHHOCTh KOTOPOI'O COOTBETCTBYET TAKUM JI0XOJaM» OTHOCHUTCS K 00s3aTEIbCTBY BBECTH
Mepbl, KOTOpble mo3BoyAT CTpaHaM MOATOTOBUTH OpAEpbl O IIEHHOCTHOH KOH(HCKaIWH,
YIOBIETBOPSIONINE TPeOOBaHUSIM B OTHOIIEHHMHM KakKOro-TMOO HMMYILIECTBA, BKJIOYas  WMYIIECTBO,
KOTOpoe ObUIO MPHOOPETEHO Ha 3aKOHHBIX OcHOBaHUX. KoH(uckanus neHHOCTelH, OCHOBaHA, KOHEYHO,
Ha OLICHKE IIECHHOCTH HE3aKOHHO MOJIYYEHHBIX JOXO/0B.

B oOyugaromem pykoBoactBe CARPO oTrmedaercsi, 9T0 criocoObI yCTaHOBIIEHUSI CyMMBI ¥ BUJBI TOXOJIOB
BapbHpYeTCsl MEXIy rocyaapcTBaMu- yqacTHukamu EC.

Onenka apeCTOBAHHBbIX AKTUBOB

@duHAaHCOBOE pACCIICIOBAHUE MO3BOJISET MPOBECTH TOYHYIO OLICHKY aKTHBOB, KOTOPBIE MOIYT OBITH
apecToBaHbl, YTOOBI 00ECIEYNTh COOII0ICHHUE MTPaBa Ha CBOOOHOE PacopsbKEHIE UMYILECTBOM.

B cooTBeTcTBHHM ¢ «rIydimed NPaKTAKON OONBIION BOCHBMEPKH B OTHOIICHHH 3aMOPaXUBAHUS W
yapaBJICHUA U3BATBIM HMYIICCTBOM» H3BATOC HUMYIIECTBO MOMJIC)KUT OLCHKC I YCTaHOBJICHHA
prHO‘IHOfI CTOUMOCTHU aKTHBOB B COOTBGTCTBYIOHII/IP'I nepuoa BpEMEHHM, a MMCHHO Ha OaTy H3bATHA.
I'ocymapcTBa BipaBe NpuBJIeKaTh KBATH(UIMPOBAHHBIX TPETHUX JIUI AJIS1 JaHHOM LIEIH.

B pykoBoactBe IOHOJK o koHduckamuy ykasblBaeTcs, YTO MOCKOJIBKY MOXET CYIIECTBOBAThH
3HAYUTENBFHBIA HMHTEPBAN MEXIY HW3BATHEM M KOHPHUCKALMWEH, MOIKHBI OBITh PAacCMOTPEHBI U
peanr30BaHbl ONOJHUTENbHBIE Mepbl. OnHA W3 TaKUX MEp 3aKII0YaeTcsi B TOM, YTO MEHEIKEp IO
YIPaBICHUIO aKTUBAMHU JOJDKEH MOJYyYUTHh 3KCHEPTHOE MHEHUE OTHOCHTEIHHO CTOMMOCTH H3BSITOTO
aKTHBA.

ynpaBJIEHI/Ie H3bATHBIMA AaKTUBaAMMU.

B cooTtBeTcTBUM C «Haumy4lIeld MPaKTUKON OOJBIION BOCHBMEPKH MO 3aMOPAXKMBAHHIO U YIPABICHUIO
U3BSATBIMA  aKTHBaMHU», CTOMMOCTb H3BSITOr0 HMMYILECTBAa JOJDKHA OBITh COXpPAHEHa, JOJDKEH
OCYIIECTBIATHCSI CTPOTUN KOHTPOJIb HaJ YIPABICHUEM H3BATHIMU aKTUBAaMH, HU OHO JUIO HE MOXKET
UMETh TIOJMHBIA KOHTPOJIb BO BCEX OTHOLIEHHUSX H3BATUS WIM OBITh IOJTHOCTHIO MOJOTYETHBIM
BBIILIECTOSAIEMY OpPTaHy>».

VipasneHue u3bATbIMU AKTUBAMH JIOJKHO OCYILECTBIISATHCS IPO3PAYHO, JOJKHO €XKETOAHO TPOBEPATHCS
BHEIIHUMH ayJTUTOpaMH, a Pe3yJbTaThl MPOBEPKH JOJDKHBI OBITH oOmIieqocTynHbeIMH. Hu ofHO JHII,
KOTOpOE€ HECET OTBETCTBEHHOCTh 3a M3BATHE AKTHBOB HE JOJDKHO IONy4aTh JINYHOE (UHAHCOBOE
BO3HAIpakJICHHUE, CBSI3aHHOE CO CTOMMOCTBIO U3BATHS; U3BATOE UMYILECTBO HE AOJKHO MCIOJIb30BaThCA
B JIMYHBIX LIEIISX.

Hcnonp30BaHuEe HU3BATOTO UMYIICCTBA OTBCTUUKOM WIHW TPETHEM JHLIO JOJDKHO PEryjinpoBaTbCA
3aKOHOM. HpI/I yYHpaBJICHUHU UMYHIECCTBOM JOJI’KHBI OBITh YUYTCHBI UHTEPECHI OTBETUYHKA.

B mnocranoenennn mo nenmy «HoBoceneuxwii mpotuB Ykpausbl» (Novoseletskiy v Ukraine) Cyn
YCTaHOBWII, YTO TOCYAaPCTBO-OTBETYHK HAPYIIUIIO KOHBEHIIUIO, TOCKOJIBKY HE TIPOBEJIO PACCIIEIOBAHNUS B
OTHOIIICHUY HCYE3HOBEHHUSI NIMYIIECTBA, PHHAJICIKAIIETO 3asIBUTEIIO.

B nene «Paiimonno mpotuB Utanuu» (Raimondo v Italy) oTHOcHTenbHO yTBEpKAECHUII O HapylIIEHUH

ImpaBa Ha UMYIIECTBO BBUAY NPHUYUHCHUA BpCIa U3BATOMY HUMYUICCTBY C}/ZI YCTaHOBUJI, YTO CTCIICHb
ymep6a SIBJISIETCS HEU30EKHOM IIpyu U3bATHHU UMYyIIECTBA, OJHAKO, peaJ’ILHBIﬁ BOIIPOC 3aKIIIOYaCTCA B TOM,
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MPUYUHEH JIH YIIepO CBBINIE JaHHOW HEeW30eKHOH CTeneHM NMpUYMHEHUs yiiepba. Eciau 3To Tak, TO B
00s13aTeIFHOM TOPSIIKE OYACT BRIITIAYCHA KOMIICHCATIHSL.

B cootBercTBHM C onepaiuoHHBIM pyKOBOACTBOM DAT® no mpuHSTHS ASUCTBUM MO 3aMOPaXUBAHUIO
WJIM U3BSITUIO IPOBOJUTCA COOTBETCTBYIOIEE NIAHUPOBAaHHUE.

B sToMm oTHOmIEHN MIPUMCHAIOTCS CICAYIOINE MEPBI:

i. 3a0ota 00 MMyIIECTBE M COXpaHEHHE TAKOIO HMYILIECTBA, HACKOIBKO 3TO IMPEACTABISACTCS
BO3MOJXKHBIM;

ii.  pelIieHHE BOIIPOCOB, CBSI3aHHBIX C MpaBaMy (PU3NUESCKUX JIUIL U TPETHHX CTOPOH;

iii.  pacnopsbkeHHe KOH(PHCKOBaHHBIM UMYIIECTBOM;

iV.  BelIeHHE HAIJIXKAILEro yuera; a TakKe

V.  MNpHHATHE OTBETCTBEHHOCTH 3a YIIEpO, MOAJKANIMI OIUiaTe, HA OCHOBAaHMU CyIeOHOro HCKa
OT/IEJBHOTO JIMILA B OTHOILICHUY yIiep0a MM yTepH COOCTBEHHOCTH.

Vi. Jluna, OTBETCTBEHHBIC 3a yNpaBieHHE (MM OCYLIECTBISIOIINE KOHTPOJb HaJ YIPABICHUEM)
MMYIIIECTBOM, BCEr/la MOIIIM MPEAOCTABUTh HEMEJICHHYIO MOJJICPKKY U PEKOMEHIAUH
NPaBOOXPAHUTEIBHBIM OpPraHaM B OTHOIICHWH apecta M KOH(UCKAIMM MMYIIECTBA, BKIIOYAsS
PEKOMEHJAIMK MO0 PEILICHUI0 BCEX MPAKTHYECKHX BOIPOCOB, CBSI3aHHBIX C apecTOM H
KOH(MCKAIUEH NMYIIEeCTBa.

vii.  Jluna, OTBETCTBEHHBIC 32 YIPABICHUE UMYIIIECTBOM, UMEIOT TOCTATOYHO OIBITA JJIsl YIIPABJICHUS
Jr00BIM BUIOM UMYILIECTBA.

Hadneofcamaﬂ npakmuka: H3vamue akmueoe xomnanuu (Komnauuu noo enuAHUEM Maqbuu u e
KOHmeKcme omeemcmeennocmu mpuduuecxozo nuua) 6 UHmanuu

B Tex ciydasx, Korza M3bSTHE aKTHBOB MOKET TAaKXKE KacaTbCs aKTUBOB IOPUIAMYECKOIO JIHLA, 3aKOH
IpeaycMaTpUBaeT Pa3Hble KPUTEPHH B 3aBUCHMOCTH OT CTEIIEHU KOHTPOJIS, KOTOPYIO (PU3UUECKOE JIUIIO,
B OTHOILIEHUU KOTOPOTO BeNETCS paccieJoOBaHUe, UMEEeT B OTHOIICHNH KOMIIAHUW: €CJIM OH/OHA BIIaJeeT
TOJIKO HEKOTOPBIM KOJMYECTBOM aKIMH, OOBIYHO TOJBKO 3TH aKLUHH, & HE BCS KOMIIAHUS, MOJICKAT
U3BSITHIO.

Ecin ¢usnueckoe mnMIl0, B OTHOLIEHMH KOTOPOTO OCYHIECTBISIETCSl paccieJOBaHME, SBISETCS
Ma)KOPUTAPHBIM aKIIMOHEPOM KOMIIAaHHMH, TO TOJBKO €ro aKIUHU MOTYT OBITh U3bATHI, IOCKOJIBKY H3bATHE
BCEHW KOMITAHMM HAPYIIUT NIPaBa TPETbUX JIULL.

B Uranuu 3akoHOAATENbh CIHEIMATBHO BBEJI BO3MOXHOCTH TMOJBEPraTh IENbIe KOMIAHHU H3bATHIO
akTHBOB (3akoH 109/1996).

W3bsiTve BCce KOMIIAHUM MOKET OBITh OCYIIECTBJIEHO B Cllydae, KOT/a JIMLO, B OTHOLIEHUH KOTOPOTO
BEJIETCSL  pacCleOBaHME, SIBIAETCS EIWHCTBEHHBIM YYaCTHHUKOM KOMIIAHHHM C OTrpPaHHYEHHOHN
OTBETCTBEHHOCTbHIO, WM UMeeT () (DEeKTUBHBIN MOTHBIH KOHTPOJIL Hajl KOMIIAHUEH B TOH Mepe, B KOTOPO
OHO HUCIIOJIb3yeT KOMITAHUIO, KaK €CJIM Obl OHA ObLIA €ro COOCTBEHHOM.

H3psaTue 1moHoM KOMIIaHWH, KaK MPaBUJIO, OCYIIECTBIACTCA B Ciiydac NOACTABHBIX KOMH&HI/IEI, OCJIBIO
KOTOPBIX SABJIACTCA COKPBITUC AKTHBOB (bI/ISI/I‘IeCKOFO Jana. Cunraercs JOCTAaTOYHBIM HU3BATH TOJIBKO
dKIIUK B TCX ClIy4dasaX, KOraa KOMIIaHUA 3(1)(1)CKTI/IBHO OCYHICCTBIIACT KOMMCPUCCKYIO JACATCIBbHOCTD.
TanKe, KaK IIpaBuJio, IPpECANTOYTCHUEC OTAACTCA U3BATUIO TOJIBKO aKI_[I/Iﬁ B OTHOILICHUH Kopnopaunﬁ, B TO
BpEMs KaK B OTHOIICHHUHM TMAPTHEPCTBA CYIIECTBYCT BO3MOXHOCTH H3BATH BCHO KOMIIAHUIO, C€CJIN
(I)I/I3I/I"IGCKO€ JIMO, B OTHOLICHUU KOTOPOI'0 BEACTCA pacClICAOBAHNC, OCYHICCTBIACT HECIIOCPCACTBCHHOC
BJIMSAHUC HA MMAPTHEPCTBO.

Kommanusi cunTtaercs HE3aKOHHOW, €CIH €€ JAeATEIbHOCTh, 3ajJada WKW Ielb MPOTHBOpEedaT
UMIICpAaTHBHBIM HOpMaM (norme imperative), oOLIECTBEHHOMY TOPSAKY WIM  OOIECTBEHHON
HPaBCTBEHHOCTH. TakuM o00pa3oM. KOMIIAHMS. KaK MpPaBWIIO, CUYMTAETCs HE3aKOHHOH, €ClIH ee
€MHCTBEHHOW IIEJIbI0 SBJSETCS OTMBIBAHHWE JEHET, €CIM OHa MPOW3BOIUT WM MPOAAET TOBAPHI WU
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YCIIYTH, MPOU3BOJCTBO M TNpPOJaka KOTOPBIX HE JOMYCKAETCS IO 3aKOHy, WM MPOTUBOPCUUT
OOIIIECTBEHHONH HPaBCTBEHHOCTH. lIpuMepoM HE3aKOHHOW KOMITAHMH SIBISICTCS OaHK, KOTOPBIMA
OCYIIECTBIISIET AEATEIHHOCTh, HECMOTPS Ha OTCYTCTBHE pa3pelleHrs Ha OCYIIeCTBIEHHEe OaHKOBCKOM
JesATeNIbHOCTU. [[st Toro, 4yToObl OBITH MPU3HAHHONH HE3aKOHHOW, KOMITAHUS JIOJDKHA IMOCTOSHHO
3aHUMATHCS 3aMPEIICHHBIMU BUAMU JIESITEILHOCTH.

WranpsiHCKOE 3aKOHOMATENICTBO TAaKKe B OCOOOM TMOPSAIKE YPETYIHpPOBAIO H3IBSITHE aKTHBOB TaK
Ha3plBaeMOH KommaHuu-Maduu. Maduo3Has KOMIaHUs OTJIMYAaeTCsl OT HE3aKOHHOH KOMIIaHMH,
MOCKOJIBKY HECMOTpPSI Ha TO, 94TO (hOpPMaTbHO OHA MOXET OBITh 3aKOHHON M OCYIIECTBIISITH 3aKOHHYIO
JIesITeIbHOCTD, OHA, KaK MPaBIIIO, KOHTPOJIUPYETCA W/Win (UHAHCHPYETCS] OpraHu3alusIMi MapuO3HOTO
TUIA, KOTOPblE HHBECTUPYIOT CBOM KalMUTaJbl B CXEMbl HE3aKOHHOTO MPOUCXOKIEHUS UIH UCIOJIB3YIOT
HE3aKOHHYI0 KOHKYPEHLHUIO IJIsi TOTO, 4TOOBl MPUAATh €fi KOHKYpEHTHOE MPEUMYIIECTBO, HampuMep,
MOCPEACTBOM MaHUITYJIMPOBAHUS MTOPSIKOM OCYIIIECTBICHUS TOCYIapCTBEHHBIX 3aKyTOK. [lomoxkeHus 06
U3BATHN aKTUBOB y Ma(MO3HBIX KOMIIAHWH OCHOBaH Ha HEOOXOAMMOCTH OOPOTHCS C OpPraHU30BAaHHOM
NPECTYNHOCTBIO, KOTOpass 3a HECKOJBKO JIeT  YBEJIMYMBaeT OOBbEM HMHBECTHLIUH W TOCTOSHHO
WHBECTUPYET JOXOAbl OT HPECTYNHOM MAEITEIBHOCTH B 3aKOHHBIE KOMIIAHUHU, HCIOJIB3YEeT TaKoe
WHBECTHPOBAHMUE IS OOecriedeHns HailMa KOMIAHHAMH (U3NYECKUX UM, KOTOPBIE MMEIOT CBS3H C
Madueld, KOTOpble BIOCIEACTBUN KOHTPOJIUPYIOT U HAMPABIISIOT MPEANPHHUMATEIBCKYIO ACATEIbHOCTh
KOMITaHHH.

B cooTBeTCcTBUM C UTAILIHCKUM 3aKOHOJATCILCTBOM Cy[, KOTOpBIﬁ nU31acT OpACp HAa U3BATUC aKTUBOB,
TaK)Ke Ha3Ha4aeT CYAbl0, KOTOpble OyJeT KOHTPOJIHMPOBaTh M OCYIIECTBIATH HAA30p B OTHOILICHUU
u3bsATH akTHBOB. Cyn TakKe HaszHayaeT CyneOHOro aaMuHHCTparopa (amministratore giudiziario).
CyneOHble  aIMHUHHUCTPATOPHI  BBIOMPAIOTCS W3 CIHMCKA HAIMOHAJIBHOTO  peecTpa  CyIeOHBIX
AIMUHUCTPATOPOB M OOJDKHBI CICHUAIM3UPOBATHECA B KOMMCEPYCCKOM AIAMHUHHUCTPUPOBAHUH. Onn
CUMTAIOTCSI TOCYIAPCTBEHHBIMU JIOJDKHOCTHBIMU JIMIIAMH W HECYT OTBETCTBEHHOCTH 338 COXPAHCHHE W
yIPaBJICHHE U3BSTHIMUA aKTHBAMH Ha TPOTSHKCHHH BCETO MPOU3BOJCTBA 1O Jeiy. M3bsiTHEe aKTHBOB HE
MOXET JJINTBCS MEHEEC OAHOI'O I'oJa U JOJIBIIC ITATH JICT.

Hasnauenune agMuHHCTpaTOopa MOXKET OBITH OTMEHEHO B JII00OE BpeMsl B CIydae €ro HECOOTBETCTBHUS
3aHUMAaeMOW JIOJDKHOCTH WJIM NPU HaIM4YMH TPYObIX ommOOK. B Teuenme 30 mHel ¢ MOMEHTa CBOETO
Ha3HAueHHs CyAeOHBI aJMHHUCTPATOp [IOJDKEH TMPEJOCTaBUTh CYAbE, KOTOPBIH YIIOJIHOMOYEH
OCYILIECTBIISITh HA/A30p HaJ YHpPaBICHHUEM H3BSITHIM HMMYILECTBOM, OTYET 00 aKTHUBaX, a Takxke 00s13aH
3aperucTpUpOBaTh BCE MEPHI, KOTOPBIE OH IPHHUMACT B OTHOLIEHWHM H3BSITOIO HMYILECTBA, B
peecTpe/KHuUre.

Ecnu oTcyTCTBYyeT BO3MOMKHOCTH OOECHEUUTH MPONOJDKEHHE KOMMEPUECKOW AEATEIIbHOCTH WIH €€
BOCCTaHOBJICHUS, TO CYJ BIIPaBe, IOCJe TOT0, KaK 3aciyliaeT MPoKypopa 1 CyIe0HOTO aIMUHHCTPATOPA,
3aKpBITh KOMITAHUIO W MPHUCTYIHUTh K €€ JUKBUAAIMH. [TopsSIoK TUKBUAAIMH TOAPOOHO PETYIHPYETCS U
KOHTPOJIMPYETCA CyIabel st obecrieueHus: coOMrofeHus MpaB KpeauTopoB. B uwactHocTH, pabOTHUKH
KOMIIaHHUH TOJTy4aloT MPEUMYIIIECTBEHHOE MPaBo Mepe]] BCEMH IPYTUMHU KPeIUTOpaMH.

3akoH 00 oTBeTcTBeHHOCTH ropuaudeckux iur 231/2001 Taxke BBeT BO3MOXXHOCTh NPUHSTHS
MpEABAPUTEILHBIX MEP B OTHOLICHWM KOMIIAHUM 32 COBEPILUCHUE OIPEACICHHOIO KOJIMYECTBa
npecTtymieHui. Takue Mepbl BKIOYAKOT — IPUOCTAHOBICHHWE JEHCTBUS JIMLCH3UMH M pa3pelieHui,
CBSI3aHHBIX C MPECTYIUICHUEM, BPEMEHHBIA 3alpeT Ha 3aKIOYEHHE JOTOBOPOB C TOCYJApPCTBEHHBIMU
OopraHaMu, MPUOCTAHOBJIEHUE OKa3aHUS MOMOILH, COACHUCTBUS WIIK YCIYT CO CTOPOHBI TOCYAApCTBA, WIH
3amIpeT Ha PeKIaMy TOBapOB WJIH YCIIYT.

Takue Mepbl MOTyT OBITH NPHUHATH HUCKIIOYUTEIBHO B OCOOBIX OOCTOSITENBCTBAX, TaKMX KakK, €CIIH
KOMITaHHS MTOJIYYMJIA CYLIECTBEHHYIO BBITOJlY OT HPECTYIUICHHS, WIH €CIIU MPECTYIICHUS OBTOPSIOTCS,
a cyneOHOe pelleHHe yxe ObUIO MPHHSATO B OTHOIICHWH IMPEIBIAYIIErO MPECTYIUICHHUs. Takue Mepbl
MOTYT IIPOJOJIKATHCSA OT TPEX MECALIEB JI0 IABYX JIET.

Cyn, B cimydasx, KOrZJa [JEATeNbHOCTh MOXXET OBITh MPHOCTAHOBJICHA TPU TPUHATHH MeEp
NpeAyNpexkICHUsI, MOXET Ha3HA4YUTh CyJIeOHOTO aJIMUHUCTPATOpa, KOTOPHIA CMOXET 00ecrednuTh
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MPOJIODKEHUE NISATEIILHOCTH, B CITy4ae, KOrja KOMIIAHHs OKa3bIBaeT OOMIECTBEHHBIC YCIYTH, WM KOTIa
MpeKpalieHne IesITeNbHOCTH MOXET HETaTHBHO CBS3aThCS HAa TPYIOOBOM Haiime. JlesTenbHOCTh
CyleOHOTO  aaMUHHCTpaTOpa CKOHIICHTPHPOBaHA Ha TPHUHATHH Mep, OOECIeYHBAIOIINX
(YHKIIMOHUPOBAHUE MEXaHM3MOB BHYTPEHHETO ayJuTa JUIs MPEAOTBPAICHHUS HAPYIICHHN, B TO K¢
BpeMs OH HE BIpPaBe MPUHUMATH YPE3BBIUYAHHBIC MEPHI YIIPABICHUS.

B Hcnannn n3bATHE W yIpaBiIeHWE WMYIIECTBOM YAaCTUYHO perynupyercs cratbeil 129 YromoBHOTO
KoJieKca. 3aKpbITHE WM IPUOCTAHOBIICHUE JAESITEIbHOCTH KOMIIAHUN OCYIIECTBISAETCS UCKIIOUUTENBHO B
TOM CIIy4ae, €CJIM KOMIIaHHUsI HEOCPEICTBEHHO y4acTBYET B OCYILIECTBICHUN HE3aKOHHOM eATeIbHOCTH.
B penxux ciyuasix, cyzipsi BpaBe Ha3HAYNTh aAMUHUCTPATOPA KOMIIAHUH.

Cy}]eﬁﬂble cpeacrsa HpaBOBOﬁ 3alllMTbl B OTHOIICHUU OpPAECPOB HA 3aMOpPAKUBAHUEC U U3BATHE
AKTUBOB

B orHomeHnn mpuMeHMMOCTH cTathl 6 § 1 B ee rpaxknmanckoil yactu, Cyn MOBTOpSIET, YTO B €T0
MOCTOSIHHOM CyZeOHas TMpaKTUKE CTaThsl 6 HE TPUMEHSETCS K TIPOU3BOJCTBY, CBSI3aHHOMY C
IPOMEKYTOYHBIMHU Op/IEPAaMH WJIM MHBIMH MEpaMH TPECeUeHMs 10 Hadaia MPOM3BOACTBA IO CYIIECTBY,
MIOCKOJIBKY TaKWe MEpbl, KaKk MpaBHJIO, HE MOTYT pacCMaTpUBATHCS KaK ONPEACISIONINE TPaKIaHCKUe
npaBa U o0s13aTenbeTBa (CM., ToMuMO nipodero, «JIxaddpeny nporus Opannuu» (Jaffredou v. France)
(pem.), xanoba Ne 39843/98, 15 nexadps 1998 r.;), mo geny «Kpecc nporus ®@panrum» (Kress v. France)
(pemr.), xanoba Ne 39594/98, 29 despans 2000 r.; «AIINUC a.c. mpotuB CroBakuu»(APIS a.s. v.
Slovakia) (pem.), sxamoba Ne 39754/98, 13 samBaps 2000 r.; mo pgemy «CTapuKoOB IPOTHB
I'epmannm»(Starikow v. Germany) (per.), xamo6a Ne 23395/02, 10 ampenst 2003r.; o memy «JIubep
npotuB benmprum» (Libert v. Belgium) (pemr.), sxamo6a Ne 44734/98, 8 utons 2004 t.).

Jlums B Buae uckmoueHuss Cya NPUHSAT IPUMEHHUMOCTh cTaTbud 6 § 1 t K TPOMEKYyTOYHOMY PEIICHHUIO
(cMm. pemenns mo neny «Mapkace Kap Xaep JIta. mporus Kumpa» (Markass Car Hire Ltd v. Cyprus),
xanoba Ne 51591/99, 23 okrsiops 2001 r.; mo meny «Ip Kanama» (Air Canada), ykazannomy Beiie, §§ 15
u 56; 1o geny «3JIMHCAT, CHOJ. ¢ p.o. mpotuB bonrapuu» (Zlinsat, spol. s r.0., v. Bulgaria), xaino6a Ne
57785/00, § 72, 15 urons 2006 r.).

[Tpu m00BIX 0OCTOATENBLCTBAX Y TEX JIUI, KOTOPbIE UMEIOT 3aKOHHBIA MHTEPEC B OTHOIICHHU U3BSITOTO
UMYIIECTBA, JOJDKHBI MIMEThCSI CPEJICTBA JJIsi OOpallleHus B CyJ| JUIsl U3MEHEHHUs 3alPETHOTO CyAe0HOTO
NpUKa3a WIK OCBOOOXKACHWS HMMYILECTBA, HPU YCIOBHHM OCYIIECTBJICHHS HAAJIEKAIIEro KOHTPOJIS,
MOCKOJIBKY OTCYTCTBHE BO3MOXHOCTH M3MEHHTH OpJep Ha 3aMOpaXMBaHHWE aKTHBOB MOXET ITOBJIEYH 32
coboii npumenenue crathk 13 EBponeiickoit KonBeHInm.

B coorBercTBHM ¢ THNOBEIMU TToNnokeHHaMU FOHO/JIK 00 0TMBIBaHUH JEHET:

Opzep Ha 3aMOpakMBaHUE [M3bATHE]| MOAJICKHUT OT3BIBY B JIF000H MOMEHT BPEMEHH [yINOJHOMOUYCHHBIM
opraHoM| mo TpeOOBaHHUIO [IPOKYPATYPHI/MHOTO YIOJIHOMOYEHHOI'O OpraHa], MM Jro00ro MHOrO JIMIA,
YTBEPKIAIOIIET0, YTO TAKHE MEPhI 3aTPOHYIIH ero/ee, Korja 0osee He MMEIOTCs KaKue-IMOO OCHOBaHMUS
nojaraTb, YTO 3aMOPOXKEHHBIE [U3bATHIC] JEHEXHBIE CpPEJCTBA JOJDKHBI HCIOJB30BATHCS MM
pacrpenensiThes B LEIsX COBEPLICHUS MPECTYIUIEHUS B CBSA3U C TEPPOPHU3MOM.

[IpaBo Ha mepecMOTp TakOH Mepbl MOXKET OBbITh peaqn30BaHO «B Jr000e Bpems»: Ilepecmorp MoxeT
notpedoBaThbc B LENSAX HM3MEHEHHMsS WM IpeKpameHus npuHsatus Mmep. IlepecMoTp MoxeT OBITH
OCYILIECTBIIEH B ciy4ae, KOTJa, HallpuMep, JIUI0 MOXKET MPEAOCTABUTh HOBOE J0Ka3aTeIbCTBO, KOTOPOE
OTCYTCTBOBAJIO BO BpEMs CIyIIAaHUS, B XOJI€ KOTOPOTO Mepa ObLIa BIEpBBIE MpHMEHEHa (cTarths 35
OTMeHa Mepbl IPEeaYNPEXKICHHS).

HammonansHOe mpaBO W MONWTHKA JOJDKHBI SICHO YKa3bIBaTh MpaBa JOOPOCOBECTHBIX TPETHHX JIUI] HA
UMYIIECTBO, B OTHOIIICHHH KOTOPOTO M3/IaH CyIeOHBIN 3alPeTHBIN MPUKa3.

OHu TaKke MOT'yT BKJIKOYAaTb pa3spCHiCHUC JIUIY, OCYHICCTBIIAIONICMY 3aKOHHYHO TOPIrOBYHO WIIN
KOMMEPUYECKYIO ACATCIBHOCTh, KOTOPass Ha MHBIX OCHOBAaHHA MOI'JIa OBI OBITE IMOJABEPIrHyTa U3BATHUIO, NN
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pa3pelieHusT BIaJeNbliaM MPOJO/DKAaTh 3aHUMAaTh KOMMEPYECKYI0 HEJBIKUMOCTh (JIy4IlIMe TPAKTUKU
00JIBIIIOI BOCEMEPKH 10 3aMOPAKUBAHUIO M aIMUHUCTPHUPOBAHHIO U3BSITOTO HMYIIIECTBA).

B coorBercTBumM ¢ PamounbsiM pemenuem coera 2003/577/JHA ot 22 wuronsg 2003 o0 uCHONHEHUU B
EBponeiickom Coro3e pelieHuid 0 3aMOpakKMBaHUU UMYIIECTBA WM J0KA3aTEIbCTB TOCYyAapCTBa-uiICHBI
JTOJKHBI 00ECTIEYUTh, YTOOBI Y JIF000# 3aMHTEPECOBAHHONW CTOPOHBI, BKITFOYasi TPEThH CTOPOHBI, UMENHCh
CpeJICTBa MPABOBOM 3aIIUTHI 0€3 MPHOCTAHABIUBAIOIIECTO JEHCTBUS MIPOTHB PEIICHHUS O 3aMOPaKUBAHHH.

B cootBercTBHU ¢ pyKOBOACTBOM BcemupHOro 6aHka 10 BOCCTaHOBJCHMIO aKTHBOB B CIIydasX, KOrna
TpeThe JHMLIO HMEET HMHTEpeC WIH JAOMI0 B KOMMEPYECKOW MAEATENbHOCTH WM WHBECTHLHOHHOM
OPEANpHUITUHs. ¢ OOBEKTOM, MPAKTUKU OYIOYT CTPEeMHThCS yOeAWThCS B TOM, YTO JAHHBIH HHTEpEC
peanu3yeTcs Ha JOOPOCOBECTHBIX HayajlaX, a TAK)KE YTO COOTBETCTBYIOIINI HHTEpEC HE MPUHAICKUT U
HE KOHTpoJIupyeTcs: 00bekToM. Eciau 3T0 moaTBepkaaercsi, TO BaKHO COCTaBUTh IPUKA3 TAKUM 00pa3oM,
4T00 MHTEpPECHl TPETHHX JIML HE MOUICKAIN UIBSATUIO WIH OTPaHUYeHUI0. B Takux ciydasx, 3anpeTHbIH
NpUKa3 MOXET COoJepKaTh TpeOOBaHHE O MPOJOHKEHHUH KOMMEPYECKOH AeATeNbHOCTH B OOBIYHOM
HOpsiIKe, HO C IPUMEHEHHEM CTPOTHX TpPeOOBAaHUM K IPENOCTaBICHHIO OTYETHOCTH CyIy, a TaKxKe
KOHTPOJISI CO CTOPOHBI YIIPABIISIOIIEI0 aKTUBAMH, TAKUM 00pa3oM, 4ToObl HE Y4acCTBYIOIIME JIMLA MOTJIH
y4acTBOBaThb B KOMMEPYECKOH AEATENFHOCTH WM TOJIy4aTh MPHOBLIb, HO NENOHHUPOBAHWU KAKUX-THOO
BBITOJ], TOAJISKAIIUX YIUIaTe OOBEKTY U MPENyNpexIeHHE KaKoro-Tubo ydacTusi 00beKTa B YIPaBICHUH
KOMMEPUYECKON e TeIbHOCTH.

Kputepun xoHduckanuu: 3aKOHHOCTb, NPONOPIUOHAILHOCTb, INepepacipeaeieHue OpeMeHU
AOKa3bIBaAHUSA

Konguckaryst 10KHA ObITH 3aKOHHOM U TIPEYCMOTPEHA 3aKOHOM, KOTOPBIH TpeOyeT Haau4Hs ICHOTO U
TOYHOTO MPABOBOT'O TIOJIOKEHUs, IPUHATOrO B COOTBETCTBUH C HOPMAaMH IpaBa (IOCTAHOBJIEHHUE I10 JETy
«Aoxcueosuy npomus Poccuu»(Adzhigovich v Russia u mo geny «Can npomue Poccuu» (Sun v Russia).

Kpome Toro, mnpuObuib, KOTOpass MOXeT OBITh KOH(HCKOBaHA, JOIDKHa OBITh CBs3aHAa C
NpaBOHAPYIICHUSMH, KOTOPBIE (OPMHUPYIOT OCHOBAHUS JUIS IPUTOBOPA OTBETYHKA. Kpome TOro, akTHUBEI
JOJDKHBI OBITH OTpaHWYEHBI TEMH, KOTOpBIC INMpPUHAIJICKAT OTBETYHMKY, XOTS ITAaHHBIM BOMPOC YacTo
paspenraeTcss MOCPEJCTBOM JOMYIIEHWH W IMUPOKUX TOHSATHH «COOCTBEHHOCTH», JUII TOTO YTOOBI
BKIIIOUHTH aKTUBBI, KOTOPBIE MPUHAJIEKAT OTBETUHKY, KOHTPOJIHPYIOTCS UM HIIH MOJJAPEHBI eMY.

TepMI/IH «BbIT'0a», KaK IMpaBUJIO, UMECT HIMPOKOC OMPECACICHUE, KOTOPOC BKIIOYACT MOJIHYIO CTOUMOCTD
JCHCKHBIX CPEACTB WM HC ACHCKHBIX BbITO[, IMOJYYECHHBIX OTBETYHKOM (I/IJ'II/I TpeTBeﬁ CTOpOHOﬁ 1o
YKa3aHUuro OTBeT‘II/IKa), HAIMpsAMyrO UJIKM KOCBECHHO B PE3YJIbTAaTC COBCPUICHUS ITPABOHAPYIICHU.

[TpubbLIb, Kak NPaBUIO, TAKKE BKIOYACT OOJbIE, YE€M MPOCTO BO3HATPAXKIACHUS (HPUHAHCOBOTO
xapaktepa. HekoTopbie mpuMephl BKITFOYAIOT CIEAYIOIIEe:

e CTOMMOCTb [CHEKHBIX CpEACTB WIM aKTHBOB, (aKTHYCCKH IIONYYCHHBIX B pe3yibTare
COBEpIIeHUS TpaBOHApYIIEHHUs (HAmpUMep, JOXOAbl OT IEPBOHAYAIBLHOTO JIOTOBOPA,
MOJTyYEHHBIE TTYTEM B3STKH);

e CTOMMOCTb aKTHBOB, IMOJYYEHHBIX WJIM PEaTU30BaHHBIX (JIMOO OTBETYMKOM, JINOO TpeTheit
CTOPOHOHM IO YKa3aHUIO OTBETYHMKA) NPSMO HMJIM KOCBEHHO OT IpaBOHApYLICHHUS (HampuMep,
JIOIIOJIHUTEINbHAs paboTa. NOJydEeHHasl B paMKax TOro K€ CaMOro JJ0roBOpa); a TakxKe

e CrouMoCTh MPHUOBUIH, YCIYT WIM TMPEUMYIIECTB, HAYUCIEHHBIX (B MOJB3Y OTBETYHKA WIU
TPEThETO JMIAa MO YKa3aHHIO OTBETYMKA) MPSMO WM KOCBEHHO B PE3yJbTaTe COBEPIICHHUS
NpaBOHAPYIIEHUs (HampuMep, BO3SMOKHOCTh TMOJIyYeHHsI OyIyLIMX JOTOBOPOB B 3aBUCUMOCTH OT
OTIBITA, MOJIyYEHHOTO HAa OCHOBAHUH IIEPBOHAYAIBHOIO I0TOBOPA, MOIyYSHHOTO Yepe3 B3SATKY).

B nene «lupunez npomus Hudepranooe» (Geerings v Netherlands 3asButens xanyercs, uto opaep Ha
KOH(HCKAILUIO, W3JaHHBIA B €r0 OTHOLIECHHH, HAapyLIaeT ero mpaBa Ha MPE3yMIILUI0 HEBUHOBHOCTH B
COOTBETCTBHH CO CTaThel 6(2), MOCKOIBKY OH OCHOBAaH Ha BBIBOJAX CyJa O TOM, YTO OH IOIYYHII
NPEUMYIIECTBO B pe3yJibTaTe MPaBOHAPYNICHWH, B OTHONIEHWH KOTOPBIX OH OBbLI ONpaBlaH B XOJIE
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OCHOBHOTO YTOJIOBHOT'O CYIOIPOM3BOJICTBA, HMHUIIMUPOBAHHOTO B ero otHomeHuu. ECIIY cormacuics,
yKazaB, 9TO «KOH(HCKAIWI» B pe3yabTaTe NMPUTOBOPA SBJSUIACH HEHAJIekKAIleHd Mepoil B OTHOLICHHUH
aKTHBOB, O KOTOPBIX HE U3BECTHO, MPUHAIEIKAT JIX OHU 3aTPOHYTOMY JTUILY.

B nene «fOyuc» (Jucys) ECITY monTBepaui, 4ToO, KaK MpPaBHIIO, 3aKOHOAATEIBCTBO O KOH(HCKAIMU B
LIEJIOM TIPU3HAHO MPONOPLMOHAIBHOM, B CIydae, KOIZa OHO IpelyCMaTpUBaeT Ype3MEepHOe Opemsl I
rpaXJaHWHA, WIA B ClIydae, KOIZa B OTHOILICHWM AaKTHBOB, MMEIOIIUX BBICOKYIO CTOMMOCTb, WM3JaH
NpUKa3, a TaKkKe CYIIeCTBYST HECYIIECTBCHHAs WM ciabas CBA3b C MPECTYNHBIM JeiicTBUEM (Kak
IpPaBUJIO, B CBSI3M CO CPEICTBAMU COBEPIUCHHSA IPECTYIUIEHUs), CyObl YCTAHOBWIIM, YTO TaKas
KOH(HCKaIU HUMYIIECTBA SBISIETCS HEIIPOIOPLHUOHATBHOM.

Bo ®paniuu koH(uckanus UMYIIECTBA B TEYCHUE JOITOTO BPEMEHH SIBIISIIACH HAWBBICIICH MeEpoi
HaKa3aHWsA, KOTOpasi IPUMEHSIIOCh UCKITIOUUTENFHO JIJIsl CAMBIX CePhEe3HBIX MPECTYIUICHHH. B HEKOTOPBIX
rocy/apCTBax-wICHax MpaBo COOCTBEHHOCTH Ha JIOM IOCTABJICHO BBIIIE WHBIX 3aKOHOB, U KOH(UCKALIUS
€JMHCTBEHHOT0 MECTa MPOXKMBAHUS 3aIPEIIacTCs, BHE 3aBHCUMOCTH OT TPOUCXOXKIACHHUS (PUHAHCOBBIX
CPEeJICTB, KOTOPBIE OBLIH MCTIOIB30BAHBI JIJISI €T0 MMPHOOPETEHHS.

ECIIY ycraHoBWJ, 4YTO TIPE3yMIIUs HEBUHOBHOCTH Ha CTaJUM 3aMOpPaXKUBAHUS aKTHBOB He
IPHUMEHAETCS, OIHAKO IMPUMEHAIOTCA APYTHe TapaHTHH, IPEAyCMOTPEHHBIE B COOTBETCTBHH CO CTaThel
6.

AKTHBBI, B OTHOIICHHH KOTOPBIX MPUMEHSIOTCS 00CCIICUUTEIbHBIC MEPBI, SBISIOTCS TAKUMH aKTHBAMHU,
KOTOpbIe HEOOXOMUMBI JUIS YJOBICTBOPEHHS BO3MOXHOTO OpJliepa Ha KOH(HCKAIUio. 3asBICHHS Ha
MPUMEHEHUE O0CCIICYUTEIBHBIX MEP JIOJDKHBI OBITh TIIATEILHO 0OpabOTaHbBI, YTOOBI COOTBETCTBOBATH
CaHKIIMU WM CaHKIHUAM KOH(UCKAIMKU (IIOCKOJIKY OoJiee YeM OJIHO JIMIO MOXKET MOJICKATh
YrOJIOBHOMY TPECIIEIOBAHHUIO), KOTOPBIE MOTYT JCHCTBOBATH B OTHOIICHUH 3aMPEICHHOTO WU U3BATOTO
UMYIIIEeCTRA.

ObecneueHre TOro, YTo0 K COOTBETCTBYIOIIMM akKTHBaM OyIyT HMPUMEHSATHCS OOECHEUUTENbHBIE MEpHI,
3aBHCUT OT yCTAaHOBJIEHHON CHCTeMbl KOH(HUCKaUuH (T.e. CUCTEMa, OCHOBAaHHAsl Ha MMYIIECTBE WUJIM €TI0
CTOUMOCTH).

Hapnexamuii mopsiiok 3aiiuThl, JOJKEH ObITh, OJHAKO, YCTAHOBICH JIsl OOCCIECUYEHHUS] TOro, YTOOBI
00OBUHSIEMBIH MOT 3QQEKTUBHBIM 00Pa30M OMPOBEPTHYTh TaKHe MpeanojioxeHus (aeno «Paw Xoawe
npomue Ppanyuu» (Pham Hoang v France [1992]), a Takke J0Ka3aTh, YTO aKTHBBI IMOJYYECHBI HE OT
MPECTYHOM JiesiTenbHOCTH. HeKoTophle OrpaHuYeHus TakKe HEOOXOMUMBI JIJIsl MacIiTada MpUMEHEHHS
pacUIMpPeHHOW KOH(HCKAIUKM, OHA HE MOXET, HANpUMep, MPUMEHITHCA K aKTHBaM, CBS3aHHBIM C
MPaBOHAPYIICHUEM, B OTHOIICHHWH KOTOPOTO OTBETYUK ONpaBlaH (meno  «lupunez npomug
Huoepranoos» (Geerings v Netherlands [2007]). Borpochl Takyke MOTYT BO3HHKHYTH B CBSI3H CO CTaThel
7, €CIIM PEIKUM MIPUMEHSIETCSI ¢ OOPATHOM CHIION K aKTHBAaM, MOJYYSHHBIM JI0 €r0 BBEICHHSL.

B nene «@uuaunc npomue Coedunennoco Koponescmea» (Phillips v UK) ECITY moBTopwi, d9TO
NPUHLMII, B COOTBETCTBHU C KOTOPHIM OOBHMHEHHME JOJKHO HECTH OpeMs IOKa3bIBaHUs, HE SIBIISETCS
CTPOTHM - yOenuTeNnbHbIE MPEAIONOKEHUS SBISAIOTCS HNPUEMIIEMBIMH 10 T€X IOp, IOKa I'OCYAapCTBO
JIEHCTBYET B pa3yMHBIX Tpejenax. Pemarommm 3HaueHneM Jist efia cTal TOT (akT, 4TO HAlMOHATBHBIN
CyIbsi UMeeT CBOOOIYy ACHCTBHHA B OTHOLICHWH NPHMEHEHHS AOMYIIEHHH, a TakKe 4YTO OH BIpaBe
n30eraTb MPUMEHEHUS JOIYLICHUH, €CJIM 3TO MOKET MPUBECTH K Cephe3HON HecnpaBeannBocTH. O1HaKo,
HapylleHue cTaThbl 6 OTCYTCTBYeT. B IeoM, KaKeTcs, YTO COOTBETCTBUE 3aKOHHBIX JIOMYIIECHWH B
OTHOIIICHUW PEXHMMa PacUIMPEHHOW KOH(HUCKauu co crarbedl 6(1) u (2) moUIeKUT OIEHKE B KaKIOM
OTIENBHOM ciydae, u OyJeT COOTBETCTBOBATD, €CIIM MPUMEHSETCSA Pa3yMHO, a TaKKe ecIM HaJylexalast
MpolecCyaTbHas 3alliTa YCTAHOBIEHA B XO/I€ TIpoIiecca.

CYIJ_ICCTByeT MHOKECTBO TOJIKOBAaHHMM B OTHOIICHUH IOJIOKCHUH O 6p€MeHI/I JOKa3bIBaHMA. B 10 BpeMA

KaK B HEKOTOPBIX CTpaHax OpeMs JOKa3bIBaHUS JICKUT HA OJHOW CTOPOHE, B IPYTMX OHO MOXET OBITH
TaKKe paserneHo (HanpuMep, B benbrum).
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B HekoTophIX cTpaHaX, OpeMs JOKa3bIBaHUS OJHOW CTOPOHBI MOXKET NPUMEHSTHCS ISl HEKOTOPBIX
MpecTyIieHNH (HanpuMep, HAPKOTHKX M OpraHN30BaHHAS MIPECTYMHOCTh B UTanun).

B HexoTOpBIX CTpaHax pacnpeseneHre OpeMEHN OCYLIECTBISCTCS [0 YCMOTPEHHIO Cy .

B HekoToprIx cTpanax (Takux kak Yemickas PecmyOimka), He TOJBKO OTCYTCTBYET Opems JOKa3bIBaHUS
OJTHOW CTOPOHOM, HO, OYCHb BBHICOKHH YPOBEHb CTaHAapTa JOKA3bIBAHUS B OTHOIICHHHU JIEN 00 U3bIATUH
aKTHBOB.

Konduckanms 1oxomoB ot npectymnHo# nestensHocT B Coenmnuennom KoponescTBe Bennkobputannu n
CegepHoii Mpnannuu, kak yka3aHO B 3aKOHE O J0XOJaX OT MPECTYITHOHW NESATSILHOCTH, MOXKET OBITh
pasjelieHa Ha JBE KaTCropvH: KOH(PHUCKAIMIO JOXOJOB OT «OOIICH MPECTYIHOW AEATEIbHOCTH» (Tak
Ha3bIBaeMble «IIPABOHAPYIIEHUS, CBSA3aHHBIE C 00pa3oM JKHM3HH, KaK YKa3aHO [anee) U «ocoOoin
MPECTYIMHON AeATenbHOCTH». Takoe pa3lieliCcHHe OKa3bIBacT BIMSHUE HAa pacIpeleicHue OpeMeHU
JTOKa3bIBAHUS.

[Ipu BbIHECEHMH Opzepa Ha KOH(MHUCKAIMIO Cy[ IOJDKEH NPUHATH PEIICHHE B OTHOIICHHU TOTO, BEJ JIX
OTBETYUK KIIPECTYIMHBIH 00pa3 )KU3HU» WK HET, ¥ €CJIM BeJl, TO MOJydall JIM OH (PMHAHCOBYIO MPHOBLIH
OT TaKOTO 00pa3a )KU3HU W HET (CM. TIOJPOOHOCTH Jaree).

CormacHo 3aKkoHY O J0XOJax OT MPECTYIHON AESITEIBLHOCTH, €CIIU CYy YCTAaHOBHUT, UTO OTBETYUK BEIET
MPECTYMHBIN 00pa3 >KM3HM, 32 MCKIIOUEHHUEM CIydacB HAJIMYMS BBICOKOTO PHCKAa HECIPaBEIIMBOCTH,
Cyx caenaet cneayronme 4YeThIpe TOMyICHHS:

1. moboe UMYIIECTBO, NMEPEIaHHOE OTBETYMKY B JIHO0OE BpEMs IOCJIE COOTBETCTBYIOLICTO JTHS,
KOTJIa UM TONTydeH Pe3yJbTaT ero OOIIel MPEecTymHON AesTeTbHOCTH, U B KpaTJalllie CPOKH,
KaK TOJIbKO OH WJIM OHA BCTYITWJIM BO BIIQJICHHE UM; a TaKKe

2. mo0oe WMYIIECTBO, KOTOPBIM BJaJIce€T OTBETYUK B JF000OE BpeMsl IMOCIe OaThl BBIHECEHUS
MPUTOBOPA, KOTOPOE OBLIO MONYYEHO MM WM €il B Pe3yNbTaTe ero Wid ee oOIIel MpecTyImHOH
JIESATEIbHOCTH WM B KpaTyailiie CpOKH, KaK TOJIBKO HU MM OHAa BCTYIIIIN BO BIIaJICHUE M,

3. moOble pacxolibl, TOHECEHHBIE OTBETYMKOM B JIO0OE BpeMs TOCIE COOTBETCTBYIOIIETO JHS, U3
UMYIIECTBA, MOJYYCHHOIO MM WJIM €W B pe3yjibTare ero Wik ee¢ oOlell NpecTymHOR
JIESITEIIbHOCTH, & TAaK¥Ke

4. B 1emAx OIEHKH I00OT0 WMYIIECTBA, IONyYEHHOTO WM IPEAIONIOKUTENIEHO TOIYyYeHO
OTBETYMKOM, OH WJIU OHa MIOJIYYHIIO ero 0e3 KaKoro-1u00 HHOTO HHTEepeca B €r0 OTHOIICHUH.

Ecnu npuHSTO pelieHue, YTo OTBETYMK HE BEJCT IPECTYMHBIA 00pa3 xu3Hu», Cya JOMKEH MPHUHATH
perieHre uMel JIM OH BBITOAY OT CBOEH «0co00i mpecTymHOM nesternpHocTH».. CyMmMma, Mojjiexarias
KOH(HUCKAI[MK, OCHOBaHA Ha OIICHKE IIOKAa3aHHOW (PUHAHCOBOW NPHUOBUIM, HAYMCICHHOH B IOJIB3Y
OTBETUYHKA B Pe3yJbTaTe ero JeATeNbHOCTH. CTaHaapTHOE I0Ka3aTeNbCTBO, KOTOpoe TpedyeTcs B JaHHOM
ciydae, SIBJISIETCSl TEM JI0Ka3aTeNbCTBOM, KOTOpOe TpeOyeTcss B TpakAaHCKUX jenax («bamaHc
BEPOSTHOCTEI») B OTIMYKE OT OOBIYHOTO YTOJIOBHOTO 3TANIOHA «BHE Pa3yMHOTO COMHEHHSI.

Kputepun 17151 KoH(puCKAIUN AKTUBOB, HAXOAAIINXCSH BO BJIAJIEHHU TPETHHX JIHUII

OtneneHne akTUBOB B TIOJIB3Y TPETHUX JIUIL SBIISCTCSA OOIICH MPAKTUKOM IS 3alTUTHI OT BiIacTei. Pexxum
KOH(UCKAIUU SIBISETCS, TAKUM 00pa3oM, HETIOJHbIM 0€3 HEKOTOPBIX CPEJCTB MPUMEHEHHUS K TPETbUM
CTOpPOHAaM.

B uenom, umeetcs nBa nmytu: OIHUM U3 HUX sBJsieTCsl 0a30Basi KOH(PUCKAIMS B OTHOLICHUH OTAEIHHOTO
npecTyIuieHus (HanpuMep, «OTpakeHUe» WM «OOBUHEHHE B OTMBIBAHHH JICHET), B ClIyyae 4ero Oolee
HE CYyIECTBYET TpeThel CTOpOHBI. JIpyroi m3BecTeH KaK CTOPOHHSS KOH(HUCKAIUS, KOTOPas MO3BOJISIET
pacipoCTpaHsTh JeHCTBUSA OPACPOB Ha KOH(PUCKAINIO HA TPETHUX JIHII.

CucteMa Uil CTOPOHHETO BO3MEILEHHs I0JDKHA OTPENENATh 00CTOATENBCTBA, IIPU KOTOPBIX TpeOOBaHUE
TPETHUX JIHII TIepEBEITNBACT OOIIECTBEHHBI HHTEPEC NPU KOH(PHUCKAIIUK HIM BO3BPAICHUN TIPECTYITHBIX
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akTuBOB. Hanboiee BaxkHBIM (DaKTOPOM 37€Ch SIBIIICTCS JOOPOCOBECTHOCTh TpeThel cTopoHkl. Ecu Her,
TO OHH HMEIOT TO )K€ CaMO€ HPaBCTBEHHOE MPaBO B OTHOIICHWH aKTHUBA. DTO MOXKET ObITh OUYEBHUIHO B
CITy4asx, KOTJa JINIO 3HAJIO WM MOA03PEBANIO O TOM, YTO aKTUBHI SIBIAIOTCA JTOXOJIOM OT MPECTYITHON
JICATEIILHOCTHA, HO BOIPOC CTAaHOBUTCS MEHEE SICHBIM B CIIydasx, KOTJia HEO0OXOJUMO IMPUMEHUTH
OOBEKTUBHBIN KPUTEPUH - TO €CTh, CIIy4aHn, KOTJa Y HUX HE BO3HUKIIO MOJIO3PCHUS B 00CTOSITEIHCTBAX, B
KOTOPBIX Y pPa3yMHOTO 4YeJIOBEeKa BO3HHUKIM OBl Takue TMOAO3peHUs. JIpyrmM COOTBETCTBYIOIIUM
(akTOpOM SBISETCS CyMMa; €CIH YTO-THOO YIUIAYeHO 3a aKTHUBBL, TO A3TO YCHJIMBAE€T MOpPAIBbHOE
TpeOOBaHUE TPEThEH CTOPOHBI B OTHOIICHWHW JIMIICHHOTO HMMYIIECTBA IMOTEPIEBIIETO (PYKOBOICTBO
IOHO/JIK o wmexayHapoZHOM B3aUMOJICHCTBHH B LEISIX KOH(PHUCKAIIMH JOXOJOB OT TPECTYITHOU
NIEeATCITLHOCTH).

Casa3piBasgs OOBEKT C aKTUBOM HIIU CUCTOM, OTKPBITBIM Ha HMA aACCOLIMMPOBAHHOIO JIMIIA, OJIM3KOro
POACTBEHHUKA HWJIM KOMIIAHWUH, TTOJIC3HO HU3YYUTH TPAH3AKIMOHHYIO ACATCIBHOCTBH, COIIPOBOXKAAIOIIYIO
AKTUB, U PaCCMOTPETD pAg (paKTOpOB, BKJIrO4asdi:
L CyMMYy, YIUIQUCHHYIO 3a aKTHUBbI (pI)IHOIIHaH CTOI/IMOCTL), BKJIKOYast cnyqaﬁ, Koraga HIIOTCYHas
OTBETCTBCHHOCTD II€pCaHa BMECTC C IIPaBOM;
L4 HCTOYHUK MOCHEXHBIX CPEACTB, UCIIOJIB3YEMBIX JIA ITOKYIIKM aKTHBa; JIUIO, OIJIaYWBarolIce
pacxoabl U HU3OCPKKH, CBA3aAHHBIE C aKTUBAMMU,
L4 BO3MOXHOCTH HJIN PECYPCHI COOCTBEHHMKA aKTHBOB Ha TMOKYIIKY WJIM NOAACPXKaHUC aKTHBaA, a
TaKXKC
® JIMIO, KOTOPOC 3aHUMACTCA aKTHUBaMHU, BJIIAACCT UMH U KOHTPOJIMPYCT UX.

JlaHHBIE BOMPOCHI MOTYT NPHUBECTH K HAKOIUICHHIO IOKA3aTeNbCTB, OOCTOATENLCTBEHHBIX WM HHBIX,
KOTOpBIE TIO3BOJIAT CyIy CHAENaTh BHIBOJA O TOM, YTO AaKTHBBI, NPHHAUISKAIINE TPETbEMY JIUILY,
dakTHuecky MpHHAAIEkKAT Ha OcHepUIMApHOH OCHOBE WIIM KOHTPOJHPYIOTCS OOBEKTOM, a
CJIEIOBATENbHO (€CIM 3aKOH IO3BOJSIET) IOAJEKAT OTPAHMUYCHUIO WIM M3BSATUIO, WIH BO3MOXKHOM
KoH(uCKauu (pykoBoacTBo BecemupHOro 6aHKa 10 BOCCTAHOBICHUIO AKTUBOB).

Yacmuunvle 001U 6 OMHOULEHUU AKMUBOB.

OOBeKT 4yacTo BIaAEeT YaCTUUHBIMHU JOSIMUA B AKTHUBAX WIM aKIMOHEPHOM KamHuTaie, KOMMEPYECKOM
MPEeINPUATAN WM WHBECTUPOBAaHUH. EcCiu He yTBep)KIaeTcs, 4TO OCTaBIIMECS O IMPHHAJJIeKAT Ha
OeHepuIMapHOH OCHOBE M KOHTPOJIHPYIOTCS OOBEKTOM, TO BaXKHO 00€CHEYUTh, YTOOBI 3aIPET SIBISIICS
OrpaHHUYEHHBIM B OTHOLICHUM 10JIM 00bekTa B akTuBax (pykooactBo IOHOJ/IK mo mexmyHapogHomy
B3aUMOJICHCTBHIO B LEJISIX KOHPHUCKAIIUK JJOXOI0B OT MPECTYIUICHUH).

Bo ®paHumy BO3MOXHBI U3BSTUS Y TPETHUX JIUI, IPU 3TOM TaKHe U3BATHS OOJErdeHbl BBEJACHHE M B
¢eBpare 2006 T. YroJlOBHOHW OTBETCTBEHHOCTH B OTHOIIEHHH HECHOCOOHOCTH OOOCHOBAThH
MIPOUCXOXKICHUE YbMX-JIN00 akTUBOB (non-justification de resources). D10 sBIsAETCS HanbOJEE MPOCTHIM
CIIOCOOOM ISl YTOJIOBHOTO TIPECIICAOBAHUS B OTHOLICHWH AaKTHBOB, IEPENAHHBIX JPyroMy JIHILY.
CymIecTByIOT HEKOTOPBIE JIpyTHe MPaBOBbIE BO3MOXKHOCTH ISl OCYIIECTBICHUS U3BATHS y TPETHUX JIAL,
HO JaHHOE HOBOE 3aKOHOJATENbCTBO, MCIIONB3yeMOe B HACTOSIICE BPEMs, UMEET MPEHMYIECTBEHHOE
3HaYCHUE TIepel IPYTUMU OAXO0IAMHU.

3.2.3 3axkiaouenus

W3barne wmymiecTBa SBISIETCS HEOOXOAMMBIM HMHCTPYMEHTOM JUIisi cOopa JIOKa3aTellbCTB B XOJE
YTOJIOBHBIX paccienoBanuid. OIHAKO, JaHHAS MEpa MOXKET OBbITh HEHAJIC)KAIIMM 00pa30M KMCII0JIb30BaHa
C TIOMOIITHIO PsiZia OCHOBHBIX CITIOCOOOB, HAIIPUMED:

e  JIuCKpEeuMOHHOE WM HENPOIIOPLUOHAIBHOE U3bSITHUE;
e HecoxpaHeHHe LEIOCTHOCTH H3BATOIO HMMYINECTBA WJIM HHOE HEHAJUIEXkKAlllee OTHOIICHUE K

HEMY.

XOpOIHO yperyiaupoBaHHass CUCTEMa YCTAHOBJICHUSA, 3aMOpPaXMBAaHUs, YIPABJICHUA U KOH(I)I/ICKaLII/II/I
A0X0J0B, MOJYYCHHBIX OT HpeCTyr[HOﬁ JACATCIBbHOCTH, OTBCYACT oboum Hy>XJaM JIid B(b(i)GKTI/IBHOI‘O
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paccieioBaHusl, a TaKKe HEOOXOAMMOCTH OXPaHSATh UMYIIECTBCHHBIC MpaBa TeX (M3WYCCKUX JIUI] WIN
IOPUIMYECKUX JIHI, KOTOpBIE 3aTPOHYTHI paccieloBaHHEeM. Takoe peryaupoBaHHUeE SBISIETCS HamOolee
BaXHBIM B JIeNlaX, KOTJa KOMIIAHWW 3aTPOHYTHI WM UM HECIIPABEIJIUBO NMPUYHHEH BpEI MOCPEICTBOM
U3BATHUS aKTUBOB U MEp KOH(PHUCKAITUH.

IIpu paccrieqoBaHNM 3KOHOMHYECKUX MPECTYILICHUI O9€Hb BaXKHO, 9TOOBI pacciieIOBaHUS IMPOBOIMINCH
CIIeIOBATENsIMH M TPOKYPOPAMH, KOTOpBIE MPOIUIN CIENHATH3UPOBAHHOE OOy4YeHHE II0 BOIPOCaM
SKOHOMUYECKUX aCIEKTOB MPECTYIUICHUN. Takue paccieoBaHus MOTYT COITPOBOXK/IATHCS (PMHAHCOBBIMU
paccieoBaHUSIMH, OCYIIECTBISEMBIMU CIIENUATH3UPOBAHHBIME TTO/IpA3eNIEHUSIMI, KOTOPBIE MOTYT
MPEIOCTaBUTh HAJEKHOE DJKCIIEPTHOE MHEHHE M0 (MHAHCOBBIM M IKOHOMHYECKHM acIeKTaM Jena.
JpyruM BakKHBIM acHeKTOM SBISETCA TO, YTO JAHHBIE Jeia pa3peliaoTcs ClelUaTu3upOBaHHBIMU
CyllaMU WU CYAbSIMH, KOTOPBIC MPOILIU CICIUAIU3UPOBAHHOE 0oO0yueHue. Hampumep, Bo ®paniuu
YTOJI0BHO-TIPOLIECCYaTbHBIN KOJEKC BBEN SKCKIIO3UBHYIO FOPUCIAMKITUIO U ONpeAeeHHBIX paiOHHBIX
CyJIOB U CIIEJICTBEHHBIX OPTaHOB, CIICIUATU3UPYIONINXCA HAa MPOBEICHUU PACCICIOBAHUS U YTOJIOBHOM
MpECIeIOBAaHUM TI0 SKOHOMHYECKUM W (prHaHCOBBIM BompocaMm. Cyapu, NPUHUMAIONINE PEHICHUES IO
JTAHHBIM BOTIPOCaM, JIOJDKHBI IMETh HE MeHee 4 JieT Mpo(heCCHOHAIBHOTO OITBITA.

Mepbl BBelEHBI i OOCCIICYCHHS TOrO, 4TOObI OOBICK HE NPHUBENT K HEMPOMOPIHOHAIBLHOMY WU
0ecropsI0YHOMY H3BATHIO JOKYMEHTOB WJIM YTOOBI OH HE 3aTparuBall KOMMEpYECKHE TaiHBI WU
KoH(pueHIManbHy0 uHpopManuoo. Hampumep, B HopBerun, B ciydae BBIIBIDKCHHUS BO3PAXKCHUH B
OTHOLICHUH JOKYMEHTOB, KOTOPBIE MOTYT DPacKpbhITh KOH(WACHIHAIbHYI0 WH(POPMAIUIO, JOKYMEHTHI
CKPCILUIAKOTCA II€4YaTbI0 MW BIIOCJICACTBUH PACKPBIBAIOTCA MW HU3YYAKOTCA B NPUCYTCTBUU CYAbU H
3aTPOHYTOTO (PU3UIECKOTO JIHIIA.

MesxayHapoJHBI MHCTPYMEHTBI TaKKe MOTYT BKIIOYATh MOJAPOOHOE PEryIMpOBaHHE KPUTEPHEB LIS
BBIHECCHHSI OPAEPOB IO 3aMOPAXKMBAHUIO M M3BATHIO aKTHBOB: AJSI TOTO, YTOOBI CyAbsS pa3pernl
HAJIOKUTh apecT Ha MMYIIECTBO, HEOOXOAUMO yCTAaHOBHUTb, YTO CYIIECTBYET BEPOSTHOCTH COBEPILCHUS
MIPECTYIJICHUs, YTO aKTHUBBI, MOJJIEXKAIUE APECTY, MOJYUYEHBbl OT MPECTYIHON NEATENbHOCTH, a TaKKe
CYIIECTBYET BO3MOXHOCTh PACIIOPSHKEHUS WM YHUUITOXKEHHS aKTHBOB.

ITpoKypopBkI, MOJAIOIINE XOIATalCTBO Ha BhIIAUY Opepa Ha apecT, Kak MPaBUII0, JOKHBI IPEAOCTaBUTh
CIIeIYOIY 0 HH(DOPMAILIHIO;

®  pEe3yNbTaTHl U JOKA3aTeJIhCTBA B OTHOIIICHWH YTOJIOBHOTO NMPaBOHAPYIICHUS U OOBUHIEMOTO;

®  DEe3yNbTaTHI O THIIE M CYMME MPECTYITHBIX TOXO/IOB;

® pe3ylbTaThl OTHOCUTENHHO HMMYIIECTBA, KOTOPOE MOXET OBITh H3BITO WM MPEIJIOKCHHS
OTHOCHUTEIFHO TOT'0, KAKOE HMYIIIECTBO MOXKET OBITh H3BATO U KAKOMY JIMITY OHO IPHUHA]JICIKHUT;

e OCHOBaHHUS JJIs 3aKOHHBIX YCIOBHUH BBIIAYU Opjaepa (CTaHIapT I0KA3aTeIhCTBA, OIMACHOCTH
pacIopsHKEHNS)

HpI/IMe‘laTeJ'IBHO, 4UTO PpacCMOTPCHUC HGO6X0,I[I/IMOCTI/I OXpaHATb HNPOU3BOACTBCHHYIO ACATCIIBHOCTD,
HEKOTOPLBIC CTpaHbl BBCJIM BBICOKHMEC KPUTCPUNU B OTHOIICHUM JOKa3aTCJILCTB (cepLe3Hoe IMOAO3pPCHUE O
COBCPHICHHUN HpeCTYHJIeHI/IH), Korga MEpbI IO 3aMOPAXWBAHUIO AKTHUBOB IIOAJIC)KAT IPHUHATUIO B
OTHOILICHUY KOMITAaHUH.

[MoxpoOHOe perynupoBaHHE W MEXAaHU3MBI TaKKE BBEJCHBI JUISI TOTO, 4TOOBI 00ECHEUHTh, YTO BUJI U
CyMMa JI0XOJIOB OT MPECTYIMHOMN NeATeIbHOCTH OLEHEHBI, YTO aPECTOBAHHBIE AKTUBHI OLICHEHBI B CAMOM
Havaje TpoIeaypbl KOH(UCKAIMKM, a TakkKe YTO YIPaBICHWE W PaCIOPsDKEHUE aKTUBaAMHU
OCYIIECTBIISIETCS. MPO3padyHbiM # AP GEKTHBHEIM 00pa3oM, obOecrmeunBas HaIHYAC HIISKAIIETo
KOHTPOJISI U MEXaHU3MOB KOMIICHCAIUH.
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3.3 Ipexkaw3uBHblii 3QPeKkT cyaeOHbIX pemieHHME B 00J1aCTH YroJI0BHOIO TMpaBa,
YIHYAIOLIU 328BJEHHSA CO CTOPOHBI COO0OBUHSAEMBbIX

OnHUM W3 IPUMEPOB TOTO, KAKMM 00pa30M MPEKITIO3UBHBIN 3PPEKT CyIeOHBIX PEIICHUI 110 YTOJOBHBIM
JIeIaM MOXKeT OBITh UCTIOJIb30BaH HEHAJUICKAIIUM 00pa30M, SBJISIIOTCS CIy4au, KOTAa YTBEPKICHUS WIH
MPUTOBOP CIUHCTBEHHOTO OTBETYMKA HCIIONB3YIOTCS JUIsl MPHUTOBOpa OTBETYMKY B CBS3aHHOM (HO
OTNIEIBHOM) JeJie. DTO MOXET OBITh OCYIIECTBICHO IIOCPEACTBOM BBIOOpa HamOojee YsI3BUMOTO
OTBETUYHMKA U MOJYUYCHUsI €ro/ee MPU3HAHUS BUHBI, THOO TMPU3HAHUS €ro/ee BUHOBHBIM/OW CHavajia MHBIM
o0Opa3oM, 4YTOOBI 3aTeM HCIOJIb30BaTh IMPHUTCOBOP JJISi PACCMOTPEHHS JeNl JPYTUX OTBETYHUKOB.
[Tpou3BOJCTBO B OTHOIICHHUH APYTHX OTBETYHKOB, TAKHM 00pa30M, HE BKITIOYAET HAJISKAIIYIO OLCHKY U
MEPEeKpPeCcTHOE HM3YUYCHHUE [I0KAa3aTelIbCTB B XOJE COCTA3aTEIbHOTO mpoliecca (B OCOOCHHOCTH, KOraa
TIePBBIil M3 OTBETYMKOB GBI IPUTOBOPEH B XOJE YIPOLIEHHOTO CYI0NPOU3BOACTBA)®.

3.3.1 Poccuiickas ®exepanus

CormacHo ctatbe 90 VYroJIOBHO-IIPOIIECCYAILHOTO  KOJEKCA, «OOCTOSATENBCTBA, YCTAaHOBJICHHBIC
BCTYIIUMBIIMM B 3aKOHHYIO CHIIY IIPUTOBOPOM HI/I6O HWHBIM BCTYNHMBIIMM B 3aKOHHYIO CHIIYy PCIICHUCM
CyJa, MIPUHATHIM B PaMKax TPaKIaHCKOTO, apOUTPaXKHOTO MM aJIMUHUCTPATHBHOTO CYJONPOU3BOICTBA,
MPU3HAIOTCS CY/IOM, TPOKYpPOPOM, ClieJoBaTeieM, JA0o3HaBareneM 0e3 JOMONHUTENbHON npoBepku. [Ipu
9TOM TaKUC IMPUTOBOP WJIN PCHICHUC HE MOT'YT Np€APCIIaTh BUHOBHOCTD JIMI, HC Y4aCTBOBABIIUX PAaHEC B
paccMaTpUBACMOM yTOJIOBHOM JICIIE».

,Z[aHHOC IMOJIOKCHHUEC 3HAYUTCIIBHO OTIMYACTCA OT aHaJIOTHYHBbIX HOJIO)KCHI/If/i, MNPUHATBIX B APYTHUX
rocygapCTBax-4JI€Hax Cosera EBpOHBI, TEM, YTO HECMOTpsA Ha HAJIWMYWME B HEM OJHO3HAYHOI'O
YIIOMHUHaHHA O HEBO3MOXKHOCTU NPEAPCHICHUA IMPUTIOBOPOM BUHOBHOCTHU TPETBUX JIMI], OHO BCE€ paBHO
J0IyCKAaCeT IMPUMCHCHUC NPCKIITO3MBHBIX HOCJ’I@Z[CTBI/II\/'I pGHIeHI/Iﬁ Cyda 10O YroJIOBHbBIM J€jaM B
OTHOLICHUN MHBIX YTI'OJIOBHBIX HpeCHCZ[OBaHI/Iﬁ 3a paMKaMH TIIPUMCHCHUA IMpPUHIOHUIIA 3alpeTa Ha
MPUBJICYECHHUE K OTBETCTBEHHOCTH 3a OJHO U TO K€ ACIHUE.

B cBoux mnoctaHoBieHHsX KOHCTHUTYLMOHHBIA CyJ ONpENeNni, 4YTO MPEKIIO3UBHBIE IOCIEACTBUSL
OKOHYATEJIbHBIX PELICHUH HEe MOTYT OBITh aOCOMIOTHBIMU M IOAJIEKAT ONPEACICHHBIM 3aKOHOJIATEIbHO
YCTAaHOBJICHHBIM orpanudeHusiM. B psaae pemenuit (Ne 5-H ot 11.05.2005 r., Ne 2-H ot 05.02.2007 r. n
Ne 5-H ot 17.03.2009 r.) Cyn onpeeni, 9T0 eAMHCTBEHHBIM OCHOBAaHUEM JIJISI IEPECMOTPA MITH OTMEHBI
BCTYIHBILIETO B CHITy CYZIeOHOTO PELICHUS] MOXKET CIY)KUTh MOSBJICHUE HOBBIX WJIM BHOBb OTKPBIBIIMXCSI
00CTOSTENBCTB, KOTOPBIE IPUBEIH K HENPaBIJILHOMY Pa3pelIeHHIO Aea.

OtcyTcTBHE HEOOXOIUMBIX 3alUTHBIX MEpP MPOTHB 3J0YMOTPEOICHUS MPEKITIO3UBHBIME TIOCIEACTBUSIMH
pellleHnii cyna MO YTOJIOBHBIM JielaM OBUIO OTPaXEHO B TOSICHUTENhHOW 3amucke kK otdery CoBera
EBponel  «3n0ynompebaenusi cucmemoil  y20n06H020 npagocyous NO HOAUMUYECKUM MOMUBAM 8
eocyoapcmeax-unenax Cosema Eegponuviy: «[Tlakxke 0OBHHEHHMEM J0 CHX IIOp BEChbMa IIHPOKO
UCTIOJIb3YETCS TAKTUKA, COCTOSINAS B MCKYCCTBEHHOM PAa3JIeICHUM JICT B OTHONICHUH PA3JIMYHBIX JIHII,
0OBHHSIEMBIX B COBEPIIICHHN OJHHMX M TeX )K€ BMEHAEMbIX MM JACSHHM... JTa TaKTUKA HAIMpaBJIeHA Ha TO,
YTOOBI OOOWTH TNPUBUIIETHIO MPOTUB CAMOOOBHHEHUS, a TAaKXKE 3allHUTy, MPEJIOCTABISICMYIO 3aKOHOM
OOIIEHUIO MEXIy aJBOKaTaMH W WX MOJ3AIIMTHBIMH, M HaKOHEI, Ha TO, YTOOBI cO3/1aTh (PAKThI HIIH
«IPELEACHT), KOTOPhIE MOXXHO «HMIOPTUPOBATH» B TOCICAYIOIIUE CyAeOHbIE pa30oupaTenbCTBa B
OTHOIICHUH JIPYTUX TPEATONAraeMbIX COyYaCTHUKOB 0€3 JIOJDKHOTO Y4acTHsl 3allluThl B OoJiee Mo3IHEM
pasbuparensctBe. Kak TpeacTaBiseTcs, Takue TPHEMbl MOJPHIBAIOT TIPAaBO HAa CIPaBEIIIHBOE
pas6upatensctro (cT. 6 EKITU)».%

Hecmotpss Ha orpaHmueHus, BBEISHHBIE BTOPHIM NIYHKTOM cTaThi 90 YTOIOBHO-NIPOIECCYaTbHOTO
KOJIEKCa, BBIACHSETCS, YTO TpaBa Ha 3alllUTy COOOBHHSEMBIX B Pa3/IeICHHBIX YTOJIOBHBIX IpoIeccax B

8 KpeuetHukos, A. (2013) B 6acMaHHBIX cymax MPErOAUIINS - apuiia fokasarenbcTs. BBC, 23 ampens.
http://www.bbc.co.uk/russian/russia/2013/04/130422 russia_prejudgment.shtml
8 http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=12276&lang=en
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3HAYUTEILHOW CTEIEHH OcnabJcHBl MPHUBWICTUPOBAHHOW IIGHHOCTBIO, Ha3HadaeMon (akTam,
YCTaHOBJICHHBIM B MPEIBIIYINX YTOJOBHBIX pPa30MpaTebCTBaX.

Hampumep, B pemiernn Ne5-O12-47 ot 25 urons 2007 roga CyneOHas KOJUICTHS TIO YTOJIOBHBIM JIeJIaM
BepxoBHOro cynma BbIHeCHa O(QUIMAIBHOE pEIICHWE [0 YrOJOBHOMY JIey B  OTHOIICHHUH
MPEIIPUHAMATEISA, OCYXACHHOTO 33 MOIIEHHUYECTBO. 3asBUTENb OO0XKajIoBal pEIIeHHE, MPUHITOE
CyJlaMU HU3IIeH WHCTAaHIIMH, KOTOPOE OCHOBHIBAIIO OOBHHEHHWE HA paHee BCTYIHUBIINX B 3aKOHHYIO CHITY
MPUTOBOPaxX B OTHOIICHUU COOOBHHsEMBIX. [Ipy OTKIIOHEHMU aneiusiiini BepXoBHBIN CyJl TOCTaHOBHII,
YTO XOTS TPUTOBOPHI B OTHOIIEHHH COOOBHHSEMBIX OBLTH TPHHATHI B OCYACOHOM MOpSAKE, OHU
OCHOBBIBAJINCH Ha BBIBOJAX CYJOB O TOM, YTO OOBMHEHHE OBII0O OOOCHOBAaHHBIM W TOATBEPXKIANOCH
JIOKa3aTeNIbcTBaMu. Ha 3TOM OCHOBaHMM CyJl CMOT NPU3HATH WX JIOKA3bIBAIOIIMMHU BUHY 3asBUTEINs 0c3
HEOOXOIMMOCTH TIPOBEICHUS NaibHEIIel IPoBepKi.> B pe3yibraTe 3TOro 3asBUTEIb (AKTHUCCKH HE
CyMeT IPeAOCTaBUTh HUKAKHX JI0Ka3aTeNbCTB, CBUAECTEIHCTBYIOMINX 00 0OpaTHOM.

B mpyrom HemaBHO pacCMOTPEHHOM Jejie Ha OCHOBAaHHMU JIOCYIEOHOTO COTJIAICHHs C TeHEepalbHBIM
mupekTopoM  Oputo  ycranoBineHo, uro OOO «CTpolMOHTaX» yYacTBOBAIO B  HE3aKOHHOU
MIPEITPUHAMATENLCKOM NIeITEIFHOCTA B paMKax craThdl 171 YTOJIOBHOTO KOJEeKca. DTOT MPHUTOBOP OBLT
TaKk)ke HMCIOJb30BAH MPOTHB KOHTPAreHTOB KOMIIAHMHM B KadyeCTBE HEOIMPOBEPKHMOTrO JIOKa3aTesIbCTBA
TOrO, 4TO BC€ JOroBOpbl, 3akitoueHHble ¢ OO0 «CTpoHMOHTaX», HE UMENH HOPUIUYECKON CHIbI, U,
TakuM 00pa3oM, BCE €ro KOHTPAreHTHI TOIYYIIN HE3aKOHHBIE HAIOTOBBIE BBIUETHI. ApOUTPaKHBIE CYIH,
B KOTOpbIe 00paTUiics OAMH M3 KOHTpareHTos, kommnanusa OO0 «/3mMaiiinoBoy», 0TKa3aluch NCTIONB30BaTh
JTAHHOE CBUJICTEIBCTBO, OCHOBBIBAsICh Ha TOM, 4TO «/3MaiinoBo» (akTuuecku noiayqdmio yciyru or OO0
«CTpOP”IMOHTam».86

3.3.2 Mexaynapoaubie kputepun: ECITH
OrpaHuyeHusi NPEKJIO3UBHBIX MOCTEICTBHIl CyTeOHbIX pelenunii

B o0benunennsix nenax «loziomok u Bproezey (Gozutoc u Brugge) (mema C 187/01 u C385/01)
reHepanbHbIi anBokaT EBpomnetickoro Cyna Pyns fIpabo 3asBui, uTo cyneOHOe peleHne MOXKET UMETh
MPEKIIO3UBHBIN 3 (deKkT, TONbKO eci B 0043aTebHOM MOPSIKE UMEIOTCSl TPU YCIIOBHSI: TE€ e Camble
(aKThI; TE K€ caMble CTOPOHBI; 3alIUTa OJJHOTO ¥ TOTO YK€ MPABOBOTO IPHHIIMIIA.

['eHepanbHBI  aJBOKAT TaK)KE OTPHLAI, 4YTO CyACOHbIC peElleHWsS, OCHOBaHHBIE Ha JIOCYACOHOM
COTJIANICHHY WIH HA MPU3HAHK BHHBI, XOTS U SABIAIOTCS TOMYCTHMBIMH® , MOTYT HMETh IPEKIIO3HBHBIC
MOCIIEICTBYS B OTHOIIEHUH TIOCIIEIYIOIINX Pa30oUpaTeIhCTB, KACAIOIIMXCS OJHO U TOTO K€ (PU3UIECKOTO
nna: «/a/mo cneyuanvroe Oelicmeue no NPUHAMUIO DEUleHUsl KACAeMmcsi MOAbKO MAaKo2o MoMenmad,
KOMOPblll MOdHCem Oblmb YCMAHOGLEH NPOKYPAMYPOU, UHLIMU CLOBAMU, NPECIYNHO20 0EsHUsl, HO OHO He

& «CyneOHasi KOJUIETHsT HE MOXET COTJIACHThCS M C JOBOJAMH O HEMPAaBOMEPHOCTH HCIIONB30BAaHHUS CYIOM B KauecTBE
JTOKA3aTeNbCTB MPUTOBOPOB B OTHOIIECHWH YKa3aHHBIX JIMI, BCTYNHBIINX B 3aKOHHYIO CHIY. JlaHHBIE TPUTOBOPHI XOTS H
MOCTAHOBJICHBI B 0COOOM MoOpsifKe, npeaycMoTpeHHoM rinaBoit 40.1 YIIK P®, oqHako 0cHOBaHBI Ha BBIBOJIAX CYIOB O TOM, YTO
OOBHHEHHE, C KOTOPBIM COTJIACHINCH TOJCYJMMBIC, SBISICTCS OOOCHOBAaHHBIM U MOJATBEPXKAACTCS JI0KA3aTEIbCTBAMH,
COOpaHHBIMH TI0 YTOJIOBHOMY JIENy; COJCPIKAT OMMCAHKUE MPECTYMHBIX ISSTHUM, 00CTOATEIbCTBA KOTOPBIX B cuity cT. 90 YIIK PdD
MPU3HAIOTCS B MOCICIYIONIEM 03 TOMOIHUTEILHON MPOBEPKI».
8https://rospravosudie.com/court-fas-moskovskogo-okruga-s/judge-antonova-marina-kommunarovna-s/act-304753602/

8 «CBo6oma B TIPUHSATHH WM OTKIOHEHHH NaHHOTO PEUICHUs sBIsAeTcs (QyHIaMeHTanbHOW. V3HadanmbHO MOTYT BO3HUKHYTH
COMHEHHUS B CYIIECTBOBAaHWHU JaHHOH CBOOOIBI, TaK Kak, (aKTHYECKH, OOBHHSEMBIH [OJDKEH IPHHATH IPEIIOKEHHE
MPOKYPATYPHI, €CITH X0YeT N30ekaTh YrOJOBHOTO CyIONPOou3BoacTBa. OIHAKO 3TOT (aKT HEe MPU3HAET HEACHCTBUTEIHHBIM €TO
corjiacue, Tak Kak yrp03a NpEABABICHHUA KOHKPETHOTO HCKa HE ABJIACTCA COMHHTeHbHOﬁ, [S{02)051 I/ICHOHbByeMble cpeacrtea u
IpecieyeMble LeNu 3aKOHHBI.

C Toro MoMeHTa, KaKk OOBHHSEMBIH MPUHUMAET MPEIOKECHHE MPOKYPATyphl M BBITIOIHSIET TpeOyemble yciuoBus, ['ocynapcTBo
JaceT CBOM OKOHYAaTEIbHBIM OTBET B OTHOIICHUH MPOTHUBONIPABHOT'O ﬂeﬁCTBHH TaKUM 06pa30M, '-[T06]>I JINIIO, 3aKJIHOYUBIICC U
MpUHSBIIEE COTJIAIICHWE, TOYHO TaK kK€ KaKk M OOBMHIEMBIH, Ybe JIeT0 OBUIO pa3pemieHO B HE IMOJUICKAIIeM 00KalOBaHHIO
CyIeOHOM IIPUTOBOPE, TMOIYIHIIO PABO OKUAATh OTCYTCTBHS BO3MOKHOCTH OOpAaIeHUs K MPOIUIOMY, COXPaHEHHS COIepiKaHHs
COTJIAIIICHHS] B HEU3MEHHOM BHJIE, & TAK)KE OTCYTCTBHUS MPOOIIeM B OyIyIIeM B OTHOIICHUH TeX YK€ HCKOB.

WHBIME criOBamH, coOTJIalIeHHe HOCHUT OOS3aTeNbHBIH XapaKTep, W KaK TOJBKO OHO BCTYIAECT B CHIY, IPEICTABISET COOOU
OKOHYaTeJIbHOE CJIOBO l'ocymapcTBa IO AaHHOMY BOIpPOCY. BO3MOXHOCTH NPUHYIUTEIHHOTO OCYLIECTBIEHHS B CyAeOHOM
MOPSIIKe W MPHHIIUIT HEJOIyCTUMOCTH MOBTOPHOTO PACCMOTPEHHMSI OJHAXbI penreHHoro nena (res judicata) - msa dakropa,
KOTOPBIE XapaKTepH3YIOT JIto00e penieHne cy/a, OTKIOHSIOIIEE areIUIsIHIO.
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MOdIcem NOGAUAMb HA UCKU, KOMOpble, NOOOOHO ZpaAdHCOAHCKOMY UCKY, B03HUKAIOUWEM) HA OCHOBAHUU
1006020 Y2008HO20 NPABOHAPYUIEHUSL, MO2YT DbIMb 6030YICOEHbL NOMEPNEGUIUM WU, BBIPAICASCH Dolee
o0bwe, nocmpadasuieii CHMopOHOUY.

B nene «Knyeu npomue @panyuuy (Klouvi v France) ECITY permian aHaJOTHYHYIO MPOOIEMY, XOTSA U
paccMaTpuBall OIHHU U T€ k€ (aKThbl, HO C PA3IUUYHBIMU (U3UUYECKUMHU JIMLIAMU, KOTOPbIE Y4aCTBOBAIN B
CBSI3aHHBIX MEXIy COOOW YTOJOBHBIX CYAEOHBIX pa30OMpaTebCTBaX. 3asBUTENBHMAIIA, MTOIABIIAS KAIOOY
B OTHOIIEHMH CBOETrO OBIBIIEr0 JIMHEHHOTO pPYKOBOAWTENS, OOBMHHMB €ro B W3HACHJIOBAaHUH U
CEKCYaJIbHOM [IOMOTaTejbCTBE, Oblla OOBHMHEHa B 3J0HAMEPEHHOM OrOBOPE IIOCIEC BBIHECEHUS
OKOHYAaTEJIbHOTO PELIeHUs] 00 OTCYTCTBMM OCHOBAHUSA IJISl IPUBJICYEHUSI K OTBETCTBEHHOCTH B CBSI3U C
OTCYTCTBHEM JOCTATOYHBIX JOKa3aTeNbCTB. DpaHIy3CKuil cybs 000CHOBAJ CBOE pEIICHHE MOJIOKECHUEM
CTaTbW YTOJOBHOTO KOJEKCA, COTJACHO KOTOPOM OKOHYATENbHOE pelIeHHe, 3aKIoYarolieecs B
OTCYTCTBHM OCHOBAaHUM ISl IPUBJICUECHUS K OTBETCTBEHHOCTH, aBTOMAaTHYECKH 03HAYAET, YTO OOBHHEHUS
uctua cuuraerca JokHbIM. ECIIY mocTaHoBHWJ, 4YTO JAaHHOE IMIOJIOXKEHHWE MPEACTaBIsI0 CcOOOH
HapylIeHNE MpaBa 3assBUTEIBLHULIBI HA MTPE3YMIILINI0 HEBUHOBHOCTH.

OO0BHHHMTE/IbHbIE 3asiBJIEHUs1 COOOBHHSIeMBbIX W IIPaBO Ha  CHOpaBeAJMBOe  cyAeOHoe
pa3oupaTeLCTBO

B menom, mpe3ymrins HEBHHOBHOCTH IMOAPa3yMeBaeT, 9TO OOBHHEHHWE MOJDKHO JTOKA3aTh BHHOBHOCTH
oOBuHsieMoro BHe pa3yMHbIX coMHeHuH. «ECIIYU npusHaer, 4to Opemsi NOKa3bIBaHHUS JISKAT Ha
0o0BUHEHMH, U 1I000€ COMHEHHE JaeT MPEUMYLIECTBO OOBHHSEeMOMY». M3 3TOro Takxke ciemayer, 4To
WMEHHO OOBHHEHHE |[...] JOIDKHO MPEAOCTABUTH TOCTATOYHBIC JIOKA3aTENbCTBA JUIS €r0 YOKICHHS (IeI0
«Canabuaxy npomus @panyuuy (Salabiaku v France), m. 28).

[Ipe3ymmiust HEeBHHOBHOCTH TaKXe IO/Ipa3yMeBaeT MPaBoO Ha PaCCMOTPEHHE B COOTBETCTBHU C JTAHHBIM
npuHIUIIOM. [103TOMY 0053aHHOCTBIO BCEX TOCYJapCTBEHHBIX OPTaHOB SBISIETCS BO3JACpP)KAaHHE OT
npeayOexIeHNH B OTHOIICHUH Pe3yJbTaToB CyaeOHoro mporecca (3amedanue ooOmero nopsimka Ne 13
(ctratbsa 14), B CBoge OOH 3ameuannii oOmiero mopsaka, ctp. 124, m. 7).

Cratess 6 (2) EKIIY He 3ampemaer NOJOKEHUS, KOTOPBIE TEPEHOCAT OpeMs [OKa3bIBaHWS Ha
00BHHSEMOT0 I (DOPMUPOBAHUSI €ro/€e 3allMThl, ecii 00Ias 00S3aHHOCTh YCTAHOBJICHUS BHHBI
BO3JIaraeTcs Ha CTOpOHY oOBHHEHH. Kpome Toro, ctaths 6 (2) He 00s3aTeNbHO 3alpelnaeT Ipe3yMIIIHEO
mpaBa win QakTa, HO 000 MpaBo, MOoApa3yMeBaroIlee CMeeHrne OpEMEeHH JTOKa3bIBAaHUS WIIH KOTOPOE
NPUMEHSIET MPE3YMITLHUIO, AEHCTBYIONIYIO TPOTHB OOBUHSAEMOTO, JIOJHKHO OBITh OTPAHUYECHO C TIOMOUIBIO
«pa3yMHBIX TPENEOB, MPUHUMAIONINX BO BHUMaHHE Ba)KHOCTh TOTO, YTO HAaXOAWTCS TOJI YIpO30Md, U
obecrieunBaroIInX Mpasa Ha 3amuty» (neno «Carabuaxy npomus @panyuuy).

Urto xacaercs qaHHOro KoHKpetHoro jaena, ECITY ycraHoBwWII, 9TO MpU3HAHKUE OJHOTO U3 COOTBETUYHUKOB
HE MOKET OBbITh HCIIOJIb30BAHO KaK O0OCHOBaHHE OOBHHHTEIHHOTO MPHIOBOPA B OTHOIICHHH IPYrOro
cootBeTurKa (y1e10 «Bradumup Pomanos npomus Poccuuy (Vladimir Romanov v. Russia, §§97-106)).%

B nenom cratest 6 Tpedyer, uTOOBI OOBHHAEMOMY OBUT JIaH IIAHC HA TIEPEKPECTHBINA JOTPOC KIFOUEBBIX

CBUJIETENEH, BBICTYNAIOMIUX MPOTHB HETO, 10 TOrO, KAK UX 3asBJICHUS] MOTYT OBITh YYTECHBI CYAaMU MPH
89

BBIHECEHUH OOBHHUTENBHOIO MpHUrosopa.  [lo Tex mop, moka CBHIAETEIb HE MOABEPICs MEPEKPECTHOMY

% B pamkax KoHBeHLMH, COOGBMHSEMbIE MOIYT, IPH BEIIOJIHEHHH ONPEACICHHBIX YCIOBHHA, GbITh IPH3HAHBI B KAYCCTBE
CBHJIETENICH: MOHATHE CBUCTENb caMo 1o cebe nmeeT B §3d cTaThu 6 aGCOTIOTHO CaMOCTOSTENFHOE 3HAYCHUE U IPHMEHSIETCS He
TOJNIBKO B OTHOIICHHH (PU3MYECKUX JIHI[, BBI3BAHHBIX B CYI JUIS JauH Moka3aHuit. OHO TaKkKe BKIIOYAET: aBTOPOB 3asABICHMUIA,
3aIPOTOKOJIMPOBAHHBIX Ha JOCY/eOHOM dTarne W 3a4MTaHHbIX B cyne (meno «Kocmoesckuii npomue Huoepnandoe» (Kostovski v.
the Netherlands), 8838-45); npuolIeHHbIe kK MaTepuaiaM Jieiia 3asBIeHHUs COOOBHHIEMBIX (1eno «J/Iyka npomue Hmanuuy (Luca
v. Italy), §8§38-45); a taroke nui, 001aJal0MIKUX OCOOBIM CTaTYCOM, TaKUX Kak 3kcneptsl (Boenuw, Bpanocmemmep (Boenisch,
Brandstetter)).

8 Mosxer n0TpeGOBATLCS BBI3OB KIIIOYEBOr0 CBHACTENS CTOPOHBI OOBHHEHHS - JINLA, YbH [OKA3aHUS HCIONB3YIOTCS B ONHOM
o0beMe, WM B pellarollieil UM 3HAYMMOW CTeleHH, Ui 00OCHOBaHMSA OOBHMHEHHS - B CHJIY HEOTHEMJIEMOIO IpaBa B paMKax
noxnyHkra «d» myHkTa 3 crateu 6 (Budanw, Joopcon (Vidal;, Doorson)).
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A0MIpoCy CO CTOPOHBI O6BI/IHHCMOFO, €ro MokKasaHrud HC MOT'YT HCIOJb30BAaThHCA IJIA 000CHOBaHUS BHHEI
HOCHCIIHCFO.QO

[MucermMeHHBIE TIOKa3aHHS IO MPHUCITOW, OT KOTOPBIX CBUJACTENb OTKAa3ajCs BO BpeMs CyAcOHOTrO
mporecca, TaKkKe MOTYT OBITh PACCMOTPEHbI B KadeCTBE HEJIOCTATOYHO HAJSKHBIX JUIS TMOIJICPIKKA
OOBMHEHHS, KOTZIA KIIOUEBOW CBHIETEIh HE OBLI Hamiexammm obpa3zom mompomieH (Opxan Yauan

(Orhan Cagan), 88§ 31-43).

CBuzerens JOMKEH OBITH MOMPOIIEH BO BpeMs CyAeOHOTo Tpollecca WM paHee C y4acTHEM
IPEICTABUTEINS 3aIUUTHI, HAPUMED, BO BPEMsI OUHOI cTaBKe Ha pocynebHom starne (Mczpo (Isgro, §830-
37)) wiu B X0/ie psifia IpeIBapUTEIIbHBIX B3aUMOCBS3aHHBIX pa3oupatenbets (Kiumenmoves (Klimentyev),
§§124-127).*

3.3.3 TocymapcrBa-usiennl CoBeta EBponsbl

PaccmarpuBast rocymapcrBa-wieHsl CoBera EBpombsl B 1e7IOM, CJleIyeT OTMETHTh, YTO YTOJOBHBIC
CyneOHbIE DEUICHHWS B OTHOIICHUM CBS3aHHBIX YTOJOBHBIX pa30UPATEIbCTB HE HWMEIOT HUKAKUX
MPEKIIIO3UBHBIX TIOCIICICTBUH, a IEHCTBUE YTOJIOBHOTO pa30MpaTebCTBa Ha MOCISAYIONINE IPAXKIaHCKOS
CYJIOTIPOM3BOJICTBO OOBIYHO OTPAHUYCHO TPAKIAHCKUM pa3OUPATENbCTBOM O BO3MENICHWH yIiepda
MEXIy TEMH K€ CTOPOHAMH, KOTOPbIC BBICTYNAJd B YrOJOBHOM CYJONPOU3BOACTBE. DaKThI,
YCTaHOBJICHHBIC B XOJI€ TPAXKIAHCKHUX CYJCOHBIX pa30oMpaTesIbCTB OOBIYHO HE MMEIOT MPEKITIO3UBHBIN
3pQPEeKT B OTHONICHHU TMOCICIYIONMX YrOJOBHBIX CYJOMPOM3BOJCTB B CBSA3M C HCIOJIh30BAHUEM
Pa3INYHOrO0 KPHUTEPUS JOKA3aHHOCTH: B TO BpEeMs KaK YroOJOBHOE CYIONPOU3BOJCTBO TpeOyeT
JIOKA3aTeJIbCTB, HE BBI3BIBAIOIIMX Pa3yMHBIX COMHEHUH, CyAeOHBIC PEIICHUS IO T'PaXKIAHCKUM JIeJIaM
OOBIYHO OCHOBBIBAIOTCS HAa TIPUHIUIEC HaaUuus Oojbined  BeposATHOCTH. CyIIeCTBYeT —psif
HE3HAYUTEIBHBIX HCKIIOYEHUH W3 JTOr0 MpaBuia, KAacAOIUXCA TPAKIAAHCKUX PEUICHUN TpH
OTIpeICIICHUH CEMEHHOTO TIOJI0KEHMSI UJTH TPayKIaHCTBA.

beun paspaboTanel moApoOHBIE IPaBUiIA, KAacaOMIMECs MPUEMIIEMOCTH MOKa3aHUH COOOBHHSIEMBIX,
KOTOpbIE CTaJIM NPEAMETOM 0c000i MpaBoBOW AUCLUIUIUHBL. [lomoOHBIE 3aKOHOAATEIBbHBIE MOJI0KEHUS
BJIEKYT 3a COOOH orpaHnueHHe CBOOOTHON OLIEHKH CY/IOM BBIIICYTIOMSIHYTHIX JOKa3aTenbCTB. JlanHOE
NPaBUIIO 0OOCHOBAHO TeM ()aKTOM, UYTO B OTIIMYHE OT CBUAETENEH, OT COOOBHHIEMBIX HE TpeOyeTcs Aaun
MOKA3aHUH MOJ NPUCSITOM, OHM MMEIOT MPAaBO XPAHUTh MOJYaHME, U BCE CKA3aHHOE UMM MOXKET OBITH
WCIIOJIb30BaHO MPOTHB HUX, a Jjaya JIOKHBIX MMOKa3aHUM He HaKiaJblBaeT HUKAKOH OTBETCTBEHHOCTH. Y
CcO0OBHHSIEMOTO OyIeT CTUMYJ TEpeNOKUTh BHHY Ha JPYroro COOOBHHSEMOTO Ui YMEHBIICHUS
COOCTBEHHOH OTBETCTBEHHOCTH.

Bbeanrus

B benbruu mnpeknro3MBHBIE TOCJIEACTBUSL CyOeOHBIX pELICHWH ObUIM B 3HAYUTENBHOM CTENEHU
OTpaHMYEHBI 3aKOHOIATENILCTBOM U cyaamu. [IpeKxiTo3uBHbIE MOCIEACTBUSA MOTYT MOBIHATH TOJIBKO HA T
(DaKThl pelleHHs, KOTOpble OBUIM M3ydeHsl B paMKaX COCTs3aTenbHON mpomenypsl.”’ Hukakux
NPEKIIIO3UBHBIX MOCIEICTBUN HE TapaHTUPYETCS] B OTHOLIEHHH MPUTOBOPOB, IPUHSATHIX B YHPOLICHHOM

CBuzeTeNb TaKXKe MOXKET CTaTh KIFOYEBBIM, €CJIM €r0 MOKa3aHUs CMOTYT IOATBEPIUTh WM OIPOBEPIHYTH ONPEACICHHbINH METO
3aIUTHl, BBIOpDAHHBIH 3asBHTE]EM, Kak, HalpHUMep, 3alldTa CCHUIKOW Ha IPOBOKAIMIO CO CTOPOHBI Ipe/CcTaBUTENeH
MPaBOMPHUMEHSIONIX OpraHoB (Pamanayckac (Ramanauskas)).

% B nene «.H. npomus Pymuinuuy (D.V. v Romania) cya mocTaHOBHII, YTO HapyIICHHE MPaB 3asBUTENs HA 3aIUTy HMEIO
MECTO B CBSI3U C TeM (PAKTOM, YTO MPU3HAHHE €r0 BUHOBHBIM OCHOBBIBAJIOCH MPEHMYIIECTBEHHO HA MOKA3aHHUAX MOTEPIIEBIICH,
KOTOpBIC He ObLITH €My 3a4MTaHbl HH Ha OJIHOM U3 3TaroM CyAeOHOro pa3buparenbeTa. Takke He ObUIO MPEANPHHIATO HUKAKHUX
IIarOB IO MPEIOCTABICHHIO €My BO3MOXXHOCTH OCIIOPHUTH MOKA3aHMsI [IOTEPIICBIIEH CTOPOHBI U €€ Ha/IeKHOCTb.

%! JlocyneGHBIit OTBOJ CBHIETENS CTOPOHBI OOBHHEHIS CTOPOHOR 3aIIUTHI He GyAeT JOCTATOUHBIM JUIS IIOTHOTO 00ECIeUeH s
IpaB Ha 3allUTy, €CIM 3a HUM HE IOCIEIYIT COOTBETCTBYIOIIME IpOLECCyallbHble rapaHTHH (neno «MenbHukog npomus
Poccuu» (Melnikov v. Russia), §§70-84), nu e B TOM ciiydae, KOTJa CBHIETEIH BIIOCIEACTBHN U3MEHST CBOM TO3UIIUH (€110
«Opxan Yauan npomus Typyuuy (Orhan Cacan v. Turkey); 8831-43; neno «Baaoumup Pomanoe npomus Poccuuy, §897-106).

92 «ABTOPHUTET 3aKOHHOM CHWJIBI, AUCITO3UTUBHBIN MPUHILIMAI ¥ MPUHLKI COCTsI3aTeNbHOCTHY, 8 okTsa0ps 2001 r., R.C.J.B., 2002,
ctp. 236-254, paznen, ctp.. 241 u cnen.

70



MOPSJIKE WM B pe3yNibTaTe MPU3HAHUS BUHBI, KOTJIA JOKA3aTeIbCTBA HE OBLUTU B JOCTATOYHOH CTEIICHU
W3YYEHBI.

Ha ocnHoBanuu cratebu 6 EKIIY pgaxe B OTHONIIGHHH CTOPOH, YYAaCTBYIOIIMX B MOCIEAYIOIIEM
TPaXTAHCKOM  pa30UpaTeNIbCTBE, KOTOpPhIE HE BHICTYHNAIW B  MPEANICCTBYIONIEM  YrOJOBHOM
CyJIOTIPOHM3BOJICTBE, MAOIMYCKAETCS HWCIIONb30BaHNE MPEKIIO3UBHBIX TociencTBuil. llpekimo3uBHBIE
MOCTIEAICTBUS OTPAaHUYMBAIOTCS BOIPOCAMH, KOTOPHIE (DaKTHYECKH OCIapHBAIUCh W OOCYXIAIHCh B
paMKax COCTA3ATENHLHOTO CIYIIAHHS.

Hranus

CynebOHble pelieHUs, TPUHATHIC 1O YrOJOBHBIM JelaM, WMEIOT NPEKIIO3MBHBIN S(PQPEKT TOIBKO B
OTHOIICHUH TOCJIEAYIOINX IPAXKIAHCKUX M aJMUHUCTPATUBHBIX JIEJI IIPOTUB TeX XK€ (PU3MUECKUX JIUL,
YYacTBOBABILMX B YroJOBHOM ciymaHud. OOBHHUTENbHBIE IPUTOBOPHI HE MMEIOT NPEIOANIHUAILHOIO
3¢ ¢deKxTa B OTHOLICHUN HMHBIX YTOJOBHBIX J€N, TaK KaK BUHOBHOCTH (PM3MYECKOrO JIMIA AOJKHA OBITH
JIOKa3aHa He BBI3BIBAIOIINM Pa3syMHBIX COMHEHUI 00pa3oM. OOBUHHUTENBHBINA MPUTOBOP HE OyJIEeT NUMETh
IpeoaunualbHOro 3¢ ¢dexTa B IrpaXIaHCKOM CYIOIPOU3BOJCTBE IPOTUB TEX K€ JIUI, €CIM OH ObLI
BBIHECEH B pe3ynbrare jgocyneOHoro cornmamenus. Cratess 651 VIIK crporo orpanuymBaet
MNPUMCHACMOCTE MPCIOAUIHUAJIBHOIO 3HAYCHUA KaK OTHOCHUTCIIBHO HACTYIUICHUA (baKTa, Tak H"
OTHOCHUTENBHO TOTO, SBJISUICS JIM AAHHBINA (PAaKT MPECTYINICHUEM M COBEPLLIIII JIU €r0 HOA3AIIUTHBIN.

Cornacuo crarbe 651 VYIIK 0OBHHUTENBHBI NPHUIOBOp, BCTYNMBIIMKA B 3aKOHHYIO CHIY B paMKax
«OOBIYHOTO CyAeOHOTO TIpoIecca (T.e. CyIeOHOro mporecca, Tae ObITH PacCMOTPEHBI TI0KA3aTeNbCTBRA),
a He Ha OCHOBAaHUHU JOCYIEOHOrO COIVIALICHUS, UMECT NMPEKIIO3UBHBIA A(QQEKT Il IpakJaHCKOTO U
aJIMAHUCTPATUBHOTO CYIOMPOU3BOJCTBA (OTHOCHTENHFHO BO3MEUIeHMs yuiepba) Mpu OMNpeAeTCHUU:
HacTynmuin 7 (GakT, SBISUICS JU JAHHBIM (akT MpecTylUleHHeM; W ObUIO JIM OHO COBEpPIICHO
NOJ3AIIUTHBIM.

Cratbst 238-0uc  YTOJIOBHO-TIPOLIECCYANBHOTO KOAEKCA YETKO MpedyCMaTpHBacT BO3MOXKHOCTD
NPUHUMATh B KauecTBE JAOKa3aTelIbCTBA NpENblAylIMe CyAeOHbIC pEIIeHHs, BKIIOYas MPUroBOpHL. B
JaHHOM II0JIOKEHHH OTOBOPEHO, OJHAKO, YTO MOJOOHbIE PEIICHHUs MOAJIeKaT CBOOOAHOM OLICHKE CyAbei
Ha OCHOBaHUM ero TiIyOOKoW yOexJeHHOCTH. BbisBieHHbIE TakuM 00pa3oM (akThl JOJKHBI OBITH
IMOAKPCIVICHbI APYTrMMH JOKa3aTCJIbCTBAMH MW HE MOTYT 6BITI) HUCIIOJIB30BaHbl JId n30exaHus
NPUMEHEHHUs] 0cO00Tr0 JJOKa3aTeIbCTBEHHOI'O MOPSI/IKA, KACAIOLIET0Cs 3asiBJICHUN COOOBUHIEMBIX, KaK 3TO
periiaMeHTupyercs cratbei 187 YTOI0BHO-TIPOIIECCyaIbHOTO KOJIeKca (OTHOCUTEIHHO JOMYCTUMOCTH H
JTIOKa3aTeNIbHOM CHIIBI TOKa3aHUH COOOBUHSAEMBIX).

[lpn BeIHECeHMM psna penieHMH BepxoBHbI cyn Uramuu pasbsCHUI BIMSHHE OSTOM CTAaThbH: B
KaccanimoHHOM moctanoBieHnn Ne 12595/1998 Cyax mpusHam, uro (akT OnpaBIaHUs HECKOJIBKUX
(GU3UYeCKUX JIUI] HE UM HUKAKHX MOCIEICTBUI C TOYKU 3PSHHUS NPHBUIICTUPOBAHHOM J0Ka3aTeIbHON
CHJIBI B IIOCJICAYIOIIEM YTOJIOBHOM CY/IONPOHM3BOJICTBE MPOTHB COOOBHHSEMBIX B OJHOM H TOM K€
IMPECTYIJICHUH, TaK KaK HA YCTAHOBJICHHBLIC B HEM (I)EIKTLI, HU UX OLICHKA, YKa3aHHas B MOTUBUPOBKE, HE
MOTIJIH 00513aTh CYZAbIO, KOTOPBIH JODKEH COXPAHATh CBOIO CAMOCTOSTEIBHOCTh U CBOOOY IPU OIEHKE
JIOKa3aTeNIbCTB.

B kaccanmronHoM noctanoBiennu Ne 5513/1996 cyn npusHai, 4to (akt onpapaaHus GU3MYECKOTO JIUIA
3a MPECTYIUICHUE, B COBEPIIICHUH KOTOPOT'O OH ObLII OOBHHEH, HE CBUJIETEILCTBYET aBTOMATHYECKH O TOM,
YTO OOBUHSIOIIEE JIMIIO HECET OTBETCTBEHHOCTh 32 KJIEBETY, TaK KaK KOMIIETEHTHBIN CY/ JOJKEH BHOBb
CaMOCTOSITEJILHO U CBOOOAHO OleHUTh (akTl. Cya HOTYEPKHYJ, YTO YTOJOBHO-NPOLECCYaTbHBIN
Kojekc Mrtanuu He mpH3HAET, YTO CyAeOHBbIC PEUICHHS IO YTOJOBHBIM JIeIaM UMEIOT NPEKIFO3UBHEIC
MOCIIE/ICTBUS B OTHOIIICHWH TMOCIEAYIONINX YTOJOBHBIX Pa30HMpaTeNbCTB, TaK KaK OTH TOCIEICTBUS
OTpaHUYMUBAIOTCA TPAXKIAHCKUM, AIAMHUHUCTPATUBHBIM M JUCHUIUIMHAPHBIM CYIONPOU3BOACTBOM. Cy,ll
TaKkKe TPHU3HAI, YTO Il COOJIOMIEHWsS TpaBa Ha COCTA3ATENBHBIM CYAEOHBIA IMpoIecc HEoOXOIuMO

% X.B. Bociy, [JI. Barxepmepy, M. A. Bepraept, YrosoBHblii nporece, OCHOBHBIE HOJIOKEHHs, 5-¢ u3nanue, 2008, crp. 337.
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MPOBEPUTh, COOTBETCTBYIOT JIM HCTHHE (DaKThl, COJCpIKAIIMECS B pelieHUAX (KacCarlHoHHOE
nocranoByienue Ne 727/1995).

VYT0oM0BHO-MIPOLIECCYATTbHBIN KOAEKC MPELyCMaTPHBACT CPEICTBA MPABOBOI 3aIIUTHI KaK 9KCMPEMAIbHOE
pewenue (extrema ratio) mis ciydaeB MPOTHBOPEYMBBIX CyneOHbIX pemrenuit. CormacHo cratbe 630,
CynieOHOE peIIeHHE MOKET OBITh MIEPECMOTPEHO HE TOJIBKO B CIIydae MOSBICHUS HOBBIX O0CTOSTEIHCTB
wid oOHapykeHus1 (DakTa MOMIEIKH JOKa3aTeIbCTB, HO TAaK)Ke B TOM Cilydae, KOTAa (axkmol, Ha
ocnosanuu komopwix owvL1o npunsmo peuwenue (fatti stabiliti a fondamento della sentenza o del decreto
penale di condanna), necosmecmumol ¢ unviMu pakmamu, RPUSHAHHBIMU OOKA3AHHBIMU HPU 8bIHECEHUU
O0py2020 OKOHUAMENbHO20 CyOebHo20 peuwtenus (non possono conciliarsi con quelli stabiliti in un’altra
sentenza penale irrevocabile). TlogoOHas GopMyiaHpoBKa UYETKO OrpaHMYMBACT  KAaTErOPHU
HECOBMECTUMBIX (DaKTOB, TaK Kak MEPECMOTP OOBIYHO BO3MOXEH, TOJNBKO €CIH B OJHOM DPEIICHUH
KOHCTATHPOBAHO HACTYIUICHHUE OMPEICICHHOTO COOBITHS (PECTYIUICHH S ), TOTa KaK B IPYTUX - HET.

YTOJOBHO-TIPOLIECCYaIbHBIA  KOJEKC TaKKe BKIOYAeT MOAPOOHBIC TMpaBWJIa  OTHOCHUTEIHHO
JOTTYCTUMOCTH TIOKa3aHWA COOOBHHSEMBIX BHE 3aBHCHMOCTH OT TOTO, OBUIH JIN OHH TIOJYYEHBI B XOJE
MPEIBITYIUX CyIeOHBIX CITYIIaHWH 1 MIPU3HAHBI B HUX JIOKa3aHHBIMH.

Petdhopma KOHCTUTYITHOHAITBHBIX U 3aKOHOJATEIBHBIX HOPM, PETyIUPYIONUX BOMPOCH! TOMYyCTUMOCTH U
OIICHKH MOKa3aHWH COOOBUHSIEMBIX MPOTHB OTJCILHBIX JIUI, ObLIIa HHUIUKPOBAHA B CBSI3U C PEIICHUEM
ECIIYH mo neny «/lyxka npomus Hmanuuy (33354/96), rne Wranus Obuia mpu3HaHa BUHOBHOHM B
HapylieHnd KOHBEHIIMU B CBSA3M C OTCYTCTBHEM IOPHIMYECKHX TapaHTHH TOro, 4TO OOBHHSEMBIH MOT
MPOBECTH TMEPEKPECTHBIA JIONIPOC, Ha 3Tale paccieOBaHUs WIM BO BpeMsl CyaeOHOro CIyIIaHus,
COOOBHHIEMOT0, KOTOPBIH J]aJl TPOTHB HEr0 OOBUHUTEIILHBIC TOKa3aHUS.

B cBa3m c BeiHeceHweM cyneOHBIX pemeHuii EBpomeiickum CymoMmM HoOpMma, peryiupyromas
JOIyCTUMOCTh M JIOKAa3aTeNbHYI0 CHJIy IIOKa3aHWH COOOBHHSEMBIX, B HACTOSIIEE BPEMS HMEET
CJIEIYIOIIUX BU:

[Mpu3HaHue OOBUHSEMOTO BHHOBHBIM HE MOXET OCHOBBIBATBCSA HA OOBHHUTEIBHBIX IOKA3aHUAX
CBUJCTENICH WU COOOBHHSEMBIX, KOTOPHIC CO3HATECIILHO OTKA3aJUCh OT MPOBEACHHUS NEPEKPECTHOTO
J0Tpoca OOBUHACMBIM®

I/ISy‘ICHI/Ie IMOKa3aHHUMI CBHHeTeﬂeﬁ AOJDKHO paclpOCTPAHATBCSA HaAa HUX HMHTCPCCBI B OTHOIICHUU
OOBUHSIEMOI'O U ImpovYux CBHILeTeHeﬁ JJI1 OICHKH UX HEl,Z[e)KHOCTI/I.95

Coo0OBrHSIEMOMY TI0 TOMY K€ NPECTYIUICHHIO, KaK MPaBHIIO, 3alpeliaeTcs BBICTYIIaTh B KadecTBe
CBHJICTENISI TPOTHB 06BuHsIEMOro.”> W3 31oro MpaBWiia CYyIIECTBYET HCKIIOYCHHE, ©CJIM: CYJeOHOEe
pellleHrue BCTYIHJIO B CHJIY MPOTHB COOOBHHSEMOIO, 3aT€M OH MOXET OBbIThb IpPU3BaH B KaveCTBE
CBUJIETENS B CyJ IPOTHB OOBHUHSEMOTO; WJIA, B TOM CJIy4ae KOTJa B OTHOIIEHHH COOOBHUHSEMOIO €Ille He
OBLJIO BBIHECEHO OKOHYATEIIBHOI'O OOBHHUTEIBHOTO IPUIOBOPA, €r0 MOXKHO IPHUBJICYL B KauyeCTBE
CBHUJICTEJISI TOJIBKO MPH YCIOBHM, €CJIU OH OYJET yBEIOMJIEH 00 YroJIOBHON OTBETCTBEHHOCTHU 3a Jady
JIOKHBIX ITOKa3aHWM COTJIacHO cTaThbe 64.

OOBUHSEMBIN UMEET IMpaBO XpaHUThL MOJIYAaHUEC, 1 BCE CKa3aHHOC UM MOXKET OBITEH UCIIOILE30BAHO IIpOTHUB

Hero. Eciau on JAacT MOKa3aHus MPOTUB UHBIX JIUI], OH 6y}16T CUHUTAThCA CBUACTCIIEM U HCCTU YT'OJIOBHYIO
o 97

OTBCTCTBCHHOCTD 3a Ja4y JIOXKHBIX MMOKA3aHUU.

Co0OBUHSIEMBIX, MPUBIEKABIINXCSA K CYACOHONH OTBETCTBEHHOCTH B MPEIBIAYIIUX IPOIECCax, HEIb3s
00s13aTh JaBaTh TOKa3aHWs MO (DakTaM, €CIH, B YIOJOBHOM CYAONPOW3BOJCTBE IMPOTUB HUX, OHU
OTBEPTIIN MX WM ObUTH MTPU3HAHB BAHOBHBIMU.

% Crares 111 KoncruTymun
% Crates 194 VIIK

% Crates 197 YIIK

% Cratea 64 YIIK

72



Jonpoc ¢uzndeckoro Jmia, coaepiKamerocss oA CTpaked B JOCYACOHBIH TepHoid, JOKEH OBITH
3alMCaH Ha ayJuo- WU BHJICOHOCUTENh, B MPOTHBHOM CIIydae JIOMPOC HE MOXKET ObITh NMPHHAT B
Ka4yecTBE JI0KAa3aTeNbCTRa.

Coo0OBHHSIEMBIII MOXKET OBITH JOMPOIIEH IO XOAATAHCTBY CTOPOH YTOJOBHOTO JIeNa W B NMPHUCYTCTBHUH
aBOKAaTa, OH TaKyKe UMEET IPaBO XPAHUTD momuanue.*®

Takxe cymecTByer oOmMi 3ampeT Ha YTEHHWE W HCIIONB30BaHWE B CyJe IMOKa3aHWHA, COOPaHHBIX
CIIeJIOBATEISAME Ha CTAHH IPEIBAPHTEIBHOTO CIEACTBHS, €CITH 3aKOH 0060 He JomycKaeT 51oro.” 1o
MPaBUJIO OCHOBAHO Ha MPWHIIUIIE, COrJIACHO KOTOPOMY BCE JOKA3aTeNbCTBA JOJKHBI OBITh YCTaHOBIICHBI
B CyZe.

3&5[BJ'ICHI/I$I, CACJIaHHBIC BHC 3aJla Cyaa, MOT'YT OBITH 3aYNUTAHBI CyaOM TOJIBKO IIOCJI€ TOr'0, KaK BCC JIMIA,
CACIaBIIUEC JaHHBIC 3asABJICHUA, OBLIH AONPOIICHBI B XOO€ CyI[C6HOl"O CHyIHaHI/ISI.lOO

ITpoTOKOIBI MHBIX YTOJIOBHBIX CYyAEOHBIX pa3OMpaTesNbCTB MOTYT OBITH HCIIOJIB30BAaHBI TOJNBKO MPOTHB

101
TE€X OTBCTYUKOB, YbHU aIBOKATHI YH4aCTBOBAJIX B COCTABJICHHUU 3THUX ITPOTOKOJIOB. 0

3asBneHnsT COOOBHHSEMBIX HE MOIyT OBITh caMH 1O cebe JOCTaTOYHBIMH ISl BBIHECEHHS
OOBHUHHTENBHOTO MPUTOBOPA B OTHOIICHUH (DPU3UYECKOTO JIMIA, OHU JIOJDKHBI OBITH OLIEHEHBI B MECTE
MOJATBEPXKIAOIIUMHE WX JOKa3aTelbCcTBAMU. Eciam 0OBHHSEMBIM JaeT corjlacMe Ha 3auTeHHe JTUX
IPOTOKOJIOB B 3ajie Cyla, Y HEro €cTb IPaBO IPOBECTH MEPEKPECTHHIN IONpPOC CBHUAETEICH, UYbH
TOKa3aHUs OTPAXKEHBI B HUX.

3asBneHNsT COOOBUHAEMBIX MOTYT OBITH MCIIONIB30BAaHBI JUISI OOOCHOBAHMS CyNEOHBIX PEIICHUI, TOJIBKO
€CJIM CYILECTBYIOT MHBIE 3JIEMEHTHI, TOATBEP)KJAIOIINE X HAIeKHOCTb.

VIIK takske OeTaibHO PeryaupyeT J0Ka3aTelbHY0 CHITy Pa3IMUHBIX TUIIOB 10Ka3aTeIbCTB.

K nokaszartenncTBaM, UMEHOIIMM OTPAHWYCHHYIO CHJIY W TPEOYIOIIMM HAJIWYMs JAPYTUX JOKa3aTeNbCTB,
OTHOCSITCSI: TIOKa3aHHUsI COOOBHHSEMbIX (OCOOCHHO KOI'Jla OHM OBUIM IMOJIYYEHBbI Ha JOCYJIeOHOM 3Tare),
CyJleOHbIE PEIIeHNs, BCTYTUBINKE B 3aKOHHYIO CHITY.

BCT}/HI/IBHH/IC B 3aKOHHYIO CHITY CYJIC6HI)IG pelICHUA MOI'yT OBITH HCIIOIL30BAHEI TOJLKO JJI1 OICHKH
HaACKHOCTH CBHHeTeﬂeﬁ.

Ucnanus

B Hcnanmm perieHus KOHCTUTYIIMOHHOTO CyJlla, Kacaromuecs OOBHHUTENBHBIX ITOKA3aHWH, IaHHBIX
COOOBUHIEMBIMH, B OCHOBHOM KaCarOTCsl ONpEIENIeHUs TOro, SBISIFOTCS JIM OHU caMH 10 cebe
JIOCTaTOYHBIMHU JIJISi BBIHECEHUSI OOBUHHUTEIBHOTO TPUTOBOPA B OTHOLICHUH (DU3MYESCKOTO JIHIA WIIH JJIs
WX MTOATBEPXKIAEHUS 00s13aTeNIbHO TPEOYIOTCS ApyTHe J0Ka3aTelbCTBa.

Koncturynmonnsiit cyn Mcnanuu B cBoeM pemeHnu ot 12 mas 1986 rona HCKITIOYMI JOKa3aTENbHYIO
CUITy JaHHBIX MOKa3aHuil Mo ABYM 00CTOsITENLCTBAM: Korga IoKa3aHHuA 6BIJ'II/I JaHBbI C IIECJIBIO UCKIIFOUCHUA
WIN YMEHBLICHUS! COOCTBEHHOM OTBETCTBEHHOCTH; TaK)K€ €CTh OCHOBAaHHWE CUUTATh, YTO COOOBHHSIEMBIH
PYKOBOJICTBOBAJICS HEHABHUCTBIO, HMHCTPYKIHMSAMH TPEThEro JIHMIA, WIH e ero ACHCTBUS ObUIN
MOTHUBHPOBAHBI IPOKYPOPOM B 00MeH Ha nydiiee odpamnienue (2446/1986 RJA).

8 Crarps 210 YIIK

9 Crarps 514 VIIK

100 Crates 511.2 VIIK

101 Crates 238.2 VIIK

102 Crates 192.3 VIIK

103 Crateu 236.2 1 238-6uc YIIK
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B permrennu BepxoBHoro cyna ot 26 mas 1986 roxga (RJA 2863/1986) ObLI0 IIpH3HAHO, YTO B OTHOIICHHUU
MOKa3aHUi COOOBHHIEMBIX (UI1 OOBHHEHHI B OPTaHM30BAaHHBIX MPECTYIUICHUSIX) 3allUTa MPE3YMITIHH
HEBUHOBHOCTH TpPEOyeT OIEHKU JIMYHOCTH COOOBUHSIEMOTO, €r0 B3aMMOOTHOIICHHA C OTBETYHUKOM,
JICTATHOTO W TIIYyOOKOrO M3y4YeHHsS MOTHBOB (HAIPUMEp, MECTh HJIM HEHABUCTH), KOTOPHIC MOTJIH Obl
3aCTaBUTh €ro OOBUHUTH HEBHHOBHOTO YEJIOBEKA, a TAKXKE MOMCKA BO3MOXHOTO AIMOH, KOTOPOE MOXKET
moOyINTh ero ONmpaBIaTh ceosl.

Cpem MOTHBOB, KOTOpBIE JIOJDKEH NPOBEPUTH CYA JUIsl OOOCHOBaHUS 3aKIIOYCHUS O JIOXKHOCTH
OOBHUHCHHUSI COOTBETYMKA, SIBIISICTCS OOCIaHWE JydlIero OOpalieHus, CAETaHHOE MPOKYPOPOM JUIs
CTHUMYJUPOBAaHUSI COOOBHHAEMOrO Ha Aady MOAOOHBIX MoKa3zaHui (pemenue oT 4 nexadbps 1991 roma
(RJA 8970/1991)). Cyn Takxe ykasaja, YTO NMPU3HAHHE, TOYHOCTh M JIOCTOBEPHOCTh OOBHHHUTEIIBHBIX
MTOKa3aHM MOXET TOJITBEPANTD X HAIECKHOCTH (pemenne oT 21 saBaps 1994 roga (RJA 90/1994)).

Pemenuem ot 25 mapta 1994 roga (RJA 2594/1994) BepxoBHBIi CyJ MOTYEPKHYI BaKHOCTD TOTO (aKTa,
YTO HE J[OJDKHO CYIIECTBOBaTb HUKAKHUX 3JEMEHTOB, IIOABEPTalOIIUNX COMHEHHUIO CYOBEKTHUBHYIO
HaJIe)KHOCTh COOOBHHSIEMOr0 BBUAY HaJIM4Ms COOCTBEHHBIX MHTepecoB. OH TakkKe yKaszal Ha Ba)KHOCTb
TOTO, YTOOBI MTOKa3aHMS OBUIH COTIIACYIOIIUMHUCS 1 MTOJTBEP>KICHHBIMU.

B cBoem pemennn ot 20 mas 1994 roma (RJA 3942/1994) Cyn Takxe mpuaan ocodoe 3HaAYEHHUE TOMY,
KakK O6BI/IHI/ITCHI>HI>IC IIOKa3aHus OOJI?KHBI 6I)ITI) 0XapaKTCPHU30BaAHbI UX IMOJOKHUTCIBHBIMU 3JICMCHTaAMHU,
TaKMMH KaK UX CIIOHTAHHBIN XapakKTep, OAHO3HAYHOCTD, JIOTUYCCKAA CBA3HOCTL U HOBTOpHI)II\/'I XapakTep.

B pemennu 153/1997 KOHCTUTYIIMOHHBIN CYJ] PU3HAT, YTO COOOBUHSIEMBIH, B OTIIMYHE OT CBHJCTENS, HE
00si3aH TOBOPUTH TpaBAy W MOXKET XPaHUTh MOJYaHUE WM JaKe coiraTb. TakuM o0pa3om,
JOKa3aTesIbHasl CUJla 3TUX TOKa3aHUi Oonee cialasi, B OTJIMYME OT MOKa3aHUH CBHIETENEH, OCOOCHHO B
OTCYTCTBHHM HOATBEPKACHUS IPYTUMH [TOKa3aHUAMHU.

B nByx pemennsax (233/2002 u 237/2002) KOHCTUTYIMOHHEIN Cyll CHOPMYTHUPOBAT KPUTEPUH, KOTOPHIE
HEOOXOAMMO COONFOCTH JJIi TOTO, YTOOBI TIPUHATH TIIOKAa3aHHWA COOOBHHSIEMBIX B KauecTBE
JIOKA3aTeNIbCTBA, W IMO3BOJIUTH MPEOOIaaHue UX JOKa3aTCIbHOW CHJIBI HAJl IPAaBOM COOOBHMHSEMBIX Ha
Hpe3YMH]_II/I}O HCBHUHOBHOCTH:

i.  OOBHHHTEIbHBIC TOKA3aHHsI COOOBHHSIEMOTO SIBIISIOTCS IPABOMEPHBIMH;

ii.  JlaHHble TOKa3aHWs HE SIBJSIFOTCS JIOCTATOYHBIMH JIOKA3aTelIbCTBAMU ISl  TIPEOIOJICHUS
NpEe3yMIIIUH HEBUHOBHOCTH;

iii. TlogoOHas MHHHMMaJbHAs JOKa3aTelbHAs CUJIA MPUOOPETAeTCs AaHHBIMHU MOKa3aHHSIMH, KOTIa
OHU TIOJIKPETICHBI HHBIMH JIOKa3aTeIbCTBAMH;

iv.  JlaHHble JOKa3aTeNbCTBA, TpeOyeMble, KaK MHHUMYM, Uil HOATBEP)KICHUS OOBHHHTEIBHBIX
NOKa3aHUH COOOBHHSAEMBIX B TOM CMBICIIE, YTO OHU MOTYT CYHMTATHCS JOCTATOYHBIMU, SIBIISIOTCS
¢dakTel, wHQOpPMANMA M BHENIHHE  OOCTOSATENBCTBA,  KOTOPBIE  TOATBEPXKAAIOT
HaJIe)KHOCTH/IOCTOBEPHOCTD MOIOOHBIX TIOKA3aHUIA;

V.  OueHka HaTM4YUS JTAaHHOTO MOATBEPXKICHHUS AENaeTCs ISl KaKIO0T0 J1eJ1a MHAMBUIYAIbHO.

B pemermm Ne84 ot 28 wions 1981 roga KOHCTUTYIHMOHHBIM CyZ MPSMO Pa3bICHII KOHIIEIITUIO
MUHUMAIILHOTO J[0Ka3aTelbCTBA MPOTHUB OOBUHSAEMOIO, KOTOpAas, MO CYTH, HAKIAJBIBAET KOHKPETHOE
OTpaHWYEHHE HAa TPUHIUI CBOOOIHON OIEHKH JIOKA3aTeNbCTBA CYIbEH.

B nmanHOM pemeHuy Cya TOSICHHUI, YTO JUIsl OCHApHWBAHHS IMPE3YMIIHN HEBHHOBHOCTH HEOOXOINMO,
YTOOBI:
i.  BeuIo cobpaHo omnpeneaeHHOe MHHUMATEHOE KOJIMYECTBO JOKA3aTENIBCTR;
ii. Tlpu cbope TakMxX JOKa3aTeNbCTB COOMIOMAINMCH TPOIECCyalbHBIE HOPMBI (yKa3aHHBIE Kak
3aKOHOAATEIHHBIMU TTOJIOKEHUSMU, TaK U TOJTKOBAHUSAMHU KOHCTUTYIINN );
iii.  CobOpaHHble JOKa3aTeIbCTBA MOLJH pPAacCMaTPUBAThCS MPOTHB OOBHUHSIEMOTO H  ObUIH
JIOCTATOYHBIMH JJISI TIOJTBEPKICHUS €0 BHHOBHOCTH;
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iv.  JlokaszaTenbCTBa OBLUTH MOATBEPKIACHBI B XO€ YCTHOTO pa30OHpaTesbeTBa (3a UCKITIOUCHUEM e,
Koraa OBII0 HEoOXO0IMMO cOOpaTh JT0Ka3aTeNIbCTBa A0 CyJa, HO MPH Y9aCTHA OOBHHSIEMOTO, WIIH
KOTJIa JIOMyCKaeTCs 3a4UThIBAHIE TTOKa3aHUH B 3aJie Cy/a);

V. CoOomHoe yOekIEHUE CYyAbH B TOM, YTO JIOKa3aTElIbCTBO SBISCTCS JIOCTATOYHBIM JIS
MOJITBEPKJCHHUS. BUHOBHOCTH OOBHHSIEMOTO, SIBIIIETCS HEJOCTATOYHBIM, HO HEOOXOIUMBIM JIJIS
NPEJIOCTABIICHAS MM HaJJIe)Kalled MOTHBUPOBKH OTHOCHUTENLHO TOTO, KaKk OH NpHUIIET K
3aKIIFOYCHUIO O BAHOBHOCTH OOBHHSEMOTO.

IBeiinapus

Ot o0BuHSEMOro (M3UYECKOTO JHIa He TpeOyeTcs Jaud CBUACTEIBCKHX TOKAa3aHWU TOJ[ MPUCSTOMN
(cratpsa 82 VIIK), ato o0ycnoBieHO TeM (PakToM, 9TO, TEOPETUIECKH, COOOBUHSIEMBIA TACT HETIOHEIE
MOKa3aHus, U UX HAJIGKHOCTh cama 1Mo ce0e COMHUTEIbHA.

Pa3nuyHOE OTHOLIGHHE K CBUICTEIBCKUM IOKa3aHUSM COOOBHHSEMOTO MOJATBEPIKAACTCS cTaThedd 169,
KOTOpast B SIBHOHM (hopMe MPH3HACT MPABO XPAHUTH MOIYAHHE B OTHOIICHUH TeX (U3MYECKUX JIUI, YbH
IMOKa3aHud MOT'YT HNPUBECTH K IPU3HAHHUIO HUX B KauCCTBE COO6BI/IH$1€MI)IX. HaHHOC HUCKIFOYCHUC U3
NpaBWII, 0Os3bIBAIONICE CBUJAETENCH MpeacTaTh Mepel CyAOM M JaTh MOKa3aHus, 00OCHOBAHO Claboii
JTIOKa3aTeNIbHOW CHIION TIOKa3aHWH COOOBHHSEMBIX.

B crarbe 178 ykasbIBaeTCsA, YTO COOOBHHSICMBIH WM OOBHHSEMBI B CBSA3aHHOM CYJCOHOM
pa3dupaTenbCTBE MOXKET OBITh JOMPOIIEH HE B KadecTBE CBHUJETENS, a OOJNBIIE KaK «0C8e00MAEHHOE
auyoy (persona informata sui fatti/auskunftspersonen).

IHopryranus

B Ilopryramuun BepXxoBHBIM M KOHCTUTYLMOHHBIA CyAbl HEOOHOKPATHO 3asBISUIA, YTO AOIYCTUMOCTH
[MOKa3aHWIl COOOBUHSIEMBIX B OTHOIIEHHH CBOMX COOOBHHSIEMBIX HallapHUKOB B KAaUCCTBE JOKAa3aTCJIbCTB
JMIIb B MUHUMAJIBHOM CTETICHH CTAJIKUBAETCS C IPAaBOM Ha CIPaBEATIMBOE CyneOHOE Pa3OupaTeIbCTBO.

«OOBUHUTENBHBIE TIOKA3aHNSI, JAHHBIE COOOBUHIEMBIM, PETYIIMPYIOTCS TEMH e MPaBUIIAMHU O CPEJCTBaX
JIOKa3bIBaHMs». JlOKa3aTenbCcTBA CUUTAIOTCS JOMYCTUMBIMH B CyA€OHOM Mpoliecce, eciii OOBHHIEMBIN
UMEET BO3MOXKHOCTH IIPOBECTH MEPEKPECTHHIN Aompoc coodBursiemoro (Bepxorusiii cym 03.09.2008,
kacarenbHo Cantoc Kabpan www.dgsi.pt).

B cBsi3u ¢ OTCYTCTBHEM OCOOBIX MPaBUII, PETYJIUPYIOMINX J0KA3aTeIbHYIO CHITY ITOKa3aHUH, CAETaHHbIX
COOOBHMHSIEMBIMH, UX HAJEKHOCTh BCET/a JOJDKHA OLIEHHBATHCS B CBETE MPHUHIMIIA CBOOOIHON OLICHKH,
HO C 0CO00H OCTOPOKHOCTHIO, KOTOPasi MOXKET BKIIFOYATh HEOOXOAUMOCTh MPOBEPKH.

3aKIII0OYeHUE JJOJDKHO YYUTHIBATh TOT (PAKT, YTO COOOBHMHSIMBIE MOTYT MMETh MOJIAFOIIHECS] COMHEHUIO
MOTHBBI, TAKHE KaK JKeJIaHue TIOUTH Ha C/IEJIKY WK Oojiee OIaronpusITHoe cyneOHoe oOpalleHne, MecTh,
HECHABHCTh WIIM BO3MYIICHUE HECIPABEUTUBOCTHIO, UIIH e COOCTBEHHBIC HHTEPECHI, 3aKITIOYAONINECS B
yCTpaHEHUH COOCTBEHHOI OTBETCTBEHHOCTH U BO3JIOKEHHUH €€ Ha JPYTUX OTBETYHKOB.

XoTs oKa3aHusi COOOBHHAEMBIX JIOMTYyCKAIOTCS B KAUECTBE JI0Ka3aTeIbCTB, OHU 00J1aJal0T OrpaHuIeHHON
CHWJIOW M TOTOMY TpeOyIOT MOJATBEP)KICHHUS WHBIMH JOKa3aTeNbCTBAMH, a TAaKKE YBEIUYUBAIOT
OTBETCTBEHHOCTh CyJa NpU BbIHECEHHMH O0OCHOBaHHOW oueHkH (BepxoBubii cyn 12.06.2008,
npencrasutenb Canroc Kapasipio Www.dgsi.pt).

Ha)_'[e)KHOCTB OOBUHHTENBHBIX IOKA3aHUH COOOBHHIEMEIX OpsaMoO TMpPONoOpHUOHATIbHA OTCYTCTBUIO
Cy6’beKTI/IBHLIX IIpUYIWH IjId HEOOBEPHA, 4YTO, B OOJILIIMHCTBE CJIydyacB, 3KBUBAJICHTHO OTCYTCTBHUIO

JIO)KHBIX OCHOBAHMH U HAJIMYUIO CAMOOOBHUHEHHS.

HO,I[TBep)K)_'[eHI/Ie IIOHHUMACTCs BerOBHLIM CyAOM KaK BHYTPCHHSAA XapaKTCPHUCTHKA, a TaKXKe
J0Ka3aTeJIbCTBO, KOTOPOEC CHOCO6CTByeT BBIABJICHUIO JOCTOBEPHOCTH.
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Koncturynmmonnsiéi cyn u BepXoBHBIM Cyn Takke OTBEPraioT CHIy OOBHHUTEIBHBIX ITOKA3aHHIMA
COOOBHMHIEMBIX B CITydasix, KOT/Ia T, IO 3alpocy O MPOBEIEHUH MEPEKPECTHOTO JOMPOCa OTBETIUKOM,
BOCITOJIb30BAJIUCH CBOUM ITPABOM MOJTYAHMUS.

Tem He MeHee, OOBHHHUTEIBHBIC TOKa3aHUS COOOBHHSEMBIX JIOMYCTUMBI B 33a0YHOM CYACOHOM
pasduparTeNbCTBEe, XOTS OTBETYUK, Yepe3 CBOEr0 3allMTHHUKA, JOJDKCH HMETh BO3MOXKHOCTh Ha
MPOBEJICHUE TIEPEKPECTHOTO JOMPOCa COOOBHHSEMOrO0 W TPEIOKUTH BOIPOCHI, HEOOXOIUMBIC IS
OIICHKH €ro HaJeKHOCTH (cTaThs 6 u ctaths 345 VIIK).

3.3.4 3axaouyenus

CormacHo crathe 90 YromoBHO-TIporieccyalbHOTO Konmekca Poccuiickoit Denepannn, «0O0CTOSTENHCTBA,
YCTaHOBJICHHBIC BCTYIUBIIMM B 3aKOHHYIO CHUJIY MPUTOBOPOM JIMOO WHBIM BCTYNHBIIUM B 3aKOHHYHO
CUITy pellieHHEeM CyJa, MPUHITBIM B paMKaX TPaKIaHCKOro, apOMTPaKHOTO WM aJMUHUCTPATHBHOTO
CYJIONIPOM3BOJICTBA,  MPH3HAIOTCS  CYIOM, TIPOKYpOpOM,  cIieloBarelieM, JO3HaBaTeleMm  0Oe3
JIOTIOJTHUTENIBHOM TIpOoBepky. TakoW MPUTrOBOp WM PEIICHHE HE MOTYT MpeIpeiaTh BUHOBHOCTD JIMII, HE
Y4aCTBOBABIIHX PaHEE B PaCCMAaTPUBACMOM YTOJIOBHOM JICIIC».

JlaHHOE TONOXKEHUE 3HAYUTENHHO OTIMYACTCS OT AHAJOTMYHBIX ITOJIOKEHHH, MPHHATBIX B APYTHX
rocyaapCrBax-4jicHax Coseta EBpOHLI, TEM, YTO HCECMOTpsA Ha HaJIW4YWM€ B HEM OJHO3HAYHOI'O
YIIOMHUHAHUA O HEBO3MOKHOCTH MPEAPCHICHUA IMPUTOBOPOM BHHOBHOCTHU TPETHUX JIMI[, OHO BCC PAaBHO
JIOTTyCKAaeT TPUMEHEHUE TPEKIIO3UBHBIX MOCICACTBUN peIleHUH cyna IO YrOoJOBHBIM JellaM B
OTHOIIICHUW MHBIX YTOJIIOBHBIX Mpecie0BaHui (YroJIOBHOE HA YTOJIOBHOE) MPOTHB TPETHHX JIHII.
[TotoOHBIC TOJIOKEHUS CO3JAIOT PUCK TOTO, YTO MPOKYPOPHI M CYJbU OCBOOOXKIICHBI OT JOKa3bIBAaHUS
CYIICCTBCHHBIX 3JICMCHTOB OOBHHEHUS IMPOTUB MOCICAYIOINX OTBETUMKOB IIOCPEACTBOM BaXXHOCTHU
(bakToB, KOTOpbIe OBLIH «I0Ka3aHb» B OTCYTCTBHE CAMHX OTBETYMKOB. B 3TOM CMEBICIE XOTS MX BUHA
MOXXET HE OBITh «IIPEIB3ATON», IepepaclpeeicHue OpEeMEHHU [OKa3blBaHHS MOXET IIPUBECTH K
HETPOIOPIMOHATFHOMY HapyIICHHI0O UX IpaBa Ha CIpaBelIMBOE CyAcOHOe pa3OuparesibCTBO H, B
YACTHOCTH, TpaBa Ha 3alllUTYy M MPE3YMIIUI0 HEBHHOBHOCTH. J[pyrmM mpHMeYaTeNbHBIM OTINYHEM
ABIsIeTCA TOT (haKT, YTO B PACCMOTPEHHBIX CTpaHAX OrPAHHUYCHHIO TOJBEPrarTCs MPEKIIO3UBHbBIC
IMOCJICACTBUA IPHUT'OBOPOB, KOTOPLIC 6I)IHI/I IPUHATBI HAa OCHOBAHMH HM3Y4YCHUA [JOKA3aTCILCTB B XOIC
COCTSI3aTEeNbHBIX CYACOHBIX ciylianuii. [Ipu3HaHuWe BUHBI M JOCYAeOHOE coriamieHue (XoTs Hu
MOPOXIAIOT MPEIEACHT) OOBIYHO HE BICKYT MPEKIFO3UBHBIX MOCIIEACTBUI B OTHOIICHUH TOCIEAYIOIINX
Pa30oUpaTENIbCTB AaXKe MPOTUB TEX KE CAMBIX OTBETYHKOB.

Bo3moxHEBI 3H0y1'IOTp66J'IeHI/IH MPEKIIIO3MBHBIMU  TTIOCJICACTBUAMU Cy,[le6HI)IX peIHeHI/Iﬁ B YT'OJIOBHBIX
Jienax, Korja MoKa3aHusl OTACIbHOr0 OOBHHSEMOIO WM BBIHECEHHBIH €My OOBHHHUTENBHBIA MPHUTOBOP,
UCTIONIB3YIOTCS JUIsi OOBUHEHUS] OTBETYMKOB IO CBS3aHHOMY Jienly. Bo m30exxanue moio0HOro HapyIeHus!
IIpaB Ha 3aliuTy B pAAC CTpaH, HOCPCACTBOM 3aKOHOAATCIIbHBIX MCp HIIN CYI[eGHOI‘O TOJIKOBaHMUA,
JIOTTYCTUMOCTD U JIOKa3aTellbHasl CUJIa MOKa3aHWH COOTBETYMKOB B YIOJIOBHOM CYJIONPOU3BOJICTBE OBLITH
CTPOTO OIPaHHUYCHBI.
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3.4  OTBeTCTBEHHOCTHh IOPHANYECKOIO JUIA 32 YTOJOBHbIE NPeCcTYIJIeHHUs

Cyl1iecTByeT HECKOJIBKO CIIOCOOOB, TIOCPEICTBOM KOTOPBIX OTCYTCTBHE (PAKTUYCCKON OTBETCTBEHHOCTH
IOPUIMYECKOTO JIUI[A 32 YTOJIOBHBIC MPECTYIUICHUS MOXKET CIOCOOCTBOBATH 3JI0YNOTPEOJICHUIO B
KOPIIOPATUBHBIX KOH(PIUKTAX, yCTPAHEHUN KOPPYIIIIUNH U IPUHYIUTENbHBIX TOTJIOMEHUIX, HAIIPUMEp:

e KommaHus MOXKET OCYIICCTBISATh AHTHKOHKYPCHTHYIO JIEATSIBHOCTh 3a CUYET MOJKyIa
COTPYJTHUKOB, OTBETCTBCHHBIX 3a TOCYJAapPCTBCHHBIC 3aKyNKH, ¢ MUHUMAJIBHBIM PUCKOM IS
WHTEPECOB KOMITAHWHW, 33 HWCKIIOYEHHEM HeOOIbIIoro ymepbda COOCTBEHHOH peryTanud
YrOJIOBHOTO HaKa3aHHS JJIs1 (PU3HUYECKHX JIVII, COBEPIINBIIHNX MPOTHBOIPABHBIE ICHCTBUS;

o dakTHUeCKOe HaKa3aHUE MPOTHBOIPABHBIX JEHCTBUM, COBEPIICHHBIX OT UMEHH M B MHTEpEcax
KOMIIaHWUH, OCYIIECTRIISIFOINCH peHICPCKUI 3aXBaT, MOXKET ObITh HEBO3MOXKHBIM,;

e be3 anekBaTHBIX MpoIenyp HAONMIOJCHUS W KOHTPOIS, KOTOPhIE MOTYT CIIY)XHTh B KadecTBe
3alIUTHOTO WJIM CMSTYAIONIET0 OOCTOSITENBCTBA B YTOJOBHBIX JIENaxX MPOTHB FOPHUIUYECKOTO
JIWIIA, OHO CaMO MOKET OBITh BOCIPUUMYHBO K 3JIOYNOTPEOJICHHIO M KOPPYIIIMUA COOCTBEHHBIX
COTPYJHHUKOB.

bonee Toro, orcyrcrBue (aKTHUECKOH OTBETCTBEHHOCTH IOPUAMYECKOTO JIMLA 32 YIOJIOBHBIE
NPECTYIUICHUSI MOXeT OBITh, B psAe CIydyacB, HENPONOPIHMOHAIBHBEIM WM elle KaKUM-JIH0o
MPOU3BOJIBHEIM 00pa30oM KOMIIEHCHPOBAHO OOBHMHHTEILHBIMH OpPraHaMd WU CYAaMH, CTPEMSIIMUCS
3aMOPO3UTh MM KOH(PHCKOBATh AKTUBBI KOMIIAHUH.

3.4.1 Poccuiickas ®@enepamnust

B nmocnennue ronasl HabIrOmAeTCA 3HAYUTENBHBIA POCT KONMYECTBA NMPAaBOHAPYLICHUH, COBEPLICHHBIX B
MOJIb3y WIIM C TIPUBJICYCHUEM HOPUAWYECKUX JHI. Macmrad 3TOro sBICHHE YyKa3blBaeT Ha TO, YTO B
Poccun chopmupoBancst HOBBIM BUA NPECTYIUICHHH, T.€. NPECTYIUICHHE IOPUAMYECKOTO JIMLA
(«mpecTymnieHHE KOPHIOPALUI UIH «KOPIIOPATUBHOE MPECTYIICHHUE).

JaHHbIl BUJ TPECTYIUICHHS SIBIISIETCS peabHON yrpo30H SKOHOMHYECKOH 0e30I1acHOCTH TOCYyIapcTBa, a
TaKXKe HHTepecaM JO0OpPOCOBECTHBIX JKOHOMHYECKHMX CyObEeKTOB. B d9acTHOCTH, 3HAYUTEIHHO
TIOBBINIAETCS WHBECTHIIMOHHBIA PUCK, OOYCIIOBICHHBIH MOJBEPKEHHOCTBIO POCCUICKHX (PHHAHCOBBIX
MHCTPYMEHTOB MPECTYIUICHUSAM, YTO B PE3YJbTAT€ MOJKET IIPUBECTH K OTTOKY KallUTaja U3 CTPaHBI.
[IpecTymieHus IOPUANYECKUX JIUL AECTaOMIN3UPYIOT OCHOBBI SKOHOMHKH, CIIOCOOCTBYS YXYZIILIECHHIO
OCHOBHBIX 3KOHOMHYECKHUX ITOKa3aTeJeid, B TOM YUCJIe pOCTy MH(ISAIMN, COKPAILEHHIO TPOU3BOACTBA U
nepexo/ly KamuTajlia B TEHEBYIO SKOHOMHKY. [10100HOr0 pojia MpecTyIuieHHs 3HAYUTENBHO BIHUSIOT Ha
YPOBEHb MPECTYNHOCTH B OOMIECTBE W, B YaCTHOCTH, HPOBOLMPYIOT MOSABICHUE KOPPYILUH HIN
CIOCOOCTBYIOT €€ Pa3BUTHUIO (B TOM YHCIIE 0COOOMY THITy KOPIIOPATUBHOI KOPPYIMLUH, T.€. HE3aKOHHBIX,
OTOMCTUYHO MOTHBUPOBAHHBIX I[GﬁCTBI/Iﬁ TOCYAApPCTBCHHBIX CJIy)XXalllUX B TII0JB3y ONPCACIICHHBIX
FOPUINYECKUX JINII).

B pamkax peicTByromiero yrosoBHoro npaBa Poccuiickoii ®enepaniii OTCYTCTBYET KOHIIEIIHUA
YTOJIOBHOM OTBETCTBEHHOCTH topuandeckux jwui. CtaThs 19 YT0I0BHOTO KOJEKCa yCTaHABIMUBAET, YTO
YTOJIOBHYIO OTBETCTBEHHOCTh MOXKET HECTH TOJBKO JEecrocoOHOe (DHU3MUYECKOe JIUIO, TOCTHTIIEE
ompeAeNeHHOro Bo3pacta. TakuM o0pa3oMm, YToJoBHBIM komekc Poccuiickoit ®enepamuu He
MpeIyCMaTpUBACT HHUKAKUX CAHKIMA B OTHOIIEHWH IOPUAMYECKUX JIUI], YYaCTBOBABIIMX B
mpecTyiieHuH. BMecTo 3TOro MmojgoOHOTO pojia CaHKIHUW TPEAYCMOTPEHBI B 3aKOHOJATENBCTBE 00
aJMUHHUCTPATUBHBIX MPAaBOHAPYIICHUSX, Hampumep, ctaThsd 19.28 Komekca 00 ajaMHHUCTPaTUBHBIX
MPaBOHAPYIICHISIX (HE3aKOHHOE BO3HATPAKICHHE OT WMEHH IOPUAMYECKOrO JIMIA) YCTaHABINBAET
OTBETCTBEHHOCTh IOPHIWYCCKAX JIUI[ 3a Yy4YacTHE B TMPECTYIUIEHWAX B pamkax crateir 201
(3noymnoTpebienre nonrHoMouusMH) U 291 (1aya B3TKH) YTOJIOBHOTO KOJIEKCA.

Cratess 14 AHTHKOpPPYIIIMOHHOTO 3aKOHA TMPEAyCMAaTPUBAeT, HYTO B CIyd4ae €clid OT WMEHHU

OPUANYCCKOro Jvia Wikn B C€ro IoJb3y, ObLIH OpraHn30BaHbl, NOATOTOBJICHBI HJIM COBCPIICHLI
KOPpPYINUOHUOHHLBIC MNPCCTYIUICHUA WM MPABOHAPYHICHUA, CO3AaBIIMC YCIOBUA [IJId COBCPILICHUSA
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KOPPYIIIMOHHBIX TIPECTYIUICHUH, IOPUAUYCCKOE IUII0 MOXET OBITh NPU3HAHO OTBETCTBEHHBIM B
COOTBETCTBHUU C 3aKOHOIAaTeNIbCTBOM Poccuiickoit deaeparuu.

[lpumeHeHne B OTHOIICHWH OPUAMYECKOTO JIMIAa Mep OTBETCTBEHHOCTH 32 KOPPYIIHOHHOE
NpPECTyIUIEHHEe HE OCBOOOXHaeT (U3UUECKOe JUIO OT OTBETCTBEHHOCTH 3a KOPPYIIHMOHHOE
npectymieHre. PaBHO Kak M yroJIOBHOE TIpeciieI0BaHNe Wil HHask (hOpMa OTBETCTBEHHOCTH (PH3UIECKOTO
JUIa 332 KOPPYNIIMOHHOE MPECTYIUIEHHE He UCKITI0Yal0T OTBETCTBEHHOCTH FOPHUIMYECKOTO JIMIIA 32 TO JKe
npectymieHue. JaHHBIA TMOMXO0J TONTBEPKICH CYIICCTBYIOIICH CyleOHOW MPaKTHUKOW, B KOTOPOH
IOpUINYCCKHAE JUIa OBUTM TIPU3HAHBI OTBETCTBEHHBIMH 1O dacTtd 1 cratem 19.28 Komekca 00
aJMUHHACTPATUBHBIX TPAaBOHAPYIICHUAX, B TO BpeMsS Kak (U3INUECKHE JIMIA, MPEICTABIIABIINE
IOPUINYECKHUE JINIA, OBIIIM MPUBJICYEHBI K OTBETCTBEHHOCTH 1O YacTh | ctatbu 291 YrojoBHOTrO KoJeKkca
(ompenenenne CaparoBckoro obiactHoro cyna ot 28.05.2013 roma mo memy Ne 7-297/13, penienue
OpmoBckoro obmactHoro cyma ot 23.05.2013 roma mo gemy Ne 4-A-84/2013, ompenenenne
Bonrorpazckoro obiactaoro cyna ot 11 suBaps 2012 rona o aeiy Ne 7a-1061/11).

JeiicTBytomee 3aKOHOAATENHCTBO 00 aIMUHUCTPATUBHBIX TIpaBoHapymIeHusX B Poccuiickoit @enepannu
HE TMPENOCTABISET IOJHOTO 00BheMa CAHKIMOHHBIX Mep, aJCKBAaTHBIX TOW COIMMAILHOW OITaCHOCTH,
KOTOPYIO HECYT TaKu€ NPECTYIUICHUS, HalPUMEP, OT3bIB JIMIIEH3UH, 3alPET HA OCYILIECTBICHUE KaKO-
b0 JeATeNFHOCTH, TPUHYAWUTENbHAS ITUKBUIAIUS FOPUAMYECKOTO JHNA W T.J. MOXHO NPpUATH K
BBIBOJTy, YTO OHH HE TIOJIHOCTBIO COOTBETCTBYIOT MEXIYHAPOIHBIM cTaHAapTaMm 3¢ (HEeKTHBHBIX,
IIPONOPLIMOHAIIBHBIX U CACPKUBAIOIINX CAHKLIUN.

3.4.2 MexxayHapoaHble KPUTEPUH

Cratps 18 KonBenuusi 006 yrosioBHoii 0TBeTcTBeHHOCTH 32 koppynuuio Cosera EBponsr'™ tpeGyer
«IMOA00HBIE 3aKOHO/IATENBHBIE M TIPOYNEe MEPHI B Ka4eCTBE HEOOXOAMMBIX TSI O0eCTIedeHHs TOTO, YTOOBI
IOPUIMYCCKUE JIUI[A MOTJIM OBITh TPUBJICUEHBI K YCTAHOBJICHHOW B COOTBETCTBUU C HACTOSAIICH
KoHBeH1me 0TBETCTBEHHOCTH 32 YTOJIOBHBIC MIPABOHAPYIICHUS, TAKKE KaK Jlada B3SITKA, KOMMEPUYECKUMA
MOJIKYT ¥ OTMBIBaHHUE JICHET, COBEPIICHHBIC JIUIsI UX BBITOJBI IFOOBIM (PU3UIECKUM JTUIIOM, 3aHIMAOIIIUM
PYKOBOJSIIIYIO TOJDKHOCTh B JTAHHOM FOPHIMYECKOM JIHMIE, TEHCTBOBABIINM CAMOCTOSATEIBHO HITH Kak
YacThb MOJIPa3IeIeHNs IOPUINYECKOTO JIHIIA, HA OCHOBAaHUU:

® TIpaBa MPEJCTABIATH IOPHIUIESCKOE U0, WITH

®  TIOJTHOMOYMS MPUHUMATH PEIISHUS OT UIMEHU IOPUINYECKOTO JINA; W

®  TIOJHOMOYHS IO OCYIIECTBICHHUS KOHTPOJIA B PaMKaX FOPUIUYECKOTO JINIIA;

e a TakKe CTeNneHW TMPUYACTHOCTH JAHHOTO (PU3UYECKOTO JIMIA K  BBIIICYKa3aHHBIM

MIPECTYIUICHHUSM - B KAY€CTBE TTOCOOHMKA WM COYYaCTHUKAY.

Bonee Toro, «kaxnas CropoHa 00s3aHa MPEANPUHATH HEOOXOAWMBIE MEPHI Ul OOECIleUeHHs TOro,
YTOOBI IOPUAMYECKOE JIUIO0 MOTJIO TIOHECTH OTBETCTBEHHOCTh B CIIydasX, KOTJa OTCYTCTBUE Halu3opa U
KOHTPOJISI CO CTOPOHBI (PU3HYECKOTrO JIMIA, YKA3aHHOTO B IMyHKTE 1, cliesano BO3MOKHBIM COBEpLICHHUE
YTOJIOBHBIX MPECTYIUIEHUH, YIOMSAHYTHIX B MYHKTE 1, ¢ BBITOAOHN I JTAHHOTO IOPUIMYECKOTO JIMIA
(GU3NYECKUM JIMIIOM [0 €ro pacrnopshiKeHWio». OTBETCTBEHHOCTh HOPUAMYECKOTO JIMIA HE JO0JDKHA
UCKIIIOYaTh YIOJIOBHOE CYIONPOHM3BOACTBO MPOTHUB (PU3MUYECKUX JIML, KOTOPHIE BHICTYIHIN B Ka4eCTBE
UCIIOJIHUTENIEH, COy4aCTHUKOB HJIM IOCOOHMKOB B YIIOMSHYTHIX BBIIIE YTOJIOBHBIX IPECTYIUICHUSX.

Cratbs 26 Konsenmus OOH nporus koppynmumu'® «peaycMaTpuBaeT BHEIPEHHE TOCYIAPCTBOM-
YJIEHOM NOAOOHBIX MEp B KauecTBe HEOOXOIMMBIX, COOTBETCTBYIOIIUX €0 MPAaBOBBIM HPUHIMIAM, IJIS
YCTaHOBJICHHSI OTBETCTBEHHOCTH HOPUAMYECKHUX JIMI[ 3@ Y4aCTHE B IPECTYIUICHUSAX B COOTBETCTBHU C
Hacrosimed Konpennueil. B cuily npaBoBbIX HOPM rOCYJIapCTBa-4jI€Ha, OTBETCTBEHHOCTh IOPUIUYECKUX
JIUI MO>KET HOCUTHb YTOJIOBHBIM, IPAXAAHCKUM WJIM aJIMHUHUCTPAaTUBHBIA Xapaktep». Ilo anamoruum c
KonBenmueit 00 yrojoBHOHW OTBETCTBEHHOCTH 3a KOPPYIIIHIO, TPaBOBas OTBETCTBEHHOCTH
IOPUIUYECKOTO JIMIA HE WCKIIIOYAeT YrOJOBHOW OTBETCTBEHHOCTH (DM3WYECKOTO JIMIA, COBEPIIUBIIETO
npectymieHus. HeoOxogumo, d9toObl caHKOMKM ObUIM  <«O(QQEKTHUBHBIMU, NPONOPUHUOHAIBHBIMU |

104 http://conventions.coe.int/Treaty/en/Treaties/Html/173.htm
105 hitp://www.unodc.org/documents/treaties/UNCAC/Publications/Convention/08-50026 _E.pdf
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CACPKUBAIOIIMMI», OHU TaKXKE MOTYT HOCUTh YT'OJIOBHBIM W HE YrOJIOBHBIM XapaKTep, B TOM YHCIIEC
JICHE)KHBIC CAaHKIMK (aHAIOTHMYHOE TPeOOBAaHHE MPEAYCMOTPEHO IMyHKTOM 2 cTaThu 19 KonBeHrmum 06
YTOJIOBHOM OTBETCTBEHHOCTH 32 KOPPYIIIIHIO).

Amnanorununoe TpeOoBanue coxepxkurcs B Crathe 10 KonmBenmum Opranmsanuun O0beamHEHHBIX
HANMI NPOTHB TPAaHCHANMOHAJILHON OPraHM30BAHHOW NpecTyNMHOCTH'® OTHOCHTENIBHO y4acTHs B
CEPHE3HBIX IMPECTYIUICHUIX, MOAPa3yMEBAIONINX BOBJICUEHHE OPTaHM30BAHHOW IMPECTYMHON TPYIIIBI, a
TaKKe psa UHBIX NPECTYINICHUN, yKa3aHHbIX B KoHBEHINN.

B Esponeiickom Coroze, Pamounoe pemenne Cosera EC Ne 2003/568/IIBJI, ot 22 uioas 2003 roga™”’
0 60pKOe ¢ Koppymiyeil B 4aCTHOM CEKTOpe TpedyeT obecrneueHns OTBETCTBEHHOCTH IOPHANYECKHX JIHI]
3a KOPPYHIMOHHEIE JIeHCTBUS B UACTHOM CEKTOPE.

Pexomenpanusa R (88) 18 Komurera Munucrtpos Cosera EBpomnbl Mo OTBETCTBEHHOCTH MPEANIPUATHH-
IOpUIMYECKUX JIMI 32 TPAaBOHAPYILICHUs, COBEPLICHHBIE B XOJE€ BEICHUS MMM XO3SHCTBEHHOMN
nesTenbHOCTH,'® OblLTa paspaboTaHa Uil CTHMYJIMPOBAHHS MEP MO BO3JIOKEHHIO Ha IIPEANPHATHS
OonpLIel OTBETCTBEHHOCTU 3a NPABOHAPYIICHUS, COBEPILICHHBIE B XOJE BEICHUS MMH XO3SIHCTBEHHOU
JesTeNbHOCTH. B pexoMeHnanmuuM rocynapcTBaM-wieHaM IIpeylaraercs IpHBIeKaTh, IO Mepe
HEOOXOIUMOCTH, MPEONpHUATHS KaKk K YTOJIOBHOH, TaK W K HMHBIM (OopMaM OTBETCTBEHHOCTH 3a
NPOTHUBONPABHOE IOBeACHHE. B pexkoMeHmaluM TakKe yKa3aHO, YTO CAHKIWMH, COOTBETCTBYIOILUE
XapakTepy U CTPYKType NPEaIpUATUs, TOJKHBI IPUMEHATHCS B LEISIX U3BSATHS JOXO/I0B, TOJIYYEHHBIX OT
MIPECTYIHON JIeATENIbHOCTH, TPEAYIPEXACHUS TOCIeIyIOIUX IMpaBOHApYIIEHWH WM TepeHoca
ClIyllaHus Jejia IO IpaBoHapymeHuto. K TakuMm caHKUIUSM, NPUMEHEHHE KOTOPBIX MJOJDKHO
OCHOBBIBaThCS Ha MPUHLUIE MPONOPIHMOHANBHOCTH, OTHOCSATCS, IOMHUMO IPOYEro, MpeaymnpexaeHus,
mtpadbl, KoHpUCKaNKs cOOCTBEHHOCTH, KOTOpas UCIOJB30Bajlach MPU COBEPIICHUU MPaBOHAPYIICHUS
WIM OpuoOpeTeHa B pPE3y/IbTaTe HE3aKOHHOW [ESTENbHOCTH, JHUIICHWE HAJOTOBBIX HNPUBHICTUH H
cyOcuauii, OT3bIB JULIEH3UH, Ha3HAYCHNE CyIeOHBIMH OpTaHAMU BPEMEHHOT'O yIPaBICHHS, 3aKPbITHE HIIH
JUKBUJAIMS TMPEeNNpUsThs, 3alpeT Ha peKjaMy TOBapOB WIM YCIYT U BOCCTAHOBJIEHHE IPEKHETO
COCTOSIHUSL.

3.4.3 TocynapcrBa-ujiennl CoBera EBponsbl

Konnernmmuss YromoBHo#t OtBerctBeHHOCTH lOpuamueckoro mmma (mamee YOROJI) yrBepkmaer, dro
YTOJIOBHBIC JEHCTBHUS, COBEPIICHHBIC MPEICTABUTEISIMU «fopuaudeckoro jwma» (manee FHOJI), moryt
onITe mpunucanbl HOJI, koTOpoe B cHily 3TOr0 HECeT OTBETCTBEHHOCTh. Hinke MpHUBOAMTCS KpaTKoe
onucanue Toro, kak konuernuusi YOIOJI mpumenserca B 6 eBpomeiickux rocynapcrBax (®panuus,
I'epmanus, Utanus, Ucnanus, seinapus n Coequnennoe Koponesctro). B ['epmanuu He cymiecTByeT
YOIOJI kak TakoBO#l, HO MPUMEHSIOTCS JKECTKHE MEphl CO CTOPOHBI DPETYJIHPYIOIIUX OPTaHOB B
OTHOIIIEHNH NPECTYIUIEHNH, coBepieHHbIX FOJI.

Kaxnas crpaHa u3ydanach OTAEIBHO, C HCIIOIb30BAaHUEM CIIEAYIOIEro (opMaTa:
OcuoBuble nonoxenusi: Kakosa ocnoBa YOIOJI (nm ee skBHBajneHTa) BO BHyTpeHHeM npaBe? Kakue

HOJI moryT mognagare mox YOIOJI? (Hampumep, Bo ®@panruu, uckimodens FOJI, sBisromnme 4acThio
rOCYJIapCTBEHHOT'O arnapara.)

3a peiictBusi kKakux cBoux mnpexactasureneii FOJI moryr Hectn otBerctBeHHOCTH? (Hampumep, B
3aKOHOAATENbCTBE VICmaHWM, NMOMHMO COTPYAHHKOB B SBHOM BHJE BKIIIOYEHBI IPABOHAPYIICHUS
KOHTPareHToB. )

106 http://www.unodc.org/documents/treatiessl UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf

107 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2003:192:0054:0054:EN:PDF
108

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet. CmdBlobGet&Instranetlmage=233230&SecMode=1&D
ocld=698704&Usage=2
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Kaxue umenno cBs3u cymectBytoT Mexay FOJI u ux npeacrasurenamu? Tak, HanpuMmep, B LlBelinapun,
Jolyckaercsl npuBiedeHne k orsercTBeHHOcTH HOJI, Tonbko eciam He ObUIO YCTaHOBIEHO OTHENIbHOE
BUHOBHOE NuI0. B OompmmacTBe ciydaeB Y OIOJI moxeT mpumMeHsAThCS Toibko, ecimu FOJI momydwmino
BBITOJy OT MPECTYMJICHUS, HO 3Ta BBIFOJAa HE JODKHA ObUta OBITh HMCKIIOUUTENLHOW (Hampumep,
OTJENBHOE JTUIIO MOTJIO MONyYUTh IPSMYIO BBITOJY, H B TO K€ BpeMsl ipuHocs Beiroay FOJI).

Cy1IecTBYIOT JIM ONPEAETICHHBIE BUIBI IPABOHAPYLICHUH, B OTHOLIEHUH KOTOPBIX MOXKET WJIM HE MOXKET
npuMensatecss YOIROJI? Hexortopele rocynapctBa orpanuuuBaioT mnpuMmeneHue YOIOJI Tombko B
OTHOILICHWH KOHKPETHBIX BHUAOB NPECTYIUICHHH, HO HPU 3TOM BCE MOAINECPKUBAIOT IPUMEHAEMOCTb
YOIOJI B OTHOIIEHWH «IPECTyIUIEHUI B cdepe MpenpHHUMATEIbCKONH AESITeTbHOCTIY, TaKUX Kak
MOILIEHHUYECTBO, Aa4ya B3ATKH U OTMBIBAHHE JICHET.

CpencrBa mpaBoBoii 3amutel: [IpexycMoTpeHs! a1 B mpaBe ocoOble cpeacTBa 3amuTel? PaccmoTput i
NPOKYpPOp HMHBIE Apyrue (akTopsl B KauecTBE cMsArdaromero odcrosirensctBa? (MHOTHE rocynapcrsa
ompeesieHHBIM o6pa3oM mo3BoisitoT FOJI yTBepknmaTh, YTO HMMEIOTCS HaaekHble W 3(dexkTuBHBIE
IpOrpaMMBl  «COOTBETCTBHSI», TIPH3BAHHBIC IPEJOTBPATUTH JHOOBIE mHpaBoHapymeHus.) [axe eciu
JAHHOE COOTBETCTBHE HE O0OECIeUMBAeT IIOJHOM 3alInTBl, OHO OOBIYHO BBICTYIAET B KauyecTBE
cMAryaroniero gpaxkropa. MHorue rocyapersa Takke cMArdaroT npurosop, koraa KOJI cosepruaer mo6oe
«CaMO-TIOBUHHOE» TMPECTyIUIEHHE, OHO O0JIMYaeT ceOs /WM TOTHOCTHIO COTPYIHHUYAET C JFOOBIM
CIIC/ICTBHEM.

[pouenypa: Kro BbicTymaer B KauecTBE OOBHHHUTENS B KOPHOpPAaTUBHOM TNpectymiieHun? B psime
TOCY/IapCTB  CJIEACTBHE OTPAHMYMBACTCS IIPUBICYCHHEM K HEMY COTPYIHHKOB IPOKYpPATYpHI,
3aHUMArOIIUXCs YroJOBHBIMU ACJIaMH, B APYTHUX KE CTpaHax CyHIECTBYIOT YI'OJIOBHBIC OpTraHbl U OpraHbl
Haj30pa, KOTOpble MoOryt obecneuuBaTh coOmoaeHue YOROJI. B Coeaunennom KopoiieBcTse
MIPEeIBABISIETCS 0c000e TpeOOBaHME K YUETY «OOIIECTBEHHOTO HHTEPECay, M 3TO pacCMaTpUBAeTCs Oolee
oIpOOHO.

Bunbl Hakazanus: B rocynmapcTBax OOBIMHO B KauecTBE HaKa3aHUs NPUMEHsETCs yIulata mrpada,
MaKCHMAJBHBII pa3Mep KOTOPOTO MOXKET OBITh OTpaHMYeH 3aKOHOAATenhCcTBOM. B orHOmenwm HOJI
MOTYT TaKKe€ MPUMEHATHCS HMHbIE BHIbl HaKa3zaHWW, Cpeld KOTOPHIX Hawbojee pacrnpoCTpaHEHHBIM
SBJISIETCS] TTIOMEIIEHHE B CBOETO POJa «UYEPHBIM JIUCT» C LENbI0 HEJOMYIIEHUS Y4acTHs B BBIMOJIHEHUH
rocyJapcTBeHHBIX 3aka3oB. [lo oueBuanbpiM npuunHam FOJI He MOryT OBITH 3aKIIOUEHBI O] CTPAXKY, HO
JaHHBIM BHUJA Haka3aHWs MOXET OBITh NPUMEHEH B OTHOIIEHMM HUX pykoBoauTenei. Takke
pacnpoCTpaHCHHBIM BUAOM HaKas3aHUA JIA (1)H31/I‘-I€CKI/IX JINI ABJIACTCSA HAJIOXKECHUE OI‘paHI/I‘-IeHI/Iﬁ Ha ux
nocIeaAyroniee BoBIeueHue B AesrenbHocTs FOJI.

DpaHuus

OcHoBHbIE TON0KeHUA: Bo ®paHnmm yroyioBHas OTBETCTBEHHOCTh IOPUAMUYECKOrO JIMLA MPHU3HAHA C
1994 rona, xots ee 00beM ObUT 3HAUNTENBHO paciupeH B 2004 roxy. JTo mpHBEIO K 3HAYUTEIBHOMY
YBEJIMYEHHIO KOJTMYECTBA COTPYAHUKOB IPOKYPATYPHI.

IIpaButenscTBo @paHunu U (B ONpPEaesIEHHbIX OOCTOSTEIBCTBAX) MECTHBIE OPraHbl BJIACTH CUHTAIOTCS
IOJI, HO He HecyT OTBETCTBEHHOCTh 3a JICWCTBHsI CBOMX COTpYAHHUKOB. [Ipoume FOJI moryTt ObITh
MIPU3HAHBI OTBETCTBEHHBIMHU 3a JEWCTBHS CBOMX 3aKOHHBIX MPEJCTABUTENEH, BKIIOUAs JEATENBHOCTD B
pamkax noBepeHHOcTH. OJI Takke MOryT HECTHM OTBETCTBEHHOCTh HE TOJIBKO B CilyyasX, KOrja
ompeiesieHHBIM  (PU3MYECKUM JIMIIOM OBUIO COBEpIICHO IpaBOHApyLICHWE, HO W 3a XaJlaTHOCTb,
BO3HUKIIYIO B pe3yJbTaTe psiaa HEJOCTAaTKOB B opraHu3anuoHHoi ctpykrype FOJL. Ilocneannii momxon
HaXoJUT Bce OoJiblliee MPUMEHEHUE B MTPELIEICHTHOM IPaBe.

OtBeTcTBEHHOCTh cO CTOpoHBI IOJI He BieYeT aBTOMATHYECKH OTBETCTBEHHOCTH CO CTOPOHBI
JIUPEKTOPOB U PYKOBOJMTENEH, HO M HE UCKIItoYaeT ee. Hampumep, reHepasibHbI JUPEKTOP KOMITAHUH
MOXET HECTU YTOJIOBHYIO OTBETCTBEHHOCTB 3a TO K€ IIPABOHAPYIIECHHE, YTO U €r0 KOMIIAHUs, €CIU OHO
OBUIO COBEpIIEHO C €ro paspellieHusi, NPH €ro COACHCTBUHM WM B pe3yjibTaTe €ro XajaTHocTH. B
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HACTOsIIEe BpeMs, HECMOTPSl Ha HEJaBHEE PacIIUpEHUs 3aKOHOB, mpuMeHseMblx Kk YOIOJI, Gonbmas
YacTh YrOJIOBHBIX Jiej ObUTa Bo30yKIeHa MpoTHB (hu3ndeckux juil, a He KOJI, ¢ KOTOPBhIMY OHU CBSI3aHBI.

CpenctBa paBoBo# 3amuThl: PaOOTHHUK IEHCTBOBAJ OT CBOETO MMEHU. J[J1s IPUMEHEHUS 3TOTO CPEIICTBA
MPaBOBOM 3alUTHl HEOOXOAMMO, YTOOBI PAOOTHHMK HE YYacTBOBAI HM B KaKOM BHJIC XO3SHCTBCHHOM
nesitenbHOCTH, BeiromHoM Mt FOJI. Hammume amexkBaTHBIX TpOIETyp COOTBETCTBHA cO CTOpoHBI HOJI
MOJKET BBICTYIIUTH B KAUECTBE CMATYAIOMIETO (haKTopa, HO HE MPEeI0CTaBIsAET (PAKTHIECKON 3alTUTHI.

Ipouenypa: OterctBeHHOCTh 3a Bce nena YOIOJI Hecer rocymapcTBeHHBIHI OOBHHHUTEINb.
Perynupyromuii opran (Autorité des Marchés Financiers (Pezyiupyrowuii opean (hpuHancoguix poiHkog))
HE TPHUBJIEKAETCS K YTOJIOBHBIM MpaBoHApyIIeHusAM. PpaHIy3cKOe 3aKOHOIATEIBCTBO MPEyCMaTPUBAET
BO3MOKHOCTh MPHHSTHS BO BHHMaHHE Cyabeil coTpyanuuectBa HOJI ¢ MpOKypopoM HIIH CyAeOHBIM
cinenoBareneM. TeM He MeHee, TUPEKTUBBI JJIsI ONIPEICIEHHST MEPhI HAKA3aHUS B OTHOIIIEHHH BO3MOYKHBIX
CMSTYAOIIHMX MMOCIIEACTBHI TAHHOTO B3aUMOIEHCTBUS OTCYTCTBYIOT.

Bunbl nHakazanusa: Hanoxxkenue mrpadoB mnpuMeHsiercs B OONBLIIMHCTBE CilydaeB, Koraa Obuia
oOHapyXeHa YTOJIOBHAas NAEATENbHOCTh (MakcumanbHbId mTpad mms FOJI cocraBmser msATHKpaTHBIN
mrpad, TNpeAHA3HAUYEHHBIM Ui TIPUMEHEHHs B OTHOUICHWH Qu3myeckux Juim). DpaHiry3ckoe
3aKOHOJATENbCTBO NPENLyCMAaTPUBAET IIUPOKHHA CIEKTP AOIOJHUTENbHBIX HAKa3aHUM, B TOM YHUCIE
3arpeT Ha NpsAMOE WM KOCBEHHOE BEICHUE OJHOTO WM 0ojiee MpoeCCHOHANBHBIX BUIOB IESTEIHOCTU
Ha MOCTOSHHON WJIM BPEMEHHOH OCHOBE CPOKOM 0 5 JIET, IIOCTOSIHHOE 3aKphITHE OJHOTO WK Oojee
o0bekToB FOJI, BpeMeHHOE WM TIOCTOSIHHOE MCKIIIOUYEHHE W3 y4acThsl B TOCYIapCTBEHHBIX TEHAEpax, a
TaKXe, B cCaMOM KpaiiHeM citydae, aukBuaanusa KOJL.

Ha ¢usnueckue numa MoxeT ObITh HaJOKEH MTpad, MX MOTYT 3aKIIOYUTH IOJI CTPAXKy, a TaKKe B HUX
OTHOIIIEHWH MOXXET OBITh IPUMEHEH 3allpeT Ha JajbHeiimee ydacTtue B nestenbHoctd FOJI. CymectByer
BO3MOXXKHOCTb CMSIYCHHUSI Haka3aHWs B OOMEH Ha NpHU3HAHHE CBOCH BHHBI, HO JaHHAs Mepa OOBIYHO
NpUMeHsieTcsl B oTHoIIeHnH (usndeckux i, a He FOJI. CoTpyAHUYECTBO CO CIECICTBHEM MOXKET OBITH
YUYTEHO IPU PACCMOTPEHUM BOIPOCA O HAKa3aHHUM, CyJ TAKKE PACCMOTPUT B YCTAHOBJICHHOM IOPSIKE
CTeNeHb MPUYUHEHHOT0 yiiep0a, pa3Mep MOIy4YE€HHOTO 10X0a U T.A. IIpy BeIHECEHHH PELICHUS TOJKHEI
OBITh YYTCHBI OTATUYAIOIIME OOCTOATENBCTBA (HAPUMED, IIOBTOPHO COBEPIICHHOE MTPABOHAPYIICHHUE).

I'epmanus

OcHoBHble mnonokeHus: JledicTByromee B ['epmMaHMM YrojoBHOE MpaBO MPHUMEHSETCS TOJBKO B
oTHomeHnn (puzmdeckux juil, mosromy HOJI He MokeT OBITH HaNMPSAMYIO MPEABSBICHO OOBUHEHHE 32
yroyioBHble npaBoHapymeHus. FOJI MoxeT ObITh Haka3aHO 3a MPaBOHAPYIICHUs (KaK yroJOBHBIC, TAaK U
HaxoJIIMecs] B IOPUCIOMKIMU PEryJSATHBHBIX OPraHOB), COBEPLICHHBIE €r0 PYKOBOIUTEISAMU H
paboOTHHKaMH, IpUYEM HAOIIOAETCs yBEIMUYEHUE KOJMYEeCTBA JAaHHOTO Buaa jaen. CyIiecTBYIOT CIIOpbI
OTHOCUTENBHO TOTO, CileayeT Ju ['epMaHuu W3MEHHTH 3aKOHOJATENbCTBO, YTOObI UMETh BO3MOXHOCTD
npsimoro HanoxkeHus Y OIOJI, kak 3To ocymecTsisercs B Ipyrux esponeiickux ctpanax u CIIA.

CpenctBa npaBoBo# 3anuThl: Hemenkum nmpaBoM He NMPEAyCMOTPEHO CHENMAJIBHBIX CPEACTB MPaBOBOM
3amuThl. Cya MOXXET BO3IEpXKaTbCsi OT MNPUMEHEHMS HaKa3aHWs, €eCld, 10 ero yOeXIeHHIO,
NpaBOHApYIIEHHE OBbLJIO COBEPUICHO BONpPEKU Mepam, mpuHaTeiM FOJI st mpeaoTBpaleHust mogo0HbIX
npecTyruieHuid. XOTs HaJoKeHUE peryisaThBHOro mrpada He TpeOyeT mpelBapUTENbHOTO BBIHECCHUS
OOBMHHTENBHOTO MPUTOBOPAa B OTHOILIEHHWM COTPYJHHMKA, OHO, TEM HE MeHee, TpeOyeT 00sS3aTelbHOro
IIPU3HAHUS [TPAaBOHAPYILCHHUS.

IIpouenypa: Bo3moxHBIE NpaBOHAPYWMIEHHs] MOTYT pacciIefoBaThCs Kak TOCYJapCTBEHHBIMU
OOBMHHTENSAMH, TaK W PETYSTUBHBIMH OpraHaMH B 3aBHCMMOCTH OT Bua npectymieHus. LTpadsr
MOTYT HaJaratbCsi ¥ CJI€JICTBEHHBIM OPTaHOM, HO TIOCTaHOBJICHUSI 00 HMYIIIECTBEHHBIX HAKA3aHUIX MOTYT
M3/1aBaThCsl TOJIBKO IPOKYpOpamHu.

Bunbl Hakazanus: MoxeT ObITh HaJIOXKEH peryiasTHBHBINA mTpad. OOBIYHO €ro MaKCUMAaJIbHBIA pazmep
cocTaBJIsieT | MWIJIMOH €BpO, TEM HE MEHEe, MOXKET ObITh HaJIOXKEHA U OoJIbllas CyMMa B cllydyae, eciii
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ObUTIO ycTaHOBNEHO, uTO coBepuieHHoe HOJI mpaBoHapylleHHWe NPHUBENO K IMOJYYEHUIO (UHAHCOBOM
BBITO/IBI, TIpeBbIatonieil 1 Muwmmon espo. Ecnu cynom Obiio yctaHoBIeHO momydenue Beiroas! FOJI ot
MPaBOHAPYIICHHUS, COBEPIIEHHOTO (PM3MUECKUM JIMIIOM, CyI MOXKET M3JaTh MPHKa3 00 WMYIIECTBEHHOM
Haka3zaHUM. DTOT NpUKa3 moapaszymeBaeT kKoHpuckanuioo y HOJI cymMMmbl, paBHOH BajJOBOMY HOXOY,
MOJYYeHHOMY B pe3yJibTaTe coBeplleHus NpaBoHapymeHus. FOJI Moxer Takke OBITH Haka3aHo
MOCPEACTBOM HAJIOXKEHHsI 3ampeTa Ha 3akynkd. Kpome HamokeHns mrTpadoB Ha OTHCITBHBIX
MpaBOHAPYIIATENEH, cOOCTBeHHUK M mpenctasutenu FOJI mMoryT OBITh HpH3HAHBI OTBETCTBEHHBIMH B
cilydae, e€clii He OBbUIM MPUHSATHl COOTBETCTBYIOLIME MEphl MO Hag30py, KOTOpbIE MOIJIH OBl
MPeOTBPaTUTh HapymieHne. K TakuM MepaM MOXHO OTHECTH TMOJ00p MepCcOoHaNa, OpraHU3allMOHHBIE
Mepbl, MOHUTOPHHT W OTBETHBIE JEHCTBHA B CIIy4ae IUI0XOT0 MCIIOHEHHUS TOIDKHOCTHBIX 0053aHHOCTEH.

Hranus

Ocnosuble nonoxkerus: YOROJI sBasiercs gacTeio uranbsackoro mnpasa ¢ 2001 rona. CooTBeTcTByOMIIEE
3aKOHO/IaTEeJIbHOE MTOJIOKEHUE HOCUT Ha3BaHKe 3aKkoH 231.

IOJI HecyT OTBETCTBEHHOCTh B Cilydae, €CIM IIPABOHAPYIIEHHE MNPOM30ILIO B Pe3yibTaTe JIOOBIX
JeiictBuil paboTHHMKa ¢ BeIrogod winn B uHTepecax, HOJI. FOJI HecyT OTBETCTBEHHOCTH TOJIBKO 32
MpaBOHAPYIICHUS, yKa3aHHbIE B cTaThe 24 u crathe 25 3akona 231. K gaHHBIM «COOTBETCTBEHHBIM
NPaBOHAPYIICHUSIM» OTHOCSATCS MOIIEHHHYECTBO B OTHOILICHHWH TOCYAApCTBA, KHUOEpHpECTYIJICHUS,
KOppYILHs, OTMBIBAaHHE [EHET, CO3JaHHE I[IOMEX MPAaBOCYAHI0 U MPUYMHEHHE CMEPTH 10
HEOCTOPOXKHOCTH. DTOT MEpeyYeHb MOMJISKHUT PACHIMPEHUI0 M BKIIOYEHUIO B HETO 3KOJOTHYECKHX
MpaBOHAPYILICHUM.

Ecnu 6b110 coBepieno uaeHTudunupyemoe npaponapyuienue, FOJI Oyaer HecTH OTBETCTBEHHOCTh JTaXe
ecnn  (pusuyeckoe auIo (Nuna), (HAKTUUECKH COBEPIIUBINEE JIJAHHOC NPaBOHAPYIICHHE, OCTaIOTCS
HEU3BECTHBIMH HJIM JK€ HEBO3MOKHO HATPSIMYIO MPEIAbSIBUTH UM OOBHHCHHE.

CpenctBa npaBoBoii 3amuTel: Ecnu mpaBoHapymieHHe OBUIO COBEPIICHO PYKOBOIMTEISAMH MM
corpynHukamu, FOJI He HeceT OTBETCTBEHHOCTb, €CIM MOXHO J0Ka3aTh, YTO MM OBUIM BHEAPEHBI
COOTBETCTBYOLIHE d(DPEKTUBHBIC «IIPOTOKOJIBI OPraHU3al[MOHHOTO YIIPABICHHs, TPEAHA3HAUCHHbIC /TS
MPEOTBPAIICHNsI COBEPUICHHWsS TMOJOOHBIX TMpaBOHApyIIeHHH. JlaHHBIE TPOTOKOIBI  TOJKHBI
perynupoBathcst B FOJI «Habmomarensapim KomureTom» («Surveillance Committee»). [lo coctosHuIO
Ha 2012 rox cyamu ObUTH MIPUHSATHI JaHHBIE CPEICTBA PABOBOM 3aI[MTHI TOJIBKO B ABYX CIIyYasX.

Mexanusm, nozBossitomuii FOJI 1oOpoBoIbHO MPeaoCTaBNsATh HHOOPMAIHIO O MPABOHAPYIICHUSX HIIH
UHBIM 00pa30M COJCHCTBOBATH CIIEACTBHIO B OOMEH Ha YMEHBIICHHE HaKa3aHMUsl, OTCYTCTBYET.

[poruenypa: ['ocynapcTBEHHOTO OpraHa, KOHKPETHO OTBEYAOIIEro 3a MpeabsisicHue oo0Bunenuit FOJ1, ne
cymectByeT. Kak npaBuiio (eciam peub HE UAET O MPABOHAPYILEHUSX MEHBIIECH CTENIEHH TSDKECTH), Aeja
00 YOIOJI BemyTrcs BMecTe C JEXalIMMH B OCHOBE YrOJOBHBIMU paccieoBaHMAMH. B pamxax
UTaJIbIHCKOTO TIpaBa, YrOJIOBHOE TIpeciieloBaHue TpeOyeTcsi BCAKUU pa3, KOTJa, MPeoNIoKUTENBHO,
OBIJIO COBEPILIEHO MTPaBOHAPYIICHHUE.

Bubpl HakazaHus: B OTHOIIEHWH KaXKIOTO COOTBETCTBYIOIIEIO IMPECTYILUICHUS MPEIYCMOTPEHO CBOE
MaKCUMaJlbHOE Haka3zaHue, OObuHO wuMeromiee ¢Gopmy mrTpada. Makcumanbhbiii mrpad mus HOJI
cocrapnsieT 1,549 MHJUIMOHOB €BpPO 332 UCKJIIOYEHHEM IPECTYIUICHUH, 00YCIOBIICHHBIX «PHIHOYHBIMHU
MaxHWHAIUAMU», B JAHHOM Ciydae pa3Mep IuTpada COCTaBISIET NECATHKPATHYI0 CyMMY ITOJTyYE€HHBIX
JIOXOJIOB B pe3yJIbTaTe JAHHOTO MPaBOHAPYIICHHUS.

FOJI Taxxe MOT'yT OBITh 3aHECCHEI B ‘-IepHBIﬁ CIIMCOK, M Ha UX XOBHﬁCTBeHHym ACATCIIBHOCTb MOT'YT OBITH
HaJIOXKCHbBI OTPpaHUYCHUS. Cyll TAKXEC MOXCT HOTpe6OBaTI) HU3BATHA HE3AKOHHO IMPHUCBOCHHBIX JOXOA0B U
UMYLICCTBA JJIsI KOMIICHCAlIUU JIFOOBIX J0XO00B, MOJYUYCHHBIX B PE3YJIBTATC COBEPIICHUA NMPECTYIIICHUA.

Hcnanusa
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OcHogable nmonoxenus: YOROJI momydnina ocoOblii CTaTyC B MCIAHCKOM 3aKOHOAATEIbCTBE TOJIBKO C
2010 roma. B cBsA3M ¢ 3THM 0 HACTOSIICTO BPEMEHHU HE OBLIO MPOBEACHO HHM OJHOI'O 3HAYUTEIIHHOTO
YTOJIOBHOTO TIPECIENOBaHMSA, HO KOJMYECTBO JKajJo0 Ha KOPHOpPATHBHBIE IPaBOHAPYIICHUS
yBenuuuBaeTcs. [loMHMO 3aKOHHBIX TIpelncTaBUTeNed u  coTpyaHukoB, IOJI Takxke HecyT
OTBETCTBEHHOCTh 3a KOHTPAreHTOB, YYACTBYIOIIUX B ACSITEILHOCTH OT UMEHHU AaHHBIX FOJI.

IOJI HecyT OTBETCTBEHHOCTH TOJBKO 3a OIPEAEICHHBIE IPECTYIUIEHHS, K KOTOPBIM OTHOCHTCS
MOIIICHHUYECTBO, KOPPYMIMs, OTMBIBAHHE JCHET, MPOMBINUICHHBIM MIMUOHAX W IPaBOHAPYIICHUS
MIPOTHUB TPAIOCTPOUTENHCTBA M 3aKOHOB TIO 3aITUTE OKPYKAOIIEH Cpebl.

O6bryHO0 pykoBoautenu HOJI He HeCcyT OTBETCTBEHHOCTh 3a MPABOHAPYIICHHS, COBEPUICHHBIC WHBIMHU
yuriamu. MicnaHCKoe 3aKOHOIATENbCTBO OOBIYHO TPeOyeT JOKa3aTeIbCTBA TOTO, YTO PYKOBOIUTEIN ObUIH
OCBEIOMIICHBI O JIF000M TPaBOHAPYIIIEHUH U TIPH STOM 000pwin ero. M3 JaHHOTO TipaBHiia CyIIeCTBYIOT
WCKIIIOUCHHUS, HAIpUMEp, B TOM, YTO KAacaeTCsi OTMBIBAHUS JIEHET, JOCTATOYHO MPOJAEMOHCTPUPOBATH
XaJaTHOCTh PYKOBOJUTENCH B yIPABICHUU COTPYAHUKAMHU.

Cpencta mpaBoBoit 3amuTsl: KOJI He OymyT HECTH OTBETCTBEHHOCTb, €CIIH CMOTYT IIPOJAEMOHCTPHUPOBATh
3¢ eKTUBHBIN HaI30p 3a MOAYMHCHHBIMH M KOHTpareHTamu. Hanuuue OpraHu3allMOHHOW CHUCTEMBI,
oOecrieynBaroLIel BBISBICHUE U NPERyNPEKACHUE NPABOHAPYIIECHHH, MOXKET CIYXUTh CMSATIYarOIIUM
00CTOSITETECTBOM.

[Tpu3HaHWe BUHBI U COTPYAHUYECTBO CO CIEICTBHEM BCeraa yuuThiBaeTcsa. J1oOpoBobHAST KOMITCHCAIHS
MOTEPIIEBIINM TAKXKE MOXKET ObITh PACCMOTPEHA B KAUECTBE CMATYAIOLIEr0 00CTOSITEIbCTBA.

IIponenypa: PaccnenoBanue KOpropaTUBHBIX MPaBOHAPYILIEHUH sABIsETCS mpeporatnBoil CieacTBEHHBIX
cynoB (Investigating Courts) Mcmannu, HO B TO k€ BpeMs HHBIE OpPraHbl, B TOM YHCIIC MOIHUITHS,
PEryJSITUBHBIE U TOCYJApCTBEHHBIE OPraHbl MOTYT AOKIaAbiBaTh ClIEICTBEHHBIM CyAaM O BO3MOXHBIX
NPECTYIUIEHUAX IS IIPOBEACHUS YTOJIOBHOI'O IIpECIEI0BaHHUs.

Bunbl Hakazanus: MakcumanbHas cymma mrpada He ycraHoBjieHa. OHa OnpeaeiseTcsl B 3aBUCUMOCTH OT
pa3Mmepa goxona, nomydeHHoro FOJI B pe3ynbpTaTe coBeplieHHs TpaBOHAPYIIECHHUS.

OJI moxer OBITh MOJHOCTBIO JUKBHAWPOBAHO, JIMOO €ro JEATEJbHOCTh NMPUOCTAaHOBJIEHA HAa CPOK
MakcumyM 10 5 jer. FOJI moxer OBITh 3aHECEHO B UEPHBIH CIHCOK, U Ha €ro KOMMEPYECKYIO
JIeATEIbHOCTh MOXKET OBITh HaJlO)KeH 3arpeT. JlaHHble BUIBI HAaKa3aHHUS MOTYT UMETh MOCTOSHHBINA WIN
BpEMEHHBII XxapakTep (B IOCJIECAHEM CIydae CPOK MOXKET JOCTHUrarth 15 jer).

B oTHOmeHnH (hU3NUECKUX JUII MOKET OBITh MPUMEHEHO 3aKIIOYCHUE TIOJ] CTPaxy, yruiata mrpada u
HaJIOKeHHWe 3ampera Ha pabory B kauectBe pykoBomutens HOJI. Tlpu BeiOOpe HakazaHus CYbI
paccMaTpUBAalOT  11E€J1€CO00Pa3sHOCTh MPEAOTBpAallleHUs OyIyHmMX NPECTYIUIEHHH, COLUAIbHBIE U
SKOHOMHYECKHE IOCE/CTBUS HaKa3aHWs, MPEIbAyIlie TPaBOHAPYIICHHUS, a TaKke TOT (akr,
ucnosas3oBanoch U FOJI B kauecTBe MHCTPYMEHTA MPECTYIICHHUS.

HlBeiinapus

OcHoBuble monoxkenus: YOIOJI sBnsercs wacTh. mBednapckoro 3akoHomartenbcetBa ¢ 2003 roma. B
pamkax crtatbu 102 mBednapckoro YronoBHoro kogekca, FOJI MOryT HECTH MpsSMYIO YTOJOBHYIO
OTBETCTBEHHOCTbH 32 OTIpeIelICHHbIE IPABOHAPYIIIEHHUS, B TOM YUCIIE a4y IIU TOJy4YeHHEe B3SATKHU (KaK Ha
teppuropun LlBeliapun, Tak U 3a ee npejeamMu), OTMbIBAHUE JIeHET U (PUHAHCOBBIA TEPPOPHU3M.

B ortHomenun wuHbIX mnpaBoHapymeHuil FOJI mMokeT HecTH OTBETCTBEHHOCTh B TOM CIyuyae, €CId
MpaBOHApYyIIeHHE coBepiieHo B mpenenax HOJI m i ero BBITOABI, W MPU ITOM OpraHU3AIFOHHAS
ctpykrypa FOJI He 103BOJISET YCTAHOBUTH KOHKPETHOE (DU3UYECKOE JIUIO B KAUeCTBE BUHOBHOIO. Takum
00pa3oM, HEBO3MOXKHO NpeabsBuTh oOBuHeHHE FHOJI m moboMy (u3mueckoMy IUIYy 3a OJHO M TO XKe
KOHKPETHOE ITPaBOHAPYIICHUE.

83



CpenctBa npaBoBO# 3amuThl: JleMoHcTpamus Toro (hakta, 4To MPECTYIJICHHE COBEPIICHO, HECMOTPS Ha
BHeApenue HOJI Bcex HEOOXOAMMBIX M OOOCHOBAaHHBIX MEP IO €ro IPeaOTBPAICHHUIO, SBIISCTCS
JOCTATOYHOM 3aIlIUTOM.

[Ipouenypa: CneacTBue U YroJIOBHOE MPECIIEIOBAHUE MPENONAaraéMbIX MPECTYIUICHUN OCYIIECTBIACTCA
MIBEHIIapCKUMU YTOJIOBHBIMH OopraHamu. B Takux obcrosirensctBax HOJI mpusHaercs momo3peBaeMbIM 110
AQHAJIOTHUH C (PU3UIECKUM JIUIIOM.

Bunbl Hakazanus: EauHCTBEHHBIM BUIOM HakasaHMs, NpUMEHseMbIM B oTHomeHuu IOJI, sBusercs
HaJIO)KeHHE WTpadoB M KOH(HUCKANKA BCEX HE3aKOHHO IOJYYEHHBIX BBITOZA. MakCHMalbHBIA pa3Mmep
nro6oro mtpada cocTaBisieT 5 MITMOHOB IIBEHIAPCKUX (paHKOB. PyKoBOIUTENH U COTPYAHUKU MOTYT
MOJIJIEKATh HAJIOKEHHIO TPAXKAAHCKUX CAHKIIMH.

Coenunennoe KopoJsieBcTBO

OcHoBHbIe MoNokeHUs: KOHIeNnMs OTBETCTBEHHOCTH 3a JEWCTBUs Japyrux Jjwmil (vicarious liability)
SBJISETCS OTJIMYUTENbHOM YepToil 3akoHomarenbcTBa CoeanHeHHoro KoponeBcTBa Ha MNPOTSHIKEHUU
cronetuss. O6pem YOIOJI B Coenunernnom KoponeBcTBe yBenmWYmiics B TOCIEIHHE TOIbI Omaromaps
MPUHATHIO HOBOTO 3aKOHOJATENCTBA OTHOCHTENBHO KOpIopaTtuBHOro yo6wmiictBa (2007 rom) u
B3sTouHndecTBa (2010 rom). XoTs 10 HACTOAIIETO BPEMEHH KOJUYECTBO PACCMOTPEHHBIX €N MO 3TUM
NPaBOHAPYIIECHUSIM ObUIO HEOOJIBIINM, OPraHbl BIACTH NOJUYEPKHYJIN Ba)KHOCTh 9TOTO 3aKOHOJATENbCTRA.

Coenunennoe KoponeBCTBO Takke MPUMEHSET «UACHTH(OUKAMOHHBIN MPUHIIUID, KOTOPBIHA MO3BOJISET
npecinenoBats FOJI B cyneOHOM mopsiake 3a IMPaBOHApYLIEHUs, KOTOpble ObUIM COBEPIIECHBI
PYKOBOAHTEISIMH, TIPEIACTABISIONINMHE «YIIPABISIONINN yM 1 Bomoy» («controlling mind and willy) FOJL
PykoBomutenmn  FOJI  Takke HeCyT OTBETCTBEHHOCTh 3a IPABOHAPYIICHHs, eciIu  Oyjaer
IPOJEMOHCTPHPOBAHO, YTO OHHU CHOCOOCTBOBAJIM €ro COBEPLICHHIO IO COOCTBEHHOH BOJIe MM B
pe3ynbTaTe XaJaTHOCTH.

EnvHCTBEHHBIM BHAOM MpPaBOHAPYIICHWH, KOTOpble HE MOTryT ObITh coBepmieHbl HOJI, sBistoTCs
MPECTYIUICHHS, COBEPIICHHbIE (DU3NYECKUM JIUIIOM, a TaKkKe Te, 3a KOTOpbIe €IMHCTBEHHOW MeEpOi
HaKa3aHHE SBISETCA MOMELIEHHUE MO CTPAXy.

CpezcrtBa 1mpaBoBoit 3amnmThl: MHOTHE MpaBoHapyIieHus, kacatromuecs KOJI, mogpasymMeBarOT CTPOryro
OTBETCTBEHHOCTh, U MOATOMY B MX OTHOUICHHH NPHMEHEHHE MPaBOBOW 3alIUTHI HEBO3MOXHO. Ecimu B
OTHOIIICHHU KOHKPETHOTO MPECTYIUICHUS JOCTYITHBI CPEJICTBA MTPABOBOM 3alUTHI, OHH OYIyT ONMHCAHbBI B
COOTBETCTBYIOILIEM 3aKOHOJATENILCTBE. UTO KacaeTcs Javyd M IMOJyYeHHs B3STKH, TO, XOTS OOBIYHO U
HO/Ipa3yMeBaeTCsl CTPOrasi OTBETCTBEHHOCTD, IIPABOBAs 3AIUTA TAKXKE JAOIYCKAETCS: OHA 3aKII0YaeTCs B
Hammun y FOJI coOTBETCTBYIOIMX MpOUERyp, NpeAHa3HAYeHHBIX JUIS TPEAYNPEXICHUS JaHHOTO
MMPECTYIJICHUA. COprHHI/I‘IeCTBO CO CICACTBUEM BCE€rAaa BBICTYIACT B KA4Y€CTBE CMAT4YArOUICro
00CTOSITENBCTBA, M OPTraHbl BIACTH CTPEMSTCS MPOJABHIAaTh KOHIEHIHMIO «camooOpamenus» («self-
referraly) FOJL.

[pouenypa: B Coeannennom KoponeBcTBe CyIlIeCTBYeT HECKOJIBKO TOCYAAPCTBEHHBIX OPraHoB,
OCYIIECTBIISIIOIINX PACCIEeIOBAHUE W YrOJOBHOE IpeciielOBaHUE MPEANoJaraéMblX MpaBOHAPYILICHHH,
coepuieHHbIX [OJI. Jlo cBoell HemaBHEW JIMKBHAALMM BEIYLIYIO POJIb B HUX MIpajio YIPaBJICHHUE IO
¢unancoBoit cranmapruzanuu (Financial Standards Authority). Kak cnemyer w3 nasBanms, Otnen 1o
O0oprbe ¢ kpymHbIMH MomieHHuW4ecTBamMu (Serious Fraud Office) paccnemyer WHBECTUIIMOHHBIE U
KOpIIOpaTHBHBIE MOILIEHHUYECTBA, a TaKXXe€ KOPPYNLMOHHBIE NPAaBOHAPYLICHUS B AHININH, Y3Jbce H
Cesepnoii Upnanann.

IIpn npuHATHM peleHuss O TOM, CJIEIyeT JHU MEPEHTH K YrOJIOBHOMY MPECIEOBaHMIO, NMPOKYPOPHI B

COC,Z[I/IHCHHOM KOpOHeBCTBe, KpOM€ YBCPCHHOCTU B OOJIBIION BCPOATHOCTH yCIi€Xa JCJia, JOJIKHBI TAKXKC
IIPUHATH BO BHHUMAHHUEC, OCYIICCTBIIACTCA JIM YI'OJIOBHOC IIPECIICIOBAHNEC B 06HIeCTBeHHI)IX HUHTEpECAX.
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CaMbIM BaXHBIM (DAaKTOPOM SIBIISIETCSI TSDKECTh IMPABOHAPYIICHUS, KOTOpas H3MEPSCTCS HE TOJBKO
pa3MepoM JI0XOJ0B WIIM yOBITKOB, HO M BEIMYHHOHN yIiepOa, MPUYMHEHHOTO OOIIECTBY, aKI[MOHEPAM,
(MHAHCOBBIM pBIHKAM ¥ MEXIYHAPOIHOW TOProOBIE, a TakkKe MEXKIYHAPOOHONW pemyTaluu
Coenunennoro KoponesctBa u ero 6msnecy. Ilepexon K yrojioBHOMY NpECiEIOBAaHHUIO MOXKET OBITH
CTUMYJIMPDOBAaH M WHBIM TPUHMMAacMbIM BO BHHUMaHHE OOIIECTBEHHBIM uHTEepecoM: HOJI Obuto
OTBETCTBEHHO 32 COBEpIIEHHE AaHAJIOTHYHBIX MpecTymieHnd B mnpommiom; HOJI ObUIM TOTy4YeHBI
MpeIynpeXIeHusl, HO BIIOCIEACTBHH TPOUTHOPUPOBAHBL, Tporexypsl cooTBeTcTBus HOJI  Obumn
Hed(PEKTUBHBIMA WM HenoctarounbiMu; FOJI He ynmamoch B MONHON CTENEHH OTYUTATBHCS O
MIpaBOHAPYIICHNH, KOT/Ia O HEM CTaJIO BIIEPBBIE M3BECTHO; IPaBOHAPYIIIEHUE BBITILIO 3a pamMku FOJL.

OmnpeneseHHble 00CTOSITEIBCTBA MOTYT YOeaUTh opraubl Biacti CoennneHHOTo KoposieBcTBa B TOM, 4TO
YTOJIOBHOE MpeCIeI0BaHNE HE OCYIIECTBISCTCS B HHTEpecax obriecTBa. HekoTopslie U3 HUX HOCAT YHCTO
NpaKTHIECKUH Xapaktep (Harmpumep, B ciaydae koraa FOJI HaxoauTes B mporecce JIMKBUIAIMN HITA KOT1a
MpaBOHAPYIIEHHE OBbLIO COBepIIeHO Tak AaBHO, uto FOJI, (akTHdecku, CTago abCONIOTHO APYroWH
OpraHu3armei).

K npyrum dakropam, KOTOpble MOKHO YUUTHIBATh, OTHOCITCS: He3aMemTenbpHoe mpuastre FOJI mep mo
YCTPaHEHHIO TPaBOHAPYIICHUsI cpa3y ke mocie ero obHapyxkeHus; Hanmnuue B FOJI addexkruBHOTO
pexXuMa COOTBETCTBUSI; COBEPILICHUE NPABOHAPYLICHUS KaK CIEICTBUE BO3IECUCTBUS «MHOPOJHOIO», a HE
BHYTpEHHETr0 1o oTHoueHuto K FOJI ameMeHTa; OTCyTCTBHE B MPOIUIOM aHAJIOTUYHBIX MTPaBOHAPYIICHUNA
B IOJI. IIpokypopoM Takke MPUHUMAETCS] BO BHUMaHHUE, KaKUe JCUCTBUS OYAET MPEANOUTUTEIIbHEE 110
OTHOILIEHUIO K YTOJIOBHOMY MPECIIEIOBAHUIO, TPAKIAHCKNE UITA PETYJITUBHBIE.

Bunpl HakazaHusi: MakcuManbHOTO pazMepa mTpada He IpeayCMOTPEHO, BO3MOXKHO HaJloXKEeHHUE mTpada
B pazMmepe, noctaTouHom g pasopenus FOJL. Ipyrum Bugom Hakazanus 1 KOJI sBisitoTes mpukassl o
KOH(UCKAIIUN, TPUKA3bl O KOMIICHCAINH, a Tak)Ke BHECEHHE B YEPHBIA CHUCOK IIPH y4YacCTHH B
pacripeneneHny TOCYIapCTBEHHBIX 3aKa3oB. B oOTHOmIeHWH (QU3MYECKHX JHI[ MOXET MPUMEHSATHCS
3aKIIIOUYEHHUE TMOJ CTPaxy, HalokeHuwe mrpada, a Takke nuimeHue mpasa padotel B FOJI B kauectBe
pykoBoaHTENs. B OTHOIIEHWH BBICIIETO PYKOBOJCTBA BO3MOJXKHA IMOJa4ya TPAKIAHCKUX FCKOB B TaKUM
JleNax, Kak J1aya v MOJMyYeHHe B3SITKH.

[Tpu BBIOOpE Haka3aHWsl CyJ PacCMaTPHBAET MHOXECTBO (DaKTOPOB, Cpelld KOTOPBIX CTENEHb BUHBI H
TSDKECTh NMPUYMHEHHOro yimep6a. Takxke OBUIO MPHUHATO PYKOBOJCTBO IO OLIEHKE CTEHEHU TKECTH
NPaBOHAPYIIEHHUsI, KPOME TOTO, ObUIM YCTAaHOBJIEHBI YETHIPE CTEIIEHW BHHOBHOCTH Uil BBIHECEHHS
COOTBETCTBYIOLIETO IPUTOBOpA, HAaYMHAs OT HAMEPEHHOTO MPUYMHEHHUS yiiepbda [0 XaJlaTHOCTH.
YpoBeHb B3aMOJECHCTBUS U pPaHHEE NPU3HAHUE BUHBI SABJISIIOTCS CMSTYalOUIMMU O0CTOSITENbCTBAMH, B TO
BpeMs KaK UMMYHHTET B CIy4ae B3aUMOAEHUCTBUS CO CIEICTBUEM rapaHTHPYETCS B OTPAaHUUEHHOM YHCIIe
JelL.

3.4.4 3axkaouyenus

[TpaBoHapyIlIeHHsI, COBEpIIIAEMbIC OT UMEHH M B MHTEpECaxX HOPUANYCCKUX JIHUI, TPEACTABISIOT COOO0M
OMpPENICNICHHYIO0 TpoOJeMy B Cllydae, €CIU OTCYTCTBYIOT S QEKTHBHBIC CAHKIUM B OTHOIICHUU
IOPUIMYECKUX JIHII, & 3PPEKTUBHBIC U CICPKUBAIOIINE HAKa3aHMs MPUMEHSIOTCS TOJILKO B OTHOIIICHUHU
(U3UYCCKUX JIUILL.

B Poccuiickoiit ®enepanuu HaOIIOAaeTCA 3HAYNTEIbHAS TEHACHIIMS NIPaBOHAPYIIICHUH, COBEpIIIAEMbIX B
MOJIb3y FOPHUIMYECKOTO JIMIA WK C €ro HCIIONIb30BaHUEM. B paMkax JeHCTBYIONMIETO0 YTOJOBHOTO IpaBa
Poccuiickoii ®enepanuu OTCYTCTBYET KOHUEHIUS YTOJOBHOM OTBETCTBEHHOCTH HOPUIUYECKUX JIULI.
IOpunnueckue nuna npuUBIEKAIOTCA K aAMUHUCTPATUBHON OTBETCTBEHHOCTH, B TO BpeMs KakK TOJBKO B
OTHOIIEHUH (HPM3UIECKUX JIUI] MOXXHO IPUMEHSATH YTOJIOBHYIO OTBETCTBEHHOCTh. OTHOCHUTEIHHO OHOTO U
TOTO K€ MPABOHAPYIICHHS, B COBEPIICHUH KOTOPOTO MPUHUMAIN y4acTUE KaK (PM3UYECKHE JIMIIA, TaK U
OpraHu3alliM, TPUMEHAIOTCS JABE OTAENbHbIE NPOUEAYPHl Pa3IMYHOTO TUNA. MeXayHapoaHbIe
CTaHJApTHl HE 3aCTABISIOT TOCYJapCcTBa MPUMEHSATH B 00S3aTEILHOM TIOPSIKE  YTOJIOBHYIO
OTBETCTBEHHOCTh B OTHOIICHUM IOPUAMYCCKUX JHUIl. TemM He MeHee, ACHCTBYIONEE 3aKOHOIATEIHCTBO
Poccwuiickoii denepanun 00 agMUHUCTPATUBHBIX NMPAaBOHAPYIICHUSX HE 0OECleYrBaeT MOJTHBIA 00beM
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CaHKIINM, COOTBETCTBYIOIIMUX COLMAIBLHON OMACHOCTH KOPHOPATUBHBIX MPECTYIICHUH, TAKUX KaK OT3bIB
JUTIEH3HH, 3alPET Ha OCYIIECTBICHUE KOHKPETHBIX BUIOB ACSITCILHOCTH, IPUHYIUTEIbHAS JTHKBUIAIIHS
FOPUINICCKOTO JINIIA U T.1I.

[Ipsimast yrosoBHast OTBETCTBEHHOCTh FOPUANUYECKOTO JIUIA SBJSETCS CPAaBHUTEIBLHO HOBOW KOHIETLMEH
U1 eBporrelickux crpad. Ilomumo Poccuiickoit Denepanuy OBIIM pacCMOTPEHHI €Ile INeCTh CTpaH, H
TOJBKO B OJHOM M3 HHUX HE CYLIECTBYET NPSIMOK YTOJIOBHOW OTBETCTBEHHOCTH HOPHIWYECKUX JHL. B
3aBUCHMOCTH OT CTPaHBbI, IOPUAMYECKOE U0 MOXKET ObITh IPU3HAHO OTBETCTBEHHBIM 3a JACHCTBHS CBOUX
COTPYZAHHUKOB, 3aKOHHBIX MPEACTABUTEICH WM KOHTPAr€HTOB, YYACTBYIOLIUX B ACATEIBHOCTH OT UMEHHU
IOPUINYECKOr0 JHLA. BakHBIM SBISETCS TOT (aKT, YTO €CIU IOPUAMYECKUM JIMLOM OblIa BHEIpPEHA
HaJeKHas MporpaMMa COOTBETCTBUSL Ul MPENOTBPAIICHUS NpPaBOHAPYIICHHH, 3TO MOXKET OBITH
paccMOTpPEeHO B KadecTBE CMSTYAIOLIEro OOCTOSTENbCTBA WM JaKe NOCTaTouyHoW 3amuTel. Cpenu
BO3MOXKHBIX BH/IOB HaKa3aHUS IPUMEHSAETCA HaJIOKeHHEe TpadoB, KOHPUCKALNS J0XO0I0B, OIYIEHHBIX
HE3aKOHHBIM IIyTEM B pPE3yJbTaTe COBEPILEHUS MPAaBOHAPYIIEHHs, BKIIOUEHHE B YEPHBIM CIUCOK NPHU
pacnpeneneHu TOCyJapCTBEHHBIX 3aKa30B, NMPHOCTAaHOBKA WM OTPAaHUYEHHE BUAOB JEATEIHHOCTH,
JUKBUAALYS U T.1.
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3.5 OTBeTCTBEHHOCTH 32 KOPPYNLHIO B YACTHOM CeKTOpe

Camoii cnaboil CTOPOHOH KOMIAHUHU SIBIISIETCS BEPOATHOCTH IMOJKYNa €€ PYKOBOACTBA. THUMHYHOM
(opMOil TaKOH KOPPYMILHKH SBISIETCS MPEAATENILCTBO MEHEHKEPaM/ HHTEPECOB 3aKOHHBIX aKI[HOHEPOB H
BBINIOJIHEHHWE YCJIYT B MHTEpecax TPEThUX JIMII 32 HE3aKOHHOE BO3HarpakaeHue. KoppyMmMmupoBaHHBIHN
MEHE/KEP MOXET MPOAaTh AKTHBBI KOMIIAHUHM MO IIEHaM HMKE PBIHOYHBIX, CO3/1aTh HCKYCCTBEHHBIE
JOATH 1751 KOMIIAHWHW, OTPAHWYUTh NPOJAKH Ul yXyIIIeHHs (PUHAHCOBOW CHTyallMd KOMIIAHHH,
pasrigacuTh WM [epearh JOKyMEHTAlMI0 WIM IIeYaTH, KOTOpble MOTYT OBbITh HCIOJIB30BaHbI
3JI0YMBIIJICHHUKaMH, ¥ T.I. BrocnencTBuu 3akoHHbIE BJIaeNbLbl OCIA0JCHHOM KOMIIAHUM MOTYT
MOJBEPrHYTHCS MAHTAXY (HaIpuMep, IPUHYIUTEIBHOE yYacTHe B HEOIaronpuaATHBIX AETOBBIX CIIENKaX),
B OTHOLIEHUU KOMIIAHUH MOTYT ObITh HHULIMUPOBAHBI CyI€OHBIE IPOLIECCHL O €€ HECOCTOSTEIBHOCTH HIIH
HOPEANPHUITHE IPOCTO MOXKET OBITh JIUILICHO CBOUX LICHHBIX AKTHUBOB.

KopnopatuBHast Koppymnuusi MOXKET TakXe MPHUBECTH K COBEPUICHHIO MpPAaBOHAPYIIEHUI, KOTOpHIE
CIOCOOHBI OKa3aTh BJIMSHHE HA KOHKYPEHTOCIOCOOHOCTb, HAampuMep, HeJerajpHasi IMpojaxka
KOH(QUACHINAILHONW WHPOPMANH, TPUHAAJICKAIIEH OaHKaM U MHBIM KOMITAaHHUSM, UIIM BBIMOTaTEIbCTBO
COTPYIHHKAMHU PO3HUYHBIX ceTeil HeODHIMATbHBIX [IATEKEH Y MOCTABIIHKOB TOBAPOB.

Bpeska 4. Ilpumepsl peligepckux cXeM, OCHOBAHHBIX Ha IMOJYYEHHU B3AATKHM PYKOBOAUTEISIMM
KOMIAHUH

TunudHas cxema peNAepcKoro 3axBaTa IOApPa3yMeBaeT B3ATHE IOJA KOHTPOJb TIJIABHOTO
WCTIONIHUTENBHOTO JAMPEKTOpa (TeHEpaNbHOIO TUPEKTOpa), a 3aTeM NpPOJaKy HEIBHKUMOTO
HMMYyIIECTBA KOMIIAHUU B KpaT4alIlue CPOKU peijiepaM 10 OYEHb HU3KOU LICHE.

PeﬁﬂepCTBO MOXET TAaKXKXC HA4YaTbCd C 3aKIIIOYCHUSA COIIAIICHHSA C WUCIIOJIHUTCIBHBIM JUPEKTOPOM
(TMpeKTOpOM TO TPOJakaM U MAapKETHHIY, TJIABHBIM OyXrajaTepoM) akKIIMOHEPHOTO OOIIecTBa
(HampuMep, TTOCPEICTBOM B3SITKH HUIH IIAHTaXa, KOTOPbIi HEBO3MOYKHO JI0Ka3aTh). 3aTeM OT UMEHH
aKIIMOHEPHOT0 OO0IIECTBA JUPEKTOP MPUOOPETACT HEKOTOPBIC JCIIEBbIE TOBAPHI MO 3aBBIIICHHON
1eHe. DTo yKe caMo 1o cebe sBisieTcs: abCONOTHO 3aKOHHOW CHIeNIKOM. B kauecTBe ciemyromiero
[rara JUPEKTOP MOXKET ClIerka caboTHPOBAThH MPOM3BOICTBO KOMITAHHH, BE/SI €€ K OaHKPOTCTBY, I/IC
3asBKa COCTaBJISACT, Hanpumep, 10% BhIllIe CTOMMOCTH BCEX 3aMacOB U UHBIX JOJTOB. AKIIMOHEPHOE
00IIEeCTBO OPUIMAILHO TPH3HAETCS OAHKPOTOM M BCKOPE MEPEXOMT I0JI BHEIIHEE YIpaBJeHNE,
KOTOpOE HE TMOJpa3yMeBaeT HUKAKOTO B3aMMOJCHCTBHUS C aKIMOHepamu. [IpumedareibHO, YTO
KOHKYPCHBIH YIPABJIAIOIINIA IEHCTBYET B COOTBETCTBHH C 3aKOHOM O OaHKPOTCTBE, a HE 3aKOHOM
00 aKIMOHEPHBIX o0IIecTBax. TOJNBKO coOOpaHKHe KOHTPOJIUPYET ero/ee. Jlanee kpeauTopsl TpeOyoT
OT BHCHIHETO YIPABJIAIOMICTO AOIMOJIHUTEIBHOT'O BBIITYCKaA aKHI/Iﬁ CTOMMOCTBIO, COOTBeTCTByIOIHeﬁ
pa3Mepy noira, ¥ TpeOyloT akIMK B KauecTBE €ro roraimieHus. B pesynbrare peiepsl MoayqarT
KOHTPOJIBHYIO JI0JTIO.

3.5.1 Poccuiickas ®egepamnust

«BHYTpeHHsIsI KOpPYILHsS), CMBICH KOTOPOH 3aKJIIOYAETCs B IPUHATUM PYKOBOJACTBOM DEIICHHUN B
OpraHU3alMIX YaCTHOTO CEKTOpa Ha OCHOBAHMSX, KOTOPBIE HE TOJBKO HIYT B pa3pe3 C MHTEPECAMHU
olmiecTBa W TrocynapcTBa, HO M JOJTOCPOYHBIMH HMHTEpeCaMHd KOMIIAHMM M €€ COTPYAHUKOB,
HpE/ICTaBIIET cO00I 0cO0YI0 OIIACHOCTb.

Kommepueckuii moakyn kak ocodast popma KOPpyNIUH BKIOYAET HE TOJIBKO MPABOHAPYIICHHUE MO CTAThE
204 VYrojoBHOrO KOAEKCa, HO M HHbIE BHUABl NPECTyIUICHUH (TpaskAaHCKUE, IUCIMIUIMHAPHBEIE,
aJMHUHHACTPATHUBHBIE U T.J.). B HacTosIIee BpemMs B CBS3M C OTCYTCTBHEM HCCIEAOBAaHUI 00 OMacHOCTH
KOPPYILMH B YaCTHOM CEKTOpE JIOCTAaTOYHO TPYIHO OLEHHUTH YIIEepO, CO3/1aBacMblii KOMMEPUYECKUM
MOJIKYIIOM, B YaCTHOCTH, ¥ OIACHOCTbh, KOTOPYIO KOPPYIILIUS B YACTHOM CEKTOPE MPEACTABISAET B LIEIOM.
Od4eBHuIHO, YTO KOMMEPUYECKHI MOAKYT 00J1aaeT BCEMH XapaKTepUCTHKaMu Koppyrnuun. OnacHOCTh A7
o011ecTBa KOMMEPYECKOTO MOKYTIA MPOSIBIIAETCS B CIAEAYIOIIEM:

108 Juckyccust Ha 3acenanun [logkomuccun no 6opnde ¢ koppynuueit Komucenn CeiiMa mo o60poHe, BHYTPEHHHUM JefaM H

IpeNOTBPALICHHUIO KOPPYILHHY, I. Pura, JlatBus, 19 despans 2013 rona.
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® KOMMEpYECKHH TMOJIKYIl YCKOpSIeT OTJAENbHBIC Olepaliyd, HO KOJIWYECTBO TAaKHX OIepaluy,
TpeOyrolee y4acTHs KOPPYMIIMPOBAaHHBIX MEHEIKEPOB, MOXKET HACTOJBKO BO3pPACTH, 4YTO
3aTpaThl Ha OIUIATY B3ATOK MPEBBICAT JIOXOJbl OT YCKOPEHUS, W HCIONb30BaHHE «MEIKOM
KOPPYIILIUN» MPUBEIET K POCTY ILIATHI;

®  KOPPYMITMPOBAHHOE JIUIIO, B PE3yIbTATe B3ATOYHUUECTBA, BHIOMPACT MPETEHICHTOB, BIIAACIOIINX
uHpOpMAIUE O KOPPYIIIMOHHBIX CXeMaX, YBEPCHHO WX UCHOJB3YIOIIUX U, MO3TOMY,
SIBJISTFOIITIX CST HanOolree A((EeKTUBHBIMH B 3TOH CXeMe OTHOIICHHH;

®  KOPPYMITUPOBAHHBIA PYKOBOJMTENb, MMOMYYAIONHA B3STKH, OTAAET MPEANOYTCHUSI IPU BBIOOpE
KOHTParcHTOB HE caMbiM 3()(QEKTUBHBIM C TOYKH 3PCHHS COOTHOIICHUS IICHA/Ka4eCTBO, a TEM,
KTO CO3/IacT YCIOBHS JUIsI TOJTyYEHUS BBITOJ] B INYHBIX I[CIISAX;

e KOPPYMITUPOBAHHBIA 3asSBHUTENIb HCIOJB3YET B3ATKY Ui HCKIIOYEHHUS U3 OOphObI JAPYrHx
YYaCTHUKOB, TaK Kak OHH HEe OO0JIaJIal0T BO3MOXKHOCTBIO HCIIONB30BAaTh KOPPYMIIMPOBAHHKIC
OTHOIIICHUSI U HE MOTYT COPEBHOBATHCS B CHTYaIlMH, KOTJIa OCHOBHBIM KPHUTEPUEM SBISETCS
«KOPPYMIIMPOBAHHBIHN MOAKYID»;

® YPOBEHb KOPPYMITUPOBAaHHOCTH, BKJIIOYAas KOMMEPYECKHI TOJIKYI, OKa3bIBACT BJIMSHHUC Ha
OIICHKY IMPUBJICKATCIIbHOCTH MHBECTUIIMOHHOTO ITPOCKTA,

e  KOPPYIIIHS 3aCTABISICT MCHEKEPOB HAMIPSIMYIO TPATUTh CPEIICTBA Yepe3 KaHAIBI, YTO 00JIeryacT
cOOp HE3aKOHHBIX IUIATEKEH. DTO CO3MAET CABHI B CTOPOHY JOPOTOCTOSIIMX M MacIITaOHBIX
WHBECTUIIMOHHBIX TIPOCKTOB, a COOCTBCHHBIM HMHTEPEC KOPPYMITUPOBAHHBIX MEHEIKEPOB
3acTaBiseT uX TpeOOBaTh 0OJice BHICOKHE YPOBHU UHBECTHUIIHIA;

e ueMm OOJBIIYIO JONI0O B IICHE JOTOBOPa COCTABISECT 4YacTh, NpPEJAHA3HAYCHHAS IS OIUIATHI
opraHuszarMedl MOJKyNa, TEM BBIIIE BEPOSTHOCTh BHIOOpA «HEPOPMATBHON TPOLEAYPhI» IS
BHEJIPCHUSI BHUJOB JIEATCIHHOCTH, YTO B CBOIO OYEPEbh OKAKET BIMSHHE HA TEMI MPUPOCTA
3KOHOMHUKH;

e ueM JIONbIIC MPEANPUHUMATENh BBIHY)KICH JKIATh PEIICHUS IO BOMPOCY, TeM OOIbIIe
BEPOSITHOCTh TOJIYYCHUS PYKOBOJUTETIEM KOMMEPUECKOTO TOJKYTIA, TAK KaK OXKUJIaHUE PEIICHHS
JUI TIPSANPUHUMATENs] O3HAYaeT JIOMOJNHHUTEIbHBIC 3aTPaThl, KOTOPHIX MOXKHO H30EXKaTh,
npuOerHyB K B3sTKe. JlaHHas cuTyalMs COKpallaeT CTUMYJbl K OCYIIECTBICHHUIO KPYITHBIX
I/IHBGCTI/IHI/II\/'I B MHHOBAIIMOHHBIX MPOCKTHI, PCHICHUA IO KOTOPLIM TpC6YIOT 6OJ'ILHI€ BpEMCHHU, a
3aTpaThl OKYHAKTCS TOJBKO CITYCTS HECKOIBKO JIET.

B IMpoueCCe SKOHOMHNYCCKUX CIIOPOB, BOBHUKAIONIUX HAa OCHOBAHUM KOMMEPYECKOTO MMOAKYIIa B HAaCTHOM
CCKTOPEC, MOT'YT MMOABUTHCA «peﬁz[epcxne aTakm». ITO COIPOBOXKAACTCA YMCHBIICHUCM MHBCCTUIITMOHHBIX
B03M0)KHOCTCﬁ, CACPI)KAHHBIM Pa3BUTHEM MAJIOTO U CPCIAHETO 6H3Heca, MMOoAaBJICHUCM KOHKYPCHUHUU H
HAaHCCCHHUEM 06IHCFO Bp€aa SKOHOMHUKE.

HecMoTps Ha 04eBHIHYIO OIIACHOCTh KOPPYNIMU B YACTHOM CEKTOPE, POCCUNCKOE aHTUKOPPYIIIMOHHOE
3aKOHOJATENILCTBO (OTIIMYHOE OT YIOJIOBHOT'O) OPUEHTHPOBAHO HA BBISIBICHHE U OOpHOY C KOppPYIIIUEH B
cdepax rocyJapCTBEHHBIX ¥ MYHHIIUIATBHBIX YCIYT, H (paKTUYECKH UTHOPUPYET KOPPYIIIHIO B YACTHOM
CEKTOpeE.

VYrosnoBHeIil konekc Poccuiickoit Denepanyy BKIOYaeT KOPPYMIMOHHBIE MpaBOHAPYLIEHUS (Jlada U
MOJy4YeHHEe KOMMEPUYECKOr0 MOAKYIa, 3J10yNoTpeOsIeHHEe BIIACThIO), MpelycMaTpuBas OTBETCTBEHHOCTD
3a HauOoJjiee OIaCHbIE THIBl KOPPYNLIMH B 4YacTHOM cekrtope. OAHAaKO HECMOTps Ha OOJBIIYIO
pacpoCTPaHEHHOCTh 3TUX IEHCTBUI, 3TH MOJOKEHUS MPAKTUYECKH HE MPUMEHSIOTCS, TaKUM 00pa3oM
CYILIECTBEHHO IIOJAPBIBAs HAIE)KHOCTh YTOJIOBHOI'O 3aKOHOJATEIILCTBA.

3.5.2 MexayHapoaHbie KpUTepun

Crates 7 u Cratess 8 KonBennuu CoBera EBponbl 00 YroaoBHOH OTBeTCTBEHHOCTH 34
11

koppynumio™® TpeGyioT, YTO6B Kakgas CTOPOHA NpPETyCMATPHBAIA YrOJOBHYIO OTBETCTBEHHOCT 3a

aKTUBHBIA M ITACCUBHBIN IMOJAKYII B YaCTHOM CCKTOPE U IJIsA O3TUX ueneﬁ IMpUHsIa 3aKOHOJATCIIbHBIC U

110 http://conventions.coe.int/Treaty/en/Treaties/Html/173.htm
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WHBIC MEpPBI, KOTOpPhIE MOTYT OBITh HEOOXOAMMBI IS KBATM(UKAIMM B KAYECTBE YTOJIOBHBIX
MIPECTYIUICHUH B COOTBETCTBHH C €€ BHYTPEHHUM IPaBOM:

«obewanue, npeonodCeHUe UMU NPedoCmasiieHue, NpAMO U  KOCBEHHO, KAKO20-1UOO
HEeNpagoOMepHO20 NpeuMyuecmea Kakum-1oo auyam, Komopwvle pPyKo8oOsm Npeonpusmusamu
YACMHO20 CeKmopa uiu pabomarom 6 HUxX 6 moM uiu UHOM Kauecmee, ONsl camux ceOs uiu
J00BIX Opyeux uy ¢ mem, Ymoobbl MU IUYA COBEPUUNY OeUCMBUS UTU 8030EPHCANUCH OM UX
cosepuleHus 8 HapyuieHue coux 00sI3aHHOCmel;

ucCnpauueanue Uuiu NOayHeHue, NPIMO UIU KOCBEHHO, KAKUMU-TUOO JUYAMU, KOMOpble
PYKOBOOSIM NPEeOnpUsmusMy  4acmHo20 CeKxmopa uiu pabomaiom 6 Hux 6 mom Uil UHOM
Kauecmee, Kako2o-1ubo HenpagoMepHO20 NPeumMyuwecmaa Uiy 00ewanus 3moz0 npeumyuecmsa
011 camux cebs unu 0ObIX Opy2ux AUy, Ul NPUHAMUE NPeONONHCEeHUs ULU 0Deuanus makozo
npeuMyyecmsd 3a cosepuieHue Uil HecogepuieHue Kakux-iubo oelicmeuil 6 HapyuleHue ceoux
0bs3aHHOCIEl.

Heobxonumple caHKIUM JOKHBI OBITH 3 (GEKTUBHBIMU, MPONOPIHOHATIBHBIMU M CACPKUBAIOIINMH, «B
TOM 4YHUCJIC, €CJIM OHU COBCPUICHBI (1)I/I3I/I‘-IGCKI/IMI/I JIMIIaMy, HaKa3aHue, NMpEeaAyCMaTpruBaromee JTUIICHUC
cBO0OO/IBI, KOTOPHIE MOTYT TOBJIEYH 32 COOOU BbInaudy». [1o kpaiiHel Mepe B OJTHOM OTHOIICHUH CTaHIAPT,
Kacaroluiics MOAKyIa B YaCTHOM CEKTOpE, SIBIAETCS MEHEE CTPOTUM, Y€M B FOCYyJapCTBEHHOM CEKTOpE,
T.€. JOJDKHO OBITH JIOKAa3aHO, YTO IEJbI0 MOAKYIa ObUIo MOOYXKACHUE K JCHCTBUIO WIIM HECOBEPUICHUE
KaKHX-THO0 AeUCTBUI B HapylIeHHE 00s3aHHOCTEH TOTydaTes.

111
Cratps 21 Konsennun OOH nporuB koppynuuu — TpeOyeT, YTOOBI rocy1apCTBa-WICHBI pACCMOTPENN
MIPUHATHE MPAKTUYECKU HWICHTUYHOIO CTaHAapTa Mo aHajoruu co cratbamu 7 U 8 Konsenuun CoBera
EBpomnsl.

AmnanoruunsiM o0paszom B Eponeiickom Coroze, Pamounoe pemenue Cosera EC Ne 2003/568/I1B/] ot
22 wuwasa 2003 roga o Oopnle ¢ Koppynuued B 4YacTHOM celcTope112 TpeOyer oOecneueHus
OTBETCTBEHHOCTH IOPUANYECKHX JIUI 3a KOPPYNLUHUOHHBIC AECHCTBHA B YacTHOM cekrope. Pamounoe
peUIC€HUEC ACHO YKa3bIBa€T, YTO BBCACHUC erJ’IOBHOfI OTBETCTBCHHOCTU OOJUKHO PACIIPOCTPAHATHCSA Ha
KOMMEpUYECKHE W HEKOMMEpPYECKHE IOPHIMYECKHE JIMIA, TP 3TOM IMO3BOJSISI TOCYJApCTBY 3aBUTh 00
OrpaHUYEHUH JaHHOH OTBETCTBEHHOCTH B OTHOILIEHHH NEHCTBHUIL, KOTOpPBIEC BIEKYT 3a COOOHM MM MOTYT
MIOBJIEYb 32 COOOH, HCKaKEHNE KOHKYPEHIIMH, CBSI3aHHOM ¢ MPHOOpEeTEHNEM TOBApPOB MIIM KOMMEPUYECKHX
ycnyr. PamouHoe pemienune mpobaBisier K craHmapty o0 «3(pQeKTHBHOM, TPOMOPIUOHAIEHOM U
CAEP)KMBAIOILIEM» HAaKa3aHWM KOHKPETHBIH Tpelnesl - «MaKCHMaJbHOE Haka3aHWe - TIOPEMHOE
3akioyeHue cpokoM oT 1 nmo 3 smer». ['ocymapcTBa-uieHBl NOJDKHBI Takke OOECHEeYdTb, B CIIydae
BBIHECEHHsI OOBUHHTEIILHOTO MPUTOBOPA (PU3NUECKOMY JIHILY, YTOOBI «B OTHOIICHHH 3TOTO JIUIA MOTJIO
IMPUMCHATLCA, KOrga YMECTHO, I10 MeHbIIen MEpPE, KOrja OH WJIM OHa 3aHUMAJIN pYKOBOI[HHlI/Iﬁ IIOCT Ha
NPEANPHUITUH B paMKax OIPEIeSICHHON MpogecCHOHAIBHON AEATEIbHOCTH, BPEMEHHOE JIMILICHUE IpaBa
OCYIIECTBIIATH 3Ty WIN MOMO0HYIO e Mpo(hecCHOHANBHYIO NESITeIbHOCTh HA aHAIOTUYHOM TIOCTY WIIH B
aHAJIOTMYHOU JIOJDKHOCTH, €CJM U3 YCTaHOBJICHHBIX (DAKTOB CIIEAYeT, YTO CYIICCTBYET SIBHAs yrposa
3710yNIOTPEOICHNST UMH TIOJIHOMOYMSMH HJIM JOJDKHOCTBIO MOCPEICTBOM AKTUBHOTO WM IACCUBHOTO
MOJKYTIa».

3.5.3 TocynapcrBa-usiensl Coera EBponbl

B kopriopaTHBHBIX KOHDIUKTAX, B Y4CTHOCTH ITPH CTOJIKHOBEHHHU C YTPO3aMH HE3aKOHHOTO PEHIepCKOro
3axBara, NPENNpPUATHS CTAHOBITCSA OCOOEHHO YS3BUMBIMH, €CIM OJUH U3 €ro pYyKOBOIUTENEH
KOpPPYMIIHPOBaH M MOXeT ObITh NOAKyIUIeH. HecMoTps Ha cymiecTBOBaHME —AEHCTBYIOMIMX
MEXIYHAPOJIHBIX CTaHAAPTOB, TIOCYAAPCTBA, BHEAPSAS AHTUKOPPYNLUMOHHBIC MPUHLHUIBI, W CAMH
KOMITAHHH YacTO ITOJHOCTBIO HE ITOHUMAKOT BAXKHOCTH YIOJOBHOTO IPECIEAOBAHMS U IPEIOTBPALLECHUS

11 http://ww.unodc.org/documents/treatiess UNCAC/Publications/Convention/08-50026 _E.pdf
112 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2003:192:0054:0054:EN:PDF
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MOJIKyNa MEXJY YaCTHHIMU JIMIIAMH. JTa YacTh pa0OTHI MOCBSIICHA KPaTKOMY 0030py TMOJIOKCHUN U
MIPUHLIMIIOB YTOJIOBHOTO IIpaBa B BEIOpAHHBIX rocynapcrax-uwieHax Cosera EBpombl.

IoJ10:%eHus1 yroJIOBHOTO NPaBa

HecMmotpst Ha cymiecTBoBaHMe Kak OynTo OBl SICHBIX MEXAYHApOJHBIX CTaHAApPTOB O MPUBJICUYECHUH K
YTOJIOBHOW OTBETCTBEHHOCTH 3a TIOJKYII B YACTHOM CEKTOPE, pPa3HOOOpa3ue MOII0KEeHNH B HAIMOHAITEHOM
YTOJIOBHOM TpaBe €BPOINEHCKUX CTpaH OCTACTCSA JOCTATOYHO MUpOKMM. Hampumep, 0coOEHHOCTHIO
0eJbruiicKoro mpasa sBIAeTCS TOT (akT, YTO MPHUBICUCHUE K YTOJIOBHOW OTBETCTBEHHOCTH 3a MOJKYI
(M3MYECKUX JIUI] B 9aCTHOM CEKTOpPE BO3MOXKHO, TOJIFKO €CITU IEHCTBHS WM HEBBHIIOJTHEHUE JICHCTBUH,
3a KOTOphIC BBITOJa ObLIa MMOOOCIIAaHAa, NPEUIOKEHA, JaHa, IONPOIICHA WM IOJNYy4YeHa, OBbLIU
OCYIIECTBICHBI 0€3 BeaoMa Wi 0€3 JIOJDKHOTO pa3pelieHUs COBETa TUPEKTOPOB MPEIANPUATUS WU
€XeroHOT0 COoOpaHUs YYacTHHWKOB, HadalbHWKA WU COTpydHHKa (craThsi 504-0mc YToJIoBHOTO
KO)Jelcca).“3 D10 mopoauno omaceHusi, B yactHoctu co crtoponsl ['PEKO, o ToMm, uTo BO3MOXHO
UCKJTIOYCHUE, HAIPUMED, «JIeJ O COTJIAIICHUSAX O MOJKYIEe MEXKIY PYKOBOISIIUMHU OpPraHaMu IBYX
opranmsarmii.

B I'epmanum BO3MOXHBIMU CaHKIUSIMH JUISL COTPYJHHKA MM areéHTa B KOMMEPUECKOM MpEIIpHUsITHY,
KOTOPBI MOTpeOoBa, coriacuics Ha eMy/eil OOCLIaHHYI0 WM MPHUHSI BHITOAY B KOMMEPUECKON CHETIKE
B 00MEH Ha HEMPAaBOMEPHOE NMPEUMYIIECTBO B KOHKYPEHLMH, CBA3aHHON C IPUOOPETEHUEM TOBapOB MU
KOMMEPUYECKUX YCIYT, OTHOCSTCSl 3aKIIOYEHUE TI0J CTPaXKy CPOKOM JIO TpeX JeT WM yIuilaTa mTpada.
CuMMeTpUYHOE IIPaBOHApYILIEHUE MMOApa3yMeBaeT IPUMEHEHHE TeX K€ CAaHKIMHA B OTHOILIEHUH YeJIOBEKa,
KOTOpBIM mpemiaraer, o0CIaeT HJIM NPEAOCTaBISIET NAHHYIO BBITOAY «IJIsI KOHKYPEHTHBIX Leneid»
(ctaths 299 VYromoHoro kojexca).> Boiee CypoBbIE CAHKIHH INPELYCMOTPEHBl B OTHOMICHHH
NPECTYIUICHH, COBEpIICHHBIX TPH OTArdaroImux ooOcrostenbeTtBax (ctates 300). BaxHo, 4TO
NPaBOHAPYIIEHUs] OrPAaHUYMBAIOTCS BBIFOJAMHM, MOJIYYEHHBIMM B OOMEH Ha HEIPaBOMEPHbIC
NPEUMYIIECTBA B PHIHOYHOM KOHKYPEHLUH, M, KaK MPaBHUJIO, CIEIACTBUE NODKHO HAYAaThCS C MOMEHTa
nmoxauu ucka (crates 301).

B JlaTBuu moN0oKEHMsI YTOJIOBHOTO MpaBa Mo 00ph0e ¢ MOJKYIOM B YACTHOM CEKTOPE HOCST JAOBOJBHO
KOMIUICKCHBIN XapakTep. YTOJIOBHAas OTBETCTBCHHOCTh YCTAaHOBJICHA KaK 3a MPHHATHE MaTePUAIbHBIX
WIM WHBIX OJiar, Tak W 3a MPUHATHE NPEIJIOKEHUS O TakoM Ojiare B 4aCTHOM cekTtope. bosee Toro,
NpUHATHE OJlara HaKa3bIBACTCS BHE 3aBUCHMOCTH OT TOTO, ObLIO JIU OXKHUJAeMOE B OTBET JICHCTBUE WU
Oe3nelicTBre HapylIeHNEM 00sI3aHHOCTEH (u3rueckoro uia (GopMyaHpoBKa 3aKOHA YKa3bIBAECT MPOCTO
«HCIIOJIb30BAHUE €TI0 WM €e» MOoJHOMOouuH). [IpuMeHseMble CaHKIMKM BapbUPYIOTCS B 3aBUCUMOCTH OT
HEKOTOPBIX (aKTOPOB, T.c. pa3Mepa BHITOJBI, HO, TEM HE MEHEe, 3aKIIOUYCHHUE IMOJ CTPAXKY SBIISCTCS
OJIHUM W3 BapHaHTOB (B caMoil TshKkKoi (opme - o maru yier) (craths 198, YronoBHbII 3axon).™® Yo
KacaeTcss CUMMETPUYHOTO IPABOHAPYIICHUS, 3aKIIOYAIONIErocs B Jade MOAKYIA, IMOJ YroJOBHYIO
OTBETCTBEHHOCTH MOJIIATAET MPEITOKEHHE O TIpeIocTaBlieHnu Oiara (ctatbst 199).

VYroJIOBHBII KOJEKC YKPAaHWHbI I0JIPAa3yMEBAcT YIOJOBHYK) OTBETCTBEHHOCTh 3a IPEUIOKEHUE H
IIPEJIOCTABICHNE HEIIPAaBOMEPHOI'O IIPEUMYILECTBA PYKOBOAUTEIIO IOPUINYECKOrO JINIA, ASHCTBYIOILETO
B paMKax Ipa)<IaHCKOTO MpaBa, BHE 3aBUCHMOCTH OT €r0 OPraHU3allMOHHON M IOPUANYECKOH (opMBI 3a
JgeiictBue wiaM  Oe3feiicTBHE, C HUCIOJIB30BaHMEM ero/ee IOJHOMOYMH, B HHTEpecax JIMIa,
MIPEIOKHUBILEr0 WIIN MPETOCTaBUBIIETO MPEUMYIIIECTBO MIJIM MHOTO TpeThero juna (myHKT 1 crateu 368-
3 YronmoBHoro kogekca).' CHMMETPHYHOE IIOJTydYeHHE TAaKOro IPEMMYIIECTBA PyKOBOIUTENEM
FOPUIMYECKOTO JINLA, AEHCTBYIOIIETO B paMKaxX I'pakJaHCKOTO MpaBa, TAaKkKe MOJIEKUT MPUBICUEHUIO K

13 yronosHbiit KOJICKC».
http://www.ejustice.just.fgov.be/cgi_loi/loi_al.pl?DETAIL=1867060801%2FF&caller=list&row_id=1&numero=2&rech=4&cn=
1867060801&table _name=LO1&nm=1867060850&la=F&dt=CODE+PENAL &language=fr&fr=f&choix1=ET&choix2=ET&fro
mtab=loi_all&trier=promulgation&chercher=t&sgl=dt+contains++%27CODE%27%26+%27PENAL%27and+actif+%3D+%27
Y %27 &tri=dd+AS+RANK+&imgen.x=41&imgcn.y=12

U TPEKO (2009 r.) Oyenounviii omuem no Benveuu no O6sunenusm, ctp. 26.
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoEval3(2008)8 Belgium One EN.pdf

15 strafgesetzbuch. http://dejure.org/gesetze/StGB

116 K riminallikums. http://likumi.lv/doc.php?id=88966

17 yronosusiii komexe: http://zakon2.rada.gov.ua/laws/show/2341-14/page
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YTOJIOBHOW OTBETCTBEHHOCTU. ECITM MONMyYeHHE COMPOBOKAACTCS MPEIBAPUTEIHHBIM CTOBOPOM TPYIIIIBI
JIONIeH WITH BBIMOTATEIILCTBOM, MPUMEHSEMBIEC CAaHKIIMKA HOCAT OoJiee KECTKUN XapakTep (IMyHKTH 3 u 4
crathu 368-3). TeM He MeHee, B 3aBUCUMOCTH OT KOHKPETHOTO MyHKTA JaHHOM CTaThU, CPEIN TOCTYITHBIX
CaHKIUH TpPeayCMOTpPEHBl IITpadbl, 3alpeliecHHe Ha 3aHATHUC OINPEACICHHBIX JOJDKHOCTEH WU
OCYIIECTBIICHHE OMPE/ICIICHHOTO BHUJIA JACSITEILHOCTH, a TaKKe KOH(pUCKaIUs uMyniecTBa. OTHOCUTEIIBHO
HU3KUH ypOBEHb CAHKIMHA MOXKET OTpaKaTh OTHOIICHWE K OMACHOCTH, BBI3BIBACMON JTaHHBIMU
NPECTYIUICHUSIMH, KaK CBOETO POJIa HE3HAYUTEILHOM.

OtnenbHasi CTaThsl MOJpPa3yMeBacT NPHUBJICUCHHUE K YTOJIOBHOM OTBETCTBEHHOCTH 32 AKTHBHBIA U
MACCUBHBIA TMOJKYN JIMIl, MPEJOCTABISIONMINX TOCYIapPCTBEHHBIC YCIYTH (ayIUTOpbI, HOTApUYCHI,
OIICHIIIUKY, TTOCPEIHHUKH, apOUTPHI, T.€. T€, KOTOPbIE HE SBISIOTCS TOCYAAPCTBCHHBIMH CIYXKAIUMU B
MECTHBIX OpraHax BJIACTH, HO OCYIIECTBJISIOT CBOI NPO(GECCHOHAIBHYIO NEATEIBHOCTh, CBSI3aHHYIO C
OKa3aHHEM TOCYIapCTBCHHBIX YCIYT (TIPH UCTIOTHEHUH 3TUX (PyHKIH#) (cTaThs 368-4).

B cBoeit omenke ['PEKO pexomeHgoBal «BHECTH TIOMpaBKH B JEHCTBYIOLIEE YTOJOBHOE
3aKOHOAATENHCTBO B OTHOIICHHWW TOAKYIIA B YACTHOM CEKTOPE IS TOTO, YTOOBI YETKO OMpPENeNUTh
MIOJTHBIA TIEPEUYeHb JUI], KOTOPBIE OCYIIECTBISAIOT PYKOBOASIMINE (YHKIMH WM paboOTaroT, B THOOOH
JIOJDKHOCTH, B JIFOOOM FOPHUIUYECKOM JIMIIE YaCTHOTO CEKTOpa, KaK 3TO YKa3aHO B CTaThsIX 7 U 8
Kongenmmn Cosera EBpors! 06 yronoBHOi oTBeTCTBEHHOCTH 32 Koppymimio (ETS 173)».18

BO3MO)KHO, CaMbIM PAa3BUTBIM 3JICMCHTOM B YI'OJIOBHOM 3aKOHOAATCILCTBE B EBpone B HAaCTOAIICC BpEeMs
apnsiercsi 3akoH CoenunenHoro KoposaeBcrBa «O 0oppOe CO B3ITOYHHYECTBOM». ODTOT 3aKOH
pacrpocTpaHseTcsl Ha MOAKYN B TOCYJAapCTBEHHOM M B YAaCTHOM CEKTOpaX, TaK KaK JOJDKHOCTh HIIH
JeSITeIbHOCTh, K KOTOPOM OTHOCHUTCSI MOJKYI, MOXXET OBITh JIIOOOH TOCYNapCTBEHHOW JOJIKHOCTEIO,
JIO00U JIESTELHOCTBIO, CBA3aHHOM ¢ OM3HECOM, JH000H AESITeIbHOCThIO, OCYIIECTBIIIEMON B IpoIecce
BBITIOJTHEHUS JIUIIOM Pa0OTHI 10 HaiMy, WU JF000H MesSTebHOCTHIO0, OCYIIECTBIISIEMON TPYIIION JTHUIL
(KOpHOpaTHUBHOM MM HEKOPIIOPATUBHOW) MIIM OT €€ UMEHU - PEryJIMpyeTCsl ONPeeICHHBIMH YCIOBHAMHU
(crates  3)."° Coemumennoe KopomeBCTBO TpakTyeT Kak MPAaBOHAPYLICHHE —«HECIIOCOOHOCTH
KOMMEPUYECKOH OpraHu3aliy HpeAOTBPAaTUTh IOJAKYI, BBIIUIAYMBAEMBIH B €€ IMOJb3y HIM OT ee
umenmn».'®’ Ecau oprammsamms CIocobHa J0Ka3aTh, UTO OHA «BHEAPHIA aieKBATHbIC MPOLEIYPHI,
MpeaHa3HAYCHHBIC IS MPEAOTBPAIICHU» MOAKYIMA JHUIIOM, UMEIOIMIMM K HEl OTHOIIeHHE (ITyHKT 2
cTaTtheu 7).

I puHIUnbI

[IpuHMas BO BHUMaHHUE CEPhE3HBIN yIIepO, KOTOPhI MOXET MPUYMHUTH MOJKYI B YaCTHOM CEKTOpE,
MOPA3UTENBHO HA0NI0/IaTh, KaK B OOJBIIIOM KOJHYECTBE CTpPAaH HE OTMASTCS NPHOPHUTET BBIIBICHUIO
JaHHOI'0 THIIa HpeCTynﬂeHHﬁ, JaXXE €CJIIM B HMX 3aKOHOJATCILCTBE HC IMPUCYTCTBYIOT IIOJIOXKCHUA,
TpeOyroIINe HAJIMYUE MCKa JJIs BO30YkaeHus paccienoanus. Temaruueckuii 0030p ['PEKO B pamkax
TPETHErO PayHJa BBISIBUIL, YTO:

«B docmamouno 6onvuom xonuuecmee cmpan I'ET [GRECO Evaluation Team - Oyenounas
komanda I'PEKO] o3uakomunuch ¢ MHEHUeM O MOM, YMO NOOKYH 6 HACMHOM CeKmope
npedcmasnsien coboll MeHee Ccepbe3nyio (opmy KOppynyuu, yem 8 20CyO0apcmeeHHoOM, 20e HOOKYN
paccmampugaemcs  Kak — 2pyboe  HapyuleHue — 008epusi,  KOmopoe — 00uecmeo  OKA3an0
20CY0aApPCMEEHHBIM  UHCIUMYMAaM, 6 HACMHOCMU, CYOeOHOMY U 3aKOHOOamenvbHoMy. Oma
xapaxmepucmuka Haubonee uyacmo ecmpeyaemcs 6 Bocmounoii Esepone u ompasxcaem
ucmopuyecku croxcuguieecs npegocxoocmseo oQuYUaIbHOU 61acmu HAO 2PpaicoaHUHOM, HO OHA
maxogice modicem Ovimb obOHapyxcena u 6 opyeux cmpauax. Omuem no Awooppe, Hanpumep,

18 'PEKO (2011 r.) Ouenounslit nokan mo Ykpanne. O668uHeHus..
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoEval3(2011)1_Ukraine_One_EN.pdf

s 3aKkoH «O 6opnbe co B3SITOYHHYECTBOM» oT 2010 roja (Bribery Act 2010).
http://www.leqgislation.gov.uk/ukpga/2010/23/contents

120 PPEKO (2012 r.) Bmopoii omuem 06 ucnoanenuu no Coeounennomy Koponescmey. Obsunenus (ETS 173 u 191, GPC 2),
crp.3.

http://www.coe.int/t/dghl/monitoring/greco/evaluations/round3/GrecoRC3(2012)7 Second_UnitedKingdom_EN.pdf
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omobpadicaem wemkoe 8OCHpusmue OONLUUHCIEOM CODECeOHUK08 NOOKYRA 8 HACMHOM CeKmope
KaK MeHee Cepbe3n020, YeM 8 20CYOapCmEeHHOM. DmMo Yacmo ompadicaem HepaseHCmeo MedHcoy
CAHKYUAMY, OOCMYNHbLIMU Ol HPUMEHEHUs 8 OMHOWIeHUU NOOKYNAd 6 HACWHOM U
20CYOapPCMEEHHOM — CeKmopax, umo paccmMompeHo Hudice. HMHocoa oyenouHble omuemol
Ompadcarom cumyayuio, 8 Komopol HAYUOHANIbHOE Npaso GKII0UAem HON0NCEHUs NO 4aACIMHOMY
CeKmopy, nycms 0ddice U He CO8CeM UOeanlbHO, HO OMCYMCMBUe KaKux-1ubo oej, conpogoxcoaemoe
npeobaadarowum MHeHueM, NOJYYEHHbIM OM KOHMAakmusix auy, onpouennvix I'ET, ybeoumensro
VKa3bleaem Ha mo, Ymo CnoCOOHOCMb 3aKOHA, 61a2o0apsi npodeiam 6 3aKOHO0ameNbCmee Uil Us-
3a OMCYMCMBUS NOHUMAHUS, OX6AMUMb NOOKYH 8 YACMHOM CeKmope 8bl3bledent onpeoeiieHHble
comnenus. Ilpumepom moocem 6vtms 0eno no bocruu u I epueeoeuﬂe».m

B GonpmmHCTBE CTpaH MpaBONPHUMEHUTEIbHbIE NPUHLIUIBI B OTHOIICHUW KOPPYILHMHA MEXAY YacTHON
KOMITAaHWEH M TOCYAapCTBOM W MEXKIY YaCTHBIMH KOMIAHMSAMH OTIHYaroTcs. OOMUM NpHU3HAKOM
ABJISICTCSl CO3/IaHKE CIICIMANBbHBIX aHTUKOPPYIIMOHHBIX OPraHoB Mo Oophr0Oe ¢ KOppymuueil B 4acTHOM
CEKTOpe, OpraHu3anusi GUHaHCHPYEMBIX TOCYIAPCTBOM HH()OPMAIIMOHHO-PAa3bsICHUTENbHBIA KaMIAHUH 1
MOTHBAIMS HACEJICHNS HA YBEIOMIIEHHE O COBEPIICHHWH IMOJOOHBIX MpaBOHApyIIeHHH. B To Bpems Kak,
COBEpIIEHHO Ha 3aKOHHBIX OCHOBAHMAX, TOCYIApPCTBO HM30MpaeT MeHee HAaBA3YMBBIA IIOIXOX TI0
OTHOLICHUIO K YacTHOMY CEKTOpY (MHOTHE WHCTPYMEHTBHI 1O KOHTPONIO KOPPYNLUH, TaKhe Kak
NyOJIMYHO pasralieHHble ACKIapalid 00 aKTUBax, ObUTM OBl TMPAKTUYECKH HEMBICIUMBIMHU JUIS
PYKOBOJHTENEI YaCTHBIX KOMIIAHUI), OTCYTCTBHE 00Jiee aKTUBHOTO YYacCTHs JOCTATOYHO YIMBUTEIHHO.
[Tpu aHanmM3e cCUTyaluK, CTAI0 BOZMOKHBIM OIPECIUTh PYKOBOSIINE IPHHLIUIBI U PEKOMEHIALNH JUIS
o0ecriedeHus: COOTBETCTBUS CTaHapTaM, HAMPaBICHHBIM HA OOpHOY C KOPPYIIUEH, TaK KaK (PaKTHUECKH
TOJBKO OJHA Cephe3Hasl MOJHMTHKA, KOTOpas HapAIy ¢ KOPPYIIHEH B YaCTHOM CEKTOPE, UMEET ILENbI0
MOJKYTI MEKAY YaCTHBIMU KOMITAaHHSMH.

Hanpumep, MunuctepctBo BHYTpeHHUX JAen ['epmanun wu3gano IlpakTtuyeckyro momoms it
AQHTUKOPPYIIMOHHBIX Mep, aJpeCOBAHHYIO PYyKOBOICTBY KOMITaHUH, a TaKKe TeM, KTO pa3padaThIBacrT,
BHE/IpsIeT ¥ 00eCIeYrBaeT BBHIMOJIHEHHE MEp MO MpPOBEpKe COOMIoAeHUs. PYKOBOJACTBO MpenocTaBisieT
METOJIOJIOTHIO aHAJIN3a PUCKA C DIIEMEHTaMH, eJIbI0 KOTOPBIX, COBEPUIEHHO OYEBUIHO, TAKKE SBIISIOTCS
U PHUCKH, OOYCIIOBJIEHHBIE KOPPYNIMEH MeXTy dYacTHhIMH KoMmnaHusiMu. Hampumep, B PykoBonctse
IpPEACTaBI€H BONPOC O TOM, 4YTOOBI JaThb OLEHKY TOMy, o0JagaeT 1M camMa OpraHu3alus
CTaHJAPTU3UPOBAHHBIMHU IPOIECCaMH  3aKJIIOYCHHUSI JIOTOBOPOB/3aKYNOK, KOTOpbIE O0ECIEUnBaIOT
KOHKYPEHTOCIIOCOOHOCTh M IIMPOKO IPUMEHSIOTCS Ha NpaKTHKE (BKIIOYAas CHCTEMY BHYTPEHHETO
KOHTpOJIA, WCIIOJNB30BaHWE TMPHUHIMIA JBOHHOro KoHTponsi (four-eye principle), pasneneHnue
(GYHKIUI/CTPYKTYPHBIX IMPOIECCOB M POTALUsS JOJDKHOCTEH), MMEET JIM OpraHu3alys OJ0OpEHHBIC W
pa3ociaHHBIE BCEM IIpaBHJa B OTHOIICHHM TPUHATHS TOXEPTBOBAHMH (TIONApKU OOJIEHHIIAM,
TPUTIIALIEHNS ) K PaGOTHI 110 COBMECTUTEILCTBY.

CornacHo wmccrenoBanuio  YHuBepcuteTa wuMeHn Mapruna Jliorepa [amne-Butrenbepr wu
AHTUKOPPYIIHOHHBIM Iporpammam PwC, MOXKHO MpaBOMEpPHO OKHIaTh, YTO HEMELKHE MPEIIpHATUSA
YAOBJICTBOPAIOT CIACAYIOIINM YE€ThIPEM MUHUMAJIbHBIM TpGGOBaHI/IHMZ

e HenpepriBHOE pa3bsicHEHHE HOPMATHBHBIX TpeOOBaHUIT U O0YUECHUE UM;

e IIpoBepka ciaydaifHO BEIOPAaHHOTO NIEPCOHANIA;

e (CaHkuuu 3a HapylIEeHUS;

e 3ansTas WITAaTHAs JOJDKHOCTh PYKOBOJAUTENS, OTBETCTBEHHOI'O 3a OOecIieueHUue COOJIIOJEHNUS, a

TAKKE AaHTHKOPPYIIMOHHOTO MpeACTaBHTENs. >

12! Makoneii P. Bopwba ¢ xoppynyueii. Obsunenus. Temamuueckuii 0630p I'PEKO 6 pamkax mpemvezo oyeHoUH020 payHoa, CTp.
35-36.( Macauley, R. Fighting Corruption. Incriminations. Thematic Review of GRECQO'’s Third Evaluation Round)
http://www.coe.int/t/dghl/monitoring/greco/general/ MACAULEY _EN.pdf

122 pegepanvroe munucmepemeo enympennux den. Ipaxmuueckas noddepacka mep no 6opwbe ¢ Koppynyueii
http://www.bmi.bund.de/SharedDocs/Downloads/DE/Broschueren/2013/praktische-hilfestellungen-
antikorruptionsmassnahmen.pdf;jsessionid=71F419166D1D2F8ACODDC36A30E47167.2 cid364? blob=publicationFile

128 pwc, Vuusepcurer Maptuna Jlrorepa B ['amne-Burrenbepr (2013). JlommKHOCTHBIE NpecTyIUIEHHsT M KOPIOPaTHBHAS
KyneTypa, crp.45 (PwC, Martin-Luther-University Halle-Wittenberg (2013). Wirtschaftskriminalitdt und Unternehmenskultur
2013.
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IOpunnveckn o0s3pIBAIOIINE XapakTep 3TUX TpeOoBaHUI 0OYCIOBIEH MUCIIOIHUTEIBCKON TUCIUILUIMHON
crate 130 3akona o «lIpaBoHapymieHUSIX, HAXOIAMIMXCS B IOPUCAHWKIINHM PETYISTHBHBIX OPTraHOBY,
KOTOpasi TpeaycMarpwBaeT mTpad g0 OJHOTO MHIUIFOHA €BpPO 32 HECIOCOOHOCTh BIIaJelnblia
OPEANPUSTHS,, HAMEPEHHO WM B CHIIY XalaTHOCTH, 00ECIIEYUTh MEPHI 10 HAA30pPY, KOTOPbIE MOIJIN ObI
NPEAOTBPATUTh MM 3HAYUTEIBHBIM 00pa30M 3aTPyIHUTh IPOYKE HAPYLICHHUS.

JlaTBusi sBNISE€TCSI NPUMEPOM CTPaHbl, I€ YCTPaHEHHE KOPPYILMH B YaCTHOM CEKTOpE SBIISIOCH
NPUOPUTETHON 3amadedl mpaBoOXpaHUTENbHBIX opraHoB. B 2008 u 2009 romax He OBIJIO BBISBICHO
HUKAaKUX [JeJl [0 aKTUBHOMY MWJIM IIaCCUBHOMY IIOJIKYIly B YacTHOM cekrtope. Jlanee HaOmomaercs
TOCTeNeHHBIH pocT: 1 1emo 6bio BesBIeHo B 2010 romy, 2 gema - 2011 rogy u 6 xen - B 2012 roxy.'?
Tem He MeHee, BBISABICHHE Jesia HE 005S3aTeNIbHO O3HAa4YaeT JallbHeWllee MpecieOBaHNe W BHIHECEHHUE
npuroBopa. B nHauame 2013 roma VYmpaBnenue mo 0Oopb0e C 3KOHOMHUYECKUMH IMPECTYIIICHHSIMHU
l'ocynapcTBeHHON HONMHMIUM UMENIO B CBOEM COCTaBe IOIpa3lelieHHe, B KOTOPOM padOTald TOJIBKO [Ba
CIy’AIIMX, HECYIIUX MPSMYIO OTBETCTBEHHOCTH 3a JaHHYI0 cdepy mpecTyrienuii. 2> HecMOTps Ha ros!
o0CyXIeHHiH O HeoOXOOUMOCTH JAOINOJHEHUs MOJHOMOYHMH  TocyAapcTBeHHoro bropo mo
NPEIOTBPAIIEHUIO U Oopb0e ¢ KOppYIIMEH KOMIICTEHIHMEH IO PacCiIeAOBAaHHUIO IOAKYNA B YAaCTHOM
CEKTOpE, MPEIUIOKEHNE He OBLIO BKJIFOYEHO B IOBECTKY JHS 3aKOHOAATEIILHOTO OpraHa.

3akoH «O 60prbe co B3sTouHMIecTBOM» CoenuHeHHOTO KOposieBcTBa COMEPIKUT MON0KEHUS, KOTOPBIE
JOJDKHBL HMMETh NpeAyNpexIamoliee AEHCTBHE MNPOTHB KOPPYNUUM Kak B YacTHOM, TaK U
rOCYIapCTBEHHOM CEKTOpax, a WMEHHO, TpeOoBaHHA O TOM, 4TOOBl MHHHUCTp OMyOIUKOBA
«PYKOBOJICTBO O TMpOLEAYypax, KOTOpPBIE COOTBETCTBYIOIIME KOMMEpPUECKHE OpraHu3alud MOTYT
NPUMEHUTH IS IPEJOTBPAILIECHHUS YIacTHs B MTOJKYIIE aCCOUUMPOBAHHBIX ¢ HUMH JIMID (IyHKT | cTaThu
9).127 B neicTByrolEeM pPYKOBOJCTBE MPEAYCMOTPEHO IIECTh IPUHLUIIOB - IPONOPLUOHAIBHBIE
IpoLENypbl, O00s3aTeNbCTBO Ha BBICOKOM YPOBHE, OLIGHKA pHCKa, BCECTOPOHHEE HCCIEOBaHUE
NIESTEIbHOCTH KOMITAaHUM, OOIIeHWe (BKIo4yas oOydeHHe), a TakkKe MOHUTOPHHT U TIEPECMOTP.
PykoBOACTBO MO KOMITJIEKCHOM FOPUIUYECKON OLICHKE MOSACHSET:

«Hanpumep, 6 cumyayusx, Ko20a ypoeeHb DUCKA HeDONbULOU, KoMMepuecKue OpeaHu3ayuu
Mo2ym pewums, Ymo Hem HeoOXOOUMOCMU NPOBOOUMb KOMHUAEKCHYIO IOPUOUYECKVIO OYEHKY
Komnauuu. B cumyayusax c ebicokuil ypogHem pucka, KOMnieKCHAs I0PUOUYECKAsl OYeHKA MOJCem
BKNIOYAMb NPAMOE ONPOCHOe AHKeMUpogaHue, KOCGEHHblE PpACCIe008aHusi Ui obuee
uccne0oganue  NPeONONCeHHbIX — ACCOYUUpOBamHvlx  auy.  Takoice,  NPONOPYUOHANLHO
VCMAHOBNIEHHbLIM PUCKAM, MOJCEn NOmpebdo8amvcsi OYeHKAd U HeNnpepbléHblil MOHUMOPUHE
HAHAMbBIX UTU  NPUSTEYEHHbIX ACCOYUUPOBAHNBIX JuYy. B yenom, om nomenyuanbHuix u
CYuWecmeylouux accoyuupoOBanHHbIX Uy, UMEIOWUX CMAamyc puouyeckoeo auya (Hanpumep,
KOMNAHUU), Modcem nompebosamuvcs Oonbuie uHGopmayuu, yem om Quaudeckux auy. Imo
00vsCHAemC meM, ymo Ha 0a3060M yposHe 6oabuiee KOIUUECMBO DUIULECKUX TUY MOXHCem
OblmMb 80GIEUEHO 8 OKA3AHUE YCye KOMNAHUell, U cpazy onpeodenums mounbli xapakmep ponei
OAHHBIX QUUYECKUX TUY UIU UHBIX CEA3AHHBIX C Helo CYObeKmos modcem Ovimb Henezko. Mcxoos
U3 2M0O20 KOMHNIEKCHAS I0PUOUYECKAs OYeHKA KOMNAHUU MOJCem GKI0UAmMb NPpsSMOU 3anpoc o
0emanax OmMHOCUMENbHO Ouocpagpuu, 3HAHUL U 0el08020 ONbLIMA COOMEEMCMEYIOUUX
Quszuveckux nuy. Oma ungopmayus moocem OvbImMb NPOGEPEHA NOCPEOCMEOM NOUCKA U
0bpaiyenus K YKa3aHHbIM PEKOMEHOAUUAM, U M.0.»""°

124 33K0H 06 aJAMHHHCTPATHBHBIX IIpaBoOHApyLIeHUsX. http://dejure.org/gesetze/OWIG

125 MunucrepcTBo BHyTpeHHUX aen Jlarsuiickoil PecyOmuku (2013) O KOppyIIIMOHHBIX NPECTYIUIEHUSIX B YaCTHOM CEKTOpE,
18 ¢eBpains. HeonyOnukoBaHHOE MHCHEMO.

126 Pngpopmanus, npenocrasienHas I'ocyIapcTBEHHOM MONMIMeEH, Ha 3aceqanun ITOAKOMHCCHH 10 6opsGe ¢ Koppymumeii
Komuccenn Casiima o o6opoHe, BHyTPEHHIM JiefIaM | IPeJOTBPAIeHII0 KOpPYIIHy, T. Pura, Jlatsus, 19 despanst 2013 rona.
12 3aKkoH «O 6oproe co B3STOYHHUYECTBOM» oT 2010 roja (Bribery Act 2010).
http://www.legislation.gov.uk/ukpga/2010/23/contents

128 Munmcrepcrso octumum. 3axon «O Gopube co esamounuvecmeom» om 2010 200a (The Bribery Act 2010). Pykosodcmeo o
npoyeoypax, Komopbsie COOMeemcmeayiowue KoMmepyuecKue opeaHu3ayuy Mo2ym npumeHums 01 npedomepaujeHus yuacmus 6
NOOKyne accoyuupoBaHHblX C HUMU JUY.
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/181762/bribery-act-2010-guidance.pdf
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Cnenyer OTMETHUTh, YTO B JAHHOM IPUMEpPE, MPOLECC KOMIUIEKCHOW IOPUAMYECKON OLICHKH KOMIaHUU
JTOJKEH MTPOBOANTHCS OTHOCHTEIHHO aCCOIMMPOBAHHBIX YACTHBIX JIMII. B TO Bpemsi, Kak MperoraraeTcs,
YTO KOMIIAHHS 3aHUMAETCS TPOIECCOM KOMIUIEKCHOM FOPUAMYECKOW OIEHKH KOMITAHWW YaCTHYHO IS
oOecrieueHus: ce0sl MPaBOBOM 3alIUTON B CIIy4ae YrOJOBHOTO mpeciieaoBaHus (cM. Takxke [nmaBy 3.4 o
KOPIIOPATUBHOM OTBETCTBEHHOCTH 33 YTOJIOBHBIC MIPABOHAPYIICHUS), TaHHBIN MOAXO0A TPaHCHOPMUPYET
HampaBlieHHe, B KOTOPOM (YHKIMOHUPYIOT OTHOIICHUS MEXAY IBYMs YacTHBIMH Jnnamu. OOmas
TEHACHIUA TO (OPMHUPOBAHHUIO OOJiee COBEPIIEHHOTO IIOAXONa TIOKa3bIBaeT, YTO, HA YPOBHE
MPEAOTBPAIICHUS] B paMKax YacCTHBIX OpTraHMU3aluil, pa3iuuue MEXAy MOAKYIIOM TOCYAapCTBEHHBIX
CITy’KaIlliX WJIN 9aCTHBIX JIUI] HE JOJDKHO MMETh OOJBIIOTO 3HAYCHHS (JaKe €CIIA COXPAaHIEeTCs pa3Indue
B OTIPEIETICHISIX COOTBETCTBYIOIINX YTOJIOBHBIX IIPaBOHAPYIIIEHH).

3.5.4 3Bakarouyenus

B cBs3M ¢ OTCyTCTBHMEM MaHHBIX, TPYIHO OIICHUTH PEANbHBIN ymepO, MPUYMHEHHBIH KOppymimen
yacTHOMY cekTtopy B Poccuiickoii @enepauuu. TeM HE MEHEEe, MHOTOYHCICHHBIE HCTOYHUKU
CBUJIETENLCTBYIOT O TOM, YTO HEJIETaJbHBIE KOPIOPATUBHBIE PEUIEPCKHE CXEMBl YacTO BKIIOYAIOT B
KadecTBE  HEOOXOMUMOrO  JJIEMEHTa TMOJAKYN  pPYKOBOAWTeNed  KommaHud. M3BecTHO,  4YTO
KOPPYMITUPOBAaHHBIE PYKOBOAUTENH KOMIAHWH JEJal0T €€ YyI3BUMOW 3a CBET 3II0HAMEPEHHO
CO3aaBacMbIX MJOJIIOB, MHOTO HNPCIATCTBOBAHHUA €€ KOMMCp‘ICCKOﬂ ACATCIbHOCTU HIIN COﬂCﬁCTBHﬂ B
MOJJIENIKE JOKYMEHTOB KOMIIaHHH.

B Poccuiickoii @epepauuu  COBEpUICHHME KOMMEPYECKOTO MOAKYyHa MOMJIEKUT  YrOJOBHOM
oTtBeTcTBeHHOCTH. OfHaKko, coriacHo onieHkaM ['PEKO, coOTBETCTBYIOIIME MOMOKEHUE HE MOJHOCTHIO
OTBCYAIOT MCKAYHAPOAHBIM CTaHAApTaM, T.C. K OTBETCTBECHHOCTU IMPUBJICKAIOTCA TOJIBKO JIMIla, HIUPOTa
MOJTHOMOYMH KOTOPBIX MPEBBIIAIOT ONPENENICHHbI ypOBEHb (MCHOJHUTEIbHBIE PYKOBOISIIHUE
JIOJIKHOCTH), @ YTOJIOBHOE TPEeciieJOBaHNe BO3MOYKHO TOJIBKO IPH IMoJ1aue MCKa OpraHu3alueil win c ee
paspenieHusi. B oTinmune OT yroloBHOTO MpaBa POCCHICKOE aHTHKOPPYMLIHMOHHOE 3aKOHOAATEIHCTBO
NPEUMYIIECTBEHHO OPHEHTHPOBAHO HAa BBIABICHHE M OOpbOY € KOPPYILMIO B TOCYAapCTBEHHOIO
CEKTOpe, a TaKXKe C HEKOTOPOH XaTaTHOCTHIO B YaCTHOM cdepe.

HecmoTpss Ha cymiecTBoBaHME ACHCTBYIOIIMX MEXIYHAPOAHBIX CTaHIAPTOB, TAK)KE€ MHOTHE Ipyrue
rocyaapcTBa, BHEAPSS aHTHUKOPPYNLHOHHBIE NPUHIMIIBI, YacTO MOJHOCTBIO HE NMOHMMAIOT BaXKHOCTH
MIPEIOTBPAIIEHNsI M YTOJIOBHOTO TpecieZoBaHUs IMOJAKYINa MeXAy YacTHbhIMH juuamu. bomee Ttoro,
coxpaHnsieTcsi OoJbIIoe pa3HOOOpa3ue B MOJNOKEHUSAX HAIMOHAIBHOTO YTOJIOBHOTO IpaBa €BPONEHCKHX
ctpas. CymecTByloliee pa3sHoOoOpas3ne BKIIOUACT TAKUE XaPAKTEPUCTUKH KaK MPHUBJICYCHHUE K YTOJIOBHOM
OTBETCTBEHHOCTH TOJIBKO 3a TaKHe JEHCTBUA, O KOTOPBIX HE OBIJIO M3BECTHO PYKOBOJICTBY IOPUIMUECKOTO
JIUIIa, OTPaHUYEHHE PACTIPOCTPAHEHHUS TOJIBKO Ha IEHCTBHS, COBEPIICHHBIE B KOHKYPEHTHBIX IENIAX, WIN
3HAYUTEJIHO Oosiee HU3KUE CAHKIMM, YeM JJIsl KOPPYILMOHHBIX NPAaBOHAPYIIEHUH B TOCYAapCTBEHHOM
cextope. [1ooXHUTENbHEIM MOMEHTOM SIBIISIETCSI TOT (DAaKT, YTO HAOJIIOJAeTCsl BaKHASI MEXIyHapoIHas
TEHJICHIHA - Pa3paboTKa PYKOBOJCTBA M MPOrPaMM MO MPEAOTBPAIICHUIO KOPPYIIMH JJIsi KOMIAHUH 1
COBMECTHO C HUMH.
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3.6 UYpe3mepHoe U HellpaBOMEpPHOe IPUMeHeHHE YTOJOBHOIO NPaBa MPH pPeryiupoBaHUHU
IKOHOMMYECKOH /1esITeJIbHOCTH

B Poccum MOXHO OTMETUTH 3H0yl'IOTpe6J'I€HI/IC WM HCHIPAaBUJIBbHOC NMPHUMCHCHHUEC YT'OJIOBHOT'O IIpaBa B
peTyiinpoBaHUuN IKOHOMHYECKOM ACATECIIBHOCTH, BKJIIOYasA HAPYUWICEHUE TMPABOBBIX JMPHUHIOWUIIOB U
O6H&py>¥(eHI/Ie HX OTPpaXC€HHUA HE TOJIBKO B 3aKOHAX M PCIICHHUAX CyIda, HO TAKXKC U IPAKTUKE ITPAaBOBOT'O
MMPUHYXKICHUS. I/IHI/IHI/II/II)OBaHI/Ie YroJIOBHBIX JCJI BO3MOKHO, KOIrJa CJICHOBATCINW HIIU MNPOKYPOPLI
HCIIPABUJIbHO UHTCPIPECTUPYIOT 3aKOH U IMYTAIOT I'PAHULIBI MEKIAY Cq)epaMH ACATCIIBHOCTH YT'OJIOBHOI'O U
TpaXXIaHCKOI'O IIpaBa, 4YTo O6YCJ'IOBJ'ICHO OTCYTCTBUEM 3HAHUN WIH 3JI6IM yMI;ICJ'IOM.129

AHanm3 CyIIECTBYIOIICH MPAaKTUKK PAcCIeIOBaHUs U 0030p YTOJIIOBHBIX JIeNl B 00JaCTH SKOHOMHYECKHX
NPECTYIUIEHUH IOKa3bIBAIOT, YTO WHHUIMHUPOBAHHE YrOJOBHOIO pPa30MpaTEeNbCTBO HCIIONB3YETCS B
KayecTBE MEXaHW3Ma Ul pa3pellieHus IPaKJaHCKUX cropoB. TakuM oOpa3oM, KOPHOPATUBHBIN CHOD
3aMEHEH YTOJIOBHBIM MpecieqoBaHueM. VHUIMHUpOBaHHE YrOJIOBHOTO pa30OHpaTenbcTBa Ha OCHOBAaHUH
MCKa OZHOT'0 YYaCTHUKA WM IPYMIIbl yYACTHUKOB XO3AHCTBEHHOI'O TOBAPHUILIECTBA B OTHOLICHUHU APYIOTO
YYaCTHUKA (WJIM IPYMNIBl YYaCTHUKOB) TOI'O XK€ TOBAaPUIIECTBA OTHOCUTEIBHO IMPEINOJIaraeéMoil Kpaku
UMYUICCTBA UJIN 3HOyrIOTpC6JI€HI/I}I IIOJIHOMOYUSAMHU B UX 0611[6171 KOMITaHWU ITPUBOAHUT K 3HAYHUTCIILHOMY
TICUXOJIOTHYECKOMY U Cy/eOHOMY JaBICHUIO Ha OJHY M3 CTOPOH TOTO, YTO H3HAYAIbHO SIBISCTCS
KOPIIOPAaTUBHBIM CIIOPOM  (BIUTOTH IO 3aKJIOYEHHWE TMOJx CTpaxy 1o cTtarbe 108 VYromoBHO-
MPOIECCYANTBHOTO Kojekca). Takue Mephl JocTaTOYHO 3((HEKTUBHO MCKIIIOYAIOT BO3MOXKHOCTh YUaCTHSI
3a7iep>)KaHHOTO YellOBeKa HaIlpSIMYyI0 B pa30HMparenbCcTBax M MPEACTaBUTH CBOIO MO3MIHUIO cyay. boiee
TOTO, OpraHbl IPEABAPUTEIBHOTO CIEACTBUS UMEIOT IIMPOKHE MOJTHOMOYHS 110 U3BATHIO JOKYMEHTOB U
MHBIX BELICH Yy TPEeThUX JHI, NPEICTABISIOIMMX BAXXKHOCTh MAJSL pacciiefoBaHMsA. M3bsiTHE Takux
JIOKYMEHTOB 3apaHee J0 Hayala cyJa MOXKET JIMIIUTh CTOPOHY J0Ka3aTelabCTB U CO3JaTh 3HAYUTEIbHbIE
MPEIATCTBUA IJIA 3alllUTBI MHTECPECOB TAKOI'O JIMIAa B CYIIC6HOM KOHTCKCTEC.

Kak 3moynoTpebieHre yroJoBHBEIM MPAaBOM, TaK W U3NMIIHAS CYpOBOCTh HAaKa3aHUS 32 SIKOHOMHYECKHUE
npecTyIuieHuss B Poccuu, 3HAYUTENbHO BBIXOAAT 33 PaMKH MEXKIYHapogHOH mnpakThku. O0a 3TH
HeIoCTaTKa B YroJOBHOW c(epe HaHOCAT BpeA SKOHOMHUYECKOMY Pa3BUTHIO CTPaHbI, M 10 3TOM NpUYnHE
WIyT Bpaspes C MHTepecamu rocymapctea.’ IIpu omeHKe (aKTOB HE3AKOHHOTO —YrOJOBHOTO
npecieoBaHus OW3Heca JKCIepTaMu ObUIM TOAHSATHl HECKOIBKO BOMPOcOB. OHU YIOMSIHYIH, YTO
CYLIECTBYIOT HETOYHOCTHM B COCTaBe NPECTYIJICHUS 3KOHOMHMUYECKHX IPABOHAPYLICHHH, TaKUX Kak
MOIIEHHUYECTBO, 3JI0YNOTpeOICHNEe 3aHUMAEeMOM JOJKHOCTBIO M HE3aKOHHAs IpealIpUHUMATEIbCKast

JACATCIIBHOCTD.

OpHUM U3 TOJI0XKEHUH YTOIOBHOTO KOJEKCa, MOABEPriInXcs Hanbojiee MIMPOKOMY 3JI0yNOTpeOIeHUIO,
ABNISETCS. MOIIeHHUYecTBO. (CJe/ICTBEHHBIE OpraHbl pPacCMaTPUBAIOT «MOIIEHHHYECTBO»  Kak
«PE3UHOBYIO CTaTblO», WUMEETCs B BHUIY, 4YTO IOJ HEE MOXKHO TMOJBECTH IPAKTHUECKH JIHOOYIO
MPeTPUHUMATENLCKYIO AedaTeabHocTh. Mexay 2000 u 2010 romamu mons Jen, OTKPBITHIX 1O (hakTy
MOIICHHHYECTEA, B o0meM o0beme el MO SKOHOMHUYECKHUM IpecTyIUIeHusIM Bbipocna ¢ 33,6% nmo
56,8%.

CTOpOHBI KOPIOPATUBHOTO JAWCITyTa OOBIYHO MPUOETaloT K OOBHHEHHSM B TOM, YTO Jpyras CTOpPOHa
132
3J10ynoTpedWJia CBOMMH MOJHOMOYUSIMU, HapymuB ctarbio 201 VYromoBHOro Kojekca. 2 Bruro

129 B gpyrEx cioydasx MONMIMS MOTydaeT OT MPEANPHHHAMATENS IEHBIH U8 OTKPHITHS JA€ia IPOTHB €ro KOHKYPEHTA M
3aCTaBIIsIeT ITOTOM IUIATHTH 32 €T0 3aKphiTHe: «PeifjepaM mouTH Beeria IOMOTaloT YMHOBHUKH OPraHOB TOCBIACTHY (3asBICHHE
Bactpeikuna // PUA «Hosoctu». 2009. 12 oxt.; C.b. ITonskoB. «YcioBusi pocCHHCKON MPaBOBOM CHUCTEMBI ISl 3aKa3HBIX
yroynoBHbIX nem» // Axasoxkar, 2009, Ne 5; Brictyrnenue HadanbHuKa Jlenapramenrta cobcTBeHHol Ge3onacnoctn MBI Poccun
reHepa-JIeiTeHaHTa MWIALUU IOpus HparyHuosa Ha CTpaHuLax JKypHana «IIpodeccronam
(www.mvd.ru/press/interview/7774/print);

10 Tlurep ComomoH M. VCOBEpIICHCTBOBAHME YrOJOBHOTO 3aKOHOJATENhCTBA B Poccmiickoit (Demepamum: GusHec-
npecrymienus u rymannsanus (Peter Solomon Jr. Improving criminal law in the Russian Federation: Business crimes and
humanization), JIOCTYITHO o CCBLIKE: http://lecs-
center.hse.ru/index.php?option=com_content&view=article&id=91%3Asymposium-novikova&catid=41&Iltemid=108&lang=en

181 Kpyrasiii cron «Bo3eiicTBHe YronoBHOI IIONHTHKH Ha YKOHOMEKY». http://www.lecs-center.org/ru/roundtable-04042012

182 «Mcnonp30BaHUe JMIIOM, BBIMOJIHAIOLIUM YIPaBICHYECKUE d)yHKuI/m B KOMMEpPYECKOH HIJIM WHOW OpraHu3alui, CBOMX
MTOJTHOMOYH I BOIIPEKU 3aKOHHBIM HHTEPECaM 9TOU OpraHusallii U B LCJIAX U3BJICYEHHA BBIIOJ U NPEUMYIIECTB OJIsA ce6;1 HJIN
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CIIPOTHO3MPOBAHO, YTO BCJICH 33 MPUHATHEM aMHUCTHH 10 SKOHOMHYECKUM MPECTYIICHUSIM (KaK CTaThs
159 u crates 160), KOTOpBIEC HE PACTIPOCTPAHIIOTCS Ha 3TO MOJIOKEHHUE, cTaThs 201 OymeT Bce B OombIIeh
CTETICHH TIOABEPXKEHA 3JI0YIIOTPEOIEHUI0 OCOOCHHO CO CTOPOHBI CJIEICTBEHHBIX OPTaHOB, TaK KaK ee
(hopMyITUPOBKA JOCTATOYHO PACILIBIBYATA, @ TAKXKE B CBSA3H C TEM, YTO BO30YXkJICHUE YTOJIOBHOTO Jieia 3a
3710ynoTpeOICHUE MOJTHOMOYUSIMU MOXKET OBITh CICNAHO IO JIONTY CIY:KOBI U HE TPeOyeT perucTpaiuu
KCKa MOTEHIIUAIbHON MOTEPIEBILICH CTOPOHBI.

He3aKoHHAasi NPeINPHHAMATENLCKAS JIeITENLHOCTh >, KaK OOBACHCHO B KOMMCHTADHAX W
PykoBomamux paspsicHeHusix BepxoBHoro cyma, OOBIMHO NOApPa3yMeBAaeT HapyIIEHHE IPaBHI
perucTpammu ¥ monmydenns munensuil.*' Ho 9TH mpaBmma, SBIAIONMECS CaMH 10 ceOe dYaCThio
aJMUHHUCTPATUBHOTO  MpaBa, TMOABEPraJIUCh  YacThIM  HM3MEHEHMSIM UM Takke  MOJJIeXaln
aJIMAHUCTPATUBHOMY CaHKLIMOHUPOBAHUIO (HOPMAaJbHBIA CHOCOO YCHWJICHHS MpPaBUI PETHUCTPALUH
KOMMEPUECKHUX MPEIIPUSITUN B 3alaJHbIX CTpaHax). BBeaeHue 3Tux npaBoHapymeHuil B cepenune 90-x
MIPEIOCTaBUIIO OpraHaM BJacTH HOBBIM MHCTPYMEHT Ui BO3BpPALICHHUS KOHTPOJSA 3a SKOHOMHYECKOH
JIeATENIbHOCTBIO TIOCJE pachaja TOoCyIapcTBa, BIAACIOLIETO IPOMBIIUIEHHOCTBIO, W CIOHTAHHOU
IpUBaTH3aLUM, OOJbIIAs YacTb KOTOPOH, MO KpaifHe Mepe 4acTHUYHO, ObUIAa MPOBEAEHA HE II0 3aKOHY.
beuto n1mM mpu3HaHME cTaTyca JAaHHOTO MPECTYIUIEHHs] HEOOXOAMMBIM B TO BpeMsl WM HET (MK
MIPUHYAUTENBHOTO MCIIONHEHHS MPAaBOBBIX aKTOB Mpuulencs Ha nepuoj mexay 1998 m 2002 romamn),
NepBOHAYAJIbHbIE OCHOBAHUS AJISI IPUBICUYCHUS K OTBETCTBEHHOCTH 3a HApYIICHHE aJMHHUCTPATUBHBIX
TpaBUT GOIbIIE OTCYTCTBYIOT.

B npyrum cnydasx, ype3MepHoe MpPUBJICYCHUE K OTBETCTBEHHOCTH 3a HApyILICHUS B HAJOTOBOii cdepe
BBI3BAHO HE TOJBKO OTCYTCTBUEM OCOOBIX IMOJIOXEHUH, ONPEIEISIOMUX HaJOrOBOE MOIICHHUYECTBO U
MomeHHHYecTBo o HJIC, HO Takke B CBA3M C OTCYTCTBHEM KOOPAWHAIIMM MEX]y CIEICTBEHHBIMU U
HaJIOTOBBIMU OPraHaMHU.

HccnenoBaHusi Takke MOKa3ajld HOMBITKHA T'OCYAapPCTBEHHBIX OPraHOB HAJOXKHUTH YPE3MEpHBIC MITpadbl
Ha OM3HEC 3a COBEpIICHNE MHOTOYNCIICHHBIX npecTyruienuit. Ecmu B 2005 rony pasHuIa Mexay ypoBHEM
MIPECTYITHOCTH B pacyueTe Ha YesoBeKa (B /eNaX, B KOTOPBIX OBLIH HAJIOKEHBI MHOTOYUCIIEHHBIE IITPadbI)
U YPOBHEM SKOHOMHYECKOH MPECTYIHOCTH B pacueTe Ha YeloBeKa (B Jesax, B KOTOPBIX ObLIN HaJIOKEHBI
MHOTOUYHUCIICHHBIC ITpadsl) cocTarisia 9,5%, B 2006 roxy oHa Beipocia 1o 18,7%, B 2007 roxy - 21%, B
2009 - 34,4%."° HanoxeHie MHOTOUHCICHHBIX MTPAhOB, KOIA MHOTHE U3 HHX HESCHO HCTONKOBAHbI,
BEZIET K Y)KECTOUCHHUIO HaKa3aHUsL.

HaCTOHHIaH rJiaBa HpeI/IMYHIeCTBeHHO IIOCBALICHA I[BYM BOHpOCﬁM: qpe3MepHoe HpI/IBHeT-IeHI/Ie K
OTBETCTBEHHOCTH 332 MOIIIEHHHMYECTBO U OTHOIICHUS] MEX]Ty HAJIOTOBBIMHU H CJICJICTBEHHBIMHU OpraHaMH.
3.6.1 3axkoHoaaTEeNLCTBO B OTHOIIEHHH MOIICHHUYECKOH AeATeILHOCTH

3.6.1.1  Poccuiickas Deoepauusn

OcHoBHas mpo0JieMa, CBsA3aHHAs C 3JI0YNOTPEOJICHUAMU TPUBJICUCHUEM K YrOJOBHONW OTBETCTBEHHOCTH
32 MOIIICHHUYECTBO, 3aK/IFOUACTCs B KBATM(UKAIIUY 3aKOHHON IIPEIPUHAMATEIILCKOMN JIeITEIBHOCTH KaK

JPYTUX JIUII TH0O0 HaHECEHHs Bpela APYTHM JTHIaM, €CITH JTO JesSHHE IOBICKIO MPUYUHEHUE CYIIECTBEHHOTO BpeNa MpaBaM H
3aKOHHBIM WHTEpecaM TpaXJaH WJIM OpraHW3aiuid U0 OXpaHsAeMBIM 3aKOHOM HWHTepecam OOIIecTBa WU
rocyapcTBa...HaKa3bIBaeTCH. ... »

138 Crares 171 YronoBHOro KOAEKCA ONpeaeser HE3aKOHHYIO MPENPUHUMATENIBCKYIO JIESTeIbHOCTh CISIYIONUM 00pa3oM:
OcyuiecTBieHHE MPEANPUHAMATEIBCKON JeATEIBHOCTH 0€3 pericTpalyy WX ¢ HapylIeHHeM MPaBWl PErHCTPALlMU, a PAaBHO
NpPEJCTAaBICHUE B OpraH, OCYIIECTBISIIOIIMN TOCYAAPCTBEHHYIO PErMCTPALMI0 IOPUAMYECKUX JIMI W HMHIUBUAYAJIbHBIX
MpeANPUHUMATENEH, JOKYMEHTOB, COJIEPKAINX 3aBEIOMO JIOXKHBIE CBEICHHS, JIMOO OCYIISCTBICHHE MpPEANPHHUMATEITBCKON
NIESITETBHOCTH 0€3 JHMIIEH3NH B CITydasx, KOTJa Takas JIMIEH3UsS 00s3aTelbHa, €CH 3TO JSSHHUE MPUYMHIUIO KPYIHBIN yriepo
rpakJaHaM, OpraHU3aUsIM WIHA TOCYIAPCTBY JTUOO COMPSDKEHO C M3BJICUSHUEM JIOXO0/a B KPYITHOM pa3Mepe HaKa3yemo.

1% B U. Paguenxo, KommenTapun x YronoBHomy koxekcy Poccmiickoit ®@eneparm (CII6.: ITntep, 2007); A.A. Yekanum,
KommenTtapun k YronoBHoMy kozekcy Poccuiickoit denepanun (M.: FOpaiit, 2007).

185 Cu. pime 1.1 Peter Solomon Jr.

138 http://www.lecs-center.org/images/lecs/criminal-policy-in-economics-brochure.pdf
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YTOJIOBHO HaKa3yeMOro MOIICHHUYECTBA B PaMKaX YIOJOBHOTO TpaBa (B pe3yJIbTaTe YMBIIUICHHBIX
3II0YTIOTPEOICHUH CO CTOPOHBI TPABOOXPAHUTEIHHBIX OPraHOB WIJIM HEBEPHOTO W IMPOU3BOIHHOTO
TOJIKOBAHHUS OTPEJICICHUS] «MOIICHHUYESCTBO» B YTOJOBHOM IpaBe).137 DieMeHTapHOe HEUCIIONHEHHE
JIOTOBOPHBIX 00S3aTEIBCTB MOKET PACCMATPUBATHLCS KaK YrOJOBHO HAKa3yeMOEe MOIICHHUYECTBO.

Crates 159 YronoBHOTO KOJeKca peaycMaTprUBaeT OTBETCTBEHHOCTh 32 MOIIEHHUIECTBO, COBEPIICHHOE
JUIIOM C WCIOJB30BAaHHEM CBOETO CIIY)KEOHOTO TOJIOKEHHS. B oTin4me OT APYTruX BHIIOB XHIICHHMH,
MPEeyCMOTPEHHBIX r1aBoii 21 YToJoBHOTO KOJIEKCa, MOIICHHUYECTBO MPEACTABISCT COOOHN XUINCHUE,
COBEpIIeHHOEe IMyTeM OOMaHa WIM 3JIOYMOTPEONEHHs JOBEpHUEM, B PE3YyJIbTaTe KOTOPOTO BIIAIEIel]
MMYIIECTBA WIIA HHOE JIUIIO JTHOO0 YIIOJTHOMOYEHHBIH OpraH BJIACTH MEepeAaroT UMYIIECTBO WM MPaBo Ha
HETO JIPYTUM JIUIaM JIM0O0 HE MPETSITCTBYIOT M3BSTHIO 3TOTO MUMYIIECTBA WM MPUOOPETCHUIO TIpaBa Ha
HETo JPYTUMHU JIULIAMH.

Bpe3ka S. 3n0ynorpedsieHusi, cB3aHHbIE ¢ MPUMeHEHHEM CTAaTbU 159 YrojaoBHOro Kojaekca
Poccuiickoii @enepauuu

Kak mpaBuio, rpaxjane 310ynoTpeOJISIIOT CBOMMH TPaKIAHCKAMH IpaBaMH M 0OpalialoTcs B
NPaBOOXPAHUTENIbHBIE OpPraHbl C OOBHMHEHMSMH B COBEPIICHHH YTOJOBHOIO HPECTYIUICHUS (B
COOTBETCTBHH CO cTaThedl 159) B aapec BTOpOH CTOPOHBI, KOTOpas B YCTAHOBICHHBIH CPOK HE
UCIIOJIHWIIA CBOU 00s3aTeNbCTBA IO IPAKIAHCKO-IIPaBOBOMY J0roBopy. IlpaBooxpaHuTenbHbIE
OpraHbl B CBOIO OYepelb HapyLIAroT IHOJOXKEHHUs MaTepUalbHOrO MpaBa, MPeIbsBIsas OOBUHEHUS B
COBEpIICHUH TPECTYIUICHUS 10 cTathe 159 YromoBHOTO Komekca (He yJOCTOBEPHBIINCH JAOKHBIM
o6pa30M B HAJIMYMH Yy JiMla, IPHUBJICUYCHHOI'O K yr‘OJ’IOBHOI\/’I OTBETCTBCHHOCTH, YMBbICJIa, U HC MIPOBEAA
ITPOBCPKY ACATCIBbHOCTH KOMIIAHWH, KOTOPAas HAXOAUTCA B YIIPABJICHUHN JAHHOI'O HI/IHa).

B cBoem mocraHoBnenmn «O CcyneOHOW MpakTHKE MO JellaM O MOIICHHHYECTBE, NPUCBOCHUU U
pactpate», npuHsaToM B nekadpe 2007 roaa, [Inenym Bepxosrnoro Cyna aan pa3bICHEHUS! OTHOCHTEIBHO
TOJIKOBaHUS W TpuMeHeHHMs crTaTbu 159 VYromoeHoro konekca. Bepxosubeii Cyn omnpepenun
«MOIIICHHUYECTBO» KaK CIOCO0 COBEPIIEHUS XHWINEHHs COOCTBEHHOCTH IIyTeM OOMaHa WU
3noynorpebsieHus jgoBepueM. OOMaH COCTOMT B CO3HATEJIBLHOM COOOIICHHUM 3aBEJOMO JIOKHBIX, HE
COOTBETCTBYIOIIUX JICHCTBHTEIILHOCTH CBEJEHHI IJMO0 B yMONMYaHMM 00 HCTHUHHBIX (akTax,
HamNpaBIICHHBIX Ha BBEIEHHE TIOTEpIeBIIer0 B 3a0myxaeHrne. OOMaH OTHOCHUTBCS K JHOOBIM
00CTOSITETLCTBAM.

3noynoTpebieHre JOBEpHEM 3aKIOYAaeTCs B HCIOJIB30BAHMHM C KOPBICTHOW LEIhIO JOBEPUTEILHBIX
OTHOIICHUH C BIAJENbIEM HMYIIECTBA WJIM WHBIM JIMIIOM, YIOJHOMOYEHHBIM NMPHHUMATh PEHICHUS O
nepegaye 3TOro HMMYIIeCTBa TpeThuM JiniiaM. JloBepue MOXeT OBbITh OOYCJOBJICHO Pa3IMYHBIMHU
00CTOSITeILCTBAMM, HANPUMEP CIIY)KEOHBIM IMOJIOKEHUEM JIMIA 00 JIMYHBIMH WM POJICTBEHHBIMHU
OTHONICHUSMH C ITOTEPIEBIIINM.

CormacHo TonkoBannio BepxoBroro Cyma, 3moynoTpebiaeHue TOBEpHUEM TaKKE UMEET MECTO B CIIydasx
MIPUHATHUS Ha ceOs TUIIOM 003aTeIbCTB IPU 3aBEJOMOM OTCYTCTBUHU y HETO HAMEPEHHS UX BBHIIIOJIHUTH C
1eNbl0  0€3BO3ME3THOr0 OOpalleHus B CBOIO IIOJB3y YYXKOro HMymlecTBa. OTCYTCTBUE HaMEPEHHS
BBIIIOJTHUTH 06513&TC.HI)CTB3 JOJDKHO BO3HUKHYTH 10 TIIOJYYCHHA IIpaBa paclopsiKaTbCsd YYXKUM
UMYIIECTBOM. B KauecTBe CBUICTENHCTB HAIMYHUS TAKOTO POJIa YMBICIA MPHUBOAATCS OTCYTCTBHE Y JIUIA
(MHAHCOBOW BO3MOXKHOCTH HCIOJHHTH 0053aTENbCTBO, OTCYTCTBHE HEOOXOIMMOW JIUICH3UH,
HUCIIOJIB30BaHUE (1)I/IKTI/IBHI)IX JOKYMCEHTOB, COKPBITUE I/IH(i)OpMaI_H/II/I O HaJIMYHH 3aJ0JIPKCHHOCTH, CO3JJaHUC

187 Jiumaa, H. (2013) Om npeonpunumamenscmea 0o mowennuvecmea ooun waz? »k-FOpucr, 14 May. http://www.gazeta-
yurist.ru/article.php?i=1984
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HX(CHpeHHpHHTHﬁ. OZ[HaKO YKa3aHHbIC 00CTOsITEILCTBA CaMH 10 cebe He MOTYT SBJIATBCA
J0Ka3aTCJIbCTBOM BHHOBHOCTH JIMIIA.

OenepanbabiM 3ak0HOM Ne 207-D3 ot 29 HosiOps 2012 roma B YTOJNOBHBIA KOJCKC OBLIM BHECCHBI
MOTPABKU C LEJBI0 Pa3TPaHUYCHHS] OTBETCTBEHHOCTH 32 Pa3IUYHbBIC BUJIBI MOIICHHUYECTBA, B TOM YHUCIIE
MOIIICHHUYECTBA B chepe MPeaAPUHUMATEIHCKON IeATESIHPHOCTH. YTOJIOBHBIN KOJIEKC, B YaCTHOCTH, OBLT
JOTIONTHEH ~ cTatbamu  159.1-159.6, mpemycmaTpuBaloOmMMH  OTBETCTBEHHOCTH 33  COBEpIICHHE
MOIIIEHHUYECTBA B cdepe KPSAUTOBAHMS, NPEAIPUHUMATEIBLCKON JCITEIbHOCTH, CTPaxOBaHUS,
KOMIIBIOTEPHON MH(pOpMAINH, TPH NOTYYeHNH BBIILIAT WIA C MCIIONB30BAHWEM IIATEKHBIX KapT. Bee
yKa3aHHBIE BUIBI MPECTYIUICHUH MPEACTaBISIIOT cO00M CHerraabHble Pa3HOBHUAHOCTH OOIIETO COCTaBa
MOIIICHHUYECTBA, OTBETCTBEHHOCTh 32 KOTOPOE MPEeAyCMOTpeHa B cTaThe 159 YromnoBHOro Kojekca.

B cratbe 159.4 gactu 1 YromoBHOTO KoJZieKca IO MOIICHHHYECTBOM B cdepe MpearpuHIMATEIIbCKOMN
JISATEIILHOCTH TIOJIpa3yMeBaeTCsl MPEAHAMEPSCHHOS HEHCIIOJNIHEHUE JIOTOBOPHBIX 00sI3aTEILCTB B cdepe
MPeIIPUHAMATENLCTBA. DOPMYyTUPOBKA HOCHT JOCTAaTOYHO OOIMMKA XapakTep. B 3akoHOIATEeNbCTBE
Poccuiickoii ®denepauuu HE NPEIyCMOTPEHBbl ONPEACICHUS MOHATUH «IPEANPUHUMATENBCTBO» H
«TIPECTYIUIEHUE B cepe MpeaIpUHUMATEIHCKON JeSITeTbHOCTIY.

Crates 159.4, oueBHOHO, TMpemxycMaTpUBaeT HEOOXOAWMOCTH JOKa3aTelnbhCTBA TOTO, YTO JIHIIO,
3aHUMAIOIIEECS TPEANPUHUMATENBCKON JIEATeIbHOCTHIO, COBEPIIMIIO WU THITATIOCh COBEPIIUTH
MOIICHHHUYCCTBO HYTCM B TOM YHUCIJIC YMI)IHIJ]CHHOFO HEHUCIIOJTHCHUA ILOFOBOpHI)IX 06H33TGJH>CTB B C(bepe
MPEANPUHAMATETIFCKON  NEATeNFHOCTH. B psne cioydaeB TMOJOXKEHHWE JIMIA, COBEPIIHBIIETO
MOIIIEHHUYECTBO, YIy4IIaeTcsi Oarofaps HOBBIM YTOJOBHO-TIPABOBHIM HOpPMaM. Tak, COTJIACHO CTaThe
10 YT0JI0BHOTO KOZICKCA HOBBIE IIPABOBBIC MOJIOKEHHUS UMEIOT OOPaTHYIO CHITY.

B HacTosmmee Bpems B CBS3H C TE€M, UTO JIMIA, OCYXKICHHbIE 10 cTaThe 159.1 (MomeHHMYECTBO B cdepe
KpeAuToBaHMs) W cTarbe 159.4 (MomeHHWYecTBO B cdepe MpeanpHHUMATENECKON eATeTbHOCTH),
MOJIaJAI0T [10]T aMHUCTHIO, pa3pabaThIBacTCsl MaccoBasi epekBanupukamms ctatbu 159 B crateio 159.4.
[Ipm »>TOM amHHCTHS HE pacHpoCTpaHseTcs Ha IUIa, OCYXACHHbIE MO «oOmed» crarbe 159
(momenHnuecTBO). M3-3a OTCYTCTBHSA YETKHUX Pa3TPaHUUCHUNA MEXIY OINpPEIeICHUEM «MOIICHHUYECTBOY
B IIEJIOM H «MOIICHHHYECTBO B cdepe NpeArnpHHUMATEILCKON AEATENILHOCTH» HEKOTOPBIC CY/bI
MOJIL3YIOTCS CYIISCTBYIONICH HET0PaOOTKON M OCTABIIAIOT BOIPOC NepekBaindukanun 0e3 BHUMaHusA. B
paMkax o030pa cyneOHON MPAaKTUKHU I10 Je]aM, B KOTOPBIX OblI1 mpruMeHeH PepepanbHblil 3akoH Ne 207-
@3 ot 29 HOOps 2012 rona, yreepxkaeHHbI 4 nexadpst 2013 rona I[pesnaumymom BepxoBhoro Cyna
Poccuiickoit @eneparuu u 2 utons 2013 roma nmocranosiernueM ['ocymapcrBennoit {ymsr Poccuiickoii
Oeneparm Ne 2559-6 I'/], ObuTH TaHBI TOSICHEHUST OTHOCHTEIHHO TIepEKBaTHU(UKAIIH.

3.6.1.2 Meacoynapoonsvie Kpumepuu: npeocmagiieHue 00 0013amMeEAbHOM HAAUYUU NPUSHAKOB
He000pOCcoseCmHOCHU U PA3ZPAHUYCeHUE Y20108HOIL U 2PANCOAHCKOI OMEEMCMEEHHOCIU

YunThiBasi cyliecTBeHHbIe IOpHAWYECKHe NpPo0JeMbl, CBSI3aHHbIe ¢ JaHHBIM BHIOM
IKOHOMMYECKOr0 NpPecTYIUIEHUs] KaK HAa HAUMOHAJIBHOM, TaK M Ha MeXKIYHAPOAHOM YPOBHe,
Komutrer MunucrpoB B cBoeil pexkomenmanmn R (81)12 «O Bompocax 3IKOHOMHYECKOH
npecTymHoCTH» > npejuiaraeT rocy1apcTBaM-uieHaM IepeCMOTPETh CBOE 3aKOHOIATENHCTBO B cdepe
HpeHHpHHHMaTCHLCKOﬁ ACATCIIBHOCTHU C TOYKH 3pPCHUSA HGO6XO}Z[I/IMOCTI/I croco0CTBOBATh IMPUMCHCHUIO
€AMHBIX M HCYEPIIBIBAIOLIMX CTAHAAPTOB, KOTOphle Obl OBUIM TOHATHBI BCEM 3aMHTEPECOBAHHBIM
CTOpOHaM, a TaKke 00pa30BaHMIO TAaKOW MPABOBOM CHCTEMBI, JOCTATOYHO TMOKO pearupyromend Ha
npecTymieHus B cepe SKOHOMUKH, KOTOpbIE MOTYT BO3HHKHYTH B XOJ€ AKOHOMHYECKOTO WU
TEXHOJIOTMUYECKOr0 pa3BUTHSI.

MolleHHUYEeCTBO, KaK OJIMH U3 BUIOB MPECTYIICHUH B c(hepe IKOHOMHUKH, CIIOKHEE BCETO PEryIHPOBATh,
MOCKOJIBKY CXE€MBl OOMaHa, NPUMEHSEMbIE MPECTYIHUKAMU B OTHOLICHWH MOTEPIEBIINX, MOCTOSHHO
MEHSIOTCSI.

138 hitp://www.coe.int/t/dghl/monitoring/greco/general/R(81)12%200n%20economic%20crime_EN.pdf
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Hecmotpst Ha oTCyTCTBHE €AMHOrO B CTpaHax EBpONEHCKOro coro3a OMpeeieHUs] «MOIICHHUYECTBAY,
3aKOHOJIATEILCTBO M CymeOHas TMpakTHKa JTHX CTpPaH INPEeIyCMATPUBAIOT OOs3aTEIIbHOE HATHIHE
CIIeyIOINX TPU3HAKOB: HaJW4YWe IIOTepPHEeBIIeH CTOPOHBI, YMBINIJICHHOE JeWCTBHE, BBEIEHHE B
3a0JTy)KJICHUE OTHOCHTEIBHO (DAaKTOB (HEIOOPOCOBECTHOCTH), HAIMYUE YMBICIA W3BJICYh (PUHAHCOBYIO
BBITOJIy WJIM NMPUYUHUTH (PUHAHCOBBIA yIIepO TPeThel CTOPOHE, a TaKKE HAIWYHE MPOTUBOIPABHOTO
JICHCTBHS.

Bo Bcex cTpaHax He TOJBKO PEryJIUpyeTcsi OCHOBHAs MOZAEIh MOIICHHUYECTBA OOILETro XapakTepa, HO U
IPeayCMOTPEHbI CIIEHUAIbHBIE PA3HOBUIHOCTH OOLIEr0 COCTaBa MOLIEHHUYECTBA, B TOM YHCIIE pacTpaTa
U 3JI0yHOTpeOJICHUE NOBEpHEM, MOIIEHHHYECTBE B c(epe TOProBIH, KOMIBIOTEPHOE MOILIEHHUYECTBO,
MOIICHHUYECTBO IMPH MOJYYEHHUU BBHIMJIAT, MOIICHHUYECTBO B HAJOTOBOM cdepe, MOIIEHHUYECTBO MPH
Bo3memennn HJ/IC, MomeHHn4ecTBO B cepe MHBECTHUIMH, MOIICHHUYECTBO B cdepe cTpaxoBaHus,
NOJy4eHHe KpeanTa 0OMaHHbBIM IIyTeM, MOIIEHHHYECTBO ¢ YEKaMHU U KPEIUTHBIMU KapTaMH.

HekoTtopeie u3 yka3aHHBIX CIICIUAIBHBIX BUIOB MOIICHHHYECTBA YXKE PETYIUPYIOTCS JUPCKTUBAMH U
xouBeHsamu EC.

B 1995 rony EC Obuia npunsta KonBenmus o 3ammrte (puHaHCOBBIX MHTepecoB EBpomeiickux
coobuecTB ot 26 mioas 1995 roxa’®, B KOTOpOH OBLJIO JAaHO OIpENeNeHNEe CIEeNHaIbHBIM BHIaM
MOILICHHUYECTBA, B TOM UHCJIC MOLICHHHYECTBY B OOJACTH PACXOJOB M B 007acTH 10X0m10B "
JupextuBa 84/450 EEC*! u aupextuBa 2005/29 EC*? «O HEZ00POCOBECTHOW KOMMEPUYECKOM
NpakTUKE 0 OTHOUICHUIO K MOTPEeOMTENsIM Ha BHYTPEHHEM pPBIHKE» IMpeIyCMaTpUBAET YacTHYHOE
OrpaHHYEHHE  3aIIUTBl OT MOLICHHHYECTBA C  LEJIbI0 NPUMEHEHUS] B  OTHOUIGHMH K
CPEIHECTaTUCTHYECKOMY pallMOHATILHOMY ITOTPEOUTEITIO.

YkazaHHbIE JUPEKTHBBI CHOCOOCTBYIOT YHH(UKAIMM YTOJIOBHOTIO IIpaBa M, B YacCTHOCTH, B 00JacTu
MOLICHHUYECTBA, [0 KpaliHeW Mepe, B OTHOLIEHHM ONPEACICHHBIX BHIOB MolieHHH4ecTBa. IIpomecc
yaupukanuu chopmupoBaics B konne 2009 roga BMecte ¢ moamnucaHrueM JIMCcabOHCKOTO JOTOBOPA,
KOTOpBIM OBLTH BHECEHBI 3MeHeHus B JloroBop o EBporiefickom corose.

3.6.1.3  Pezynuposanue mowennuuecmea ¢ cmpanax-unenax Coeema Eeponsi

Crpanbi-unensl CoBeTa EBporbI cTpeMsTCs K MPUMEHEHUIO TPEX MOJieliel, OCHOBAaHHBIX Ha 0ojiee WIih
MEHEE OTPaHMYUTEIILHOM TOJKOBAaHUM HEI0OPOCOBECTHOCTH MOIICHHUKOB, & TAK)KE HA 3HAYMTEIbHOCTH
JIPYTUX COCTaBJISIONIMX MPU3HAKOB: TIEpBas MOENh OpHEeHTHpoBaHa Ha xuiienue (furtum), Bropas
MOjIeJlb OPMEHTHpPOBaHA Ha BBoOjsIee B 3abiyxaenue mnosenenue (falsum), a tpetsst mMonenp - Ha
MaTepUabHBIN yIIepo MpH paciupPUTEIIFHOM TOJIKOBAHUH TTOHSATHS «MOIIEHHHYECTBOY.

Paznuuns Mexay eBpONEHCKUMH CTpaHaMd B BOMNPOCE BBOMSIIEIO B 3a0NyXKIECHHE IOBEICHUS
00yCIIOBIIEHBI T€M, HACKOJIEKO OTPAHUYUTEIHHBIM SBIIAETCS TOJIKOBAHHUE TAKOTO MTOBEICHUSI.

139 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:1995:316:0048:0057:EN:PDF

MouieHHHYeCTBO B 0OJAaCTH PacXoJOB TPEICTABIAET CO00i modoe NeiicTBHE WM YMBIIUICHHOE Oe3[eiicTBHE ¢
HCIIOJIb30BAHUEM WM MNPEAOCTABJICHHUEM JIOKHBIX, HE COOTBETCTBYIOIIUX I[efICTBPITCHBHOCTH WM HEIIOJHBIX OTYETOB WIN
JOKYMEHTOB C LEJIbIO XUIICHUA WM HCIIPABOMEPHOI'O YACPIKaHUA NCHEKHBIX CPEACTB U3 6}0[{){(6'1'0]3 EBpOHeﬁCKHX COO6HI€CTB
501051 6}0}1)KGTOB, HaXOOsIIUuXCA B yl'[paBJ'leHI/Il/I EBpOl’lef/’ICKHMH COOGIJ_ICCTBaMH, J'II/I6O yl'lpaBJ'lﬂeMblMl/l OT X MMCHH, OTKaA3 OT
packpbITHs MHGOPMALUM B HApyLICHHE CHEHHaJbHOrO0 00s3aTeNbCTBA C AHAJIOTMYHOW LENbI0; HE3aKOHHOE HCIIOJIb30BaHHUE
yKaSaHHbIX JCHEXXHBIX Cpe}lCTB B LICJIAX, OTJIMYHBIX OT TCX, Ha KOTOpble OHU U3HAYAJIBHO 6bIJ'II/I BBIZICJICHBI.
MouieHHHYecTBO B 00JIaCTH JOXOJOB IpeaycMaTpHUBaeT Jilo0oe AeHCTBHE WM YMBILNIJICHHOE 0e3[elCTBHE C MCHOJIb30BaHUEM
WM MPEAOCTABIICHUEM JIOKHBIX, HE COOTBETCTBYIOIIUX ,HeflCTBPITeJ'II:HOCTPI NI HEIOJHBIX OTYETOB WJIM NJOKYMEHTOB C LECJIBIO
HE3aKOHHOTO COKpAIIEeHHS J0XO0J0B B 00mmil OromkeT EBporeiickux cooOmecTs Wim OIOIKETOB, HAXOSAIIUXCS B YIPaBICHUH
EBpormefickuMu  cooOImecTBamMu, JIHOO YIPaBIIEMBIMH OT HMX HMMEHH; OTKa3 OT pPAacKpbITHsS HHGOOpMANWU B HapyIICHHE
CIICIHUAJIIBHOT O 06ﬂ3aTeHBCTBa C aHAJOTMYHOH LEJIbK0; HE3aKOHHOC HCMIOJIb30BAHUE 3aKOHHO MOJYYCHHBIX BBILJIAT C
AHAJIOTUYHOM 11EJIBIO.
141 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CEL EX:31984L 0450:EN:HTML
142 hitp://www.esma.europa.eu/system/files/2005 29 EC.pdf
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Bo ¢paniysckoit mMonenu escroquerie (mowenuuecmeo) WCIONB3YeTCS OTPAHUUYMTEIBHOE MOHSTHE,
OCHOBaHHO€ Ha TpeOOBaHWUM HAJIWYUS OOMaHa, NPEIYCMOTPEHHBIM B BBIPAKCHHM MAanoeuvres
frauduleuses (nesaxounoe Oeticmeue), OJHAKO TPH 3TOM HE BKIIOYAeT B ceOs TpeOOBaHHE HATUYUMS
MaTepHabHONW COCTaBISIFOIICH HMMYIIECTBEHHOrO yiepba.  McmaHckoe MpaBo TMpeaycMaTpuBaeT
TpeGOBaHNE HAJIWYUS OOMaHa MPU ONPEAEICHHH MOIICHHUYIECTBA. AHAJOTHYHBIM 00pa3oM YTOJIOBHBII
konekc Mranuu npeaycmatpuBaeT tpedbosanue artifizi o raggiri (radysamenvcmeo), HECMOTpSI Ha TO, YTO
CY/Ibl B KOHEYHOM HUTOTE Jad CBOOOIHOE TOJKOBAHUE MOHATHIO «OOMaH.

Bouee mmpokoe ToNKOBaHKE MOHATHS «MOIIIECHHHYECTBay cymiecTByeT B CoenunenHoM KopomneBcTBe U B
I'epmanun. Bpuranckas Mozenb mocTpoeHa Ha Oojiee MIMPOKOM KOHIEMLUH, KOTOpasi BKIIOYaeT B ceOst
nr00yr0 pa3HOBUAHOCTH oOMaHa. Tem He MeHee, 3akoH CoenuHeHHOro KoponeBcTBa 0 MOIIEHHUYECTBE
2006 roma (British Fraud Act) He mpemycmarpuBaeT BO3MOXHOCTh MPHYHMHEHHS yIIepOa u maer Oomee
HIMPOKOE OMpeJeNICHHE MOHATHIO «JIEHCTBUS, COBEPLICHHBIE OOMAaHHBIM IyTEM», KOTOPOE BKIIIOYAET B
cebs mpenmnonaraeMoe BBEACHHE B 3a0MyKICHHE WIM HENpaBOMEpHOe Oe3[eiicTBhe, BKIIOYAs
COBEpIIICHHEe OOMaHa C IOMOINBI0 KOMIIBIOTEPOB M CHCTEMHBIX TEXHOJIOTHH, a Takke oOMaH B cdepe
MPaBOBBIX BOMPOCOB. B 'epMaHuy B OCHOBY TOJOKEHHSI O MOIICHHHYECTBE, COBEPIIICHHOM OOMAaHHBIM
nytem («Betrugy») monokeH KBUTMGUIMPYIOMIMKA TPU3HAK NPUUMHEHUS HMYIIECTBEHHOTO YyIepoa,
KOTOpBIA cyabl ['epMaHu¥ JOTONHWIN, TOCTABHB BO TJIABY YIia SKOHOMUYECKUE MOCICICTBHS TAKOTO
npaBoHapyiieHus. OJHAKO B MOCIEAHEE BpPeMs CTOIb IMUPOKOE TOHSATHE MOIICHHUYECTBA,
COBEPILIEHHOT0 OOMaHHBIM MyTEM U C IPUYMHEHHEM (PUHAHCOBOTO yiepOa, ObIJI0 3HAYUTEIBHO CYKEHO
n CTajlo mpeayCcMaTrpruBaThb HCO6XO}II/IMOCTL HaJIn4usa Yrpos3nsl IJId CO6CTBCHHOCTI/I 501041 O6MaHHOC
CKJIOHCHHE K MOJMUCAHUIO IOTOBOPA.

B ckanauHaBCKMX cTpaHax MPHUMEHSETCS KpalHE IIHPOKOE TMOHATHE «MOIICHHUYECTBa» Kak
WCTIONB30BaHUE OIMMOKH JPyroro JUIla B CBOMX HWHTEpecax NpH OO0S3aTEIbHOM YCIOBHUH HATHYHUS
HE3aKOHHBIX JEeHCTBUM.

Bo Bcex paccMOTpEHHBIX CTpaHaxX BEPXOBHBIE CYIbI IIPOAECIBIBAIOT KaK MIPABUIIO OOJIBIIYIO padoTy, qaBas
MOSICHEHHE TOMY, 4YTO SBISETCS TNPU3HAKOM MOIICHHUYECTBA, C LENBI0O pPa3sTPaHHUYEHHS €ro
Pa3HOBHJIHOCTEUN U MPEAIIOCHUIOK IS IPUBJICYEHHUS K TPAXXIAHCKOW MJIM YTOJIOBHOM OTBETCTBEHHOCTH. B
PYKOBOJICTBE IO ITPaBOBBIM BOTIpOcaM, n3laHHOM KoponeBckoit mpokypopckoii ciryx6oii CoeTMHEHHOTO
KoponescTBa npuMeHHTENBHO K 3ak0HY 0 MomeHHnuecTBe 2006 rona, mogq4epKuBacTCs, YTO MPOKYpPOPHI
00s13aHBl HE JOMYCKaThb NPUMEHEHHs YTOJIOBHOTO IpaBa C LEJIbI0 B3BICKAHUS 3aJ0JDKEHHOCTH WIIH
3alIUTHl SKOHOMHYECKHX WHTEPEeCOB KOMITAaHUN WM YydpexaeHud. He momyckaeTcss npuMeHEHHe
YrOJIOBHOT'O MIPaBa JUIsl 3alUThl KOH()UACHIHUATBHBIX CBEACHUN YACTHBIX JIUIIL.

CynebHOE TOJIKOBaHHE MEHSIETCS B COOTBETCTBHM C JTallaMH Pa3BHTHUSI OOIIECTBA, B paMKaX KOTOPOTO
JIeCTBUS, HAMIPABJICHHBIC Ha CKIIOHEHHE K COBEPIICHUIO ONIMOOYHBIX ACUCTBHI M BIEKYIIHE 32 coOOH
NpUYMHEHHE MaTepuajbHOrO yIiepda, CO BPEMEHEM BHIOM3MEHHJIHMCh, a EIUHBIH MOJXOA CTajl
paccMaTpUBaThCS KaKk HE COOTBETCTBYIONIMK OCHOBOIOJIATAOIINM PUHIIMIIAM TPUYUHHO-CIIC/ICTBEHHON
CBSI3U MEXJ1y JICSTHHEM W IPUYWHEHUEM yIlepoa.

Kak Obut0 yKa3aHO BbIIE, HECMOTPS Ha pa3iMyus B OMNpPECIICHHH MOIICHHWYECTBA, 3a MOCJEIHUE
HECKOJIbKO JIeT CyJeOHas mpakTHMKa B OOJILIIMHCTBE EBPOIEHCKUX CTPaH CBUICTEILCTBYET 00
y)K€CTOUEHUH TpeOOBaHMUN 110 OTHOIIEHUIO K TIOBEJECHHIO WCIONHUTENS MPECTyIUIeHUs, KOTOpoe, B
YaCTHOCTH, JIOJDKHO BKJIFOYATh B C€0sl KOHKPETHOE MaHUITYJIMPOBaHWE / OOMaH C IENb0 CKIIOHEHUS
MOTEPICBIIErO0 K COBEPIICHUIO OIIMOKW. biaromaps 3THM yCTaHOBJIGHHBIM TPEOOBAHHUSIM YIANIOCh
MPOBECTH 0o0JIee YEeTKOE pa3rpaHWUICHUE MEKIY MOIICHHHMYECTBOM TPAKIAHCKOTO W MOIICHHUYECTBOM
YTOJIOBHOTO XapakTepa B c)epe JOTOBOPHBIX OTHOIIICHUIA.

Hranus
B wactu MomeHHUYecTBa OOILIEr0 XapakTepa MpeaycMaTpUBaeTCs Haka3aHUE Ui TeX JIHI, KOTOPhIe

MyTeM MaxWHAlUs WK oOMaHa CKJIOHWIM KOTo-THOO K COBEPIICHHWIO ONIMOOYHBIX NEHCTBUI U TeM
CaMBIM MOJYYMJIM HE3aKOHHYIO BBITOAY 3a CUET NPUYMHEHHs ymiepOa TpeThbuM numam (ctaTtbs 640
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YroaoBHOTO KO,Z[CKC&)MS. I[J'U[ TAaKOro NpeCTYIUICHUA MPEAYCMATPUBACTCA HAKAa3aHUC B BUAC JIMIICHUSA

CBOOOIBI Ha CPOK OT IIECTH MECSIICB JI0 TPEX JIET.

JlanHoe mosokeHue OOIIero XapakTepa MPHUMEHSETCS B TEX CIIydasx, KOTOPbIe HE OTHOCATCA K
CIICIMATLHBIM BHJIaM MOIICHHHYECTBA, M YETKO MPEAyCMATPUBACT HATUUNE OTATYAIONIUX 00CTOSTEILCTB
MIPH YCJIIOBUW COBEPIIEHHS MOIIEHHHYECTBA B yIIEpO TOCYOapCTBY, IJIsl KOTOPOTO TPEeayCMaTpHUBaeTCs
Ooree cTporoe Haka3zaHUE B BUJE JTUIICHUS CBOOOIBI CPOKOM JIO TISITH JIET.

MaxuHanyuy 1 00OMaH OIPENEIAIOTCS KaK PasHble BUIBI AESHUI; IO MaXMHAIMIMH IIOHNMAaeTCs Mise en
SCéne, To eCTh BBEJCHHE B 3a0JIyXICHHE OTHOCHTEIBHO PEabHOIO MOJOKEHHUS JET C LEIbI0 YOCIHUTh
MOTEPIICBIICTO B CYIIECTBOBAHUE YETO-TUOO0 BOOOpPAKaGMOTO WM OTCYTCTBHUH YEro-TMO0 pearbHO
CYIIECTBYIOIIETO, B TO BpPEeMs KakK MOJ] OOMaHOM MOHHUMAETCS MCHXOJOTHYECKOS MaHUITYJTUPOBAHUC
myTeM oOMaHa ¥ MPUMEHEHNSI XUTPOCTH C MEJbI0 CKIOHEHHSI TOTEPIIEBIIET0 K COBEPUIICHHUIO OITHOOYHBIX
JCUCTBUI.

B Uranum HapymeHne TOrOBOPHBIX 00S3aTENBCTB SBISETCS YTOJIOBHO HaKa3yeMbIM JESHHEM TOJBKO B
TeX CIydYasx, KOTJa HMMEJO MECTO CKIIOHCHHE BTOPOH CTOPOHBI K IIOJIIHCAHUIO JIOTOBOPA ITyTEM
MaxuHaIui uan oomana. [log MaxuHanusaMy 1 0OMaHOM MOJKET IIOHMMATLCS U Oe3eiicTBYE, KOTIa O1Ha
CTOpOHa HEAOOPOCOBECTHBIM 00pa3oM yTamiia OT JAPYrod CTOPOHBI CBEICHHS 00 OOCTOSATENBCTBAX, O
KOTOpPBIX OHA ObUIa 00s3aHa COOOIINTH HE3aBHCHUMO OT TOTO, HACKOJIBKO BTOpasi CTOpOHA B CHITY
COOCTBEHHOW  pa3yMHOH OCMOTPHUTEIBHOCTH MOXET y3HaTb O JIaHHBIX  OOCTOSTEIhCTBAX
CaMOCTOATENbHO . OBS3aHHOCTh CTABHTH BTOPYIO CTOPOHY B H3BECTHOCTh MOMKET IPOHCTEKATH H3

O6H_II/IX IpaBUJI MOBEACHUS, @ HE TOJIBKO M3 3aKOHOAATCIIbHBIX HOle45.

Hanpumep, BEpXOBHBIA CyJ MOCTAHOBHWJ, YTO IPOJiaka HEJIBM>KMMOCTH C LENBIO TMOCIEAYIOUIETO €€
HCIIOJIb30BAaHUSI B KAUECTBE >KWIOTO IMOMEIICHHS MHPU YCIOBUM HAXOXKICHUA 3[aHUS B pailoHe, e
pa3peuieHo pa3MEIICHUE TOJIbKO T'OCTUHUL, IPUPABHUBACTCS K MOIICHHUYECTBY, IOCKOIBKY MPOJABELL
yTaujl COOTBETCTBYIOIIYIO I/IH(I)OpMauHIOMG' [IpenBapurenbHas Nmpojaxka 37aHHs, KOTOPOE YyXe ObLIO
MPOJIAHO TPETHEMY JIUILY, TAKKE PACCMATPUBACTCS KAK MOILIEHHUYECTBO B TOM CITy4dae, €CIIU NPOAaBeL He
COOOIIMIT TTOKYTIATENO O MPEABIAYIICH CASTKE KYILTH-TIPOIaXKH HE3aBHCHMO TO TOTO, OBbIIa JIK 3Ta CAEKa
NEUCTBUTEIBHON WU HET

To 00CTOATENBCTBO, YTO BBIMIAUEHA ObLIA CIpPABEIMBAs CTOMMOCTb, HE SBJSICTCS OCHOBAaHHEM HE

NpU3HaBaTh (HaKT MOIICHHUYECTBA B Cliydae eclii 0e3 MaxHHAIMi 1 0OMaHa OJIHOM W3 CTOPOH JOTOBOP
148.

He ObLI OBl IMOANUCAH 8

MOIIIEHHUYECTBO MOKET OBITH COBCPHICHHO M HA 3TAaIri€ UCIIOJIHCHUS AOrOBOpa B CIydac, €CJIN B LECIAX
YKIIOHEHUA OT WJIM OTCPOYKH BO3BpaTa IMOJYYCHHBIX CPCIACTB KPEAUTOpaM IOOJDKHHK IMPEI0CTaBIIACT
HeI[eI\;ICTBI/ITeJ'IBHBIe rapaHtTiu #W TEM CaMbIM BBOAUT B 336J’Iy)KI[eHI/Ie OTHOCUTEIBLHO CBOCH
MJIATEKECIIOCOOHOCTH. 19

DpaHuus

143 3aKOHOMATEBCTBOM TIPEyCMATPHBACTCS HAKA3AHHE [T «KaXKI0T0, KTO IyTeM obMama (artifizi o raggiri) cxmonser apyroe
JMII0 K COBEPIICHHIO OIMOOYHBIX AEHCTBHI C IIENBIO IOMYYEHHs BBITOIBI IS ce0s WM TPETbUX JIUI ITyTeM NPUYNHEHHS
yiepba moteprneBiueii ctopoHe». bosiee cTporoe HakazaHHe NpeayCMaTPUBAeTICs B ClIydae COBEpIIEHHMS MOIICHHUYECTBA B
yuiep0 rocynapcTBy... B ClIydae COBEPILUCHHs MPECTYIJICHHs NMyTeM BHYLICHHs MOTEpPIEBIIEMY CTpaxa repen BooOpakaeMoi
OMAaCHOCTEHIO, MO0 JIOKHBIM BHYLICHHEM YOXKICHHOCTH, YTO TIOTEPIEBIINI JOJDKSH BBIOIHUTD HPEIIMCAHHUS OPTaHOB BIIACTH.

1% Mocranosnenne Kaccanmonnoro Cyza, Cexuus 11, o 30 oxts6ps 2009 roxa, Ne 41717
%5 Mocranosnenue Kaccamnonnoro Cyna, Cexnus |1, ot 02.03.1996

146 MocTanosnenue Kaccammonnoro Cyna, Cexnus |11, ot 15 saBaps 2007 roma, Ne 563

147 Mocranosnenue Kaccammonnoro Cyna, Cexnus |, ot 12 urons 2006 roga, Ne 19996

48 [Tocranosnenue Kaccauunonnoro Cyna, Cexuust I, ot 22 nexa6ps 2008 roma, Ne 47623
9 Mocranosnenue Kaccanunonnoro Cyna, Cexuus I, ot 14 deBpans 2012 roga, Ne 5572
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3aKOHOAATENhCTBO U cyAcOHas mpakTuka OpaHIMU KpaliHe OrpaHWYUTEIbHBI B OTHOIICHUHU
MOIICHHMYECTBA, TAK KaK cTaThsi 313-1 VromoBHoro xoxexca ®Opanuun’™ mperycMaTpuBacT HaKa3aHHE
JUTs (PU3UYECKUX JIHI, COBEPIIUBIIMX OOMaH B OTHOIICHHUU APYTUX (PU3MYECKHX JIWII WK OpPraHU3aluu
TOJILKO B T€X CIIydasx, KOrja oOMaH ObLT COBEpPIICH KOHKPETHBIMHM CIOCOOaMHU: B YaCTHOCTH, IYTEM
WCTIOJb30BaHMs  BBIMBIIIJICHHOTO HWMEHM WJIH (UKTUBHOTO CIIY)KEOHOTO  TOJIOKCHHUS, ITyTEeM
3I0YTIOTPEOTICHUST HACTOSIINM CITY>KEOHBIM TOJI0OKEHUEM, ITyTEM COBEPIICHUS HE3aKOHHBIX JICHCTBHM, B
pe3yibTaTe KOTOPhIX (H3HYECKOE JIMIIO WIIM OpPTraHH3alusl MIEPEeBENU JICHEKHbIE CPEJICTBA MU MPAaBO Ha

COOCTBEHHOCTb, UJIM OKA3alIH YCIYTH B yIIepO ceOe Wil TPeTbeMy JIULLY.

[Ipectymienus 1o JaHHON cTaTbedl HAKa3bIBAIOTCS JIMIICHHEM CBOOOIBI CPOKOM Ha IIATH JIET U
HanokeHueM mrpada B pazmepe 375 000 eBpo. Oanako B psifie cirydaes ctaThs 313-2 mpegycmarpuBaeT
Ooee cTporoe HakazaHUE B 3aBUCHMOCTHU OT TOTO, KTO COBEPILIII MOIIEHHHYECTBO. JIJIsl MOIIEHHUYECTBa
IpeTycMaTpUBaeTCsl HaKa3aHWEe B BUJIE JMIICHHS CBOOOIBI CPOKOM Ha CEMb JIET M HAJIOXKEHHMS mTpada B
pasmepe 750 000 eBpo B caydae, eciii OHO ObLIO COBEPIICHO:
e JIUIIOM, 3aHMMAIOIIMM OOIIECTBEHHYIO JOJDKHOCTH WM HaXOAALIMMCS Ha TOCYAapCTBEHHOMN
ciyxo0e;
® JIMIIOM, KOTOPOE HE3aKOHHBIM 00pa3oM B3sUI0 Ha ce0s ITOJHOMOYHMS JIMIA, HAXOIIIErocs Ha
TOCY/IapCTBEHHOH CITyKOe;
®  JIHIIOM, KOTOPOE 00PaTHUIIOCH K OOIIECTBY.

B cootBeTcTBHHM cO cTatheli 313-9 ropuauyeckoe MO MOXKET B TOM YHCJIEe OBbITh Haka3zaHO ImTpadom B
pasMepe, B IATh pa3 MpeBbIIameM mrpad s GU3NIECKHUX JIHUI, TTOMEIIEHUEM TI0]T Cy1eOHBINH Haa30pD
Ha CPOK JIO IISITH JIET WIIK JIIIICHHEM IPaBa y4acTBOBATh B TOCYJaPCTBEHHBIX TEHAEPaX.

KaccanmoHHblif cyAd TNpu TOJKOBAaHUM OMPEACICHUS «MOIICHHHYECKHE MaxWHAluW» HEU3MEHHO

MOCTaHOBJISLTI HEOOXOUMOCTh HAJIHYHsI CTEUEHUSI OOCTOSATENCTB,, IUIaHa, OPraHU3alnUMOIIEHHIYECKIX
. . 151

NeHCTBHIT, HHCIICHHPOBKH C LE/IbIO 3aCTABUTH IIOBEPUTH B JIOKHYIO HHOOPMALHIO .

B otmmuanm ot cyneit ['epmannn, Urannu u Llseiinapun, cyapr @pannny He KBATH(PUIUPYIOT OOBIYHYIO
JIOXb KaK MOIIEHHHYECTBO. To, Kakas IMEHHO JIOXKb, 3HAYECHHUS] HE UMEET - OHAa MOXET ObITh B YCTHOU
WIM THCbMEHHOW (opme, CBA3aHHOH B TMEPBYI0 OdYepelb C MOMJACIBHBIMH  CYETaMH,
NOJ/ICTbHBIMUNIOPYYEHUSIMH, HEOJHOKpaTHass WJIM pa3oBas JIOKb, JIOXKb,TEM HIM HHBIM CII0OCOOOM
MaccoBO pacHpocTpaHsieMas WIN aJlpecoBaHHasl OJHOMY MOTepIeBIIeMy. B 3ToM oTHOIeHUH cyneOHas
npaktuka @OpaHIUK JOBOIBHO TOCHE[OBaTeNbHA: Kakoi Obl HU ObUIa JI0OXKb, OHA HE SIBISIETCS
JA0CTAaTOYHBIM OCHOBAHHUEM I IIPUBJICUCHHUA K erJ’IOBHOﬁ OTBETCTBEHHOCTH. JIOXKB JOJDKHa HUMCETH
MECTO B paMKax MOILICHHHYECKUX JACHCTBMHA KpOMEe TeX ClIyyaeB, KOTOpbIE HPEIyCMOTPEHBI
3aKOHOJATEIbCTBOM.

AHaJIOrn4HbBIM 00pa3oM BepXoBHBIN Cy1 OTMETHII, YTO HEIOOPOCOBECTHAS peKiiama (TO eCTh BBOISIIAS B
3a0yK/ICHHE) B TOM YHCJE Ha IJIaKaTax, CTEHIaX, JIMCTOBKAX WM PEKIaMHBIX MOJIYJISAX B MEYaTHON
npecce, OOJbIIIE HE SBISETCSA BCErO JIMIIE J0KBIO, MHOTOKPATHOM WIIH OJHOKPATHOM, a TPEACTAaBIIACT
co00#1 (haKTHUUECKYI0 HHCIIEHHPOBKY JIO)KHOTO COOOIICHHUS C IIEJIbI0 3aCTaBUTh B HETO IOBEPUTH.
B0  ycTaHOBICHO, YTO pa3fgada pPEKIAMHO-HH()OPMAIMOHHBIX JIMCTOBOK, B KOTOPBIX JIOKHO
YTBEPXKIAJOCh, YTO Y OTBETYMKOB OBUI IOAINWCAH JIOTOBOP C OJHOW M3 KPYIMHEHIINX KOMITAHHH,
TpeJCTaBIsuIa co60i adepy, JIEMEHT COCTABa MOIICHHHYECTBA .

150 Momrenrudeckoe mproGpeTEHIE MPEACTABIAET COBOI 0OMaH (H3MUECKOTO HITH IOPHIHYECKOTO JIHIIA TYTeM HCTIONb30BAHMUS
BBIMBILIJICHHOTO HMMEHH WM (DUKTHBHOTO CIY)KEOHOTO TIOJOXKEHUs, IMyTeM 3J0YNOTPEOJCHUsT HACTOSIIEro CIy:KeOHOro
TOJIOXKEHHS, JTHOO TyTEeM COBEPIICHHS HE3aKOHHBIX JIEHCTBHM, B pe3yJbTaTe KOTOPBIX JHMIO B yIIepO cede Uilu TpeTbeMy JIHILY
TIEpPEBENIO JIEHEKHbIE CPEACTBA, MPAaBO HAa I[EHHOE WM MHOE MMYILIECTBO, OKa3alo YCIYI'M MM Jajo Corjache Ha JeHCTBUS,
KOTOpBIE HAKIIAABIBAIOT MM CHUMAIOT 00s3aTeNbeTBa. [l MOIIEHHHYECKOTO IPHOOPETEHNS TIpeTyCMaTpUBaeTCs HaKa3aHUE B
BUJIe JIMOICHUS CBOOOABI CPOKOM Ha TATh JIET W HalokeHHeM mTpada B  pasmepe 375 000 eBpo.
http://www.legifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXT000006070719

5L Crim. May 11, 1971, Bull. crim. No. 145
152 Cass.Crim, May 18, 1981, No. 80-91888

102



HaanMep, «OTKPBITUC 0AHKOBCKOI0 CYETa HCKIIFOUUTEILHO C [CJIbI0 MOJYYCHUA YCKOBOM KHHXKKHU U
CO3/1aHuA TaKUM 06pa30M JIO)KHOTO BIIEYATJIICHHUS O CBOCH HH&TC)KCCHOCO6HOCTI/I, a TaK>XC BBIIIMCBIBAHUC
YCKOB [JId IIOJYYEHHd TOBApPOB IIPpU HAJIWMYUU HU3HAYAJIBHOTO YMbIC/Ia HMX HE OIIa4YMBaThb,
paccMaTpuBaACTCA KaK 3JICMCHT MOIICHHUYCCKUX IEHUCTBHIN.

B coorBercTBHEM ¢ 3akoHOAaTenbcTBOM DpaHINK, MOIIEHHUYECTBO SBISETCA JCWCTBHEM, a He
Oe3meiicTBEeM, YTO TOATBEpXKAaeTcs TpeOOBaHWEM K HaJW4YWe CIENHaIbHBIX BHIOM OOMaHa,
npeaycMOTpeHHbIX B cTtatbe 313.1. BepxoBHBIH cyd He mpu3Han (pakT MOLICHHUYECTBA B JIElie, B
KOTOpPOM OOBHHSIEMBI YMOTYAT O PACTOPKEHUH ar€HTCKOTO IOTOBOPA M MOJTYYHI OT KIIMEHTA JCHEKHBIE
CpENICTBA, TMPUYHTAIONINECS TOMY JIHIly, WHTEPECHl KOTOPOTO OH MPEICTABILI; CYI AaHAJIOTHYHBIM
00pa3oM HCKIIIOYHMI MOIIEHHHYECTBO B JieJie, B KOTOPOM (pr3HdecKoe JIMIO MpU MOJYyYSHUH KPYITHOTO
KpeIuTa CKphIIO HHPOPMAIHIO O CBOeM OAHKPOTCTBE, M MPU3HAJ, YTO TAKOE COKPBITHE HH(POPMALIUU HE
MOJKET pacCMaTpPUBATHCS KaK HeTOOPOCOBECTHOE JIESTHHE.

B »sToM mnane 3akoHomaTenbcTBO DpaHIMM CHIBHO OTIMYAETCS OT 3aKOHOAATENLCTBA APYTHX CTPaH,
Hampumep, ['epmannu wim IlBedmapun, rae Oe3melCTBHE TaKXKE MOXKET pacCMaTPHBATHCSI Kak
MOIIIEHHUYECTBO B TOM CiIy4ae, eciu (pr3rdecKoe JIMIo, He COOOIIUBIIee KOMY-THOO O CBOEH OIIHNOKe
WU ONpPEACIICHHBIX O6CTO}ITCJ'H>CTB21X, n TEM CaMbIM BBCAIIECC €I0 B 3a6JIy)KILCHI/IC, MOXKET 6LITB
IIPUBJIEYEHO K OTBETCTBEHHOCTH 38 MOILLIEHHUYECTBO.

B cootBeTcTBUM C 3aKOHOaTCJIbCTBOM FCpMaHI/II/I, obmen IMMOTEPIICBIICTO MOKET HMETH MCCTO
BCIe/CTBUE Oe37eCTBUS, OJJHAKO TI0 3aKOHOAATENbCTBY PpaHIMK B COCTaBE MOIIEHHHYECKOTO JCSHUS
JOJDKHBl BXOIUTH MO3UTUBHBIE JeHcTBUS. Psax gesHuil, KOTOpele SBISIOTCS HaKa3yeMbIMH B
COOTBETCTBHH C 3aKOHOJATEILCTBOM ['epMaHuM, BO (paHIy3CKOM YTOJIOBHOM IIpaBe TaKOBBIMH HE
ABTsIOTCA. TakuM 00pa3oM, 3aKOHOIATEIbCTBO DpaHIMK PUIEPKUBACTCS HMHOW JIOTUKH, YEM YTOJIOBHOE
npaBo ['epmanuu; ctarbs 313-1 YromoBHoro koaekca @paHLMM IPELyCMATPUBAECT TOJBKO 3aIIUTY
OCMOTPHTENbHBIX TOTEPIIEBIIUX.

Hcnanus

B CcoOTBETCTBHU € 3aKOHOAATENLCTBOM VICIaHWH, KOTOPOE MPETEPIIeNIO P M3MEHEHUH 3a MOCIeIHUE
HECKOJIbKO JIET, IOHATHE «MOIICHHUYECTBa» BKJIIOYaeT B ce0s o00sA3aTelbHOC Hajluuue OOMaHa.
3aKoHOATENbCTBOM VcnaHuu, KOTOpOEe W3HAYAIbHO OBLIO CKOMUPOBAHO C (DpaHIly3cKOW MOJeNH, B
nosioskenne 06 estafa mvosoro Yronosuoro kojgekca 1995 roma 6bu10 106aBiICHO TPEOOBAHKUE O TOM, YTO
MPaBOHAPYIIUTENs TO/UKEH COBEPIIUTH Takoro poja obman (engafio bastante), xoropsrit ObLm ObI
JIOCTATOYHBIM JUIS CKJIOHEHHS K OIIMOOUYHBIM jeiicTBHAM . Ocoboe BHHMAHHE YHENSeTcs JTHYHOCTH
MOTEPIIEBINEr0 OT MOIICHHUYECTBA, KAK OJTHOM U3 3HAYUMBIX (PAKTOPOB JJIs MPHUBICUCHUS K YrOJOBHOM
OTBETCTBEHHOCTU C TOYKH 3pPCHUA TOI'O, HACKOJBKO O6MaH 6BIJI JO0CTATOYHBIM JId CKIIOHCHUSA
3JIpaBOMBICIISIIIIETO YEJIOBEKa K COBEPIIEHUIO OUTHOOYHBIX AEUCTBUI.

BepxogHblii ¢y B cBoux omnpezaenenusx (Sentencia del Tribunal Supremo, nanee STS) Ne 484/2008 ot 5
Mmast u Ne 787/2011 ot 14 uronist onpenenui agepy Kak «OpraHM30BaHHYIO KEM-JTH00 MaXHHAIUIO C IIEJIbIO
3aCTaBUTh MOBEPUTH B OTCYTCTBHE YETO-THOO0 PEalbHO CYMIECTBYIOMIETO C TEM, YTOOBI CKIOHHUTh JPYroe
JIMIO K COBEPIICHUIO OIMIMOOYHBIX JECHCTBUH, BBEIS €ro B 3a0NyXJICHHE W 3aCTaBUB MepelaTh TOBAP

133Crarea Ne 248 (MomeHHIIECTRO)

1. MoOIICHHUYECTBOM SBJISETCS OOMaH WM 3J0yNOTpeOieHHe JOBEpPHEM JPYroro JHIa C LEeNbI0 XHUIICHUS YyXKOro

MMYIIIECTBA WM IPUOOPETEHHUs MIpaBa Ha Y4y»0e UMYIIECTBO MyTeM oOMaHa.

2. MOLICHHNYECTBOM TaK)Ke CUMTAIOTCS CIIEIYIOIINE ACHCTBHS:
a) oCyIlIeCTBICHHE HEIIPABOMEPHBIX MAHUITYIIAINI KaKOW-T100 HHPOPMAIIHEH C [0 0OMaHa WITH 310yOTPEOICHHUS
JIOBEpHEM JPYroTo JIMIa M, KaK CIEICTBHE, IOJydeHHE UyXKOTO MMYIIECTBA WM NPHOOPETEHHE IIpaBa Ha TyXKOe
HMYIIECTBO ITyTeM oOMaHa;
b) MomeHHHKamMH cUMTArOTCS TE JIMIA, KOTOPbIE MPOU3BOMAT, HCIONB3YIOT, BIAICIOT WM OCYIIECTBISIOT COBIT
KOMIBIOTEPHBIX IPOTPaMM, C HOMOIIBIO KOTOPBIX BO3MOXKHO OCYIIECTBICHNE KaKUX-JIHO0 MOIIEHHUIECKUX AeHCTBHH;
C) MOLICHHHKAMH CYHTAIOTCA T€ JIHIA, KOTOPBIC HCTIONB3YIOT KPEAUTHBIE HIIN 1e0ETOBBIE KAPThI, JOPOKHBIC YEKH, HITH
MH(POMALIMIO, COJEPIKALLYIOCS HA HHX, U OCYLIECTBICHHS KakKMX JIMOO NEHWCTBUIl C LEJbI0 MOJYYSHHUS UYKOTO
MMYIIIECTBA WK MPUOOPETEHNU MpaBa Ha 4y»0e UMYIIECTBO MyTeM oOMaHa.
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WHUOHATOPY ACAHUA, YTO IPHUBCIO K HEC3AaKOHHOMY 060FaH_ICHI/IIO HHHUOHATOpa U (bHHaHCOBLIM noTepsAM
IMOTEPIIECBUICTO».

B COOTBETCTBHH C MPUHIUIIAMHI JOKTPHHBI H IOPUCTIPYICHIMA ", STEMEHTAMH COCTABA MOIICHHUYECTBA
spisitorcs: 1) [IpenmectByromnuii 0OMaH CO CTOPOHBI MPABOHAPYIIUTEINS, SBISIONIMIACS TOCTATOYHBIM
JUISL CO3JIaHHsI HEJIOMyCTUMOM yrpo3bl COOIIOJICHUIO 3aKOHHOTO IpaBa; JOJDKHBI OBITh YCTAHOBIICHBI
COOTBETCTBHE WIIM COPa3MEPHOCTh OOMaHa COTJIACHO COYETAHWIO OOBEKTHBHBIX W CYyOBEKTHBHBIX
CTaH/IapTOB, OCHOBAHHBIX HA OIICHKE YPOBHS OCBEIOMIICHHOCTH CPEIHECTATHCTHYCCKOTO IpaXIaHruHa, a
TaKkKe KOHKPETHBIX OOCTOSATEILCTB Aena. 2) OOMaH MOJDKEH MPHUBECTH K COBEPIICHUIO MTOTEPIICBIINM
omMOOYHBIX AchcTBUH. 3) OmmnOoUHbIe ASHCTBUS MTOJDKHBI MIPHBECTH K Iepenade Imepenada 4ero-Jmoo
WHUIMATOPY MOIICHHHYECTBA WIIM TpeThel cropone. 4) OOMaH JOKEH OBITh COBEPIICH HAMEPCHHO U
paau BeIrOAbl. 5) OOMaH JODKEH MPUBECTH K TPUYMHCHUIO IMOTEPIIEBIIEMY YOBITKOB, CBS3aHHBIX
HAMPSMYIO C OOMaHHBIMH JACHCTBHAMH MPABOHAPYITUTEIS.

Pa3nuua Meofcoy MOULCHHUYECmMEOM, COBEPUIEHHO20 6 pamMKax zpa.m‘dancxozo npaea, u
MOULEHHUUECHIBOM, COBEPULEHHBIM 6 PAMKAX )20/I06HO20 npaea, 6 Hcnanuu

BepxoBueiii cyn B coem ompeneneaun Ne 109/2013 or 17 sHBaps HanoMHHJ, 4YTO «B Jelax,
KacarolluXcsl NPECTYIUICHHUS IPOTHB COOCTBEHHOCTH Pa3InYNe MEXIY MOLICHHUYECTBOM, COBEPILIECHHBIM
B paMKax TIpaXIaHCKOIO IpaBa, U MOLICHHUYECTBOM, COBEPLICHHBIM B paMKaxX YroJOBHOTO IIPaBa,
3aKJIIOYaeTCsl B XapakTepe MOLIEHHUYECTBA, TO €CTh YroJIOBHAsI OTBETCTBEHHOCTh MpEeayCMaTpHBaeTCs
TOJIBKO TOM CJyd4ae, €clid MOBEJCHUE NPEACTAaBUTENs CUYUTAETCS MPECTYMHBIM M paccMaTpHUBAETCS Kak
MOLICHHUYECTBO B COOTBETCTBUM C IIOJIOKCHHUSMH YTOJIOBHOTO KOJEKCa, IPH 3TOM HE Kakaoe
HapyIlIeHHE YCIIOBUIl JOTrOBOpa SIBIISIETCS HaKa3yeMbIM, IIOCKOJIbKY IpaBOBasi CUCTEMa MpeayCcMaTpUBaeT
CIocoObl BOCCTAHOBJICHHSI BEPXOBEHCTBA IIPaBa B Cllyyae €ro HapylleHMs, a 3alllUIIaeMble MHTEPEChI
HOCSIT UCKJIFOUUTEIILHO YaCTHBINA XapaKkTepy.

Ecmu  mepeHecTH JaHHOE pa3nMuMe B 00JacTh  MPEANPUHUMATEIBCKON  JEATENbHOCTH, TO
MOIIICHHUYECTBOM OY/IET CUUTATHCS TOJIBKO OOMaH, COBEPIIICHHBIH €Ie Ha HAYaIbHOM 3Tare HapyIICHUS
00s13aTeNILCTB 110 JOTOBOPY, HANpUMEp, B Cilydae, KOrJa OJHA CTOPOHA H3HAYAIbHO MPEICTaBUIA
HEBEPHBIC CBEJICHUS O CBOCH IUIATEKECIIOCOOHOCTH C IISJIbIO MOAMUCAHMS IOTOBOpa U 0€3 KaKoro-iuoo
HaMePEHUS MCITOJHUTH CBOHM JJOTOBOPHEBIE 00S3aTEILCTRA.

M3HavanpHOE HamM4YMe OOMaHa Ha HAaYaJIbHOM dTalle HapyIIeHHs 0053aTeNbCTB M0 JOTOBOPY NPUBOAUT K
COBEpLICHHIO MOIICHHMYECTBA, TAaK KaK C CaMOro Hayaja CYyLIECTBYeT HECOOTBETCTBHE MEXIY
BHYTPCHHHM HaMEpPEHHEM OJIHOW CTOpPOHBI HE HWCIIONHATH CBOM 0053aTENbCTBA B COOTBETCTBUH C
YCJIOBHSMH JIOTOBOpA M MOKA3HBIM M BBOISAIIMM B 3a0JIyXK/ICHHEM IPECTABICHUEM CBEICHUH IPyroi
CTOpOHE, KOTOpas CBOM 00s3aTe/IbCTBA [0 I0rOBOPY HCIOIHSThH COOUPANach .

B cBoem omnpenenennn Ne 352/1997 ot 18 mapra BepxoBHBIN cy Takke MPHU3HAN, YTO «HHOTAA CIOXKHO
MPOBECTH TPAHHUILy MEXKIy MOIIEHHHYECTBOM, COBEpIICHHBIM B paMKaxX TIpakJaHCKOTo IpaBa, H
MOIIICHHUYECTBOM, COBEpIICHHBIM B paMKaxX YrOJIOBHOTO TMpaBa, OJHAKO MOCIEJHEE MOXET OBITh
OIpEJICJIEHO B TOM CIIydae, €Clid JIeSIHUE B IOJIHOM O0BbEME COOTBETCTBYET IMOJIOXKEHHSM YTOJIOBHOIO
mpaBa. JTO MPOUCXOAWT B TOM CIIydae, €CIM INPH BHEHNIHEHW T'OTOBHOCTH HCIOJHATH JOTOBOPHBIE
o0sA3aTenbCTBA CYIIECTBYET HaMEpPEHHE CKPBITh WM yTauTh CBEACHHUS, JHOO TpEeACTaBUTh
HEIOCTOBEpHBIE CBEIEHHs, B PE3yJIbTaTe 4ero Apyras CTOpPOHAa COBEpLIaeT OIMOOYHBIE IeHCTBUS,
NPOMCXOAMT Mepeada UMYIIEeCTBa, BTOpas CTOPOHA HECEeT YOBITKH, JIMOO CTOpPOHA, KoTopasi mpuberia K
00MaHy C HeJIbIO TIOTYUEHHs BHITO/IbI, HE3AKOHHO 0B0rarmaercsy» .

B cootBerctBun ¢ STS 61/2004 ot 20 stHBapsi, engano (oOMaH) MPOUCXOIUT B TOM CIydae, €Clid €ro
MHULIMATOP CO37aeT JIOXKHOE IPEACTaBIIEHHE O CTCIEHU CEPbE3HOCTH CBOEr0 HaMEpeHMs COOJIr0aTh
YCIIOBUSL IOTOBOpA, OJJHAKO IIPU 3TOM HAaMEPEH BOCIOJb30BAThCS YCIyraMH, KOTOpbIE BTOpas CTOPOHA

1% STS 465/2012 ot 1 mrous
155 TS 14 mrons 2005 rona
156 oM. Taxke STS 1045/1994 ot 13 mast u 987/1998 ot 20 urons
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corjacuiach MPeI0CTaBUTh, M CKPBIBACT HAMEPECHHE HE BBIMTOJIHATH CBOM 0053aTEILCTBA TI0 JOTOBOPY, TO
€CTh 3JI0YIIOTPEOIIAET TOBEPHUEM B TOOPOCOBECTHOCTHIO MOTEPIIEBIIEr0 OT MOIIEHHUYECKUX JEHCTBUN.

BerOBHI;IfI CyJ TaKK€ YTOUHWJI, UYTO MOIICHHUYCCTBO OTCYTCTBYET B TOM CJIydac, €CJIu MOIIICHHUYECCKUM
YMBICCII HE CO6J'IIOI[3TB YCJIOBHUA AOTOBOpA BO3HUK ITOCIIC MOAINMMCAHNA AOTOBOPA. BHe Bcakux COMHGHHﬁ,

HaMEpPCHUE NOJDKHO BOSHUKHYTH PaHEC BCECX OCTAJIBHBIX 3JIEMEHTOB COCTaBa MOIHeHHI/I‘{eCTBal57.

B cyneOHoit mpaktuke Mcnmanumu Takke ykasaHo, 4TO BBEIOCHUE B 3abnyacoenue (Simulacion)
OTHOCHTEITFHO HaMEPEHUsI He UCIIOJHATH JIOTOBOPHBIE 00sI3aTENbCTBA MOAPA3yMEBACT HATUYUE 0OMAHA
(engano), moctaToyHO AJIsI TOTO, 4TOOBI OOMAaHyTh APYI'YIO CTOPOHY M CKJIOHHTH €€ K COBEpIICHHIO
OUIMOOYHBIX NEUCTBUH. B cilyuae MOLICHHMYECTBA €r0 MHUIIMATOP C CAMOTr0O Hayaja 3HaeT, YTO OH He

158
6yI[eT HNJIIN HC CMOXCT CO6J'IIOI[3TB YCJIOBHA JOroBopa .

Mexay oOmMaHoM UM HaHeceHHMEeM ymiepba BTOpOW CTOpPOHE JMAOJDKHA CYIIECTBOBAaTh IMPUYMHHO-
CIICZICTBEHHAS CBSI3b, a HHUIMATOP MOIIEHHHUYECTBA TOJDKEH OCO3HABATh, YTO €ro JIeHCTBUS MPHUBEAYT K
OIMOOYHBIM IEHCTBUSAM H HAaHECEHHIO yiepoa.

Kpome Toro, B omnpenencanu Ne 1117/1996 ot 31 nmexaOpsi TOBOPUTCS O TOM, YTO «ECIM B Cllydae
MOILICHHUYECTBA, COBEPIICHHOTO B paMKaxX TIPaXIAHCKOTO IpaBa, HCIOIb30BaHHE OOMaHUYUBBIX
(hOpMYyITUPOBOK HIIM COBEPIIEHUE MaxXWHAINKA OJTHOW CTOPOHOW C IeNIbI0 CKJIOHEHUS JAPYTOH CTOPOHBI K
MOJNHUCAHUIO JIOTOBOPA, BCE €Ille JOMYCKAeT BEPOSTHOCTh, JaKe KpaiiHe HEOONBLIYIO, COOIIOACHUS
YCJ'IOBI/Iﬁ J0roBopa, To B YrOJIOBHOM ITpaB€ MHUIIUATOP HAPYIICHHA JOr0OBOpa JOJIPKCH UMCTh YMBICCIT UJIN
SACHOE TIOHMMAaHME HEBO3MOXXKHOCTM WJIM KpailHE MAaJOBEpOSTHOTO MCIOJHEHHUS JOTOBOPHBIX
00513aTENBCTBY.

B cBoem perrennn 2202/2002 ot 2 sHBapsiBepXOBHBIH CyJ MOCTAHOBWII, YTOKHECOpPa3MEpHas OLCHKA
CTOMMOCTH TOBapa He SBJISIETCS MOIICHHUYECTBOM B CIIydae, €CIIM TaKOro pojia HECOOTBETCTBHE OBLIO
OYCBUIHBIM IJIA O6T:CKTOB MOIICHHUYCCTBAU Y HUX 6I)IJ'Ia BO3MOKHOCTD BBIICHUTH UCTUHHYIO PEIHOYHYIO
CTOMMOCTH COOCTBEHHOCTH, B TOM YHCJIE ITyTE€M IIPOBEPKH CBEJCHUI B TOCYJAPCTBEHHOM PEECTPEN.

B onpenenenuun Ne 274/2012 ot 4 anpelis TOBOPUTCS, YTO JIOXKD «HE 0053aTEIbHO SBIISETCS UCKAKCHUEM
WCTUHBI, TaK KaKk OOMaH MOJApa3yMeBaeT HE TOJBKO COKPBITHE WCTHUHBI, HO M TIOHMMAaHHE, YTO 3TO
COKPBITHE U YMBICEJ WM HAMEPEHUE CKPBITh €€ OT MOTEPIIEBIIET0 (HAMEPEHHUE YTAUTh )».

MorieHHHYeCTBO OyIeT COBEPIIEHHO NPH YCIOBHH HAIWYHS JIOOOTO U3 JBYX (PAKTOPOB - MMOHUMAHUS,
YTO OOMaH NPHUBENET K COBEPLICHHIO OLIMOOYHBIX NEHCTBHUH, MJIM BEPOSITHOCTH CKIOHEHHS APYroOd

o 159
CTOPOHBI K COBCPLICHUTIO OIIHOOYHBIX JACUCTBHUU .

Kpome Toro, BepXOBHBIH Cy pacCMOTpPET BOMPOC PAa3IMYMs MEXIY MOIIEHHHYECTBOM M MPHUCBOECHUEM
qy»KOro UMYIIECTBA:
B cBoux onpenenennsix Ne 104/2012 ot 23 deBpans u Ne 236 /2012 ot 22 Mapra cy OTMETHII, YTO JaxKe
HECMOTpPsI Ha TO, YTO IPHUCBOCHHE YYKOI'O HMYILECTBA IMPUBOAUT K TAaKUM K€ IOCIEIACTBUSM, B
YaCTHOCTH K OOOTallleHWIO 3a CUET YYyXXOI'0 MMYIIECTBA M IIyT€M HaHECeHus yiiep0a, CyIIeCTBYeT
CYLIECTBEHHAs pa3HHLA MEXIy OTHM JByMs INOHATHUSAMH, KOTOpas 3aKJO4YacTCs B HAJIWYMM YMBICTA.
Ecmu B chnyyae MoOIIEHHMYECKOH MaxuWHanMu OOMaHHBIE JICHCTBHS — COBEpUIAIOTCS  IyTEM
3710ynoTpebeHnss J00POCOBECTHOCTBIO M JIOBEPUMBOCTHIO MJIM MHEHHEM IOTEPIIEBLIErO, TO B CIydae
NPUCBOCHUS YYXOI0 HMYIIECTBA BONPOC 3aKIo4aeTcss He (akTe oOMaHa, a B 3JI0YNOTPEOICHUH
JIOBEPUEM, KOTOPBIM I0JIB30BAICS [TPABOHAPYILIUTEIb.

B cocraB nprcBoeHuUs 4y>KOr0 UMYIIECTBA HE BXOJUT 0OMaH Kak 3HAaUMMBIH MPU3HAK WK OCHOBAaHUE AJIS
COBEPILEHHS IPOTUBOIPABHBIX JEHCTBUM, OJHAKO BXOIUT KOPBICTHBIM YMBICEN, BO3HUKIIUI I1OCIE TOTO,
KaK IPaBOHApyLIUTEIb IOIY4WI B COOCTBEHHOCTh HUMYIIECTBO APYIOro JIMLA. DTO 03HAYaeT, uTo B

157 ST 393/1996 om 8 mas
158 STS 1045/1994 ot 13 mas
158 ST om 23 anpens 1992 200a
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ClIy4ae YCTaHOBJIEHMS JOBEPHUTEIbHBIX OTHOLIEHWH MPAaBOHAPYIIUTENb HE MMEJ MPECTYIHOTO YMBICIA,
OJTHAKO TIOCJIE TIONMYYEeHHsI NMYIIECTBA OH HAPYIIWI JOBEPUTEIHHBIE OTHOLICHHUS U JOCTHUTHYTOE MEXIY
HUM H JpyToil (OTepreBIei) CTOPOHOH COTJAIlIeHUe, PACTIOPSIIUBIIICH UMYIIIECTBOM TaKUM 00pazom,
KakK eciid Obl OH OBbLT €ro COOCTBEHHHMKOM HJIM HCIIOJIb30BaB UMYIIECTBO B JAPYTUX LENSAX, OTIMYHBIX OT
NpeAyCMOTPEHHBIX corjamenueM. s mpusHaHus ¢axTa MOIIEHHHMYECKOro oOMaHa HEoOXOIMMO
HAJINYHE PABOHAPYIICHHS, BRI3BAHHOTO OMIMOOYHOI ITepe/jadeii HMyIIeCTBa MPABOHAPYIIHTEI0 ",

I'epmanus

B T'epmanmm ompeneneHrne MOIIEHHHUYECTBY NpuBeAeHO B §263 VYrojoBHOro kopekca |epmanun
(Strafgesetzbuch, StGB)'™. Jlist aHHOrO MPECTYIICHHY MPELYCMATPUBACTCS HAKA3AHUE B BUJIE JINIICHHS
cBOOOZBI HAa CpPOK N0 MATH JeT wiu mmrpad. B 3ToM 3akirodaercs OTIMYME OT HaKa3aHUs,
npeaycMOTpeHHOTo BO @paHiuu, TIe 3a HapyIIeHHE 3aKOHOJATENbCTBA O MOIICHHHYCCTRE
MpeyCMaTPUBACTCsS HaKa3aHUE B BUJC OJHOBPEMEHHO JIMIICHMs CBOOOABI U 1mTpad. BaxHbIM siBIIsieTCs
TO, YTO TIOTBITKA MOIIICHHUYECTBA TOXKE SBISETCS HAKa3yeMOW B COOTBETCTBHHU C ITYHKTOM 2 §263.

[IpenycmarpuBaeTcs u Oosiee CTporoe HakKa3zaHUE B BUE JHILIEHHS CBOOOBI HA CPOK OT IIECTH MECSLIEB
JI0 ICCATH JIET B cllydae KiIacCU(PHUKAIUN MOIIEHHUYECTBA KaK «0C000 TsDKKHE Ciydaid» (OpraHH30BaHHOE
NPECTyIUICHHE, UMYIIECTBCHHBIH yIiepO B KPYMHOM pa3Mepe, MpeICTaBICHUE ONAacHOCTU NMPUYHMHEHUS
MMYIIECTBEHHOTO0 Bpena OOJIbIIOMY KOJIMYECTBY JIOJEH, BBEICHHE APYroro Juna B O€ACTBEHHOE
9KOHOMHYECKOE TOJIOKEHHE, 3I0YIOTPeOIeHHE TOHKHOCTHBIM TTOJIOKEHHEM ).

B I'epmanny B OCHOBY IIOJIOKEHHUSI O MOIICHHHYECTBE, COBEPIICHHOM OOMaHHBIM IyTeM («Betrugy)
MOJIOKEH KBAMMQUIMPYIOIMMKA TNPU3HAK TNPUYMHEHUS HMYIIECTBEHHOTO yiep0a, KOTOPBIA CYAbI
['epMaHU¥ TOTIOTHUITN, TIOCTaBUB BO IJIaBY yIJia SKOHOMUYECKHE MOCIEICTBUS TAKOTO MPABOHAPYILICHHUS.
Hewmenxue cyznpl npuHsim 6osee OIMPOKOE MOHATHE 0OMaHa, KOTOPOE BKIIFOYAET B ce0s HeHaIeKamee
OesneiictBue. OHAKO B IOCJIEIAHEE BPEMS CTOJNb IIUPOKOE MOHSATHE MOIIEHHUYECTBA, COBEPILCHHOIO
oOMaHHBIM TIyTEeM W C TpPUYMHEHHEM (PUHAHCOBOTO yimepOa, OBIIO 3HAYMUTENBHO CYKEHO W CTallo
npeaycMaTpuBaTh HEOOXOIUMOCTh HAIWYMS YIPO3bl sl COOCTBEHHOCTH WM OOMaHHOE CKJIIOHEHHUE K
HOANHUCAHUIO JOTOBOPA.

160 SSTS 224/1998 ot 26 (berpas, 767/2000 ot 3 mas, 867/2000 ot 29 wurons, 210/2002 ot 15 despanst, 5/2003 ot 14 suBaps, 84

/2005 1 ¢espast, 1210 /2005
161 (1) JIroboe nuio, HamMepeBasCh MONYYUTh JJI CeOS MM TPETHEro JIHIa MPOTHBONPABHYIO HMMYIIECTBEHHYIO BBITOMY,
NPUYUHACT BPEJ HMYIECTBY APYTOTo JHIA TEM, YTO BBOJHT B 3a0IyXICHHE WIN MOAJEPKUBACT 3TO 3a0IyXIeHUEe, yTBepPKAas
3aBEIOMO JIOJKHBIE (DaKThI MM MCKaKast, MIIM CKPBIBasl MOAJMHHBIE (haKThl, HAKA3bIBACTCS JIUIICHHEM CBOOOBI Ha CPOK JI0 MATH
JIET WM JEHEKHBIM MTpadoM.
(2) Mokymenne Haka3yeMo.
(3) B 0cob60 TsKKMX ciydasx Haka3aHUEM SIBISIETCS JIMIIEHHE CBOOOJBI Ha CPOK OT ILECTH MECsLEeB 0 Aecsatu Jiet. Ocobo
TSDKKUH ClTydai, Kak MpaBuiio, UMEET MECTO, €CIIU JIMIO
a) IeCTBYeT B BHJE NPOMBICIIA WM KaK WieH OaHJbl, KOTOPask OPraHW30Baiach JUIsl MOCTOSHHOTO COBEPILICHUS MOIICIKU
JIOKYMEHTOB WJTH OOMaHa;
0) NpUYMHSET WMYLICCTBEHHBIH ymepOd B OONBIIOM pa3Mepe WM ICHCTBYeT ¢ HaMepeHHEM IOJBEPrHYTH OONbIIOE
KOJIMYIECTBO JIIOZIEH OMACHOCTH NMPUIMHEHNUS UMYIIECTBEHHOTO BPEZa ITyTeM HOCTOSHHOTO COBEPIIEHHS MOIICHHUIECTBA,
B) CTaBHT JIPYyToe JHI0 B OEACTBEHHOE IKOHOMUIECKOE TTOJIOKEHHE;
T) 3710yIOTPeOIIeT CBOMMH MOJTHOMOYHSMH HIIM CBOMM ITOJIOKEHHEM JTODKHOCTHOTO JINIIA; HIN
1) daabcHUIMpPYeT 3aCTpaxoBaHHbIM HECYACTHBIN CIIydai, OCNIe TOro Kak OHO MJIM IPYroe JIUIO C 3TOM LEeIbio O/ KUTaeT
BCIb, UMEIOIIYIO 3HAYUTCIbHYO CTOMMOCTb, WJIHM ITYTEM IOJKOI'a IOJHOCTBIO WU YaCTUYHO €€ paspymacTt, Uil TOIUT
KOpabJIb UM Ca)kaeT ero Ha Melb.
(4) §243 nyukr 2, §247 u §248a npumensirorcst mutatis mutandis.
(5) JInmenneM cBOOOIBI HAa CPOK OT OJHOTO IOfA IO JIECATH JIET, B MEHEe TSDKKUX CIIydasX — JIMIICHHEM CBOOOBI OT MECTH
MecsIeB 10 IISTH JeT HakKa3bIBaeTcs TOT, KTO B BHJE IIPOMBICNIA COBEpIIAET MOIICHHHYECTBO B KauecTBE WIeHa OaHIBI,
OpTraHWU30BaHHOM JUIS TIOCTOSTHHOTO COBEPIICHHS HaKa3yeMbIX JesSHHUMN, YKa3aHHBIX B §§263-264 wm §§ 267-2609.
(6) Cyn MO>eT pacTiopsiIuThCs 00 YCTAaHOBIICHHH HaA30pa 3a IOBEAECHUEM OCYXeHHOTO (§68 myHKT 1).
(7) §§43a u 73d moanexaT NMPUMEHEHHUIO, €CITH JIMLO ACHCTBYET KaK WiIeH OaH/Ibl, KOTOpasi OpPraHU30BaNach JJisl IIOCTOSHHOTO
COBEpILICHUS] HaKa3yeMBbIX ACSHHMN, MPeLyCMOTPEHHBIX B §§263-264 wmm §§267-269. §73d mouie)kUT IPUMEHEHUIO U B TOM
ciydae, KOT/ia JIMIO IeHCTBYET B BUJE IPOMBICIIA.
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I'epManus B cBOEM MOIXOJE TAKXKE CTAPACTCSA TapaHTUPOBATh HAIMYUE OOBEKTUBHBIX OCHOBAHHMA IS
paIoHANBHOTO MPUHATHS pemeHnii. OHaKO 3Ta MOMBITKA 1Mo OOJBIIeH YacTH OKa3ajach HEYCIEUTHON
M3-32 BBENIEHUS «BHYTPEHHUX» (aKTOPOB, TaKMX KaK HamepeHWe win yOexmeHue. B ciaydae ecnm
3HAUUTEIbHAS. YacTh BUHBI JICKUT HA MOTEPIIEBIIEM, MPUBJICYCHUE K YTOJOBHOW OTBETCTBEHHOCTH 3a
COBEPILICHUE MOIIICHHUYECTBA HEMEIIKUM MPABOM PACCMATPUBACTCA KaK HEMPABOMEPHOE.

Henasno ®enepansubiii cyn ['epmannm BBen Oojiee OTpaHUYMTENIEHOE TOJIKOBAHHE MOIICHHHYECTBA U
no0aBui TpeOOBaHME, B COOTBETCTBHHM C KOTOPBIM NpPAaBOHAPYIIUTENb JODKEH COBEPILIUTH OOMaH.
[IpuBrneyenre K yroJaoBHOW OTBETCTBEHHOCTH B COOTBETCTBHH C §263 myHKT 1 YTONOBHOrO KOmeKca
IpeayCMaTpUBAETCS B TOM CIIydae, €CJId JPYyroe JUIo OblI0 00MaHyTO OTHOCUTENIBHO OOCTOSATENIBCTB U,
CIIEZIOBATENIbHO, CKIOHEHO K COBEpIICHHIO OMIMOOYHBIX MACWUCTBHN, NPUBEALIMX K MOTEpE €ro
umymiectBa ">, HackoibKo MOTEpIEBIIas CTOPOHA MOINA PAcIo3HATh OOMAH, 3HAUCHHS HE HMEeT .
OOMaH TmpeAcTaBIsIeT COOOW TpencTaBiIeHHE HEIOCTOBEPHOW HHGOPMAMH WA HCKaKEHHE, 00
COKPBITHE HCTHHHBIX oOcTosiTensCcTB. Ilog neiictBue §263 YronoBHOro Kojaekca TOANAAAET TOJIBKO

., 164
npecTaBiIeHUe HEeIOCTOBEPHON HHpOpMALUN .

OnHaKko OICHOYHBIE CYKACHHS, TAaKHMe KaK IPaBOBas ITO3WLMUSA, MHEHHE, YTPHPOBAHHBIC PEKIIAMHBIC
o 1
COBETBI MTH IPOTHO3BI HE MONAAAIOT MO AeiicTBHe §263 YTOMOBHOrO Kogekca >,

CornacHO OOIIENPHUHATOMY B TpaBe M JIMTEpaType MPUHINITY, OOMaH 3aKII0YaeTCsl HE TOJNBKO B SBHO
BBEIPDAKCHHOM 3asBICHHHM, B TOM YHCJIE 3asiBICHUM, HE COOTBETCTBYIOIIEM JEHCTBUTEIHLHOCTH, HO B
COOTBETCTBHM C IMYHKTOM | §263 VYTONOBHOr0O KOJEKCa OOMaH MOXET OBITh COBEPIICH KOCBEHHO, B
YaCTHOCTH ITyTeM OOMaHYMBOTO TOBEJEHISI, KOTOPOE MOOYKIAeT APYTyI0 CTOPOHY MOBEPUTH B JIOKHYIO
UHGOPMAITUIO, TAXKE SCITH MPHU ATOM HHUYETO HE TOBOPHIIOCH .

Jns Toro, 4ToOBI OIpEIENICHHOE IIOBEJICHHE pPAacCMAaTPUBAIIOCh KaK MOIICHHHYECTBO, OHO JIOJDKHO
coZlepkaTh B ce0e mpsMoe HaMepeHHne OOMaHyTh IPYToe JINIO, TOCKOIBKY 0OMaH HE MOXET OBITh IPOCTO
BCPOATHBIM UCXOIO0M.

Ecnmu mannmaTop oOMaHa NUIIaeT KPeauTOpa BO3MOXKHOCTH B3BICKATh MPUUYUTAIOIINECS €My CpElICTBa
WM OTJIaraeT e¢ MyTeM OOMaHa KpeJAUTOpa WM OOCIIaHMiA 110 TTOBOY IJIATeXKEH WK JTMYHBIX TapaHTUH,
3TO PAcCMaTPHUBACTCS KAK OTIOKEHHOE MOIUIEHHUYECTBO. Takoro poja OTIONKEHHOE MOIIEHHUYECTBO
SIBIISIETCSI HAKA3YEMBIM TOJBKO B TOM CIIy4ae, €CJId CO BPEMEHEM BEPOSITHOCTh B3BICKAHUSI CHUXKAETCS U

167
CHMIKACTCA CTOUMOCTD KPCAUTHBIX CPCACTB .

B cjydyac J0roBopa 3aliMa MOIICHHUYECTBO MOIKET BO3HUKHYTb B TOM Cliy4dac€, €CJIM BbIIIJIATHL

MNPOUCXOJAT IIPpU MCHEC HAACKHBIX IJISI KPEAUTOPA 06CTOHTCJ’IBCTBaX, KOraa uX MOJYYCHUC COIIPSIZKCHO
168

JJ1d HETO C TPYAHOCTAMU U B OCO6eHHOCTI/I, Korjga OHO IMpOUCXOoaUT 0e3 yuacCTusd JOJDKHHUKaA .

O0beMm (1)I/IH8,HCOBI>IX [NOTEPb MOXKHO OIIPCACTIUTb NYTEM CPABHCHUS (I)HHaHCOBOFO TTOJIOKCHU S

MOTEPINEBUICTO 10 U NIOCJIC BbLAa4Yn erILI/IT3169. MOoI1eHHUYECTBO MOXKET BO3HUKHYTH U B ClIy4ac O6MaHa,

3aTparuBalolIero BOIPOC HAICKHOCTH BBITUIATH 3aiiMa. B Takux genax Juis pacdera yiepoa MOKeT ObITh
HEOOXOIUMO OLCHHTh THIIOTETHYECKYI0 CyMMYy, KOTOpas Obuila Obl IOJydeHa B Clydae OTCYTCTBHS

o6mana’’.

182 BGH, pemrenne v. 13.1.2010

163 BGH npu 10CTATOYHO TIIATEILHOM PACCMOTPEHHH, onpeaeenne ot 22.10.1986
164 BGH, nocranoBienne ot 6.9.2001

165 BGH, nocranoienne ot 6.9.2001

186 BGH, nocranosienue ot 26.4.2001

17 BGH, nocraunosienue ot 19.6.1951

1688 BGH, nocranosiexue ot 5.5.2009

168 BGH, nocranosnenue ot 4.3.1999

10 BGH, nocrasoBienue ot 27.3.2003
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Ecnu ¢puHaHCOBBIN yIIepO HE MOXKET OBITH JIOKa3aH, MOKET BOSHUKHYTh HEOOXOAMMOCTh PACCMOTPEHUS
JleJla ¢ TOYKH 3PCHHUS MOIICHHHYECTBA IPH KPEIUTOBAHWU B COOTBETCTBHH C §265b YromoBHOTO
kojekca. Kpenuroanue HeceT B cebe prucku. Takum 00pa3oM, COOTBETCTBYIONICE MOHATHE (UHAHCOBBIX
noTeph B 3HaYeHMU §263 YTOJOBHOTO KOJIEKCA B TAKUX CIIydasx 3aKIIOYaeTCs B Pa3jIMYHON OIICHKE

PHUCKOB, CBA3AaHHBIX C BO3BPATOM 3a€MHBIX CpeIICTBl7l.

Ecnn nenpio obMaHa ObUIO HOMydYeHHE 3aiiMa, TO MOIIEHHHYECTBO MOXKET BO3HHUKHYTh B TOM CIy4ae,
ecnu B pesynbraTe oOMaHa 3aiiM  ObLT BBIJAH C YY4ETOM HHBIX DACUETOB pHCKa >
Mol1eHHH4eCTBO HE MOXKET UMETh MECTO B TOM ClIydae, €CJIM €r0 HHUIUATOP CTaBUJI Iepell COO0H HHYIO
LeJIb, HampUMEp «IPEeNoAaTh IOTEpHEBIIEMY YPOK», JHIIb MPEIBUAS IIPU 3TOM BO3MOXKHYIO
MMYIIIECTBEHHYIO BBITOLY

B coorBerctBun ¢ myHkToM 1 §263 VYromoBHOro Komekca, Ui TPHUBICYCHHUS K YTOJIOBHOU
OTBETCTBEHHOCTH HEOOXOAMMO YTOOBI MHHUIMATOP NEHCTBOBaJ C YETKUM MOHUMAaHHEM HE3aKOHHOCTH
TOJTy4EeHHS [TAHUPYEMOil (PMHAHCOBOI BBIFOBI

MouieHHH4eCTBO BO3HHKAE€T B TOM CIydae, €ClId OJHO JHMLIO OOMAaHBIBAET APYro€ JHLO C ILEJbIO
3aCTaBUTh €r0 BJIOXHTH JEHEXKHBIC CPEACTBA B TO, YTO HEAOOPOCOBECTHO BBINACTCA 32 PasyMHOE
WHBECTUPOBAHUE, NPU TOM, YTO MHHUIMATOP (PAKTHUECKH NPEABHANT BO3MOXKHOCTh IOTEPH BCEX
cpencts .

MolIeHHIYeCTBO M TMPUCBOECHUE UYXKOI0 HMYIIECTBA OTIMYAIOTCS TEM, 4YTO B IEPBOM Ciydae
MPaBOHAPYIINUTENb IPH KCIOJHEHWH CBOMX TEKYIIMX OOS3aHHOCTEH IO YNPaBICHHIO HMYIIECTBOM
OOMaHHBIM IyTEM MNPUYMHWI YLepO, HapylUMB CBOE 00s3aTENbCTBO CICAUTH 34 BBEPEHHBIM €My

I/IMyHICCTBOMl76
Coennnennoe KopoJsieBcTBo

3akoH o MomieHHu4ectBe 2006 roma OTMEHWMJ psii MpaBOHAPYLIEHHH, KOTOpblE B COOTBETCTBHH C
3akoHOM O Kpake 1968 roma kBanMHUIMPOBATUCH KaKk 0OMaH, B YaCTHOCTH 3T0 - momydeHue (1)
UMYIIECTBa, (2) ACHEeXHBIX MEepeBONOB, (3) ycmyr, (4) MMYIIECTBEHHON BHITOIBI 3a cueT oOmaHna, (5)
n30eKkaHre OOMaHHBIM IyTEM OTBETCTBEHHOCTHU M pean3alliil IeHHbIX OymMar 0OMaHHBIM MyTEM.

Bce ykazanHble MpaBoHapYIIEHUsS] ObUIM 3aMEHEHBI OOLIMM IOHSITHEM MOLICHHUYECTBA, KOTOPOE MOXKET
OBITH COBEPILIEHHO TpeMs croco0amMu: IMyTeM HpeAOCTaBICHUS HEAOCTOBEpHOW HMH(pOpMAaluu, MyTeMm
0TKa3a PacKpbITh MHPOPMAIUIO WM IMyTEM 3JIOYMOTPEOJeHUsT CBOMM MOJIOXKEHHEM. Eciu oTBETYHK
HEe10OpPOCOBECTHO M € YMBICJIOM IIOJYy4YaeT BBITOLY WM NMPUYMHSAET yIiepO, coBepluas OIHO U3 Tpex
YKa3aHHBIX JEHCTBHI, OH COBEPIIAET IIPECTYIICHHE

Mouwennuuecmeo, cosepuieHnoe nymem 66e0eHUs 6 3A0nYMHcOeHUe

OCHOBHBIM TIPU3HAKOM MOIIIEHHUYECTBA, COBEPUICHHOTO ITyTeM BBEJIEHHUS B 3a0yXJEHUE, SBISETCS
COBEpILEHUE JIUIOM:!
i.  HeZoOPOCOBECTHOIO MPEIOCTABICHHUS HEJJOCTOBEPHOM HH(OPMAINH; U
ii.  HaMepeHHs C IIOMOIIBIO PEICTABICHHS HEIO0CTOBEPHON HH(OpMAIIUH
a. TOJIyYUTb AJIsi ce0s MM MHOTO JIUIA BBITOAY, WITH
b. npuunHUTE yuep6 apyromy JIMILy KM MTOJBEPrHYTh €ro OMACHOCTH TaKOro yiiepoa.

11 BGH, nocranosienue ot 13.4.2012
12 BGH, nocranosienue ot 13.4.2012
18 BGH, nocranosiienue ot 24.5. 2011
4 ®denepanbublil cya, onpenenenue ot 09/19/1952
175 om. BGH, nocranosnenue ot 4.12.2002

'7® BGH, nocranosnenne ot 01.15.1991 - 5 StR 435/90

Y7 3akom o wmourennmuectBe 2006 TOZA 3aMEHHMN MpaBOHApYLIEHHE B chepe MONyYeHHs OOMAHHBIM IyTEM YCIyr Ha
HenoOpocoBecTHOE MmoiydeHue ycnyr. CyTb IpaBOHApyIICHHS 3aKII0YaeTCss B HEIOOPOCOBECTHOM IIONYYEHHH yciyr 06e3 mx
OIUIaThI IIPU HAJIUYWU YMBICJIa HE OIVIAYUBATh UX B MOJHOM 00beME HIIH YaCTHYHO.
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ITo cyrm HM ymep0O, HE BHIrOJA HE SIBISIOTCS HACTOJIBKO OOS3aTENBbHBIM NPH3HAKOM, HACKOJIBKO MM
sBiseTcsa ymbicen. He o0s3aTenbHBIM Jaxke SBISETCS y4acTHe 0OMaHBIBAEMOTO JIMIA WIIM HAIWYUE UIS
HEro Kakux-mubo mocneactBuil. Takas ¢opMmynupoBka Obita paspaboTaHa CHEHUANBHO IS
TEXHOJIOTHYECKMX MOUICHHUUYECKUX JCWCTBUM, TakUX KakK (HUIIMHT, NPH KOTOPOM HEBUAWMBIC
MOIICHHUKH, MPEACTABILIICH COTPYIHUKAMH OaHKOB WIJIM MHBIX 3aCITy’KHBAIOIINX JOBEPHS XpaHUTEIEH
(MHAHCOBBIX HHTEPECOB, CTAPAIOTCS 3aCTABHUTH JIFO/ICH PACKPHITH CBOIO JINYHYIO HH(POPMAIIHIO.

Actus reus (Cocmae mnpecmynienusi) TpeOyeT OT OTBETYMKA NPEJOCTABICHHS HETOCTOBEPHON
uHpopmarun. MHbopMmanms paccMmatpuBaeTcs Kak HEJOCTOBEPHAss B TOM cllydae, €clii OHa He
COOTBETCTBYET JCHCTBUTEIILHOCTH WJIM BBOAMT B 3a0ITyKJEHHE, a JIMI0, KOTOPOE €€ MPEIOCTABIISCT,
OCBEJIOMJICHO O TOM, YTO OHA SBJISICTCS WM MOXET SBISATHCS HE COOTBETCTBYIONICH NEHCTBUTEILHOCTU
WM BBOJMINEH B 3a0imyxkienue. dDakTuveckoe MOHUMAHUE TOTO, YTO TPEACTABICHHAS WH(QOpMAIUS
MOJXKET HE COOTBETCTBOBATH JICHCTBUTEILHOCTH HE MOJPa3yMeBacT MOHUMAHKUE PUCKOB, CBSA3aHHBIX C €€
HEIOCTOBEPHOCTHIO.

Hampumep, eciii OTBETYHK HCIIOJIB3YET CBOK KPEAUTHYIO KapTy, 3Has, YTO OH MPEBBICKII JAOIYCTUMBIN
KPEIUTHBIH JIMMUT, TO HENOCTOBepHas WH(opMmaims OyAeT 3aKioyaTrbcsi B TOM, YTO y HETO ObLIH
MOJTHOMOYHSI MCIIOJIb30BaTh JaHHYIO KapTy, a €¢ IMUTEHT aBTopHu30oBai Tpauzakuuio (P. mporus Bamboe
(R v Lambie) [1982] A.C. 449 HL). B ciy4ae moj1e/ibHbIX TOKYMEHTOB MIPEI0CTaBICHHE HEIOCTOBEPHOI
uHpopManuu OyAeT 3aKiouYaTbcs B TOM, YTO AOKYMEHT BBIIaH 3a TOAJMHHBIA U COOTBETCTBYIOIINM
00pa3oM MPHHSIT.

B pykoBojacTBe 1O TpaBOBBIM BompocaM, H3AaHHOM KOpOJEBCKOW MPOKYypOPCKOit cny>1<60171178
OTMeYaeTcs, YTO MPEAMETOM CIiopa JaHHOTO pasjesia BEpPOSTHO ABISETCS TPaHb MEXKAY YTrOJOBHOU M
IpakIaHCKOH OTBETCTBEHHOCTHIO. CTOpOHE OOBHHEHUSI HEOOXOANMO NOMHHUTH O IPUMEHEHHN TPHHITAIIA
caveat emptor (da 6yoem ocmompumenen nokynamenv) v 337aThCsl BOIIPOCOM O TOM, He OymeT ik 6osee
MPaBUIIBHBIM ITPUMEHHUTH TPAKIAHCKOE MPABO WM CUCTEMY PETYJIMPOBAaHUS B OTHOLICHWH PEKIaMbl HIIH
JIpYrol aHOHCUPYIOIIEH NESTENbHOCTH.

B cooTBeTcTBUMU ¢ yKa3aHHBIM HPWHIMIIOM, KOTOPBIA OOBIYHO MPUMEHSETCS K TPaH3aKIHAM MEXIy
opraam3anmsmMu CoeauaenHoro KoposneBcTBa, MOKymnareab HE MOXKET B3BICKATh PacXoJlbl, CBA3aHHBIE C
OpakoM, eciaM TOJBKO Opak He OBUI HAMEPEHHO CKPBIT WIM HHULUATOpP TMPEICTaBWI O HEM
HEIOCTOBEPHYIO0 MH(POPMALUIO, TO €CTh B PACHOPsDKEHMH Iwiiepa Obuia mH(popMauus, KOTopas JaBaja
eMy TMperMyIecTBO IMiepeji MOKyHareieM, M IOKymaTellb HEe MOT u30exarTh oOMaHa, MpPOSIBUB
HaAJISKALTYI0O OCMOTPHUTENBHOCTD.

B npunnumax Takxe TOBOPUTCS, YTO YTOJIOBHOE MpPaBO HE SBISAETCS MOIXOISIINM HHCTPYMEHTOM
pEryIrpOBaHUs TaKUX CIIOPOB, KaK CHOPHI MO BOIPOCY COOCTBEHHOCTH mMMyIiecTBa. Jlo BO30YXIeHHUs
YTOJIOBHOTO TIPOW3BOJCTBAa BOMPOC COOCTBEHHOCTH JOJDKEH OBITh OJHO3HA4HO pemieH. Ecim Bompoc
COOCTBEHHOCTH OCIIapHBAETCs, TO YrOJOBHOE NPaBO HE MOXXET NPUMEHSATHCS JIO TeX TOp, IOKa
COOCTBEHHOCTh He OylleT YycTaHOBJI€HA B paMKax TIpaxJaHCKoro mpaBa. OmHAKO BO3MOMKHEI
ompezeneHHbIe 00CTOSITEIhCTBA B TEX CIy4asX, KOTJIa BCE€ BOIIPOCHI SICHBI, a IPABOHAPYIIIEHUS SBISIOTCS
TSHKKAMU. B TakoM citydae cTopoHa OOBHHEHHS MOXKET OBITh BEIHYK/ICHA JICHCTBOBATh B OOIIECTBEHHBIX
uHTepecax. CTopoHa 0OBHHEHHS JIOJKHA yIOCTOBEPUTHLCS B TOM, UTO J0 Havdalla KaKoro-Inbo cy1e0HOTo
pa30upaTeNnbCTBa MOMOKEHNE JIeTT MEXIy CTOPOHAMH HE H3MEHIJIOCh. JDTO MOMKET CKa3aTbCsid Kak Ha
0OIIECTBEHHBIX HHTEPECAX, TAK U Ha MIPOBEPKE J10KA3aTEIbCTB.

Obsa3annocms cooduiams céeoeHuUs

Hapymnrenem naHHON CTaThU SIBISIETCS JINLO, KOTOPOE
i. HEZ00POCOBECTHBIM 00pa30M OTKa3bIBACTCS PACKPBITH JPYIOMY JIMIy CBEACHHUS, KOTOpbIC OH
00s13aH COOOIIUTD €My 110 3aKOHY,
ii.  myTeMm COKpBITHS HH(POPMALIUK HAMEPEBACTCS

178 http://www.cps.gov.uk/legal/d_to_g/fraud_act/
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iil. MOJTYYUTh ISl ce0s1 WJTH MHOTO JIUIA BBITOJTY, HIIN
iV.  [OpUYMHHTE yIIepO APyroMy JIHIlY WK HOABEPTHYTH €T0 OMACHOCTH TAKOTo yIepoa.

[osicHeHHEe TOHATHIO «IpaBoBas OOS3aHHOCTB» ObLIO chopmynupoBano B nokiane Komuccuu 1o
BOIMPOCaM 3aKOHOJATENbCTBA B Chepe MOIIEHHUYECTBA CIEAYIOUIMM 00pa3oM: «...JlaHHas 00s3aHHOCTD
MOXKET OBITh OOYCIIOBJICHa TMOJIOKEHUSMH 3aKOHOAATENHHOTO akTa (HalpuMep, TOJI0XKESHUIMH,
PETYIHPYIONMMH TPOCTIEKTH BBIYCKa KOMITAHHUSAMH IEHHBIX OyMmar), COBEpIICHHEM OCTapuBaeMOn
TpaH3aKIUU B paMKaxX MPUHIIMITIA HAUBBICIICH JOOPOCOBECTHOCTU (HAIPUMED, IOTOBOPOM CTPaXOBaHMS),
MPSIMBIMU T KOCBEHHBIMH YCIIOBHSMH JOTOBOpa, OOMICTIPUHATHIMU B JaHHOW OTPACiIW W Ha DPHIHKE
mpaBwiaMu paboThl, WM HamudueM QUAYIHAPHBIX OTHONICHHH MEXIy CTOpOHaMH (Hampumep,
OTHOIICHUSAMH MEXK/Ty ar€HTOM U MPUHIHIATOM)»

IToaTomy cymiecTByeT mpaBoBasi 00s3aHHOCTh PACKPBIBATh HH()OPMAIIHIO HE TOJIHKO B TOM CIIy4ae, €Clin
€€ COKpPBITHE OTBETYMKOM IPHYMHSACT ymepO MOTEpPIEBIIEMY, HO M B TOM CIIydae, €CIId 3aKOHOM
MPETyCMOTPEHO MPAaBO MOTEPIEBIIETO AHHYJIUPOBATh KaKUe-INOO M3MEHEHHUS B CBOEM IOPHIUYCCKOM
cTaTyce, Ha KOTOPBIE OH JIajl COTIIACHE B PE3YyIbTaTe COKPHITHSI WH(POPMAITHH.

B cooTBeTCTBMM C PYKOBOJICTBOM IO NPaBOBBIM BompocaM KoposieBCKOH MPOKypOpCKOW Ciy»00i
HEpacKphITHEe WHGOPMAIMK HE 00S3aTENBHO JTOJHKHO KacaThCH «CYMIECTBEHHON» WM «PEJIEeBAHTHON
uabopmanuu, de minimis tpeGoBaHus TakKe OTCYTCTBYIOT. B ciydae ecimu oTBeTdnK packpbil 90%
CBE/ICHUI, KOTOpBIE OH MO 3aKOHY JOJDKEH ObUT COOOIIUTH, HO IMPHU 3TOM COKpBUI ocTaibHble 10%
(BO3MOIKHO, HECYIIIECTBEHHBIX) CBEIEHUM, TO aCtUS reus MOXeT CUMTaThCs COBEpIICHHBIM. [Ipu Takux
00CTOSITEeTLCTBAX OTBETYHK Bell ce0si HeuecTHO. 1o 3akoHy, IO TaKuM JeinaM MOXKET OBITh BO30YKICHO
YrOJIOBHOE MPOU3BOJICTBO B CIIydae HEOOXOAUMOCTH 3aIIUTHTh OOIIECTBEHHBIE HHTEPECHI, OJTHAKO TaKHe
JIeNia SIBISIIOTCS CKOpee UCKITFOUUTETbHBIMH.

He3nanue oTBETYMKOM O CYIIECTBOBAaHMM TAKOTO 00s3aTEIbCTBA HE SIBJISIETCS ONPABIAHUEM, TaK K€ KaK
He SIBJISIETCS ONpaBIAHHUEM YTBEP)KICHHE O MPOSBIEHUH HEOCMOTPUTEIHHOCTH MM HEKOMIETEHTHOCTH.
B 53ToM oOTHOmEHMHM 3a IIpaBOHApYIIEHHWE IpeAycMaTpuBaeTcs O€3yCIOBHOE IPHUBICUCHHE K
oTBeTcTBeHHOCTH. CTOpOHA 3alUThl JAOJDKHA CCHUIATHCS HA OTCYTCTBHE HEYECTHOCTH, B TO BPEMS Kak
OpeMsi 10Ka3aTeIbCTBA JIEKUT, Pa3yMeeTcs], Ha CTOPOHE OOBUHEHMUS.

B cooTBeTcTBHM C PYKOBOACTBOM NMPOKYPOPCKOW CITYKOBI, MPOKYPOPHI TOHDKHO YETKO NMOHUMATh, B YEM
MMEHHO B TakKuX JeJax 3aKJI04aloTcsi OOIIECTBEHHBIE HHTEPECHl, MOMHHUTb O COOTBETCTBYIOLIECH
MPaBOCIIOCOOHOCTH CTOPOH M YAENATh 0c000€ BHUMaHHE BCeM OOBSICHEHHSM OTBETYMKA OTHOCHUTEIHHO
HEPacKpPbITHS HH(OpMALIHY.

[losicuurenbHas 3amucka K 3aKOHY O MOIIEHHMYECTBE IMPEIyCMaTpUBAaeT CIEAYIOUINEe IPUMEpPbI
HapyILIeHUs IPaBOBOM 00SI3aHHOCTH:
e yTauBaHUE aJBOKATOM B&)XKHBIX CBEJICHUM OT CBOEr0 KIMEHTA C LEIbI0 COBEPIICHUS B
OTHOIIIEHNY MOLIEHHUYECTBA;
e HaMEpEeHHOE COKPBITHE JIMIIOM WHPOPMAILUK, Kacalollelcsi HAIMYMs Yy HEro CepAeYHbIX
3a00JIeBaHUIl [TPU TI0a4e 3asBJICHUS Ha CTPAXOBAHUE KU3HH.

3noynompeodnenue nonoxcenuem

Paznen 4 npegycmaTpurBaeT cieayomiee:
i.  HapymmreneM 1aHHOMN CTaTbU SBIAETCS JHIO, KOTOPOE
d. 3aHUMAaeT IIOJIOKEHHUE, MPH KOTOPOM OHO JOJDKHO COONIOAAaTh WIM HE MPEeIIpPHHUMATh
JEHCTBHS TPOTUB (PMHAHCOBBIX MHTEPECOB JPYIOro JIMIIA,
b. HedecTHBIM 00pa30M 3ITOYIOTPEOIAET JAHHBIM TTOIOKEHUEM, HITH
C. TyTeM 3JI0yNOTPeOJICHHUS TaHHBIM MTOJI0)KEHUEM HaMepeBaeTCs
® TOJIYYMTb JUIs Ce0sI UM UHOTO JIKIIA BBITOY, MU

17 http://lawcommission. justice.gov.uk/docs/Ic276_Fraud.pdf
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® IPUYMHHTE yIIepO APYroMy JHUILy WM MOJBEPTHYTH €ro ONacHOCTH TAKOro yiepoa.
ii.  Jlaxe eciu MOBENEHHWE TAKOTO JIHMIA COCTOSIIO B OE3ICHCTBUM, a HE JCHCTBHAX, OHO MOXKET
paccMaTpUBATHCS KakK 3JI0YHOTPeOICHUE CBOUM IOJIOKECHUEM.

CMBEBICII TaHHOTO pasaciia 3aKiIr04acTCd B TOM, YTO JIFOAU, KOTOPBIM OKAa3bIBACTCA NOBCPUC B CUITY UX
IMMOJIOKCHUA, MOT'YT IPECICAOBATH COOCTBEHHBIE HWHTCPEChI WJIN HAHCCTU ymep6 HHTCpPECaM APYIrux 0e3
y4acTus MOTEPHEBUICTO I JOCTHIKEHUS KEJTAaEMOI'0 pE3yJjibTaTa.

Komuccust mo BommpocaM 3aKOHOJATENbCTBA YETKO 3TO CHOPMYIUpOBalia, MPeaycMOTpeB Oosee MUPOKUit
MO CPaBHCHHIO C TPAJAUIMOHHBIME (UAYIMApHBIMH TiepedeHb obs3anHocTeil: «CyTh Takoro poja
OTHOIIICHUH, KOTOpBIe, HAa Hall B3MJIAJ, JOJDKHBI TPEANICCTBOBATH TAKOMY BHJY IPECTYIUICHUS,
3aKJIFOYAeTCSl B TOM, YTO TIOTEPIICBIINI MO COOCTBEHHOW BOJIC Jall OTBETYMKY MPEUMYINECTBO, C
MOMOIIIBEO KOTOPOT'O OTBETUMK JIOJDKEH OBUT 3aIMIATh (PMHAHCOBBIC HHTEPECHI IOTEPIICBIIETO, WK EMY
ObLITa MPE0CTaBICHa BO3MOXKHOCTh HAaHECTH YIepO 3TUM UHTepecaM. TpedoBaHKe 3alUIaTh HHTEPECHI
WM BO3MOXKHOCTh HAaHECTH MM YIIEepO MOTJIM BO3HUKHYTh, HAPUMEP, B CIy4ae, €CJIM OTBETYHK ObLI
HaJIeJieH MOJIHOMOYMSIMA MPUHUMATh OT MMEHU MOTEPIIEBIIET0 PEIICHUS WM eMy ObLI MPea0oCTaBlIeH
JIOCTYT K aKTHBaM TOTEPIEBIIET0, €ro XKHIbID, 000PY/IOBAHUIO WM KIHCHTaM. B yka3aHHBIX Cclydasx
OTBETYHKY HE TPeOOBAIOCH COTIACOBBIBATH CBOM JICHCTBUSI C MOTEPIEBIIHNX JIJISI TOCTHXKEHHS JKEIAeMOT0
pe3ynbTaTa, MOCKOJNBKY TaKOe COTJacoBaHHWE YK€ ObLI0O MM TOJYy4eHO 3apaHee. Takue OTHOUICHUS
BO3HHMKAIOT MEXAy JOBEPUTCIHHBIM JHIIOM W OcHeQUIapueM, JTUPEKTOPOM H KOMIIaHHEH,
CHCIUAIACTOM M KJIMEHTOM, areHTOM W TPUHIIMIAIOM, COTPYIHUKOM M paboTojaTeneM, MU MEXITy
ACJIOBBIMH  ITAPTHEPAMMU. OHu Takxe MOr'yT BO3HHMKHYTb MW MCXKAY UYICHAMH CEMbHU, B paMKax
BOJIOHTEPCKOU pabOThI MIIH B JIFOOOM JPYTrOM Cllydae, KOria CTOPOHBI ISHCTBYIOT HeopuInaabHO. [TouTu
BO BCEX CNy4Yasx, KOTJa TaKHe OTHOIICHHS BO3HHKAIOT, OHH B COOTBETCTBHH C TPAXKIAHCKHAM IPABOM
paccMaTpuBarOTCS Kak Tmeperada (UAYIUApHBIX O0S3aHHOCTH, a JIIOOBIC OTHOIICHUS, MPU3HAHHBIC
(GuAyIUapHBIMH, CYMTAIOTCS JOCTATOYHBIMU. OJTHAKO MBI HE BUIMM OCHOBAaHHUH, MO0 KOTOPHIM HAJIMYHEC
TakuX 005A3aHHOCTEH JTOJHKHO SIBIISITHCS 00SI3aTEIBHBIM YCIOBUEM.

[Mpumepamu TIOBeIeHUS, KOTOPOE MOXKET MOBJEYb 32 COOOH OTBETCTBEHHOCTHh MO paszzieiy 4, MOryT
SIBIISITBCSI CIICAYIOIIME JeNa:
® COTPYOHHK KOMIIAHWH, 3aHUMAOMIEHCS  pa3padOTKOH  MpOrpaMMHOTO  OOecTedeHwus,
BOCTIOJIB30BAJICS CIYXKEOHBIM JOCTYIIOM K TIPOTPAMMHOMY OOECTI€UeHHIO ISl KJIOHHWPOBaHUS,
HaMmepeBasCh OT COOCTBEHHOTO UMEHH MPOJIaBaTh MPOJAYKIUIO KOMIIAHHU;
® a/IBOKaT, KOTOPBIH CHAN JEHBIM CO CHeTa JIMIA, BBIAABIIETO €My JOBEPEHHOCTb, C IIEJIBIO
WCIIONIB30BaHUs WX B JIMYHBIX LesIX. J(oBepeHHOCTh mpeaycMmaTpuBana s HEro TaKyko
BO3MOXKHOCTh, OJHAKO IIPEBBIIICHHE WM CBOOOJBI JIEHCTBHI OBUIO PAcCMOTPEHO Kak
MPECTYIJIEHUE MO pasaeny 4;
® COTPYAHMK, KOTOPBIM YIMYCTHJI BO3MOXXHOCTH MOJMHCATh Ba)XHBIH JOTOBOpP C TEM, YTOOBI €ro
MOJIITMCAJT €T0 KOJIIeTa UM KOHKYPEHT;
e  JIOBEPUTEJBHOE JIHUIO, KOTOPOE ACUCTBYET B HApYLIEHUE YCIOBHH JOrOBOpa JOBEPUTEIHLHOTO
YIpaBJIeHHS C TENBIO MTOTyYSHUS BHITOBI ISl ceOsl WM IPUIWHEHUS yIep0a IpyTruM;
® IMPEKTOp KOMIIAHWW, KOTOPBI HEUYECTHBHIM O0pa3oM BOCIIOJIB30BAJICS IOIYYEHHOHM WM B
KaueCcTBe TUPEKTOpa WHPOPMAIIHS C TENTbI0 N3BIICYECHHUS JIMYHON BHITOJIBI,
® COTPYAHMK, KOTODPBII 370yNOTpeOIseT CBOMM TOJI0XKEHHEM C LIEIbI0 Mepefadyn JOrOBOPOB WM
MIPEIOCTABICHHSI CKUIOK CBOUM JAPY3bsIM, POJTHBIM MIIH KOJIJIETaM.

3.6.2 HenpaBoMepHoe NpUMeHEHHE YTOJOBHOIO MPaBa B 00J1aCTH HAJIOTOBBIX CIIOPOB:

[lo mepe Toro, kak (hUHAHCOBBIE MaxXMHALMS CTAHOBSTCA Bce Oosiee CIIOKHBIMH, OJTHO U TO XK€ JesTHHE
MOJKET OBITh COBEPLICHO B HApYLICHNWE HECKOJIBKUX Pa3HBIX 3aKOHOB. Ha pa3HBIX 3Tamax paccieoBaHUs
MIPECTYIUIEHUH B 006JaCTH (PMHAHCOBOMN AEATEIHHOCTH, B TOM YHCIIE Ha 3Talle MPeIOTBPAICHHS, PO3bICKA,
paccieoBaHUs WIM CyAe€OHOTO IIPECIIENOBaHMs, a TAKKE B3BICKAHMS KOMIIEHCALMU 33 IOCJIEACTBUS
MPECTYIUIEHUS, MOTYT IPUHUMAaTh y4acTHE CaMble Pa3HbIE TOCYAAPCTBEHHBIE BEJOMCTBA. Y CIICIIHOE
B3aMMOJECHWCTBHE W COTPYJHHUYECTBO MEXIY pa3IMYHBIMH BEIOMCTBAMH SIBIIIETCS HEOOXOAMMBIM
YCIIOBHEM HE TOJIBKO Ul 3G (EKTUBHOTO CyleOHOrO MpeciIeOBaHHs 32 COBEPILICHHE MPECTYIUICHUH B
oOmacti (PMHAHCOBOM NEATETHHOCTH, HAPUMEDP, MOLIEHHUYECTBA WIHM YKIOHEHHUS! OT HAJIOrOB, TO U JUIA
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obecrieueHUs MPEeACKa3yeMOCTH MPUMEHEHHs TpaBa (mpu nmpuMeHeHnd npuHnouma nullum crimen sine
lege) u HemomyIIEHUS TPeCIeNOBaHIs JIMIA IBAXK/IBI 3a OHO K TO JKe MpecTyrienne (non bis in idem).

3.6.2.1 Poccuiickas Dedepauusn

B cootBetctBum co cratheit 140 gacteio 1 YronoBHO-mporeccyanpHOro kojekca ([loBoast m ocHOBaHMe
JUTSL BO30Y>KIICHHS YTOJIOBHOTO JIeNa), TIOBOJOM JJIsi TPOBEACHUSI paccielOBaHUi 110 JieJlaM O HaJIOTOBBIX
MIPECTYIJICHUSIX B COOTBETCTBUU €O cTaTtbel 198 m wacthio 2 crathu 199 YromoBHOro Kojekca MOXKET
CIIY’)KHTH TOJIbKO OTYET HAJIOTOBBIX OPTaHOB. YKa3zaHHOE MoJiokeHue Obuto mobasimeHo B 2009 roxy BO
BpeMsi mpe3ugeHTcTBa Jmutpus MenBeneBa mocie MOSBICHHUS 3asBJICHUNA O HE3aKOHHOM YTOJIOBHOM
NPECICAOBAaHUN 33 COBEpIICHHE psAa HapyIICHWH HAJIOTOBOTO 3aKOHOJATENbcTBA. llonokeHHEM ObLT
BBEICH MEXaHU3M B3aUMOCHCTBHSI HAJIOTOBBIX U CyJEOHBIX OPIaHOB.

HenarHo ObLIM mpezsioKeHBI MOMPABKH B 3TO IMOJIOKEHHUE: 3akOHOMPOeKT (Ne 357559-6), kortopsiid
cefiyac HaxOJUTCS Ha OOCYXJICHUH, JODKCH HMCKIIOYUTH TpeOOBaHWE O BO30YXKICHUU CIEICTBECHHBIMU
OpraHamMy yroJIOBHOTO IMPOHM3BOJCTBA MO JeJlaM O HaJIOTOBBIX MPECTYIJICHUSX TOJIHKO Ha OCHOBAHUM
3asIBJICHHS HAIOTOBBIX OPTaHOB ™ ".

CrnencTBeHHBIH KOMHUTET HOACPKaI NPEATIOKEHHBIE OMIPABKH, TOCKOJIBKY OHHU HO3BOJISAT CYIIECTBEHHO
COKPAaTUTh KOJIIMYECTBO YTOJOBHBIX [ell, BO30yXkaeHHBIX B mepuonx ¢ 2009 roma, a Takke CHHU3UTH
Harpys3Ky Ha OIIEpaTUBHBIE U CIIEACTBEHHBIE OPTraHEbl.

OcHOBHOE BO3pakeHUE NMPOTHB YKA3aHHBIX MTONPABOK 3aKJII0YAETCS B TOM, YTO PEIIEHHE O BO30YKACHUH
pacciefoBaHusl 1O JeJaM O HaJOrOBBIX TNPECTYIUIGHHAX JOJDKHO TNPUHUMAThCcs HAa OCHOBAHUU
3aKJIIOUEHHS] COOTBETCTBYIOIIUX CHEIHAIBHBIX OPTraHOB (HAJOTOBBIX OPTaHOB) U C YYETOM BEPOSITHOCTH
HE3aKOHHOTO MM H30MpaTenbHOro CyAeOHOro NPOM3BOACTBA, a TAKKE HEOOXOIUMOCTH 3allUINAThH
TpaKJaH OT HEPEeJIKO HE3aKOHHOTO U HENPeICKa3yeMoro Cy/IeOHOr0 IpeciieIOBaHusI.

3.6.2.2 Meostcoynapoonsie cmanoapmaol

B cooTrBercTBMHM C TperneneHTHBIM TpaBoM EBporefickoro cyma To TpaBaM dYelIOBEKa, HAIOTOBBIE
pa3buparenbCTBa, Kak NpPaBWIO, HE MOANANAIOT IOJA JIeHCTBHE CTaThU 6, MOCKOJBKY BOIIPOCHI
HAJIOTOO00JIOKEHUS TIO-TIPEKHEMY SBIISIIOTCS OCHOBHOW YacThIO MPEPOTaTUBBI MyONWYHBIX BIACTEH, M
MyOMYHBIA XapaKTep OTHOIIEHUH MEXIy HAaJOTOIIATEeNbIINKAMH W HAJIOTOBBIMH OpraHaMH OCTaeTCs
npeoOnamaomuM (cM. ToctanoBieHue bonbmoit [lanater mo aeny «@eppayyunu npomue Hmanuuy
(Ferrazzini v. ltaly), § 29). Cratess 6 He pacmpoCTpaHsSeTcsi Ha pa3OUpaTENLCTBA, KACAIOIIHECS
WCKITIOYUTEIHHO HAJIOTOBBIX pPa30MpaTeNbCTB HITH Pa30UpaTeNbCTB, CBA3aHHBIX C HAYMCIEHHEM TIeHe! 3a
HECBOEBPEMEHHYIO YIUIATy HAJOTOB, IIOCKOJBKY OHH SIBJISIOTCS, IO CYIIECTBY, MaTepUaIbHON
KOMITGHCAlMell 3a BpeJ, HAHECEHHBIH HAJIOTOBBIM OpraHaM, a HE HMMEIOT LENbI0 TMPeloTBpallcHUE
peumauBa (CM. pelieHue no aeiny «Mue oe Booguyxaim npomus @panyuuy (Mieg de Boofzheim v.
France)).

C npyroil CTOPOHBI, NPU HAJUYMU OIPEACICHHBIX OOCTOSTEILCTB HAJIOTOBBIC MPECTYIUICHHS MOTYT
MONNAAATh IO/ YTOJOBHEIN actekT cratbu 6: EBponeiickuii Cyn MOCTaHOBWII, YTO CTaThsi 6 MOXKET OBITH
MPUMEHEHA B JIeJlaX, KAaCArOIIMXCs MEHU 3a HEYIUIaTy HAJIOrOB IPU HAJUYMU Cleayronux ¢gaktopos: (1)
3aKOHOJIATEILCTBO  NPEIyCMATPUBACT HAYMCIEHWE TIEHW I BCEX TPaXKAaH, SIBISTIONTUXCS
HaJIOTOIUIATENbIUKaMU; (2) TieHs Obljla HavyKclieHa He B KaYeCTBE KOMIIEHCAIMK yIiepOa, a B KauecTBe,
TJIABHBIM 00pa30M, Haka3zaHUs I MPEIOTBPAIICHUs MOBTOPHOTO COBEPIICHHS IpaBoHapyiieHus; (3)
MeHs OblIa HAYMCIICHA B COOTBETCTBUH C OONICTIPHHSATHIM TPABUIIOM B KA4e€CTBE CIACPKHUBAIOIICH H
KapaTenpHOW Mepbl; W (4) pa3sMmep IEHH SBISIETCS CYNIECTBEHHBIM (CM. ITOCTAaHOBIIEHHE MO eIy
«banoenyn npomus ®@panyuuy (Bendenoun v. France). YronoBHBII XapakTep NPECTYIUICHUS MOXET
CIY)XUTh JOCTaTOYHBIM OCHOBAaHHMEM I NPUMEHEHHS CTaThbu 6 HE3aBHCHMO OT TOTO, HACKOJIBKO

0 Iiapupii cMbich NPEANOIAaraéMplX IONPABOK — HCKIIOYMTh M3 YrOJOBHO-IPOLECCYaJbHOIO KOJEKCa CIELHabHOE
IIOJIOKEHUE O AOMYyCTUMOCTU BO36y)K}16HI/I$[ YTOJIOBHBIX J€JI O «HAJIOTOBBIX MPECTYIUVICHUAX) UCKIIOYUTCIBHO Ha OCHOBAHUU
IpeACTaBIeHHOr0 3aKmo4yeHus opranos ®HC.
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HEOOJIBIIION SIBISIETCS TEHs 32 HeyIuiaTy Hajaoros (10% OT mepecMOTPEHHBIX HAJOTOBBIX 00A3aTEIbCTB B
nene «fOccuna npomus @unasnouuy (Jussila v. Finland [GC], § 38). AmamoruunsiM o00OpasoM
EBpornieiickuit Cyq MOCTaHOBHJI, YTO CTaTthst 6 B €€ YrOJIOBHOM acIeKTe MOXET OBITh NMPUMEHEHa B
OTHOIIICHMH TAMOXXEHHOTrO mpaBa (CM. moctaHoBieHue 1o aeny «Canabuaky npomus Dpanyuuy
(Salabiaku v.France)), xoHKypeHTHOTO mpaBa (CM. MOCTaHOBIeHHE Mo aeny «Komnanus “Cocveme
Cmeniou” npomus ®@panyuuy (Societe Stenuit v. France)), a Taxxe mrtpadoB, HasaraeMbix CyJI0M,
00JIaJafoIMM KOMITETEHIMEH B JeNax 1mo (pUHAHCOBBIM BOIpocaM (CM. MOCTAHOBJIEHHE 110 neny «I ucce
npomue @panyuuy (Guisset v. France)).

B psane nen mporus llIsennn EBpomneiickuit Cyx mpuiien K BBIBOAY, 9TO M MPOU3BOJACTBO MO JIEIaM O
HAYKCJIEHHH TIEHH 32 HEYIUIATy HAJIOTOB, U YTOJOBHOE MPOM3BOJICTBO 10 JIejiaM 00 YKJIOHEHHH OT yIUIaThl
HAJOrOB IO CBOEMY XapakTepy SBISIOTCA YTOJOBHBIMH (CM. MOCTAHOBJIEHHs 1O aenam «Manaccon
npomue Illeeyuu» (Manasson v Sweden), «Posenxsucm npomue I[lseyuuy» (Rosenquist v Sweden),
«Cmopbépamen u Xapeuz npomus Llleeyuu» (Storbraten and Haarvig v Sweden)).

[Ipu 3TOM BO3MOKHOCTH NPUMEHEHHS YIOJIOBHOTO acleKTa CTaThU 6 K ONpPENEeNICHHBIM JAeiIaM IO
HAJIOTOBBIM CIIOPaM MOXET IMPUBECTH K BEPOSITHOCTU HAKAa3aHUS OZHOTO U TOTO k€ (PM3MUECKOro JIMIa
(MM KOMNaHWM) ABaXIbI, 4TO cornacHo cratbe 4 Ilporokona Ne 7 smusercs Hapymenuem. Cratbs 4
ITpotokona Ne 7 mpeaycMaTpuBaeT TapaHTHIO TOTO, YTO HUKTO HE JOJDKEH OBITh CyJUM WM HaKa3aH 3a
NPECTYIUICHHE, 33 COBEPIIEHHE KOTOPOro OH YK€ ObLI OCY)KICH WIJIM OIpaBlaH (CM. IIOCTAaHOBJICHUE II0
neny «Cepreit 3onoryxun npotuB Poccuny» (Sergey Zolotukhin v Russia).

O ToM, Kakoe Ba)XHOE 3HAYCHHE MMEET B3aMMOIEHCTBHE MEXIY TOCYIapCTBEHHBIMH BEJIOMCTBAMU B
pamMkax OOpbObI C HAJOrOBBIMH MPECTYIUICHUSAMH, 0c000 roBopwiock 14 okTsa0ps 2010 roma B
Pexomennanuu Coera ODCP 1o pa3BUTHIO COTPYAHUYECTBA MEXAY HAJIOTOBBIMU OpraHaMU U UHBIMHU
NPaBOOXPAHUTEIBHBIMI OpraHaMd MO 0oppOe ¢ THKKUMHU NpEeCTyIUIeHHsIMH, B KoTtopoil CoBer
PEKOMEH/IyeT ToCyJIapcTBaM-WwiIEHaM CO37aTh B COOTBETCTBUM CO CBOWMH IPAaBOBBIMH CHCTEMaMU
3¢ PEKTUBHYIO MTPABOBYIO U aJMHUHUCTPATUBHYIO CTPYKTYPHI 1 00€CIIednTh HEOOXOANMMOE PYKOBOJCTBO,
HalpaBJIeHHOE HA TPEJOCTABICHHE HAJOTOBHIMH OpPraHaMH COOTBETCTBYIOIIMM  BHYTPEHHUM
NPaBOOXPAHUTEIBHBIM OpraHaM MH(OpPMAaIuH O MOJO3PEHHSAX B COBEPIICHWH TSHKKHUX IMPECTYIUICHHH,
BKJIIOYasi OTMBIBAHUE JIeHET M (MHAHCHPOBAHUE TEPPOPH3MA, YTO BBITEKAET W3 OCYIIECTBICHUS HUMH
CBOMX 0053aHHOCTEH.

3.6.2.3 Eeponeiickasa npakmuxa 6 o001acmu cOmpyoOHUYeCcmea u 63aUMOOCUCHEUS MeHCOY
HA10206bIMU U C1€0CHIBEHHBIMU OPZAHAMU, 4 MAKMHCE NPOKYPaAmypamu

OBCP BBIACIICT YCTBIPEC MOIACIH, KaXAasd M3 KOTOPLIX IMPEAYyCMATPUBACT CTPATCTHIO KOOPAWHALIUN
rocygapCcrBaMu  paccCiicIOBaHUs (I)I/IHaHCOBBIX HpeCTYHJIeHI/Ifl, a TakKXkE MCKBCIOMCTBCHHOI'O

B3aMMOJIEHCTBHS MEXK/Ty HAJTOTOBBIMH U CIICJICTBEHHBIME OPTaHAMH, a TAKKE IPOKYpaTypamu .

Mopnens 1: Ilpumensierca B I'epmanum, IIseiinapun u CoennnenHoM Koponesctse. B coorBercTBHM €
9TOH MOJIeNb HAJOrOBbIe OpraHbl (Hampumep, ['ocymapcTBeHHOe yrpaBiieHHe BennkoOpuraHuu 1O
HajoraM ¥ TaMoxkeHHbIM cOopam B CoenuHeHHOM KoposieBCTBE) OTBEYalOT 3a PYKOBOACTBO U
NPOBEICHHE PACCIICAOBaHHH.

Mopens 2: Ilpumensiercs B ABcTpuu, AzepOaiimkane, Octonun, Beurpuwm, JlatBuu, Hunepmanmax,
Hoptyramuu, Cepbun, Mcnanuu (Taxke cM. moaens 4 Hwke) u llIBennun. Hamorossie opransl OTBEUalOT
3a MPOBEACHUE PACCIENOBAHUI TOJ PYKOBOJICTBOM T'€HEPAIbHOTO MpOKypopa (uwid, kak B VMcmanwu,
JTOTIPAIITUBAOIIETO CYIbH).

B Benrpun, HanpuMep, 1axe B TeX ClIydasx, KOTr/a IMOJIMLIUSA WIIN UHBIE CIEACTBEHHBIE OPTraHbl HAXOIAT
JIOKa3aTeNbCTBA TIO JejlaM, KOTOphIe OTHOCSTCS K KOMIIETEHIIMM HAJIOTOBOM WM TaMOKEHHOU
aJIMAHUCTpAlUil (HanmpuMmep, HAJIOTOBbIE MPECTYIUICHUS ), OHU O0s3aHBI COOOMIUTH 00 STOM HAJIOTOBOM

8 03CP (2013 rom). DddekTrHBHOE MEKBEIOMCTBEHHOE COTPYIHHUYECTBO B 00JacTH OOpHOBI C HAJOTOBBIMH M IPYTHMMH
(uHaHCOBBIMHU MpecTymuieHusIME, cTp. 13-14. http://www.oecd.org/ctp/crime/effective-inter-%20agency-cooperation-report.pdf
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WIH TaMOXXCHHOU AIMUHUCTpalOUAM, KOTOpbIC, B ClIy4dac HCO6X0}II/IMOCTI/I, AOJDKHBI  IIPOBECTHU
paccicaoBaHueE.

Mopens 3: Ilpumensercs B ['pemum u Typuum. 3a mpoBeleHHE paccielOBaHUM OTBEYaeT
CHENMAIN3UPOBAaHHbIM HAJIIOTOBBIM OpraH MojJ Hag30poM MuHuCTepcTBa (PMHAHCOB, HO HE BXOJSIIUI B
HaJIOTOBYIO aIMUHUCTPALHIO.

Mopnens 4: Ilpumensiercss B benbrun, Yexun, Hanun, Ounnsaauu, @pannuu, SAnonun, JlrokcemOypre,
Mexkcuke, Hopserun, CnoBakuu, CioBennn u Mcmanuu (B KOTOPOH CyIIeCTBYeT THOPHI JaHHON MOJENN
1 Mojenu 2). 3a IpoBeIeHNe pacciieZIOBaHNI OTBEYAIOT MOJIUITUS FITH IIPOKYpaTypa.

Wranus He BKIroueHa B ueThipe ykazaHHbile ODCP monenu. «B Mrtanuu moiaHOMOYHS MO MPOBEIACHUIO
paccienoBaHui  (DMHAHCOBBIX TMPECTYIUICHWH, BKIIOYAs HAJOTOBBIC MPECTYIUICHHS, IepeaaHbl
dunancosoii reapauu (Guardia di Finanza), kotopas MoXeT NMpPOBOIUTH TaKHE PacClieOBaHHs Kak
HE3aBUCHMO, TaK M MOJ| PYKOBOJICTBOM T'€HEPAIBLHOTO MPOKypopa. OUHAHCOBAsK TBapIusl TAKKE MOXKET
HPOBOAUTH TPAKAAHCKO-HAIOTOBBIE PACCICIOBAHKS M NMPOBEPKHM B paMKaX CBOUX aJMHHHCTPATHBHBIX
TOTHOMOYHI 2,

OD2CP noguepkuBaeT, YTO AJs1 B3aMMOBBITOJHOIO COTPYAHHYECTBA PA3IMYHBIX BEJOMCTB Ha Ka)IOM
JTamne paccieJOBaHMs OCHOBHBIM YCIOBHEM KOOPAMHUPOBAHHOW paOOTHI SABJSIETCS aKTHBHBIH OOMEH
uHpopmarmeir. B cBa3u ¢ 3TUM HaOmonaeTcss TEHACHUUS OOS3bIBaTh HAJIOTOBBIE OpPTraHbl IIPH
MPOBEJICHNH ayAuTa WM aHAJIOTHYHBIX TMPOBEPKaxX cOOOWIATh MONUIUH HIU MPOKYpaType O JIIOOBIX
JIOKa3aTeJIbCTBAX MIIH MOJO3PEHUSAX O TSHKKHX MPECTYIUICHUSX.

B MHWranumn, Hampumep, ecid HAJOTOBBbIE OpraHbl OOHAapY)KHUBAIOT JIOKAa3aTelIbCTBA BO3MOXKHBIX
NPECTYIUICHUH, OHM 00s3aHBl MPEKPAaTUTh COOCTBEHHOE paccielOBaHHE W HEMEAJICHHO COOOIINUThH O
CBOMX IOJO3PEHMIX COOTBETCTBYIOLIMM CyneOHbIM opraHaM. B Hopsernn HamoroBbele OpraHbl JOJIKHBI
coo0IIaTh B MOJUIMIO O JIOOBIX MOJO3PEHUSX B COBEPIICHUH NPECTYIUICHHS OINPEeNICHHON CTeleHH
Tsokectdn. B Ilopryramum mnr000ff TOCYymapCTBEHHBIM CIHyXKaIlWd, KOTOPOMY CTajl0 H3BECTHO O
COBEPIIIEHHOM TPECTYIUICHUH, 00s13aH cOOOIHTE 00 3TOM | eHepabHOMY TIPOKYPOPY.

183:
CyHIeCTByIOT YETBIPE OCHOBHBIC MOJICJIM COOTBETCTBYIOUICTO PACHIMPEHHOTO COTPYAHNYCCTBA 8

1. CoBMecTHbIE CIEACTBEHHbIE TPYIBI ITO3BOJSIOT BEJOMCTBAM, MMEIOIIMM OOIIME HHTEPECHI,
OCYIIECTBIISITH COBMECTHYIO paboTy Haj paccienoBaHueM. COBMECTHBIE CJICICTBEHHBIC TPYIIIIBI
oOMeHuBaroTcss wH(poOpmaiueil, a mnpuBiIeueHHe K pabdoTe ciemoBareneil pa3IUYHOTO YPOBHA U
MOATOTOBKU TO3BOJIIET UM IOJYYUTh JOCTYI K IIMPOKOMY CIEKTPY HAaBBIKOB U 3HaHMU. [IpoBenenue
COBMECTHBIX paccile/JOBaHU MOXET TI03BOJIMTh HW30ekKaTh AyOJNMPOBaHUS, KOTOPOE SIBISETCS
Hen30eXKHBIM TIPH TMapajuleNbHBIX pacclieioBanusX. [IpegocTaBieHre BO3MOXHOCTH JIOJKHOCTHBIM
JUIAM KaKJIOTO BEIOMCTBAa COKYCHPOBATHCS HA PA3IMYHBIX ACHEKTaX paccle0OBaHUS B 3aBHCHMOCTH
OT UX OIBITA M TIOJTHOMOYHUH MO3BOJISIET OBBICUTH 00MIYI0 3 ()EeKTUBHOCTD.

B Yexum, Hanpumep, ACHCTBYET MEXBEJOMCTBEHHOE COTJIAILICHHE, COTIACHO KOTOPOMY MUHHCTEPCTBO
¢uHaHCOB ¥ nonunus MoryT hopmupoBats ad hOC coBMECTHBIE CIIEACTBEHHbIE TPYIIIbBI ISl TIPOBEICHHS
OTJENbHBIX pACCIENOBaHUH. 3a XOJOM MEXBEIOMCTBEHHBIX pAacClIClOBAaHUN IIOCTOSHHO CIEAUT
COBMECTHOE CIIeHHaIbHOE NOApa3elieHne, KOTOPOEe OTBEYAET 3a €ro OpraHM3alfi0 U KoopauHauuio. Ha
CETOAHSIIHUM JIeHb, B IPOBEICHUH TaKOT'O POAA COBMECTHBIX PacCiel0BaHUN 3a/1eICTBOBAHbI MMOJIULIUS U
TaMOXEHHas aAMUHHUCTpaLys (KOTopas OTBEYAET 3a paccielOBaHUE JIel O IIPE/I0JIaraéMoM YKIOHEHUU
ot ymiatel H/AC wnm HamoroB g moTpedWTeNs), IpU TOM, YTO TEOPETHUYECKHM MOTJIa MPHUHUMATh
y4acTHe M HaJIoroBasi aMMHUCTpauus (IIPHU 3TOM AEHCTBYIOT KECTKUE OrpaHUYEHUs B 00JacTu oOMeHa
uHpOpMaIMeld O Hajorax Ha JIOXOJbl M KaluTal, YTO MOXET OrPaHH4YMTh Y4YacTHe HaJlOTOBOM
agMHUHHACTpannu Yexun).

182 |pid., crp. 33.
188 |pid., crp. 17-18.
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B ®uHasiHIMU COBMECTHBIE CIICACTBEHHBIC TPYIIBI WKW pabodme TPyMIbl (GOPMUPYIOTCS W3 YHCIa
NpeJICTABUTENICH TONUIMY, TaMOXXEHHBIX W IOTPaHUYHBIX OpraHoB. B Benrpum coriamenust o
MPOBEJICHNH COBMECTHOTO pacCleIOBaHUS JOJDKHBI OBITh 0JIOOPEHBI TeHEPATBHBIM MPOKYPOPOM, MPH
9TOM B Clydae, €CJIH MpoBeACHUE OQUIHMAILHOTO COBMECTHOTO pAacCleIOBaHUs HE TNPU3HAETCS
HEOOXOJUMBIM, B TIOMOIIb BEJIOMCTBY, MPOBOAIIEMY pPAaCCIICIOBaHUE, MOXKET OBITh OTKOMAaHIUPOBaH
MPEACTaBUTENb, O0JATaroNMii HEOOXOIUMBIMH HaBBIKaMH W ombIToM. B Croenun ¢ 2009 roma 3a
JIeSITEITPHOCTHIO0 MEXKBEIOMCTBEHHBIX CIICJICTBEHHBIX TPYIII CIEIUT FeHEePATbHBIA POKYPOD.

2. Me:XBeIoOMCTBEHHbIE LIEHTPBI Pacciae0BAHUN CO3JAI0TCS B MENSIX [IEHTPATU3AIMH TPOIIECCOB IS
coopa m aHanmmza wHbOpMAIUHU Ui psaga BemoMmMcTB. OHM MOTYT C(OKYCHPOBATHCS HAa KOHKPETHOM
reorpaduyeckoil 00JacTH WM BHJIE TPECTYITHOM JEATEIILHOCTA WM WUIPaTh O0Jiee IIMPOKYI0 POJb B
nporecce obMeHa uHpopManuei. LIeHTpsl paccieoBaHMI TPOBOAST aHaiM3, OCHOBBIBASCH Ha
MEPBUYHOM HCCICIOBAaHUM, a TarKke WH(OpMAIMK, TMOJYYeHHOW W3 3aJeiCTBOBAHHBIX BEIOMCTB.
[IpenmMyIiecTBO IEHTpaIM3aMKA 3aKI0YaeTCs B pa3pa00TKE CICIUATH3HUPOBAHHBIX CHUCTEM, a TaKkKe
MOJTyYEHUH MPEICTABUTEIIIMU [ICHTPOB 3HAHWM M OMbITa. 3a CUET pacHpeieiicHUs] PacxXollOB MEKIY
3aJ1eiiCTBOBAHHBIMHU BEJJOMCTBAMH BO3MOXKHO CHIXKCHHUE OIO/PKETHBIX PacX0JIOB.

B ®unasiHauu, HampuMmep, MPH HAJIOTOBOM aaMHHHUCTpanuu chopmupoBano MHbopmannonHoe
nonpazaeneHue mo TeHeBod 3koHOMEKe (Grey Economy Information Unit mmum GEIU), B 3amaum
KOTOPOTO BXOJHT B3aUMOZCWUCTBHE C TOCYAapCTBEHHBIMH BEAOMCTBAMH B paMKax OOpbObI C TEHEBOU
sxonomukoi. GEIU umeer mpaBo Ha moiy4deHue Bcel HeoOX0auMoi HHPOpMayy OT APYTHX BEIOMCTB
JaKe B TeX CIyYasix, KOrJa JOCTYI K 3TOH MH(POPMALIUK MPH OOBIYHBIX YCIOBUAX ObLT OBl OTpaHUUCH W3-
3a ee xoH(puaeHIMansHOCTH. GEIU OT MMeHN CBOMX MapTHEPOB 3aHUMAETCS MOATOTOBKOWH OTYETOB O
COOJIIOJICHUM YCTaHOBIICHHBIX 3aKOHOJATELCTBOM TPEOOBAaHUM, W JaHHBIE OTYETHl BKIIOUYAIOT B ceOs
CBEJICHUS O TPEANPUHUMATEILCKOW NeSTENbHOCTH, ()UHAHCOBOM TMOJOXKEHUH M Ap. (QU3NYECKUX H
IOPUINYECKUX JIULL.

3. DddeKTHBHBIM CTOCOOOM Tepelayd HaBBIKOB M YCTAHOBICHHMS KOHTAaKTOB MEXKIy pa3IHYHBIMU
BEJJOMCTBAMHU SBISIETCS KOMAHAMPOBAaHHUE COTPYIHHKOB B pa3iH4YHble BeAOMCTBAa. Bo Bpems
HETIOCPEACTBEHHON pabOoThl B TMPEANUCAHHOM BEIOMCTBE KOMAaHAMPOBAHHBIE COTPYIHHKH MOTYT
nepeaBaTh CBOM HaBBIKH, OBIT U MPO(ecCHOHaIbHbBIC 3HAHHS.

B pamkax maHHOHW MoOzeNM dalle BCEr0 MHPOHMCXOAUT KOMaHIMPOBAHHE COTPYIHHKOB HAaJOTOBBIX
aAMUHUCTpAaUMil B OpraHel NONMUUM MJIM HWHBIE PAaBOOXPAHUTENBHBIE OPraHbl, YTO MO3BOJISIET
COTPYJHUKAM  TIOJNHIMK  TOJB30BaThCS  (MHAHCOBOM  DKCIEPTHU30M  COTPYIHHKA  HAJIOTOBOM
agMmuHUcTpauuu. [Ipumepsl nanHOW Mozenu MokHO HaiTu B benbrum ( LlenTpansHoe ynpasineHue 1o
NpeayNpeXICHUI0O OPTaHM30BAaHHON SKOHOMHMYECKOH M (MHAHCOBOH IpecTymHOCTH), BeHrpuu
(Ympasienue no 60pr0e ¢ Koppynuuei U S5KOHOMHYECKHUMH TpecTymieHusmu), Mpnanaun (bropo mo
KpUMUHAILHBIM akTuBaM), Hunepnangax (Cimyx6a ¢puHancoBoi mH(bopManuu 1 pa3senku), Hopseruu,
ITopryranun u CoenunenHom KoponeBctBe (AreHTcTBO 1m0 OOppO€ € TSHKKHMMU OpPraHU30BaHHBIMHU
MPECTYIICHUSMH).

Y @paHuuu yxe ecTb YCIEHIHBIH ONBIT COTPYAHWYECTBA MEXKIY OpraHaMH IMOJUIMU U HaJOrOBBIMH
opranamu. Hayuonanehas Opueada no npogedeHuio 3KoHoMuyeckux uccieooganuil (Brigade Nationale
d’Enquétes Economiques wiu BNEE) cocrout n3 npuGmusutenbHo 50 HANOTOBBIX HHCIIEKTOPOB,
KOTOpble paboTaloT B ciIyx0e CcyaeOHOH NONMMUIUM M YYacTBYIOT B pPAacCieOBAaHUM (DUHAHCOBBIX
npectywieHuid. Hayuonanvnas opucada no 6opvbe ¢ KOHOMuYeckumu npecmynienusmu (Brigade
Nationale de Répression de la Délinquance Fiscale nwamiu BNRDF) siBisiercst yroJoBHBIM TOApa3aeeHueM
MOJIMIIMK, KOTOPOE 3aHWMAeTCsl paccle/IOBaHUEeM TSDKKMX HAJOTOBBIX —NpecTyIuieHWd. Bpurana
NPUBJIEKAET HAJOTOBBIX MHCIEKTOPOB K HEMOCPEICTBEHHO CaMOMY pacCieJOBaHUIO TakKuX [ell,
00BeIUHSA TaKUM 00pa3oM WX 3HAHWS B 007acTH (PHMHAHCOB C MPOIECCYaTbHBIMHU HABBIKAMHU CYIEOHON
TIOJIWIIN Y.

B UTanum npuHATO KOMaHAWPOBATh COTPYAHUKOB C HEOOXOAMMBIM HAaBhIKAMH B cpepe HAJOroB WU
TaMOXKEHHOI0 JieJla B MPOKYyparypy. OTO MO3BOJISIET HE TOJBKO OOBEAMHUTH HEOOXOIUMbIC HABBIKH U
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3HAaHHA, HO M CIOCOOCTBYET cO37aHMi0 Oosiee 3(()EKTUBHBIX OTHOIICHHNA MEXIY 3aJciCTBOBAHHBIMU
BEIOMCTBAaMHU. AHAJIOTUYHBIHN TIOIX0JT IPAKTUKYeTCS B ABCTpruH 1 benbrun.

4. Ipyrue MoJeJu MOCTPOSHBI HA CTPATETHIX, KOTOPhIE BKJIIOYAIOT B ce0sl COBMECTHOE MCIIOJIb30BAHUE
0a3 OaHHBIX, TOATOTOBKA U PAacIpOCTpaHEHHE MAaTEPHAaIOB CTPATETHUECKON pa3BelKU (TaKUX KaK ra3eThl
U CBOJKH), (popMHUpOBaHNE COBMECTHBIX KOMHTETOB UISi KOOPIMHAIIMN TIOJIUTUKH B chepe COBMECTHBIX
00s3aHHOCTEH, TPOBENICHHE MEKBEJOMCTBEHHBIX 3acelJaHWii W OOy4aromMX CeccHil aiusi oOMeHa
uHpOpMaleld N0 TeHACHUUSM B cepe (UHAHCOBHIX NPECTYIJICHWH, a Takke OOMEHa MepeqoBbIM
OIIBITOM.

B ABcrpumn, Hanmpumep, cozgana padouas rpynmna i 00pbObl cO B3ITOYHUYECTBOM M KOpPYMLUEH, B
COCTaB KOTOPOW BXOJAT COTPYAHMKH KaK HaJOrOBOM afMUHHCTpalMM, TaK U MpOKypaTypsl. I'pymnmna Ha
PEryJsIpHOH OCHOBE IIPOBOJUT 3acCEAaHUs] C MPEICTABUTENSIMH IPYTUX BEIOMCTB M OpPraHU3YET
oOyyarole CecCHM C IeNbI0 Pa3BUTHs JHYHBIX KOHTAaKTOB M OOMeHa wuHpopmanuei. ['epmaHus
paboTaeT Mo aHaJOrMYHOM cXeMe, KOTOpasl BKIII0YaeT B ceOsl B3aUMOJICHCTBUE HAJIOTOBBIX, TAMOYKEHHBIX
OpIaHoB, a TAK)KE YNPABICHUS YTOJIOBHOTO PO3bICKA KaK Ha OOILIEM YpOBHE, TaK M B paMKaX COBMECTHOI
paloThI [0 OTAETIBHBIM JeIaM.

3.6.3 3akaouenus

OgHuM M3 LIMPOKO HCHOJIB3yEeMbIX MEXaHM3MOB pa3pelleHHs TpakIaHCKUX cropoB B Poccuiickoit
Denepanuu sBIsSETCS BO30YXKICHHE YrOJIOBHOro nena. Bo3OykaeHne yrojoBHOrO Jena MO 3asBICHHUIO
OJIHOH U3 CTOPOH (WJIM HECKOJBKHX CTOPOH) JEIOBOIO COTPYAHHUYECTBA NMPOTHB APYro CTOPOHBI (HIIH
TPYMIBI CTOPOH) 3TOT0 K€ COTPYAHUUYECTBA MPUBOJUT K OKA3aHUIO HA OJHY M3 CTOPOH 3HAUYHUTEIHHOIO
IICUXOJIOTHYECKOI0 M CyAeOHOro MaBiieHus (BIUIOTH A0 3aKJIIOYCHUS IOJ CTPaxy) B Jese, KOTOpoe
M3HAYAIIEHO MOXKET MPEACTABIATh COO0H rpayKJaHCKHA CIIOP.

st OopbOBI ¢ 3KOHOMHMYECKMMH MPECTYIUICHUSIMH HEOOXOJAMMO HAJIWYKME COTJIACOBAHHBIX U
BCECOOBEMIIIOLINX CTAaHAAPTOB, KOTOpBHIE OBUIM OBl MOHATHBI BCEM 3aWHTEPECOBAHHBIM CTOPOHAM.
OTCcyTCTBUE TaKUX CTAaHAAPTOB MOXKET MPUBECTH K HapyLICHUIO cTaThbu 7 EBporneickoll KOHBEHLIHH O
3allUTe IIpaB 4YeJoBeKa (HaKa3aHUE MCKIIOYUTEIPHO HAa OCHOBAaHMM 3aKOHA), IIOCKOJIBKY MCXOZ
NPUMEHEHUS 3aKOHOJATEIbHBIX HOPM MOXKET OBITh HEOCTATOYHO MPEICKA3yEMBIM.

[Mpou3BonbHOE TONKOBaHWE cTaThbH 159 VYromoBHOro kojaekca O MOIIGHHHYECTBE, KITACCH(HKALIUSL
JIEHCTBUI, KOTOpBIC, 1O CYTH, SIBISIFOTCS HEHCIOJIHEHHEM JOTOBOPHBIX O0S3aTENbCTB, KAK YTOJOBHBIX
NPECTYIUICHUH, SBJSIIOTCA TJIaBHBIMU IPU3HAKAMH  3JI0YNOTPEOJICHUH, C KOTOPBIMH JIEJIOBOMY
coobmiectBy B Poccum mpuxoaurcsi crankupatbes. Ecnu 3moynotpebienreM NpuMeHeHHeM cTaThi 159
MOYKHO OTYAaCTH OOBSCHUTH YMBINUICHHBIM WM XAJIATHBIM HECOONIIOJICHHEM €€ IOJIOKEHHUH, TO
3¢ PEeKTUBHO OIrpaHUYUTH BO3MOXKHOCTH BO30Y)KIEHHS HEOOOCHOBAaHHBIX YTOJOBHBIX JI€N TIPOTHB
npeAnpuHUMAaTeIed MOXXHO, 1O BCeH BHIMMOCTH, IyTEM BBEICHHMS B 3aKOHOJATENbHBIE IOJIOKEHUS
JIOTIOJTHUTENBHBIX TPEOOBAHHH.

B 1o Bpems kak YrosoBHbIM Komekc Poccum ompenenser MOIIEHHHMYECTBO KaK «XHUILEHHE UY)KOTO
UMYIIECTBA ITyTeM OOMaHa WM 3JI0ynoTpeOieHus: noBepreM» (B KOHTEKCTE MpeANPHHUMATENbCKON
JIEATENIbHOCTH 3TO - TMPEJHAMEPEHHOE HEUCIIOIHEHHE TOTOBOPHBIX 0053aTEeNbCTB), B NEPEUHCIEHHBIX
BBIIIIE CTpPaHaxX 3aKOHOJATEIbHBIM IIyTEM WM IIyTeM CyJeOHOro TOJKOBAaHUS ObUIM BBEICHBI
JIOTIOJTHUTENBHBIE KPUTEPUH, OTPaHUYMBAIOIINE IPUMEHEHNE MOLIIEHHUYECTBA.

Bo ®panmuu oOMaH [MOMKEH OBUI COBEPIIEH OIPENEICHHBIM 00pa3oM, B YacTHOCTH C TIOMOIIBIO
WCIIONb30BaHMsI  BBIMBIIIJICHHOTO HWMEHH WIW (UKTUBHOTO CIIY’)KEOHOTO  IOJIOKEHHUS, IIyTeM
3II0YTOTPEOTICHNST HACTOSIIETO CIY)XEOHOTO TIOJIOKEHHUs, JHOO IyTeM COBEpPIICHUS HE3aKOHHBIX
nevicteuit. Kaccanmonnsrii cyn Cour de Cassation HeoZHOKPATHO IMOCTAHOBIIAN, YTO MOINEHHHYECKHE
MaxuHaIlUU MOTYT PacCMaTpPUBATHCS KaK MOILIEHHUYECTBO B TOM CIIy4ae, €CJIM OHU HE TOJIBKO CBOJISTCS K
NPEJIOCTABIICHUI0 HEJOCTOBEpHOW HMH(OpMAIMK, HO W BKIOYAIOT B ceOsl coUYeTaHHe OOCTOSTEIBCTB,
MOJATOTOBKY IUTaHA, OpraHW3alni0 0O0MaHa, WHCIIEHHPOBKY JIOKHOTO COOOIIEHUs C IEbI0 3aCTaBUTh B
HEro noBeputh. Hanuuue jxku HE SIBISIETCS] TOCTATOYHBIM OCHOBAaHHUEM [JISl TIPUBJICYEHUSI K YTOJIOBHOM
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OTBETCTBEHHOCTH. AHAJIOTMYHBIM 00pa3oM 3akoHojarenn Wrtamum TpeOyeT B KadecTBE 00A3aTENBHOTO
YCIIOBHSI TIPH TIPUBJICYCHUH K YTOJIOBHON OTBETCTBEHHOCTH Haymmdue oomana (artifizi o raggiri). B Mcnanum
oOMaH JODKEH OBITh JIOCTaTOYHO CEPhEe3HBIM ISl TOTO, YTOOBI 3aCTaBHTh COBEPIIUTH OMIHOKY,
MOCKOJBbKY 0C000¢ BHHMAHHWE YJCSNSCTCS JMYHOCTH TOTEPIEBIIETO W €ro CHOCOOHOCTH Paclio3HATh
obMaH. B cBoeli cyneOHOUN mpakThke BepxoBHbli cyn VcmaHuu naBayl MOSCHEHHWE Pa3iUYUS MEXKIY
MOILIEHHUYECTBOM, COBEPILIEHHBIM B PaMKax I'Pa)XIaHCKOr'o IIpaBa, 1 MOILIEHHUYECTBOM, COBEPILIEHHBIM B
pamMKax YroJOBHOTO TIpaBa, W MPHBOAMI B KadecTBE MpuMepa TOT (akT, 4TO caMm Mo cede OTKa3 OT
UCTIOJTHEHHSI JIOTOBOPHBIX 0053aTeNbCTB HE SBISCTCS JOCTATOYHBIM JIJISl TPUBJICUCHUS K YTOJIOBHOH
OTBETCTBEHHOCTH.

B 'epmaHuu MOIIEHHUYECTBO, COBEPIIICHHOE IyTeM Oe3/IeHCTBHS, SIBJISICTCS YTOJIOBHBIM MPECTYIICHHEM
TOJILKO B TOM CJIy4ae, €CIId €ro MHUIUATOP ObLI 00s3aH IMOCTaBUTh BTOPYIO CTOPOHY B U3BECTHOCTH. B
CoemuaennoM KopojeBcTBe CIIEACTBEHHBIM oOpraHaM OBIIO PEKOMEHIOBAHO BO3IEPKATHCS OT
BO30YXJICHUS YTOJIOBHBIX J€JI B TE€X CIIydasxX, KOIJa OJHO3HAYHO HE YCTAHOBJCH COOCTBEHHHK
HMMYIIECTBA.

Yro KacaeTcs HEMPAaBIWILHOTO MPUMEHEHHUS YTOJIOBHOTO ITPaBa B HAIOTOBBIX CIOPaX, TO CTOUT OTMETHUTD,
YTO 3a4aCTyl0 BO MHOI'MX HOPUCAUKIHUAX Q)YHKHI/II/I c60pa HaJIOroB, pacCii€aOBaHUsA NPECTYIUICHUA H
NPUBJICYCHNS] K OTBETCTBEHHOCTH 32 COBEpIICHHE IMPECTYIUICHHS BBIIOJHIIOT TPU PAa3HBIX BEIOMCTBA.
OTO SABISETCS MPUYMHON IUIOXO CKOOPAWHHUPOBAHHOW paboThl M 00mel Hed(p(EeKTHUBHOCTH, KOTOPHIE
CEepbE3HBIM 00pa30M MEIIAIOT PAacClIeIOBaHUIO U CyieOHOMY IpecieoBaHuIo. ITocaeacTBUst MOTYT fae
CKazaTbcs Ha (U3MUECKHX U FOPUANYECKHX JHIAX, NMpaBa KOTOPBIX MOTYT OBITh HapyIIECHBI SBHO
HE3aKOHHBIM TIPECIICIOBAHIEM W HEOJHOKPATHBIM NPEIbSBICHHEM OOBUHEHHH.

BBenenne nake campix 0a30BBIX MEXaHHW3MOB, HAIPABICHHBIX HAa Pa3BHTHE COTPYIHHUYECTBA MEKILY
rocyJapCTBEHHBIMU BEIOMCTBAaMM IyTeM oOMeHa uH(popMauueil u ApyruMH pecypcaMu (TaKUMH Kak
OTIBITHBIE COTPYAHUKN) MOXKET IOMOYb YJIy4LIUTh 3QPEKTUBHOCTL PAOOTHI 3a1€iCTBOBAHHBIX OPTraHOB U
OKa3aTbCsl ISl BCEX MOJIE3HBIM.

bBUI0 BHECEHO NPEUIOKEHUE O TOM, YTO BHEAPEHHE METOJOB MEKBEIOMCTBEHHOIO COTPYIHUYECTBA, B
TOM YHUCIIE KOMaHAUPOBAaHUE COTPYJHUKOB HAJIOTOBBIX OPraHOB B OPraHbl IOJULMUU U NPOKYPATYPY;
(dbopMHpOBaHNE COBMECTHBIX pPabO4MX TPYMIl, CIEHUATM3UPYIOUINXCS Ha PAacCleJOBAaHUU HAaJOTOBBIX
NPECTYIUICHUH; CO3JaHUE MEKBEIOMCTBEHHBIX LIEHTPOB paccieJOBaHUs C IEJbi0 00ecredeHUs
KBaJIM(ULIUPOBAHHOIO PACCIEIOBAHMS OTAENBHBIX JE1 M PAacCMOTPEHHUS OOIIMX BONPOCOB, MOTYT
IIOMOYb POCCUHCKHMM BJIACTSIM IPEOJOJIETh HEJOCTATKH, CBOMCTBEHHBIE MOJEINIH, KOTOpas OCHOBaHAa Ha
JKECTKOM PpasrpaHUYeHHH POJIM W O00SA3aHHOCTEH HAJIOTOBBIX W CJIEACTBEHHBIX OPraHOB, a TaKKe

NPOKYpaTyphl.
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4 T'paxkaaHcKoe CyI10NPON3BOJACTBO
4.1 IlpoueccyajibHble 310yNOTpedeHus

OpHuM U3 cioco6oB 3710ynoTpedineHus B 60prde ¢ AeT0OBBIMA KOHKYPEHTaMU WM ApTHEPaMH SIBIISIETCS
nojaya 3aBelOMO HEOOOCHOBAaHHBIX MCKOB MCKJIIOUUTEIHHO C LIENbI0 JOCTABUTh UM OECIOKOHCTBO HIIH
WHBIM 00pa3oM HaBpeOWTh OTBETYHKY. Jpyrumm ¢dopMamMu HEZOOPOCOBECTHOTO TOBEAEHHUS MOXKET
CIIy’)KHTHh HEOIHOKpaTHAas MOoJava B paMKaxX OIHOTO CyAeOHOTO MPOM3BOJCTBA SIBHO HEOOOCHOBAaHHBIX
XOJaTalCTB MM BCTPEYHBIX HCKOB, a TaKXKe IMOMBITKH BBECTH CyJ B 3a0iyxaeHue. Takue CrocoObl
BKIIFOYAIOT B ce0sl co3JMaHWe W TPEACTaBIeHHE B pPaMKax TPaXXIAHCKOTO TMPOIEcca JIOKHBIX
JTIOKA3aTeNbCTB, HWCIOJB30BAHME TPAXIAHCKOTO TIpollecca C Mebi0 IMONydeHus WHGOpMAIu o
3aXBaThIBAEMOW KOMIIAHMH WJIM IPUYMHEHNE OECIIOKOWCTBA KOMIIAHUHU M IPUOCTAHOBKA €€ ACATEIbHOCTH
C IIe/IBIO BEIHY/IUTD €€ BIIAJE/IbIER POATh KOMIAHUIO «Peiiiepy» HIKE PHIHOYHOMN CTOMMOCTH

4.1.1 Poccuiickas ®enepamnust

Jl0BONIBHO pacnpoCTpaHEHHON MPAKTHKOM SABJSIETCS 370yNOTpeOIeHNEe aKLIMOHEPaMH, YIaCTBYIOLUIMMU B
KOpPIOPaTUBHOM KOH(MJIMKTE WM TaK Ha3bIBAEMBIMH «peljepamu», AOOMBAIOLUIMMUCS KOHTPOJS Ha
aKTHBaMHU TIOTJION[aeMOM KOMIIAaHMHM, CBOMMHU IPOLIECCYaJbHBIMU TpaBaMH C LENbI0 JIMIIUTh
MOIJIONIAEMYI0 KOMITAHHIO BO3MOXKHOCTH 3allUINaThb CBOM HWHTEpechl. Pelnepsl, Hampumep, 4acTo
MOJAIOT SIBHO HEOOOCHOBAaHHbBIE MCKH C LENbI0 IMOJY4YEHHUs] CyneOHOro pemeHus, KOTOpoe BPEMEHHO
OTpaHUYMBAET MPABO rojoca APYrHX aKIIMOHEPOB, OCTABISS TEM CaAMBIM PEHIEepOB B OONBIIMHCTBE, YeM
OHM M TOJB3YIOTCS AN OCYLIECTBIEHHUS INMEPECTAHOBOK B COBETE IUPEKTOPOB. Kak TONBKO peimepsl
BPEMEHHO OKa3bIBAIOTCSl B OOJBLIMHCTBE, OHU INPOBOIAT IONOJHHUTENIBHBIA BBHITYCK AaKUHMH C IIEJIBbIO
Pa3MBITh OO APYTHX AKIIHOHEPOB ¥ YKPEIUTh CBOI KOHTPOJIb Hajl KOMIaHuei >

Jlaxxe ecnu OHM He NMOAKYMAIOT CyAeH, CyIbH MOTYT OKa3aTbCsl HEBOJIBHBIMH MHCTPYMEHTaMH B pyKax
aKIMOHEPOB, YYACTBYIOIIMX B KOPIOPATHBHOM KOH(UIMKTE M TOTOBBIX IMOWTH Ha 3J0YyNoTpeOieHue
CBOMMH ITpOLIECCYaTbHBIMU ITpaBaMH.

B cBoro o4epeab MNPUHATHE AKIMOHEPAMHU, IBITAIOIMUMUCA 3alIATUTHECA OT HE3aKOHHOT'O IIOIJIOIICHUA,
00ecreYnTeIbHbIX MEP MOXKET OKa3aTbCA HCBO3MOXXHBIM, OCOOEHHO B cjydac, €Clin peﬁ)lep HBITACTCA
MaHUITYJINPOBATh CO6paHHeM AKIIMOHECPOB C ILCJIbHO HM3MCHCHUA COCTaBa PYKOBOJACTBA KOMIIAHUU U
HE3aKOHHO BBITCCHUTH JAPYTIUX dKINUOHCPOB U TAK JaJICC.

Hanpumep, nocne npuusatist BepxoBHbIM apOouTpakHbIM cysioM noctaHoBieHus Ne 11 ot 9 mrons 2003
roja, KOTOPOE COJCPXKUT 3alpeT Ha NPUMEHEHHE OOECIEeYHTENbHBIX MEp B OTHOLICHHUH COOpaHMi
aKIMOHEPOB (HO TOJBKO B OTHOIIEHHH OT/AEIBHBIX BOIPOCOB, BKIIIOYEHHBIX B MOBECTKY IIHS €CIIU ITH
BOIPOCHI SIBJISIFOTCS MIPEAMETOM CIIOpa WIIM HETOCPEJCTBEHHO C HUM CBSI3aHBI), 3IOHAMEPEHHBIE UCTIIBI
cTanu npuderaTh K CO3bIBY HECKOJIBKMX COOpaHHUI aKIIMOHEPOB 3a OJIMH JICHb, HA KaXKIOM M3 KOTOPBIX Ha
NOBECTKE JHS CTOSUI TOJBKO OJMH BOMPOC. TakuM o0Opa3oM CTAaHOBHTCS BO3MOXHBIM H30€XKaTh
00eCTeYnTeNbHBIX Mep, NMPUMEHEHUE KOTOPBIX PaccMaTpHBajOCh Obl KaK HapylleHHE MOCTAHOBJICHUS
BepXOBHOTr0 apOHTPaKHOro Cyaa

Hpyroii crioco6 3akimo4yaeTcs B IPeIbsIBICHUH MUHOPUTAPHBIMH aKIIMOHEPAMH 110 TOBEPEHHOCTH HCKOB
K MOKOPUTApHBIM akuuoHepaM. Ilocie Toro, kak CyJl BBIHOCUT ONIPEIEICHHUE B I0Jb3y MCTLA, AKIUU
OTBETYMKA MOTYT OBITh U3BATHI U MPOJAHbI Ha c(HanbCUPUINPOBAHHOM ayKIIHOHE B XOJ€ KOTOPOTO JOJIS
TNEPEXOUT K peiifiepy, KOTOPhIi KOHTPOIMPYET MMHOPHTAPHBIX AKIMOHEPOB IO JOBEPEHHOCTH . B

184 Tomac Oaiipcroyn «KpuMHHaIBbHBII 3aXBaT KOPIIOPAaTHBHOM cobcTBeHHOCTH B Poccun», The International Lawyer Tom 42,
Ne 4 (BIMA 2008), ctp. 1207-1229

19 Ibid.

188 3110ymoTpetiIeHne aKIHOHEPAMI [IPABOM HA TIPHMEHEHHE 0GECIICUHTENBHBIX Mep: IPOOIEMEl ¥ IyTH COBEPIICHCTBOBAHMUS
3aKOHOJATENbCTBA A6mop: Pazdvakonog E.C., k.10.1. (2.Examepunbype) Ucmounux: scypuan Apoumpadicuuiti u epaxcoanckuil
npoyecc. 2008 200. Ne 10. C. 32-36. Available at http://statut.org/?page_id=1628

187 «BekpeiBas KOPPYILMIO: HEAPYKECTBEHHEIC MOIMOMIEHNS, KOPIOPATHBHOE PEIEPCTBO M 3aXBaT KOMIAHMi B Poccumy,
aBTop: A. CatTi3, 3 aBrycra 2009 rona, LleHTp MexkayHapOIHOTO YaCTHOTO MPEANPUHUMATEILCTBA
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JIPYTHX JieTlaX cpa3y MOCJe YCTAaHOBJICHHS 3a/I0JDKEHHOCTH Y TOTJIONIAeMOM KOMIIaHWM (KaK MpPaBUIIO
MyTeM HE3aKOHHOTo NpuoOpereHuss (UHAHCOBON HH(MOpPMAIINHN), KOPIOPATUBHBIE pEiiephl BBIKYMAIOT
JIONITH WJIM aKIMH TOTJIONIAeMO KOMITAHUHM M HAYMHAIOT MOJIa9y HECKOJIBKUX 3JI0HAMEPEHHBIX MCKOB B
0o0JacTHBIE CyABl U CyJ TOTO TOpOja, TAC HAXOAUTCS KOMMNAaHHS. DTOT CHOCOO HCIIONB3YEeTCS s

OrpaHUYCHUA HpaBOCHOCO6HOCTI/I U IpecCiiC0BaHnA MOrJIomaeMoi KOMHaHI/II/IlSS.

412 TocynapcrBa-uiedbl CoBera  EBpombl:  mpoueccyajbHble  3JI0ynoTpedJieHust,
npoueccyajbHble NPeCTYNIEHUs M CYTS:KHHYeCKHEe HCTUbI

CrnemyeT BBECTH MEpBI MO OMNPEICIICHUIO, NPEAYNPESKICHUIO M HAKa3aHWUIO TMOBEACHUS, KOTOPOE HE
SIBIIICTCS JTOOPOCOBECTHBIM OCYIIECTBICHHEM TaKWUX IpaB, Kak MPaBO HA JOCTYN K MPaBOCYIUIO WU
MpaBo Ha 3amuTy. /s peryimpoBaHHS TAKOTO poja XapakTepa HEOOXOAMMOCTh COOIOAeHH OanaHca
MEX/Ty HaKa3aHHEeM HE3aKOHHOTO TIOBEICHUS CTOPOH MPOU3BOJICTBA U COOIOICHUEM UX OCHOBHBIX ITPAB.

B cBoem mocranoienun 1o jaeny «l ondep npomue Coedunennoco Koponescmea» (Golder v United
Kingdom) Espomeiickuit Cya mo mpaBam YeioBeKa MOCTAHOBHII, YTO TpaBa Ha JOCTYI K MPABOCYIHIO
KOCBEHHO rapaHTHPOBAHBI IOJIOKEHHEM cTaThil 6 EBpomeiickoit Kousenmmu'®. OnHako 3T0 mpaBo He
spnsieTcss abcomoTHBIM. B neme [ondepa Epometickuit Cyn mpu3HAN CyIMIECTBOBAaHUE «HESIBHBIX)
OTpaHWYEHHW TMpaBa Ha [OCTym. |'ocymapcTBaM-ujieHaM TMPEAOCTaBIIEHA OMpeeeHHas cBobOoma
YCMOTPEHHUS [IPH YCIOBHH, YTO JOCTYN HE OTPaHUYMBACTCS HACTOJBKO, YTO yMaJsieT caMy CYTh 3TOTO
npaBa. Kpome Toro, gomkHa OBITH ONpaBAaHHOW M TMpelrojaracMasi LeJlb HajlaraeMoro OrpaHHYCHUS,
KOTOPOE B CBOIO OYEPE/Th JOIIKHO OBITH IPOITOPIHOHATBHBIM ..

EBponeiickuii cyn 1o mpaBaM 4YeJIOBEKa PACCMOTPEN Pa3HbIE BUJbI OIPAHMYEHUS IIpaBa Ha JOCTYI K
npaBocynuto. C TOYKM 3peHus] HojokeHni KoHBEHIMM B3WMaHWE CyAeOHOW MONIUIMHBI IO Hadaa
CyneOHOro MPOW3BOJACTBA B NPHHLMIE HE BBI3BIBAET BOIIPOCOB, €CIM pa3Mep MOLUIMHBI SBIISETCS
copasmepHbIM' ', AHAIOrMYHBIM O6Pa3’oM He BHI3BIBAIOT BONPOCOB M OIPAHMUYCHHSA B BHAE pAga
MPOLEAYPHBIX TNpensTcTBU. B ciaydae ecnin ogHa W3 CTOPOH HAIMOHAIBHOIO TPOU3BOJCTBA HE
BBITIOJIHIJIA OTIPE/eNIEHHbIE MPOoIecCyanbHble TPeOOBAHMUS, YTO MPUBEJIO K NPEKPALICHNUIO IPOU3BOACTBA
WIM TPU3HAHUS MCKAa HEMpHEMJIEMbIM, TOAATh Kano0y B CTpacOyprckuil cyl, Kak MpaBHIIO, BPSA JIH
OymeT BOSMOXHEIM >, Her mapymennii KoOHBeHIMM ¥ B JenaX, KOIJd HAIMOHAIHHEIM
3aKOHOAATENBCTBOM IPETYCMOTPEHO KACCALMOHHOE MPOU3BOJACTBO, IPH TOM, YTO B pPaMKaX CHCTEMBI

o 193
MNPUHUMACTCA PCIICHUC O PACCMOTPCHUH KACCATMOHHOU p ()]0 3 HUJIN HAJIOKCHHUU «TPAKAAHCKOT'O

Hocrynro no cesuike: http://www.cipe.org/sites/default/files/publication-docs/083109.pdf

188 BoGros Anekceit Bnagumuposuu KpumuHansHoe 0aHKPOTCTBO: KPUMHHOJIOTHUECKAs XapaKTepUCTUKA U IPOTUBOJCHCTBHE.
ABTOpedepaT IuccepTalvy Ha COMCKAHWE YYEHOH CTENeHH KaHAMAATa IOpUANYECKHX HayK (MHHHCTEpCTBO BHYTPEHHHX Jel
Poccuiickoit ®eneparmu OmMckas akageMus)

189 (BepxOBeHCTBO mpaBa B IPaXKIAHCKO-IPABOBBIX AEIaX TPYAHO cebe MPENCTABHTH 0€3 BO3MOXKHOCTH TONYIHTh IOCTYI K
npasocyauio [...] [lo muenuro Espomeiickoro Cyna, Oput0 OB HEMBICTUMO, 9TOOBI ITyHKT 1 cTaThu 6 comepkan MOApoOHOE
OIHCaHNe TPEJOCTABISIEMBIX CTOPOHAM IPOIECCYaTbHBIX T'apaHTHH B TPaXTAHCKHX JA€NaxX W He 3amumana Obl B IEpBYIO
oyepelb TOro, 4YTO JaeT BO3MOXKHOCTh IPAKTHYECKHM IIOJIb30BAThCS TAaKMMHM TapaHTHSIMH - JOCTyma K cyny. Takue
XapaKTePUCTHUKHU Ipolecca KaK CHPaBeAIMBOCTb, ITyONMYHOCTh, AWHAMHM3M JIMIIAIOTCS CMBICIA, €CIIM HET CaMoro CyaeOHOro
pasouparensctBay. [loctanornenue ECITY ot 21 despanst 1975 rona mo aeny «I ondep npomus Coedunennozo Koponrescmsay
(Golder v United Kingdom), §§37-39).

190 (TIpaBo Ha mocTym K IPaBOCY/HIO, Pa3yMeeTcs, He SABIACTCSA aBCOMIOTHBIM H MOYKET ObITh B TOH MM HHOI MEpe OTPaHHIeHO;
mpaBo Ha OOpalieHne B CyA B CHIIy CBO€H HpPHPOIBI TPeOyeT cO CTOPOHBI TOCYAApCTBA PETYIMPOBAHHSA, KOTOPOE MOXKET
pa3nudaThes BO BPEMEHH M MECTaX B 3aBHCHMOCTH OT MOTpeOHOCTeH W pecypcoB OOMIECTBAa M OTASNBHBEIX JHUI [...] Beicokue
JorosapuBaromuecst CTOpOHBI TTOJIB3YETCsI OTPENeIeHHOH CBOOOI0H YCMOTPEHHS IIPH BEIOOpE perynupoBaHusi. B To Bpems kak
OKOHYATEJBHOE PelIeHHe Mo Bonpocy coomoaenus tpedboBannii Konsenunu npuanmaer EBponeiickuii Cya, B ero 00s13aHHOCTH
HE BXOJMUT MOJMEHa OIICHKH HAI[MOHAJIbHBIX BJIACTeW MM JI000H Ipyroil OLEHKH IO BOIPOCY TOrO, YTO B JAHHOHM 00iacTu
SBISICTCSl Hawiydlned crpaterueit» (cM. moctaHoBnenne ECIIY ot 28 wmas 1985 roma mo neny «Awwuneoein npomug
Coedunennozo Koporescmea» (Ashingdane v United Kingdom), 857).

19 Tocranosnenne ECITY ot 13 moms 1995 roga mo aeny «Toacmoii npomus Coeduneniozo Koponescmeay (Tolstoy v United
Kingdom).

192 Hampumep, paspemeno TpeGoBaHme O mojaue KACCALMOHHOM XanoObl agBOKATOM, a HE 3asBHTEEM (CM. IOCTAHOBICHHE
ECITY ot Hos16ps 1986 roza no neny «I uinoy npomus Coedunennoeo Koponescmeay (Gillow v United Kingdom), Series A-109,
§69).

198 Cm. mocranosnenne ECITU ot 29 oktsiGps 1991 roxa no neny «Xensmepe npomus llseyuuy (Helmers v Sweden), Series A-
212-A, §836.)
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mTpada» 3a 3M0YNOTpebICHHE MPAaBOM OOpAIICHHs B CyJ BbICIICH MHCTAHIMH . [IpaBo HAa JOCTYH K
IPaBOCYUIO TAKXKE HE MPEeLyCMaTpUBaeT 00SA3aHHOCTH CyJbH HAllMOHAIBHOI'O CyZAa IlepeiaBaTh AEJ0 U
3ampanuBaTh IPeIBAPHTEILHOE ONMpeIeIeH e .

Eponeiickuit Cyn Takxke MNpU3HAJI, YTO HEKOTOPHIC OTPAHUYCHUS 3aBUCSAT OT JHUYHOCTU CTOPOH
pazbuparenscTBa. EBponeiickum CyaoM MpU3HAHBI OTPaHUYECHUS HA AOCTYII K MMPABOCYANS B OTHOIICHUN
HECOBEPIICHHONETHHX *°, JINI[ C MCHXHYCCKUMH paccTpoiicTBamu’’, Gankporos'® u Hem06pocoBecTHBIX

ueToB™,

OrpanuyeHune mpasa Ha 0OpalleHe y Cy/I TAK)KE MOXKET MPOUCTeKaTh 13 ctathi 17 KoHBeHIMH, KOTOpas
3ampenraeT 3a0ynorpediaenue npasamu. B nenax «llapmus «Pepaxy npomue Typyuuy» (Refah Partissi v
Turkey) u «Xuz6 ym-Taxpup u Opyeue npomus I'epmanuuy (Hizb Ut-Tahrir and Others v. Germany),
samoba Ne 31098/08, Espomeiickuit Cyn mMOCTaHOBWII, YTO B COOTBETCTBHHM CO cTaTheil 17 mpaBo
3aHMMAThCS JIEATENIHOCTBIO C IeJbI0 HapyIIeHHs YbHX-THOO TpaB H CBOOOJ, 3aKpEIUIEHHBIX
KoHBeHIIHel, He MOYKET MPOUCTEKATh U3 CTaThu 17.

Hranusa

Brmots g0 2007 roma BOIpoC mpoiieccyanbHBIX 3I0ynoTpednennit B Mtanum Hocwui mo OoIbIei 9actu
Teoperudeckuil xapaktep. Cratesi 88 VYroloBHO-TIPOIlECCYaIBHOTO KOAEKca OOs3bIBaa CTOPOHBI
MIPOM3BOJICTBA JCHCTBOBATh JOOPOCOBECTHO, OHAKO HHUKAKHX NMPAKTHUYECKHX IOCIEICTBHN U3 Hee He
BBITCKAJIO.

B 2007 roxy BepxoBnblii cya Utanuu onpeaenui, 4To MOBeIEHUE KPEIUTOPA, KOTOPHIH HEOAHOKPATHO
oOpamiancst B CyAbl 3a MOJYYEHHEM YACTUYHBIX BBIIUIAT MO CBOEMY KPEOUTy MPH TOM, YTO OH B
OJTHOCTOPOHHEM MOPSAKE M MPOU3BOJIBHO pa3feiui 3aJ0DKCHHOCTh JOJDKHHUKA HA HECKOJBKO YacTew,
ABJSUIOCH HepoOpocoBecTHBIM. Cyl HE corjlacuics ¢ TeM, YTO TaKOe MOBEACHUE, IPU KOTOPOM KPEAUTOP
oOpamjaercss B CyAbl JAJsl TONyYeHHS BCEH CyMMBI JIOra, SIBISIETCS HapylIICHHEM TIpaBUIL,
NpeayCMaTpPUBAIOIINX O0S3aHHOCTH NOOPOCOBECTHO MCHOJHATH yciaoBus norosopa. I[lo muenuto Cyna,
00513aHHOCTh JEHCTBOBaTh JOOPOCOBECTHO PACHpOCTpaHseTCs Ha CyneOHbIe NEMCTBUSI HA OCHOBAaHUH
JIOroBOpa B TE€X CIydasx, KOIJa LeJbl0 MCKa SBIIIETCS UCIOJIHEHHME yKazaHHoOro norosopa. Ilocrymas
TakuM 00pa3oM, KPEAHTOp YXYALIWI JOTOBOPHOE IMOJOXKECHUE JODKHHKA M HE CMOT HHBIM 00pa3oM
060CHOBATH BBIOOP IOPHIMUECKON CTpaTeruu’..

AHaOTUYHBEIM 00pa30M XOJATAaHCTBO HKCTIIA O BBIHECEHWU CYJIOM OIPEACIICHUS O IOPUCIUKIINHA B
TIOTIBITKE OTCPOYHUTH BBIHECEHHE PEIICHUS 10 SBHO HEOOOCHOBAaHHOMY WCKY HWCTIA TaKXKe SIBISAETCS
3noynorpebnenreM. CyJl OTMETHJI, YTO TaKOTO pOJia XOIAaTaliCTBO AENAeTcsl C OJHOW eIMHCTBEHHOU
LENBIO - IOOUTHCS OTIOKESHHUS CY/IeOHOrO pa30upaTebCTBa, HAYaTOro ucrom® ™,

184 Cm. mocranoBCHKE Erponeiickoit Komuccuu mo mpaBam yenoBeka oT 6 okTs0pst 1982 roma no neny «X. npomus [leeyuuy
(X. v Sweden), sxano6a Ne 9707/82; D&R 1982, 223).

1% Cm. mocranosienne ECITY ot 22 mronst 2000 roxa mo aeny «Koam npomus Bemveuu» (Coéme v Belgium), xamo6a Ne
32492/96).

1% Cm. nocranosnenne Esponeiickoit Komuccun 1o npasam denoseka oT 4 mas 1987 roga no neny «M. npomus Coedunentozo
Koponescmeay» (M. v United Kingdom), sxamo6a Ne 12040/86; D&R 52, 269). Cwm. take nmocranosierne ECITH ot 21 despans
1975 rona o neny «I ondep npomue Coedunernrozo Koponescmeay (Golder v United Kingdom), Series A-18, §39, u otaensHoe
muenne Cynpu Outivopuca o aeny onnepa.

197 Cwm. mocranosnenme ECIIU ot 24 oxrsbps 1979 roma mo memy «Yummepeep npomus Hudeprandos» (Winterwer v
Netherlands), Series A-33, §75.

198 M. mocTaHOBNEHHE EBporneiickoit Komuccun no npasam yenoBeka ot 4 mast 1987 rona no neny «M. npomuse Coedunennozo
Koponescmesa» (M. v United Kingdom), xano6a Ne 12040/86; D&R 52, 269).

199 Cm. nocranosnenne EBpomnetickoit Komncenn mo mpaBam uenmoBeka oT 2 nexabps 1985 roma mo nemy «H. npomus
Coedunennozo Koponescmesa» (H. v United Kingdom), xano6a Ne 11559/85; D&R 45, 281, B KOTOpPOM 3asiBUTENIO AJIS OAAYH
UcKka TpeOOBAlOCh MOJNy4YeHHEe CYJeOHOrOo paspellieHHs, TaKk KaK B OTHOLICHHH HEro [eHCTBOBAIO «PACIOPSIKECHUE
HEZ00POCOBECTHOM OOpAIEHHUH B CY1».

20 [ocranosnenue Kaccanmonnoro Cyna, o0beniHeHHOM cexiumu, oT 15 Hosopst 2007 roaa, Ne 23726

20 [Tocranosnenne Kaccaumonnoro Cyna, 06beMHEHHO ceKiid, oT 3 HosGps 1986 roxa, Ne 6420
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Cya OCTaHOBWII, YTO TMPHU TAKUX OOCTOSATEILCTBAX CYJbsS B COOTBETCTBHH CO CTaTheil 88 YTOIIOBHO-
MPOIIECCYAThHOTO KOJIeKca JOJKEH OBUT TOJIOKHUTH O HAPYIICHWH B TUCIUTUIMHAPHBIN opraH I[lamaTe
aIBOKATOB 3aKOHHOTO TIPEICTABUTEIIS UCTIIA.

B crBoux mocnenyrommx penicHusXx BepXOBHBIA Cyq Takke MPH3HABAI B KAueCTBE 3JI0YIOTPEOJICHUS
MTOBEJICHUE OTBETUYMKA, KOTOPHIH IOIaBall SBHO HEOOOCHOBAHHBIM MCK MPOTHB HCTIIA MCKIIOUYUTEIHHO C
LIEJIbI0 NOOUTHCS 3aMEHBI cym;nzoz; a TaKKe MOBEIEeHUE WCTIA, KOTOPHIA 1MOAaBall APYTHe MCKH MPOTHUB
BBIMBIIIJICHHBIX OTBETYUKOB HCKIIOYUTEIBHO C IEIBI0 JIUIIUTh CYIbI0 KOMIIETCHIUHM M JTOOUTHCS

Nepeaayu Aena B pyrou cyuzos.

B  ykasaHHBIX Jdeidax BepXoBHBIH CyAd  TMOCTAHOBHJ, YTO TPH  pEIIEHHH BOMpoca O
KOMITETCHIINH/FOPUCAUKITNY JIe]a, B KOTOPOM Y HCTIIA €CTh BO3MOXKHOCTh BBIOOpa Cy/a AJisi 00paIieHus,
B 00S3aHHOCTH Cy/ia, IIOMHMO IPOYETro, BXOJHUT YJOCTOBEPUTHCS, 3aUHTEPECOBAH JIM HCTEI] B OT3BIBE
UCKa U3 PYTroro cyza.

CormnacHo cynebHoi mpakTuke BepxoBHOTO cyna, IPUHIMIHAIHFHOE MTOJIOKEHUE 3aKITF09aeTCs B TOM, 9TO
HEZ00pOCOBECTHOE TOBEJCHNE HEe TOIBKO BKIIFOYAET B ce0sl MEHCTBUSI, HAPaBJICHHBIC HA HEIOMYIICHUE
MPUMEHEHUSI TOJOKEHUH O TPUHLHUIIE COCTA3ATCIIBHOCTH, HO U JCUCTBHS, HAIpPABJICHHBIC Ha
BMEIIATEIHCTBO WIIH MPETATCTBOBAHNE OCYIIECTBICHUIO TTPABOCY TSI

B omnpenenenue Takoro MNOBEICHHS BXOIAT JIKECBHUAECTENLCTBO; HECBOEBPEMEHHOE IPEACTABICHUE
JIOKYyMEHTOB; XOJlaTaiicTBa 00 OTJIOECHHU CYJCOHBIX CIIYIIIaHWH Ha OCHOBAHUM JIOKHBIX 3asBICHUN O
TOM, YTO 3TH XOAATalCTBA YK€ OBLIN COTIIACOBAHBI C IPYTOW CTOPOHOM.

[Ipu BbIHECEHHMH pelIeHHsT O TOM, ObLIO JIM TOBEACHHE OOMaHHBIM, OTJIaraTelbHBIM, Ype3MEPHBIM HIIH
MHBIM 00pa30M MPOTUBOPEYALUM «CTaHAAPTAM MOBEICHHS KBATH()UIIMPOBAHHBIX IOPHCTOB» BepXoBHBI
CyI Jal CyIObpsiM IIPaBO OTKAa3blBaTh B YJOBJIETBOPEHHM XOAATACTB aJBOKATOB C LEJIbI0 HM30€XKaTh
«HEHYXHBIX JICHCTBUH M YPE3MEPHBIX MPOLECCYaTbHBIX (POPMAIBLHOCTEM.

B cootBercTBHM cO cTaTheil 88 VYTOJIOBHO-IPOLIECCYANBHOIO KOAEKCA, B JENaX, KACAIOIMIMXCSA TAKOro
polda HeZOOpPOCOBECTHOTO TOBEACHUS, CyIbsi HWMEET TpaBO BBIHECTH JUCHUIUIMHAPHOE WIIU
nporeccyanbHoe HakazaHue. CyIbs MOXKET NPUHATH BO BHUMAaHHE IIOBEIEHHWE CTOPOH NPU OICHKE
JIokazatesbecTB  (cTathsd 116) mnM MOXET NPUHATE Mepbl A 00ecHedYeHHs CIpaBeUIMBOCTH
pasouparensctBa (ctatbs 175). B coorBercTBumM co cratheilt 404, KpeaWTOpbl OMHOW W3 CTOPOH
IpaXIaHCKOTO pa30MpaTeNbCTBa BIIPAaBE MPEACTABISTh BO3PAKEHUS MPOTUB CyA€OHOTO PELIEHHUs B TOM
Ccllydae, eclii pelieHre ObUIO0 BEIHECEHO B PE3YJIbTaTe MOLICHHUYECTBA WK NIPEIBAPUTENLHOTO CTOBOPA.

B cnydae ecnu cyneOHoe pelieHre ObUIO BBIHECEHO B Pe3ysbTaTe HEAOOPOCOBECTHOTO TOBEACHUS HIIH
370ynoTpeOIeHni, JONYIIEHHBIX OJHOW M3 CTOPOH T'Pa)KJIAHCKOTO pa30HMpaTeNbCTBa, PEUICHUE MOXKET
OBITh OTMEHEHO, & HeZIOOPOCOBECTHASI CTOPOHA MOXKET OBITh 00513aHa OTUIATHTh CYACOHBIC PACXOJIBI JaXKE
B TOM CIIy4ae, eCIi OHa He mpourpaia jeio (ctaTss 92).

202 Cy. 1o aToMy Bompocy moctanosierne Kaccanmonnoro Cymna Ne 530 ot 16 sHBapst 1993 T., B COOTBETCTBHE C KOTOPHIM
«Cynmpsi, K KOTOPOMY OOpaTHINCh C TpPOChOOW BBEIHECTH OMNpEAeieHHe, HWMeMIlee 3aKOHHYI CHITy, KacaTelbHO
MPEABAPUTENFHOTO CYAEOHOTO pEIIeHHsI, JOJDKCH BBIACHUTH, UMEETCS JIM TaKas pealbHas 3aMHTEPECOBAHHOCTH UCTIA B ATOM
BOTIPOCE, KOTOPAas MOXKET MEePEBEUINBATh €r0 3aMHTEPECOBAHHOCTH B CIIPABEIJIMBOM PEHICHHH PacCMaTPUBAEMOTO Jeia, B TOM
CMBICIIE, YTO MPEIBAPUTENIHHOE, TOCYAeOHOe Pa30HpaTeIbCTBO MOIIIO ObI MOBIHUATH TAK)KE HA Pa3IMYHBIC TSIHKOBI M CyleOHbIC
HpOL[eCCbI, €€ HC 3aKOHYCHHBIC WJIN KOTOpre, Kak l'lpe)lCTaBJ'lﬂeTCﬂ, MOFyT BOSHI/IKHyTb Me>1<11y TEMHU XKE CTOpOHaMI/I, UIIn
KacaTeJIbHO MHBIX OTHOLICHM Wi CyObeKTOB». AHAIOIHYHO cM. noctaHosieHue Kaccanuonnoro Cyna ot 12 mrons 2005 rona,
Ne 14578; noctanosnenue Kaccaunonnoro Cyna ot 8 mas 2004 roga, Ne 8781; o6wenunenHoit cexuun Kaccarmonnoro Cyaa ot
14 Hos10pst 2003 Troma, Ne 17208; mocranoBnenune Kaccammonnoro Cyna ot 10 wmroms 2002 roma, Ne 10039; mocraHoBIeHHE
Kaccannonnoro Cyna ot 6 mapta 2001 rona, Ne 3248; nmocranosnenne Kaccannonnoro Cyzaa ot 5 arycra 1998 roma, Ne 7691.
208 Cm. nocramosienne KaccanmoHHOro Cyna or 10 mas 2010 roma Ne 11314, cormacHo kotopoMy «OTCTyIUIeHHE OT
TEPPUTOPUATIHHON IOPUCAUKIINH, ONPEICICHHON M0 COBOKYITHOCTH CBSI3aHHBIX C HEW JeJ, BO30YKICHHBIX IPOTUB HECKOIBKHIX
JIMI] 1 l'lOpy'-leHHbIX Cy)lbe 06LLIGFO cy;la OJHOI'0 U3 OTBETUYUMKOB, HC UMCCT MCCTa».
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KpOMe TOro, Cyabu 00s13aHBI COO6H.[aTI:; O HCIPAaBOMCPHBIX ,Z[eﬁCTBI/ISIX 3aKOHHBIX Hpe}lCTaBHTeJ’ICﬁ B UX
nmajaTtbl alBOKaTOB, KOTOPBIC B CBOIO OYEPCAb HOJIXKHBI YOAOCTOBEPUTHCA B HAIIWMYUU WM OTCYTCTBUU
HapymeHHﬁ IMpaBUJI 3TUYECKOI'0 IMOBEACHHUA U, B ClIyda€ HUX HaJIUW4UA, HAJIOXUTH AUCHUINIMHAPHOC
HaKa3aHHuC.

B cootBercTBUM cO cTaTheit 96 Cyapsi IO XOAaTalCTBY OJHON M3 CTOPOH IPOM3BOJCTBA MOXKET 0053aTh
BTOPYIO CTOPOHY, KOTOpas [eiiCTBOBajla HEJOOPOCOBECTHO WM C SIBHOM HEOPEKHOCTHIO, OIIATUThH
cyneOHbIe pacXoabl U yiepo.

B cBoem pemennn Ne 17485/2011 BepxoBHBIN Cyn ompenenwi, 9TO B Jienax o0 oOpalieHuu B CyA C
MHUMBIMH CIIOpaMH BTOpas CTOPOHAa MMEET MpPaBO Ha KOMIICHCAIMIO yIiepba 0e3 00s13aTebHOrOo
MIPEJICTABJICHUS JI0KA3aTeIbCTB MPUYMHEHHOTO yIiepda ¢ y4eToM TOro, 4To yiiepO BKIIOYaeT B ceOs He
TONPKO MAaTepUANbHBIN yIIepd, HO u yiepOd, CBA3aHHBIE C HEOOXOJWMOCTHIO YYacTBOBaTh B
MPOU3BOCTBE 110 MHUMOMY HMCKY, HA4aTOM MPOTHBHON CTOPOHOM, a TaKXe C JIIOObIMH HEyI00CTBaMHU,
BBI3BaHHBIMU TaKOTO PO/JIa MIOBEACHHUEM.

B 2011 romy BepxoBHEII cyn ompeneiui, 4To MpoIecCyalbHbIe 3J0yIMOTPEOICHNsT BKIIOYAIOT B ce0s
HapylIeHns1 00A3aTeNbCTB, YKIOHEHHE OT 0053aTeNILCTB, HAPYIICHHUS 3aKOHA, KOTOPbIE OBUIN JTOMYIIEHBI
BO BpEeMs OCYIIECTBICHHUs MPAaBOCYAMS WIM MPOLECCYAIbHBIX MOJIHOMOYHH B LENAX, OTIIMYHBIX OT
3alIUThl HHTEPECOB OTBETYMKA. B TakuX cilyyasXx OTBETYHMK HE MOXKET NOOMBATHCS 3aIUTHI HHTEPECOB,
KOTOPBIC He OBLUIN 3aTPOHYTHI H HAKTHUIECKH HE MPECIISI0BAIHCE .

CormacHo 3ToMy pemeHnto Cyn 3aMeHHI CyIObplO, KOTOPBIM OTKasaJcs MNPUHATH BO BHUMAaHHE
HECOpa3MEpHO OOJIBIIOE KOJMYECTBO SIBHO HEOOOCHOBAaHHBIX XOJATAWCTB OTBETYMKA, IMBITABIIEIOCS
3aTSHYTh CyqeOHOe Pa30UpaTeNbCTBO ITyTEM MOCTOSIHHOW CMEHBI CBOUX 3aKOHHBIX MPEJICTaBUTEINCH.

B gactu yronosnoro mpasa CyJ MOCTaHOBUIL, UTO 3JI0HAMEPEHHOE BO30YKICHNE UM MPOU3BOACTBO (MIIH
CTaBslllee 1IebI0 BO30YXK/AE€HHE WM MPOU3BOJCTB) IO YrOJIOBHOMY €Ny, KOTOpOe OBbUIO OTKpHITO Oe3
SBHBIX OCHOBaHMH M B BO30YXICHHMHM KOTOPOro OBIJIO OTKa3aHO B IIOJNb3Y IOTEPIEBLIETO OT
3II0HAMEPEHHBIX JASWCTBUM, BIIEUET 32 COOOH 005S3aHHOCTH BBIIUIATHUTH MOTEPIIEBIIEH CTOPOHE YOBITKH B
IPaKIAHCKOM MOPS/IKE B CITydae, eCITH TAKOE MOBEACHHE ObIIO KICBETHHUCCKIM ",

Hcnanus

B mHacrosmem Buie mporieccyanbHOe MoImeHHHYecTBO B Mcemammm cymiectByer ¢ 1995 roma u
206

paccMaTpUBAETCsl KaK MOCATATENbCTBO Ha CyAeOHYI0 cucteMy” . JIaHHOE MpecTyIUIeHuEe HaKa3bIBaeTCs

JICHESXHBIM IITPa(oM U JIMIIIEHHEM CBOOO/IbI Ha CPOK JIO IIECTH JIET.

Koucturynmonnsii  3akoH Ne  5/2010 jmaeT JIOMOJNHUTENBHOE OIPEICICHUE IPOIECCYyaTbHOMY
MomeHHu4ecTBy B HMcmanumn. B pemenunm BepxoBHoro cyza Ne 10152009 ot 28 oxTsa0ps
NpOIIeCCYyalbHOE MOILIEHHUYECTBO ONpeAessieTcsi Kak «OOMaH ¢ HCHOJNB30BaHUEM CyJIeOHBIX
pa3dupaTeNbcTB B KadecTBE CPEJICTBA/MHCTPYMEHTA JIOCTH)KGHUS IIENH, WM TOBEJCHHWE B paMKax
CyJeOHBIX pa30MpaTeIbCTB, HAIIPABICHHOE HAa U3BJICUEHME BHITOJBI ITyTEM MPUYMHEHHS yiiepOa ApyruM
3a CYET HECNpaBeJIMBOrO CyJeOHOro pEeLIeHUs, BHIHECEHHOI'O BBEACHHBIM B 3a0IyXICHHE CYIbEH;
JIEHCTBUS Ha 3Tale TUIAHUPOBAHUS M Pean3alliyl JJOIDKHBI ObITh JIOCTATOYHBIMHU JIJIsl BBEJICHUS CY/IbU B

207
320y XKIeHUEY .

B cBoux pemenusx Ne 76/2012 ot 15 ¢epains, Ne 332/2012 ot 30 ampens u Ne 366 /2012 ot 3 mas
BEPXOBHBI CyIl [l JIONMOJHUTEIBHOE OIPENCICHHEe MPOIECCyalbHOMY MOIICHHUYECTBY —Kak

204 Kaccanmonuprit Cy11, 00beuHenHas cekiust, moctanosnerne Ne 155 ot 29/09/2011 Ha 3acemanun Kaccarmonroro Cyxa Pex.
251496

205 MMocranoBneHue I'paxxnanckoro Kaccanmonroro Cyna ot 20.10.2003, Ne 15646

2086 CCTC 271 /1997 ot 4 mapTa u 457/2002 ot 14 MapTa

207 JlaHHOE TONKOBAHME HALLIO CBOE IOATBEPIKACHHE B cynebubix pemennsx Ne 35/2010 ot 4 despans u Ne 124/2011 ot 28

(hespass.
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«HCIIOJIE30BaHUIO B XOJIe CyJIeOHOTO pa3OuparenhCcTBa MPUEMOB, HEMOCPEACTBEHHO HANpPaBICHHBIX Ha
BO3JIEICTBHE Ha CYJIBIO C IIeNIbI0 OOMaHHBIM IyTEM 3aCTaBUTh €TI0 MPUHSATH HECTIPABEIINBOE pEIICHUE,
KOTOpPO€ HAaHOCHUT yIIepO OIHOMY JIMITY 33 CHET MPHOOPETEHHS HEMPaBOMEPHOM BBITOABI IPYTHUM JTUIIOM.

CornacHo pemieHuto BepxoBHOTO cyaa oT 9 mas 2003 roaa, mpoleccyalbHOE MOIICHHUYECTBO SIBIISICTCS
OTATYEHHBIM BHJIOM MOIICHHHYECTBA, MOCKOJBKY TOCSITAaeT Ha MPHHIMI TPABOBOI OINpPEEIeHHOCTH,
BOILIONICHHBIN B paboTe cy/ia, KOTOPBIH CTall HHCTPYMEHTOM JUIS JOCTHKCHUSI MOIICHHUIESCKUX TENeH.

CornacHo 3asBneHno BepxoBHoro cyma B pemennn Ne 266/2011 ot 25 mapra, oOMaH JOKEH OBITH
JIOCTAaTOYHBIM JUIS BBEICHHS CYAbU B 3a0NyXJIEHUE, B PE3yJIbTaTe KOTOPOT'0 OH IpeHeOper CBOMMU
pohecCHOHATBHBIMU HABBIKAMU H MPOLECCYaTbHBIMH TAPAHTHAMH ., HO MPH yCIOBHH HAIMYHS ABYX
(hakTopoB:

1. Ouenka Toro, ObUIO JIM TMOBEACHUE NOCTATOYHBIM AJISl BBEACHUS CYAbU B 3a0MyXACHHUE, JODKHA
OCYILIECTBIATHCS HMHAMBUAYATBbHO B KaXKAOM KOHKPETHOM Jelie, a KBanu(UKAlMs CYAbU JOJDKHA
COOTBETCTBOBATh CaMbIM BBICOKHM CTaHAApTaM IS ONpEAENEHHs TOTO, NEHCTBUTEIBHO JIM OH OBLI
BBeJIEH B 320y ICHNE;

2. Ecnm ommOKa cynby 3aKITIOYAeTCs B TOJIKOBAHWH 3aKOHA, TO 9Ta OMIMOKA JOKHA PacCMaTpUBATHCS
TOJIBKO KaK er0 COOCTBEHHOE TOJIKOBAHWE, HE3aBUCUMO OT TOBEACHUS CTOPOH HITU MPECTABICHHBIX HMHU
TOJIKOBAHUH.

Ctporo roBopsi, P MPONECCyaTbHOM MOIIEHHUYECTBE 00MaHyTO€ JHUIO (CyIbs) MOMKHO OBITH MHBIM,
4yeM JIMILO, KOTOPOE B KOHEYHOM HTOre IMOCTPaJalo OT TAaKOro MOBEAEHUs (OAHO M3 CTOPOH B JEle).
Takune Acjia CHHUTAKOTCA «HaJICKaAIUM» MNPOUECCYyaJbHBIM MOIICHHUYCCTBOM. OI[HaKO nmocTpagaBuias
CTOpOHA TAK)KE MOKET OBITh BBIHY)KAEHA NMPEKPATHTh IPOU3BOACTBO, OTKA3aThCsl OT MCKA, COTIIACUTHCS
CO C/ICNKOHM MM MHBIM 00pa3oM M3MEHHTH CBOIO IPOLECCYANbHYIO CTPATETHIO TaKUM OOpa3oM, 4TOOBI
oHa ObUIO OoJiee BHITOJHOM IS JPYroll CTOPOHBI B pe3yjbTaTe ee 0OMaHHBIX JIeHCTBUH (Kak MpaBUIIo,
JOXKHBIX JI0OKA3aTeNbCTB WM  (adbCU(PHUKAMKA JOTOBOpa). OTO HA3BIBACTCS «HEHAUICKAIIUM»
HpoLeCCyaTbHBIM MOIIEHHUYECTBOM.

HeHna/uiesxaiiee IporeccyanbHOe MOIICHHHYECTBO PH3HACTCS BepxoBHbIM cymom”® kak oTsruarommii
(akTop Ha TOM OCHOBaHHH, YTO TaKOTO poja OOMaH 3aTparuBaeT HE TOJBKO OTAEIbHBIE CTOPOHBI, HO H
paboTy cyneOHOI crcTeMbl, a Juisi oOMaHa mpodeccCHoHaIbHBIX Cylel TpeOyrTcs Ooiiee M30MIpPEHHBIE
(dhopMbI 0OOMaHa.

B cnyuae 3¢ exTuBHOrO NpUMEHEHUS NPOLECCYaIbHOIO MOIIEHHUYECTBA BO3MOKHBI IPHOCTAHOBJICHNE
WJIM OTMEHA KOHKPETHOTO Cy/1e0HOTO PEelIeHHs.

BepxoBuslii cyn Mcnammu®™® Takke yCTAHOBHI PAs/MuMs MEXKIY MPOLECCYATbHBIM M «OOBIYHBIMY
MolleHHu4ecTBoM. IlponeccyanbHoe MOLIEHHHYECTBO, KaK IIPABUIIO, COIPOBOXKAAETCS COBEPLICHUEM
JPYTUX TMPECTYIUIGHUH, TaKUX Kak MOJJIOT, JDKECBUAETENLCTBO WIIHM JIOXKHOE OOBHMHEHHE. Bo MHOrHX
Jenax, TakuM oOpa3oMm, HOIJIOr SBJSieTCS HEOOXOAWMBIM MHCTPYMEHTOB Ul TPOLECCYyalbHOTo
MOIIEHHUYeCTBa. B pamkax yrosoBHoro mpaBa Mcnanmm o0a NpaBOHApyLICHHS MPU3HAIOTCS Kak
MPUYHHSIONINE yIIEpO MOTEPIIEBIIEMY B COOTBETCTBUU CO CTaTheil 77 YTOJIOBHOTO KOJEKCA.

BepxoBHBIif Cy/1 TOCTAaHOBHJI, YTO caMO 10 cede COKpBITHE NOAaHHbIX McKkoB (Ocultacion de alegaciones)
HE SBJISIETCS JOCTATOYHBIM JUIS NMPU3HAHUS (DakTa COBEPIICHHS MPOIECCYATbHOTO MOIICHHUYECTBA.
OJHaKo TAakoro poja IOBEACHHE MOXET pacCMaTpUBaThCs KakK IMPOTHBOpEYalee I00pOCOBECTHOMY
HOBEJICHUIO M MOXKET MMETh HETaTHBHBIC IOCIEACTBHS JUIsi CTOPOHBI B BHUJIE PEIICHUS O BBIILUIATE
HPOIECCYaTbHBIX PACXOI0B U U3/IEPIKEK, CIIETTAHHOTO, OJJHAKO, 32 pAMKAMH yrOJIOBHOTO TIPaBa.

28 9TS o1 5 nexabps 2005 rona
209 pemenne Ne 794/1997 ot 30 centsabps
210 pemenne No 128/2008 ot 28 (espars
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®paHuus
Mowennuuecmeo npu 6vIHeCeHUU PeUIEeHUA

Bo ®paniuu, mpy TOM, 4TO Kakaast CTOPOHa MPOU3BOICTBA UMEET MPABO Ha MOAa4Yy HCKOB, CYIIECTBYIOT
OIpe/IeJICHHbIE OrPAHUYCHUS B OTHOIICHUH 3JIOYIOTPEOJCHUS 3THM MPABOM WM MOIICHHHYECTBA.
3n0ymnoTpebieHie IpaBoM Ha 10/1a4y MCKa HaKa3bIBACTCS aJIMHHUCTPATHBHBIMH CAHKIIUSIMU U BBITLIIATON
yiepoa.

OOmaH u BBeieHHE cyned B 3a0Iy)KICHHE SBISETCS YTOJOBHBIM MPECTYIUICHUEM (MOUEHHUYECHE0 HO
sviHecenuu peutenus wina Dans [’escroquerie au jugement), onpeneicHue KOTOPOMY JTaHO B CyneOHOMN
npaktuke. [IponeccyanbHoe MOIICHHHYECTBO OMpEACISieTCS Kak BBEICHHE CyIbH B 3a0NIyKICHHE C
[ENBI0 TIONTyYeHUs TpaBa WM pa3peleHus], KOTopoe 00s3aTebHBIM 00pa30oM 3aTPOHET UMYIIECTBO FITH
(uHAHCOBOE MOJI0KEHNUE BUHOBHOTO JIHILIA.

B coorBerctBun co crateeit 313-1 VYromoBHOTO KOAEKca, MPOLECCyadbHOE MOIIEHHUYECTBO,
COBEPIICHHOE C TIOMOIIbIO TMOJJIOKHOTO WMEHH WM TOJJIOKHON JIOJDKHOCTH, WIH IYTeM
37I0yNOTPeOIeHUs] PealbHOM NOHKHOCTH, WM C NMPHUMEHEHHEM MOIICHHUYECKUX CXEM, CKIIOHSIOMINX
busnuecKkoe WM HOPUANYECKOE JUI0 K Tepenadye JICHEXKHBIX CPEICTB, IEHHBIX OyMmMar WM HHOTO
UMYIIIECTBA, & TAKKE K OKA3aHUIO YCIYT WK Jade COTJIACHSI TIPEANIPUHATH ONPEIeICHHOE NCHCTBHE HIIH
UCTIOJIHUTH 00s3aTeNbCTBO B ymepOd cebe WM TpeThedl CcTopoHe. MOIICHHHYECTBO HAKa3bIBACTCS
JIMIIICHUEM CBOOO/IBI Ha CPOK B IIATH JICT M HalloXKeHUeM Iurpada B pasmepe 375 000,00 espo.

[MpouneccyanbHOE MOLIEHHHMYECTBO OTIMYACTCS OT 3JI0YMOTPEeOJICHHs] IPaBOM MOJaBaTh HUCKH
(310HamMepeHHoe cyneOHoe mpecienoBanue). Cy/Ibl ONPENSTHIN TaKoe 3JI0YIIOTPEOIEHUEe KaK MPaBOBBIC
JICHCTBUS, COBEPIIICHHBIE HEJOOPOCOBECTHBIM 00Pa3oM M 3aBEIOMO HAINPABIICHHBIC HA TIOPAXKCHUE WITA
NpUYHHEHHE yilepOa MPOTUBHON CTOpOHE. AHAIOIMYHBIM 00pa3oM cyaeOHas MPAaKTHKa MPHYKUCISICT K
TaKOMY IIOBCACHUIO OTJIAraTCJIbHBIC WKW HEIIPABOMCPHBIC )KaJ'IO6LI, IMMOJAaHHBIC IIPOTHB CyI[e6HOFO
peIICHHS, aNeIISIIMOHHOTO HITH KACCAI[HOHHOTO OTPEIEIICHHSL.

BepxoBHBI Cyn MOCTAaHOBWJ, YTO TIOCKOJNBKY IOoJada HCKa TMPEACTaBIIsIET COOON peanu3aluio
COOTBETCTBYIOLIETO TpaBa, TO B Cllyyae, €CIM CTOPOHA, MYCTh JaK€ HEOJHOKPATHO, JENAeT JIOXKHbIE
3asBIIGHUS, JTOTO HE JIOCTATOYHO JJsi TOro, 4YTOOBl TPHU3HATH €ro IMOBEJEHHe B KadecTBe
MIPOIECCYATBHOTO MOIIEHHHYECTBA. BMECTO 3TOro HeoOXOJMMO TPHHSTH BO BHUMAaHHE YCIOBHS, B
KOTOPBIX OBUIM MPUMEHEHBI 3TH CXEMbI WJIM MaxXUHAIIUU [TyTEM 3aBEJIOMOT0 M3BECTHOT'O BBEICHUS CYIbH
B 3a0Iy’XJeHHEe C LEeNbI0 JOOUTHCS BBHITOJHOTO CYyIEOHOTO pElIeHHsS 110 CBOEMY HCKY IIyTeM
MIPEJICTaBJICHHUS TIOUIOKHBIX JOKYMEHTOB WIIH Aa4YH JIOKHBIX TTOKA3aHHA.

Cy]:[ TAaKXXE IIOCTAHOBWJI, 4YTO KIIOYEBBIMU JIA YCTAaHOBJICHUA (1)aKTa MMPECTYIIICHUA ABJIAIOTCA
CJICAYyIOIIne: «B ClIydae 1rnoJgavuv B NOAACPIKKY MCKAa JOKYMCHTOB, IPUMCHHUMOCTD WJIN 3HAYCHUC, 4 TAKIKE
JoKasaTejibHad IEHHOCTb KOTOPBIX B TOYHOCTU COOTBETCTBYET 3ajadye€ Cyda, HE ABIACTCA

MOHIeHHI/I‘IeCTBOlel».

«Ecin omHa M3 CTOPOH YMBILIJICHHO NPEICTABISET MOAJIOXKHbBIE IOPUAMYECKHE NOKYMEHTHI C ILIEJIbO
00MaHyTh CyJIbI0, KOTOPBIH B clly4ae He pa300jaueHus yMbICIIA, BBIHEC pEllIeHHEe, MPUIHHSIONIee yiepo
MHTEpecaM MPOTHUBHON CTOPOHBI, €T0 JEHCTBHUS paccCMaTpHBAIOTCS KakK MOKYIIEHHE Ha MPOLEecCyaIbHOe
MOILICHHHYECTBO 2%,

Jlaqa JIOKHBIX HOKaBaHHﬁ, B TOM 4YHUCJIC HCOOHOKpaTHas, HC ABJIACTCA HOCT&TO‘IHOﬁ IJId TIpU3HaHUA
(baKTa COBCPHICHHA MOIICHHUYCCTBA 3a UCKIHOYCHUCM TEX CIIy4acB, KOrla OHA JOIIOJHACTCS BHCIIHUM
00CTOSTEILCTBOM UJIN IIOBCACHUEM, TOCTATOYHBIM JJI1 BBCIACHHUS B 3a6HY)KJICHI/Ie. Vka3zaHHBbIC BHEIITHUC
@aKTOpBI (MaXI/IHaHI/II/I, MOAACIBHBIC JOKYMCHTBI, Adada JIOXHBIX HOKa3aHHI>'I) JOJDKHBI BO3HUKHYTH B

211 Jleno ot 24 utons 1970
212 Heno ot 26 mapta 1998 roaa, cm. Taxke eno ot 14 mapra 1972 rona
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pe3yibTaTe HeTOOPOCOBECTHOCTH ITyTEM HCIOIB30BAHUS CYACOHOM CUCTEMBI JUIS MOyYEHUS PCIICHHUS,
KOTOPOE MPUUHHSET MPOTHBHOI CTOPOHE YIIep6- .

I[HH MNpU3HaHWA BUHBI B COBCPIICHUNY MOIMICHHUYCCTBA HeO6XOI[I/IMO, YTOOBI OAHa CTOpPOHA CO3HATCIIbHO
1 YCHICIIHO COBCPIINIa MOIICHHUYCCKHNE JICHUCTBHUS C IIETIbI0 BBECTHU cyﬂeﬁ B 3a6ﬂy)KI[eHI/IC.

Hakazanue 3a npoueccyaibHoeé mMouieHHu4ecmeo: abmuuucmpamueuoe U y20/106HO0€ HAKA3aHue

Crates 1382 ['pakmaHckoro Kojekca NpeayCMaTpUBaeT MPHUBIECYCHHE K aIMUHHCTPATHBHOMN
OTBETCTBEHHOCTH 3a IMpOLECCyaJbHOE MOLICHHHWYEeCTBO. [loCTpajaBiie OT HPOLECCYaTbHOTO
MOIIICHHUYECTBa TOJKHBI 00paTHTh K CTOPOHE 0OBUHEHUS Cyaa Oonbinoi nHctaHuuu (pres le tribunal de
grande instance) wiu B MOJMIMIO B TEYCHHE TPEX JIET C JaThl BBIHECCHUs CyAcOHOrO peIleHHs Ha
OCHOBaHMM MolIeHHHYecTBa. [loTepreBuine BhpaBe TpeOOBaTh KOMIICHCALMIO 32 MPUYMHEHHBIH UM
ymiep6. IlorepnieBuminii MOXXET CTaTh OAHOW W3 TPaXIAHCKOTO IMPOU3BOACTBA B YrOJIOBHOM CYAE M
00paTHUThCS 32 KOMIICHCAIMEH (PMHAHCOBBIX YOBITKOB U MOPAJIbHOIO Bpe/a.

Kaxnplif, KTO 3710ymnoTpelyseT CBOMM IIPaBOM Ha OOpalleHHE B CyJ, MOXXET OBbITh Haka3aH IIyTeM
HAJIOKEHHUS B TPaXKIAHCKOM TMopsiake ImTpada W B3BICKAHUS KOMIICHCAIMUM (DPUHAHCOBBIX YOBITKOB H
MOpaJBbHOTO BpEla, WM IyTEM IPHUBICYEHHS K YrOJIOBHOM OTBETCTBEHHOCTH. TO €CThb B ciydae
ONpaBIaHMs WIA OTKIOHEHHUS MCKa YrOJOBHBIM Cy[ TEM HE MEHEEe MOXET MPHUMEHUTh YTOJIOBHOE HWIIN
MHOE HaKa3aHue.

B cootBerctBUM cO craThell 32-1 VYTOJ0BHO-IPOLECCYAIBHOIO KOJEKCA CYIbsl BIPABE HA3HAUMTH
HaKa3aHWC B OTHOUICHHU JIMI, BMHOBHBLIX B IPONCCCYaJIbHOM MOIICHHHUYECTBC B TOM Cliy4dac, CCJIN
COBEpIIEHHOE UMM MOIIEHHUYECTBO BKJIIOUAET B ce0s «IpeoOpa3oBaHKe B 3JI0yNOTPeOICHUE IPAaBOM Ha
oOpaimieHue B Cymm».

CornacHo INOJNOXKEHHSM YTOJIOBHO-IIPOLECCYAbHOIO KOJCKCa CyIbs SBIsETCs apOMTPOM M TapaHTOM
HPaBUIIBHOTO MPUMEHEHHs MPOLEAYPHBIX HOPM HPH OTIPABICHUH MPABOCYAUS B PACCMATPUBAEMbIX UM
Jieax; 3a HapyIICHUs] JaHHBIX HOPM CTOPOHAMH OH BIpPaBe HAa3HAYHUTh HAKa3aHUE KaK B MPayKIAHCKOM
(pazgen 1), Tak 1 B YrOJIOBHOM (pa3fiell 2) MopsiaKe.

CynebHass mnpakTHKa BepxoBHOro cyaa cieayrlomuM o0pa3oM ONpEAENsieT YCJIOBHS BBIIJIATHI
KOMIIEHCaluu B rpaxznaHckoM mnopsiake: «llo cBoel cytm oOpaiieHue B CyZ SIBISETCS IPaBOM,
370ynOTpeOIeHne KOTOPBIM MOXET IMOBJeYh 3a COOOH B3bICKAHWE KOMIICHCAIIMM B CJy4Yae, €CIH
oOpamieHue ObUIO 3JIOHAMEPEHHBIM MM HEJO0OPOCOBECTHBIM, a TaKKe IO CBOEH OIIMOOYHOCTH
NPUPaBHEHO K MOLIEHHUYECTBY». B ciydae ecnu cynpsi IpUIET K BBIBOLY O TOM, YTO OOpaIlleHHe UCTIIOM
B CyJ ObIJIO HEOOOCHOBAHHBIM WJIM HApYIIaJo MpaBa JAPYyroil CTOPOHBI, OH MOXKET Ha3HAYHTh HAKa3aHUE B
Buje mrpada B pasmepe a0 3 000 eBpo. B ciyuae 3moHaMepeHHOro Cyne0HOrO MPOU3BOJCTBA MOXKET
ObITh Ha3HAYEHO HakazaHue B Buje Tpada B pasmepe 10 15 000 eBpo. Cynbsi MOXKET Ha3HAUUTH ITpad
B TPa)X/IaHCKOM IOPSIJIKE TOJIBKO B OTHOUICHWH MCTIA WM IPOCUTEINA, HO HE B OTHOUIEHUH OTBETYHKA,
KOTOPBI UMEET MPaBo Ha 00y HA3HAUYCHHYIO KOMIICHCAIIHIO yIepoa.

VYTrosoBHOE TpaBO NpEAyCMaTpHUBAET HaKa3aHUE 3a JEHCTBUS, KOTOPBIE HAPYIIAIOT CIPaBEINBOCThH
MIPEJICTAaBIEHHBIX B CyJe J0Ka3zaTenbcTB. OHO Takke MNpeaycMaTpUBaeT BO3MOXKHOCTH IPECEUeHUs
MOIIBITOK BBECTH CYABIO B 3a0NIy’KAE€HHE C LENbI0 NpUYMHEHHs yuiepba apyrum juuam. OcoObIMH
MOJIOKEHUSAMH TIPEYyCMOTPEHO HaKa3aHUE 3a MPEIYMBIIIJIEHHOE W3MEHEHHUE IPEJICTaBIECHHBIX Cyay
MUCHMEHHBIX JOKYMEHTOB, TIOKa3aHHH CBUETENIeH MIH BEIIECTBEHHBIX JTI0Ka3aTEIbCTB.

e [lucemennsle nokazarensctBa: CtaThs 441-1 VYronoBHOro Kojekca JOaeT ONpelneieHUEe U
MpeaycMaTpUBaeT HaKa3aHHUEe 32 MOAAEIKY JOKYMEHTOB «IENbI0 WM BO3MOXHBIM MOCJIEACTBUEM
KOTOpPOW MOIJIO OBITh JIOKA3aTeJIbCTBO IIpaBa WM JICUCTBUSA, HMEIOIIEr0 IPaBOBBIC
MOCJIEICTBHSY.

213 Jeno 20 anpens 2005, anemisinonHas sxanoda Ne: 04-84828
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e [lokazanusa csugereneil: Crates 434-11 VYromoBHOro kojmekca, KoTopas IpeaycMaTpUBacT
HaKa3aHHE 32 OTKa3 JjaBaTh IOKAa3aHUA B MOJIb3Yy HEBUHOBHOTI'O JIMIIA, IPUMEHSAETCS] B OTHOIIEHUHU
OTPaHUYEHHOTO YMCIIa YKa3aHHBIX JIUI] U PEAKO IPUMEHSAETCS Ha IPAKTUKE.

e JDhxecBugerenbctBo: Yame npumensiercs crathsa 434-13. 3a mauy moja mpucAro B cyle WU
COTPYAHHUKY YTOJIOBHOM TMOJHUIIMH JIOKHBIX MOKAa3aHUU IMpeaycMaTpPUBACTCsl HaKa3aHHE B BUJC
JIMIIICHUs1 CBOOOJIBI HA CPOK B IIATH JIET U HajoxeHHUe mrpada B pasmepe 75 000 eBpo. OnHako
JUIIO, JaBIliee JIOKHBIE ITOKa3aHuUsI, 0OCBOOOKIAeTCsl OT HaKa3aHMs B CIydae CIIOHTAHHOTO OTKa3a
OT CBOHMIX INTOKa3aHWH J0 BHIHECEHUS CIICICTBEHHBIMH OpTaHAMH WJIM CYAOM MEpBON MHCTAHIIUN
peIIeHus O MPEeKpaIleHUH MTPOU3BOICTBRA.

e Crares 434-15 mnpemycmarpuBaeT Haka3zaHHE 3a Jady WIA T[IOJy9eHHE, B TOM YHCIIE
Oe3ycrienmHble, B3ITKH. TO ecTh 3a OOeIIaHMs, IMOCYJbl, Jady IOAApKOB, OKa3aHHE MABICHHS,
YIpo3bl, HACUJIBCTBEHHBIE ACUCTBHSL, MAHUYJISIIUU MM 0OMaH, COBEPILIEHHBIE B X0/I¢ CYAeOHOT0
pa3buparenbCTBa WM B OTHOLICHHWH HCKOBOTO TPeOOBAaHWS WIIM CTOPOHBI 3aIUTHl B CyJAE C
[EeTbI0 3aCTaBUTh KOTO-THOO JaTh WIM NPEICTaBUTh MOKa3aHMSA, CHENaTh 3asBICHUE WIH
adugaBuT, IpeaycMaTpUBacTCs HaKa3aHUE B BUJC JIMIICHHs CBOOOJBI Ha CPOK B TPH Tojia U
HanoxeHue mrpada B pazmepe 45 000 eBpo nmaxe B TOM Cilydae, €CJIIM Jlaya WM TMOJydYCHHE
B3ATKH HE COCTOSIIOCH.

e BemectBenHnble JokazartenscTBa: CtaTthst 434-4 VYTONOBHOrO KoJeKca HpeaycMaTpUBaeT
OIlpeJieJICHNE U HAaKa3aHUE 3a YHUUYTOXKEHUE BEILECTBEHHBIX JI0KA3aTENbCTBA B CIIydae, €CIM OHO
«OBLIO COBEPIICHO C IIETbI0 BOCIPENATCTBOBATh YCTAHOBJICHUIO MCTUHBD. Hakazanue B Buze
JUIIeHUsT CBOOOABI HAa CPOK B TpH TOofa W HaimokeHHe mTpada B pasmepe 45 000 empo
nmpeayCcMaTpmuBacTCAa 3a 00a JCSAHUA - BUJOU3MCHCHNUC MeECTa MMpECTYIIICHUSA HJIn
IMpaBOHAPYUICHUA MMYTEM U3MCHCHHA, MOAACIKN WJIN YHUYTOXCHUA YJIUK WU OOKa3aTCILCTB, a
TaKXKe IyTeM MNoAOpachIBaHUS, IEPEMEILEHUsI WIN COKPBITHA KOHKPETHBIX YJIHK; M 3a
YHUUYTOXCHUEC, NOXUIICHUEC, COKPBITUC HUJIM BHCCCHUC H3MEHEHUN B AOKYMCHTBI 4aCTHOI'0 WJIN
0OIIECTBEHHOTO XapaKTepa WK yIUKH, KOTOpast MorJia Obl IOMOYb PACKPBITh MIPECTYIUICHHE WITH
IpaBOHApYILIEHHE, OOHAPYKUTh YJIUKU MU OCYAUTH BUHOBHOTO.

Coennnennoe KoposieBcTBO

B Coenunennom KoponeBctBe obOpaiieHne B CyJl ¢ MHUMBIMHU CIIOPaMHU TOSBUJIOCH B TIpaBe AHTIIMA U
Motnanauu B 1890-¢ rompr. OOpamieHueM B Cyll ¢ MHUIMBIMHU CIIOPaMH CUUTAETCS JII00oe oOpaleHne B
CyJl MCKITFOUUTEIILHO C IEJIBbI0 JIOCTABUTH OECIIOKOWCTBO WIIM OCIA0UTh MOJIOKEHUE TIPOTHBHON CTOPOHBI
HE3aBHCUMO OT cyiecTBa Mcka. OHO MOXKET OBITh OCYIIECTBIIEHO B BHJIE MOJAaYd TPEABAPUTEIHHOTO
SIBHO HEOOOCHOBAHHOTO HCKa, MOXET OBITh BBIPAKECHO B HEOAHOKPATHOM, OOPEMEHUTEILHOM U
HEOIPaBJAaHHOM OOpaIlleHUH ¢ XOAaTalCTBaMH B Ji€Jie, KOTOPOE B JPYTHX OOCTOSATEIBCTBAX OBLIO ObI
000CHOBAHHBIM.

OOpamieHre B Cyi ¢ MHHMBIMH CIIOPaMH pacCMaTpUBAETCsl Kak 3JI0YNOTpeOSieHHE HOPUINYCCKUMH
IpoLeypaMd M MOXKET IOBJIeYb 3a Cco00H Haka3zaHume BHMHOBHOrO muna. Cynsl CoeanHEHHOro
KoposnescTBa 001a1at0T MOJTHOMOYHUSIMU BEIHOCUTD PEIICHHS 110 OeCCOAepKAaTeIbHBIM MCKaM H jKaJo0aM.
OHM HMEIOT TpaBO HCKIIOYUTh HCK M3 CIUCKAa JIeN, MOJUICKAIIMX PAaCCMOTPEHHIO, MPU3HAB €ro
37I0yNOTpe0IeHnEeM MPOIecCyalbHbBIX JSHCTBHI Cya; UMEIOT MPaBo MO COOCTBEHHON MHUIIMATUBE HIIH
MO0 XOJaTaiicTBy OAHOM M3 CTOPOH NPOM3BOACTBA BBIHECTH MOCTAHOBIICHHE, OIPAaHHMYMBAIOLIEE
NPaBOCIIOCOOHOCTH OHOM U3 CTOPOH NPOM3BOACTBA MMO1ABATh JajbHEHUIINE >Kan00bl WIIN UCKH.

O,I[HOI‘O CAWHCTBCHHOI'O HMCKa, Ia>XX€ sBHO H€06OCHOBaHHOFO, KakK IpaBujio, HC OOCTAaTOYHO JIA
MMPpU3HAHUA O,I[HOI7[ U3 CTOPOH CYTSXKHHMKOM, OAHAKO HCOAHOKpATHAA MoJada CCPbLE3HBIX MCKOB OJHUM
aIBOKaTOM HMJIN I-OpPIZIPI‘ICCKOﬁ KOMITAaHHUEH MOKET IIPUBECTHU K JIMIICHUIO ITpaBa aHBOKaTCKOﬁ IIPAKTHUKH.

B Axrmmu n Yansce I'eHepanbHbIl ATTOpHEH, KOTOPBIM HpeAcTaBiisieT OOIIECTBEHHBIE WHTEPECH! IPU

OTIIPaBJICHNH TPAaBOCY/IMs, BIIPaBEe B COOTBETCTBUU C pasfenoM 42 3akoHa o Bepxosaowm cyzae 1981 rona,
00paTUThCS ¢ 3asBICHUEM B ATICIUISIIMOHHBINA CyJl ¢ IPOCKOOH O BBIIAYe PACIOPSDKEHHS O BO30OYKICHUU
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TPaXTAHCKOTO TPOW3BOJCTBA WM PACHOPSHKCHUS O BO30YXKIEHHHM YTrOJIOBHOTO TPOM3BOJCTBA IS
NpU3HAHWS JIMNA CYTSDKHUKOM. B ciiydae oOpaiieHuss ¢ MHUMBIMH WCKAaMH W B YrOJIOBHBIM, U B
TrpaXaaHCKue Ccyg, | eHepanbHBII ATTOpHEH MOXET B COOTBETCTBHH C pazaenioM 42 oOpaTuTbesa 3a
MOJIyYCHUEM PACIOPSDKEHUS 10 PAcHOpPsDKEHMHM O BO30YKICHUM OOIEro mnpowsBojcTBa. [laHHBIC
pacopsKEHUST BBIHOCATCS C LEIbI0 OTPAaHUYUTh MPABOCIIOCOOHOCTh (DM3MUECKOTO JIMIA 00paIaThCs ¢
JATLHEHITMMA UCKaAMH HJTH JKaI00aMH B paMKaX pacCMOTPEHHUS TEKYIIHX UCKOB 0€3 COOTBETCTBYIOIIETO
pasperienusi cyapu Boicokoro Cyna win AneIUISIUOHHOTO Cyia 1Mo TpyA0BbiM criopam (EAT).

B cooTBeTcTBHM € yKa3aHHBIMH 3aKOHaMH MPOHM3BOJICTBO MO OOpAIICHHIO B CyJ C MHUMBIMH CIIOpPaMHU
MOJKET OBITH BO30YykIeHo ToibKo ['eHepampHbiM ATTOpHEeeM Ee BemmuecTBa, a pemieHne O MPUHITHA
3asBJICHUS B IPOM3BOJCTBO MOXKET OBITh MPUHATO TOJBKO TOCIE TPOBEACHUS TINATSIHHOTO
paccienoBanusa Ympasinenuem [loBepennoro KazHaueiicTBa AeMCTBHI OTAENBLHOTO JIMIA, B paMKax
KOTOpOTO OJIWH W3 TpeacTaBuTeneii cyaedHoro BegomMcTBa (I'eHepanpubii ATTopHEH Win [ 'eHepanbHbIH
ConucuTop) yCTaHABIUBALT, YTO T0j]a4a UCKA OTBEYACT OOIICCTBEHHBIM HHTEPECAM.

IIpu onpenenennun, MOANAAAET JIH HCTEIl MO YKA3aHHYIO KaTETOPHIO WK HET, H, CIeI0BATEIFHO, MOXKET
JU OH paccMaTpUBAThCS B KadecTBEe HaJexamero oOBeKTa >KalIoObl, OJAWH W3 TpeACTaBUTENCH
Cyl1eOHOTO BEIOMCTBA JIOJDKCH IPUHATH BO BHUMAHHE KOJUYECTBO U THUIl IIPOU3BOJICTBA, MOBEACHUE U
XapakTep YKa3aHHOTO JIMIIa BO BpeMs pa3OuparenbcTBa, CTENEeHb NPUYMHEHHOTO 3asSBUTEISM
HEyI00CTBa, a TAKXKE BO3MOKHOCTh MTPOAODKEHUST HEOOOCHOBaHHOTO ITPOU3BOICTBA.

Ha nene ['enepanibHblii ATTOpHEH CKOpee BCEro He OyleT BMEIIMBATHLCS JIO TEX IMOp, MOKa M0 MEHBIICH
Mepe MIECTh OTAENBHBIX NCKOB, TIOJAHHBIX CYOBEKTOM, HEe OyTyT MPOUTPAHbI MIIM UCKIIOYECHBI 3 CITHUCKA
nen. [Ipu 5ToM yKkazaHHOE YHCIIO HE SIBISIETCS] aOCONIOTHBIM M KaXKII0€ AeJ0 MOXKET OBITh paCCMOTPEHO
IO CYIIECTBY.

B crmyuae ecniu ['eHepanbHBI ATTOpHEH MPUHUMAET penieHre 00 OMpaBIaHHOCTH kano0sl, [loBepeHHBIIH
KasnaueiicTBa nojaet xano0y B ANEUIAIUOHHBIA CyJ] U ANEIUIALMOHHBIN CyJ] IO TPYIOBBIM CIIOpaM (B
YCTaHOBJICHHOM TIOPSJIKE).

[TocranoBnenue 06 N30paHUU MEPHI IPECEUCHUS B IPAKIAHCKOM MOPSAKE MPEACTaBIsIET cOO0H CPeACTBO
3alIMTBI JUIS TeX JIMI, KOTOpbIE JIBa WK OoJjiee pa3 cTajau OOBEKTOM HEJOOPOCOBECTHBIX HCKOB HIIH
*Kaslo0, MOJAHHBIX OJHUM M TEeM K€ JIMIOM II0 OJHOMY M TOMY e Jeny. BpliaeTcs oHO AOCTaTOYHO
OBICTPO M Ha CPOK 10 ABYX JIET, M IpeoyCMaTpHBaeT OrpaHHYEHHE ISl CyObEeKTa BO3MOXKHOCTH
NpeANPUHAMATH JalbHEUIINE MAaru B COOTBETCTBHH C MPEIITHCaHUEeM MTOCTAHOBIICHHS U €3 pa3pelieHust
OTBETCTBEHHOTO cynbpH. IlocTanoBneHns 006 M30paHMU Mepbl NpeceyeHHs He TPeOYIOT BMEIIATEeNILCTBA
I'enepanbHoro ATTOpHES (CM. MpakTHYeckoe ykazanue 3¢ yactu 3.11 I'pakgaHCKOTO MpoIeccyalbHOTO
KOJIEKCA).

41.3 3axkiaouyeHus

EBponelickuil cTpaHbl HCHONB3YIOT Pa3IMYHBIE MEPBI IO ONPENEICHUIO, PEAYIPEXKACHUIO 1 HAKA3aHHUIO
MOBEJICHUS, KOTOPOE HE SIBIAETCS 1OOPOCOBECTHBIM OCYILECTBJICHHEM TakKUX IPaB, Kak JOCTYI K CyIy
WIM TIpaBO Ha 3alIUTy. 3aKOHHBIE OrPaHWYEHHS YyKa3aHHBIX IpaB BKIIOYAIOT B ce0s HaJIOKEHHE
CyJeOHBIX MOLUIMH IO Hayalla CyleOHbIX pa30HpaTeinbCcTB, BOZMOXKHOCTh PACCMOTPEHHS KacCAlMOHHBIX
KaJlo0 WM HAJOXKEHUsI TPayKAAHCKOro mTpada 3a 370ynorpedieHre nIpaBoM oOpalleHns B CyA BbICIIEH
WHCTAaHIMU. JIOMyCTHMMBIMH TakKe SBISIFOTCS OTpaHMYEHUs, CBS3aHHBIE C JIMYHOCTBIO CTOPOH
MPOM3BOACTBA, TO €CTh OrPAaHWYEHHS MPABOCIIOCOOHOCTH HETOOPOCOBECTHBIX HCTIOB TOJaBaTh
3agBneHnss U HckH. CepbesHble (OpMBI IPOLECCYalnbHBIX HapyIICHWH HakasbIBalOTCs MTpadamu,
NPUBJIEYEHNEM K OTBETCTBEHHOCTH 33 MPUYMHEHHBIH yIIepO WIN YroJIOBHBIM HaKa3aHUEM.

127



4.2 QOOecnevyuTebHbIE MePbI

B KOHTEKCTe KOPMOPAaTHUBHBIX KOH(IIMKTOB BO3MOXKHO HEMPAaBOMEPHOE MPUMEHEHHE Pa3TUUHBIX
acmeKTOB CyAeOHBIX Tporenyp. HempaBomepHoe TIpUMEHEHHE MOXET OBITh CIDIAHUPOBAHO U
pearm30BaHO TOJIBKO OJHOM W3 CTOPOH M B HEM MOTYT OBITh 3a/IeHCTBOBAHBI CYJbH, KOTOPBIE OBUIH
MOJKYTIJICHBl WM HE SIBISIOTCS JOCTATOYHO HE3aBHCUMBIMH (B PsIIE CTpaH OTCYTCTBHE HE3aBHCUMOCTH
SIBJISIETCSI TIOCTOSIHHBIM YCJIOBHEM JUISI OKA3aHUs CONCUCTBHSI HE3aKOHHOMY IOTJIOIICHUEO KOMIIAHUM WIIH

HAPYIICHHS PABII KOHKYPEHIINN)> .

Bpe3ka 6. HenmpaBuibHoe mnpuMeHeHue CyIeOHBLIX pellleHH B HeJaX KOPIOPATHUBHOIO
peiinepcTBa

«IIpumenenne CyneOHBIX pelIeHUH (B TOM YMCIIE PEUICHUN apOUTPaKHBIX CYI0B», BHIHECCHHBIX 0€3
JocTaTOuHBIX 00ocHOBaHWH. CyneOHbIe pemieHus CIIy>KaT OCHOBAaHHWEM IPAKTHYECKH ISl BCETO -
3ampeTa Ha TpOBeAeHHE OOIMX cOOpaHW aKIMOHEPOB, 3allpeTa ISl OTACNBHBIX AaKIMOHEPOB Ha
MOCEIICHIE COOpaHUil aKIMOHEPOB, CMEHBI PYKOBOJICTBA, CEKBECTPA MMYINECTBA, MOITBEPKIACHUS
mpaBa COOCTBEHHOCTHM M TMpaBa BIAJCHHUS aKIUSIMH W JOJCOBBIMU 0053aTEIbCTBAMU, PEIICHHS
BOTIpOCa O JACHCTBUTENBHOCTH PEIICHHH COOpaHUsl aKIHOHEpOB, U T.1. CymeOHbIe pEelIeHUs TaKxke
CIIy’)KaT OCHOBaHUEM JIIS HEIPYKECTBCHHOTO IOIJIONICHHUS IyTeM OaHKPOTCTBA M JIMKBHIAIUH
kommnaHuu. Jlaxke eciau B JalibHEHIIeM CyIeOHBIC pEIICHUS OTMEHSIOTCS, peHaepaM yaaeTcs
YKPEMUTh BO BPEMsI KACCAILIMIOHHOI'O MPOU3BOACTBA CBOE MOJIOKEHUE C IOMOLIBIO APYrux cpeacts. O
POIH, KOTOpasi OTBOAMTCS CyJlaM TPH Pear3alliy PEHIePCKUX CXeM, CBUIETEIbCTBYET TOT (aKT, 4TO
HEJaBHO OBUI MPHHAT PSII 3aKOHOB, KOTOPBIMH IPEIyCMaTPUBAIUCH YCJIOBHUS, NP KOTOPBIX
apOuTpakHbIE CyIbl HE MOTJIH Y4acTBOBaTh B peallM3allid PEeHAEPCKUX CXEeM, a TaKKe YroJOBHAS
OTBETCTBEHHOCTb CYI€EH, KOTOPbIE BBIHOCHUJIN PELIEHUSI BHE PAMOK CBOEH KOMIIETEHLIUN.

Uctounuk: FO. llImaruna, B. ammok «Peiidep nHeuwasHHo Hazpsinem, K020a €20 COBCeM He HCOEULbY.
ULGroup Association. http://ulga.com.ua/en/cms/raiders_attack

OOparteHne B cyJl MOKET HE3aKOHHO MPUMEHSTHCS C 1IeTIbI0, HAapuUMep, J0OUThCS CyIAeOHBIX PElIeHU
JUTSL JIeTANTM3aliy TOAIETIBHBIX JJOKYMEHTOB, HAJIOKEHHUS apecTa Ha aKIIMU Ma)KOPUTAPHBIX aKIIMOHEPOB
WIM WHBIX aKTHUBOB, 3alpeTa Ha MPOAaXy HWMYIIECTBA KOMIAQHMM (B TOM 4YHCIE TPOAYKIIMU
MOKymateysiM). B Apyrux ciaydasx oOecneduTeNbHbIE MEPhbl MCIOJIB3YOTCS ISl TOTO, YTOOBI JHIINTh
aKIIMOHEPOB MpaBa r'oJI0COBaTh Ha COOPaHUsIX aKI_[I/IOHepOB215. B 0oJIBIIMHCTBE OUEBUIHBIX CIydasX Jaqu
B3ATKH Cy/IbH YMBIIUICHHO BBIHOCSAT HE3aKOHHBIE PelIeHHs '. Jlaxke B TeX Ciydasx, KOrga yaaeTcs
JIOOUTBbCS OTMEHBI O0ECHEYHMTENBHBIX MeEp, OHHM YK€ IpPUBEIM K HETaTHBHBIM W HEOOpaTHMBIM
HOCJIE/ICTBUSAM, OCOOEHHO B CIIy4asx, KOT/la MEphl 3aTPOHYJIHN IIPaBa roJI0COBAHMUS BBICTYHAIOLIETO B POJIU
OTBETYHMKA akiMoHepa. [Ipum >ToM mokas3ate (akT Jauyu B3ATKH CyJbe, KOTOPHIH MPOWU3BOJIBHO BBIHEC
pelIeHre 0 NPUMEHEHUH OOECIIeYNTEIBHBIX Mep, CHOCOOCTBYIOIINX peaM3alui PEHIepCKOro 3axBara
KOMIIaHWH, IPAKTUYCCKU HE NPCACTABIACTCA BO3MOKHBIM.

Bo3MmoxkHOCTh 3aTpeboBaTh M JOOHMTHCS IPUMEHEHUS B pPaMKax TIPaXIAHCKOTO MPOM3BOJICTBA
00ecrevYnTeNnbHbIX MEP B OTHOIIEHUH BEPOATHOTO MMYIIECTBA OTBETUYHMKA COMPSDKEHO C ONpPENETICHHBIM
puckoM. Bo3MoxxHO 310ynoTpebieHueM JaHHOHM IpoLeaypoi, MOCKOIbKY CTaHIApThl YAOBJIETBOPEHUS
TaKUX XOAATaHCTB SBJISIFOTCS CIIMIIKOM Pa3MBITBIMU M MATKUMH, @ B XyJIINX CIy4asiX CyIbsl HE SBISIETCS
CHpaBEAIMBBIM WK HE3aBUCHUMBIM. BO BpeMsi KOPIIOpaTUBHOIO KOH(IMKTa HEIOOPOCOBECTHASI CTOPOHA
MOJKET BOCIIOJIb30BATBHCS C IIOJIB30M I ce0si 00ecreunTeIbHBIMU MEPaMU, ITIOCKOJIBKY TaKUM 00pa3oM
OHa MOXXET HEMEIJICHHO HAaHECTH CEephe3HBIH yIiepO MPOTHBHOM CTOpPOHE (B YAaCTHOCTH, B CBS3H C
3aMOpaXMBAaHMEM AaKTHBOB MOXET OBbITb HEMEAJICHHO NPUOCTAaHOBJICHA MAEATEIbHOCTh KOMITaHUH),

24, 3ummepep «Pelinepckue 3axBartsl Ha Yipanne» (2012), ctp. 4.

http://ti-ukraine.org/en/system/files/research/raider_attacks -_ti_ukraine eng.pdf

215 (IIpe/1oKeH s TTO TIOBBIMICHHIO 3 EKTHBHOCTH GOPBGHI ¢ PeilIepcTBOM (HE3aKOHHBIM 3aXBATOM COGCTBEHHOCTH)», JKypHan
«HensumxumocTb u HMHBECTHUIINH. [IpaBoBoe peryiaupoBaHue» Howmep 1 (39), Arnpens 2009
http://dpr.ru/journal/journal _36_15.htm

216 denopos, A. (2010) Petioepcmeo u kopnopamuenwlil warwmasic, Pp. 44, 47, 96.
http://www.zahvat.ru/media/bookshelffile/original/34484.pdf
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MEPECMOTP TAKOI'0 MCKa MPOTUB OTBECTUMKA BO3MOXKCH 0e3 y4dacTtud €ro HpeﬂCTaBHTeHeﬁ217, a CTaHAapThI
JOKa3bIBaHMWA HWCKa Ha JaHHOM OJTale€ MOIryT CBOAMTHBCA K HAJIWMYHIO 00CMAamoyHo CepbéS’Hle
0oKkazamenbcme acia.

4.2.1 Poccuiickas ®exepanus

B cootBercTBUM co cTaTthedl 99 ApOuUTpakHOrO MpoIecCyalbHOTO Kojekca Poccuiickoii dDenepariyu,
ApOuTpakHBIH CyIl MO 3asBICHUIO OPraHW3AlMM WM TPaKAaHUHA BIpaBe NMPUHSITH HpeABAPUTEIbHBIC
obecrieunTeNbHbIE MEpHI, HAMPaBICHHbIE HAa OOECI€YeHHre HMYIIECTBEHHBIX WHTEPECOB 3asBUTENS JIO
npeabsBieHus ucka. PenepanbHblidl apOUTPaKHBINA Cy YPpabCKOTO OKPYra B CBOEM IOCTaHOBICHUU Ne
F09-2512/09-C6 ot 29 ampens 2009 roga ynmoMHHAeT JaHHOE NPABO M TOSICHSET, YTO CYJ MOXKET
MIPUMEHUTh BpEMEHHBIE MEPBHI B TOM CIydae, €Clii MX OTCYTCTBHE MOXET 3aTPyIHUTHh WM MOMEIIaTh
WCTIOJTHEHHIO CyAeOHOTO PelIeHHs, a TAkXKe C HEeNbI0 HeIOMyIeHs MPUINHEHHS 3aSBUTENIO CEPhE3HOTO
yiepoa.

BpemeHHbIe Mephl TOIKHBI COOTBETCTBOBATH YCTAHOBJICHHBIM TPEOOBAHUSM, TO €CTh OHH JIOJDKHBI OBITh
HampaBJICHbl HEMOCPEACTBEHHO Ha MPEIMET CIOopa, ObITh COpPa3MEPHBIMU 3asBICHHBIM TPEOOBAaHUSM,
OBITh HEOOXOAMMBIMH M JIOCTATOYHBIMH JUIsl OOCCIICUCHMS MCIIOJIHEHUS CYJISOHOTO pEUICHHS WU
Npe/OTBpAIICHUs] TNpuYrMHEeHus yiepba. OnmHako HEJOOPOCOBECTHBIE CTOPOHBI  TPAXIAHCKOTO
MPOU3BOICTBA MOTYT NMPUOETHYTh K BPEMEHHBIM MEpaM C IIEJIbI0 PEIICHUs COOCTBEHHBIX MPOOJeM, a He
3alUThl CyOBhEKTUBHBIX NpaB. He Bcerya 3amnpeT win orpaHUueHUE TpaBa M0JIb30BaHUS WIIH YIIPABICHHUS
apeCTOBAaHHBIM UMYIIIECTBOM SIBIISCTCS ONMpaBIaHHBIM. HampumMep, B CBOEM PEUICHUU MO KacCaIl[MOHHOM
xkanobe ot 4 wrons 2012 roga mo gemy Ne 33-5887/12 Bonrorpaackuii pailOHHBIN Cyq YIOBIETBOPHII
X0JIaTaliCTBO O MPHU3HAHHMH ONPEJCIICHUS CYICOHBIX MPUCTaBOB 00 apecTe HEe3aKOHHBIM B CBSI3U C TEM,
YTO HE OBUIN MPEIICTABJICHBI JI0KA3aTeIbCTBA HEOOXOIUMOCTHU 3alPETUTh TOJIh30BAHUE 3aMOPOIKEHHBIMHU
aKTHBAMH JOJDKHHKA.

4.2.2 MexayHapoaHble KPUTEPUH

[IpaBo CynoB MpUMEHUTH OOECHECUUTETbHBIE MEPHl C LENBI0 TPEKPAIICHUs] HE3aKOHHBIX JCHCTBUN B
M000M ciydae SIBJISIETCSl OCHOBHBIM MPaBOM JIFOOOTO MPaBOBOTO CyBEPEHHOTO rocynapctBa. OCHOBHOU
3aJauell TNPUMEHEHHA OOECIEUUTENbHBIX MEp SBISETCS HEMEUICHHOE IPEKpaIleHHEe HE3aKOHHBIX
JecTBUil. 3a4acTyl0 HEBO3MOXKHOCTh TPHHATH OO0ECHEYUTENbHBIE MEphl JIHIIAeT MOCIEAYIoIee
cyneOHOe pPa3OUpaTeNnbCTBO 11€7IECO00PA3HOCTH, MOCKOJIBKY K TOMY BpPEMEHH KakK OyAeT NpPUHSITO
OKOHYAaTeJIbHOE PellleHHe IO CYILECTBY JieNa, Y)Ke Oy/ieT HaHeCeH HEBO3MECTUMBIH yiepo.

Bo3MOXHOCTh TIpUMEHEHHUs] O00ECHEUUTEIbHBIX Mep MPEIyCMOTPEHA pSJAOM  MEXKIyHAPOIHBIX
uHCTpyMeHTOB: Cratbd 50 CoriameHusi M0 TOProBbIM ACHEKTaM MPaB HHTEJIEKTYAJIBHOM
cobereenHocTn”® (mamee TRIPS) riacuT, 4YTO TOCYNApPCTBA-WICHBI JOJKHBI TapaHTHPOBATH
NPEJIOCTABIICHHE CBOMM Cy/aM IpaBa NpPUHUMATh OOECIEeUYHTENbHbIE MEpbl KOrJla STO YMECTHO, B
YaCTHOCTH, B CIly4dasX, €CIIM CYIIECTBYET BEPOSATHOCTh TOTO, 4YTO Jro0as 3ajfiepikka MPUYUHHT
HETONPaBUMBII Bpell IpaBoo0IIagaTeio.

4.2.3 Tlpoume MeXIyHApOAHbIEe KPUTEPUH U KpUTepuu rocyaapcerB-wienoB Cosera EBponbl

Ha eBpormeiickoM ypoBHe o0ecrieunTeNbHbIe MEPBl OBUTH BBEICHBI U UX PETYIHMPOBAHUE OCYIIECTBIISETCS
B OINpEJIeNIeHHbIX 00JacTsAX, B YaCTHOCTH B OOJIACTH 3alllUTHl MHTEIUIEKTYalbHON COOCTBEHHOCTH, TIpaB
notpeduTeNnell 1 3aKOHOAATENILCTBA O KOHKYPEHLIUH.

Hupextra Ne 98/27/EC 06 obecrieunTeNbHBIX Mepax TapaHTHPYET 3alIUTy KOJJIEKTHBHBIX WHTEPECOB
norpebuTeneil Ha BHYTPEHHEM DBIHKE IMyTEM INPEIOCTABICHHUS CPEICTB Uil OOpalleHUs B CyH IS

27 HepeCMOTp pI(SA) 663 y4acCTusl OTBETHYUKA ABJIACTCSA OIMMACHBIM CPEACTBOM 3aIlyraTb OTBETYMKA U B APYIUX CliydasaXx, HAIIpUMEp
IpU yCTAHOBJICHUH 3a/I0JDKEHHOCTH, O KOTOPOIl OH MOXeT Aaxe He moxpo3peBaTtb. Cm., Hampumep, I'. 3ummep «Peiinepckue
3axBaThl Ha YkpauHe» (2012), ctp. 6.

http://ti-ukraine.org/en/system/files/research/raider_attacks - ti_ukraine_eng.pdf

218 hitp://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm
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MpeKparieHns HapymeHus npaB norpebuteneii. Ha ypoBHe EBpomneiickoro Coro3a obOecrieunTeIbHBIC
MepBbI MOTYT OBITh IPIMEHEHBI B KOHTEKCTE 3aKOHOIATEbCTBA O KOHKYPEHITHH.

HupextuBa EC Ne 2004/48/EC o 3ammrte npaB Ha 00bEKTHl MHTEIUIEKTYalbHOW COOCTBEHHOCTH (Ialee
IPRED), wnampumep, mnpenycMaTpuBaeT HEOOXOIMMOCTh aisi rocymapctB Espomeiickoro Coroza
IPEIOCTaBUTh CyObEKTaM IpaBa JOCTYI K ONPEAETICHHBIM MEpaM, B TOM 4YHUCIIE BO3MOXHOCTH IOJATh
3asBJICHUE HA IPUMEHEHHUE 00CCIIEUUTENIBHBIX MEP C LIEJIbIO IPEAOTBPAILEHHS IPEACTOSIIETO HapyICHUS
WJIU IPEKPALLEHUs CYIIECTBYIOIIEro HapylIeHUs. B TUPEKTHUBE TakKe TOBOPUTCS O TOM, YTO TAKOI'O poja
o0ecrieynTeNbHbIE MEpPHl JIOJDKHBI OBITh CHPAaBEIMBBIMU U COpPa3MEpPHBIMH, U HE JOJDKHBI OBITH
YpEe3MEPHO CIIOKHBIMU MJIM AOPOTOCTOSLIMMH, JTHOO NPUBOIUTH K HEOOOCHOBAHHO IJIMTEIBHOMY CPOKY
NPUMEHEHUS] WM HEOCHOBATENBHBIM 3alepxKaMm. Kpome TOro, OHU IOJDKHBI OBITH 3(QPEKTHBHBIMH,
COpa3MEepHBIMH, HOCUTh CACPKUBAIOIIUI XapaKTep, MPUMEHSITHCSI TaKUM 00pa3oM, 4TOOBI HE TOMYCTUTh
MOSIBJICHUS TIPENATCTBUN AJI 3aKOHHOM KOMMEPUYECKOM NEATENBHOCTH M MIPEyCMaTPUBATh TaApaHTHU OT
snoynorpebnenuii. Kak u crarbs 50(2) TRIPS, nupexTiBa peKOMeHIyeT HapUMEp B CIIydae MPHHSATHS
o0ecrieynTeNnbHBIX Mep ©e3 3aciylIMBaHMs OTBETYMKA OOECIeYnTh B paMKax HaIHMOHAJIBHOTO
3aKOHOAATENBCTBA BO3MOKHOCTD IIPOBEACHNUS CIYIIAHUSA C LEIbI0 IIEPECMOTPA Aela B Ka4eCTBE TapaHTHH
coOJII0IeHUSI TIpaBa OTBETYMKA Ha 3aIIUTY.

IToutn BO BCeX €BPOMEHCKHUX CTpaHax MPeryCMOTPEHBI CHENHANbHbBIE CPEACTBA IMPABOBOM 3alUTHI IS
o0ecreyeHns] COXPaHHOCTH [OKAa3aTeNIbCTB IIyTEM M3bATHS ONPEACICHHBIX IOKYMEHTOB, HMEIOIINX
OTHOIIIEHME K IPOM3BOJACTBY WM BblIaue €X parte(oonocmopomnnux) opaepoB Ha OOBICK B jenax,
KacalolluXcsi KOMMEPUYECKHX TallH WIM HapylIeHUs TpaBa Ha OOBEKTH HMHTEIUICKTYalbHOM
COOCTBEHHOCTH, a TAaKKE€ HAlpaBJICHHbIX Ha IIOJyYCHHE MPEIINOIOKUTEIbHO MPaBOHAPYIIAOIIEH
uHpOpMaIMK WM KOHTpadakTHOro ToBapa. HeoOXoauMo OTMETHTh, 4TO, TeM HE MeHee, IaHHOe
MPUMEHEHHE YKa3aHHBIX TIOJOXEHWM JKeCTKO OrpaHWYMBAETCA 3aKOHOAATENIbCTBOM, KOTOpOE
o0ecreyrBaeT 3alIUTy JAOCTyNa K JaHHbBIM WM JudHOM wuH(popmammu. Kpome Toro, 3amura
WHTEIUICKTYaIbHONH COOCTBEHHOCTH, KOMMEPUYECKOW TaliHbI WIIH MHOW KOH(pHIeHIIMaTHONU HH(pOpMAaun
npeaycMaTpuBaeT COOJIOACHHE ONPEACICHHBIX IPOIECCyalbHbIX HOPM, LENBI0 KOTOPBIX SIBISETCS
HemomyleHne cbopa KOMIOPOMETHpYMOLe HHQOpMAUMKM WIM HHBIX BHIOB HapyLICHUS ee
KOH(QHUICHINAIBHOCTH. 3a4acTyI0 IPAaBO O3HAKOMUTHCS C MOJYUCHHOW MH(OpMaIueid npeaocTaBiseTcs
TOJIBKO CyJaM WM ajBoKaTaM HcTHa. Ha mpakTuke Takoro poja cleluanbHble paclopsbKeHUs MOYTH
HUKOTJIa HE BBIHOCATCS, IIOCKOJIBKY CYIIIECTBYET OOJIbIIIast BEPOSITHOCTh HAPYIICHUS NIPaB APYTUX JIMI: Ha
UCTLOB, AOOMBAIOIIMXCS YJOBJIETBOPEHHsI CBOMX XOJATalCTB, HaKJIaAblBaeTCA KpaliHe TsDKeloe Opemsi
JI0Ka3aTesIbCTRa.

IIpou3BoacTBO B OTCYTCTBHE OTBETYHUKA

Bo Bcex rocymapcrBax-unenax EBpomeiickoro Coro3a CymecTByeT BO3MOXKHOCTb —MPHUHATHS
00eCeYnTeIbHBIX HIIN NNpeaAyrnpeaANTCIbHBIX MEP 0e3 3acjIlyliMBaHHd OTBCTYMHKA. 910 MIPOUCXOIUT
IJIaBHBIM 00pa3oM B TeX JejiaX, B KOTOPBIX MpaBooOIafaTesin ¢ HeOOMbIIOH A0JIeH BEPOSATHOCTH MOTYT
IMMOJIy4YUTh KOMIICHCAIIUIO 3a ymep6 UKW B KOTOPBIX CYHWECTBYET BO3MOXHOCTL YHHYTOXCHUA
JA0Ka3aTCJIbCTB, WX B KOTOPBIX 3aCIyIIMBAHUC OTBCTUMKA IMPUBCACT K 3aJICPKKE NPOU3BOACTBA, YTO
NPUYMHUT HEBO3MECTHMBIM ymepO mpaBooOyafaTensiM, B CiIydasX, KOrAa MpPEALIeCTBYOLIEE
NPUMEHEHHE  BPEMEHHBIX MEp  MOXET  BOCIPEMATCTBOBaTh  3(PQPEKTHBHOMY  NPUMEHEHHIO
nmpeaAynpeaANTCIbHBIX MCP MWW HUX NPCKpAlICHUIO, WM KOrJlJa BO3MOXHBIC BCTPCYHLIC BO3PAXKCHUA
OTBETYMKA 3aBEIOMO SIBIISIIOTCS HECOCTOSITEIbHBIMU.

B Tlopryraimu cynpl, Kak TpaBWIO, HE BBIHOCAT 3alpETHTENbHbIC pelleHus Oe3 3aciylNIMBaHUs
oTBeT4rKa. B ABcTpuu obecrieunTellbHbIE MEPhI MOTYT OBITh IPUMEHEHBI 0€3 3aCITyIIMBaHHS OTBETYHKA
B TOM CJydYae, €ClIM HCTel] HE CMOXXET NOOHMThCS KOMIEHCAMHM yllepba B ciydae YBEIOMIICHUS
mpejnogaraeMoro npaBoHapymmrens. B bensrun ans npuHsTHs 00ecneunTeNbHBIX MEP HEOOXOAMMBI
Oosee HaJAE)KHBIE TOKA3aTENIbCTBA, HApUMep, HAINYHE O€3yCIOBHOW HEOOXOAMMOCTH TPH KOTOPOH
OTCYTCTBHE 00€CIEUNTENBHBIX MEP NMPUBEAET K IPyOOMy M HETIONPaBUMOMY HapyLICHHUIO MpaB ucTHa. B
I'epmanuu ucren, TpeOyOmMHA MPUMEHEHUS OOECTICUUTENBHBIX MEp, AOJDKEH IMPEICTaBUTh HAluyue

130



00CMAmMo4HO  Cepbé3HbIX  00KA3AMenbCme  TOT0, YTO  BO3MOXHBIE BCTPEUHBIE  BO3PAKCHUS
219.
MPEIIOoIaraeéMoro MPaBOHAPYIIUTENS SIBIAIOTCS HEOOOCHOBAaHHBIMHU

IIpaBuia npeacTaBieHUs 10KA3aTeIbCTB

B Pa3HbIX CTpaHax CYIIECTBYIOT PAa3IMIHBIC Tpe6OBaHI/I$I K Ka4CCTBY NOKa3aTEJIbCTB, HCO6XO,I[I/IMOMy JJIs
y6e>1<z[eHI/m Cyd0B B TOM, 4YTO HUCTEI SABJIACTCA npaBoo6na;[aTeneM, M 4YTO €ro Ipasa ObLIH HapyIICHBHI,
WM 4YTO TaKOC HAPYLICHUEC ABJIACTCA HGI/I366)KHI)IM, HO IpU 3TOM MHHHUMAJIBHO HCO6XOI[I/IMLIM
JO0Ka3aTCIbCTBOM ABJIACTCSA HAJINYNC 00CmMamouHo Cepbéfi’Hle ooKkazamenbCcms.

B Coeannennom KoponeBcTBe, B COOTBETCTBUH C 3aKOHOM 00 aBTOPCKHX IMpaBax, JAU3aiHE W MaTCHTaM
1988 roma, 3asBHUTENb MOKCH JIOKa3aTh IMyTEM JIEMOHCTPANUU OOJiee BHICOKOW BEPOSTHOCTH, YTO OH
SBISICTCSl TPaBOOONIaaTeNieM O0BEKTa WHTEIUICKTYaIbHOW COOCTBEHHOCTH M YTO 3aKOHOM BBEJICHBI
onpeecHHbBIE TIPE3YMIIIIMHA aBTOPCKUX TPaB, IPU TOM, YTO B OTHOIICHHH TOPTOBOM MAapKU U MATCHTHBIX
npaB caM (haKT PETUCTpAIlMM PAcCMATPUBACTCA KaK JIOKA3aTEIbCTBO TOTO, YTO UCTEIl SBISCTCS
paBooGIaKaTeNneM COOCTBEHHOCTH .

Hcren, kak mpaBuio, JOKEH J0Ka3aTh, YTO OH HE CMOXET JOOUThCA BO3MELIEHHs ylepOa B Cliydae
HENPUHATHUS 00ecneunTeNbHbIX Mep, onHako B CoenunenHoM KoposeBcTBe 3asiBUTENb JOKEH JOKA3aTh,
YTO OH HE CMOXET JOOHMTHCS COpa3sMEpPHON KOMIEHCAlMK yuiepba, NPUUYMHEHHOTO OOBIYHBIM
MIPOM3BOACTBOM. B HEKOTOPHIX cTpaHax OTKa3 HapyIIUTEJIEM UCIOIHATH PacCOPsHKEHHE O TIPUOCTaHOBKE
WIA OTMEHE IIIaTeXeld paccMaTpUBaeTCsl CYIOM KakK OOCTOSATENbCTBO, CBHJIETEIbCTBYIOILEE O
CEPHhE3HOCTH OIACHOCTH M Hem30exkHOocTH HapyiieHus. B Ounnsamuu BepxoBHBIH cynm 00si3ay cyabl
IMPOBOJUTL aHalIu3 COPAasSMCPHOCTU ITYTEM CPAaBHCHHA BBLITOABI, HOHy‘IﬂCMOﬁ HUCTHOM OT MMPUMCHCHUA
00eCIeYnTEIbHBIX MEp, U pacxodJaMHn H y6I)ITKaMI/I, KOTOpPBLIE MOT'YT OBITh ITOHECEHHI ImpearojaracMbiM
HapymuTeneM. B benbrum cyzapl, Kak mpaBuio, Hepen MPUHATHEM OOECHEYUTENbHBIX MEpP MPOBOIST
MPOBEPKY Ha MpeAMET aOCOIOTHON HEOOXOIMMOCTH.

B T'epmannm OoT cTemeHH OYEBHIHOCTH HApYIICHHS 3aBHCHT YPOBEHb CIOXKHOCTH TIPOLEIYPBI: €CIIN
oOecrieunTeNIbHBIE MEphl TPHUMEHSIOTCS € IEeJbl0 00EeCIeUUTh HCKOBBIE TPEOOBAHUS KOMIICHCAIIMU
NPUYMHEHHOTO HapylleHHeM yimepOa, B 00s3aTeNbHOM MOpSAAKE MPUBOIUTCS IMOAPOOHAs OlEHKa
ymep6a. Pasmep mckoBoro TpeOoBaHUs, KaK HPaBUIIO, ONPEESIETCSl CyJOM M COCTAaBISIET OT OJHOM

o . 221
TPETH 10 OJTHOM BTOPOM CyMMBI IPUUMHEHHOTO yIiepoa“™ .

HpaBa OTBECTYHKA

B takux crpanax xak [lomema, Mcmanun, [lopryramms u llIBenmst oGecriednTenbHbIE MEPHI JTOJDKHBI
HpI/IMeHHTBCH TOJIBKO IIOCJIC BCTyHJ'IeHI/IH B CI/IJ'Iy peHIeHI/IH, HpI/IHSITOFO B paMKax 06I)I‘IHOFO
pacCMOTpEHHUsl Jiea 10 CYIIEeCTBY, M IPH YCJIOBHUH, YTO BO30YXXJEHHE OOBIYHOTO IPOM3BOJCTBA
MPUBOJAUT K TOMY, YTO OOECIEUHTEIbHBIE MEPhl CTAHOBITCS HEJCHCTBUTENHLHBIMH M HE HMMEIOIUMHU
3aKOHHOMN CHIIBI

B cootBerctBuu ¢ IPRED, rocynapcrBa-uiieHsl JODKHBI IPELYCMOTPETh MOJIOKEHUS, 00ECTICUHBAIOIINE
OTMEHY WJIM NpPEKpalleHue IeHCTBUS BPEMEHHBIX Mep MO XOJaTalCTBY OTBETUMKA B ClIy4yae, €CJIM MCTell
OTKa3bIBaeTcsi BO3OYIUTH B Pa3yMHBIH CPOK MPOHM3BOACTBO, KOTOpOE Obl 3aKOHYHMIIOCH BBIHECEHHUEM
peLICHNs 1O CYLIECTBY JAejia KOMIIETEHTHBIM CylIoM. Pa3yMHBIH CPOK ompenessercss KOMIIETEHTHBIM
CYJIOM HJIM 3aKOHOM (KaK IpaBuito, oH coctasisieT 20 i 30 pabounx qHEl).

21 . N
® OGecneunTenbHbIE MEphI B OTHONICHHH 0GBEKTOB MHTEINIEKTYaNbHOH cobCTBeHHOCTH, EBpomeiickuit 0630p KoHTpadaxTa 1
MUPATCKOM MPOIYKINH, TOCTYITHO 10 cchbuike: http://ec.europa.eu/internal market/iprenforcement/docs/injunctions_en.pdf

220 hitp:/fwww. legislation.gov.uk/ukpga/1988/48/contents

22! 3akoH 0 Hamorax u npeanpuHuMarenscTBe ['epmanuu, aBTopsl: ®nopuan Bymned, dutmap Bonkpe, Kpucrodep Botr;
m3narenasctBo Sweet & Maxwell, 2005

222 Cy, ppime 220
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Jliist Toro, YTOOBI BEIHECTH PEUICHUE O IPUMEHEHHN BPEMEHHBIX Mep, CY/l, KaK MPaBIIIO, JODKEH 0053aTh
OTBETYHMKA TPEICTABUTh MMEIOIIHECS Y HEro JOKAa3aTelhCTBA, KOTOPHIE OBl B TOW WM WHOW CTCIICHH
yOeauu Cy1 B TOM, 94TO MCTEII SBJISETCS MMPaBo0OIaiaTeNieM 1 ero IpaBa ObLUTH HapYIICHBI.

B cootBerctBUmM co craTthelt 584 CyneOHoro koaekca benbrum, cyq MoxkeT 00s3aTh MCTHA BBIILIATHUTD
OTBETYUKY COOTBETCTBYIOLIYI0 KOMIICHCALMIO yIIepOa, IPUUYMHEHHOTO O0ECIIeUUTEIbHBIMI MEpaMHy, B
Cllydae, €CIM yKa3aHHbIE MEpbl ObUIM OTMEHEHBI WM UX JEHCTBHE MPEKPALICHO B CBSI3U C Oe3neiicTBuEM
UCTIAa WJIM YCTAaHOBJIEHHBIM OTCYTCTBUEM HapyIICHUS WM BO3MOXKHOCTH HapymieHus. [lpu stom
IPUCYXIEHHE KOMIIEHCALUH TPOUCXOJUT IO XOJAaTaUCTBY OTBETUHKA.

B q)I/IHJBIHILI/II/I KOMIICHCAald TaKOro poaa MNpUCYXKOAACTCA HE3aBUCUMO OT TOrO, ObUIH JIH pacxoanl
CBsA3aHBI C He6pe)KHOCTI)IO W YMBICJIOM HCTHA, a BO q)paHHI/II/I OTBCTUYUK MOXKCT O6paTI/ITI)CSI 3a

KOMIIEHCAIHeH B COOTBETCTBUH cO cTaTtbelt 1382 (mporeccyanpHoe 3noyn0Tpe6neHHe)223.

B Hcmanum kommeHcanusi 0e3 MPOBEACHUS CIyLIAHUS MPUCYXKAAETCS OTBETYMKY, B OTHOLICHUHU
KOTOPOTo OBUIN TMPHMEHEHBI 00eCTIeUnTeIbHBIE MEPhI, 1 KOTOPOMY B pe3yJIbTaTe NPHUMEHEHUS 3TH Mep
GBLT IPHYMHEH yIIep6-2".

B Coenunennom KopomeBcTBe 3asiBUTENSI MOTYT 0053aTh NMPEACTaBHTH BCTPEUHBIE OOECIICUNTETbHBIC
MEphl B CBSI3W C YIIEpOOM, TO €CTh MOOOemaTh KOMIIEHCHPOBATh JIOOBIE YOBITKH, IOHECEHHBIE
OTBETYMKOM B CBSI3U C MPUMECHEHHEM OOECIEUUTEIbHBIX MEp B Clydae, €Clid OyleT YCTaHOBIIEHO, YTO
HUcrel OHH/I6aJ'ICH. OTBETYHUK MOXKET HOTpC6OBaTI> B Ka4YC€CTBC I'apaHTHUM BLIIUIATHI HAJIWMYHBIMHU BMCCTO
HaJOKEHHs 3ampera B ciydae, ecid oH bona fide(do6pocosecmno) obecriokoeH BOIpPOCOM
TUTATEKECTIOCOOHOCTH UCTIA WIIM MCTEIl HAXOAMTCS 3a MpeesiaMH CTpaHbl. ECiin OTBETUYHK HE B TIOJTHOM
o0beMe WIIM HEOOBEKTHBHO TPEICTABUI BCE CYHICCTBEHHBIE (DAaKThl, B TOM YHCIIE O HE NMPUMECHECHUH
00ecIeynTeNIbHBIX MEp, €r0 MOTYT 0053aTh BBHIIIATUTH KOMIICHCAIIUIO.

Kpome TOro, B psne CTpaH HEAOMYCTHMBIM SIBJSIETCSI PUMEHEHHE OO0ECICUUTETbHBIX MEp IMPOTHB
TPEThUX JIML, KOTOPbIE IPHOOPENIN NMYIIECTBO Yy MpeAmnoiaraeMoro Hapymmuresst. Hepenko takoro pona
CpeACTBa IPaBOBOM 3aIUUTHl SBJISIOTCS JOCTYIMHBIMH HE3aBUCHMO OT J0OPOCOBECTHOCTH —HJIH
HEeT0OPOCOBECTHOCTH TPETHETO JIMIA, XOTS MOCIeIHEe HE MOXKET NPHUBIEKATHCS K OTBETCTBEHHOCTH 3a
NpUYMHEHHE yiepOa 3a MCKIIUEHWEM TeX CIIydasX, KOTrJia OHO TPOSBUIO XalaTHOCTh MM 3HAJO O
3axBare. B Wtanuu crenuasibHbIe MOJIOKEHHS O KOMMEPYECKOH TaifHe MO3BOJISIOT HMCTIY BO30YIWTH
MPOM3BOJCTBO MO JIEJIy O 3axXBaTe M HEJOOPOCOBECTHOM KOHKYPEHILMH B OTHOLICHWH TPETHETO JIUIA B
TOM CITydae, eCJTH IPHOOpETaTelh 3HAT O (haKTe 3aXBaTa~.

IIpuMeHeHUEe B OTHOLIEHMH HCTLA 32J10Ta M APyrue TpeGoBaHUs

Cynel BrpaBe BBIHECTH PEHICHWE O MPUMEHEHWH OOECTIEYHTENIbHOW MeEphl MPH YCIOBHU YILIATHI
3asgBUTENIEM COOTBETCTBYIOLIETO0 OOECIEUUTENBHOrO JEMO3UTa MM TapaHTHH, OO0ECHeYUBAIOIIETO
KOMITCHCAIIHIO B clly4ae HEOOXOMMOCTH, 3a JIF000H yiiepO, MTOHECEHHBIH OTBETYUKOM.

B IIBenun wucren, kak MpaBHIO, JODKEH OCTABUTH 3aJ0r JUIS NPUHATHS PEIICHHS O NPUMEHEHHU
BpeMEHHON Mepbl. Pa3mep 3amora ompenensercss Ha OCHOBAHMM JHCKPEIMOHHOM OLEHKH CYAOM,
C/IETTaHHOW C y4YeTOM OOCTOSITENBCTB, TAKMX KaK TSHKECTh HAPYIICHUS, BEPOSTHOCTh HApYIICHHUS |
yiep0, KOTOPbIi MOXKET ObITh MPUYIMHEH OTBeTYHKY. Eciau B Mtanuu 3anor He Tpebyetcs, To B Mcnanuu
CyJIbl BCET/Ia BBIHOCAT PELICHHE O IPUMEHEHHH 00€CTICUUTEILHONW MEPHI IPH YCIIOBUU BHECEHHUS 3aJI0TA.

B Bbenbrun, B cooTBeTCTBHU cO cTaThel 584 CymeOHOro KOAeKca, CyI MOXKET 0053aTh OTBETUYNKA BHECTH
Pa3yMHBIM 3aJ0r WM 3aJI0I B pa3Mepe, PaBHOM MOPYUYUTENbCTBY, B LESAX BBIILIATH KOMIICHCALIMU
m000T0 yiepoa, KOTOPBIA MOXKET OBITh MPUYMHEH OTBETUHKY. PazMep ompenensieTcsi B COOTBETCTBHH CO

228 Tam awce.
2% Tam ace.
225 Tam ace.
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CTCTICHBIO BEPOSATHOCTH MPUYMHECHHUS MPEANOIaracMoMy HAPYITUTEIIO yIIepoa, a TakKe B COOTBETCTBUU
C APYTHEMHE 00CTOSTETLCTBAMU JICIa.

B Coenunennom KoposneBcTBe mNpuMEHEHHE OOCCIECUYHMTENBHBIX MEp SBJSICTCSA, KakK IPaBUIIO,
JIOPOTOCTOSIIIIUM W CJIOKHBIM C TOYKH 3peHus coOmroacHus (opmanbHOcTel, a B Mranum mpouecc
BBEIHECEHUS PCIICHUS O MPUMEHECHUH OOECIICUNTENbHBIX WIIM WHBIX KpPaiHHX Mep 3aHHMaeT HECKOJIBKO
THE.

B ciywae oTMeHBI WM TpeKpameHus 0OeCIeYHTeNbHBIX Mep B CHIIy NEHCTBUS WM Oe3aeilcTBUS
nmpaBooOnamaTens, WM B Cllydae, Korma OBUIO YCTAHOBIEHO OTCYTCTBHE HApYIICHHS TIpaBa WU
BO3MOXKHOCTH €T'0 HapYIICHUs, Cy]l YIIOJTHOMOYEH TI0 XOJIaTalCTBY OTBETYHMKA 0053aTh UCTIIA BBHIILIATUTh
OTBETYMKY COOTBETCTBYIOIIYIO KOMITCHCAIIHMIO YIIep0a, IPUIMHEHHOTO PUMEHEHUEM 3TUX MEp.

Opnako B Uranuu B Kopekce mpOMBINIIEHHOW COOCTBEHHOCTH €CTh MOJIOKEHHE, COTIIACHO KOTOPOMY
peleHne O MPUMEHEHWH OOECIEeYUTENbHBIX MEP MOXKET BCTYMUTHh B CHJIy B TOM Ciydae, eciii o0e
CTOPOHBI OTKa3aJMCh OT BO30YKAECHUS MPOM3BOACTBA IO CYIIECTBY CIOpa B CBA3M C TEM, 4TO
oOecreynTeNnbHbIE MEPhl PacCMAaTPUBAIOTCA KaK OXXHMIAEMBbIH UTOI Takoro mpousBoxacTBa. Cyx Takxke
MOJKeT 00513aTh MCTIA BHIIUIATUTH OTBETYHKY COOTBETCTBYIOIYIO KOMIICHCAIMIO JII0OOr0 poja ymiepoa,
NPUYMHEHHOTO IPUMEHEHUEM 00ECTICUMTENbHBIX MEP.

B JlaHuu cyasl OIpeAessioT pa3Mep 3a10ra U Jar0T UCTILY HECKOJIBKO HEJEIb Ul €r0 BHECCHHUS.
IITpadsl 3a HecobM0AeHHE 00ecTIeYUTeTbHBIX Mep

B paznuuHbIX cTpaHax ImpexycMaTpUBaeTCs pa3HOE HaKa3aHHUE 3a HECOOIIOICHUE 00eCIeUUTEIbHBIX Mep.
B HexkoTOphIX cTpaHax, Ile MNpeAyCMOTpeHa BO3MOXKHOCTh HajoxeHus mrpada, pasmep mrpada
0CTaeTcsl HEBBICOKHM, a CPEICTBO MPABOBOW 3alUThHI 3aKJIIOYACTCS BO B3BICKAHMU PacxolloB Ha Ooiee
no3nHuX stanax. OJHako B ABCTPUHU HCTEI MOKET OOpaTUTHCS B CyA C TpeOOBaHHWEM O HAJOKEHUH
mrpada B pazmepe 10 100 000 eBpo B TOM cirydae, €Clii OTBETYHK HAPYIIHI 00eCTieunTeNbHbIe Mephl. B
JpYyruxX CTpaHax HPEAyCMOTPEHbI IIOJIOKEHHS, IO3BOJIIOLIME MOBTOPHO HajlaraTh ImTpad mocie
NpOBENEHHUs CIyIIaHWs, Ha KOTOPOM OBUIM 3aciylIaHbl JOBOABI HCTHA W MPEANOJIaracMoro
MIPaBOHAPYIIUTENS.

Yros0BHASI OTBETCTBEHHOCTD

B psime crpaH 3a mpeayMBIIIJIEHHOE HEUCTIONHEHHE OOECIEYHTENhHBIX Mep IMpelyCMaTpUBaeTCs
yronoBHoe HakazaHne. B CoemuHenHom KoponeBcTBe HeWCHONHEHHE CYIeOHBIX PAaCIIOPsSIKEHHUN
paccMaTpuBaeTCs Kak HEYBaXKCHHUE K CY/y U HaKa3bIBACTCs HAJIOKECHUEM MITpada v JIUIICHUEM CBOOO/IBI.

B T'epmannu BO3MOXXHO Haka3aHWe B Buje HaloxeHus mtpada B pasmepe ao 250 000 eBpo wim
JUIIEHHsT CBOOOIBI Ha CPOK JIO IIECTH MECSIIEB, a B MTanuu - nnieHue cBoOOIBI HA CPOK BILIOTH J0 TPEX
JeT.

424 3akinodyeHus

Bo3moxHo 3moynorpebieHne 00ecIeYnTeIbHBIMH MepaMU TOCKOJIBKY CTaHAAPTHI YAOBICTBOPEHUS
TaKUX XOJATAalCTB SIBJISIIOTCS CIUIIKOM Pa3MBITBIMU U MATKUMH, @ B XYAIIUX CIy4asX CyJbs HE SBISIETCS
CIIPaBEIMBBIM MJIM HE3aBHUCHMBIM. BO BpeMs KOPIOpaTUBHOI'O KOH(IIMKTAa HEI0OPOCOBECTHAS CTOPOHA
MOJKET BOCIIOJIB30BaThCS C TOJB30H sl ce0si 00ECTIeUNTENIbHBIMA MEPaMH, MOCKOJIBKY TaKHM 00pa3oM
OHa MOXXET HEMEUICHHO HAHECTH CEPhE3HBIH YIIepd MPOTUBHOW CTOPOHE (B YaCTHOCTH, B CBS3H C
3aMOpaXUBAaHUEM aKTHBOB MOXET OBITh HEMEIJICHHO IPUOCTAHOBIICHA JESATEIHHOCTh KOMITAHHH),
MEPECMOTP TAKOT'O MCKA MPOTHB OTBETYMKA BO3MOXKEH 0€3 yJacTHs €ro MpeiCTaBUTENICH, a CTaHAapTHI
JIOKa3bIBaHUA WCKA Ha JaHHOM JTale MOTYT CBOJUTBCS K HAIUYUIO) OOCHAMOYHO CEPbEIHBIX
odoxazamenvcmg. Takoro poma TpoOJeMBbl CYIIECTBYIOT W B Poccuiickoit ®enepamum, U B IPYTHX
CTpaHax.
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Kak u B gpyrux crtpanax, B Poccuiickoii denepamuu Cyasl UMEIOT MPaBO BBIHOCHTH PEIICHUS O
MPUMEHEHUN BPEMEHHBIX OXPAHHUTEIHHBIX MEpP C IENIBIO 3alUTHl HMYIIECTBEHHBIX HHTEPECOB UCTIA 10
Havaja CyJaeOHOTO MPOM3BOJACTBA. B COOTBETCTBHHU C POCCHIICKUM IPaBOM, BPEMEHHBIE MEPHI JTOJKHBI
COOTBETCTBOBaTh YCTaHOBIICHHBIM TpeOOBaHUSAM, TO €CThb OHH JOJDKHBI OBITh HAalpaBJICHBI
HETOCPEACTBEHHO Ha TpeIMeT Cropa, ObITb COpa3MEPHBIMU 3asBJICHHBIM TPeOOBaHUSIM, OBITH
HEOOXOOVUMBIMH H JOCTAaTOYHBIMH JJIsi OOECIeYeHHs] WCIONHEHHUs CyAeOHOrO pemeHus WU
MpeNoTBpaIleHnsT TpuuuHeHus ymepba. OpHako Ciy4aercsi, YTO HEJO0OPOCOBECTHBIE CTOPOHBI
rpaXJaHCKUX MPAaBOOTHOIICHUH HUCTIONB3YIOT BPEMEHHbBIE LN ¢ HaMEpEeHHEM NPUYMHHTH yiiepO, a He
3aIIUTUTh 3aKOHHBIE CYObeKTHBHBIE NpaBa. CyneOHas MpakTHKa CBUAETENBCTBYET O TOM, YTO HE BCETaa
3ampeT Wil OrpaHNYEHUE TPaBa IMOIb30BAHUS WIIH YIIPABICHUS UMYIIIECTBOM SIBIISIETCS OTPaBAAHHBIM.

Bo Bcex CTpaHax EBpOHI)I €CTh ONPCACIICHHBIC TapaHTUH 3allUTbl OT TaKOI'O HeI[O6pOCOBCCTHOFO
IIPUMCHCHUA, HAIIPUMED OoJlee BBEICOKHE Tpe6OBaHI/I5{ K JOKa3aTeJIbCTBAM B TEX ClIy4dasX, KOrJga pE€lICHUEC
O MPUMCHCHUU 00€eCIeYnTeILHBIX MCP BBIHOCUTCA B OTCYTCTBUC OTBCTUHMKA, Tpe60BaHI/Ie MMpOBCACHUA
CyaAOM OICHKH COpa3MCpHOCTU BbII'OJbl OTBCTUMKA H pPACXOAOB H ymep6a OTBCTUMKA, BBbIIIJIaTa
OTBCTUYHUKY KOMIICHCAIIUH, Tpe6OBaHI/Ie BHECCHU UCTIIOM 3aJiora U Apyrue.
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4.3 Tlpexawo3uBHblii 3pdeKkT cyaeOHbIX pelleHHii M0 IPakIAHCKUM U KOMMepPYeCcKUM
aenam

B OIPECACICHHBIX CJIydadX CTOpOHA KOPIIOPATHBHOI'O KOH(bJ'II/IKTa MOXET IIOHCCTH ymep6 B CiIy4dae
BBIHECCHUA CYIOOM DPCHICHUSA B paMKax TPaXIAHCKOro IIPOMU3BOACTBA W IIPU 3TOM HE ABJIATHCA
YYaCTHUKOM HMJIN CTOpOHOﬁ JaHHOr'o IIPpOMU3BOACTBA. HpaBOBLIC B3aMMOOTHOIICHUA MOTYT OBITh
YCTAHOBJICHBI WJIM OTMCHCHBI 0e3 MMpEaOCTABJICHU SaHHTepeCOBaHHOﬁ TpeTLefI CTOPOHEC BO3MOXHOCTU
OCIHIOPHUTHL JOKAa3aTCIbCTBA, HCKOBBIC Tpe6OBaHI/IH HJIM OKOHYATCJIIbHOC PCIICHUC.

4.3.1 Poccuiickas ®enepamnust

B 2009 romy B VYroJoBHO-TIpOLIECCYalNbHBIH KOJIEKC OBLTM BHECEHBI IIOMPAaBKH IMOCTE TOTO, Kak
Koucturytmonnsiit Cyn BbiHec peuienue mo jeny CypuHOBa, KOTOPBIM OTMEHWII OOBHUHUTEIBHBIN
NOPUTOBOP B OTHOIICHWU HCTIA, ITOCKOJIBKY IOCICAHUI HE CMOT JOOUTHCS TPEIbSBICHHBIX EMYy
OOBHHEHHH B pacTpaTe HECMOTPSI Ha TO, YTO apOUTPa)KHbIE CyIbI BBHIHECIH OIPEAEICHHS, B KOTOPHIX
TOBOPHJIOCH, YTO OH 3aKOHHBIM 00pa3oM IpuoOpen ocrmaprBaeMoe MMYIIECTBO. B cooTBeTrcTBHH C
IomnpaBkKkamMu, pelICHUsA ap6I/ITpa)KH])IX CyI0B 6LIHI/I IMPpU3HAaHBI O6$133T€HI)HI)IMI/I I  UCIIOJIHCHUA
clemoBaTelsiMd M mpokypopamu. Hecmorpst Ha To, 4yro B xmene CypuHOBAa 3TO penieHHe OBLIO
00OCHOBaHHBIM*®,  BHECEHHE YyKAa3aHHBIX IIONPABOK pPacCMATPUBAETCS KaK  HPeJOCTABJICHHE
HEe10OpPOCOBECTHBIM UCTILIAM BO3MOXKHOCTH JJISI 3I0YNOTpeOIeHUH apOUTPakKHBIM IPOLIECCOM.

OpHUM U3 IPUMEPOB 37I0YIOTPEOICHNS TPEKIIO3UBHBIMH MTOCIEICTBUAMU CYACOHBIX PELICHUN SBIACTCS
OJIHa HOpBexkcKas koMmmnaHusi. B gene «TeneHopay» mocie TOro, Kak MeXIy HOPBEXKCKONH KOMIIAHHUEH
«TeneHop» M ero mMapTHEPOM IO COBMECTHOMY MNpPEANpHUITHIO KoMmaHueill «CTopM» BO3HHK CIIOp MO
noBony kommaHuu «KueBcrap» (TeIeKOMMYHUKAIMOHHBIH OIEPAaTOP U COBMECTHOE NPEAIPUATHE),
«Tenenop» B 2006 roxy oOpaTmics B apOUTPaKHBINA CyJl C UCKOM TPOTHB «CTOpMa» B COOTBETCTBUU C
apOUTPa)KHBIM COIJIALIEHHEM, YKa3aHHbIM B akIMOHEpHOM porosope. Ilocie 3Toro mociemoBan psij
CcyneOHBIX pa30HpaTenbCTB B MHOTOYHUCICHHBIX Iopucaukuusax. Ilocnme obOpamenus «TeneHopa» B
apOUTpaKHBI CyA, KOMNaHUA-yupeautesb «CTtopmay IO HpPeABAPUTEIBHOMY CrOBOPY BO30yauia B
YKPanHCKHX CyAax IMPOU3BOJACTBO MPOTHB «CTOpMay C IeJbi0 OOUTHCS NMPU3HAHUS aKIMOHEPHOTO
Jnoroeopa HeneicrBuTenbHbIM. Kommanus «Ctopm» He OblUla TpejicTaBlieHa B CyA€ aJBOKATOM U He
BO3paxkajia IPOTUB AeWUCTBUH YKpauHsl, a «TeneHop» B kKauecTBe oTBeTYMKa He ¢urypuposai. [lociue
paccMOTpeHUs] KacCAllMOHHOW JKanoObl KAacCAallMOHHBIA CyJ TMpH3HAT NYHKT 00 apOuTpaxe B
aKIIHOHEPHOM JIOroBOpe HejeiicTeuTensHbIM? . Takum 06pasom, 61aronaps cyaeGHOMY MPOU3BOACTBY,
BO30OY)KICHHOMY 10  NPEABAPUTEILHOMY  CrOBOPY, U  3JIOYHNOTPEOJICHHIO  MPEKIIO3UBHBIMU
MOCJIEACTBUSAMH CyIeOHBIX pelIeHui, koMnanuu «CToOpM» yaanock TOOUTHCS MPU3HAHUS COTJIAIICHUS C
«TenenHopom» HENEUCTBUTEIBHBIM.

4.3.2 TocynapcrBa-ujennl CoBera EBponsl

B 6BpOHCﬁCKHX CTpaHax HeﬁCTByeT TIIATCIBHOC PCTYJIUPOBAHUC MPCKIIFO3UBHBIX HOCJ'IG,I[CTBI/Iﬁ Ha
Cy,[[e6HLI€ peHICHUA B I'pa)XKAaHCKUX U KOMMEPUYCCKUX ACjax. I[aHHOC PEryjinpoBaHuC OXBATbBIBACT B TOM
YHUCJIC TIOCICACTBUA CYH66HBIX peIHeHI/Iﬁ B OTHOIOCHUHU TPETHUX JIUIIL.

®OpaHuus
Bo q)paHIII/II/I pEeUICHUEC CyJla CUUTACTCA OKOHYATCIbHBIM U, CJIICA0BATCIIbHO, UMCIOIIUM HpeKHIOSHBHBIﬁ

3(1)(1)CKT B TOM CcCiiy4dac, ¢€CJIM CTOpPOHa, IHIPOTUB KOTOpOfI OBLIIO BBLIHECEHO peuieHue, mnoJIyduiia
YBCAOMIJICHHUC 00 HCIIOJIHCHUH, a PCILICHUC HE MOXKCT OBITH NEepEeCMOTPCHO BO BPEM: UCIIOJIHCHUS.

228 TIpefomuiys aKTOB ApOHUTPANKHBIX CyZoB B yrosoBHoM mporecce: HoBoe mnpourenue (II.A. CkobmmkoB, «Kypnan
poccuiickoro mnpasa», N 2, pespans 2009 r.)Cucrema TAPAHT: http://base.garant.ru/5650098/#ixzz2wiT1mXyR
227 http://kluwerarbitrationblog.com/blog/2009/07/01/telenor-mobile-communications-as-v-storm-lic/
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Pemenne MoXeT UMETh MPEKIIO3UBHBINA 110 OTHOIICHUIO K JPYroMy HCKY 3()(eKT B TOM ciydae, eciiu
BTOPOE TIPOM3BOJICTBO KacaeTcs (1) TeX ke CTOPOH, (2) TeX e CPeICTB MPaBOBOM 3amuTH U (3) TeX ke
3aKOHHBIX OCHOBAHMM.

[Tpexnto3uBHBIE MOCIEACTBHS YKa3aHHBIX B PELICHUH TPeOOBaHMH PacHpOCTPaHSIOTCS HA BCE CTOPOHBI
IPON3BOJICTBA, & TAKXKE HA TPETbU CTOPOHBI, OOBIYHO YJACTBYIOIINE B IIPOU3BOJICTBE C LENBIO JOOUTHCS
BO3MEIMICHHUS yIepoa.

Kax mpaBuito, cyneOHOe pemieHrne He MOXET 3aTparuBaTh TPETHIO CTOPOHY, XOTS HEKOTOPBIE PEIICHUS
o0namatoT erga OMNeS CUIIoil B TOM CMBICIE, TO OHH JOJDKHBI OBITh MPUHSTH TPETHIMH CTOPOHAMHU BO
BHUMaHUe. OOBIYHO TAaKHE PEIICHUS BBIHOCATCSA 1O CHOpaM O HAIMOHATBHOCTH, WHTEIUICKTYaIbHOMN
COOCTBEHHOCTH M YCTAaHOBJICHUU OTI[OBCTBA.

B ciydae ecnm mHTEpechl TPEeTbel CTOPOHBI 3aTPOHYTHI CIIOPOM, a B TIEPBOM CYJAeOHOM IMPOM3BOACTBE
OHA WJIM €€ MPEJICTaBUTENIb HE YY4aCTBOBAIIM, TPEThsI CTOPOHA MOXKET OCIIOPHUTH BHIHECEHHOE PELICHHE U
4epes3 Cy/Jl aneUISIIMOHHON HHCTAHITUH TOOUTHCS €T0 OTMEHBI.

I'epmanus

B cootBerctBum ¢ myHKTOM 322 ['pakmanckoro mpomeccyanbHoro komekca lepmanmu (I'TIK),
OONBLIMHCTBO Cy/ACOHBIX PEIICHUI MOTYT HMETh CYIECTBEHHBIN res judicata (scmynuswuii 6 3akonHyo
cuny) sdpdexr. Chepa npumenenus res judicata, ommHako, MOCTATOYHO y3Kass W HE OXBATHIBAET
MNpeABAPUTECIBHLIC BOIPOCHI MWW MOTHBHPOBOYHYIO 4YaCThb PCUICHUA. Pemenne MoXeT HMETH
HPEKIIO3UBHBINA YQ(MEKT B TOM cilydae, €Clii OHO COAEPKUT «TO KE CaMOe OCHOBAHUSI Ul MCKa» (CM.
8322(1) I'TIK) u 3aTparuBaeT «Te K€ caMble CTOPOHBI», YTO U JIPYTOil UCK.

[Ipeceyenre momayn MCKa HE PacIpOCTpAHIETCS Ha YCTAHOBICHHE OOCTOSATEIHCTB JieNa JaKE B TOM
cllydae, eciii yKa3aHHbIe BBIBOJBI IPHBOMATCS B MOTHBHPOBOYHOI YAacTH PEUICHUS W PEIICHHE HAa HUX
OCHOBAHO; OHO TaKXXe He paclpoCTpaHseTcs Ha BBIBOJBI CyJla MO BOMPOCaM IMPaBa WIIHA JTOBOJBI 3aIUTHI,
NpHUBECHHBIE OTBETYMKOM. OHU MOTYT OBITH 32aHOBO OCIIOPEHBI B TTOCIEIYIOIINX HCKaX.

OnHako ojHA W3 CTOPOH MOXKET JOOMBATHCS JOMOJHHTENHLHOIO IEKJIAPATHBHOTO PEIICHUS B IEJSAX
HNpyUMeHeHus nmpuHinuna res judicata B OTHOIIEHWH BOMPOCOB, KOTOPBIE SIBJISIOTCS CIyYaWHBIMH 10
OTHOLIEHHIO K TJIABHOMY HPEIMETY criopa (HalpuMep, B CIIOPE O JOrOBOPHBIX YOBITKAX OTBETYUK MOXKET
HE TOJBKO JIOOMBATHCS OTMEHBI HMCKa O BO3MENIEHMH YIIep0a, HO W BBIHECEHHs JEKJIapaTHBHOIO
3aKJIFOYEHHUsT O HEJAEHCTBUTENLHOCTH JIOrOBOpA, TEM CaMbIM IPHMEHSS K BOINPOCY JIEHCTBHTEILHOCTH
norosopa npunimn res judicata, cm. mynkr 256 (2) I'TIK).

[Ipexmro3uBHBIE  TOCHIEACTBHS  PAaCHpOCTPAHSAIOTCS TOJBKO Ha CTOPOHBI  IPOW3BOACTBA, HX
npaBonpeeMHrkoB (§325(1) I'TIK) u apyrux B3bickaTesel uin 0TBeTYUKOB 1o aeny (§322(1) T'TIK).

Tem He MeHee, O/lHA U3 CTOPOH MOXET OOPaTUTHCS ¢ TPEOOBAHWEM O PACIIMPEHHM ICHCTBHUS, KOTOPOE
naseiBaeTcs Interventionswirkung (§§74(3) u 68 TTIK) u numaer TPETbIO CTOPOHBI BO3MOKHOCTH
CTaBUTh MOJ COMHEHHE (DAKTOrpaMuecKyr0 WM MPABOBYIO OCHOBY paHEe BBIHECEHHOTO PEIICHHS.
O/HaKO OHO HE PACHPOCTPAHSICTCS HA BBIBOJIBI CyJIa OTHOCUTEIBHO OOCTOSITENBCTB HITH BOITPOCOB MPaBa,
KOTOpbIE HE SBISUTUCH HEOOXOUMBIMHE TS TIPE/IIIECTBYIOINX PEIICHHI.

HecmoTps Ha To, YTO 3aKiFOUEHHE Cy/a MO MPAaBOBBIM BOIPOCaM MM (akTaM B OTHOIICHHH CITyYalHBIX
OOCTOSITENLCTB HE SIBIISIETCS OOSI3aTENBHBIM ISl  TIOCJIEAYIOMINX CyJeOHBIX pa30MpaTenbeTB, IPH
PaccMOTPEHUH TIOCIEMYIOMIET0 WCKa OHH SIBIAIOTCA JUIA Cy/Aa OOS3aTeNbHBIMH B YacTH CITy4alHBIX
00CTOSATENBCTB B Cllydyae, €CJIM KaKas-TO 4acThb IpeaMera mpeamecTByromero ucka (Streitgegenstand)
cHOBa OyJeT (QUrypHpoBaTh Kak CIy4alHBI BONPOC B MOCJIEAYIONIMX MPOU3BOJACTBAX (Hampumep,
JIEKJIapaTUBHBIM pElIeHHEeM OBbUIO YCTAaHOBJIEHO INMPaBO COOCTBEHHOCTH HAa KaKOe-JIMOO WUMYIIECTBO, a
3aTeM BOIPOC COOCTBEHHOCTH CHOBa CTayl (YUTYpUPOBAaTh B MOCIEAYIOLIEM MPOHM3BOACTBE MO AENy O
NPUYMHEHHUH yiiepOa 3TOMy UMYIIECTBY).

Pymbinust
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B PymbiHMEH mpexmro3uBHBIA 3((EKT MOCTaHOBIEHUS PACIPOCTPAHAETCS HAa HCKH, KOTOpPBIE B
CYIIIECTBEHHOHN CTEIIEHU KacaroTCs OJHOTO M TOTO K€ MpeaMeTa CIopa, MOCTPOCHBI Ha OIHUX U TEX XKe
OCHOBaHHUSIX, UMEIOT MOJ co00il OAHO M TO ke MPaBoBOE¢ OOOCHOBAHWE, 3aTPAarMBAalOT OJHH U TE Ke
CTOPOHBI, YTO U B MIEPBOHAYATHEHOM MPOU3BOCTBE.

[Ipex:ro3nBHBIE TIOCTENCTBUS TAK)KE PACHpPOCTpaHIETCS Ha APYTUX B3BICKATENIEH WM OTBETYHKOB, a
TaK)Ke TPEThH WU MPUBIICYCHHBIC CTOPOHBI U3HAYAIBLHOTO MPOM3BOJICTBA. [lo3TOMY CyIl MOXKET 00513aTh
MHOTOUYHNCIICHHBIX JPYTUX B3BICKATEIEW WM OTBETYNKOB MPHUCYTCTBOBATH B CyJe. Pemenue sBisercs
00s3aTeTbHBIM 711 TIPABONIPEEMHUKOB, IPYTHX OJDKHUKOB W CYNpPYroB (B Cilydae €CiU pelIeHue
KacaeTcsi COBMECTHOTO HUMYIIECTBA, MPUOOPETEHHOrO B Opake) Jaxke B TOM Clydae, €CIU OHH HE
BBICTYIAJIM B KAYECTBE CTOPOH MPOU3BOACTBA, MIOCKOJIBLKY MEXIY JIHMIIOM, HE YYaCTBYIOIIEM B Cy/IcOHOM
pa3dupaTeNbCTBE, U TUIIOM, BBEICTYHAIOIINM OJHOW M3 CTOPOH Cye0HOTO pa3OmpaTenbCcTBa, CYyIIECTBYET
TECHas B3aUMOCBSI3b.

IIpeceuenne NPEKITIO3MBHBIX ITOCIEACTBHI HE PACHpPOCTpaHIETCd Ha JIUI, KOTOpble HE CBS3aHBI CO
CTOPOHAaMH TPOU3BOJICTBA KAKUMHU-TTNOO TPABOBBIMHA OTHOIIICHUSMH.

HIBenus

[Mpexnto3uBHBIE MOCTECACTBUS HMCKOBBIX TpeOOBAaHMK MOTYT pAacHpOCTpaHSAThCI Ha TpeOoBaHUS,
Kacarolliecsl, B MEepPBYI0 OYepeslb, «OJHOTO U TOTO K€ paccCMaTpHUBAEMOI0 BOIpoca». BepXoBHEIN cyn
[IIBenuu pa3bsICHUWI TOJIKOBAHHE TEPMHHA «PACCMATPUBAEMBI BOMNPOC» B LEJIOM C LEIBIO
c(OKyCHpOBaTLCSI HA HEOOXOAMMOM CPEJCTBE MPABOBOM 3allIUTHI, YTO O3HAYAET, YTO PEILCHUE JOJIKHO
UMETh TPEKITIO3UBHBIA AP(EKT B OTHOIIEHNH BCEX OOCTOSTENBCTB, KOTOPhIE MOTYT OBITH 3asIBJICHBI KaK
MOIKPETUIAIONINE ATH e CPEJCTBA MPABOBOM 3alUTHl HE3aBHUCHMO OT TOTO, OBLTH OHU 3asBIICHBI WIIN
HET. OTO € MPEIsITCTBUE OCYLIESCTBICHUIO PAaCIpPOCTPAHSAETCS HA KOJIMYECTBEHHbIE H3MEHEHHS,
BHECCHHBIC B HCKOBBIC TpeOOBaHUS O BO3MEUICHUHW yiuepOa. BepXoBHBINM CyJ pa3bsiCHWII TOJIKOBaHHUE
OTIpeieTIeHNs «3aKOHHAsl CHJIa» C LENbI0 MPEeIyCMOTPETh ATO XK€ CPEIACTBA NMPABOBOW 3aIlUTHI, JTHOO
TMo0BIe IPyTHE CPeACTBa MPABOBOW 3aIUTHI, SIBISIOIINECS aThbTEPHATHBHBIMH WIN ¢ (PMHAHCOBOUW TOUYKH
3peHHs paBHO3HAYHBIMH CPE/ICTBY NMPABOBOM 3aIIUTHI, MCIIOIH30BAHHOMY B IIEPBOM HCKe. B To jxe Bpems
JIOTIOJTHUTENbHBIE CPEJICTBA MPABOBOI 3aIIUTHI HE SBJISIOTCS MPEMSITCTBUEM JUIS MOJIa4YH TOCTIEeIYIOIIEr0o
MCKa Ha OCHOBAaHUH 3THX YK€ O0CTOSATEIBCTB JeTa.

OjnHa M3 CTOPOH HMCKOBOTO IIPOM3BOACTBA, B KOTOPOM OBLJIO BBIHECEHO OKOHYATEIBbHOE pELICHHE, He
MOXXET BO30YyXKJaTh HOBOE IMPOHM3BOJCTBO HAa OCHOBAHHM 3TOr0 )K€ HMCKAa M TEM CaMbIM JIHIIHThH
npeapiIyliee cyeOHoe pelieHre 3aKOHHOW CHilbl. B citydae oOpaiieHHsi ¢ HOBBIM HCKOM C TEMH JKe
TpeOOBaHUSIMU MPOTUB TOIl )K€ CTOPOHBI B TO BPEMsi, KOIJa MPOU3BOJCTBO 10 MEPBOMY HCKY €Ilie He
3aKOHYEHO, Cy/]l IOJDKeH OTKa3aTh B PACCMOTPEHUH Jiea Ha ocHoBaHuU |iS pendens; npu 3ToM cya MOXeT
HPHHSTH PEIICHUE OCTAaBUTh BTOPOH MCK 0€3 JBIMKEHHUS JI0 TeX IMOp, MOKa He OyAeT BHIHECEHO PEIICHUE
10 TIEPBOMY ITPOU3BOJICTBY.

3aKoHHas CUJIA SIBISICTCS 00s3aTEIBHOM B TOM YHUCIIE U JJIS1 TPETBUX CTOPOH, KOTOPhIE UMEIOT OTHOLIEHHUE
K IIPOM3BOJICTBY B CHJTy HaJIMYMsI MIPABOBBIX OTHOILIEHHWH C B3BICKATEJIEM MU OTBeTuMKOM. Hampumep, B
Ccllydae eCJId OJIHa M3 CTOPOH Iepesiaia CBOE NPaBO COOCTBEHHOCTH HA MMYILECTBO TPEThEel CTOPOHE BO
BpeMsl NPOM3BOACTBA, pelICHHE OyAeT MMETh 3aKOHHYIO CHJIY M IJsl TpeTheil cropoHsbl. llapTHepsl
KOMIIaHUM HECYT COBMECTHYIO M 00S3aTeNbHYI0 OTBETCTBEHHOCTh 3a COOJIOACHHE MapTHEPCKUX
00513aTENBCTB M, COOTBETCTBEHHO, PEIICHUE CY/ia, BRIHECEHHOE HE B UX IOJIb3Y, SABISETCS 00s3aTebHBIX
g oboux. IloctaHoBieHue 1O JAedy O IOTAIIEHUU 33J0/DKCHHOCTU JOJDKHUKOM  KpEeIUuTOpy
NPUMEHSIeTCSl B IMONB3Yy, a HE B yHIepO, MOpYy4YHTeNs WM TpeTbel cTOpoHBL. Kpome Toro, coriacHo
3aKOHOJATENBCTBY 00 AKIMOHEPHBIX OOIIECTBAX, AKIHMOHEP B ILIEJIOM HE HECET OTBETCTBEHHOCTH IO
00s13aTeNbCTBAM ~ KOMIIAHWHM, OJHAKO HEKOTOphbIE AKIUOHEPhl MOTYT OBITh  TNPHUBICYEHBI K
OTBETCTBEHHOCTH B 3aBUCHMOCTH OT TOT'0, ObllIa JIN «CHSATa KOPIIOPAaTHBHAS ByaJlb.

[MocTaHoBieHUsI MOTYT MMETh erga Omnes (s ommuoutenuu 6cex) dSPPEKT B CiIydasX, KacCarOUTUXCS
MIPU3HAHUSA HEACHCTBUTEIBHOCTH MATEHTOB, KOTAa CyAeOHOE pEelIeHre UMEET 3aKOHHYIO CHITy BO BCEX

137



CTpaHax Mwupa. Taxon BUO 3aKOHHOH CHJIBI SIBIISICTCS OAHOCTOPOHHUM B TOM CMBICJIC, YTO B CJIy4dac

OTKa3a B YJOBJICTBOPCHUHN HCKaA, APYTHUE CTOPOHBI HE JIUIIAIOTCA IIpaBa ImoJa4dr aHaJJOTUYHOI'O UCKOBOI'O
228

3aidBJICHUA .

Hcnanus

B cootBercTBHE co ctather 222 ['pakJaHCKOTO MPOIECCYATBHOTO KOJEKCa, OKOHYATENhHOE pEeIICHNe
CyJla, KOTOPBIM MCK OBUT YJIOBJIETBOPEH WIH B yIOBJICTBOPEHUH KOTOPOT'O MM OBLIO OTKAa3aHO, BIICYET 3a
coboit 3HaunTenbHbIC res judicata mocienacTBUs, KOTOPBIC HE MO3BOJISAIOT BO3OYAWUTH B AajbHEHIIIEM
MIPOM3BOICTBO, KACAOIIIEECs TOTO JK€ CaMOro IPeMeTa Criopa MEXIy TEMH e CAMBIMUA CTOPOHAMH.

ToJBKO OKOHYATENbHBIE PEIICHHS CYAa, KOTOPHIMH UCK OBLI PacCMOTpPEH MO CYIIECTBY, MOTYT HMETh
3HauMTebHBIC IeS judicata mocneacTBys, He MO3BOJSIONINE BO30OYAUTD IPOU3BOICTBO MO AaHAIOTHYHOMY
CIIOpy MEXIy TeMH ke crtopoHamu. [Tosromy mpuniun res judicata He mpUMeEHSETCS K JTOCTHTHYTHIM
CTOPOHAMHU MHUPOBBIM COTJIAIIEHHUSIM, KOTOPbIE MPOCTO (PUKCUPYIOTCS CyIeOHBIM PaclopsHKEHUEM, WK K
HCKOBBIM 3asBJICHUSIM, KOTOpPbIe ObUIN OTO3BaHBI A0 TOr0, KK Cy/ BBIHEC OIPEAEICHHUE 110 CYLIECTRY.

Cratess 222 I'paIaHCKOTO MPOIECCYATbHOIO KOJCKCa MPeIyCMaTpUBAaeT YETKOS TpeOOBaHUE K
YCTaHOBJICHHIO TIPEAMETa CIIOpa IO TOTO, KaK MPOSBATCS IpeceKaTenbHbIe mociencTsus. OmHako u3
MPAaBOBBIX KOMMEHTapHWeB M CyAeOHOW MpPaKTUKH SICHO CIEAYeT, YTO TPOWHYIO NMPOBEPKY JIHMIHOCTEH
OJIHHX M T€X K€ CTOPOH, OCHOBAaHUH HCKa U MPEeAMETa CIopa CIeAyeT, 0 CyTH, IPOBOAUTH O TOT0, KaK
BCTYIUT B ICUCTBHE NMPECEUCHUE IMOJAYH UCKA.

BepxoBHBI cyn npencTaBuil peKOMEHIAIIMH OTHOCUTENIBHO OIPEIENeHUs] «OAHH U T€ K€ OCHOBAHUS IS
UCKa», TOAYEPKHYB, YTO CYABl JOJDKHBI CPaBHHMBAaTh 3HAauMMble (aKThl WM TpaBa COOCTBEHHOCTH,
KOTOpBIE JIeKaT B OCHOBE HCKa, IJIsl TOr0, YTOOB! YyCTAHOBUTD SIBJISIIOTCS JIM OCHOBAHMS ISl UCKA OOHUMH
U Temu ke. [109TOMy MHOrHE KOMMEHTATOpbl CBOIAT cepy mpuMmeHeHHs npuHiumna res judicata
PE30JTIOTUBHOMN YacTH CyIeOHOTO PELICHUS, HCKIIOUYHB [IPH STOM JO0BOJIBI 3aI[UTHI, IPABOBBIC ACTICKTHI U
JoKa3aHHbIE (GakThl. BepXOBHBIN CyJ YETKO Aajl MOHSATh, YTO 00sA3aTeNbHBIN XapaKTep NPeALIeCTBYOLINX
peLICHUH PaclpoCTpaHseTCs] He TOJBKO Ha PE3OJIOTHBHYIO YacTh CyNeOHOIO PEIICHHsA, HO M Ha Te
9JIEMEHTHI PEIleHHs, KOTOPBIE 00YCIIABIMBAIOT ONPEACICHUS U SBISIFOTCS IO JIOTUKE 00s513aTeIbHBIMU IS
paspeleHus cropa.

[TocTaHOBJIEHHS, KACAIOIIHECS HCKIFOYUTEILHO MPOIECCYalbHBIX BOMPOCOB, KaK IMPABHIO, HE HMEIOT
3HAUMTENBHEIX Fes judicata mocmemcTBuii, HECMOTPS HA TO, YTO TaKWE PEIICHHs, KOTOPHIE B CHIIY
HECOOJTIOIEH ST TIPOIIECCYAlIbHBIX TPeOOBAHUI 3aKPHIBAIOT MPOMU3BOJCTBO, TAKXKE BICKYT 3a COOOU res
judicata mociencTBHS, KOTOpbIE CBOMASATCS K MPOIECCYalbHBIM BOMPOCAM O TPEAMETE PEHICHUsI
(HanpuMep, ompeesICHHE M0 BOMPOCY FOPUCTUKIINH).

IMpunun res judicata pacmpoctpaHsieTcss Ha JPYTUX B3bICKATENEH WM TPETbU CTOPOHBI, KOTOPBIE
(GUrypupoBajiu B pacrlopsbKEHUHM Cy/a, MPU TOM, YTO Ha TPEThU CTOPOHBI, KOTOPhIC ydacTBOBaJIU Sua
sponte (no ceoeii cobcveennoil unuyuamuee), npuHnun res judicata me pacmpocTpaHsSeTCS TaK Kak
CYUTAETCS, YTO OHHM OBUTH 3aMHTEPECOBAHBI B CIIOPE KOCBEHHBIM 00pa3oM.

ITynkt 3 cratem 222 ['paxaaHCKOTO MPOLECCYaTbHOIO KOJAEKCca MPSAMO paclpocTpaHseT AelcTBHE
npuHIHMIa res judicata Ha HacIeTHUKOB M YIOJIHOMOYEHHBIX CTOPOHAMH JIHII, & TAK)KE BCEX aKI[HOHEPOB,
o0Majaommx NpaBoM OOpaTUTbCS C HMCKOM IO TOBOJY OCHAapuBaHMsA KOPHOPATHUBHBIX pEHICHUH
HE3aBHCHUMO OT TOT0, OCTIAPUBAIIA OHU TIOCTAHOBJICHUE WIJIH HET.

B cnyuae HemenuMbIX 00S3aTENBCTB WJIM WCKOB B OTHOIICHHH COBMECTHBIX HCKOB O0OsI3aTElIbHBIC
MIPaBOBBIC HOPMBI ITOJPA3yMEBAIOT 00bEINHEHNE B3BICKATENICH UM OTBETUYNKOB C TEM, YTOOBI OHM MOTJIH
CUUTAThCS CTOPOHOM Cy/1eOHOTO pa3dupaTenbCTBa, K KOTOPOMY MpUMEHseTCs npuHIu res judicata. s

228 [ocmencTBHst CyneGHBIX PEIICHHH B IPAKIAHCKAX M KOMMEPUYECKHX CIIOpax B CTpaHax EBpomsr: mpisHamue, res judicata u
npolieccyanbHble 370ymnotpebieHue, ttp://www.biicl.org/judgments/
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KOMITIaHWH, OCYLIECTBISIOUINX CBOIO JEATEIBHOCTh B paMKaxX OJHOW I'pYMIBI KOMIAHHUM, Kak MpaBuiIo,
pelleHHe, 3aTparuBarolie OJHY M3 HHUX, HE SIBJSCTCA OO0s3aTeNIbHBIM JJISI T'PYMIIBl, ITOCKOJIBKY OHHU
ABJSIFOTCS OTZAENBHBIMU IOPUANYECKUMH JuiaMu. ONHAKO IPU ONpPeNesICHHBIX OOCTOATENBCTBAX, Kak
MIPABUJIO TIPY YCIOBUHM HAJIWYHUS MOIIEHHUYECTBA, CYJ MOYKET MOJHATh «KOPIMOPATHUBHYIO Byajb)» U HE
oOpamiaTe BHUMaHUS Ha IPaBOBYIO ()OPMY CTOPOH B MOJIB3Y UX IIPABOBOIO CTATYyCA.

Pemrennst mo nmemam o ceMEWHOM TIOJIOKCHHH, Opake, MPUHAUICKHOCTH K OPTaHHM3aIliH, OTIIOBCTBE,
HEJICeCITOCOOHOCTH MJIM BOCCTAHOBJICHUY B TpaBaxX TAK)Ke MMEIOT rga OMNES 3HauCHue.

43.3 3axkiaouenus

PerynupoBanne NpPUHATBIX CYZOM IIPECEKAaTENbHBIX ITOCIEACTBHH CyNeOHBIX PpEIIeHUH SBISETCS
XapaKTepHBIM KaK Ul TPaXTAHCKUX MPOLECCYalTbHBIX, TaK apOMTPAKHBIX MPOIECCYaTbHBIX KOIEKCOB.
YkazaHHble TOJOKEHUsI HANpPABJICHBI Ha OIMpPEENICHHYIO CTENCHb KOOPAMHAIMH CyIeOHBIX PEeLICHUH U
COXpaHEHHs eIUHCTBAa CyneOHOH cucrembl. OHHM TaKke OTBEYAOT TPeOOBAHMAM O MOAICPIKAHUU
3¢ eKTHBHOCTH CYI0B 0€3 TOBTOPHOTO OOCYKIEHUS YXKE H3YISHHBIX CY/IOM TOKa3aTeIbCTB.

Tem He MeHee, BO3MOXHO 3JIOYNOTpeOJIeHHE IpeceKaTeNbHBIMA MOCIEACTBUSIMA CO CTOPOHBI
HEe10OPOCOBECTHBIX HCTIIOB, KOTOPhIE JOOMBAIOTCS MONYyUEHHs IPEAONPEACICHHBIX CYACOHBIX PEIICHUH
C UEJNBIO UCTIONB30BaHMs UX B APYTHX CYACOHBIX pa3OoMpaTebCcTBax, 3aTParuBaroIlnuX MMpaBa U HHTEPECH
TPETHUX JIUII.

VYka3zaHHbIC B CPABHHTEIIFHOM aHAIN3€ CTPAHBI MPEIyCMOTPEI MHOTOYHCIICHHBIC TapaHTHH, KOTOPbIC
OTPaHMYHUBAIOT MPEKIIIO3UBHBIC MOCICACTBUS CYACOHBIX PEUICHUHA C IICJBIO 3alUThI IPAaB U WHTEPECOB
TPEThHX JIMI. Takoro poja MOCJIEACTBHsI, KaK MPaBUIIO, IMPUMEHSIOTCS B OTHOIICHUHM TEX XK€ CTOPOH
cyneOHOro pa30oupaTenbCcTBa, TOTO )K€ CPEJICTBA MPABOBOM 3AIUTHI U TEX K& 3aKOHHBIX OCHOBaHHSIX.
[IpeceueHue momayn MCKa HE PACIPOCTPAHSCTCS HA BBIBOJBI CyJa OTHOCHUTEIBHO OOCTOSTEILCTB HIIU
BOIIPOCOB IpaBa, KOTOPbIE HE SBISUIMCH HEOOXOIUMBIMHU JIJIS TIPEIIICCTBYIOIIUX PEUICHH, TO €CTh 110
KOTOPBIM pelIeHUe ObLIO MPUHATO CYAOM B ciiydaiHoM nopsinke (B ['epmanumn). [Ipecevenue He MOKET
MPUMEHSTHCS. B OTHOIICHUH TPETHUX CTOPOH 33 BRXKHBIM HCKITFOUCHHEM JIJISI PEIICHHH, KOTOPhIE MOTYT
UMETh erga OMnes 3Ha4YeHHWe, TaKUX KaK PEUICHHs MO JejiaM O HAIMOHAJIbHOCTH, MHTEIUICKTYalbHOMH
COOCTBEHHOCTH WJIM YCTaHOBJIGHWH OTIOBCTBA. CynbI MOTYT OBITh HaJeJIEHBI TIOJHOMOUYHUSMHU 0053aTh
JPYTUX B3bICKATENCH WM OTBETYMKOB MPHCYTCTBOBATH HAa CYACOHOM 3acelaHWM Ui TOTO, YTOOBI
rapaHTHUPOBATh MPUMEHEHUE K HUM YKa3aHHOTO JeiicTBHs. [locTaHOBIICHHUE 110 CIIOPY MEKIY JODKHUKOM
U KPEIUTOPOM MOXKET MPUMEHSTHCS B IOJIb3Y, HO HE B YIIEpO, MOPYUYUTENS WM TPEThEH CTOPOHBI
(IIBerms).

JlaHHBIE HOPMATHBHBIC TOJIOKCHUS CBUICTEILCTBYIOT O HEOOXOIUMOCTH o0ecrneuuTh 3(h(HEKTUBHYIO
3alUTy MpaBa TPETheH CTOPOHBI HA CNPaBeUIMBOE CyAcOHOE pa3duparenbeTBO. Bee varie takoro pona
rapaHTUH PacCMATPHBAIOTCS Kak 00Jee BECOMBIC MO CPABHEHHUIO C IPYTMMU aCHEKTaMHU U CTaHJIApTaMH,
TaKUMHU KaK €JMHCTBO CYZcOHOM CUCTEMBI.
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4.4 Ilpenesnbl 32a1IUTHI JOOPOCOBECTHBIX NpHOOpeTaTeei

He3zakonnble AeliCTBHsI B paMKax KOPIIOPATHBHBIX KOH(MJIMKTOB ¥ MOTJIOIICHHUS HEPEAKO MPEACTaBIISIOT
co00if mepeady UMyIIECTBa, IpaBa COOCTBEHHOCTH WIIM WHBIX MTpaB 0OMaHHBIM ImyTeM. OcCyIecTBIeHHE
KOPIIOPAaTHBHOTO 3aXBaTa, KaK IMPAaBUIIO, MMPOBOANUTCSA B TPU ATAla: MOJATOTOBKA WM TOIyYCHHE ITyTEM
Jlauu B3ATKU TPABOBBIX JOKYMEHTOB, MMOATBEPKAAIOMIMX MMOAJCIBFHOE IPAaBO COOCTBEHHOCTH HA TO WU
MHOE MMYIIECTBO (OOBIYHO MPHHAAIEKANINE KOMIIAHUM aKIMH WM HEABM)KUMOCTB), OCYIIECTBIICHHE
NPUHYIUTEIFHOTO TIOTJIOMICHNS KOMIIAHUM, JIETaIn3alys 3aXBa4eHHOTO HMMYIIECTBA depe3 IENOUKY
(UKTHBHBIX KOMIIAHHM B TOJB3Y MPEANOJIOKUTENFHO N0OpocoBecTHOrO mpuodperareis. OUKTHBHbIC
KOMITaHUH, KaK [IPAaBUIIO, 3aKPHIBAIOTCS Cpa3y MOCje TOrO BHIOJHHUIIN CBOIO 33/1a4y, U IOCTPaJAaBLIEMy B
UTOTE HE K KOMY MPEABSBIATh MCKH . [[pHUHHEHHBIN yIepO MOXKET OKa3aThCsl HEBO3MECTHMBIM JaiKe
MoCJe YCTaHOBJICHHWS B 3aKOHHOM TOpsiike (akTa MOIICHHHYECTBAa, a BOCCTAHOBHTH paHee
CYLIECTBYIOIIEE MOJIOKECHUE JIeJI MOXKET OKa3aThCsl HEBO3MOKHBIM B cllydae, €clI UMYLIECTBO UM MPaBO
COOCTBEHHOCTH OBLTO MPHOOPETEHO TPETHUM JIMIIOM, SBIISIOIIMMCS JOOPOCOBECTHBIM IPHOOpETaTEICM.
OdurranpHple MUCTOYHUKHM TIPHU3HATN (PAKTHUECKOE OTCYTCTBHE BO3MOKHOCTH BEPHYTh HMMYIIECTBO,
JIeragH30BaHHOE [OCIE KOPIOPATUBHOTO IOTTIOMCHUS ..

[IpuMeHeHne yKa3aHHBIX PEHISPCKHX CXEM CTAI0 BO3MOXHBIM 33 CUET HAIMYMS B3aHMOCBSI3H MEXKITY
peryaupoBaHUEM W CyIeOHOHW NPaKTUKOW, KOTOpBIE HAKIAIbIBAIOT OTpaHUYEHHS Ha HCTpeOoBaHUE
UMYIIECTBA Y TOOPOCOBECTHBIX MpHOOpETaTeNnell 1 He3aKOHHOTO MCIOIb30BaHUs (PMKTHBHBIX KOMITAHHUHA
(opdmropHBIX KOMITAaHWH, HA3BIBAEMBIX OJHOIHEBKAMH).

Bpeska 7. Peiigepckas cxemMa ¢ HE3aKOHHBIM MCIOJb30BAHHEM MEXaHU3MOB 3alIUThI
100pOCOBECTHBIX MPHOOpeTaTE e

«I[HSI 3axBaTa O6’beKTOB C KPYIHBIMU KOHCOJUMAWPOBAHHBIMH ITAKE€TaMU IMPUMCHACTCA IIPOCTOC
pellieHHne — HE CKYNalT aklUh, a BOPYIOT aKTHUB. /[ 3TOro B HaJOrOBOM OpraHe MEHSIOT
WHGOPMAIUIO O JUPEKTOpE, IyTeM MpeIoCTaBIeHUs (DaTbIIMBOTO MPOTOKOIA 00 M30paHUU HOBOTO
reHepaIbHOTO TUPEKTOPa.

[locnenanii MOANHACHIBAET C MPOMEXKYTOUHOW (PUPMON MOTOBOP KYIUTU-TIPOJAXH, (UpMa IMpoIaeT
MMYIIECTBO KOMIIAaHUHU Janblie. TakuM 00pa3oM, KOHEUHbIH COOCTBEHHHK CTAaHOBHTCS 00janaTenaeM
cTaTyca «I100pOCOBECTHBIN IPHOOpETaTeNb), YTO HAAEXKHO 3aIMINACT OT IMPETeH3UH NpexHEero
XO3fMHA. 3aTeM IOPUANYECKOe JIMI0, Yb€ HMYIIECTBO TAKUM CIOCOOOM YIUIO Ha CTOPOHY,
NPUCOEAMHSACTCS K KOMIIAHUM-OJHOAHEBKE, IIOCIIE Yero cjieayeT IUKBuAauus (upmbl. 3atem
TUKBUIUpYeTcs: GrupMa, depe3 KOTOpyro paHee ObUIO BBIBEIEHO UMylecTBO. OcnapuBarh B CyZe 3Ty
CXEMY OUEHb J0JITO U IOPOIo».

Ucrounuk: LLC Regy. http://www.regy.ru/bishelp/zahvat/

4.4.1 Poccuiickas ®egepanust

Crartps 167 I'paxxganckoro kojekca Poccun riacuT, 9To MPpU HEJAEHCTBUTEIHPHOCTH CIETKH KaXaas U3
CTOPOH 00s13aHa BO3BPATHUTH JIPYrOi BCE MOJTYYSHHOE 110 CAENKE WIH BO3MECTUTh €r0 CTOMMOCTh. TeM He
MeHee, KoHcTuTynmoHHbIi cyn Poccuy MOCTaHOBUIL, YTO TAHHOE IOJIOXKEHHE HE PACIPOCTPAHACTCS HA
JI0OPOCOBECTHOTO MPUOOpPETATENIs 32 UCKITFOUEHUEM MPETYCMOTPEHHBIX 3aKOHOM CITy4aeB.

I'maBa CrenCcTBEHHOrO0 KOMHUTETA MOJICPKANl MPHHATHE MEP C LENbI0 OOJErduTh MOCTPAIABIIAM OT
peiliziepcTBa BO3MOXKHOCTh 3a0paTh CBOE MMYILIECTBO JIaXKe Y I0OPOCOBECTHOTO MPUOOpETATEIIS.

B 2012 roga Owima copmupoBana MeXBEAOMCTBEHHas pabouas rpymnma rno O0oprde ¢ HE3aKOHHBIMHU
(MHAHCOBBIMH ONepauusiMi JUIs OOpbOBI C OTMBIBAHMEM JI€HET M MCIIOJIb30BAHMEM KOMIAHHM-
mycTeimek. [[puHATeIe Ha TaHHBI MOMEHT MEpHI BKITIOYAIOT B ce0:

228 Tomac daiiepcroyn, Boopysxenuas HecrpaBeuuBocTs, Denv J. Int’l L &Pub Pol’Y Tom 38:4.
20 |bid, Tpumeuanns 71 u 72.
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e [loBbllleHWE  TPO3PAYHOCTH  KOMIIAHWUK  TyTeM  BBEJCHHS  3aKOHOJATEIbCTBOM  II0
MIPOTHUBOJEHCTBHIO OTMBIBAHHIO ACHET TpeOOBaHU 0 OeHepHUIIapHOM TIpaBe COOCTBEHHOCTH.

L 3anpeT IJI KPEAUTHBIX yqpemneﬂnﬁ OTKpPBIBATH U 06CJ'IY)KI/IB3TI> AHOHMMHBIC CUCTa HWJIM CUCTa,
OTKPBITHLIC HA BBIMBIIIJICHHBIC KWMCHA, BBCACHHUC IIOIIPABOK B 3aKOH «O HpOTI/IBOI[eI‘/'ICTBI/II/I
JICrajin3aluu (OTMI)IBaHI/IIO) A0XO00B, IMOJYYCHHLIX MNPECTYNHBIM IIYTEM, U q)HHaHCI/IPOBaHI/IIO
TEPppOpU3IMaA», HpI/IMeHI/IMLIﬁ B HAJIC)KAIUX UCKIIOUYUTEIIbHBIX ClTyYdasX;

e BHeceHne B 3aKOHOJATEIHLCTBO NOIpaBOK, KOTOPLIC 3alpCllaloT MPECTyNHUKaM CTaTb
MaXOpUTApHBIMH aKIITMOHEpaMU (I)I/IHaHCOBI)IX yqpemneﬂnﬁ, a TaK)XXC BBCIACHUC Tpe6OBaHI/I$I (0)

«IIPUTOJHOCTH U JOOPOCOBECTHOCTHY YYACTHUKOB (DMHAHCOBOTO CEKTOPA.

Ha moment IIOATOTOBKH o630pa, 3(p(peKTHBHOCTL YKa3aHHBIX MCP €IIC TOJBKO MPEACTOATIO OLUCHUTD.

Bpe3ska 8. IlpuMeHenne peiliepcKUX cXeM VISl 3aXBaTa HeABMKUMOI'0 UMYILEeCTBA

B nexa6pe 2013 roga CnenctBeHHbIM yrpaBierneM Y Bl Oblna packpsiTa peliiepckas cxema 3axBaTa
00BEKTOB HEABIKUMOCTH B ILeHTpe MOCKBEL. Peiinepbl mpu y4acTHH COTPYIHHKOB OPTaHOB
rOCYJapCTBEHHOH DPErHCTpaly MOJIe]all MPaBOBbIE JOKYMEHTBHI C IIeTbi0 O(OpMIICHHS IpaBa
COOCTBEHHOCTH Ha HEIABHXMMOCTb OOLIEH CTOMMOCTBIO CBBINIE OJHOTO MWIIMapAa pyOJei.
HeaBmxuMOCTh HECKONBKO pa3 mepeodopmisuiach depe3 (UKTHUBHBIE KOMIAHMHA C TEM, YTOOBI
HOANACTh MOJ| JAeCTBHE MCKIIOYEHHs Uil J0OpOCOBECTHBIX IpuoOperateneil. CuioBoi 3axBar
00BEKTOB HEIBIXKMUMOCTH INPOBOAWICA C IIOMOIIBI0 HAaEeMHBIX BOOPYXEHHBIX mtoael. JlroOwle
MOIIBITKY 3aKOHHBIX COOCTBEHHHMKOB BOCCTAHOBHUTH CBOM IIpaBa Ha IOXUIIEHHOE MMYIIECTBO uepe3

231
Cy/1 GBI 0OPEUCHBI Ha IIPOBAT- .

442 MexayHapoaHble KpUTePUU

3a mocneaHue roasl 00ppOa MPOTUB 3axBaTa M JICTAIM3AllMU aKTUBOB OblIa YCHJIEHa COBMECTHBIMHU
YCHITUSAMHU MEXKTyHapOJHOTO coodmecTBa. I pynma pa3paboTku puHAHCOBBIX Mep OOpBOBI C OTMBIBAaHHEM
nener (FATF), sBistoniascss MeXNpaBUTENLCTBEHHOW OpraHM3alluei, Kotopas Obuia ocHoBaHa B 1989
rojy, BeIpaboTaia CTaHAapThl U 3aHUMaeTcsl 3P PeKTUBHBIM BHEJPEHUEM MIPABOBBIX, PETYIMPYIOMIUX H
OIIEPAaTHBHBIX MEp MPOTUBOJACHCTBHUS OTMBIBAHHIO JIeHET, (DMHAHCHPOBAHUIO TEPpOpHU3Ma M JIPYTHX
COOTBETCTBYIOIUX YTPO3 €MHCTBY MEKITyHAPOIHOM (PMHAHCOBOI CHCTEMEL.

B 2006 rony FATF omyb6mukoBana ,Z[OKJ'I&,Z[ZBZ 0 HENPABOMEPHOM HCIOJIb30BAHUM IOPUANYECKUX JIUL, B
TOM YHCJI€ JIOBEPUTENbHBIX (DOHIOB M OpraHW3aluii, OKa3bIBAIONIUX KOPIIOPATUBHBIE YCIYTH, B
HE3aKOHHBIX Lensx. B goknage o00o03HAaueHBI YA3BUMBIC JUIsS OTMBbIBaHMS JCHEI MeCTa, a TaKXkKe
MPUBOJATCS JIOKA3aTeNIbCTBA MPEo0Ialaloero HElpaBOMEPHOTO HCIIOJIb30BAHUS HOPHIUYCCKHUX JIUIL.
Hawnbonee cymiecTBeHHBIM SBISIETCS COKpPBITHE WCTHHHOTO COOCTBEHHHKA. B 1okiaze ykazaH psin
Hauboyiee pacmpoCTpaHEHHBIX (AaKTOPOB PHCKA, CBSA3aHHBIE C HEMPABOMEPHBIM HCIIOJIB30BAaHUEM
IOPUIMYECKUX JIMI, KOTOPBIE MOTLYT OBITH IOJIE3HBI TOCYJAApCTBAM [UIs BBISBICHUS TaKOro pojia
MpaBOHAPYIICHUH.

B cBoeM joKaze «3a KopropaTHBHBIM 3aHaBecom» (Behind the corporate veil”®), O9CP ormerni, uTo
MMOYTH BCE ODKOHOMHYCCKHE TMPECTYIUICHUS BKIIOYAIOT B Ce0S HEMPaBOMEPHOE WCIOJIb30BAHHE
IOPUIMYECKUX JIUI] B HE3aKOHHBIX IIENIAX, TAKMX KaK OTMBIBAHUE JICHET, B3SITOYHUYECTBO M KOPPYIIIIHS,
COKPBITHE UMYIIIECTBA OT KPEAUTOPOB, HE3aKOHHBIC HAJIOTOBBIE MaXWHAITUN, PHIHOYHBIC MOIIICHHIYECTBA
u T.0. B nmokmame paccMaTprBaeTcsi BO3MOXKHOCTh Pa3paOOTKH MEXaHH3MOB, KOTOpPbIE OBl CHH3HIH

231 http://igolkin.blogspot.ru/2013/12/blog-post_12.html

22 ttp:/fwww. fatf-
gafi.org/topics/methodsandtrends/documents/themisuseofcorporatevehiclesincludingtrustandcompanyserviceproviders.html
233 hitp://www.oecd.org/corporate/ca/43703185.pdf#page=1&zoom=auto,471,652

141


http://igolkin.blogspot.ru/2013/12/blog-post_12.html
http://www.fatf-gafi.org/topics/methodsandtrends/documents/themisuseofcorporatevehiclesincludingtrustandcompanyserviceproviders.html
http://www.fatf-gafi.org/topics/methodsandtrends/documents/themisuseofcorporatevehiclesincludingtrustandcompanyserviceproviders.html
http://www.oecd.org/corporate/ca/43703185.pdf#page=1&amp;zoom=auto,471,652

YS3BHUMOCTh IOPUJIMYECKUX JIMI[ ¢ TOYKU 3PCHUS MX HUCIOJIB30BAHHUS B HE3AKOHHBIX IIENAX (Hampumep,
ITyTEM ITOIyUYeHUS U oOMeHa nHpopMaIiy o OeHeUITMapHOM TTpaBe COOCTBEHHOCTH M YIIPABIICHHUS).

4.4.3 TocynapcrBa-uienbl CoBera EBponbl

B rocymapcTBax poMaHO-reépMaHCKOM MPaBOBOM CeMbH 0a30BbI MPUHIIUII PUMCKOTO MpaBa «HUKTO HE
MOXET IepenaTh ApyroMy Ooibiiie mpas, 4eM umeeT cam» (Nnemo plus iuris transferre potest quam ipse
habet) orpanmunBaercss HECKOIBKHMH TIPaBWIAMM, KOTOpHIE mo3Bossttor bona fide (dobpocosecmuvim)
HOKYMaTeIsIM TI0JIy4aTh MPaBO COOCTBEHHOCTH Yy OYEBHIHOIO Biajeiblia. Takue MpaBuiia SIBISOTCS
KOMIIPOMHCCOM MEK/Ty 3allUTOH MpaBa COOCTBEHHOCTH 1 0€30MaCHOCTHIO OMEpaIrii.

W HampoTHB, MOKTpHHA JIMIICHUS TMpaBa BO3PAKCHHS B OO0IIEM MpaBe TpeOyeT JIOMOTHHUTEIbHBIX
obocHoBanuit, wim indicia, mpaBa cOOCTBEHHOCTH TS TIOATBEPKIACHHUS 3TOTO YTBEPKICHHS.

Hranus

CornacHo cratbe 1445 I'paxnanckoro xoaekca Mrtanuu, HEOCHCTBUTENBbHBIA OTOBOP MMEET CUIY B
OTHOLIEHWH TPEThUX JIML, €CIH HeNCHCTBUTENBHOCTh OOYCIIOBIMBACTCS HEIEeCIIOCOOHOCTHIO,
HE3aBUCHMO OT TOTO, AEHCTBOBAIM JIM TPEThU JIMLA HE10OpocoBecTHO. HenelicTBUTEIBHOCTE 10T0BOpA,
KOTOpast He 00yCJIOBIMBAETCS HENEECIIOCOOHOCThIO, HE JOJDKHA BIMATH HA IpaBa, MOJyYEHHBIE IHOCIE
COBEpIICHHS OIUIATHl TPETHUMH JINLAMH, ACHCTBYIOIIAMH TOOPOCOBECTHO. B WTANBIHCKON CyneOHOM
MPaKTUKE 100POCOBECTHOCTh TOJIKYETCS KaKk CyObEKTUBHASI yBEPEHHOCTh TPETHUX JIUIL] B TOM, YTO OHU HE
HapyIarT YbHX-THO0 MpaB.

JloOpOCOBECTHOCTBIO, C TOUKU 3PEHUSI TICUXOJIOTHH, CYUTACTCSl YBEPEHHOCTh B IIPaBe COOCTBEHHOCTH Ha
nepeiaHHble TpaBa, I NPOCTUTEIbHOES HE3HAaHHE MPOTUBOIONOXKHON MHpopManuu. JJoOpocoBecTHOE
npruoOpeTeHNE MCKIIFOYAeTCs, €CJIM ILIECCHOHAPHH 3HAeT, WM, B OTCYTCTBHE Tpy0oil HEOpeXHOCTH,
JOIDKeH ObUT OBl 3HATH, YTO IEJCHT ObLI HE BIpaBe IepeAaBaTh Takue IpaBa. bpems mokaszarenscTBa
BO3JIaraeTCcsl Ha 3aKOHHOTO COOCTBEHHMKA. B COOTBETCTBMM C ycCTOsBIIEWCsS CyAeOHON NPaKTUKOH
(xacatenpHo bona fide mpuoOpereHHs TBMKMMOrO MMYIIECTBA), HE3HAHHE TMPHPABHUBACTCA K TpyOOi
HEOPEKHOCTH, €CIIM MOKYTaTeIb MPOUTHOPHPOBAI 00CTOSATEIbCTBA, HA KOTOPBIE JIF000H IpYyroit oOpaTii
Obl BHUMaHHE.

Fpa)K,I[aHCKI/Iﬁ KOACKC Hranun TJIacuT, 41O JOCTATOYHO, YTOOBI NOKYIIaTCJIb ,Z[eﬁCTBOBaJ'I ,[[06p0COB€CTHO
B MOMCHT Ii€peaavu 1paB, HO 3TU IIpaBHJia O I[O6pOCOBeCTHOCTI/I Tp€6y10T 00BEKTHBHOTO OCHOBAaHMs, HA
KOTOPOC 11ojiarajics OBl IMOKYIIaTCJIb.

Kak npaBuiio, 3T0 00HApyKUBAeTCs MyTeM PETHCTPAIMH B FOCYIAPCTBEHHBIX peecTpax, U BO BIIAJCHUH
JABWKUMBIM HMYIICCTBOM WM LEHHLBIMU 6yMaI‘aMI/I, YTO YKa3bIBA€T Ha TO, 4YTO MNPCAIIOJIOKCHHC
[IECCHOHAPHs O TPAaBOMOYHOCTH II€ACHTa BEpHO. 3alluTa JJ00OpPOCOBECTHOCTH, TEM HE MeEHee,
CYIIECTBEHHO OTrPaHHYCHA CYIIECTBOBAHUEM JCTAIM3UPOBAHHOTO PEXHUMA, PETJIAMEHTHPYIOIIETO
nepeayy HeJIBHOKUMOCTH U IIECHHBIX OyMmar.

[pyrue HOpPMBI KacaloTCs KOHKPETHBIX THIIOTE3, TAaKMX KaK TIPaXIaHCKHE CPEICTBa 3aIllUTHl OT
MOIIIEHHUYECTBA KpeauTopa. B Takux cimydasx Kpeautopwl (cormacHo cratbe 1167 ['paxkmanckoro
KOZIeKca) BIIpaBe JOOUTHCS aHHYJTUPOBAHUS TaKHUX CAEIOK, 3aKJIIOUYSHHBIX OOMaHHBIM ITyTEM.

IIpaBo Ha aHHyNMUpOBaHHWE CHCIKH OyAeT NPUMEHHMO TOJBKO K HEKOTOPHIM aKTaM, TaKUM Kak
MOKEePTBOBaHUE. B Takux cioyyasx cyApl Jake HE MOTPEOYIOT JOKa3aTelbCTBa HEA0O0POCOBECTHOCTH
JIOJDKHUKA, TaK Kak Oe30IUTaTHOW Tepenayd MMYIIECTBa JOCTATOYHO IS MPEAOCTaBICHUS KPEIUTOPY
MpaBa Ha OT3bIB IOKEPTBOBAHMUSL.

Cyzapl TO3BONMMIN KPEOUTOPAM HEMOCPEICTBEHHO BBIKYNATh (MJIM «BO3MEHIATH») Y TPETBHUX JIUI]

nepelaHHble OOMaHHBIM IyTEM aKTHBBI, TaK KaKk TpeOOBaHWE K TPEThUM JIHIIAM BEPHYTh MMYIIECTBO
JOJDKHUKY TPOTUBOPEUMIIO OBl IIETIM UCKa 00 aHHYJIMPOBAHHUS CHIEIIKH.
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Jlis  Wcronb30BaHUS IpaBa HEMOCPEICTBCHHOI'O BBIKYIIA HEOOS3aTENbHO, YTOOBI JIOJDKHUK OBLT
HETUIATEeXKEeCIOCOOHBIM; JIOCTATOYHO, YTOOBI CHENKAa COCTABISUIA YIPO3y MM HEOMPEJCICHHOCTh JUIS
peau3alyy npasa KpeauTopa.

Puck MoXeTr cOCTOSTh HE TOJBKO B KOJHMYECTBEHHBIX H3MEHEHHSX aKTHBOB JOJDKHHUKAa, HO U B
Ka4Y€CTBCHHBIX U3MCHECHUAX, KOTJda TAKO€ USMCHCHHNC YCIIOXKHACT BBITJIATY JOJI'OB CAMUM KPEAUTOpPaM.

BTopBIM yCIIOBHEM JIJIsl HETOCPEACTBEHHOTO BBIKYIIA MMYIIECTBA SABISETCS OCBEIOMIIEHHOCTh TPETHHX
auip 00 ymepOe Wi O TOM, YTO OHH OBUIM TPHYACTHBI K Mouwtennuueckum Oeticmeusm (participatio
fraudis).

B sTOoT MOMEHT BakHO pas3iin4yaTtb NPUMEHCHUEC YKa3aHHOT'O YCJIOBUA B 3aBUCHUMOCTH OT TOT'O, UMEJIO JIU
9TO MECTO -

® 10 MPenoCTaBICHH KPEANTa: B TAKOM CIIydae KPEAUTOp HeceT OpeMs JoKa3aTelbCTBa TOTO, UTO
JOJDKHYK B JIEHB 3aKITFOUEHUS CIETKH JKeJall IPUHATH Ha cest onT (WK, 10 KpaiHel Mepe, 3Hal
0 TOM, YTO B OyIyIleM MOXKET BOSHHKHYTH TaKO€ 00S3aTENbCTBO) U 3aKIIOUMI CACIKY C IENTbI0
MPEMATCTBOBATh OYAYIIMM O0S3aTENIbCTBAM B OTHOIICHHHM JIMIA, TIPEIBSIBIISIONIETO MPETCH3UH,
YTOOBI TOMEMIATh WK YCIOXKHUTH KPETUTOPY UCTIOIH30BAHNE UCTIOTHUTEIBHOTO JINCTA; FITH

® [IOCIie TPENOCTABICHUS KpEAHWTa: B TAKOM Cllydae, OCBEAOMIIEHHOCTh O MPHUYUHEHUH yIuepOa
TPETHHUM JIULIOM - MIOJAPSAYHUKOM - 3TO OOIee 3HAHUE O BpEJe, KOTOPBIA TaKoe JACHCTBUE MOXKET
MPUYUHUTE KpeauTopaM. CroBOp MEKIy TPEThUMHU JIUIIAMH U JIOJDKHUKOM HE 00s3aTeIICH.

SBnseTcsT MPOCTYNKOM TMPHOOPETEHHE O HEOCMOTPHTENBHOCTH TPETHUM JIMLOM «IOJO3PUTEIBHBIX
TOBapOB WJIM KpeauTa. DTO HapylleHHE OTIMYaeTcd OT MOJy4YeHHsS KpaJeHHOrO HMYIIECTBa WIH
OTMBIBaHUS JICHET, M KacaeTcsl TeX, KTO HE NPWIOKWUI JOCTATOYHBIX YCHWJIMH, KOIZa JOJDKEH ObLI
3a110103pUTh HE3aKOHHYIO IPUPOAY CHEIIKH.

CormacHo crathe 712 YTONOBHOTO Konmekca («IIpHOOpeTeHHe 1O HEOCMOTPUTENEHOCTHY), JIMIO, HE
yOeauBiieecss B 3aKOHHOCTHM HMX HPUPOIBI, COBEPLIAIONIEE IOKYNKY WIM MOJIyYarollee IpeaMETH,
KOTOpBIE TI0 CBOEMY KauyeCTBY, YCJIOBHSAM MX MpOAaxH (mepefaduu), HEHbl, WM MPH HAJIUYUU NPUUYUH
IMOJ03PEBATh UX HE3AKOHHOC NPOUCXOXKACHUEC, BUHOBHO B HpI/IO6peTeHI/II/I 10 HEOCMOTPUTECIIbHOCTH.

OTOT CyOBEKTUBHBIN AJIEMEHT - HEMPOSBICHUE J0JDKHON BHUMATEILHOCTH - OTIMYAET NPHOOPETEHHE 110
HEOCMOTPUTENFHOCTH OT TMPECTYITHOTO IMONYYCHUsS] KPaJeHHOTO HMyIlecTBa (4To TpeOyeT yMbicia).
Haxkazanue 3a Takoll MpOCTYNOK - JIMIIEHHE CBOOOABI 10 6 MecsueB win mrpad B pasmepe He MeHee 10
EBpo.

®pannus: «Iayauanos uck» (Action Paulienne) u npoueaypa 6aHKpoTCTBA

3amnTa TPETbUX JIML OrpaHUYMUBACTCA «MIAaYyJIMAaHOBBIM HCKOM), KOTOpBIﬁ IMMO3BOJIACT MNPEABABIATH
Tpe6OBaHI/IH K TPECTbUM JIMIIaM, KOTOPbIM HOJUKHHUK IEPEAa]l aKTUBBI, YTOOBI COKPBITh UX OT Kpe€aAuTOopa
WM WHBIM O6p3,30M NpersATCTBOBATL C€MY. C IIOMOIIBIO «ITAYJIMAHOBOT'O HCKa» 06MaHyTLIf;I KpeauTop
MBITACTCS BEPHYTHCA K COCTOSIHUIO 10 CACIIKHU, 3aKJII0OUYCHHOHN MOIIICHHUKAMHU, U IPOCUT CyA OTMCHUTH €C.

Cormacio cratee 1167 I'pakgaHCKOro KoJekca, KpEeOUTOpPhl MOTYT CaMOCTOSITENIbHO OCIAapUBATh
MOIIICHHUYECKUE OTEpaliy, COBEPILICHHBIE UX JOIKHUKAMHU.

qTO6BI YCHCHIHO OCHOpI/ITB 9TU onepaulzm HUCTCl MOO0JDKECH J0Ka3aThb KakKk caM (i)aKT COBepHIeHI/ISI
MOIIICHHHUYECTBA, TAK M TO, YTO JOJDKHHUK 3HAN 00 yiiepOe, MPUUYUHEHHOM UM Kpeautopy. TpeboBaHue
J0Ka3aTh 3II0M YMBICEI CO CTOPOHBI MO/KHHKA OTCYTCTBYET, HO KPEIWTOpP IO/DKEH J0Ka3aTh
HEILIATEKECTIOCOOHOCTD. =4

234 Kaccanuonsslii cya, bromnerens 173.
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Taxkxe Tpe6yeTc;1 J0Ka3aTCJIbCTBO TOT'O, YTO TPETHC JIMIO YYaCTBOBAJIO B MOIICHHUYCCKUX ﬂCﬁCTBHHX,
XO0TA B CJIy4dac nepeaayu nMyiecTBa 0¢e3 OIlJIaTHI, ,Z[O6POCOBCCTHOCTI> IorydJaTtejrsi HC UMECT 3HAUCHU.

B peurennu ot 5 uroms 2005 roga KaccauuoHHsI cyn’>® MOCTAHOBUII, YTO JOMKHHK MOT OCIIOPHThH
BO3BpAT KPEAUTOPY MEPEJAHHOTO MMYILECTBA, [10KAa3aB, YTO Yy HErO MMEIOTCS aKTHBBI B HaJJIeXKalleM
KOJINYECTBE ISl TOT0, YTO MOKPHITH €ro 0053aTENIBCTBO NEPE]] KPEAUTOPOM.

B Kommepueckuii xomekc PpaHIIMH HOPMY O «ayJIHAHOBOM HCKE» BKIIOYMIIH, YTOOBI OCMApHUBaTh
HEZ00POCOBECTHBIE CIIEIKH B X0/I€ TPOIETyphl OAaHKPOTCTBA.

HekoTtopsie poBeICHHBIC TPAH3aKIMKM WM ILIATEKH, COBEPIICHHBIC B MPOMEXYTKE MEXKIY pealbHOU
JaTod OaHKpOTCTBA (3aUKCHPOBAHHOW CYIOM) M JHEM BBIHECEHHS pEIIeHHS O Hadaje MPOLETyPHI
0aHKPOTCTBA (IEPUOJ CTAOMIM3AIMI») MOTYT OBITH MPHU3HAHBI MTOTEPSABIIMMU 3aKOHHYIO cuity. Jlis
HEOIJIAaYCHHBIX CJIEJIOK NIeproT B 18 MecCsIIeB MPOJICH Ha JOMIOJIHUTEILHBIC IIIECTh MECSIIICB.

HCKOTOpLIe IMPOBEACHHBIC TpaH3aKIUU WK IUIATCXKH, COBEPHICHHBIE B «II€PUOL CTa6I/IJ'II/ISaI_II/II/I»,
ABTOMATUYCCKHU ABJISAIIOTCSA OCIIOPUMBIMU 110 CBOEH IIpupoac, B HaCTHOCTHU:

e (Crnenku, coBeplICHHbIE O€3 OIJIAThl, «HEPABHOLCHHBIE» CHCIKH (TO €CTb T€, B KOTOPBIX
00s13aTeNbCTBa  OJDKHUKA 3HAYMTEIBHO MPEBBIIAIOT 00s3aTeNbCcTBA APYrOH  CTOPOHBI);
npeoIuiaTa; IUIaTeX, COBEPUICHHBIH HWHBIM CIOCOOOM, HYeM TIPUHITO B KOMMEPYECKHX
olepalusax; AEMO3UT MM ACHOHMPOBAaHHE y TPEThEro JHIAa CPeACTB 0e3 OKOHYATEIHLHOIO
peLIeHUs CYAa;

e o0ecrieueHHWE B OTHOILICHHHM pPaHEE CYIIESCTBOBABILEIO JOJTra; apecT MWW HHOE CPEICTBO
oOecrieueHus BBITIOJHEHHS 0053aTeNbCTBA B MOJIb3Y KPEIUTOPA; U JeTaIM3allKs, HCII0JIb30BaHUE
WM Tieperpojiaka (POHIOBBIX OMIIOHOB.

Cyn MOXeT aHHYJIUpOBaTh JIO0OW TUIATeX WM COTJANICHWE, 3aKJI0UYEHHOE B XOZAE IMepuoja
CTaOMUIM3AINH, €CIIM KOHTPAreHTHI JODKHUKA 3HAIH O €T0 HETUIATEKEeCITOCOOHOCTH.

Cyn MOXKET pacCIIUpUTh MPOLEAYpPY OaHKPOTCTBA C OIHOTO MPEANPHATHA 1O Jpyroro (Kak
IOPUIMYECKOT0, TaK W (PU3HYECKOro JIMIa, NPHUHAIJIEKAIIEro, HAIpUMeEp, TOM e TpyIIe, 4To |
HEIUIATEKECTIOCOOH0E NPEINPHUATHE), €CIIU: aKTHBBI M 00S3aTENbCTBA ITUX MPEANPUATHH COETHHEHBI
(«confusion des patrimoinesy); wiu eciu npaBoCyOBEKTHOCTh KOMITaHUU (GUKTHBHA («SOCiété fictiver). B
pe3yJibTaTe pacIupeHnst 00€ KOMITAHUH TTOIBEPTHYTCS OJHOM HpOoILeype OaHKPOTCTBA.

HUcnanus
3awuma Kpeoumopoe ¢ npouedype 6anKponcmea

N3menenus B 3akone o 6ankporctse (SLI) 22/2003 mo3Bonmiiu moaaBaTh UCKU O BO3BpaTe UMYIIECTRA,
MIEPETAHHOTO B CAEIKAX B OTHOIIICHUH MOKyTAaTeNIel B X0/Ie TIEpHOa, MPEANISCTBYIONIETO JTUKBUIAITUH.

CornmacHo 3akoHy O OaHKpPOTCTBE, HE CYIIECTBYeT TaKMX paHEE COBEPIICHHBIX CJENIOK, KOTOpHIE
aBTOMATHYECKHA CTAHOBSTCS HEACHCTBUTEIBHBIMA B PE3YJbTaTe Hadajga MPOIEAyphl OaHKPOTCTBA.
CyneOHbIe yNpaBSIOIIME MOTYT OCIIOPUTh TaKWE€ CIIEIKH, CYUTAIONIUECS TAKUMH, YTO TIPUYHHSITH BPE]
WHTEpEecaM JIOJDKHUKA, TIPU YCIOBUHU, YTO OHU 3aKIFOYCHBI Ha MPOTSDKEHUH JIBYX JIET OT OOBSIBIICHUS O
0aHKPOTCTBE (CIEJIKH, COBEPIICHHBIC MEHBIIE, YeM 3a J[Ba rojaa /10 OOBSIBICHHS O OAHKPOTCTBE, HE
SABIAIOTCA MPEAMETOM OCHapI/IBaHI/IH). C,ZICJ'IKI/I, OIMMCaHHBIC, KaK TpaH3aKIuu «OOBIYHOTO BEACHUA
Ou3HEecay, He TIOJIekKaT OCTIApUBAHUIO.

2% BICC Ne 628 ot 1 HostGpst 2005 T., Ne 2009
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FOpuouueckue npezymnuyuu ywepoa

Ymep6d wuHTepecaM MODKHHWKA MPENIojiaraeTcsi B CiIy4ae MOJAapKOB WM aBaHCOBBIX IUIATEXKEH I10
00s13aTenbCTBaM, JIEHCTBUTEIBHBIM IOCIIC OOBSBICHHS O OaHKPOTCTBE (€CIM OHM HE OOECICUCHBI).
VYiep6 uHTEpEecaM JODKHUKA TaKKe MPEIoaracTcs, B Ka4eCTBE OCIIapUBacMOl IPE3YMIIIIHUH, B CITydac
npas in rem, KoTopbie ObLUTH CO3aHbI IS 3AIUThI YXKE CYIIECTBOBABIINX 00s3aTSIbCTB.

I'epmanns: [IpaBuna nepenaun akuuii B 'M0X 100pocoBecTHOMY NMOKYNaTe 10

I'M6X (0OITIECTBO ¢ OTpaHIUYEHHON OTBETCTBEHHOCTHIO) - caMmasi pacpoCTpaHeHHAs (GopMa MPEaTIPHSITH
B ['epMaHuy, MUPOKO UCTIONB3yeMasi Kak MaJIbIM, TaK U KpyIHbIM Ou3HecoM. Tpaaunimonno, 'M0X Obuia
co3/aHa Juisi 00beIUHEHHSI HEOOJIBIIIOrO KOTHYSCTBA aKIIMOHEPOB, KOTOPOE ObI OCTABAIOCH HEM3MEHHBIM
Ha TPOTSHKCHUU JONroro cpoka. B pesymbrare, aknuun B ['MOX MOryTr mepenmaBaTbCs TONBKO B
COOTBETCTBHH CO CTPOTMMH MPABUJIAMHU U HE MOJIEKAT MPOJIAXKE Ha OTKPBITHIX TOprax. B cooTBeTcTBUU
¢ Paznenom 15(3) 3akoHa 0 KOMIIAHUSAX C OTPAaHUYCHHOW OTBETCTBEHHOCTHIO, Mepenava akuuid B I'MoX
JIOJDKHA TIPOBOJMTHCS TYTEM 3aKIFOUYCHUS JOTOBOPA, KOTOPBIA OBII HOTApHATBHO 3aBEPEH ISl TOTO,
YTOOBI Iepe/iaya akiuil BCTYUIIA B 3aKOHHYIO CHITY.

3akoH 2008 ropa, BHeCIIMH H3MEHEHUS B CTaThl0 16 3aKkoHAa O KOMIIAHUSX C OrPaHUYEHHOU
OTBETCTBEHHOCTBIO, IIPEAYCMAaTPHUBALT Mepeaady akUui Jo0OpOCOBECTHOMY MOKYIATENI0, HALIETICHHYIO Ha
3aKpeITHE Tpo0EIoB B Oe30macHOCTH TpaH3akiuid ['MOX - YacTHOM KOMIAHMM C OTpPaHHYCHHOMN
OTBETCTBEHHOCTHhIO. Torga Kak TMepBOHAYAIBHBIA 3aKOH HE MpPEAyCMaTpuBai JA0OpPOCOBECTHOTO
npuoOpeTeHns, M3MEHEHHE co3Jano OanaHC Ul 3aluThl YECTHOTO AakKIHOHEpa, MPHU 3TOM TaKXKe
IMpUHUMasl BO BHUMaHHUEC YBECPCHHOCTD ITOKYIIAaTEIA B HEACHTC, CHUTABIICM, YTO OH UM ABJIACTCA.

CornacHo HOBOH (OPMYTHUPOBKE, IIECCHOHAPUI MOXKET MOTyYUTh akuu [ MOX wim mpaBo B J0JI€ SBHOTO
aKLUOHEepa IIyTEeM 3aKJIIOYCHUS] IOPUIMYECKONW CHEJIKH, NPHU YCJIOBHM, YTO LEJACHT BHECEH B CIIMCOK
aKI[MOHEPOB, KOTOpPBI XpaHUTCA B KOMMeEpueckoM peectpe. JloOpocoBecTHoe mpuoOpeTeHHe
HEBO3MOJKHO, €CJIM LIECCHOHAPHI 3HACT WM, BBUAY Ipy0oil HEOPEKHOCTH 0 CBOEH BMHE, HE 3HAET 00
OTCYTCTBHH Yy LIEACHTA MOJTHOMOYMH, MJIM €CJIN B CIIMCKE aKIIMOHEPOB 3HadaTcs BO3pakeHus. Briodyenue
BO3paKEHUH MOAJICKUT BPEMEHHOMY OTPAaHUYUTEIHFHOMY YKa3y HJIH COIVIACHIO JIMIA, IPOTHB KOTOPOTO
BHECEHO BO3pakeHMe. Bospaxaromias cTOpoHa He JOJDKHA OOOCHOBBIBATH BO3MOXKHOCTb HAPYIICHUS
CBOMX IIpaB B OyayIIeM.

B pesynbraTte, TOJBKO AaKIHMOHEPHI, 3aPETMCTPUPOBAHHBIE B COOTBETCTBYIOIIEM CIIMCKE, CUHUTAIOTCA
aknuoHepamu Takoro I'mM0X. Komms crnmucka aknmMOHEPOB JOJDKHA XPaHUTHCS B KOMIIETEHTHOM
KOMMEPUYECKOM PEECTPE U OTKPBHIBAETCS JJISl OOIIECTBEHHOCTH.

Pedopma 3akona o 'm6X 2008 roza caenana BO3MOXKHBIM JOOPOCOBECTHOE pruoOpeTeHne akuuid [ MoX,
IPU YeM CIIMCOK aKIIMOHEPOB CIIY)KHUT OTIIPABHOW TOYKOW IS 3TOr0. B mpHHIMIIE, TOKYyaTelb MOXKET
OBITH YBEPECH, 4TO JIUIIO, BHECCHHOC B 3TOT CIIMCOK, ABJISACTCA aKIIMOHCPOM B KOMIIAHWH. Tem He MCHEC,
9TO MPHUMEHHMO TOJBKO, €CIIM COOTBETCTBYIOIIAsl 3alKch He Oblla UCIpaBlieHa Ha MPOTSHKEHUH, TI0
MEHBIIEH Mepe, Tpex JieT 0e3 BO3pakeHHWH, a, COOTBETCTBEHHO, TOOPOCOBECTHBIE NMPHOOPETEHUs HE
CHIENAIOT MPOLEYPY JODKHOM MPOBEPKH H3ITHIITHEH.

Coennnennoe KopoaescTBo: Ilpesymnyus omeemcmeeHHOCMU MPEMbUX JUY, ROYUUCUIUX
uMyuiecmeo, npunaonexcauwjee Opyzum

B Coenunennom KoponeBCTBE CyIIECTBYET HECKOIBKO IOPUAMYECKHX MEXAHU3MOB, KacCaIOUIMXCS
OTBETCTBEHHOCTH TPETHUX JIML, KOTOpBhIE NONYYMJIN WMYIIECTBO, NpPHHAUICKAILEE JPYIHM, |
oOpaImaroTcsi ¢ HUM, Kak cO CBOe€il cOOCTBEHHOCTHIO. BmecTe ¢ TeM, MpemycMOTpeH psJl YCIOBHUH, IO
KOTOPBIM BO3MOYKHO JIMIIIEHHE WX TAaKOTO MMYIIECTBA.

B cucreme 06H_I€FO npaBa MOCTOPOHHEE JIMIO, HCIPABOMCPHO 3aBJIaJCBLICC HUMYIICCTBOM, HECCT

OTBETCTBECHHOCTD JJaXX€ B TOM ClIy4dac, €CJIIM CMOXKET NOATBEPAUTE, YTO HeﬁCTBOBaHO 110 YKa3zaHugM Jinla,
KOTOPOC ABJIAIOCH COOCTBEHHHKOM TaKOT'O UMYHICCTBA.

145



Jlpyroe cpeiacTBo TMpaBOBOI 3aIlMTHl BO3MOXKHO B CiIydae HapylieHUs (QUIYIUAPHBIX OOS3aHHOCTEH.
Korma noBepuTenbHBI COOCTBEHHMK WMeeT (UAyIHApPHbIE OOS3aHHOCTH IO  PACIOPSHKEHUIO
UMYIIECTBOM B MHTEPECAX BBITOJIONPUOOpETATENICH 1, B HApYyIIEHUE TaKUX O0S3aHHOCTEH, OH MepenaeT
UMYIIECTBO MOYYaTEN0, 3HAIONIEMY O TAKOM HapyIIEHUH, UCTEIl MOXKET IMOJaTh UCK HE TOJILKO MPOTUB
JIOBEPHUTEEHOIO COOCTBEHHUKA 32 HapylmieHHE (QHUIYIHAPHBIX OOSI3aHHOCTEH, HO TaKXKE U TPOTHUB
TPETHUX JIMI| 32 OCO3HAHHOE IMONyYCHUE JIOBEPUTEIHHON COOCTBEHHOCTH. VIcTel MOMKEH YCTaHOBHTS,
YTO CYIIECTBYET MEepPBOHAYATbHAS (GUAYIIHApHAS OTBETCTBEHHOCTD; YTO MMEJIO MECTO PACIIOPSDKCHUE ero
aKTHBaMH B HapylleHHe (PUIyIHApHBIX OOS3aHHOCTEH; YTO OTBETYHK (TPETbE JHUI0 - TMOKYIIATEINb)
TOJYYHJI aKTHBBI, IPUHAICKHOCTh KOTOPBIX K aKTUBAM HCTIA BO3MOXHO OTCIICAHMTh; M UYTO OTBETYHK
3HaJ, 4YTO TOJYYCHHBIC UM aKTHBHI CBS3aHBI C HapylIeHHWEM (DUIyIUApHBIX 00s3aTeNbCTB. bonee Toro,
MOJTyYEHHUE JTOJKHO OBITh MPSIMBIM CJICACTBHEM HapYIIEHUS 3TOT0 KOHKPETHOTO 00513aTe/IbCTBA.

Takue mpaBwiIa NPUMEHSIOTCS K JAUPEKTOpaM KOMIIAHWN, KOTOpBIE MEpeAasd MMYLIECTBO KOMITAHUU B
HapyleHrne CBOMX (GUIyLHApHBIX 00s3aHHOCTEH. bpuTaHckue cyapl, pyKOBOACTBYSCH 3TUMH MIPABUIIaMHU,
IPU3HAIN OTBETCTBEHHBIMHU JINL], KOTOPBIE MOIY4MIN UMYIIECTBO KOMIIAHUU OT JUPEKTOPa WM APYIOro
COTPYZAHHUKA BBICOKOI'O PaHra, €CJIM OHM 3HaIM, YTO Y AUPEKTOpa HE OBUIO NOJTHOMOYMH 3aKI0YaTh
TaKylo CHCIKY.

OcnaprBaHue TaKk)Ke MPETyCMOTPEHO B OTHOIIEHUH TeX JIUI, KOTOPBIE HE YAEPKUBAIH UMYIIIECTBO MU
€ro OTCJICKUBAEMYI) CTOMMOCTb, HO JeHcTBOBalM OOMaHHBIM MYTEM W C LEIbl0 HapyIICHUS
O6$I3aTCIH)CTB, TaK KaK OHH 6YILYT CUUTATHCs JIMIIaMu, HCCYIIII/IMI/I OTBCTCTBCHHOCTH, KaK CquaCTHHKH B
MOIIIEHHUYECTBE. DTO HalleJIeHO Ha OOprOy C TEMHU cXeMaMH, IO KOTOPHIM PSIJI JIMI] yYacCTBYET B CEPUHU
CACJIOK, a IIaTCXKW B MOIICHHHUYCCKHUX ILCIIAX Hepe‘-II/ICH}IIOTCSI IIOJACTaBHBIM KOMIIAHUSM, KOTOprC OHH
KOHTPOJIMPYIOT, & HE HENOCPEICTBEHHO AJIS INOJY4YeHMsl IulaTexed. XOoTs KOMIIAHMS - 3TO OTIEIbHOE
IOPUIMYECKOE JTUII0, OPUTAHCKHE CYbl B TAKUX CITYYasX MO3BOJSIOT MOTHATH «KOPIIOPATUBHYIO 3aBECY.
Takum oOpa3oM, Torma Kak OOBIYHO TONMy4YeHHWE MOYepHEH KOMIIaHMEH He paccMaTpUBaeTcCs, Kak
MOJIYYCHHE MAaTCPUHCKOM KOMIIaHHEH, BO3MOXKHO HCKIIOUEHHE, KOTJa KOPIOpaTUBHAS CTPYKTypa
UCTIONB3YETCA ISl COKPBITHSA HACTOSIIIUX (AKTOB, W CYIIECTBYIOT JOKa3aTelbCcTBa OOMaHa FWITH
HEJOCTATOYHOM YSCTHOCTH.

Kak mpaBuio, cyabl NPU3HAIOT OTBETCTBEHHOCTH, €CJIM 0co0a 3HaJia WIM JIOJDKHA ObLla 3HATh, 4TO
UMYIIECTBO OBLIO TepenaHo B HapylieHue pumynuapHbIXx obOs3aHHOCTeH. He TpeOyetcs, 4ToObI Takue
JUIIa 3HAJIM WK JOJDKHBI OBUIM 3HAThH BCE JICTAIH 3alIaHUPOBAHHOTO MOIIEHHHYECTBa. B permennn mo
neny « Teuncexmpa npomus Aponuy (Twinsectra v Yardley) Tlanata JIopioB peminia, 4To UCTEIl, YTOOBI
JIOKa3aTh COyYacTHE B HAPYIICHWH (DUIYIUAPHBIX OOS3aHHOCTEH, MOJHKEH MOATBEPANUTH, YTO OTBETUHK
He OBLI YeCTeH IO MepKaM YeCTHOTO W JIOCTOMHOIO YellOBeKa, W 4TO €ro oOMaH ObLI OCO3HAHHBIM,
YYUTBIBasl POJIb M JCHCTBUS OTBETYHMKA, U CTEICHb HEOOXOAMMOCTU MOJIPOOHOIr0 M3Y4YCHHS B JaHHBIX
00CTOSITETHCTBAX.

BpI/ITaHCKI/Ie Cyabl TaKXE JOIYCKaJIM BO3MOXHOCTH TOI0, 4TO OCBCAOMJICHHOCTH pa6OTHI/IKOB nIIn
MapTHEPOB KOMIIAHWMU MOXHO CUUTATb OCBCIOMIICHHOCTBLIO caMoOM KOMIIaHHH. CHeI[OBaTeHBHO, €ClIn
noAcTraBHasA KOMIIAHUA HUCIIOJIB3YCTCs, KaK CII0CO0 OTMBIBAHUS YKpaACHHBIX CPEACTB, OCBEAOMIICHHOCTDb
O KpaXXe MOXCET NPUIIHNCBIBATHCA KOMIIAHWU, HE3ABUCHUMO OT TOI'O, 3HAJIA JIX KOMIIAHUA O HeﬁCTBHHX nin
HaMEpCHHUAX COTPYAHUKA, IPUYACTHOTI'O K MOLIICHHUYCCTBY.

EnuHCTBEeHHBIH Ccyd4aif, KOrJla KOMIIAaHUS MOMKET OCIapHBaTh MOJO0HOE HWCKIIOYCHHE B Jiejax o
MOIIIEHHUYECTBE M OCBOOOAMTH Ce0S OT OTBETCTBEHHOCTH - 3TO Cly4ail, Koraa ee COOCTBEHHBIC
COTPYJIHI/IKI/I COBepHIaI-OT MOIICHHHNUYCCKUC )ICI‘/'ICTBI/IH 110 OTHOILICHUIO K 3TOI>'I KOMIIAHUH.

3akon 0 GanKpoTcTBe 1986 roa’> ComepKUT MOAPOGHEIE IPABHMIIA, IPELYCMATPHBAIOILIHE OE30MACHOCTD
JI0X0JIa, KOTOpBIE IO3BOJSIFOT CYJaM pacTopraTh COTJIANICHUS W TPUHHMATh PEUICHHS O BO3BpaTe
AKTHUBOB, MOJYYEHHBIX TPETBUMH JHMIAMH O TakuM caenkam. Cyabl MOTYT pacTOprHyTh JOTOBOp,
KOTOPBI OHM CUHMTAIOT (PUKTUBHOHM caenkoil. B Takom cimydae OyzneT HE0OXOIMMO HE TOJNBKO, YTOOBI

2% http:/fwww. legislation.gov.uk/ukpga/1986/45/contents
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JIOTOBOP OBLI 3aKIOYEH C (DUKTHBHON MEIbI0, HO W YTOOBI JIOTOBOP 3aKJIIOUYAICS C HAMEPCHHEM
oOManyTb. Cyasl TakKe MOTYT paccMaTpuBaTh IIOBEICHWE IIOCIIE 3aKIIOYEHHUS JIOTOBOpa, YTOOBI
YCTaHOBUTH HCTUHHBIE HAMEPEHHS CTOPOH.

[Momoxxenust 3akoHa 0 OAHKPOTCTBE MPUMEHSIOTCS, €CJIM KOMIaHMs Obljla HECITIOCOOHA BBITUIATUTH CBOU
JTOJITH BO BPEMs CAEIKH WM CTaJla HEeTIATeXECTIOCOOHO! B PE3yIbTaTe TAKOW CHACIKH.

Cnaenka cuuraercs TaKOI>'I, YTO 3aKJIIOUCHA I10 3aHMXKCHHOM OCHEC, €CJIM BbIIJIaTa 3HAYUTCIBHO MCHBIIIC
MEPEAaHHOTO0 UMYIIIECTBA. BpeMH JOKa3bIBaHWA HEPABHOLCHHOCTHU CIACIIKH, KaK IIpaBUJIO, BO3JIAracTCsa Ha
HUCTIa, CCJIMW TOJBKO CACJIKA HEC 3aKIrdalach C HpI/I6J'II/I)KCHHBIM JIMITOM. Cz[em(a MOJXXET CUYHUTATBCA
HepaBHOHCHHOﬁ, Jaxxe €CJIU Onla yimjadycHa IoJiHasA pblHOYHAsA CTOUMOCTH, HO HCCCI/IOHapI/Iﬁ MOJIy4nJI
HO60‘lHy}O BbBITOLY.

3aKOHOAATENBCTBO HE TPEOYET OKA3aTEIbCTB MOIICHHUYECKOTO TIOBEJICHHSI CO CTOPOHBI JUPEKTOPOB, a
3TOT aKT BBEJ OOBEKTHBHYIO OTBETCTBCHHOCTh JUISl TOKYIaTeleld, U OOpeTcs ¢ MOIICHHUYECTBOM B
IIIPOKOM CMBICTIE, CO3/IaB CTPYKTYPY M TOPSIOK ASHCTBUH JIJIs1 KOMITAHWH, TEPEKUBAIOIIIX TPYIHOCTH.

Ecnu cymiecTByeT J0Ka3aTeNbCTBO HEPABHOLCHHOW CHAENKH, MOKyHarenb OyAeT B MEHEE BBITOJAHOM
MOJIOKCHNUHM, TaK KakK 3alluTa J0OpPOCOBECTHOTO IOKYNAaTelsl HEAOCTYIHA HEMNOCPEICTBEHHOMY
MOKYIATeN0, KOTOPBIH TO0JDKEH JO0KA3bIBATh, YTO, 00BEKTHBHO, Y KOMIIAHUU OBUIN Pa3yMHbIE OCHOBAHUS
JUTSL IPOJIAXKH, M UTO, CYOBEKTHBHO, OH JACHCTBOBAN JOOPOCOBECTHO.

B cootBercTBHM ¢ 3akOHOM, AHUPEKTOpa, 3aKIIOYAONINE HEPAaBHOIICEHHBIE CIENKH, MOTYT HECTH
MIEPCOHANBHYIO0 OTBETCTBEHHOCTH 32 3JI0yNOTPeOIeHUE CITyKEOHBIM TIOJI0KEHHEM, a NX OTBETCTBEHHOCTD
He OynmeT oOIIell ¢ OTBETCTBEHHOCTHIO TPETHHX JIMI, TaK YTO U T€, U APYrHe MOTYT OBITh OOSI3aHBI
BHITNIAYMBATh KOMIICHCAIINI0 KOMIaHWW. Korma cmenka 3akiioveHa 1O 3aHMKEHHOW IIeHe, UCTel He
JTOJKEH JTOKA3bIBaTh yMbIcen. CHEeNKH, CTaBAIIre OJHOTO KpenuTopa B 0oyee BEITOHOE MOI0KEHNE, 9eM
JPYTUX KPEAUTOPOB, MOTYT OCIApPHBATHCS 0€3 HEOOXOAWMOCTH JIEMOHCTPHPOBAThH, YTO HUMEIO MECTO
HaMepeHHe OOMaHyThb KpPeOUTOPOB. JlOCTaTOYHO MPOJEMOHCTPUPOBATH, YTO HA KOMITAHUIO BIHSIIO
JKeaHWe OKa3aTh MPeIIoYTeHHE.

444 3axkaodyeHus

OTMBIBaHHE apecTOBAaHHOTO HMMYIIECTBA C TOMOIIBIO CIIOCOOOB OT IOJICTABHBIX KOMIIAHWH 70 SIBHO
J0OPOCOBECTHOTO TIOKYIATENIS - TAMMYHOE OMMCaHHUE CXEM KOPIOpaTHBHOTO pelaepctea B Poccun. Jaxe
€CJIM MOIIIEHHUYECKOe [eHCTBHE IO0Ka3aHO B CyAE, MOXET OBITh CIOXKHO HIH JaXXe HEBO3MOXKHO
BOCCTAaHOBUTH TPEABIIYIIYI0 CHTYAI[MI0, €CIM aKTHB WJIM MPaBO OBLIO IMOJYYEHO TPETHUM JIAIOM B
KadecTBE JOOPOCOBECTHOTO TMOKymaTess. Takue HapylleHWs BO3MOXKHBI H3-3a 3JI0yNOTpeOIeHUs
(UKTUBHBIMH KOMIIAHHSAMH M TOTOMY, YTO HOPMAaTHBHOE pErylMpOBaHWE W CyJeOHas NpaKTHKa
OTPaHWYHUBAIOT BO3BPAT aKTHBOB OT JJOOPOCOBECTHBIX MOKyHATEINeH.

CpaBHHTCJ’IBHBIﬁ AHAJIM3 YKa3bIBACT Ha TO, YTO HCKOTOPLIC MCXAHWU3Mbl MOT'YT HCIIOJIB30BATHCA IJId
C6aHaHCI/IpOBaHI/I${ IIpaB U UHTCPECOB MMOTCPIICBIINX U obOecrnieueHns 0€30MacHOCTH CICJIOK.

MOHUTOPHUHT W UIIEHTU(DUKAIHS BBITOJONTPUOOPETAIOIINX COOCTBEHHUKOB IOPHIMUECKHUX JIUI] TIOCTOSTHHO
npusHaercs camMoi 3(¢EeKTHBHOW MepOod Al NpPeAOTBpAILEHHS 3JI0YHOTPEOJCHHS HOPUINYECKUMU
TUnaMu 11 oTMbIBaHusl jaeHer. OOecneyenue 3¢QdekTuBHOCTH (PUKCAMM MOJO3PUTEIBHBIX CHIEIOK
KPEAUTHBIMHA OPTaHaMHU MOXET NMPHUOCTAHOBUTH PEANHU3AIINI0 CXEM MTPUCBOEHUS Yy)KOTO UMYIIECTBA.

HepnelicTBUTENEHOCTE JOTOBOPA MOXKET CTaTh OCIIOPUMOM Ja)Ke B OTHOLIEHHWH JOOPOCOBECTHBIX TPETHHX
JIMII, €CJIM 3TO 3aBHCUT OT HempaBocnocoOHocTH (Mtanust). Beimy MpUHATHI 3aKOHBI O KPUMUHATH3AIMUN
MOBEIEHUSI TPEThUX JIMI, KOTOPHIE MO0 HEOCTOPOXKHOCTH MPUOOPETAIOT MOAO3PUTENbHBIE TOBAphl WIN
kpenut. Takue monmoxkeHuss MOryT ObITh 3¢ddekTuBHBIME B O0OppOe C MOLIEHHMYECKOW Mepenaayei
COOCTBEHHOCTH, KOTJ]a HEBO3MOXHO JI0Ka3aTh MOJyUYeHHE KPaJICHHBIX MIPEIMETOB MM OTMbIBAHHE JICHET
(Utanmus). B takux crpaHax, kak ['epmaHus, NpuHSIN TOAPOOHBIE NMpaBHiia, Kacalolluecs INeperadn
aKLUi, KOTOpble BBEIM OOS3aHHOCTb HOTAPHUAIBHO 3aBEPSTh KAXKIYI0 CHCIKY, U NpelyCMaTpUBAIOT
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CIy4ad, KOTJa TOKYIaTellb akiui cuutaercs moOpocoBecTHhiM. B Coemunennom KoposneBcTBe
MOJTy4JaTeNld HeIPaBOMEPHO MPHOOPETEHHOTO UMYIIIECTBA CUYNTAIOTCA OOBEKTHBHO OTBETCTBEHHBIMH U HE
MOTYT OCBOOOJIUTHCS OT OTBETCTBEHHOCTH, IPOSIBUB IOJDKHYIO OCMOTPHTEIHHOCTD.
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4.5 3aoynorped/eHus B X0[4€e PACCMOTPEHUS 1eJ1 0 HECOCTOATEIbHOCTH

CymiecTByeT psiji CIOCOOOB 3JIOYNMOTPEOUTh TPOIEAYpOH OaHKPOTCTBA C BO3MOXHBIMHU CIIA0BIMU
MeCTaMU KakK B Hadvaje MpoIelyphl, TAK M B TOCIEAYIOIIEM PacTpe/ICICHUH aKTHBOB. 3JIOHAMEPEHHbIC
JICCTBUST MOTYT COBEpIIAThCS OJHOH WM HECKONbKUMH U3 BOBJICUCHHBIX CTOPOH, HaIpuMep,
pCIbHBIMA WM (UKTUBHBIMUA KPEAUTOPAMH, PYKOBOJUTEISIMHU IICJICBBIX KOMITAHUH, CYIbSIMH,
NPUHUMAIONIMMH PEIICHHsI O POIieype OaHKPOTCTBA, CIICIIMATMCTAMH MO HETJIATEKEeCITOCOOHOCTH.

PacripocTpaHeHHBIC THIBI 3JI0YMOTPEOJICHUSI CO CTOPOHBI CIEIHAIUCTOB MO HEIUIATEKECIIOCOOHOCTH -
HENPaBOMEPHOE YJIOBJICTBOPECHUE TPEOOBAHUI OTIEIBHBIX KPEAUTOPOB, OpraHU3aIlis BO3BpaTa akKTUBOB
KOMITaHUH, TIPEyBEIMUCHHUE PACXOJIOB B Mpoleaype OaHKPOTCTBA, HEMPUHATHE MEP B OTHOIICHUH CJICTIOK
JTOJKHUKA HEMOCPEICTBEHHO Tepes] 0aHKPOTCTBOM, JAXKE €CJIM OHU TOJJICKAT OCIApPUBAHHMIO U T.IL
OTAenbHBIN TUI 3JI0YTOTPEOJICHHS IPOUCXOIUT, KOT/Ia TOCYAapCTBEHHBIEC OPTaHbl, HATIPUMED, HAJIOTOBas
ciryx0a, 0e3 HaIeKaIuX OCHOBAaHUH TpeOyIoT Havyasia mponeypsl 0aHKPOTCTBA.

VYrpouieHHasi peiigepckasi cxeMa ¢ HCIOJIb30BaHUEM TMpoliecca OaHKPOTCTBA MOXET BBITJISACTD
CIIETyFOIIAM 00Pa3oM:

1. IlpuoOpereHne MONTOB y KPEAUTOPOB, MOCTABIIUKOB W TMOKymHaTened, 0aHKOB (10 KPEAUTHBIM
JIOTOBOpaM), JiepXareieldl CUeTOB M IMPOYMX MPOCPOUYCHHBIX O0S3aTENBCTB, YCTAaHOBIEHHBIX
Cy/IoM;

2. Hawano cbGopa monroB, OCOOCHHO, B TOT MOMEHT, KOT/Ia TpPEIbSIBICHHE TpeOOBaHUMA
CYIICCTBECHHO MNOAPBLIBACT MACATCIBHOCTL MNPCANPUATHA, W OHO HE CMOXKCT IIOKPBITH BCC
(uHaHCOBEIE 0053aTEIHCTBA;

OO0parienne B apOUTPaXKHBIN CyI A IPU3HAHUSA JODKHUKA OAHKPOTOM;

Hasnavenue apOuTpaskHOTO YIIPABIISIOIET0, KOHTPOINPYEMOTO peiaepamu;

Co3naHue OOJIBIIOrO MOJUICHKAILETO BbIIATE TpeOOBaHMA M €ro BKIIOUEHHE B PEECTp
TpeOoBaHMT  KpeAuTOpoB. YacTo HECKONbKO  KOMIIAHHMM, CIYXalluX IMPUKPHITHEM,
3aperuCTPUPOBaHHBIC B O(IIIOPHOI 30HE, MOJAIOT HCKHU WU JTOIATOBBIE 0053aTEIbCTRA;

6. Cozganue TOMHHUPYIOLIETO 3aWMOJaBIIa, CIIOCOOHOTO BIIMATH HA pelleHHs OOIIero coOpaHus

KpPEIUTOPOB.

ok~ w

B pesynmprare Takux Tnpoueayp, pEWAEpHl IONY4yaroT IOJHBIA KOHTPOJb HalX JESTEIbHOCTBHIO
npeanpusitas. OHM MOTYT NPUHUMATH OPTaHU3AIMOHHBIC PEIICHHS W ONpPENeNsiTh CyAb0y aKTHBOB
KoMmmaHuu. Peiinepbl criocoOHBl OrpaHUYUTH MTOJTHOMOYHS OPTaHOB YIPABICHUS M COCPEIOTOYUTH UX B
CBOMX pyKax (depe3 KOHTPOIMPYEMOTro apOUTPaKHOTO YIPABJISIOLIETO U JOMUHUPYIOIIETO 3aMMO/IaBIIa).
Torma peiinepsl 1100 J0OMBAIOTCS 3axBaTa, JIMOO 3aCTABISIOT COOCTBEHHHMKA 3aKIIOYMTH CIEIKY Ha
HEBBITOJHBIX YCIIOBUSX, OT3BIBAIOT AaKTWUBBI IO MpoIenype OaHKPOTCTBA MM MPOCTO YCTPaHSIOT
KOMITaHHUIO KaK COTNIEPHUKA.

Heo0X01uM0 OTMETHUTh, YTO YacTO OOJIBIIMHCTBO CTAJUI MpOIlecca MOJHOCThIO 3aKOHHBI, TOTa KaK BCS
HE3aKOHHAs CXeMa MOXET OBITh 33/IeHiCTBOBaHA OJHUM JIMIIb 3JIOHAMEPEHHBIM JEHCTBHEM, HAPHMED,
HOJKYIIOM TIPABJICHUS [EJICBOM KOMIIAHUH WM Ha3HAUYCHHUEM CIICIHAIIICTA 110 HEIUIAaTeKeCIIOCOOHOCTH C
KOH(IJIUKTOM HHTEPECOB.

45.1 Poccuiickas ®egepanust

Korna peiinepckuii 3aXBaT NPOMCXOIUT C WCIOIB30BAaHHEM Hadaja Mpoleaypbl OaHKpOTCTBa, OU3HECOM
MOYKHO 3aBJIaJIETh C MOMOILBI0 AaHTHUKPU3UCHBIX YIPaBISIIOIUX. bonee Toro, ymplieHHoe OaHKPOTCTBO,
pacripocTpaneHHoe Ha Tepputopun ObiBiiero Coserckoro Coro3a, SBISETCS OJHHM W3 OCHOBHBIX
WHCTPYMEHTOB HEJIPYKECTBEHHOTO ITOTJIOIICHHS.

Bpe3ka 9. Ilpumep 3axBaTa OM3Heca C NOMOIIBI0 HE3aKOHHOro OaHKpoTcTBa B Poccuiickoi
Denepanun

IIpumep HE3aKOHHOTO OaHKPOTCTBA MOXHO TIPOJEMOHCTPHPOBATh C IMOMOIIBID YTOJIOBHOTO JIena,
B030yxaeHHoro B 2008 roay muunment Hukeroposckoit oomactu. B 2000 rojy akipmoHepHoe 00IIeCTBO
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«PM», Oynyum 3ammopaBueM AO «MK», pacmonoxkenHoro B Hwmkeropoackoit obmactd, Hadano
npouenypy OankporctBa. B xozme cyneOHoro mpomecca «PM» mommio Ha corjameHue, Mo KOTOpOMY
«MK» mepemano cBoeMy KpeauTopy 3HAUMTENbHYIO 4acTh cBoux akmmid. 3ateM OOO «A» (ocHOBaHHOE
corpyanukamu «PMy) mpuobpeno akuun «PMy. Crnenyrommm marom ObUIO0 TepeUMEHOBaHHE KOMITAHUH
«A» B OO0 «KMp. Bt ncnoiap30BaHbl TE K€ CII0BA, YTO U B HAMMEHOBAaHUH MOTEPIEBIICH KOMIAHUU
«MK», u Tor xe topunmdeckuii agpec. Torma OOO «KMy, Oyayuu aep:kateireM OCHOBHOTO TMaKeTa
akuii B kommaaun «MK», ObUT Ha3Ha4YeH COBET IUPEKTOPOB, KOTOPBIM MPHUHSII pEIICHHE O MPOIaKe
aktuBoB «MK». Crenka He TONbKO ObUIa 3aKiIIOYeHa 1O CaMOW HHM3KOW IIeHe, MOKYMaTelb BMECTO
HAJIMYHBIX OTUIATHJI MMOKYIKY IMPOCTHIM BEKCENIEeM ¢ OTCPOYKOM IIaTexa Ha monaTtopa roaa, a AO «MK»
JIOJDKHO OBUTIO B3ATh AKTHBBI, KOTOPHIMH OHO BIAJE]0, B apeHAy 10 O4YeHb BBHICOKHMM IieHaMm. B
pesynbrate, «MK» obankporunocs B 2005 romy, u peidaepsl MpoAaiyl €ro MMYyLIECTBO MO PHIHOYHOU
ILIeHE.

B neiicTByrolIEM POCCHMCKOM 3aKOHOIATENBCTBE OTCYTCTBYET OMNPEICICHUE TEPMUHOB «peiaep» WIH
«pefiepcKkuil  3axBar». 3aKOHONATEILCTBO O OAHKPOTCTBE TAKKE HE COJCPKUT MEPCUUCICHUS
3noynotpeOIeHus MpoleAypol OaHKpOTCTBa MJis 3axBaTa kKommaHuid. Tem He MeHee, Poccuiickas
Oenepanisi TOCTOSIHHO OCYIIECTBIISIET IMPEBEHTHBHBIE MEPHl TMPOTHB BO3MOXKHOCTH peHmepcTBa C
MTOMOIIIBIO TMPOLIEYPhl 0AHKPOTCTBA, BHOCS HEOOXOAMMBIC U3MEHEHHUS B 3aKOHOIATEILCTRO.

CymectBeHHBIM maroM Obut0 m3mMeHeHne PenepanpHoro 3akoHa No 127-D3 ot 26 oktsaops 2002 roma
(manee - 3akon o 6ankporcTBe) B 2002 romy. Jlo BHeCEHHs M3MEHEHHI «3aXBaT» KOMIIAHUH 32 KOPOTKUI
CpOK OBIT BO3MOXEH Ojarofapsi TOMy, YTO YaCTHBIM MpeANpHHAMATENbh He OBbUI CTOPOHOH MO Jeny o
OankporcTBe. Ero mosHOMOYMS MOJHOCTHIO MEPELUIN K apOUTpaxHOMY yIpasisitomeMy. CoOCTBEHHHK
He Mor J(QQEKTHBHO M CBOEBPEMEHHO MPENATCTBOBATH 3axBaTy KOMIIAHHMHM. OTOT Hpoden B
3aKOHOZATENILCTBE ObUT BOCMOJHEH. B 3akoHe 0 OaHKPOTCTBE MEpPEUMCIICHBI CTOPOHBI MO JENy O
0aHKPOTCTBE M apOUTPaKHOrO TIpolecca IO Jelly O OaHKPOTCTBE, BKJIOYAs JIOJDKHUKA/Ero
TIPEJICTABUTENS M TOCYIapCTBEHHBIE OPTaHbl, YKa3aHHBIC B 3aKOHE (cTaThs 34 1 yacTh 1 cTatbu 35).

IlombITKM Tak Ha3bIBAEMOTO «YEPHOI0» peiiepcTBAa MOTYT BKIIOYAaTh YIPO3bl U MOJKYI CTOPOH JieNa O
OankporcTBe. BO3MOXHOCTH 1OKa3aTh M PACKPHITh TAaKUE HE3aKOHHBIC ACWCTBHS 3aBHCAT OT YPOBHS
3aMHTEPECOBAaHHOCTH TEX JIMILI, IPOTHUB KOTOPHIX HAIIPAaBJICHbI HE3aKOHHbIE ACHCTBHS.

C uenbto 6opnObI ¢ peiinepamu PenepanbHbiM 3akoHOM Ne 190-D3 ot 12 Hos0ps 2012 ropa Obun
BBEICHBI 3HAUMTENbHbIE W3MEHEHHs. OHHM KacaroTcs psla HE3aKOHHBIX MPOLEIYpP, OCYLIECTBISIEMBIX
peiiiepamMu Ui 3axBara MPENNpPUATHHA, BKJIOYas 3axBaT C MOMOIIBIO MPOUERyphl OaHKPOTCTBA.
YrosoBHas OTBETCTBEHHOCTb IIPEAYCMOTpPEHA 3a:
e (danscudpukanuio EauHOro rocyaapcTBEHHOrO peecTpa IOpHUIMYECKMX JIMII WM peecTpa
BJIaJIeJIbLIEB LIEHHBIX OyMar;
e  yIpo3y HaCUJIHMEM >KepTBE PeiiiepcTBa;
o (danbcudukanyro pemeHus oOMIEro coOpaHMs aKIMOHEPOB WM PEIICHHUs] COBETa JHPEKTOPOB
KOMITaHUH;
e HaMEepeHHOE HUCKa)KEHHE PEe3yJIbTaTOB I'OJI0COBAHMS OOLIUX COOPOB aKIIMOHEPOB.

Tak, B HacTosuee BpeMms B Poccuiickoit deaepaunu ecth HEOOXOANMBIE 3aKOHOAATEIbHBIE MEXaHU3MBI
i 3QQeKTrBHON O00pbOBI C aTakaMM PelZepoB IMyTeM HCIOJNb30BaHHUA MPOLELyp OaHKpOTCTBA. JTH
3aKOHOJATENIbHbIE HM3MEHEHHs TPUBENIM K CHUTyallud, KOrJa, B OOJBIIMHCTBE CIIy4aeB, pewaepsl
UCIIOJIB3YIOT JIa3eMKH B KOPIIOPaTUBHOM 3aKOHOJATENbCTBE, 4 HE B 3aKOHOJIATEIbCTBE O OAHKPOTCTBE.

IIpennamMepeHHoe GAHKPOTCTBO M 3JI0YNOTPeOIeHUsT ApOUTPAKHBIX YIPABJIAIOIINX

3akoH 0 0aHKPOTCTBE OIpeneiseT OaHKPOTCTBO KaK MPU3HAHHAS apOUTPAKHBIM CYJIOM HECIIOCOOHOCTH
JTIOJDKHHKA B TTOJIHOM 00BhEME YIIOBIETBOPUTH TPEOOBAaHUS KPEIUTOPOB 110 JICHEKHBIM 00S3aTEIECTBAM U
(MJ1M) MCIIOJIHUTHL OOSI3aHHOCTH I10 yIUIaTe 00sI3aTeNbHBIX IaTexei. Llenpro mporeaypbl 0aHKPOTCTBA
JUTSL KPEJUTOPOB SIBIISIETCS MAaKCHMAJBHO IIOJIHOE W CIIPAaBEIJIMBOE YIOBIETBOPSHHE MX TpeOOBaHUiA, a
JUTSI TOJDKHHKA - BO3MOXHOCTh OCBOOO/IUTHCS OT JIOJITOB.
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Tem He MeHee, B HEKOTOPBIX CIy4asX HEeI0OpPOCOBECTHBIE MPEANPUHUMATETN HCIOIB3YIOT MPOLEAYPY
0aHKpOTCTBa HE3aKOHHO, TE€M CaMblM MpHYHHASA ymepd KoHTpareHTam. YTOOBI YKIIOHHTBCA OT
0053aTebCTB, AKTUBBI MPEINPUATHS JIMOO TEPEMEINAIOTCs, JUOO CYIIECTBEHHO COKpamamres. B
pe3ynbTare, KOMIIAHUS HE MOXET BBIIUIATUTH CBOM JOJNTH, @ 3aKOHHBIC 3aUMOJABIIBl JIMILIAIOTCA
BO3MOKHOCTH TIONTYYUTh J€HBTH, KOTOPHIE UM JOJDKHBL

Uro kacaeTcst (YroJIOBHOW) OTBETCTBEHHOCTH, YTOJIOBHBIH KOJEKC BO3JIaraeT OTBETCTBEHHOCTh Ha
VIPABISIONIETO UK YUpeauTens (y4acTHUKA) FOPHIUYECKOTO JINIA 33 JICHCTBHSI, ONPE/ICICHHBIC B CTAThe
196 xak «mpenHaMepeHHOE 0AaHKPOTCTBO» U CTaThe 197 «hUKTHBHOE OAHKPOTCTBOY.

OnpeneseHue MOHITUS «IPEeJHAMEPEHHOe 0AHKPOTCTBO» C IOPHIUYECKON TOUYKH 3pEHHS COIACPKHUTCS B
cratbe 14.12 Kopgekca agMUHHCTPATHBHBIX NpaBOHApPYyHmIEHHWH W craTthe 196 YromoBHOTO Kojekca.
[IpeanamepenHoe OaHKPOTCTBO MpeACTaBIseT cobOoil AeiicTBUs (Oe3leiicTBUE) YNPAaBISIOMIETO HIIH
yupeaurtens (y4acTHHKA) FOPUANYECKOrO JIMLA WIH YACTHOTO NPEANPHUHAMATEINS, YMBIIIJICHHO BEAyIIUe
K HECIIOCOOHOCTH IOPHIMYECKOrO JIMIA WIM YaCTHOTO IPEINPHHUMATENS MOJHOCTHIO YIOBICTBOPHTH
¢mHAHCOBBIE TpeOOBaHUS KPEIUTOPOB W (WIIM) HMCIIONHATH 00s3aTElIhCTBA IO BHIILIATE 00S3aTEIHHBIX
iarexeit. Tun OTBETCTBEHHOCTH (YroJIOBHAs WJIM aIMUHUCTpPATHBHAs) 3aBHCUT OT pa3Mepa yiiepoa,
NPUYUHEHHOTO YTUMH JICHCTBHAMMU.

B nomonnenwue, B cooTBeTCTBUU € YacThio 4 cratbu 10 3akoHa o GaHKpOTCTBE, OAHKPOTCTBO JOJIKHHUKA,
NPUYMHEHHOE YYAaCTHUKAaMH, COOCTBEHHHMKOM HMYILIECTBA JOJDKHMKA WM JAPYTHMH JIUIAMH, BKJIIOYAs
PYKOBOIMTENS IOJDKHHMKA, KOTOPBIM BIpaBe HaBaTh 00s3aTeIbHbIE MHCTPYKLHUH JOJDKHUKY WM WHBIM
0o0pa3oM OmpeAemsITh €ro JAesATeNbHOCTh, MOXET NpPUBECTH K 00s3aTensHON ((akynbTaTuBHOMN)
OTBETCTBEHHOCTH JTHX JHI[ MO 00s3aTeNbCTBAM JOJDKHMKA. Hampumep, AMPEKTOp KOMIIAaHHWHU, YbH
JeHCTBUS PUBEIH K OAHKPOTCTBY, MOXKET HECTH OTBETCTBEHHOCTh BCEMH CBOMMHU JIMUHBIMU CPEICTBAMU
Y aKTHBaMH 33 HEOIUIAYEHHYIO CyMMY, [TOJUIeXKAaIeH BhIIIIaTe MPeIpUsiTHEM-10JDKHUKOM.

B cootBerctBum ¢ [locranoBnenuem llpaBurennpctBa Poccuiickoit denepamuu Ne 855 ot 27 nexalOps
2004 roma, apOWTpaXHBIH YHPABISIONINKA BEISBISIET MPH3HAKU TPEIHAMEPEHHOTO OaHKPOTCTBA. JTO
OCYHICCTBIIACTCA MYTEM aHa/IM3a YUYPCAUTCIIBHBIX JOKYMCHTOB, (bI/IHaHCOBI)IX OTYCTOB, JOTrOBOPOB 00
OTYYKJICHHY MMYIIECTBA JOJDKHUKA U aHAllU3a Npouei cymecTBeHHoN nHpopmanuu. [IpoBepka nomkHa
OBITH OCYILIECTBJICHAa HE MEHEE YeM 3a J1Ba roja J0 Bo30yKAeHus aena 0 OaHKPOTCTBE.

Ha ocHoBe pe3ynbpTaToB aynuTa, apOWTPaKHBIA YNPaBISIONIMNA COCTAaBISET 3aKIIOYCHHE O
HAJIMYUU/OTCYTCTBUM NPU3HAKOB INPEIHAMEPEHHOTO OaHKPOTCTBA. DTO 3aKIIOYEHHE MNPEACTaBISACTCS
cbopaM KpeauTopoB, apOUTPaXKHOMY CyIy, M OpraHaM, YIOJHOMOYEHHBIM COCTABIISITH MPOTOKOJBI 00
aJIMAHUCTPATUBHBIX HapylIeHUsX. B nenax ¢ OonbimumM ymepoom, HHPOpPMAIUs OTIIPABIISETCS TAKKE B
opransl ipeiBapuTesibHOro creacTBust (MyHKT 15 [Toctanosnenus Ne 855 ot 27 nekadpst 2004 roxa).

ApOuTpakHBIH YIpaBISIIONIMN - KItoYeBas Qurypa B Jiejie 0 OaHKPOTCTBE. 3aKOH IMPEOCTABISIET eMY
TIOJTHOMOYHSL U Psifi 00s3aHHOCTEW, BKJIOYash BEJCHHE peecTpa TPeOOBaHWI KpPEJAUTOPOB W 3alIHUTY
UMYIIECTBA AOJDKHUKA. APOUTPaXKHbIM YIPaBISIIOIIMEI JOIDKEH AeHCTBOBATh JOOPOCOBECTHO U Pa3yMHO
B MHTepecax IOJDKHHKA, KpeAUTOpoB M KommaHuu (ctaths 20.3 3akoHa o OaHKPOTCTBE). YUUTHIBAs
HIMPOKHE TOJHOMOYHS apOUTPaKHOTO YHPAaBISIIONIETO, HEA0OPOCOBECTHBIE YYACTHUKH JAel O
0aHKpPOTCTBE NPWIAraloT 3HAYUTEIbHBIE YCHWIMSA, YTOOBI JOOMTbCA Ha3HA4YeHHs apOUTPaKHOTO
YIPABISIONIET0, MOAKOHTPOIBHOTO UM. Llens 3akirodaeTcss B OCYIIECTBICHUHM HE3aKOHHOTO 3aBJIa/ICHUS
MMYIIECTBOM M HapYIICHHS MPpaB T0OPOCOBECTHBIX KPETUTOPOB.

3aKOHOJATENbCTBO YCTAHABIMBAET OTBETCTBEHHOCTh apOUTPAXKHOTO YIPABIISIOIIETO 38 HApyLICHUE HIIH
HEHA/UIeXKAIlee HCIIOMHEHHE €ro 00s3aTeNbCTB B XOJA€ MNPOIEAyphl OaHKPOTCTBA. ApPOHTPa)KHBIN
YOPABJISIOLUI:
1. Moxer ObITH OTCTpaHEH OT BBINOJHEHHUsS CBOMX OOSM3aHHOCTEH apOMTPa)XKHBIM CYJOM (CTaThs
20.4 3akoHa 0 6aHKPOTCTBE);
2. TlpuBnekaercs K aJMHHUCTPATUBHOW OTBETCTBEHHOCTH B COOTBETCTBUHM cO crarbeit 14.13
Kopekca aqMUHUCTPATUBHBIX HApYIIEHUH;
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3. MoxeT moaBeprarbcs TUCHUTUIMHAPHBIM MEpaM, BKJIIOYAs UCKIIOYCHHUE U3 CaMOPETYIUPYEMBIX
opranuzanuii (nanee - CPO) apOuTpakHBIX YIIPABIIAIONINX;

4. MoxeT MPUBIEKAThCA K YTOJOBHOM OTBETCTBEHHOCTH Ha OCHOBAHWHW TIOJOXKEHUN YTOJIOBHOTO
KOJIEKca.

Bpeska 10. Ilpumep npecTynjieHusi, COBEPUIEHHOT0 apOUTPAKHBIM YIPABJISIOIINM

B omHom nmene o OaHKPOTCTBE apOUTPaKHBIM YIPABJISIOMUN JaJl YKa3aHHE BHECTU HEMPABIILHYHO
UHGOPMAIUIO B OyXTalITEPCKYIO JTOKYMEHTAIUIO O CYIIECTBOBAHUM OOJIBIIIOTO JIOJITa, TOJUICKAIIETO
BBIIJIATE KOMIIAHWUH, KOTOpasl TIPEAOCTABIsIIA YCIYTH 3aBOY-0DKHUKY. 3aBO/] BBIIIIATHII OOJBIIYIO
CyMMYy Ha OCHOBaHWUU (DUKTHBHOTO JIOTOBOPA, a 3aKOHHBIC KPEAUTOPHI IPETEPIICIN OONBIION yIIepo.
Cyn npu3Ha OBIBIIETO apOUTPAKHOTO YITPABIISIONIETO BAHOBHBIM B HEIIPABOMEPHBIX JIEHCTBUAX MPH
0aHKPOTCTBE, MPUYMHUBIIAX YIIepOd B KPYMHBIX pasMmepax (dactb 1 crtatem 195 VYromoBHOTrO
KOJIEKCa).

Kpenuropel B mporecce OaHKPOTCTBA MOTYT MOAATh TPAXKIAHCKHH WCK TMPOTUB apOUTPaKHOTO
YIPaBIISAIONIET0, KOTOPBIA MOXET OBITh OTBETCTBEHHBIM 32 YIIepO, MPUYMHEHHBIN HEBHITIOTHEHUEM WIIH
HEHA/IJISKAIMM BBITIOJTHEHUEM CBOMX OOS3aHHOCTECH B Jieje O OaHKpOTCTBEe. Tak Kak JEHUCTBUS
VIOPAaBIAIONIET0 B Tpollecce OaHKPOTCTBA HE CUUTAOTCS MPEANPUHUMATEIBCKOW JIEATSILHOCTHIO,
HaJIMYNe ero BUHBI SBISETCS HEOOXOMWMBIM YCIOBHEM JJIsi TPHUBIEYCHHS K OTBETCTBEHHOCTH 3a
MpuYuHEeHHBIH ymep0. Takue TpeOoBaHHMS KpEeaIUTOPOB TIporiecca OAaHKPOTCTBA pacCMaTPHUBAETCS
OTJIEJIBHO OT Jiejia 0 0aHKPOTCTBE.

Ha3nauyeHue U OTCTpaHeHHEe APOUTPAIKHOIO YIIPABJISIIOLIET 0

[Ipouenypa Ha3HaueHUs apOUTPaKHOT'O YIPABISAIONIETO COCTOUT M3 HecKoJbKuX cramuil. Ilponemypa
0aHKpPOTCTBAa HAUMHAETCS C 3asBJICHUS KPEIUTOpA, HAJIOTOBOI'O OpraHa WM JAOJDKHHKA B apOUTPaXKHBIH
cya. B 3asBienun mpomkHa ObITh YKazaHa KOHKPETHAs KaHAWAATypa apOUTPaKHOTO YIPABISIONICTO HITH
CPO, u3 4JIeHOB KOTOPO# J0JKHA BBIOMPAThCS KaHIUAATYpa JJsl yTBEPKACHUS. 3aTeM CyJ HalpaBlisieT
3ampoc B u30panHyro CPO o kanaupatype apOMTPa)KHOrO YIPAaBISIOMIErO WIH O COOTBETCTBHHU
KOHKPETHOTO KaHJUJaTa CYLIECTBYIOIINM TPEOOBAHUSM.

[Ipouenypa Ha3HaueHUs apOUTPAKHOTO YHPABIAIOLIETO HECKOJIbKO OTJIMYACTCS IPHU IEPEXOoAe OT
BPEMEHHOTI'0 /10 HapY»XHOTO HAOJIIOZCHUS, POLEAyphl OAaHKPOTCTBA MJIM KOTJla CYLIECTBYET OTACIbHOE
pemieHre CcOOPOB KpPEAMTOPOB O 3aMEHE apOWTpakHOTO ynpasistomiero. [Iporecc HazHaueHHs
apOUTPaKHOTO YIPABISIIOIIETO HAYMHACTCS C MOMEHTa MOJYYEHHUS CY/AOM IPOTOKONIa COOpaHUs
KpeauTopoB u ykazaHHOH CPO wuinM KOHKPETHOro KaHAugaTa Ha JOJDKHOCTb apOMTPa)KHOTo
ynpasisitoiero. Torna cyn Hanpasisiet 3arpoc B CPO o kananaatype apOUTpakHOTO YIPaBIISIOLIETO,
yKa3aHHOW B mpoTokoiie cobOpanusi kpeautopoB. CPO coobmiaeT cygy O COOTBETCTBUH YKa3aHHOTO
KaHaugata TpeboBaHMsAM 3akoHa. Cyn u3ydaeT WH(QOpPMAaLUIO M, HA OCHOBAaHMHM CBOETO aHAJIN3a,
Ha3HAyaeT TaKOro YIPAaBIIIOLIET0, KOTOPBIA COOTBETCTBYET TPEOOBAHUSIM.

3aKkoH 0 0aHKPOTCTBE PEryIUPYET OTCTPaHEHHE apOUTPaXKHOTO yrpasirsitomiero. JIo6oit yuacTHUK jera o
0aHKPOTCTBE MOXET OOpaTHThCA B CyJ C TpeOOBaHMEM OTCTPAHUTH YIPABIAIOMIEIO OT BBIIOJIHEHUS
o0sizaHHOCTEeW. HeBbIMoNHEHNEe WM HEHaJexallee BBHIIOJHEHUE OOS3aHHOCTEH YIPaBISIOUIETO,
YKa3aHHBIX B 3aKOHE 0 OAHKPOTCTBE, COCTABIISIET OCHOBAHHUE IS €r0 OTCTPAHEHHSI.

Bonee TOTO, ap6I/ITpa)KHblﬁ ynpaBHHIOH.IHfI OTCTPAHACTCA CYAOM, €CJIM K HEMY IMPUMCHAIUCH MCPbI
aHMHHHCTpaTHBHOfI OTBCTCTBCHHOCTH B BHIC J];I/ICKBaJH/I(bI/IKaHI/II/I, Wi 1I0CJI€  YCTaHOBJICHUA
OGCTOHTGJ’IBCTB, KOTOPBIC 6yI[yT MNpenATCTBOBATh HA3HAYUCHUIO JIMIA YIPABJIAIOIINM, TAKIXKEC KaK U B
ciIydac, €CJii TaKue 00CTOSTEILCTBA BO3HUKIIN IOCIIE HA3HAYCHHS.

45.2 MexayHapoaHble KpUTepun

CymiecTByeT HECKOJIBKO HCTOYHUKOB HE3aKOHOIATEIFHOTO PEKOMEHJATEFHOTO XapaKkTepa, KacaroInXcs
mporeTypbl 0aHKPOTCTBA. B JaHHOM KpaTKoM 0030pe OYyIyT MPEACTaBICHBI TE€ aCTICKThl PEKOMEHIAIIHIA,
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KOTOpbIE KacaloTCsl peryiaupoBaHusi mnpodeccuu apOUTPaKHBIX YOPABIAIONIMX, B YaCTHOCTH,
PETYJSITUBHON M KOHTPOJIUPYIOLIEH POJIM FOCYJapCTBEHHBIX OPIaHOB.

Ipunmuns! n pexkomenganuu BeemupHoro 6anka nmo 3pGeKTHBHBIM CHCTEMAM HeCOCTOSITEIbHOCTH
M 3alllUTHI NPAB KPEAUTOPA OXBATHIBAIOT IIUPOKUM KPYr BOIIPOCOB, CPEAU MPOYEro, Kacaroluxcs
WHCTUTYLIMOHAJIBHBIX M PETYJATHBHBIX pPaMOK M BOIUIONICHHWS CHUCTEMBI HECOCTOSTENBHOCTH.
Hampumep, B oTHOIIIEHNN ponu cynoB B [IpuHinmne 27 pekoMeHyeTcs:

«[ena o bankpomcmee OO0NICHBL PACCMAMPUBAMBCA U PAPEULAMBC HE3ABUCUMBIM CYOOM UIU
Opy2um KOMNEMeHMHbIM YupedstcOeHuemM U no 603MONCHOCMU HANPABGIAMbCA HA PACCMOmMpeHue
CcyovaMU, 00aa0aoWUMU CREYUATbHBIMU 3HAHUAMU no Oankpomcmsy. CyujeCmeeHHy0 NOb3Y
Modicem npuHecmu co30anue CneyuanusupoOBarHulx cyo008 no 6aHKpoOmcmay.

B npoyecce 0300posnenus 3axon O0ondicer npedycmampugams 0OWUll HA030p CO CMOPOHbL CYOa
unu apoumpaoica 6e3 emewamenvcmea ¢ oemanu npoyecca. Cyo, apoumpasic uiu pezyaiupyowull
Op2aH OONIHCHLL NPUSHATND NPUHSAMOE KPeOUmopamu peuterue 0o 0000peHuu niana 0300po6ieHus
unu o aukeudayuu Ooaxchuxa. "™’

[JBa npunimmna (34 u 35), pekoMeHyeMble B BOIPOCcax 0 apOUTPaKHBIX YIPABISAIOMINX, T1aCAT:

((OpZClH uau opedHsvl, OmeemcmeeHHbvle 3a Ha()3op 30 0esImenbHOCMbIO ynpasiiarowmux no
HecocmosmenbHocmu, O0JIICHbL  ObIMb  HE3ABUCUMBIMU O OMOEIbHbIX ynpasjiamowmux u
ycmanaeaueamo cmaH()apmbl, ompasicarwue mp€60661Hu}1 3AKOHOO0AMENbCMBA U 06wecm6€HHbl€
0XHCUOAHUSL 8 ONMHOWEHUU cnpaeedxzu@ocmu, Henpeéeaﬂmocmu, npospairnocmu u
NOOOMYEMHOCHU. »

((YI’ZPCZBJZ}ZIOWLle 10 HECOCMOAMENbHOCIU O0NNCHbL 00/1a0amb 00CMAMOYHOU KOMIEMEHMHOCHbIO

O/51  BbINONHEHUSL  BO3JIOJNCEHHbIX HA HUX 00s3aHHOCMEl U nposeisintd I’lOpﬂ()O’-lHOCmb,
-~ 238

Henpedesﬂmocmb U HE3ABUCUMOCIND 8 CEOUX OCLICMBUSIX. »

[Tpunuunel EBPP 0 70KHOCTHBIX UIaX B €iax O 6aHKp0TCTB6239 coaepKaT psij MOJIOKEHUM, KOTOpbIE
KacaroTCsl pOJIM FOCYJApCTBEHHBIX BiacTel. Tak, eclii TOBOPUTh O HA3HAYEHUU JIOJDKHOCTHOrO JIMIA IO
BOIIPOCAM HECOCTOSTEIBLHOCTH, B CIydae Ha3HAUYCHUS CYJOM [WJIM WHBIM COOTBETCTBYIOIIMM OPTaHOM],
PEKOMEHIYIOTCS YETKHE PYKOBOJSIIME MPHHIMIIBI Ui Crioco0a oT0opa CyIOM TaKOro JIOJIKHOCTHOTO
mura. JlomkHa CyIiecTBOBaTh BO3MOXKHOCTh O0XKallOBaHWS HA3HAYEHUS KOHKPETHOTO JIOJKHOCTHOTO
JUUa Yyepe3 CyA WIM MHOW COOTBETCTBYIOLIMHI oprad. [IpaBUTENbCTBO WM APYyrod OpraH AOKHBI UMETh
HaJUICKAITUE PETYJISATOPHBIC, CJICACTBEHHBIE W JUCIUIUITMHAPHBIC TIOJHOMOYHUS B OTHOIICHHUH
JIOJKHOCTHBIX JnTT. [lopoOHbIe pekoMeHIaluu TaKKe MPEACTABICHBI B 3aKOHOAATEIHHOM PYKOBOJICTBE
FOHCUTPAJI 0 3aK0HAX 0 HECOCTOSTENLHOCTH.>*

453 TocynapcrBa-uieHbiCoBera EBponbl

ApOuTpakHbI€ YIPABJISAIONINE BBIMOIHAIOT KIIOYEBYIO pPOJIb B 00ECIEYEHHWH TOTO, YTO KpPEAUTOpPaM
rapaHTUPOBAaHA HAJIEKAINas 3allluTa WX HWHTEPECOB, TOT/IA KaK JOJDKHUKaM - Hanbosee d((deKTHBHOE
BOCCTaHOBJICHHE HX IUIATEXKECIIOCOOHOCTH. Y HHUX €CTh LIMPOKHE IIOJTHOMOYHS [0 YIPAaBJICHHIO
UMYIIECTBOM JOJDKHUKA. bojee TOro, Kak TIOKa3bIBaeT OIBIT, Npoleaypa OaHKpOTCTBA -
pacrpoCTpaHEeHHBIN U BaXKHBIH IIar B CXeMax HE3aKOHHOTO TOTJIONICHUS. ApOUTpaXKHbIC YIIPABIISIOIINE

281 Bcemupnsiii 6ank (2001) Ipunyunet u pexomenoayuu no 3(hGekmusHbiM CUCIEeMam HeCOCMOIMENbHOCU U 3aumsl NPae
kpeoumopa, c. 11.

http://www.worldbank.org/ifa/ipg_eng.pdf

238 Beemupnsiii 6ank (2001) Ilpunyunst u pexomerdayuu no 3¢phexmunvim CUCMeMaM HecOCMOSMeTbHOCIU U 3aWumyl npas
Kpedumopa, c. 12.

http://www.worldbank.org/ifa/ipg_eng.pdf

239 EBpometicknii 6aHk pexkoHcTpyKunu U pazsutus 2007 [Ipunyunvt EBPP 0 001dcHOCmHbIX 1uyax 6 denax o baHkpomcmee.
http://www.ebrd.com/downloads/legal/insolvency/ioh_principles.pdf

240 Oprauunszaius O6benunennbx Harwii (2005) 3axonodamenvhoe pyko6odcmeo 0 3aK0HAX 0 HeCOCMOSIMENbHOCHIU.
http://www.uncitral.org/pdf/english/texts/insolven/05-80722_Ebook.pdf
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SIBIISIFOTCS  TEMH, KTO MOXET YCIOXHUTH DPEANU3allHI0 HEKOTOPBIX HE3aKOHHBIX JchcTBui. Takum
00pa3oM, MX HE3aBUCHMOCTh OCOOCHHO BakHa. B pasHBIX CTpaHaxX CYIIECTBYIOT pPa3HbIe CHUCTEMBI
OpraHu3aIvy U KOHTPOJIS 32 IPOQECCUEH.

Paznble eBporelickue CTpaHbl PETyIUPYIOT MPOGECCHI0 apOUTPaXKHOTO YIPABISIONIEr0 Mo-pasHoMy. B
HEKOTOPBIX CTpaHax, JOO0OH, KTO COOTBETCTBYET OINPEAEICHHBIM KBaTH(PUKAIIMOHHBIM KPUTEPHUSIM,
MOJKET YIPaBIATH TporieccoM OaHKporcTBa. [loMHMO 3TOTO, B TakMX CTpaHaxX Cy[bsl 9acTo 0Oiamaer
NIMPOKUMH JTUCKPCIMOHHBIMYM TOJHOMOYHMSIMH B BBIOOPE TAaKOTrO JHIA HAa 3aHITHE JOJDKHOCTH
apOUTPaXHOTO YIPABISAIOMIETO, KOTOPOE CYAbS CUUTAET CIOCOOHBIM M MOIXOASAINM. B npyrux crpanax
IPO(ECCHs CTPOTO PEryIUPYETCs ¥ HCIONB3YKOTCSA PEeCTPhl MTH CIIMCKH JTHIEH3MPOBAHHEIX JHI. >

C 2003 mo 2009 rom 11 rocymapct-uwienoB EBpomeiickoro Coro3za BBenu MpaBuia, COACpIKAIIHE
TpeOOBaHMS B OTHOIIEHUH apOUTPAXKHOTO yIIpaBisgomero. 12 rocynapers-wienoB EBpormeiickoro Coroza
(bonrapusi, Yemickass PecnyOmuka, Octonus, ®panuus, Jlateusa, Jlurea, [lompma, Ilopryranus,
Pymbians, CroBakus, CroBenus u CoenuHeHHoe KoposieBcTBO) TpeOyIOT clauu CHEIHaIbHOTO
9K3aMeHa. YKa3aHHBIMH TNPHUYWHAMHU I pedopM OBUIH YBEIMUYWBAIOMIMICA OOBEM M CIOXHOCTh
3alaHuli, yBelIWMYEHHE KOJUYECTBA TPAaHCHAIIMOHANBHBIX TIPOIEnyp OaHKPOTCTBA, BBITIOJHEHHE
Pernamenta Cosera (EC) Ne 1346/2000 o nporenypax 0OaHKpOTCTBa M BO3pPACTAIOIICH BaXKHOCTH IPaB B
mporiecce 0aHKPOTCTBA B YCIOBHUSX €IUHOTO phIHKA.242 CucTeMbl 0e3 crvcka (peecTpa) CHenHnaIicTOB
M0 HEeTIATEeKECTIOCOOHOCTH Yallle BCTPEYAIOTCA B CTpaHax, IAe CyAbH 00NamaroT Ooiblneld cBoOOmOM
YCMOTPCHUA B PCHICHUH O HAa3HAYCHHU YIIPABJIAIOMNICTO HA OCHOBAHWUN O6HII/IX IIPaBOBBIX MOJ0KEHUH B
CHENMANTN3UPOBAHHBIX KOMMEPYECKHX CyJaxX WU Cy/laX M0 BOIPOCaM HECOCTOSTEIBHOCTH.

B rocynapcrBax-unenax EBpomnetickoro Coro3a BCcTpedaroTcst Tpy MojeIH KoHTposs. [IpenMytecTBeHHO,
CIELHUATUCTHI 0 HEIUIATEKECIIOCOOHOCTH KOHTPOJIUPYIOTCSL:

e (Crneumanu3upoOBaHHBIMU CyJaMH IO BOIIpocaM OaHKPOTCTBA WM CYAEOHBIMU CIyXallUMH,
KOTOpBIE 00ydeHBI KOHTPOITIO 3a Tmporenypoit 6ankporctBa (benbrus, ['epmanns, Hunepnanmesr,
Coemnrennoe Koponesctso);

e  VYIOJIHOMOYEHHBIM rocydapcTBEeHHBIM opranoM (OunmnsHaus, Jlateus, Jlutea, llBenns);

e CoOpaHMAMHU KPEIUTOPOB UIH KOMUTETOM KpeauTopoB (Dcromus).”*

Heo0xomumMo OTMETUTH, YTO, HE3aBUCHUMO OT MOJEIH, CyAbl TakkKe 00JaJaroT KOHTPOJIbHBIMU
(GYyHKUMSMH, OCOOEHHO, B OTHOIIEHHMHM KOHKPETHOIO Ipolecca OaHKpPOTCTBa (B OTJIMUMU OT Oojee
obmiero MpoQecCHOHATLHOTO HAOMIOACHUST 32 CHEeIUAIUCTaMH, KOTOPOE MOXKET OCYIIECTBIIATHCS
JPYTUMH OpraHamMH. B HEKOTOpBIX cTpaHax mpodecCHOHAIbHBIE OpraHU3aluu (JIMIEH3MOHHBIE OPTaHbI)
UTpaIOT 3HAYUTENBHYI0 KOHTPOJIUPYIOIIYIO POk, Hanpumep, B CoennHeHHOM KoposeBcTse.

Janee B TriaBe mpeAcTaBleH 0030p CHUTyallMH B 4eThIpex rocyaapcrBax-uwieHax Cosera EBpomsl -
Ounnsaany, 'epmanun, JlatBun n Ykpaune. Kaxxaast ctpaHa u3ydanach OTAEIBHO, C MCIOJIb30BAHUEM
cienyromero gopmara:

KoHTponb 3a cnenyanucraMy 10 HEIUIATEXKECHOCOOHOCTH: 31ech OyayT PacCMOTPEHBI MOJTHOMOYHS
OPraHoB, UTPAIOIINX OCHOBHYIO POJIb B KOHTPOJIE 32 padOTOM CHENUaIHCTOB.

Ot60p cnenuanyucTa Mo HEeMIaTeKeCnOoCOOHOCTH JUIsl KOHKPETHOTO Jiena: By tyT paccMOTpeHb! OCHOBHBIE
NPUHIMITEL 0TOOPA.

POuHIAAHANA

21 Munncreperso rocruuun Pecny6mukn Jlatsus (2013) Informativais zigojums «Par maksatnespgjas procesa administratoru
darbibas uzraudzibas sist€mas pilnveidosanuy, c. 21. http://www.mk.gov.Iv/Iv/mk/tap/?pid=40308581

22 E_ UHacwo, (2009) Pezynuposanue npogeccuu cneyuanucmog no Hennamedcecnocoonocmu 6 Eeponeiickom Coro3e.
IIportuposano u3: MunucrepcerBo foctuin Pecryonmku Jlarus (2013) Informativais zinojums «Par maksatnesp&jas procesa
administratoru darbibas uzraudzibas sisteémas pilnveidosanuy, c. 21. http://www.mk.gov.lv/lv/mk/tap/?pid=40308581

243 MunucrepctBo toctuuuu Pecriy6nuku Jlatus (2013) Hugopmamuenoe coobwenue «O6 ycosepuiencmeosanuy cucmemvi
Haosopa 3a 0esimenbHOCMbIO aomunucmpamopa no npoyeccy HeNnIameicecnocooHOCu Y, c. 21.
http://www.mk.gov.Iv/lv/mk/tap/?pid=40308581
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Kontponp 3a cmnenmanucramMu 1o HemiaTekecrmocobHoctu: OMOyacMeH 1Mo BompocaM OaHKpOTCTBA,
3aKpeIUICHHbIM 32 MUHHUCTEPCTBOM FOCTULMH, COBEPIIACT HAA30pP 3a YIPABICHUEM KOHKYPCHOM Maccou
BMECTe ¢ Kpenutopamu, Accoruanuein aaBokaroB Ounnsaanu u Kanmepom roctuiuu). OMOyacMeH,
MOMHMO TIPOYEro, o0sA3aH KOHTPOJMPOBATh, YTOOBI KOHKYPCHOH MacCO YIpaBIISIM B 3aKOHHBIA U
HaJIeKamil  crmocod, W YTOOBI  YIPABISIONIME WMYIIECTBOM HCIONHSIIM CBOM  OO0S3aHHOCTH
nmoro0aromMM 00pa3oM, a Takke MPUHUMAIH HEOOXOAMMBIE MEPHI B OTHOIICHUH YIYIICHUN, HApyIIeHUI
U TIPOYHX MOJTOOHBIX 00CTOATENBCTB, O KOTOPBIX MM CTal0 U3BECTHO (cTaThs 1, maparpadsr 1 u 2 3akoHa
0 KOHTpOIIE 3a YIIPABICHHUEM HWMYIIECTBOM Gankpora).**  JlomkHOCTD oMmOyzncMeHa IO BOMpPOCaM
OankpoTcTBa ObIIa BBeeHA B 1995 rogy Ha OCHOBaHWH, TOMUMO MTPOYETO, OECITIOKOMCTBA W3-3a TOTO, YTO
KOHTPOJIb KPEAUTOPOB M HAJ30p Accomuanuu aaBokaToB DUHISIHINY 32 NOBEJCHUEM €€ YICHOB OBbLIH
HEI0CTATOYHBIMMU. >

OMOyIcMeH MOXKET OOpaTUTHCS B CyJl M TOTPEOOBATh, YTOOBI:
®  YOpaBISAIOUINH, NpPEeHEOPErmuii CBOMMHU OOS3aHHOCTSMH, HMCIPAaBWI HapyIIeHHE WIW ObLI
omTpadoBaH;
®  YIpaBISIOMUI OBUT OTCTpPAaHEH, €CIIM OH CYIIECTBEHHO NMPEHEOper CBOMMH OOS3aHHOCTSIMH WIIN
110 MHBIM CYIIECTBEHHBIM NPHYHHAM;
® [UIATa YHPABIIOMIEMY ObLIA COKpAILEHA, €CJIM OH HE BHIITOIHII CBOM 00S3aHHOCTH WITH €CJIU €T0
IIaTa CyIeCTBCHHO TPEBBIIIAET pasyMHbIE Mpeesbl (cTaThs 7, maparpads 1-3).

OtcTpaHeHHs yNpaBIAIONIEro TaKKe MOXET MOTpeOoBaTh MODKHHUK WM KpeauTop (riaBa 8, cTaThs O,
3akoH 0 GaHKpoTCTBE).2*

OT10o0p crennanncTa no HemIaTe:KeCImOCOOHOCTH ISl KOHKPETHOTO Jiena: B nenom, OuHnsHIus - cTpaHa
¢ nuOepalbHBIM TOAXOAOM K IpodecCHd CHENMANINCTa IO HeIUIaTeKecnocoOHocTu. JIlnneHsuu He
TpeOYIOTCS, XOTSI OOBIYHO CIEIMATHCTHI SBISIOTCS IOPUCTAMHU U TaKXKE YJICHaMU ACCOLMAINN aIBOKATOB
qDI/IHHSIHI[I/II/I.ZM HeoOxomumo, 4YTOOBI  YIpPABISIONIUM, COIVIACHBIIMICA C HA3HAYCHUEM, «HMEJ
CHOCOOHOCTH, YMEHHUSI U ONBIT, HEOOXOAUMBIA IUIs paboThl, M MOAXOAWJ IUIA HEE IO BCEM APYIHM
KpuTepusm» (r1aBa 8, cTaths 5, 3akoH 0 0aHKpOTCcTBE). OOBIYHBIC TOJIOKEHHUS O KOH(IINKTE HHTEPECOB
MPUMEHSIOTCA K OTHOLICHHUAM MEXIy YIPAaBISIOUIUM M JOJDKHUKOM WM KpeauTopoM. Ha mpakTuke,
YIPaBISIONIEro, OOBIYHO, MpeniaraloT KpeauTop win AokHUK. Cyza, XOTs W He 00s3aH, HO, Kak
NPaBUIIO, CIEAYET MPEIJIOKEHHUIO.

I'epmanus

KoHTponb 3a cnenuanyucTaMy Mo HemaaTrexecnocoOHocTH: 3a paboToi apOUTPakKHOTO YNPAaBIISIOIIETO
COBEpIIaeT HaA30p CyI IO BOMNpPOCAM HECOCTOSTENbHOCTH (cTarbs 58, maparpad 1, 3akoH o
Henmarexecrnocodroctn).”* Tlo crnosam Xaiinna Bamnennepa «Kak HpaBiio, Cyl IO BOIPOCAM
HECOCTOSITETIbHOCTU He OyJIeT BMELIMBATLCS B ICHCTBUS apOUTPaXKHOTO YIIPABJISIIOIIET0, 0COOEHHO, €CIIH
ObUT CO3J]aH KOMHUTET KpPEAMTOPOB, KOTOPBI caM JOIKEH W TOAJIEPKHBAaTh, U KOHTPOJIHPOBATH
ynpasnsomero».”* Cyn Moxer B moGoii MOMEHT NOTPe6OBaTh OT YIPABIAIOUIErO NPEIOCTABUTH
oIpeJiesIeHHY0 MH(OpMAIMIO WM OTYUTATHCSA O mporpecce U o0 ynpasieHud. Ecinu ynpasisiommid He
BBITIOJTHSIET CBOM O00S3aHHOCTH, ITOCIIE MPELYTIPEXACHHS CyJl MOKET BBIITUCATh eMy/eid mrpad (ctaThs 58,
naparpader 1 u 2). Cyn MOXET OTCTPaHHWTh YIPABISIONIETO MO YBaXUTEIbHOW NMpHYMHE (MO0 CBOEH
WHHULIMATHBE MU IO TPEOOBAHHIO YINPABISIOMIEr0, KOMUTETa KPEAUTOPOB HIIM COOPOB KpPEAUTOPOB)

244 3aK0H O KOHTPOJIE 33 YIIPABICHHEM MMYILECTBOM GaHKPOTA.
http://www.konkurssiasiamies.fi/uploads/tcwg4al7fmd400.pdf

25 M. Baranen (2005) Omeemcmeennocms u KOHMPOIL 3 YAPAGIIOWUMY UMYUECMEOM banKpoma 6 QUHAAHOUU.
www.insol-europe.org/download/file/546

248 3akom o GankpoTcTae. http://www.finlex.fi/en/laki/kaannokset/2004/en20040120.pdf

247 M. Baranen (2005) Omeemcmeennocmo u KOHMPONL 3a YNPAGAAIOWUMY UMYWECMEOM banKpoma 8 DUHIAHOUU.
www.insol-europe.org/download/file/546

248 3akoH o HecocTosrenberoctH (Insolvezordning). http://dejure.org/gesetze/InsO/58.html

i 'e Bannennep, Ombéop apoumpasicnvix ynpasnaiowux u cyoebuviii Koumpoas 6 I epmanuu.
www.insol-europe.org/download/file/823
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(crates 59, maparpad 1), Hampumep, eciy OH/OHa HAapyIIUT CBOM 00s3aTeNbCTBA. Takoe HapylIeHUE
JOJDKHO OBITh JOKa3aHO IJIs IpPEACTaBIEHUs B CyA€ (B HCKIIOUUTEIBHBIX CIIydassX OTCTpaHCHHE
BO3MOXKHO, €CJIM CYILIECTBYIOT TOJIBKO OTIEJbHBIE ACHEKThl HAapyIICHWs, KOIZA TOJBKO OTCTPaHEHHUE
MOXET IPEIOTBPATHTh 3HAUUTEIBHYIO yrpo3y).>”

Ot06op crienuanucTa M0 HEIIaTeKECIOCOOHOCTH Ul KOHKpeTHOro jgena: Cpenu BeeX JFoIeH, TOTOBBIX
MPHUCTYNHTH K paboTe apOUTPaskHOTO YHPABISIONIETO, CY/I IO BOIPOCaM HECOCTOSITETFHOCTH BBIOMpaeT U
HA3HAYaeT Ha JOJHKHOCTh apOUTPAKHOTO YIPABIISIFOIIECTO HE3aBUCUMOE (PU3NIECCKOE JIUIIO, MOIXOIINEe
JUIST KOHKPETHOTO JIejia, CO 3HAYNUTEIBHBIM OIIBITOM B OHM3HECE, HE 3aBUCHMOE OT KPSIUTOPOB M TOJDKHHUKA
(cratpsa 56, maparpad 1). Tem He MeHee, CyIIeCTBYeT HpoIleaypa ISl TOTO, YTOOBI KPEAUTOPHI MOTIIH
MPEIUIOKUTh WIH 3aMEHUTh apOUTPaKHOTO yrpasisitoniero. Cya MOXKET OTKIOHUTh TaKOW BBIOOD, €CITU
ocoba He MOIXOIUT JUIsl 3aHSITUS TaKOH HODKHOCTH (craThs S6a, 57). B memom, y cyzaeir ecth
3HAYUTENFHOE TI0JIe JUIA YCMOTPEHHS B MX PEIIeHHsIX. PaHbIle OECTIOKOMINCH O TOM, YTO, U3-3a OYCHb
PEAKUX TpOIEayp, HE BCE MOIXOAAIINE NPOPECCHOHAIBI IONyYald BO3MOXKHOCTh HA3HAYCHHS Ha
JIOIKHOCT.

JlaTBus

KoHTposp 3a cnenuanucTaMy 10 HeIIaTeKecrnocoOHoCcTH: JINIo, COOTBETCTBYIONIEE Py KPHTEPHEB,
YCTaHOBJICHHBIX 3aKOHOM, JOJDKHO CIaTh O3K3aMEH M TMOJYyYUTh CepTH(HUKAT OT AcCCOIMAINU
yhnpaBnsitomux. Panpine B JlaTBHM KOHTPOJb 32 3aKOHHOCTBIO Tpoliecca OaHKPOTCTBA  ObLI
MPEUMYINECTBEHHO KOMIETEHIIUEH cyna. B MOMbITKe COKpaTHTh HArpy3Ky Ha CyIbl, 3Ta (yHKIHs ObLia
BO3JIO)KE€HA NMPEUMYIIECTBEHHO Ha YTpaBlICHHE IO BOIPOCaM OAHKPOTCTBA (TIPU Ye€M CY/BI COXPAHSIOT
KOHTPOJIbHBIE (DYHKIMH 32 HEKOTOPBIMH DEUICHUSMH). YTpaBlIeHHE IO BONpocaM OaHKPOTCTBA
BBITIOJTHSIET CBOM KOHTPOJIBHBIE (DYHKIIUH ITyTEM PaCCMOTPEHUS JKano0 Ha JCHCTBHS YIPABISIONIETO HIIH
o cBoeil coOCTBEHHON HHHMIHMATHBE.”” YTpaBleHHE MO BOMPOCAM OAHKPOTCTBA MOXKET TPeGOBATH
UH(OpPMALINIO, TOKYMEHTBI U Pa3bsICHEHUS MO MPOLERype W JEUCTBUSAX YNPABISIIONIETO B KOHKPETHOM
npolecce, HajaraTb IPaBOBble 00s3aTeNIbCTBA HA YINPABIAIOLIEr0, NPEUIOKUTh CyAy OTCTPAaHHUTh
YIPaBIAIONIET0, a TaKXkKe NPEUIOKUTh NPHOCTAHOBICHWE WIM aHHYJIHPOBaHUE CcepTH(UKaTa
yrpasJistolero (crathst 174, maparpad 2, 3aKoH 0 HECOCTOSTENBHOCTH). >

Ot0op crenmanyicra 1o HEIUIATe)KECIIOCOOHOCTH JUls KOHKpETHOro jiena: B JlaTBum cyapl Takke
HA3HAYaOT apOWTpaxHBIX yrpasisomux (crates 19, maparpad 1). Tem He MeHee, Ha3HaueHHE
MIPOUCXOANT HAa OCHOBE MpPEIJIOKEHHS YTIPABIICHUS IO BOIPOCaM OaHKPOTCTBA, KOTOPOE ONpEIeIsieT
KaHaMIaTa W3 COucka KaHauaatoB (cratbs 2, Ilpomemypa Toro, kak YIpaBieHHE II0 BOIPOCAM
0aHKPOTCTBa BBIOMpAET W Tpe[yiaracT CyAdy KaHIuAaTa Ha JOJDKHOCTH YIPABISIONIETO B IPOIIECCE
GankporcTsa).” TlopsAIoK KaHAMAATOB M TOPSAZOK B CIMCKE JHIVTIPEINPHATHI, JOCTYHHBIX IS
yrpaBieHus, Tpou3BOJIbHBINA (cTaThu 4.1 1 9), a mosToMy mnpeayokeHue YTpaBieHHs MO BOMpOcaM
0aHKpOTCTBA JIOJHKHO OBITh POU3BOJILHBIM. B ciydae nmuckBaMpUKalud KOHKPETHOTO YIPaBIISIONIETO,
OH/OHA OTIPABJISIET OTKa3 B YIIPaBJICHUE 110 BONpocaM OaHKpOTCTBa (CTaThs 12).

Cucrema otbopa Obuta u3MeHeHa B koHie 2013 roma, 4rtoObl YCHIUTH (DAaKTOP MPOM3BOJIBHOCTH.
M3meHeHne OBUIO YACTBIO pPEaKIWH HA BO3MOXKHBIM CrOBOP MEXIy HEKOTOPHIMH apOUTpaKHBIMU
YIPaBIAIONIAMH ¥ HEKOTOPBIMH CYIbSIMH, TPEIIOJIOKHUTEIBHO, BOBJICYEHHBIMH B MOIICHHUYECKYIO
JESITENbHOCTD. >

Ykpanna

20 BepxosHblii penepanbubli cyn. Pemenne or 08.12.2005, Ne: IX ZB 308/04. https://www:.jurion.de/Urteile/BGH/2005-12-
08/1X-ZB-308 04

°1 X . Bamtenuep, Oméop apoumpasichbix VIPAsAAIOWUX U Cy0eOHbll KOHmMPOoab 8 I'epmanuu.
www.insol-europe.org/download/file/823

52 Munncreperso toctuimn PeciyGmukn Jlareus (2013) Informativais zinojums «Par maksdtnespéjas procesa administratoru
darbibas uzraudzibas sistemas pilnveidoSanuy, c. 21. http://iwww.mKk.gov.Iv/lv/mk/tap/?pid=40308581

258 3akon 0 HemmatexecrnocodnocTn. http://likumi.lv/doc.php?id=214590

4 [opsigoK, B KOTOPOM AIMHHHCTPALIAS 110 HEILIATEKECTIOCOGHOCTH BLIGHPAET H PEKOMEH/YET Cy/y KAHANLATA HA JOIKHOCTD
aIMHHHCTPATOpA M0 Mpoleccy HerarexecnocooHnoctu. http://likumi.lv/doc.php?id=220293

3y Crmpanc, (2013) IepenBmxnoit nupk. Up. 4-10 anpens, c. 12-17.
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KoHTpodap 3a croenuamucTaMyd O  HEIUIATEKECTIOCOOHOCTH:  YKPaWHCKOE  3aKOHOAATEILCTBO
MpelyCMaTPUBAaeT BO3MOXKHOCTH JIJISi TOCYIapCTBEHHOTO OpTaHa IO BOMpOocaM OaHKPOTCTBA MPOBOIUTH
TUTAaHOBBIE TPOBEPKH apOMTPaKHBIX YIPABIAIOMIMX HE dYalle OAHOTO pa3a B [Ba rofa. Y MpaBIISAIOLIUA
00s13aH MPENCTaBUTh JIMIAM, YIOJIHOMOYEHHBIM IMPOBOJIUTH MPOBEPKY, WHPOPMAIHMIO, JOKYMEHTHI H
KOMMUHM JIOKyMEHTOB. 3alpernieHo MPOBOJUTH MOBTOPHYIO MPOBEPKY IO TOMY e BOIPOCY, YTO YXKe
mpoBepsuics panee. To ke OTHOCHTCS W K TPOIUIBIM TEPHOJIaM, YXKe OXBAa4eHHBIM IPOBEPKOH, €Cciu
TOJIbKO OHM HE OCHOBAHBI Ha 3asBJICHUSAX (PU3NUECKUX MU FOPUANICCKUX JIHL.

BuennanoBbie IpOBEPKU MPOBOISTCS HA OCHOBE 3asIBJICHUI I'paskIaH WIN IOPUIMYSCKHX JIHLI, €CITH TaKHe
3asBJICHUS] JIEMOHCTPUPYIOT HEOOXOOUMOCTH JOMOJHUTENFHOTO KOHTPOJS TOCYAapCTBEHHBIM OPraHOM
no Bompocam ©OankpotctBa. (Cratest 106, maparpager 1 um 2 3akoHa O BOCCTAaHOBJICHUH
IIATEXKECTIOCOOHOCTH JOJKHHKA WIM MPU3HAHHK ero 0GaHkpoToMm).”® B cilyuae yCTAaHOBICHHS
HapyLIeHUH, TOCYAapCTBEHHBIM OpraH MOXKeT IPHUOCTAHOBUTH AEATEILHOCTD YIPABIAIONIETO U IepelaTh
MaTepuajbl Ha PAacCMOTpEHHE B AMCUUILIMHAPHYIO KOMHCCHIO AJISl MPUMEHEHHs AWCHUIIHHAPHOTO
Hakazauus (ctatbs 106, maparpad 3).

[ToMuMO yKa3aHHBIX IPOBEPOK, CYIbl U CAMOPETYJINPYIOIINE OPTraHU3al[iH OCYIIECTBISIOT KOHTPOJIBHEIE
(GyHKITHH.

OT0O0p CrenranucTa Mo HEeIIaTe)KecnocoOOHOCTH Ul KOHKPETHOTO Jjiena: KaHauaarypy ynpasisronero
JUTsE peanu3anuu GYHKIUY JTUKEUOAmopa (PO3NOPsAOHUKA MAaliHa) He3aBUCUMO BBIOUPAET CY/J] C TIOMOIIBIO
ABTOMATH3MPOBAHHON CHCTEMBbl W3 YHCIA JIIOAEH, BHECEHHBIX B CIUHBIA PEeCTp apOUTPaXKHBIX
ynpasisomux Ykpaussl. [locie nmonyueHus 3asBieHUs 0 Hayalle jena 0 OaHKPOTCTBE Cyl 00s3bIBacT
YIIPABJISIONIETO, ONPECICHHOT0 aBTOMATH3HPOBAHHON CUCTEMO#, 00OPAaTUTHCS C 3asBICHUEM 00 y4acTHH
B KOHKpETHOM Jieie. Eciu onpeieieHHbIi YIpaBIIsioNnHii He o0paiiaeTcs, Cy 1 Ha3HayaeT yIpaBJsFoIero
U3 CIIUCKA, HE UCIIOJIb3YsI aBTOMATU3UPOBAHHYIO CHCTEMY.

Jns ncnonHeHus: QYHKIMM YOPABIISIOLIETO 1O BOCCTAHOBICHHWIO WJIM JIMKBUAATOPA, CyXI ONpEAENsieT
KaHAMJATypy, OCHOBBIBASICH Ha XOJaTaliCTBE KOMHUTETa KPEAUTOPOB HIIHM, €CIM TAKOTO KOMHUTETa HET, Ha
CBOEl COOCTBEHHOW WHHWIMATHBE, 332 HCKJIIOUEHHEM CIIydaeB, NMPEIyCMOTPEHHBIX 3aKOHOM. Tem He
MeHee, MPeTIOKEHNE KPEeJUTOPOB HE SIBISICTCS 00s3aTeNlbHBIM st cyAa. OTKIOHEHHE TPEAIOKECHHBIX
KaHAMJATOB M HAa3HAUYEHHUE JPYroro ympasJISIOUIETO JOKHO ObITh 000cHOBaHO (craThs 114, maparpad
1).

CyIl MOXKET OTCTPaHHUTh YIPABIISIOLIETO B CIIydae:

1) HenCHOJIHEHUs WM HEHAIJIS)KAIIET O UCIIOJIHEHUS 00S3aHHOCTEH;

2) 3n0ynoTpeOIeH s TPpaBaMH yIPaBIISIONIETO;

3) npecTaBleHNs JIOXKHOW HHDOpMAIH Cyay;

4) oTkasa B MpPEICTAaBJICHUU Pa3pelIeHUs] Ha JIOCTYIl K IOCYJapCTBEHHOW TaliHE MM aHHYJIMPOBAaHUS
paHee MpeloCTaBICHHOI0 pa3peLleHus;

5) mpekparieHust JesITeNbHOCTH yrpasisitoniero (crarbs 114, maparpad 3).

454 3axkiaodyeHus

3noynoTpebieHne mpoueaypoid OaHKpOTCTBa OBIJIO OJHMM W3 CaMbIX PaclpOCTPaHEHHBIX CIIOCOOOB
HE3aKOHHOTO peinepcta B Poccuiickoit denepanuu U Apyrux crpaHax. B aeicTByronieM poccHiCKOM
3aKOHOJATENbCTBE OTCYTCTBYET OIpENleJIEHHE TEPMHUHOB «peilep» WIn «peHaepcKuil 3axBary.
3aKOHOJATENbCTBO O OAHKPOTCTBE TAKXKE HE COIEPKHUT IEPEUUCICHHS 3JI0YNOTPeOsICHUsT MPOLEay PO
OaHKpOTCTBa JUIs 3aXxBaTa KOMIAaHWH. TeM HE MeHee, CIYCTS ToIbl, IOCIe psiAa 3aKOHOAATENBHBIX
M3MEHEeHUI (Hampumep, YCTaHOBJICHHA BIaJenblia On3Heca CTOPOHOH fena o 0aHKpOTCTBe), Poccuiickas
Oenepanust  yupenumna JocTaTouHO 3(PQeKTUBHBIE 3aKOHOJATENbHBIE MEXaHU3Mbl Uil OOpBOBI C
peliIepCKUMH aTaKaMU C UCIIOJIb30BaHKUEM MPOLELypbl OaHKPOTCTBA.

%6 3akon VYkpannsl «O BOCCTAHOBJICHHH ILIATEKECTIOCOOHOCTH JOJDKHHUKA WM MTPU3HAHUU €r0 OAaHKPOTOM.
http://uazakon.ru/zakon/zakon-o-vosstanovlenii-platezhesposobnosti-dolzhnika-ili-priznanii-ego-bankrotom.html
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3aKOHOJATENBCTBO OIpPEICTseT OTBETCTBEHHOCTh M 00S3aHHOCTH apOUTPaXKHBIX YIPABISIOMUX. TeM He
MeHee, YIUTHIBAs IMIUPOKHUE TOTHOMOYHS apOUTPaKHOTO YIPABIISIONIETO, HEJOOPOCOBECTHBIE YIACTHHKHU
JIen o OaHKPOTCTBE MPHIIATAIOT apOWTPaKHOTO YIPABISIONIETO, TOAKOHTPOIbHOrO uM. ILlenms
3aKJII0YACTCS B OCYIIECTBICHUU HE3aKOHHOTO 3aBIaJCHHUS HMYIICCTBOM W HapyIICHUS TMpaB
JIOOPOCOBECTHBIX KPEAUTOPOB. Takue mpoOIeMsbl, Take HE OYeHb PAacIpOCTpaHEeHHBIE, CBUAECTEIHCTBYIOT
0 HEIOCTAaTKE YEeCTHOCTH HEKOTOPHIX apOWTPaKHBIX YHPABISIONIMX W, BO3MOXKHO, O HEOOXOAMMOCTH U
JIJBIIE YCUIIMBATh KOHTPOJIb 32 MPAKTUKYIOIIUMHU podeccruoHaIaMHu.

O030p OmBITa HECKOJNBKHX EBPOMEHCKUX TOCYyNapCcTB MIEMOHCTPHPYET pa3HOoOpa3he IOAXOMI0B K
BCTYIUICHUIO B JOJDKHOCTH apOUTPAKHOTO YHPABISIONIETO (C Win 0e3 SK3aMECHOB U CEPTUPHUKAIUHN) U
pacripeesicHUI0 OTBETCTBEHHOCTH 3a KOHTPOJb HaJ YIPABJISIOIMUMHU (C WIM CICHUATH3HPOBAHHBIX
KOHTPOJIBHBIX OpraHoB). boyiee TOro, mpenensl yCMOTPeHHS B Ha3HAYCHHW YIPABISIOIIETO IS
KOHKPETHOTO JiejIa CYIIECTBEHHO pa3HUTCs. OTIINYMSI TAK)KE 3aMETHBI B MIPEJIENIax, 10 KOTOPBIX KPEIUTOP
WM JOJDKHUK MOTYT BIHUSTH Ha BEIOOP YIPaBJISIOIIETO.
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5 AJMHUHHUCTPATUBHOE IPOU3BOJCTBO
5.1 Perucrpanusi OpUANYECKHUX JHUL

3aKOHHBIM KOHTPOJb M AaKTHUBHI KOMIIAHUM MOTYT OKa3aThCs TOJ YIPO30H, €ClId TOCyAapCTBEHHAs
CHUCTEMa pErucTpanuyd JU00 NPEMATCTBYeT CBOCBPEMEHHOW M TOYHOH pErUCTpaluu, Ju00 He
oOecreunBaeT Ha/JISKAIICH 3alUThl OT MOIIEHHHYECKUX MEHCTBHMA, HApUMep, KOTJa He COCTaBIISET
TpyZa BHECTHU 3aITUCh B PEECTP C TOMOIIBIO (PATTBIIUBBIX JOKYMEHTOB/TIOAMHNCEH, a OTIEpaTUBHBIC METOIBI
JUIST WCTIPABIICHUS OTCYTCTBYIOT. B KauecTBe 4acTH MX CXEMbI 3axBaTa peHIepbl MOTYT MBITaThCA
3aperuCcTPUpPOBATh HM3MEHEHUS B YUPEAWTENBHBIX JIOKYMEHTaX IMPEANPHUITHS, PACIpeIe]eHHH IpaB
COOCTBEHHOCTH, B CIHCKE HA3HAYCHHBIX YIPABISIONINX KOMIIAHWW W YTIOJIHOMOYEHHBIX JIHI, W T.I. B
YaCTHOCTU, B CIIy4ae PEUIEPCKOTO 3aXBaTa, TaKUE TMOMBITKM MOTYT OCHOBBIBATHCS Ha MOIACIbHBIX
JIOKyMEHTaX, KOTOPBIC IMPEIOIOKUTEILHO CBUACTEIBCTBYIOT 00 ONPEACICHHOM KOPIOPATUBHOM
pelIeHn , TN Ha PEeIIeHIIX, HApUMep, KaCaroIINXCs 3aMEeHBI YIIPABISIONINX KOMIIAHUH, KOTOPBIEe ObLIN
NPUHATHL C HAPYIICHHEM 3aKOHHBIX MPOLEAYp W/WIM YyCTaBa KOMIIAHWU. B Takux ciydasx
PETUCTPALIMOHHBIC OpraHbl 0OMaHOM 3aCTaBIISIFOT BHOCUTH OIIPEJICIICHHBIC 3aIHCH B PEECT.

Hpyroii Tun cutyauumii BKJIIOYAET MPECTYIHbIE NEHCTBHSL CO CTOPOHBI CIYXKAIIUX PETHCTPAllMOHHBIX
opranoB. OCHOBHBIE BapHallMd 3TOTO THIA - CTOBOP MEXAYy KOPPYMIMPOBAHHBIM CIYXAIUM |
YaCTHBIMHU JIMLAMU (HampuMmep, pelnepamu, MbITABIIMMHUCS COBEPIINTh HE3aKOHHbIC NCHCTBUS), U
CUTyalllW, KOTJa CIy)Kalllue IBITAIOTCS IOJIyYUTh HE3aKOHHYIO BBITOJY II0 CBOCH HMHHLMATHBE
(mammpumep, TpeOysl B3SATOK 3a MCIOJIHEHHE 3aKOHHBIX TpeOoBaHMii). OOBIYHO, HWHTEpEC pelaepoB
¢dokycupyeTcsi Ha peecTpax MOPUAWYECKUX JIMI, HO TaKKe MOMKET OBITh HAampaBlieH Ha PEeCTphI
HEBIKMMOIO0 HMMYILECTBA, LIEHHBIX OyMmar, TPaHCIOPTHBIX CPEACTB, KPeIuTOB M T.n. B KauectBe
npumepa B oTHomeHnu AsepOaiimkana, B 2013 roagy ocynapcrBennsiii nenaprament CILIA oTmeru,
yro «okosno 20 000 num B 400 cTpoeHMH MOTEpsIM CBOE MECTO MPOXKHBAHUA WU HE MOJYyUWIH
crpaBeMBOil KOMMeHcanmuu B bBaky 3a mocmeamue aBa roga».”>’ OTder Takke yKasbiBan Ha
3HAYUTEJIbHBIC B3ATKH, TPEOyeMble Uil PErUCTpaluy 34aHUI.

HeanexBaTHasi 3amura OmpelesieHHOH JIMYHOM WH(GOpMAlUU B peecTpax HOPUANYECKUX JIUI TaKKe
MOET MpECTABIATh BO3MOXKHOCTH JUIS 37M0yHoTpeOnenns.”” TeM He MeHee, CIOXKHBIH JOCTYN K
JAHHBIM TIPE/ICTaBIISIET COOO0W 3HAUYUTETHHO OOJIBIIYIO TOMOIIb B 37I0YIOTPEOICHUSX.

5.1.1 Poccuiickas ®egepamnust

O6mas mpoueaypa rocyJapCTBEHHOW perucTpalyy IOPUANYECKUX JIMIl U YaCTHBIX MpearnpUHuMaTeneit
nznoxkeHa B PenepanbHoM 3akoHe Ne 129-03 or 8 asrycra 2001 roma «O rocymapCTBEHHOMN
perucTpanuy IOPUAMYECKHX JIMIl M 4YacTHBIX MpeanpuHumatenein». OTaenbHble MpaBWiia TaKkKe
cojepkarcs B ['paxxnaHckoM Kojekce (ctatbu 23 1 51) ¥ B ApYruX HOPMATUBHBIX akTax. OcobeHHOCTH
PEruCTpaluy Pa3luYHBIX BUIOB IOPHAMYECKUX JIUI] ONpPEIETICHbl B COOTBETCTBYIOIIMX (eaepaabHbIX
3aKOHaXx.

OO0mas 0TBETCTBEHHOCTH CJIY’KALIUX PerucTpaluoOHHbIX opraHoB: Ctatba 24 3akoHa Ne 129-®3
YCTAHABIMBAECT OTBETCTBEHHOCTH CIIY>KAIlUX PErHCTPAllMOHHBIX OPraHOB 32 HEOOOCHOBAHHBIM OTKa3 B
TOCYJapCTBEHHOW PETUCTpalliy, HECOONIO/ICHHE CPOKOB JIJIsl TOCY/IapCTBEHHOM PErucTpaliid U MpOovne
HapyIIeHUs MOPSAAKA TOCYJapCTBEHHOW PErHCTpalli, KaK U HE3aKOHHBIM OTKa3 MM HECBOEBPEMEHHOE
npeAocTaBleHne MH(pOpManuu M JOKYMEHTOB, KOTOPBIE COIEpXKAaTcsi B TOCYJApCTBEHHBIX peecTpax.
PerucrpanyoHHbIii OpraH KOMIIGHCHUpPYET yIepO, NPHUYMHEHHBIH OTKAa30M B TOCYAapCTBEHHOH
pEerucTpalyy, aHHYJUPOBAHUEM TOCYJAapCTBEHHOM PpErucTpalMM WM  HapyLIEHUEM  HOpsJKa
TOCY/IapCTBEHHOMN PErHCTpaLii, KOTOPhIE MTPOU3OILIH IO €0 BUHE.

7 Pocynapcersennsiit nemaprament CLIA (2013) 3aserenue 06 ungecmuyuoniom kuumame - Asepbaiioscan.
http://www.state.gov/e/eb/rls/othr/ics/2013/204596.htm

%8 Bagro m3: T. Lumeppep (2012) Petioepckue saxsamet 6 Ykpaune, c. 4.
http://ti-ukraine.org/en/system/files/research/raider_attacks -_ti_ukraine eng.pdf
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Konekc agMuHUCTpaTUBHBIX HapyuieHUN B yact 1 U 2 cTaThu 14 ycTaHaBIMBAET OTBETCTBEHHOCTD
CIyXKaIuX, OCYIIECTBIAIONINX TOCYJapCTBCHHYIO PErHCTpalldio, 3a HECBOCBPEMCHHOE WM
HEHAJUIC)KAIeE BHECEHHWE IOPUAMYECKOr0 JIHUIA MM YacTHOTO TMPEANPUHUMATENS B  CIUHBIA
TOCYJApCTBEHHBIA PEECTP U 32 HE3aKOHHBIN OTKA3 WM HECBOECBPEMEHHOE MPEJOCTABICHUE U3 €IUHOTO
TOCY/IapCTBCHHOTO peecTpa WH(POpPMAIMKM /WKW JIPYTUX JOKYMEHTOB JIUIAM, 3aWHTCPECOBAHHBIM B
MOJTyYeHUH TaKoH HH(POPMALIMK 1/IITH TOKYyMEHTOB.

OTtBeTcTBeHHOCTH 32 anbcudpukanmnio: Oenepanbubiil 3akoH Ne 147-03 ot 1 nronsa 2010 roxa yeumun
OTBETCTBEHHOCTH 3a (anbCH(IUKAINIO ¥ YHUUTOKEHHE TOKYMEHTOB (BKIJIIOUAs SIEKTPOHHBIE), TAKUX KaK
€AMHBIE TOCYIApCTBEHHbBIE PEECTPBl, PEECTpbl JepiKaresledl LEHHbIX Oymar, CHUCTEMBbl XPaHEHUS
(MHAHCOBOM OTYETHOCTH, PpEIICHHs COBETOB MAWPEKTOPOB (HAOIIONATENBHBIX COBETOB) M OOIIUX
coOpaHuii akIMOHEPOB (Y4aCTHUKOB) KOMIIAHUH.

Crates 170.1 Oputa BHeceHa B YTOJOBHBIH KOJEKC, YTOOBI YYpeIuTh OTBETCTBEHHOCTH 3a
«hanpcuuKanuio eIUHOTO0 TOCYJapCTBEHHOTO peecTpa IOpUIMYECKUX JIHL, peecTpa Aepikareyieit
[IEHHBIX OyMar Wi CHCTEMBI XpaHeHHs (PMHAHCOBOW OTYETHOCTH.

Bpeska 11. lIpuMep nonbITKH 3aperncTpUpPoBaTh J0KHYI0 HH(popManmio

[Ipumepom cyneOHOM mpakTHKH TIO0 BompocaM (ambCUPUKAUN SBISETCS pEUIeHHe Cyaa
KacCallMOHHOW uHCTaHIMK OT 19 centsaops 2012 roxa mo geny Ne 22-1843 o monade B denepanbHyro
HAJIOTOBYIO CIYKOY JOKYMEHTOB, COJIEpKAIIUX 3aBEJOMO JIOKHYIO HMH(GOpMAlUI0 O TIaBe
UCIIOJHATEIBHOTO OpraHa IOPUINYECKOTO JIMIA, O pa3Mepe M HOMHHAIBHOM CTOMMOCTH JOJIH
YYaCTHHKOB B aKIIMOHEPHOM KanuTtasie Komrmanuu. Cy1 oCTaBHII penieHue 1o ey 0e3 H3MeHEeHHH.

Cratbs 185.5 npenycMaTpuBaeT OTBETCTBEHHOCTD 32 MOJICIIKY MPOTOKOJIA O0IIEero COOpaHus WK COBETa
JTUPEKTOPOB, 32 BHECEHHE 3aBEIOMO JIOXKHON WHPOPMAINH B JPYTHAE TOKYMEHTHI, KOTOPhIE OTOOpaKatoT
XOJl M pe3yJbTaThl TOJIOCOBAaHUSA, €ClU (albcupuKanus IOKYMEHTOB Oblla COBEpIICHA «C LEIbIO
HE3aKOHHO MOJJIYYHUTb KOHTPOJIb HaJl FOPUANYCCKUM JIULIOM.

Crarbs 285.3 npegycMaTpuBaeT OTBETCTBEHHOCTh 33 «HAMEPEHHOE BHECEHHUE OJIKHOCTHBIM JIMIIOM B
OIMH M3 E€IMHBIX TIOCYJapCTBEHHBIX PEECTPOB B COOTBETCTBHU C 3aKOHOJATENIBCTBOM Poccuiickon
ODenepanuy 3aBelOMO JIOKHOW HMH(GOPMALMU, a TAKKE YMBIIUIEHHOE YHUYTOXEHHE WM IOAJEIIKY
JOKYMEHTOB, HA OCHOBAaHWH KOTOPBIX ObUIO BHECEHO 3alMCh WM U3MEHEHUE B €JMHBIE TOCYAaPCTBEHHbIE
peecTpbl, eciiu 00s3aTeNIbHOE XpaHEeHHE JOKYMEHTOB IPEAyCMOTPEHO 3aKOHOJATeNbCTBOM Poccuiickoit
Denepauuny».

Bpe3ska 12. [lpumep peiiiepckoii aTaky ¢ y4acTHeM PerucTPpallMOHHOI0 OPraHa

3HauNTEeNbHBIA OOIIECTBEHHBI PE30HAHC co3jana peiiiepckas aTaka NMPH Y4acTHH TOCYIapCTBEHHBIX
ciyxamux B MOCKBe Ha akIHOHEpHOEe OOIIecTBO «ZZZx». ATaka Obula OCYLIECTBIEHA Ha OCHOBE
W3TOTOBJICHUSI KOIMU CBUETENBCTBA O IMpaBe COOCTBEHHOCTH Ha 3aaHue. Korjga ObUIM 3ampOIIeHEI
JleTali O HOBBIX COOCTBEHHUKAX, PErHCTPAllMOHHBIN OpraH TMOATBEPAMJ, UYTO HMeJIa MECTO
nepepeructpanus mnpas coOctBeHHocTH. Korma Obun 3aTpeboBan  (aiin, okaszainoch, 4TO €ro He
cymectByeT. CiyxaIuii, OCyIIeCTBUBIINI PErHCTPALIMIO, YBOJIHMICS C PabOTHI Cpas3y MOCIIE 3aBEepIICHUS
OTIepaIum.

H606XO,I[I/IMOCTL TakMX HU3MCHCHUU B 3aKOHOJAATCJILCTBC YKAa3bIBACT HaA TO, YTO (l)aJ'ILCI/I(bI/IKaL[I/ISI
JOKYMCHTOB KOMIIAaHUHW O3TO OJUWH H3 pPaACIHPOCTPAaHCHHBLIX METOI0B pef/'mepcm/lx arak. Taxxke
@aHBCPI(l)I/IKaHI/IH OJICKTPOHHBIX [OaHHBIX B C€AWMHOM TIOCYOAAapCTBEHHOM PpEECTpE C OJHOBPEMCHHBLIM
YHUYTOXCHUECM HJIN HO,Z[Z[CJ'IKOﬁ 6YMa)KHLIX JAOKYMCHTOB, ABJIAOLNIUXCA OCHOBAHUCM IUJISA W3MCHEHHI B
SHCKT”pOHHOfI 4YacCTU peeCTpa, CTAJIM YaCThbIM ABJICHUCM.

OTBeTCTBEHHOCTh 4YacTHBIX JuI: Cratbs 25 3akona Ne 129-®3 u uyacte 3 cratbu 14.25 Konekca

AIMUHUCTPATUBHBIX HapymeHI/Iﬁ YCTAaHAaBJIUBAIOT OTBCTCTBCHHOCTb MOPHUANYCCKUX JIMI W YaCTHBIX
HpeJIHpHHPIMaTeJIeﬁ 3a HCIPEACTABJICHUE WM HECBOCBPEMEHHOEC IIPCACTABIICHUC I/IH(i)OpMaI_[I/II/I,
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MOJIJIC)KAIICH BKIIOYCHUIO B TOCYJapCTBCHHBIC PEECTPhl, a TaKXKE 3a IMPEACTABICHHUE HEMPaBUIBHON
unpopmaruu. B naparpade 3 Ilocranornenus [Tnenyma Bepxosroro cyma Poccuiickoii denepanuu ot
18 Hos10pst 2004 roma Ne 23 ykaszaHO, 9TO OKYMEHTHI, COJEepKallre JIOKHYI0 HH()OPMAIHIO, SBISIOTCS
JIOKyMEHTaMH, COACPIKALIUMY TaKYIO JIOKHYIO WJIM BBOJSINYIO B 3a0iyXJIcHUE UHPOPMAIIHIO, KOTOpas
BeJICT K HCOOOCHOBAaHHOW PETUCTPAIIUH XO3SMCTBEHHOTO CYOhEKTA.

Ecnu, mocne co3ganusi I0pUAMYECKOTO JIMIA, UMENI0 MECTO TIOBTOPHOE WM rpy0oe HapyllleHHe 3aKoHa
WIH TPOYUX HOPMATHUBHBIX aKTOB, BKJIIOYAs HApYIICHUE, TOBJCKIICe HEOOpaTHMBIC MOCICICTBUS,
PETUCTPAIMOHHBIA OpraH MOXET 00OpaTUThCS B CYIl C TPEOOBAHUSAM O JTUKBUJIAIMH FOPUIAMYCCKOTO JIHIA
(cm. [pmnoxenne 2 mist 6osee moapoodHoi nHpopmarwn). [1o mogoOHEIM IPHIHHAM MOXKET OBIThH ITOTaH
3aIpoc O MPEKPAIICHUN ACATEIBHOCTH (PH3UUECKOTO JIUIa- UHAUBUYaTHbHOT'O YaCTHOTO MIPEITPHUSITHUS.

Poccuiickoe 3aKOHOJATENBCTBO TPEAYCMATPHBACT AAMUHHCTPATUBHYIO, HAJIOTOBYIO M YTOJIOBHYIO
OTBETCTBEHHOCTh 32 HApYLICHHUS, COBEPUICHHBIC OPUIUYECKUMH JUIAMH WJIH  YaCTHBIMH
OPEANPHUITUSIMHI B CBSI3M C UX HECBOCBPEMEHHOW perucTpanuei. AIMUHUCTPAaTHBHAS OTBETCTBEHHOCTD
3a HapymleHHs B cdepe NpeanpHHUMATEIhCTBA MOXKET MPUMEHATHCS K TpakAaHaM, JOJDKHOCTHBIM
JHLaM, IOPUINYECKUM JIMIaM, YacTHBIM npexnpuHuMaressiM. bonee toro, Komekc aaMuHHCTpaTHBHBIX
HapylIeHUH MPUPAaBHUBAET YaCTHBIX MpEANPUHUMATENEH K TOoKHOCTHBIM JuiiaM. Ctatbs 15.3 Konekca
aJIMUHUCTPATHBHBIX HApYyLICHHH YCTAaHABIMBAET OTBETCTBCHHOCTh 3a HApyIICHHE CPOKOB VIS
oOpaleHnsl 3a PerucTpamyell B HAJOTOBBIX OpPraHax, a TaKKe aHAIOTHMYHYIO OTBETCTBEHHOCTH, €CIH
peanbHasl AEATEIbHOCTb OCYILIECTBIIUIACh 0€3 PErucTpaldd B HAJIOTOBBIX opraHax. DuHaHCOBas
OTBETCTBEHHOCTh IIpeycMoTpeHa B ctaThe 116 Hamorosoro koaekca.

YromnoBHas OTBETCTBEHHOCTh MpEAycMOTpeHa cTtarhei 171 YromoBHOro konaekca 3a OCYIIECTBICHHS
HpGI{HpHHHMaTCHBCKOﬁ ACATCIBbHOCTU 663 perucCTpaniui WJinl JULCH3UH, CCJIIM TaKasd OCATCIbHOCTb
MPUYUHIIIA 3HAYUTEIBHBIN yIepO WK CBS3aHa C TIOMYYSHHEM JT0X0/1a B 0c000 KPYIMHBIX pa3mepax. Tem
HE MeHee, 1O KpalHell Mepe, B MPOILUIOM, CTaThi HEBEPHO HCIOIB30BANACH [UISI TPEIbSIBICHUSL
npeaAnpuHUMAaTEIAM O6BI/IHCHI/II71 B TAOKKHUX MPECTYIUICHHAX 3a, MMO-BUAMMOMY, HC3HAYHUTCJIILHBIC

Hapylme€Hus B BEACHUU ,I[OKYMCHTaLII/II/I.ZSQ

B 3akmiouenue, HEOOXOJUMO OTMETUTbD, YTO, OTACIBHO OT HEMOCPEICTBEHHO MPOIEAYPhl PErUCTpallyy,
BO3HUKAET OOJBIIOE KOJMUYECTBO CIIOPHBIX CHUTYAI[M B CBSI3M C pEeOpraHU3alfel IOpUINYecKHUX JIMII.
CMOTpHUTE UX TIEPEYEHb BO BPE3KE HUKE.

Bpe3ka 13. ChnopHble cHUTyaMd B peopraHu3anuM WOpuaddeckux Jaui B Poccuiickoii
Denepanun

Ha ocHoBe ananm3a Tekymiei cyneOHoll W apOuTpaxHoil mpaktuku B Poccuiickoii denepannuy,
MOJKHO ONpEJENIUTh PAJ BUAOB OCHOBHBIX CIIOPHBIX CHTYalluil, CBS3aHHBIX C peopraHu3aIuei
FOPUAHYECKUX JIMILL:

e HeyBenomieHue KpeAUTOPOB B YCTAHOBJIEHHBIN 3aKOHOM CPOK;

e Hapymenue npaB paepkarteneil (Yy4acTHHKOB) MEHbBIIEH 4YacTW aKIMA KOMIIAHMM Ha
NoJy4eHue nHPOPMALIMHU O PEOPraHu3aLuH;

e Hapymenue HMyIIECTBEHHBIX NpaB Jepxkareneil (YYacTHMKOB) MEHBIIEW YacTH aKIHMH
KOMITaHUH, KOTOpPBIC TOJIOCOBAJIM MIPOTHB PEOPraHU3aIMK WM HE y4acTBOBAIHM B COOpaHUH,
Ha KOTOPOM MPUHUMAJIOCh PELIEHUE O PEOPTaHNU3ALINY;

e [IpouenypHble HETOYHOCTH B NMPOBEACHUH OOLIETO COOpaHHsS aKIUOHEPOB (YYaCTHHKOB) B
XOJIe peopraHu3aluy, OTCYTCTBHE KBOpyMa, IOANUCAHHWE IPOTOKOJA  COOpaHUs
HEYITOJIHOMOYCHHBIM  JIMIIOM, HapyIIeHHE Crocoba MOJArOTOBKH O0OIIero coOpaHus
aKIMOHEPOB (y4aCTHHUKOB), U T.JI.;

e Hapymenue nopsaka u BpeMEHH BBITyCKa aKIMH B XOA€ PEOPraHU3aLUHY;

e Hapymenue npasa Ha peopraHU3alMI0, TO €CTh, YUACTHUKU IOPHJINYECKOIO JIMIA TPOBOJASAT

20 Cm: T. DaiipcroyH (2010). Boopyawcennas necnpagednugocms. 3noynompednenue 3akoHo0amenbCmeom u KOMRIEKCHbE
npecmynnenus 6 nocmcosemexoti Poccuu. http://djilp.org/wp-content/uploads/2011/08/Firestone.pdf
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PEOPTraHU3aINI0 C SAMHCTBEHHOW IENBI0 YXOa OT YIUIAThl HAJIOTOB U BBIMIOJIHEHUS TPOYUX
00513aTeNbCTB, KOTIa B CYJ YK€ OBbLIO MoIaHo TpeOOBaHHUE O Havalle TPOIIeTyphl OAaHKPOTCTBA
B OTHONICHWH IOPUAWYECKOrO JHIa. Vcrmoip30BaHME MPONETyphl PEOPTaHU3AlMH B TaKOM
Clly4ae MOTHBHPOBAHHO WCKJIFOUUTEIILHO JKEIaHWEM YYaCTHUKOB HW30€XKAaTh TPakIaHCKOM
OTBETCTBEHHOCTH (HANpUMep, KOTJa peopraHu3alus MPOBOJAUTCA B (GOpME OTACICHHS
(cerperamum), pacupeeIecHHe aKTHBOB BO3MOXKHO TOJBKO TaKUM CITOCOOOM, TIPH KOTOPOM
OTHO TPENpPUATHE TONydaeT OOINBIIYI0 YacTh AKTHBOB, a JPYroe MpeanpusTie (Win
MPEIPUSATHS) TOTYYAI0T TOJIBKO JTOJITH);

e HapymeHue aHTHMMOHOIIONBLHOTO TIpaBa (KOTJa CO3/1aHa KOMITAHUS-MOHOIIOJIMCT), KOT/a
opraabl DenepanbHONH aHTHMOHOIIOIBFHOW CIYXKOBI OOpaIiaroTcss B apOUTPaKHBIA CyHd IS
(opcupoBaHUs peOPraHN3alN IOPUINIECKUX JIUI] B BUZE pa3esieHus (Cerperamnnn) ¢ neibio
COXPaHCHUS KOHKYPEHIIMH Ha PhIHKE TOBAPOB;

e HapymeHnue 3aKOHOJATENLCTBA O TOCYJAPCTBEHHOW PETUCTPAlMU PETUCTPAI[MOHHBIMU
opraHaMu (HaJOTOBBIMH U CYICOHBIMH OpraHaMH) IPU PETHCTPAIUOHHBIX JICHCTBUSX,
CBSI3aHHBIX C pEOpraHn3aIlnei;

e BoccraHOBiIeHHE TIpaB KOPIIOPATHBHOTO KOHTPOJS TIOCHE TPHU3HAHHS pPEOpPraHM3alnn
HE3aKOHHOH.

5.1.2 TocymnapcrBa-uiensiCoBera EBponbl

B KOHTEKCTE KOPIOpaTHBHBIX KOH(INUKTOB U HACHILCTBEHHBIX 3aXBaTOB, BAYKHBIM MOMEHTOM OOpHOBI U
CIIOPOB SIBJIIETCS PETUCTPALIUS] KOMIIAHUN M JaHHBIX, KACAIOIINXCS, IOMUMO MPOYEro, X COOCTBEHHUKOB
u nupekTopoB. KoHKkpeTHbIe QyHKIMH PEeecTpoB U CTaTyC 3aperHCTPUPOBAHHBIX JAaHHBIX OTJIMYAIOTCS B
pasHbIX cTpaHax. Tem He MeHee, OOBIYHO, OHU CITYKaT JJISl IPEACTABICHUS ONpeaesieHHON nH(opMaun
0 IOpUAMYECKHX JIMIAX TPEeThUM JIMIaM, B OOJNbIIEH WIM MeEHBIIEH Mepe YAOCTOBEPEHHS
NPaBOOTHOIICHUH NPEANPUATHS. U B OONbIIEH WM MEHBIIEH Mepe Al KOHTPOJs perucrparopa 3a
MIPOLIEAYPHON WM MaTepHabHOM TOYHOCTHIO 3amMcedl B peecTpe. JTa 4acTh JOKYMEHTa MpEeACTaBUT
KpaTkuii 0030p KOHTPOJIBHBIX MPOLEHYp sl OOeCreueHHs: IOCTOBEPHOCTH 3aperHCTPHUPOBAHHBIX
JAHHBIX, TIPOLIEAYP OCTIAPUBAHMS JAHHBIX U JOCTYIA K PEECTPY.

KonTpoas nocroBepHocTn

Perucrpanust n3MeHeHMH, HampuMmep, B COBETE AUPEKTOPOB KOMIAHWMH WIIM 3aperMCTPHUPOBAHHOIO
KaruTaja MOXKET MOBIHITh HAa HWHTEPECHl Pa3IMYHbIX JHI. TakuMm o0pa3oM, BaKHO, YTOOBI BCe
M3MEHEHUs B 3alUCSIX OTOOpakaiu peUIeHMs], IPUHATHIE 3aKOHHO YIIOJTHOMOYEHHBIMH JIHIIAMUA B XOJIE
NpaBWIBHOW mpoueaypel. TeM He MeHee, TpeOOBaHME K PErucTpaTropy NpPOBEPUTH 3aKOHHOCTb
JIOKYMEHTOB, Ha KOTOPBIX OCHOBBIBAETCS 3alIpOC O BHECEHUH 3aIIMCH, MOKET BO3JIaraTh 3HAYUTEIHHOE
OpeMs, a MpoJyieHHE IMIpollecca CO3/aeT CYIIECTBEHHOE NPOMENJICHHE B BEICHHM XO3SHCTBEHHOM
nesitenbHOoCcTH. CyIEeCTBYIOIINE MTOIXO0AbI B PACCMATPUBAEMBIX CTPaHAX UMEIOT HEKOTOPHIE Pa3IHYUsL.

B I'epMaHuH KIFOYEBBIM SIBJISIETCSL TPEOOBaHKE, YTOOBI 3asIBJICHHE O CO3IaHHUH 3aIMTHCH B KOMMEPYECKOM
peecTpe MmoaBaioch B AIEKTPOHHOM (hopme ¢ oduimanbHo yTBepKaeHHBIM (hopmarom. [IpaBonpeeMHHK
yJ4aCTHUKA TOATBEPXKIACT IMyTh MPABOIPEEMCTBA Ha MAaKCHMAIbHO BO3MOXKHBI CPOK B IPOILIOM C
IOMOIIBI0 O(HIMATBHBIX TOKyMEHTOB (cTaths 12, maparpad 1, Handelsgesetzbuch).”® O6s3atenscrso
PerucTpaliioHHOro Cyjia mpoBepsITh COJepKaHne WH()OPMAIUK OTPAHUYMBACTCS TEM, YTO CYI JOJKEH
MPOBOJUTH PACCIEIOBAHHE TOJIBKO, €CIU JIOJDKEH I[PUHAMATh DEIICHHE, a He MPOCTO BHOCHUTH
uHbOpManUi0 B peecTp (cTaThs 26, 3aKOH O HPOIEAypax B CEMEWHBIX JENax W CIOpax HE MEXIy
croponamu ).~ B mHOM citydae, mpoBepKa COCPEIOTOYCHA Ha TOM, COOIIFOICHBI JIM, Ha TIEPBBINA B3IJIS,
GopmanbHbie TpeOOBaHUS, HAPUMEDP, COACPIKHUT JIM CIHHCOK YYACTHHKOB KOMITAHHH C OTPaHHYCHHON
OTBETCTBEHHOCTHIO MMEHAMH, JaThl POKICHHS MECTa MPOKUBAHHSI, HOMHHAIIBHBIC CYMMbI H KOJTHYECTBO

260 gommepueckuii kogekc. http://dejure.org/gesetze/HGB
%61 3akoH 0 MPOM3BOJICTBE IO JeIaM CEMbH U T0OPOBOIBHON FOPUCIUKIIHH.
http://dejure.org/gesetze/FamFG
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nepepaHHbix akmuid  (crates 40, maparpad 1, 3akoH 00 oOmectBax C  OrpaHUYCHHOU
OTBETCTBEHHOCTBI0). 2

HanexxHoCTh mpoliecca B 3HAUUTENBHON Mepe 3aBUCUT OT TPESOOBaHHMN HOTAPHAIBLHOTO YAOCTOBEPCHHS,
HanpuUMep, PH MepeIave akIui KOMITAHUN C OrpaHUYEHHON OTBETCTBEHHOCTHIO (cTaThs 15). OTaenbHbIe
CTaHJAPTHl MPUMEHSIOTCS K OCHOBAHUIO aKIIHOHEPHBIX OOIIECTB, IPH KOTOPOM CYJI MPOBEPSIET, CO3/IaHa
T KOMIaHWS ¥ OBLIO JIM CIEJaHO YBEIOMIIEHHE B COOTBETCTBUU C MpoleAypoit (cratbsa 38, maparpad 1,
3aKOH 00 aKIMOHEPHBIX 0OIMEeCTBAX)™> (B OTHOMICHHH KOMIAHHII C OIPAHMYCHHOIN OTBETCTBEHHOCTBIO
CyJl TIPOCTO OTKa3bIBACT B PETHUCTPAIMU, €CIM KOMIAHUS HE YYPEKICHA COrNacHO mpoueaype). [lpu
OTIpEJICICHHBIX OOCTOSITENbCTBAX, NPH OCHOBAHWU AaKIIMOHEPHOro oOIIecTBa TpedyeTcs ydacTue
HOTapHUyca WM Ha3HAYEHHOTO CYJIOM yupenuTesnbHoro ayauropa (Ctates 33).

B JlarBumn Kommepueckuii 3aKOH NpeaycMaTpUBAET 3HAYUTENIbHBIN NIEpEeYeHb JOKYMEHTOB, HA KOTOPBIX
JOJDKHBL OBITH HOTApHaJbHO 3aBEpEeHHBIE MOANMMcH. Hampumep, Takoe yIdocToBepeHHE TpeOyeTcsi Ha
NPOTOKONIaX COOpaHUM YYaCTHHKOB WMJIM aKIMOHEPOB, €CIIM PEUICHO Ha3HAYMTh WM OTO3BaTh WiCHA
COBETa, WM, B CIIy4ae aKLIMOHEPHOro OOIIeCTBa, YIeHA HAaOII0AaTeIbHOIO COBETa, TM00 ISl M3MEHEHUS
ycraBa Kommanuu (ctathst 10, maparpad 2, Kommepuecknii 3akom).”® TpeGoBamust GBUIN y/KECTOUCHBI B
2013 rogy c 1enplo OrpaHUYEHHs] pUCKOB HE3aKOHHOTO peliepcTBa. TeM BpeMeHEM CyJl B HECKOJIBKHX
Cllydasix HOATBEpAWI, uTo PeecTp mpeampusTuii HE YIOCTOBEPAET OOCTOATENBCTBA, HPU KOTOPBIX
(dbopMHPOBANIKCH JOKYMEHTHI, KOTOpPBIE MONA0TCA I peructpanuu. Ckopee MpoBepsieTcss COOTBETCTBHUE

JOKYMCHTOB 3aKOHHBIM CTaHIIElpTaM.265

B HopBerum TekCT 3akoHa mpexycmatpuBaeT prima facie Gosee »xecTkue cranmapthl. Permcrparop
YAOCTOBEPACT, COOTBCTCTBYIOT JIM NOAAHHBIC JIA PETUCTpAlMU JOKYMCHTHI U UX OCHOBAaHHA 3aKOHY U
ObUIM JIM OHHM COCTaBJICHBI B COOTBETCTBMUHU C TpeOOBaHUSMH 3aKoHAa. Ecim ycraB mpeAmpusiTust yixe
3apEerUCTPUPOBAH, PETUCTPATOP TAKXKE IMPOBEPSET, COOTBETCTBYET JIM 3asiBIIEHHE ycTaBy. Permcrparop
YIIOJIHOMOYEH 3ampamuBarh J1r00y0 uHpOpManrio, HeOOXOAUMYO Ul MpoBepku. Eciam perucrparop
O6Hapy)KI/IT, 4TO perucrpauvdd MOXCET HAPYHIUThL IIpaBO TPETbUX JIUI, OH Oa€T WM BO3MOXHOCTH
BBICKA3aThCS 10 3TOMY TOBOAY (cTaThs 5-1, 3aK0H O perucrparuu HpGHHpHHTHﬁ).ZGG Tem BpeMmeHeM,
TpeOOBaHMUsI HOTAPHUAIBHOTO YAOCTOBepeHus B HopBeruu orpanuyueHs!.

B VYkpauHe Takue IOKYMEHTBI, KaK KOMHS PEUICHUS YUpPEOUTeNeil, JOIKHBI OBITh yIOCTOBEPEHBI
HOTapUaJIbHO B CIy4asiX, IPEIyCMOTPEHHBIX 3aKOHOM (cTaThs 24, maparpad 1, 3aKoH 0 rocyaapcTBEHHOM
PErUCTpalluy IOPUIMYECKUX JUL W (PU3MYECKUX JML-TPeANpPUHUMATENCH) ; TO K€ NPUMEHHUMO,
HampUMep, K pElIeHHI0 00 W3MEHEHHH YYpeAMTEeNbHBIX JOKYMEHTOB (ctaThst 29, maparpad 1).
Perucrpatopy cTporo 3anpenieHo 3anpammBarb Kakue-1100 JOKYMEHTBI, IOMUMO T€X, YTO NePEUNCIICHBI
B 3aKoHe (cTathbs 24, maparpad 8; crates 29, maparpad 7). B perucrpanuu npennpuaTys Wi U3MEHEHUH
B YUpEIUTEIbHBIX JIOKYMEHTaX MPENNpPUATHS MOXET OBITh OTKa3aHO Ha OCHOBE psijia MPOLEIYypPHBIX H
MaTepualbHbIX NPUYMH (CTaThst 27), HO YAOCTOBEPEHHWE B 3HAUYMTEIHHON CTENEHH 3aBUCHT OT
nHpOpMaIK. cojepxarieiics B EnnHoM rocynapcTBeHHOM peectpe (ctaThs 25, maparpad 2; crarbs 31,
naparpadg 5). Tem He MeHee, B LEIOM, MOAPOOHOE pEryJHpPOBAaHHE 3aBEPEHUS JOKYMEHTOB U
YIOCTOBEPEHMSI JINYHOCTH JINIA, TOJAIOIIET0 OMpe/eieHHbIe JOKYMEHTHI, HampuMmep, Ui U3MEHEHHUs
YUpEOUTENbHBIX JOKYMEHTOB Hpeanpustus (crates 29, maparpad 8), HaueleHo Ha oOecreueHHue TOro,
YTO CIIOCOOBI yIOCTOBEPEHUS PETUCTPATOPa 10CTATOUHBI.

B kauectBe OIHOW W3 AHTHPEHIEPCKUX MEp BEACHUE peecTpa aKUHOHEPOB KOMIIAHUM, B KOTODPBIX
rocygapcTBo Bnajgeer Oonbine yem 50% axnuii, ObUIO MOPYYEHO KOMIIAHHMHM, co3laHHON Kabunetom

262 3akon o T'M6X (Iepmanus) (GmbH-Gesetz).http://dejure.org/gesetze/GmbHG

263 3aK0H 00 aKIMOHepHBIX obiecTBax. http://dejure.org/gesetze/ AktG

264 3aKk0H 0 npeIIPUHUMATENLCKOH aestenpHocTy. http://likumi.lv/doc.php?id=5490

%5 A, Tlorn (2012) Jaunakda administrativds tiesas prakse saisttba ar Uzpémumu registra kompetenci. Jurista Vards, 18
CEHTAOPSI.

http://www.ur.gov.lv/faili/JV-A.Paegle-18.09.2012..pdf

266 3ak0H 0 perncrpauuu npeanpusTuit. http://lovdata.no/dokument/NL/lov/1985-06-21-78#KAPITTEL 6

%7 3akon «O roCcyJapCTBEHHOI PErncTpalyuy IPUANIECKHUX JIUI U GU3MUESCKHUX JHL] — MPEANPUHIMATEIeH»
http://zakon0.rada.gov.ua/laws/show/755-15
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MUHHCTPOB ¥ COOTBETCTBEHHO JIMIICH3UPOBAHHON ['0Cy1apCTBEHHOM KOMUCCHEH TIO IEHHBIM OyMaraM u
donmoBOM phiHKe.*®

B HekoTophIX cTpaHax BBEICHBI Jaxe 0oJiee KOHKPETHBbIC TPeOOBAaHWS NMPOTHB HE3aKOHHBIX 3aXBaTOB
umymiectBa. Tak, B Hauane 2012 rona, MongoBa mpuHsia 3aKOHOIaTeIbHBIC U3MEHEHUS, YKA3bIBAIOIINE,
YTO TMepelada KanuTaIbHBIX aKIHi KOMMEpUecKoro 0aHka OT OJHOTO JIHIIA IPYTOMYy BO3MOXKHA TOJBKO C
HpGI[];ngTCJ‘ILHOFO paspemenust HammonanmpHOro 0aHKa W Ha OCHOBAaHHUHM OKOHYATEIBHOTO PEIICHHUS
cyna.

IIpouenypsl ociapuBaHus 3anucei B peecrpe

B koHTEKCTE KOPIOPATUBHBIX KOH(IMKTOB W HACHIILCTBEHHBIX 3aXBAaTOB, BAXKHBIM BOIPOCOM SIBJISICTCS
BO3MOKHOCTh TPETHHX JIHII, YbM MHTEPECHl MOTYT OBITh HApPYIIECHBI, OCIIAPUBATH 3aITCH, BHECEHHBIE B
peectpel. TeM BpeMeHEM, Ba)XHO IOMHUTh, YTO BO MHOTHX CHCTEMaxX [Jis pPa3IUYHBIX THIIOB
MPABOOTHOIICHUH PETUCTPAIUs SIBJIICTCS HMCKIOYUTEIHLHO CIOCOOOM YBEIOMIICHUS TPETHHX JIUI[ O
MPaBOOTHOMICHUX. Takum 00pazom, perucTpalius Kak TakoBasi He JAeJlaeT He3aKOHHBIN aKT 3aKOHHBIM.

B I'epmanuu 3anvcu B KomMmepueckoM peecTpe Kak TaKOBbIE OCIIOPHUTH Hellb3s (CTaThs 383, maparpad 3,
3aKOH O MPOLENYpEe B CEMEHUHBIX JeJax MU CIOpax HE MEXAYy CTOPOHAMU ).7° Tem me memee, cyn
YIIOJIHOMOYEH YAAJISTh 3alMCh U3-3a OTCYTCTBUS HEOOXOAUMON HPEANIOCHIUIKY 110 CBOCH NHULINATUBE WIN
10 3asIBJICHUIO OT MPO()eCCHOHAIILHOTO opraHa (ctatbs 395, nmaparpad 1).

B JlarBum pemnieHus U JACHCTBHSA CIIy)KallMX OpraHa KOMMEPUYECKOW PpEerucTpalud MOTYT OBITh
o0xxajoBaHbl TNepea [NaBHBIM TOCYyZapCTBEHHBIM HOTapuycoM Peectpa mpeanpustuil (ocmapuBaHue
peuiC€HusA HE MPHUOCTAHABIIMBACT €TI0 I/ICHOJ'IHCHI/ISI). Pemenus u I[GP'ICTBHSI I'maBHOTO TOCYyAapCTBCHHOI'O
HoTapuyca Peectpa mpeanpusituii MOTYT OBITh O0XaJlOBaHBI B aJIMUHUCTPATHBHOM cyne (ctaThs 19,
3akoH 0 peectpe mpeanpusTuii PecmyOnnku JlatBus).”™ BakHBIM, B KOHTEKCTE MpEeAOTBPAILICHUS
MOIIIEHHUYECKUX NIEHCTBUM, SBIsETCS TpeOOBaHME O TOM, YTO TOCYAapCTBEHHBIN HOTapuyc Peectpa
NPEANPHUITHH MPUHUMAET pelieHne 00 0TKa3e PerucTpUpoOBaTh JOKYMEHTHI (TIpuiaraercs K dailry) uim
BHOCUTH 3alliChb B KOMMEpYECKUH peecTp, ecnu B Peectp mpeanpusatuil ObUIO MOAAHO OAHO3HAYHOE
JTIOKa3aTeIbCTBO MOIICSIKH OMIMHCH (CTaThs 14).

B HopBerum perieHue perucrpatopa MOXKeT ObITh 00)KaJOBAaHO B MHHHUCTEPCTBE JIOOBIM JIHIOM,
3aMHTEPECOBAHHBIM B OOXKAJIOBAaHMU IO JeNly. 3aKOH NPEAyCMaTpUBaeT CTPOTME BPEMEHHBIE PAMKH IS
o0xxaoBaHusl (TPH HEIENH IMOCie TOTro, KaK YBEIOMJICHHE ObUIO MOJYYEHO JIMLOM WJIM JIMLO JOJDKHO
OBLJIO y3HATh/y3HAJIO O PEIICHUH, B JIFOOOM Cllydae - He OOJIbIlIe TPEX MECSIEB C MOMEHTA BBIHECEHUS
pemenns (craths 9-1, 3aKOH 0 peruCTPALMHU PEANPUATHIT).”

B Ykpaune 3akOH COACPXKUT OOIIUME HOPMBI, MMO3BOJIIOIINE OOXKAJIOBAHUE B CyJe JCHCTBUS WIH
0e3/eiicTBYS TOCYAapCTBEHHOTO pErucTparopoB (ctathbst 53, maparpad 2, 3akoH O rOCyaapCTBEHHOMN
PETHCTpaliH IOPHANYECKAX JIHIL M (DH3MYECKUX JIHIl -TpeanmpuHuMarteneil).?” B cBeTe mociemux
W3MEHEHHUH, BaXKHOH SBJISETCS BO3MOXHOCTh OOXAJIOBaHMsSI B CyJ€ PEIICHUS YYpPEAUTENICH/yIacTHUKOB
npennpustus. B kadecTBe 4WacTH aHTHpeHaepckoro makeTa 3akoHoB, B 2013 romy ObUIM BHECEHBI
W3MEHEHUs, OOS3bIBAIONINE CyJl HAIpPAaBISATh pEIIeHHE FOPUIUIECKOMY JHIy W PETUCTPaTOpy s
yKa3aHWs TIOMETKA O IIONyYeHUH, €CIH CYyJl TOJHOCThIO WM YaCTUYHO OTMEHHJ H3MEHEHHS B
YUPEIAUTENBHBIX JOKYMEHTAaX IOPUAMYECKOro Juia. Eciin kakue-au0o perucrpaiuoHHbIe ICHCTBUS
COBEPIIAIOTCS TI0CIIE OTMEHBI U3MEHEHUH CYJIOM, PETUCTPATOP YBEAOMIISIET CY/ 00 3TOM, a CyJ[ BEIHOCUT

268 TTIT ABisuecludopm (2013). Ipesudenm nodnucan anmupetioepckuti saxon. 27 nexabps.
http://biz.liga.net/ekonomika/all/novosti/2690143-prezident-podpisal-antireyderskiy-zakon.htm

29T Crenanos. (2012) Hapaamenm Mondosw: npunsn «anmupeiidepckuti saxorny. Noi.md, 16 susaps.
http://www.noi.md/ru/news_id/9343

270 33K0H O MPOU3BOJICTBE IO ACTAM CEMBH 1 JOOPOBOITBHON IOPHCIAKIIHN.
http://dejure.org/gesetze/FamFG

2 3akon O Perucrpe npeanpusituit Jlaruiickoit Pecy6umuku. http://likumi.lv/doc.php?id=72847

272 3aK0H 0 PErHCTPALINH TPEAIPHATHIL.
http://lovdata.no/dokument/NL/lov/1985-06-21-78?0=Lov%200m%?20registrering%20av%20foretak*
278 3akon «O roCcyJapCTBEHHOI PErncTpalyuy IPUANIECKHUX JIUI U GU3MUESCKHUX JHL] — MPEANPUHIMATEIeH»
http://zakon1.rada.gov.ua/laws/show/755-15
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OTIeNpHOE pelieHre 00 OTMEHE YKa3aHHBIX PerucTpallMOHHBIX JedcTBuil (ctathst 31, maparpad 1).
HoBble mosnoxeHusi HaleneHbl Ha BOCCTAHOBJICHUE IIPABOBOM CHUTYyallMM /0 MOMEHTa BPEMEHM 0
MIePBOHAYAIILHOTO PEIICHHUS, KOTOPOE OBLIO 00XKATOBAHO.

OueBuaHO 3P PEKTHBHOE MOJOKEHUE MPOTHB HE3aKOHHOW NESTEIBHOCTH - 3TO BO3MOMKHOCTH TPETHHX
mun B 1lIBeiimapuu momaBaTh NMHCHMEHHBIE BO3PaKCHHS, HA OCHOBAHMM KOTOPBIX PETHCTPAIIMOHHBIN
OpraH OTKa3bIBaeT BO BHECEHUH 3amuceil B peectp. [lay3a momkHa OBITH MpeKpalieHa, eciii TPEThH JHLa
HE MPOJEMOHCTPUPYIOT PETUCTPATOpy Ha NPOTHKEHWH NECsATH IHEW, YTo OH/OHa oOpaTWIIMCh 3a
MPOMEXYTOYHOM CyIeOHOM 3allpeTe WM 4TO CYJ OTKa3al B TaKOM 3asBieHnu (cTatbs 162, MHCTpyKIHs
o0 KoMmepueckom peectpe).”’?

Hoctyn Kk peecTpy

B I'epmannu Bce nmeroT aoctyn k Kommepueckomy peectpy u Peectpy npeanpuaruii 1 JOKyMEeHTaM B
KommepueckoM peectpe (ctathst 9, maparpader | u 6 Komwmepueckoro komekca).””” Bomee Toro,
BO3MOJKHO TIOTIPOCHTH pacmedaTtaTs 3amucu (ctaThs 9, maparpad 4). Ilo 3ampocy cya BeIaeT CIpaBKy O
TOM, YTO B OTHOIICHWUM IMMyHKTa B KOHKPETHOW 3allUCH HE CYIIECTBYET JAPYTHMX 3aruceil, WiIH YTO
ompeiesicHHasl 3aIMCh He cliennana (ctaThs 9, maparpad 5).

B JlaTtBuu Bce MMEIOT MPaBO O3HAKOMHUTHCSA C 3alUCSIMH B KOMMEPYECKOM peecTpe M JOKYMEHTaMH,
nmojaHHeIMU B Hero. [lomoOHo mpaBwiaM B ['epMaHuu, 1O 3ampocy CiyKaluii KOMMEPYECKOro peecTpa
BBbIJIa€T CIPaBKYy O TOM, UYTO OMNpEeJesIeHHas 3allUCh B KOMMEPYECKOM peecTpe He M3MEHAJIAach, UM YTO
ompeJiesieHHas 3amuch He chenaHa. llocne momadm MUCBMEHHOTO 3ampoca KaXIbld MMEeT MpaBo Ha
MOJIy4eHUE YBEJOMJICHUS O JIIOOOM 3asBIICHUH, MOJTYYEHHOM B CBSI3U C PETHUCTPALMOHHBIM (paiiiom
KOHKPETHOTO MpeanpusTus (ctarbs 7, maparpadsi 1, 3 u 4, KomMepueckuii 3aK0H).

[Tono6ubIM 00pa3zoMm 3akoHonaTedbcTBO HopBerum MO3BOMSET BCEM O3HAKOMUTBHCS C PEECTPOM
OPEANPUSITAH U TOJIYYUTh BBIACPKKY K3 Hero (ctathsi 8-1, 3aKOH O perucTpanuyl NPEANPUSTHI).
HanpHelimye mnpaBuia MNpeSyCMaTpUBAalOT HECKOJIBKO CIOCOOOB TMOJIy4YeHUs HHPoOpMauuud - B
MUCbMEHHOM BUAE B (JOpME CIIPABKH, KOIIMU MUKPO(DHIEMOB MM CKAHWPOBAaHHBIX JOKYMEHTOB, IPOUYHE
BUJIBI CTIPABOK U BBIACPIKEK, B TAKKe MH(OPMAIINIO, IPEAOCTABICHHYIO B AJIEKTPOHHOM opMe, YCTHO 110
Tened)oHy WIM mpH JTHUHOM BeTpede (ctaths 12, MHCTpykims o permctparmu mpeanpustuii).”’® Ha
NpaKkTUKE, 3alMCH  MOXHO  JITKO HAaWTH C  TOMOLIbI0  OECIUIATHOTO  OHJIalfH-CepBHCa

(http://w2.brreg.no/kunngjoring/).

Hanneie n3 EnuHOro rocyapcTBeHHOro peectpa Y KpamHbl OTKPBITHI M MIPEUMYLIECTBEHHO IOCTYIIHEI,
32 MCKIIOYEHHEM PETUCTPALIMOHHBIX HOMEPOB KapT HAaJOTrOIUIATEJbIIUKOB, JaTbl 00 OTKPBITUH H
3aKpBITHH CUETOB, HAJTOXKEHUH U CHATHH apecTa CO CUeTOB WM uMmyllecTBa (ctaths 20, maparpad 1,
3aKOH O TOCYAapCTBEHHOH pEerucTpanuv OpUAHYECKAX JHUI W (QU3NUECKUX JIMI-TPeIIpUHIMATEINeH).
CornacHo 3akoHY, MH(OpMalMs MOJAEeTCsS B BUAE AyOJMKATOB MM CHPABOK, TOTAA KaK JIOCTYI K Oase
JaHHBIX W MHQOpMAIMK B BIIEKTPOHHON (opme umeercss Nuib y Bropo KpeauTHBIX 3amuced u y
rocyJapcTBeHHBIX opraHoB (cratbs 20, maparpad 2). Ecnam nyOnukaTbl WM CHPaBKU JIOJKHBI
3aMpalnBaThCsl MEPUOJUYECKH W SABJISIIOTCA IUIATHBIMH, NPAKTHYECKH HEBO3MOXKHO IIOCTOSHHO
OTCJIEXKMBATh BCE M3MEHEHHUS B MH(OpMalLUM, Kacarollelcs ero umHTepecoB. Ha mpakTuke, nocTym K
UHGOPMAITUH O 3aPETUCTPUPOBAHHBIX MpeanpuaTusx cymiectByeT 3nech (http://irc.gov.ua/ua/Poshuk-v-
YeDR.html).

Bpe3ka 14. IlpuMep yaayHoro omsbiTa - CJIYk0a yBeAOMJEHMSI 3JIEKTPOHHOI0 KOMMEPYeCKOro
peecTpa B DCTOHUH

CI/ITyaI_II/II/I, Koraga He,[lO6pOCOB€CTHLIC ﬂeﬁCTBHﬁ COBCPIHIAKOTCA C LCJIbIO PETHUCTPAIIMU TAKHUX NAHHBIX O

274 Tocranosmenne «O rOCYJapCTBEHHOM peecTpe CyOBEeKTOB Xo3sifcTBeHHOH mestenpHocTmy» (Handelsregisterverordnung).
http://www.admin.ch/opc/de/classified-compilation/20072056/

215 Kommepuecknii koaekce. http://dejure.org/gesetze/HGB

278 [Tonoxenne o perncrpaiyy npeanpusituit. http://lovdata.no/dokument/SF/forskrift/1987-12-18-984
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MPENINpPUIATAN, KOTOpPbIE HE HMEIOT HAJUICKAIUX IMPaBOBBIX OCHOBAaHWH, MOTYT HECTH CEPbE3HBIC
HETaTUBHBIC IOCIEACTBUS 3aKOHHBIM COOCTBEHHUKAM M CIYXKaIllMM MpeanpusaTuii. M3BecTHHI ciiydaw,
KOTJ]a Takue JeHCTBUS OCYIIECTBISUINCHE 0e3 BeJoMa 3aKOHHBIX CTOpPOH. Torma BO3MOXHOCTH
MUHUMU3AIMH yiiepOa (MOTepu aKTUBOB, JIEHCTBHI, COBEPIICHHBIX OT UMEHU KOMIIAHUH) CYIIICCTBEHHO
3aBHCEIM OT TOTO, HACKOJBKO OBICTPO OBLIM BBISBIIECHBI HEMOOPOCOBECTHHIC JciicTBUsA. UeM paHblie 3TO
CTaHOBHTCSl U3BECTHO, TEM MEHBIIIE BPEMEHH €CTh Y MPECTYITHHUKA JUIS peallu3allii ero/ee HaMEepeHHsI.
Takum oOpazom, ciryx0a yBeIOMIICHHS, BBEACHHAS B DCTOHUH CIY)KHT MPAKTUYECKUM U () (HEKTHUBHBIM
MEXaHU3MOM.

«ONeKMPOHHBIL  KOMMepYecKUuti  peecmp — co30al  Oecniamuyro  ciyxucOy  y8eoOMieHus,
npeoocmagasowyio  Ynenam Ilpasnenus, Ynenam Cogema u axKyuoHepam  ICMOHCKUX
IOPUOUYECKUX TUY YBeOOMIEHUs NO DNeKMPOHHOU noume 00 usmenenusx 6 Kommepueckom
peecmpe, KOMopble Ux KACAIOMCA. Yeedomuenue omnpaeisiemcs COOMEemcmeyiowum Iuyam 6
MOMeHm nodauu 3aae61enus o eHecenuu 3anucu. Ilocne enecenus 3as61eHuss 0 6HECEHUU 3aNUCU 8
peecmp, C6A3aHHLIE TUYA MO2YH NpOGepUmMb 6CMYNIEHUE 3aNUCU 6 CUNLY uYepe3 3JIeKMPOHHbI
Kommepueckuii peecmp (Ilpocmwvie 3anpocer - Cesasanmvie xomnaunuu - Botimu c nomowwio
YOOCMO8epeHUs TUYHOCMUL).

CesizaHHbIe nuya, KOmMopbIM omchblriaemecs yeedomneHue:

Axyuonepul, 3apecucmpuposantuie 8 dnekmponnom Kommepueckom peecmpe;
Ynenvrt Cosema, 3apecucmpupogannule 8 anekmpounom Kommepueckom peecmpe;
Ynenwv Ilpasnenus, 3apecucmpuposarnnvie 6 nekmpouHom Kommepueckom peecmpe;

AKkmueauyusi criyx6bbl yeedoMieHus

UYmobvl noayuams y6eOOMAEHUS, 6bl OOJJICHbL AKIMUSUPOSAMb 6aul OQUYUATbHBIL adpec
anexmponnot noumsl personal_ID_code@eesti.ee. Ilocne 6sedenust adpeca 21eKmMpoOHHOU NOUMBbI,
VBeOOMAEeHUsL 00 USMEHEHUAX 8 3aNUCAX O KOMNAHUU 6YO0Ym HANPASIAMbCa 6aM ABMOMAMULECKU.
Yeeoomnenue He 6yoem omnpasieHo, eciu UMEHEHUE OMHOCUMCA K  DJeKMPOHHOMY
nepeyucienuo  cgepvl  0esIMenbHOCU UMW eClu  KOMNAHUsL Oblia  3apecucmpuposanda 8
Kommepueckom peecmpe. [lomumo omnpasku yeeOOMAeHUU HA JTUYHBIL aopec 31eKMpPOHHOU
noumul, Y8e0OMNIeHUs 00 UBMEHEHUSAX 3aNUCU MAKI’Ce OMNPABIAIMCA HA 1eKMPOHHBIL aopec
ropuduveckozo auya Business Registry code@eesti.ee u Ha 31eKmpoHHbIL adpec, 6HeCEeHHbl 8
Kommepueckuii peecmp. «

Hcrounuk: http://www.rik.ee/en/e-business-registry/notification-service

CornacHo KommepueckoMy KoJEKkCy DCTOHUM 3alMCH B KOMMEPUYECKOM PEECTPE OTKPBITHL. Bece nMeror
NPaBO M3Yy4aTh PETUCTPALMOHHBIE KAPThl M (hailil MpennpusiTHs, U MOJydaTh KOIHHU PETUCTPALMOHHBIX
KapT U JJOKYMEHTOB B (pajie mpeanpusitus. Peructpannonnbie JaHHBIE U (aiiibl JOCTYITHBI Ul H3Y4YEHUSI
B PETUCTPAIMOHHBIX OTAeNax, o(ucax HOTAPUYCOB HIM Ha COOTBETCTBYIOIIEM caiTe. 3aBepeHHbIC
pacrieyaTaHHbIe BBIICP)KKH U3 KOMMEPYECKOI0 PEecTpa MOXKHO MOIYYUTh B PETMCTPALMOHHBIX OTAETAaX
I o(rcax HOTapHycoB (cTaths 28, maparpadsr 1 u 2, Kommepuecknii komexc).”

IToxoxwuii cepsuc ObuT BBeneH B 2013 rogy B JlaTBuM Kak 4acTh Mep IO TMPEJOTBPAIICHUIO YTPO3bI
HE3aKOHHOTO PEeHIepCTBa M APYTHX HE3aKOHHBIX JIEHCTBUIL.

5.1.3 3axkaouenus

3HAYHUTENFHBIM PUCKOM B cdepe MyONMYHBIX PEecTpPOB SIBISIETCS I0Jada W PETUCTPALUS JIOXKHOM
uHpopmanuu. B Poccuiickoit denepaunn u APYrux crpaHax M3BECTHBI ClIyyad, KOT/a YacTHBIE JHLA
MBITAIUCH T00UTHCS BHECEHNSI HEOOOCHOBAHHBIX 3alMCEeH B PeeCTPbl MPEANPHUITHI HIIU APYTHE PEECTPHI
UMYIIECTBEHHBIX IMPaB HAa OCHOBE (DajbIIMBBIX JOKYMEHTOB. B XyJIIUX ciydasx HapylnIeHUH Takue
(banbcuUKaUN COBEPIIATHCH MTPHU COYYACTHU CITYXKAIIUX PETUCTPAIIMOHHOTO OPraHa, YTO MPUBOIMIO K
HEOOOCHOBAaHHBIM 3aITUCSIM B PEECTPE U CBUICTENBCTBAX O MpaBe COOCTBEHHOCTH.

277 Kommepueckuii kogekce. https://www.riigiteataja.ee/en/eli/ee/Riigikogu/act/509012014001/consolide
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Poccuiickoe 3aKOHOMATENBCTBO COAEPKHUT HOPMBI 00 OTBETCTBEHHOCTH CIIY)KAI[UX PETHCTPALMOHHBIX
OpraHoB - KaK aAMHHHACTPATUBHOW, TaK W YrOJOBHOH. PerucTpanyioHHsI OpraH KOMIEHCHPYeT yiepo,
MPUYMHEHHBI OTKAa30M B TOCYJAapCTBEHHOM pErucTpalud W APYTUMH HAPYIICHUSIMH, KOTOpPHIC
MPOU30ILIM 1O ero BuHe. [IpemycMoTpeHa yroJioBHas OTBETCTBEHHOCTh 3a (ajbCcHPUKAIMIO U
YHUUYTOKEHHE JOKYMEHTOB, TaKWX KakK €IWHBIE TOCYyIapCTBEHHBIE pEECTpPbl, PEECTPHl HAepiKaTenei
[EHHBIX OyMar, CHCTeMbl XpaHeHUS (PUHAHCOBOH OTYETHOCTH, PEIICHUS COBETOB JHPEKTOPOB
(HaOnrOAaTEBHBIX COBETOB) M OOIIMX COOpAaHUH aKITMOHEPOB (YYaCTHUKOB) KOMITAHUH.

Ho danpcudukamnus 3eKTpOHHBIX JAaHHBIX B €JUHOM TOCYJapCTBEHHOM PEECTPE C OIHOBPEMEHHBIM
YHUYTOXKEHHEM WIH MOJIACTKOW OyMa)kKHBIX JOKYMEHTOB, SIBISIOIIMXCS OCHOBaHHMEM JJISI U3MEHECHUH B
JNEKTPOHHOH 4YacTu peecTpa, ocraercs puckoM. HemocrtaTtounele TpeOoBaHHMS O HOTApHAIBLHOM
3aBepEHUH W TIOJNOKEHHA 00 OTBETCTBEHHOCTH - T€ (PaKTOPHI, KOTOpPbIE CIIOCOOCTBYIOT TaKOMY
snoynorpebnenuto B Poccuiickoit  ®epepaumu. BakHO OTMETHTh, 4YTO pa3iMYHBIC THIIBI
3710yNOTPeOIeHUs] BO3MOXKHBI TPH PEOpPraHU3alMy IOPUIUYECKUX JIUI Tepe]] ATAallOM PEeruCTpalvy,
HampuMep, MPOLEAYPHbIE HETOYHOCTH B MPOBENEHUHM OO0IIero coOpaHWs aKIHOHEpOB (YYaCTHHUKOB) B
XOJle PeOopraHM3alld, OTCYTCTBHE KBOpyMa, IOAINMCAHHE IMPOTOKOJA COOpaHUS HEYHNOJHOMOYEHHBIM
JIUIIOM, HapyIIEHUE CITOCco0a MOTOTOBKHU O0IIEro COOpaHus aKIIMOHEPOB (YYaCTHUKOR), U T. 1.

O0630p ombITa HECKOJIBKUX EBPOIEHUCKMX TOCYAApCTB JAEMOHCTPHUPYET, YTO OCTpas HEOOXOIUMOCTH
HOTapUAIbHOTO 3aBEPEHUS JOKYMEHTOB SIBJIIETCS OJHOM M3 MHOTHMX BaKHBIX Mep Ui OOeCIIeUeHHs
JEHCTBUTEIBHOCTH WH(POPMAITUK, KOTOPas BHECEHA B FOCYIAPCTBEHHBIC PEECTPhI IOPUANYECKUAX JIUI[ U
UM 1MoJ00HbIe. PacCMOTpEHHbIE MPUMEPHI CTPaH YKa3bIBAIOT HA TO, YTO BO3POCIHIAasl MPO3PAvyHOCTh U
bonee ¢ (deKTUBHBIC CIOCOOBI MONYYCHUS HH(POpPMAIMKM - BayKHAs TEHICHIWSA, KOTOpas JOJDKHA
YCIOXKHHUTE OCYIIIECTBICHUE HE3aKOHHOM IEATSILHOCTH.
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5.2 AJIMHHHCTPaTHBHBIE POBEPKHU

HCHpaBI/IJ'H)HO OpraHn30BaHHbIC W IMPOBCACHHLIC HWJIIM HAMEPCHHO MCIIOJB30BAHHBIC IMPOBEPKHU MOTYT
OBITH CYIIECTBEHHBIM [IOTIONIHUTENBHBIM OpeMeHeM i Ou3Heca, WM JakKe MOTYT IPEeBPAaTUTHCS B
Oapbep TPOTHB KOHKYPEHITMH HEKOTOPBIX «HEXKENATENbHBIX» KOMIAaHUU. JlesTeThHOCTh MPOBEPSIOMINX
MOXET TaKKe OBITh HCIIOJNb30BaHA JUIS TOAJEPKKH HE3aKOHHBIX peitiepoB: «OueHb 4YacTo mepen
peliepckoi  aTakol  MNPOBOJATCS ~ MHOTOYUCIECHHBIE TPOBEPKH  IMPOBEPSIOMIMMH  OpraHamu,
ocyImiecTBisieMble 6e3 MoCTaTOYHOro 000CHOBaHUS. Pelnephl HCIONB3YIOT TOCYAapCTBEHHBIE CITYXKOBI,
UMEIONINE HEOOXOAMMBIC TOJHOMOYHS, JUIS IOJIydeHUS MH(OPMAlMU O KOMIIAHWH, TOTJa KaK 4acThie

IMPOBCPKU UCHOJIB3YIOTCA IJIA HCCT36I/IJ'H/I33,III/II/I pa60TI>I KOMI'IaHI/II/I".278

OBCE onpexnenuia HECKOIBKO OCHOBHBIX THUIIOB 3JI0YNOTPEOICHUSI TPOBEPKAMHU:

Iuparckue npoBepku: Jltoan (IODKHOCTHBIE JHIA WM HET) MPOBOAST MPOBEPKH, KOTOPHIE OHH HE
YIOJTHOMOYEHBI TTPOBO/IUTH!

«B cmpanax Bocmounou Eeponst u b6visuieco Cosemckozo Cow3a MONMCHO OUEHb 4aACHO Y8Udembs
UHCNEKMOPO8, YNOIHOMOYEHHbIX HA NPOBeOeHUe NPOBePOK, HO OYeHb YACMO NOCeujarouux
npeonpusmusl, 20paz00 uauje, 4em OHU ObLIU HANPABLEHbl IMO 0e1amb - Mo HPUBOOUm K
02pOMHOU pasHuyell medncdy "ouyuanrbHbim" KOIuwecmeom nposepox U mem, 4mo HA NPAKmuKe
nepex’cusarom npeonpusmusy.

MoeT CIyduTCsl, YTO MPOBEPKU OCYIIECTBISAIOTCS JUIAMH, HE YITOJHOMOYEHHBIMH Ha UX MpPOBEIECHUE
BOOOIIE, WM MPEBBIIAIOIMMUA CBOW MaHnaT. [lupaTckue mpoBepku SBIAIOTCS MPoOIeMON OCOOCHHO
Toraa, kKorma arMmocepa cTpaxa Memaer OW3HECMEHaM 3a/JaBaTh BOIPOCHI O IIOJIHOMOYHSIX
IIPOBEPSIOLIETO.

KonkypeHnus MexXIy OpraHamMu, IHepeKpbIBaoluecss IPaBHIa W yYPOBHM INPOBEPKHU:
[TpoBepsitomiye opraHsl ¢ MOJTHOMOYHMSIMUA B OYEHBb MPUOIMKEHHBIX I MepeKpelInBaromuxcs chepax
MOTyT Ha4aT COCTS3aTbCsl JPYr € IPyroM 3a Ooiibllice BIUSHME, BeAyllee K OONBIIMM pecypcaM WU
npocto K Oonbiieit 3¢ ¢dexTuBHOCTH. B pesynbrare, neneBble NpeaUpUsSTHS MOTYT IEPEKUTH ABOHHOE
KOJINYECTBO MPOBEPOK. TO Ke MOXKET IPOM3OHTH, KOTJa HOBBIE IpaBWja MNPUHUMAIOTCA 0e3
MIPEJIBAPUTEIHLHOTO HM3Y4YEHHs YK€ CYIIECTBYIOIIMX, WM €CIH pa3Hble YpOBHH BJIAacTH (HAIpHMeEp,
HallMOHAJbHAsl M PETHOHAJIbHAS) BOBJICUYECHBI B KOHTPOJIBHBIE TIPOLIECC.

IInoxasi koopaMHAIIUSI HHCIEKTOPOB: Eciin pe3yabTaThl MPOBEPOUYHOHN ACSTEIBHOCTH OOBEKTHBHO HE
OIICHGHbl WM HE TMpO3payHbl Ui PYKOBOJCTBA, PECYpPChl MPOBEPKH MOTYT HCIIOJIB30BATHCA
Hed(D(HEKTUBHO U - B XYALIMX CIydYasxX - MOTCHIUAILHO CIYXHTh 3JI0YMOTPEOICHUIO (HAMEPEHHO HITH
HET).

Upe3mepHble TPOBEPKH WH3-32 OTCYTCTBHSI HAIEJIEHHOCTHM Ha KOHKpeTHble yrposnl: s
MPOBEPSIONINX BIOJHE OOBIYHO TOMBITATHCS 3aHATHCS KAK MOXKHO OOJIBIIIMM KOJIMYECTBOM MPEANPHUSITUN
WIN BBIOpATh Te, KOTOPBHIMH MPOIIE 3aHATHCS, BMECTO TOTO, YTOOBI TIOCBSITHTH pecypchl cdepam, B
KOTOPBIX PUCKH CaMble BBICOKHE. B pe3ysbTaTte, OOJNBIIMHCTBO CEPhE3HBIX HAPYIICHUH MOXET OCTATHCS
HE3aMEUCHHBIM, TOTJIa KaK JPyrue MpPEANpHsITHS MOJBEPIKEHBI OONBIIEMY YCMOTPEHHUIO (2 3HAYHT - U
yIpo3e 370YIOTPEOICHHS ) POBEPSIIOITUX.

CTuMyupoBaHHe COTPYAHMKOB K OOHAPY:KEeHUI0 HapyumleHMii: B HEKOTOpBIX cHCTEMax THII
37I0YTIOTPEOICHUST  3apPOrpaMMHPOBAH B pabouyyl0 MPONEenypy, Korga COTPYAHHKHA  JIAIHO
BO3HArpakIarTcsl 3a OOHapy)KeHWe HapylmieHHH. B Takmx ciaydasx MTOCTHKCHHE JIyYIIed 3amluThI

28 10. IlImarnHa, B. Iamok «Pelidep HeyasHHO HazpsaHem, Ko2da e2o cosceM He xdéwb». ULGroup Association.
http://ulga.com.ua/en/cms/raiders_attack

2% Ocnosano Ha: @. brauk Peghopmbi 6 cghepe nposedenus cocydapcmeennvix nposepok. [loueMy, kak ¥ 4eM 3aKOHUHUTCS, C. 21-
33.

http://www.oecd.org/regreform/Inspection%20reforms%20-%20web%20-F.%20Blanc.pdf
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OOIIIECTBEHHBIX UHTEPECOB MOXKET 3aMEHATHCSI HHTCHCUBHOW PETIPECCUBHOMN JISATEIILHOCTHIO, CITOCOOHOM
VIIEeMJIATh OW3HEC.

B otHomenun Poccuiickoit ®emepamuu, OpeMs, CO3MaHHOE IPOBEPKAMH, JHICH3UPOBAHUEM H
PETUCTPALIMOHHBIMY  MPOLICYPaMH, SIBISICTCSI HM3BECTHOH mpobOnemoii. [lpennpusrtusi, ocoOeHHO,
MaJICHbKHE (DUPMBI, PacCMaTPHUBAIOT AJIMHHUCTPATUBHBIX CIYXKAIIUX KakK yrpo3y O€30MacHOCTH WX
aKTHBOB.

5.2.1 Poccuiickas ®@enepamnust

Kaxercs, 4to mpoOyieMbl 370yNOTPEOJICHUs, CBsI3aHHBIE C aQJMHUHUCTPATUBHBIMU TIPOBEpKAMH B
Poccuiickoii denepaiuu, yMEHBIIMINCH B CPAaBHEHUU C HEJAJICKUM MPOUUIbIM. B HacTtosiiee Bpems
aJMHUHHACTPATUBHBIE TIPOBEPKH MPOBOIATCS B OONBIINX KOJWYECTBAX B PA3IMYHBIX CEKTOPaX Pa3sHBIMHU
opranamu B Poccuiickoit @enepaiuu.

Poccuiickass ®enmepanusi TpuHSUIA MEphl 10 YCHJICHHIO 3alllUTHl TMPaB OPUIUYECKUX JIUI U
MpeANpUHAMATEICH B aAMUHUCTPATUBHEIX MpoBepkax. Demepanbubiii 3akon Ne 294-D3 ot 26 mekabps
2008 roga «O 3ammre NpaB IOPUAMYSCKUX JIMII U YACTHBIX NPEIANPUHUMATEICH MPH OCYIIECTBICHUU
roCyJapCTBEHHOT'O0 KOHTPOJIS (HaA30pa) M MyHHUITUIIATFHOTO KOHTPOJIS YCTaHABINBACT:
®  OpPraHM3aIUIO MPOBEPOK KOHTPOIHHBIMU OPTaHAMM;
e MpaBa U 00SI3aHHOCTH KOHTPOJBHBIX OPTaHOB M UX CIYXKAIUX B MPOBEACHUH MTPOBEPOK;
e MpaBa U 00S3aHHOCTHU IOPUIMYECCKUX JIUI] K YaCTHBIX IPEANPHHUMATEICH B X0JI¢ OCYIICCTBICHUS
TOCYJApPCTBCHHOTO WM MYHHUIUIIAJIBHOTO KOHTPOJS, a TaKKe Mepbl JUIsl 3allUThl UX MpaB U
3aKOHHBIX MHTCPCCOB.

3aKOH MpeAyCMAaTpUBAET PsAl OCHOBHBIX IIPHUHIMIIOB 3AIIUTHI MPaB, TAKUE KaK 3alpeT OCYIIECTBICHUS
MPOBEPOK HECKOJIBKMMHU OPraHaMH B OTHOILIEHHH OAHOTO JIMIA IpU COOMIONEHUN TeX )K€ TpeOoBaHUH, a
TaK)k€ OTBETCTBEHHOCTh KOHTPOJBHBIX OPraHOB M MX CIY)KaIMX 332 HapyIICHUs 3aKOHOJATENbCTBA MpPHU
OCYILLECTBIICHUN TOCYAapCTBEHHOTO/MYHHLIMIIAIBHOIO KOHTPOJIS. 3aKOH TaKXKE OTPAHUYMBACT YacCTOTY
3aIJJaHUPOBAHHBIX IPOBEPOK (HE yalle OJHOTO pa3a B TPU I0Aad; XOTS B HEKOTOPBIX c(epax dvarie).
He3amanupoBaHHbIE TPOBEPKHU pa3pelieHbl TOJBKO B CTPOTO ONPeIEICHHbIX CIydasX.

Tem He MeHee, HY>KHO OTMETHTB, YTO psA chep He MoAnagaeT Hof 3TOT 3akoH. [lojoxeHus 3aKoHa Takxke
HE TPUMEHSIOTCS K YTrOJOBHOMY DACCIENOBAaHHUIO, MPEIBAPUTEIBHOMY CIEICTBUIO, NPOKYPOPCKOMY
Haa30py M T.A. Takke HEKOTOpbIe BHAbI AJAMHHHCTPATHUBHBIX IPOBEPOK (HANPHUMEp, HAJIOTOBBIM U
TaMOXXCHHBIH, OAaHKOBCKMI KOHTPOJb, MOTPAHUYHBIM KOHTPOJIb Ha IYHKTax IMPOMYCKAa M HEKOTOPBIE
JpyTue) He MOKPBIBAIOTCSL.

B 2010 rogy B Koaekc ajMWUHHCTpaTHBHBIX HapylleHWid Obiia jgobaBieHa crates 19.6.1,
npeaycMaTpuBaiomas — OTBETCTBEHHOCTh 33  HECOONIOJICHHWE  TOCYAAPCTBEHHBIMH  CITy’KalliMHU
TOCYJapCTBEHHOTO KOHTpOJs (Haazopa) TpeOOBaHMN 3aKOHOJATENHCTBA O TOCYAapCTBEHHOM KOHTPOJIE
(mam3ope).

Tem He MeHee, HECMOTpsl Ha JOCTaTOYHO UETKHE IIOJIOXKEHMSI 3aKOHOAaTeNnbcTBa Poccuiickoil
Oenepanyn, HEKOTOPBIE MPOOIeMBbl BO3HUKaIOT. Hanpumep, B aene «Maprocaikadernb» caMblii KpYITHBIH
HAJIOTOILIATENIBIIMK palioHHOro LeHTpa MapumHckuii Ilocan, coBmecTHas mpoBepka YNpaBieHHS I10
9KOHOMHYECKHM HpecTyiuieHusaM, DenepanbHol HamoroBoi ciayx0bl, PoctexHanzopa 1 MuHucTepcTBa
Ype3BhIUaiHBIX cuTyaruii B koHie 2012 roma mpuuuHHiIa padoTe KOMITAHUHM TakKoW yIiuepO, 4To ee
MHBECTOPHl IUIAHUPOBAJIM IIOKMHYTh peruoH. [IpakThka COBMECTHBIX IPOBEPOK MNPEAIPUITHIA
HECKOJBKMMH  OpraHaMd, KOTOpas W3HadalbHO Obula co3JaHa JAjsl  YOPOLICHUS  JKWU3HU
npeAnpuHUMATENIe, MOXKET MPUBECTH K MPOTHBOMONOKHOMY 3ddekry. B coorBeTcTBUUM cO craTheld 9
3akoHa Ne 294-03, BnacTH, KOTOPEIE OMyOJIIMKYIOT HAa CBOEM CaiiTe TUIAaHBI IPOBEPOK Ha CIICIYIONIHH TOJ,
OTIIPABISIIOT UX NPOKypopy. [Ipokypop mpuHHMAaeT pelieHue O MPOBEICHUH COBMECTHON NMPOBEPKH M
npeasiaraéT BCEM KOHTPOJIBHBIM —OpraHaM, 3adHTEPECOBAHHBIM B KOHKPETHOM IPEINPHUSTHH,

20 k. 'anc-Mopc (2012). Veposwr umywecmeennvim npasam 6 Poccuu: Om uacmnozco npumyscoenus 00 aspeccuu

2ocyoapcmea, IlocrcoBerckue Bonpockl, 28 Hosa0ps 2012 1., Ne 3, ¢. 284.
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MPUCOEIMHUTECA. Ha mpakTuhke, OAHOBPEMEHHOE OCYIICCTBICHHUE psAda MPOBEPOK MOXKET MPUUYUHUTH
yiepO BceM OT/IeNaM U CITy’k0aM KOMITAHUH OJTHOBPEMEHHO.

Jpyroii Bompoc, KOTOpPBI OCTaeTcs NPOOJEMHBIM, 3TO CKJIOHHOCTh IPOBEPSIONINX OPraHOB K
MPUMEHEHUI0 MaKCUMAIIbHBIX CAaHKIMA K MPeanpuATHio. B 1o00M 3aKOHOMATENbhCTBE CYHIECTBYET
rpajgamnys HapylIeHWHA: MpexynpexIeHne, MAHAMANBHBIN mTpad W MakcuManbHbId mTpad. Tem He
MEHEe, MHOTHUE KOHTPOJUPYIOIIME OpraHbl BhIOMPAIOT MPUMECHEHHWE MAaKCUMAJIbHOTO HaKa3aHHs 3a
BBISIBIICHHBIE HApPYIICHUS W3 CTpaxa OBITh OOBWHEHHBIMH B KOPPYIILIMH, €CIIM OHH TPUMEHST Oolee
MATKOE HakazaHue. Ho HeZaBHO mpakThKa yiIydIIniach, HAIpUMep, HaJOTOBbIE CITY)KObI CKIIOHHBI OBITh
0oJiee IeNMMKAaTHRIME B TPUMECHEHUY HaKa3aHHIA.

B uenowm, perynspHocTs poBepok B Poccuiickoit @enepaunn He yBenuuuiack. Ho mpu 3ToM MHOTHE
MPEeANPUATHAS HAYYUIKUCh 3alUIaTh CBOU IpaBa. Hampumep, npaBoBblE HOPMBI MOTYT HCHOJIB30BATHCA
JUTSI TIEPEHOCa KpaiHEero CpoKa sl HEKOTOPBIX MPOBEPOK, YTOOBI BBIUTPATh BPEMSI.

5.2.2 MexayHapoaHble KpUTEPUH

IIpoBeneHue MPOBEPOK SIBJISICTCS OAHON U3 HauboJee pacipoCTPaHEHHBIX (POPM B3aUMOACHCTBHS MEXKILY
OpraHamMH TOCYIApCTBCHHOW BiacTH M OusHecoM. [IpoBepku cimy:kaT KM3HEHHO BaKHBIM HHTEpecam
o0I1IecTBa, OJHAKO OHHU TaKXe MpPEACTaBISIIOT COOOH OMpelesieHHYI0 Harpy3Ky AJsl MPeNnpusTHd U
OPUBOIAT K 3J0YyNOTPEOJCHUSIM BIACThiO. B 4YacTHOCTH, MHOIME MEXIyHapOJHBIE CTaHAAPTHI
HalpaBJIeHbl BOBCE HE Ha MPOBEACHUE MPOBEPOYHBIX MEPONPUATHH. 3HAUUTEIBHYIO YacTh «MSATKHX)
CTaHAapToB cocTaBiAloT pekoMeHpauun OO3DCP mno BompocaM perynsaTopHON — JesTeIbHOCTH.
CnenoBatenbHo, B Pexomenpamusix Cosera OJCP mo Bompocam peryJIsiITOpHOI NOJUTHKH H
rocyJapcTBEHHOI0 yNpaBJieHUsl PEKOMEHAYETCSl COOII0ACHUE CIEAYIOIINX IPUHIIMIIOB:

«2. Ilpudeporcusamvcsa NpuUHYUNO8 OMKPLIMO20 NPAGUMENLCMEA, 00ecnevuusds, 6 UacmHOCMU,
APO3PAYHOCMb NPOYECCOB8 20CYOAPCMBEHHO20 YAPABIEHUS U YHACTUe 8 HUX 8CeX 3AUHMePecOBaAHHbIX
cmopon ¢ mem, umoObl pecyiuposanue Mo2l0 Omeeuamsv unmepecam obwjecmea, a maxoice
3aKOHHBIM NOMPEOHOCMAM meX, KMo npoosuzaem coomeemcmayouue mpedo8anus, u mex, Ko2o oHu
6yoym kacamocs. Heobxooumo cozoame s3¢hgpexmuguvie 603modxcHocmu 01 yuacmus oouecmsa (8
mom uucie uepe3 UHMEPAKMUBHbIE KAHANbL) 6 npoyecce NOO2OMOBKU NpednodceHull 6 cghepe
pe2yauposanus, makum oopasom, umodvl oouecmeo maxdice Mo2i0 6HOCUMb 6KIAO 6 NOBbllUeHUe
Kawecmea amaniu3a, Komopwviu Oydem Jexcamv 6 OCHO8e 3mux npeodnoxcenutl. Ilpasumenbcmea
0053anbl  cle0umv 3a mem, UmMoObl 3AKOHbL U CMAHOAPMbL UMenU HémKue U OOCMYNHble
@opmynuposku, a ece cybvekmovl U 00bEKMbl 20CYOAPCMBEHHO20 Pe2yIUPOSAHUs Moy be3 mpyoa
NOHUMAMb, 8 YEM 3aKNI0YAIOMCA UX NPAsa u 00A3AHHOCHIU.

3. Cozdamb Mmexamusmvi U UHCMUmMYmMbL, obecneuugarOwue AKMUBHLIL  KOHMPOIL  3d
ocyujecmeieHuem npoyeoyp u yeneti ROIUMUKY 20CYOAPCMBEHHO20 PecyIuposans, IPHeKmusHyo
HOOO0EPIICKY U YCNEWHOe BHeOpeHUue 3Mol  NOAUMUKU, MO eCmb, 6 KOHEUHOM cueme,
cnocobcmeayowue co8epuleHCmMBO8aHUI0 ee Kauecmad.

7. Paspabomamb KOMNIEKCHYIO NOJUMUKY, De2NaMeHMUpyrowyro @yHKyuu u 006a3aHHOCU
Ppe2yIupyromUx 0pearo8 U RO360JIOWYI0 2PANCOAHAM U NPABUMENLCMEY OblMb YEEPEHHBIMU 8 MOM,
ymo peutenusi 8 cghepe 20Cy0apCmMBEEHHO20 Pe2yIupo8aHusi NPUHUMAIOMCS 00bEKMUBHO, HeNnpeod83simo
u 000cHOBaANHO, 8 omCymcmaue 1006020 poda KOHMIUKIMOE UHMEPECOs, AH2ANCUPOBAHHOCU U
310YNOMpPeOIeHUN BIUSHUEM.

8. Obecneuumv s¢hghexmuenoe GYHKYUOHUPOBAHUE CUCMEM, NPEOHASHAYEHHBIX O AHAIU3A

aecumumHocmu u I’lpOZ/;@()ypHOZO obecneyenus Heﬂpe()&')’}lﬂ/lOCl’l’lM aKkmoe u pemeHuﬁ, npUHUMaemblx
opeanamu, Komopbsle YNOJAHOMOYEHbL NPUMEHAMb pecyIAMUBHbIE CAHKYUU. Tlozabomumuca o nmom,
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umoobL oOpawerUe K pecypcam IMux aHATUMUYEeCKUX cUucmem ObLio OOCMYNHbIM OISl 2PANCOaH U
npeonpusimuil, 8 Mom 4ucie 8 UHAHCOBOM OMHOUWIEHUU, U YMOObl NPUHAMUE PEUWEeHULl 8 OMEem HA
UX 3anpoChl HOCUILO C80EBPEMEHHDbLIL Xapakmep.

9. B npoyecce paspabomxu u GHeOPeHUS UHCIMPYMEHMOG De2yIUpOSaHUs NPUMEHAMb, eClu MO
HeobXo0uMo, OYeHKU PUCKO8, KOHMPOJIb PUCKOS U CIPAMe2Un UHPOPMUPOBAHUSL HACETCHUS O PUCKAX
¢ mem, ymobvl COOMEEMCMEyIowue HOPMAMUGHbLE AKMbl U MPeboBaHUs HOCUIU KAK MOJICHO Ooflee
yenesou xapaxmep u Oviiu dhexmuenvinu. Peeyaupyrowue opeamvi 00dICHBL  OYEHUBAMD
MEXAHUZMYL, C NOMOWBIO KOMOPHIX 3AKOHbL U CMAHOapmuvl 6yO0ym npueooumvcs 6 oelicmeue, U
cozoasamys 2ubKue cmpamezuu, obecneyusaioujue ux eneoperie u coonoenue.

10. Ilo 6o3modicnocmu obecneuums ClaAHCEHHOCHb 6 pabome pasIUUHbIX OP2AHO8 PecyIUPOBAHUs C
HOMOWbIO MEXAHUZMO8 KOOPOUHAYUY OCUCMBUIL MeXHCOY CIMPYKMYPaMU 61ACHU HA MENCOYHAPOOHOM,
281

20Cy0apCmeeHHOM U pecUOHAILHOM YPOGHAX [..]».

Hcxons w3 pexkoMeHmanui, MOXKHO TIPEAIIOJIOKUTh, YTO KIIIOYEBBIMH IOHATHSAMH  ABIISIOTCS
MPO3PavYHOCTh, SICHOCTh, KOHTPOJIb, OOBEKTUBHOCTh U HEMPEAB3SITOCTh, CUCTEMa HAaA30pa, METOJ] OLEHKH
PHCKOB, a TAK)KE COTJIACOBAaHHOCTh. XOTs OOJIBIIMHCTBO U3 ATHX MPUHIIMIIOB HE 3aTParuBaloT HANPsMYIO
BO3MOXXHOCTb 3JI0YHOTPEOJCHUS OpraHaMu rOCyJapCTBEHHOW BIIACTH, CHCTEMa, OCHOBAHHAs Ha HUX,
CKOpPEE BCET0, YMEHBIIUT KOJTUYECTBO BOZMOKHOCTEN AJISI COBEPILEHUS IIPaBOHAPYIICHUM.

Ha Oonee perambHOM YypOBHE PEKOMEHIYETCS, HANpUMEpP, «IPEAyCMOTPETh, YTOOBI NPUHIMIBI U
HPAKTHYECKUE METO/bI MPOBEPOYHBIX MEPONPHUATHHA M B IEIOM KOHTPOJS COONIOJCHUS 3aKOHOB H
CTaHAApTOB HE IMPOTHUBOPCUMIIN 3aKOHHBIM IIpaBaM TE€X, KTO KOHTPOJIUPYECTCA, 6I>IJ'II/I 3aAyMaHbl TaKUM
o0pa3oMm, 4TOOBI OOMIECTBO MOTJIO MOJYyYaTh MaKCUMAIbHYIO BBITOAY OT COONIOJIEHHMS 3aKOHOB U
HPUHYX/CHHS HAapYIIUTENEH K MX UCIOJHEHHUIO, a TAK)KE HE BICKIIM HEMOCHIBHOrO OpeMEHH JUIS JIMIL,
HO/IBEPTalOLIMXCSl [IPOBEPKaM M KOHTPOJIIO». PEKOMEHIyeTcs pacCMOTPETh METOIbI OIICHKH PHCKOB
OTHOCHTEIIBHO CTpaTerdii M0 OOECHECYCHUIO COOJIOJCHUS 3aKOHOJATENbHBIX TpPeOOBaHMMH, YTOOBI
HOBBICUTH BEPOSTHOCTh JOCTH)KCHHUS IUIAHOBBIX IOKa3aTelei MpM MHUHUMHU3ALMK 3aTpar Ha Ou3Hec,
CBSI3aHHBIX C MMPOLIEIYPaMU COOJIOZCHHS U BHEAPCHHS HHCTPYMEHTOB PEryJIHPOBAHUS. 31ECh KIIIOUCBOC
3HAYCHHUEC UMECT 3(1)(1)CKTI/IBHOCTB, KOTOpas MOXKET 6I)ITB JOCTUTHYTA MMOCPEACTBOM pCain3allui HAUMCHEEC
O00pPEMEHHUTENBHBIX MEPOIPHUITUN MO COOJIIOJICHUIO YCTAHOBJICHHBIX TPEOOBAaHWN B TaKUX MeECTax U
TaKUM 00pa3oM, 4TOObI MAKCUMAIIBHO YBEITHYHTh BO3MOKHOCTh JJOCTHIKCHHS IIEJICH TTOTHTHKH.

Takxe CTOMT OTMETUTh PAMOYHYI0 CTPATerui0 Pa3BUTHA  NPeINPUHUMATEILCTBA H
HMILIEeMEHTANMI0 pykoBoasmmx ykazanuii Kongepenumn OOH mo Toprosie M pa3sBUTHIO, B
KOTOpPBIX, B YaCTHOCTH, PAacCMaTPHBAETCS ONTUMH3aLXs HOPMATHBHO-TIPABOBOW 0a3bl OTHOCHTEIHHO
TaKuX uenef/'l IMOJIMTUKH KaK, HAaNpuMeEp, MUHUMH3AIUA PETYIATOPHBIX 6apbep013 JJI1 HAYHUHAOOICTro
OusHeca IMOCPEACTBOM IPUHATHA HAMJICKaAOIUX MEP W YKPCIUICHUSA YBEPCHHOCTH HAYMHAIOOIUX
npeAnpuHAMaTeIeld B HOPMAaTHBHO-NPABOBOM cdepe (mocienHUE BKIIOYAIOT TaKWe BapUaHTHI
peann3aiuy MOJIUTHKY KaK HaJuIeKalllee ToCyJapCTBEHHOE YIpaBJIeHUe, YIPOIIeHHOe U Oojee ObICTpoe
IMPUHYAUTECIIBHOC HUCIIOJIHCHHUEC JOTOBOPHBIX O6$I3aTeJ'IbCTB, AJIbTCPHATUBHBLIC MEXaHU3MbI
YperyJIupoBaHus CIIOPOB, FapaHTHPOBaHHAsL OXpaHa COOCTBEHHOCTH, YMEHBILICHHE CTUTMBI OAHKPOTCTBA
¥ COJIEHCTBHE BO30OHOBICHHIO IPEPHHIMATENLCKOM IeATeNEHOCTH).

5.2.3 TocynapcrBa-uiensiCosera EBponbl
KonconuanpoBanHoe u 1elieHTPAIN30BaHHOE MPOBEAeHNE MPOBEPOYHBIX MEPONIPUATHI

B HCKOTOPBIX CTpaHax, rAc 3H0yHOTp€6J'ICHI/IH KOHTPOJIbHBIM OpraHOM B OTHOLICHHUHU TCX HWJIM HHBIX
Y4aCTHUKOB pPbIHKA HOCAT CHy‘IaﬁHBIfI n 0Tpacne130171 XapakTep, KOHCOJIMAAIUA Pa3IMYHBIX BUIOB

8L 0DCP (2012) Pekxomenoayuu Cosema OODCP no eonpocam pe2yisimopHoi NOAUMUKU U

20Cy0apCcmeeHH020 YNPAGIeHUS.

http://www.oecd.org/gov/requlatory-policy/49990817.pdf

%82 JOHKTA/I. Pamounas cTpaTerus pa3BUTHA NPEANPUHIMATEILCTBA U UMILIEMEHTALMS PYKOBOAALINX YKa3aHUH.
http://unctad.org/en/Pages/DIAE/Entrepreneurship/Entrepreneurship-Policy-Framework-and-Implementation-Guidance.aspx
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KOHTPOJI B OJTHOM OPTaHe, KOTOPBIA, BIOCICICTBUN, 00ECIIEYUT BBICOKUH YpOBEHb MpodeccnoHamm3mMa
U T0OPOCOBECTHOCTH, MOXKET CTaTh PEICHUEM ATOH MpoOsieMbl. Takas KOHCOMUIAINS KOHTPOIUPYIOIINX
OpraHOB HWCIIONB3YETCSl I YCTPAaHEHWs TPOBEACHUS TIOBTOPHBIX AHAIOTHYHBIX  IPOBEPOK,
aJMUHHUCTPATUBHON HArpy3Ku Ha TPEANPUATHS, a TakkKe, B MEPBYIO OYepeib, TOCYIapCTBEHHBIX
pacxoJoB Ha MPOBEICHHUE JaHHOMN JesATenbHOCTH. > [IpumepoM TakoM HHCTUTYLHHOHAJIBHOU
KOHCOJIMIAIINH MOXKET CIIY>KHTh | 0Cy/apcTBeHHAs MHCIEKITHS XOpPBaTHH, 001a1atomasi MOJTHOMOYHSIMHA
MPOBONUTH TIPOBEPKH B cdepe TOProBIM M YCIyr, TpyJa W Oe30MacHOCTH Ha pabodeM MecTe,
3NIEKTPO3HEPTUHU, NOOBIUM TOJE3HBIX HMCKOIMAEMBIX, HAIIOPHOTO 00OpYyIOBaHMS, OTYETHOCTH, cOOpa U
BBITNIAT TYPUCTHYECKHUX B3HOCOB, PECTOPAHHOTO OOCIY)XKMBAHHS M TYPUCTUYECKHX YCIYT, a TaKXkKe B
Ipyrux cdepax, IpeayCMOTPEHHBIX 3aKOHOM (TMyHKTHI 1 u 2 crarbu 2 3aKoHa O TOCYIapCTBEHHOU
WHCTICKITUH ).

Hpyroii moaxom 3akifovyaeTcs B KOHCONWAAIMKA TPAaBOBOM 0a3pl OTHOCHTEIHHO TMPOBEACHUS
MIPOBEPOYHBIX MEPONPUATHNA Jake B TOM Cilydae, €CIM KOHTPOIMPYIOIIME OpPraHbl HE MPEACTaBISIOT
co00H eqMHYI0 KOHCOJIMAMPOBAHHYIO CTPYKTYpPY. Takoi Moaxon HaXOAWT CBOE OTpaKeHHE B 3aKOHE 00
MHCTIEKIIMOHHOM Hazazope PecnyOmuku CrnoBenus. B cooTBETCTBUH C 3aKOHOM, 110 YMOJYAHHIO, CIIYKOBI
KOHTPOJISI AEUCTBYIOT COBMECTHO C HHCIEKLMSIMH, KOTOPBIE SBISIIOTCS OpPTaHAMU TOCYAApPCTBEHHOIO
KOHTPOJIS B MUHUCTEPCTBAX (CTaThs 8 3aKoHa 00 HHCIEKIIHOHHOM Hax3ope).”®® TeM He MeHee, ¢ LEIbI0
KOOPIMHHUPOBAHUS 3aKOHOM TakXe OBbUI YYPEKOCH IOCTOSIHHBIA MeXBEeJOMCTBEHHBIH CoOBeT 110
MPOBEIEHHUIO TOCYIaPCTBEHHBIX MIPOBEPOK, BO3IJIABIAEMBIH MUHUCTPOM, OTBETCTBEHHBIM 3a YIIPaBJICHUE
WIM JUIOM, YyINOJIHOMOYeHHBIM UM (ctaths 11). KoopaunHamus AOMKHA NpPOBOJIUTHCS JaKe Ha
JIOOpOBOJIBHOM OCHOBE, Kak B cirydae CoBeTa 10 MPOBEICHHUIO TOCYJapCTBEHHBIX MPOBepoK KopomnescTBa
HHz[epnaHzLOB.Z86

B T0 *e Bpems, B Apyr'MX CTpaHax NPOBEPOYHBIE MEPOIPUATUS IPOBOASATCS 0 JELIEHTPAIU30BAaHHOU
MoJenu opraHusanud. bomee necsatm ner Hasan, OpU MPOBEACHUM aHAJIM3a I'OCYAApCTBEHHOIO
ycrpoiictBa HopBeruu, 8 2002 romy ObLTO BEISBICHO CyIeCTBOBaHKE Ooiee 39 HaI30pHBIX opraHOB.287
AHanu3 OTMETWJI CYIIECTBOBAHME LIEJOT0 Psiia OPraHOB IOCYJAapCTBEHHOM BIIACTH, KOTOPHIE «UMEIOT
Yype3BbIUaiiHO MOXOXkue 00sA3aHHOCTH. B yacTHOCTH, 3TO KacaeTcs BOIPOCOB Oe30macHOCTH. YacTHbie
OPENPUATUS CTAJKUBAOTCS ¢ 9 pasnuudbiMU mpoBepkamu (tilSyn), cBsi3aHHBIMEH C pa3IUYHBIMH
acreKkTaMu 0e30MacHOCTH Ha pabodeM MecTe. DTO CO3/1aeT M3JIMIIHIOI aAMUHUCTPATUBHYIO HAarpy3Ky U
B pe3ylibTare NPUBOJUT K TAaKUM CIIOKHOCTSM JJisi OW3Heca, Kak HEOOXOAMMOCTh COOJIOICHUS
MPOTHBOPEYAIIHX APYT APYTY MpPABHI U TpeGoBaHHii».”® JleleHTpaTn30BaHHAsS MOJEb HMEET MECTO B
Hopserun. OgHako, 3TO MO3WIMS BJIACTEH, COIIACHO KOTOPOH INOJTHOMOYHBIE OpIaHbI, HaJEIICHHBIE
(GYHKIUSMH TIPOBEACHUS TMPOBEPOK, JOJDKHBI KOOPAMHUPOBATH AEATENIBHOCTh TAKMM 00pa3oM, YTOOBI
YMEHBIINTh HArPy3Ky B OTHOLICHHU T€X CYOBEKTOB, KOTOpPHIE MOJBEPralOTCS KOHTPOJIIO CO CTOPOHBI
rocymapcrsa.”® JleneHTpanu3oBaHHAs MOJETb BCTPEUAeTCs M B YKPaHMHe, NPABHTEIbCTBEHHBIH BeO-
MOpTaJ COJAEPKUT NEPEUYEHB, BKIIFOYAIOIINM IBaAlaTh TOCYaPCTBEHHBIX I/IHCHGKL[I/II\/'I.ZQO

MeTobl OLIeHKH PHCKOB IPH MPOBEJIEHHH MPOBEPOK
HeoTneMiieMbIM  acriekToM IMPOBEACHUA TIIPOBCPOK, KOTOPBLIC MPEAHA3HAYCHBI MJIA MNPUTCCHCHUA

KOHKPETHBIX NPEANPUATHH, SIBISETCS JUCKPELIMOHHBIA XapaKTep PELIeHUH, MHUIUUPYIOLUINX IPOBEACHUE
NpoBepoK M uX 00beM. IIoCKONBKY HM OAMH M3 PEXHMMOB IIPOBEACHUS NMPOBEPOK HE MOXKET OBITH

82 . BraHk Pedopmel B cepe mpoBeneHns TocyIapCTBEHHBIX IPOoBEepok: [louemy, Kak ¥ ¢ KaKHUMH pe3yabraTamu?, . 64.
http://www.oecd.org/regreform/Inspection%20reforms%20-%20web%20-F.%20Blanc.pdf

284 33KoH 0 rocygapcTBeHHoOW nHenekumu. http://www.zakon.hr/z/298/Zakon-0-dr9%C5%BEavnom-inspektoratu

285 33Kk0H 06 HHCIEKLHOHHOM Hazzope. http://zakonodaja.qov.si/rpsi/r09/predpis_ZAKO3209.html

286 Coper 1o IPOBEIGHUIO FOCY1aPCTBEHHEIX IIPOBEpoK. http://www.inspectieloket.nl/organisatie/inspectieraad/

281 OD2CP (2003) Pegopma cucmemul 20CY0apcmeenHo2o  pecyiuposaHus 6 Hopeeauu, c. 6.
http://www.oecd.org/regreform/2955909.pdf
%8 0dCP (2003)  Pegpopma cucmemyvl  2ocyoapcmeenHozo  pecyauposanusi 6 Hopeeeuu, c. 24,

http://www.oecd.org/regreform/2955909.pdf
289 Hoxian Ne19 (2008-2009). lemokpatus i 00IIECTBO B IETOM.
http://www.regjeringen.no/nb/dep/kmd/dok/regpubl/stmeld/2008-2009/stmeld-nr-19-2008-2009-/5/5/1.html?id=552886

20 Yncnexuu. http://www.kmu.gov.ua/control/ru/publish/article?art _id=245011690&cat id=246402948
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HaAmNpaBJicH Ha KOHTPOJb BCErO NPEANPHUATHS IO BCEM AaCICKTaM €ro JICATEIbHOCTH, Ka)XIbli pa3
HEOOXOIUMO JIeNlaTh BBHIOOP M OMPEACNATh, KTO OyAeT MPOBOJHUTH MPOBEPKY U MO KAaKUM BOIpOcaM, a
Tak)Ke MHPOTY MTOJTHOMOYHIA TaKoTo Jniia. Hanbomnee mmpoko mpru3HAHHOW OCHOBOM TSI TAKOTO BRIOOpa
SBIIICTCS OIICHKA PHCKA, KOTOPHIA MOXET IOHMMAThCS B KadyeCTBE CICACTBUSA (OMPEACICHHOTO
HAPYILICHNS) B COYCTAHHH C BEPOSTHOCTBIO ero HacTyrUieHHs.”> OUeBHIHO, HE MOXKET CYHTATHCS CaMO
co00#l pa3yMermuMcs, 9TO OXKHIAaeMble TOCIEACTBHS TOJDKHBI OBITh OoJiee TSHKKUMH BO BCEX TEX
cdepax, TIe OKHAJAeTCA COBEpIIEHHEe HAMOOIBIIEero KOJIWYeCTBa HApYIIeHUH (CKopee, ’TO MOTYT OBITH
KOHKPETHBIC C(epbl, B KOTOPBIX B OTHOIICHHUM MHOXECTBA HAPYIICHWUN, BO3MOXXHO, MOTYT OBITH
MIPUMEHEHBI JIUIITb OTHOCHTENBHO «MSTKHE» MepPhl BO3ICHCTBHS).

HaanMep, MOJINTUKA YIpPaBJICHUA, OCHOBaHHad Ha MCETOAC OLCHKHU PHCKOB, ABJIICTCA 4YaCTbIO
3aKOHOJaTCJIbCTBA EBpOHCﬁCKOFO COmO3a B C(bepe MUIICBOTO U KOPMOBOI'O 3aKOHOAATCJILCTBA, IMPAaBUJI
OXpaHbI 37I0POBbS M YCIOBUI CONEP)KaHuUs KUBOTHBIX. | 0CymapcTBa-y4acTHUKN 00s3aHBI 00ecTieunBaTh
peryjidapHo€ MNpOBCACHHUC O(I)I/ILII/IaJ'H)HOFO KOHTpPOJIsI, Ha OCHOBAaHMU pPHUCKA U C COOTBCTCTBy}OHICfI
MEPUOJUYHOCTBIO, JJIs1 TOTO YTOOBI MocTuub 1enu Permamenta (myHKT 1 crathu 3 Pernamenta (EC) Ne
882/2004).%2

B cootBeTrcTBUMM ¢ eBponelckuM PeriamMeHTOM sl OCYIIECTBICHMSI KOHTPOJS B Takux cdepax, Kak
IPONOBOJBCTBUE, BHUHO, KopMa M TabauHas mnpoxykuus, PexnepartuBHas PecmyOnmka ['epmanus
YCTQHOBWJIA TIPaBHJIO: MAJISl OCYILECTBICHHA O(MUIHMATIBHOTO KOHTPOJIS HPEANPUATHS, MOAJISKAIINE
KOHTPOJIIO, JOJDKHBI 3aHMMAaTh NEPBOE MECTO B MEpPEYHE MPEANPUATHH, MOABEPKEHHBIX ONpeAeIeHHBIM
KaTeropusiM / BUJaM pUCKa, KPOME TOTO, B OTHOLICHUH TaKUX MPEANPUATHN OJDKHA OBITh YCTAaHOBIICHA
4yacToTa NpOBENCHMS NpoBepoK (IMyHKT | crarbu 6 OOWIEro agMUHUCTPATHBHOIO PACHOPSDKEHHS O
NPUHIMIIAX OCYIIECTBICHUS O(HIMAIBLHOIO Hag3opa 3a cOONIoJIeHMEeM 3aKOHOAATENbHBIX HOPM
OTHOCUTENFHO IPOJOBOJBCTBUS, BHHA, KOpMa M TabauHoW mponykuun).293 PamxupoBaHHE KaKAoOro
OPEANpHUITUS JOJDKHO OBITh 3aJOKYMEHTUPOBAHO W IIOJBEPraTrhbCsi KOPPEKTHPOBKE NPH MOIYHYECHUH
HOBBIX CBelleHMH (IyHKT 2 cTathi 6). B paMkax ocymiecTBieHHS OQHUIMAIBLHOTO KOHTPOISL
npeAnpruHAMATeb JODKEH OBITh YBEAOMIIEH O pe3yibTaTax pamKupoBaHusi (MyHKT 6 craTeu 7).
AIMUHUCTPAaTUBHOE DACHOpsOKEHHE | epMaHMU TakKe MpelycMaTpUBAET COCTABICHHUE MHOTOJIETHETO
TUTaHA TI0 OCYIIECTBIICHHUIO TOCYIapCTBEHHOTO KOHTPOIIS U (efepanbHOro Hagzopa (crateu 10 m 11).

IIpoBepku, OCHOBaHHBIE Ha METOZE OIIEHKH PUCKOB, TakKe IIHMPOKO mpuMeHsioTcs B Hopserum, rie
IUIAaHUPOBAaHUE TPOBEJCHUS NPOBEPOK BKIIOYAECT B ce0sl Hag30p B cdepe OTBETCTBEHHOCTH, a TAKXKe
aHaNM3 PHMCKOB M cymecTBeHHOcTH.”” Cpeam Ipyrmx CpeacTs, BIacTH HOpBErHH HCIOIB3YIOT
paHXXUPOBAaHME MNPENNPUATHM 10 BUAaM Haja3opa. Hampumep, MmyHununamurer r.Tponxeima
KJIacCu(UIMPYET MPEIIPHUSITHS C TOUKH 3PEHHS OLIEHKH PUCKOB JJIS 3710POBbs U OKPY’KaIOIIEH Cpebl 110
IISITH KaTETOpHUsIM:
e A — nmpeampuaTHa, Ui KOTOPBIX YacTOTa IIPOBEJCHHS IPOBEPOK OIpenesseTcd B
3aKOHE/MHCTPYKIINY;
e Bl — npeanpusTus, moABeprarouecs 3HaYUTeIbHOMY PUCKY (€KeroIHbIe TPOBEPKH);
e B2 — mpennpusitysi, moaBeprarommecs prucKy cpeiaHeil crenenu (MpoBEpKU MPOBOAATCS OJIMH pa3
B JIBa TOJ1a);
e B3/B4 — npeanpusiTys, MOBEPraoIInecs] HE3HAYUTEILHOMY PUCKY (TIPOBEPKHU MPOBOIATCS OJUH
pa3 B TPU WU YETHIPE r0J1a);

291 anaBHeHI/Ie Fpa)I(HaHCKOﬁ aBUAIINU. KOHTpOHb, OCYIHBCTBHHEMLIﬁ Ha OCHOBaHUHU METOJAa OIEHKHU PHUCKOB.
http://www.iia.no/filestore/Komiteer/Konferansekomiteen/Presentasjoner/Bod/7PubliseringRisikobaserttilsynNorskelnternrevisor
ersForening.pdf

22 perpament (EC) Ne 882/2004 Epponeiickoro napiamenta u Cosera ot 29 anpenst 2004 roga o6 opHUHATEHOM KOHTPOJIE,
OCyLLleCTBJ'lﬂeMOM C LCJIbIO 06CCHC'~lSHI/Iﬂ IIPOBEPKU CO6J’IEO}16HI/15{ MUIIECBOTO W KOPMOBOI'O 3aKOHOJAATCIIbCTBA, MPaBuUJI,
KaCarolunxcs 3110]:)0]3])5{ JKUBOTHBIX U yCJ'lOBI/Iﬁ coaep)KaHm[ JKUBOTHBIX.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1:2004:165:0001:0141:EN:PDF

293 0611166 AIMUHUCTPATUBHOC PACIIOPSIKECHUE O IMPUHOUIIAX OCYHMICCTBIICHUA Oq)HHPIaHI)HOI‘O Haja3opa 3a COGJIIOZ[eHI/IeM
3aKOHOJAATCIbHBIX HOPM OTHOCHUTEJIIBLHO IPOJOBOJILCTBHSA, BUHA, KOpMa U Ta6a‘{HOI71 MIPpOAYKIIUH.
http://www.verwaltungsvorschriften-im-internet.de/bsvwvbund 03062008 3158100140002.htm

204 [enepanbuebiii ayaurop (2014) Hecredosanue cocyoapecmesennozo naozopa, c.26.
http://www.riksrevisjonen.no/Rapporter/Documents/2013-

2014/RiksrevisjonensUnders%C3%B8kelse AvStatligTilsynsvirksomhet.pdf
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e C — mpenmpusTHs, NOABEpraromyecs MHHUMaJbHOMY pPHCKY (TIPOBEPKHM NPOBOAATCS Ha
OCHOBaHUH KaJOObI).

Mepbl 321U THI

[IpoBepkn MOTryT MOBJEYh 32 COOOW 3HAYUTEIILHOE BMEIIATEIILCTBO B IpaBa JIMI, Ybsl JCSITEIHHOCTD
HaXOAWTCS IO/ MPUCTAIHFHBIM BHUMaHHeM. bojiee TOro, MHCIEKTOPHI MOTYT MMETh TaKWe IpaBa J0CTyIa
K TOKyMEHTaM | ITOMEIIEHUSIM, KOTOPbIe HHOTAa 00ECIIEYNBAIOT JIaxke OOJBIIYI0 CBOOOMY NEUCTBUH, YeM
Ta, KOTOPOH pacroiaraioT MPaBOOXPaHUTENBHBIC OPraHbl MIPU MPOBEJICHUU YTOJOBHBIX pacclieIOBaHUM.
B HacTosmeM mompasene onmrucaHbl HEKOTOPBIE IPHMEPHI 3aIIHTHI.

3akoH 00 HMHCHEKIIMOHHOM HAJ30p€ yCTAaHABIUBAET CIEAYIOIINE NPUHLMUIBI MPOBEICHUS MPOBEPOK:
MIPUHIIMIT HE3aBUCUMOCTH, 3alUTHI OOIIECTBEHHBIX M YACTHBIX MHTEPECOB, ITACHOCTH (Ha OCHOBAaHHU U B
npenenax ITOJHOMOYMI Ha4daJdbHUKA, HHCIEKTOPHI JOJDKHBI YBEIOMIIATH OOIIECTBEHHOCTh O CBOHMX
BBIBOJIAX U MPHHATBHIX MEpax, €CIM 3TO HEOOXOIUMO UIA 3alIUTHl MPaB IOPUINIYECKUX WU (PU3NUECKUX
JIMI WK A7s1 o0ecriedeHus] COOMIOACHUS MPEANUCAaHNs UM €TO IMOJIOKEHUH) U, YTO OCOOCHHO BayKHO,
HPUHIIT COPA3MEPHOCTH.

e lHCneKTopsl JODKHBI BBIIOJNHATH CBOM OOS3aHHOCTH TakuM 00pa3oM, dYTOOBI IpH
OCYIIECTBICHUN CBOHMX TIIOJTHOMOYMI BMEIIATEIbCTBO B ACATEIBHOCTh FOPUINYECKOTO HIIH
¢u3ugecKkoro JMIla UMENIO0 MECTO JIMIIb B TOH Mepe, KoTopas HeoOXxonuma A oOecreueHUs
3¢ (HEeKTHBHOTO KOHTPOJIS;

e [lpu BbIOOpEe Mep HMHCIEKTOPHI, IPHHAMAs BO BHUMaHHE TSHKECTh HAPYIICHHUS, NMPUMEHSIOT B
OTHOIICHWU OTBETCTBEHHOTO JIMIa Oojee ONaromnpusTHYIO Mepy, €CIU 3TO IO3BOJIUT IOCTUYb
e MHCTPYKIINY;

e [Ipu ycraHOBIEHUHM CpOKA Ul YCTpaHEHHUs HapyLICHWM, WHCIEKTOp JOJDKEH NPUHUMATh BO
BHUMAHUC TOKCCTh HAPYUICHUA, €r0 IMOCICACTBHUA A TOCYJApCTBCHHBIX HMHTEPECCOB U
00CTOATENBCTBA, ONPEACIAIONINE TEPUOT BPEMEHH, B TEUCHHE KOTOpPOro (u3MuecKoe Win
IOpPUANYECKOE JIUIO0, KOTOPOE HaXOJUTCS MOJ HaJ30pOM HMHCIEKTOpa (Jajiee - «OTBETCTBEHHOE
JIMII0»), MOXKET, JICUCTBYSI C JOJDKHOM TIIATEILHOCTBIO, YCTPAHUTh HApYIICHHs (CTaThH 4-7).

3akoHomaTenbcTBO CIIOBEHHH IBITACTCS HAWUTH OalaHC MEXIy MPaBOM HHCIIEKTOpa OeCTIPEnsTCTBEHHO
MOCEIIaTh MPENPUSATHS U BXOJIUTH B MOMEIICHUS, HE MPUHAJISKAIINE OTBETCTBEHHOMY JIUILY, H TIPaBOM
TaKWX JIMI] Ha 0TKa3 B JIOCTyIe. B 3aKOHE 3aKperyieHbl YeThIpe YCIOBUS. Takue JIMia MOTYT OTKa3aTh B
MIPOBEJICHUH TTPOBEPKH:
e cCiIM TOJJIeKallde TPOBEPKE TMOMEIICHHUsI SBISIIOTCS JKWIBIMH, M Yy HWHCIEKTOpa HeT
COOTBETCTBYIOIIETO CY/ICOHOTO PEIICHHUST;
e cCIM TPOBEJCHUE TIPOBEPKHM MOXKET CO3/IaTh CEpbhe3Hble TPYAHOCTH W 3HAYUTEILHOE
MOBPEKICHUE UMYIIECTBA MM IPUBECTH K YTOJIOBHOMY TPECIIeIOBAHHIO;
®  eCId, MO3BOJISAA TIPOBE/ICHNE MTPOBEPKH, NHCIIEKTOPBI HAPYIIAT CBOW O0S3aHHOCTHU WUTH MPABO Ha
3aIUTy KOMMEPYECKOH WM TpOPecCHOHANBFHOW TaWHBI, WM HapyIIaT IyTeM pPacKpPBITHSA
KOHQUACHIMAIBHONH WHGpOpPMAIMK  aBTOPCKOE MpaBO Ha OOBEKT HMHTEIUICKTYaIbHOHN
COOCTBEHHOCTH; UJIH
e B MOOOM JIpYyroM ciiydae, €ciid, TIO3BOJISIS MPOBEJCHUE IMPOBEPKH, HHCIIEKTOPHI HAPYIIAT CBOH
00513aHHOCTH TIO 3aIIUTe CEKpeTHOW HH(OpMAannu, KOTopas ObljIa UMM MONydeHa, aHAIOTUIHO
CBAICHHOCITY)KUTEISIM, aJIBOKaTaM, JOKTOpaM WIIU JIMIaM, 000N Apyroid mpodeccud WU
JIeSITeIbHOCTH, BKITFOYAIOIIEH Te ke 00a3aHHOoCTH (cTaThs 21).

B HopBeruu neruTMMHOCTH NPOBEACHUS NPOBEPOUYHBIX MEPONPHATHI M 0OLIas 3amuTa 3aKOHHBIX
WHTEPECOB 3aMHTEPECOBAaHHBIX JIHII 00ECIeUnBACTCSl TIOCPEACTBOM OOBIUACB M MPABOBBIX T'apaHTHH B
OTHOIIIEHWH BCECTOPOHHEH CBs3U. B COOTBETCTBHM C 3aKOHOM CTOPOHBI, KOTOPBIE €IIe HE BBIPa3HIN
CBOIO TO3WIMIO B JeJ€ IMyTEeM MOJaud 3asBICHUS WIM JIOOBIM JPYTUM CIIOCOOOM, JTOJDKHBI OBITH
YBEIOMIIEHBI 10 MOMEHTA IIPUHATHUS PEUICHMs 110 JAHHOMY Iy, U UM IPEJOCTaBISIEeTCs BO3MOKHOCTh
BBIPAa3WTh CBOIO0 TIO3WIMIO B TEUYEHHE ONPEIENIEHHOro TMeproaa BpeMeHH. [lpm ompeneneHHBIX

205 Mynununanuret r.Tpouxeitma (2008) Pykosodawue npunyunst oyeHKu pucko8 CaHumapHo2o cOCMOSHUS U 3a2PA3HeHUs
OKpydicaioujeil cpedvl npu nposedeHul nposepoxk, c. 5-6. http://filer.fmh.no/konferanser/fmh_10/risiko_retn.pdf
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00CTOSITENTLCTBAX MPEABAPUTEIILHOE YBEIOMIICHUE MOXKET OBITh HE HAIPaBIICHO, HANPUMEDP, €CIH €CTh
BECKHE OCHOBAHHUS TII0jlaraTth, 4YTO OSTO ITOMENIACT HMCHOJHEHWI0 pemreHus (ctarhs 16 3akoHa 00
aJMHUHICTPAaTHBHONH  mporeaype’’). HemocpencTBEHHOE OTHONIGHHE JUISi  DA3BUTHS — METOJOB
PETyJIMPOBaHUs UMEET, B YACTHOCTHU, TPEOOBaHKE, YTO TOCYIAPCTBEHHBIM WM YaCTHBIM YUPEKACHUSAM U
OpTraHM3aIMsSIM IO POy CBOCH NEATEIBHOCTH, TOPTOBBIM MJIM 3aMHTEPECOBAHHBIM TPYIIIaM, K KOTOPBIM
OyayT MPUMEHSTHCS MU YK€ IPUMEHSIOTCS HOPMATUBHBIC aKThI, U YbH HHTEPECH OCOOCHHO MOCTPaIaH
BCJICJICTBHAE TPOBEJACHUS TPOBEPKH, JODKHA OBITH IPENIOCTABICHA BO3MOXHOCTH BBIPA3HTh CBOKO
MO3UIIMIO JIO MPUHSATHSI HOPMAaTUBHOTO aKTa, BHECCHHMSI B HETO MONPABOK MITU €r0 OTMEHBI. TeM He MEHee,
€CIIM 3TO MOXET IOMeNlaTh, HamnpUMep, NPHUMEHEHHI0O HOPMATHBHOTO aKTa WM OCJIA0HTh €ro
3¢ (eKTUBHOCTD, YBEIOMIICHIE MOXKET OBITh HE HApaBiIeHo (CTaThs 37).

[Tpumepom momoOHOW 3ammThl sBisieTca 3akoH KopoJescrBa [lanumm 0 TpaBOBOM 3aluTe NpU
peanu3anyuy aIMUHUCTPATUBHBIMU OPraHaMM BJIACTHBIX MOJHOMOYMH M O0S3aTEIbCTB MO PACKPBITHIO
uHQOpManuKu. 3aKOH PErylupyeT CHUTyalldd, KOT/a aJIMHUHHCTPATHBHBIE OpraHbl BHE YTOJIOBHOTO
NPOM3BOJCTBA TMPOBOIAT OOBICK JKWIMWINA, JAPYTHX TOMEIIECHWH, HW3y4YaroT WM 3aJepKUBaIOT
KOPPECHOHACHIUIO, OPyrue NOKYMEHTHl WIM HMpPEIMEThl, HAPYUIAOT TalHy MEPENUCKH WM NPOBOISAT
JUYHBIA JOCMOTpP, M KOTAa 3aKOHOAATENBCTBO TPEOYET PACKPBITHS HMH(POPMALMH COOTBETCTBYIOIIUM
OpraHaM rocyapcTBeHHOI BIacT (myHKTsI 1-3 cratem 1).%

Jns mpoBeeHns 00BICKa KU, OCMOTPA WIIM H3BATHS ITUCEM H APYTUX JOKYMEHTOB, 3aKOH OINPEIeIIeT
O6IlII/Ie ImpaBujia NPOBEACHUA NPOUCAYPHI, TAKUEC KaK TpC6OBaHI/I€, YTO NMPUHYAUTCIIBHBIC MCPbI JOJIKHBI
UCIIOJIB30BaThCsl TOJBKO B CIIydae, KOT/Ia HCIOIb30BaHue 0oJiee TUIUIOMAaTHYHBIX CIIOCOOOB HE SIBIISIETCS
JOCTaTOYHBIM, I BMEIIATEIILCTBO COPa3MEpHO MpecieayeMoil nenu (cratbs 2). O0miee mpaBuiio TIacur,
YTO 3aMHTEPECOBaHHAsl CTOPOHA JOJDKHA OBITh YBEIOMIICHA HE MEHee ueM 3a 14 AHel 10 OCyIIeCTBICHHS
NPUHYAUTENEHOTO BMemaTenbecTBa. CTOpOHA MMEET MpaBo Ha 00KalloBaHUE, a OTKIOHEHUE BO3PaKEHUS
JIOJKHO OBITH CAENaHO B MACEMEHHOW (opMe, eClii Takoe UMeeT MecTo. Tem He MeHee, TpeboBaHHe 00
YBEIOMIICHUN MOJKET OBITh OMYIIEHO B CIydasx, MPEAyCMOTPEHHBIX B 3aKOHE, KOTOPHIE BIOCIEICTBUU
JOJDKHBI COOTBETCTBOBATh KOHKPCTHBIM TpC6OBaHI/IHM u npoueaype i O6OCHOBaHI/I5[ TakKoIo
uckmoueHnst (cratest 5). [IpuHyauTenpHOE BMEMIATENBCTBO JODKHO OCYIIECTBIATHCS HACTOJIBKO
«MSITKO», HACKOJIBKO TIO3BOJIIIOT OOCTOSITENILCTBA, B TOM YHCIIE, HACKOIBKO 3TO BO3MOYKHO, HE BBI3BIBAS
YHUUYTOXCHUEC WA ymep6 BmemarenscTBO HE MOXKET OCYHICCTBIIATECA OO0 MOMCHTAa BBIHCCCHUA
peui€HusA O MPUHYAUTCIIBHOM BMCIIATCIBCTBE WJIIM B CHOCOG, KOTOpLIfI NpUBOAUT K H3JIUIIHEMY
BHUMAaHHMIO (CTAaThs 7).

[Ipu momo3peHnu B COBEPIICHUH MPECTYIUICHUS MPUHYIUTEIHFHOE BMEIIATEIECTBO C IEIBI0 TOTYyUYCHUS
WHPOpMAIIMK O TPECTYIUICHUH MOXET HWMETh MEeCTO TOJNBKO B COOTBETCTBHH C YTOJOBHBIM
npon3BoAcTBOM. OHO IPUMEHSETCS TOJIBKO B CITydasiX, KOTJla BMEIIATeIhCTBO HAPABICHO B OTHOIICHUH
JIUIA, WHOTO, HEXEIIM T0JI03PEBASTCS B COBEPIIECHUHU MpecTymuieHus (myHKTsl 1 u 3 crateu 9). 3akoH
TaK)KEe COJCPIKUT ITOJIOKEHUS, HAIIPaBJICHHbIC HA 00eCIIcUeHUE ITpaBa He JaBaTh MOKa3aHHs HMPOTHB ceOs
(ctaTps 10).

IoaoT4yeTHOCTH YUpe:KIeHuil, OTBETCTBEHHbIX 32 NMPOBEAeHHE IOCYIaPCTBEHHBIX NMPOBEPOK, Mepe
001IeCTBEHHOCTBLIO

Kakx mpaBmio, KOHTPOJBHBIC OpraHbl YIPABJSIFOTCS OpraHaMH HCIOJHUTEIBHOW BIACTH W,
CJIEI0BATENILHO, HE PACIIONaraloT MPOYHbIMU HE3aBUCUMBIMU rapaHTusiMu. Ciydaid XOopBaTUU UHTEPECEH
TEM, YTO KOHTPOJUPYIOLIUN OpraH MOJUUHSIETCS HEMOCPEICTBEHHO MPaBUTENBLCTBY, 4 HE MUHUCTEPCTBY.
B XopBaTuu mpaBUTENBCTBO caMO Ha3zHAYaeT M OCBOOOXKIAET OT MOJDKHOCTH [ JTaBHOTO HMHCIIEKTOpA.
IIpaBUTENHCTBO TaKKe Ha3HAYAECT U OCBOOOXKIAET OT JOJDKHOCTH 3aMECTHTENs [ TaBHOTO WHCIIEKTOpa |
€ro TIOMOIHUKOB IO TpeUIoKeHuto [maBHOro wHcnekropa (myHKTHI 1-3 crathm 9 3akoHa o
rOCy/IapCTBEHHON MHCIIEKIINH ).

Bpeska 15. Ilpumeps! HagJ1eskameil NPAKTHKA — HHGOpMaNUs 1 PYKOBOACTBO

2% 3akoH 06 aIMEHICTPATHBHOI npoLeaype. http://lovdata.no/dokument/NL/lov/1967-02-10
297 TporeccyabHoe paso (TpHHy e sHast npakiia 1 T,1) http://www. foxylex.dk/retssikkerhedsloven-tvangsindgreb-mv/
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ﬂﬂﬂ NpeaAOTBpallICHUA BO3MOXKHOCTCH 3.]'[0yHOTp€6J'IGHI/I$I BJIACTHIO OYCHBL BaAXKHO, YTOOBI IpeaAInpuATUua
S3HAJIM B NPUHIUIIC, KAKUE€ MOIYT OXHAATHCA IIPOBEPKHU, YTO 6yILyT AO€JIaTb MHCIEKTOPBI W KaKOBBI
mpeacibl UxX MOJHOMOYHM. DTO HE 0O3HA4YacT, YTO BHE3AIIHBIC MNPOBEPKH HE MOI'YyT UMETh MECTO, HO
MMPpUHOUIIAJIbHAA BO3MOXKXHOCTb IPOBCACHHU A ONPCACIICHHOTO BUAA ITPOBCPKU HE JOJIKHA OBITH TAHOIA.

IIpumepoM HOBAaTOPCKOTO WHCTPYMEHTAa MOXKET CHYXHUTh BeO-mipmioxkenue «Kammann [loccnaity
(Company Dossier), kotopoe 6buto 3amymieno B Hupepaanpax B 2011 romy. Bxparie, «Kammanu
Hoccmaii»y (Company Dossier) sBasercss BeO-MPHIOKCHHUEM, T€ KOMIIAHHS MOXET pa3MellaTh
uHpOpMAIMIO, B TOM 4YHWCIe HH(OPMAINIO, KOTOpas OTPa)KAeT, HACKOIBKO OHA COOTBETCTBYET H
BBITOIHSIET CYHIECTBYIOLINE HHCTPYKIUH, a 3aTEM pellaTh, KaKHUe U3 OpraHOB TOCYAApCTBEHHON BIACTH
MOTYT HMMETh JOCTYN K 3Tod uHpopManuu. KoHKpeTHbIE NeTaad JOTOBOPEHHOCTH OTHOCHTEIHHO
JTIOCTYTIA TOJDKHBI OBITH COTIIACOBAHBI MEXKIY OpTraHaMH rOCYAapCTBEHHOW BIIACTH M COOTBETCTBYIOIINMU
OTpacIIeBBIMH accolanusiMy. B cirydae HEOOXOAMMOCTH HHCIIEKIIMK HAa MECTaX MOTYT BOCIIOJIb30BaThCS
npeaBapUTeIbHBIM 0030pOoM HH(OpMAIMH, YK€ pa3MEUICHHOW KOMIIaHWEH, B OTHOLICHWH KOTOPOM
MPOBOJAUTCSL TpOBepKa. Acconuanmuyd 4YeThIpex oTpacieil (pecropaHHOe O0OCITyXKHBaHWE, OTIBIX,
MIPOM3BOICTBO KaydyKa ¥ IUIACTHKA, a TAK)KEe MPEAIPUATHS 110 YTHIH3AINHA TPAHCIIOPTHBIX CpeAcTB) U 51
OpraH rocy/IapCTBEHHON BIACTH MPHCOEMHIUIACH K CHCTeMe Ha Hawasno 2014 roma.””

KoncynpratnBHas ciyx0a 1o HHBECTUIIMOHHOMY KinMmaty [ pymmer BecemupHoro 6anka okazana moMOIIb
BIacTsIM A3epOaiiskaHa B MpoBeIeHUU peopM B OTHOIIECHUH MPOBEPOK MOCPEICTBOM OCYIIECTBICHHUS
WHUIMATHUB HE TOJIBKO T10 YIIYYIIEHUIO CUCTEMBI U MIPOIeyphl IPOBEACHUS MPOBEPOK, HO U MPOBEIEHUS
¢dopyMOB [UIsi OOMEHA 3HAHMSIMA U OMBITOM MEXIY ClielHatucTaMu-nipakTikamu. B mae 2011 roga
Azepbaifkan  3amycTiin [ 'OCyJapCTBEHHBI OJEKTPOHHBIA peecTp IO TPOBEACHHUIO MPOBEPOK.
LleHTpanM30BaHHBIA AJIEKTPOHHBIM PEECTP TAKKE YCTAaHABIMBAET YETKHE IPOIEAYPHl IMPOBEICHUS
MIPOBEPOK, KaK U1 MHCIEKTOPOB, TaK M JUId CyOBEKTOB MPEINPUHUMATENILCKON JIEATEIbHOCTH, a TaKkkKe
MTO3BOJISIET OTCIICKUBATH MPOIECC, Y3HATHh PE3YJbTAT MIPOBEPKU M MPOBEPHUTH MPABIILHOCTH COOPAaHHBIX
cBefieHnid. Tereps MpeAnpIHIMATENN UMEIOT OOIBIIHIA JOCTYIT K WH(GOPMAITNH O IJIAHOBBIX TPOBEPKaX U
MOTYT IMOJaTh 3allpoC O MPOBEPKE 3aKOHHOCTH U Pa3bsCHEHUHM TPUYMH MPEJCTOAIIEH MPOBEPKH.
Oskujaercsi, 4TO 3JICKTPOHHBIN PeecTp MOBBICUT dPPEKTUBHOCTH MPOBEICHHS MPOBEPOK B OTHOIICHUH
MIPEITPUHAMATEILCKON  IeATENIbHOCTH W OyAeT CcrHocoOCTBOBAaTh COOMIOACHUIO ITOCTAHOBIICHUH
npaButenscTBa. MHbopMarus goctymnHa B aiekTpoHHOM peectpe: http://www.yoxlama.gov.az/

Uctounnk: MexayHapoaHas GpuHaHCOBas Kopropamws. Azepoatiodcan Hapawusaem memn npogedeHus
pedopm 6 chepe 2ocydapcmeenHbix NPo8epox nood pykogoocmeom I pynnwvl BcemupHnozo bauka
http://www.ifc.org/wps/wem/connect/region__ext_content/regions/europe+middle+east+and+north+afric
a/ifc+in+europe+and+central+asia/regional+priorities/supporting+smes/azerbaijan+ramps+up-+inspection
s+reform+with+world+bank+group-+support

5.2.4 3axkmnouyenus

Io xpaiiHeir Mepe B MPOILIOM, 3JI0YIOTPEOJICHNS OPraHOB TOCYAapCTBEHHON BJIACTH, OTBETCTBCHHBIX 3a
NpOBEJICHHE TPOBEPOK, SIBISUINCH TSHKKUM OpemeHeM Juis OusHeca B Poccuiickoit @enepanmu. Co
BpEMEHEM, MephI MPaBOBOH 3aIIUTHI FOPUIAMUYECKUX JIUI] U YACTHBIX MpeNIpHHUMATENeH ObUIA yCHUIICHBI
1, TIOXOXE, YTO MPaKTUKa B 3TOM OTHOIIEHUM yiydiniachk. Poccuiickas denepaius nMeeT MPaBOBYIO
OCHOBY JIA 3alllMThI IIpaB NOPUIUYCCKUX JIUI] U YaCTHBIX HpeIalI/IHI/IMaTeHeﬁ B IMpoHecce NpoBEACHUA
HAJ30PHBIX MEPONPUATHH OpraHaMH TOCYAApCTBEHHOW BIACTH, a TAaKXXKe MPOIENyp PallliOHAIBHOTO
TUTAHWPOBAHUS KOHTPOJIUPYIOIINUX OPTraHOB.

Tem He MeHee, caM XapakTep MPOBEPOK HEW30EKHO TMpenarnoiaracT ONpeAeieHHYI0 Harpy3Ky Ha
OPEANpHUsITHS M BMEIIATEIbCTBO B HMX JAEATENBHOCThb. Jlaxke B CTpaHax C XOpOLIO pPa3BUTHIM
TrOCYJJAPCTBEHHBIM YIIPABICHUEM H 3aKOHOMOCIYITHBIMH IpaXk/laHAMU YMEHbBIIICHHE M3ITUIITHUX 3aTPaT Ha
MPOBEJIEHNE IPOBEPOK BHI3BIBAET OIPE/ICIICHHBIE TPYIHOCTH.

2% Jocbe kommanwuii. http://www.ondernemingsdossier.nl/
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AHanmu3 MeXIyHApOIHON MPAKTHUKHU TTOKA3bIBAET, YTO B cepe aAMUHHUCTPATUBHBIX MPOBEPOK KITFOUCBBIM
PHCKOM 3JI0yMOTpeOIeHu sBIsSeTcs cBOOOJa BbIOOpAa OpraHu3aly / MPEANPUATHS, B OTHOIICHUH
KOTOpOro OyJeT MpOBOAUTHCS MPOBEpKa. B cTpaHax, rie mpucyTCTBYeT ciabasi CHCTeMa, OCHOBaHHAsI Ha
MOJIX0/IC OIICHKA PHCKOB, WJIM B CTpaHax, B KOTOPBIX Takas CHCTeMa BOOOIIE OTCYTCTBYET, TPYAHO
OTPaHUYNTh HArpy3Ky, BRI3BAHHYIO MPOBEACHHEM MPOBEPOK B TAKUX chepax M Ha TAaKUX MPEAMPUATHSIX,
r/Ic HEBBINOJHCHUE MPEANUCAHUNA BpSA JH HAHECET CEPhEe3HbIH Bpea OOIICCTBEHHBIM HHTEPECAM.
Jpyrumu  OOIIEH3BECTHBIMH MPOOJIEMaMH B  MEXKIYHAPOJHOH MpPAKTHKE SIBISIFOTCS  CXOXKECTh
KOMIIETCHIIMH Pa3IMYHbIX KOHTPONBHBIX OpraHoB (KaK CIEACTBHE, MPOBEACHHUS CXOXKHX WM
AHAJOTUYHBIX [POBEPOYHBIX MEPOIPHUATHI), OTCYTCTBHE OLEHKH 3(G(PEKTUBHOCTH MPOBEPOUHBIX
MEPONPHUSITHIA, a TAK)KE W3JIUIIHKNA KOHTPOJb B cepax, B KOTOPBIX JiErde BCETO BBISBUTH HAPYIICHUSI
(BMecTO TOTO, YTOOBI OPUEHTUPOBATHCS HA CIIydad HECOOIOJCHHS HOPM, BCICACTBHE KOTOPBIX MOXKET
OBITH IPUYMHEH 00JIee CEPbE3HBIN yIIepo).

[ToMHUMO KECTKUX CPENCTB MPABOBOM 3aIIUTH B OTHOIIEHUU HApyLICHUS MPaB U ONpeACiIeHUs] 00bEKTOB
MIPOBEPOK HAa OCHOBE METOJa OIEHKH PHCKOB, aHAIU3 OTAEIBbHBIX EBPONEHCKHX CTpaH OTpakaeT
OTIpeAIeTICHHYI0  JEIeHTPATM3alldi0  MPOBEICHHS]  MPOBEPOYHBIX  MEPONPHUSATHA H  BBEICHHUE
WHHOBAIIMOHHBIX (JOPM CBSI3U C MPEANPHUATHAMH, & TAK)KE B HEKOTOPBIX CITydasX MCIOIH30BAHHUE TPYTHX
MOJIXOJIOB JUI OTpeAETICHUS MPEeANPUITUI, TOJIEKAINX TPOBEPKE.

5.3 3aoynorpediiennsi B cpepe 3aKOHOAATEILCTBA O 3alIMTEe KOHKYPEHIHH

KoHKypeHTHOE 3aKOHOIATENbCTBO MPEACTABIACT COOOM KpaeyroiapHbIl KaMeHb Ui OOecTeueHUs!
HOPMAaJIbHOTO ()YHKIIMOHUPOBAHUSI PRIHOYHON SKOHOMHKH. Ero mpaBuibHOE MpUMEHEHUE 00ecTiednBaeT
CIpaBe/IMBBIC TpaBWia UrPbl AJsl BCEX YYaCTHUKOB PBIHKA, B TO BpeMs KaK IUIOXO pa3paboTaHHbBIE
NIPaBOBBIC TOJIOKEHUSI W/WIM WX HENPAaBWIbHAS MMIUIEMEHTALUs] MOTYT CEpPbE3HO HAaBPEOUTb U OaXKe
YCTPAaHUTh KOHKYPEHLIMIO B OIPEACNICHHBIX OTPacisiX 5SKOHOMHUKHU. BBIIENSAIOT dYeTblpe BUAA
370ynOTpeOIeHUH U APYTHX CIOPHBIX MPAKTHK aHTHMOHOIIOJILHBIX OPTaHOB:

e  OTtcyTcTBHE YeTKHX 3aKOHOAATEJbHbIX MOJIOKEHHI, HaTpUMep, B OTHOIICHUH KBaJTU(QUKALUU
HapyLIEHUH;

e Hepocratounass 000CHOBAHHOCTH peIIeHWi: AHTHMOHOIOIbHBIE OPTraHbl MOTYT OLEHHUTbH
CUTYaIuIo Ha pbIHKe HeanekBaTHO (B Poccwuiickoii denepanuu B nene Ne A21-2808/2009 ot 29
nexadbps 2009 rona pemreHHe aHTHMOHOIIOJILHOTO OpraHa ObUIO NMPHU3HAHO HENEWCTBUTEIEHBIM,
inter alia, moToMy 4TO BJaCTH He YCTAHOBHJIM BCEX YYACTHHKOB PBIHKA, YTO MOTJIO TIOBJIMATEH Ha
YCIIOBUSI KOHKYPEHIIMH) WJIM CcOOpaTh HEJIOCTATOYHOE KOJIMYECTBO J[0KA3aTeNLCTB. PerieHus
AHTUMOHOIIOJNIFHBIX OpPraHOB MOTYT COJepXaTh HEAOCTAaTOYHBI O0bEeM aHAIUTHYECKOTO
MaTepuana, 4To 3aTPyIHSET HWCIOJIb30BaHHE TAKUX PEIICHWH B KayeCcTBE PYKOBOJCTBA IS
NPUHATHSA ~ AHAJIOTUYHBIX  PEIIEHHH B  OYyAyIIeM, COOTBETCTBYIOIIUX KOHKYPEHTHOMY

299
3aKOHOAATCIIbCTBY, U BHOCUT HECACHOCTDb IIPH OIPCACIICHUN HAKA3AHUS;

e [loauTtuuyeckoe BMemaTeabcTBO: Hampumep, BnacTi MOTyT 00Ja/1aTh MTOJTHOMOYHSMH, STKOOBI,
00YyCITOBIIEHHBIMH TIPEUMYIIECTBOM OOIIECTBEHHBIX WHTEPECOB, ISl OTMEHBI PEIICHHH C TeM,
yTOOBI OTKa3aTh B BBbIJ@4€ pa3pelieHus] Ha KOHIIEHTPAIMIO CyOBEKTOB XO3SHCTBOBAHUSA U

20 N nonyderns nHpopmaru 06 Ykpaute cm.: OOCP (2008) 3axornodamenvcmeo u norumuka ¢ 061acmu KOHKYpeHYuu 6

Yrpaune, c. 53, 54.
http://www.oecd.org/regreform/sectors/41165857.pdf
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cormacoBannbie aeitctBus.” B IeHCTBUTENPHOCTH, Y CyBEPEHHOTO MPABUTEIBLCTBA HE MOXKET
OBITh 3aKOHHBIX OCHOBAHWN OCYIIECTBISATh TaKHE MOJHOMOYHSA, MOCKOJIBKY OHO JOJKHO
PYKOBOJICTBOBATHCS TIPUHITMIIOM OECIPUCTPACTHOCTH TIPU PACCMOTPEHUH BOIMIPOCOB, CBS3aHHBIX
¢ OOIIIeCTBEHHBIM HHTEPECOM;

e 3aoynorpebseHue MPH OCYLIECTBJIEHHUH KOHTPOJISI M IPOBeeHUH CJI1eICTBEHHbIX JAeiicTBMIi:
Kakx mpaBuio, aHTHMOHOITOJIBHBIC OpTraHBl O0JAJAIOT CHEIUATHHBIMUA ITOJTHOMOYHSIMH IS
nosydeHus: WHGOpMAIK, OOBICKa TIOMEMICHWH W W3IBATHS pPA3IWYHBIX MarepuaioB. Ecmu
3aKOHOJIaTCJIbHbIC TPEOOBAaHMS OTHOCUTEIBHO BBIHECCHHS CYJCOHBIX TIOCTAHOBJICHHM 00
OCYIIECTBIICHHH TaKWX JCHCTBHN, KaK OOBICK TOMEIICHWH W BO3MOXKHOCTH O0’KajOBaHUS,
CJIMIITKOM OTpaHUYEHBI (WM B JOCTATOYHON Mepe He MPUMEHSIOTCS Ha MPaKTHKE), CYIIECTBYET
PHUCK 3710yIOTPEOJICHUS BIACThIO B OTHOIICHUU KOHKPETHBIX XO3SHCTBYIOIIUX CYOBEKTOB. Puck
3710ynoTpeOICHHUs BIACTBIO TAKXKE MMEET MECTO B ClIydae, €CJM aHTUMOHOIIOJBHBIC OpraHbl B
JIOCTATOYHOM Mepe He 3aIHIIaoT KOHPUISHIINATFHOCTh HHPOpMAITHH.

Brigenstor 1Be OCHOBHBIX c(hephl, B KOTOPBIX CYIIECTBYET BBICOKHN PUCK 3J0YTIOTPEOICHUN BIACTHIO B
OTHOIIICHWH KOHKYPEHIIMA — TOCYAapCTBEHHBIE 3aKyNKH W TOCYIApPCTBEHHBIC MpEanpuarvs. Tem He
MeHee, TaHHbIe Cepbl KpalHE CII0KHBI, YTOOBI OBITh PACKPBITHIMU B paMKax HACTOSIIEI0 UCCIICIOBAHUS.
st Ooyiee JeTaNbHOTO aHalM3a PUCKOB B 3THUX cepax peKoMeHIyeTcss oOpaTUThCs, HAampumep, K
ucrounukam ODCP 2%

5.3.1 Poccuiickas ®egepanus

OenepanbHas aHTuMoHomoNbHas ciyxk0a (PAC Poccun) BeIMONHSET (YHKIUH aHTUMOHOIOJIBHOTO
oprana. ®DAC Poccum sBIsieTcs YIOTHOMOYEHHBIM (eiepabHbBIM OPraHOM HCIIONHUTEIHHON BIIACTH,
OCYILLECTBISIIOIINM (PYHKIMK 1O NMPUHATHUIO HOPMATHBHBIX NPABOBBIX aKTOB, KOHTPOJIIO U HAA30py 3a
COOJIIOZICHHEM 3aKOHOJATEIbCTBA B c(hepe KOHKYPEHILMH Ha TOBAPHBIX PHIHKAX, 3aIIUTHl KOHKYPEHLUH
Ha pBIHKE (UHAHCOBBIX YCIYT, AEATENBHOCTH CYOBEKTOB €CTECTBEHHBIX MOHOIOJHMHA M pPEKIIaMbl
(HACKOJIBKO 3TO YCTAaHOBJIEHO 3aKOHOAATEIILCTBOM OTHOCUTEIBHO MOJHOMOYMH aHTHMOHOIOJIBHBIX
opranoB). denepanpHas crucTeMa aHTHMOHOMONBHBIX opraHoB Poccum cocromt w3 ®AC Poccuu u
TEPPUTOPHAIIBHBIX OPTraHOB (YIpaBIECHUH).

OTBETCTBEHHOCTh 3a HapYyIIEHWE AaHTUMOHOMOJIBHOTO 3aKOHOJATENCTBA PETYIUPYETCs CTaThed 7
®OenepansHoro 3akoHa Ne 135-®3 ot 26 uronst 2006 roga (manee — 3aKoH O 3aIIUTE KOHKYPEHIIUU). 3a
HapylieHHe AaHTHUMOHOMOJIBHOTO 3aKOHOJATEIhCTBA JOJDKHOCTHBIC JIUIA OPraHOB TOCYJIapCTBEHHOM
BJIACTH, OPTaHOB MECTHOTO CaMOYIIPAaBJICHHS, JOJDKHOCTHBIE JIMIA MHBIX OCYIIECTBISIONMX (DYHKITUU
YKa3aHHBIX OPTraHOB WJIM OPTaHM3AIMH, a TAK)KEe JIOJDKHOCTHBIE JIUIA TOCYIapCTBEHHBIX BHEOKOIKETHBIX
(hOHI0B, KOMMEPUYECKUE U HEKOMMEPUECKUE OPTaHU3allui U UX JTOJIKHOCTHBIE JINIa, (PU3NUeCcKue JIuIa, B
TOM 4YHCJIE€ WHIWBUAYaIbHBIE TPEINPUHAMATENH, HECYT OTBETCTBEHHOCTh, NPEAYCMOTPEHHYIO
3aKoHOAaTeabCcTBOM Poccuiickoit denepanuu.

BI)I)Z[CJ'DI}OT CICAYIOINE HAPYIICHNA aHTUMOHOIIOJIBHOI'O 3aKOHOAATEJILCTBA!
L4 3H0yHOTp66H€HHe JAOMHUHUPYIOIIUM ITOJIOKCHUCM
L4 HeZ[O6pOCOBeCTHa$I KOHKYPCHIIUS,
L4 OrpaHNYCHNC KOHKYPCHINHU, U T.II.

Haubonee pacmpocTpaHEeHHBIMA HApYIICHUSIMHA aHTUMOHOIIOJIBHOTO 3aKOHOMATEIhCTBA  SIBIISFOTCS
CIELYIOLIUE:
e HapylIeHUE MOPSIKa IEHOOOPa30BaHHS;

300 T momygenms mHpopMarm 06 Yipanme eM.: OICP (2008) 3akonodamensemeo u RONUmMuKa 6 0G1aACu KOHKYPEHYUU 6

Yxpaune, c. 47.

http://www.oecd.org/regreform/sectors/41165857.pdf

0L Ca.: ODCP. Jobpocosecmuocms 6 cihepe 20cy0apcmeeniblx 3aKyRoK.
http://www.oecd.org/corruption/ethics/integrityinpublicprocurement.htm

OOBCP (2009) I'ocyoapcmeennvie npednpusamus u RPUHYUn coONI00eHUsI KOHKYPEHMHO20 Helumpanumema.
http://www.oecd.org/daf/competition/46734249.pdf
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® HEMpeAOCTaBJIICHUE 3asBOK, MHPOPMAIIMA aHTUMOHOTIOJIBHBIM OpraHaM / OpraHy peryJInpOBaHHS
€CTECTBEHHBIX MOHOTIOJIHIA;

® HCHUCIIOJIHEHWE B YCTAHOBJICHHBIA CPOK 3aKOHOJATENBHBIX TpeOOBaHWI (MHCTPYKIIHI) OpraHoOB
(TOIDKHOCTHOTO JHIIA), OCYIIECTBIISIONINX TOCYIaPCTBEHHBIA HAI30p (KOHTPOIIB);

e HENpPUHATHE Mep M0 YCTPAaHCHHI0O NPUYMH M YCIOBHUH, CIIOCOOCTBYIONIMX COBEPIICHUIO
aJIMAHUCTPATUBHOTO MPABOHAPYIICHUS;

e  HapylleHHE 3aKOHOAATEIBCTBA O PeKiiame, U T.1I.

B cnopax, kBam(UIMPOBAaHHBIX aHTUMOHOIIOJIIEHBEIM OPTaHOM Kak 3JI0yMOTPeOJICHUE JOMUHUPYIOIINM
MOJIO’KEHHUEM Ha PBIHKE, MMEET MECTO HapyIIeHHEe MOpsAAKa IeHOo00pa3oBaHUs. 3a HapyIICHHE MOPsIKa
[IEHOOOpa30BaHNE BO3MOXKHO HACTYIUICHUE OTBETCTBEHHOCTH B COOTBETCTBUM C YaCThIO 2 cTaThu 14.6 U
14.31 Kopmekca 00 aJAMHHUCTPAaTUBHBIX MpaBoHapylieHusx. OHAKO, HaKa3aHUsA 3a OJHO U TO IKE
HapyIIeHNE Pa3TNIHbL:

e B coorBerctBuM c dacTbio 2 crathu 14.6 Komekca 00 agMHUHHUCTPATHBHBIX MPAaBOHAPYILIECHHIAX
«MHOE» HapylleHHe YCTaHOBICHHOTO TIOpAAKa [EeHOOOpa3oBaHMsS BJECYET HAJIOKCHHE
aJIMAHUCTPATUBHOTO MITpada Ha FOPUANICCKUX JIUI] B pa3Mepe CcTa ThICSY PyOIeit;

e Crates 14.31 Kogekca 00 agMUHHCTPATHBHBIX MPAaBOHAPYIICHUSX 3a 3JIOyMOTpeOIeHwre
JOMUHHMPYIOIIMM HOJOXXKEHHEM (B TOM 4YHCIe HapylleHHE MOpsaKa LeHOOOpa30BaHuUs)
npeaycMaTpuBaeT HajloKeHHe mTpada Ha IOPUANYECKHX JIIL, KaK TPaBUIIO, B pa3Mepe OT OJHOH
COTON J0 MATHAALATH COTHIX pa3Mepa CYMMBI BBIPYYKH IPaBOHAPYIIMUTENS OT pealnu3alud
ToBapa (paboThl, YCIyTH).

Paznuna B cymmax mrpadoB 3a HapylIeHHs MOpsaKa eHooOpazoBanus orpoMHast. Ctatest 10 3akoHa o
3alIUTe KOHKYPEHLUHU CONEPKUT ONPENENSIOINN 3IeMEHT OTHOCUTEIbHO OTBETCTBEHHOCTH JIMLA, T.C.
craths 14.31 Komekca o0 aAMHHHACTPAaTUBHBIX MPABOHAPYIICHHUAX MOXXET OBITh NMPHMEHEHa K JIHILY,
KOTOpO€ 3aHHMaeT JAoMuHMpyromee nonoxkeHue. CyneOHas IpakTHKa IOKa3blBaeT, YTO €CIIU
MIPaBOHAPYIINUTENb 3aHUMAaET JTOMHHHPYIOLIEe MOJNI0KEHUE, claeayeT NpUMeHaTh ctarbio 14.31. Eciau oH
HE 3aHMMAaeT JOMMHHUPYIOLIEE IMOJO0KEHHE, NPABOHAPYIICHHE MOXET OBITh KBAJIM(HUIMPOBAHHO IO
OCHOBaHUSM, YKa3aHHBIM B cTaThe 14.6.

B HacTosAlIee BpeMs, IMPU paCCMOTPEHUU TAKUX ACII, AHTUMOHOIIOJIbHBIN OpraH 1mo CBOEMy yCMOTPCHHIO
OMpeacIACT HNPUANYCCKYHO KBaJ'II/I(I)I/IKaLII/IIO HapynieHusA, COBCPILICHHOI'O Cy@LeKTaMI/I CCTCCTBCHHBIX
MOHOMOJIMH. JTa ImpaBoOBas HEOIPEACICHHOCTb BBI3bIBAET MHOKECTBO BOIIPOCOB. HOquaeTCH, qTO IJIsd
AHTHUMOHOIIOJIBHOI'O OpraHa, a nmo3aHee Id Cyda, HC UMECT HUKAKOI'0 3HAaUCHHA, UTO JOTOBAPUBAIOIIAACS
CTOpOHa HE IIOHECIAa Y6LITKI/I, IMOCKOJIBKY cny>i<6a BO3MCCTHIa SKOHOMHYCCKHU uenecooGpa3Hy}0
CTOMMOCTbD.

Takum 00pa3oM, NPUYMHOW HApYIICHWS 3aKOHOJATEIbCTBA Yalle BCErO SBISIETCS HEINOJIHOE WIIH
HEOJIHO3HAYHOE TOJIKOBaHHME MPAaBOBBIX HOPM, B paMKaxX KOTOPOTro He oOecreumBaeTcsl Hajylexaliee
peryinupoBaHue mpaBooTHomeHUH. [IprMeHeHne mpaBuUII aHTUMOHONOJIBHBIM OPTaHOM B HapylIeHHE
NopsiIKa IIEHOOOpa30BaHUsI HOCUT MPOM3BOJIBHBIM M (HOPMATUCTUYECKUH XapakTep. 3aKOH JOJDKEH
NpU3HABaTh HapylEHHE IOpsAKa LEHOOOpa3oBaHMsA B KauecTBE 3JIOYNOTPEOJCHUS AOMHHUPYIOLIUM
MOJIOXKEHHUSM TOJIBKO B ClTydae, KOr/ia Takoe JieiicTBue (1iu 0e3elicTBrEe) MPUYMHSET YIIepo.

Bpeska 16. [Ipumepsl cyneOHBIX pa3oMpaTeabCTB, CTOPOHOH B KOTOPBIX BBICTYNAIOT OPraHbI
TrOCyAapCTBEHHOH BJIACTH, 110 BONPOCAM HAPYIICHUS] AHTHMOHONOJILHOT0 3aKOHOAATEJIbCTBA

B nmene Ne 50-79/2010 ot 13 mast 2010 rona, cBsi3aHHOTO C 3aKyIKaMH, aHTUMOHOTIOJBHBIN OpraH
JIEUCTBOBAJ C MPEBBIIICHUEM IOJIHOMOYMM, MOCKOJBKY MpEKpallleHHe TOPrOBJIM U aHHYJIUPOBAHHE
MPOTOKOJIOB 3aceJaHui KOMUCCHM O PE3YJIbTaTaX KOHKYPCHBIX TOPTOB O3HAauYaeT MPU3HAHUE TEHJIepa
HEJICUCTBUTENbHBIM. T€M HE MEHEE, UCKIIFOUUTEIBHO JAHHBIA OpraH roCcyJapCTBEHHOW BIACTH UMEET
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mpaBo O6paTI/ITBC$I B Cy,[[ C TaKUM HCKOM. 3aKIIIOUYCHHEC Cy)Ja OBLIO BCpHBIM B TOM, 4YTO B
3aKOHOAATCIILCTBC JId aHTUMOHOIIOJIBHOI'O OpraHa YCTaHOBJICH HHOM NOopAAOK NPHU3HAHUA TOProB
HCHCﬁCTBHTCHBHBIMH.

B neme Ne A21-2808/2009 ot 29 nexabps 2009 roma pelieHWE aHTUMOHOIIOJBHOTO OpraHa o
3II0YTIOTPEONCHUN JIOMUHUPYIOIIAM TOJIOKCHUEM Ha PBIHKE OTHOCHTENLHO TMPEOCTABICHUS B
MOJIb30BaHUE MecTa B KaDENbHON KaHAW3alMU JIOJDKHO OBITh MPU3HAHO HENCHCTBUTENHHBIM, €CIIH
AHTUMOHOTIOJIBHEIN OpraH HE YCTAaHOBWJI BCEX YYAaCTHUKOB PHIHKA CIIOPHBIX TOBApOB, YTO MOTJIO
MOBJIMATh HAa YCJIOBUS KOHKYpeHIMH. boyiee Toro, He OBUIO HMKAKUX OCHOBAaHHI OTrpaHUYMBATH
COOTBETCTBYIOIIMH PBIHOK YCIYyT IO MPEJOCTABICHUIO MECTa HCKIIOYUTEIbHO B KaOeIbHOM
KaHaJTU3aI1H.

B nmeme Ne A14-19818/2009 mpu mpu3HaHUM HE3aKOHHOCTH PEIICHHS aHTUMOHOIIOJBHOTO OpraHa,
MMOCTAaHOBWBIIIETO, YTO JEHCTBHSA 3asABUTEICH MpPOTHBOpedaT cTarhe 16 3akoHa O 3aImIuTe
KOHKYPCHIIMM B 4YacTH COTJIaCOBaHHBIX jevicTBuii, Cya HE OOHApyKWI HHUKAKWX IPU3HAKOB
IOPUIMYECKH 3HAYMMOTO COTJIameHusl. AHTUMOHOIIONBHBIA OpTraH He MPEICTaBHII COOTBETCTBYIOIINE
JTIOKA3aTeNIbCTBA.

B nmene Ne A14-2020/2010 Esponeiickuii Cyn mnpu3Had HEACHCTBHTENBHBIM — pELICHHE
AQHTHMOHOIIOJIEHOTO OpraHa, COIJIACHO KOTOPOMY, AEHCTBHSI I'PYMIIbI JIML, COBEPLICHHBIC C LIEJIBIO
OTPaHUYUTHh JIOCTYNl Ha PBIHOK YCIyr, OBUIM MpPHU3HAHBI B KadyecTBE 3JIOYHOTPEOJICHHS
JOMMHUPYIOUIUM IOJIO)KEHHEM, IIOCKOJIBbKY JTH OpraHM3alldd BeJM CBOIO XO3SHCTBEHHYIO
JeSITeIbHOCTD M 3aHUMAaJIN JOMUHHPYIOIIEE MOJIOKEHHE Ha Pa3HbIX TOBAPHBIX PHIHKAX.

5.3.2 Me:xayHapoaHble KpUTEPUH

Konkypenmus npeacrapusier coboit chepy ¢ 607IpmmM 00bEMOM MEKIYHAPOAHBIX HOpM. B dacTHOCTH,
oTHocutensbHO EBpormeiickoro coro3a MoxHO ymomsHyTh ctatbu 101 u 102  JloroBopa o
¢ynaxmronupoBanuu EBpomneiickoro Corosza (JPEC), HampaBieHHbIE, COOTBETCTBEHHO, B OTHOIIICHUH
KapTeJIbHBIX COIJIAIICHUH U 3J10yNOTPEeOJICHUs] IOMUHHPYIOLUIMM IIOJIOKEHHEM. TeM He MEHee,
MEXKIYHApOIHbIE CTaHAAPTHI B cepe KOHKYPEHIIMH KaK TAaKOBbIE HE MMEIOT NPSMOTO OTHOLICHHUS K
JAHHOMY HCCJEJOBaHMIO, KOTOpPOE€ HAIPaBICHO Ha OCBEIIEHHE BONPOCOB 3JI0YHOTpeOIeHus
TOCY/JapCTBEHHOM BJIACTBI0 M MX HpefoTBpameHue. JloctaToyHo ckazaTh, 4To cTathsd 101 JIPEC
COJEPKUT MCKIIOUYEHHE, IPUMEHUMOE IIPHU OIPEIENCHHBIX YCIOBHAX, K MPUMEPY, €CJIN 3alpelicHHbIC
COTJIALIEHUs] CIIOCOOCTBYIOT YJIYHIIEHHIO NPOU3BOACTBA WM PACIpPElelIeHHIO TOBAPOB, COAEHCTBYIOT
TEXHUYECKOMY WM 3KOHOMHYECKOMY MPOTPECCy, MpPeNoCTaBisAsl MOTPEOUTENSIM  CHpPaBEAIMBOE
pacrpeneneHue cozaaBaeMbix Osar. Takoe MmojioXKeHue npeanosiaraeT «MIrKUi) NOAX0. K COTTIalleHUsIM,
KOTOPBIE CIIyKaT OIPE/IeIECHHOMY 3aKOHHOMY OOLIECTBEHHOMY MHTEpECY.

K Teme naHHOro HCCleIOBaHUS TAaKKE€ MMEIOT OTHOLICHHE OOILIMe MEeXIyHapOIHBbIE CTaHAAPTHI IO
3aIUTE OCHOBHBIX IIPaB, B YACTHOCTH, B paMKax IPOLEAYP aAMUHUCTPATUBHOIO paccienroBaHus. TeM He
MeHee, KaK MPaBuIIo, 3TO HE XapaKTEePHO JIs MOJTUTHKH B 00J1aCTH KOHKYPEHIUH.

Yacts cneun(uUecCKMX PpPEKOMEHAATENBHBIX  CTaHAAPTOB, KOTOPbIE OTHOCSATCA K  BOIPOCY
JOOPOCOBECTHOCTH Y TIPO3PAYHOCTH peaTN3aliy MOJUTHKY B cepe KOHKYPEHIINH, MTPECTABISIOT COO0H
Pexomennamun Coera OICP no BonpocaM causinusi  noraomenns.’”” B JoKyMeHTe y4aCTHHKAaM
ODCP pexkomenmyercs 00eCIICUNTh:
® [IPO3pA4YHOCTH IMPABWI, MOJUTHKH, IPAKTUKU W IIPOLEAYDP, KOTOpBIE CBA3AHHBI C IIPOLIECCOM
CIINSAHHA WIIH ITOTJIOIICHUSA,
® CBOEBpPEMEHHOE YBEJOMJICHHE YYAaCTHHKAMH MPH CIUSHUH O MpoliemMax B cdepe KOHKYpPEHIHH
JUTSI BOBMOYKHOCTH UX CKOPEHUIIIET0 yCTpaHEeHHS,
® [PaBO YYaCTHHKOB IPH CIUSIHUM OOpaTUTHCA B OTAEIBbHBIM CyqeOHBIA OpraH Ajs 00KaloBaHUS
pELIEHNH, YIIEMIISIOMNX UX paBa;

%2 ODCP (2005) Pexomenoayuu Cosema no 60npocam CIusHus U NO2NOULCHUSL.
http://acts.oecd.org/Instruments/ShowlInstrumentView.aspx?InstrumentiD=195&InstrumentPID=191&L ang=en&Book=False
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® BO3MOXHOCTh OOPAaTUTHCS 32 KOHCYJbTAIMEH B OpPraHbl IO BOMPOCaM B cpepe KOHKYPECHIIMU Ha
KIIFOUEBBIX CTAUSAX MpoLecca MPOBEACHUS IPOBEPKU;

® TIPaBO BBIPA3UTh MHEHHE TPETHHX JIUII B XO/€ TIPOIEcca MTPOBEICHUS TPOBEPKH;

®  3aMHUTy KOMMEPUYECKOi TalHBI U APYrol KOHPUACHITHATEHOW HH(OPMAITHH.

5.3.3 TocymapcrBa-uiensiCoBera EBponbl

B »TOlf WacTM TIIaBBl paccMaTpPHWBAETCS CHUTYalHs, CIOXKWBINAsCS B TISTH JAPYTUX TOCYIapCTBax-
yaactHukax CoBera EBpomsr — B ®epepatuBHoit PecmyOmuke ['epmanms, JlarBum, Hopseruw,
Coenunennom KoponesctBe u Ykpaune. Kaxknmas cTpana u3ydanach OTHENBHO, C HMCIOJIb30BaHHUEM
cienyomero gpopmMara:

AHTHUMOHOIIOILHEIC CHV)K6I)II 3)ICCI) 6y2[CT MPUBEACHO HANMCHOBAHNEC KOMIIECTCHTHBIX OPraHOB, KOTOPOC
YCTAHOBJICHO B 3aKOHOJAATCJIILCTBE COOTBETCTBYIOIIUX CTPAH.

Undopmanusa s cropod: Kakumu cnenuanbHbIMH NpaBaMy OOJAJalOT CTOPOHBI AJS MOMYYCHUS
WHQOpPMaLMK B XOJ€ TNPOLEAYphl TMPOBEACHUS NPOBEPKH / paccienoBaHus (HECMOTpS Ha oOIue
MoJIo’KeHusT 0 cBobone mH(popmanun)? [lpu ycmoBum Hammuus uHGOPMAIUH, KaKUM 00pa3oM OpraHbl
rOCyJapCTBEHHOM BJIACTHU AOJKHBI €€ MPEJOCTABIIATH?

CrenuyanbHble TOJHOMOYHUS aHTHMMOHOIIOJIBHBIX Ciyk0: B dYacTHOCTH, Kakue IpaBa HMMEIOT OpTraHbI
TOCY/IapCTBEHHOH BJIACTH, YTOOBI 3aTPe0OBaTh IOKYMEHTHI U IPYTYIO0 HH(POPMALINIO, TTOITyIUTh AOCTYIT U
MPOBECTH OOBICK TOMEIICHUH, U3bATh MaTepuanbl? Kakue MMEIOTCS BO3MOXXHOCTH OO0XKalOBaHUS,
rapaHTHUPOBAHHBIC B X0JI¢ CYI€OHOIO MTPOU3BOACTBA?

Bo3moxHOCTB OCIIOPUTH  OKOHYATCJIBbHOC PCIICHUC!: Kakne wuMeroTcss BO3MOXXHOCTH OCIIOPpUTH
OKOHYATCJIbHBIC PCIICHUA aHTUMOHOIIOJIbHBIX OpFaHOB?

I'epmanus

AnTuMOHONONBHBIE cayxObl: DenepanbHOoe ympaBieHHe Mo 0Ooppbe ¢ kapremsimu, DemepanbHoe
MHUHHCTEPCTBO KOHOMHUKHU U TeXHONOTu# (¢ 2013 . — 5KOHOMHMKH M 3HEPreTUKH) U COOTBETCTBYIOILUE
BBICIIME OpraHbl BiacTd 3eMenb (myHKT 1 crareu 48 3akoHa o Oopsbe C OrpaHHMYEHHSIMH
KOHKypeHrmn).

Hudopmarus s ctopoH: 3aKoH 0 00pr0e ¢ OrpaHUYCHUSIMH KOHKYPEHIIUN YCTaHABIMBACT Ba)KHEHUIITHE
poleaypbl 0OMeHa UH(popMaIMeld MeXay CTOPOHaMH 1o jaeiy. Ilpu mpoBeneHUH aJMUHUCTPATUBHBIX
MPOIIETyp AHTUMOHOIIOJBPHBIMUA OpraHaAMH YYaCTHHKH HMMEIOT NPABO BBICKA3bIBATh MHEHUS (IMyHKT 1
ctathl 56), a OpraHbl TOCYAApCTBEHHOW BIACTH MOTYT IPEIOCTABUTH TAKYI0 BO3MOXXHOCTH TaKXkKe
MPEACTABUTEIISM TIOCTPAAABIINX JIMIT OMIPEACIEHHOTO JeJI0BOTO KpyTa (IIyHKT 2 cTaThu 56). Kpome Toro,
CYIIECTBYET BO3MOXXHOCTb ITPOBECTH OTKPHITOE OOIIECTBEHHOE O0CYX/ICHHE HA OCHOBaHUM XOJIaTaliCTBa
WJIH TI0 MHUIIUATHBE CAMOT0 OpraHa TOCyJapCTBEHHOW BIAacTH (IyHKT 3 cTaTtbu 56).

3anHTepecoBaHHbIe JIMIa Oe30TiaraTelbHO JOJDKHBI OBITH YBEJOMJICHBI 00 W3BATHU KOTO-THOO
umymectBa (myHKT 1 crateu 58). OOOCHOBaHHBIE pEIICHHS AHTHMOHOIIOJIBHBIX OPTaHOB JOJIKHEI
NPEIOCTABIATHCS YIaCTHUKAM IO €Ty ¢ PEKOMEHIAMsIMH, HAlPUMEP, TAKUMHU KaK JOCTYIIHbIE CPEICTBA
npaBoBod 3amuThl. OHU TakkKe JOJDKHBI OBITh YBEIOMIICHBI, €CIIM TPOBEJCHHE TPOIEAYPHI
npekpaiiaercs 0e3 BbIHeCeHHUs pelneHus (ctaThs 61). Takoe pelieHHe JOJDKHO OBITh ONMYyOJUKOBAHO B
COOTBETCTBYIOIIEM O(QHUIIMATBHOM BECTHUKE (CTaThs 62).

IIpn mpoBeaeHWH agMUHHCTPATHBHBIX TMPOLEAYDP MAJS BBISABICHHS HAPYIICHHH TakKe MPUMEHSIOTCS
o01ye mooKeHus: 3aKoHa 00 aIMHHUCTPATHBHBIX NPaBOHAPYLICHUSX, peryiaupyomue inter alia Takue
BONPOCHI KaK [TPaBO Ha 03HAKOMJIEHUE C MaTepualaMy Jena.

%03 3akom 0 GopsGe ¢ orpaHMYeHUAMI KOHKypeHwun. http://dejure.org/gesetze/ GWB
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CroenuanbHble MOJHOMOYMS aHTUMOHOMNOJBHBIX cAayx0: B Xome aAMUHHCTPaTHBHBIX MPOLEIYP
AQHTUMOHOIIOJIbHBIE OpPraHbl MMEIOT HPaBO IPOBOIHUTH JIIOOBIE CIICACTBEHHbIC IEHCTBHS M COOHMpATh
mo0ble HeOOXOaUMbIE JaHHBIE B KadecTBE JOKa3aTenbCcTB (MyHKT 1 ctathu 57). AHTHMOHOIOJBHBIE
OpraHsl MMEIOT MPaBO M3BIMATh INPEIAMETHI, KOTOphlE MOTYT MpEACTaBISATh HMHTEPEC B KauyecTBe
JOKa3aTeNbCTBA TPU TMPOBEICHHM paccieqoBaHus. B TeueHwe Tpex OHEH ¢ MOMEHTa H3IbATHUS
AQHTHMOHOIIOJIBHBIE OPraHbl JOJDKHBI OOPAaTUTHCS B MECTHBIM CyJ JUISL MOJYYEHHUS COOTBETCTBYIOLIETO
CyneOHOro IOATBEP)KIOCHUS TAaKOrO H3BSATHA B TOM paioHe, e OHO MMENO MECTO, €ClId HH
3aWHTEPECOBAHHOE JIUIIO, HU €ro JI000H COBEpIICHHONETHHH POJICTBEHHHUK HE MPHCYTCTBOBAIU MPH
U3BSITHH, a TaKKe €CIM 3auHTEPECOBAHHOE JIMLIO WJIH B €ro OTCYTCTBHE COBEpPLICHHOJETHHUH
POACTBEHHUK SIBHO BO3paXalM IPOTUB M3bATHs. 3aUHTEPECOBAHHOE JIUIO MOXKET B JII00OOH MOMEHT
XOJaTalCTBOBaTh O CyAeOHOM TmepecMoTpe W3bATHA(IYHKTH 1-3 cratem  58). OOBICK MOXeET
OCYIIECTBISTHCS UCKIIFOUUTEILHO HA OCHOBAHWH Pa3pEILCHHs CYlibsl, KOTOPOE MOXKET OBITh 00KaTOBaHO
B COOTBETCTBUH C YTOJOBHO-IPOLIECCYJIbHBIMH HOpMaMy (B CPOYHOM HOpsIKe U B pabodee Bpems
00BICK MOJKET OCYILECTBIISITHCS TAKKe 03 MOJTYUECHHUSI COOTBETCTBYIOIIETO Pa3pelieHus cyIbH) (MyHKT 4
cratbu 59).

[TomHOMOYHS TIpH TPOBEACHUM aJMHHHCTPATHBHBIX TPOIEAYP IS BBIABICHHS HApYLIICHUH TaKKe
ompenensoTes B 3akoHe 00 aIMUHHUCTPATHBHBIX PaBOHAPYLICHUSX.

B03MOKHOCTE OCHIOPUTH OKOHYATENILHOE pelieHue: B xome pa3ouparenscTBa O KOHTPOJIE CIHSHUS WIN
MOTJIONICHHUST KOMITAHUM MOTYT oOkanoBarh pemienne B DemepaabHOM yopaBieHHH MO0 Oopwbe ¢
KapTCHSIMI/I 110 (I)aKTI/I‘-ICCKI/IM nu IOpI/IZ[I/I‘IeCKI/IM OCHOBAaHMHsAM, YTO BO3MOKHO HpI/I IIOJTHOM q)aKTI/I‘IeCKOM nu
opuandeckoM mepecmotpe perrerus (ctatbu 70). Cya caMOCTOSTEILHO MOKET PaccieIoBaTh BCe (HaKThI
B IIOJIHOM O0BEME.

Ecnu neno kacaercst aAIMHHUCTPATHBHOTO TIPOM3BOCTBA O COBEPIICHHH NpaBoHapyuieHus, OexepansHoe
yIpaBJIeHHe 10 OOphOe ¢ KapTeIsIMH pacCMaTpHBaeT TaKue >KanoObl B IIEpBYIO odepenb. Eciu perienne
ocraercsi 0e3 H3MEHEHHsI, OHO BHOBb MOKET OBITh 00KANOBAHO B Cy/E MO (PAKTHUECKUM M IOPHINUECKIM
ocuoBanusam. >

JlarBus
AHTUMOHOTIONBHAS  ciryk0a: CoBeT 1O  KOHKYPEHIIMHM -  aJMHUHUCTPAaTUBHOE  YYpEXKIEHUE,

MOJKOHTPOJIBHOE MUHHCTEPCTBY SKOHOMUKHA. COBET COCTOMT M3 TPEX YICHOB COBETAa MPH MOJAEPKKE
VCTIOTHUTENBHOM AupeKiuy (MyHKT | ctathu 4, myHKT 1 cTaThir 5 3aKOHA O KOHKYPEHIHH).

Wndopmarus s cTopoH: 3aKOH O KOHKYPEHIIMH COJEPXKUT HECKOIBKO KOHKPETHBIX ITOJIOKEHUN
OTHOCHUTENFHO MPEAOCTaBICHUSI MHPOPMAIH CTOPOHAMH T10 JIeTy. B 4acTHOCTH, yHYaCTHUKH PHIHKA HIIH
JPyroe JIUIO0, B OTHOIIEHUH KOTOPBIX MPOBOAUTCS OOBICK, JTOJKHBI OBITh YBEIOMJICHBI O CBOMX IpaBax
nepen npoBeneHWeM o0bicka. OHM WMEIOT TPaBO MPHUCYTCTBOBAaTH B XOJ€ OOBICKA, BBHIPAKATh CBOU
3aMeYaHusl W TIOXKEJNaHWsl, CAMOCTOSITEIbHO O3HAKOMHTHCS C TPOTOKOJOM CyJAeOHOrO 3aceaHus |
npuiaraeMeiMi JoKyMeHTamu (ctathsi 9.3). B mpoTmBHOM ciydae, cTporoe TpeOOBaHHE YBEIOMIISTH
MOJIO3PEBAEMOT0 O Hayalle IMepecMoTpa Jielia He MpeaycMarpuBaeTcs (CTaTbs 3aKOHA O KOHKYPEHIIWH,
KOTOpasi, CKOpee BCero, HapyllleHa JO0JDKHA OBITh JOBEACHA IO CBEIEHUs Mmozjo3peBaeMoro, ecim CoBeT
M0 KOHKYPEHI[MM 3alpaliinBaeT MH()OPMAIMIO OT mozjo3peBaecMoro (myHKT 4 crathu 26)). CoBeT o
KOHKYPEHIIUH JOJDKEH MPeJOoCTaBUTh WHGOPMAIMIO B NMHCHMEHHOM BHJE, KaK TOJBKO OH IIONyYUT
HEOOXOIUMBIE CBEICHMS Uil NPHUHATHS pEHIeHUs. 3aTeM CTOPOHBI MOTYT O3HAKOMHUTBCS C JIEJIOM;
BBIPA3UTh CBOE MHEHHE M JIOTIOJTHUTH CBEACHMS (ITyHKTHI 6 U 7 cTaTthu 26).

4 0ODCP (2012) Opeanusayuonnvie u npoyedypHuvie ACREKmMbl  63AUMOOMHOUECHUL  MeNCOY
AHMUMOHONOILHBIMU OP2AHAMU U CYOAMU: OOHOBNIEHHA UHpOpMAYUs OMHOCUMENbHO 0DecheueHUs.

npOYeccyanbHol 000POCOBECMHOCHU U RPO3PAYHOCMU, C. 47.
http://www.oecd.org/daf/competition/ProceduralFairnessCompetition%20AuthoritiesCourtsandRecentDevelopments2011.pdf

%05 KonkypenrHoe npaso. http://likumi.lv/doc.php?id=54890
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CrenyanbHbIe TIOTHOMOYHUS aHTHMOHOIOJBHBIX cinyk0: HMcmomautensHas pumpekius CoBeta 10
KOHKYPEHIIMH YIIOJTHOMOYEHA, CPEIH MPOYEro, 3ampalinBaTh W MOIy4YaTh HEOOXOIWMBIE CBEIACHHS OT
J000T0 JTUIA ISl BEIIOJTHEHUS CBOMX IIefiel (B TOM duciie HH()OPMAIIHIo, COIEPIKaIIyl0 KOMMEPIECKYIO
TaliHy), a TaKXXe¢ MUChbMCHHBIC U YCTHBIC OOBSICHECHUS, M3bIMATh MMYIIECTBO M JOKYMEHTHI Y4aCTHUKA
pPBIHKA WJIM acCOIMAIMM YYAaCTHHUKOB PBIHKA, KOTOPOE MOXET HUMETh BaKHOE 3HaueHue B jaene. Ha
OCHOBaHUM CyJeOHOTO IIOCTAaHOBJICHHWS, 0e3 TMpeIBapUTEIFHOTO YBEAOMJIEHHS W B TIPUCYTCTBUHU
TIOJTUINH, WCIONHUTENbHAS AUPEKIMS HWMeeT MpaBO IIONyYaTh AOCTYIl B HEKWJIbIE IOMEIICHUS,
TPAHCIIOPTHBIC CPEJICTBA, KBAPTUPHI U T.II., & TAKXKE MPOBOJAUTH OOBICK B MPUHYIUTECIHHOM IOPSJIKE,
3ampemarh MPUCYTCTBYIONIUM JIMIIAM IIOKAATh MECTO IIPOBEIECHHSI MPOBEPKH O€3 pa3pelieHus,
BPEMEHHO OIEYaThIBATh MOMEIICHHS, TPAHCTIOPTHBIE CPENCTBA, 3/aHUs, CKIAABl M APyrue OOBEKTHI, C
LEJIbE0 00ECTICUCHUsT COXPAHCHUS JI0KA3aTeNbCTB, U T.1. (IyHKT 5 ctaTthul 9). ['ocymapcTBeHHas MOIUIUSL
JTOJI’KHA OKa3bIBaTh COJNCHCTBUE IIPH BBITIOJHEHUH CIICCTBCHHBIX MEPONPUATHH (ITyHKT 9 cTaThu 9).

3aMHTEPECOBAHHOE JIMII0 MOXET TOoJaTh JKajgo0y B OTHOIICHHH CyJNEeOHOTO ITOCTAHOBJICHUS
MPEJICEATENI0 Cy/la, KOTOPBIM JOJDKEH PacCMOTpPETh anoOy B TedeHue 10 1qHEH B TIPUCYTCTBUU
mpecTaBuTeneil uermna (myHkT 4 crateu 9.1).

Bo3M0XKHOCTh OCIIOPUTH OKOHYaTenabHoe pemeHue: Pemenns CoBera 1o KOHKYPEHIMH 32 UCKIIOUEHUEM
pemieHnid 00 MHUIMMPOBAHMM J€la M O NPOIJICHUH CPOKa Ul HPUHITUS PELICHHS, MOTYT OBITh
00:KaJI0BaHbl Y4aCTHUKOM PBIHKA B OKPY>KHOM aJIMUHUCTPATHBHOM Cy[€ (IIyHKT 2 CTaThH §).

Hopserus

AHTHMOHOTIONEHBIE CITYKObI: B COOTBETCTBUM € 3aKOHOAATEILCTBOM aHTHUMOHOTIONBHBIMH OpraHaMu
SIBJISIEOTCSL  KOPOJIb, MHUHHUCTEPCTBO M AHTHMOHOIIOJIBHOE ympapieHue (craThd &8 3akoHa O
KOHKypeHwm).

Wndopmarus ans cropos: [IpaBo Ha JO0CTyn K HHPOPMAIIUK HE IPUMEHSIETCSI K HEKOTOPBIM KaTeTOpHUsIM
JIeJl ¥ pelleHUsIM AHTHMOHOIIOJIBHOTO YIIPaBJICHUS A0 OKOHYaHMS paccMoTpenus nena. lpencrasurensam
OPEANPHUATUH B OTHOLICHUH KOTOPBIX MPOBOAUTCS PacCieNoBaHHE AHTUMOHOIIOJIBHBIM YIPaBICHHUEM,
10 TpeOOBaHUIO, JNOJDKEH MPEAOCTaBIATHCSA AOCTYH K JAOKYMEHTaM Jena, MoKa Takod JOCTyH He OynaeT
MIPUYUHATH yIIepO WM MPEACTaBIATh YTPO3y JUIsl paccie0BaHus MK TPEThUX JHIL (cTaThs 26).

CrenuanbHble MOJHOMOYMS aHTHMOHOIOJNBHBIX CIYX0: AHTHMOHOIOJIBHBIE OPTaHbl YIOJHOMOYEHBI
notpeboBaTh IOy WHPOPMAIMIO U HOCHTENN TaKOH WHPOpPMAIUK, HEOOXOAUMBIE JUIsl PACCMOTPEHHUS
JieTia WJTH BBITIOJTHEHUS JOTOBOPHBIX 00s13aTenbeTB HopBernu B OTHOIIEHHH WHOCTPAHHOTO TOCYIapcTBa
WM MEKITyHApOIHOM opranu3anuu (ctatbs 24). B momckax goka3aresibCTB, KOTAa HMEETCs JJ0CTaTOYHO
OCHOBaHHWH M0/I03peBaTh O COBEPUICHWU HAPYIICHWH, AHTUMOHOIIONBHOE YIpPaBIEHHUE HMMEET IPaBO
3aTpe0oBaTh JIOCTYNl B MOMEIICHHS, a TaKKe B JKWIIbIe MOMENICHHUS, KOTJa €CTh 0COOble OCHOBaHHUS
nojaraTb, 4YTO TaM HAaXOMSATCSI JOKA3aTeNbCTBA. YTPaBICHUE TaKKE€ MOXKET U3bATh MPEAMETHI, KOTOPbIE
UMEIOT 3HaueHHEe B KaYeCTBE JIOKA3aTeNbCTB JUIsl NaNbHEHIIEeH OlIEHKH, a TaKkkKe oredaTaTh MOMEIICHNS,
HAJIOKUTh apecT Ha cyeTa W HEeoOXOJMMbIC JOKYMEHTHI B XOJe pacciefoBaHusa. Jist nocTyna K
OXpaHAEMBIM JOKa3aTesIbCTBAaM, AHTHMOHOIIOJIBHOE YIPABICHUWE JOJDKHO MOJNYyYUTh CyneOHOoe
MIOCTaHOBJICHHE 3apaHee. 3aMHTEPECOBAHHOE JIMLO HE JOJDKHO OBITh YBEJOMJIEHO O TaKOM XOJaTaiicTBe,
IIOCTAaHOBJIIEHUH M O00XKaJoBaTh €ro, IMOCKOJIBKY 3TO OyJIeT MMeTh IPHUOCTAHABIHMBAIOIIEE CHCTBHE.
AHTHUMOHOIIOJIFHOE YIIPaBICHHE MOXKET IMOTPeOOBaTh MPUCYTCTBHE MOMUIMK. Eciin HeT BpeMeHH XIaTh
CyJaeOHOro TOCTaHOBJICHHS, AHTHMOHOIOJBHOE YIMPaBICHHE MOXKET NOTpeOOBaTh, UYTOOBI MOIULMS
obecrieunsia COXpaHHOCTh MECTA, I'/Ie HAXOAATCS JOKa3aTeNIbCTBA, /IO MOITyUCHHUS TIOCTAaHOBICHUS (CTaThs
25).

BO3MOXHOCTh _OCHOPHTL OKOHYATENBEHOE pellieHHe: MUWHHCTEPCTBO MOXKET OTMEHHTh pellcHHE
AHTUMOHOTIOJIBHOTO YIIpaBJIEHUs, Jake eclii He Obuta mojaHa jxaimoOa (ctarest 8). beumm omacenus

306 3aK0H 0 KOHKYPEHLIUH MEXY NPpeIIpUATUAMHI U KOHTPOJIE 32 KOHIEHTpaluel npe upusaTuii (3aKoH 0 KOHKYPEHIIUN).
http://lovdata.no/dokument/NL/lov/2004-03-05-12?g=konkurranselov*
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MmoJlarath, 4TO TAaKOW MpOIEAype MepecMoTpa HE XBaTaeT aBTOHOMHOCTU. Hamoxxenue mirpadoB He
MOXET OBITh 00’KaJIOBAHO HMHBIM CITIOCOOOM, KpOMe KaK B CYJACOHOM ITOpSIIKE.

Coenunennoe KoposaescTBo

AHTUMOHOTIONBHBIE cIy)O0bI: Jlo 2014 roga meiicTBOBaNO Ba COOTBETCTBYIOUINX OpraHa - YTpaBJieHHE
o 10OpOCcoBeCTHOH Toprosie n Komuccns mo KOHKYpEHIIMH. Y IpaBlIeHUe 10 T0OPOCOBECTHON TOPTOBIIe
SIBIIICTCS TJaBHBIM OPraHOM, OTBETCTBEHHBIM 3a IPUMCHCHHE U TNPUHYIUTEIHLHOC WCIOJHCHHE
3aKOHOAATENhCTBA TI0 BOMPOCaM KOHKypeHIH. VccienoBaHue CIMSHUN W PBIHKOB MPOBOAHUTCSA TAKKE
Komuccuet mo koHKypeHIHMH (Jamie BCEro MO YBEIOMIIEHHIO YTpaBiIeHHA IO J00pOCOBECTHOU
Toproaiie). Oprad o BOmpocaM KOHKYPEHIIMH U PHIHKOB CTall MOJHOCTHIO NeiicTByomuM B 2014 roga u
coyeTaeT B cebe MHOXKECTBO (YHKUHUI 000MX BhIIIEYKa3aHHBIX YUpekAcHUH. TeM He MeHee, ocTalbHas
4acTh mmojpaszena OyaeT KacaTbCsl OpraHoB, AercTByromux 10 2014 roga.

Hudopmammst s cropos: [Ipy  OTKpbITUM  OQHIMATBHOTO  pacciefoBaHUs, YTpaBICHUE TI0
nobpocoBectHoit Toproie CoenuHeHHoro KoponeBcTBa Ha CTaguM pacciefOBaHMs HAIpaBIsieT
OPEANPUATUSIM ~ YBEJOMUTEIBHOE MHCBMO «C H3JIOKCHHEM KPaTKHX CBEACHHH O MPOBEICHUH
pacciesoBaHMs M CChUIASCh HAa COOTBETCTBYIOIEE 3aKOHOMATENLCTBO, C PACHHCAaHUEM B KaXIOM
KOHKPETHOM CIIy4ae, a TAK)KE OCHOBHBIMU KOHTAKTHBIMH JIAHHBIMH TaKUX YIOJTHOMOYCHHBIX JIHIL] TPYIIIIbI
KaK PyKOBOJHTENb, TUPEKTOp MPOEKTA M CTAPIIHii OTBETCTBEHHBIH coTpyaHmK».”’ VIpaBieHHe Takke
00si3yeTcss B 1enoM oOecreduTh OOHOBJICHUSI CBEICHHH O KOMIIAHMSX B XOJE pacclelOBaHU H
YBEIOMJISITH 00 3TOM O(UIMATBHBIX HCTIOB MO TeledoHy WM B MUCBMEHHOH (opme. YIpaBieHue
HO/ICP)KUBACT YYaCTHUKOB B KypCe «COCTOSIHUSI JIeN» B XOJE PAcCleIOBAHMUs, B YACTHOCTH, C MOMEHTA
O(UIMANTBEHOTO OTKPBITHS J€ja, IO MPUHITHS PELICHUs O IIeIeCO00pa3HOCTH IOJAYd 3asBICHUS O

BO3paXXCHUAX, ITOCJIC MPEAOCTABJICHUS 3a4BJICHUA O BO3PAKCHHUAX U B IPYTUX CﬂyanX.308

Bpe3ka 17. IlpuMepbl HaAJIexKaLIeld IPAKTUKA — PYKOBOASIIIME IPUHUMIIBI OLEHKHU CIUSIHUS U
noryomenus B Coenunennom KopoJiesctse

Bo3MOXKHOCTH 3710ymOTpeOJICHUs BJIACThI0 M HEOOOCHOBAHHOM CBOOOMON JEHCTBUN YMEHBIIIAOTCS,
KOIIa 3aMHTEPECOBAHHBIE CTOPOHBI 3HAIOT MPHUHLIMIIBI, JEXKAIIUE B OCHOBE MOJUTHKY, U NPOLUEAYPHL,
KOTOPBIM CIJIEAYIOT OpraHbl rOCYyJapCTBEHHOM BJAaCTH B paMKax IPaBOBOTO MOJS, KOTOPOE WHOT/AA
MOJKET OBITH IOCTaTOYHO MIUPOKKUM. [IpMepoM 3TOT0 MOXKET CIIyKHTh PyKoBoAAIIME TPUHIIUIIBI T10
OIICHKE CITUSTHUS ¥ TOTIIOMIEHH, onyOimKkoBaHHbIe KoMuccHel Mo KOHKYpEHIH U Y TIPaBIeHUEM T10
JI0OpPOCOBECTHOM TOPromiie. BaxkHO OTMETUTH, UTO OIMyOIMKOBAaHUE TAKUX PYKOBOISIINX MPHUHITUTIOB
MPETYCMOTPEHO 3aKOHOM, TPEOYIOMKUM OT YTIpaBlIeHuUs 1Mo 10OpOBOJIIbHON Toprosie u Komuccuu mo
KOHKYPEHIIUH TO/TOTABIMBATh U OMYOJHKOBBIBATH OOIIME PEKOMEHJAIMU W JaHHBIE O CO3/aHUH
crpaBovHOl nHGOpMarmu 1t Komuccnn YmpaBneHueM 1o 100pocoBEeCTHON TOPTOBIIE, KOTIa IMEET
MECTO COOTBETCTBYIOIIAs] CUTYaIlUsl 10 CIUSHUIO WM TOTJIOMIEHUIO, M CO3J[aHhe TaKOW CHUTyalluu
MIPUBENI0O MM MOXET IPHBECTH K CYIIECTBEHHOMY YMEHBIIEHUIO KOHKYPEHIIMM, TakXke Kak |
paccMOTpeHHE TaKOW CrHpaBOYHOW WH(OpPMANWK, W TO, KaK COOTBETCTBYIOIIHE MPEUMYIIECTBA
norpeduTeneld MOTryT TOBIMATh HAa TPUHSATHE NPHUHYIUTENBHBIX Mep OTHOCHUTENBFHO TaKoH
cnpaBouHol nHMopMmanuu (MyHKT | crarbu 22, myHKTHI 1 1 3 ctatbu 106 3akoHa O MPEANPHUITHIX
2002 roza).*® B mprMeyaHHH OTHOCHTEIBHO PYKOBOISIIIX IPHHIIAIIOB YKa3bIBACTCS CIIEyIONIEe:

«B nacmosweii cmamove mpedyemcs, umobdvl Ynpasnenue no 00o6pocosecmmol mopeosie u
Komuccus no eonpocam wouxypenyuu Coedunennoco Koponescmea onybruxoswvieanu
pexomeHOayuy u uHpopmayuro 06 ux OCHOBHBIX 3a0A4AX 8 NPoyecce KOHMPOJs 34 CAUAHUEM
U nocnowjeHuem. Ynpasienue no 000POBONLHOU MOP206ie O0NNCHO 0AB8AMb PA3LACHEHUS,
KAKum 00pazom OHO NpUMeHsiem C80U NOTAHOMOYUSL NO CO30AHUIO0 CNPABOYHOU UHpOpMayuu.

%07 Y pasmenne mo goGpocosecTHoit Toprosie (2012) Pykosodcmeo VAT no npoyedypam nposedenus pacciedosanuti 0ei o
KOHKypeHyuu, c.23.

http://www.oft.gov.uk/shared_oft/policy/OFT1263rev

%98 ymipanenne o 106pocoBecTHON Toproeie (2012) Pykosodcmeo YT no npoyedypam nposedenus paccaedosanusi deln o
KoHKypenyuu, c. 47-48.

http://www.oft.gov.uk/shared_oft/policy/OFT1263rev

%09 3akon o mpexnpusTHsx 2002 r. http://www. legislation.gov.uk/ukpga/2002/40/contents

184


http://www.oft.gov.uk/shared_oft/policy/OFT1263rev
http://www.oft.gov.uk/shared_oft/policy/OFT1263rev
http://www.legislation.gov.uk/ukpga/2002/40/contents

Komuccus no eéonpocam xonxypenyuu Coedunennoeo Koporescmsea makace o6s3ana dasams
PAa3vACHEeHUs, KaKUM 00pazom oHa Oyoem UCHONb306ams OAHHYIO CHPABOYHYIO UHDOPpMAYUIo.
Oma ungpopmayusi u pexomenoayuu OOJNHCHVL BKIOUAMb PA3BACHEHUS O MOM, KAKUM
obpazom Ynpaeienue no 006pocogecmuou mopeosie u Komuccus no onpocam KOHKypeHyuu
Coeounennoeo Koporescmea npumensiom npogepKu no Cywecmsy 8 pAaMKAX HOB020
pedicuma, 6 MOM  uucie, NPUMEHEHUe CYUEeCMBEHHO20 OCIAONeHUs KOHKYDeHyuu,
06cmosmensLCemea u Xapaxkmep KOmopou COOMBEEMCmeyem npeuMyuecmeam nompeoumeinei
O00MICHA NPUHUMATBCS 60 GHUMAHUe, Ko20d YnpaeieHnue no 000pOCOBECMHOU MOpP208ie
paccmampugaem cnpagoynylo ungopmayuio u xoeda Komuccus no onpocam KOHKypeHyuu
Coedunennoco Koponeecmsea paccmampugaem 803MONCHble CPeOCmea CyOeOHOU 3auumal.
Ynpasnenue no oobpocosecmmnoii mopzoere u Komuccus no 6onpocam KOHKypeHYuu
Coedunennoeo Koponescmea 00s3anbl 83aumooeticmeosams Opye ¢ opy2om (U ¢ Opyeumu
OopeaHamu, KOmopvle OHU COYMYM HeoOXOOUMbIMU) HA CMAOUAX HOO20MOBKU UX
coomeemcmeyouwux pexomenoayutl u ungopmayuu. Ilpeononraecaemcs, umo ungopmayus u
PEKOMeHOayUY NOBLICAM ACHOCTY 0151 OU3HeCa 0 MOM, KaK pabomaem HO8blll PeHCUM.

CrenuyanbHbIe OJHOMOYHMS aHTUMOHOMOJBHBIX CIYXO: YTpaBiieHHe MO J00POCOBECTHOW TOProBIIE
MOJKET HampaBlIsiTh HMHPOPMALMOHHBIE 3ampockl B THchMeHHOH (opme. [locpencTBom 3ampoca
«Tony4arenb OyJeT yBeIOMJIEH O IpeIMETe paccieqoBaHus, OyAyT YTOUHEHBI HIIM ONMCAHbI JOKYMEHTHI
w/wtd mEpopMamms», ™ KoTopsle HEOOXOTMMBI, M T.I. B HEKOTOPBIX CIyYasX OTHOCHTEIBHO GOJBIIHX
MHQOPMAIMOHHBIX 3aIIPOCOB MOTYT HAMPABISATHCA MPEABAPUTEIBHBIC YBEAOMIICHHS O TAKOM 3aIpoce.

IlomHOMOYHS MO AOCTYIy B TMOMEIIECHHS 3aBUCHT OT TOTO, MOJIEKAT U KOMMEPYECKHE WU JKUIIbIE
TIOMEIIEHUsI TIPOBEPKE, T.€. MPU OIpPEeNICHHBIX 00CTOSITENbCTBAX JAOCTYII B KOMMEPUECKHE MOMEIICHUS
MOXET OBITb OCYyHIeCTBICH H 0€3 TMOCTaHOBJICHUs (32 WCKIIOUEHHEM >KWIBIX IOoMelleHuil). B
COOTBETCTBMHM C  OIyOJMKOBAaHHBIM PYKOBOJICTBOM, KOIZlda MPOBEpKa OCYLIECTBISeTcs  0Oe3
MOCTaHOBJICHUSI, JOJDKHOCTHBIE JIUI]Aa MOTY TIOTPEOOBaTh OT JIF00OTO JINIIA:

®  TIPEJCTAaBUTH JI0O0M TOKYMEHT, KOTOPBIH MOKET UMETh OTHOILIEHUE K pacClieZIOBaHUIO;

®  J1aTh Pa3bsCHEHNE OTHOCHUTEIILHO JIF00O0T0 TPEICTABICHHOTO JOKYMEHTA,

® MpeNoCTaBUTh MHOOPMAIHMIO O TOM, TJ€ MOXET HaXOIHUThCS HEOOXOAUMBIH JOKYMEHT, €CIIH

JIOJKHOCTHOE JIMIO COYTET, YTO OH UMEET OTHOIIIEHUE K PaCCIIEJOBAHMUIO.

Taxoke MOXKET HOTpedOBaThCsl NPEAOCTABUTH JIOOYI0 COOTBETCTBYIOLIYI0 HHPOPMALMIO B IEKTPOHHOM
BUJIe, KOTOpas JOJDKHA XpaHUTCs B (opMme, KOTOPYIHO MOXKHO CUHATaTb M M3bATh. MOTYT OBITH
NPEANPHUHATHI OTIPEAENICHHBIE AT, YTOOB!I COXPAHUTH JOKYMEHTHI MM MIPEJOTBPATUTD IOMEXU C HUMH.

Opaep TO3BOJISIET JODKHOCTHBIM JIMIIAM TNPUMEHSTh CHIIy JUIS TOTO, YTOOBI TOJyYUTH JOCTYH B
noMenieHusi (HO He B OTHOIICHHWHU JIMIA) W TPOU3BECTH B HUX OOBICK. OHM HMEIOT TPaBO H3BATH
OpUTHMHAJBI JOKYMEHTOB, KOTOpBIE MOANANAIOT MOJ ICHCTBHE Opiepa, a TakKe AOKYMEHTBI MIU WX
KOMUHM, 4YTOOBI ONpEeNeNuTh, MMEIOT JH OHH OTHOIIEHHWE K pacclelOBaHUIO, a TaKkKe KOMUU
KOMITBIOTEPHBIX KECTKUX AUCKOB, U T.IL.

He momyckaercst TpeOoBaTh MpeIbsBICHHIE 3aMUCeH KOH(DUIECHIIMATBHBIX Pa3roBOPOB (HAIIPHUMED, MEXKITY
FOPUCKOHCYIIBTOM IO POy €r0 MPOoheCCHOHANBHOM MEATEIBPHOCTH U €ro KJIMEHTaMU) U HapyIIaTh MPaBo
Ha CBOOOIy OT CaMOOOBUHEHUSI.

BO3MOHOCTh _OCHOPHUTBH _OKOHYATEIbHOE pellieHre: AMNeUISIMOHHBI TpUOyHall TIO BOMIpOCaM
KOHKYPEHITUH PacCMATPHUBAET aleJUISIIUK IO CYIIECTBY B OTHOIICHUH PEIICHWI 0 BO3MENICHUH yiepOa
U JpYruX JCHSKHBIX TpeOOBaHWM, NpHHATHIX, Inter alia (meoxcdy mpouum ), YnpaBieHuem 1O
J0OpOCOBECTHOH TOProBiiE€ B COOTBETCTBUM C 3aKOHOM O 3alluTe KOHKypeHuuu 1998 roxma, a takxke

310 3neck u ganee ykazaHa MHGOpMALHUs O MMOJHOMOYHSAX YIIPaBIICHHUS MO JOOPOCOBECTHOI TOProBie, B3sATas U3 CIETYIOIINX
MCTOYHHKOB: YTIpaBleHue no 1o0pocoBecTHOl Toprosie (2012).

Pyxosoocmeo V[T no npoyedypam  nposedenuss  pacciedo8anuti 0ei O  KOHKYPEHYUU.
http://www.oft.gov.uk/shared_oft/policy/OFT1263rev
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nepecMaTpuBaeT perieHus, NpuHATbie COBETOM MUHHCTPOB YTIpaBIICHUs 1O TOOPOCOBECTHON TOPTOBIIC
u Komuccueld mo KOHKYPEHIMH B OTHOIICHHM CIUSHUS WIM TOIJIOLIEHUS W PHIHOYHOM CIPaBOYHOU
nHQOpPMAITM WJIM JKE BO3MOXKHOW CIPaBOYHOH WH(GOPMAIIMA B COOTBETCTBHH C 3aKOHOM O
npeanpuatuax 2002 roga. >

Yxkpauna

AHTUMOHOTIOIBHBIE CITYXKOBI: AHTHMOHOTIOJIEHBIH KOMUTET Y KPauHbI OCYIIECTBIISICT CBOKO JIEATEIILHOCTh
B COOTBETCTBHH C ITOJIOKCHUSAMH 3aKOHA YKPaWHBI O 3alUTe SKOHOMHUYECKONW KOHKYPEHIMH U 3aKoHa
YkpauHsl O 3amuTe OT HemZoOpPOCOBECTHON KOHKypeHIH (ctatbs S5 3akoHa YKpawHbl 00
AHTHMOHOIIOIBHOM KoMHTeTe Yipanmsr). 2

Hudopmanus a1 cTopoH: 3akoH YKpauHbl O 3aIIUTe SKOHOMUYECKOW KOHKYPEHIIMH MPEAyCMaTPUBAET, YTO
pellieHre 0 Hayalle epecMoTpa Jieja HalpaBIIIeTCsl OTBETYHUKY B TEUEHHE TpeX paboyuXx JHEH ¢ MOMEHTa ero
npuHATHs. Jluna, KOTopble IPUHUMAIOT y4dacTHe B Jejie MMEIOT MPaBO 3HAKOMHTHECS C MaTephallaMH JIeia
(xpome wH(pOPMALUK C OTPAHHYCHHBIM JOCTYIIOM, a TaKkKe WHPOPMAIMH, Pas3riallieHHe KOTOPOH MOXKET
HaHECTH ylepO MHTepecaM JPYrux Jull, KOTOpbIe MPUHUMAIOT yyacThe B Jielie, WM IOMEIIaTh JalbHeHIeMy
PaccMOTpPEHHIO Jefia), TIOIy4YaTh KOIIHU pelleHuH B Aene (KpoMe HHPOpMaIHK C OTpaHHIYSHHBIM JOCTYIIOM), &
TakKe O0KaJIOBaTh pEIlEHHE B TMOPSAKE, YCTAHOBICHHBIM 3aKOHOM (IMyHKT 1 ctatbu 40 3akoHa O 3amuTe
9KOHOMHYECKON KOHKYPEHIIUH).

CrenyanbHbIe [MOJTHOMOYHS aHTUMOHOMOJBHBIX CIYK0: B mnpuHIMNIE AHTHUMOHONOJBHBIA KOMHTET
YKpauHbl UMEET IIMPOKHE IOJIHOMOYMS B CIy4asX M B IOPSAJIKE, YCTAHOBJICHHBIX 3aKOHOM, YTOOBI
MIPOBOJIUTH TPOBEPKH CITY>KEOHBIX IMOMEIIEHUI W TPAHCIIOPTHBIX CPEACTB XO3AHCTBYIOIMNX CyOBEKTOB —
IOPUIUYECKUX JIUI, U3BIMATh WU HAKIAJBIBATh apecT Ha MPEIMEThI, TOKYMEHTHI WIH JPYTHe HOCHUTEIH
UHGOPMAIUH, KOTOPBIE MOTYT CIYXKUTh JTOKA3aTCIbCTBOM WJIM UCTOYHMKOM J0Ka3aTelbCTB B jecie. B
CIy4yae OKAa3aHUsl COINPOTUBIEHUS COTPYIHUKH AHTUMOHOIONBHOTO KOMHUTETAa YKpPauHbl MOTYT
MPUBJICKATh COTPYAHUKOB OPraHOB BHYTPEHHUX JAEN C LEJIbI0 MPUHATUA MEp, IPEIyCMOTPEHHBIX B
3aKOHE M TIO3BOJIIONINX MIPEOI0JICTh MPEMATCTBUA. AHTUMOHOIOIBHBIM KOMUTET Y KParHbI TAK:KE UMEET
MpaBO NpPUBICKATh COTPYAHUKOB OPraHOB  BHYTPEHHUX  J€Jl, TaMOXEHHbIX W  JIpYrux
MIPaBOOXPAHHUTEIBHBIX OPTAHOB TSI OKa3aHWs MOAMEPKKH TIPHU TIEpecMOTpe Jell O HapyIIeHMsX B chepe
3alIUThl SKOHOMUYECKOW KOHKYPEHIIUH, B YaCTHOCTH, IIPH MPOBEICHUH PACCIIeI0BaHUN (TTOMMYHKTHI 7-9
nyHkta 1 crateu 7 3akoHa YKpauHbl 00 aHTHMMOHOIIOJLHOM KOMHUTETE YKpauHbI). XO03MHCTBYIOLIHE
CyOBEKTBI, aCCOIUANNH, APYTHE IOPUANICCKHE U (PH3UYECKHE JTUIA JOJDKHBI MPEIOCTABUTD, 110 TPEOOBAHHIO
AHTUMOHOIIOJILHOTO KOMHTETa YKpauHbl, IOKYMEHTHl M Jpyrylo wuHbopMamuio (B TOM YHCIE
KOH(QUICHIIMAIbHYI0O HMH(OpMAIMI0 M PacKpbITh OAHKOBCKYIO TaifHy), HEOOXOAMMYIO JJsi 3alIUThI
9KOHOMHYECKOM KOHKYpEHIHH (CTaThs 22-1).

ITocne OTKpBITHS OQHUIMAIBHOTO paccieloBaHus AHTUMOHOMOJBHBI KOMHUTET YKpauHbl HaJelseTcs
MTOJTHOMOYHWSIMH, TAKAMH KaK MpaBo Ha u3batue. Tem He MeHee, B 2008 roay B cBoeit orienke OOCP otmernn,
9TO «MMonb3a OT Toro, yto AMKY wumMeer mpaBo Ha H3BSITHE B COOTBETCTBUU CO cTaThed 44, CUIIBHO
OTrpaHUYeHa, TOCKOJIbKY OHA HE BKJIFOYAET MPaBO Ha MPOBeJeHHe 00bICKa KOMMEPUYECKUX MoMeleHnid. ['oBops
0 MPAKTHYECKOM 3P QEKTe, I TOT0, YTOOBI «U3bATH» JToKa3zaTelibcTBa, AMKY nomkeH 3HaTh, B YaCTHOCTH,
KaKoW KOHKPETHO NPeMET NPECTaBIsAeT COO0M J0Ka3aTeIbCTBO, H 3HATH, IJIe OH Haxomutes. >

Bo3moxHOCTD OCIIOPHUTH OKOHYATCJIIbHOC PCIICHUC: OKoHYaTeNIbHbIE peUICHusA MOTr'yT OBITH 00KaJIOBAHBI
B XO3SMCTBEHHOM cyne.

811 O rpubynane. http://www.catribunal.org.uk/242/About-the-Tribunal.html

%12 3akon YxpauHs! 06 AHTUMOHOIIOJIBHOM KOMUTETE Y KpauHbl.
http://uazakon.ru/zakon/zakon-ob-antimonopolnom-komitete.html

3 Cm. Takoke: KongparseBa. O. (2012) [lposepxu Aumumonononvnozo kKomumema YKpaunvl: OCHOBaHUA, CHOCOOb
peazuposanusi u 803modichvle nociedcmeust. http://www.uba.ua/documents/text/29 02_2012Kondrateva.pdf

313 3aK0H VKpAaHHBI 0 3aI[UTE SKOHOMIUECKOH KOHKYDEHIIHM.
http://uazakon.ru/zakon/zakon-o-zaschite-ekonomicheskoy-konkurentsii.html

814 O3CP (2008) 3axonooamenvcmeo u noaumuxa 6 obnacmu KOMKYpeHyuu 6 Ykpaune, c. 50.

http://www.oecd.org/daf/competition/sectors/41165857.pdf
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5.3.4 3axkaouyenus

CuibHbIC aHTUMOHOIIONBHBIE OPTaHbl UMEIOT pellarolee 3HaYCHUE U GYHKIIMOHUPOBAHUS PHIHOYHON
9KOHOMUKH. B TO ke Bpems, OoJbIas CIOXHOCTh MHOXECTBA €N O KOHKYPEHIIMM COBMECTHO C
HIMPOKAMU U CTICUATHHBIMH TIOJTHOMOYHSMH aHTHMOHOIIOJILHBIX OPTaHOB JIelaeT 3Ty cdepy 0COOCHHO
YSI3BUMOM C TOYKU 3PEHHSI COBEPIIICHHS OINOOK W/WIIA PUCKOB 3JI0YNOTPEeOICHHUS.

Kak u Bo MHorux npyrux crpanax, B Poccuiickoii ®@enepanyuu ObUTH Cilydyad BBIHECEHHUS! OIIMOOYHBIX
pelIeHUH aHTUMOHOMONBHBIMU opraHamu. CyneOHash NpakTHUKA BKIKOYAeT pEIICHUs, NPUHATHIE 0e3
JOCTAaTOYHOTO UCCIIEIOBAHUS CUTyallul Ha PBIHKE, 0€3 HaIIeXaliX JOKa3aTeIbCTB WK OCHOBAHHBIE Ha
OmMOOYHBIX TOJKOBAHUSX 3aKOHOAATENbCTBA. Takue pemeHus Per S He CBUACTENBCTBYIOT O HAJIMYUU
«3710r0 yMBbIcTa». X NpUUMHON MOXXET OBITh HEIOCTATOYHAS! KOMIIETEHIMS MWJIM HEXBATKA HCTOYHHUKOB.
HeobxomumMo OTMETHTH C IMOJIOKUTEBHON TOYKM 3peHus, uyTo B Poccmiickoit Denepannu CymecTByeT
CyJl, OCYIIECTBIISIIOIINN KOHTPOJb 3a pEIIEHUSIMH AaHTUMOHONOJBHBIX OpraHoB. TeM He MeHee, B
HEKOTOPBIX CIy4asiX, BEPOSITHO, HEAOCTATOYHO KOMMYHHKALIMU TIPU UCCIIECIOBAHUU OOCTOSITENLCTB JIeNa,
YTO CIIOCOOCTBYET MPUHATHIO OIINOOYHBIX PELICHUHN B IIEPBYIO OUYEPEb.

AHanmu3 OTHENBHBIX E€BPONEWCKWX CTpaH IOKa3blBaeT, YTO OTIMYHTEILHOW OCOOCHHOCTBIO
AHTHUMOHOIIOJIBHBIX OPraHOB SIBISIETCSI OTHOCUTEIBHO IIMPOKHHA KPYr CHEIHUAIBHBIX ITOJIHOMOYHMH C
TpeOOBaHHEM O IOJYYCHUH CyNeOHOro opiepa AJsl OCYILECTBICHMS ILIAroB, KOTOPBIE MPEACTaBISIOT
co0Ol BMeNIaTeNbCTBO B (PyHIAMEHTANbHBIE / KOHCTUTYUHOHHBIE MpaBa 3aWHTEPECOBAHHBIX JIHII.
XapakTepHO, YTO MPOLEAYPhl 00KaJOBaHUS B HE3aBHCUMOM CyJ€ MMEIOT MECTO, XOTS JOCTYIHOCTb H
COJIEpP’KaHUE TAKOTO IpaBa 3aBHCUT OT BHJA PELICHWS WINM HMPHUHATBIX MEp, KOTOpPBIE OCHapHBarOTCs.
IIpocnexxuBaeTcss HapacTamomias TEHACHLMS TapaHTHUPOBaHWS Y4YaCTHHKAM  pBhIHKA  XOPOIIUX
BO3MOYKHOCTEH I COBEpIICHHS OTBETHOTO JAEWCTBUS A0 BBIHECEHUS OKOHYATEIBHOIO pEelIeHUs
MOCPEICTBOM Pa3IMYHbIX (JOPM MHTEHCHBHOM KOMMYHHKAIMU C aHTUMOHOIIOJIBHBIMHA OpPraHaMH Ha BCeX
CTaIUAX MPOBEJIEHUS pacciieZIOBaHus.
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IPWIOKEHME 1. COEJUHEHHOE KOPOJIEBCTBO BEJIMKOBEPUTAHMA W CEBEPHOI
WUPJAHAUM: MPELHEJAEHTHOE TIPABO IO JEJIAM O HPHOCTAHOBJIEHUU
CYJIONIPOU3BO/ICTBA BCJEJICTBHUE 3JOYIIOTPEBJIEHMS B XO/IE TPOU3BO/ICTBA

IIpomennienue

XOTs MHUPOKO MPU3HAHO, YTO BCETAa OyAEeT MMETh MECTO TIPOMEKYTOK BPEMEHH (4acTO CYIIECTBEHHBIH)
MEXJIy aTOi BHECCHUS U3MEHEHHH M UTOTOM CYACOHOr0 pa30HpaTeNIbCTBA, YPE3MEPHOE MPOMEICHUE
MOJKET WMETh HETraTWBHBIC TOCIEICTBHS, KaK IJIs CBUAETE]eH OOBWHEHWS, TaK M 3alllUTHl, © MOXET
BBI3BaTh HEMPEIHAMEPEHHOE YHHUYTOKEHHE COOTBETCTBYIOIIMX JOKYMEHTOB, a TaKXe CIIOCOOCTBOBATh
JIUIIIHEMY OECIIOKOWCTBY M pacxojaM. BciencTBue TOro, 4To CIEJACTBEHHBIC OpPraHbl HE JCHCTBOBAIN
CBOCBPEMCHHO TIOCJIC TMOJayd KajloObl, JOBEICHHOW JI0 WX CBEICHUS, pACCIICJOBAHUE MOXET
3aBEPIINTHCS MTOCPEACTBOM IMPHUOCTAHOBIIEHUS IPOU3BOJICTBA T10 JIENTY.

[TpomenyieHre BO3MOXHO KaK C IMOMOIIBIO YCTAHOBICHHS MPEACTbHBIX CPOKOB, TaK U BCCOOBEMITIOMINX
TpeOOBaHMii, KOTOpPBIE ONPEAEISIOTCS 0 yeMOTpeHuto cyaa. Ilocneanee Hanbonee mpeanoOYTUTEILHO B
CoenunenHoM KoponeBcTBe, MOCKONBKY €yl MMEET NMPEUMYILIECTBO IPU HCIONB30BAaHUU JEIUKATHOTO
MOJX0/1a B OTHOILICHUU (DAKTOB.

B nene «P. npomus Bpemgopoa (8 oonocmoponnem nopsoxe, cyovs Boney) (R v Brentford justices ex
parte Wong)sls, CyIl paccMOTpelNl kajJo0y B OTHOLICHHUHM TOCYIApPCTBEHHOTO OOBHHHUTENS, KOTOPBIN
HpeIHAMEPEHHO MPEeI0CTaBIII HH(OPMAIIUIO 33 IeHb IO HCTEYCHHs CPOKA, XOTS OBLIO OYCBUIHO, YTO OH
Mor Obl chenath 310 W pasbie. Cyn pacmopsigwics NPHOCTAHOBHTH YTOJOBHOE IPOU3BOACTBO,
MOCKOJIBKY YCTaHOBHJI, YTO T'OCYIApCTBEHHBIH OOBHHHUTEIh TAKAM CIIOCOOOM YMBIIIICHHO MOIMBITAIICS
BBIMTPATh JOTMOJHATEILHOE BPEMs M HE IPUHUMAI MEp 110 YCKOPEHHIO pa30upaTenbCTBa.

Hederkue cpoku HCKOBOM NaBHOCTH B OTHOLICHHUHU CyIEOHOrO Mpecie0BaHUsI MOTYT OBITh OIIpEeICHbI
COOTBETCTBYIOIIUM 3aKOHOAaTenbcTBOM. Hanpumep, IlonoxeHne O HIPOTUBOAEHCTBUU OTMBIBAHUIO
nener 1993 roma®® COZICPKUT COCTAB MPECTYIUICHUS B TOM, YTO JIHIO, PyKOBOJAILIEE COOTBETCTBYIOIINM
¢uHAaHCOBBIM OM3HECOM, HE COXPAHSET 3alUCH COOTBETCTBYIOLIMX TPaH3aKLUUH B TCUCHHE MATH JIET,
rocje MpoBeAeHUs 3THUX TpaH3akuuid. [lodTomy, ecnu cyneOHOe mpecieqoBaHUe HE ObUIO HA4YaTo B
OTHOIIIEHUH JIMIIA 3a MPECTYIJICHUE, BHITEKAIOIEe U3 BHIINIEYKA3aHHOTO TOJIOKEHHS, Yepe3 MATh JeT U
Ooiee mocne COBEpILEHHs TPAaH3aKLUUHM TAKOE JIMIO HWMEET IIOJIHOE MNPaBO YHUUTOXHTH 3aIHMCH, Kak
TOJIBKO UCTEUET YCTAHOBJIEHHBIM 3aKOHOM NEPHOJ] BPEMEHH.

AHAaJIOTUYHO HEYETKHE CPOKM HMCKOBOWM NAaBHOCTU coiepskarcsi B 3akoHe o koMmmaHuax 2006 1"0;[51,317
KOTOPBIN TpeOyeT COXPaHsTh MPOTOKOIBI 3acCeJaHII TUPEKTOPOB KOMITAaHUH B TeueHue He MeHee 10 ner,
a TaKKe OyXTalTepCKUe 3aIUCH, KOIIUU TIOTOBOPOB WJIM MEMOPAHIYMOB O JOTOBOPE IO OCYIIECTBICHUIO
MOKYIKU-TIPOJIAXKU Ha PHIHKE, 3asBICHUE JUPEKTOPA U ayIUTOPCKUN OTUET JUIs TIPOBEPKH, BCE B TCUCHUE
MUHUMAIIEHOTO ONPEJIeIEHHOTO TIEPHO0/ia BPEMEHHU.

[Mocne mpuHsATHS 3akoHa O TpaBax 4eJoOBeKa cyAeOHas TpakTHKa yKpenmuia IMpaBo Ha cyaeOHoe
pasdupaTesbCTBO B TEUCHHE Pa3yMHOIO IEpPHOJAA BPEMEHH, TaK KaK OHO SBIJIETCS aBTOHOMHOMN
KOHCTUTYLIMOHHOM T'apaHTHEl, a J10Ka3aTelbCcTBO yiiepda He ObUIo OOJblle CYHIECTBEHHBIM B Ciydae,
€CIM TpOMeJIeHHE OBbLT0 YpPEe3MEpHBIM W JIOPOTMM. B Takux ciydasx HpH3HABajIOCh, YTO MPaBO Ha
cyneOHOe pa30MpaTelbcTBO B TEUEHHE Pa3yMHOrO IE€pUOJa BPEMEHUM NPUMEHSETCS B OTHOLICHUH

COOTBCTCTBYIOLICTO IIpaBa HE OBITh CYAUMBIM 10 UCTCUCHUU PAa3yMHOT'O IICPUOJa BpeMeHI/Ials.

315 http://www.ipo.gov.uk/ipcass/ipcass-alphabetical/ipcass-alphabetical-w/ipcass-wong.htm

%18 http://www.legislation.gov.uk/uksi/1993/1933/contents/made

317 http://www.legislation.gov.uk/ukpga/2006/46/contents

%18 3n0ynoTpebueHne MpOLEAYPOH M, KaK CEACTBHE, NPHOCTAHOBICHHE YTOIOBHOTO CyZOMpom3BoacTBa (Okcopiackue

MoOHOrpauu Mo yroJioBHOMYy mpaBy u mpasocyiuio). AJI.T.Uy, 2008 r.; 3noynorpebaenue mpouenypoit Konuna Benca (28

¢erp. 2011 r.) xopaane Ox.;

188



Tem He MeHee, MPUOCTAHOBJICHHUE CYJIOTIPOU3BOJICTBA SIBIISCTCS CPEACTBOM IPABOBOW 3aIlUTHI, KOTOPOE
CyJl MOXET TPeJ0CTaBUTh, HO HE 00s3aH 3TO JieNaTh, KOTJa JIOCTYIHBI JPYTHE CPEICTBA MPaBOBOM
3alUThI, TAKUE KaK yMEHBIIECHHE CPOKa MPUTOBOpa B Jejie P mocpencTBOM BBIIIATHI KOMIICHCAIIHH.
COOTBETCTBYIOIIEE CPEICTBO MPABOBOW 3allUTBl 3aBUCHT OT XapakTepa HapYIICHUS U BCEX
obcrostenseTe aena’ . He 6yZeT COOTBETCTBYIOIIMM MPHOCTAHOBUTh HIIM MPEKPATHTH CyaeOHOe
pa3dMpaTeNbCTBO, TIOKa HE MOXKET OOJIbIIIe UMETh MECTO CIIPaBEAINBOE CyaeOHOe pa3OoupaTeN-CTBO WIIN
B JIDYrOM ciiydae OyJeT HeCHpaBeIJIMBO CyTUTh oTBeTurKa. OHAKO, IO CUX IOp €CTh JieNia, B KOTOPBIX
TOCY/IapCTBCHHBIN OOBHHUTENb HApPYyIIAeT CBOM MPO(ECCHOHAIBHBIE OOS3aHHOCTH TaK, YTOOBI CIIENaTh
€ro HeCTPaBeUTUBBIM, U YTOOBI CYJOMTPOU3BOJICTBO B OTHOIICHUH OTBETYHKA MTPOIOJIKATIOCH.

Hapyumenue 1aHHOrO c10Ba

B KOHKpETHBIX Cilydasx MOXET HUMETh MECTO 3JI0YNoTpeOJieHHe MpOoIeaypoi, Koria OOBUHEHHE HE
co0romaet obemanue He pecIeoBaTh B Cy1e0HOM TOPSIIKE.

B nene «P npomue Kpotioou (& oonocmoponnem nopsioxe, cyovs Jquny) (R v Croydon Justices, ex p
Dean)®®, cyn moCTaHOBMI, 9TO B JeNax, KOrAa JIMIY O 3aBEPIICHHS IPOM3BOACTBA OBLIO IaHO
oberanne, 00A3aTENBLCTBO WM 3asBICHHE TMOJMIMH, YTO OH HE OyAET TOABEpPraTthCs CyacOHOMY
HPECIIeIOBAHUIO, MOTJIO KIMETh MECTO 3JI0yNOTpedeH e mporeaypoii. C ydeToM 00CTOSITEIbCTB JIea CY/T
OTMETHJI, YTO CO3JIAaHHOE BIIEYATICHHE HE OBUIO PasBesHO yxke 0ojiee MATH JIET, B T€UYECHHE KOTOPBIX
3asABHUTEIb HEOJHOKPATHO OKa3bIBal IMOMOINL MOJHIUK. [lepuoj BpeMEHH, KOTIa MOJNUIUS Jaia
o0elanne KCIoIb30BaTh €r0 B KAYECTBE CBUAETENS U UCKIIOUUTD M3 JIeJla KaK OTBETYHKA, TIOKA3bIBAET,
9TO 3TO HOCHJIO BCETO JIMIIb TEXHUYECKUI XapakTep, MOCKOJIBbKY obelanue ObUI0 JaHo Ha 0ojiee paHHeR
CTaJuM, JO TOrO, KaK 3asBUTENb NPEIOCTABHII BaXKHYIO HMH(popMarmioo. Takod IMMOIX0 OIpeaesu
TIIATEIBHOCTD, C KOTOPOM TEMeph MOJNHUIIUS JOJKHA BECTH JOMPOC MOI03PEBAEMOT0 HIIH OOIIATHCS C €ro
3aKOHHBIM IIPEJCTABUTEIEM, KOTJa MOKET HMMETh MECTO BIIEYATICHHE, YTO ECIH I0J03PEBAEMBIi
COTPYIHHYAET, KaK IOKeTaId APyTrde, OH He OyaeT OOBHHEH: YBEIOMIIEHHE I10J03PEBAEMOrO, YTO OH
OyJeT CBHIETENIEM OOBHHEHHUS TEMEPh MOKET PACCMATPUBATHCS KaK MOJApa3syMeBaeMoe o0elaHue, YTo B
OTHOIIICHUH HETO He OyeT Bo30YKIaThCs CyAcOHOE MpecieIoBaHue.

B pasHoit crenenn B nene «P mporuB J» (R v D) amemnmAnnoHHBIA CyJ TOCTaHOBHWI, YTO
370ynoTpe0IeHne MPOLeAYPOi UMEET MECTO, KOT/a TIOJIMIHSE 3a0UpaeT CBOM CJI0Ba 00paTHO U TIOBTOPHO
WHHUIIMUPYET CyAeOHOe pa30HparenbCcTBO, KOTOpbIE OBUIO 3aKpHITO HECKOJBKO JIeT HazaJ 3a
HEJJOCTATOYHOCTHIO JIOKA3aTeNbCTB. ANCIUISIIUOHHBINA Cy/l HE CYMTAeT YKa3aHHBbIC NMPHYMHBI OOBHHEHUS
JUTsL BO3OYXKJICHHSI pa30upaTesibCTBa TPEOYIONIMMH aJeKBATHOTO OOBSICHEHUS WM OTPAaBIaHMs, a TaKKe
NPYHSUT BO BHUMaHHUE JABHOCTH Pa3OMpaTenbCTBa, U TOT (akT, YTO 3allUTa ObUIa JIMIICHA BaKHEHIIEH
JOKyMEHTAIMU (pa3pyIIeHHON T€YeHHEM BPEMEHH), KOTopas, KaKk ObLIO YCTAaHOBIICHO, ObUIA TIPHYMHON
OYEBHIHOTO M CYIIECTBEHHOTO MPeyOe kK ICHNUS P ITOrOTOBKE JIea.

IMocne mpunsitus B 2004 romy Kogekca KOpONEBCKMX MPOKYPOPOB, OBUIM TPUHSTHI PYKOBOISINNE
NPUHLMIIBI OTHOCUTEJIBHO IOBTOPHOI'O WHHULMHPOBAHUS CYAEOHOTO MpECieAOBaHUS, KOTOpPBIE YETKO
OTIPEJICNISIOT YCJIOBUS, TIPH KOTOPHIX MOXKET ObITh NMPHHATO pEIICHHE O MOBTOPHOM WHHIMHPOBAHUH
CyAeOHOT0 TpecIef0BaHus, KOTOPOe ObUIO IPHOCTAHOBIICHO:

a) Penkue nena, Koraa B3TJISSHYB CBEKUM B3IJISIIOM HA MEPBHYHOE PEIICHHUE OYEBUIHO, YTO OHO
OBUTO OIIMOOYHEIM, B CBSI3H C UeM, JieJia U OBUIM MPUOCTAHOBJICHBI, U YTO MOXKHO OyJIleT coOparthb
Y TIOATOTOBHUTH OOJIBIIIE JOKA3aTENILCTB, KOTOPBIE, BEPOSTHO, CTAHYT JOCTYIHBIMH B OrKaiieM
OyaymeMm (B TakoM ciydae MOJCYAMMBIA IIOJDKEH OBITH YBEIOMIIEH O TOM, 4YTO cyaeOHoe
Mpece10BaHNe MOXKET ObITh TIOBTOPHO MHUIIMHPOBAHO);

b) Jena, xorma cyuiecTBeHHbIE JOKa3aTelbCTBAa ObUIM OOHApy>KeHbI mo3nHee. Takke OOBIYHO B
Jenax, KOrja pacclieIoBaHHe ObUIO NPEKpalleHO Ha OCHOBAaHUM KOHKPETHOM 3asBIEHHOMN

319 3nmoynoTpebiieHre TPOLEAYPOi B YroJioBHOM cynomnpousBozictee JIoeuna Kopkepa, JIaBuna Sara m Mapka Cammepca (19

amp. 2008 r.), TorTens Ox.
820 http://www.independent.co.uk/news/uk/law-report-prosecution-was-abuse-of-process-regina-v-croydon-justices-ex-parte-
dean--queens-bench-divisional-court-lord-justice-staughton-and-mr-justice-buckley-19-february-1993-1496518.html
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MPUYUHBI, a 3aTeM B CBSI3U C KAKUMHU-TO COOBITUSAMH OOBHHEHHE CTPEMHTCS MOBTOPHO
WHHUIIMUPOBATH ITPOU3BOJICTBO HA OCHOBAHWH BOOOIIE IPYTroil MPUYMHBI, YTO TIOJHUMAET BOIPOC
0 3JI0YTIOTPEOICHUH ITPOLIEAYPOH.

B cooTBeTcTBUM € MPUHIUMIIOM KOPOJEBCKON ACIMMOCTH BETBHU BJIACTH MOTYT CJIEIOBATH OTICIBHBIM
MyHKTaM B IIOBECTKE IHSI W TOJIMTHKE, @ BOMPOC O 3JOYHNOTPEOJICHWH MPOUENYpPOH HE MOXKET OBITH
MOTHSAT CYZOM, KOTJa YTIpaBlieHHe HaJOTOBBIX COOPOB PEIIMIIO HE MIPECIeI0BaTh B CyI€0HOM MOPSIKE 32
YKJIOHEHHUE OT YIUIaThl HAJIOTOB, HO BMECTO 3TOTO MPUHSATH HAJIOT, Tpadbl U MPOICHTHI, HECMOTPS Ha TO,
YTO KOpPOHA MPHHSIIA PElIeHHe OTKPHITH YTOJIOBHOE JIENI0 B OTHOIIEHUH 3asButens «P mpotus B» (R v

W).

C apyroit cTOpOHbI, Ha MPAKTHKE, KOraa YTpPaBIeHHE HAJOrOBBIX COOPOB MPHUHSIIO JECHEKHBIM pacdyeT
BMECTO  WMHHIMHPOBAaHHSA  CyAeOHOro  pasOMpareibCcTBa B OTHOIICHHH — MOIICHHHYECTBA,
IPEANOIOKUTENLHO COBEPIIEHHOTO HAJOTOILUIATENIbIINKOM (TaK Has3blBacMas MOJHUTHKA «XaHcapaa»
(Hansard policy)**), nanbheiiuree cyne6HOe MpecIenoBaHue SBISETCS PEIKOCTBIO.

3s0ynorpedJeHue Npoueaypoi ¢ neJbi yIpaTbl I YHUYTOKEHHUS 10KA3aTEIbCTB

Crnyuau, Korjia OOBUHEHHE HE CMOTJIO MOJYYUTh WM COXPAHHUTH BEIICCTBEHHBIC JIOKA3aTEIbCTBA TAKXKE
MOJKET TPHUBECTH K MPHOCTAHOBICHUIO CyAEOHOTO MPOW3BOJICTBA. Y CIOBUSAMHE, NMPHU KOTOPBIX MOTEPS
JTIOKA3aTeNbCTB MPUBOANUT K IPUOCTAHOBIICHUIO CYJI€OHOTO MPOU3BOICTBA, SIBIISIOTCS CIEAYIOIIHE:

a) Korma motepst HOCUT HEOOPATUMBIIA XapaKTep;

b) Koraa HaHOCHTCS cepbe3HbIii yiepO MOArOTOBKE M MOBEICHHIO 3aIUThI;

c) Koraa npoGiema He MOXKET ObITh YCTpaHEHa B XOJ€ CYyACOHOrO MPOU3BOACTBA, HAPUMED, TPH
OIIpeIeJIEHNH IPUEMIIEMOCTH OIIPEJEICHHBIX 10Ka3aTelbCTB;

d) Korma MOXHO [10Ka3aTh, YTO HMeJa MECTO HEIOOPOCOBECTHOCTh WJIM, MO KpalHeH Mepe,
JOITyIIIeHa Cephe3Hast OIMOKA CO CTOPOHBI MOJIULIMH WIH CIIEACTBEHHBIX OPTraHoB.

B mocnenneM ciydae mMpHOCTaHOBICHHE MOXKET OBITH T'apaHTHPOBAHO HE3aBUCHMO OT TOTO, OBUIO JH
BO3MOJKHO CIIpaBEIIIUBOE CyneOHOe pa30upareinbCcTBO, TOCKONBKY 3TO TOCEsI0 OBl COMHEHHE B
CIIPaBEJIMBOM OTIIPABICHUM MpaBoCyaus. Takol MOAXOJ TaKXKe HENOCPEACTBEHHO NPEAyNpeKIaeT
IMOJIMIIUIO U CJICACTBCHHBIC OpraHbl, YTO OINPCACIICHHBIC HAPYIICHHA C UX CTOPOHBI MOTYT IPHUBECTU K
NPUOCTAaHOBJIEHUIO CyA€OHOro mpoun3BojacTBa. CienoBaTesld MOTYT JOIYCTUTH OIIMOKY B OTHOIICHUH
3anucer u COXPaHHOCTHU MaT€pUuajloB, I'lI€ €CTb COMHCHHUE B TOM, YTO OHU ABJIAKOTCA aKTyaJIbHBIMH JJIA

22
CIICACTBUA. 3

3i0ynorpediieHue NMpoueRypoil BeJIeACTBHE HECIOCOOHOCTH BBISICHHTH BCe BOIPOCHI B pa3yMHbIe
CPOKH

3aK0H 00 YroJOBHOM IIPOLECCE M PACCIEIOBAHHH - COAEPIKUT HAamOOIee 3HAYHTENHHOE M IIHPOKOE
00513aTeNBCTBO CJIE0BaTeNIe MO YrOJIOBHBIM J€JaM HadaTh JEMCTBOBAaTh, KAaK TOJBKO OHHM IOJydYaT
COOTBETCTBYIOIIEE IMpEe/NHCcCaHne, YTOObI TIPU MPOBEJICHUN paccieOBaHUs ClIeJ0BaTelb MOT TOIXYYUTh
BCE HEOOXOIMMBbIE CBEICHUS B T€UEHHE Pa3yMHOI'O CPOKa HE3aBUCHMO OT TOTO, CBHICTEIbCTBYIOT 3TH
CBEJICHMSI B IOJIb3Y WM MPOTUB MOJO3PEBAEMOro. JTO MPABHUIIO O3HAYAET, YTO CIEA0BATENb JOJKEH
Y3HaTb, T'A€ HAXOAWUTCA MaTcpual, KOTOpLIfI HMECT OTHOUICHUE K PaCCICAOBAHUIO, W NPCANPUHAT
COOTBETCTBYIOIIKE IIAry JUI €I0 COXPAHHOCTH.

B 2005 roxy agBokataMu OBLTH MIPEACTABICHBI 00IITHE PYKOBOISIITIE HpI/IHHI/IH51324, KOTOpBIE COlepKaIn
MOJIO)KEHUSI B OTHOIUIEHUM 4YacTH OO0sS3aHHOCTEH CHGHOBaTeHeﬁ MPOABJIATE HWHUIIMATUBY B IIOUCKE

%21 http://webarchive.nationalarchives.gov.uk/+/http:/Aww.hmrc.gov.uk/manuals/scigmanual/scig06370.htm

822 3nmoynoTpebiieHre TPOLEAYPOi B YroJioBHOM cynomnpousBozictee JIoeuna Kopkepa, JIaBuna Sara m Mapka Cammepca (19

amp. 2008 r.), TorTens Ox.
323 http://www.xact.org.uk/information/downloads/CPIA/Disclosure_code_of practice.pdf
824 http:/www.cps.gov.uk/legal/a_to_c/attorney_generals_guidelines_on_disclosure/
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BCHICCTBCHHBIX JOKA3aTCILCTB, HAIPUMEP, MOCPECACTBOM 06paH_[CHI/I$I B IPYTryU€ OpPraHbl I' OCYI[apCTBGHHOfI
BJIACTH, Y KOTOPBIX MOT'YT HaAXOAUTHCA COOTBETCTBYIOIINE JOKA3aTCIIbCTBA, HE 3aKphIBasd Ijia3da Ha JaHHOC
o6pameHHe TOJIBKO IIOTOMY, YTO TPEThA CTOPOHA YKIIOHACTCA UJIW OTKA3bIBACTCA NPEAOCTABUTDH JOCTYII K
HCKOMOM I/IH(l)OpMaHI/II/I WM MaTepuajiaM.

O0s13aHHOCTH TI0 TIPOBEJICHUIO PACCIIEIOBAHMSI TAKXKe JJOJDKHA OBITH COpa3MepHa Cephe3HOCTH BOIIPOCa, B
OTHOIIICHUU KOTOPOTO BEJIETCS PACCIIEIOBAHHE.

B 2006 rojy ameIUISIHOHHBINA CYJ TAKKe BBIIAT MPOTOKON O HEHCIIONb30BAHHBIX MaTepHalax aema >,
KOTOPBIIl OKOHYATEIFHO YCTAaHOBHJI IIPABHJIA PETYJIMPOBAHHS JAHHOTO BOIIPOCA.

3s0ynoTpedJieHue Npoueaypoii mocpeacTBOM NMPOBeAeHU MAHUMYJISALIMI CO CPOKAMM COJEPKAHUS
1oJ| CTpaxei

[Monutuka, Jgexamas B OCHOBE CPOKOB COJIEPKAHUS MOJ CTPAXKEH, 3aKJII0YaeTCsl B TOM, YTOOBI CBECTH K
MUHHMYMY TI€PHOJI BPEMEHH, MPOBEICHHBI OOBHHSEMBIM IOJA CTpaked B oxumaHud cyna. OHa
00s3pIBa€T OOBMHEHHE HAIICKAIIAM 00pa30M MOATOTOBHUTH JIENI0 M 1aTh BO3MOYKHOCTD Cy/Ie0HON BIacTH
OTIPEJICNINTh, CIEAYEeT JIM YBEIMYUTh CPOK JI0 MakCUMaJbHOTro. B Tex ciydasx, Korga oOBHHSEMOMY,
coJepKaleMycss TOJA CTpakeil, MepBOHAYANBHO NPEABSBICHO OOBHHEHHE B COBEPIICHHH OIHOTO
HApyIICHUs, HO BIOCJICACTBUM 3aMEIIAeTCsl IPYTrUM, OTCYET BPEMCHH HAYMHACTCS 3aHOBO. Takas
CUTYaIUs MOXET MPHUBECTH K TMOa4e KaI00bl B OTHOIICHHU TOCYAaPCTBEHHOTO OOBHHUTEIS KacaTeIbHO
COBEPIICHUS HUM MaHUIYJISAIMA U 3JI0YIIOTPEOICHUS, PU YCIOBHHU, YTO €r'0 IENbI0 ObUIO 00SCIICUUTh
Oomnee MIMTENBHBIN TIEPHOA COIEpKaHUs OOBUHAeMOro moj crpaxeid. B mene «P (Yopmenm) mportus
Koponesckoro cyxa r. Jluaca» (R (Wardle) v Crown Court at Leeds)*® ITanata mopaoB mocTaHoBmia,
YTO B TaKHX CIIy4asX HOBBIM OTCUET BPEMEHHU HE HAUYMHACTCS, €CJIM HOBOE OOBHHEHHE OBLJIO IMOJAHO C
HeT0OPOCOBECTHOM WIIM HETIOPSIIOYHOH 1IEJBIO.

3soynorpelJjieHue  mpoueAypoil,  BCJAEACTBHE  ONpelde/ieHUs]  HEHaJJIesKalero  MOTHBa
rocyiapcTBeHHbIM 00BHHMTEJIEM

OOBUHEHHST B OTHOIICHUM OMPEICICHHUs TOCYIaPCTBEHHBIM OOBHHUTEIEM HEHAIJICKAIIETO0 MOTHBA
OOBIYHO BO3HHUKAIOT, KOTJa 3asBUTEIb YTBEP)KIA€T, YTO OCHOBHBIM MOTHBOM OOBHHHUTENS SBIISCTCS
MECTh, OJEPKMMOCTb WJIM HEKOTOPBIE APYTME COIMYTCTBYIOIIHE MOTHBBI, SBIISIONIHECS NPHYHHOMN
3aTPYJHATEIBHOTO TTOJIOKEHHS OTBETYMKA. B 3TOM OTHOIICHUH OpUTAHCKUE CY[IbI, KaK MPABUIIO, TAKHUE
BUJIBI CyJ€OHOrO TpecieoBaHUs 10 TeX IOp, MOKa J0Ka3aTeJIbCTBA B OTHOIICHHH OIPEICICHUSL
HEHA/IJIeXKAIIEro MOTHBA HE SIBJSIFOTCS OYCBHIHBIMU. B nenie mMarucrpatckoro cyaa «P npomug /Japema
(cy0 mazucmpamos, 8 0OHOCMOpPOHHeM nopsiodke, cyovs /vsuc)» (R v Durham Magistrates’ court, ex p
Davies)®’, kak yTBepkKIaI0Ch, TOCYAAPCTBEHHBIH OOBUHUTENb ObLT OJICPKHUM JOCTHKECHHEM YCIICIIHOIO
CyJeOHOrO TMpeciaeaoBaHuss B OTHOMICHHH 00BHHSAeMOro. Cya He COTjlacHiCs ¢ JAHHBIM MHEHHEM H
MTOCTAHOBHII, YTO TAKas CKPbITas MOTHBALIMS SIBISETCSA HeyMecTHOUW. OIHAKO, OH TAKXKe MMOCTaHOBUII, YTO
370yNOTpeOIeHHe TPOIEYPOi MOKET BO3HHUKHYTH, €CIIM OOBHHEHHE OBUIO CIMIIKOM CEPhE3HBIM HIIH
HEOOOCHOBAHHBIM, B TAKOM CIIy4ae Cy/Ibsi MOXKET BMEIIATHCS U IIPHOCTAHOBHUTH MIPOU3BOJICTBO.

B neie «P npotuB MuntoH-KuHC (Cy1 MarucTpaToB, B OJJHOCTOPOHHEM Topsizike, Pobepre») (R v Milton
Keynes Magistrates, ex p Roberts)**® cyx mocranoBII, 4TO IPHOCTAHOBICHHE MOYXET OBITH TPE/IINCAHO,
€CJIM TOCYZapCTBEHHBIH OOBUHUTEIL CO3/Ial CAMOMY ce0e YaCTHBIM MHTEPEC MPU OCYIIECTBICHUN CBOUX
nonHoMounid. Cysie0HOE IPOU3BOACTBOM JIOJDKHO OBITH MPEKPAIeHO, €CITH MO3BOJICHUE MPOJOIDKUTD €ro
ObUTO OBl PaBHOCHIIBHO OJOOPEHHUIO MOBEACHMS, KOTOPOE MOJPHIBAECT U YHHXKAET BEPXOBEHCTBO IpaBa
WM TIomHpaeT crpaBemBocTh. B menme «P ([Idkp W coOTBETCTBYIOmMME Ta3eThl) MPOTHB Cyna
MarmcTpaToB JOHIOHCKOTO paiiona Bectmumucrep» (R (Dacre and associated newspapers) v City of

%25 http://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Protocols/crown_courts_disclosure.pdf

%28 http://www.publications.parliament.uk/pa/ld200001/Idjudgmt/jd010308/wardle-1.htm

%27 http://www.independent.co.uk/news/world/law-report-private-prosecution-not-an-abuse-regina-v-durham-magistrates-court-
ex-parte-davies--queens-bench-divisional-court-lord-justice-stuart-smith-and-mr-justice-judge-7-may-1993-2322368.html

328 http://www.ipo.gov.uk/ipcass/ipcass-alphabetical/ipcass-alphabetical-m/ipcass-roberts.htm
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; : , 329
Westminster magistrate’s court)® cya TOCTaHOBHWII, YTO 3JIOYMOTPEOJICHUE MOXET BO3HHKHYTB, €CIIU

MIEPBUYHBIA MOTHUB, TTOCITY>KMBILIUH TSI Ha4ajia cy1e0HOTO TpeciIeIoBaHus, ObUT YCTpaHEH M3 JIeNa, 9To
OKa3ajJo HETaTMBHOE BO3JEHCTBHE Ha MPOW3BOACTBO B BHAE 3JOYHOTPEOICHHUS BIACTHIO IITH
MPOLEAYPOH.

310ynorpediienue MNpOUEAYPOii, BCJEACTBHE MpeIbSBIEHHS] H3IMIIHUX Tpe0oBaHUii B Xoje
Cy1e0HOT0 MPON3BOJCTBA

B nene «P mpotuB Maructparckoro cyna Xapioy, B oqHocTopoHHeM nopsiike O’ ®appemn» (R v Harlow
Magistrates court, ex p O’Farrell)®® cyn mocTaHoBum, 9TO 370yMOTpeGICHHE MMEET MECTO, KOT/a
OOBHHEHHME TIBITACTCS] BMEHSTH JIOTIOJHUTEIbHOE U 00JIee cepbe3Hoe OOBHHEHNE, OCHOBBIBASICH HA TEX JKE
¢axTax, mocie TOro Kak cyieOHas CKaMbsl yIANUTCS, YTOOBI BBIHECTHU CBOH BEPIHUKT MO MEPBHUYHOMY
ooBuneHnto. Cya paccyaws, dYTO BMEHEHHE JIONMOJHUTEIBHOTO OOBHHEHHS Ha OJTOW CTaauu
CYZOTIPOM3BOACTBA MOXKET HAHECTH YIIEpO ey CO CTOPOHBI 3AIIUTHI, KOTOPOE yKe 3aIUIIaeT HHTEPECH
MOJCYAUMOTO IPUMEHUTENHHO K MIEPBUYHOMY OOBHHEHHIO.

30ynoTpedseHue Mpoueaypoii, Ha OCHOBAHMYU HEPaBeHCTBA B 00pallleHUH ¢ COOOBUHSIEMbIMHU

B nene «P mpormB Ilsrua m Koymmsma» (R v Petch and Coleman)®' cyx mnocramosmm, uto
3710ynoTpe0ICHHE MPOLEAYPO MOXKET BO3HHUKHYTh, KOTJIa BTOPOW COOOBUHSEMBIH Ha OoJiee MO3IHEH
CTaJInM CYAONPOU3BOJCTBA OBbLT OOBHHEH B YOWHCTBE, B TO BpeMs KaK Ha TMPEABIAYIINX CTaIHsIX
cyJeOHOro mpolecca B OTHOIICHUH COOOBHHSIEMBIX, OCHOBAHHOTO Ha TE€X e COOBITHAX, TOJBKO OJIUH
ObUT OOBMHEH B COBEPILICHWU YOUHCTBA, YTO B TAKOW CHTYallMH, B YaCTHOCTH, MOXKET BBI3BATh UyBCTBO
10183701138

3.110y110Tpe6.11eHHe l'IpOIICIlypOﬁ, BCJIECACTBUE MOBTOPHOI'0 YIIPOLIIEHHOT0 CYA0IIPOU3BOACTBA

B nene «P mpoTuB ormaunBaemoro cyapn Manuectep Cuty, B 0THOCTOpOoHHEM mopsaake Crenbcom» (R v
Manchester City stipendiary magistrates ex p Snelson)**? cyn mocranosui, 4to 6yeT HMETh MECTO PHCK
370ynOTpeOIeHUs] MPOLEeAypord B cilydae, KOrJa OOBHHEHHWE BO30OHOBISIET MOBTOPHOE YIPOIIECHHOE
IMPOU3BOJACTBO, AAXKC KOrJa NCPBUYHOC YIIPOUICHHOC IMPOU3BOJACTBO B OTHOIICHHHU 00OBHHAEMOIO OBLLIO
OTKJIOHEHO, TOCKOJIbKY Takas HpaKTHKa IPEACTaBJII€T ONACHOCTh IOBTOPHBIX HEIOOPOCOBECTHBIX
YHOPOLICHHBIX MMPOU3BOACTB 3a OJTHO M TOXE HAPYIICHUC B OTHOIICHUN OAHOI'O U TOT'O K€ 0OBHHSIEMOTO.
Ha stom ocnHoBanuu B gene «P mpoTuB cyapu Xopiiema, B OJHOCTOpoHHeM mopsake Pum3» (R v
Horsham Justices ex p Reeves)* cyn mocTanoBmi, 4To MOBTOPSIOIIEECS YIPOMEHHOE MPOM3BOICTBO B

OTHOIIIEHUU OOBUHSIEMOTrO OBLIO JA0CaJHbIM U, TAKNM 06pa30M, ABJIACTCA 3JIOYHOTpe6H6HI/I6M.

310ynorpedsienne Npouenypoii, BCJIeICTBHE HEBO3MOKHOCTH MPOBECTH 00beKTHBHBII 10NPOC

B nene «P nporus Tpactxama» (R v Trustham)®** o6BuHseMBbIii, KOTOPBIiT GBLT 0OBUHEH B OTMBIBAHUH

JISHET, TIOCTYIAIONINX OT HE3aKOHHOTO 000pOTa HAPKOTUYECKUX CPENCTBA, OBLI 3aKIIOYEH MOJ CTPaxy,
HO HM pa3y He OBUI JOMPOIIEH, a MPOCTO OOBMHEH B COBEPIICHUH JaHHOTO mnpectymieHus. Cyn
MOCTAHOBHJI, YTO MPOM3BOJCTBO IO JEJIYy JO/DKHO OBITh NMPHUOCTAHOBJICHO, TaK Kak OOBHHSEMOMY OBLI
HaHECeH yIIepO, MOCKOJIbKY OH OB JIMIIEH IpaBa JaBaTh IOSICHEHWs Ha Oojiee paHHUX CTaIHAX,
HECMOTPS Ha TO, YTO OH OBUT MPEIYITPEKCH, UYTO BCE YTO OH CKAXKET, MOXKET OBITh UCIIOIBL30BAHO MTPOTHB
HETO B KAYECTBE JIOKA3aTeILCTRA.

829 http://www.familylawweek.co.uk/site.aspx?i=ed25015

330 http://lexisweb.co.uk/cases/2000/march/r-v-harlow-magistrates-court-ex-parte-ofarrell
%1 http://www.bailii.org/ew/cases/EWCA/Crim/2005/1883.html

2 «P mporuB ommaunmBaemoro cyapd Mamuectep Curi, B omHOcTOpoHHeM mopsizke Crembcom» (R v Manchester City
Stipendiary Magistrate, e p Snelson) (1978), 2 CoopHuk pelieHuii cyaoB AHMHH 62

883 «Cyobs Xopwema, ¢ oonocmoponnem nopsoxe Puezy» (Ilpumeuanue) (1980), 75 K. TTpun.R. 236

84 p npotuB Tpactxamay, Koposesckuii cyn CayrBopka, 27 HOsiOpst 1997 1., He comepkuTcsi B COOPHUKAX CYASOHBIX PEIICHUI
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3J10yn0Tpe6J1eHne IlpOIlGIlypOﬁ, OCHOBAHHOC HA KOHTAKTE¢ CO CBUACTCJIAMU

B nene «P mpotuB DOBanca» (R v Evans) cya moctaHOBWI, YTO XOTSI 3TO OBUIO TPaBHIBHBIM U JUIS
3alUTHI, U JUISI OOBUHECHHUS, BCTPETUTBCS CO CBHJCTEIISIMU, KOTOPBIC JOJDKHBI OBUIM JaTh TOKAa3aHHS B
OTHOIIICHWU TPOTUBHON CTOPOHBI, OpPraHM3alMs TAKOW BCTPEYH C IIENIbI0 W3MEHEHUS IOKa3aHWi
cBUjeTeNeil ObUIa AOMyCTUMOW, OIHAKO, 3JIOYMOTpeOIeHHe MPOIeaypoil MOXKET BO3HHUKHYTH, €CIIH B
OTHOIIICHUU CBUJICTENCH OyleT MPUMEHEHO Upe3MepHoe narieHue. B nene «P nporus llnecunrep» (R v
Schlesinger)®® cyn mocTaHOBHN, YTO HMMEIONIME MECTO MAXMHALMM C LENbI0 MPEIOTBPATHTH Jady
MOKa3aHUI BO3MOXKHBIX CBHJIETENICH MPENCTaBISIIOT co00il 310ymnoTpednenne. Kpome Toro, cumraercs,
YTO YIpo3bl B apec CBHAETeNed W MOOYXKIAeHWe M3MEHHUTHh CBOW IMOKa3aHWSA B OOMEH Ha YTO-IHOO

SABIIACTCA 3J10y1'[OTpC6J'ICHI/ICM.

30ynoTpedseHue Mpoueaypoii, 0CHOBAHHOE HA H30UPATEILHOM MpecsieT0BAHNU JIMI]

XoTs nmpu3HaeTCs, YTO FOCYAapCTBEHHbIE OOBUHUTEIN UMEIOT MPaBO BBIOMPATh, KOTJIa UMEHHO CIEAyeT
IPUBJIEKaTh K OTBETCTBEHHOCTH M KOIZA HE CTOUT, TakoW BBIOOD MOJDKEH OBITh CIIPAaBEIUIUBBIM,
0COOCHHO, KOTZa JO0Ka3aTelhbCTBA BO MHOTOM moxoxwu. Jlrobas ¢opmMa ITUCKPUMHUHALINK WU
q)aBOpI/ITI/I?,Ma CUHTAETCS HE3aKOHHOM MU IMPEBBIICHUEM HOJ'IHOMO‘II/II\/'I, n ABJISICTCA 3J'IOYHOTpC6J'ICHI/ICM
MIPOLEAYPOH.

B CoenunennoMm KoposieBCTBE CJIEICTBEHHBIM areHTCTBOM, KOTOpOe 00JjiagaeT Haubojee pa3BUTOMN
TIOJIUTUKOW W TIPAaKTHKOH, CBS3aHHOH C M30MpaTeNbHOM MpEciieIOBAaHUEM JIUII, SBIACTCS YTpaBieHUE
HAJIOTOBBIX COOPOB, KOTOpPHIE TOJBKO BBIOMpAeT MJIs TpecieOBaHUS HEOONBIIYI A0 TeX B
OTHOIIIEHWH KOTO HMMEETCS AOCTAaTOYHOE KOJIMYECTBO MaTepHhalia, 4ToOBl MpecliefoBaTh B CyIeOHOM
MOPSIZIKE 32 YKIIOHEHHE OT yIJIaThl HANOTOB. B GoNbIIMHCTBE ciydyaeB (PaKTHUECKHA TPUOPUTET OTAACTCS
JIOCTHKEHHUIO B3aHMHOTO COTJIAIIEHUS, B pe3yjbTaTe KOTOPOro, KpOME Hajora, BBIMJIAYUBAETCS TaKKe
mrpad ¥ MPOLEHTHI.

VYnpasieHue HAIOTOBBIX COOPOB OMyOJIMKOBAI CBOIO MOJHUTUKY CyaeOHOro mpecienoBanus eme B 1999
rony>®. B COOTBETCTBHH C O5TO TONMTHKOH, NPUMEpPAMH TaKHX OOCTOATENBCTB, KOTOPBIC
[ocynapcTBeHHOE ynpaBiieHHe BennkoOpuTaHuM MO HAJIOTOBBIM M TaMOXKEHHBIM cOOpaMm, B IPUHIIUIIE,
paccMaTpuBacT B KadC€CTBEC OCHOBaHHI JJI1  MHUIUHUPOBAHUA pacCiiCcOoBaHHd YIOJIOBHOIO, a HE
IPaKIaHCKOTO JIea, SBISIOTCS CIIETyOLIHe:

e B ciydyae opraHu30BaHHBIX NPECTYNHBIX IPYNIIAPOBOK, ATAKYIOIIUX HAJOIOBYIO CUCTEMY WM
COBEpPIIAIOIINX CHUCTEMATHYECKHE MOIICHHUYECKHUE ICWCTBUS, BCIEICTBHE KOTOPBIX, MOTEPU
MPEACTABISIIOT COOOM Cephe3HYI0 Yrpo3y s 0a3bl HAJIOTOOOJIOXKEHHS, B TOM YHCIE
NPECTYIUICHUSM SIBJISIETCSI U CTOBOD;

e Ecnu imno 3aHMMaeT JOKHOCTD, KOTOpasi TpeOyeT IOBEpPHS U OTBETCTBEHHOCTH;

o Ecmn ACIAIOTCA CYHICCTBCHHBIC JIOXKHBIC YTBCPXKACHUA HIIU NPCACTABIIAOTCA CYHICCTBCHHBIC
chanbcUPUIMPOBAHHBIC IOKYMEHTHI B X0/I€ PACCMOTPEHUS TPAXKIaHCKOTO JIeNa;

e TI'me, mpecnemyss cxeMmy YKIOHEHHs, CTaBKa Jenaercs Ha chaibcuUIMPOBAHHBIN WK
W3MEHEHHBIH JTIOKYMEHT M JIOBEpHE K HEMY, MJHM Ha CyIlecTBEHHbIE (DaKThl, KOTOpbIE ObLIH
MCKa)KEHBI JIJIs1 [TOBBIILICHUS IOBEPUS K CXEME;

e ['e momo3peBaeTcst yMbILUIEHHOE COKPBITHE, 00MaH, CrOBOP WJIM KOPPYIILUS;

e B ciyuasx, CBI3aHHBIX C HCIOJIb30BaHUEM MOAEIBHBIX WK (abIIUBBIX JOKYMEHTOB;

e B ciyuasx, CBSI3aHHBIX C UMIIOPTOM HJIM SKCIOPTOM B HapyLIEHHE CYNIECTBYIOIIMX 3allPETOB U
OTrpaHHYECHHUI;

o B CiIydasaX, CBA3aHHBIX C OTMbBIBAHUEM ACHET C IMPUBJIICYHCHHUEM, B HaCTHOCTU, KOHCYJIbTAHTOB,
OyXraiaTepoB, CONMCHUTOPOB WM JPYIHX JHI, ACHCTBYIOIMMX B MPOo(ecCHOHAIHHOM Iojie, U

%35 http://anticyberforensics.wordpress.com/2010/02/02/r-v-schlesinger-r-v-dunk-r-v-atlantic-commercial-ltd-united-kingdom/
3% http://www.hmre.gov.uk/prosecutions/crim-inv-policy.htm
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MOMOTAIOIINE YBECTH JCHEKHBIC CPEACTBA M3 30HBI JOCSATACMOCTH MPABOOXPAHUTEILHBIX
OpraHoOB;

e Korma mnpecTymHHK COBepmIal MpPaBOHAPYIICHHS paHee / HMMEET MECTO IOBTOPHOE
MIPOTHBOIIPABHOE JIESHHE WM MPaKJaHCKOE Pa30HupaTelbCTBO;

e B ciyyasx, CBSI3aHHBIX C XHUINECHHEM, 3JI0YMOTPEOJICHHEM WM HE3aKOHHBIM YHHUTOXCHHUEM
JIOKYMEHTOB I'0CynapCTBEeHHOrO yrpaBieHus BeIuMKOOpUTaHHWHU 10 HATOTOBBIM U TAMOXKEHHBIM
cOopawm;

e [I1e ecTh J0OKa3aTeNbCTBA HAMAICHUSA, Yrpo3 KM Bbigada ceOs 3a JIODKHOCTHOE JIHI0
T'ocymapCTBEHHOTO yIpaBiieHHsT BeaTMKOOpUTaHNH 110 HATIOTOBBIM M TAMOXXEHHBIM cOOpam;

e TI'le ecTh CBSI3b MOAO3PEBAEMOTO C IMPECTYMHOCTHIO MIMPOKOTO MPOGHIIsL, BHYTPEHHEH OO
MEXIYHAPOIHON, BKIIOYAs TPECTYIUICHHS, HE BXOMAAIIME B KOMIIETECHIHIOI 0CYIapCTBEHHOTO
ynpasieHust BeTukoOpUTaHHY 0 HAIOTOBBIM U TAMOXCHHBIM cOOpaM.

[Ipu paccMOTpeHWH, NENo JOJDKHO paccieoBaThCd C HCIONB30BAHMEM MPOIEAYp paccielOBaHUs
MOIIICHHHUYECTBA B TPAKIAHCKUX JeJIaX WK SBIIAETCS MPEAMETOM YTOJIOBHOTO PACCISIOBAHMUS, OHUM H3
(bakTOpoB OyaeT, OBLIO JIM 3aBEPIIICHO WK HET MPECTYIICHHE, COBEPIICHHOE HAIOTOIIIATENBIIIUKOM.

Tem He MeHee, CyIIECTBYIOT OIpeJelCHHbIE (DUCKaTbHBIE NpecTyIUleHHs, IAe locyaapcTBeHHOE
ynpaBieHne BenmukoOpuTaHWM IO HaJOTOBBIM M TaMOKEHHBIM cOopam, Kak MpaBuio, He Oyzaer
MPUMEHATh MPOLEIYPHl PACCIEIOBAHMS MOIIEHHMYECTBA B TPAXKIAHCKUX JElaX B COOTBETCTBHU C
MPOLECCYANBHBIM KOJEKCOM 9. TaknMu npuMepaMu SBIIIOTCA:

e  MoneHHIYECTBO B OTHOLIEHUH perucTpauuu u noramenus noaaensuoro HAC;
e  OpraHu30BaHHOE MOIICHHUYECTBO B OTHOIIEHUH HAJIOTOBBIX KPEIUTOB.

Yrto KacaeTcs CyJONpPOM3BOJACTB MO YrOJOBHBIM JeJaM, HHOTZA YTBEP)KHACTCs, YTO CBHICTENb
oOBUHEHMST cdadpukoBall WM TNPUYKpacHil CBOM I[OKa3aHWs C IeJbl0 M30eXaTh CyaeOHOTo
MPECIeAOBAHMSA, C KOTOPHIM OH CTOJKHYJCS. COOTBETCTBEHHO, €ro NMOKa3aHUsIM HE JOJDKHO MPUAAaBaATHCS
Kakoe-T100 3HaueHHe, B OOJBIIMHCTBE CIydaeB JOBEpPHE K €ro OOBHHEHHUIO CTaBHUTCS IIOJ BOIPOC IS
NPUCSDKHBIX M 370ynoTpebiieHre He Bo3HHMKaeT. OHaKo, 370ynoTpedieHne MOKeT BO3HHKHYTbH, KOTa
UMEeT MECTO CrOBOp MEXIY IO0A03pEeBaeMbIM, KOTOPBI BIOCIEJACTBUM CTaJl CBHICTEIECM, H
CIIe/IOBATENIeM, €CIIH CJIeJOBaTeIeM MOJ03peBacMOMY OBUI TIPEUIOKEH ONpPEICICHHBI CTUMYI JUIS
JDKECBUICTEIILCTBOBAHMS, HANpHMeEp, OOCIIaHWEe IIPEJOCTaBUTh HMMYHHUTET €My, €ro Jpyry WIu
poacTBeHHHUKY. CUHMTaeTcs, 4YTO TakKMM 0Opa3oM OOBHMHEHHE ceOs 3amsiTHAIO HApYHICHUEM J3THUKU U He
SIBJISIETCS CIIPABE/IITBBIM.

Takast cuTyamus cuoxmiack B aene «P mporus Burmm» (R v Bigley)®', xorna meckomnbko i Obimm
3ajiepyKaHbl 3a COBEpIICHUE MPECTYIJICHUH, CBSI3aHHBIX C HAPKOTHYECKUMH cpejacTBamMu. Kaxaplid ObLT
HPETyCMOTPUTENBHO JIOTPOIIEH, a HEKOTOphle M3 HHUX BO BpeMs IPOBEIEHHS IONPOCa OTrOBOPUIIU
oOBuHsieMoro. CremaB 3TO, O3THUM JIMIIAM 3aTeM ObUI TPEJIOKEH HMMYHHTET OT CYAeOHOro
npecie/ioBaHrs B OOMEH Ha corjlacue CTaTb CBHJETEJIeM OOBHHEHHS, W 3TO NPEAJIOKEHUE ObUIO MMH
npuHsaTo. CyIl MOCTaHOBWIJ, YTO B IPHUHLMIE OBIIO NPHUEMJIEMBIM sl OOBHMHMTENS PEIINTh HE
npecieoBaTh B Cy1e0HOM MOPSIKE TeX, KTO BAHOBEH B COBEPIIEHHU 00JIee Cephe3HbIX MPECTYIUICHU. B
JAHHOM CITy4ae CyJ OTKJIOHHJ OOBHHEHHS B 3J0YNMOTPEOICHUAX €Ille A0 TOro, KaK OOBUHHTENN PEIIHIN
NPECNIeA0BaTh IMOJ03PEBAEMBIX WIH HET B CyA€OHOM TOPSIKE, BIIOCICACTBHH, B XOJE MPOBEACHUS
JIONIPOCOB  MOJI03PEBAEMBIE CTAIM CBHICTENISIMH, OTOBOPHUB OOBHHSEMOTO, TPH 3TOM KaKoe-TuOo
obemanre B KayecTBE IOOMPEHHUs CO CTOPOHBI CJe/oBaTeliell MecTo He uMeno. B 1menom, B
CoenmunennoMm KoponeBcTBe ciiefioBaTen U OOBUHHUTENH BCET/a JIOJDKHBI TOMHHTH O BO3MOXKHOCTH
OOBMHEHHUS B CroBOpE M HEHAIJIeXalleM MOTHBE B CyIeOHOM pa30HMpaTelbCTBE, €CIM OCHOBHOM
CBUJIETENIb OOBUHEHUS, B OTHOIIEHNH KOTOPOTO MMEIOTCS I0CTATOYHBIE JOKA3aTEIbCTBA €0 MPECTYITHOM
JeSITeIbHOCTH, TEM HE MeHee, He ObUT IPUBJICYEH K YTOJIOBHON OTBETCTBEHHOCTH.

310ynorpedieHne nponeaypoii, 0CHOBAaHHOE HA Hepa3rJjalieHnu HHpopMAIUH

337 http://lexisweb.co.uk/cases/2001/december/r-v-bigley
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[IpaBo Ha crpaBeTMBOE PACKPBITUS TOKA3aTENbCTB CTPOTO B3aMOCBS3aHO C MPABOM Ha CIIPABEIITUBOC
cyneOHoe pa30MpaTeNbCTBO, 3J0YIOTPEOICHNE MPOLIEAYPOH MOXKET BO3HUKHYTh, €CITU OYy/IET BEBISBICHO,
9T0 OOBHMHEHHE HE pas3IjallaeT MaTepHal, KOTOPBIH MOXET OOOCHOBAHHO pacCMaTpUBATHCS Kak
MOJPBIBAIONINI BEPCUIO0 OOBHHEHHS, WM CBHICTEIBCTBOBATH B JieNie B MOJB3y oOBHHsieMoro. C 3Toi
uenslo B 2005 roAy reHepalbHBIM aTTOpHEW U3Aal PYKOBOASIINE NPUHLIMIBI IO PACKPBITHIO
HEWCIIOJIb30BAaHHOTO MaTeprajia B XOJI€ YTOJIOBHOTO CYAONpOM3BOAcTBA. Ha mpakTuke mnpuMepom
HECTIPaBEUIMBOCTH MPU PACKPBITUM MAaTEepHUaloB Jelia SBISAETCS OTKa3 OOBHHUTENS COONIONATH CBOU
00s13aTeNbCTBa MO 00ECTICUEHUIO HAJUICKAIIETO PACKPBITHA MHPOpPMalUK, B BUIE HCKIIOUYEHUs Ooiee
HO3IHEe PAaCKPHITHE MATEpHAIOB Jeja, HeMpeJHaMEPEHHOe WM C LEJBI0 BBEICHHS B 3a0IyXICHHE B
OTHOIICHHH HE 3aCEKPEUCHHBIX HITH 3aCEKPEUCHHBIX MATEPHAIIOB ",

B 3aBucuMoctH OT 0OOCTOATENHCTB, HEKOTOpPHIE JKajlOOBl MIOMKHBI OBITH PACKPBITHL, JPYTUM
rapaHTUPYeTCS OTCPOYKa IS 3alTUTHl, OHU OYAYT PACKPBITHI MTO3HEE, A0 ATOTO TAKUE MATEPHAIBI OYIyT
UCKJIIOYCHBI W3 TICPEYHS JIOKA3aTeNIbCTB, a HEKOTOPBIC HAMPABJICHUS CICACTBUS HE OYAYyT PacKpPBITHI
nepea NPUCSKHBIMH.

[Tpumepom niena o HepasriIalieHuy HHQOpMAIUK, CTaBIIeH MPUIMHON 3II0YNIOTPEOICHHUS, SIBISACTCS IENIO0
«P mporue Bmknemxa» (R v Blackledge)®, xorma, cmemyst mpusHaHHIO BHHBI, BBISICHHIOCH, HTO
JI0Ka3aTeJIbCTBA HEBUHOBHOCTH OBIIIM CKPBITHI OT 3amuThl. 11oka 3TOT MaTepuan He OyAeT NpeACTaBiIeH B
cyle, 3aluTa OOBHHSAEMOI0 HE MOKET MOJATh 3asBICHUE O 370ynorpeOieHud. B KoHeuHOM HTOre CyA
AHHYJIMPOBAJ IPUTOBOPHI BCeX OOBUHIEMBIX Ha OCHOBAHUH HE PACKPBITHS HHPOPMAIHH.

B neme «P mnpormB Xambpuca» (R v Humphreys)®® cym B KOHEYHOM HTOre MPHOCTAHOBHII
MPOU3BOJCTBO, OTMETHB HAJIMYHME CYIICCTBCHHBIX OINMOOK B OTHOIICGHWH XpAaHCHUS U 3alUCH
COOTBETCTBYIOIIME MaTepHalioB, HEOJHOKpPATHBIE CJlIy4ad I[IO3JHETO PACKPBITHs HWH(pOpMAaIHy,
BBIOOPOYHOTO PACKPBITHA M MONPaHHUA CyACOHBIX NPHKA30B B OTHOLICHWH PACKPBITUS HMH(DOpMAIMH.
CrencTBueM COBOKYITHOTO BO3AEHCTBHE OBUIO MOJOPBATH AOBEPUE U YBAXKEHHE K BEPXOBEHCTBY IIPABa.

B nene «P npomue Hoxepa» (R v Docker) ocyxaeHne HEMpaBOMEPHBIX JACHCTBHIA IMOJMIIUH, CPEIU
oOBHHEHUH B (pambCUPUKAIINK JOKA3aTEILCTB, B COUSTAHUH C HE PACKPHITHEM MH()OPMAIMH TOJIUIIHEH,
SIBJISIETCSI OCHOBAHUEM I MIPUOCTAHOBJICHUSI TIPOM3BOJCTBA 10 neiy. IlynkTt 2 crateu 10 3akona 00
YTOJIOBHOM TIPOLIECCE W paccielOBaHUM MPSMO TOBOPUT O BO3MOXKHOCTH HMPHUOCTAHOBIICHUS Cy/IeOHOTO
pa3OuparenbcTBa, KOrJa OOBMHEHHMIO HUKAaK HE YJAeTcsl NPUAEP)KUBATHCS CPOKOB, YTO, BO3MOXKHO, B
KOHEYHOM HTOre OYZeT MIMETh pelllarolee 3HaYeHHE B CaMOM CyIeOHOM TpoIiecce.

3J0ynorpediieHne npoueaypoii, 0OCHOBAaHHOe HA IMMYHHTeTe 00IIeCTBEHHOI0 HHTepeca

[MonHOMOYHS OOBMHHTENEH MO TMONYUYSHHUIO Pa3pelIeHus] O He PACKPBITUM MaTepUalioB Jiella 3allUuTe Ha
OCHOBaHHWU OOIIECTBEHHOT'O WHTEpeCa CTalld CHIILHO OTPaHUYMBAThCS Cieays pemennto [lanatel 1opnos
no geny «P npomuse X u K» (R v H and C). B uacTHOCTH, €ClT €IMHCTBEHHBIM HJIM OCHOBHBIM MOTHBOM
MOJYYNUTh TaKO€ pa3pelieHHe SIBJSIETCS MOJIyYeHHE NMpEeHMyIIecTBa B CyleOHOM Ipolecce, YAEp:KaTb
MaTepua, KOTOPhIH MOXKET 3aTpyIHUTH MPECIeI0OBaHNS UIIH YKPEIUTh BEPCHIO 3AIINUTHI, MJIH €Ile XYXKe,
NPEeIOTBPAaTUTh OOBHHEHHE, KOTOPOE HE JOJDKHO OBUIO CIENaHO IpU CIPaBeUIMBOM CyAEeOHOM
pasbuparenscTBe.

B nene «P npomus Ilamens» (R v Patel) cya mocranoBwi, uto, KOT[a Takoe 3I0YIOTPEOIECHHE UMEET
MECTO, MPUTOBOP OOBUHIEMBIX MOJUICKHUT aHHYJIMPOBAHUIO, TAXKE €CIH B JieJe, TI0 MHCHHIO 0OBHHEHUS,
OBLJIO JOCTATOYHO JIOKA3aTEIbCTB UX BUHBI.

338 3nmoynoTpebiieHre TPOLEAYPOi B YroJioBHOM cynomnpousBozictee JIoeuna Kopkepa, JIaBuna Sara m Mapka Cammepca (19

amp. 2008 r.), TorTens Ox.
%39 http://www.deathpenaltyproject.org/legal-resources/authorities-database/search/?id=341

340 «P npomus Xampucay (R v Humphreys) (1995) 4 CGOpHHUK peleHHii cynoB Axriun 1008 AnemuianuoHHbIA Cyx
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B nene «P» (R), panee, B OTHOLICHWM BOCBHMH 3asBUTENCH OBUIO NPUOCTAHOBIEHO CyAcOHOE
MPOM3BOACTBO HAa OCHOBAaHWHU 3JIOYMOTPEOJEHHUS TPOIEAYypOil, TOCKOIBbKY OHH TMpH3HAIN ce0s
BUHOBHBIMH, B TIEPBYIO O4Yepe[b, HA OCHOBAHWH JIO)KHOTO IPEATIONIOKEHHUS, YTO OOBHHEHHEM IOJDKHO
o0ecrevnBaThCs MOJTHOE M HAJUIeKaIlee packpeiThe nHpopMaIuu ctopoHam aeina. CyJ1 TOCTaHOBHII, YTO
MIPU3HAHKE BUHBI HE SIBJISICTCS MPEMATCTBUE ISl aHHYJIUPOBAHUS PUTOBOPA.

30ynoTpedseHue Mpoueaypoii, BeaeacTBHE HE3aKOHHO MOJIyYeHHBIX 10Ka3aTeIbCTB

XoTs TOT q)aKT, YTO O0Ka3aTc/IbCTBAa IOJYUYCHBI HE3daKOHHO, HC MPUBOAUT K HMX aBTOMATUYCCKOMY
HCKIKOYCHHUIO, KOrjga TaKue JOoKa3aTciIbCTBa ObLIH ITOJIYYCHBI ITOA NBITKAMH.

Jpyrum mnpumepoM, Koria ObLIO MPUOCTAHOBJIECHO CyAeOHOE pa30MpaTesbCTBO, SBISETCS Hel0 «P
npomue Cmannemona» (R v Stapleton), korma o0BHHSEMBIM OBUIO IIPEIBABIEHO OOBHHEHHE B
MommerHngecTBe ¢ H/IC mocne odeHb MIMTENbHON W HAI30PHOM ASATEIHHOCTH CO CTOPOHBI ITOJIHMITHH.
3amuTa 3asBIsUIa O 3J0YNOTPEOJICHHMH HAa OCHOBAHUHM HEJOOPOCOBECTHOCTH M 3JIOYIOTPEOJICHUU
BJIACTHIO, YTO BJACTH OBUIM TOJIHBI PEIIMMOCTH 33/IePXKaTh OIHOTO W3 OOBHHSEMBIX 32 COBEPILCHHUEC
HEKOTOPBIX TPECTYIJICHUH, W YTO, B JICHCTBUTEIBHOCTH, PEAIbHBIM MOTHUBOM JUIs Haa30pa OBLIO He
HO/I03PEHHE B OCYLICCTBICHUM MOCTOSIHHOW MPECTYIHOW NESTENbHOCTH, a MPOM3BOJILHOE U MacCcoBOE
pacciienoBaHie B OTHOIICHHM OOBHMHSEMBbIX. Takum o0Opas3om, paccriemoBanue ad hominem oObuio
HEJIOMMYCTUMBIM, U B JIIOOOM CJIydae B JAHHOM KOHKPETHOM Jielie ObIJIO COBEPIIICHHO HECOPAa3MEPHBIM.

3n1oynorpedieHne INpoueaypoil, BCJIEACTBHE COBEPIICHHS YrOJMOBHBIX MNPECTYIUICHHH MJIH
NPOTUBONPABHBIX el CTBUI Cile10BaTeJIAMHA

B nene «P npomus Ilnecuneepay (R v Schlesinger)®! B 1985 romy 3asButenu ObUTH OOBHHEHBI B

HE3aKOHHOM 3KcIopTe opyxkus B Mpak. Jlo cyna 3amuTe CTajo M3BECTHO O MHOXKECTBE O(PHUIIMATIBHBIX
JIUI] TIOCOJLCTB B JIOHIOHE, KOTOPBIC TOTOBBI OBLIM YTBEPXKAATh, YTO OPYXKHE HA CAMOM JieJie He ObLIO
nmocraBneHo B Mpak. Tem He MeHee, mpexae 4eM JaTh TOKa3aHHs CBUAETENEW, MOJHDKHOCTHBIE JIHIIA
3asBWJIM, YTO OHHU OOJbIIE HUYEM HE MOTYT IOMOYb, IOCKOJIBKY HX IIOCOJBCTBA HE Jajdd Ha 3TO
paspemieHus. B 3THX 00CTOATENBCTBAX OOBUHSIEMBIC PU3HAIN CeOsI BAHOBHBIMHU.

[MTocne monyveHus: oTBeTa Ha 3anpoc B 1993 roay crajio U3BECTHO, UTO MUHHCTEPCTBO HHOCTPAHHBIX JIE,
M0 TOPYYCHUIO TaMOXXEHHOro (CJICJACTBEHHOrO OpraHa), MPHU3BaJO IOCOJLCTBA HE JIOMYCKaTh HX
JIOJDKHOCTHBIX JIMI[ K Jade TMOKa3aHud co cTopoHbl 3ammthl. Korma sra wuHbopmarus Obuia
onmyONHMKOBaHa, OOBHHSAEMbIC O00XAJIOBAIM CBOM MPUTOBOPHI. ATCIUIAIUOHHBIA CYJ| JIETKO OTMCHMII
MIPUTOBOPHI, OTMETHUB, YTO MPHU MIPOU3BOICTBE UMEJIO MECTO, BO-IIEPBBIX, HEHAJICKAIIIEE BMEIIIATEIHCTBO
B XOJ mOpaBoOCyausa H, BO-BTOPLIX, 3TO 6I)IJ'IO CKPBITO OT 3alluTbl WU CYJAbHU BO BpEMiA CYI[CGHOFO
pasouparenscTBa. Cyq MOCTAHOBWII, YTO, NMPH COBEPIICHUU 3JIOYHNOTPEONiCHUS OOBUHIEMOMY HE OBLIO
o0ecIieueHo CIpaBeInBOe Cy/IeOHOe pa30upareibCcTBO, €CIAM OOBHUHECHUE MPEISTCTBYET BBI3OBY
CBHﬂeTeHeﬁ, KOTOPBIC, KaK IIpeaAnojgaracTcia, MOryT CBUACTCILCTBOBATEL B ITOJIB3Y O6BI/IHHGMOFO.

B nene «P npomus Jlamupar» (R v Latif)*? Ilanata nopaoB OTMeTHIA, 4TO €CiM CyJ BCe BpeMs
OTKa3bIBACTCS MIPUOCTAHOBUTH CYAe0HOE MPOU3BOJICTBO, KOIJIa CJICJOBATEIM COBEPIIAOT MPECTYILICHUS
WIN TPOTUBOIPABHBIE JCUCTBUS, MOSIBUTCS OILIYIICHUE, YTO CYJ OCBOOOXKIACT OT OTBETCTBEHHOCTH 3a
NPECTYIHBIC JICTHHUS U 3JI0YNOTPEOJICHHE CITY)KEOHBIM MOJIOXKEHUEM MPABOOXPAHUTEIBHBIMUA OpraHaMu.
C napyroil CTOpOHBI, €ciid Obl CyJcOHbIC NPOM3BOJICTBA BCE BPEMsl IIPUOCTAHABIMBAIUACH 0 3TUM
OCHOBAHUSIM, CY/Jl YIPEKaJicsi Obl B TOM, YTO HE 3alIHUINACT OOIIECTBO OT CEPbE3HbIX HpecTyruieHud. Cy
TaKk)Ke IOCTAHOBWIJI, YTO B TaKUX CIIy4asx Cya oOnamaeT OmpeAelieHHOHW CBOOOJOW MEWCTBUN U
MPUHAMAET PEIICHUS 10 CBOEMY YCMOTPEHHIO, OCHOBBIBASCh Ha OOCTOSTEILCTBAX KOHKPETHOrO [elia,
HalmpuMmep, €CIu MOBCACHUC CJICA0BATECIIA ObII HACTOIBKO HeIIOCTOI\/lIHI)IM, WX TIIOCTBIAHBIM, YTO
MO3BOJIUTh  MPOJIOJDKATHCS  JTAHHOMY  CyIeOHOMY TPECICIOBAaHHIO PaBHOCHJIBHO OCKOPOJICHUIO
0OIIECTBEHHOTO CO3HAHUS.

34 http://anticyberforensics.wordpress.com/2010/02/02/r-v-schlesinger-r-v-dunk-r-v-atlantic-commercial-ltd-united-kingdom/
%42 http://www.independent.co.uk/news/people/trial-for-drug-offences-not-an-abuse-of-process-1325375.html

196



B nmene «Jlatuda» (Latif) cym npeanoxun cOalaHCHUpOBATh peaH3alMI0 JIBYX KOHKYPHPYIOLIHX
OOIIIECTBEHHBIX HMHTEPECOB: MMIIEPATUBOM MJIS CY/IOB CTalO COXPAHEHHE CBOEH MOpANTBbHON YHCTOTHI
MOCPEACTBOM WX IHICCOIMAIIMK OT CJEeACTBEHHOW HemoOpocoBecTHOCTH. CrpaBelIMBOE OTIPABICHUE
NpaBOCyAUsl HE MOXKET OBITh PUHECEHO B KEPTBY BO UM IieJiecO00pa3HOCTH. BTopoi 0OBHHAEMBIH 1
OCYKJIEHHBIH 3a TSDKKHE MPECTYIJICHUs HE JOJDKEH YHTH OT MpaBOCYIuUs, IOTOMY YTO Takas CHUTyalus
MOJKET TOZOPBaTh JOBEpHE OOIIECTBEHHOCTH K CHCTEME YTOJIOBHOTO ITPABOCY IS

OCHOBHBIMH TPUHIMIIAMU JIJI1 TPUOCTAHOBICHUS TPOU3BOJICTBA, BCJICICTBUC 3JIOYIIOTPEOICHUS
MIPOLEAYPOH, SIBIIOTCA CJENyIOIIHe: MPECTyIUIEHHEe YK€ HWMEIO MECTO W B €ro COBEpIICHHWH He
MOJICTPEKAIH; CIIe0BaTelh ACHCTBOBAI IO/ PYKOBOIACTBOM CBOETO HAYajdbCTBA M OBUT MOTHBHUPOBAH
JKEJTaHUEM O0ECIICYNTh HaKa3aHWE MPECTYITHUKOB; TSXKECTh MPECTYMHBIX JCUCTBUH ciemoBaTels ObLia
3HAYUTEIHLHO HUXKE (TIPOCTUTEIIbHAS) 10 CPABHEHHIO C JICHCTBUSMU OJTHOTO U3 MOJICYTUMBIX.

[lpumeHeHne 3THUX NPUHIMIIOB MMeno Mmecto B Aene «P mporuB Xanma» (R v Khan), korma tabickuii
JUIIIOMAT TOABEPrcsi OOBICKY TO MPHOBITHH B a3pONOPT XHUTPOY, U B €0 TUINTIOMATHYECKON MOYTE OBbLT
HaiieH reporH. OH TpeboBal MPUOCTAHOBUTH CyJAeOHOE MPOM3BOJICTBO HA TOM OCHOBAaHWH, YTO OOBICK
OB TpOBENEH B HApYIICHHE €ro TUINIOMATHYECKOT0 HWMMYHHTETa, YTO SIBIIIETCS HapyIIEHHUEM
nosiookeHuii BeHckoit kouBeHimu. Cynapsi He ObUT BIeYaT/ieH JaHHON apryMEHTAIlMed W OTKJIOHHI
3as1BJICHUE IUILIOMATA.

B nene «P npomue Koppunemona» (R v Carrington) o6BuHSIEMOMY OBLIH MPEIbABICHBI OOBHHCHUS B
HE3aKOHHOM 000pOTE HAPKOTHYECKHUX CPEACTB Ha CyJHE, HampasistonieMcs: u3 ManbTsl B CoeZIMHEHHOE
KoponesctBo. B cooTBeTcTBHM C MEXIyHAPOAHBIM MOPCKHM IPAaBOM, NPEKAE YeM 3aA€pKaTh CyJHO U
MIPOBECTH HAa HEM OOBICK, TpeOyeTcs, 4TOOBI JODKHOCTHBIE IUIA TAMOXEHHOH CITy>KObI TOTYUHITH
COIJIaCHM€ Ha IPOBEJECHUE TAaKUX AEUCTBHH OT I'€éHepanbHOro IpokKypopa MaibThl, OCKOJBKY CYAHO
Hayajo cBOo xox orryma. OgHako, TaMOXEHHas ciyk0a He XOTela jKIaTh, IOKa CyJHO BOHMIET B
TEPPUTOPHATIEHBIE BOIBI [UISl OTCICKUBAHUS U MIPOBEIEHUS 00BICKA, HO XOTeJa CACNaTh 3TO B OTKPHITOM
Mope.

BbII0 BBISBIIEHO, YTO, KOT/Ia 3aIPaIliBaIOCh COTIaCHE TeHEPATLHOTO MPOKypopa MalbThl, TAMOKEHHAS
ciyx0a ero yBeJIoMMIIa, 4TO CyIHO pacrosaranock «y oeperoB CoeaunenHoro KoposeBctay, 94To ObLIO
70kHbIM. CyJ/I MOCTAHOBMJI, YTO TAKOE PELICHHE BBECTH B 3a0Jy)KICHHUE MaJbTHHCKUX BJIACTEH ObLIO
HOCTBITHBIM, COTJIACHE TIOJIy4eHO HEeIO0OPOCOBECTHBIM IyTeM, M MNPUOCTAHOBJIICHHE CYAeOHOTrO
MPOU3BOJICTBA OBLIO MPOCTO HEOOXOIHUMBIM.

B nene «P npomus Caszeprenda» (R v Sutherland)®? cyn mocramoBmm, 4ro pemenme cienoBateeit
[POCITYIIMBATh Pa3srOBOPbI MEXIy II0/I03pEBaeMbIMA B YOWHCTBE W HX aJBOKAaTaMH, KOTJa OHH
COZIEPIKAIMCH MOJ] CTPaKEH B MOJIUIIEUCKOM ydacTKe, ObLIO rpyObIM HapyIIEHHEM OCHOBOIIOJIAraoIIero
NPUHIMIA TIpaBa U TpaB 4enoBeka. CieaoBaTesibHO, MPOCIYIIMBAHUE HE MMENIO CMBICIA, MOCKOJIbKY
rpaBaM OOBHHSEMOTO ObLT HaHECEH YIIepo.

310ynoTpedsieHne NPoueIypoii HA OCHOBAHUY He3aKOHHOTO (PMHAHCHPOBAHMSI 0OBUHEHHUSI

B nene «P npomug Xoynuwsma u opyzux» (R v Hounsham and others)*** cyneGroe nponssoactso Gs110

WHHULMUPOBAHO B OTHOLICHHWH TOPTOBLEB TPAHCHOPTHBIMH CPEICTBAMH, pabOTAIOIIMX C CYHNpPYramH, C
1eNbl0 00MaHa CTPaXOBIIMKOB TPAHCIOPTHBIX CPEJICTB MOCPEACTBOM 3asBICHHS O JIOKHBIX CTPAaXOBBIX
TpeOOBaHMAX OTHOCHTENBbHO yMbInuieHHO monacTpoeHHbX JTII. B konme cyneOHoro pa3zdmpaTenscTBa
00BUHsIEMBIM OblJIa PacKpbITa MH(POpMAIMA O TOM, YTO CTPAXOBble KOMIIAHWH, O KOTOPBIX HAET peub,
(¢buHaHCHPOBANIN MONHUIEHCKOE paccieoBaHue, YTO MPUBEIIO K MX 3aJepkaHuio. B neiictBurensHOCTH,
ITOJINIIHA, Tpe6y;1 " IMpUHUMad IUIaTCXU OT CTPaxOBbIX KOMHaHHfI, HeﬁCTBOBaHa C MMPEBBINICHUEM CBOUX
MOJTHOMOYMH, YCTaHOBJCHHBIX 3akoHOM. CyI OTMETHJ, YTO Takas NpakTHKa MpeACcTaBisieT coOoi
CEpbE3HYI0 OMacHOCTb Il OOBEKTUBHOCTH MOJIMLIMU M MOXET NPUBECTH K €€ H30MpaTelIbHOCTH,

3 https://docs.google.com/gview?url=http://www.ajhtraining.com/images/pdf/r_v_sutherland_and_others_2002.pdf;

npuBeieHHBIH B https://www.gov.uk/government/uploads/system/uploads/attachment data/file/228593/0668.pdf
344 http://lexisweb.co.uk/cases/2005/may/r-v-hounsham
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HampuMep, Kakue TPECTYIUICHUS pacciie/oBaTh; NPUBOJAUTH K JKEPTBaM, YOCIUB CIEIACTBCHHYIO
MOJIUIEHCKYIO TPYIIY AeHCTBOBATH BEIOOPOYHO; IPUBOANUTH K TOMY, YTO CJIE€IOBATENH OYAYyT IPOBOIUTH
OoJee TIIATEIHHYIO MOJITOTOBKY TOJMBKO TEX JIeNa, 32 KOTOPHIE TUIATHT XKepTBa. TeM He MeHee, ITOCKOIJIbKY
HU OJMH W3 TPEPACCyJIKOB HE ObLI JOKa3aH OOBHHSCMBIM, CYJ MOCTAaHOBUJ, YTO B HACTOSAIICM JCIIC
3as1BJICHHOE 3J10yMOTpeOIeHIe IPOoLeypoil He HMEIO MECTO.

370ynoTpedieHue NPOUENYpPOil, BciaeICTBHE TMPOBOKANMH TMNPECTYIUIEHUs] € 1eJdbl0  €ero
N300 IMYeHUs

B neme «P mporus Jlyzmm» (R v Looseley)345 [lamara mopnOB MOCTAaHOBWIJIA, YTO B CIy4asX, KOTAa

UCTIONIB3YETCSl MPOBOKAIUS C IETbI0 TIOOYANTh TPAXKAaH COBEPIIMTH MPECTYIUICHHS, TOCYJAapCTBO CaMo
NPOBOLIUPYET COBEPLICHUE TAKUX MPECTYIUICHHH, YTO HE JOJDKHO OBITh OMpPaBIaHHBIM, CJIEJ0BATEIILHO,
MPUOCTAHOBJICHUE MPOM3BOJICTBA JOIKHO OBITh TapaHTUPOBAHO. B NEHCTBUTENBHOCTH, CYIbI JOJDKHBI
yOeAHUThCS, YTO TOCYNApCTBO HE 3IOYNOTPEONsieT CBOCH BIACTHIO WM  NPUHYAHTEIHHBIMU
NPaBOOXPAHUTEIBHBIMHU (DYHKIIMSMH CYJIOB, H, TEM CaMbIM, HE MIPUTECHSIOT TPAXKIAH ITOTO TOCYIapCTBa.
Ponb cymoB sBIsieTCS NMPOMEXKYTOYHOM MEXKIY TOCYIAapCTBOM M €ro TIpaKAaHaMH, M CyHI JOJDKCH
yOemuThCs, YTO HUKaKKe 370ynoTpeonenns He nMeroT mecto. B neme Jlysmu (Looseley) cyn mocranoswmi,
4TO, JIaXKe €CJIM B KOHKPETHBIX 00CTOSTEIhCTBAX JeJia CIPaBeAJIUBOC CyneOHOe pa30upaTebcTBO OBLIO
BCE elle BO3MOXHBIM, €0 JODKHO OBITh MPEeKpalleHO Ha OCHOBAaHHUHW 0oJiee HIMPOKOTO PacCMOTPEHUS
[ENIOCTHOW CHUCTEMOW YTOJIOBHOTO TMPaBOCYAHS. BpUTaHCKUMH CyqamMH Takke OBUIH OMpECTICHBI
KPUTEPHHU JJIsl ONPECIICHUs TOTO, MMeJa JIK MECTO MPOBOKAIUS: €CIIM UMCIOTCS Pa3yMHBIC OCHOBAHHUS
10/I03peBaTh, 4TO (U3MYECKOE JHMIO0 HMMEET MPHYACTHOCTh K COBEPIICHHIO KOHKPETHOTO TEKYIIEro
npecTyruieHus. [lof03peHHe MOXET ObITh CKOHIICHTPUPOBAHO HE 0O0S3aTeNbHO B  OTHOIICHUH
KOHKPETHOTO (PH3HYECKOTO JIMIA, HO U Ha KOHKPETHOM MECTOPACIIONOKEHUH, TJ¢ MPEUMYIICCTBCHHO
COBEPIIAIOTCS MOAOOHBIC MpecTyIuieHus. s Toro, 4roObl Ha 3aKOHHBIX OCHOBaHHUSAX MPUOETaTh K
HPOBOKAIINH, CY/Ibl TAK)KE YCTAHOBHUIIHU, YTO JTOJDKHO OBITh 3aIIPOIICHO COOTBETCTBYIOIEE pa3pellicHUE. U
JIAaHHbIC JCUCTBHS JOJDKHBI MPOBOJUTHCSA TOJ HAI30pOM CIIeAOBATENed, W YTO JACATSILHOCTH O]
MPUKPBITHEM JIOJDKHA KOHTPOIUPOBATHCS B TEUCHHE BCETO CPOKA JICHCTBHUS ONEpallHy.

CyIbl TAKKe PACCMOTPEIIH XapaKTep ¥ CTENEHb Y4acTHs TOCyapCTBa B IPECTYILICHAN  ;

e [lpoakTuBHBIE MAEWUCTBUS JOJDKHOCTHBIX JIMI MOTYT OBITh MPHEMJIEMBIMH B OTHOILIECHHH
MIPECTYIJIEHUH, COBEPIICHHBIX C COINIACHS IIOTEPIIEBIIErO, 32 KOTOpbIE B IIPOTUBHOM Cllydae
OyZeT TpyaHO MpHUBJIEYb K OTBETCTBEHHOCTH (HANpUMED, Jiejla O MPECTYIUICHHUAX, CBSI3aHHBIX C
HapKOTHYECKUMH CPEJICTBAMU, TA€ KEPTBBI PEAKO COOOIIAIOT O COBEPILICHHWH MPECTYIIICHUS).
WHpIMU criOBaMH, TaKOB XapakTep MPECTYIUIEHHUs, YTO J0Ka3aTeIbCTBA MOTYT OBbITh MOJTYYECHBI
TOJIBKO IPU UCIIOJIb30BAaHUU TAWHBIX METOOB;

e CreneHp BMEIIATEIbCTBA JIODKHO OBITH COPAa3MEPHBIM CEPhE3HOCTH MPEAINOJIaracMoro
MPECTYIICHUS;

e TocynmapcTBO camo MPEJOCTaBUIO OOBHHSAEMOMY 3aypsIHYIO BO3MOXXHOCTD HapylIaTh 3aKOH.

B nene «Pumxeait nmporus Py (Ridgeway v R)347 CyJZl IOCTAHOBWJI, YTO TOCYJAPCTBO MOKET OINpPABIATH
WCIIOJIb30BaHME MMPOBOKAIMOHHBIX METOOB, YTOOBI MOOYAUTH COBEPIINTH NMPECTYIUICHUS TOJIBKO TOTTIA,
Korja TOOYXKICHHWE COTNacyeTcss C OOBIYHBIMA HCKYIMIEHUSMH W XHUTPOCTSAMH, KOTOpPBIE MOTYT
BCTPETUTHCS B XOJI€ NPECTYMHOU AesITeNbHOCTH. HO Kak TOJNBKO TOCYIapCTBO BBIXOJUT 3a PaMKH
OOBIYHOTO, 3TO MOXKET MNPUBECTH K YBEIWYCHHUIO KOJIMYECTBA TPECTYIUICHUN, CIPOBOITMPOBAHHBIX
MCKYCCTBEHHO. Hampumep, cy/1 Takke MOCTaHOBHII, YTO €CJIM OOBUHIEMBIN HECKOJBKO pa3 OTKAa3bIBAJICH,
MPEXKIEC YEM COIJIACHTHCS COBEPIIUTH MPECTYIUICHUE, MOCYIapPCTBO JIODKHO OyJIeT 000CHOBATh, IOYEMY
Takas HACTOMYMBOCTh WJIM YOKJIEHHE ObLIM HEOOXOAMMBbI, M HE OBbLIO JIM 3TO PaBHOCUILHO
HEMPUEMIIEMOMY TIOJICTPEKATENLCTBRY.

5 http://www.publications.parliament.uk/pa/ld200102/Idjudgmt/jd011025/loose-1.htm

346 3nmoynorpebieHre TPOLEAYPOil B YrosioBHOM cynomnpousBoictee J[osuna Kopkepa, JlaBuna SIura m Mapka Cammepca (19

anp. 2008 r.), Torrens D1.
47 (Pumxsoii npotis Koponess» (1995) 184 CLR 19 at 32
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B cayuasx, korga cyasl MOTYT IMOCUMTATh HPUOCTAHOBIIEHHE CYJeOHOIO MPOM3BOACTBA HE TaKUM YX U
HEOOXOIMMBIM, MOCKOJIBKY TPECTYIUVICHHE HE MOIJIO pacCMaTpUBATHCS KaK —CIIPOBOLMPOBAHHOE
TOCY/IapCTBOM, CTaHOBHUTCS BO3MOXKHBIM IIOJYYHTHh CMSTYEHHE IPHTOBOPA, OCHOBBIBASCH HA TOM, YTO
OOBUHSIEMBI HE MOT COBEpPLIMTH MPECTYIUIEHUE, eciu Obl HE MPOBOKAMOHHBIE AekcTBUs («P mpoTus
Anpepxun» (R v Underhill)). Tem vHe menee, HamHoro nozauee B aene «P mpotus Cnpunrepa» (R v
Springer)**® amenANHOHHBI CyZ MOCTAHOBUJ, €CIM JOKHOCTHBIC JIMIA TOX MPHKPHITHEM KYITHIH
HApKOTHYECKHE CPEICTBA Yy YCTAHOBJICHHBIX TOPTOBLEB, TO 3TO HE MOXKET CIyYHTh OCHOBAaHUEM IUIS
CMSTYEHUS IPUTOBOPA.

370ynoTpedsieHue Mpouenypoii, 0OCHOBAHHOE HA HeJIONMYCTHMOCTH TNOBTOPHOIO NPHUBJEYEHHH K
YroJ1I0BHOH OTBETCTBEHHOCTH 32 OJIHO U TO Ke NMpecTylJeHue

[TpuHIMT HETOIYCTUMOCTH TTOBTOPHOTO MPHBJICYCHUS K YTOJIOBHOW OTBETCTBEHHOCTH 33 OIHO M TO )K€
IpeCTyIUIEHHE MPEAIONaraeT, Yo OOBUHIEMBII He MOXKET OBITh OCYXKJICH JBaXK/bl HA OCHOBAHUH OJIHUX
U TexX e OOMMUX YTBEPKICHUSAX. ODTOT 3ampeT MpHU3BaH MPEeJOTBPATUTh IOBTOPHOE CyneOHOe
pa3dupaTeNbCTBO, OCHOBAaHHOE Ha MOJOOHBIX ()AaKTHUECKHX BOMPOCAX M, B KOHTEKCTE MPECTYIUICHHS,
IpPEOTBPATUTh  YPE3MEpPHOE  pBEHHE  OOBHHHUTENEH, CTPEeMSIINXCS  BO30YIUTH  HOBTOPHOE
pa36I/IpaTCJ'H>CTBO B OTHOIICHHH TOI'0 XK€ O6BI/IH$ICMOFO, B OTHOIICHHU KOTOPOro cCya OTKJIOHWI
npenblaylee 00OBUHEHNE. DTO TakKe IperocTeperaeT 0OBHHUTENEH B CIydasX, KOTAa pa3onupaTeabCcTBO
OBLTO 3aBEPILCHO YCIICIIHO W OBIIO0 Ha3HAUCHO HAKa3aHWE 332 COBEPIICHHOE IPaBOHAPYIICHUE, KOTOPOE
BIIOCJIC/ICTBUM BBUIMJIOCH B OOJiee TsDKENble IIOCIEACTBUS. B NEHCTBHTENBHOCTH, B pe3yibTaTe
PACKpBITUS TIOJHOW JIMHUM 3alIUThl OOBUHSIEMOTO Ha TEPBOM CyneOHOH CTaluu, OH MOXKET MOTEPSATh
MPEUMYIIECTBO Ha BTOPOH CTaguy, W, TakuM OOpa3oM, ero 3ammra OyAer MeHee 3(PPEeKTUBHOM.
HesaBucumMo 0T 3T0T0, TakK)Ke CYUTACTCS MOPATILHO HETPHEMIIEMBIM CTaBUTh KOTO-TO B 3aTPYAHUTEIHEHOE
MOJIOKCHUE,  TMOJBEprarh  JONOJHUTENBHBIM — pacxollaM ¢ OECIOKOWCTBY TpH  BTOPHYHOM

4
npecnenoga}mne’ °,

s toro, 4roObl BOCHPEMSATCTBOBATH BTOPHYHOMY CyAeOHOMY NpECICAOBAaHHUIO OPUTAHCKHE CYAbI
YCTaHOBWJIM, YTO MPECTYIICHUE TOJKHO OBITh TAaKUM ke (PaKTHUECKH U IOPUANUYCCKH.

B cootBercTBHMU C OpUTAHCKOH MOKTPUHOW HEAOMyCTUMOCTH MOBTOPHOTO MPHBJIEYEHUS K YTOIOBHON
OTBETCTBEHHOCTH 33 OJHO U TO K€ IPECTYIICHUE TAK)KE€ 3aIPEIeHO CYAMTH JIUIO 3a IPECTYILICHUE, B
OTHOIIEHUH KOTOPOrO TakKoe JHUIO ObUIO 3aKOHHO OCYXKAEHO B XOJA€ MNpEeIbIAyLIero cyaeOHOro
pasOuparenscTBa. Ecnm BbliBuUTamuck OOBHHEHHMS 3a COBEPLICHHE IPECTYIUICHUS, KOTOPOE YiKe
paccMaTpUBaJIOCh B MPEABLIYIINX Pa30UpaTesbCTBaX, B KOTOPHIX OOBUHSEMbIN ObUI MPU3HAH BUHOBHBIM
wi ObUI OMpPAaB/aHO, YCTaHABIMBANACh ajJbTepHATHBA B OTHOIICHWH IPECTYIUIEHHUS, KOTOpas Tenephb
npeasiaranach Ajsi paccMOTpeHusl. bpuTaHCkue cynbl CUMTAIOT, YTO, B JICHCTBUTEIBHOCTH, B TaKHUX
CiIydasix OOBHUHSEMBIN yKe HESIBHO ONPABAAH MM OCYKIEH.

Jpyroil mpUHLMI TJIACUT, YTO MPECTYIUICHUE, B OTHOLIEHUU KOTOPOIO JIMLO MOIJEKHUT OCYXKICHHIO,
SBIISIETCS TEM JK€ CaMBbIM HJIM TIOYTH TE€M € CaMbIM, YTO M B OTHOIIEHUH KOTOPOTO TaKOE JIUIO OBLIO
OTIPaBJIaHO WJIM OCYKACHO B MPENbIIyIIHX pazouparenbetBax. OmIHAKO, 3TO MPABUIIO MPUMEHSIETCS, €CIIH
OOBUHSIEMBI OOBUHEH B COBEPILIEHHU TPECTYIICHUS 110 NIEPBOMY H BTOPOMY OOBHHUTEIBLHOMY aKkTy 3a
OJTHO W TOXKE TpecTyIuieHue. YToObl ONpeeNiuTh UMEET JIH 3TO MECTO B Jielle, Cy/IbI OOBIYHO MPOBEPSIOT
€CTb JIM CYIIECTBEHHBIC JIOKA3aTeNILCTBA, YTOOBI TIOJJIEpKaTh BTOPOe OOBUHEHHE, U OY/IET JIU JIOCTATOYHO
JIOKa3aTeNbCTB TOTr0, YTOOBI JOKa3aTh OOBUHEHHE B TIEPBOM.

Hiis Toro, yToOBl NPUMEHUTH HCKJIIOUEHHE HEIOMyCTUMOCTH MOBTOPHOI'O NPHUBJICYECHUS K YTOJIOBHOU
OTBETCTBEHHOCTH 32 OJIHO W TO K€ MPECTYIUICHHE TakKe HEOOXOUMO, YTOOBI BUHA OOBHHSEMOTO ObLIa
NOATBEP)KICHa M OBIJIO BBIHECEHO cCyAeOHOe pelieHue (MPUHATOE CYIOM COOTBETCTBYIOLICH
ropucaukinn). Takoe cyneOHOe peleHne BKIoJaeT B cedst 00a ciryyasi, KOrjia IPUroBop ObUT MPHUHAT U
KoTJja OBLIO MPEJCTABICHO U MPUHSATO 3asBJICHUE O IPU3HAHUH BUHBIL.

%48 «P mporus Crpurrepay (R v Springer) (1998) CLR 912
9 3n0ynoTpebieHne mpoLeaypoil B YrOJOBHOM CYIONMPOU3BoiACcTBe JI3BHIA Kopkepa, /I»Buna fura u Mapka Cammepca (19

anp. 2008 r.), Torrens I1.
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C npyroii cTOpOHBI, ONpaBIaTEIbHbIM IPUTOBOP B YTOJIOBHOM IIPOLIECCE HE SABJIIETCS MPEHSTCTBUEM JUIS
TPaXAAHCKOTO  CYAONPOW3BOACTBA, WMHHLIUUPOBAHHOIO C MENbI0 TOIYYEHHS BO3MEIICHUS 34
npu4YrHeHHbIH ymep6. B mene «Pamka mpotue Xyrcrpatena» (Raja v Hoogstra‘[en)350 BBICOKUH CYJ
NpUHSUL BO BHHMaHHME Oosiee nnOepanbHBI KpUTEPHH JOKa3bIBaHHMS B TPAKIAHCKOM Ipolecce H
pa3arYHBIE HOPMBI, KaCArOIIKECs JOIYCTUMOCTH TOKA3aTENbCTB.

3s0ynoTpedJieHuil Npoueaypoii, OCHOBAHHOE HA OTAEJLHBIX CyIe0OHBLIX MpecjieJOBAHUIX CO
CTOPOHBI PA3JIMYHBIX CJIEACTBEHHBIX OPraHOB

B nene «P mpotuB bumm» (R v Beedie) apenmaTtop ymep OT OTpaBie€HHS yrapHBIM ra3oM, TPHYUHON
MOSIBJICHUS KOTOPOTO SIBJSUICS JeeKT Ta30BBIX YCTAHOBOK IOKAPOTYIICHWS B MOMEIICHUSIX,
HaxoJIIKXCA B COOCTBEHHOCTH OTBETUMKa-apeHnoaaressi. CMepTh paccieloBalyd Pa3IHMyHble OpPIaHb,
Bkitouass CiyxOy 3a4paBoOXpaHeHHMs M O€30MacHOCTH, a TaKkKe Noaunuioo. Jlo TOro, Kak MOJIMLUS
coolumiaa KOpPOJEBCKOH MPOKypaType O CBOMM PEUICHWH OTHOCUTENBHO CyNeOHOro mpecieloBaHus,
apeHaoaaTens ObUT yKe OOBHHEH W OCYXIeH Mo pacnopsbkeHuto Ciy:kObl 3ApaBOOXpaHEHUS H
0e30macHOCTH, B CBA3M C COBEPLICHUEM IIPECTYIUIEHHMH IPOTHBOPEYALIMX IIOJIOKEHUAM 3aKOHa O
3M0pOBbe W Oe3omacHocTH Ha pabouem Mecte 1974 roma. Kpome Toro, MecTHble OpraHbl BIIACTH
IMPUBJICKJIX €0 K OTBETCTBCHHOCTH B CBA3M C ONACHOCTHIO, CBSI3aHHOM C Ta30BBIMU YCTaHOBKaMH1
NOXapoTylmeHus. ToJbKO TOCNe 3THX IBYX OOBHHEHMH M JO3HAHMS apeHojaTenb Obll OOBHHEH
MONUIMe B YOWiIicTBe, W JAeno OBUIO IeperaHo KOpOJIeBCKOW mpokyparype. llpu obxkamoBaHuu
MPOBEJICHHUS TPETHETO AHAJIOTHMYHOTO CYACOHOr0 pa30HpaTesibcTBa OOBHUHSAEMBINA MOJIArajcs Ha HOPMY
(ycranoBnennyto B jaene «Komnemmm» (Connelly)) B cooTBeTcTBUHM € KOTOpPOH, KpPOME OCOOBIX
0OCTOSTENBCTB, HE MOJDKHBI HMETh MECTO CyAeOHble pa30upaTenbcTBa C 3CKajJaluedl THKECTH
MPECTYNMHOTIO AC€AHHA B OTHOLICHHWU OJHOI'O WM TOI0 XC ACAHMA. AHGHHSIHI/IOHHBII\/'I Cya YAOBJICTBOPHWII
XOHaTaﬁCTBO OOBHHSIEMOI0 O IMPUOCTAHOBJICHHUHU CYILG6HI)IX IMPOU3BOJCTB.

3s0ynorpedJieHue npoueaypoii, 0CHOBAHHOE HA MOBTOPSIOLIEMCS YIIPOLIEHHOM CyJ0NPOU3BO/ICTBE

B nene «P npotus oraunBaemoro cyasun Manuectep Cuth, B onHocTopoHHeM nopsiike C. Hemscon» (R
v Manchester city stipendiary magistrates, ex p S Nelson)*' 6buto ycraHoBneHo, 4To OTHpaBiIcHHE
NpaBOCYAMsT B YHPOUIEHHOM CYyJIONPOM3BOJICTBE HE MPEISTCTBYET BO30YXKICHHUIO MOBTOPHOTO
YIIPOLIEHHOTO CYJONPOM3BOJCTBA B OTHOIICHUH OJHOIO M TOrO ke mpectyrmienus. Oxnako, B nene «P
NpOTHB TpaBocynusi XopuiemMa, B oJHOCTOpoHHeM mopsiake Pue3» (R v Horsham Justices, ex p
Reeves)*, GbUIO YCTAHOBIEHO, YTO BTOPOil KPYr YIPOIIEHHOTO CYIOHNPOM3BOJACTBA JIOIDKEH OBITH
NPUOCTAHOBJIEH Kak 3i0ynoTtpeOinenue. Cyn Takke MOCTaHOBHI, YTO B JaHHOM Cllydae OOBHHEHHE
paccMaTpuBalo MEpBbIid Kpyr pa30upaTebCcTBa Kak (PMKTUBHBINA, Y3HAB, YTO PACCMOTPEHHE 3TOTO Jieia
y)Ke HMMEJIO MECTO, XOTS W B TIOpSJAKE YIPOIIEHHOro mpou3BoacTBa. CyJq OTMETWII, YTO TaKoe
NPUOCTAHOBJICHHE CYIONPOM3BOJICTBA MPEAYIPEANT IUIOXYIO0 MOATOTOBKY JeJia, a TAKKe IyCTYIO TpaTy
BPEMCHH U JICHET.

3noynorpediieHne mnpoueaypoii, OCHOBAHHOe HAa OIVIAIIEHMHM [JAHHBIX NpeIBAPUTEJIbHOr0 MJIM
CyAe0HOro CJICACTBHSA 10 HA4a/1a [IACHOI0 pa30HupaTesbcTBa Aesa B cyae

Ve MaBHO MPHU3HAHO OPUTAHCKUMH CYJaMH, YTO OIJIAIICHWE AAHHBIX JOCYAEOHOrO CJCICTBUS MOXKET
BOCTIPEMSITCTBOBAThH CIPABEAJIMBOMY OTHPABIECHHUIO MPABOCYINs, OCOOEHHO B YCIIOBHUSAX, KOTJIa PEIICHUE
B OTHOIIEHUHM BCEX OCHOBHBIX IMPECTYIUICHWH NMPUHUMAETCS MPUCSHKHBIMH, a He MPOo]ecCHOHATLHBIMU
cyabsiMu. BcerenacTBue HeEyBaKEHUST K JIEMCTBUAM CyJla, Cy/Absl MOJYYWJI MHPaBO B XOJ€ AKTUBHOI'O
MPOU3BO/ICTBA BHIHOCHTH IMPHKA3 O 3allpeTe IMyOJUKAIMK B TEYCHUE ONPEACICHHOTO MEPHOAa BPEMEHHU
TaKOrO MPOU3BOJICTBA, YTOOKI M30€XKaTh CYIIECTBEHHOTO PHCKA HaHECeHWs yiepOa Juis OTIpaBICHUS
MPaBOCYIUS U, B YACTHOCTH, JJIS MOACYIUMOTO B TOM Mepe, IYTO 00eCIeUnTh TPOBEICHNE CITPABEITMBOTO

%50 http://www.bailii.org/ew/cases/EWHC/Ch/2005/2890.html

1 .
%1 «Kopomesa mpoTHB oILTauMBaeMoro cymeu Manuectep Curn, B ommocropomneM mopsake C. Hempcom» (Regina -v-

Manchester City Stipendiary Magistrate, ex parte S Nelson) (1977), 1 WLR 911

%2 yKasaHo BbIlIe
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cyne6Horo pasGmparensctBa. B gmeme «P  mpotmB A6y Xamse» (R v Abu Hamza)®®

MPEICeAaTENbCTBYIOIIMMA CYabsI-IOP] MOCTAHOBWIJI, YTO IMPHOCTAHOBJCHHE CYACOHOr0 IPOM3BOICTBA
BO3MOXKHO B TaKWX HCKIIOYUTEIBHBIX CIydasx, Korma 3¢¢eKT TIAaCHOCTH BENWK HACTOIBKO, HTO
HEBO3MOXKHO OKUJAaTh, YTO MPHUCSKHBIC €r0 IPOUTHOPUPYIOT U OYIyT 00BEKTUBHBI.

B kauecTBe ajbTepHATHBBI PHOCTAHOBICHHS CyIOHOTO MPOU3BOJICTBA HA TOM OCHOBaHUH, YTO OTJIacKa
JIAHHBIX JTOCYJNeOHOTO CIENCTBHS IOCTABUT TOJ YTPO3y CIPABEIUIMBOCTh CYICOHOTO pa3OHpaTebhCcTBa,
MOXET TaK)Ke€ HMMETh MECTO IEPEHOC MeCTa IPOBEACHHS CYJISOHOro pa30MpaTesibcTBa B JPYroi
reorpauuecKuii peruoH, 0COOEHHO eciu IpexyOexaeHrne ObUTO0 BRI3BAHO MECTHOH orjackoil. Tem He
MeHee, 0JTO HE TMPEICTABISCTCS BO3MOXHBIM, KOTJAa HETaTUBHAs  PEIyTalus  SBISCTCS
oOmerocyaapcTBeHHON. Tak:ke BO3MOXKHO, YTOOBI CY/bs T HAJICKAIIUEC HHCTPYKIIUU TIPUCSHKHBIM T
OTJIOKHWJI HA4aJIo Cy/IeOHOTO TpoIiecca IS TOro, YTOOBI CIIAJI0 YyBCTBO HPEyOSKISHUSI.

53«46y Xamsa» (Abu Hamza) (2007) 3 C6opuK pemienmii cynos AHrmum 451 (Ormacka JaHHBIX JOCYAEOGHOTO CIIEACTBEL),

Talke cM.  cooTBercTByrome —mocranoeiaeHus ~ ECITY:  http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
103112#{%22itemid%22:[%22001-103112%22] }
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IPUJIOKEHUE 2. OPrAHbI, MMEIOIIME TIIPABO TPEBOBATH JIMKBUIALIUM
IOPUJMYECKOT'O JIUIIA 1 OCHOBAHHUS JUISI TAKOI'O TPEBOBAHUS B POCCHIICKOI
DEIEPALIIA

Tl'ocynapcTBeHHBIE OpraHBl PETHCTPAMA MOTYT OOpaTHUTBhCS B Cyln C TpeOOBaHWEM O JMKBUAAINN
FOPUIMYECKOTO JIMIA, €CIM TPU €ro CO3AaHWsA MMEIH MECTO HeOJHOKpATHBIE WM TpyOble HapyIIeHHUS
3aKOHA WJIM UHBIX MTPABOBBIX aKTOB, B TOM YHCJIC HMECIOIIUE HEOOPATHUMBIH XapakTep.

l'ocynapcTBeHHBIE MIIM MECTHBIE OPTaHbl BIACTH, OOAAI0NINe TAKIMH TTOJTHOMOYHSIMHI B COOTBETCTBUHU
C 3aKOHOM, MOTYT OOpaTHThCS B CyJ C XOJATalCTBOM O JIMKBHIAIMK OPUAMYECKOro juia. B
COOTBETCTBUM C 3aKOHOAATENbCTBOM Poccuiickoit denepaunu B Cyd C XOAATAHUCTBOM O JUKBUIALWA
FOPUIMYECKOTO JIMIIA MOTYT, B YaCTHOCTH, OOPATHTHCS CIIEAYIONINE OPTaHblL.

1. Oprasbl, OTBeTCTBEHHble 32 TOCYIAPCTBEHHYI0 PErucTPAlUI0 OPUANYECKHUX JIHI
(peructpartopbl): B coorBerctBum ¢ yactpio 2 crateu 25 3akona No 129-d3 «O rocymapcTBEeHHON
perucTpanyu puIuIeckux Iuipy ot § aBrycra 2001 roga perucTpupyronuil oprad BIpaBe 00paTUTHCS B
CyJl C X0/IaTaliCTBOM O JIMKBUJALMHU IOPUIUYECKOTO JIUIA B CAEAYIOUINX CITydasK:
e rpyboro HapyueHus 3aKOHAa WM WHBIX MPaBOBBIX aKTOB MPH CO3AaHUHU TAKOTO IOPUAMYECKOTO
JIUIIA, €CJIH 3TH HapYIIEHUS HOCAT HEYCTPAaHUMBIN XapakTep;
e B Clydae COBEpIICHHS HEOAHOKPATHBIX JIMOO TpyOBIX HApyLICHUH 3aKOHOB WJIM WHBIX
HOPMAaTUBHBIX PABOBBIX aKTOB O TOCYAAPCTBEHHOH PErucTpanyy IPUANIECKUX JIHLI.

Peructpupyromiue opraHbl Takke HUMEIOT MPaBO OOpPaTUThCA B CYJ C XOJIATAWCTBOM O JIMKBHAAIIUU
IOPUIMYECKUX JIHII B CIIyYasix, IPETyCMOTPEHHBIX 3aKOHOM, B TOM YHUCIIE:

® B CiIy4ae HEIOJHOW OIUIATHI YCTABHOTO KalUTala OOIIECTBA C OTPAHUYCHHON OTBETCTBEHHOCTHIO
B TIpelenax, YCTAaHOBJIEHHBIX 3aKOHOM, W HECIOCOOHOCTH TaKOTO OOIIEeCTBA YMEHBIIHWTH CBOM
yCTaBHOP'I KanuTaJl B COOTBETCTBUU C PCILICHUCM,

e B Cilydae HEMOJHON OIUIaThl aKIMi aKIHOHEPHBIM OOIIECTBOM B YCTAaHOBJCHHBIM CPOK H
HECHOCOOHOCTHh TaKOTO OOINECTBA YMEHBIIWTH CBOW YCTaBHOM KamWTal B COOTBETCTBUU C
pelIeHnem;

® ¢cCIM B KOHIIE YCTaHOBJICHHOTO 3aKOHOM CPOKa, CTOMMOCTh YHCTBIX aKTHBOB OOINECTBA C
OTpaHMYEHHON OTBETCTBEHHOCTHIO ObLIa MEHBIIEC €ro yCTaBHOIO KaluTajga, W OOIIECTBO HE
YMCHBIIACT cBOM yCTaBHBIﬁ KanuTaj, a TaKXKE€ €CJIM CTOMMOCTD YHUCTBIX aKTHBOB O6IIIeCTBa 6I)IJIa
MEHbBIIIE MUHIMAJIHHOTO pa3Mepa YCTaBHOTO KamuTala, U 00IecTBO HE MPUHSIIO PEIIEHHE O ero
JIMKBUJIALINH;

e ¢eCiIu B KOHIIE YCTaHOBJIECHHOTO 3aKOHOM CpPOKa, CTOMMOCTh YHCTBIX AKTHBOB AKIIMOHEPHOTO
oOmiecTBa Obljla MEHBIIE €r0 YCTaBHOTO KalluTalla, ¥ OOIIECTBO HE YMEHBIIAeT CBOM YCTaBHBIN
KaIliTal, a TaKkKe. €CIIM CTOMMOCTh YHCTHIX aKTUBOB OOINECTBa ObLIIa MEHbBIIIE MUHUMAIIEHOTO
pa3Mepa yCTaBHOTO KanuTaia, i OOIIeCTBO He IPUHSIIO PEIISHHe O €ro JIMKBHUIAINY;

® B CIydYasx, KOrja oOIecTBO (TOBapHIIECTBO) C OrPAaHMYCHHOW OTBETCTBEHHOCTHIO OBLIO CO3/IaHO
no mnpunsTus @DenmepanbHoro 3akoHa Ne 14-®3  «O0 oOmiecTBax ¢ OrpaHUUEHHOU
OTBETCTBEHHOCTHIO» OT 8 dpeBpainst 1998 roga u He MPUBENIO CBOM yUpEIUTEIbHBIE TOKYMEHTHI B
COOTBETCTBHH C JICHCTBYIOIINM 3aKOHOJATEIHCTBOM, HIIM PEOPraHU30BAJIOCH B aKIMOHEPHOE
00111eCTBO, HJIM TIPOU3BOJICTBEHHBIN KOOIIEPATHUB B YCTAHOBIICHHBIH CPOK;

e eCcllM WHIWBUAyaJbHbIE (CeMEHHBIE) 4YacTHblE MPENNpHsITHA, a TakkKe NPEANpPUITHS,
VUpexXICHHBIC XO3SUCTBEHHBIMH TOBAPUIECTBAMHU U  OOIIECTBaMH, OOIIECTBEHHBIMH |
PEJIMTHO3HBIMU  OPTaHHM3AlUSAMH, AacCOIMANUsAMH, (OHAAMH U JPYTUMHU TNPEANPUATHIMH,
HaXOJIANAMUCS HE B TOCYIAPCTBEHHOW WM MYHHUIIUTIAIBHOW COOCTBEHHOCTH, OCHOBAaHHEIE B
COOTBETCTBHH C TIPAaBOM XO3SHCTBEHHOTO BeAeHNUs, 10 1 uionst 1999 rona He peopraHu30BaIMCh B
JISIIOBbIC TIAPTHEPCTBA, OOIIECTBA WJIM KOOIIEPATHBBI, WJIU HE MPHHSIN pEIIeHHe O CBOEH
JUKBUJIAIHH;

e B clydae, KOTJa IOPHIMYECKOE JHIO, 3apeructpupoBanHoe g0 1 wmroms 2002 roma, HE B
COCTOSIHUM TIPEIOCTABUTh HMH(MOPMAIIMIO PETUCTPUPYIONIMM OpraHaM B COOTBETCTBHH C
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MONITYHKTAMH «a»-«r» TyHKTa 1 crateu 5 ®epepanbHoro 3akoHa «O TroCyIapCTBEHHON
pEeruCTpaIuy I0PUANICCKUX JUI, B penakiuu aerictytomieit 10 31 gexadpst 2002 roxa.

2. HanoroBelie opranbl HMEIOT NPaBO MHUIIMMPOBATH CYJCOHBII MPOIECC B CyaxX OOIIeH FOPUCTUKITUH
Wik apOUTPAXKHBIX CyAax JJIs JIMKBUIAIMH CYOBEKTOB JIIO0OW OpraHU3allMOHHO-TIPABOBON (DOPMEI IO
OCHOBaHMSIM, YCTaHOBJICHHBIM 3aKOHOIaTenbCTBOM Poccuiickoit denepanuu. B yacTHOCTH, HAJIOroBbIE
OpraHbl UMEIOT MPaBO XOJATaiCTBOBATh O JIMKBUAALIWHU FOPUINYECKHUX JIUI, HAPYIIUBIIMX TPyOO HIIH
HEOJHOKPATHO 3aKOHBI U IPYT'HE MPABOBHIE aKThI MPU OCYIIECTBICHUH CBOCH JESTEIHHOCTH.

HanoroBeie opranbl IMEIOT MPaBO OOPATUTHCS B CY[] C XOJATACTBOM O JTMKBHIAINH FOPUIUIESCKHUX JIHII,
B YaCTHOCTH, B CJIy4ae MOBTOPHOTO WJIM I'pyOOTr0 HapyIICHUS HAJOTOBOTO 3aKOHOMATENbCTBA. Takum
HApyIICHUEM MOXKET OBITh, HANpHUMEp, CHUCTEMAaTHYECKOES HEMPEJCTABICHUE OTYETOB O (PHMHAHCOBO-
XO3SIICTBEHHOM JIeATENIFHOCTH, a TAaKXKe IOKYMEHTOB W MHPOPMAIIMH TS pacyeTa U YIUIaThl HaJOrOB.

B cootBercTBUM ¢ myHkTOM 5 ctathu 6 3akoHa Poccuiickoit denepanuu Ne 5215-1 «O npumeHenuu
KOHTPOJIbHO-KAaCCOBBIX MAIlIMH IPY OCYILECTBJICHUU NEHEXKHBIX PAcUeTOB C HaceJeHHEeM» OT 18 uioHs
1993 roma mpu NOBTOPHOM HAPYLUICHHH FOPUAUYECKUM JIHMIIOM HacTosimero 3akoHa u IlonoxeHus mo
MIPUMEHEHUIO0 KOHTPOJIbHO-KAaCCOBBIX MAIIMH MPH OCYIIECTBICHUU JIEHEKHBIX PACUETOB C HACEICHUEM,
HaJIOTOBBIE OpPraHbl 00s513aHbI 00OpaIaThCsl B CyZ C XOAATaliCTBOM O JIMKBUAALMH TaKOTO IOPUANIECKOTO
JMLA ¢ OJHOBPEMEHHBIM NPUOCTAHOBJIEHHUEM €T0 AEATEIbHOCTH, CBSA3aHHON C JACHEKHBIMHU PacyeTaMH C
HaceJICHWEM, B TOM YHCIIe B BU/IE 3alpellieHHsI PaclopsKaThCsl CPEACTBAME Ha €T0 cueTax B OaHKax.

3. MenepanbHblii AHTUMOHOMOJIbHBIN OpraH (ero TeppuTOpUATIbHbIE OPraHbl B paMKax CBoOei
KOMIETEHIINN) HUMEIOT IMPaBO 0OpaTuThcsd B CyA C XOJATaliCTBOM O JIMKBHUIAIMH COI03a TOPTOBBIX
opranm3anuii (00bEIMHECHUS WIA aCCOIMAIIMH), XO3IHCTBCHHBIX OOIISCTB WJIM TOBAPHUIIECTB, €CIIH OHU
KOOPIMHHUPYIOT NPEeIIPUHUMATENbCKYI0 AEATEIBHOCTh TOPTOBBIX OPraHU3alMi, KOTOPbHIE OKAa3bIBAIOT
WIN MOTYT OKa3bIBaTh BIMSHUE HA OTPaHMYECHUSI KOHKYPEHLIMH.

4. Ilentpanbublii 0ank Poccuiickoii ®enepanum (bank Poccuu) mMeer mpaBo oOpaTHTBCS B
apOUTpaKHBIA Cyd C XOHATAaHCTBOM O JIMKBUAALMHM IOPUAMYECKOTO JIMLA, OCYLIECTBILIOILIETO He
JUIIEH3UPOBaHHBIC OAHKOBCKHE OTICPAIIHH.

5. Yno/HOMO4YeHHBbII rocyiapcTBeHHbI OpraH B 00/1aCTH NPeIOCTABJECHUSI HErocy1apcTBEHHOI0
NEHCHOHHOI0 ofecneYeHUs UMEET MPaBO MOJABAaTh XOAATAMCTBO O JIMKBUAALMH HETOCYIAPCTBEHHBIX
MIEHCUOHHBIX (DOHJIOB, KOTOPBIE OCYIIECTBIISIOT CBOIO ICATENFHOCTD O€3 TUIICH3UH.

6. Jlo0oe 3amHTEepecOBaHHOE JHMIO HMMEET NpPaBO IMOJATh XOJaTalcTBO O JWKBHmanuu (oHnma. B
COOTBETCTBHM C MYHKTOM 2 cTatbu 119 I'paxmaHckoro kojekca CyJ MOXET MPHUHATH pEIIeHHE O
JUKBUAAIMKM (OHAA MO 3aSABJICHUIO 3aMHTEPECOBAHHBIX JIUI[ (€CM opraH ()OHJAa YIOJHOMOYEH Ha TO
Y4peIUTENbHBIME IOKYMEHTAMHU U yUPeTUTEN MU (y9acTHUKaMu) GoH/a).
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