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N a tu re ’s rules and laws are  sim ple. O r 
are they? E at and /or be eaten . O r 
“ju s t“ be a part o f the great mystery of 

life, in one way o r ano ther. W ho knows? 
W ho will confirm , and w hat?

Science endeavours to  understand  and give 
us answ ers bu t we m ust be aw are th a t in a 
m an-dom inated world any of our actions is 
having effects on nature.

The dem ands on  our world are increasing 
and the th reats and dangers are m ore seri ous 
than  ever. M an believes th a t by adopting 
laws and regulations he can solve all p ro b ­
lem s. E xperience shows how ever tha t in the 
field of environm ental protection  the effec­
tiveness of the rules is f  a r from  com p le te .

This p resen t issue of N atu ropa is devoted  to 
the legal fram ew ork o f the protection  of en ­
vironm ent and tries to  presen t the possibili­

ties and the limits of today’s and tom orrow ’s 
rules and regulations. B ut in all this, we 
should no t forget the com m on sense of the 
rightful pleasures o f  life.

A t the end of A pril 1993, in t he Swiss tow n of 
L ucerne, the second pan-E uropean  m iniste­
rial conference entitled  “A n E nvironm ent 
for E u ro p e“ will be held. The C ouncil o f E u ­
rope will be responsible for the  na tu re  in p u t, 
ie th e  reports on E u rope 's  na tu ra l heritage. 
F or this im portan t occasion, the C entre 
N atu ropa , by m eans of N atu ropa 71. will 
draw  a tten tion  to  the Council o f E u ro p e ’s 30 
years o f w ork, frustration  and success in 
fighting for a b e tte r env ironm ent. It will also 
recall the q u arte r o f a century  of its own ex­
istence. ■

H .H .H .

Editorial

A ll too often, it is left to the individual 
parties to decide how  they will inter­
pret and apply the international con­

ventions. M oreover, i f  a country does not 
wish to adhere to a convention, there is noth­
ing anyone can do. M ore m onitoring, m ore  
sanctions and a m uch greater freedom  to in ­
terfere will be needed i f  we do no t want the 
conventions to lie unheeded by the sick-bed o f  
the dying p lanet Earth.

The great change in recent years has certainly 
been the growing and  alm ost universal reali­
sation that environm ental considerations 
m ust prevail in all hum an activity. E ven the 
m ost high-powered captains o f  industry con- 
siderthatthe time has com efor environm ental 
protection to p lay a fu l l  partin  their econom ic 
strategies.

Scientists and philosophers have, o f  course, 
been saying fo r  a long time that hum an activ­
ities m ust be brought into harm ony with na­
ture, and predicting catastrophes i f  people go  
too fa r  in infringing nature’s rules. The m es­
sage o f  D enys M eadow s in his report fo r  the 
Club o f  R om e, published 20 years ago, and  
that o f  the S tockholm  Conference on the H u ­
m an E nvironm ent which took place the same  
year, were both coolly received. They came 
prem aturely and  stood in the way (or as som e  
would say, the m otorw ay) o f  progress. These 
were the earliest attempts, the first-ever draft 
instruments, and like seeds sow n on barren 
ground they had to wait a long time fo r  the soil 
to transform itself little by little into fertile h u ­
mus.

In recent years, a series o f  events has speeded  
up the process o f  environm ental awareness. 
The discovery that certain chemicals in com ­
m on use destroy the o zone  layer and  turn our 
beaches into griddles, and that a gas as harm ­
less as carbon dioxide could send us back to 
the age o f  the dinosaur in a few  decades, has 
clearly roused public  opinion worldwide, en­
sured an unprecedented fo llow ing  fo r  the 
Earth Sum m it in R io  de Janeiro and m ade  
sustainable developm ent an everyday con­
cept. This is a synthesis term encom passing  
care fo r  nature and  the en vironment, guaran­
teed decent living conditionsfor all hum an be­
ings and continuing econom ic growth.

The sense o f  harm ony inherent in the concept 
o f  sustainable developm ent by no m eans re­
flects the reality o f  daily life. The natural 
world continues to regress, the biosphere is

daily m ore polluted, and the poorest o f  the 
p o o r  continue to die o f  hunger as they struggle 
to hold  on to their last rem aining resources.

A  difficult synthesis

Because o f  the tension that exists between the 
will to ensure sustainable developm ent and  
the increasingly catastrophic degradation o f  
our living environm ent a new  era is in sight 
whose developm ent will be governed by two 
m ighty forces: a w ind o f  econom ic liberalism

which seeks to eliminate artificial protection­
ism, and an awareness o f  our ecological re­
sponsibilities. I f  we do no t want the new up­
surge o f  the econom y to leave the Earth in 
ruins, we m ust achieve the synthesis o f  these 
two forces by establishing the rules o f  the 
gam e in the fram ew ork within which it is 
played.

A s a firs t step, the econom ists m ust integrate 
environm ental protection and sustainable re­
source m anagem ent into their strategies: 
m uch lower energy consum ption, total recy­
cling o f  materials and a reduction o f  transport 
dem and. To a large extent these objectives can 
be achieved by m eans o f  econom ic instru­
m ents whose role is to integrate ecological 
costs into the price o f  the fin ished  product: de­
terrent taxes, pre-collection waste m anage­
m ent charges, returnable containers, etc.

It will then be necessary to f ix  the fram ew ork  
in which the econom y is free to act, in order to 
preserve non-econom ic values and harm on­
ise the rules fo r  all concerned.

Local and  national regulations are indispens­
able in organising the physical environment, 
provid ing  the regions with the necessary fac il­
ities and m onitoring the application o f  the 
law. In  a m arket w ithout frontiers, it is m ore  
necessary than ever to achieve international 
harm onisation o f  the rules.

When animals, plants and biocoenoses have 
to be protected, certain substances prohib- 

53 ited, and prices calculated to include the eco- 
§}; logical costs, the same rules m ust be applica- 
® hie to all; otherwise the wreckers o f  the natural 
^  environm ent and  the wasters o f  our resources 
” willenjo y  aprivilegedposition on the market.

The international conventions are therefore 
indispensable fo r  ensuring that the sam e rules 
apply to everyone. They are no t perfect by any 
means, since their effectiveness depends on  
how  willing the parties are to apply them  and  
because there is no efficient m eans o f  m on i­
toring, still less imposing, their im plem enta­
tion.

They have to be considered as the foundation  
stones o f  an international legislative edifice. 
True, parts o f  this structure are missing, and  
will one day have to be added; bu t the m ost ur­
gent task now  is to provide it with the means 
with which it is to function . The secretarial 
services m ust be equipped to carry ou t inde­
pendent m onitoring checks, and it is no t too 
soon to contem plate an international law en­
forcem en t system  capable o f  denouncing re­
calcitrant parties and passing sentence.

This last measure is one which will have to be 
taken i f  sustainable developm ent is to have 
any chance o f  being m ore than ju s t a fin e  con­
cept. ■

Philippe Roch
D irec to r o f  th e  Swiss F edera l A gency fo r the  E n v iro n ­
m e n t, F o rests  and  Landscapes



Nature’s pleasures
Joachim G raf von Schönburg-Glauchau

A  spectre is stalking through E urope 
and all the regions o f the earth  which 
have been  decisively influenced by 

its culture and civilisation. I t is as yet a nam e­
less spec tre , b u t it is im possible no t to  h ear its 
voice ; and increasingly people are beginning 
to  look anxiously around  them . N ot all peo ­
ple , far from  it, bu t there  are m ore and m ore 
of such people  every day.

T heir anxiety is justified , for the message the 
spectre seeks to  convey is precisely this: 
“Y ou are  m aking a terrib le m istake; tu rn  
back before  it is too  late - it is perhaps already 
too  late.

“Y ou  have wrongly in te rp re ted  the w ord of 
G od giving m an dom inion over the earth . 
Y ou have forgotten  tha t he who has dom in­
ion over th a t which has been  crea ted , the 
creatures of the ea rth , thereby  becom es re ­
sponsible for the ir wellbeing; the C reato r 
him self will ask him  to  account for his stew­
ardship o f the  lan d , and  to  show w hether he 
has been  a good shepherd  to  his fellow crea­
tu res .”

T here is one o th er thing : the w orld is capable 
of reacting in its ow n way to all the evils in­
flicted on it; and it has ways and m eans of get­
ting rid of bad  stew ards and bad shepherds.

An old story

The history o f this e rro r goes back  a long  tim e 
in to  the past. I t was a t its height w hen R enais­
sance m an saw him self as a sovereign individ­
ual, alone befo re  his G od. I t continued to  
propagate itself w hereverhum anreasonhad  
becom e the sole yardstick to  be  used, w her­

ever “unreasoning n a tu re” had becom e the 
field in which hum an w illpower m ade itself 
fe lt. T he w orld and its creatures w ere subject 
to  the arb itrariness of hum an will; m an con­
sidered tha t it was his m ission to  im prove 
them , and even to perfect them  for his own 
p rofit o r pleasure.

I t  cannot be denied  th a t this approach  to  the 
universe yielded its fruits : sw am ps w ere con­
verted  to  arable land, distances grew less 
thanks to  m odern  tran spo rta tion  facilities, 
m an landed on the m oon, and today he al­
ready  has it in  his pow er to  act on genes. Y  et 
no m edical conquest has reduced  the to tal 
num ber o f sick people: while adm ittedly in­
fantile  m ortality  has declined, over­
popu la tion  m akes any genuine progress im ­
possible; the expectation  of life has 
increased, bu t at the sam e tim e so has the 
num ber o f elderly  p eo p le . A nd  on the o ther 
side of the coin of all these successes, new 
th rea ts  constantly appear: in  addition  to 
over-population  we have air and w ater po l­
lu tion , the disappearance of th e  tropical for­
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ry ests and of anim al and plan t species, dw in­

dling forest cover, the depletion  o f the ozone 
layer, global w arm ing and so on.

Faced w ith these th rea ts, m an is helpless and 
his reactions are incoheren t, as is usually the 
case in panic situations. Y  et once the panic is 
over he rarely  m akes any change in his b e ­
haviour. The general rules by which he has 
always decided w hat is good and what is bad 
continue to  opera te . G overnm ents, which 
are in fact paid to  do so, have to  draw  the nec­
essary conclusions - while doing all they can 
to  ensure that each individual’s lifestyle and 
living conditions will be affected as little as 
possible. The individual is also increasingly 
concerned with his own person: if such 
th reats really exist, then  at least the sacro­
sanct person of the individual should be 
spared. W e w orry about ou r health , we lead 
a life which should allow us to  live to  be a 100 
-w e give upsm oking , we m onito r o u r choles­
terol level and we avoid too much exposure 
to  the sun - as advised by the m agazines we 
read  - and we have a right to  expect tha t 
w here we live, the air and w ater should be of 
the best possible quality. W e also proclaim  
our support for na tu re  conservation, which 
in practice m eans giving up all form s of “in­
terven tion” save those required  for the well­
being of the individual. All the birds of the 
field should enjoy e ternal life and happiness 
on earth  - except, obviously, those which 
prevent one from  sleeping during the night 
o r in the early m orning by m aking a din, or 
those which spa tte r o n e ’s car with d rop­
pings. R abbits and deer should be allowed 
freedom  to run  w ild, provided th a t they do 
not nibble o n e ’s budding rose bushes. G en­
erally speaking, every anim al is en titled  to 
life and wellbeing - unless it bo thers us or 
spoils a sum m er evening on the terrace by 
buzzing o r by stinging us. P lants too should 
all be spared , especially in far-off places, ex­
cept (of course ! ) the w eeds in our gard en .

Duplicity
It is true  that a (growing) m inority  no longer 
accepts this situation  o f double standards. 
Fortified by its convictions, it stands up for 
natu re , joins the circle o f the “chosen few ” , 
the clear-sighted, the “pro tectors of na­
tu re” , and qualifies the rest o f m ankind as 
m ere “users o f n a tu re” .

Though ourre la tions w ith thesepeop le-w ho  
are so different from  unscrupulous building 
contractors o r from  o u r contem porari es with 
their double standards - are agreeable on the 
first con tac t, since they tug in the o th er direc­
tion  on w hat unites us all, there  is no fu ture 
w here they are going: their argum ents tu rn  
out in fact to be anti-social, since they take no 
account o f their ne ighbour’s wellbeing, free­
dom  or concerns. W orse still, since m any of 
these people are convinced tha t they possess 
absolute tru th , they go about rejecting and 
hating all those w ho do not unreservedly 
come around  to  their poin t o f view, ie w hat 
they consider at presen t to  be right and just. 
A nd since society does no t (for the tim e be­

ing) try to  get rid of th em , they  achieve som e 
success in the fight against the “unbelieving“ 
and the “stiff-necked“ .

The discerning am ong the “pro tectors o f na­
tu re ” som etim es observe th a t many of the 
“chosen few” are  dedicated  in advance to  a 
kind o f cult in respect o f a particu lar anim al 
o rp lan tsp ec ies ,o fasp ec ificb io to p eo ro th e r 
phenom enon to  which they are  devo ted . L et 
the rest of the w orld perish - provided that 
their idol is duly respected.

W hatever nam e one gives to  the “golden 
calf” , its w orshippers no t only bring it aston­
ishing personal offers: they also find it no r­
m al, fair and right tha t o th e r creatures, in 
particu lar their fellow m en and w om en, 
should sacrifice to  it their health , wellbeing 
and even their lives. The undisguised p lea­
sure evinced in certain  circles when it was 
learned that scores o f poachers who had 
killed elephants w ere then  them selves shot 
d ead , is an exam ple which speaks for itself.

The good shepherd

W hat then  is the a ttitude one should adopt to 
the un iverse , in particu lar to  all its creatures? 
As the reader will have n o ted , my view is that 
one should reject the argum ents of bo th  
those who seek to  m aster and im prove na­
tu re  and those w ho indulge in a genuine cult 
o f nature  (or som e o fitse lem en ts).

To begin w ith, I think tha t m an should look 
onhim self as part of creation . If you ask w hat 
p a r t , I should say neither the highest nor the 
lowest m em ber, bu t a good m aster and 
hence its chief se rvan t.

H ere  also reference can be m ade to  a biblical 
m etaphor: tha t o f the good shepherd . The 
good shepherd ’s aim  is no t to  m ake his fo r­
tune from  his flock ; ne ither does he regard it 
simply as an agreeable pastim e , no r does he 
idolise it. O n  the contrary , he considers that 
the trust placed in him  on E arth  is tha t he 
should be the shepherd  w ho w atches over his 
flock, who m akes sure tha t it is in good health  
(fo r exam ple, he sees to  it th a t it is kep t to  a 
reasonable size to  avoid overgrazing) and - 
for w hom his flock is a source o f satisfaction 
and achievem ent, and also his livelihood. 
This naturally  includes his food; a shepherd  
is certainly not a vegetarian; he is also capa­
ble o f savouri ng a tasty dish of ten d er lam b or 
m ature m utton , perhaps in the com pany of 
friends.

“Savouring” is probably  the key w ord . I con­
sider tha t the shepherd  is a good shepherd  if, 
as m aster and shepherd  of his flock (and 
pasture  lands), he derives p leasure from  the 
feeling of a duty accom plished, the contem ­
plation  of his flock - and the smell of a leg of 
roast m utton . Some people adm ittedly con­
sider tha t these are  “sim ple pleasures” ; bu t is 
it not b e tte r  to  enjoy these sim ple pleasures 
in life ra ther than  to  jo in  the ra t race for 
m oney and gain, in the know ledge that, 
w hatever happens, “you can’t take it with 
you” .

In my view , if the C reato r has willed apples to 
be red , raspberries sweet and venison to  be a 
delicacy, it is also so th a t we m ay feel p lea­
sure in the world H e has created  by con tem ­
plating, gathering and tasting its products.

By basing our attitude to  the universe on  this 
princip le , we not only adopt a form  of behav ­
iour which corresponds to hum an natu re  as 
conceived by the C reator; we are also m ore 
d isposed to  feel the respect which we obvi­
ously owe tow ard the universe and its o ther 
creatures. A nd such respect should p rom pt 
w ithin us bo th  aw areness and m oderation  
w hen we exploit the resources of th e  un i­
verse. A w areness and m oderation  lead  to 
hum ility , and hum ility to  w isdom . Is no t this 
precisely w hat we seek: w isdom  in ou r re la ­
tionships w ith the universe and  its o ther crea­
tures?

In the stree t outside, an old m an passes by 
with his gun slung from  his shoulder, holding 
in his hand the rabbit he has just sh o t, the pic­
tu re  of happiness. In his tim e he has fre­
quently  w atched this odd little  anim al scam ­
pering about in play; today he was pleased at 
his good shooting and re trieved  his game 
w ith alacrity, caressing its soft fur; he is now 
already thinking of the fragran t smell o f the 
oven roast.

H e is at peace and harm ony w ith him self and 
natu re  - his own natu re , and his natu ral sur­
roundings. H e has sought no t m aterial gain 
but p leasu re , and he has found it. ■

J. G raf von Schönburg-G lauchau
M em ber o f  the  G e rm an  P arliam ent 
B u n d esh au s ,- 
W F 118/119 
D-5300 B onn 1
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Europe from 
1993 onwards
A complete and 
coherent framework

Carlo Ripa di Meana

In pursuing its environm ent policy since 
the adoption of the first action p ro ­
gram m e in 1973, the E uropean  C om m u­

nity has built up a very substantial body of 
legislation on  na tu re  conservation. It rests 
on th ree pillars:

- Council D irective 79/409/EEC of 2 A pril 
1979 on the conservation of wild birds;

- Council R egulation  (E E C ) N o. 3626/82 of 
3 D ecem ber 1982 on the im plem entation in 
the C om m unity of the C onvention on In te r­
national T rade  in E ndangered  Species of 
Wild Fauna and F lora (C IT E S ). This regula­
tion will in due course be superseded by an ­
o th er which the Com m ission recently p ro ­
posed to  the Council and which will govern 
all trade in species o f wild fauna and flora in­
side and w ith the C om m unity;

- Council D irective 92/43/EEC on the con­
servation o f natu ral hab itats and of wild 
fauna and flora.

Directive on Conservation o f wild birds

I do no t th ink  it necessary to  dwell a t length 
on this directive w hich has been  applicable 
within the C om m unity for the past ten  years. 
A  report setting  ou t the m ain successes a t­
tribu tab le  to  it will be  published before the 
end of 1992. T he directive confers overall 
protection on all bird species living in the 
wild in the C om m unity ,w ith  the exception of 
72 which may be hunted  and of o thers to  
which strictly contro lled  derogations apply. 
H ow ever, the m ost im portan t part concerns 
the p ro tection  of na tu ra l habitats: m em ber 
S tates are  requ ired  to  designate “special p ro ­
tection  a reas“ , th a t is to  say areas w hose 
num ber and size m akes them  especially suit­

able for the conservation of the species listed 
in A ppendix I. So far, the m em ber States 
have designated som e 800 special protection  
areas, covering a to tal of about 6 million 
hectares, m ost o f w hich already have legal 
protection in the form  of legislation, regula­
tions, adm inistrative m easures o r m anage­
m ent agreem ents w ith the ow ners o f the sites 
concerned.

T he bird directive is an  im portan t m ilestone 
in the C om m unity’s history, since it rep re ­
sents the first binding legal instrum ent hav­
ing m ajor im plications fo r land use and plan­
ning in E urope. The reason for the em phasis 
on birds is mainly tha t bird populations are 
continually crossing fron tiers, especially the 
m igrant species; hence the need for con­
certed  action th roughout the E uropean  
Com m unity.

The habitat directive, in brief

In the 1980s, public opinion m ediated by 
non-governm ental organisations (N G O s) 
and the E u ropean  Parliam ent stepped up the 
pressure in support o f a com prehensive, 
C om m unity-wide natu re  conservation pol­
icy and a C om m unity Law instrum ent en ­
shrining the obligations contracted  under 
the B ern C onven tion .

In July 1988, the E C  Com m ission subm itted 
a proposal for a directive to  the Council. On 
21 M ay 1992, after nearly four years of p ro ­
tracted  negotiations, the Council finally 
adopted  the text o f w hat is now the C om m u­
nity’s own legal in s trum en t, a text which will 
enable a coheren t na tu re  conservation pol­
icy to  be applied in fu ture th roughout the E u ­
ropean  territo ry  of all 12 m em ber S tates, in­
cluding their territo rial w aters.

The D irective is in four parts:

- the first contains definitions o f the main 
concepts used in the subsequent articles;

- the second describes the procedure for se t­
ting up a E uropean  ecological netw ork of 
special areas o f conservation under the title 
N atura 2000;

- the third concerns the protection  of species 
and covers much the sam e ground as the 
B ern C onvention;

- the fourth  consists in advice to  m em ber 
States about the additional m easures they 
should take in o rder to foster, for exam ple, 
education and general in fo rm ation .

T he first tw o parts reflect a concern to  state 
the “ru les” so as to  minim ise the risk of dis­

pu tes betw een Parties arisingou t of differing 
in terp re tations of their undertakings. This 
applies bo th  to the procedure fo r identifying 
sites o f C om m unity im portance and to  the 
obligations which the m em ber States m ust 
fulfil once those sites have been  identified 
and  designated as special areas of conserva­
tion. Incidentally, behind the decision to 
adop t the term  “special a reas o f conserva­
tion” ra th e r than  “special pro tection  a reas” 
as in the b ird  directive, there  lies a w hole ph i­
losophy concerning the system  of protection 
requ ired  for the areas in qu estio n . It was con­
sidered appropriate  to  specify tha t those a r­
eas w ould not necessarily be deprived of eco­
nom ic activity, bu t tha t the em phasis would 
b eo n g u aran tee in g th eco n tin u an ceo fth e  bi­
ological processes o r e lem ents necessary for 
the conservation of the hab ita t types or spe­
cies for which they w ere designated. R a ther 
than  prohibit everything, the right course in 
these areas is to  look for ways of ensuring sus­
ta inab le  developm ent th a t will no t h inder 
the restoration  or m aintenance, at a favour­
able conservation status, o f the natural hab ­
itat types and species of C om m unity interest 
which they harbour. T hat the w atchw ord is 
“conservation” - m eaning a series o f p reven­
tive o r curative m easures - and not “pro tec­
tion” , which would tend  to  suggest stringent 
regulations of the kind typically applicable 
to  the strict nature  reserves.

The directive com prises two fu rther innova­
tions, one in regard to the in ternational con­
ventions on nature  conservation (the B ern 
and B onn C onventions for exam ple) and to  
most bodies of applicable national legisla­
tion , and the o th er in relation  to  o th er C om ­
m unity directives.

The first innovation lies in the addition  of a 
technical annex of a wholly new  k in d , setting 
ou t the natural and sem i-natural habitat 
types of Com m unity in terest which it is im ­
p o rtan t to  preserve as such and no t simply as 
aids to  the conservation of particu lar anim al 
and/or plant species.

The second innovation lies in the provisions 
on the funding of m easures taken  in com pli­
ance w ith the directive: certa in  m em ber 
States m ay, for exam ple, have a larger finan­
cial burden  to  bear than o thers in view of the

fact that the natu ral hab ita t types and species 
o f C om m unity in te rest for which positive 
conservation m easures are requ ired  are not 
d istributed  evenly th roughout E u ro p e .

Timetable for implementing the habitat 
directive
As in the case of m any C om m unity direc­
tives, m em ber S tates have two yearsin  which 
to incorporate the provisions o f the C om m u­
nity text into their national legislation. H ow ­
ever, it is clear tha t in o rder to  keep to  the 
June 1995 deadline fo r proposing lists of sites 
eligible for identification as sites o f C om m u­
nity im portance, they  will have to  m ake a 
start w ithout delay on the technical and sci­
entific w ork involved in im proving and con­
solidating the status o f know ledge needed 
for applying the criteria set ou t in A ppendix 
III (Stage 1 ) of the directive ; these are the cri­
teria  for assessing at national level, the re la­
tive im portance of sites presen t on their te r­
ritory which harbou r natural habitats or 
species of C om m unity interest.

The special p ro tection  areas classified under 
the bird directive are autom atically regarded 
as special areas o f conservation for the N at­
ura 2000 netw ork . M em ber States m ust how ­
ever take steps to  identify all item s which are 
likely to be concerned by the hab ita t direc­
tive, in o rder to  determ ine w hat additional 
conservation m easures w ould be required.

T here is, how ever, nothing to  prevent the 
same m em ber States notifying the Com m is­
sion w ithout delay of the sites they wish to 
propose for identification as sites o f C om ­
m unity im portance , so tha t the Comm ission 
can put in hand the procedure for assessing 
the C om m unity im portance of those sites in 
the light o f the criteria set out in A ppend ix IIl 
(Stage 2).

In any case, once all m em ber States have 
transm itted  the ir proposals to  the Com m is­
sion, all will be assessed as part o f a 
Com m unity-w ide procedure which should 
be com pleted by June 1998 at the latest. 
M em ber States then have a m aximum of six 
years in which to  designate the sites whose 
C om m unity im portance is recognised as

special areas o f conservation , beginning 
w ith those which harbou r the m ost severely 
endangered natu ral hab ita t types and spe­
cies.

Longer-term prospects
T he objective is to ensure tha t the main fab ­
ric o f N atura  2000 is set up by June 2004 at the 
latest, bearinginm ind tha titisano rgan icne t- 
w ork subject to the laws of na tu ra l evolution­
ary dynamics and may possibly require  cer­
tain  adjustm ents; efforts will then be 
concentrated , w ithin the netw ork ’s special 
areas o f conservation, on im plem enting all 
the conservation m easures - preventive and 
positive - essential for the m aintenance or 
restoration , at a favourable conservation 
sta tus, o f the natural hab ita ts  and species of 
C om m unity in terest. The directive in fact 
stipulates tha t in these areas the m em ber 
States m ust apply the conservation m easures 
necessary for m eeting the ecological re ­
quirem ents o f the natural hab ita ts and spe­
cies for which they are designated .

O n the o th er hand , in the case of hab itat 
types in danger o f d isappearance and endan­
gered species within the E uropean  C om m u­
nity (referred  to  as “priority  natural- 
hab ita t types” and “priority  species” respec­
tively) for the conservation of which the 
C om m unity has particu lar responsibility in 
view of the proportion  of the ir natural range 
which falls within the E uropean  territo ry  of 
the m em ber S tates, the la tte r may defer the 
required  conservation m easures if they had 
no t yet received the necessary C om m unity 
co-financing, on condition that in the m ean­
tim e they refrain  from  any new m easures 
likely to  result in deterio ra tion  o f the areas in 
question. In practice, it is clear that gigantic 
efforts will have to  be m ade to ensure the re ­
qu ired  C om m unity funding, not only under 
the “protection of n a tu re“ section of the 
L IFE  regulation, but under all o ther struc­
tural instrum ents as well.

In  this respect, the reform  of the Com m on 
A griculture Policy (C A P) will no doubt 
open up new opportun ities, not least 
through the fu ture agriculture/environm ent 
regulation. If this is properly  pu t into effect, 
it m ay indeed becom e an invaluable instru­
m ent for the conservation of biological di­
versity and give large num bers o f farm ers the 
incentive to rem ain - o r go back to being - 
w hat they always w ere , nam ely custodians of 
the natural environm ent.

B ut it is also to  be hoped tha t the cohesion 
fund for Spain, G reece , Ireland and P o rtu ­
gal will be used to  help m aintain and protect

certain  unique natural assets which are o f in­
estim able value for the sustainable develop­
m ent of those regions of the C om m unity and 
should not be sacrificed to short-term  in te r­
ests.

In sum m ary, this body of C om m unity legis­
lation  is both coherent and com plete, while 
at the sam e tim e wholly respecting the C om ­
m unity’s principle o f subsidiarity. It e s tab ­
lishes a fram ew ork accepted by all within 
which the m em ber States and their regions 
may evolve according to  the ir own particular 
characteristics and priorities, aw are o f their 
jo in t responsibility to  conserve the natural 
environm ent of the C om m unity and so con­
tribu te  to the m aintenance of biological di­
versity in E urope and th roughout the w orld .

It is clear tha t w ithout a convergence o f the 
objectives pursued under the hab ita t direc­
tive, on the one hand, and the structural 
funds on the o ther, no natu re  conservation 
policy can hope to  be successful. H ence the 
need , in the years ahead , to  ensure that 
through the new R egulations concerning the 
second part o f the structural fund reform  
program m e, if possible by the period from  
1994 to  1998, but certainly in the subsequent 
regulations, harm onious, balanced devel­
opm ent and sustainable, environm entally  
acceptable growth becom e a reality; for 
these are am ong the main objectives which 
the new T reaty  on E uropean  U nion adopted  
at M aastricht in D ecem ber 1991 assigns to 
the C om m unity. The directive, to o , ac­
know ledges this in terdependence of policies 
affecting the physical environm ent w hen it 
states tha t land use planning and develop­
m ent policies should encourage the m anage­
m ent o f features of the landscape which are 
of m ajor im portance for wild flora and fau n a .

■
C. R ipa di M eana
F o rm er M em ber o f  the  C om m ission  o f the  E u ro p e an
C om m unities
R ue de la Loi 200
B-1049 B russels

It is important to keep habitats as such and not simply as aids to conservation o f  particular species.



A critical
A la in  L e b ru n

From an N G O 's  standpoint, the funda­
m ental principles enshrined in the 
E EC  D irective of 2 A pril 1979 on the 

conservation o f wild birds m ake good sense, 
are still valid and should be d efended . W hat 
are they?

T he directive relates to  the conservation of 
all species of naturally  occurring birds in the 
wild state. T here  are no exceptions, no o u t­
siders, no “pests” , and no “ugly ducklings" 
(as in Elans A ndersen ’s fairy tales). Its great 
m erit is its adm ission tha t each species has its 
place in the ecosystem  and that each has its 
own dem ands while accepting those of o th ­
ers. In philosophical term s this form  of 
peaceful co-existence betw een species is a 
long way ahead  of u tilitarian preoccupations 
with biological diversity, and it is regrettab le  
that the D irective of 21 May 1992 on the con­
servation of natural habitats and of wild 
fauna and flora reverts to  the trad itional sys­
tem  which consists in listing the plant, m am ­
mal, fish, reptile  and insect species tha t are 
p rotected  (implying that the rest are not). 
T rue , there are  exceptions (gam e birds are 
given only lim ited protection , and deroga­
tions may be allowed here and there  when 
the interests o f men clash irretrievably with 
those of a particu lar bird species); but the 
very fact tha t these are isolated exceptions 
only enhances the principle’s credibility. 
From  this point o f view, the 1979 D irective 
m arks a turning-point in the history of eco ­
logical aw areness.

Hunting

T he directive lays dow n an ecological code of 
behaviour for field sports.

- com pliance with the principle o f “wise use 
and ecologically balanced contro l” ;

- no hunting during the spring m igration or 
during the.period of reproduction;

- no capture o r killing by large-scale o r non- 
selective m ethods;

- no trading in birds except for certain  game 
species.

As a result of the N G O s’ w ork in bringing 
cases to court in their own countries, this 
ethic is starting  to  be incorporated  into the 
law. Costly legal ba ttles have clarified the is­
sue for the E u ropean  Com m ission which has 
now institu ted  proceedings against a num ber

viewpoint
of offenders, one of which led to a judgm ent 
by the E uropean  C ourt o f Justice concerning 
the dates o f the shooting season in Italy in re ­
spect o f certain  species. Surely th eN G O s are 
entitled  to  some financial backing for acting 
locally, in their small way, as the trea ty ’s 
watchdogs?

It appears that the C om m ission, in authoris­
ing the m arketing of certain  species, reaches 
itsdecisions in private w ithout consulting the 
parties. This is unsatisfactory.

A lso, the way in which the periods for hun t­
ing certain species are fixed, with different 
open ingdatesin  d ifferent countries, appears 
to  have m ore to do with haggling and pow er 
politics than  with strictly biological criteria. 
D iscrim ination of this kind is a m atte r on 
which the C ourt o f Justice should be asked 
for a prelim inary ruling. If we have to  have 
tw o-tier p ro tection , then  the basis should be 
hom ogeneous biogeographical regions and 
not arb itrary  adm inistrative boundaries.

The Directive of 21 M ay 1992, which I m en­
tioned earlier, says little o r no th ingabou t the 
ethics o f hunting anim als o ther than birds.

The derogations specify only a lim ited num ­
ber of reasons, places, tim es and beneficia­
ries. They are allowable only if there  is no sat­
isfactory alternative. This stringent system 
has a fundam ental flaw how ever. Its im ple­
m entation  is left to the s ta te ’s discretion, 
with no prior contro l on the part o f the E u ro ­
pean Com m ission. T he system under the 
1970 B enelux C onvention on the protection 
of birds, which gives authority  on the m atter 
o f derogations to  a supranational body, is to 
be unreservedly p referred . Furtherm ore , 
the inclusion o f the C orvidae (jay. m agpie, 
crow, jackdaw , etc) in the list o f game species

as a m eans of limiting dam age to  crops is to  be 
roundly condem ned. P revention  of dam age 
should rely on strictly confined derogations 
and not on field sports which do not have the 
sam e ethical justification and cannot be reg­
u lated  in the sam e way. W ithout going into 
details, it w ould appear tha t on procedural 
arrangem ents and the reasons for authoris­
ing a derogation , the D irective of 21 M ay 
1992 is m ore laxist than  the bird directive of 
1979.

Saving clause

N othing in the 1979 D irective precludes the 
adoption  of stricter protective m easures in 
any m em ber State. It is w orth  recalling this 
saving clause at a tim e w hen the C om m unity 
is seen in certain quarters simply as a 
levelling-down instrum ent.

A  standstill is in force, starting  in 1979. The 
directive states that w hatever the level of 
p ro tection  achieved by the parties on the 
date  of its p rom ulgation , there  can be no go­
ing back. So far no exhaustive study of com ­
pliance w ith the standstill has yet been m ade. 
W hile it is true tha t the general trend is to ­
w ards im proved p ro tection , a num ber of 
pockets of regression have been  detec ted  on 
occasion over the past ten  years.

N osuchstandstillisp rocla im edfo r the safety 
o f the flora and non bird fauna in the habitat 
directive of 21 M ay 1992.

The protection  of habitats by the institution 
o f w hat the 1979 Directive calls special p ro­
tection areas is an innovation which m akes 
that text m ore effective than  the in terna­
tional legal instrum ents which preceded it. 
The D irective of 12 M ay 1992 takes these ar­
eas (now called special areas of conserva­
tion) and com poses a coheren t ecological 
netw ork.

It is too early to  take stock of this policy. First 
im pressions suggest tha t the texts are ra ther 
too timid and woolly.

In conclusion, it is certainly true  to  say that 
m uch rem ains to  be done to  ensure tha t the 
existing instrum ents, and especially the 1979 
D irective, are applied (which does not m ean 
that they should no t be im proved). The jo in t 
action of the N G O s and the Com m ission has 
proved to be a pow erful lever. T here  are two 
priorities now: one is that the N G O s should 
receive financial aid directly from  the C om ­
m ission; the o ther is that the D irectorate- 
G eneral D G  XI working on the problem s of 
the natural environm ent should be m ore 
fully staffed.

The D irective of 21 M ay 1992 is a step for­
w ard w here the scope of the law is con­
cerned , since it affords p ro tec tion  to  further 
species and habitats; bu t it represen ts a seri­
ous and alarm ing setback in term s of ideas 
and ju risprudence. ■

A . L ebrun
E u ro p e an  E nv ironm en t B ureau  
rue  du L uxem bourg  20 
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u pean A ct and the N orth  A m erican  F ree  
"E T rade A greem ent have heightened N G O s’ 
U fears tha t trade agreem ents will take- 
06 precedence over environm ental rules.

Key role
R o g e r  W ilso n

NG O s have a key role to play in the de­
velopm ent o f in ternational law. 
H ow ever, the role that a given N G O  

can play is prim arily  determ ined  by its back­
ground. W hile an in ternational N G O , such 
as G reenpeace, m ay have the capacity to 
analyse an im pending piece of in ternational 
environm ental law and lobby and speak on it 
at an in ternational level, o thers may play a 
very useful and influential role at a national 
level.

Environmental law development

O ne way in which N G O s can participate in 
the developm ent and operation  of in terna­
tional environm ental law is by participation 
in m eetings at w hich new instrum ents and 
m easures are negociated. T here is usually a 
provision in an environm ental convention 
w hereby an N G O  can apply for “observer” , 
o r “consultative” status. This is, how ever, 
not always a form ality, even fo r established 
in ternational N G O s such as G reenpeace. 
F requently , concerted  efforts are m ade by 
governm ents to  block N G O  participation.

Some treaties and conventions, how ever, 
have no prov isionsfo rN G O  observer status. 
For exam ple, the A ntarctic T reaty  system 
until recently  w ould have nothing to  do with 
N G O s. W hile the recen t g rant of observer 
status to  the IU C N  and the A ntarctic and 
Southern O cean C oalition (A SO C ) has 
rem edied this to  a lim ited ex ten t. G reen ­
peace, which has w orked m ore actively on 
A ntarctic issues than  any o ther, has not been 
able to  ob tain  observer status.

Likew ise, a fter years o f pressure, prim arily 
from  G reenpeace , the O slo and Paris C om ­

missions re len ted  in 1991 and each granted  
observer status to  four organisations. 
Though G reenpeace had been  the m ost ac­
tive N G O , and has consistently m ade rep re ­
sentations on substantive issues to  bo th  b o d ­
ies over a period of m ore than  ten years, 
observer status was gran ted  at the Paris 
Comm ission.

Environmental regulation vs 
the market
O ne of the “catch-cries” of the last decade of 
the 20th century is the im portance of the 
m arket as a m eans of regulating hum an b e ­
haviour, includingbehaviour with respect to 
the environm ent. This has severe im plica­
tions for in ternational environm ental law. 
W hile it is clear tha t econom ic disincentives 
(taxes and fines) and incentives (subsidies) 
can play a significant role in environm ental 
protection , it is crucial tha t such incentives 
should not be the sole instrum ents used. Pol­
lution should not be regarded as just ano ther 
com m odity, to  be bought and sold, bu t elim ­
inated.

Building pollution costs into the pricing 
structure does not necessarily in itself p ro ­
vide an incentive to  industry to  keep pollu­
tion levels to  a m inim um . The cost of pollu­
tion may becom e built in to  the pricing 
structure in a way tha t there  is no incentive to 
change.

F u rther, entirely the w rong signal is sent to 
the developing world by the unfettered  use 
of such econom ic instrum ents. T heir use im ­
plies th a t it is m orally acceptable to  pollute, 
as long as an econom ic penalty  isp a id . Indus­
tries in rich countries m ay therefore  con­
tinue to pollute (because they can afford to ) , 
while those in poor countries which cannot 
afford such penalties m ay have no option  bu t 
to  close.

T rade  law is also becom ing increasingly crit­
ical in environm ental policy. Existing agree­
m ents, such as the G enera l A greem ent on 
Tariffs ond T rade (G A T T ), can m ake it dif­
ficult for states to  im pose domestic- 
environm ental regulations which may be 
seen as “unfair barriers for trad e” . In te rn a­
tional environm ental law m ay, fu rther, find 
itself overruled by G A T T , for exam ple. The 
developm ent of new agreem ents such- 
as the E uropean  C om m unity’s single Euro-

The future
M any serious environm ental problem s, 
such as climate change, ozone depletion , 
and the protection of the forests, are abso­
lutely critical to  the survival o f the p lanet, 
and can only be agreed by a consensus o f all 
s ta tes, N orth  and South. H ow ever, in order 
to  ensure tha t southern  states agree, assis­
tance m ust be m ade available, as they may 
not otherw ise be able to  afford the costs o f re­
quired  cleaner technology. T he m echanism s 
by which assistance is given will be critical 
bo th  to  the success of the convention con­
cerned , and also to  the success o f the devel­
opm ent strategy o f tha t s ta te .

A cknow ledgm ent o f the linkages betw een 
the environm ental law and trade ag ree­
m ents, econom ics and developm ent is thus 
absolutely critical to the solution o f the 
w orld’s environm ental problem s. If we can­
not, as a global com m unity, m ake this link, 
we have little chance to  “save the p lane t” . 
T h u s, while N G O s may partic ipate  in the d e ­
velopm ent o f environm ental law in the “tra ­
d itional”“ forum s, these are becom ing less 
and less relevant to  the solutions requ ired .

U nless the global com m unity can prioritise 
environm ent above the m arket and trade , 
then  any progress m ade m ay be ultim ately 
un de te rm ined , to  the detrim ent o f a ll. These 
are am ongst the most im portan t gaps in in­
ternational law which governm ents p refer to 
avoid. A  small step in the right direction 
would also be to  pay m ore serious attention  
to the po ten tial contribution  of N G O s. ■

R. W ilson
D irec to r, P olitical D ivision 
G reen p ea ce  In te rn a tio n a l 
E C  U nit
36 avenue  de T ervu ren  
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A say in 
decision-making
A le x a n d r e  Kiss

The Council o f E urope was one o f the 
first in ternational organisations to  ad ­
dress environm ental issues. The “E ra  

of ecological aw areness” daw ned tow ards 
the end of the 1960s with the adoption by the 
Council o f E u rope  o f two fundam ental texts: 
the D eclaration  of Principles on A ir Pollu­
tion C ontrol and the E uropean  W ater C har­
te r  (1968). In the sam e year, the first o f the 
E uropean  C onventions relevant to  the envi­
ronm ent , an agreem ent on the R estriction of 
the U se of certain  D etergen ts in washing and 
cleaning P roducts (16 Septem ber 1968), was 
adopted , follow ed som e m onths later by the 
E uropean  C onvention for the P rotection  of 
A nim als during In ternational T ransport ( 13 
D ecem ber 1968).

This was the starting  signal. O ther conven- 
tionsfollow ed, also heraldedby  declarations 
o f principle : the  one on soil conservation and 
the one on m anagem ent of the natural envi­
ronm ent. A  draft was com pleted of a E u ro ­
pean C onvention  for the Protection  of In te r­
national W ater C ourses, bu t for various 
reasons was never adopted  by the m em ber 
States; it did nevertheless have the m erit of 
setting out for the first tim e a num ber o f rules 
which later p rovided m aterial for o th er in­
strum ents. These included the E C  Council 
D irective o f 4 M ay 1976 on pollution caused 
by certain  dangerous substances discharged 
into the aquaticenvironm ent o f the C om m u­
nity, a key item  o f E C  legislation on w ater 
p ro tection , and the B onn C onvention of 3 
D ecem ber 1976 for the protection  of the 
R hine against chemical pollution.

It is certain  tha t in the early 1970s E uropean  
conservation policy took a new turn  : the EC 
decided to  m ake environm ental protection  
one o f its areas o f activity . Because it w asbet- 
te r placed to  com bat industrial pollution and 
could adopt legal instrum ents (ie regulations 
and directives) which, unlike trea ties, b e ­
cam e binding on m em ber States w ithout any 
form al acceptance on their pa rt, Brussels as­
sum ed responsibility for the whole pollution 
control sector. This explains why, from  the 
mid-1970s onw ards, virtually the only action 
of the Council of E urope in this field was to 
revise the 1968 A greem ent on the R estric­
tion of the U se of certain  D etergen ts (25 O c­
tober 1983). T here  did, how ever, rem ain  
th ree sectors in which the C ouncil’s actions 
w ere set to  continue: transfron tie r co­
opera tion , the p ro tection  of anim als, and the 
p ro tection  of the natu ra l world as a w ho le .

Faithful to  its vocation, the Council of E u ­
rope has always fostered  transfron tier con­

tacts betw een neighbouring populations of 
neighbouring m em ber States. For this, a E u ­
ropean O utline C onvention on T ransfron­
tier C o-operation  betw een T errito ria l C om ­
m unities o r A uthorities was adopted  in 
M adrid on 21 M ay 1980. A m ong o th er pos­
sible areas of jo in t activity it m entions specif­
ically the p rotection  of the environm ent and 
m utual assistance in the event of d isasters. In 
fact, such form s of co-operation  exist in a 
num ber o f regions: G erm any-France-
Sw itzerland, G erm any-France-Luxem - 
bourg, G erm any-N etherlands, Spain- 
F rance ,e tc .

Animal protection
C oncern over the protection  of anim als - and 
not only wild anim als - is a E uropean  trad i­
tion. It was reflected first in the 1968 E u ro ­
pean C onvention for the Protection  of A ni­
mals during In ternational T ransport. 
Action in this field was la te r reinforced by 
two fu rther C onventions: the E uropean  
C onvention  for the P ro tection  of V ertebrate  
A nim als used for E xperim ental and O ther 
Scientific Purposes (18 M arch 1986), and the 
E uropean  C onvention for the P rotection  of 
Pet A nim als (13 N ovem ber 1987).

The Council of E u rope  was active mainly in 
the field of na tu re  conservation , w hich, for a 
num ber o f years at least, rem ained outside 
the scope of the E uropean  C om m unity. The 
B ern C onvention, an instrum ent o f quite 
outstanding im portance, is the subject of a 
separate  article.

This com bined achievem ent of the Council 
and the C om m unity might have been  judged 
sufficient had not the political m ap of E u ­
rope been so abruptly  transform ed in the 
course o f the past few y ea rs . Com m uni ty leg­
islation was applicable to  12 of E u ro p e’s 
worst polluters and the B ern C onvention 
safeguarded the natu ra l environm ent in a 
larger num ber of coun tries. T here  was room  
for im provem ent, certainly, bu t with these 
instrum ents to  hand , E u ropean  legislation 
could have been  deem ed equal to practically 
every contingency.

B ut only since 1989 has it really becom e ap ­
paren t that E urope is m ore than just an o r­
ganisation with 12 o r 27 m em ber S ta tes . The 
o th er part of E u rope , the part tha t recently 
gained its independence, is precisely w here 
environm ental problem s are the m ost seri­

ous . A t p resen t, apart from  a very few rules 
on pollution applicable w orldw ide, only 
th ree pan-E uropean  regional C onventions 
exist, each one lim ited to  a precise sector o r 
to  a single aspect of environm ental p ro tec­
tion: they are the G eneva C onvention of 13 
N ovem ber 1979 on long-range transbound­
ary pollution, and its four protocols: the E s­
poo C onvention of 25 F ebruary  1991 on en ­
vironm ental im pact assessm ent in a 
transboundary  context; and the C onvention 
adop ted  in G eneva in M arch 1992 on the p ro ­
tection of continental w aters. All of these in­
strum ents were fram ed in the context o f the 
U n ited  N ations Econom ic Com m ission for 
E u rope , with the participation  of C anada 
and the U SA . Substantial gaps exist, of 
course, especially with regard  to the coun­
tries of E urope that are not m em bers of the 
E C  and are unlikely to  be adm itted  to  m em ­
bership for som e tim e to  com e. A nd yet 
those are the very countries in which the level 
of environm ental degradation  is the most 
catastrophic, and w hat is m ore they also “ex­
p o rt” pollution to  W estern E u ro p e .

Reinforcing its role
This being so, it is perm issible to w onder 
w hether the Council of E u rope  should not 
m ake this one o f its top p rio rities . T he popu­
lar support enjoyed by the S trasbourg organ­
isation gives cause for optim ism  and suggests 
tha t, here too , timely action could 
streng then  its role in the process of E u ro ­
pean unification.

A ction could be of two kinds. Firstly, a gen­
eral convention could be fram ed on the p ro ­
tection of the environm ent. It w ould set out 
the fundam ental principles tha t need to  be 
app lied , nam ely tha t everyone is entitled  to  a 
healthy and diversified environm ent, that all 
individuals have the right to  be inform ed of 
any po ten tial deterio ra tion  of their environ­
m ent, to  have a say in decision-m aking and 
m eans of redress at the ir disposal; tha t all 
concerned , the sta te , local authorities and 
citizens, m ust have pow ers to  pro tect the en ­
v ironm ent; and that biological diversity 
m ust be safeguarded. The tex t would high­
light the principles of p revention and fore­
w arning and the duty of S tates to  keep each 
o th er inform ed about their projects and en ­
gage in m utual consultation; to  raise the 
alarm  and provide assistance in critical situ­
ations; to  com pensate victim s of ecological

dam age an d , w here possib le , to  repa ir dam ­
age caused to  the environm ent etc. In  com ­
piling such a tex t, the  Council o f E urope 
w ould rem ain true  to  its past : it was, after a ll, 
the  first in ternational organisation to en ­
shrine in  a binding trea ty  the principles set 
ou t in 1948 in the U niversal D eclaration  of 
H um an Rights. In  th is case, it w ould be giv­
ing sim ilar authority  to  the rules proclaim ed 
at the 1972 Stockholm  C onference on the 
H um an E nv ironm ent, in the 1982 W orld 
C harter for N atu re  and at R io de Janeiro  in 
1992.

The parallel draw n here  w ith th e  develop­
m ents th a t characterised  the in ternational - 
and E uropean  - p ro tection  of hum an rights 
could be taken  a stage further. The Council 
of E urope was the first organisation any­
w here in the world to  proclaim  rights and set

up in ternational m achinery to  p ro tect the 
rights it proclaim ed. S tructures o f this kind 
w ould be essential to  any endeavour to  safe­
guard the environm ent effectively. The ex­
perience gained th rough  th e  w ork of the E u ­
ropean  Com m ission and C ourt o f H um an 
R ights, and the periodical reporting  system 
tha t operates in the context o f th e  E uropean  
Social C harter, should now  be  adap ted  to  
guaran tee the effective p ro tec tion  o f E u ­
ro p e ’s environm ent. F o r instance, a general 
E u ropean  C onvention on the environm ent 
should provide fo r the creation  of a com m it­
tee  o f independent experts which w ould re ­
ceive and publicly exam ine reports  re tu rned  
periodically by the m em ber States. This 
com m ittee should also have th e  pow er to  re ­
ceive and exam ine com m unications from  
S ta tes, as well as individual petitions alleging 
violation of the obligations incurred  under

this o r any o ther E uropean  C onvention con­
cerning the environm ent. It should also be 
possible to  m ake recom m endations to the 
S tates concerned as to how they  might b e tte r  
comply w ith their obligations.

W hatever tu rn  E u rope’s environm ental 
problem s m ay take  in the fu tu re , it is im por­
tan t fo r the Council o f E u rope  to  step in now . 
In  recen t years, it in tervened at the right tim e 
to help  the process o f dém ocratisation  in 
C entral and E astern  E u ro p e . It w ould be  an 
historic e rro r if at the crucial m om ent it failed 
to  m ake a fundam ental contribution  to  the 
p ro tection  of the environm ent, the indivisi­
ble asset o f the E urope it seeks to  unify . ■

A. Kiss
29 ru e  du  C onseil des Q uinze 
F-67000 S trasbourg

Common 
responsibility
Mireille Jardin

The notion  th a t the inhabitants o f this 
p lanet have a com m on responsibility 
for safeguarding it and handing it 

dow n to  future generations has been  slowly 
gaining ground for the past 20 years o r so. 
H ow ever, it is no t yet recognised in in te rna­
tional law , even after the R io Sum m it. The 
C onvention for th e  P ro tec tion  of the W orld 
C ultural and N atu ra l H eritage , adop ted  in 
1972 by th e  U nesco G enera l C onference, 
was therefo re  to  som e extent ahead of its 
tim e since it w as based on the idea, set fo rth  
in the p ream ble, tha t “certain  parts  o f the 
cultural o r natu ral heritage are o f ou tstand­
ing in terest and therefo re  need  to  be  p re ­
served as p art of the w orld heritage of m an­
kind as a w hole” .

O f course it respects the sovereignty of the 
state on w hose territo ry  such parts  o f the her­
itage are situated , since protection  is p rim a­
rily the responsibility o f those states. B ut the 
principle has been  established: states ac­
know ledge th a t “such heritage constitu tes a 
w orld heritage fo r w hose protection  it is the 
duty o f the in ternational com m unity as a 
whole to  co -opera te” “ (A rticle 6).

In practice
How  does the C onvention opera te  in prac­
tice? It isup to  the C on trac tingS ta testo iden- 
tify those parts o f the cultural and natural 
heritage which they regard  as m eeting the 
criteria set ou t by the C onvention for inclu­
sion on the w orld heritage list: for exam ple, 
vestiges of lost civilisations, symbols o f an 
historical era , unique buildings and struc­

tu res, item s illustrating the evolution of the 
ea rth , and sites valuable fo r the ir biological 
diversity o r the endangered  species they con­
tain.

T he 21-country C om m ittee on  the W orld 
H eritage is responsible for placing item s on 
the list, a fter m aking an evaluation  and ob­
taining the opinion of IC O M O S  (In te rn a ­
tional Council on M onum ents and Sites) in 
respect o f the cultural heritage, and of the 
IU C N  (W orld C onservation  U nion) in re ­
spect o f the natu ral h eritag e . The evaluation 
is rigorous, covering no t only the item ’s in ­
trinsic qualities bu t also the m eans of p ro tec­
tion  em ployed. Inclusion is often  deferred  
fo r a year o r m ore to  enab le  the p ro tection  
m easures to  reach a satisfactory level.

O nce the heritage item  is reg is te red , w hat as­
surance is there  th a t it will continue to  be 
p roperly  p ro tected? T hat is the C om m ittee’s 
m ajo r concern . W here th e  natu ra l heritage is 
concerned, IU C N  each year subm its a d e ­
tailed rep o rt on specific item s on  the W orld 
H eritage List, draw ing the C om m ittee’s a t­
ten tion  to  any dangers to  which they are  ex­
posed. The Secretariat then  seeks the o p ti­
m um  solution to the situation , in 
consultation  with the sta te  concerned and o f­
fers the sta te  any assistance it m ay need  in im ­
p lem enting the solution. In  this way a reli­
able im pact study will o ften  pave the way for 
an alternative developm ent p roject, 
w hether in term s of roads, irrigation  or m in­
ing, etc. In  o th er cases th e  C om m ittee’s con­
cern will p rom pt th e  sta te  in question to  re ­
linquish a  given project and  respect the 
inviolability o f the registered  heritage item .

T he C onvention has achieved a num ber of 
successes. H aving secured its own funding, 
som ething extrem ely unusual at the tim e, it 
can also launch direct action by, for exam ple, 
sending experts and equipm ent o r by tra in ­
ing heritage m anagers. T he W orld H eritage 
Fund  only accounts for about $2.5 million 
per annum , bu t it nonetheless enables action 
to  be taken  and  o ther sources of financing to 
be brought in.

Nature and culture

In  1992 the W orld H eritage C onvention cel­
eb rates its 20th anniversary. I t is a tim e for 
stocktaking. 125 S tates have acceded to  it, 
and 358 heritage item s are included on  the 
W orld H eritage List, a h u nd red  or so for 
their natural va lue . O ver the last ten  years 35 
of these natural sites have b een  supported  by 
the W orld  H eritage Fund , w hich has also 
paid for the tra in ingof o v e r2 ,000na tu re  con ­
servation specialists. A nd no-one today is 
surprised  tha t nature  and culture have been  
attribu ted  equal heritage value. T he C on­
vention is alive and kicking. It does have its 
lim itations, for instance in the event of 
arm ed conflict, as the case of D ubrovni k has 
unfortunate ly  shown.

H ow  can its w orking be im proved, by step ­
ping up the C om m ittee’s pow ers of in terven­
tion? H ow  can m ore funds be m arshalled  for 
heritage protection? These questions are 
currently  being looked  into by U nesco and 
will be  discussed at the session of the W orld 
H eritage C om m ittee which will officially 
com m em orate the 20th  anniversary of the 
C onvention next D ecem ber, in Santa Fé in 
the U n ited  States o f A m erica. A  strategy to  
increase the resources under the C onvention 
will be  adopted  and the W orld H eritage C en­
tre , which U nesco D irec to r G enera l F ed er­
ico M ayor has recently  decided to  fo u n d , will 
be en tru sted  w ith its im plem en ta tion .

M. Jard in
W orld  H eritage  C en tre  
U nesco
7 p lace de F on ten o y  
F-75700 P aris



The Bern 
Convention
Jean  R e n a u lt

The B ern C onvention has considerable 
po ten tia l value, which is recognised 
by everyone. In  the first place, it cov­

ers, either explicitly o r implicitly, all aspects 
o f na tu re  conservation. It constitutes a com ­
m itm ent to  take a fresh look at all policies 
having an im pact on natural habitats. In  the 
second place, it lays special stress on hab i­
ta ts, the d isappearance of which is incontest­
ably the gravest of all th reats to wild flora and 
fau n a . Lastly, it draw s a tten tion  in its appen­
dices to  categories o f anim als and plants 
which have h itherto  been frequently  ne­
glected in conservation  policies, such as, for 
exam ple inverteb ra tes and bryophytes.

It is thus obviously an excellent text. H ow ­
ever, no m atte r how excellent the tex t, there  
is always the difficulty o f the next s tep , which 
is translating  it in to  action. The C onvention 
has fo rtunate ly  set up a body to  m onito r its 
im plem entation. This is the S tanding C om ­
m ittee , on which are rep resen ted  all the 
states party  to  the C onvention; it also com ­
prises a num ber of observers, for exam ple 
from  non-governm ental organisations, 
w hose stim ulating role cannot be too  m uch 
em phasised. T he C om m ittee is assisted by a 
Secretariat w hich has a key organising role 
and is provided by the Council o f E urope. 
The Council also provides the C om m ittee 
with a budget for financing certain  activities.

This m achinery m akes it possible to adapt 
the C onvention to  keep abreast o f the 
progress o f know ledge, by m eans of am end­
m ents to the append ices, and to in terpre t the 
provisions o f the C onvention by m eans of 
resolutions. It also serves as a channel for ad ­
dressing specific recom m endations to states 
on m easures to  be taken  for the p ro tection  of 
specially endangered  species o r sites, and like­
wise for exchanges of inform ation  and jo in t 
consultation betw een  states. H ere , how ­
ever, there  is an end to  the possibility o f ac­
tion at in ternational level. H ere  also begins 
the responsibility of each individualcountry. 
W hile there  is a definite legal com m itm ent 
by each country  to  respect the C onvention 
and put it into force, it is nevertheless not 
possible at in ternational level to bring  to 
bear any constrain t o ther than  m oral on 
states which fail to  respect the ir com m it­
m ent.

ficult to  answ er such a question , bu t it has to 
be recognised tha t, despite the array of laws 
passed, no real success has yet been 
achieved, even in E u rope , in halting the de­
terio ra tion  of hab ita ts and the depletion of 
species. H ere  som e com m ents are called fo r.

In m ost countries, it appears that ratification 
o f the C onvention has no t en tailed  any m ajor 
am endm ents to  legislation on nature conser­
vation. This is probably  due to  the fact that 
many countries previously had relatively 
strict legislation on this subject ; but it is p rob ­
ably also due to  the fact tha t m any provisions 
are so vaguely d rafted  tha t they com prise no 
explicit obligation. A  case in  point is legisla­
tion on the protection  of habitats. H ow  can 
one decide w hether a country has taken “ap­
propriate  and necessary legislative and ad­
m inistrative m easures to  ensure ... the  con­
servation o f endangered  natural habita ts"?  
(A rticle 4.1). O ne can only hope tha t the res­
olutions and recom m endations adopted  on 
this subject will flesh out these o th er obliga­
tions and help to fu rth er the im plem entation 
of the C onvention.

A  second com m ent concerns the usefulness 
o f in ternational conventions for nature con­
servation at the national level. A s noted  
above, m any countries have not aw aited the 
adoption of in ternational conventions to 
take strict m easuresfor nature conservation . 
The C onvention cannot replace action at na­
tional level, but it gives it an additional justi­
fication and an in ternational fram e o f refer­
ence. It should be regarded as a joint 
p latform  for the conservation of the natural 
heritage on a E u ropean  scale, as a m inim um  
degree o f harm onisation  of national legisla­
tions. T he C onvention is no t an end in itself 
bu t a com m on reference and com m on 
starting-point. It should be clearly u nder­
stood th a t natural species o r habitats which 
are very w idespread th roughout the conti­
nent may have very great national o r local 
im portance and should on that account re ­
ceive appropriate  protection .

The th ird  com m ent concerns the m eans to  be 
em ployed in applying the provisions of the 
C onvention, in particu lar those which con­
cern h ab ita ts . The negotiations leading up to 
the E uropean  C om m unity D irective on the 
conservation of na tu ra l and sem i-natural 
habitats and wild flora and fauna - which, to ­
gether with the D irective on the conserva­
tion of wild birds, constitu tes the application 
o f the C onvention at C om m unity level - 
clearly show ed tha t som e of the com m it­
m ents already undertaken  under the B ern 
C onvention w ere financially m ore than  sev­
eral countries could afford. This is u nder­
standable w hen one considers, for exam ple, 
tha t the cost of a plan fo r safeguarding hab i­
tats which are critical for the survival of the 
im perial eagle in Spain is evaluated at E C U  
24 million!

Ten years after
W hat kind of assessm ent can be m ade of the 
im plem entation  of the B ern C onvention ten 
years after its en try  into force? It is very dif­

This leads straight on  to  a fourth  and last 
com m ent, on the links betw een the B ern 
Convention and financial resources. The 
budget available to  the B ern  C onvention, 
though continually growing, is lim ited (ap­

proxim ately E C U  110,00 in 1992), and its 
purpose is not tofundspecific activities in the 
field , though a first ten tative step  on these 
lines has been  taken  with the inclusion of a 
budget heading on the protection  of habi­
tats , to  be financed from  voluntary  con tribu­
tions by m em ber S ta tes. The effectiveness of 
the C onvention is considerably lim ited in the 
absence of reliable financial resources which 
w ould m ake it possible to  take  specific action 
in the field, particularly in an em ergency.

Common denominator

T he above com m ents underscore the pri­
m ary responsibility of states in the im ple­
m en tation  of instrum ents such as the B ern 
C onvention. D evised as the com m on de­
nom inator of nature conservation in E u ­
rope  , the C onvention plays its p art as a fram e 
o f reference, providing stim ulus and an ex­
change of inform ation , and this role is o f ma- 
jo r im p o rtance inaE uropew h ich isundergo - 
ing a series o f upheavals; but one cannot 
expect of the B ern  o r any o th e r convention 
tha t it should substitute itself for action by 
the governm ents of the countries which have 
ratified it. The B ern C onvention is a solem n 
political com m itm ent which should serve as 
a basis and a justification fo r action by the au ­
thorities responsible for na tu re  conserva­
tion . It is to  be hoped tha t in the near fu ture  
the C onvention will also be able to  serve as a 
guide for decision-m aking by the bodies tha t 
fund specific field projects with an im pact on 
natu re  conservation. ■

I. R enault
C hairm an  o f the  S tand ing  C om m ittee  o f th e  C onven tion  
o f  B ern  and  o f  the  N ational A gencies o f  the  C en tre  
N a tu ro p a

The Bern Convention in brief:

signed at Bern in 1979;

entered into force on 1 June 1982;

ratified by the European E conom ic C om m u­
nity and its 12 m em ber States, Liechtenstein, 
Switzerland, Austria, Sweden, Turkey, Fin­
land, N orw ay, Senegal, Cyprus, H ungary, 
Burkina Faso, Bulgaria and  Estonia;

is designed

-  to ensure that the interests o f  nature conser­
vation are taken m ore fu lly  into account in 
all sectoral policies, in particular in land de­
velopm ent policy;

-  to establish m in im um  protection fo r  the 
great m ajority o f  wild p lan t andanim al spe­
cies, and  strict protection fo r  a num ber o f  
particularly endangered species;

-  to encourage co-operation between the 
Contracting Parties.

Urgent: save this heritage
P a v e l D v o ra k

R ecently, environm ental issues have 
been  given much m ore a tten tion  in 
C zechoslovakia. This is underlined 

by the fact that in 1990 the central authorities 
of the state adm inistration  for environm ent 
w ere established, bo th  on F ederation  and 
R epublics level. T he establishing of these 
authorities - for the first tim e in C zechoslo­
vakia 's history - laid the foundation  for en ­
forcem ent o f real ecological in terests in gov­
ernm ental activ ities. A  clear and dem anding 
program m e was im m ediately, in the first 
stage, form ulated  in the sphere o f environ­
m ent, w here departm en ts have set ou t, as 
their initial ta rge t, the  prepara tion  of basic 
ecological regulations for the com plex defi­
nition of environm ental protection  issues.

A dditional legal m easures adjusting the p ro ­
tection of individual com ponents should be 
linked w ith the above-m entioned regula­
tions. In the past, the lack of such “unifying" 
adjustm ents was felt as insufficient connec­
tion of individual m easures which in practice 
caused a series of needless com plications.

I would like to  m ention three im portant laws 
passed by the Federal Parliam ent: Law No. 
17/1992 Col. on env ironm ent, Law No. 238/ 
1992 Col. on w astes and Law No. 309/1991 
Col. on the atm osphere .

T he com petence of the F ederation  on envi­
ronm ental m atters is outlined in A ct No. 21 
of the constitutions Law N o. 143/1968 Col. 
on the C zechoslovak Federation .

These laws correspond to  E u ropean  requ ire­
m ents respecting the exigencies resulting 
from  the E uropean  C om m unities d irectives. 
The im portance of these laws cannot be re ­
garded only from  the view point o f conten t, 
but also from  the fact tha t this is the first legal 
norm  on environm ent in Czechoslovakia.

How to characterise these recently 
passed ecological laws?
The A ct on the E nvironm ent, as a basic legal 
norm , was passed by the Federa l A ssem bly

on 5 D ecem ber 1991. It determ ines the p rin ­
ciples o f environm ental p ro tection , and the 
duties during the p ro tec tion 's  execution. It 
sets up the cases subject to  environm ent im ­
pact assessm ent including results of activi­
ties reaching across state bo rders, and also 
appoints the responsibilities and econom ic 
tools in the sphere of the environm ent. This 
law will be com plem ented by different 
“com ponent” acts, and at the Republics 
level by ordinances regulating state adm inis­
tra tion  and the environm ental m atters not 
dealt w ith at Federal level (the N ature  C on­
servation A ct).

The law on wastes was passed by the Federal 
Assem bly on 22 M ay 1991. It is a law which 
has been  so far absent in ou r legal system. It 
adjusts the rights and duties o f legal and na t­
ural persons in handling w aste. It is applica­
ble to all form s of handling, if no t stipulated 
otherw ise. The im portan t fea tu re  of the law 
is granting approval o f a state authority  in 
casesprovidedby  law. This approval is a con­
dition for perform ance of activity in the 
sphere o f w aste m anagem ent.

The law is based on a p resum ption  tha t the 
disposal o f waste will be paid by appropriate  
legal entities (the am ount o f the paym ents is 
left to  the decision of the R epublics au thori­
ties) and in case o f the infringem ent o f du ­
ties, byw ay of penalties. A  necessary condi­
tion for full application of this law is the 
passing of laws by the N ational Councils 
which will stipulate the state  adm inistration 
in this sphere.

T he law “on the a tm osphere” was passed by 
the Federal A ssem bly on 9 July 1991. Its p u r­
pose is the protection of the atm osphere 
against the in troduction  o f polluting sub­
stances as a consequence of hum an activi­
ties. Pollution sources are divided into sta­
tionary  and m obile, and the la tte r ones are 
fu rther divided into sm all, m edium  and 
large. The criterion for this classification is 
the size o f therm al ou tpu t o r the im portance 
of technological processing equ ipm en t.

In  connection with the size of a source, the 
law defines the duties of its operato rs. Simi­
larly as in the sphere of w aste m anagem ent, 
the law requires approval o f a state authority  
as long as the construction of the sources, or

o th e r activities, may have a negative im pact 
on the environm ent. The actual am ount of 
charges for polluting the atm osphere is p ro ­
vided by the laws of N ational Councils. It 
m eans th a t the legal entity pays the charges 
even for activities in the scope of perm issible 
bu t taxable pollution. F o r infringem ent of 
duties p rovided by the law, the authorities 
levy penalties. The passing of these laws rep ­
resen ts the first step tow ards the in troduc­
tion o f ecology into the legal system .

In this respect it should be m entioned  th a t in 
the sphere of environm ental protection  ad ­
justm en t, there  is an absence of a system  of 
m easures for protection  based on arrange­
m ent of econom ic in ter-relation  (in practice 
this is called as “the system of econom ic 
tools” ). Those are the principles of taxation  
policy (in which first provisions are p re ­
p a red ), som e issues of adjustm ents o f p ro ­
prietary  rights, custom s problem s etc.

As fo r legal e laboration  of na tu re  conserva­
tion , the Czech N ational Council has ap­
proved the Czech A ct No. 114/1992 Col. of 
19 F ebruary  1992 on the Protection  of N a­
tu re  and Landscape. This law  declares gen­
eral conservation by creating and protecting  
a territo ria l system of ecological landscapes. 
G enerally , all wild p lant and anim al species 
are p ro tec ted  by law, especially p ro tected  
natu ral features include pro tec ted  areas (na­
tional parks, p ro tected  landscape areas, n a ­
tional nature  reserves and natu re  reserves, 
national nature m onum ents and nature 
m onum ents), rem arkable trees, particu­
larly pro tected  p lant and anim al species and 
m inerals.

It is clear that the current (bad) state o f the 
environm ent still requires a num ber of fun­
dam ental legal adjustm ents. It is in the in ter­
est o f the environm ent tha t the legal adjust­
m ents should be accepted as the law passed 
by F edera l A ssem bly. ■

P. D vorak
H ead  o f  L egislative and  E nv iro n m en ta l C are 
D ep a rtm en t
F edera l C om m ittee  fo r E n v ironm en t 
Czech and  S lovak F edera l R epub lic  
S leska9
C S-12000 Prague
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A s our planer is a global ecosystem o f  limited extent, 
we have to create protection systems in s itu ...

Conservation strategies
J e ffre y  A .  M e  N e e ly  
D a v id  A .  M u n r o

The high quality of life enjoyed by m ost 
E uropeans hangs on a slender th read  - 
the sustainabilility of production  sys­

tem s all over the world. Because E urope is 
awash with food surpluses, som e conclude 
tha t the con tinen t m ust be self-sufficient in 
agricultural com m odities and probably 
m any others. B ut this self- reliance is largely 
an illusion, because m ost of the production  is 
subsidised by chem icals and energy from  
outside E u rope . The high quality o f life en ­
joyed by E uropeans therefore  depends on 
w ell-m anaged system s th roughout the 
w orld. T herefo re , E urope has both  to  m an­
age their resources m ore efficiently. W hat 
are the p riorities for such assistance, and 
w hat can be expected  in re tu rn  for increased 
investm ents? Two im portan t docum ents 
have been  published recently which suggest 
aw ay  ahead.

Caring for the Earth
Caring fo r  the Earth: A  Strategy fo r  Sustain­
able L iving  describes nine principles and rec­
o m m end s) 32 priority  actions for achieving 
econom ic and ecological stability th rough­
out the w orld . T he concepts and m easures it 
prom otes are im portan t to E urope as one of 
the th ree m ajor engines of the global econ­
omy and an im portan t consum er of products 
from  all parts o f the w orld . D uring its th ree- 
year period of p repara tion , a total o f m ore 
than 1000 people com m ented on early drafts 
o r con tribu ted  to  the preparation  of particu ­
lar chapters. Published in 1991 by IU C N , 
W W F and U N E P , C aring for the E a rth  has 
already b een endo rsedby  the E uropean  P a r­
liam ent and contribu ted  to  the p reparations 
for the U n ited  States C onference on E nvi­
ronm ent and D evelopm ent (U N C E D ) held 
in R io de Jane iro  in June , 1992.

Caring fo r  the Earth is aim ed at m aking the 
world a place fit for people to  live during the 
21st century. Its central m essage is to  live 
within E a rth ’s carrying capacity. To do so 
there m ust be a fundam ental shift in hum an 
attitudes and practices based on com m it­
m ent to an ethic o f living sustainably, of re ­
spect and caring for each person by each 
o ther and for the whole com m unity of life.

Caring fo r  the Earth recognises tha t conserv­
ing the earth 's  vitality and diversity goes 
hand in hand with im proving the quality of 
hum an life . C onservation  in the sense o f wise 
use - m anaging the environm ent and natural 
resources so tha t life support systems keep 
going, biological diversity is m aintained and 
basic stocks o f renew able resources are not 
run dow n - and developm ent to enable peo ­
ple to  enjoy long, healthy and fulfilling lives 
are m utually dependant. C onservation and 
hum an developm ent based on the ethic of 
living sustainably are m utually supportive.

Carrying capacity
The concept o f the E a rth ’s carrying capacity 
reflects the fact tha t the ability o f the global 
ecosystem  o f lim ited ex ten t which can tran s­
form  for our purposes only so much of the 
sun’s energy and the soil’s nu trients; it can 
absorb and render harm less only so much of 
ou r wastes. The stress we place upon the 
E arth  depends upon our m em bers and how 
m uch energy and o th er resources we use or 
w aste. Even through we cannot state a quan­
titative limit to global carrying capacity, the 
rapid erosion of biological diversity, the 
th rea t o f global w arning and depletion  of the 
stratospheric ozone layer, and the dim inish­
ing productivity of an increasing proportion  
of the w orld’s soils and w aters suggest tha t if 
we look at carrying capacity in term s of long, 
healthy and fulfilling lives for all we are p rob ­
ably at its lim it already.

W hat this suggests for E u ro p e , indeed for all 
developed countries, is the need to  reduce 
consum ption of energy, particularly that 
which is derived from  fossil fuels, and of nat­

ural resource-based products, especially 
those from forests o r from  o th er stocks of 
fauna or flora th a t are not being used sustain­
ably. Significant reductions in energy use 
can be achieved by adopting m ore efficient 
industrial processes but the greatest saving 
m ay com e developing and im plem enting ef­
ficient and sustainable transporta tion  poli­
cies, particularly in urban areas.

The free m arket system , which has led to  
such great advances in the production  of 
goods and thedelivery  ofservices, raisingthe 
standard  of living for hundreds of millions, 
can help us as we strive to  find the m ost effi­
cient ways of allocating increasingly scarce 
resources in accordance with the ethic o f liv­
ing sustainably. But we will need to  ensure 
tha t it operates w ithin a fram ew ork of equity 
and properly reflects costs and benefits, 
which it now effectively ignores, such as 
those related  to  ecological services, aes­
thetic values and the in terests o f fu ture  gen­
erations. These are factors th a t will be criti­
cally im portant as m ovem ent continues 
tow ards a relatively hom ogeneous, in te­
grated  pan-E uropean  econom y. Increasing 
effort will be required  to develop m ore so­
phisticated , ecologically and socially sensi­
tive econom ic concepts.

T he 21st century will undoubtedly  see con­
tinuing evolution of system s of governance. 
Two trends should be favoured to support 
sustainable developm ent. O ne is that to ­
w ard in tegration  of environm ental and d e ­
velopm ental considerations at the highest 
levels o f national planning and in ternational 
co -opera tion . Such in tegration  m ust charac­
terise conceptualisation and decision­
m aking from  the very start o f the process. 
T he o th er trend  is tow ards participation- 
in decision making and action by the- 
people directly concerned, so tha t inform ed- 
negotiation  can close the gaps betw een- 
w inners and losers. E m pow ering 
com m unities-
to  m ake their own decisions about the use- 
o f the resources upon which they dep en d ,- 
while safeguarding the in terests of their- 
neighbours, moves in this direction.

Caring fo r  the Earth is prescriptive in term s 
of principles th a t the w orld com m unity 
should adopt, bu t it clearly recognises that 
the differences in ecological circum stances 
and econom ic and social system s are such 
tha t different priorities and m odalities will 
be appropriate  to  each global region and 
each nation . In the case of E u ropean  coun­
tries, as well as those in the rest of the devel­
oped w orld, those decisions should take ac­
count o f not only the ir own in terests bu t a lso , 
to  reflect bo th  equity and in terdependence, 
those of developing countries as w ell.

Global Biodiversity Strategy

T he G lobal B iodiversity Strategy was pub­
lished in February  1992 as a jo in t effort of the 
W orld R esources Institu te , IU C N , and 
U N E P. In preparing  the repo rt, scientists, 
com m unity leaders, and representatives of 
governm ents, N G O s, developm ent assis­
tance agencies, and industry have m et in 
B ogota, C olum bia; B angkok, Thailand; 
Perth , A ustralia ; N airob i, K enya; San Jose, 
Costa R ica; B razilia, Brazil; K eystone, 
U SA; L ondon , U .K .;  and J a k a r ta , Indone­
sia, in a series o f w orkshops and consulta­
tions to  critique and fu rther develop the first 
draft of the G BS. M ore than 500 individuals 
from  around the w orld have com m ented on 
the draft with w ritten  subm issions or 
through participation  in the various consul­
tations.

T he GBS contains 85 actions which are re ­
quired  to  save, study and use biodiversity for 
the benefit o f cu rren t and fu tu re  genera­
tions . It highlights five “catalytic actions” :

a. P rom ote the establishm ent of the In te rn a ­
tional B iodiversity D ecade by th e  U N  Secre­
tary  G enera l, by all appropriate  m eans, e.g. 
a resolution  tendered  by national delega­
tions through the U N C E D  process. T he pu r­
pose of the decade is to  foster inform ational 
and educational efforts th a t will raise aw are­
ness and know ledge about biodiversity , and 
prom ote  action and investm ents vis-à-vis the 
convention, the post-U N C E D  process, new 
financial m echanism s and national and local 
policies and program m es.

b. P rom ote the establishm ent o f an In te rn a­
tional Panel on B iodiversity C onservation. 
T he debates in the U N C E D  and C onvention 
process m ake quite clear the general lack of 
inform ation  and know ledge about diversity 
and the need for fa r g rea ter exploration  of 
the issues. T he Program m e will prom ote es­
tablishm ent o f a m echanism  tha t will o rgan­
ise open and sustained d ialogue, exploration 
and debate  on key issues, and the flow of in ­
form ation to  national delegations and in te r­
ested  parties regarding biodiversity conser­
vation. This panel should be established by 
the Secretary G enera l o f the U N , and in­
clude governm ental officials, scientists, 
N G O s and citizen groups, com m unity rep ­
resentatives (indigenous groups, clergy, 
etc .) and resource-using associations. The 
Panel should w ork closely w ith the interim  
Secretariat o f the B iodiversity C onvention 
bu t rem ain  independen t until such tim e as 
the Convention is judged  to be on track.

c. D evelop an E arly  W arning System. A c­
tion to  save, study and wisely use biodiver­
sity will depend  upon  tim ely dissem ination 
of inform ation to  those tha t need  to act. 
N eeded is a netw ork  o f facilities tha t will de­
velop and d istribute inform ation elec troni­

cally about the im pending dam age, degrada­
tion or loss of species, genetic m aterials o r 
ecosystem s, to  elicit appropriate  action 
(“A m nesty for B iodiversity”) . This netw ork 
should be built upon the existing capabilities 
o f W C M C , G EM S and G R ID , eventually 
have partners in each country , be scientifi­
cally credible while rem aining independent 
and capable o f rapid action. (See reference 
to  sim ilar proposal in Caring fo r  the E arth ).

d. Support national planning to  incorporate 
biodiversity concerns. M ost action m ust 
take  place at the national and  local levels. 
T he GB S proposes a series o f specific actions 
ranging from  policy review , enhancing local 
benefits, in situ and ex situ activities and co­
ord ination , and bioregional m anagem ent. 
The Program m e will analyse and prom ote 
the incorporation  of biodiversity consider­
ations into developm ent planning, vis-à-vis 
national strategies and polices. IC G  m em ­
bers should p rom ote  such action in respec­
tive countries. Case histories will be devel­
oped from  selected countries leading to  a 
publication that provides guidelines for lo­
cal, national and in ternational policy­
m akers.

e. Ratify the In ternational C onvention  on 
Biological D iversity. This C onvention, 
w hich was signed by over 150 nations at the 
E arth  Sum m it in R iode Jane iro  in June 1992,

... and ex situ.

should serve as a key co-ordinating, catalys­
ing, and m onitoring m echanism  for in te rna­
tional efforts to  conserve biodiversity. O nce 
it en ters into force, it w ould establish ac­
cepted  in ternational norm s for conserving 
biodiversity , set guidelines for how genetic 
resources will be used, and identify w ho will 
benefit from  their use. The C onvention, 
even if it is ratified ra th er quickly, will re ­
quire additional negotiation to  adopt p ro to ­
cols covering such issues as technology tran s­
fer. additional funding, p roperty  rights and 
access to  genetic m aterial. Im plem entation  
of the o th er actions called for the B iodiver­
sity C onservation S trategy need no t be  de­
layed until the C onvention and its protocols 
are in place. To the contrary , taking action 
on th e  agenda proposed here  will speed the 
C onvention process and increase its effec­
tiveness. ■

J. A . M cNeely
D. A . M unro
IU C N
R ue M auverney  28 
C H -1196 G land
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A  convention has been drawn up on the A lps which 
addresses management o f  the whole natural envi­
ronment and tries to deal with all the risks to which it 
is exposed.

Global considerations
Doubts and hopes

Françoise Burhenne-G uilm in

Sta te s , which are the main actors in m a t­
ters o f in ternational law, have sover­
eign rights over natu ral resources 

within their territories.

O n the face o f it, this m eans tha t states have 
carte blanche to  use such resources as they 
see fit, subject to  the constraints o f dom estic 
law, and tha t the sta te  o f the natural environ­
m ent w ithin the ir jurisdiction is therefore  
largely in their hands.

W ithout going into the legal im plications of 
tha t principle here , suffice it to  note th a t al­
though , in theory , the extent o f conservation 
of the natural environm ent is a m atte r for the 
individual sta te  to  decide , in practice tha t has 
to be qualified:

- the object o f p ro tection  m ay lie outside any 
country’s na tional jurisdiction:

- the object o f pro tection  may be shared with 
o ther countries, whose actions m ay affect it;

- it may be tha t the th rea t can only be tackled 
by the collective endeavours o f m ore than  
one state.

These are m ajor eventualities in which one 
sovereign state  may w ant certain  conserva­

tion m easures bu t cannot carry them  out 
w ithout the help of o th e r sovereign states b e ­
cause the individual sta te  can only accom ­
plish so m uch, and the action it takes m ay be 
undone by the action, o r lack of it, o f o ther 
states.

Best instrument
In ternational treaties are  the tool fo r dealing 
with this type o f situation  and laying dow n, in 
an instrum ent by which the parties freely 
consent to  be bound , the obligations of each 
party  and w hat form  co-operation  betw een 
the parties is to  take.

In conservation of species and ecosystems 
the natural tendency was for co-operation 
m achinery to em erge and develop at re ­
gional level, th rough  a num ber of treaties, 
the first of which was the 1933 L ondon C on­
vention on fauna and flora in A frica, since it 
is easier to reach regional agreem ent on cer­
tain principles and com m on obligations aris­
ing ou t of a  gradual recognition tha t there is, 
if no t a shared natu ra l h e ritag e , then  at least 
a  com m on concern.

U nsurprisingly, the re fo re , regional treaties 
like the B ern  C onvention  w ere the first to  in ­
clude obligations on hab ita ts , first o f all 
stressing the need to  establish p ro tec ted  a r­
eas and then  increasingly tightening the pro ­
tection.

T reaty  obligations have evolved w ith succes­
sive regional agreem ents, reflecting the 
need  to pro tect no t only species bu t also the 
areas w here they  are fo u n d , and not only a r­
eas b u t also all the ecological processes oc­
curring within them . T he m ost recent re ­
gional agreem ents, such as the A SE A N  
agreem ent and the A lpine C onvention , are 
indicative of a distinct tendency to  address 
m anagem ent o f the w hole natu ral environ­
m en t and try  to  deal with all th e  risks to  which 
it is exposed.

In  con trast, very few global agreem ents are 
being created  and their subject m atte r is 
highly specific. F our of them  are adopted  in 
the 1970s:

- the 1970 R am sar C onvention on W etlands 
of In ternational Im portance, especially as 
w aterfow l hab ita t;

- the 1972 W orld H eritage C onvention;

- the 1973 W ashington C onvention on in ter­
national trade  in endangered  fauna and 
flora;

- the 1979 C onvention on m igratory  species.

Global approach

A t the sam e tim e, though , th e  global p e r­
spective was gaining increasing prom inence 
in o ther areas of the natu ral env ironm ent, a 
tendency which becam e even m ore m arked 
in the 1980s.

Forem ost o f those areas was th e  sea - an o u t­
standing global dom ain geographically, le­
gally and by virtue of the num ber o f user na­
tions. So agreem ents dealing w ith m atters 
concern ing them arineenv irom en t-w hether 
the living resources of the high seas o r pollu­
tion  caused by ships or by ocean  dum ping - 
achieved global scale sooner than  those in 
o th er environm ental fields. This was doub t­
less one of the factors th a t led to  the 1982 
C onvention on the Law of the Sea, the first 
m ajor sectoral agreem ent on the natu ral en ­
vironm ent.

In  atm ospheric m atters the shift to  global 
scale happened  abruptly . I t is not th a t long 
since the only issue m uch discussed was geo­
graphically lim ited transboundary  pollution 
and since the em ergence of principles gov­
erning the rights and duties o f po llu ter states 
and states affected by pollution. T he transi­
tion  to  global level was first speeded  up by 
concern  about long-range transboundary  
pollu tion , an area w here it is im possible to  
identify the offender w ith absolute cer­
tain ty . The 1979 G eneva C onvention  on

Long-range T ransboundary  A ir Pollution 
and its four protocols form  a set o f regional 
m easures actually having a global im pact.

B ut w hat finally m ade transboundary  pollu­
tion a global issue - and the fact tha t all states 
are bo th  responsible fo r it and affected by it - 
was depletion  o f the ozone layer. The 1985 
V ienna C onvention fo r the Protection  of the 
O zone L ayer, together with the protocol to it 
adopted  in M ontreal in 1987 and am ended in 
L ondon in 1990, lays down a set o f world 
rules fo r reducing and ending use of the sub­
stances which cause the problem .

A larm  about the g reenhouse effect im m edi­
ately followed and w orld negotiations began 
at o nce . These led to  the fram ew ork conven­
tion on clim ate change, signed at R io de Ja ­
neiro on 3 June 1992. The convention does 
not set any tim etable for reducing emissions 
of carbon dioxide and o th er gases im plicated 
in the greenhouse effect. Thus it really is no 
m ore than  an outline w hich, to becom e effec­
tive, will have to  be supplem ented by p ro to ­
cols laying dow n specific obligations.

It is against the backdrop  of the shift tow ards 
global instrum ents covering m ajor sectors 
that the biological diversity issue has devel­
oped, and with it a new  perception  of the 
problem  and w hat to  do about it:

-from thesc ien tificstandpo in ttheconcep to f 
biological diversity has crystallised to  en ­
com pass diversity o f species, genetic diver­
sity w ithin species, and diversity o f ecosys­
tems;

- from  the legal standpoin t, there  is a realisa­
tion that existing global and regional instru­
m ents, even together, deal very inade­
quately with the problem  ;

- from  the standpoint of w hat to  do, there is 
an acceptance tha t only a global instrum ent 
can provide the whole answ er: first, p ro tec­
tion  of biological diversity as a whole de­
pends on the sum of m easures taken  by indi­
vidual states; second, the action required  of 
developing states - for those are w here d iver­
sity is most concentrated  - necessita tes tran s­
fers o f resources to  enable them  to take on 
new  or additional obligations; th ird , an 
agreem ent on biological diversity is incon­
ceivable w ithout regulation o f the in terna­
tional econom ic factors th a t are closely 
bound up with the question , such as access to 
genetic resources in situ and ex situ, access to 
the technologies deriving from  them  (includ­
ing biotechnology) and access to  the profits 
which those technologies generate .

IU C N  started  taking an in terest in these 
problem s back in the early 1980s and in 1989 
produced a draft global convention dealing 
with the conservation and funding aspects of 
biodiversity. T hereafter, e lem ents for a con­
vention was w orked ou t w ithin U N E P and 
the subsequent negotiation  process culm i­
nated  in adoption o f the C onvention on bio­
logical diversity at R io de Janeiro  on 5 June 
1992.

In the curren t in ternational context the con­
clusion of the convention is a m ajor step for­
w ard: it bears witness to  the in ternational 
com m unity 's com m on concern with regard 
to  biological diversity, signifies the accep­
tance of a com m on set of fram ew ork rules 
dealingnot only w ith conservation of biolog­
ical diversity and the utilisation of its e le­
m ents bu t also with access to  genetic re ­
sources and the relevant technologies, and 
lastly provides a fram ew ork w ithin which 
there  can be regular consultation and deci­

sions on these questions and the question of 
transfer o f the necessary financial resources.

W hether in the sphere o f clim ate o r biologi­
cal diversity, only tim e can tell w hether the 
m achinery we have set up will do the jo b  or 
w hether, in conservation of the natu ral envi­
ronm ent, the present approach of draw ing 
up trea ties to  cover each m ajor sector is the 
right o n e . The agreem ent on depletion  of the 
ozone layer is shaping up very prom isingly; 
the way things are going wit h the C onvention 
on the Law of the Sea gives m uch few er 
grounds for op tim ism . ■

D r. F. B urhenne-G uilm in
IU C N  E nv iro n m en ta l Law  C en tre  
A d en au e ra lle e  214 
D-5300 B onn  1
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Towards a new human right ?
Ferdinando A lbanese

A m ong the general public and groups 
concerned  to  safeguard the environ­
m ent, th e re  is a growing belief tha t 

the best response to  the w orsening situation 
of ou r b iosphere w ould be  to recognise an in­
dividual right to  environm ent as a hum an 
right.

The E uropean  C onvention  on H um an 
Rights does no t m ention the “right to  envi­
ronm en t” as one o f the guaran teed  rights. 
This was confirm ed by the E uropean  C om ­
mission of H um an R ights in a decision in 
reached in 1987 (A pplication N o. 7407/76 of 
13 M ay 1987, D R  5, page 161), to  the effect 
that no right to  na tu re  conservation is as such 
included am ong the rights guaran teed  by the 
Convention.

Since tha t d a te , the case law of the C om m is­
sion has evolved and the environm ent has 
becom e an issue to  be taken  into consider­
ation in two ways: as an incontrovertib le in ­
dividual in terest and as a collective in terest 
liable to  lim it the enjoym ent of an individual 
right.

In the case of A rrondelle  v. the U n ited  K ing­
dom  (A pplication  N o. 7889/77), a lady com ­
plained about the noise from  G atw ick a ir­
port whose runw ays had been  extended ,

bringing the noise zone m uch closer to  her 
house. R eferring  to  A rticle 8 , (right to  re­
spect for private and family life), the appli­
cant sta ted  th a t aircraft noise was im pairing 
her health  and tha t her property  had lost 
much of its value because of the noise. The 
Com m ission declared  the case admissible 
bu t a friendly se ttlem en t b rought the p ro ­
ceedings to  an end w ith the paym ent o f a sum 
in reparation .

In the case of H errick  v . the U nited  K ingdom  
(A pplication No. 11185/84), on the o ther 
hand , the  applicant, w ho had been  forbid­
den  for reasons associated w ith natu re  con­
servation to use a bunker belonging to  her on 
the island of Jersey as a second hom e, alleged 
tha t this m easure constitu ted  a lim itation of 
her right to  respect fo r her private life (A rti­
cle 8) and her right to  enjoy her possessions 
(A rticle 1 of the First P rotocol). The C om ­
mission nevertheless considered that these 
lim itations w ere consistent w ith the C onven­
tion insofar as they established a balance b e ­
tw een the applican t’s in terests and those of 
the com m unity, their purpose being to  p re­
vent natural areas o f particular im portance 
from  being spoilt by im proper use .

The trend in case law

Case law m ay well develop fu rther and m ake 
m ore and m ore concessions to  the concern to  
pro tect the environm ent by linking it w ith a 
right which is already acknow ledged and

pro tec ted , such as the right to  property , the 
r ig h tto respec tfo rp riva teand fam ily  life, the 
right to  receive inform ation and freedom  of 
association. H ow ever, there  is nothing to 
suggest th a t case law will evolve to  the point 
o f recognising the right to  environm ent as 
such.

Legal opinion has generally held  tha t it is im ­
possible to conceive of the right to  environ­
m ent as an individual right in the sam e way as 
o th e r hum an rights; at m ost, it could be con­
strued  as a right having all the characteristics 
o f a socio-econom ic right, and as a guide to  
policy-m aking and governm ent strategy.

B ecause of the very nature  o f environm ental 
law - the argum ent runs - it w ould be im pos­
sible to  proclaim  a right to  environm ent as an 
individual right: all th a t the laws on environ­
m ental m atters do is to help  reconcile gen­
eral in terests o f which the p ro tection  of the 
environm ent is just one com ponent, having 
the sam e status as econom ic grow th, re ­
duced unem ploym ent, and the need to en ­
sure that peop le’s m aterial needs are met.

In any event, we are to ld , the content of a 
right to  environm ent could only be “posi­
tive” , tha t is, it w ould give governm ents 
guidance as to  w hat they should do, and not 
requ ire  them  to refrain  from  doing certain  
things.

Reaching a compromise

If this is so, then  any act affecting the envi­
ronm ent is simply the result o f a com prom ise 
betw een various general in terests, in which 
the prom inence given to  the p ro tec tiono f en ­
v ironm ent will depend on the im portance of

Nature belongs to all: the Ecrins National Park ( France) was the 34th area to be awarded the Council o f  Europe diploma.
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the o th er in terests one is considering. A c­
cording to  this view, the responsibility lies 
wholly w ith the state and all the individual 
can do at one or o th er level o f the decision­
making hierarchy is to  argue in favour o f his 
rights o r those of a group , but seldom  for the 
general in terest. A  right to  environm ent 
would be on an equal footing with the right to 
participation after appropria te  i n fo rm ation .

C onsequently , the right to  environm ent 
w ould not have the essential characteristic of 
a hum an right, which is to  be am enable to ju ­
risdiction if in d ispute. T here would be no 
way a court could settle  a conflict betw een 
two opposing general interests.

This is now how I, personally , see the p rob­
lem . I believe, how ever, tha t the concept of a 
“hum an right to  env ironm ent” is insufficient 
in itself. The right has to  be qualified, as in 
A rticle 66 of the Portuguese C onstitution 
which speaks of a “right to  a healthy and eco­
logically balanced env ironm ent” . Indeed , to 
describe the “rights to  environm ent" as a 
right to  “conservation of the env ironm ent” 
would leave open the question of how to de­
fine “conservation” and w hat the scope of 
that concept should b e .

This phrase “right to  a healthy and ecologi­
cally balanced hum an environm ent" in my 
view changes the term s of the problem  com ­
pletely, since we are now looking at legal no ­
tions which are either known nor easy to  ap ­
prehend.

A “healthy" environm ent im m ediately re ­
calls the right to  health  (which m any bodies 
o f legislation uphold) which includes the 
right to  oppose any act which could im pair a 
person’s psychological o r physical integrity. 
This right could easily be extended - and 
there  are exam ples of case law which has al­
ready done so - to  include the cleanliness of 
the living environm ent, so tha t any dam age, 
danger o r risk to  the living environm ent 
which could affect peop le ’s psychological 
and physical integrity  w ould violate the 
“right to a healthy hum an environm ent” .

The way forward
T here w ould still be a fu rther step to  take and 
a new in terp re ta tion  to  find.

C an the concepts o f “health" and “cleanli­
ness” la ter be extended  to  encom pass hum an 
well-being and a quality o f life tha t could 
m ake that well-being possible? I do not see 
this as an insurm ountable obstacle: the con­
cept o f an individual right to a healthy envi­
ronm ent would cover not only pollution - 
which clearly constitutes an im pairm ent of 
hum an health  - bu t also dam age to the n a tu ­
ral world which affects the hum an environ­
m ent and therefo re  hum an well-being. Even 
if this in terest could be criticised for its “gen­
eral" character, I do no t see w hat could p re­
vent the individual from  being regarded as a 
“spokesm an for the general in te rest” with 
the right to  seek protection  of tha t interest.

Param eters are still needed for making as ob ­
jective an appraisal as possible o f the quality 
of life and the o ther concept proclaim ed by 
the Portuguese C onstitu tion , nam ely an 
“ecologically balanced env ironm en t" .

Finding these param eters should not be 
technically impossible in my opinion; after 
all, the environm ental im pact assessm ent is 
now , o r should very soon becom e, an obliga­
tion in all m em ber coun trieso f the E uropean  
C om m unity and many o thers besides.

Furtherm ore , several param eters are al­
ready at the disposal of the courts in o rder to 
determ ine the concept o f “quality o f life” 
and “ecologically balanced environm ent". 
Five of these seem  to me very m uch to the 
point:

- the result produced by the m easure com ­
plained of (if the result is dam age, I see no 
room  for doubt);

-the  existing in ternational instrum ents (con­
ventions, directives, recom m endations) ;

- the objectives set by a country 's dom estic 
instrum ents (constitu tion , laws, regula­
tions, etc);

- com parative law, as a m eans o f seeing how 
o th er states settled the prob lem , and how 
successfully;

- the presen t state o f scientific know ledge.

T hese, I think, are sufficient to  provide the 
court with the legal and o th er elem ents it 
needs to settle disputes betw een general in­
terests or betw een one general in terest and a 
private interest.

cannot be construed as a hum an right. I con­
clude, therefo re , that although at the 
p resen t stage of in ternational law no princi­
ple can be said to  exist which recognises the 
individual right to  a healthy and ecologically 
balanced environm ent, there  can be no legal 
obstacle to the p reparation  of an in te rna­
tional instrum ent enshrining such a right.

Im m ediately to  set about drafting a fu rther 
protocol to  the E uropean  C onvention on 
H um an Rights would no t, I adm it, be the 
correct course. T he first stage would have to 
be an in ternational convention providing for 
the incorporation  of a right to  environm ent 
in national dom estic law. If a large m ajority  
o f states com plied , it would then  be possible 
to  consider fram ing a p rotocol to  the E u ro ­
pean C onvention on H um an Rights.

This is a sector in which I feel tha t the Council 
o f E u ro p e , an organisation with much expe­
rience in m atters relating to  hum an rights 
and the p ro tection  of the environm ent, 
could do very useful work. ■

D r. F. A lbanese
D irec to r o f  E n v ironm en t and  Local A u th o ritie s  
Council o f  E u rope

An effective right
These considerations seem  to  me to  u nder­
m ine the theory  th a t the right to  environ­
m ent is not am enable to  jurisdiction and so

'Any act affecting the environment is simply the result o f  a compromise between various interests.
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J5 The Taubergiessen nature reserve borders the 
E Rhine and contains many remarkable species. A n  
£  unusual feature is that part o f  this site is on French 
^  communal land.

T hese ob jectivesdonot apply to  uninhabited  
a reaso n ly , bu t also to villages, tow ns, conur­
bations and o th er populated  areas.

In Germany

K a r l-G ü n th e r  K o lo d z ie jc o k

Germ any is a federal sta te  governed 
according to  the principle of subsid­
iarity. T he adm inistrative au to n ­
om y of the local authorities is constitu tion­

ally guaran teed , while public adm inistration 
and its financing, and also the enactm ent o f 
legislation, a re  m atters for the L änder - now 
16 in num ber - except w here the B asic Law of 
the Federal R epublic expressly rules o th e r­
wise. F o r instance, in fields such as foreign 
affairs, legislative pow er lies exclusively 
with the Federa tion . In o thers the F ed era­
tion m ay assum e legislative pow ers; m atters 
relating to  civil o r crim inal law fall in to  this 
category . T hen  th ere  are  fields - o f which na­
tu re  conservation  is one - in which the F ed e r­
ation has authority  to  enact outline legisla­
tion.

Relationship between Federal law and 
that of the Länder
T he Federal law on natu re  conservation, or 
“A ct on na tu re  conservation and landscape 
m anagem ent” o f 23 D ecem ber 1976 is an ex­
am ple of the F ed e ra tio n ’s use o f its pow er to  
enact outline legislation. E ach L and is re ­
quired to  com ply w ith the fram ew ork and 
general principles set out in this text w hen 
m aking laws on  the  various aspects o f na tu re

conservation. The Federal A ct is thus a 
model for the Land legislature, w hereas the 
nature  conservation legislation directly ap­
plicable to  the public and the authorities is 
that of the Land. A  num ber of restricted  ex­
ceptions ex ist, how ever, if there is seen to  be 
a need for a regulation directly applicable to 
the public and the authorities th roughout the 
country in a particu lar fie ld , for exam ple the 
conservation of species.

Thus we have sim ultaneously in G erm any a 
Federal A ct on N ature  C onservation , a F ed­
eral O rder (on the conservation of species), 
11 laws still applicable in the 11 “old” L änder 
o f the F edera tion , and th ree new laws on na­
ture conservation in three of the new 
L änder; the Federal A ct is directly applica­
ble in the o th er two new L änder for the tim e 
being, by virtue o f a special provision.

The essentials
The objective of G erm an natu re  conserva­
tion legislation is to ensure:

- the viability and vitality o f the natu ra l bal­
ance, tha t is to  say p ro tection  o f the ecosys­
tem s;

- the sustainable use o f non-living natural re ­
sources such as soil, w ater and air;

- care o f living natural resources, ie anim als 
and plants;

- p reservation  o f the physical aspect o f the 
natu ral environm ent and  landscapes, their 
diversity, the ir originality and their beauty.

Plan and protect
Landscape planning  is the basis o f nature  
conservation thus targeted . Encom passing 
as it does all aspects o f na tu re  conservation 
and landscape m anagem ent, it is essential in 
every context, not simply fo r safeguarding 
assets th a t exist; it also includes the shaping 
and developm ent of the natural environ­
m ent and landscapes. It is applicable in the 
L änder and at regional and local level, and 
must be harm onised w ith the objectives of 
regional planning and physical planning in 
g en era l. In each L and , the m ethods and con­
ten t o f landscape m anagem ent are either 
transposed  in various ways in to  the physical 
planning program m es at L and o r regional 
level - o r in m aster plans for building devel­
opm ent - o r are incorporated  in these plans 
from  the start.

The idea o f conferring pro tec ted  site status 
on certain  natural areas o r features w orthy of 
protection  isone that has been  appliedin  var­
ious form s for a long tim e . T he pow ers o f the 
au thorities in this respect vary from  one 
L and to  another.

P ro tected  areas and features fall into the fol­
lowing categories:

- national park  (N ationalpark): a large area 
of strictly p ro tec ted  and uniform ly m anaged 
territo ry  com prising as m uch w ilderness as 
possible;

- nature reserve (N aturschutzgebiet) : an area 
usually sm allerthan  a national park  to  which 
the strictest possible p ro tection  criteria are 
applied, som etim es for a specific purpose 
(pro tection  of species, habitats o r geological 
fea tures, o r scientific research);

- landscape conservation area (L andschaft­
schutzgebiet): a spacious territo ry  within 
which areas of open country are preserved 
for their unique characteristics, traditional 
farm ing m ethods and recreational potential;

- nature park  (N aturpark): a large area p a r­
ticularly suitable for quiet recreation  com ­
patible with the needs of landscape preserva­
tion , which is uniform ly p lanned , structured  
and developed for this p u rp o se . M ost nature 
parks are also landscape conservation areas

and include natu re  reserves w ithin their p e ­
riphery;

- natural m onum en t (N aturdenkm al): a cat­
egory which serves to  p ro tec t certain  iso­
lated" features such as ancient tre e s , rock for­
m ations, caves, springs etc;

- protected landscape features <Geschützte 
Landschaftsbestandsteile)', assem blages of 
notable item s w hose upkeep  is an integral 
p art o f na tu re  conservation and landscape 
m anagem ent; they  include hedgerow s, 
lanes, terrace vineyards and o ther features 
which set the tone o f the landscape.

Innovation

The “intervention regulation ” is an innova­
tion of G erm an na tu re  conservation law. It is 
designed to  ensure th a t the natural character 
o f the landscape is no t im paired  by unau tho ­
rised in terference w ith the configuration or 
m ode o f utilisation of any piece o f land. This 
regulation  applies to  civil engineering w orks 
(buildings, roads, e tc ) , open cast mining, 
river and stream  realignm ent, m arshland 
drainage, etc. Such interventions m ust be 
prohib ited  w hen th e  requ irem ents o f nature 
conservation outw eigh the benefits o f the 
p lanned o p era tio n . If au thorisation  is g iven, 
any dam age caused to  the natural environ­
m ent m ust be repaired  by appropriate  m eth­
ods (resto ra tion , etc). If this cannot be done 
satisfactorily, certain  L änder have addi­
tional provision fo r the paym ent of a com ­
pensatory tax. In  add ition , a regulation  has 
been  enacted  w hereby certain  particularly 
rare and endangered  hab ita t typesm ay be al­
tered  only in exceptional, specified cases.

T here are also provisions relating  to  the p ro ­
tection of anim al and plan t species, the p u r­
pose of which is to  p reserve such species from 
direct hum an in tervention  and subsequent 
handling: they cover taking from  the natural 
environm ent, appropria tion , breeding, re- 
in troduction , processing, in-country trading 
( for profit o r o therw ise) and also im ports and 
exports. Since 1987, this item  of legislation 
and the m easures for its im plem entation  
(rules relating  to  the burden  o f p roo f in the 
event o f seizure, confiscation, etc) have 
been the subject o f uniform  regulations di­
rectly applicable th roughout the F ed era­
tion; consequently , it is a field in which the 
L änder do no t legislate.

T here  are regu lations, to o , governing access 
to  fields and forests, which differ in detail 
from one Land to  ano ther although the 
fram ew ork is always the forest legislation of 
the F ederation  and the L änder. In principle, 
everyone has a right to  en te r fields for recre- 
a tiona lpu rposes, keeping to  roads and paths 
o r unused areas o f la n d . Access to  forest for 
recreation  is also allow ed, although bicycles 
and horses may be ridden  only on paths and 
roads.

O ther instrum ents, which although outside 
the legal arsenal are used m ore and m ore fre­
quently , include land purchase and nature  
conservation by contract.

Buy to protect

W here private land is particularly  in need of 
p ro tection , it has been  increasingly the po l­
icy of the L änder in recent years to  purchase 
privately ow ned plots for the purpose of na­
ture conservation and so be in a position to  
provide appropriate  p ro tec tion  and m an­
agem ent.

F or sim ilar reasons, the authorities respon­
sible for nature conservation conclude con­
tracts with private land - ow ners under which 
the la tte r e ither renounce certain  farm ing 
practices o r im plem ent special conservation 
m easures.

Financial support for associations cam ­
paigning for the protection  of sites is ano ther 
m easure in this category on which the 
L änder frequently  legislate. In  some 
L änder, how ever, there  are regulations gov­
erning the use o f volunteers as team  leaders 
and supervisors, especially in the protected  
areas.

Federal legislation accords various rights of 
participation  to  certain sta te-approved  n a ­
ture conservation organisations (the right to 
be heard  and to  express views) in particular 
in regard  to planning projects, “in terven­
tions” (see above) and the lifting of bans and 
regulations in natu re  reserves and national 
parks. Some L änderhavecom e gone as far as

to  give voluntary organisations the righ t to 
take legal proceedings against the adm inis­
tration .

A t the p resent tim e, w ork is in progress to 
am end Federal nature conservation legisla­
tion. It is particularly  necessary to  system a­
tise and fu rther clarify the aims and princi­
ples o f nature conservation and landscape 
m anagem ent; also, a stronger basis is 
needed for landscape planning, the “in te r­
vention regulation” has yet to  be finalised, 
and provision for a regular w atch on the en­
vironm ent must be enshrined in the law. The 
L änder w ould then  be requ ired  to am end 
their conservation legislation accordingly.

K .-G . Kolodziejcok
M iniste ria ld irigen t 
M inistry  fo r E n v iro n m en t,
N a tu re  C onservation  and  R e a c to r Safety 
P ostfach  12 06 29 
D -5300 B onn  1

“Sächsiche Schweiz ” National Park
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A wealth of ideas

M ic h e l P r ie u r

The developm ent o f governm ent po li­
cies on protection  of the environm ent 
in the 1960s and 1970s was very much 

affected by constant pressure b rought to 
b ear by associations. The active role thus 
played by society at large was the m ore 
m arkedbecause the traditional political p a r­
ties and elected represen tatives failed to re ­
alise the im m ense changes to the E arth  
b rought about by all the assaults on it by in ­
dustrial society. This failure on the part of 
represen tative dem ocracy m eant a g reater 
role for associations, which becam e true of­
ficial partners of the authorities. W hile p ro ­
tection of the environm ent has becom e an 
obligation for the S tate, it is above all a duty 
of citizens : “E ach person shall have a duty to 
ensure that the natural heritage in which he 
finds him self is safeguarded’’ (Section 1 of 
the French N atu re  Protection  A ct of 10 July 
1976). This duty is itself the price paid for h u ­
m ankind 's clearly em erging right to  the en ­
vironm ent (1988 Lisbon in ternational con­
ference on the guaran tee o f the right to  the 
environm ent, published by the Portuguese 
A ssociation fo r Environm ental Law, Lis­
bon). The deficiency in the environm ental 
sphere of rep resen tative dem ocracy (w ith 
the exception o f the E uropean  P arliam en t’s 
G reen  m em bers since 1984) has given rise to 
action by the participatory  dem ocracy and 
m ade citizens m ore anxious to  play ap a rt. So 
it is no t surprising th a t environm ental law 
bears the clear im print o f associations’ p res­
ence and m ilitant ac tion . The right o f associ­
ations in the environm ental sphere is exer­
cised differently in d ifferent countries, of 
course. The In ternational C entre for C om ­
parative Law relating  to  the Environm ent 
took stock of the situation in 1990 and put 
forw ard eleven proposals in this context in 
R ecom m endation N o. 5.

The w riter of this article is both  a scientific 
observer and an active m ilitant m em ber of 
associations (this dual affinity is itself a fun ­
dam ental aspect o f associations' creative 
ro le), and it isclear that associations have the 
task of m aking suggestions and m onitoring 
on behalf of society , and that they play a part 
in the developm ent of the law by taking legal 
action.

Ideal relay stations
T hose associations which are in touch w ith 
reality , having m anaged to  avoid over- 
technocratic professionalism , are still the 
ideal relay sta tionsbetw een  governm ent and 
citizens. They vigilantly m onitor adm inis­

trative activities and also act as im aginative 
sources of proposals for parliam ents.

A s m onitors of governm ent action, associa­
tions ensure that environm ental law is com ­
plied with. T hanks to  the right to  inform a­
tion on the environm ent which will exist 
uniformly in every E uropean  C om m unity 
m em ber S tate from  31 D ecem ber 1992 on­
w ards (D irective of 7 June 1990), associa­
tions will be able to  m ake sure that the stan­
dards in force are m et and to  dem and fu rther 
checks. C itizens’ vigilance thus partly  com ­
pensates for the inadequate  num bers of staff 
in national environm ent departm ents re ­
sponsible for supervision. The setting up of 
local inform ation com m ittees for at-risk- 
sites, com prising elected representatives, 
governm ent departm en ts, industrialists and 
associations, dem onstrates the usefulness of 
such m onitoring by society (exem plified by 
the L im ousin uranium  mining a re a ) .

A ssociations also assist governm ent dep a rt­
m ents as official m em bers o f num erous con­
sultative bodies on the environm ent. Som e­
times they are given responsibility for 
m anaging nature reserves o r p ro tected  sites. 
They may even act as land purchasers in con­
junction  with the agencies responsible for 
site conservation. In  this capacity they help 
to  bring about changes in environm ental law 
through direct involvem ent alongside the 
authorities. M ore discreetly, but still effec­
tively , they are also a source of proposals for 
parliam ents. D uring parliam entary  debates 
environm ental associations act as a som e­
times effective legislative lobby. For exam ­
ple , specific proposals for reform  of environ­
m ental law w ere produced by French 
associations in 1982, in the W hite Papers 
(livres blancs) of the E nvironm ental A ssem ­
bly (E ta ts généraux de l’environnem ent), 
and again in 1990, in M r B arn ie r’s report to 
the N ational A ssem bly (11 A pril 1990, R e­
port No. 1227). The 100 proposals in this re ­
port co’ntain som e ideas pu t forw ard by asso­
ciations: recognition of m ankind’s right to 
the environm ent and drafting of an environ­
m ental code. The French system of im pact 
assessm ents, adopted  by Parliam ent as early 
as 1976, owes much to  environm ental asso­
ciations. Finally, the consideration  for the 
first tim e in F rench legislation of the right of 
fu ture generations is the result of an am end­
m ent draw n up by an association (Section 1 
of A ct N o 91.1381, of 30 D ecem ber 1991, on 
research  into the m anagem ent of radioactive 
waste).

Legal action
The developm ent o f environm ental law 
through legal action, fam iliar in the U nited 
States, is also in reality  in E urope. F or m ore 
than  20 years now the level o f legal action 
brought by associations has been  m ounting 
steadily. It is a delicate, lengthy and costly 
process, and the outcom e is uncerta in . Many 
successes in the environm ental sphere have 
nonetheless been  achieved directly through 
court action for instance, against the Wyhl

nuclear pow er station in G erm any, against 
the dam m ing of the Loire and in favour of the 
protection  of the Pyrenees.

A ssociations m ust enjoy wide scope to  take 
legal action before the adm inistrative, as 
well as the civil and crim inal courts, and the 
grounds for inadm issibility stem m ing from 
their in terest in such action m ust accordingly 
be w ithdraw n.

T oo many restrictions in this field still exist, 
even inC ouncilo f E urope m em ber States. In 
som e cases special consent is requ ired , sub­
ject to  verification of w hetherthe  association 
concerned has been in existence for a certain 
period  (th ree  years, in F rance) and is truly 
represen tative. In the natu re  conservation 
field, the question has arisen  of w hether a 
field sports association could obtain  consent 
as an association defending the environ­
m ent. The courts decided tha t it could, as its 
status was no t incom patible with protection 
of the environm ent if it was helping to  m ain­
tain the balance of nature . W hile access to 
the crim inal courts is m ore com plex, it is 
tend ing tobe  m ore and m ore widely allowed, 
confirm ing the role of environm ental associ­
ations as reflecting public in te re s t.

By raising new problem s, associations are 
forcing courts to settle legal actions to  which 
no solutions w ould otherw ise ever have been 
found. Judges have learned  a lot about the 
environm ent, thanks to  legal action by asso­
ciations. T here is a vast am ount o f case law 
on subjects ranging from  pro tection  of the 
coastline to  tow n planning and pollution. 
Im pact assessm ents have already been  the 
subject of an im m ense am ount o f legal ac­

able to  have their say, while rem aining inde­
penden t o f econom ic pressure groups and 
political parties, includingthe G reens. Local 
référendum s at popular request should be 
possible, so tha t developm ent options af­
fecting a given area m ay be discussed and de­
cided. A ccording to the F rench Local G ov­
ernm ent Act of 6 February  1992, which still 
does not go very far, the inhabitants of m u­
nicipalities have the right to  be inform ed and 
consulted about decisions which concern 
th e m , an d it sets up a system  for consultation 
of local people, although the initiative for 
starting  this process rem ains in the hands of 
elected  representatives.

T here  is now worldw ide d em andfo r m ore in­
form ation  and participation  w here the envi­
ronm ent is concerned (see the plan for citi­
zens’ action for the 1990s, adop ted  by the 
W orld  C onference of N G O s in Paris, on 20 
D ecem ber 1991). This dem and is seen as a a 
guarantee that environm ental law will be 
b e tte r drafted  and applied. C onsultation  of 
N G O s on draft regulations relating  to  the en ­
v ironm ent, as currently  practised in the 
U nited  States through the “notice and com ­
m ent" system , is still virtually unknow n in

E urope. H elp  for associations in the  envi­
ronm ental sphere should be m ade available 
in every country - on the lines o f w hat is done 
in the H ouse of R epresentatives in A rgen­
tina w here secretarial services are provided 
free of charge to  N G O s active in the environ­
m ental sphere - with a view to  prom oting  im­
proved drafting of environm ental legisla­
tion , as should recognition of a righ t to 
special leave of absence, for which an allow ­
ance m ight be paid by the S ta te , for em ploy­
ees who are m em bers of an association, en ­
abling them  to represen t their associations 
on consultative o r o ther official bodies 
(French A ct No. 91.772, of 7 A ugust 1991, 
on rep resen ta tion  leave fo r m em bers o f as­
sociations). ■

M. P rieur
D ean  o f  the  Facu lty  o f  Law  and E conom ic  Sciences, 
D irec to r o f  the  C en tre  fo r In te rd iscip linary  
R esea rch  on  E nv iro n m en ta l. D ev e lo p m en t and 
Tow n P lanning  Law  (C R ID E A U -C N R S )
H ô te l de la B astide 
32 rue T u rgo t 
F-87000 Lim oges

tion , supplem enting regulations in a m anner 
often favourable to  the environm ent. In  a r­
eas that are very vulnerable to environm en­
tal dam age, the opportun ity  to  apply to  a 
cou rtfo ras tay  of execu tionof an adm inistra­
tive decision m ay be a highly useful em er­
gency step , as in connection with the building 
of polluting factories and the establishm ent 
of dom estic refuse disposal plants and, for 
the first tim e , in a case relating  to  radioactive 
w aste (Lim oges adm inistrative court, 26 
M arch 1992, FL E PN A ).

In spite o f a p le tho ra  of regulations govern­
ing the coastline, developers are still forcing 
their buildings through . The only bastion 
against irreversible destruction  o f the coast 
rem ains court action by associations, as has 
just been  dem onstrated  by two fu rther cases 
re la ting to  the French coastline. O n e , in B rit­
tany , concerned the construction  of a m arina 
at T rébeurden , while the o ther, on the A t­
lantic coast, enabled  the Société de pro tec­
tion des paysages de l’Ile d ’O léron  (an asso­
ciation whose aim is to  pro tect the 
landscapes of the island of O léron) to  pu t a 
stop to a planned housing estate in the im m e­
diate vicinity o f the shore, as behind a dune, 
dam aging to  the character o f the site (C on­
seil d ’E ta t, 3 February  1992, S. A . M aison fa­
miliale constructeur). This took ten  years of 
court action, during which the association’s 
perseverance never failed.

Essential independence
E nvironm ental law w ithout the associations 
would be a silent m useum . So everything 
must be done to  ensure that associations are

Recom m endation 5 - the law  with regard to associations

Considering that environm ental protection  
associations m ake a m ajor contribution to the 
efficiency and to the effectiveness o f  environ­
m ental protection:

Considering that they m ake it possible to p u t  
into practice the principle o f  the participation  
o f  all in the protection o f  the environm ent and  
that they guarantee the right to inform ation  
which is recognised as a hum an right;

The Conference recom m ends as follow s:

1. all concerned persons should  be encour­
aged to fo rm  environm ental protection asso­
ciations or to join existing associations;

2. the question o f  a jo in t international status 
fo r  all environm ental protection associations 
and fo r  environm ental law associations in 
particular should  be considered;

3. states should  be asked to am end their legis­
lation with regard to associations so as to 
m ake it easier to establish and  to run such as­
sociations;

4. the right o f  environm ental protection asso­
ciations to sue should  be generalised and  
strengthened in law , by recognising that they 
have a right to appeal to the authorities and the 
courts when the en vironm ent suffers damage;

5. environm ental protection associations 
should  be involved with those mediation and  
conciliation authorities which m ay be p ro ­
posed  in the pursuit o f  peaceful settlements o f  
environm ental disputes;

6 . th e access o fth  e associations to inform ation  
and to scientific and technical data shou ld  be 
guaranteed;

7. national legislations should  provide fo r  
precise procedures governing the participa­
tion o f  the associations in decisions having an 
im pact on the environm ent with particular 
em phasis on m in im um  deadlines to ensure 
the effective involvem ent o f  the associations;

8. the associations should be called upon to 
im prove their environm ental know -how  and  
the technical com petence o f  their m em bers so 
as to increase their efficiency;

9. exchanges o f  inform ation and data be­
tween national and international associations 
should  be encouraged by m eans o f  regular as­
sem blies or meetings, to be encouraged by 
each association in turn (every two years, fo r  
instance);

10. environm ental data should  be dissem i­
nated in accessible fo rm  to the public and  es­
pecially to educational establishments o f  all 
kinds;

11. states should  be asked to introduce a levy, 
to allocate subsidies or, whereappropriate, to 
am end their legislation in order to allow asso­
ciations to receive tax-free donations or sub ­
sidies.

From the Declaration o f  L im oges (15 N o ­
vem ber 1990)
W orldw ide m eeting o f  the Association fo r  
E nvironm ental Law

Citizens' vigilance partly compensates fo r the inadequate numbers o f  staff in departments responsible fo r  supervision.
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The surveillance o f  sensitive species’ nesting sites 
has become one o f  the FIR 's traditional activities 
and, together with other partners, it has also suc­
ceeded in the task o f reintroducing vultures in 
France. The black vulture is the thirdofthe four Eu­
ropean vulture species to benefit from  a réintroduc­
tion programme, following the griffon vulture 
(right) and the bearded vulture in the Alps.

inF rance , any “m arke tp rice” can only be ap ­
proxim ate. W e usually hold ou t for the re ­
p lacem ent value, especially in the case of 
species for which costly p ro tection  p ro ­
gram m es (nest surveillance, population  re ­
inforcem ent o r ré in troduction) have been  
pu t into operation , and we have explained 
this to  the courts.

Acting in original ways
P h ilip p e  F o rn a iro n

The In terven tion  Fund for R aptors 
(Fonds d 'in te rven tion  pour les R a ­
paces - F IR ) was founded in 1973 for 

the purpose of defending birds of prey in 
their natural hab ita ts , w ith the em phasis on 
practical p rotective m easures such as k eep ­
ing watch over nests during the b reeding pe­
riod. A  parallel cam paign consists in de­
nouncing all activities responsible for 
destruction  and taking offenders to court.

W ith the adoption  of the Act o f 10 July 1976 
on the protection  of the natural environm ent 
and the O rders o f A pril 1981 under which all 
diurnal and nocturnal rap tors are p ro tec ted , 
the crim inal proceedings in itia tedby  the F IR  
really began to  have a decisive effect: from  
1983 to  1991 inclusive, 293 cases w ere heard , 
including 33 against persons unknow n. O ut 
o f242judgm ents, 149 w ere favourable to  the 
F IR ; only 79 cases w ere not followed up.

A ppeals to  the adm inistrative courts have 
been  few er in num ber : in F ran ce , these have 
mainly been directed  at adm inistrative deci­
sions concerning field sports; bu t as the spe­
cies defended  by the F IR  are not “g am e", re ­
course to the adm inistrative courts has been 
ra th er exceptional.

Prosecutions have concerned

- taxiderm y 27%
- shooting 23%
- trapping 13%
- transport 7%
- poisoning 6%
- illegal utilisation 6%
- purchase or sale 4%
- m iscellaneous (theft,

m utilation, d isturbance etc) 14%

In one case, a convicted A lsatian taxiderm ist 
was found to  have 656 pro tec ted  species at 
his hom e; in ano ther, which issubjudice  and 
therefore subject to  confidentiality , no 
few er than  3,000 specim ens are involved! 
P o ison ing isoneo fthem aincauseso f decline 
am ong F rance’s m ajor necrophagous spe­
cies.

D ifficulties arise firstly because o f the 
roundabou t way in which m ost offences tend 
to  be rep o rted , a situation  which does not 
help the course of justice.

T hen there  is the fact th a t offences against 
p ro tec ted  species w ere for a long tim e re ­
garded as coming u nder hunting legislation, 
which m eant tha t offenders w ere taken  to  the 
w rong courts (police courts instead of crim i­
nal courts). This is unusual nowadays.

T he sam e approach prevailed in July 1988 
w hen the am nesty law was enacted: the vol­
untary  organisations had on several occa­
sions to  rem ind the courts tha t A rticle 29/10 
of the A ct ru led  ou t the possibility o f pardon 
for offences against p ro tected  species.

The F IR  has often objected  that penalties 
close to  the m inim um  under A rticle L .215.1 
of the R ural C ode (a fine o f 2,000 to 60,000 
FF and/or a maxim um  of six m onths in 
prison) are m anifestly inadequate; how­
ever, prison sentences (albeit suspended 
sentences) are m ore com m on today than  
they used to  be. O n the o th er hand , dam ages 
aw arded to the voluntary organisations still 
fall far short of the am ounts really needed in 
order to  repair the dam age and ensure re ­
spect for the regulations.

It is very difficult to  m ake a financial evalua­
tion of the prejudice th a t m ight possibly give 
grounds for com pensation : since the sale and 
purchase of p ro tec ted  species are prohibited

Originality
T he originality o f the F und ’s cam paigns no 
doubt lies in its deliberate policy of p resen t­
ing its own case in court. In  this way it has 
gradually built up new lines of argum ent 
adap ted  to the situation created  by the recent 
body of legislation : m any a judge m ight legit­
im ately have felt uneasy dealing w ith cases 
which turned  on a point of biology or the be­
haviour of a species.

T he best exam ple is in fact the one which first 
p rom pted  the F IR  to adopt this policy: a 
poacher (w ith two subsequent convictions 
for o th er offences) denied  having used nets 
to  cap tu re peregrine falcons w hen, on being 
spo tted  by gam ekeepers, he quickly re ­
leased the specim en he had just caught in an 
a ttem pt to  rem ove the ev idence. In court, he 
explained tha t being a sharp-eyed species, as 
everyone knew , a peregrine fa lcon would 
have been able to detect the presence o f  nets 
and take avoiding action. Consequently, 
there was no connection between the nets and  
the alleged offence.

A  bew ildered court gave the p risoner the 
benefit of the doubt and acquitted  him. A 
qualified ornithologist would have been  able 
to dem olish his argum ent, b u t neither the 
lawyers nor the jury , for all th e ir good in ten­
tions, could do so.

T here  is at the sam e tim e a w idening netw ork 
of lawyers w ho are m ore and m ore involved 
w ith the voluntary organisations and take on 
an  increasing num ber o f cases which raise is­
sues o f environm ental law; the ir con tribu­
tion  to  the cause is invaluable.

Two of the F IR ’s adm inistrators have de­
voted much of their tim e to the conduct o f le­
gal proceedings. They are: G abriel U lm ann, 
co-au thor (with E lizabeth A chard) of a ref­
erence w ork which has becom e the bible of 
the voluntary organisations, entitled  G uide 
des procédures judiciaires et administratives 
(published by the Presses U niversitaires de 
G renoble - 1983), and M athias M uller- 
K app, who is responsible fo r the general 
m onitoring of the F IR ’s court cases. In re­
cent years F IR ’s experience has leded to  o r­
ganise two training courses in legal p roce­
dure within the fram ew ork of F rance N ature

E nvironnem ent (a national federation  
bringing together m ost nature  conservation 
groups in F rance) - these in tended  for the 
voluntary sector- and , m ore im portantly , an 
in-service training course for judges at the 
Ecole N ationale de M agistrature in Paris.

Changing situation
The new political alignm ents which are 
partly the result o f the recen t departm ental 
council elections could well change the 
p resen tsituation . F orexam ple, taxiderm ists 
seeking the support o f the hunting lobby 
find , am id the serious unrestprevailing in  the 
rural and farm ing com m unity, tha t the ir de­
m ands for liberalisation o r exem ption from 
the general rule fall on very fertile ground - 
especially if th e ru le  bears the “m ade in B rus­
sels” stam p. M any of the newly elected  rep ­

resentatives will be sym pathetic, and so 
fresh sources of conflict are a lready discern­
ible.

As the statistics m entioned earlie r show , it is 
the long history o f destructive action against 
birds o f p rey , by m eans w hich are banned  to ­
day (shooting, trapping, de liberate  poison­
ing and , at the end of the production  line, 
taxiderm y) tha t lies at the hea rt of m any of 
our difficulties.

B ut the voluntary organisations are too well 
aw are of the scale o f the dam age being in­
flicted on F rance’s fauna to  accept any w eak­
ening of current legislation. O n thecon trary , 
they w ould like to  see the law enforced m ore 
w idely and m ore effectively, as it stands and 
w ithout am endm ent.

T hree parallel and inescapable phenom ena, 
nam ely rural com m unity destabilisation,

countryside desertification and urban  con­
cen tration , are bound to  leave the ir m ark. 
T here  is evidence of a strong new  feeling for 
natu re  am ong m any tow n-dw ellers, and  of 
new a ttitudes to  the wildlife th a t still inhabits 
the countryside. O ne particu lar concern  is 
tha t wild anim als have been  tracked  down 
and persecu ted  for far too  long, and should 
now live in freedom .

T here is no doubt tha t in this respect the law, 
to o , will evolve rapi dly and take on b oard  de­
m ands which are  still ill-expressed o r con­
fused, bu t pow erful nonetheless. ■

P. Fornairon
D irec teu r
F onds d 'in te rv e n tio n  p o u r les R apaces 
B P 27
F-92250 L a G arenne-C o lom be

The M ontagu’s harrier 
nests in cornfields which 
are harvested before the 
young are able to fly.

Rescued and ringed by 
volunteers, the chicks com ­
plete their growth sheltered 
by bundles o f  hay.
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Synopsis
C yrille  de  K le m m

Of the m any hum an activities which 
th rea ten  the environm ent m any, 
such as pollution tha t directly harm s 
hum an health  and w elfare, are now univer­

sally perceived as unacceptable. O thers , 
particularly those which “only” affect the 
natural environm ent - wild species and natu ­
ral hab ita ts , m ainly - are often  viewed with 
som ething bordering  on indifference if no 
hum an in terest is being dam aged. A ccep­
tance of nature  conservation m easures still 
tends to  be ra th er grudging, and econom ic 
and social considerations are still often re ­
garded as taking precedence. B ut the envi­
ronm ent form s a w hole and no-one needs 
telling tha t, u ltim ately, it w ould be suicidal if 
our plans for the fu ture am ounted to clean 
w ater channelled through a concrete desert 
and if all th ere  was to  look forw ard to  was a 
com pletely sterilised natural environm ent 
from  which all wild flora and fauna had been 
rem oved.

T here is of course no question of m aking all 
hum an activity subordinate to  consider­
ations o f na tu re  protection . H ow ever, it is 
essential to  decide how far it is perm issible to 
go into satisfying legitim ate hum an in terests 
and at w hat po in t destruction  of the natu ral 
environm ent starts being unacceptably out 
of line w ith the general in terest and the in ter­
ests of p resen t and fu ture generations. B ut 
tha t point cannot be located  by scientific 
m ethod, which is always ten tative, o r ac­
cording to  universally agreed criteria. The 
dividing line has to  be draw n by heavy public 
dem and, o therw ise it will be challenged.

For som e tim e , how ever, in reaction to w ide­
spread destruction  of the natural environ­
m ent, there  has been  slowly bu t steadily 
growing acceptance - though it varies in ex­
ten t from country  to  country - o r the case for 
environm ent p ro tection , an acceptance 
which goes hand-in-hand, as C ount von 
Schönburg-G lauchau points ou t, with an in- 
creasingsense of individual and institutional 
responsibility for the environm ent.

Initially confined to  protecting  given species 
and key sites or areas, nature  conservation 
legislation has gradually w idened in scope, 
in some E uropean  countries, to  protecting  
specific types of hab ita t o r landscape, and 
legislation on planning and land use is b e ­
coming increasingly conservation-m inded .

A t the sam e tim e states have concluded var­
ious in ternational agreem ents which place 
environm ental obligations on them .

The effectiveness of these legal instrum ents, 
w hether national o r in ternational, still often 
leaves m uch to be desired , th ough . A s F ran ­
çoise B urhenne-G uilm in dem onstrates, the 
solution is to  assign to  each level - w orld, re ­
gional, national, provincial o r local - the re ­
sponsibilities it can perform  most effec­
tively.

Different decision levels
W orld agreem ents lay down general obliga­
tions on which there is now a consensus 
am ong nations. They are particularly valu­
able for dealing with worldw ide m atters such 
as the ozone layer, the greenhouse effec t, 
long-range anim al m igration or essentially 
in ternational activities like trade in wild spe­
cies, o r for protecting  assets whose loss 
would be to  the w hole of m ankind (see 
M ireille Ja rd in ’s article on the W orld H eri­
tage C onvention). T he b rand  new C onven­
tion on the P ro tection  of Biological D iver­
sity, signed at the R io sum m it in June 1992, 
resulted from  the gradual em ergence of a 
consensus on the need to  pro tect the fruits of 
evolutionary developm ent bo th  for their in­
trinsic value and for the ir poten tial useful­
ness to  fu ture  generations.

A t regional level, in ternational environ­
m ent protection  instrum ents becom e m ore 
specific. L ike the o th er continents, E urope 
does not have very m any o f them . The B ern 
Convention on wildlife conservation was 
concluded in 1979 under the Council of E u ­
rope 's  auspices. A s Jean  R enault argues, it is 
to  be regarded  as providing a com m on basis 
for protecting  the natural heritage of E u ro ­
pean im portance and as setting a minimum 
level on which to standardise national law. 
O ther E uropean  agreem ents on environ­
m ent protection  have been  concluded within 
the U nited  N ations Econom ic Comm ission 
for E urope but there  are still sizeable gaps. 
Now th a t the Council of E u rope  is opening 
up to E astern  E u rope  it has the po ten tial, as 
A lexandre Kiss suggests, to play a crucial 
part in the developm ent o f a ll-E uropean en ­
vironm ent law.

T he E uropean  C om m unity is a party  to  the 
B ern  C onvention and this enables it to adopt 
binding m easures which com pel its m em ber 
States to  im plem ent the convention. C arlo 
R ipa di M eana w rites about the new habitat- 
protection  directive which sets a 12- year 
deadline for setting up a netw ork of special 
conservation areas encom passing all the 
th rea tened  habita t types w ithin the C om m u­
nity and protecting  the species endangered 
by hab ita t destruction . The habitats and spe­
cies concerned are listed in an appendix to  
the directive.

N ationally, Pavel D vorak  gives us an ac­
count o f recent Czechoslovak environm ent, 
w aste and clean-air legislation and Karl- 
G ün ther K olodziejcok reports on G erm a­
ny’s new  fram ew ork law on  na tu re  conserva­
tion . It is binding on the L änder and requires 
th a t prior perm ission be sought for any a lte r­
ation  to  installations o r any use o f an area 
w hich are liable to dam age the natural land­
scape. A ny such alteration  o r use is p roh ib­
ited  w here the in terests o f na tu re  protection  
outw eigh those served by the in tended  alter­
a tion  o r u se . T he new law thus provides s ta t­
u tory  recognition of the legitim acy of con­
servation , which it places on a par with 
econom ic and social considerations.

U n d er the new  legislative fram ew ork, the 
L änder have passed nature protection  legis­
lation of the ir own which in m any cases is 
tougher than  the federal legislation . W e find 
the sam e thing happening in som e o ther fed­
eral states o r recently regionalised states like 
Belgium , Spain and Italy. T he trend  p roba­
bly continue and develop as decentralisation  
and régionalisation in E u rope  gather pace. 
Because regions are closer to  the people , it is 
often easier for them  than for central govern­
m ent to  win public acceptance of environ­
m ental curbs on public freedom s.

Difficult choices
This brings us to the principle o f subsidiarity , 
which is very m uch in the news in connection 
with C om m unity legislation bu t in fact re le ­
van t to  all regulation. It involves deciding at 
w hat level curbs im posed have m axim um  le­
gitim acy and conservation m easures m axi­
m um  effectiveness and striking a balance, 
which is tricky to  get r igh t, betw een  supervi­
sion by the next level up so as to  guard against 
aberrations and giving the low erlevel the au ­
tonom y it needs so tha t the regulations it in ­
troduces carry p roper authority .

B ut for the system to  function properly  there 
are  fu rther prerequisites. F irst, th e re  have to

Cygnus cygnus

be institutions w ith the necessary pow ers to  
enforce the law and also w ith qualified staff, 
two requ irem ents tha t are by no m eans al­
ways m et. T here also have to  be  p roper ar­
rangem ents for im pact studies. Q uite a few 
countries still do no t have them . The new 
Czechoslovak im pact study legislation on 
which Pavel D vorak  reports is an exam ple of 
what needs to  be d o n e . L astly , conservation 
m easures need  fund ing .

In add ition , to  com bat adm inistrative inertia 
and m ake sure the state is no t contravening 
its own legislation, na tu re  p ro tection  o rgan­
isations need  giving a p rom inent ro le . R oger 
W ilson explains the p art they  have played in 
the developm ent o f environm ent law and 
sees an im portan t job  for them  in the m oni­
toring  o f im plem entation  of in ternational 
agreem ents. A s M ichel P rieu r rightly points 
out, these organisations have an im portan t 
p roposal and w atchdog function  and ensure 
tha t the state properly  discharges the duties 
which national law  o r in ternational agree­
m ents place on it. T o perform  this function 
they need  the right to  in fo rm ation , to a say in 
decisions affecting the environm ent and to  
apply to  the courts to  have th e  law en fo rced . 
In  m any countries these rights, particularly 
the th ird , are no t always recognised. Philip 
Fornairon  explains how hisorganisation , the 
Fonds d ’in te rven tion  po u r les R apaces, 
takes action th rough  th e  F rench  criminal 
courts.

B ut in  a constantly changing w orld, conser­
vation’s new legitimacy is forever being 
th rea tened  by developm ent requirem ents 
and m ore recently  has started  falling foul of 
econom ic liberalism  and the m arket philos­
ophy. As Jeffrey M cN eely and D avid M unro 
dem onstrate , the m arket has a duty to  cost 
the services - h itherto  trea ted  as free of 
charge - which are perform ed by natural p ro ­
cesses and the natural environm ent. The 
book  “Caring for the E arth : A  S trategy for 
Sustainable Living” w hose approach  is that 
of the W orld C onservation Strategy and the 
new  global biodiversity strategy, shows how 
to set about reconciling conservation and de­
velopm ent and how to  achieve sustainable 
developm ent.

T o accom plish those things the w hole of the 
law n eed s , as Pavel D vorak  puts it, “environ- 
m entalising” . A t the m om ent, how ever, law 
is still extrem ely com partm entalised . A l­
though a qualitative leap was accom plished 
at R io, w ith the adoption  of conventions on 
th e  clim ate and biological diversity and a 
general convention covering all aspects of 
the environm ent and specifying s ta tes’ rights 
and duties, a great deal rem ains to  be done.

B ut E u rope  - the now em erging G rea te r E u ­
rope  - can and m ust set an exam ple . A lexan­
dre Kiss envisages a general E u ropean  con­
vention on the environm ent and an 
independent com m ittee o f experts which 
would sit in public to  exam ine reports which

states would subm it every so o ften  and deal 
with com plaints from  individuals of 
breaches o f convention obligations.

F erd inande  A lbanese w onders if it would 
not be possible to  draw  up an in ternational 
instrum ent recognising an individual right to  
a healthy  and balanced environm ent. A s a 
first stage, there  w ould be an in ternational 
convention under which the states o f E urope 
w ould undertake  to  incorporate  such a right 
in the ir national law and constitutions. The 
second s tage , once the maj ority  o f states had 
m et th a t req u irem en t, would be to  draw  up a 
protocol to  the E u ropean  C onvention on 
H um an Rights.

W hatever the course taken , the case fo r “en- 
v ironm entalising” the law now looks to  be 
unchallengeable. ■

C. de K lemm
21 ru e  d eD a n tz ig  
F-75015 P aris
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At the Council of Europe

Hearing on marine mammals

The H earing  included a detailed analysis of 
cetaceans, ie w hales (the largest species) and 
dolphins or porpoises (the sm allest species) 
as well as w alruses and seals. The form er ca t­
egory com prises about 80 species of aquatic 
m am m als - som e feed on small aquatic o r­
ganism s, o thers m ainly on fish and squid. 
M any of the m ore abundant w hales and por­
poises have been  com m ercially im portant. 
T h e irm eath asb een so ld fo rco n su m p tio n b y  
hum ans and anim als and their oil and fat has 
been used fo r industrial lubricants and for 
conversion into soaps and fatty  acids which 
are used in cosm etics and detergents.

The w alruses and seals, com m only called 
p innipeds, are strictly carnivorous and 
mostly m arine. In  actuality , they are am ­
phibious, being aquatic as to  food habits bu t 
terrestria l for m ating, bearing young and 
resting. T heir diet consists mainly of fishes, 
cuttlefishes, octopuses and crustaceans, and 
som e seals can harm  com m ercial fisheries. 
The seal has been  of significant im portance 
for the Eskim os and o ther inhabitants o f the 
N orth  who used alm ost every part of the an ­
imal. Seals have also been  taken  com m er­
cially for their oil and m eat and for their hides 
tha t are used as leather.

C etaceans, w alrus and seals are an im por­
tan t part o f m any m arine ecosystem s. The 
H earing aim ed at clarifying the ir ro le and in­
teraction  w ith each o ther, as well as w ith 
o th er living m arine organism s. T he H earing 
also ra ised the  question of their exploitation , 
hunting m ethods and the size o f their popu ­
lation - in particularly  w ith regard to  their 
p reservation  and sustainable m anagem ent.

Two poster sessions w ere also organised to  
acquaint partic ipan ts w ith som e general fea ­
tures regarding m arine m am m als and their 
exploitation by m a n .

A  reporty  of this hearing has gone to press. 
T he final rep o rt wil be debated  by the Parlia­
m entary Assem bly in May 1993.

Why a hearing ?
The aim o f  parliam entary hearings on p ro b ­
lems o f  m ajor political im portance is to fac il­
itate the decision-m aking process. The com ­
plexity o f  m any problem s in present-day 
society and the increasing role p layed by sci­
ence and technology in fin d in g  adequate so­
lutions m ake it necessary to im prove the ac­
cess to inform ation forpoliticians. Thisisw hy  
the Parliamentary A ssem bly  regularly orga­
nises hearings, enabling European parlia­
mentarians to obtain the best possible infor­
m ation on m ajor policy issues o f  m utual 
interest by drawing on a p o o l o f  European ex­
pertise.

A  truly democratic process is dependent on 
inform ation-sharing and dialogue between 
all those involved: experts, politicians and  the 
public. The hearings organised by the Parlia­
mentary A ssem bly  are therefore open to the 
public and  the media. In this way it pursues 
one o f  its main tasks, nam ely that o f  defending  
a true democracy.

Just published
The European regional p lanning strategy is a 
reference docum ent concerning the m ajor 
objectives forregional planning at E uropean  
level. It rep resen ts an initial physical and po ­

litical pro jection  of the guidelines laid down 
in the E uropean  R egional/Spatial Planning 
C harte r , adop ted  in 1983 by the E uropean  
C onference of M inisters responsible for R e­
gional P lanning (C E M A T ) and  endorsed by 
the C om m ittee of M in istersof the Council of 
E u rope  in the form  of arecom m endation  ad­
dressed to  m em ber S tates. T he strategy 
translates in to  practical term s - as far as this is 
possible - the political objectives o f the C har­
te r  regarding spatial planning and may serve 
as an instrum ent o f co-ordination  and co­
opera tion  for national policies. T he strategy 
thus constitu tes an appropria te  fram ew ork 
fo r harm onising national and regional plan­
ning policies and reflecting on  the possible 
fu tu re  organisation  of the environm ent of 
E urope. ■

The distribution, status and evolution o f  wild cat populations as well as this species’ systematics, ecology 
and behaviour have been discussed at a seminar organised by the Secretariat o f  the Bern Convention in 
September 1992 in Nancy (France).
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