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Introduction

1. The Committee of Experts for the ImprovemenPrdcedures for the Protection
of Human Rights (DH-PR) held its 8%neeting at Strasbourg, on 18-20 February 2004.
The meeting was chaired by Mr Linos-Alexander SIBMOS (Greece). The list of
participants appears in AppendixThe agenda, as adopted, appears in Appendix Il

2. During the meeting, the DH-PR completed thekwassigned to it bthe CDDH
in June 2003¢DDH(2003)018 88 4 to 10) as part of the follow-up to the Dealen
“Guaranteeing the long-term effectiveness of Eheopean Court of Human Rights
adopted on 14-15 May 2003 at the 112th MinisteGaission (CDDH(2003)018,
Appendix Il1). In particular, the DH-PR elaborated:

- The preliminary drafDeclaration ofthe Committee of Ministernsuring the
effectiveness of the implementation of the&ropean Convention on Human
Rightsat national and European levelgAppendix Ill);

- The draft Recommendation of the Committee of btinis to Member States on the
improvement of domestic remedies with its drafteqppx (Appendix 1V;

- The draft Recommendation of the Committee of Btens to Member States on the
verification of the compatibility of draft laws, isting laws and administrative practice
with the standards laid down in the European Cotiweron Human Rights with its

draft appendix_(Appendix /

- The draft Recommendation of the Committee of Bteris to Member States on the
European Convention on Human Rights in universitiication and professional
training with its draft appendix (Appendix VI

- The draft Resolution of the Committee of Ministesn judgments revealing an
underlying systemic problem (Appendix VI

ltems 1 to 4 Opening of the meeting and adoption of the agenda
Elaboration of the above-mentioned texts

3. The DH-PR congratulated its Working Group GT-BR; presided by its Vice-
Chair, Mr. Jti MALENOVSKY (Czech Republic), for the draft textsepared during its
two meetings (11-12 December 2003, 20-21 Januady,Z6T-DH-PR(2004)001L The
texts at issue are the draft appendices to thedtafb Recommendations prepared by the
DH-PR in September 2003 and dealing with (i) th@rorement of domestic remedies
and (ii) the verification of the compatibility ofaft laws, existing laws and administrative
practice with the standards laid down in the Euaop€onvention on Human Rights.

4. As regards the preliminary draft Declaration okhiwill underline the
interdependence of the different texts and givegémeeral framework within which they
lie, the DH-PR examined a draft elaborated by teer&ariat in the light of the
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instructions given by the Bureau of the CDDH atatt meeting (5-6 February 2004). The
DH-PR noted that the Declaration which the Minsteould adopt in May 2004 should be
the reply to the Declaration adoptedtla@ European Ministerial Conference on Human
Rights (Rome, 3-4 November 2000, reproducedid-PR(2004)00®, which marked the
50" anniversary of the Convention. It was thus enwdatipat the Declaration cover the
three sections of the reform (national measure®mrme of the Court, execution of
judgments).

5. After having carried out its examination, the PR adopted the preliminary
draft Declaration Ensuring the effectiveness of the implementatioth@fEuropean
Convention on Human Rights at national and Européarels” as reproduced in
Appendix lll. It noted that the Drafting group of the CDDH nmgpose any addition /
changes to the text it may find appropriate and ithaill be for the CDDH to decide at
its meeting on 5-8 April 2004. By transmitting teet CDDH this text as well as those
mentioned in paragraph 2, the DH-PR considered ithad completed the terms of
reference received from the Steering Committee.

6. The DH-PR took note of a series of suggestipus forward by Amnesty
International, in a letter dated 17 February 200dich was given to all members, on
the various texts prepared by the DH-PR and its Kigr Group. The DH-PR
considered that the representative of Amnesty shptésent these suggestions at the
next meeting of the CDDH (5-8 April 2004).

Item 5: Exchange of views on drafProtocol No. 14

7. The Chair of the DH-PR gave a brief overviewtlod state of the work of the
CDDH-GDR on this issue.

ltem 6: Tour de table

8. A Dbrief exchange of views was held on the imm@atation of
Recommendation Rec (2000@@ncerning the re-examination and re-opening dhoe
cases at the domestic level following judgmentshef Court. The experts of Croatia
and the Czech Republic informed that re-examinadiuh re-opening will henceforth be
possible in their legal systems for criminal pratiags.

9. As a result of lack of time, the DH-PR decidegostpone to its next meeting
the other exchanges of views foreseen under #is dif its Agenda.

ltem 7: Future work

10. The Secretariat was asked to prepare a dodwneiuture work in the light of
the suggestions contained in the Agenda of thiginggand the discussions held during
the last meeting afhe Bureawf the CDDH (5-6 February 2004). This document wil
be sent to the members of the Committee for comsnénwill then be submitted to the
CDDH meeting in June 2004.

Item 8: Date of the next meeting

11.  The 58 meeting of the DH-PR will be in Strasbourg on 8Skptember 2004.
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Appendix |
LIST OF PARTICIPANTS

ALBANIA / ALBANIE

Mr Sokol PUTO, Government Agent, Legal RepresevgatiOffice at International
Human Rights Organisations, Ministry of Foreign &f§, str “Zhan d’arc” no. 6,
TIRANA

ANDORRA / ANDORRE
Apologised/Excusé

ARMENIA / ARMENIE
Mr Vaner HARUTYUNYAN, Third Secretary, Legal Deparént, Ministry of Foreign
Affairs, Republic Square, Government House 2, YEREN375010

AUSTRIA / AUTRICHE
Ms Brigitte OHMS, Constitutional Service, FederdlaDcellery, Ballhausplatz 2, 1014
WIEN

AZERBAIJAN / AZERBAIDJAN
Apologised/Excusé

BELGIUM / BELGIQUE
Mme Isabelle NIEDLISPACHER, Conseiller adjoint, @ee Public Fédéral Justice,
Service des droits de 'hnomme, Boulevard de Watetlb5, B-1000 BRUXELLES

BOSNIA AND HERZEGOVINA / BOSNIE-HERZEGOVINE

Mrs Amela HASIC, Head of Department for Cooperatiaith International and Non-
governmental Organizations ions in the field of HumRights, Trg Bosne |
Hercegovine 1, 71 000 SARAJEVO

BULGARIA / BULGARIE
Mr Andrey TEHOV, Head, Department of Human Rigisnistry of Foreign Affairs,
2 Alexander Zhendov str, SOFIA — 1113

CROATIA / CROATIE

Ms Lidija LUKINA-KARAJKOVI C, Government Agent and Head of Office, Office of
the Agent before the Government of Croatia to theogean Court of Human Rights,
Dalmatinska 1, 10000 ZAGREB

CYPRUS / CHYPRE
Mr Demetrios STYLIANIDES, Former President Supre@aurt, 3 Macedonia street,
Lycavitos, NICOSIA

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
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Mr Jiii MALENOVSKY, Vice-chairman of the DH-PR/Vice-prégint du DH-PR,
Judge of the Constitutional Court, JoStova 8, 6@R0OIO

DENMARK / DANEMARK
Mrs Nina RINGEN, Head of Section, Ministry of Justj Law Department, Human
Rights Division, Slotsholmsgade 10, DK - 1216 COPAGEN

ESTONIA / ESTONIE
Ms Mai HION, First Secretary, Division of HumangRis, Ministry of Foreign Affairs,
Islandi Véljak 1, 15049 TALLINN

FINLAND / FINLANDE
Mrs Leena LEIKAS, Legal Department, Ministry of Eggn Affairs, P.O. Box 176, SF-
00161 HELSINKI

FRANCE
Mme Judith VAILHE, Service des Affaires européenet internationales, Ministére de
la justice, 13 Place Venddme, 75001 PARIS

GEORGIA/GEORGIE
Mr Konstantin KORKELIA, Deputy Director, State ahdw Institute, 3 Kikodze str.,
380005 TBILISI

GERMANY / ALLEMAGNE
Mrs Almut WITTLING-VOGEL, Permanent Deputy Agentrfeluman Rights, Federal
Ministry of Justice, Mohrenstr. 41, D-11017 BERLIN

GREECE / GRECE
M. Linos-Alexander SICILIANOS, Chairman of the DHRP Président du DH-PR,
Professeur agrége, Université d'Athenes, 14, ma, 30672 ATHENES

HUNGARY / HONGRIE
Mr Tamas TOTH, Director General, Department of Haraghts, Ministry of Justice,
Kossuth Ter 4., H-1055 BUDAPEST

ICELAND / ISLANDE
Ms Bjorg THORARENSEN, Ministry of Justice, Skuggady Professor of Law,
University of Iceland, 150 REYKJAVIK

IRLAND / IRLANDE

Ms Denise McQUADE, Assistant Legal Adviser, Co-Agenf the Government,
Department of Foreign Affairs, Hainault House, @9-%t Stephen's Green, IRL-
DUBLIN 2

ITALY /ITALIE
M. Mario REMUS, Conseliller juridique, Ministere da Justice, Via Arenula, 70,
00186 ROMA

LATVIA /LETTONIE
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Ms Agnese KALNINA, International Law Division, Misiry of Foreign Affairs,
Brivibas Bvld 36, RIGA Lv-1395

LIECHTENSTEIN
Apologised/Excusé

LITHUANIA / LITUANIE
Ms Danute JOCIENE, Agent of the Government of tlepublic of Lithuania to the
European Court of Human Rights, Gedimino str. 3UILNIUS 2600

LUXEMBOURG ‘
Mme Andrée CLEMANG, Conseiller de directiori™lclasse, 16, Boulevard Royal,
Ministere de la Justice, L-2534 LUXEMBOURG

MALTA / MALTE
Apologised/Excusé

REPUBLIC OF MOLDOVA/REPUBLIQUE DE MOLDAVIE
Apologised/Excusé

NETHERLANDS [ PAYS-BAS
Mr Roeland BOCKER, Ministry of Foreign Affairs, De@JZ/IR, P.O. Box 20061 -
2500 EB THE HAGUE

NORWAY / NORVEGE
Ms Kristin RYAN, High Executive Officer, Legislatio Department, Ministry of
Justice, P.O. Box 8005, Dep N-0030 OSLO

POLAND / POLOGNE
Mrs Malgorzata WASEK-WIADEREK, Legal Advisor, Mirtrty of Foreign Affairs,
Department of Legal and Treaty Affairs, Aleja Sza@3, 00-580 WARSAW 7

PORTUGAL
M. Jodo Manuel da SILVA MIGUEL, Procureur Généraljdint, Procuradoria Geral
da Republica, Rua da Escola Politecnica, 140, B-119BOA

ROMANIA / ROUMANIE
M. Bogdan AURESCU, Under Secretary of State, Agérthe Gouvernment, Ministry
of Foreign Affairs, Allée Alexandru 33, BUCUREST

Mme Claudia ROSIANU, Conseiller juridique, Direatide ’Agent du Gouvernement,
Ministere des affaires étrangeres, Allée AlexarBBUBUCUREST

RUSSIAN FEDERATION / FEDERATION DE RUSSIE

M. Vladislav ERMAKOV, Premier Secrétaire du Déparant de la coopération
humanitaire et des droits de I’'homme, Ministere afégires étrangeres de la Fédération
de Russie, 32/34 Smolenskaya-Sennaya sq., 121200V

SAN MARINO / SAINT MARIN
Apologised/Excusé
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SERBIA AND MONTENEGRO / SERBIE-MONTENEGRO
Mrs Marija PAPIC, Attachée, Permanent Mission oflfie and Montenegro, to the
Council of Europe, 26, rue de la Forét Noire, FEFSTRASBOURG

SLOVAKIA / SLOVAQUIE
Mr Peter KRESAK, Agent of the Government of thev@lo Republic, Ministry of
Justice, Zupne nami. 13, 813 11 BRATISLAVA

SLOVENIA/SLOVENIE
Mr Lucijan BEMBIC, State Attorney General, Agent of the RepublicStdvenia,
Suibiceva 2, Sl - 1001 LJUBLJANA

SPAIN /ESPAGNE

M. Ignacio BLASCO LOZANO,Abogado del Estado-Jefégent du Gouvernement -
Chef du Service juridique des Droits de 'Hommenlgliere de la Justice, Calle Ayala, 5,
E - 28001 MADRID

SWEDEN / SUEDE
Mr Mattias FALK, Special Adviser, Ministry for Fagn Affairs (FMR), SE-103 39
STOCKHOLM

SWITZERLAND / SUISSE

M. Adrian SCHEIDEGGER, Chef de section suppléarftjc® fédéral de la justice,
Section Droits de 'Homme et Conseil de I'Europeaubenstrasse 16, CH-3003
BERNE

"THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA"/
"L'EX-REPUBLIQUE YOUGOSLAVE DE MACEDOINE

Ms Biljana STEFANOVSKA-SEKOVSKA, Head of Human RighUnit, Ministry of
Foreign Affairs, Dame Gruev 6, 91000 SKOPJE

TURKEY / TURQUIE

Mme Deniz AKCAY, Conseillere juridique, Adjointe &eprésentant permanente de la
Turquie aupres du Conseil de I'Europe, 23, boulkvde I'Orangerie, F-67000
STRASBOURG

Ms Havva Denge AKAL, Legal Expert, Ministry of Fage Affairs, Ziyabey Caddesi
3. Sokak N0:20 06150, BALGAT ANKARA 06150

UKRAINE
Mrs Olga DAVYDCHUK, Head of the Division of Natioh®ffice before the European
Court of Human Rights, Ministry of Justice, 8, Rggo side street, KYIV

UNITED KINGDOM / ROYAUME-UNI
Mr John GRAINGER, Deputy Legal Adviser, Foreign a@dmmonwealth Office,
Room K103, King Charles Street, LONDON SW1A 2AH

* * *
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EUROPEAN COMMISSION/COMMISSION EUROPEENNE
Apologised/Excusé

OBSERVERS/OBSERVATEURS

HOLY SEE/SAINT-SIEGE
Apologised/excusé

UNITED STATES OF AMERICA / ETATS UNIS D’AMERIQUE
Apologised/Excusé

CANADA
Apologised/Excusé

JAPAN/JAPON
M. Pierre DREYFUS, Assistant, Consulat généralahod, « Tour Europe », Place des
Halles, F-67000 STRASBOURG

MEXICO/MEXIQUE
Apologised/Excusé

AMNESTY INTERNATIONAL
Apologised/Excusé

INTERNATIONAL COMMISSION OF JURISTS/COMMISSION
INTERNATIONALE DE JURISTES
Apologised/Excusé

INTERNATIONAL FEDERATION OF HUMAN RIGHTS (FIDH)/

FEDERATION INTERNATIONALE DES LIGUES DES DROITS DE
L'HOMME

Apologised/Excusé

EUROPEAN COORDINATING GROUP FOR NATIONAL INSTITUTIO NS
FOR THE PROMOTION AND PROTECTION OF HUMAN RIGHTS/

GROUPE EUROPEEN DE COORDINATION DES INSTITUTIONS
NATIONALES DE PROMOTION ET DE PROTECTION DES DROITS DE
L'HOMME

Apologised/Excusé

Other participant / autre participant

European Commission for the Efficiency of Justice QEPEJ) / Commission
européenne pour I'efficacité de la Justice (CEPEJ)

Mr Pim ALBERS, Senior Policy Advisor, Strategy Dep&nt for the Administration of
Justice, Ministry of Justice, PO Box 20301, 2500 B HAGUE
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SECRETARIAT

Directorate General of Human Rights - DG Il / Diredion Générale des droits de
I'homme - DG I
Council of Europe/Conseil de I'Europe, F-67075 Stisbourg Cedex

Mr Fredrik SUNDBERG, Principal Administrator / Admstrateur principal /
Department for the execution of judgments of theropeaan Court of Human
Rights/Service de I'exécution des arréts de la @amwpéenne des Droits de I'Homme,
Secretary of the DH-PR / Secrétaire du DH-PR

M. Alfonso DE SALAS, Head of the Human Rights Igfevernmental Cooperation
Division/Chef de la Division de la coopération mgeuvernementale en matiére de
droits de 'lhomme

Mme Gioia SCAPPUCCI, Administrator/Administratrice, Human Rights
Intergovernmental Cooperation Division/Division de la coopération
intergouvernementale en matiere de droits de ’lhemm

M Mikaél POUTIERS, Administrator/Administrateur, Rhan Rights
Intergovernmental Cooperation Division/Division de la coopération
intergouvernementale en matiere de droits de ’lhemm

Ms Lisa KENNY, Trainee, stagiaire

Mme Michele COGNARD, Assistant/Assistante

Interpreters/Interpretes
Mr Philippe QUAINE

Mr Robert VAN MICHEL
Mr Derrick WORSDALE

* % %
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Appendix Il
Agenda
Item 1: Opening of the meeting and adoption of the agerad
Working documents
- Draft agenda DH-PR(2004)0J001
- Report of the 58 meeting of CDDH (18-21 CDDH(2003)026(extracts)
November 2003)
- Report of the 54th meeting of DH-PR (10-1RH-PR(2003)009
September 2003)
Item 2: Implementation of a number of proposals of Sectias A and C of the

final report of the CDDH “Preventing violations at national level and
improving domestic remedies”

(contribution of the DH-PR to the follow-up to beren by the CDDH to the Declaration
“Guaranteeing the long-term effectiveness of theogean Court of Human Rights”
adopted at the 1¥2ministerial Session (14-15 May 2003))

Working documents

- Interim Activity Report of the CDDH (21CDDH(2003)026 Addendum
November 2003)

- Declaration of 14-15 May 2003 ard hocterms CDDH(2003)018 Appendix
of reference given by the Committee of Ministetd
to the CDDH on 5 June 2003

- Final Report containing proposals of the CDDEDDH(2003)006
“Guaranteeing the long-term effectiveness of the
European Court of Human Rights”

(1) Implementation of Proposal A.l. : Elaborationybthe DH-PR of a_draft
recommendation on improving domestic remedies

Working document

- Draft Recommendation prepared by the DHIFR-DH-PR(2004)001
and Draft Appendix prepared by its Workingppendix Il
Group
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(i) Implementation of Proposal A.2.: Elaboration yb the DH-PR of a_draft
recommendation_on the systematic verification ofetltompatibility of draft
laws, existing legislation and administrative praa¢ with the standards set up
by the European Convention on Human Rights

Working document

- Draft Recommendation prepared by the DH-RRT-DH-PR(2004)001
and Draft Appendix prepared by its Workindppendix I
Group

(i)  Implementation of Proposal C.1.:. Elaboratiorby the DH-PR of a_draft
resolution concerning judgments which reveal an ugrdlying systemic

problem

Working document

- Draft Resolution prepared by the DH-PR GT-DH-PR®001
Appendix V
Item 3: The European Convention on Human Rights in profesional training

and university education

Working document

- Draft Recommendation and Appendix prepared Bf-DH-PR(2004)001

the DH-PR Appendix IV
ltem 4: Preparation of a Draft Declaration of the Committee of Ministers

underlining the importance and the interdependenceof the various
texts (see above, items 2-3) and proving the genkf@amework in
which they lie

Working document

- Preliminary draft Declaration prepared by thHeH-PR(2004)001
Secretariat

Item 5: [If time is available] : Exchange of views on dré Protocol No. 14

Working documents

- Report of the 8 meeting of the CDDH-GDR (17-CDDH-GDR(2003)039
19 December 2003)

- Interim Activity Report of the CDDH (21CDDH(2003)026 Addendum
November 2003)
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Item 6: Tour de Tableon the Implementation dRecommendation Rec(2002)13
on the publication and dissemination of the casedathe European Court of Human
Rights and ofResolution Res(2002)56oncerning the practice in respect of friendly
settlements (texts reproduceddil-PR(2003)008

Working documents

- Texts of Recommendation Rec(2002)13 and BH-PR(2003)003
Resolution Rec(2002)59

ltem 7: Future work — Exchange of views on the possible follow-up tagbhen
to the items still not dealt with after the"82neeting (11-13 September
2002):

(1) Issues relating to the election of judges of ¢hCourt;
(2) Certain matters of procedure;

(3) Exchanges of views /“tours de table” on (i) the implementation of
Recommendation n° R (2000) & the Committee of Ministers to Member
States concerning the re-examination or re-opemhgertain cases at the
domestic level following judgments of the Europ€&ourt of Human Rights; (ii)
the replies of the Committee of Ministers to Pamiétary Assembly
Recommendations 1477 (200and1546 (2001 )execution of judgments); (iii)
recent developments concerning the applicationhefrevised Rules (January
2001) of the Committee of Ministers for the supsiom of the execution of the
judgments of the Court).

Working document

Report of the 5%' meeting of the DH-PR (11-13DH-PR(2002)011§ 39
September 2002)

Item 8: Date of the next meeting

* k% %
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Appendix 11l

Preliminary Draft Declaration of the Committee of Ministers

Ensuring the effectiveness of the implementation
of the European Convention on Human Rights
at national and European levels

(elaborated by the DH-PR at its"5Beeting, 18-20 February 2004)

The Committee of Ministers,

[1.] Referring to the Declaratiomhe European Convention on Human Rights at 50 :
what future for the protection of human rights inr&pe ?adopted by the European
Ministerial Conference on Human Rights, held in Rotd commemorate the 80
anniversary of the Convention on 4 November 2000;

[2.] Reaffirming the central role that the Conventimust continue to play as a
constitutional instrument of European public orderwhich the democratic stability of
the Continent depends;

[3.] Recallingthat the Ministerial Conference Declaration empregithat it falls in the
first place to the Member States to ensure thatamumghts are respected, in full
implementation of their international commitments;

[4.] Considering that it is indispensable that aeform of the Convention aimed at
guaranteeing the long-term effectiveness of theopeein Court of Human Rights be
accompanied by effective national measures by e¢geslhture, the executive and the
judiciary to ensure protection of Convention rigldas the domestic level, in full
conformity with the principle of subsidiarity antiet obligations of Member States
under Article 1 of the Convention;

[5.] Recalling that, according to Article 46, paragh 1 of the Convention, “the High
Contracting Parties undertake to abide by the fundgments of the Court in any case to
which they are parties”;

[6.] Recalling the various Recommendations it addpb help Member States to fulfil
their obligations:

- Recommendation Rec(2000¥h the re-examination or reopening of certain
cases at domestic level following judgments offlieopean Court of Human Rights ;

- Recommendation Rec(2002)1dh the publication and dissemination in the
Member States of the text of the European Conventio Human Rights and of the
case-law of the European Court of Human Rights ;

- Recommendation Rec(2004) ... on the improvemedbaiestic remedies ;
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- Recommendation Rec(2004) ... on the verificationhef compatibility of draft
laws, existing laws and administrative practicehwiihe standards laid down in the
European Convention on Human Rights

- Recommendation Rec(2004) ... on the European Cadiovean Human Rights
in university education and professional training ;

[7.] Recalling that the following Resolutions wéne@ught to the attention of the Court:

- Resolution Res(2002)5&n the publication and dissemination of the caseof
the European Court of Human Rights ;

- Resolution Res(2002)5%oncerning the practice in respect of friendly
settlements ;

- Resolution Res(2004) ... on judgments revealing uemlerlying systemic
problem ;

[8] Recalling that, in 2001, it adopted new Rulesthe supervision of the execution of
the Court’s judgments under Article 46, paragrapsf the Convention, following the
instructions given at the Ministerial Conference ;

[9.] Considering that the Ministerial Conferencecl2eation was the starting point for a
determined initiative of Member States aimed at rgoi@eing the long-term
effectiveness of the Court so as to enable it taticoe to protect human rights in
Europe;

[10.] Welcoming the fact that the work which begaimediately after the Conference
has made it possible for the Committee of Ministatsts 114th Session on 12-13 May
2004, to open for signature amendgtocol No. 140 the Convention;

[11.] Considering that the reform introduced by fetocol will preserve fully the
principle of the right of individual application has a theoretical or illusory right, but
as aconcrete and effective one, even in the contexsteadily growing numbers of
applications;

[12.] Considering, in particular, that the Protoaddresses the two main problems with
which the Court is confronted, namely the filteriafythe very numerous individual
applications which reach it and the problem ofdbecalled repetitive cases;

[13.] Considering that [a new provision has bedrootuced by the Protocol to ensure
respect for the Court’s judgments and that] theisfans’ Deputies are developing their
practices under Article 46, paragraph 2 of the @otion with a view to helping
Member States to improve and accelerate the ex#cafithe judgments, notably those
revealing an underlying systemic problem;

[14.] Considering that these textaeasures and provisions are interdependent ahd tha
their implementation is indispensable for ensuritlge effectiveness of the
implementation of the Convention at national andolpaan levels;

[15.] Paying tribute to the significant contributido this work made by the Court, the
Parliamentary Assemblyand Commissioner for Human Rightsas well as by
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representatives of national courts, national in8tihs for the promotion and protection
of human rights and non-governmental organisations;

l. URGES Member States to:

take all possible steps to sign and ratify Prdtdém 14 as speedily as possible,
with a view to its entry into force within two yesaof its opening for signature;

to implement speedily and effectively the abovertimmed Recommendations;
. ASKS the Ministers’ Deputies to:

pursue their efforts to improve and accelerate @ékecution of the Court's
judgments, notably those revealing an underlyysgesnic problem;

undertake a review, on a yearly basis, of the emgntation of the above-
mentioned Recommendations;

[ll. INVITES the Secretary General of the Coundilkurope and the States concerned
to take the necessary steps to disseminate apatelgriin the nationdanguage(s),
this Declaration and the various instruments mestoin it.
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[1]

[2.]

[3.]

[4.]

[5.]

[6.]

[7.]

[8.]

[9.]

Appendix IV

Draft Recommendation Rec(2004)...
of the Committee of Ministers to Member States
on the improvement of domestic remedies

(elaborated by the DH-PR at its"5Beeting, 18-20 February 2004)

The Committee of Ministers, in accordancehnirticle 15.b of the Statute of
the Council of Europe,

Considering that the aim ¢fie Council of Europés the achievement of greater
unity among its members, and that one of the nmpbrtant methods by which

that aim is to be pursued is the maintenance artieurealisation of human

rights and fundamental freedoms;

Reiterating its conviction that the Conventifor the Protection oHuman
Rights and Fundamental Freedoms (“the Conventiom)st remain the
essential reference point for the protection of aommights in Europe and
recalling its commitment to take measures in otdeguarantee the long term
effectiveness of the control system institutedhmsy €onvention;

Recalling the subsidiary character of theesusion mechanism set up by the
Convention, which implies, in accordance with itidle 1, that the rights and
freedoms guaranteed by the Convention be protectethe first place at
national level and applied by national authorities;

Welcoming in this context that the Conventiwes now become an integral part
of the domestic legal order of all State Parties;

Emphasizing that, as required by Article ¥3tee Convention, Member States
undertake to ensure that any individual who hasaaguable complaint
concerning the violation of his rights and freedoms set forth in the
Convention has an effective remedy before a nateumhority ;

Recalling that in addition to the obligatioh ascertaining the existence of such
effective remedies in the light of the case lavihaf European Court of Human
Rights (“the Court”),States have the general obligation to solve tiodlpms

underlying violations found;

Emphasizing that it is for Member States tsw@e that domestic remedies are
effective in law and in practice, and that they casult in a decision on the
merits of a complaint and adequate redress fovegtion found;

Noting that the nature and the number of &agilbns lodged with the Court and
the judgments it delivers show that more than eves necessary, for the
Member States, to ascertain efficiently and redyildwat such remedies do exist



[10.]

[11.]
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in all circumstances, in particular in cases ofeasonable length of judicial
proceedings;

Considering that the availability of effeati domestic remedies for all arguable
claims of violation of the Convention shoyb@rmit a reduction ithe Court’s
workload as a result, on the one hand, of the dsorg quantity of the cases
reaching it and, on the other hand, of the fact tha detailed treatment of the
cases at national level would make their later eration by the Court easier;

Emphasizing that the improvement of remediethe national level, particularly
in respect of repetitive cases, should also camteitboreducing the workload of
the Court;

RECOMMENDS that Member States, taking into accothrg examples of good
practice appearing in the appendix:

ascertain, througlonstant review, in the light of case-law of theu@pthat
domestic remedies exist for anyone with an arguadheplaint of a violation of
the Convention and that these remedies are eféedtivthat they can result in a
decision on the merits of the complaint and adexjuadiress for anyiolation
found,;

review, following Court judgments which poirtb structural or general
deficiencies in national law or practice, the efifesness of the existing
domestic remedies and, where necessary, set ugiedfeemediesin order to
avoid repetitive cases coming before the Court;

pay particular attention, in respect of afmrentioned items | and Il, to the
existence of effective remedies in case of an digueomplaint concerning the
excessive length of judicial proceedings ;

INSTRUCTS the Secretary General of the Council oirope to ensure that the
necessary resources are made available for pr@ggetance to Member States which
request help in the implementation of this Reconaaéon.

* % %
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Draft Appendix

Introduction

1. The Ministerial Conferenteheld in Rome on 3-4 November 2000 to
commemorate the 80anniversary of the European Convention on HumahtRi(“the
Convention”) emphasised that it is States who ammgrily responsible for ensuring
that the rights and freedoms laid down in the Cativa are observed and that they
must provide the legal instruments needed to ptevietations and, where necessary,
to redress them. This necessitates, in partictier,setting-up of effective domestic
remedies for all violations of the Convention, ttardance with its Article 13 The
case-law of the European Court of Human Rightse(@ourt”y has clarifiecthe scope
of this obligation which is incumbent on the MemBg¢ates by indicating notably that:

- Article 13 guarantees the availability in domedéw of a remedy to secure the
rights and freedoms as set forth by the Convention.

- This Article has the effect of requiring a remedydeal with the substance of
any “arguable claim” under the Convention and tangjrappropriate redress. The
scope of this obligation varies depending on theneaof the complaint. However,
the remedy required must be “effective” in law adlas in practice.

- This notably requires that it be able to prewdet execution of measures which
are contrary to the Convention and whose effeegatentially irreversible.

- The *“authority” referred to in Article 13 does tnoecessarily have to be a
judicial authority; but if it is not, its powers @rnhe guarantees which it affords are
relevant in determining whether the remedy it pdesiis indeed effective.

- The *“effectiveness” of a “remedy” within the maag of Article 13 does not
depend on the certainty of a favourable outcomeherapplicant; but it implies a
certain minimum requirement of speediness.

2. In the recent past, the importance of havinghstemedies with regard to
unreasonably long proceedings has been particubanlyhasise as this problem is at
the origin of a great number of applications befibwe Court, though it is not the only
problem.

3. The Court is confronted with an ever-increasmgnber of applications. This
situation jeopardises the long-term effectivendsth® system and therefore calls for a

! European Ministerial Conference on Human Rights, $é4 (i) of Resolution no. 1lfstitutional and
functional arrangements for the protection of hunnigghts at national and European levglssection A
(“Improving the implementation of the ConventionNtember States”).

2 Article 13 provides“Everyone whose rights and freedoms as set fortthi; Convention are violated
shall have an effective remedy before a nationgi@ity”. It is noted that this Appendix does not contain
particular reference to the procedural guarantesgdting from substantive rights, such as Artiédesd 3.

% See for instanc&onka v. Belgiunudgment of 5 February 2002 (8§ 64 et seq.).

* Kudla v. Polandudgment of 26 October 2000.
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strong reaction from Contracting Parfiett is precisely within this context that the
availability of effective domestic remedies becomgarticularly important. The
improvement of available domestic remedies will m®bably have quantitative and
qualitative effects on the workload of the Court:

- On the one hand, the volume of applications toelamined ought to be
reduced: fewer applicants would feel compelled twme to Strasbourg if the
examination of their complaints before the domestighorities was sufficiently
thorough.

- On the other hand, the examination of applicatidty the Court will be
facilitated if an examination of the merits of ca$ms been carried out beforehand by a
domestic authority, thanks to the improvement ahdstic remedies.

4. This Recommendation therefore encourages Statezamine their respective
legal systems in the light of the case-law of theul€ and to take, if need be, the
necessary and appropriate measures to ensuregkthiegislation or case-law, effective
remedies as secured by Article 13. The examinati@y take place regularly or
following a judgment by the Court.

5. The governments of Member States might, imytiaequest that experts carry
out a study of the effectiveness of existing dome®medies in specific areas with a
view to proposing improvements. National instita8dor the promotion and protection
of human rights, as well as non-governmental osgiuns, might also usefully
participate in this work. The availability and effyeness of domestic remedies should
be kept under constant review, and in particulavukh be examined when drafting
legislation affecting Convention rights and freedorfihere is an obvious connection
between this Recommendation and the Recommendatiothe verification of the
compatibility of draft laws, existing laws and adhmstrative practice with the standards
laid down in the Convention.

6. Within this framework, the considerations belonghtbe taken into account.

The Convention as an integral part of the doméstial order

7. A primary requirement for an effective remedyetast is that the Convention
rights be secured within the national legal systémthis context, it is a welcome
development that the Convention has now becomateagral part of the domestic legal
orders of all State Parties. This development hggoved the availability of effective
remedies. It is further assisted by the fact thatirts and executive authorities
increasingly respect the case-law of the Courh dpplication of domestic law, and
are conscious of their obligation to abide by juegts of the Court in cases directly
concerning their State (cf Article 46 of the Contvem). This tendency has been
reinforced by the improvement, in accordance idlitommendation (200(F2of the

® See Declaration of the Committee of Ministershef €ouncil of Europe of 14 May 2008tiaranteeing
the long term effectiveness of the European Cduruman Rights

® Recommendation Rec(200092the Committee of Ministers to Member Stategt@nre-examination or
reopening of certain cases at domestic level follgyyudgments of the European Court of Human Right,
adopted on 19 January 2000, at the"6@#eting of the Ministers’ Deputies.
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possibilities of having competent domestic autlesitre-examine or reopen certain
proceedings which have been the basis of violatstasblished by the Court.

8. The improvement of domestic remedies also requhat additional action be
taken so that, wheapplying national law, national authoritiesay take into account
the requirements of the Convention and particuldrbse resulting from judgments of
the Court concerning their State. This notably mnsemnproving the publication and
dissemination of the Court’'s case-law (where neugsb€y translating it into the
national language(s) of the State concerned) ardtréining, with regard to these
requirements, of judges and other state officiéhais, the present Recommendation is
also closely linked to the two other Recommendatiadopted by the Committee of
Ministers in these arehs

Specific remedies and general remedy

9. Most domestic remedies for violations of then@mntion have been set up with
a targeted scope of application. If properly carsdr and implemented, experience
shows that such systems of “specific remedies’tmnery efficient and limit both the
number of complaints to the Court and the numberases requiring a time consuming
examination.

10. Some states have also introduced a generadserfior example before the
Constitutional Court) which can be used to deahwimplaints which cannot be dealt
with through the specific remedies available. I)meoMember States, this general
remedy may also be exercised before other legatdes are exhausted. Some Member
States add the requirement that the measure bémteieged would grossly infringe
constitutional rights and that a refusal to deahwhe appeal would have serious and
irreparable consequences for the appellant. It ldhbe pointed outhat States which
have such a general remedy tend to have fewer bata® the Court.

11.  This being said, it is for Member States toide which system is most suited to
ensuring the necessary protection of Conventiontsigaking into consideration their
constitutional traditions and particular circumstas

12. Whatever the choice, present experience iesstithat there are still
shortcomings in many Member States concerning vhaéadility and / or effectiveness
of domestic remedies, and that consequently the@niincreasing workload for the
Court.

Remedies following a “pilot” judgment

13.  When a judgment which points to structuragjeneral deficiencies in national
law or practice (“pilot case”) has been delivered a large number of applications to
the Court concerning the same problem (“repetiti@ses”) are pending or likely to be

" Recommendation Rec(2002)b8the Committee of Ministers to Member Statestmn publication and
dissemination in the Member States of the texhefEuropean Convention on Human Rights and of the
case-law of the European Court of Human Rights getb by on 18 December 2002 at the 822nd
meeting of the Ministers' Deputies), as well ag [thaft] Recommendation Rec(...)... of the Committee
of Ministers on the European Convention on HumaghRi in university education and professional
training (adopted...).
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lodged, the respondent State should ensure thantumt applicants have, where
appropriate, an effective remedy allowing them fipla to a competent national
authority, which may also apply to current applisanfSuch a rapid and effective
remedywould enable them to obtain redress at nationalJen line with the principle

of subsidiarity of the Convention system.

14. The introduction of such a domestic remedyldailso significantly reduce the
Court’s workload. While prompt execution of thegpijludgment remains essential for
solving the structural problem and thus for prewentuture applications on the same
matter, there may exist a category of people whee teready been affected by this
problem prior to its resolution. The existence eémedy aimed at providing redress at
national level for this category of people mightwal the Court to invite them to have
recourse to the new remedwd, if appropriate, declare their applicationgiméssible.

15. Several options with this objective are pdssilepending, among other things,
on the nature of the structural problem in queséind on whether the person affected
by this problem has applied to the Court or not.

16. In particular, further to a pilot judgmentwhich a specific structural problem
has been found, onaternative might be to adopt ad hocapproach, whereby the
State concerned would assess the appropriatefessoducing a specific remedy or
widening an existing remedy by legislation or bgligial interpretation.

17.  Within the framework of this case-by-case exmtion, States might envisage,
if this is deemed advisable, the possibility ofgening proceedings similar to those of a
pilot case which has established a violation ofGoavention, with a view to saving the
Court from dealing with these cases and where g@piate to providing speedier
redress for the person concerned. The criteriadaidin Recommendation (2000)2 of
the Committee of Ministers might serve asoarrce of inspiration in this regard.

18. When specific remedies are set up followingjlat case, governments should
speedily inform the Court so that it can take thiewo account in its treatment of
subsequent repetitive cases.

19. However, it would not be necessary or appatprto create new remedies, or
give existing remedies a certain retroactive efféaiowing every case in which a

Court judgment has identified a structural problémcertain circumstances, it may be
preferable to leave the cases to the examinatioth@fCourt, particularly to avoid

compelling the applicant to bear the further burdérhaving once again to exhaust
domestic remedies, which, moreover, would not beplece until the adoption of

legislative changes.

Remedies in case of an arguable claim of unreag®terimgth of proceedings

20. The question of effective remedies is paréidyl topical in cases involving
allegations of unreasonable length of proceediwhysch account for a large number of
applications to the Court. Thus the Court lemsphasised in the Kudla v. Poland
judgment of 26 October 2000 that it is importantniake sure there is an effective
remedy in such cases, as required by Article 13hef Convention. Following the
impetus given by the Court in this judgmesgyeral solutions have been put forward by
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Member States in order to provide effective remeaikowing violations to be found
and adequate redress to be provided in this field.

- Reasonable length of proceedings

21. In their national law, manyember Statesprovide, by various means
(maximum lengths, possibility of asking for procegs to be speeded up) that
proceedings remain of reasonable length. In ceNmEmber States, a maximum length
iIs specified for each stage in criminal, civil aadministrative proceedings. The
integration of the Convention into the domesticalegystems of Member States,
particularly the requirement of trial withinraasonable time, as provided for in Article
6, has reinforced and completed these nationatdawirements.

- Preventing delays, accelerating proceedings

22. If time limits in judicial proceedings — paxlarly in criminal proceedings— are
not respected or if the length of proceedings issmered unreasonable, the national
law of many Member States provides that the pecsmterned may file a request to
accelerate the procedure. If this request is aedejit may result in a decision fixing a
time limit within which the court — or the prosecutor, dependinghencase, has to take
specific procedural measures, such as closingnhestigation or setting a date for the
trial. In some Member States, courts may decide ttie procedure has to be finished
before a certain date. Where a general remedyseefore a constitutional court, the
complaint may be submittednder certain circumstances, even before the ekbausf
other domestic remedies.

- Different forms of redress

23. In most Member States, there are proceduresidimg for redress for
unreasonable delays in proceedings, whether ongwmigncluded. A form of redress
which is commonly used, especially in cases alreamhycluded, is that of financial
compensation. In certain cases, the failure by rdgponsible authority to issue a
decision within the specified time-limit means thia¢ application shall be deemed to
have been granted. Where the criminal proceediags Bxceeded a reasonable time,
this may result in a more lenient sentence beirgpsad.

Possible assistance for the setting up effectineetkes

24. The Recommendation instructs the Secretaryef@énf the Council of Europe
to ensure that the necessary resources are madabbe/dor proper assistance to
Member States which request help in setting upetfective remedies required by the
Convention. It might take the form, for instancé, strveys carried out by expert
consultants on available domestic remedies.
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Appendix V

Draft Recommendation Rec(2004)...
of the Committee of Ministers to Member States
on the verification of the compatibility of draft laws, existing laws
and administrative practice with the standards laiddown
in the European Convention on Human Rights

(elaborated by the DH-PR at its"5Beeting, 18-20 February 2004)

The Committee of Ministers, in accordancehnirticle 15.b of the Statute of
the Council of Europe,

Considering that the aim of the Council ofr&pe is the achievement of greater
unity among its members, and that one of the nmpbrtant methods by which
that aim is to be pursued is the maintenance arttlefurealisation of human
rights and fundamental freedoms;

Reiterating its conviction that the Conventifor the Protection of Human
Rights and Fundamental Freedoms (“the ConventiamQst remain the
essential reference point for the protection of aommights in Europe and
recalling its commitment to take measures in otdeguarantee the long term
effectiveness of the control system institutedhmsy €onvention;

Recalling the subsidiary character of theesusion mechanism set up by the
Convention, which implies, in accordance with itiéle 1, that the rights and
freedoms guaranteed by the Convention be proteictethe first place at
national level and applied by national authorities;

Welcoming in this context that the Conventiweis now become an integral part
of the domestic legal order of all State Partied anting in this respect the
important role played by national courts;

Recalling that, according to Article 46, paraph 1, of the Convention, the High
Contracting Parties undertake to abide by the fjudgments of the European
Court of Human Rights (“the Court”) in any casemoich they are parties;

Considering however, that further efforts slibbe made by Member States to
give full effect to the Convention, in particular thrdug continuous adaptation
of national standards in accordance with thosé®fQGonvention, in the light of

the case-law of the Court;

Convinced that verifying the compatibility afraft laws, existing laws and
administrative practice with the Convention is resegy to contribute to prevent
human-rights violations and to limit the numbelgpplications to the Court;
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[9.] Stressing the importance of consultiddferent competent and independent
bodies, including national institutions for the pration and protection of human rights
and non-governmental organisations;

[10.] Taking into account the diversity of pracsce the Member States as regards
the verification of compatibility;

RECOMMENDS that Member States, taking into accothrg examples of good
practice appearing in the appendix:

l. ensure that there are appropriate and effeatieehanisms for systematically
verifying the compatibility of draft laws with th@onvention in the light of the
case-law of the Court;

Il. ensure that there are such mechanisms forfysregi whenever necessary the
compatibility of existing laws and administrativeraptice, including as
expressed in regulations, orders and circulars;

lll.  ensure the adaptation, as quickly as possildaws or administrative practice
in order to prevent violations of the Convention.

INSTRUCTS the Secretary General of the Council oirdpe to ensure that the
necessary resources are made available for pr@ggetance to Member States which
request help in the implementation of this Reconaaéon.

Draft Appendix

Introduction

1. Notwithstanding the reform, resulting froRrotocol No. 11 of the control
system established under the European Convention Homan Rights (“the
Convention”), the number of applications submittedhe European Court of Human
Rights (“the Court”) is increasing steadily, givimige to considerable delays in the
processing of cases.

2. This development reflects a greater ease ofsadoethe European Court, as well
as the constantly improving human rights proteciioriEurope,but it should not be
forgotten that it is the Parties to the Conventiwhich, in accordance with the principle
of subsidiarity, remain the prime guarantors of fiigats laid down in the Convention.
According to Article 1 of the Convention, “The Higtontracting Parties shall secure to
everyone within their jurisdiction the rights ang@ddoms defined in Section | of this
Convention”. It is thus at national level that tmest effective and direct protection of
the rights and freedoms guaranteed in the Convensioould be ensured. This
requirement concerns all State authorities, ini@agr the courts, the administration
and the legislature.



25 DH-PR(2004)003

3. The prerequisite for the Convention to protect haméghts in Europe
effectively is that States give effect to the Camian in their legal ordersn the light

of the case-law of the Court. This implies, notalthat they should ensure that laws
and administrative practice conform to it.

4. The Recommendation encourages States to seeapamsms allowing for the
verification of compatibility with the Conventionf doth draft laws and existing
legislation, as well as administrative practiceamples of good practice are set out
below. The implementation of the Recommendatiorukhoontribute to the prevention
of human rights violations in the Member Stateg] eonsequently help to restrain the
influx of cases reaching the Court.

Verification of the compatibility of draft laws

5. It is recommended that Member States establistematic verification of the
compatibility with the Convention of draft laws,pegially those which may affect the
rights and freedoms protected by it. It is a crupm@nt: by adopting a law verified as
being in conformity with the Convention, the Stage€luces the risk that a violation of
the Convention has its origin in that law and tegt Court will find such a violation
Moreover, the State thus imposes on its administraa framework in line with the
Convention for the actions it undertakes vis-aexisryone within its jurisdiction.

6. Council of Europe assistance in carrying out trerification may be envisaged
in certain cases. Such assistance is already biailgarticularly in respect of draft laws
on freedom of religion, conscientious objectioreefiom of information, freedom of
association, etc. It is nonetheless for each Stattecide whether or not to take into
account the conclusions reached within this frantewo

Verification of compatibility of laws in force

7. Verification of compatibility should also larried out, where appropriate, with
respect to laws in force. The evolving case-lawtled Court may indeed have
repercussions foa law which was initially compatible with the Com¢®n or which
had not been the subject of a compatibility chetwdrgo adoption.

8. Such verification proves particularly importamtrespect of lawsouching upon

areas where experience shows that therepargcularrisk of human rights violations,
such agolice activities, criminal proceedings, conditiafsdetention, rights of aliens,
etc.

Verification of the compatibility of administratiyaractice

9. This Recommendation also covers, wherever naggsthe compatibility with
the Convention of regulations issued by the adration, and therefore aims at
ensuring that it respects human rights in its dailgctice. It is indeed essential that
bodies, notably those with powers enabling thenrestrict the exercise of human
rights, have all the necessary resources to ensure thiatattivity is compatible with
the Convention.
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10. It has to be made clear that the Recommendaii®m covers administrative
practice which is not attached to the text of autaigon. It is of utmost importance that
States ensure verification of their compatibilitigiwthe Convention.

Procedures allowing follow-up of the verificationdertaken

11. In order for verification to have practical exfts and not merely lead to the
finding that the provision concerned is incompatibiith the Convention, it is vital that
Member States draw consequences resulting fronkithaisof verification.

12. The Recommendation emphasises the need for BfeBthtes to act to achieve
the objectives it sets down. Thus, after verifizati Member States should, when
necessary, promptly take the steps required to fjwddeir laws and administrative
practice in order to make them compatible with @mvention. In order to do so, and
where this proves necessary, they should improvesebr up appropriate revision
mechanisms which should systematically and prompty used when a national
provision is found to be incompatible. Howevershbuld be pointed out that often it is
enough to proceed to changes in case law and eaati order to ensure this
compatibility. In certain Member States compatibility may be eaduhrough the non-
application of the offending legislative measures.

13.  This capacity for adaptation should be faat#itt and encouraged, particularly
through the rapid and efficient dissemination af thdgments of the Court to all the
authorities concerned with the violation in questiand appropriate training of the
decision-takers. The Committee of Ministers has oty two specific
Recommendations to these important aspects: onethen publication and the
dissemination in the Member States of text of tleav@ntion and the case-law of the
Court (Rec (2002)13) and the other on the Conveniio university education and
professional training (Rec(2004)...).

14. When a court finds that it does not have tbwgr to ensure the necessary
adaptation because of the wording of the law dtestaertain States provide for an
accelerated legislative procedure.

15.  Within the framework of all that precedes, tmmsiderations below could be
taken into account.

Examples of good practice

16. Each Member State is invited to give informatias to its practice and its
evolution, notably by informing the General Seareataof the Council of Europe. The
latter will, in turn, periodically inform all MemlveStates of existing good practice.

|. Publication, translation, dissemination and i@ on the human rights protection
system

17.  As a preliminary remark, one should recall #f¢ctive verification demands
first appropriate publication and disseminationtla¢ national level, in particular
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through electronic means the language(s) of the Country, of the Convanaind the
relevant case-law of the Court, and the developn@ntiniversity education and
professional training programmes in human rights.

Il. Verification of draft laws

18. Systematic supervision of draft laws is gelheraarried out both at the
executive and at the parliamentary level, and ieddpnt bodies are also consulted.

- By the executive

19. In general, verification of conformity with th@onvention and its Protocols
starts within the Ministry which initiated the drdéw. In addition, in some Member
States special responsibility is entrusted to @oertainistries or departments, for
example, the Chancellery, the Ministry of Justiced/ar the Ministry of Foreign
Affairs, to verify such conformity. Some Member t8& entrust the Agent of the
Government to the Court in Strasbourg, among dilnestions, with seeking to ensure
that national laws are compatible with the prowisi@f the Convention. The Agent is
therefore empowered, on this basis, to submit walsdaor the amendment of existing
laws or of any new legislation which is envisaged.

20.  The national law of numerous Member Statesiges that when a draft text is
forwarded to Parliament, it should be accompanigdab extensive explanatory
memorandum, which must also indicate and set owssiple questions under the
Constitution and/or the Convention. In some Menfhtes, it should be accompanied
by a formal statement of compatibility with the @ention. In one Member State, the
Minister responsible for the draft text has to i€grthat, in his or her view, the
provisions of the bill are compatible with the Cention, or to state that he or she is
not in a position to make such a statement, but lleaor she nevertheless wishes
parliament to proceed with the bill.

- By the Parliament

21. In addition to verification by the executivexamination is also undertaken by
the legal services of Parliament and/or its diffiéqgarliamentary committees.

- Otherconsultations

22. Other consultations to ensure compatibilitthwiuman rights standards can be
envisaged at various stages of the legislative gg®dn some cases, consultation is
optional. In others, notably if the draft law ikdly to affect fundamental rights,
consultation of a specific institution, for examplhe Conseil d’Etatin some Member
States, is compulsory as established by law. l{Gbgernment has not consulted when
it should have, the text will be tainted by procedurregularity. If after having
consulted it decides not to follow the opinion iiged, it assumes the political and legal
consequences that may result from such a decision.

23.  Optional or compulsory consultation of non-gai bodies competent in the
field of human rights is also often foresedinese may in particular be independent
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national institutions for the promotion and protectof human rights, the Ombudsmen,
or local or international non-governmental orgatiises, or the Bar, etc.

24.  Council of Europe experts or bodies, notably BEuropean Commission for
Democracy through Law (“the Venice Commission”),yniee asked to give an opinion
on the compatibility with the Convention of dradtws relating to human right$his
request for an opinion does not replace an inteemamination of compatibility with
the Convention.

I1l. Verification of existing laws and administrativeaptice

25.  While Member States cannot be asked to veys$yesnatically all their existing
laws, regulations and administrative practice, ayrbe necessary to engage in such an
exercise, for example as a result of national egpee in applying a law or regulation
or following a new judgment by the Court againsttaer Member State. In a case of a
judgment that concerns it directly, by virtue oftidle 46, the State is under the
obligation to take the measures necessary to dyide

- By the executive

26. In some Member States, the ministry thatates legislation is also responsible
for verifying existing regulations and practicedjieh implies knowledge of the latest
developments in the case-law of the Court. In otdember Statesgovernmental
agencies draw the attention of independent bodieg, particularly courts, toertain
developments ithe case-lawThis aspect highlights the importance of initidueation
and continuous training with regard to the Convangystem. The competent organs of
the State have to ensuteatthose responsible in the local and central auilesriake
into account the Convention and the case-law oCiwert to avoid violations

- By the Parliament

27. Requests for verification of compatibility miag made within the framework of
parliamentary debates.

- By judicial institutions

28.  Verification may also take place within thenfivork of court proceedings
brought by individuals with legal standing to acteven by state organs, persons or
bodies not directly affected (for example beforastdutional courts).

- By independenton-judicial institutions

29. In addition to their other roles when seizedh®/government or the Parliament,
independentnon-judicial institutions, and particularly natidnastitutions for the
promotion and protection of human rights achbudsmen, play an important role in
the verification of how laws are applied (and, btathe Convention which is part of
national law).In some countries, these institutions may ailswer certain conditions
consider individual complaints and initiate ingagion their own accord. They strive to
ensure that deficiencies in existing legislatioa eorrected, and may for this purpose
send formal communications to the government oPtédudiament.



29 DH-PR(2004)003

Appendix VI

Draft Recommendation Rec(2004)...
of the Committee of Ministers to Member States
on the European Convention on Human Rights
in university education and professional training

(elaborated by the DH-PR at its"5feeting, 18-20 February 2004)

[1] The Committee of Ministers, in accordanceharticle 15.b of the Statute of
the Council of Europe,

[2.] Considering that the aim of the Council ofr&pe is the achievement of greater
unity among its members, and that one of the nmpbitant methods by which
that aim is to be pursued is the maintenance arttefurealisation of human
rights and fundamental freedoms;

[3.] Reiterating its conviction that the Conventifor the Protection of Human
Rights and Fundamental Freedoms (“the ConventiamQst remain the
essential reference point for the protection of aommights in Europe and
recalling its commitment to take measures in otdeguarantee the long term
effectiveness of the control system institutedhmsy €Convention;

[4.] Recalling the subsidiary character of theesusion mechanism set up by the
Convention, which implies, in accordance with itiéle 1, that the rights and
freedoms guaranteed by the Convention be proteictethe first place at
national level and applied by national authorities;

[5.] Welcoming in this context that the Conventines now become an integral part
of the domestic legal order of all State Parties;

[6.] Stressing the preventive role played by etlonain the principles inspiring the
Convention, the standards that it contains anaalse-law deriving from them;

[7.] Recalling that, while measures to facilitatevide publication and dissemination
in the Member States of the text of the Conven#od of the case-law of the
European Court of Human Rights (“the Court”) arg@artant in order to ensure
the implementation of the Convention at the natiéezel, as has been indicated
in Recommendation (2002)1& is crucial that these measures be supplemented
by others in the field of education and trainingprder to achieve their aim;
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[8.] Stressing the particular importance of appiadp university education and
professional training programmes in order to endted the Convention is
efficiently applied, in the light of the case-laftbe Court, notably in all sectors
responsible for law enforcement;

[9.] Recalling the Resolutions and Recommendatidn has already taken on
different aspects of the issue of human rights atioig, in particularResolution
Res(78)41on the teaching of human rights aRedsolution Res(78)4instituting
Council of Europe fellowships for studies and resean the field of human
rights; Recommendation Rec(79)1%h the promotion of human rights research
in the Member States of the Council of EuroBecommendation Rec(85ph
teaching and learning about human rights in schaselsvell as its Appendix
containing suggestions for teaching and learnirmpabuman rights in schools;

[10.] Recalling the role that may be played by thional institutions for the
promotion and protection of human rights and by -gowmernmental
organizations particularly in the field of trainiragj personnel responsible for
law enforcement, and welcoming the initiatives adly undertaken in this area;

[11.] Taking into account the diversity of traditis and practice in the Member States
as regards university education, professional itrgirand awareness-raising
regarding the Convention system;

RECOMMENDS that Member States:

l. ascertain that adequate university educati@hpaofessional training concerning
the Convention and the case-law of the Court ettisiational level and that such
education and training are included in particular

i as a component of the common-core curriculum of éad, as appropriate,
political and administrative science degrees, amat they are offered as optional
disciplines to those who wish to specialise;

) as a component of the preparation programmestifina or local examinations
for access to the various legal professions anthefinitial and continuous training
provided to judges, prosecutors and lawyers;

in the initial and continuous professional tramioffered to personnel in other
sectors responsible for law enforcement and/or éssgnnel dealing with persons
deprived of their liberty (for example, memberglod police and the security forces, the
personnel of penitentiary institutions and thathospitals), as well as to personnel of
Immigration services, in a manner that takes accoltheir specific needs;

Il. enhance the effectiveness of university edocatnd professional training in
this field, in particular by:

providing for education and training to be incagied into stable structures -
public and private - and be given by persons wigoad knowledge of the Convention
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concepts and the case-law of the Court as welldaqwate knowledge of professional
training techniques;

) supporting initiatives aimed at the training oésjalised teachers and trainers in
this field;

[ll.  encourage non-state initiatives for the praimo of awareness and knowledge of
the Convention system, such as the establishmerdpetial structures for
teaching and research in human rights law, moott@mmpetitions, awareness
raising campaigns.

INSTRUCTS the Secretary General of the Council afrdpe to transmit this
Recommendation to the governments of those Stad®e$ to the European Cultural
Convention which are not members of the Councitmfope.

Draft Appendix
Introduction

1. The Ministerial Conference held in Rome on 3Ndvember 2000 to
commemorate the H0anniversary of the European Convention on HumahtRi(“the

Convention”), invited the Member States of the Goumf Europe to take all

appropriate measures with a view to developing grdmoting education and
awareness of human rights in all sectors of socigtyparticular with regard to the
legal professioh®

2. This effort that national authorities are resjad to make is only a consequence
of the subsidiary character of the supervision raadm set up by the Convention,
which implies that the rights guaranteed by thev@otion be fully protected in the first
place at national level and applied by nationaharities? The Committee of Ministers
has already adopted Resolutions and Recommendateaimg with different aspects
of this issu&’ and encouraging initiatives that may be undertakenably by
independent national human rights institutions &l@Os, with a view to promoting
greater understanding and awareness of the Coowemtnd the case-law of the
European Court of Human Rights (“the Court”).

3. Guaranteeing the long-term effectiveness ofxbevention system is among the
current priorities of the Council of Europe and,tims context, the need for a better
implementation of the Convention at the nationakldas been found to be vital. Thus,
it appears necessary that all Member States erthateadequate education on the

8 European Ministerial Conference on Human Right€;df(2001)001, Resolution I1, § 40.

° See Atrticle 1 of the Convention.

% |n particular: Resolution Res(78)4bn the teaching of human rights af#solution Res(78)40
instituting Council of Europe fellowships for stedi and research in the field of human rights;
Recommendation Rec(79)ld the promotion of human rights research in themfder States of the
Council of EuropeRecommendation Rec(85pn teaching and learning about human rights ineishas
well as its Appendix containing suggestions foctéag and learning about human rights in schools.
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Convention is provided, in particular concerningdkeand law enforcement professions.
This might contribute to reducing, on the one hahd,number of violations of rights

guaranteed by the Convention resulting from insigfit knowledge of the Convention

and, on the other hand, the lodging of applicatiadsch manifestly do not meet

admissibility requirements.

4. This Recommendation refers to three complemgtyaes of action, namely (i)
the incorporation of appropriate education ancingj on the Convention and the case-
law of the Court, notably in the framework of unisi¢y law and political science
studies, as well as professional training of lemad law enforcement professions; (ii)
guaranteeing the effectiveness of the educatidrtraming, which implies in particular
a proper training for teachers and trainers; aiidtifie encouragement of initiatives for
the promotion of knowledge and/or awareness oCiievention system.

5. Bearing in mind the diversity of traditions gmectice in the Member States in
respect of university education, professional trgjnand awareness-raising regarding
the Convention, it is the Member States’ respofigibio shape their own education
programmes according to their respective natioitahigons, in accordance with the
principle of subsidiarity, while ensuring that te&ndards of the Convention are fully
presented.

University education and professional training

6. Member States are invited to ensure that apiatep education on the
Convention and the case-law of the Court, is inetlich the curricula of university law
degrees and Bar examinations as well as in theintanis training of judges,
prosecutors and lawyers.

- University education

7. It is essential that education on the Conventie fully incorporated in the
faculties of law programmes, not only as an indepeh subject, but also horizontally
in each legal discipline (criminal law, civil lavetc.) so that law students, whatever
their specialisation is, are aware of the implimasi of the Convention in their field
when they graduate.

8. The creation of post-graduate studies speethlia the Convention, such as
certain national master degrees or theurbpean Master in Human Rights and
Democratisatioh (E.MA) which involves 27 universities over 15 Eypean States, as
well as shorteruniversity programmes such as the summer coursdabfeoinstitut
international des droits de 'lhomme René CagSimasbourg) or those of tiiiropean
University Institutg Florence), should be encouraged.

- Professional training

9. Professional training should facilitate a betiecorporation of Convention
standards and the Court’s case-law in the reasaudogted by domestic courtstimeir

judgments. Moreover, legal advice which would beegito potential applicants by
lawyers having an adequate knowledge of the Cormerould prevent applications
that manifestly do not meet the admissibility regments. In addition, a better
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knowledge of the Convention by legal professiorsfisuld contribute to reducing the
number of applications reaching the Court.

10. Specific training on the Convention and iEnsgfards should be incorporated in
the programmes of law schools and schools for jsided prosecutors. This could
entail the organisation of workshops as part of phefessional training course for
lawyers, judges and prosecutors. Insofar as lawgegsconcerned, such workshops
could be organised at the initiative of Bar Asstiorgs, for instance. Reference may be
made to a current project within the InternatioBar Association to set up, with the
assistance of the Court, training for lawyers om riles of procedure of the Court and
the practice of litigationsas well as the execution of judgments. In certainntries,
the Ministry of Justicédnas the task of raising awareness and participatitige training

of judges on the case-law of the European Coulgggs in post may take advantage of
sessions of one or two days organised in theisgiction and of a traineeship of one
week every year; “justice auditors” (student judgese provided with training
organised within the judges’ national school (“€calationale de magistrature”)
Workshops are also organised on a regular basikeirframework of the initial and
continuous training of judges.

11. Moreover, seminars and colloquies on the Catiwe could be regularly
organised for judges, lawyers and prosecutors.

12. In addition, a journal on the case-law of @wurt could be published regularly
for judges and lawyers. In some Member StatesMhmstry of Justice publishes a

supplement containing references to the case lalweo€ourt and issues relating to the
Convention. This publication is distributed to @urts.

13. It is recommended that Member States ensua¢ tte standards of the

Convention be covered by the initial and continupusfessional training of other

professions dealing with law enforcement and deirerguch as security forces, police
officers and prison staff but also immigration seeg, hospitals, etc. Continuous
training on the Convention standards is particulariportant given the evolving nature
of the interpretation and application of these d#ads in the Court’s case-law. Staff of
the authorities dealing with persons deprived eirtfiberty should be fully aware of

these persons’ rights as guaranteed by the Comwveatid as interpreted by the Court in
order to prevent any violation, in particular oftisles 3, 5 and 8. It is therefore of
paramount importance that in each Member State tkeadequate training within these
professions.

14. A specific training course on the Conventiad #&s standards and, in particular,
aspects relating to rights of persons deprivedeirtliberty should be incorporated in
the programmes of police schools, as well as sehfwol prison warders. Workshops
could also be organised as part of continuousitrgiaof members of the police forces,
warders and other authorities concerned.

Effectiveness of university education and profassidraining

15. For this purpose, Member States are recomndetwleensure that university
education and professional training in this fiekl carried out within permanent
structures (state and private) by well-qualifiegicteers and trainers.
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16. In this respectraining teachers and trainers a priority. The aim is to ensure
that their level of knowledge corresponds with gwelution of the case-law of the
Court and meets the specific needs of each profegissector. Member States are
invited to support initiatives (research in fieldsvered by the Convention, teaching
techniques, etc.) aimed at guaranteeing a quahinihg of specialised teachers and
trainers in this sensitive and evolving field.

Promotion of knowledge and/or awareness of the Eoton system

17. Member States are finally recommended to emageu initiatives for the
promotion of knowledge and/or awareness of the €otion system. Such initiatives,
which can take various forms, have proved verytp@sin the past where they have
been launched and should therefore be encouraghtéimper States.

18. One example could be the setting-up of moairtc@ompetitions on the
Convention and the Court’'s case-law for law stuslanwolving at the same time
students, university professors and legal profesdso(judges, prosecutors, lawyers),
e.g. theSporrong and Lénnroth Competitiarganised in the Supreme Courts of the
Nordic countries, and the pan-European French-spgdkené CassirCompetition,
organised by the association Juris Ludi in the pgemof the Council of Europe.
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Appendix VII

Draft Resolution Res(2004)...
of the Committee of Ministers
on judgments revealing an underlying systemic prolgm

(elaborated by the DH-PR at its"5Beeting, 18-20 February 2004)

The Committee of Ministers, in accordancehnrticle 15.b of the Statute of
the Council of Europe,

Considering that the aim of the Council ofr&pe is the achievement of greater
unity among its members, and that one of the nmpbrtant methods by which
that aim is to be pursued is the maintenance artiefiurealisation of human
rights and fundamental freedoms;

Reiterating its conviction that the Conventifor the Protection oHuman
Rights and Fundamental Freedoms (“the Conventiom)st remain the
essential reference point for the protection of aommights in Europe and
recalling its commitment to take measures in otdeguarantee the long term
effectiveness of the control system institutedhmsy €onvention;

Recalling the subsidiary character of theesusion mechanism set up by the
Convention, which implies, in accordance with itidle 1, that the rights and
freedomsguaranteed by the Convention be protected in thet place at
national level and applied by national authorities;

Welcoming in this context that the Conventimais now become an integral part
of the domestic legal order of all State Parties;

Recalling that, according to Article 46 oftiConvention, the High Contracting
Parties undertake to abide by the final judgmeritthe Court in any case to
which they are parties and that the final judgmehtthe Court shall be

transmitted to the Committee of Ministers, whiclalsBupervise its execution;

Emphasizing the interest in helping the Statncerned to identify the
underlying problems and the necessary executiorsunes;

Considering that the execution of judgmentaild be facilitated if the existence
of a systemic problem is already identified in fisdgment of the Court;

Bearing in mind the Court’s own submissiontbis matter to the Committee of
Ministers session on 7 November 2002;
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INVITES the Court to:

- as far as possible, identify in its judgmentsliing a violation of the Convention
what it considers to be an underlying systemic j@mband the source of this
problem, in particular when it is likely to givese to numerous applications, so
as to assist States in finding the appropriateti®oluand the Committee of
Ministers in supervising the execution of judgments

- specially notify any judgment containing indicats of the existence of a
systemic problem and of the source of this problemh only to the State
concerned and to the Committee of Ministers, bab db the Parliamentary
Assembly, to the Secretary General of the CountilEarope and to the
Commissioner for Human Rights, and to highlight syodgments in an
appropriate manner in the data-base of the Court.



