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Introduction

1. The Committee of Experts for the ImprovementPobcedures for the Protection of
Human Rights (DH-PR) held its 46th meeting at themdn Rights Building in Strasbourg
(Directorate Room), from 7 to 10 September 1999e Timeeting was chaired by
Mr Carl Henrik EHRENKRONA (Sweden). The list of gaipants appears in Appendix |.
The agenda as adopted appears in Appendix Il.

2. During the meeting, the DH-PR in particular:
I. finalised the preparation of a draft recommeimhgttogether with a draft explanatory

report, on the re-examination or the re-openingeastain cases at domestic level following
judgments of th&uropean Court of Human Righlisem 3 of the agenda and Appendix Il1);

i. held an exchange of views and information vatrepresentative of the Registry of the
European Court of Human Rights on the recent dewedémts of the Court’s case-load and
procedure (item 2 of the agenda);

ii. held an exchange of views on the possible enhand the procedure to follow for a
revision of theCommittee of MinistersRules of Procedure, further to the entry intoctof
Protocol No. 11o theEuropean Convention on Human Rigfitem 4 of the agenda).

Iltem 1 of the agenda Opening of the meeting and adoption of the agenda
3. See introduction.
Item 2 of the agenda Exchange of views with a member of the Registryfathe

European Court of Human Rights, in particular on
developments concerning the Court's Rules of procede

4. The Deputy to the Registrar of the European CodirtHoman Rights, Mr W.
STRASSER, informed the Committee of the growing hanof cases submitted to the Court
and of the arrangements which the Registry had nadmpe therewith. He expressed the
Court’s preoccupation over the budgetary restmdionith which the Organisation is
confronted, especially at this moment in time wibe Court is in particular need of
strengthening its structures and human resources.

5. In the ensuing exchange of views reference wasrhcplar made to the importance
of ensuring that the Convention and the Court'sedaws are considered part of the
Contracting Parties’ domestic law : this would midstly reduce the number of applications
to the Court in Strasbourg, and, for those caseshmtould not be resolved at a national
level, it would allow the Court to base its exantioia on well-reasoned national decisions,
something which would facilitate its work. With theame aim, encouraging friendly
settlements could also lighten the workload of @wurt. Finally, efficient execution would

also help to prevent the repetition of violatiolready established.
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Agenda item 3 Preparation of a draft recommendation on reopenig or re-
examining certain cases at domestic level after jgpnents of the
European Court of Human Rights or decisions of th&€ommittee of
Ministers

6. The DH-PR continued its work of preparing thafdrecommendation concerning the
re-examination and reopening of certain cases atedtic level following decisions of the
Court and the Committee of Ministers. The Novemb@88 terms of reference frothe
CDDH will be found in documenDH-PR(99)1 The experts found, however, that the
reference to the decisions of the Committee of Mers in the title and the text is no longer
necessary. The judicial functions of the Commitédinisters under the former Article 32
of the Convention will in all likelihood have cedsby the time this recommendation is
adopted. This being said, it is understood thatpgheciples of this recommendation will
apply also to such cases, should any still be exednat that time. The DH-PR decided to
include this information in a footnote at the bewng of the draft recommendation.

7. The basis for the discussion was the draft regendation and draft explanatory
memorandum which the DH-PR working group had preduat its meeting in Strasbourg on
2 and 3 June 1999 (document GT-DH-PR(99)1, Appe&sdi¢ and V).

Examination of the draft recommendation (document GT-DH-PR(99)1, Appendix IV)

8. The chair of the working group, Mr R. BOCKER (Nerlands), said that while the
text was very similar to the one used as a disonsBasis at the A5DH-PR meeting, in
March 1999, the working group had decided to dedet or two phrases which had appeared
in square brackets and to give greater prominemcestitutio in integrum, i.e. ensuring that
the injured party was put in the same position@sihshe was before the violation. The text
pointed out that it was for the national authositie decide which measures were appropriate
in order to reach this result.

9. On this question, some of the experts thougitttiere might be a contradiction if the

text were to state, on the one hand, that thed2al@d such a discretion while on the other
hand re-examination or reopening were describechasdatory in some cases as being the
only way of achievingestitutio in integrum. In reply, it was explained that it was a fact of
international law that the State’s margin of disiore could become so narrow that only one
specific action could ensure respect for the olibbgeof result imposed on the State.

10. Some experts thought there should not be aggnar link between the first two
paragraphs in the preamble and suggested a teghvakbided creating such a link. In their
view, the exceptional measures to be taken in stases were not required of Contracting
Parties under Article 46 ECHR to abide by the judgta of the Court.

11. The expert from Turkey, with the support of teerts from France and Spain,
expressed the wish that his proposal for an alteenaext for the second paragraph of the
preamble appears in the meeting report. It readsllasvs:

“Bearing in mind that certain circumstances mayagnhe adoption of measures, other than
just satisfaction awarded by the Court in accordanth Article 41 of the Convention to
remedy the situation caused by the violation of @mavention, so that the injured party is
put, as far as possible, in the same situatiore&shh enjoyed prior to the violatioregtitutio

in integrum).”
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12.  The majority of experts preferred however tameaan the wording proposed by the
Working Group for the first two paragraphs of thhegmble.

13.  Another expert said that the text sometimemséeto use the terms "reopening'/"re-
examination" andrestitutio in integrum” interchangeably. In his view the text should coefi
itself to the first two as being the subject of tth@ft recommendation. In reply, it was
explained that the different terms were an attemoptspell out the logic of the draft
recommendation: the final aim was to achieve, asagapossiblerestitutio in integrum in
certain particularly serious cases, reopening egxgamination of the cases being the most
appropriate way of accomplishing that.

14. Some of the experts wondered whether the preashiould not expressly include a
particularly relevant passage from the Papamicloailms judgment of 31 October 1995, in
which the Court held:

"... ajudgment in which the Court finds a breach imposes on the respondent State a
legal obligation to put an end to the breach and make reparation for its consequences
in such a way as to restore as far as possible the situation existing before the breach”
(Papamichalopoulos v. Greece case of 31 October 1995, paragraph 34, Series A,
No0.330-B).

15. Others thought it preferable to refer to ityoim the explanatory memorandum, as the
working group had suggested (see paragraph 20 helow

16.  After this examination, the DH-PR adopted theftdtecommendation as reproduced in
Appendix 11l to this report.

Examination of the draft explanatory memorandum (document GT-DH-PR(99)1, Appendix

V)

17. The DH-PR considered the elements put forwgrthb working group for the draft
explanatory memorandum. These are reproduced iredgp V to the report GT-DH-PR
(99) 1. All references below refer to this text.

18.  With regard to terminology, the DH-PR decidedréfer systematically first to re-
examination of the case, this being the generientand then to re-opening of the
proceedings, the latter referring only to the raraination of judicial proceedings. It was also
deemed necessary to introduce this change to tieedfi the draft recommendation. In
addition, the DH-PR decided to replace the ternpllagnt" by "injured party" to reflect the
real situation of the individual concerned, nantbigt of an applicant who has won his or her
case.

19. Paragraphs 1, 5 and 8 of the text presentadebyVorking Group were adopted with
only stylistic changes.

20.  As regards paragraph 2 of this text, whicht@ioed in particular a quotation from the
above-mentionedPapamichalopoulos judgment (see paragraphs 14 and 15 above), certain
experts expressed concern about this referenaePdpamichalopoulos case did not concern
a question of re-examination. They also expressmabtd with regard to the other case
mentioned in the paragraph, tBecialist Party case, indicating that the case only dealt with a
very specific situation and did not set out any egah principles. Many other experts
considered, however, that these references werevam: the citation from the
Papamichalopoulos judgment only expressed a very firmly establishednciple of
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international law which the Court could not negleatthough the Socialist Party case dealt
with a specific situation, it clearly confirmed thanciple ofrestitutio in integrum, which had
furthermore been applied by the Committee of Mernstin a good number of other
resolutions. One expert suggested that the Cororerdystem contained such a specific
definition of the principle ofrestitutio in integrum that it was not proper to refer to this
principle in its general wording. After this debatiee DH-PR decided to retain the reference
to thePapamichalopoulos case, but to delete that to the Socialist Parsg @nd instead make
a more general reference to the application ofpitseciple of restitutio in integrum in the
Committee of Ministers’ resolutions.

21.  Several experts found paragraph 3 proposetidymorking Party redundant, but the
majority were of the view that this paragraph corgd some valuable information as to why
the recommendation was being elaborated. The DHI&dRded to maintain the essence of
this paragraph but to add the new text as a lastaht in paragraph 2.

22 . In order to take into account the specifiaaibns of common law countries it was
decided to change the wordsrlinary legislation » in paragraph 4 toexisting law ».

23.  Asregards paragraphs 6 and 7, the DH-PR fdundre logical to inverse their order.
The experts went on to have a lengthy discussian #se appropriate meaning of the terms
« re-examination » and «reopening ». Agreement emerged that re-examination was the
generic term. The working group's proposal to abgrsreopening as a special case of re-
examination involving a reconsideration of all ttepects of a case, was, however, eventually
abandoned in favour of a definition according toiakhthis term is reserved for judicial
proceedings. This new definition thereafter led E-PR to make certain changes in
paragraph 6 of the text proposed by the WorkingyPar

24.  The DH-PR slightly altered the wording of paegdh 10, so as to make clearer the
idea that, apart from serious criminal law situasiothe recommendation covers all other
situations in which it seems apparent that the neapiarantee the individual's rights and the
execution of the Court's judgment take precedenes the need to respect the principles
underlying legal certainty, notwithstanding the orance of these principles.

25.  Several experts thought that it was necessargualify the examples given in

paragraph 12, sub-paragraph (ii), by adding atethe of the text that, as the text of the
recommendation indicated, such shortcomings shbeldf sufficient gravity to cast serious
doubts on the result of domestic proceedings. ploposal was accepted.

26. Other experts stressed that paragraph 12 sleothldr dispense with examples, or
contain others, in order to avoid giving an incoetel impression of the nature of the
problems that the recommendation seeks to covepafticular, they suggested adding a
reference to the problems that would be causedrbgedural shortcomings related to the
composition, independence or subjective imparyiadit the domestic court. In addition, one
expert proposed adding an example about violatmingreedom of association (Art. 11
ECHR). However, the DH-PR considered it preferablémit itself to the examples chosen
by the Working Group, as the addition of new exasplespecially those concerning the
procedural shortcomings referred to, required leyngixplanations. Once again, the DH-PR
stressed that the examples mentioned in the sudgzgoh were merely illustrations, as was
appropriate for an explanatory memorandum. Thesescahould not be considered as the
only examples, or the most important.

27. Following this discussion, the expert from Taykwith the support of the expert from
France, expressed the wish that his proposal foali@nnative text for paragraph 12 of the
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explanatory memorandum, without examples, shoutetapin the meeting report. The text of
the expert from Turkey reads as follows:

“Sub-paragraph (ii) is intended to indicate, in tases where the above-mentioned conditions
are met, the kind of violations in which re-exantioa or reopening of the case will be of
particular importance”.

28. The DH-PR agreed to remove paragraph 14 frendthft explanatory memorandum.
There was no great need for this text and it predugn unnecessary doubt regarding the
willingness of the States to implement the Coyutigments.

29. The experts also agreed to remove the wordréssly" in paragraph 15. Many
experts felt that there should be more emphasiseglan the right of the injured parties to
submit themselves requests to the court or othgarorcompetent to gramestitutio in
integrum. Leaving this initiative to prosecutor or some astlauthority, which had perhaps
been the injured party's opponent in the domestcgedings, entailed the risk of obtaining
results that did not take sufficient account of thgired party’s interests. However, other
experts felt that it was necessary to respect tae$ different traditions in this area and that
such a right was not indispensible to ensure thatinterests of the injured parties were
protected. Some experts thought that it was noessy to consider this issue in the
explanatory memorandum. After discussion, the dspagreed, however, to strengthen the
text by replacing the expression "would suggesthwimplies”.

30.  With regard to the "mass cases" mentioned iagraph 16, the experts agreed to add
a phrase at the end of the paragraph, indicatiagdther measures, apart from re-opening,
may be necessary to comply with the Court's juddsmédne expert mentioned amnesty as an
example. Others referred to general measures suegialative changes.

31. Paragraph 17 gave rise to discussion, since $egal systems are not familiar with
the notion of "good faith third parties”. Moreovepme experts stressed that the third parties
affected by a re-opening were not necessarily gmrto the contested proceedings. The
example was given of a person who purchased in daild certain confiscated goods.
Various solutions were proposed and it was evelytagcided to delete the reference to the
impugned domestic proceedings and to note at tHeokthe first sentence that the rights to
be taken into account were above all those thabkead obtained in good faith.

32. A number of experts also asked whether it wagrapriate in an explanatory
memorandum to give indications regarding the casergvdomestic law did not deal with the
rights of third parties. The DH-PR agreed to remibwse indications.

33. Paragraph 18 of the Working Party’s text gase to a number of criticisms in that
some experts considered that the question of revi&edion should not arise if there had been
just satisfaction. It was pointed out, however,t timpractice the majority of cases of re-
examination took place after the Court had decithedquestion of just satisfaction and that
the whole idea behind the recommendation was #ré&ia violations could not be adequately
compensated by a simple finding of violation ouensof money. Some experts feared that the
first sentence could give the idea that re-exanmnatvas an alternative to the just
satisfaction. They stressed that just satisfagtioist remain the rule, and that re-examination
should continue to be an exceptional measure. Alaegly, they suggested its deletion. Other
experts thought that the first sentence contairstimg new and could for that reason be
deleted. The DH-PR agreed to remove the sentence.



7 DH-PR(1999)018

34. Following this examination, the DH-PR adoptbé text of the draft explanatory
memorandum as it is presented in Appendix Il ®phesent report.

* % %

35. Before leaving the item, the DH-PR decidedswbmit to the CDDH, for possible
adoption and transmission to the Committee of Mangs the texts of the draft
recommendation and explanatory memorandum reprodurcéppendix Ill. Herewith, the
DH-PR considers that it has fulfilled the missiamen to it by the CDDH. It notes that the
Secretariat will transmit the present report in eirfor the 47 meeting of the CDDH
(30 November — 3 December 1999), at which meetiegéd texts could be examined. The
Chairman of the DH-PR will participate at this megtand will, if necessary, present the
texts and furnish the CDDH with any clarificatiomkich might be called for.

Item 4 of the agenda The implementation of the judgments of the Europan
Court of Human Rights: preliminary exchange of vievs on
the revision of the Rules of Procedure of the Comrtiee of
Ministers concerning Article 54, further to the enty into
force of Protocol No. 11

36. Pursuant to the ad hoc terms of reference gteethe CDDH by the Ministers'
Deputies in December 1998 (see docuni@itPR (99)), the DH-PR undertook preliminary
work for a revision of the rules adopted by the @uttee of Ministers concerning Article 54,
further to the entry into force dProtocol N° 11 Taking account of the time spent at the
current meeting in examining item 3 of the agenda,DH-PR decided to devote part of its
next meeting (April 2000) to consideration of thegent item, whilst bearing in mind the fact
that the terms of reference were due to expire brD8cember 2000. At this point, an
exchange of views was held on the possible comtethie revision and on the procedure to be
followed to this end.

Possible content of therevision

37. The DH-PR took note of the document by the &adat outlining the practice of the
Committee of Ministers with regard to control ofeextion of the Court's judgments (DH-PR
(99) 13). On this matter, the Greek expert expksse strong reluctance of the authorities of
his country with regard to this document, as thx¢ aecorded a disproportionate place -a long
appendix- to a case concerning his country. Whitstepting that this case is important, the
expert believed that this should be done in an@pate manner in the body of the text (not
in the appendix, which should be removed), and oltlaer relevant examples should also be
mentioned. The DH-PR decided to adopt this approabliie expressing its preference for a
text that would develop the narrative section witha need to increase the number of
appendices.

38. The Secretariat noted these observations, wivimlld be taken into due account
during the preparation of the consolidated textt tbauld serve as a basis for future
discussions (see below: procedure to be followed).

39.  With regard to the possible content of thegiewvi that the DH-PR had been invited to
submit to the CDDH, a number of points were raisealddition to those already mentioned at
the 45th meeting (sd@H-PR (99) 9 agenda item 4, paragraph 40). It was agreedathtite
points raised at the 45th and 46th meetings woald fthe subject-matter of an in-depth
discussion at the DH-PR's 47th meeting (April 20@d)the basis of a consolidated document
to be prepared by the Secretariat.
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40.  The following additional points in particulaere raised at the present meeting:

- the problem of the very considerable number afesabefore the Committee of
Ministers; the need to identify what would facitéaheir handling;

- definition of modalities of payment of the justtisfaction and of default interest;

- arrangements to inform the injured party abollb¥o-up to be given to his or her
case within the Committee of Ministers;

- transparency on the part of the Committee of Mers concerning its activities on
execution of the Court's judgments; for the momeanfidentiality remains the rule,

although, on the one hand, the Committee had ded¢menove towards transparency
in other areas of its work, and on the other haadtocol N° 11 emphasised
disclosure of proceedings;

- the introduction of greater clarity in the use ioferim resolutions, which were
currently used for a variety of purposes, e.g.espond to public interest, to provide
guidance to governments on the manner of fulfillingir obligations or to express the
Committee of Ministers' criticisms.

Procedure to be followed

41. The DH-PR decided to direct the Secretariatoroperation with the Chair, to draw
up a consolidated document containing preliminains for discussion during elaboration
of a draft revised version of the Rules of the Cott@a of Ministers at the DH-PR's 47th
meeting (12-14 April 2000). At that date, the DH-RRuld decide on the composition of a
planned working group to continue preparation of tiraft text. At its 48th meeting
(beginning of September 2000), the DH-PR would detepthis text and submit it to the
CDDH for possible adoption at the latter's 49th timge(3-6 October 2000). The DH-PR was
aware of the relatively short time period availatweit. It would do everything possible to
ensure that the CDDH could fulfil the terms of refece in good time, i.e., by 31 December
2000.

Iltems 5, 6 and 7 of the agenda Publication and circulation of the case-law of tle
Convention organs in the Contracting States

Exchange of views on the Council of Europe Human
Rights Commissioner

Other business:
- Other questions relating to the new Court

-Hudoc Databases
42. In view of lack of time, the examination of skeitems was postponed to the next
meeting.
Item 8 of the agenda Items for the next meeting

43. The DH-PR decided to inscribe the followingmteon its agenda for the next meeting:
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(). Continuation of the revision of the Rules abgedure of the Committee of Ministers,
further to the entry into force of Protocol No.BECHR

().  Publication and circulation of the practicethe Convention organs in the Contracting
States

(i) Information concerning the Council of Europeiman Rights Commissioner

(iv)  Information concerning development in the ftiooing of the new European Court of
Human Rights.

Item 9 of the Agenda Dates of the next meetings

44. Subject to approval of the CDDH, the DH-PR dedion the following dates for its next
meetings:

- 47th meeting: 12 — 14 April 2000.
- Meeting of a Working Group : [ ... June 2000]
- 48" meeting : 6-8 September 2000
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Appendix | / Annexe |

LIST OF PARTICIPANTS /
LISTE DE PARTICIPANTS

ALBANIA/ALBANIE
Mr Genti BENDO, Programme Co-ordinator, Departmémt EuroAtlantic Cooperation,
Ministry of Foreign Affairs, Bd "Zhan d'Ark", No ZBTIRANA

ANDORRA/ANDORRE
/

AUSTRIA / AUTRICHE
Ms Brigitte OHMS, Deputy to the Head of Divisionrfinternational Affairs and General
Administrative Affairs, Bundeskanzleramt-Verfasssaignst, Ballhausplatz 2, 1014 WIEN

BELGIUM / BELGIQUE

Mme Nathalie LECLERCQ, Conseiller adjoint, Ministate la Justice, Direction générale de la
legislation pénale et des droits de I'hnomme, Serdes Droits de 'Homme, Boulevard de
Waterloo 115, B-1000 BRUXELLES

BULGARIA/BULGARIE
Mr Ventzislav IVANOV, Director General of Internatial Organizations and Human Rights,
Ministry of Foreign Affairs, 2 Alexander Zhendov,sSOFIA - 1113

CROATIA/CROATIE
Mr Branko SOCANAC, Head of Human Rights Departméfijistry of Foreign Affairs, Trg
N.S. Zrinskog 7-8, 10000 ZAGREB

CYPRUS / CHYPRE
Mr Demetrios STYLIANIDES, Former President Suprer@®urt, 3 Macedonia street,
Lycavitos, NICOSIA

CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mr Karel HEJC, Director, Human Rights Departmentnistry of Foreign Affairs, Loretanské
Namesti 5, 118 00 PRAGUE 1

DENMARK / DANEMARK
Ms Christina Toftegaard NIELSEN, Head of Sectionnistry of Justice, Slotsholmsgade 10,
DK-1216 COPENHAGEN K

ESTONIA / ESTONIE
Mr Marten KOKK, Director of Human Rights Divisiohggal Department, Ministry of Foreign
Affairs, Ravala pst 9, 15049 TALLINN

FINLAND / FINLANDE
Mr Arto KOSONEN, Director, Co-agent for the govemmh Legal Department, Ministry of
Foreign Affairs, P.O. Box 176, SF-00161 HELSINKI

FRANCE
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M. Pierre BOUSSAROQUE, Secrétaire du Ministere alésires étrangeres, 37 Quai d'Orsay,
75007 PARIS

GEORGIA/GEORGIE
Mr Gela BEZHUASHVILI, Director, International Law épartment, Chitadze Str. 6, 380018
TBILISI

GERMANY / ALLEMAGNE
Mrs Susanne MADRICH, Adviser, RegierungsdirektorBByundesministerium der Justiz,
Heinemannstr. 6, 53175 BONN

GREECE / GRECE
Mr Linos-Alexander SICILIANOS, Assistant Professbiiversity of Athens, Department of
International Studies, 14 Sina Street, 10672 ATHENE

HUNGARY / HONGRIE
Mr Lipot HOLTZL, Deputy Secretary of State, Minigtof Justice, Kossuth Ter 4., H-1055
BUDAPEST

ICELAND / ISLANDE
Ms Bjorg THORARENSEN, Director of Police and JudicAffairs, Arnarhvali, Ministry of
Justice, 150-REYKJAVIK

IRELAND / IRLANDE
Mr James GAWLEY, Legal Adviser to the Council ofrepe and Human Rights Sections,
Department of Foreign Affairs, 80 St Stephen's GréeL-DUBLIN 2

ITALY /ITALIE
Mr Gerardo SABEONE, Magistrate, Legislative seryibbnistry of Justice, Via Arenula 70,
00186 ROMA

REPUBLIC OF LATVIA /REPUBLIQUE DE LETTONIE
Mrs leva BILMANE, Head of International Law Divisip Ministry of Foreign Affairs, Brivibas
Bvld 36, RIGA Lv-1395

LIECHTENSTEIN
apologised/excusé

LITHUANIA / LITUANIE

Mr Darius GAIDYS, Head of International Economic eaties Subdivision, Legal and
International LawDepartment, Ministry of Foreign féifs, J. Tumo-Vaizganto 2, 2600
VILNIUS

LUXEMBOURG
Mme Andrée CLEMANG, Conseiller de Direction, Mirést de la Justice, 16 boulevard Royal,
L-2934 LUXEMBOURG

MALTA / MALTE
Dr Patrick VELLA, Judge, The Law Courts, RepubltceBt, VALLETTA

REPUBLIC OF MOLDOVA/REPUBLIQUE DE MOLDAVIE
M. Vitalie NAGACEVSCHI, Directeur, Direction Agentgouvernemental et relations
internationales, 31 August, 82, MD 2012 CHISINAU
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NETHERLANDS [ PAYS-BAS
Mr Roeland BOCKER, Ministry of Foreign Affairs, DefpJZ/IR P.O. Box 20061 - 2500 EB
THE HAGUE

NORWAY / NORVEGE
Mr Eirik Heggstad VINJE, Senior Executive Officdregislation Department of the Royal
Norwegian Ministry of Justice, Post Box 8005 DegQ®B0 OSLO

POLAND / POLOGNE
Mr Krzysztof DRZEWICKI, Agent of the Government gputy Permanent Representative of
Poland to the Council of Europe, 2 rue Geiler, B&E¥STRASBOURG

Mr Andrzej KALINSKI, Legal Adviser, Ministry of Fagign Affairs, Al. J. Ch. Szucha 23, 00-
580 WARSAW

PORTUGAL
Mr Anténio HENRIQUES GASPAR, Procurador-Geral Adjin Procuradoria Geral da
Republica, 140, rua da Escola Politecnica, P -11880A CODEX

ROMANIA / ROUMANIE

M. Corneliu-Liviu POPESCU, Conseiller du Ministre ¢h Justice, Agent du Gouvernement
roumain aupres de la Cour européenne des droiteateme, Ministere de la Justice, 17, rue
Apolodor, 5e Secteur, RO-70 663 BUCAREST

RUSSIAN FEDERATION / FEDERATION DE RUSSIE

M. Yuri BERESTNEV, Chef du Bureau de I'Agent dd-dération de Russie auprés de la Cour
européenne des Doits de 'Homme, oulitsa llynké, g6d.20 GGPU, Présidenta Rossii, 103
132 MOSCOW

SAN MARINO / SAINT MARIN
/

SLOVAKIA / SLOVAQUIE
Mr Fedor ROLL, Human Rights Section, Ministry ofrEmgn Affairs, Department for Human
Rights, Hlboka cesta 2, 833 36 BRATISLAVA

SLOVENIA/SLOVENIE
Mme Marija KRISPER KRAMBERGER, Juge a la Cour SapeéVrhovno Sodi& Republike
Slovenije, Tavarjeva 9, 1000 LJUBLJANA

SPAIN / ESPAGNE

M. Francisco Javier BORREGO BORREGO, Avocat deatEChef du Service Juridique
aupres de la Commission et la Cour européenneBraés de 'Homme, Ministere espagnol de
la Justice, Calle Ayala 5, ES - 28001 MADRID

SWEDEN / SUEDE
Mr Carl Henrik EHRENKRONA,_Chairman/Présidemtigh Court Judge, Vice-Chairman of
Chamber, Svea Court of Appeal, Svea hovratt, aBb%,2290, S-103 17 STOCKHOLM

Ms Ylva OSVALD, Legal Adviser, Ministry for ForeigAffairs, S-103 39 STOCKHOLM

SWITZERLAND / SUISSE
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M. Frank SCHURMANN, Chef de Section, Section desitdrde I'hnomme et du Conseil de
I'Europe, Office fédéral de la justice, Départemfédiral de Justice et Police, Taubenstrasse
16, CH - 3003 BERNE

"The former Yugoslav Republic _of Macedonia"/"L'Ex-R épublique yougoslave de
Macédoinge'

Mr Zoran TODOROV, Third Secretary, Human Rights Bayment , Ministry of Foreign
Affairs, Dame Gruev, St. No 4 and 6, 91000 SKOPJE

TURKEY / TURQUIE

Mr Oguz ATES, Director, Department of the Europé&aourt of Human Rights, Ministry of
Foreign Affairs, Daire Baskani, Disisleri Bakanli@k Bina), Ziya Bey Caddesi, 3. Sokak No.
20, 06100 Balgat/ANKARA

Mile Alev GUNYAKTI, Adjoint au Représentant permamele la Turquie auprés du Conseil de
I'Europe, 23, boulevard de I'Orangerie, F-67000 S8SROURG

UKRAINE
Mr Oleg SEMENENKO, Second Secretary, Euro-Atlamtiiegration Department, Ministry of
Foreign Affairs, 1, Mykhaylivskg sq., KYIV, 252018
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- Draft agenda

DH-PR (99) OJ 2

2.

[Exchange of views with the Registrar of the Europan Court of Human Rights, in
particular on the developpements concerning the Rak of procedure of the Court]

Rules of procedure of the European Court of HuRights

Preparation of a draft Recommendation on reopenig or re-examination of certain
cases at domestic level following judgements of tieuropean Court of Human
Rights and decisions of the Committee of Ministers

Terms of reference given by the CDDH to the DH-PR6dNovember1998, of which the
Ministers Deputies took note at their §58eeting
(16-17 December 1998)

DH-PR (99) 1

Report of the 45th meeting of the meeting of& PR
(16-19 March 1999)

DH-PR (99) 9

Report of the meeting of the Working Group of Bié-PR

Reopening of proceedings : overview of relatetional legislation and case-law (new
document, July 1999)
DH-PR (99) 10

Extract of the report of the 46th meeting of @i2DH
(22-25 June 1999)
DH-PR (99) 11

The implementation of the judgements of the Euggean Court of Human Rights :
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Appendix [lI

Draft Recommendation and draft explanatory memorandim
concerning the re-examination or reopening of certa cases at domestic level
following judgments of the European Court of HumanRights:

[Text adopted by the DH-PR at its4feeting (7-10 September 1999)]

Preamble

a. Noting that under Article 46 of the Conventiom lduman Rights and Fundamental
Freedoms (“the Convention”) the Contracting Partiage accepted the obligation to abide by
the final judgment of the European Court of Humaghis (“the Court”) in any case to which
they are parties and that the Committee of Minssgérall supervise its execution;

b. Bearing in mind that in certain circumstances #ibove-mentioned obligation may
entail the adoption of measures, other than jussfaation awarded by the Court in
accordance with Article 41 of the Convention andgemeral measures, to remedy the
situation caused by the violation of the Convent®m that the injured party is put, as far as
possible, in the same situation as he or she etj@y®r to the violation rstitutio in
integrum);

C. Noting that it is for the competent authorit@sthe respondent State to decide what
measures are most appropriate to achiestetutio in integrum, taking into account the means
available under the national legal system;

d. Bearing in mind, however, that the practice bé tCommittee of Ministers in
supervising the execution of the Court's judgmeiiisws that in exceptional circumstances
the re-examination of a case or a reopening ofgaings has proved the most efficient, if
not the only, means of achievinggtitutio in integrum;

Operative part

1. In the light of these considerations the ConingcParties are invited to ensure that
there exist at national level adequate possilslitee achieve, as far as possibilestitutio in
integrum;

2. The Contracting Parties are, in particular, enaged to examine their national legal
systems with a view to ensuring that there existjadte possibilities of re-examination of the
case, including reopening of proceedings, in instanwhere the Court has found a violation
of the Convention, especially where:

() the injured party continues to suffer very sed negative consequences because of the
outcome of the domestic decision at issue, whiehrat adequately remedied by the just
satisfaction and cannot be rectified except byxay@nation or reopening, and

! Considering that the judicial functions of the Quittee of Ministers under the former Article 32 thie
Convention will in all likelihood have ceased wh#ris recommendation is adopted, no mention of the
Committee of Ministers decisions is made. It isenstbod, however, that the principles of this reg@mndation
will apply also to such cases, should any still be examinedaatitne.
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(ii) the judgment of the Court leads to the conidnghat

(a) the impugned domestic decision is on the meatdrary to the Convention, or

(b) the violation found is based on procedural mriar shortcomings of such gravity that a
serious doubt is cast on the outcome of the dompsiceedings complained of.

* % %

DRAFT EXPLANATORY MEMORANDUM

Introduction

1. The Contracting Parties to the Convention engydiscretion, subject to the
supervision of the Committee of Ministers, as tavhihey comply with the obligation in
Article 46 of the Convention “to abide by the fipatigment of the Court in any case to which
they are parties.”

2. The Court has held: “a judgment in which the €dunds a breach imposes on the
respondent State a legal obligation to put an entheé breach and make reparation for its
consequences in such a way as to restore as fawsatble the situation existing before the
breach” (see inter alia the Court’s judgment inRapamichal opoul os case against Greece of

31 October 1995, paragraph 34, Series A 330-B). Cbert was here expressing the well-
known international law principle afestitutio in integrum, which has also frequently been
applied by the Committee of Ministers in its resmlas. In this context, the need to improve
the possibilities under national legal systemsrsueerestitutio in integrum for the injured
party has become increasingly apparent.

3. Although the Convention contains no provisiopasing an obligation on Contracting
Parties to provide in their national law for theeseamination or reopening of proceedings, the
existence of such possibilities have, in speciaturnstances, proven to be important, and
indeed in some cases the only, means to achestiéutio in integrum. An increasing number
of States have adopted special legislation progidion the possibility of such re-examination
or reopening. In other States this possibility basn developed by the courts and national
authorities under existing law.

4. The present recommendation is a consequendeesé tdevelopments. It invites all

Contracting Parties to ensure that their legalesyst contain the necessary possibilities to
achieve, as far as possiblesstitutio in integrum, and, in particular, provide adequate
possibilities for re-examining cases, includingpeoing proceedings.

5. As regards the terms, the recommendation ugesXamination” as the generic term.
The term “reopening of proceedings” denotes thepeammg of court proceedings, as a
specific means of re-examination. Violations of @@nvention may be remedied by different
measures ranging from administrative re-examinatbra case (e.g. granting a residence
permit previously refused) to the full reopening joélicial proceedings (e.g. in cases of
criminal convictions).

6. The recommendation applies primarily to judigedceedings where existing law may
pose the greatest obstacles to new proceedings.rdd@mmendation is, however, also
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applicable to administrative or other measuresrocgedings, although such legal obstacles
will usually be less important in these areas.

7. There follow, first, specific comments relatittgthe two operative paragraphs of the
recommendation and, secondly, more general commengsiestions not explicitly dealt with
in the recommendation.

Comments on the oper ative provisions

8. Paragraph 1 sets out the basic principle betmiedecommendation that all victims of
violations of the Convention should be entitledfaasas possible, to an effectivestitutio in
integrum. The Contracting Parties should, accordingly, neMieeir legal systems with a view
to ensuring that the necessary possibilities exist.

9. Paragraph 2 encourages States which have re@dglrdone so, to provide for the
possibility of re-examining cases, including reapgnof domestic proceedings, in order to
give full effect to the judgments of the Court. Tjeragraph also sets out those circumstances
in which re-examination or reopening is of speo@bortance, in some instances perhaps the
only means, to achievestitutio in integrum.

10.  The practice of the Convention organs has detrated that it is primarily in the field
of criminal law that the re-examination of a caseluding the reopening of proceedings, is
of the greatest importance. The recommendatiomoever, not limited to criminal law, but
covers any category of cases, in particular thedisfging the criteria enumerated in sub-
paragraphs (i) and (ii). The purpose of these afdit criteria is to identify those exceptional
situations in which the objectives of securing tlghts of the individual and the effective
implementation of the Court’s judgments prevail rothee principles underlying the doctrine
of resjudicata, in particular that of legal certainty, notwithsting the undoubted importance
of these principles.

Sub-paragraph (i) is intended to cover the sitmatitowhich the injured party continues to
suffer very serious negative consequences, nobtapabeing remedied by just satisfaction,
because of the outcome of domestic proceedinggplies in particular to persons who have
been sentenced to lengthy prison sentences andarehsitill in prison when the Convention
organs examine the “case”. It applies, howevem atsother areas, for example, when a
person is unjustifiably denied certain civil or pichl rights (in particular in case of loss of, or
non-recognition of legal capacity or personalitgnkruptcy declarations or prohibitions of
political activity), if a person is expelled in Yadion of his or her right to family life or if a
child has been unjustifiedly forbidden contactshwhis or her parents. It is understood that
there must exist a direct causal link between tb&ation found and the continuing suffering
of the injured party.

12.  Sub-paragraph (i) is intended to indicatetha cases where the above-mentioned
conditions are met, the kind of violations in whighexamination of the case or reopening of
the proceedings will be of particular importancgamples of situations aimed at under item
(a) are criminal convictions violating Article 10edause the statements characterised as
criminal by the national authorities constitute ifiegate exercise of the injured party's
freedom of expression or violating Article 9 beaatise behaviour characterised as criminal
is a legitimate exercise of freedom of religionaiwles of situations aimed at under item (b)
are where the injured party did not have the time facilities to prepare his or her defence in
criminal proceedings, where the conviction was tase statements extracted under torture
or on material which the injured party had no paotsy of verifying, or where in civil
proceedings the parties were not treated with dgpact for the principle of equality of arms.
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Any such shortcomings must, as appears from thedethe recommendation itself, be of
such a gravity that serious doubt is cast on theomue of the domestic proceedings.

Other considerations

13.  The recommendation does not deal with the proldf who ought to be empowered
to ask for reopening or re-examination. Considetirag the basic aim of the recommendation
IS to ensure an adequate protection of the victohscertain grave violations of the
Convention found by the Court, the logic of thetegs implies that the individuals concerned
should have the right to submit the necessary stgu® the competent court or other
domestic organ. Considering the different tradgiofthe Contracting Parties, no provision to
this effect has, however, been included in themenendation.

14.  The recommendation does not address the sgmolalem of “mass cases”, i.e. cases
in which a certain structural deficiency leads togi@eat number of violations of the
Convention. In such cases it is in principle beft o the State concerned to decide whether
or not reopening or re-examination are realistitutsans or, whether other measures are
appropriate.

15.  When drafting the recommendation it was recsgphthat reopening or re-examination
could pose problems for third parties, in particdoen these have acquired rights in good
faith. This problem exists, however, already in dipplication of the ordinary domestic rules
for re-examination of cases or reopening of thecgedings. The solutions applied in these
cases ought to be applicable, at leagtatis mutandis, also to cases where re-examination or
reopening was ordered in order to give effect tigjuents of the Court.

16. In cases of re-examination or reopening, inctwtthe Court has awarded some just
satisfaction, the question of whether, and if smwht should be taken into account will be
within the discretion to the competent domesticrtoor authorities taking into account the
specific circumstances of each case.



