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Introduction
1.
The Committee of Experts for the Improvement of Procedures for the Protection of
Human Rights (DH-PR) held its 43rd meeting in the Human Rights Building in Strasbourg,
from 9-12 March 1998. The meeting was chaired by Mr Martin EATON (United Kingdom).
2.
The list of participants is in Appendix I. The agenda, as adopted, is in Appendix II. The
working papers are also mentioned in that appendix.
3.

During the meeting, the Committee in particular:

i.

finalised its exchange of views on the follow-up to comments made by the Steering
Committee for Human Rights (CDDH) concerning the implementation of Protocol No.
11 to the European Convention on Human Rights ("the Convention") and decided to
submit a number of additional comments to the relevant bodies (item 2 of the agenda);

ii.

continued its examination of the questions raised by the reopening of procedures before
domestic courts following decisions by the Convention organs (item 3 of the agenda);

iii.

continued its examination of questions relating to the publication of the Court's
judgments in Contracting States (item 4 of the agenda);

iv.

organised its future activities.

Item 1 of the agenda: Opening of the meeting and adoption of the agenda
4.
Mr Pierre-Henri IMBERT, Director of Human Rights, impressed on the Committee the
great interest attached to its present work. Following the adoption of Protocol No.11, it was
important for the intergovernmental experts to examine in detail the questions arising from the
implementation of the Court's judgments. He trusted that the Secretariat would be given the
necessary human resources to discharge its tasks.
Item 2 of the agenda: Follow-up to comments made by the CDDH concerning the
implementation of Protocol No. 11 to the Convention
5.
In the light of the comments made in October 1997 by the Steering Committee for
Human Rights (document CDDH (97) 41, paragraphs 59-64), the DH-PR conducted a final
exchange of views on the comments it had made in September 1997 concerning the "Model"
Rules of Procedure drawn up in May 1997 by the Informal Working Party on Protocol No. 11
(document CDDH (97) 22). The comments of the DH-PR are set out in document DH-PR (97) 3.
a.

Further discussions on the "Model" Rules of Procedure of the new Court
concerning requests for interpretation and revision of judgments

6.
By way of introduction, the Chairman pointed out that the corresponding provisions in
the existing rules had so far been little used, and he asked those members of the Committee who
had experience in this matter to pass it on to the Committee as a whole.
i.

Request for interpretation

7.
One expert proposed that the three year period laid down in Rule 67 of the "Model"
Rules of Procedure for requests for interpretation of a judgment be reduced to one year, that
period being sufficient to decide whether a judgment handed down by the Court was sufficiently
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clear or not. He also proposed that a panel of judges be made responsible, within the Chamber,
for deciding on the admissibility of such requests.
8.
Several experts seconded the proposal for a shorter period and for the creation of a panel
of judges to examine admissibility. With regard to the time period, several delegations
considered that the need for an interpretation of a judgment only became apparent more than a
year later, particularly by reason of the legislative changes which were sometimes necessary as
the result of a judgment, and which took longer than one year to implement following the Court's
decision.
9.
Several experts pointed out that, whatever the composition of the committee responsible
for assessing the admissibility of a request for interpretation, the interpretation itself must
emanate from the Chamber in its totality. These experts recalled that two stages therefore had to
be distinguished: first of all, the admissibility of the request is examined; then, if the request is
declared admissible, the Chamber interprets the judgment. These two stages are provided for in
paragraphs 3 and 4 respectively in Rule 67. According to these experts it might be suggested that
a limited number of judges should take part in examining the admissibility of the request (stage
covered by paragraph 3) and that all the Chamber's judges should take part in the interpretation
stage (paragraph 4). Wherever possible, the judges who had taken part in the decision should be
members of the Chamber interpreting the judgment.
10.
Some experts proposed that only the President of the Chamber concerned should be
given the task of deciding to reject a request for interpretation or revision on the ground that
there was no reason to warrant its consideration (Rule 67(3) and 68(3)). However, several
experts observed that, given the importance of such requests, which could touch on the merits of
the case, it would be inexpedient to entrust this responsibility to the President alone. It was
therefore decided to leave the texts as they stood but to suggest to the Court that the functions
assigned by these rules to the Chamber should in fact be discharged by a screening committee.
11.
Several experts asked how long it had taken for requests for interpretation to be received
once the Court had given judgment. The Secretariat informed the Committee that the time
elapsing in the few cases where a request for interpretation of the judgment had been made were
as follows:
-

Ringeisen case: judgment of 22 June 1972 (Series A, No. 15), request for interpretation
of 21 December 1972.

-

Allenet de Ribemont case: judgment of 10 February 1995 (Series A, No. 308), request
for interpretation of 20 July 1995.

-

Hentrich case: judgment of 3 July 1995 (Series A, No. 320-A), request for interpretation
of 10 July 1996.

12.
Thus the first two requests for interpretation had been submitted within a year following
the judgment in question, viz: 6 months after the Ringeisen judgment; 5 months and ten days
after the Allevet de Ribemont judgment; the third request (Hentrich judgment) had been made 12
months and seven days after judgment was given.
ii.

Request for revision

13.
The Secretariat informed the Committee that in the Pardo case (judgment of 20
September 1993; Series A, no. 261-B), a request had been made on 8 June 1995 for revision of
the judgment given on 20 September 1993. The request had been received on 18 September
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1995, ie. two years after the judgment. A case against Sweden (Gustaffsson judgment of 25 April
1996, Collection of Judgments and Decisions 1996-II) was at present pending; it also concerned
a request for revision made on 21 October 1996.
14.
The experts suggested that the expression "as appropriate" in Rules 67(4) and 68(4) of
the "Model" Rules of Procedure should be deleted as being superfluous.
b.

Exchange of views on Article 36(1) of the Convention (third-party intervention)

15.
The DH-PR held an exchange of views on the new Article 36(1) of the Convention
(third-party intervention), according to which "in all cases before a Chamber of the Grand
Chamber, a High Contracting Party one of whose nationals is an applicant shall have the right
to submit written comments and to take part in hearings". One expert stressed that the words
"before a Chamber or the Grand Chamber" had been added at the drafting stage in order to make
it clear that in any event the procedures before the benches of three judges were not covered.
16.
In this connection, the Chairman pointed out that at the CDDH's 43rd meeting (October
1997), one expert had drawn attention to the categorical nature of this wording and that the
CDDH had asked the DH-PR to revert to this question as appropriate. According to that expert,
the possibility of the State of nationality of the applicant intervening in a case should not be
automatic: it should be up to the Court to decide on the expediency of such an intervention and
decide whether or not to act upon it.
17.
While understanding this approach, which was furthermore adopted in other judicial
bodies such as the International Court of Justice or the Court of Justice of the European
Communities, the DH-PR considered that the wording of Article 36(1) was clear in respect of the
right it accorded to the State of nationality, which reflected the principle of diplomatic protection.
It was not for the Court's Rules of Procedure to deprive this Convention provision of its
substance along the lines of the proposal by the said expert.
18.
By contrast, with regard to Article 36(2) of the Convention, the DH-PR considered that
the situation was different. According to that Article, "The President of the Court may, in the
interest of the proper administration of justice, invite any High Contracting Party which is not a
party to the proceedings or any person concerned who is not the applicant to submit written
comments or take part in hearings". Here the Court had discretionary power to admit "thirdparty intervention".
19.
According to certain experts, it should be possible for such intervention to be limited by
the judges to the period after the decision on admissibility. Another expert, for his part,
considered that the possibility of according third-party intervention should also arise during the
admissibility stage.
20.
Following this exchange of views, the DH-PR decided to submit its various comments to
the new Court as matters on which to reflect, it being understood that the Court had discretionary
power with regard to third-party intervention, that power being clearly bestowed by Article 36(2)
of the Convention.
c.

Exchange of views on the flexibility needed by the Court to decide the size of its
Chambers (cf. Rule 27(2) of the "Model" Rules of Procedure)

21.
With regard to Rule 27(2) of the "Model" Rules of Procedure, the Chairman reminded
the meeting that the DH-PR had wanted to word the first sentence as follows: "Each [of the four
Chambers] shall consist of seven judges and at least one substitute judge". Document DH-
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PR(97)3, drawn up by the Secretariat and the Chairman in conjunction with the Chairman of the
CDDH, explained that the majority of DH-PR experts thought it preferable to replace the word
"additional" by the word "substitute", in order to reflect normal Convention practice, whereas
others would have preferred to keep the term "additional judge", which appeared to them to offer
greater flexibility in the composition of the Chambers. Following discussion, the DH-PR
believed that the wording prepared by the Secretariat and the Chairman was satisfactory. It came
to the same conclusion with regard to the comments on Rule 27(5) of the "Model" Rules of
Procedure (cf document DH-PR(97)3).
d.

Other issues concerning the implementation of Protocol No.11

22.
Several experts had observations to make in connection with Chapter VIII on legal aid
(Rules 78-83 of the "Model" Rules of Procedure).
23.
The first point raised concerned the last sentence of Rule 80(1), according to which a
declaration requesting the grant of legal aid "shall be certified by the appropriate domestic
authority or authorities". One expert considered that, in the interest both of the applicant and of
the Court itself, the parties should be required to inform the Court which domestic authorities
were competent to provide such certification. He pointed out that substantial delays had occurred
in his country as a result of applicants' uncertainty concerning the appropriate body to provide
that certification. Several experts considered that it could be inferred from the present wording of
this Rule that the Court should be informed of the identity of the authorities in question, so that it
was unnecessary to amend the text.
24.
The DH-PR decided simply to draw the new Court's attention to this question, without
suggesting any formal amendment.
25.
The second point raised concerned Rule 80(2), according to which "before making a
grant of free legal aid, the High Contracting Party concerned shall be requested to submit its
comments in writing". Several experts considered that this provision was superfluous. They
would prefer that the Parties be free to submit or not submit comments, without being
systematically asked to do so by the Convention organs. Other experts considered, by contrast,
that this provision was useful insofar as it gave the national authorities the opportunity to
examine the merits of a request for legal aid. According to these experts, experience had shown
that some applicants could have met the costs in question, as was apparent, for example, from
information held by the country's tax authorities. So it was important for the government to
ascertain that the applicant was genuinely in need of legal aid and send its comments to the
Convention organs as appropriate. The DH-PR concluded that the present wording of Rule 80(2)
could remain as it stood.
26.
Several experts referred to the possibility of granting linguistic assistance to applicants
who, without such assistance, would be unable to submit their applications because they were
unable to pay for the costs of translating the application into one of the official languages.
Several experts added that applicants from certain member states were (as in the case of Iceland)
or had been in a situation of de facto discrimination, since they were not able to submit their
applications in a language acceptable to the Commission, and the latter did not have the
necessary staff to translate the applications. Accordingly, two experts suggested that a subparagraph (c) should be added to Rule 78 ("legal aid") in the "Model" Rules of Procedure of the
Court, making it possible in exceptional cases to grant legal aid to an applicant in order to cover
the costs of translation involved in his application.
27.
While recognising the importance of this problem, several experts believed that, if the
problem was to be solved in the framework of the Rules of Procedure, it should be dealt with

DH-PR(1998)005

6

outside the chapter concerning legal aid. They proposed that a suitable form of words might
possibly be included in Rule 33 ("official languages") or Rule 43 ("content of the application").
28.
Concluding the discussion, the DH-PR believed nonetheless that this was primarily a
practical problem which ought to be solved within the Council of Europe Secretariat. [It decided
to draw the attention of the Registrar of the European Court of Human Rights to the need for the
necessary human resources to be provided so that any application submitted in the language of a
member state of the Council of Europe could be translated by the Court Registry. Being aware of
the financial implications of this suggestion, the DH-PR thought it necessary also to draw the
attention of the Committee of Ministers to this problem, via the CDDH (pending the latter's
positive opinion) so that a political decision might be taken to enable the suggestion to be given
practical effect. The DH-PR considered that those of its experts who came from countries whose
languages were not widely used should make their authorities aware of this problem so that they
could bring it up in the Committee of Ministers.
***
29.
The DH-PR noted the fact that an initial discussion on the Rules of Procedure of the
Court was to be held by the newly elected judges from 28 April-2 May 1998. There would be
other discussions before Protocol No.11 entered into force on 1 November 1998.
30.
Concluding the examination of this item of the agenda, the DH-PR discussed the
procedure for communicating the afore-mentioned items to the bodies concerned. It observed
that, on 17 December 1997, the Director of Human Rights had sent the following three
documents to the Registrar of the European Court of Human Rights, the Secretary to the
European Commission of Human Rights, the Clerk of the Parliamentary Assembly, the Secretary
General of the Council of Europe and the Secretary to the Committee of Ministers:
-

a summary of the discussions and exchanges of views held by the DH-PR from
September 1996-September 1997 on the Rules of Procedure of the new Court (document
DH-PR(97)5);

-

the "Model" Rules of Procedure prepared in May 1997 by the Informal Working Party on
Protocol No.11 (document CDDH(97)22);

-

the comments on the "Model" Rules of Procedure submitted by the DH-PR in September
1997 (document DH-PR(97)3).

31.
The DH-PR noted that the Director of Human Rights, also on 17 December 1997, had
formally invited the Registrar of the Strasbourg Court to forward these three texts to the judges at
the new Court.
32.
With regard to the new elements identified during the present meeting, the DH-PR
instructed the Secretariat to set them out in a short document to be drawn up in conjunction with
the Chairman. That document would be sent, in the form of an addendum, to the recipients of the
three afore-mentioned texts.
33.
Furthermore, the DH-PR decided to invite the Registrar of the new Court to take part in
an exchange of views with the Committee's members during the Committee's next meeting
(September 1998). This exchange would focus on certain aspects of the Rules of Procedure of
the new Court (see below, agenda item 6: future activities).
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Item 3 of the agenda: Reopening of proceedings at the domestic level following decisions by
the Convention organs
34.
The Secretariat informed the Committee that two documents on this question were
available: document DH-PR(98)2, drawn up by the Secretariat, set out the arguments for and
against mechanisms for reopening procedures at the domestic level, and document DH-PR(98)1
gave an overview of existing legislation and case-law. The Secretariat reminded the meeting that
a document on this same question had been drawn up by the DH-PR in the early 1980s and was
now out of date. The document presented was drawn up on the basis of unofficial information
assembled by the Secretariat from unofficial sources, and was subject to amendment and
improvement. Furthermore, the law in force in some states had not been presented for lack of
sufficient information.
35.
The Chairman observed that the Secretariat document clearly showed the range of
different approaches in this matter and was such as to enable the necessary conclusions to be
drawn. It should be possible, at the end of the discussion, to see whether it was possible to
envisage proposing that the Committee of Ministers adopt a recommendation.
36.
The Chairman asked each member in turn to verify the accuracy of the information
contained in the document. It emerged that the bulk of the information set out in the document
was correct, subject to a number of clarifications/amendments. The Chairman invited those
delegations who so wished to submit written comments by 30 April 1998. It was particularly
important for the representatives of States not covered in the document to supply the relevant
information on their practice. A consolidated document based on those comments would be sent
to the DH-PR members, who would have an opportunity to make comments in writing. In the
absence of such comments, the consolidated document would be regarded as definitive and
would be sent to the CDDH, which would decide as appropriate whether it should be published
and what action should be taken on this matter.
37.
The Chairman then invited the members of the DH-PR to answer the questions set out in
the Secretariat's discussion paper DH-PR(98)2 and, in particular, questions (i.) and (ii.) on page
4, concerning whether the reopening of proceedings was a necessary execution measure in some
cases of violations of the Convention, and if so, in what types of case; if not, whether reopening
was a useful instrument in helping the Convention organs to decide on just satisfaction.
38.
Some experts explained that there were arguments both in favour and against the
reopening of domestic procedures following a judgment in Strasbourg.
39.
According to some experts, such a procedure was likely to complicate the existing legal
situation and, particularly in civil cases, to infringe the rights of third parties who were not
parties to the proceedings in Strasbourg. One expert said that the problem of third parties, in the
event of domestic proceedings being reopened, arose both in civil and in criminal cases. The fate
of co-accused persons who had not addressed themselves to the Strasbourg organs would have to
be resolved in the framework of reopening proceedings. The same might apply to victims.
Reopening proceedings could also have consequences for persons who were not parties to the
domestic proceedings but who were in the same situation as the applicant.
40.
One expert expressed opposition to any possibility of reopening proceedings, and said
that questions of this kind could only be solved by the legislative authority. He reasserted his
opposition to any procedure whereby the European Court of Human Rights would become a
fourth instance. Several experts had doubts as to the validity of the statements made in paragraph
8 of the discussion paper drawn up by the Secretariat, according to which the reopening of
domestic proceedings would help to reduce the case-load on the Court. According to them, on
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the contrary, the possibility of reopening proceedings would be such as to increase the number of
applicants. One expert added that it was not acceptable to envisage casting doubt on so
fundamental a principle as the authority of res judicata in order to solve a purely practical
problem, namely relieving the workload on the Court. Another expert stressed that the possibility
of reopening proceedings was not likely to strengthen the authority of the Court's judgments.
41.
One expert emphasised that this possibility of reopening proceedings was genuinely
likely to undermine legal certainty and the authority of res judicata, in return for a fairly limited
advantage. One expert argued that the states should continue to enjoy their margin of discretion
concerning the solutions to be applied following the Court's judgments. He added that the
problem of the rights acquired by third parties to the proceedings must indeed be borne in mind,
and this was particularly important in the context of civil and administrative procedures. The
example of withdrawal of planning permission was cited.
42.
One expert added that, when a domestic decision was taken in pursuance of a law which
the Strasbourg organs had declared to be contrary to the Convention, the problem remained in its
entirety and could not be resolved by the opening of domestic proceedings as long as the law
which had been declared contrary to the Convention was not amended at the domestic level. He
observed that legislative changes could not be adopted immediately following the judgment.
Reopening the domestic proceedings before the new law was passed would lead the Court to
take the same position as the initial position censured in Strasbourg. With regard to legislative
changes, the Chairman stated that, as part of the procedure for incorporating the European
Human Rights Convention into United Kingdom law, which was currently in progress, it was
foreseen to introduce a mechanism enabling the law to be amended rapidly in order to bring it
into line with the case-law of the Strasbourg organs. Several experts expressed interest in such a
procedure.
43.
According to another expert, there were three arguments against the introduction of such
mechanisms for the reopening of domestic proceedings. First of all, since such a procedure was
not necessary in every case, it created discrimination between different cases dealt with in
Strasbourg. Secondly, it protracted on the domestic level a procedure which had already lasted
long enough, first at national level and then at international level. Finally, in those cases where it
proved necessary for proceedings to be reopened, the problems could be solved at Committee of
Ministers level.
44.
In reply to these arguments, one expert made the point that the European Court of Human
Rights could not be limited to a monetary quantification of human rights. In the first place, it was
wrong to speak of discrimination on the mere ground that reopening the proceedings was not
necessary in every case. According to the Court, identical treatment of different situations
entailed discrimination. In addition, from the applicant's point of view, reopening of proceedings
was the only way in which a real solution could be found to his problems. Lastly, leaving it to the
Committee of Ministers to resolve the situation would be an illusion, insofar as the Committee
could not demand the impossible and, in particular, could not call for proceedings to be reopened
when no such provision existed in domestic law. The same expert also believed that the
Committee should broaden the scope of its concerns and address in a more general way, not the
reopening of judicial proceedings in the strict sense but the re-examination of certain cases in the
light of the Court's judgments and of decisions of the Committee of Ministers, so as to include
also the possible review of certain administrative acts and the amendments that were often
needed to the legislative texts in question.
45.
One expert acknowledged the risk that the Strasbourg Court might become an appeal
court; this matter had to be treated with the greatest caution. However, the same expert stressed
that there was a risk of injustice if a conviction was still in force while the Court in Strasbourg
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had found a violation of the Convention in the particular case. In this connection, one expert
stated that in criminal matters reopening proceedings was the only way of really bringing a
violation of the Convention to an end (example of the Jersild case).
46.
Following these remarks, one expert also emphasised that in some cases reopening
proceedings at domestic level remained the best means of guaranteeing the efficacy of decisions
handed down in Strasbourg, and domestic law should not exclude the possibility of such a
procedure. However, in criminal matters, the problem of lost evidence and preservation of the
rights of third parties must be borne in mind. The solutions to these problems had to be examined
case by case. One expert also observed that in some cases reopening proceedings was the only
way of ensuring that the injustice established in Strasbourg was not perpetuated. In reply to his
query concerning the status of document DH-PR (98) 2, the Chairman said that this document
was a basis for discussion.
47.
One expert argued that reopening procedures, which must remain the exception, could be
helpful in cases where the monetary penalty was not sufficient to solve the problem, for example
in some quite specific administrative cases when nationality problems arose, and in civil cases
when the persons had not had access to a court.
48.
The expert of Switzerland said that the procedure for reopening domestic proceedings, as
it existed in his country, could be useful in some circumstances and even necessary in
exceptional cases. On the basis of the three examples which had already arisen in practice, he
pointed out that the present machinery could be such as to pose practical difficulties.
49.
One expert inquired as to the basis on which the domestic proceedings were reopened –
the judgment of the Court or the interpretation given to that judgment by the Committee of
Ministers.
* * *
50.
Several experts suggested that the Secretariat should draft a document presenting the
various cases which had led to: (i) reopening of the proceedings; (ii) legislative reform, or (iii)
revision of the administrative act concerned. The DH-PR endorsed this suggestion and asked the
Secretariat to do the requisite research into both the case-law of the Court and the decisions of
the Committee of Ministers. The document would be in three parts:
1.

a list of the cases in question, divided into three categories (administrative, civil
and criminal proceedings). In addition to the date on which judgment was given
and details of publication, the document would give, where appropriate, the date
of the relevant Committee of Ministers decision;

2.

comments by the experts;

3.

comments by the Secretariat.

51.
The DH-PR requested its members to send the Secretariat, before 30 April 1998, details
of those cases which they believed should be covered by the aforementioned document, together
with any relevant comments. If at all possible, this document should be ready in time for the
CDDH meeting (June 1998). It would be examined in depth at the DH-PR's next meeting
(September 1998).
52.
Furthermore, the Chairman proposed that a drafting group be set up to draft conclusions
for the attention of the CDDH. Following the various compromises reached within the Group,
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the Chairman drew up preliminary draft conclusions and submitted them to the Committee as a
whole. The experts congratulated the Chairman on the difficult and delicate task he had
accomplished in producing a text which met with the approval of all the DH-PR's members. The
preliminary conclusions, as adopted by the Committee, are set out in Appendix III.
53.
Following this detailed discussion, the DH-PR decided to submit to the CDDH for
consideration at the latter's next meeting in June 1998:
-

the preliminary conclusions appended hereto;

-

document DH-PR (98) 1 final (survey of national practice with regard to the reopening of
proceedings) incorporating the amendments made by the DH-PR experts (see paragraph
36 above);

-

the Secretariat document mentioned in paragraphs 50-51 above.

54.
In the light of the guidelines given to it by the CDDH, the DH-PR would continue its
examination of this question at its next meeting (September 1998; see below, agenda item 6:
future activities).
Item 4 of the agenda: Issues concerning the publication of the judgments of the Court in
the Contracting States
55.
The Secretariat presented two working papers, one describing the practice of
disseminating the case-law of the Strasbourg organs in the States Parties to the Convention (DHPR(98)3 prov.), and the other inviting the experts to assess this practice and give initial
consideration to possible ways of improving it (DH-PR(98)4).
56.
The DH-PR thanked the Secretariat for the very useful overview presented. Several
experts provided additional information concerning the dissemination of the Strasbourg case-law
at national level, as well as corrections and clarifications on the information already contained in
this document. The Chairman invited the Committee's members to supply the Secretariat with
information by 30 April 1998 for the updating and preparation of a final version of document
DH-PR (98) 3 prov.
57.
Some experts pointed out that the language situation in their country gave them access, in
addition to national publications, to works published in other countries where the same language
was spoken. On the other hand, some experts – including several from central and eastern
European countries – spoke of difficulties over the translation of texts to be circulated. However,
they also reported on current moves to publish selections of the most important judgments and
works or translations of comments on human rights case-law.
58.
It was noted that the dissemination of legal commentaries could indeed make the caselaw more accessible and easier for national bodies to take into account, as well as keeping the
general public informed. In one expert's opinion, the State should keep its own organs informed,
particularly the courts. On the other hand, the role of the Council of Europe would be to arrange
for more general dissemination, particularly among legal professionals. Other speakers drew
attention to the fact that states could organise dissemination indirectly, through private initiatives.
The role played by non-governmental organisations, especially in certain countries, was also
underlined in this connection.

11

DH-PR(1998)005

59.
The question of dissemination of the Strasbourg case-law arose more particularly with a
view to the forthcoming entry into force of Protocol No.11 and the substantial increase in the
number of judgments which this reform would probably generate.
60.
The experts noted that the creation of Council of Europe Internet sites had markedly
improved access to the Court's judgments, to decisions of the Commission and to resolutions
of the Committee of Ministers, thus facilitating individual research and the publication of caselaw.
61.
The official in charge of the Council of Europe Human Rights Information and
Documentation Unit, Mr James LAWSON, informed the Committee of significant progress
achieved with regard to the availability, on the computer network, of the case-law of the
Convention organs. Replying to practical questions raised by the experts, he said that the
HUDOC system would be operational in the summer of 1998 and that a CD-ROM was in
preparation.
62.
Following this exchange of views, the Chairman drew attention to the importance of
disseminating the Strasbourg case-law for the purpose of its implementation, both within the
respondent State and in other states. The questions raised in the Secretariat's document DH-PR
(98) 4 were also discussed. The DH-PR agreed to resume discussion of this item at its next
meeting, particularly on the basis of the afore-mentioned document and for the purpose of
identifying ways of improving current practice in this matter.
Item 5 of the agenda: Other items on the agenda
63.
The DH-PR noted that the Committee of Ministers Rapporteur Group on Human Rights
was scheduled to hold a meeting on the afternoon of 11 March 1998. This would be dealing with
the proposal for the institution of a Human Rights Commissioner in the Council of Europe. As
this item was on the agenda for its present meeting, the DH-PR decided to hold an informal
exchange of views. Finding that a number of its members were going to attend the aforementioned meeting of the Rapporteur Group, the DH-PR decided to suspend its own meeting for
the duration of the other one.
64.
of:

For lack of time, the DH-PR decided to postpone until its next meeting the consideration

i.

the possibility of the Court giving advisory opinions (Chapter VII, Rules 69-77),
while observing that no request for an advisory opinion had yet been sent to the
Court;

ii.

the possibility of the Court giving preliminary rulings at the request of domestic
courts.

Item 6 of the agenda: Date of the next meeting and organisation of future activities
65.
The DH-PR decided to hold its 44th meeting from Tuesday 15 to Friday 18 September
1998. It decided to devote this meeting in particular to:
1.

an exchange of views with the Registrar of the new Court, focussing especially on certain
aspects of the Rules of Procedure of the new Court and on other matters such as:
a.

the possibility of the Court giving advisory opinions
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the possibility of the Court giving preliminary rulings at the request of domestic
courts;

2.

a preliminary exchange of views on the possible revision of the Rules of Procedure of the
Committee of Ministers in respect of Rule 54, following the entry into force of Protocol
no. 11;

3.

further discussions of the reopening of proceedings, broadening the subject to cover the
re-examination of certain cases at domestic level following judgments of the Court and
decisions of the Committee of Ministers;

4.

further examination of questions relating to the publication of the Court's judgments in
the contracting States.

Item 7 of the agenda: Other business
66.
Having learned that the Secretary to the DH-PR, Mr Fredrik SUNDBERG, was unable to
attend the present meeting as the result of being hospitalised, the Committee wished him a
complete and speedy recovery.
***
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AUSTRIA / AUTRICHE
Ms Ingrid SIESS-SCHERZ, Head of Division for International Affairs and General
Administrative Affairs, Bundeskanzleramt-Verfassungsdienst, Ballhausplatz 2, 1014 WIEN
Mrs Elisabeth BERTAGNOLI, Head of Section, Human Rights Department, Federal Ministry
of Foreign Affairs, Ballhausplatz 1, 1014 WIEN
BELGIUM / BELGIQUE
Mme G. JANSSEN, Président Emérite à la Cour d'Appel de Bruxelles, Ancien membre de la
Commission européenne des Droits de l'Homme, 9 Avenue de Mercure, Boîte 11, B-1180
BRUXELLES
Mr Jan LATHOUWERS, Conseiller juridique adjoint, Chef du service Droits de l'Homme,
Ministère de la Justice, Administration de la législation pénale et des droits de l'homme,
Boulevard de Waterloo 115, B - 1000 BRUXELLES
BULGARIA/BULGARIE
Mr Ventzislav IVANOV, Director, Co-Agent of the Government, Ministry of Foreign Affairs, 2
Alexander Zhendov str, SOFIA - 1113
CROATIA/CROATIE
Mr Branko SO_ANAC, Head of Human Rights Department, Ministry of Foreign Affairs, Trg
N.S. Zrinskog 7-8, 10000 ZAGREB,
CYPRUS / CHYPRE
Mr Demetrios STYLIANIDES, Former President Supreme Court, 3 Macedonia street,
Lycavitos, NICOSIA
CZECH REPUBLIC / REPUBLIQUE TCHEQUE
Mrs Ivana SCHELLONGOVÁ, Legal Adviser, International Law Department, Ministry of
Foreign Affairs, Loretánské Námesti 5, 125 10 PRAGUE
DENMARK / DANEMARK
Ms Christina Toftegaard NIELSEN, Head of Section, Ministry of Justice, Slotsholmsgade 10,
DK-1216 COPENHAGEN K,
ESTONIA / ESTONIE
Mr Marten KOKK, Director for the Division of Human Rights, Legal Department, Ministry for
Foreign Affairs,
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FINLAND / FINLANDE
Mr Arto KOSONEN, Head of Unit, Co-Agent for the Government, Ministry for Foreign
Affairs, P.O. Box 176, SF-00161 HELSINKI
FRANCE
M. Yves CHARPENTIER, Sous-Directeur des Droits de l'Homme, Direction des affaires
juridiques, Ministère des affaires étrangères, 37 Quai d'Orsay, 75007 PARIS
GERMANY / ALLEMAGNE
Mrs Susanne MÄDRICH, Regierungsdirektorin, Bundesministerium der Justiz, Heinemannstr.
6, 53175 BONN
GREECE / GRECE
Mr Linos-Alexander SICILIANOS, Conseiller spécial auprès du Ministère des affaires
étrangères, Ministère des affaires étrangères, Bureau du Conseil scientifique, av. Vassilisis
Sofias 1, ATHENES
HUNGARY / HONGRIE
Apologised/excusé
ICELAND / ISLANDE
Ms Björg THORARENSEN, Director of Police and Judicial Affairs, Arnevhváli, Ministry of
Justice, 101 REYKJAVIK
IRELAND / IRLANDE
Ms Emer KILCULLEN, Legal Adviser to the Council of Europe and Human Rights Sections,
Department of Foreign Affairs, 80 St Stephen's Green, IRL-DUBLIN 2
ITALY / ITALIE
Mr Luigi SCARANO, Magistrate, Ministry of Justice, Via Arenula 70, 00100 ROMA
REPUBLIC OF LATVIA / REPUBLIQUE DE LETTONIE
Mrs Ieva BILMANE, Acting Head of International Law Division, Ministry of Foreign Affairs,
Brivibas Bvld 36,
LIECHTENSTEIN
apologised/excusé
LITHUANIA / LITUANIE
Mr Ridas PETKUS, Head of Subdividion, Legal Department, Ministry of Foreign Affairs, J.
Tumo-Vaizganto 2, 2600 VILNIUS
LUXEMBOURG
Mme Andrée CLEMANG, Conseiller de Direction, Ministère de la Justice, 16 boulevard Royal,
L-2934 LUXEMBOURG
MALTA / MALTE
Dr Patrick VELLA, Judge, The Law Courts, Republic Street, VALLETTA
REPUBLIC OF MOLDOVA/REPUBLIQUE DE MOLDAVIE
M. Igor CIOBANU, Conseiller, Direction Générale, Intégration européenne, Ministère des
affaires étrangères, 1 Piata Marii Adunari Nationale, MD-20033 KICHINÁU
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NETHERLANDS / PAYS-BAS
Mr Roeland BÖCKER, Ministry of Foreign Affairs, Dept. DJZ/IR P.O. Box 20061 - 2500 EB
THE HAGUE
NORWAY / NORVEGE
Ms Hilde INDREBERG, Ministry of Justice, Box 8005 Dep, N-0030 OSLO
POLAND / POLOGNE
Mr Krzysztof DRZEWICKI, Agent of the Government, Ministry of Foreign Affairs, Aleja
Szucha 23, 00 580 WARSAW
Mr Miroslaw LUCZKA, Adjoint au Représentant Permanent de la Pologne auprès du Conseil
de l'Europe, 2 rue Geiler, F-67000 STRASBOURG
Ms Renate Dorota KOWALSKA, Legal Adviser, Permanent Representation of Poland to the
Council of Europe, 2 rue Geiler, F-67000 STRASBOURG
PORTUGAL
Mr António HENRIQUES GASPAR, Procurador-Geral Adjunto, Procuradoria Geral da
Republica, 140, rua da Escola Politecnica, P - 140 LISBOA CODEX
ROMANIA / ROUMANIE
Mr Gabriel MICU, Head of the Human Rights Directorate, Aleea Modrogan no 14,
BUCHAREST-1,
RUSSIAN FEDERATION / FEDERATION DE RUSSIE
Mrs Tatiana SMIRNOVA, Head of the European Division, Department of International
Humanitarian Cooperation and Human Rights, 9 Vozdvizhenka, 121019 MOSCOU
M. Mark ENTIN, Représentant Permanent Adjoint, 75 Allée de la Robertsau, F-67000
STRASBOURG
SAN MARINO / SAINT MARIN
/
SLOVAKIA / SLOVAQUIE
Mr Juraj KUBLA, Adviser, Ministry of Foreign Affairs, Department for Human Rights, Hlboká
1, 833 36 BRATISLAVA
SLOVENIA/SLOVENIE
Mrs Marija KRISPER KRAMBERGER, Juge à la Cour Suprême, Vrhovko Sodišce Republike,
Tavcarjeva 9, 1000 LJUBLJANA
SPAIN / ESPAGNE
M. Francisco Javier BORREGO BORREGO, Avocat de l'Etat, Chef du Service Juridique
auprès de la Commission et la Cour européennes des Droits de l'Homme, Ministère espagnol de
la Justice, Calle Ayala 5, ES - 28001 MADRID
SWEDEN / SUEDE
Mr Tomas ZANDER, Legal Adviser, Ministry for Foreign Affairs, P.O. Box 161121, S-10323
STOCKHOLM
SWITZERLAND / SUISSE
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M. Frank SCHÜRMANN, Chef de Section, Section des droits de l'homme et du Conseil de
l'Europe, Office fédéral de la justice, Département fédéral de Justice et Police, Bundesrain 20,
CH - 3003 BERNE
"The former Yugoslav Republic of Macedonia"/"L'Ex-République yougoslave de
Macédoine"
Mr Igor POPOVSKI, Third Secretary, Council of Europe Section, Ministry of Foreign Affairs,
Dame Gruev, St. No4, 91000 SKOPJE,
TURKEY / TURQUIE
Mrs Zergün KORUTÜRK, Director of Department of Human Rights, Insan Haklari Dairesi
(AKGY), Disisleri Bakanligi, BALGAT-ANKARA
UKRAINE
Mr Oleg SEMENENKO, Second Secretary, Ministry of Foreign Affairs, 1, Mykhaylivskg sq.,
KYIV, 252018
UNITED KINGDOM / ROYAUME-UNI
Mr Martin EATON, Chairman/Président, Deputy Legal Adviser, Foreign and Commonwealth
Office, Room K164, King Charles Street, GB - LONDON SW1A 2AH
Ms Susan Mc CRORY, Assistant Legal Adviser, Foreign and Commonwealth Office, King
Charles Street, GB - LONDON SW1A 2AH
***
EUROPEAN COMMISSION/COMMISSION EUROPEENNE
Apologised/excusé
***
OBSERVERS/OBSERVATEURS
CANADA
HOLY SEE/SAINT-SIEGE
***
AMNESTY INTERNATIONAL
INTERNATIONAL COMMISSION OF JURISTS/COMMISSION INTERNATIONALE
DE JURISTES
Apologised/excusé
INTERNATIONAL FEDERATION OF HUMAN RIGHTS (FIDH)
FEDERATION INTERNATIONALE DES DROITS DE L'HOMME (FIDH)
Apologised /excusé
***
SECRETARIAT:
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M. Pierre-Henri IMBERT, Director of Human Rights/Directeur des Droits de l'Homme
Mr Fredrik SUNDBERG, Head of Unit/Chef d'Unité, Secretary to the DH-PR/Secrétaire du
DH-PR
(apologised/excusé)
M. Alfonso DE SALAS, Principal Administrator/Administrateur principal, Secretary ad interim
of the DH-PR/ Secrétaire ad interim du DH-PR
M. Patrick TITIUN, Programme Counsellor/Conseiller de programme
Mme Charlotte de BROUTELLES, Administrator/Administratrice
M. Michael LOBOV, Administrator/Administrateur
Mlle Elena MALAGONI, Temporary staff/Agent temporaire
Mr Päll Asgeir DAVIDSSON, Temporary staff/Agent temporaire
Mme Michèle COGNARD, Administrative Assistant/Assistante administrative
Ms Heather STEWART, Administrative Assistant/Assistante administrative
***
Interpreters/Interprètes
Mme Danielle HEYSCH
Ms Bettina LUDWIG
M. Philippe QUAINE
***
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Appendix II

AGENDA

1.

Opening of the meeting and adoption of the agenda

2.

Follow-up to comments made by the CDDH concerning the implementation of
Protocol No. 11 to the European Convention on Human Rights
a.

Further discussions on the "Model" Rules of procedure of the new Court
concerning requests for interpretation and revision of judgments

b.

Exchange of views on Article 36 (1) of the Convention (third party intervention)

c.

Exchange of views on the flexibility needed by the Court to decide the size of its
Chambers (cf. Rule 27 (2) of the "Model" Rules of procedure)

d.

Other issues concerning the implementation of Protocol No. 11

Working documents
-

Meeting report of the 42nd meeting of the DH-PR
(15-18 September 1997)
DH-PR (97) 4

-

Meeting report of the 43rd meeting of the CDDH
(21-24 October 1997)(cf. paras. 59-64)
CDDH (97) 41

-

Summary of the discussions and exchange of views held by the DH-PR from September
1996 to September 1997 on the Rules of procedure of the new Court
DH-PR (97) 5

-

"Model" Rules of procedure prepared in May 1997 by the informal Working Party on
Protocol No. 11
CDDH (97) 22

-

Comments on the "Model" Rules of procedure submitted by the DH-PR in September
1997
DH-PR (97) 3

3.

Reopening of proceedings at the domestic level following decisions by the
Convention organs

Working documents
-

Information submitted by the Secretariat
DH-PR (98) 1 prov.

-

Discussion paper prepared by the Secretariat
DH-PR (98) 2
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Issues concerning the publication of the judgments of the Court in the Contracting
States

Working documents
-

Information submitted by the Secretariat
DH-PR (98) 3 prov.

-

Discussion paper prepared by the Secretariat
DH-PR (98) 4

5.

Other items on the agenda
(if time permits)
a.

Advisory opinions by the Court

b.

Preliminary rulings by the Court upon request of domestic courts

c.

Exchange of views on the proposal to create, within the Council of Europe, a
Human Rights Commissioner

6.

Date of the next meeting and organisation of future activities

7.

Other business

***
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Appendix III

CONCLUSIONS OF THE DH-PR ON REOPENING OF PROCEEDINGS AT THE
DOMESTIC LEVEL FOLLOWING DECISIONS BY THE
CONVENTION ORGANS

Introduction
At its 43rd meeting (9-12 March 1998), the Committee of Experts for the Improvement
of Procedures for the Protection of Human Rights (DH-PR) held an exchange of views on the
question of possible reopening of proceedings at the domestic level following decisions of the
Convention Organs. At the end of this examination, the DH-PR decided to submit the following
conclusions to the Steering Committee for Human Rights (CDDH).

* * *

1.
Contracting Parties enjoy a discretion, subject to the control of the Committee of
Ministers, as to how they comply with the obligation in Article 53 (future Article 46) of the
European Convention on Human Rights ("The Convention") to "abide by the decision of the
Court in any case to which they are Parties".
2.
The Convention contains no provision imposing an obligation on Contracting Parties to
provide in their national law for the reopening of proceedings in cases where the Convention
organs have found a breach1.
3.
The Court has held that "... a judgment in which the Court finds a breach imposes on the
respondent State a legal obligation to put an end to the breach and make reparation for its
consequences in such a way as to restore as far as possible the situation existing before the
breach". (case of Papamichalopoulos v. Greece [judgment under Article 50] of 31 October 1995,
para. 34; series A, Nr. 330-b).
4.
The survey of the practice of Contracting Parties in this regard prepared by the Secretariat
(DH-PR (98) 1 prov.), as supplemented by the comments of Committee members so far, reveals
a wide variation. In a few States there is specific legal provision for the reopening of domestic
judicial proceedings following a binding decision of the Convention organs. In others that
possibility exists by virtue of general law. In others the situation is unclear, and in others again
no such possibility exists. In those States where reopening is possible it has only rarely been
invoked, with varying degrees of effectiveness.
5.
In discussion a distinction was made between administrative, civil and criminal
proceedings:

1

Some experts considered it necessary to indicate that such an obligation could ensue from the case-law of the
Convention Organs
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Administrative
Where the proceedings are judicial and there is a binding judgment, reopening was
considered capable of posing serious problems in certain cases. As regards proceedings
which are non-judicial and wholly within the control of the Government (eg.
deportation), re-examination and reversal of earlier decisions presents no problem in
some States.

b.

Civil
Reopening of civil judicial proceedings was considered to present severe difficulties, on
grounds inter alia of the principle of legal certainty, the principle of res judicata and the
effect upon other parties to the domestic proceedings who are not parties to the
Convention proceedings. In most, if not all, such cases, financial compensation and/or
change in law was likely to be more effective. However, some experts considered that in
certain cases, reopening was the only possibility.

c.

Criminal
Reopening was again considered often very difficult, on similar grounds of the principle
of legal certainty, the principle of res judicata, as well as delay and a potential lack of
evidence as a result. Some experts, however, considered that, in those cases where the
breach found was so serious as to call the conviction into question, reopening could be
the only effective way of giving full effect to the Court's judgment. It should be noted
that such cases have historically been very rare.

6.
Some experts concluded that it was desirable, at least for certain exceptional criminal
cases and even others, to have available in national law provision for the possibility of reopening
such cases. Others were unconvinced that such a procedure was either necessary, believing that
other preferable means of compliance would be available, or desirable, pointing especially to the
principle of legal certainty.
7.
It was agreed to keep the position under review, in the light of developments in the caselaw of the Court of Human Rights and of national courts.

