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Introduction

1. The Group of Specialists on access to offiadrimation (DH-S-AC) held its third
meeting from 9-12 March 1999 at the Palais de ¢Rer Strasbourg, with Ms Helena
JADERBLOM (Sweden) in the Chair.

2. The list of participants is set out in AppendixThe agenda as adopted appears in
Appendix I, with references to the working docursen

3. During this meeting the DH-S-AC in particular:
- further examined the basic elemer$i(S-AC (98) 6 Appendices Ill and V) identified at

the previous meetings (see item 2 of the agendw®.t@xts chosen as a basis for discussion at
the next meeting appear in Appendices Il and I'thie report;

- adopted a draft opinion, for submissiontih® CDDH on the draft recommendation on a
European policy on access to archives (see itefti3cagenda). The draft opinion is set out
in Appendix V to this report;

- held an exchange of views on its contributiontlie "monitoring” exercise which the
Ministers' Deputies had asked the CDDH to conduct mational rules and practices
concerning secrecy of and access to public infaonat

- held an exchange of views on the contributiomight make to preparations for the next
European Ministerial Conference on Human RigfRome, 3 and 4 November 2000),
whereby the CDDH intended to associate itself i celebrations of the 50th anniversary
of theEuropean Convention on Human Rights

Item 1 of the agenda: Opening of the meeting and adoption of the agenda
4, See the introduction.
Item 2 of the agenda: Further examination of the elements to provide a basis for

discussion on the futurework of the DH-S-AC

The DH-S-AC continued its examination of a numbérlements which could provide a
basis for discussion on its future work. The stgrtpoint was the elements appearing in
Appendices Il and IV of the report on the previanseting (document DH-S-AC (98) 6).

6. The discussion focused on the restrictions wineimber States might impose on the
right of access to public documents (Principle 2 @at in Appendix IV to document
DH-S-AC (98) 6). In this connection, the DH-S-ACldhan in-depth exchange of views on
the definition of "official documents” contained the previously cited Appendix. It also
identified a number of elements which should béuidked in the explanatory memorandum on
the future recommendation.

Definition of "official documents "

7. A number of experts thought it necessary to giveore precise definition of what was
meant by "official documents”, in so far as the aapt directly affected the scope of the
future recommendation.
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8. According to some experts, the concept did weec documents which had not yet
been approved by the authorities. In other worddp@ment became public only once the
relevant public authority had finalised it by apgrg it. For instance, a draft regulation could
be regarded as “official” as soon as the relevathaity had approved it in draft form, even
if discussions on its subject matter continued.eDtbxperts were of the opinion that all
finalised documents should be treated as offic&ldnents.

9. In principle, only official documents can be commicated. Views differed, however,
as to whether it was necessary to wait until thd ehdiscussions to which a document
related before communicating it, or whether, ondbastrary, for example a document might
already be communicated in draft form, in ordeimtlve the public in the decision-making
process. The DH-S-AC noted that traditions andtmes in Europe differed in this respect. It
decided to exclude from the definition of "officidbcuments” only documents still being
drafted, a concept which would be explained inedyglanatory memorandum.

Possible derogations from the right of accessfioiaf documents

10. The DH-S-AC continued its discussion of theittmivhich member States might place
on access to official documents with the aim oft@ebng other legitimate rights and
interests. The discussion was based on the lipbs$ible limitations communicated by the
UK expert, appearing as paragraph 1 of principla 2ppendix IV to document DH-S-AC
(98) 6.

11. The DH-S-AC amended and supplemented thignlidte course of the discussion. In
particular, it referred to the limits which stategyht place on access to documents in order to
protect: privacy and other legitimate interestshsas inviolability of the person; commercial
interests and other economic interests, whetheligpab private; nature (communication of
some items of information might, for instance, ergix protected species); the government's
financial, monetary and exchange policies (commatioa of some items of information
would constitute a risk at certain stages in thliBgcussion), and so on. The UK expert
supported the proposal to delete point viii on tis¢ (“information supplied to public
authorities in confidence”), but suggested to deh this issue under another principle. The
DH-S-AC agreed to put this point into a footnotetwé draft instrument and to come back to
this at a later stage. The list adopted as a lodsiscussion for the group's future work is set
out in principle 2 of paragraph 1 of Appendix IV.

12. The DH-S-AC drew attention to the exhaustiveurgaof the list and to the need for
public authorities to impose restrictions only asexceptional measure. The rule must be free
access to documents and confidentiality the exaepin cases where other legitimate interests
took precedence. When a public authority decidagdtrict access to a document on one of the
grounds given in the list it must assess any danthge would be done by refusing to
communicate that document. In other words, a mea®stricting access to a document should
be proportionate to the overriding interest whithvas supposed to serve. Furthermore, any
restriction must be applied according to narroveda.

13. One expert drew attention to the need to egeisastrictions on access in order to
protect third party interests. However, it was peghout that such interests could be covered by
making reference to other grounds already on #teduch as protection of privacy, prevention
of crime or protecting economic interests.

14.  Furthermore, the DH-S-AC discussed whether it wasapriate to envisage restricting
access in order to safeguard the confidentialityosernment debate. It had in mind the fact that
in many countries members of the government weirglyoliable and any internal conflict
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preceding a government decision must not be rededtethis connection, one expert was
against any restriction which would prevent the imém reporting on debates of importance
to society. Conversely, other experts thought doatfidentiality allowed dispassionate debate
and served society's interests. Some experts vamdelpt the idea of confining a restriction to
central government debate alone, whereas otheungtihd logical that such a restriction should
also apply to local and regional government.

15. Following the request of the UK expert, the BEHAC decided to revert on the issue of
State obligations following the receipt of docunseetrusted to it confidentially.

16. Moreover, the DH-S-AC held an exchange of viewshe usefulness of indicating that
national legislations should foresee a “harm-tedtich could arise from the eventual disclosure
of a document or of the information therein. Aftedebate, the DH-S-AC decided to include a
new second paragraph to Principle 2 according t@hwhccess may be refused only if the
disclosure of the document or of the informatiomtaoed therein risks to harm the interests
mentioned in paragraph 1 of Principle 1 and takintg account public interest attached to the
disclosure.

17. Finally, the DH-S-AC decided to mention, in ewnPrinciple 3, the question of time
limits concerning the restrictions mentioned innBiple 2. It retained the following wording:
“Unless exceptional cases demand otherwise, meBiages should set maximum time limits
for the restrictions mentioned in Principle 2.”this context, the DH-S-AC decided to explain
what is being understood as “exceptional caseshegtioning some examples of the practice
of certain Member States in the Explanatory Memdwam Thus, in the Netherlands, all
documents have to be accessible after twenty yé#a@sonly possible exceptions being the
protection of privacy and the national interest.

Item 3 of the agenda: Preparation of a draft opinion, for the CDDH,
concer ning the draft Recommendation on a European Policy on Accessto Archives

18.  Further to the decisions taken by the CDDH, the ®AC drew up a draft opinion, for
the CDDH, concerning the draft recommendation d&ueopean policy on access to archives
being prepared within the Culture Committee (CCtCof the Council for Cultural Co-
operation (CDCC). The discussion was based on tbet mecent version of the draft
recommendation (21 January 1999), resulting fronméormal working meeting in Paris on
19 January 1999, in which representatives of tlhiasts' profession, of CC-Cult, of the
DH-S-AC, and of their respective secretariats laken part.

19.A number of representatives of the Archives seatat of CC-Cult were present at this
meeting of the DH-S-AC in order to inform the groofpspecialists of their concerns about
the future of the compromise text adopted in Périsad not been possible to discuss that text
within the International Council on Archives andtliterefore could not be considered to
reflect their official approach. In particular, amber of representatives felt that the new text
fundamentally changed the scope of the draft recenaation, in so far as it would not cover
documents not yet in the archives but destinecetarbhived at some future date.

20.The representatives of the Archives sector felt tha main problem at present was the
difficulties encountered by individuals, in parti@u people doing research, in obtaining
access to archived documents of particular impodda an understanding of their country’s
historical reality. This problem arose in partiguia certain central and eastern European
countries. It was desirable that a draft recommgodrom theCouncil of Europeshould
give the governments of these states a numberidinguprinciples in the field.
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21.The DH-S-AC was aware of this difficulty and thadkéhe representatives of the
Archives sector for having clarified the naturetloé work in progress. In the opinion of the
DH-S-AC it was important to bear in mind that rugs/erning access to archives could not
be laid down separately from rules governing actessficial information, no matter where
such information was kept - in Archives or elsevehdnsofar as the DH-S-AC has to define
the exact rules concerning the access to offialuchents and insofar as the work has not
been achieved yet, it seems preferable to the Gimugcommend that the CC-Cult wait for
the finalisation of the DH-S-AC work before finatig any draft instrument on the issue of
access to archives.

22.  Should the CC-Cult decide to continue its warkhout waiting any further, the

DH-S-AC thought that a number of matters raisedhm draft recommendation should be
considered in greater depth, since the DH-S-AC'snnwoncern was to avoid any
incompatibility with the principles which it was stiussing. The DH-S-AC made special
mention of the problems which might be posed by:

I. The definition of the scope of the draft reconmuiation;

ii. Definitions of the terms used in the recommdraig in particular the concept of
personal data;

ii. Whether a distinction could be drawn betweesens, in particular for research
purposes;

iv. Partial access to documents;

V. The nature of the right conferred on individualsas it a human right, a civil right or
an administrative right?

Vi. Acceptable restrictions on the right of access.

23. Moreover, the DH-S-AC took the view that, dater stage, the draft recommendation
should be subjected to a careful examination frqyaraly legal point of view.

24.  The DH-S-AC recognised the usefulness of gindslat a European level on the issue
of access to documents added to Archives for permanent conservation, especially given the need
for individuals to have an objective perception ha$torical events within their countries.
Therefore, the DH-S-AC did not object to the worinlg pursued within the CC-Cult on the
specific issue of access to documents added tav&sfor permanent conservation.

25. The representatives of the archives sectoreptest the meeting thought this was a
reasonable approach

26. Following this exchange of views, the DH-S-A@bpted the draft opinion set out in
Appendix V to this report. It proposed to the CDElat, in a spirit of co-operation with the
CDCC, the latter should be invited to appoint asevber to take part in the DH-S-AC's
future work.

27. Lastly, the DH-S-AC asked Mr Yves GOUNIN (Frahto continue to represent it at
forthcoming meetings of CC-Cult.

Item 4 of the agenda: Other business
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Monitoring exer cise on the freedom of expression and infor mation

28.  With regard to the "monitoring” exercise onefitem of expression and information,
the Group discussed the instructions of the CDDHtlvleonsist in making proposals on the
way in which the CDDH coulgvaluate existing rules and practices in the menshates
concerning secrecy and of access to official infitrom (seeCDDH (98)15 paragraphs 13-
16. See als@€DDH (98) 22 paragraphs 23-25).

29. The DH-S-AC held a very instructive “tour dél& which reflects notably the trend
towards a greater transparency which underlietetiad reforms currently being carried out in
certain member States. It envisages to contingekihd of “tour de table” at its forthcoming
meetings and asked the Secretariat to collectiegigtformation such as a study undertaken
in the context of the co-operation between statébeoBaltic Sea area. However, the Group
was reluctant to draw up a questionnaire addregsedl member States at this stage. The
DH-S-AC underlined that it should concentrate o @lscomplishment of its formal mandate
which consists of drafting a legal text on the asc® official documents. In this context, it
drew attention to the fact that it was obliged,idgra considerable part of its last meetings, to
deal with the work being done within the CC-CulheTDH-S-AC noted that its Chairperson
will participate at the 4B meeting of the CDDH (22-25 June 1999) in ordeptesent the
work of the Group and that she will ask the CDDH $ome additional guidelines on the
priority tasks of the DH-S-AC.

Eventual contribution of the DH-SAC concerning the preparation of the next European
Ministerial Conference on Human Rights (Rome, 3-4 November 2000)

30. The DH-S-AC welcomed the decision of the CDD#®l drganise a European
Ministerial Conference on Human Rights (Rome, 3aevé&mber 2000) on the occasion of the
50" anniversary celebration of the European ConventiorHuman Rights. The DH-S-AC
thought that the contents of its terms of referdmiag very important could, if necessary, be
one of the themes of the Conference.

Item 5 of the agenda: Date of next meeting

31. The DH-S-AC decided to hold its next meetingrirTuesday 5 to Friday 8 October
1999.
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Annexe |

LIST OF PARTICIPANTS/LISTE DESPARTICIPANTS

BULGARIA/BULGARIE

Mr Peter KOLAROV, Counsellor at the Human RightpBement, Ministry of Foreign Affairs,
Alexandre Jendov 2, SOFIA

FRANCE

M. Yves GOUNIN, Auditeur au Conseil d'Etat et rafgpar aupres de la Commission d'acces
aux documents administratifs (CADA), 1 place dwaRRaRoyal, 75001 PARIS

GERMANY/ALLEMAGNE

Ms Susanne HORAS, Regierungsratin, Ministry of bhierior, Graurheindorferstr. 198, D-
53117 BONN

M Susanne OLBERTZ, Oberregierungsratin, Ministrytteé Interior, Graurheindorferstr. 198,
D-53117 BONN

NETHERLANDS/PAYS-BAS

Mr Gerard P. WUISMAN, Advisor to the Prime MinistéMinistry for general Affairs, Postbus
20001, NL-2500 EA THE HAGUE

NORWAY/NORVEGE

Ms Tonje MEINICH, Legal Adviser, Legislation Depant, Ministry of Justice, Postbox 8005
Dep, N-0030 OSLO

POLAND/POLOGNE

Mr Andrzej KALINSKI, Senior Counsellor of Legal andreaty Department, Ministry of
Foreign Affairs, Al. Szucha 23, PL-00-950 WARSAW

RUSSIAN FEDERATION/FEDERATION DE RUSSIE

Mr Jassen ZASSOURSKY, Dean of the Faculty of Jdisma Ulitsa Mokhovaya 9, 103914
MOSCOW, Russian Federation

SWEDEN/SUEDE

Ms Helena JADERBLOM, Associate Judge of Appeal laagal Adviser, Ministry of Justice, S-
10333 STOCKHOLM (Sweden)
TURKEY/TURQUIE

Mr Aykut KILIC, Judge, Deputy General Director aftérnational Law and Foreign Relations,
Ministry of Justice, Adalet Bakanligi, 06659 ANKARA
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UNITED KINGDOM/ROYAUME-UNI

Ms Emma-Louise AVERY, Home Office, Freedom and tnfation Unit, Room 912A, 50,
Queen Anne's Gate, LONDON SW1 9AT

* * *

European Committee for Legal cooperation/Comit@péen de coopération juridique

Mr Pekka NURMI, Director General, Ministry of Juegti PL 1, 00131 HELSINKI (Finland)

Mme Teresa GORXSKA, Chargée de recherches, Institut des Scienocesigles de
I'Académie polonaise des Sciences, rue Nowy SWiadd330 VARSOVIE (Patac Staszica)

Steering Committee on Mass Media/Comité directeurles moyens de communication de
massgCDMM)
Apologised/excusé

Invited guests/Invités spéciaux

Mr P. CADELL, Keeper of the Records of Scotlandpt8sh Record Office, H.M. General
Register House, P.O. Box 36, GB - EDINBURGH EH1 3YY

M. Bruno GALLAND, Archives Nationales de France,cfen Ancienne, 60 rue des Francs
Bourgeois, 75141 PARIS CEDEX 03

M. Charles KECSKEMETI, Ancien Secrétaire GénéralGhnseil international des Archives,
16, rue des Morteaux, F-92160 ANTONY

* k* *

European Commission/Commission européenne

M. Pierre BISCHOFF, Administrateur, Commission @d@nne - Direction Geénérale XiIll,
Bureau EUFO 1165 - L-2920 LUXEMBOURG

* * *

Secretariat/Secrétariat

M. Alfonso DE SALAS, Principal Administrator/Admistrateur Principal, Secretary to the
Group of Specialists/Secrétaire du Groupe de SjsteR

M. Giuseppe VITIELLO, Special Adviser, New Techngiks (books and archives), Directorate
of Education, Culture and Sport/Chargé de Misdimyvelles technologies (livres et archives),
Direction de I'Enseignement, de la Culture et dorSp

Mr Philipp MITTELBERGER, Counsellor/Conseiller, Buotorate of Human Rights/Direction
des Droits de 'Homme
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Mme Michele COGNARD, Administrative Assistant/Agaiste administrative

Ms Bethan HARVEY, Administrative Assistant/Assigmadministrative
Interpreters/Interprétes
Mme Nadine KIEFFER

Mr Didier JUNGLING
Mr Philippe QUAINE

* * %
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Appendix Il

AGENDA

1 Opening of the meeting and adoption of the agenda

2. Further examination of the elementsto provide a basisfor discussion on the future
work of the DH-S-AC

- Elements already identified bu the DH-S-AC
DH-S-AC (98) 6Appendix IV

- Proposals which have not yet been discussed
DH-S-AC (98) 6 Appendix IlI

3. Preparation of a draft opinion, for the CDDH, concerning the draft
Recommendation on a European Policy on Accessto Archives

- Revised Draft Recommendation (21 January 199#¢thdu to the meeting of the
informal working group (Paris, 19 January 1999)

ccl/livre (97) 7rev.

- Comparative table of the latest revisions (doaunoé 21 January 1999)

- Observations sent on 23 February 1999 by the &eafthe Records of Scotland
DH-S-AC (99) 3

4. Date of next meeting and or ganisation of forthcoming work
5. Other business

Working documents

- Report of the 2nd meeting of the DH-S-AC (21-23dber 1998)
DH-S-AC (98) 6

- Extracts of the report of the 52nd meeting of Bieeau of the CDDH (16 October
1998) and of the 45th meeting of the CDDH (3-6 Noler 1998)
DH-S-AC (99) 4

Information documents

- Terms of reference of the Group of Specialistssajproved by the Ministers' Deputies
at their 613th meeting, 18-19 and 23 December 1997)
DH-S-AC (98) 1

- Green Paper from the European Commission on ®@#ictor Information in the
Information Society
COM (1998) 585

- Recommendation No R (81) ©# the access to information held by public autiesr
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- Recommendation No R (91) h the communication to third parties of persataih
held by public bodies

- Collection of reports on official secrets law ainele access to public records (reports
prepared by national partners of the Programme etur@y Services in a Constitutional
Democracy)

DH-S-AC (98) 2 and Addendum

(Helsinki Foundation for Human Rights, December7)99

- Icelandic law on public access to information
MM-S-AC (97) 3

- Italian law on access to administrative documents
MM-S-AC (97) 4 (French only)

- The Swedish approach to the issue of accesdl@mlocuments
MM-S-AC (97) 5

* % %
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Appendix 11l

PROPOSALS DISCUSSED BY
THE GROUP OF SPECIALISTS ON ACCESS TO OFFICIAL INRMATION

(MM-S-AC) AT

ITS 3RD MEETING (5-7 MAY 1997)

(document MM-S-AC (97) 6)

PRINCIPLE

PROPOSALS DISCUSSED

Principle 1:

Reasons for the preparation of
legal instrument on access
official information 1

The preamble of Recommendation No. R (81)

necessary. The reasons for the preparation o
instrument would, inter alia, be:

-the importance for the public in a democratic sty
to obtain adequate information on public issues;

-access to information by the public is likely
strengthen confidence of the public in
administration;

-efforts should be made to ensure the fullest pdes
availability to the public of information held bybplic
authorities.

92

aould be used as a basis for explaining why a legal
tonstrument on access to information is deened

an

[[]0
e

4

Principle 2:
Scope of a legal instrument

(1) Public authorities covered:

-The term public authorities would include natigrn
regional and local level administration. The follogy
definition of public bodies provided |
Recommendation No. R (91) 103 could be used
basis in this respect:

"Any administration, institution, establishmentather
body which exercises public service or public iest

public powers".

functions as a consequence of it being attributéd yv

al

AS a

-Private bodies performing public functions

suitable than "official information".

held by public authorities

Authorities.

or

Members of the MM-S-AC are invited to consider wieetthe term "public information” would be more

Recommendation No. R (81) 19 of the Committee afilérs to member States on the access to infamati

Recommendation No. R (91) 10 on the Communicatioithird Parties of Personal Data held by Public
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financed with public funds would therefore fall w@ng
the scope of application.

-On the other hand, the principle of access would
apply to information held by parliaments and caurts
(i) Information covered:

-The Group has not reached a final decision on
definition of the term "official information”, buhas

agreed on what should be excluded from the notion.

-oral information (information on public

matters which has no documentary basis,
information given in a television programme

-preparatory documents (administrat
documents which are in a preparatory stage
are still subject to change);

the

eg.

ve
and

-non-administrative documents (for instange,

documents concerning political or perso
activities of public authorities);

nal

S

-information held by public authoritig

access to this type of information is goverfed

concerning personal data of individuals, s(ijtce

by rules on data protection. [The Group sh
discuss what would be applicable if t
information requested concerns a public af
but also contains personal information].

-The most suitable notion of "official information

seems to be the one which refers to "documents

Id
ne
air

or

"materials” held by public authorities. Should the

Group agree with this approach, it might wish
discuss the type of documents/material that thit g
access applies to. For example, the right couldyapp
all "administrative documents related to public te,

to

such as reports, letters (incoming/outgoing mﬂail),

drawings, maps, microfilms, computer sto
information, etc.”

ed

-As regards inventories/registers/records of p
documents, eg. records of incoming and outgoind,
the Group has not yet decided whether
inventories should be covered by the concep
official information, and thus be made available
individuals upon request.

-After the definition of official information, a alise

lic
ai
ch
of
to

stipulating that "other acts/regulations grantingnare
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extensive right of access will remain in force" lkcbbe
added.

Principle 3:
Restrictions to the right of acce
to official information

-The Group discussed the advisability of placing
Ssestriction clause after the provision granting
general right of access to public information, sot@|
highlight that limits to the right are also necegsa

-A restriction clause based on principle V
an instrument along the following lines:

"The right of access to information shall be subjed
such limitations and restrictions as are necessagy|
democratic society for the protection of legitim
public interests -such as national security, pu
safety, public order, the economic well-being oé
country, the prevention of crime, or for preventihg
disclosure of information received in confidencangd

private interests."

ith
he

of

Recommendation No. R (81) 19 could be includegl in

te
lic

for the protection of privacy and other legitimgte

degree of discretion to determine wh
documents/materials should be excluded from thH&
of access. The Group is invited to re-examine
issue.

-A possibility could be to list certain types

the right of access, such as, for example: minofsg
cabinet meetings, materials falling under secrecy
confidentiality acts, working documents preparedal
public authority for internal use only, etc.

-The Group discussed whether States should enIFy a

h
ig
this

Df

documents/materials which would be excluded fiom

S
0

Yy

Principle 4:
Access after a specific period
time

-The Group could discuss the possibility of introihg
DB provision stipulating that after a specific pdriof
time, certain materials which have been protecied
limitation clause would also become accessible.

Principle 5:

access to official information

Beneficiaries of the right of documents/materials should be applicable to

-The Group has agreed that the right of acces

persons, irrespective of their nationality, citigkip,
place of residence, etc, given that any other agubr
would be discriminatory and difficult to enforce
practice.

-On the other hand, the Group was against grariie

information. However, if a general right of acces

recognised, it would also apply to media professi®

media a privileged right of access to offigal
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[Remark: in practice, in countries where legislatan
access to information already exists, it is gehethake
media that make use of this right, as comparefl to
individual requests for information].

-Special arrangements for media access to plblic
meetings/events organised by public authoritieshinig
be considered. This could include free supply| of
documents or advance distribution of "embargged"
documents to the media. The Group is invited| to
discuss whether any provisions should be included i
this respect in a legal instrument.

Principle 6: -Access to information should be provided on theidja
Disclosure of official| of a request from an individual.
information

-The disclosure of information on official initiag of
public authorities could be included in a legal
instrument, but such an approach should || be
complementary to the individual right of accesstie
disclosure of information was left to the officigl
initiative of public authorities only, the wholeipeciple
of access would be questioned and subject to
administrative discretion).

Principle 7: -The Group agreed that requests for informajion
The exercise of the right ofshould meet certain  minimum  proceduyal
access to official information requirements. Some standards discussed were:

-the request should be made in writing orfby
electronic means (oral requests for informatjon
would be denied);

-the request should not be anonymous;

-the request for information should specify fhe
materials/documents to be examined (to|f be
discussed by Group);

-the person requesting information Sholﬂd
state/prove a legitimate interest (to [pbe
discussed by Group).

Principle 8: -The Group should discuss the nature of the ridht o
Forms of access to officialaccess, ie, whether it confers the right to inspkee
information original documents, to inspect and photocopy thoe

only to obtain copies of the original documentseTh
means of accessing materials other than docunjents
(drawings, maps, pictures, microfilms, computeresiq
information, etc.) would also have to be examined.
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Time-limits for

dealing with
requests of access to informatig

Principle 9: -The Group agreed that the fundamental prind)ple
Cost of access to officialshould be to provide access to offiglal
information documents/materials free of charge. If the right| of
access confers the right to photocopy documentsagn
large number of documents were concerned, the Group
should discuss whether the requesting party shuay
the copying costs involved.
Principle 10: -The Group discussed whether a specific time-ll it

would have to be indicated in the possible instnoim

M possibility could be to provide that requests [for
access to information should be answered by| the
relevant public body "as quickly as possible" |or
"within a reasonable time".

Principle 11:
Decision refusing access
information

-The Group discussed the possibility of a provigjon
fstipulating that negative replies to a request | for
information should be given in "an appropriate fbr"n
by the public authority concerned. The Group| i
invited to re-examine this issue and to decide et

S

-public authorities could be obliged to giye
their refusal in writing or by electronic meajps
(depending on how the request was made);

-the decision should provide the reasons for|the
refusal and indicate any appeals/remegies
available;

-a provision prohibiting "administrativie
silence” (public authorities not taking [a
decision) would be convenient.

Principle 12:
Appeal against refusal of acces

-The Group agreed that a provision ensuring a roght
sappeal against the refusal of a public authoritgrant
access to information could be included in
instrument.

an

-The Group considered that the appeal body shoaifd b

independent, but not necessarily a court.

Principle 13:
Access to archives

for
rul

-The Group decided that a separate provision
archives would not be necessary. General access
should apply to archives, and information heldhese
should not be more difficult to access than other
materials held by public authorities.

*
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Appendix IV

ELEMENTS IDENTIFIED BY THE DH-S-AC
TO PROVIDE A BASIS FOR DISCUSSION
ON THE FUTURE WORK OF THE GROUP OF SPECIALISTS

Introduction

This appendix lists a number of elements, whictergmd from discussions of the
Group of Specialists on access to official inforimat DH-S-AC), during its first, second and
third meetings (4-6 March 1998 and 21-23 Octob@&819-12 March 1999).

For practical reasons, the elements are set dieifiorm of a draft recommendation.
However, the DH-S-AC has not taken a position an fthal legal form to be taken by the
instrument that is in preparation. In particulahas not ruled out the possibility of moving, at
a later stage, towards drafting a binding instrumsrch as a convention. It is awaiting
guidance fronthe CDDHon this point.

* % %

Preamble

[*A reference in the preamble shall be made tdaieikey legal instruments adopted by the
Council of Ministers in the field of information poy; namely: The Convention on the
protection of individuals with regard to automgiocession of personal data of 28 January
1981 (ETS no 108); The Declaration on the freeddrexpression and information adopted
by the Committee of Ministers on the 29 April 198 commendation No. R (81) 1h the
access to information held by public authoriti®&&commendation No. R (91) 1dnh the
communication to third parities of personal dathl ey pubic bodiesRecommendation No.

R (97) 18concerning the protection of personal data caland processed for statistical
purposes.

I. Considering the importance in a pluralistic, dematic society of adequate
information for the public on issues of common ias;

. [Considering that the public's right of accés®fficial information should be analysed
in human rights terms, particularly in the light/Adticles 8 and 10 othe Convention for the
Protection of Human Rights and Fundamental Freedormdghe case-law pertaining thereto];

[*A study of the relevant case-law concerning Adid0 and 8 has to be made before
deciding whether this text should be deleted or] not

ii Considering the importance of transparencyublpc administration;

\2 Considering the wide access to official docutseron a basis of equality and in
accordance with clear rules:

- allows the public to have an adequate view ofl @ form a critical opinion on, the
state of the society in which they live and on #uwthorities that govern them, encourages
responsible participation by the public in mati@rsommon interest;
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- encourages internal control within administrai@nd helps maintain its integrity by
avoiding the risk of corruption;

- contributes to affirming the legitimacy of adnsitnations as public services and to
reinforcing citizens' confidence in public authimst

V. Considering therefore that the utmost endeagbould be made to ensure the fullest
possible availability to the public, subject to theotection of other legitimate rights and
interests, of documents;

Vi. Stressing that the principles set out hereaftarstitute a minimum base, and that they
should be understood without prejudice to domekstwes and regulations which already
recognise a wider right of access to official doeuts;

Definitions
For the purposes of this recommendation:
- "public authorities" shall mean:

[*Concerning the definition of “public authoritieshe group decided to consult other legal
instruments of the Council of Europe. The term Wwél further elaborated in the Explanatory
memorandum.]

I. national, regional or local administration;

[*It was decided to explore the concept of “goveemts”, both in its political and
administrative notion, in the Explanatory memoramdu

ii. natural or legal persons performing public ftiaos or public administrative functions
insofar as they perform on this capacity or exer@dministrative authority under national
law; [unless excluded by national law]

[*It was decided to develop this principle furtherthe Explanatory memorandum.]

- "official documents" shall mean all informatioecorded in any form, held by public
authorities and linked to any public function, withe exception of documents under
preparation;

[*The Explanatory Memorandum could indicate that:

Documents under preparation are being understodoess) documents (drafts, proposals
etc.) which were not yet approved definitely by phublic authorities.

It has to be recalled that there are differentiti@s and practices in member States
concerning the qualification of documents as “@adficlocuments”. In principle, a document is

“official” only after it has been finally approved.his being the case, there are certain
countries which declare documents as being offiglach have not been officially approved,

such as draft proposals and regulations, with & wenotably associating the public opinion

to the decision process.
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Private letters and letters received by memberthefadministrations in their capacity as
politicians are also excluded from the notion offit@al documents” in the sense of this
recommendation.”]

Scope

This recommendation concerns only official docuradmld by public authorities as defined
above. However, the member States should examniiei light of their domestic law and
practice, to what extent the principles of thisommendation could be applied to information
held by legislative and judicial authorities.

[* The Explanatory Memorandum could indicate thae tconcept of "official
information” (informations publiques) covers allcoeded information held by the
various public authorities. This means essentidibcuments in the broad sense:
printed documents, computerised documents in aevatrle form, documents
recorded on audio or video tape, etc. The docunmatscontain texts, images etc.]

Principle 1

The member States should guarantee the right afyewe to obtain, on request, official
documents held by public authorities.

[* At this stage the DH-S-AC decided to limit theope to documents that are requested for.
The group will further examine whether the scopeallshe extended to cover also the
individuals right to receive public information ]
Principle 2
1. Member States may derogate from the right of acdesofficial documents.
Limitations or restrictions must be applied spalgnget down precisely in the law, be
necessary in a democratic society and be propatgoto the aim of providing
protection on:
[*The DH-S-AC is working towards the preparation ari exhaustive list. For the
moment, the list of elements in Principle 2 is nded to be provisional, as a basis for
discussion. The Group agreed to delete the relatiboriinformation supplied to
governments in confidentiality” in this context andme back to this under another
Principle.]
I national security, defence and internationkdtrens;
i. public safety
ii. prevention, investigation and prosecutiorcafninal activities;

\2 personal privacy and other legitimate privaieerests, in particular the protection of
personal integrity;

V. commercial and other economic interests, be finesate or official;
Vi. equality of parties concerning court proceeding

Vil. nature
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viii.  inspection, control and supervision by pabdiuthorities;
IX. governmental economic, monetary and exchantgepalicy;
X. confidentiality of governmental deliberations (ocal, regional or national level).

Note: The DH-S-AC decided to revert on the issustate obligations following the receipt
of documents entrusted to it confidentially.

2. Access may be refused only if the disclosur¢hef document or of the information
contained therein risks to harm the interests maet in paragraph 1 of Principle 1 and
taking into account the public interest attacheth&odisclosure.

Principle 3:

Unless exceptional cases demand otherwise, MentaggsSshould set maximum time limits
for the restrictions mentioned in Principle 2.

[*As regards the “exceptional cases” mentionednnd®ple 3, the Explanatory Memorandum
could indicate that the Group preferred to limgeif to mention the practice of certain
member States: Thus, in the Netherlands, all tleei@ents have to be accessible after twenty
years, the only possible exceptions being the ptiote of privacy and the national interest.]

[*The Explanatory Memorandum could indicate thaith regard to documents
classified as confidential, the public authoritsé®uld ensure that they are made accessible as
soon as circumstances permit or, if the law seitsi@ limit on confidentiality, as soon as that
limit is reached,;

[*Moreover, the Explanatory Memorandum could indégan a convenient place, that, with
regard to registers or inventories of documents,piblic authorities should ensure that they
are always made available, this being a prereguisitthe exercise of the right of access to
official information. It is, however, open to publiauthorities to determine the type of
information to be included in such registers oreimwories, with the aim of protecting
legitimate interest and, in particular, respectdovate life].
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Appendix V

Draft Opinion
to be submitted to the CDDH
on the draft Recommendation
on a European policy on accessto ar chives

[Note for the CDDH: At its ® meeting (9-12 March 1999), the Group of Specklist Access

to Official Information (DH-S-AC) elaborated thisadt opinion for the CDDH concerning the
draft Recommendation on a European policy on actesarchives, elaborated within the
framework of the Committee of Culture (CC-Cult) tbe Council for Cultural Co-operation
(CDCC). This draft opinion concerns the latest eref the draft Recommendation (21 January
1999) resulting from the informal meeting held &riB on 19 January 1999. The draft opinion
was prepared by the DH-S-AC bearing in mind, irtipalar, the [fruitful] exchange of views it
held during its 8 meeting with a number of representatives of theGQT(@].

“The CDDH appreciates the considerable work donerecent years by the
professionals of Archives to set up a number ofopean principles on access to archives.
However, the CDDH draws attention to the fact thdés on access to archives cannot be
elaborated separately from those on access taadfflocuments, regardless of where such
documents are stored, in Archives or elsewhere.

Noting that the work currently being done by iteo@® of Specialists on Access to
Official Information (DH-S-AC) has a direct impaoh the issue of access to archives, the
CDDH recommends that the Committee of Culture (Q@Gvait for the finalisation of the
DH-S-AC work before finalising any draft instrumennt the issue of access to archives.

This being said, the CDDH recognises the usefsloéguidelines at a European level
on the issue odccess to documents added to Archives for permanent conservation, especially
given the need for individuals to have an accupateeption of historical events within their
countries. Therefore, the CDDH does not objecth® work being pursued within the CC-
Cult on the specific issue of access to documenided to Archives for permanent
conservation.

The main concern of the CDDH is to make sure déingtrecommendation on access to
archives is compatible with the principles it isremtly discussing.

In the spirit of co-operation between the CDCC #ral CDDH, the latter invites the
CC-Cult to designate an observer to attend the EAESneetings”.



