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Item 1: Opening of the meeting and adoption of the agenda

1. The CDDH Drafting Group on Human Rights and Business (CDDH-CORP) held its second
meeting in Strasbourg from 12 to 14 February 2014 with Mr René LEFEBER (Netherlands) in the
Chair. The list of participants can be found in Appendix|. The agenda as adopted appears in

Appendix Il

2. The Chair welcomed the participants, invited those having not attended the first meeting to
introduce themselves, and recalled the tasks that the group was entrusted to achieve in the
framework of its terms of reference.

Item 2: Keynote speech: Professor Michael K. Addo, Member of the UN Working Group on
Business and Human Rights

3. Professor Michael K. Addo, senior lecturer at Exeter University (United Kingdom) and member
of the UN Working Group on Business and Human Rights, addressed in his keynote speech recent
developments in the area of human rights and business from the point of view of the Working Group.

4. The keynote speech and the subsequent exchange of views with the Group focused in
particular on the following points:

e The hitherto work of the Working Group, including achievements and obstacles;

e Ongoing debate at the international level on the need of a legally-binding instrument for
business and human rights;

e Gaps at the international level, such as the question of accountability of enterprises for gross
human rights violations that amount to international crimes;

e The divisiveness on the issue of extraterritorial jurisdiction at global level and the hope that
the Council of Europe may address the issue;

e Ongoing preparation of a report of the Working Group to the UN General Assembly, with a
particular focus on national action plans, to which delegations were invited to give input;

e The Open Consultation on the strategic elements of National Action Plans in the
implementation of the UN Guiding Principles, to be held on 20 February, to which the Council
of Europe was invited;

e The Forthcoming regional consultations on national action plans in Africa (Ethiopia), Latin
America (Colombia) and Asia (India), and possible participation of a representative of the
Council of Europe in order to foster the intercontinental exchange of views and good practices;

e Lessons drawn from the first two annual sessions of the UN Forum on Business and Human
Rights (2012 and 2013);

e The impact of the Guiding Principles for future generations and the importance of education
and awareness-raising in this respect.

Iltem 3: Information on recent relevant national and international developments

5. The representative of the Netherlands presented the national action plan of her country for
the implementation of the UN Guiding Principles. Other participants provided information on the
status of preparation of their respective national action plans. The representatives of the European
Union and of the Office of the United Nations High Commissioner for Human Rights presented the
current status of their respective work in the field.
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6. The Secretariat reported on the participation of the Council of Europe to the UN Forum on
Business and Human Rights. It also informed the Group about the ongoing discussion in the
Committee of Ministers regarding the adoption of the draft Declaration on the UN Guiding Principles
on Business and Human Rights drafted by the Group at the last meeting and adopted by the CDDH at
its meeting in November 2013. Finally, it reported about a conference to be organised by the Council
of Europe and its Austrian Chairmanship on internet governance in Graz on 20 March 2014, to which
the CDDH-CORP Secretariat was invited to sit on a panel on business and human rights.

7. As regards other relevant events, the representative of the Netherlands informed the Group
about an expert meeting on the effectiveness of grievance mechanisms, which will take place on 3-4
April 2014 in The Hague. The European Coalition for Corporate Justice is organising a series of
conferences (in Brussels, Berlin, Paris and London — dates are yet to be confirmed) on civil justice in
the context of transnational business activities and human rights.

Item 4: Elaboration of one or more non-binding instruments

8. The Secretariat reported to the Group about the exchange of views that the CDDH had at its
November meeting, with the participation of the Chair of the Group, and on the guidance provided
by the CDDH, particularly as regards the indicative list of issues appended to the report of the last
meeting of the Group.

9. The Chair presented the revised indicative list of issues (document CDDH-CORP(2014)04),
drawing the attention of the Group to the main changes compared to the previous version, in the
light of comments received by delegations and the discussion in the November meeting of the CDDH.
The Group had then a preliminary exchange of views on this revised list, on possible priorities for
further action and on whether or not the Group should continue considering all the items currently
on the list.

10.  After this first exchange, the Group agreed to pursue in detail the consideration of the various
items on the list in three sub-groups, with a view to the identification of concrete proposals for
future action, with the exception of item A (Existing obligations and engagements of Member States),
for which it was agreed that the Secretariat would be in a position to collect the necessary
information, also on the basis of documents already prepared.

11. The first sub-group discussed questions related to access to justice and remedies and to
extraterritorial jurisdiction (items B and | of the list), with Mr Sergiy Kyslytsya (Ukraine) as
rapporteur. The second sub-group, with Ms Eva Fehringer (Austria) as rapporteur, discussed policies
and measures requiring business enterprises to respect human rights, policies and measures
promoting respect for human rights, and the promotion of due diligence (items C, D and E of the list).
The third sub-group, with Ms Krista Oinonen (Finland) as rapporteur, discussed the remaining items
on the list (ltems F, G, H, J and K).

12. The result of the reflection of the three sub-groups was discussed and amended by the Group
in plenary, and appears in Appendix Ill to the present report. It was clarified that the issues appearing
in Appendix Il were merely listed as options and questions for further debate, and that any decision
upon their inclusion in one or more non-binding instruments would only be taken at a later stage.

13. Asregards the question of extraterritorial jurisdiction, due to the complexity of the issues and
the diverging opinions within the Group on whether or not this item should be included in a non-
binding instrument and on how to address it, the Group decided not to discuss it at length at this
meeting, also in order not to detract its attention from other relevant issues.



CDDH-CORP(2014)R2

14. The participants were invited to submit proposals and suggestions of issues for further
consideration, including as regards how to possibly tackle the question of extraterritorial jurisdiction,
to the Secretariat (mail to matthias.kloth@coe.int) by 21 March 2014 at the latest, with a view to a
revision of the list for consideration by the CDDH at its next meeting in April. The Secretariat was
requested to collect information on existing obligations and engagements of Member States, taking
into account the documents already prepared for the work of the Group, and to disseminate it by 2
May 2014 at the latest.

15. The Chair summed up the discussion identifying three broad areas of main interest for the
Group:

e a first area, including the questions of existing obligations and engagements of member
states and of obstacles to access to justice and remedies for victims, which may lead to the
elaboration of a recommendation;

e asecond area encompassing policies and measures of states with respect to companies and
the question of due diligence, which may lead to the elaboration of a guide of good
practices; and

e a third area around the issue of national action plans, which may lead to the elaboration of
recommendations as well as guidelines, possibly supported by examples of good practices.

When approaching these issues, appropriate attention should be paid to a number of transversal
issues, such as the role of stakeholders and social partners, including national human rights
institutions, gender equality, awareness raising, capacity building and education measures, review
mechanisms, etc. It was also noted that any proposal for further activity by the Organisation would
be subject to financial considerations.

16. The Group noted that the results of this meeting will be discussed by the CDDH at its next
meeting in April, and that the CDDH may provide new instructions to the Group for its third meeting.
In this respect, the Group proposed that the CDDH at the April meeting exchanges views on the
proposed approach and on the current state of the discussion, and invites all delegations of CDDH
and CDDH-CORP to submit substantive comments by mid-June. On the basis of the comments
received, the CDDH could then instruct at its June meeting the Secretariat and the Chair of the CDDH-
CORP to draft a new working document, possibly already taking the form of a draft non-binding
instrument or instruments, for consideration at the next meeting of the Group.

Item 6: Other business

17. The CDDH-CORP will hold its next meeting in Strasbourg from 24 to 26 September 2014. It
tentatively proposes to hold its fourth meeting from 11 to 13 February 2015.
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APPENDIX |
LIST OF PARTICIPANTS

ALBANIA / ALBANIE
Armer JUKA, State Advocate, Ministry of Justice, Blv Zogu I, Tirana
armer.juka@avokaturashtetit.gov.al

AUSTRIA / AUTRICHE

Eva FEHRINGER, Federal Ministry of Labour, Social Affairs and Consumer Protection, European and
International Social Policy and Labour Law, Stubenring 1, 1010 Wien

Tel: +43 17 1100 6098

eva.fehringer@bmask.gv.at

FINLAND/FINLANDE

Krista OINONEN, Legal Counsellor, Deputy Director, Unit for Human Rights Courts and Conventions,
Legal Service, Ministry for Foreign Affairs, P.O. Box 411, 00023 Government

Tel. +358 (0)295 351 172, GSM +358 40 158 5482

Krista.Oinonen@formin.fi

FRANCE

Bertrand JADOT, Ministere des Affaires étrangeres, Direction des affaires juridiques, Sous-direction
des droits de I'Homme, 57, boulevard des Invalides, 75700 Paris

Tél: 01.53.69.36.28 - Fax: 01.53.69.36.72

bertrand.jadot@diplomatie.gouv.fr

GERMANY / ALLEMAGNE

Gabriele SCHERER, Federal Ministry of Justice and Consumer Protection, MohrenstraRe 37, 10117
Berlin

Tel.: +49 30 2025 9476

Scherer-Ga@bmijv.bund.de

HUNGARY / HONGRIE

Tamas TOTH, Co-Agent for the Hungarian Government before the European Court of Human Rights,
Department of Cooperation on International Crime and Human Rights, Ministry of Public
Administration and Justice, H-1054 Budapest, Kossuth tér 2-4

Tel: 003617956392 ; Fax: 00361 795 05 29

antal.tamas.toth@kim.gov.hu

ITALY/ITALIE
Manlio DE SILVIO, project Manager de la Fondation I-CSR
Manlio.desilvio@i-csr.it

Danilo FESTA, General Director, Third sector and social formations, Italian Ministry of Labour and
Social Affairs

Maria Benedetta FRANCESCONI, Ministere du développement Economique, Chef de Secrétariat du
Point de contact national pour la mise en ceuvre des Lignes directrices de 'OCDE en matiere de
conduite responsable des entreprises

Tel.: +39 0647052523

Benedetta.francesconi@mise.gov.it
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LATVIA / LETTONIE

Natalja FREIMANE, Ministry of Foreign Affairs, Office of the Representative of the Government of the
Republic of Latvia, before International Human Rights Organizations

Tel.: +371 6701 6179 - Fax: +371 6728 3335

natalija.freimane@mfa.gov.lv

REPUBLIC OF MOLDOVA / REPUBLIQUE DE MOLDOVA

Lilia ILIES, Deputy to the Permanent Representative, Permanent Representation of the Republic of
Moldova to the Council of Europe

tel. +33 388365564 - fax. +33 388364896

lilia.ilies@mfa.md

NETHERLANDS / PAYS-BAS

Rene LEFEBER, (Chair), Legal Councel, Ministry of Foreign Affairs, International Law Division,
Bezuidenhoutseweg 67, 2500 EB The Hague

Tel.: +31-70 348 5554

Rene.Lefeber@minbuza.nl

Janneke FABER, Ministry of Foreign Affairs, International Law Division, Bezuidenhoutseweg 67, 2500
EB The Hague

Tel.: +31-70 348 5039

Janneke.Faber@minbuza.nl

POLAND / POLOGNE

Piotr KOBIELSKI, Department of Proceedings before International Human Rights Protection Bodies,
Ministry of Foreign Affairs of Poland, Al. J. Ch. Szucha 23, 00-580 Warszawa
piotr.kobielski@msz.gov.pl

RUSSIAN FEDERATION / FEDERATION DE RUSSIE
Vladislav ERMAKQV, Ministry of Foreign Affairs, 32/34, Sennaya sq., 119200 Moscow
vlad.ermakov@hotmail.com

SWITZERLAND/SUISSE

Rodrigo RODRIGUEZ, Attorney-at-Law, Scientific Adviser, Federal Department of Justice and Police
FDJP, Federal Office of Justice FAJ, Private Law Division, Bundesrain 20, 3003 Bern

Tel.: +41(0)31 3248117 - Fax +41 (0)31 3224225

rodrigo.rodriguez@bj.admin.ch

TURKEY / TURQUIE

Meltem AKSEN, Legal Expert, Permanente Representation of Turkey to the Council of Europe, 23,
boulevard de I'Orangerie, F-67000 Strasbourg

Tel.. 0388248571

meltem.aksen@mfa.gov.tr

UKRAINE

Sergiy KYSLYTSYA, Director-General for International Organisations, Ministry of Foreign Affairs, 1
Mykhaylivska square, Kiev

Tel: +380 44 238 1564

s.kyslytsya@mfa.gov.ua
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UNITED KINGDOM / ROYAUME-UNI

Stephen LOWE, Head, Business and Human Rights, Freedom of Expression Team, Human Rights and
Democracy Department at the Foreign and Commonwealth Office, London

Tel: +44 20 7008 3642 - Stephen.Lowe@fco.gov.uk

PARTICIPANTS

Keynote Speaker

Michael K. ADDO, Member of the United Nations Working Group on Business and Human Rights,
Special Procedures of the United Nations Human Rights Council, Senior Lecturer at the University of
Exeter (United-Kingdom)

Tel: +44(0)1392 263198

M.K.Addo@exeter.ac.uk

Union européenne / European Union

Giovanni Carlo BRUNO, Adjoint au Chef de la Délégation de I’'Union Européenne aupres du Conseil de
I’'Europe, 18, Boulevard de I'Orangerie -Strasbourg

Giovanni-Carlo.BRUNO@eeas.europa.eu

Japan / Japon
Takaaki SHINTAKU, Consul, au Consulat Général du Japon a Strasbourg

japan.coe@s6.mofa.go.ijp

Masataka NAGOSHI, Advisor, Permanent Mission of Japan to the United Nations and other
International Organizations in Geneva

Mexico/Mexique

Alejandro MARTINEZ PERALTA, Observateur Permanent Adjoint, Mission Permanente du Mexique
aupres du Conseil de I'Europe, 8 boulevard du Président Edwards, Strasbourg, France

Tél.:+(33) (0)3882407 72 -Fax.: +(33)(0) 388241087

repmex.strasbourg@orange.fr — amartinezp@sre.gob.mx

Mission Permanente du Mexique auprés du Conseil de I'Europe

8, boulevard du Président Edwards - 67000 Strasbourg

(9:00-13:00 15:00-18:00)

Tél.: 0388 24 26 81 — Fax: 0388 24 10 87

E-mail: repmexcoe@sre.qob.mx

Amnesty International

loulietta BISIOULI, Assistant on Council of Europe Issues, Amnesty International European Institutions
Office, Brussels Office: Rue de Tréves, 35, Boite 3 B-1040 Brussels, Belgium

Tel.: +33 369 731 531

coe.amnesty@amnesty.eu

Conference of INGOs of the Council of Europe / Conférence des OING du Conseil de I’Europe
Jean-Bernard MARIE

Tel: +33 3 88 83 46 50
Jean-bernard.marie@misha.fr

European Trade Union Confederation (ETUC) / Confédération européenne des syndicats (CES)
Klaus LORCHER, Human Rights Adviser
K.Loercher@t-online.de
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International Commission of Jurists (ICJ) / Commission internationale de Juristes (ClJ)
Carlos LOPEZ, Senior Legal Advisor,ICJ , Rue des Bains 33, P.O. Box 91, 1211 Geneva 8, Switzerland
carlos.lopez@icj.org

European Network of National Human Rights Institutions (ENNHRI) / Réseau européen des

institutions nationales des droits de ’homme

Claire METHVEN O’BRIEN, LL.M., Ph.D., Special Adviser, Danish Institute for Human Rights, Special
Adviser Human Rights & Business, Wilders Plads 8K- DK-1403 Copenhaguen K

Te.: +45 3269 8888 ; Direct +45 3269 8650

cob@humanrights.dk

The European Coalition for Corporate Justice (ECCJ) / La Coalition Européenne pour la Responsabilité
Sociale et Environnementale des Entreprises (ECCJ)

Marilyn CROSER, member of the ECCJ Steering Group and coordinator of the UK Corporate
Responsibility Coalition (CORE) - coordinator@corporate-responsibility.org

International Federation of Human Rights / Fédération internationale des Ligues des Droits de
I'Homme (FIDH)

Genevieve PAUL, Responsable du bureau mondialisation et droits humains, Head of Globalisation
and Human Rights Desk

gpaul@fidh.org
OCDE /OECD

Excused/Excusé

Organisation internationale des employeurs (OIE)/International Organization of Employers (IOE)
Matthias THORNS, Senior Adviser, Chemin de Joinville, 26, CH-1216 Cointrin/Geneva

Tel.: +41 (0) 22 929 00 21 ; Mob.: +41 (0) 79 400 60 83

thorns@ioe-emp.org

Office of the High Commissioner for Human Rights (OHCHR)

Ragnhild HANDAGARD, Business & Human Rights, Research and Right to Development Division,
Office of the High Commissioner for Human Rights, Office address: Avenue Giuseppe Motta 48,
Office 1-01, Geneva

Tel: +41 22 928 240 - Fax: +41 22 928 9010

rhandagard@ohchr.org

SECRETARIAT
DG | — Human Rights and Rule of Law / Droits de 'Homme et Etat de droit
Council of Europe / Conseil de I'Europe, F-67075 Strasbourg Cedex

Daniele CANGEMI, Head of Division / Chef de Division, Human Rights Law and Policy Division / Division
du droit et politique des droits de I’'homme

Tel: +33388412224;Fax:+33388413739

nicola-daniel.cangemi@coe.int

Matthias KLOTH, Administrator, Human Rights Law and Policy Division / Division du droit et politique
des droits de I'homme

Tel: +33390214984

matthias.kloth@coe.int
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Severina SPASSOVA, Lawyer, Human Rights Law and Policy Division / Juriste, Division du droit et de la
politique des droits de ’'Homme

Tel.: +333902149 84

Severina.spassova@coe.int

Valérie PEARD, Principal Assistant, Human Rights Law and Policy Division / Division du droit et de la
politique des droits de I’'homme

Tel. : +333 88413158

valerie.peard@coe.int

Kinanya PIJL, Study visitor/visiteuse d’étude
Kinanya.pijl@coe.int

Frédérique BONIFAIX, Assistant / Assistante
Tel : 43338841 2005; Fax:+333 88413739
frederique.bonifaix@coe.int

Support to HR national Implementation
Valentina BOZ

Tel.: 433390215101
Valentina.BOZ@coe.int

European Social Charter / Charte sociale européenne
Florent DUPLOUY
florent.duplouy@coe.int

Ramon PRIETO-SUAREZ
Ramon.PRIETO-SUAREZ@coe.int

INTERPRETERS / INTERPRETES
Bettina LUDEWIG

Julia TANNER

Christopher TYCZKA
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APPENDIX Il
Item 1: Opening of the meeting and adoption of the agenda
Item 2: Keynote speech: Professor Michael K. Addo, Member of the UN Working

Group on Business and Human Rights

Item 3: Information on recent relevant national and international developments

Information Documents

Report on the Council of Europe participation to the 2nd United Nations CDDH-CORP(2014)02
Forum on Human Rights and Business (Geneva, 2-4 December 2013)

National Action Plan of the Netherlands on Business and Human Rights CDDH-CORP(2014)06

Item 4: Elaboration of one or more non-binding instruments

Working Documents

Report of the 1* meeting of the CDDH-CORP CDDH-CORP(2013)R01
Pertinent extracts of the 79" CDDH report CDDH-CORP(2014)01

Corporate social responsibility in the field of human rights - Comments on | CDDH-CORP(2014)03
the indicative list of issues including examples of good practices

Working document on the indicative list of issues to be considered in CDDH-CORP(2014)04
preparation of a Council of Europe non-binding instrument on human
rights and business

Materials concerning the issue of extraterritorial jurisdiction CDDH-CORP(2014)05
Information Documents

A UN Business and Human Rights Treaty? An Issues Brief by John G. Ruggie | John G. Ruggie

28 January 2014 document
Item 5: Other business

- Dates of the next meeting

Reference Documents

Feasibility study on corporate social responsibility in the field of human CDDH(2012)R76
rights Addendum VII

Draft preliminary study on corporate social responsibility in the field of CDDH(2012)12
Human Rights : existing standards and outstanding issues

10
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CM decision CDDH-CORP(2013)01
Terms of Reference of the CDDH-CORP CDDH-CORP(2013)02
Pertinent extracts of the 77th and 78th CDDH reports CDDH-CORP(2013)03

11
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APPENDIX Il

Indicative detailed list of issues for further debate

A. Existing obligations and engagements of Member States (including as members of multilateral
institutions) according to relevant European and international instruments in the context of human
rights and business, including ECHR case law

B. Obstacles to access to justice and remedies for victims of business-related human rights abuses
— both within business enterprises (e.g. internal complaint mechanisms) and outside business
enterprises (e.g. individual and collective complaint mechanisms, administrative and criminal
responsibility of business enterprises, legal aid, and alternative dispute resolution) — and ways to
improve access to justice and remedies as well as their effectiveness (i.e. direct access and third
party intervention possibilities for trade unions and respective civil society organisations)

The Group discussed three types of mechanisms: state-based judicial mechanisms, state-based non-
judicial mechanisms and non-state based grievance mechanisms (or companies’ mechanisms).

As a general principle, the Group deemed that the issue of access to information for rightsholders in
relation to corporate human rights abuses, including fundamental social rights, about existing
mechanisms is of particular importance for the effectiveness of any type of remedy, whether judicial
or non-judicial. Such information should also be available in the rightsholders’ language.

a) Access to judicial mechanisms

As regards the access to judicial mechanisms, the Group established a draft list of obstacles and
considered possible measures to overcome them. It took as a basis of its discussion the obstacles
that had been identified in some sources, such as the commentaries under Principle 26 and two
thorough studies®. In this regard, it was also recalled that the European Court of Human Rights in its
case-law stresses that the right of access to court under Article 6 ECHR is, although not absolute, a
right which must be guaranteed in a manner that is practical and effective (see, for example, Jones
and others v. the United Kingdom, judgment of 14 January 2014, paras. 186-187).

The Group exchanged views on the headquarters’ responsibility and the implementation of the
Brussels | Regulation on jurisdiction and recognition and enforcement of judgments in civil and
commercial matters (EC Regulation No 44/2001) and the corresponding Lugano Convention. It
deemed that these issues were also related to the issue of access to justice. Particularly as regards
the Brussels | Regulation, some of the participants proposed that a review of best national
implementation practices be conducted in order to learn from such practices, other participants
were on the opinion that in this context any reference to and review of a EU instrument should be
acceptable and of interest for all European countries, focusing on contents and principles embedded
in this instrument.

! The commentaries under the Principle 26; the study “The third pillar — access to judicial remedies for human
rights violations by transnational business” — December 2013; the study “Corporate accountability for Human
Rights and Business - A guide for victims and NGOs on recourse mechanisms” — 2010

12
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Draft list of obstacles to access to judicial mechanisms and possible measures

e Complex structure of businesses
O Establish reporting requirements on both structure of the company, including its subsidiaries,
and their business relationships.

O Establish a duty for headquarter companies to conduct human rights due diligence in respect
of the entities in the corporate group. Failure to fulfill this duty would require headquarters
to fulfil particular reporting obligations or even to make them civilly liable for harm resulting
from the activities of entities in the group.

e Legal responsibility
0 Explore ways of introducing corporate criminal liability under domestic law.

0 Clarify standards for corporate criminal liability, including standards for complicity.
0 Foresee training for public prosecutors where corporate criminal liability is in place.

e Lack of legal standing for victims
o0 Simplify/clarify the conditions under which public interest litigation can be brought.

e  Forum non conveniens
0 Establish jurisdiction of member states’ courts in civil and commercial matters over
companies, including their activities abroad, that are incorporated/have their statutory seat
or their principal place of business within their jurisdiction.

e Applicable law

e Act of State-Doctrine/Immunities
O Enforce a presumption against the act of state doctrine/ immunity in case of commercial
activity by businesses carrying out public functions.

o Difficulties for victims to obtain legal aid/ financial obstacles
0 Extend or facilitate legal aid for victims of human rights abuses committed by companies or
their subsidiaries outside the place of incorporation or their statutory seat.

0 Minimize the effects of the loser pays system as regards access to justice.

0 Consider difficulties that may face women, children, migrants, indigenous people, human
rights defenders.

e Lack of resources or willingness of prosecutors to pursue a case
O Take appropriate measures to enable prosecutors to investigate a case (properly
equipped/trained prosecutors).

0 Allow for an efficient review of the prosecutor’s decision not to pursue a case (properly
equipped/trained judges).

13
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e Rules of evidence in civil law cases
O Promote equality of arms.

e Lack of collective redress mechanisms in national legal systems
0 Enable collective actions, including opt-in group actions.

0 Consider reforming collective actions, to enable claims to be brought based expressly on
human right terminology and by reference to European human rights treaties.

O Enable legal standing, third party intervention possibilities or other means of support of
claims by trade unions and respective civil society organisations.

b) Access to non-judicial mechanisms

The Group exchanged views on existing non-judicial mechanisms with the purpose of mediation and
conciliation, such as National Human Rights Institutions or the National Contact Points established
under the OECD Guidelines for Multinational Enterprises.

As far as National Contact Points are concerned, the Group considered that it was not appropriate
that the functioning and the effectiveness of such mechanisms be discussed within the Council of
Europe, but that the Council of Europe could well recommend to those member states which have
not yet done so to adhere to the OECD Guidelines for Multinational Enterprises. However, some
participants expressed the wish that best practices as regards the operation of National Contact
Points be identified and shared among member states.

It was also suggested that attention should be paid to administrative mechanisms taking decisions
which may have an impact on human rights, and to the fact that basic fair trial rules should also apply
in these situations.

The Group also suggested that member states should ensure that non-judicial mechanisms meet the
effectiveness criteria as set out in the UN Framework (2011). Additional criteria might be considered.

c¢) Non-state-based mechanisms

There was a general consensus that states should not be involved in the functioning of non-state-
based mechanisms. Nonetheless, the Group considered that states should communicate to
companies that internal grievance mechanisms do not include provisions that prevent victims from
accessing state- based judicial and non-judicial mechanisms.

C. Policies and measures requiring business enterprises to respect human rights, in particular the
protection of fundamental social rights of workers, non-discrimination, and data protection

e The Group recognised that particular emphasis should be put on the protection of fundamental
social rights which are already existing obligations on states, enshrined in the (Revised) European
Social Charter, but also in other international standards such as the International Covenant on
Economic, Social and Cultural Rights and applicable ILO Conventions.

14
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e Consideration could be given to the institution of a “Helpdesk” within the Council of Europe to
which companies or individuals/workers could turn to inquire about applicable Council of Europe
standards.

e The importance of the principles of non-discrimination and gender mainstreaming were
underlined as issues to be taken in consideration in a future non-binding instrument.

e On the other hand, the Group considered that it had very little to add with regard to the issue of
data protection, given the ongoing revision of the “Convention for the Protection of Individuals
with regard to Automatic Processing of Personal Data” and the competence of the Steering
Committee on Media and Information Society in the area of internet governance.

D. Policies and measures promoting respect for human rights (e.g. public procurement, foreign
investment, activities of State-owned companies, activities in conflict areas, gender equality)

E. The promotion of due diligence, e.g. through tort, corporate, administrative and/or criminal law,
incentives and other measures) by business enterprises

The Group found that item D. on policies and measures promoting respect for human rights
somewhat overlapped with item E. on the promotion of due diligence, given that some of the
policies and measures listed under item D. were intended to use the due diligence of private
enterprises to achieve respect and protection of human rights.

It considered that there is no single concept of due diligence but many, and that the CDDH-CORP was
not in the best position to try to define the concept. However, the Group did not rule out that the
issue of due diligence could be addressed, depending on the format it would choose (e.g. by
presenting existing examples of due diligence in Member States in a guide of good practices as well
as additional ways in which due diligence could be carries out).

The Group discussed a number of specific issues which were felt could form part of a non-binding
instrument:

e the integration of human rights policies and monitoring mechanisms into export licensing
schemes or export guarantees, investment and trade agreements, or stock market launches;

e increasing human rights performances of state-owned companies;

e possible reporting requirements of human rights impact of foreign investments;

e applying human rights in procurement processes, taking also into account the European
Procurement Directive 2004/18/EU (and its eventual updating) and practice in Member States;

o fostering the translation and dissemination of the UN Guiding Principles in Council of Europe

member states (including in particular for small and medium-sized companies that tend to be
less aware of their existence);
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e recommending supporting measures for companies (such as the providing of information by
their home states on sensitive human rights issues in third countries);

e promoting capacity building measures from states and their respective social partners for
countries where there might be a lack of social partnership or social partner organisations.

F. Establishment of benchmarks for national action plans and national baseline studies, including
the involvement of stakeholders

The Group discussed whether a non-binding instrument could provide guidance to Member States on
how to establish national action plans (NAP) and considered the following aspects:

e The modalities for preparing a national action plan vary from country to country. Two Member
States have already adopted their NAPs and many Members States are in the process of drafting
or finalizing their NAPs. However, there is still a large group of Member States without any
concrete plan on how to proceed with a NAP. It was identified that this group could benefit from
the guidance and support in preparing NAPs.

e Asregards a non-binding instrument, questions were raised on the following issues: is it the role
of the Council of Europe to provide guidance on establishing a NAP? If so, how much guidance
could it provide? What is the right format for providing guidance and how much space there is
for guidance?

e A non-binding instrument could encourage Member States to prepare balanced and
comprehensive NAPs, to implement them and, as appropriate, to update them. A key message of
the Council of Europe’s political declaration can and, if needed, should be repeated.

e A non-binding instrument(s) could provide guidance for, inter alia, following up to the NAPs in
the long term, establishing multi-stakeholder processes in this regard, keeping NAPs active and
alive, revising the NAPs as well as assessing the NAPs being implemented.

e An adequate follow-up mechanism for the implementation of NAPs was considered of utmost
importance.

e As regards preparing NAPs, it was proposed to issue a guide of good practices. Two adopted
NAPs are very different and illustrate how the implementation of the Guiding Principles can be
addressed in various ways by adopting different approaches.

e Should there be a need to provide guidance on how to establish NAPs, there are several options
available. There could be one single instrument providing guidance for establishing NAPs and/or
elements of guidance could be integrated into substantive/sectorial parts of a non-binding
instrument(s), e.g. in the context of access to justice.

e There was a general agreement that Member States would benefit from sharing experiences on
the substance, e.g. experiences related to public procurement or access to justice. It was
emphasized the exchange of experiences should be ongoing and there should be a permanent
platform for sharing experiences, providing guidance and exchanging views.
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One feasible option for establishing a public platform could be a dedicated website. It would be
accessible to all stakeholders and easily provide a comprehensive database of information on
business and human rights.

In addition, it is important to promote dialogue — a web platform cannot replace face-to-face
dialogue with all stakeholders.

A peer review has often provided positive experiences and an inspiring learning environment. It
was suggested that a small group of Member States, after adopting their NAPs, could do piloting
and peer review the implementation of the UN Guiding Principles at the country level. The
review exercise should preferably involve also other stakeholders.

It was emphasized that the Council of Europe does not have a mandate, as such, to monitor the
implementation of NAPs. However, there should be an adequate follow-up to the realization of
the non-binding instrument. A follow-up questionnaire addressed to Members States could be a
useful tool in this regard. However, in order to conduct follow-up activities at regular intervals
voluntary contributions coming from Member States are important to secure adequate
resources. It was also noted that the UN Working Group already requests Member States to
provide information through a questionnaire. The Council of Europe should not duplicate the
work already done at other fora.

G. The role of stakeholders and social partners, including national human rights institutions

The Group exchanged views on how a non-binding instrument could facilitate the role of
stakeholders and social partners, including national human rights institutions (NHRI).

The role of stakeholders is a cross-cutting issue — it should be addressed throughout a non-
binding instrument(s), not as separate cluster.

Every Member State has its own unique group of relevant stakeholders. A non-binding
instrument should promote the variety of stakeholders, including NHRIs, non-governmental
organisations, social partners and business enterprises and associations representing them, and
inclusive processes in the spirit of the UN Guiding Principles. The particular importance of trade
unions and organisations of employers in this respect has been underlined. A special focus, in
order to ensure their appropriate consultation, should be placed on rightsholders such as
children, minorities, indigenous peoples, persons with disabilities, human rights defenders etc.

It is crucial to emphasize the role of business enterprises as stakeholders, too. A non-binding
instrument could provide ways and means, preferably also share good practices, on how to
involve and sensitize the business sector in the implementation of the UN Guiding Principles and
NAPs.

A non-binding instrument(s) should emphasise NHRIs’ role and address this issue, inter alia, in
the context of access to justice. Member States should be encouraged to empower independent
and impartial NHRIs to take active role in this regard. The UN Paris Principles on the status of
national human rights institutions do not set a requirement that NHRIs should handle individual
and/or collective complaints. Issues related to business and human rights fall naturally under the
mandate of NHRIs and they should be able to address these thematic issues.
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e Stakeholders to be considered should not be limited to those mentioned in the Guiding
Principles. For example Parliaments, as well as the Parliamentary Assembly of the Council of
Europe, can play an important role and provide a positive input to raising awareness of the UN
Guiding Principles and national implementation efforts in this regard. A European added value
could be identified here.

e In the context of business and human rights a gender impact assessment is usually lacking.
Gender impact assessment could be linked to relevant thematic clusters, such as access to justice
(e.g. particular barriers for women’s access to justice).

H. Appropriate mechanism for the review of the implementation of the instrument (such as peer
exchange mechanism)

The Group preliminarily assessed whether there is a need for a review of a non-binding
instrument(s):

e The general notion was that follow-up processes give value also to non-binding instruments.
However, the most feasible format for a review mechanism can be addressed with more detail
only when a non-binding instrument(s) is finding its shape. The format of the instrument(s) will
be crucial when assessing the concrete options.

e It was emphasized that the review should be seen as an opportunity for a dialogue between
stakeholders and States.

e A peer-review was identified as one option for review. Basically, Member States could be invited
to submit information, i.e. to reply to a questionnaire. A rapporteur chosen among governmental
experts would review the replies and identify trends with the help of the Secretariat and submit
a report on the implementation of the instrument(s), including conclusions and proposals for
further action to an intergovernmental committee.

e During the review cycle it could be beneficial to focus only on 1-2 items, not to request
information on all issues. It was emphasized that some issues may deserve more attention than
others. This may be addressed in the rapporteur’s conclusions.

e Questionnaires were considered as useful tools for national stocktaking. However, there should
be a clear objective for the questionnaires and all questions should be well designed and
targeted.

e Reviews should take place regularly.

I. Exercise of jurisdiction by Member States, including extraterritorial jurisdiction, to prescribe,
enforce and adjudicate with respect to human rights and business

J. Awareness-raising and communication activities, such as publications and workshops

The Group discussed awareness-raising activities and considered the following elements:
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There is a need to raise awareness of the UN Guiding Principles and processes leading to NAPs. It
was noted with concern that the language of human rights can be difficult for business
enterprises, and it needs to be made tangible for the enterprises and people within it. However,
it was also pointed out that activities in general aiming at raising awareness of the UN Guiding
Principles should not be the Council of Europe’s core activity. The UN Working Group is
mandated to raise awareness.

The Group considered whether awareness-raising should be addressed as a self-standing issue,
but it was then the prevailing view that this should be rather seen as a cross-cutting issue which
should be mainstreamed throughout any possible instrument.

A non-binding instrument(s) could encourage Member States, in collaboration with all relevant
stakeholders, to issue publications, organize national/sub-regional/regional events, organize
thematic workshops, organize public consultations after adopting NAPs, etc. A private sector has
huge potential, if involved, to support these activities.

A non-binding instrument(s) should focus on gaining more visibility to the Council of Europe’s
input at all levels (national, sub-regional, regional and international).

A non-binding instrument(s) should address the European contribution to the work done
elsewhere - how our work could be beneficial to other regions?

Education on business and human rights, an investment to the future, is an element to be
addressed in a non-binding instrument.

Within existing, limited resources, the Secretariat can provide support to Member States, inter
alia, by helping to translate core documents.

K. Sector-specific guidance in areas in which the Council of Europe has specific expertise

The Group was of the view that it could flag areas which may require sector-specific guidance
and bring these needs to the attention of specialized bodies for further consideration.
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