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D E S  A R R E T S  DE L A C E D H

Annex to the letter o f  the Governm ent Agent o f  
Ukraine before the European Court o f  Human Rights 
o f  c O  Septem ber 2013 no.k 'O ,  '

A c tio n  p la n / re p o r t  
on  m e a su r e s  to c o m p ly  w ith  th e  C o u r t ’s  ju d g m e n t  

in the case of Golovan v. Ukraine
(a p p l. n o . 4 1 7 1 6 /0 6 , ju d g m e n t  o f  0 5 /0 7 /2 0 1 2 , f in a l o n  0 5 /1 0 /2 0 1 2 )

T he first app lican t is a  practising  law yer. T he second app lican t is his w ife. T he case 
concerned the app lican ts’ com plain t under A rticle  8 o f  the C onven tion  tha t th e  search carried out 
in  the p rem ises, w hich  the first applicant used as h is office, as w ell as the se izure o f  docum ents 
concerning one o f  h is c lien ts w ere unlaw ful. T he applican t also com plained  under A rticle 13 o f  
the C onvention  tha t there had  been no effective rem edies in  th is respect.

T he C ourt held  tha t there w as a  v io la tion  o f  A rticle  8 o f  the C onvention  on  account of:
-  non-com pliance o f  the m easures im pugned w ith  th e  p rov isions o f  dom estic legislation;
-  insu fficien t degree  o f  p ro tection  against arb itra riness in  the national law  w hen 

conducting  a search , due to  the absence o f  appropriate  safeguards ( in ter alia, supervision by an 
independent observer);

-  un fo reseeab ility  o f  app lica tion  o f  d iffe ren t p rov isions o f  th e  national law  on  the subject;
T he C ourt held  that there w ere v io lations o f  A rticle  13 (R igh t to  an  effective rem edy) o f

the C onvention  on  accoun t o f  the failure o f  the dom estic  au thorities to  carry out an effective 
investigation  into th e  app lican t’s allegations thus negating  also  all app lican t’s expectations o f  
ob ta in ing  any re tro spective  relief, including civ il-law  redress.

Individual m easures

In the light o f  the  C o u rt’s conclusions in  the present case, individual m easures required 
are the paym ent o f  ju s t  sa tisfaction , and restitu tio  in  integrum .

J u s t sa tisfaction
The sum  aw arded  by  the C ourt w as du ly  paid on  14 D ecem ber 2012.

R estitu tio  in in tesrum
By le tter o f  7 o f  N ovem ber 2012 the G overnm ent o f  U kraine inform ed the applicant 

about the possib ility  prov ided  by the  legisla tion  in force to  apply  for th e  rev iew  o f  the im pugned 
proceedings.

N o  info rm ation  sta ting  that the applican t has subm itted  a  respective com plain t is 
available.

G eneral m easures

T he v io la tions found in the  present case concern  th e  defic iencies in the relevant national 
legislation  and  in  adm in istra tive  practice.
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A s regards the violation o f  Article 8 o f  the Convention

P roced ural rules o f  con d uction  o f  the search  o f  p rem ises and seizu re o f  docum ents  
in the fram ew ork  o f  crim in al p roceed ings

The new  C ode o f  C rim inal P rocedure o f  U kraine (C C P ), w hich  w as adopted by the 
P arliam ent o f  U kra ine  on 13 A pril 2012 , and cam e into force on  19 N ovem ber 2012, envisages a 
num ber o f  p rov isions aim ed  at effective im provem ent o f  the p rocedure o f  p rem ises’ search.

F irstly , the new  C ode redefined  ‘hom e’ as any p rem ise an ind ividual legally  ow ns 
w hatever purpose it serves. Logically , it appears that a  law yer’s w orkp lace is included (A rticle 
233). F urther, the C C P clearly  establishes how  to conduct a  search.

The search  shall be conducted  so lely  under a  m otivated  cou rt’s decision . E xception is 
env isaged  on ly  for the  cases o f  em ergency  and /o r a  c rim in al’s pursu it. N otw ithstanding , in such 
cases an investigating  o fficer is still obliged to  apply  for a  cou rt’s perm ission  p o s t fa c tu m ,  and 
rejection  o f  such  a perm ission  shall resu lt in  non-adm issib ility  o f  the evidence obtained (A rticle 
233). T his p rov ision  is o f  ex trem e im portance in  the light o f  p reven tion  o f  any abuses w hich 
m ight take p lace  w hen  th e  search  o f  hom e is conducted . T herefore, a  m otivated  cou rt’s decision 
allow ing to  conduct a  search  is an indispensable condition  preventing  any abuse thereby. The 
goal o f  the search  m ust be also sta ted  in the  decision  - the lim ited  list o f  op tions is envisaged by 
the Code: particu lar ob ject, m aterial o r person, expected  to  be found  shall be indicated in  the 
decision (A rtic le  235). M oreover, the investigator shall prove th e  ex istence o f  sufficient grounds 
to  believe that ob jects  and docum ents to  be found are in the  hom e, a re  im portan t for the pre-trial 
investigation  and  m ay serve as evidence during trial (A rtic le 234). F inally , the copies o f  the 
docum ents confirm ing  th e  necessity  to  conduct a  search, and  an  ex tract from  the Integrated 
R egister o f  P re-T rial Investigations shall be attached to  the re levan t subm ission.

T herefore, the cu rren t legislation  properly  defends respect fo r private life and hom e 
w ith in  the m ean ing  o f  A rticle  8 o f  the C onvention, and  envisages a  strictly  defined procedure to 
interfere w hen  needed.

L egisla tive gu aran tees o f  ad vocates’ privilege

T he new  L aw  o f  U kraine “O n advocacy and legal p rac tice” (B ar A ct), w hich w as adopted 
by  the P arliam en t o f  U kraine on 5 Ju ly  2012 and cam e into force on  15 A ugust 2012, quashed 
the previous law , and  included a se t o f  p rov isions to  guaran tee fairness and  im partiality  during  a 
search o f  the law yer’s prem ises. T he new  Bar A ct contains a  particu lar p rov ision  regarding the 
search  o f  th e  law yer’s p rem ises and  law yer’s docum ents se izu re  (A rtic le  23). A  law yer’s 
prem ises can be searched  on ly  i f  the  Prosecutor G eneral o f  U kra ine , h is deputies, o r prosecutors 
o f  the A utonom ous R epub lic  o f  C rim ea, p rosecu to r o f  th e  region, o f  the cities K yiv  and 
Sevastopol requests th e  court, and  perm ission  is issued  by th e  latter. T he necessity  to specify the 
goal o f  a  search w hen issuing such perm ission  is reiterated.

T he crucial po in t is that a  Local A dvocates’ C ouncil represen tative should be present 
during a search  w ith  hav ing  been  no tified  o f  such actions in  advance. T he representative shall be 
authorized to  superv ise the  search , ask  questions, and com m en t on  any issues arising. These 
questions, com m ents shall be included to  the record  o f  the  search . Logically , such a  
represen tative shall b e  h ig h ly  expected  to  m aster law , w hich  m eets the C o u rt’s assessm ent on  the 
m atter, and so lves the problem  o f  usual lack  o f  legal know ledge o f  the attesting  w itnesses.

F inally , the law  prov ides that the au thorities shall be bound by  the requirem ents o f  the 
C onvention  and  the C o u rt’s  case-law . Therefore, additional leverage to  prevent arbitrariness, to  
guarantee law yer-c lien t p riv ilege is prov ided  by  the am ended legislation.

W ith  regard  to  th e  above, the am ended legisla tion  o f  U kra ine , nam ely  the new  C C P and 
Bar A ct, e lim inates fac to rs lead ing  to  v io la tion  o f  A rticle  8 o f  the C onvention.
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A s regards the v io la tion  o f  A rticle 13 o f  the C onvention

T his v io la tion  w as found by the C ourt on  account o f  ineffectiveness o f  the investigation 
into the app lican t’s com plain ts due to  num erous refusals to  open crim inal p roceedings being later 
quashed, and  absence o f  the app lican t’s victim  status (being  h im  thus com pletely  excluded from  
the proceedings). In th is contest, and tu rn ing  back to  the new  C C P: the new  order o f  institution 
o f  crim inal p roceed ings, absence o f  p re-investigation  exam ination  and granting victim s w ith 
status and set o f  righ ts arising  from  the very  beg inning  o f  th e  investigation  shall be noted.

T he p rov isions o f  the new  C ode envisage ob ligatory  institu tion  o f  crim inal proceedings in 
any case w ere ind ication  o f  crim e exists. In particu lar, investigator, public  p rosecutor shall 
im m ediate ly , bu t in  any case no la ter than w ith in  one day  afte r subm ission o t a  report, 
inform ation on a c rim inal offense o r  after he/she has learned  on  h is/her ow n from  any  source 
about circum stances w hich  are likely  to  indicate that a  crim inal o ffence has been com m itted , to 
en ter the respective in fo rm ation  to  the In tegrated  R egister o f  P re-T rial Investigations, and to 
initiate investigation  (A rtic le  214 §1). Pre-trial investigation  shall sta rt from  the m om ent the 
respective in fo rm ation  has been entered  to  the In tegrated  R egister o f  P re-T rial Investigations 

(A rtic le  214 §2).
Investigator, pub lic  prosecu tor, o ther official au thorized  to  accept and register reports, 

inform ation on  crim inal offenses, is required  to  accep t and  reg iste r such report o r inform ation. 
R efusal to  accept and  reg iste r a  statem ent o r in form ation  on  a crim inal offense shall be 
inadm issib le (A rtic le  214 §4).

S uch  new  procedure  excludes the stage o f  p re lim inary  enquiry  provided  for by the C ode 
o f  1960 and envisages tha t afte r an inform ation on  a crim e w as reg istered  a full-scale 
investigation  shall com m ence. T his procedure also guaran tees tha t the investigator has m ore 
possib ilities for investigative m easures in the first hours afte r the com m itm ent o f  crim e than he 
had on  prelim inary  enqu iry  stage.

T hese prov isions shall also rem edy a situation  w here the law -enforcem ent authorities 
repeatedly  refuse to  institu te  crim inal proceedings, w hich w as also  the case in  the present 
judgm ent.

A s to  the  status o f  a v ic tim  it shall be no ted  tha t the  rights and  du ties o f  th e  v ictim  shall 
arise from  the very  m om ent o f  filing  an application  that a  crim inal o ffence has been com m itted 
against h im /her o r app lica tion  for being  involved in crim inal proceedings as a  v ictim  (A rticle 55 
§2). A victim  shall be served a leaflet advising on his/her procedural righ ts and du ties by the person 
w ho accepted  the application tha t a  crim inal o ffence has been  com m itted  (A rticle 55 §2).

T hroughout the  entire crim inal proceedings, a  v ic tim  has the  right, in  particular, to  know 
the substance o f  susp icion  and  charges, be inform ed on im position , change o r revocation  o f  
precau tionary  m easures taken  in  respect o f  the suspect, accused  o r about term ination  o f  the p re
tria l investigation , exam ine p arties’ m ateria ls d irectly  rela ted  to  the crim inal offense com m itted 
in  the ir respect, as w ell as exam ine the m ateria ls o f  crim inal p roceed ings directly  related to  the 
crim inal offense com m itted  in  the ir respect in  case th e  proceed ings have been  closed, have an 
au thorized  rep resen tative etc (A rtic le  56 §1). T hese prov isions shall considerably  contribute to 
the v ic tim ’s invo lvem ent into respective crim inal p roceed ings and therefore im prove the 
effectiveness o f  th e  investiga tions into allegations o f  un law ful search.

T hese innovations o f  the C C P shall effectively  contribu te to  e lim ination  o f  the legislative 
shortcom ings underly ing  the v io la tion  o f  A rticle  13 o f  th e  C onvention  in  the present case.

Other m easures

A s to the tra in ing  activ ities on the im plem entation  o f  the  n ew  C C P o f  U kraine it shall be 
no ted  tha t in th is con tex t on  5 July  2012 the P residen t o f  U kraine issued a  respective Decree. 
Follow ing th is  D ecree a  com prehensive set o f  train ings and  sem inars w as held for the
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prosecutors, law -enforcem ent au thorities and ju d g es as w ell as the s ta ff  o l the State Security 

Service and tax  police.
D etailed  in form ation  on  all the m easures im plem ented  in  respec t o f  adoption  o f  the new  

C C P o f  U kraine , in  particu lar, conduction  o f  respective tra in ing  activ ities fo r the legal 
p rofessionals w ere already  stated in  the action  report o f  4 A pril 2013 no. 12.0.1-23/3263.

M oreover, respective  sem inars and round tab les are regularly  held by  the M inistry  o f  
Internal and the G eneral P rosecu to r’s O ffice, includ ing  th o se  w ith  th e  participation  o f  the 
represen tatives o f  the G overnm ent A gen t’s O ffice.

A dditionally , m ost o f  the C o u rt’s judgm en ts are included to  the tra in ing  program s for the 
prosecutors and  law -enforcem ent officers.

Publication and dissemination

T he sum m ary  o f  th e  ju d g m en t w as published in  the G overnm en t’s C ourier [Uriadovyi 
K urier], no. 213 o f  20 N ovem ber 2012 and p laced  on  the M inistry  o f  Justice  official web-site.

T he C o u rt’s conclusions in  the above case w ere  reported  to  th e  s ta ff  o f  the G eneral 
P rosecu to r’s O ffice and  the  D onetsk  R egion P rosecu to r’s O ffice toge ther w ith  subordinate 
departm ents.

E xp lanato ry  no tes as to  the conclusions o f  the C ourt in the abovem entioned  judgm ent 
w ere sen t to the the P rosecu to r’s O ffice o f  V oroshylyvsk iy  D istric t o f  D onetsk.

T he Suprem e C ourt o f  U kraine, th e  H igh S pecialized  C ourt o f  U kraine for civil and 
crim inal cases and the D onetsk  R egion C ourt o f  A ppeal reported  th e  C o u rt’s conclusions in  the 
above case to  the ju d g e s  o f  these courts.

M oreover, the C o u rt’s conclusions in  the above ju d g m en t w ere included into the 
subm ission to the  C abinet o f  M inisters o f  U kraine as to  execution  o f  EC R H  judgm en ts (as o f  
D ecem ber 2012). T he C ab ine t o f  M inisters o f  U kraine instructed  re levan t authorities to  take 
m easures to  rem edy  the  v io la tion  found, to  avoid  sim ilar v io la tions and  b ring  the ir practices in 
accordance w ith  the  requ irem ents o f  the C onvention.
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Annex to  the Action plan/report
as to  the execution o f  the Court’s judgment
in the case o f  Golovan v. Ukraine

C o d e  o f  C r im in a l P r o c e d u r e  o f  U k r a in e  o f  13 A p r il 2 0 1 2  (in  fo r c e  s in c e  
19 N o v e m b e r  2 0 1 2 )

A rticle 3. D efin ition  o f  the C od e’s  p rincipal term s

[ . . . ]
18) Investigating  ju d g e  is a  ju d g e  o f  a court o f  first instance charged w ith  carry ing out, in 

accordance w ith  the procedure  estab lished  by the present C ode, cou rt superv ision  over the 
observance o f  righ ts, freedom s and  in terests o f  persons involved  in crim inal p roceedings [ ...] .

A rticle 13. In vio lab ility  o f  hom e or any other possession  o f  a person
1. It shall no t be allow ed to  penetrate  into a  hom e o r any  other possession o f  an 

ind iv idual, conduct inspection  o r search  there in  o therw ise than upon reasoned 
co u rt’s decision , except for cases specified  in  the p resen t Code.

2 .

A rtic le  15. N on-in terferen ce in private life
1. In the course o f  crim inal proceedings, everyone shall be guaran teed  non-in terference in 

private (personal and fam ily) life.
2. N o one m ay co llect, store, use and im parl in fo rm ation  on personal and fam ily life o f  an 

individual w ithout the ir consen t, excep t fo r cases prescribed in  th e  p resen t Code.
3. In form ation on  personal and fam ily life o f  an  individual ob tained in accordance w ith  the 

procedure estab lished  by  the  p resen t C ode m ay not be used  o therw ise  than  for the purpose o f  
achieving the objectives o f  crim inal proceedings.

4. E veryone w ho h as been  granted access to  in fo rm ation  on  private life shall be required  to 
prevent d isc losure o f  such  inform ation.

A rtic le  55 . V ictim
1. A v ictim  in crim inal proceedings m ay be a  physical person , w ho h as sustained moral, 

physical o r m ateria l dam age as a  resu lt o f  a  crim inal offence, as w ell as a  legal person, that has 
sustained a  m ateria l dam age.

2. R ights and du ties o f  th e  v ictim  shall arise upon filing  an  application  that a  crim inal 
offence has been  com m itted  against h im /her o r application  for being  involved in crim inal 
p roceedings as a  v ictim .

A  victim  shall be delivered a leaflet advising on his/her procedural rights and duties by the 
person  w ho accepted  the application that a  crim inal o ffence has been com m itted .

3. A  v ic tim  shall also  be the person, w ho has no t filed  the app lica tion  bu t w ho suffered 
dam age as a  resu lt o f  crim inal o ffence and w ho consequently , afte r crim inal p roceedings have 
been institu ted , lodged the app lica tion  for being  involved in  crim inal proceedings as a  victim .

4-
5. I f  an  application, inform ation on a crime or an app lica tion  fo r being  involved in  crim inal 

proceedings as v ic tim  is lodged by a person who has no t sustained  the dam age specified in part one 
o f  this Article, investigator o r public prosecutor shall adopt a  m otivated ruling refusing to recognize 
the person  to  be a  v ic tim , which m ay be appealed to investigating judge.

6. I f  a  crim inal o ffence caused  the death  o f  a  person  o r a  person  is in  a  state w hich does not 
allow  h im /her to  file  a  respective application , p rov isions o f  parts one to th ree  o f  the present 
A rticle shall apply  to  close rela tives o r fam ily  m em bers o f  such  person. O ne person  from  am ong 
close relatives o r  fam ily  m em bers w ho has filed an  application  to  be engaged in  proceedings as 
v ictim  shall be recognized  to  be a  v ictim , and upon relevant application , several persons m ay be
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recognized  to  b e  v ictim s.

7. [...]

A rtic le  56. R igh ts o f  a victim
1. Throughout the en tire  crim inal proceedings, a  v ic tim  shall have the righ t to:
1) be advised  in h is/her rights and du ties as se t forth in the  p resen t Code;
2) know  the substance o f  suspicion and charges, be in form ed on  im position , change or 

revocation  o f  p recau tionary  m easures taken  in  respect o f  the suspect, accused o r about 
term ination  o f  the pre-trial investigation;

3) produce ev idence to  investigator, public  prosecu tor, investigating ju d g e , court;
4) p ropose d isqualifications and subm issions;
5) [ .. .] ;
6) g ive exp lanations, testim onies o r refuse to  do so;
7) challenge decisions, acts, and om issions o f  the investigator, public prosecutor, 

investigating ju d g e , court in  accordance w ith  the procedure laid  dow n by  the  presen t Code;
8) have an  au thorized  represen tative and a t any  tim e during  crim inal p roceedings w aive 

h is/her services;
9) g ive exp lanations, testim onies in  native language o r any o ther language in  w hich he/she 

is fluent, benefit from  free transla to r’s services a t th e  S ta te ’s expense i f  he/she has no  know ledge 
o f  the State language o r the  language in w hich the crim inal p roceed ings is conducted;

10)  [ . . . ] ;
11) exam ine p a rtie s’ m ateria ls directly  related  to  the crim inal offense com m itted  in  their 

respect, [ . . .] ,  as w ell as exam ine the m ateria ls o f  crim inal proceedings directly  related  to  the 
crim inal offense com m itted  in  th e ir  respect, in case the proceed ings has been closed;

12) in com pliance w ith  the requirem ents o f  th e  present C ode, use technical m eans during 
the conduct o f  procedural ac tions he/she takes part in. Investigator, public prosecutor, 
investigating ju d g e , court m ay proh ib it a  v ictim  the use o f  technical m eans during the conduct o f  
a  specific procedural ac tion  o r a t a  certain  stage o f  crim inal p roceed ings, in o rder to  prevent 
d isclosure o f  data  con tain ing  a  secret p ro tected  by law  o r rela ted  to  in tim ate sides o f  hum an life, 
as p rescribed by a  m o tivated  decision  (ruling);

13) ob ta in  cop ies o f  procedural docum ents and receive w ritten  no tifications in  cases 
specified  by the p resen t Code;

14) en joy o ther righ ts specified  in  the present Code.
2. D uring pre-tria l proceedings, the v ictim  shall have the righ t to:
1) have h is/her app lica tion  that a  crim inal o ffence has been  com m itted  against h im /her and 

to  be recognized as v ic tim  accepted  and reg istered  prom ptly;
2) ob ta in  from  th e  com peten t body w here he/she has lodged the application , a  docum ent 

confirm ing  the filing  and  reg istering  o f  the application;
3) p roduce ev idence w hich  support h is/her application;
4) take part in investigatory  (search) and other procedural ac tions in  the course o f  w hich 

ask questions, subm it h is/her com m ents and ob jections w ith  regard  to  the conduct o f  procedural 
action, such com m ents and  ob jections being pu t in the record  o f  th e  procedural action  concerned, 
as w ell as rev iew  the records o f  the investigatory  (search) and  o ther procedural actions 
conducted  w ith h is/her participation;

5) afte r the com pletion  o f  pre-trial investigation , ob ta in  cop ies o f  m ateria ls w hich directly  
relate to  crim inal o ffence w hich  has been  com m itted  against him /her.

3. D uring tria l in  any  court instance, a  victim  shall have the righ t to:
1 ) be tim ely  in fo rm ed  on the  tim e and place o f  trial;
2) partic ipate in  tria l conducted  by  court o f  any  instance;
3) partic ipate in  d irec t exam ination  o f  evidence;
4) prosecute in  court i f  the public  p rosecutor w aives p rosecu ting  on  b eh a lf  o f  the State;
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5) express h is/her op in ion  w hen  the issue o f  im posing  a  pun ishm ent on the defendant and 
o f  indem nify ing  the dam age caused by crim inal offence, is being  d isposed , as w ell as express 
his/her op in ion  w hen the issue o f  apply ing  com pulsory  m easures o f  m edical o r educational 
nature, is being  d isposed;

6) fam iliarize w ith th e  decision  m ade by  the court, jo u rn a l o f  court session and technical 
record ing  o f  crim inal p roceed ings in  court;

7) challenge co u rt’s decision  as prescribed in the presen t Code.
4. [ .. .] .

A rtic le  87. In adm issib ility  o f  evidence obtained  through  serious violation  o f  hum an  
rights and fun dam en tal freedom s

1. Inadm issib le  shall be evidence ob tained th rough essen tial v io la tion  o f  hum an rights and 
fundam ental freedom s guaran teed  by  the C onstitu tion  o f  U kraine and in ternational treaties the 
V erkhovna R ada o f  U kraine has g iven its consent to  b e  bound by, as w ell as any other evidence 
w hich w as ob ta ined  thanks to  in form ation  ob tained th rough  essen tial v io la tion  o f  hum an rights 
and fundam ental freedom s.

2. T he cou rt shall b e  required  to  find essential v io la tions o f  hum an  rights and  fundam ental 
freedom s, in particu lar, in  the fo llow ing acts:

1) conducting  procedural ac tions w hich require p rev ious perm ission  o f  the court w ithout 
such perm ission  o r w ith  d isrespec t o f  its essential conditions;

[ . . . ]
3. E vidence referred  to  in  th is A rticle shall be found  by court inadm issib le  during any trial 

except tria l w hen  the issue o f  liab ility  for the said essential v io la tion  o f  hum an rights and 
fundam ental freedom s as resu lt o f  w h ich  such evidence w as ob ta ined  is disposed.

A rtic le  214 . In itia tin g  pre-trial investigation
1. Investigator, pub lic  prosecutor shall be required  im m ediate ly  but in  any case no later 

than  w ith in  one d ay  afte r subm ission  o f  a  report, in form ation  on a  crim inal offense o r after 
he/she has learned  on  h is/her ow n from  any source, about circum stances w hich are likely  to 
indicate that a  crim inal o ffence has been com m itted , to  en ter the in form ation  concerned in  the 
In tegrated  R eg iste r o f  P re-T rial Investigations, and  to  in itiate  investigation .

2. P re-trial investigation  shall start from  the m om ent the  in form ation  concerned has been 
entered  in  the In tegrated  R egister o f  Pre-T rial Investigations. [ . . .]

3. C onducting  p re-tria l investigation  before en tering  the  in fo rm ation  in the R egister or 
w ithout such en tering  shall no t be perm itted  and shall entail liab ility  estab lished  by law. [ ...]

4. Investigator, pub lic  prosecu tor, o ther official au thorized  to  accep t and register reports, 
inform ation on crim inal offenses, shall be required  to  accept and  reg ister such report or 
inform ation. R efusal to  accep t and  register a  sta tem ent or in fo rm ation  on  a crim inal offense shall 
be inadm issib le.

5. T he fo llow ing  in fo rm ation  shall be en tered  in  th e  In tegrated  R egister o f  Pre-Trial 
Investigations:

1) date o f  arrival o f  th e  report o r inform ation on crim inal offense o r  o f  finding from  another 
source the c ircum stances that m ay indicate th e  com m ission  o f  crim inal offense;

2) last nam e, first nam e, patronym ic (nam e) o f  the  v ic tim  or applicant;
3) o ther source o f  learn ing  about the circum stances tha t m ay indicate the com m ission o f  

crim inal offense;
4) b rie f  descrip tion  o f  the circum stances that m ay ind icate th e  com m ission  o f  crim inal 

offense, p rov ided  by  v ic tim , app lican t o r learned from  o ther source;
5) p rovisional legal qualifica tion  o f  the crim inal offense w ith  ind ication  o f  A rticle (A rticle 

part) o f  the U kra in ian  law  on  crim inal liability;
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6) last nam e, first nam e, patronym ic and position  o f  investigator, public  p rosecutor who 
entered  the in form ation  in the R egister and  in itiated  investigation;

7) o ther c ircum stances specified  by  regulation  on  the In tegrated  R egister o f  Pre-Trial 
Investigations.

In the In tegrated  R egister o f  P re-T rial Investigations the date o f  en tering  the inform ation 
shall be fixed  au tom atically , and the crim inal proceedings num ber shall be assigned.

6. Investigator shall im m ediately , in  w ritten  form , in fo rm  public  prosecutor about the 
in itiation o f  investigation , the grounds for beg inn ing  the investigation , and  other inform ation 
specified in  part th ree  o f  th is A rticle.

7. I f  in form ation  on  crim inal offense has been  entered  in  the In tegrated  R egister o f  Pre- 
Trial Investigations by pub lic  prosecutor, he/she shall be required  im m ediate ly  bu t in any case 
no t later than  n ex t day , in  com pliance w ith  investigative ju risd ic tio n  ru les, to transfer m aterials 
in  h is/her possession  to  the agency  o f  pre-trial investigation  and  assign  the conduct o f  pre-trial 
investigation.

A rtic le  233. E n terin g  hom e o r  any other possession  o f  a person
1. N obody  is  a llow ed to  en ter hom e o r any  o ther possession  o f  a  person  for any purpose 

w hatsoever o therw ise than  upon vo lun tary  consent o f  the  ow ner o r based  on  a ruling ot 
investigative judge , and except in  cases specified in  part th ree o f  th is  A rticle.

2. It is understood  that “hom e” m eans any  p rem ise an  individual perm anently  or 
tem porarily  legally  ow ns w hatever purpose it serves and  w hatever legal sta tus it has, and adapted 
for perm anent o r tem porary  residence o f  physical persons, as w ell as a ll constituen t parts o f  such 
prem ises. P rem ises specia lly  in tended  for keep ing  o f  persons w hose rights have been restricted 
by law , are not deem ed  dw ellings. “ O ther possession  o f  a person” refers to  vehicle, land parcel, 
garage, o ther u tility  structures, bu ild ings o f  household , m anufactu ring  and other purpose etc., 
w hich a person  legally  ow ns. O ther possessions also include a law yer’s o r no tary ’s w orkplace.

3. Investigator, public  prosecutor has the  right to  en ter hom e o r any  other possession o f  a 
person w ithout co u rt’s ru ling  only in  urgent circum stances rela ted  to  saving hum an life and 
property  o r to  a  ho t pu rsu it o f  persons suspected o f  com m itting  a crim e. [ .. .]

A rtic le  234. Search
1. A search  is conducted  w ith  the purpose o f  find ing  and fix ing  inform ation on 

circum stances o f  com m ission  o f  crim inal o ffense, find ing  too ls o f  crim inal offense o r property  
ob tained as a  resu lt o f  its com m ission , as w ell as o f  estab lish ing  th e  w hereabouts o f  w anted 
persons.

2. A  search  shall be based on  m otivated  ru ling  o f  investiga to r approved  by  public 
prosecutor, w ith  the excep tion  o f  a  search o f  hom e o r o ther possession  o f  a  person conducted on 
the basis o f  investigative ju d g e ’s ruling.

3. W henever it is  necessary  to  conduct a  search  o f  hom e o r o ther possession  o f  a  person, 
investigator w ith  approval o f  pub lic  prosecutor, o r public  p rosecu to r shall subm it an appropriate 
request to  investigative ju d g e  contain ing  the fo llow ing inform ation:

1) designation  and  reg istra tion  num ber o f  crim inal p roceedings;
2) b r ie f  descrip tion  o f  circum stances o f  the crim inal offense in  connection w ith 

investigating  w h ich  the request is subm itted;
3) legal qualifica tion  o f  the crim inal offense ind icating  A rticle  (A rtic le part) o f  the 

U krain ian  law  on  crim inal liability;
4) grounds for search;
5) hom e o r any o ther possession  o f  a  person  o r a  part th e re o f  o r  o the r possession o f  the 

person  w here th e  search  should  b e  conducted;
6) person  w ho ow ns th e  hom e o r o ther possession, and  person  in  w hose actual possession it 

actually  is;
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7) ob jects , docum ents o r ind iv iduals to  b e  found.
T he request shall be required  to  b e  attached orig inals o r  cop ies o f  docum ents and other 

m aterials by  w hich  pub lic  prosecutor, investigator substan tia tes the  argum ents o f  the request, as 
w ell as an  ex tract from  the  In tegrated R egister o f  P re-T rial Investigations re la ted  to  the crim inal 
p roceedings in  the fram ew ork  o f  w hich  the request is subm itted .

4. A  request for search  shall be considered in  court on  the  day  o f  receip t, w ith  participation  
o f  investigator o r pub lic  prosecutor.

5. Investigative ju d g e  shall reject a  request fo r search  un less public  prosecutor, investigator 
proves the ex istence o f  sufficien t grounds to  believe that:

1 ) a  crim inal o ffense  w as com m itted;
2) ob jects and docum ents to  be found are im portant for pre-trial investigation;
3) know ledge con tained  in  ob jects and docum ents being  searched m ay be found to  be 

evidence during  tria l;
4) ob jects , docum ents o r persons to  be found  are in  the hom e o r any  o ther possession o f  a 

person  indicated  in the request.

A rtic le  235. R uling  to au thorize a search o f  hom e o r  any o th er possession  o f  a person
1. Investigative ju d g e ’s  ru ling  au thorizing  search o f  hom e o r o the r possession  o f  a  person 

on grounds p rov ided  in  public  p rosecu to r’s, investiga to r’s request, shall g ive the righ t to enter 
hom e o r o ther possession  o f  a  person  on ly  once.

2. Investigative ju d g e ’s ru ling au thorizing  search  o f  hom e o r o ther possession  o f  a  person 
shall be required  to  com ply  w ith  general requirem ents for cou rt decisions laid dow n in the 
p resen t Code. In addition , the investigative ju d g e ’s ru ling  au tho riz ing  search  o f  hom e o r o ther 
possession  o f  a  person  shall con tain  inform ation on the  follow ing:

1) te rm  o f  e ffec t o f  the ru ling  w hich m ay not exceed  one m onth  afte r the day it w as passed;
2) public  prosecutor, investiga to r w ho requests the search;
3) legal p rov ision  based on  w hich the ru ling is passed;
4) hom e o r any  o ther possession  o f  a  person  o r a  part thereof, o r o ther possession  o f  the 

person w here th e  search  should  be conducted;
5) person  w ho ow ns th e  hom e o r o ther possession, and  person  in w hose actual possession it 

actually  is;
6) objects, docum ents o r ind iv iduals to  be found.
3. T w o cop ies o f  the ru ling  should  be prepared and  expressly  m arked  as copies.

A rtic le  236. E xecu tion  o f  the ru ling to au th orize search  o f  h om e or any other  
p ossession  o f  a person

1. Investigator o r pub lic  prosecu tor m ay execute the ru ling  to  au thorize a  search o f  hom e or 
any other possession  o f  a  person. T he victim , the suspect, defense counsel, representative, and 
o ther partic ipan ts to  crim inal proceedings m ay be invited to  attend. W henever investigator, 
public p rosecu to r needs assistance in  issues requiring  special know ledge, they  m ay invite 
specia lists to  participate in  th e  search.

2. A  search  o f  hom e o r o the r possession  o f  a person  based on  investigative ju d g e ’s ruling 
should  be conducted  in tim e w hen  the least dam age is caused to  usual occupations o f  their ow ner 
unless the investigator, public  prosecu tor finds that m eeting  such  requirem ent can seriously 
com prom ise th e  ob jective  o f  the search.

3. P rio r to  the execution  o f  investigative ju d g e ’s ru ling , the ow ner o f  hom e o r any other 
possession  o r any  o ther p resen t individual in case o f  th e  absence o f  the ow ner, should be 
produced cou rt’s ru ling  and  g iven a  copy  thereof. Investigator, pub lic  prosecu tor m ay prohibit 
any person  from  leav ing  th e  searched p lace until the  search  is com pleted  and from  tak ing  any 
action  w hich  im pede conducting  search. Failure to  fo llow  these  requests entails liability  
established by law.
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4. I f  no one is  p resen t in  the hom e or o ther possession , the copy  o f  ru ling should be left 
v isible in  the hom e o r o the r possession . In such a case, investigator, pub lic  prosecutor is required 
to ensure p reserva tion  o f  property  contained  in th e  hom e o r any  o ther possession  and m ake it 
im possib le for unau thorized  ind iv iduals to  have access thereto.

5. Search based  o n  co u rt’s  ru ling  should  be conducted  w ith in  the scope necessary  to  attain  
the ob jective o f  search. U pon decision  o f  the investigator, public  p rosecu to r, individuals present 
in  the hom e o r o ther possession  m ay be searched i f  there are sufficien t grounds to  believe that 
they h ide on  th e ir  person  ob jects o r docum ents w hich are im portan t for crim inal proceedings. 
Such search  should  be conducted  by  individuals o f  th e  sam e sex.

6. D uring th e  search , investigator, public p rosecu to r shall have the right to  open closed 
prem ises, deposito ries, ob jects  i f  the person p resen t during  the search , refuses to  open  them , o r if  
the search  is conducted  in  the absence o f  persons specified  in  part three o f  th is Article.

7. D uring the search , investigator, public p rosecu to r m ay conduct m easurem ents, shoot 
pictures, m ake aud io  o r v ideo  record ing , d raw  plans and  schem es, produce graphic im ages o f  the 
searched hom e o r o ther possession  o f  a  person, o r  o f  particu lar ob jects, m ake prin ts and m oulds, 
inspect and se ize  ob jects and  docum ents w hich are im portant for crim inal proceedings. O bjects 
se ized  by law  from  circu lation  shall be subject to  se izure irrespective o f  the ir relation  to  the 
crim inal p roceed ings concerned . Seized objects and docum ents no t included in  the list o f  those 
directly  a llow ed to  be found in  the ru ling  authorizing the search, and are no t am ong objects 
w ithdraw n by law  from  circulation , shall be deem ed prov isionally  se ized  property.

8. P ersons w ho are  p resen t during  the search  have th e  righ t to  m ake statem ents in  the 
course o f  investiga tive  (detective) action , such sta tem ents being  en tered  in th e  record o f  search.

T he new  B ar A ct (in force since 15 A ugust 2012)

A rticle 23 . G u aran tees o f  the ad vocates’ activity

1. P rofessional righ ts, honor and  d ign ity  o f  a  law yer are guaranteed and pro tected  by the 
C onstitu tion  o f  U kraine , th is A ct and other law s, including:

[...]
3) searches, investigation  activ ities regarding a law yer m ay be conducted  only under the 

cou rt’s au thorisation , shall be based on  the cou rt’s decision , adopted  a t the request o f  the 
P rosecu tor G eneral o f  U kraine , h is deputies, p rosecu tors o f  th e  A utonom ous R epublic o f  Crim ea, 
prosecu tor o f  the reg ion , o f  the cities o f  K yiv  and Sevastopol;

4) the rev iew , d isc losure, d iscovery  o r se izure o f  docum ents related  to advocacy is 
prohibited;

[ . . . ]
2. W here search  o r  inspection  o f  housing, o ther p roperty  o f  the  law yer, prem ises w here 

he carries out advocacy , tem porary  access to  ob jects and docum ents o f  a  law yer is conducted, 
investigating  ju d g e , the court, in  its decision  shall define objects, docum ents w hich  are expected 
to  be found, iden tified  o r se ized  during  th e  investigative action [ .. .] .

D uring the search  o r inspection  o f  housing, o ther p roperty  o f  th e  law yer, prem ises w here 
he carries ou t advocacy , tem porary  access to  ob jects and  docum ents o f  a  law yer, a representative 
o f  the Local A dvocates ' C ouncil shall be presen t [ . . .] .  To ensure h is/her participation, 
investigating  o fficer conducting  investigative action  [ . . .]  shall no tify  the Local A dvocates’ 
C ouncil in advance.

In o rder to  ensure com pliance w ith  the prov isions o f  th is  law  concern ing  law yer-client 
priv ilege w hen perfo rm ing  respective procedural actions, a  rep resen tative o f  the Local 
A dvocates’ C ouncil shall be granted  w ith  a  righ t to  ask  questions, subm it com m ents and 
ob jections in  th e  course o f  investigative (detective) action , such sta tem ents being entered  to  the 
record  o f  the  search.
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3. Public and local au thorities , and  the ir officials and em ployees in  dealing  w ith  law yers shall be 
bound  by the  C onstitu tion  o f  U kraine and law s o f  U kraine , th e  C onven tion  fo r the Protection  o f  
H um an R ights and  F undam ental F reedom s o f  1950 and the P ro tocols thereto, agreed to  be 
b inding by  V erkhovna R ada o f  U kraine, the  European C ourt o f  H um an R ights case law.


