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INDIVIOUAL COMMUNICATION 

FROM 

UKRAINIAN HELSINKI HUMAN RIGHTS UNION 

ON THE EXECUTION OF THE .J UOGMENTS OF THE ECtHR 

IN THE CASE 

VYERF.NTSOV V. UKRAINE, application no. 20372/11, judgment from 11 /07/2013 

l. Introduction 

T he Ukrainian Helsinki lluman Rights U nion ( LJ HllR LJ) is an /\ 11-Ukrainian association of human rights 
organisations. 

The Ukrainian Helsinki l luman Rights Union (lJHHRU) is a biggest assoc1at1 on of human rights 
organisations of Ukraine. The goa l of U I Il IRU is to protcct human rights. With a v iew to achiev ing this goal. 
UHHRU is in vo lved in sueh act iv ities as rcprescn ting the intercsts of ci ti zens and businesses at the national 
leve l. at the Europcan Court o l' l luman Rights. United Nations Human Rights Committce and other 
international bodies. Bes ides. U I 11 IRU is cngaged in monitoring the observance of human rights and 
fundamental freedoms and informing about the tàcts or their v io lation. ln add it ion. UHHRU conducts 
research in the field of observance of human rights. opposes the adoption of regulat ions that aggravate the 
situation w ith the en forcement of ri g:hts and freedoms. and draws up its own legislat i ve proposa is. 

Following the Rule 9.2 of the Comm ittee of Ministers for the superv ision of the execution ofjudgments and 
of the terms of the friendly settlcrnents. the Ukrain ian l lclsinki l luman Rights U nion hercby prescnts its 
indi v idual co111 111unieation. The com mun icat ion airns ln addrcss the Cornmi ttce of M inisters (CoM) on the 
status of exccut ion of the j udgment in the case o f Vyerentsov ' " lJ k raine. appl ication no. 203 7211 1. judgment 
from 11/07120 13. 



JI. Case Summary 

The app licant. Oleksi: OlcksandroY)Ch Y;-ercntsm . is a llkrainian nat i\lna l v\ ho " ·as born in 1973 and li ves 
in L.viv (Ukraine). 

On be ha If of a human rights GO. Mr Yyerentsov noti lied the Lviv C ity Mayor that hc wou ld ho ld a series 
of demonstrations ovcr severa l 111onths to raise a\\"a rencss about corruption in the prosec ution service. On 12 
Oetober 2010, he organised a peaceful de111onstration during which hc was ca llcd as ide by po lice onïcers 
who eventually let hi m 

go. On 13 October. fo llow ing a complaint that had heen previ\lusly lodgcd by the local council. the 1.viv 
Administrat ive Court issued a dcci sion prohibiting the holding or the pre-announced further demonstrations 
as from J 9 October. The same day. Mr Yyercntsov was in vited to the Ga lytskyy District Police Station. 
where he was accused in partic ular or hreach ing the procedure l'or organ ising and holding a demonstration. 
He was subsequently taken to the Ga lytskyy District Court. whic h l'ound him guil ty of the charges aga inst 
him and sentenced him to three days or ad ministrat i,·e detention. Onœ hc had served his sentence. Mr 
Yyerentsov appea led against the court"s dec ision heforc the Regiona l Court of Appea l. which rejected his 
request. 

Rc lying on Article 11 (freedom o r assembly and association). Mr Yyerentsov complained that the 
interference with hi s right to frecdom of peaeeful assembly was neither presc ribed by law nor necessary in a 
democratic soc iety. Under Artic le 7 (nn pu11i sh111ent "ithout la\\). he also e la imcd that he had hcen found 
guilty of breaching the prou~dure !'nr holding de111011stration s even thnugh such a proccdurc ''as not c lcarly 
delined by law. Finally. he a lleg.cd a ,.il) lation l) r Article 6 ~~ 1 and 3 (right to a fair trial). c laiming that the 
court decision in his case had been ill -founded and that he had had no possibility to preparc his defe nce. to 
examine witnesses or to obtai n the assistance of a lawyer. 

As regards vio lation of Artic le 11. the Court considered that the lcgal bas is for the arrest of Mr Yyerentsov 
had been the Code on Administrati ve Olk nces establishing liahility fo r breachcs o r the proccdurc îor 
holding demonstration. which \\<IS deerncd sufficicntl) acccss ihlc . Ho\\evcr. the Court held that therc had 
been no c lear and îoreseeablc procedure for ho lding pcaccful denwnstrations in Ukraine since the end of the 
Soviet Union. lndeed. the gencral rulcs laid do.,,vn in the Ukrainian Constitution as regards the poss ible 
restrictions on freedom of assembly still required further e laboration in the domestic law. In particular. in a 
decision of 19 April 200 1 the Constitutional Court of Ukra ine conside red that the procedure regarding the 
notification of peaceful assembly to the Ukra inian authorities was a matter for legislative regu lation. 
Moreover. the only existing doc ument cstablishing such a procedure was the 1988 Decree. which had been 
adopted by a country that no longer c.x ists - the USS R -· and was not generally accepted hy the Ukran ian 
courts as still app licahle. Even though the Court acknowlcdged that it could take some tirne for a cou ntry to 
establish its legis lat ive framcwork during a transitiona l pe riod like the one Ukraine was currently going 
th rough, it could not agree that a dclay 01· more than 20 years was justifoible - especially when such a 
fundamenta l right as freedo rn or pcace rul demonstration was at stake. The Court therefore concludcd that the 
interfcrence with Mr Yyercntsov·s right to frcedorn of asscmhly lwd not hcen prcscribed by law. in violation 
o r Article 1 1. 

As regards violation o r Artic le 7. the Court rc iterated that. a lthough the olfcncc or a breach or the proccdure 
for holding demonstrations had been prov ided for by the Code on Administrative Offenccs. the sa id 
procedure had neither heen c learly defïn ed in the dornest ic law nor by the domestic courts. the practicc of 
which had revea led numcrous inconsistencies in this sphere. Acco1·dingly. Mr Vyerentsov·s thrce-day 
administrat ive arrest had violated Artic le 7. 

Fina lly. as regards vio lat ion of Artic le 6 ~~ 1 and 3 tirst. the Court noted that only a fcw hours had e lapsed 
between the drawing up of the administrati ve offcnce report by the po lice and the e:xamination of the case by 
the first instance court. As a result. Mr Yyerentsov had not been able to assess the charge aga inst him and to 
prepare his defence accordingly. Second. although Mr Yyerentsov had asked to be representcd hy a lawyer 
as provided for under the Code on Adm inistra tive Offences. the fï rst instance court had refu sed his request 
owing to his legal background as a hurnan rights defcncler. \.v hich the Court found unlawful and arbitrary. 
Third. the main oas is for the lï nd ings or the tï rst instance court had becn police repons. "ithout any 
wi tncsses be ing questioned. despitc Mr Y:ercntsm··s request. Morcovcr. the Court or Appea l had fa iled to 
remedy those vio lations since. by the tirne it had examined the case. Mr Yyerentsov had already served his 
administrati ve detention. Fina lly. despite the ir relevance. Mr Yyerentsov·s arguments had becn totally 
ignored by the Ukranian courts. which had di splayed a total lack of adequate reasoning in their dccisions. 
The Court thereforc he ld that there had been a vio lation l)f Artic le 6 ~~ 1 and 3 (b). (c) and (d). 

The Court re ite rated that Artic le 46 irnposcd on contracting States a lcga l oh ligati on to implcrncnt 



appropriate mcasures to ensure the right of the appliea nt whieh the Court had found to have bccn violatcd. 
Such measurcs also had to be take11 in respect o r other peuple in a similar positio11. notably by solving the 
shortcoming found in the natio11al system as quickly a11d as effectively as possible. ln this case. the vio lations 
of Article 11 and 7 had stcmmcd from a legislati ve lacuna concerning frcedom of assembly. which had 
persisted in Ukra ine for more than two dccadcs. Thcrcl'ore. the Court strcssed that spec itïc reforms in the 
legislation and administrat ive practice of Ukraine should be urgently implemented in order to cstablish the 
requirements for the organisation and holding or pcaccl'ul demonstrations as we ll as the grounds fo r their 
restriction. 

Ill. Description of the Situation on the Ground 

The case of Vyerentsov v Ukraine (20372/11) raises an issue of citizens' ri ght to peaceful asscrnbly that 
remains unsettled on leg islative lcvel in Ukraine. Thcre are three sources of law wherc the provisions 
regulating the right to peaceful asscmbly can be found. narnely Artic les 22. 39 and 92 of the Constitution of 
Ukraine 1 (hereafter "Constitution"). The Dccree of the Presidium of the Supreme Soviet of the USSR of 28 
July 1988 No. 9306 - XI on the Procedurc for organising and holding meetings, ra llies. street marches and 
demonstrations in the USSR2 (hereafter ··The 1988 Decree") and Occision of the Constitutional Court of 
Ukraine of 19 April 2001 No4 1

. lt is worth not ing that the 1988 Dccree is be ing considered by the Ukrainian 
COUI1S as a va lid legislati\(: dncument on the basis l)fthe Rcsolution o r the Vcrkhovna Rada of Ukraine o r 12 
September 199 1 o~ temporary application o r certain lcgislative acts or the Sov iet lJ 11io11·1• Furthcrmorc. the 
Code on Administrati ve Oftc nces (hereatler ··Co/\0 .. ). in particular /\ rticlcs 185. 185- 1 and 185-2 establi sh a 
basis fo r 1iabi1 ity for breach of the procedure for organ is i ng and hold ing llleet i ngs. ra Il ies. street marches and 
dernonstrations.s However. the initial irregularity and a legis lati ve loophole lies in the conflieting provisions 
of the Constitution and the 1988 Decree. 

Legislation 

The Constitution requircs advancc notification to the authorities of an intention tl) ho ld a demonstration and 
st ipulates that any restrict ion thercon can be in1poscd only by a court. whilc the 1988 Dccrce. dratted in 
accordance with the Constitution of the USSR of 1978. provides that persons wishing to hold a peaccful 
demonstration have to seek permi ssion frnlll the loca l ad mini stration which is a lso entitled to ban any such 
demonstration. From the prealllble of the Dec ree it is c lear that it had been intended for a very different 
purpose. narnely for only certain catcgories of individuals to be provided by the administration with facilitics 
tO express the ir viev.;s in fa vour Of a pa11icular idcology. this in itse lf being incompatible \Nith the VC ry 
essence of the freedom of assembly guarantccd by the Ukrainian Constitution and the Convention. The Court 
considering merits of the application clcscribcd the issue in the fo llowing tcrms: 

" ... the Resolution of the Ukrai nian Parliamen t on temporary application of certain legislative acts of 
the Soviet Un ion refers to tcmporary application o r Soviet lcgislation and no law has yet bcen 
cnactcd by the Ukra inian Parliament regulating the proceclurc for holding peaceful demonstrations. 
although Articles 39 and 92 or the Const itution elcarly rcquirc that such a proceclurc be establi shecl 
by lavv·. that is. by an Act of the Ukrainian Parliament. Whilst the Court accepts that it may takc so 111e 
time for a country to establi sh its legislati vc frarncv .. ork cluring a transitional periocl, it ca nnot agree 
that a delay of' more than twenty ycars is justitïable. especially whcn such a funclamental right as 
freedom of peaceful assemhly is at stakc" 

Therefore. in essence it has bcen estahlishccl by the Court that the only rnlid norm that cnsures the right to 
peaceful assemhly is conta incd in Articles 39 and 92 ol thc Consttution or Ukra ine. 

Article 185 and re lated in CoAO cannot be rgarded as va l id provis ion. Although the offcncc of a breach of 
the procedure for holding demonstrations was provided fo r by the CoAO. the bas is of that olfence is not 
established in the domestie law with suffïcient precision. ln the absence of clear and foreseeablc legislation 
lay ing down the ru les fo r the holding or peaceful demonstrations. the provision fo r punishment for breaching 
an inexistent procedurc lacks any scnsc and is incornpatibl e the Convention . 

1 
http:/(www.pres ident.gov.ua/content/constitution. htm 1 

2 http ://search. ligaza kon. ua/ I doc2.nsf/link 1/PC889306.html 
3 

http:// www. legisl ation 1 in e .org/ru/ documents/ act ion/pop u p/i d/14429 
4 

http://zakonO.rada.gov. ua/ laws/sho_Yd1545 12 
5 

http ://zakon4. rada .gov. ua/laws/show /80731··10 



Oomestic Courts Practicc 

ln 2001 the M inistry of the lnterior o r Ukraine applied Lo the Con stitutional Court of Ukraine for an onïc ial 
interpretat ion of the provisions of A rtic le 39 or the Constitution o f Ukraine rcgard ing timcly notifi ca tion to 
exeeuti ve authoriti es or bod ies o f local sel f-government of pl anned meetings. rallies. marches or 
demonstrations. The constitutional Court hcld as rollows: 

·· ... the prov isions of the lïrst part or A rti cle 39 o f the < 'onstitution o f Ukraine on the timely notilïcation to 
the e:xecuti ve authorities or bodies of loca l scll:.governmcnl about planned meetings. ralli es. marches or 
demonstrations relevant Lo th is cons! itutional appl icat inn sha 11 be understood to mcan that where the 
organisers o f such peacef'ul gathcrings are planning to ho ld such an event thcy must info rm the above
mentioned authorities in advance. that is. within a reasonable time prior to the date of the planned event. 
These time- limits should nol restrict the right of eitizens under A rti c le 39 of the Constitution o f Ukraine. but 
should serve as a guarantee o f thi s right and al the same time should prov ide the relevant executive 
authorities or bod ies of local se 11:.govcrnmen1 ,,·ith an opportunity 10 take measures to ensure that citizens 
may freely ho ld meet ings. ralli es. man.:hcs and demonslrations and Lo prolect public ordcr and the rights and 
freedoms of others. Spec i fy ing the exact de ad 1 i ncs for ti mely notifi cation w ith regard 10 the parti eu larit ies of 
[differentl forms of peacc ful assembly. the number of partic ipants. the venue. at what time the event is to be 
held. and so on. is a matter fo r legislati ve regulation ..... 

Rev iewing o f the pract ici: of' the Suprcme Court in cases co111.:ern ing administra ti ve o tTences rclating the 
rights to freedom o f assemble) (Artic les 185-185-2 of the Code nn Administrative O ffences) of 1 March 
2006 

the Supreme Cou11 noted inter alia as fo llows: 

o legislation has been enacted in Ukraine establ ishing a mechani sm for fultï lling the right to freedom o f 
pcaceful assembly . According to the ResnlutiLrn of the Vçrkhovna Rada of Ukraine of 12 Septcmbcr 199 1 
no. 1545-X ll on temporary application of certain legis lati vc acts o f the Sov iet lJ 11ion. the normati ve acts o f 
the USSR remain in force. apply i11g in ordcr n f' lcgal rank. for e:xamplc. the Decree of the Pres idiulll or the 
Suprcme Sov iet of the USS R of 28 July 1988 on the proccdure for organising and holding meetings. rallies. 
strcet marches and demonstrations in the USS R .. :· 

ln the in formation note of A pril 20 12 by the H igher A dministrati ve Court of Ukraine on a study and 
summary of the jurisprudence or administrati,·e cou11s apply ing the relevant legislation and dec iding cases 
concerning the exerc ise of the right to pcace f'ul assembly (meetings. rallies. marches, demonstrations. etc.) in 
2010 and 20 11 the follow ing refcrence is made: 

.... .The legislation o f Ukraine docs not current ly have a spec ial la' v regulating public relations in the sphere 
or peaceful assembly. One of the urgent problcms to be settled by such a law is the time- limits for noti fy ing 
the authoriti es of a planncd peacç ful gathering in order to en sure that it is held in safe conditions. Artic le 39 
of the Constitution or Ukraine. \\ hile prm id ing that the e:xccutive authoriti es or bod ies of loca l se 11:. 
government must be notil ïed in a timely manncr that a peace ful gathcring is 10 be held. does nol establish 
spec ific deadlines for such notitïca tion. T he unccrtainty n f this matler rcsults in the relevant constitutional 
norm being applied inconsistently and thus requires legal regulation .. . 

... The judicial practice contains instances of cases restriet ing the right to peacef'ul assembly bc ing dee ided on 
the basis of the procedure for organising and ho ld ing Illeetings. rallies. street Illarches and dcmonstrations 
laid down by the Decree of the Presidi um o f the Suprcme Soviet of the USSR n f 28 July 1988 No. 9306-X I 
on the procedure for organisa tion and holding o f meetings. rallies. strcet marches and dcmonstrations in the 
USS R. Thi s approach is incorrect. 

Since the nonns of this Decree establ ish the procedure for authori sing (registering) peaceful assembly and 
empower the authoriti es and bod ies o f local selt:.governments to ban such events. whereas the norms of the 
Const itution of Ukraine prov ide for a procedure whereby the authorities are notilied that a gathering is to be 
held and provides that only the courts ha\'e po,.,er to ban a pcacefu l gathering. the above-ment ioned lega l act 
should not he applicd by cou rts " hen deciding such cases ..... 

As fo r the rest of courts across country the following data has bcen gathcred by the NCJO " lnstitu te 
Respublica ... a memher or the A ll -U krainian Init iative for Pcacef'ul Protest: in 20 14 administrati ve courts 
considered 11 3 cases concerning restrict ion or the right 10 pcaceful assembly. 80% of which v\ere satisfied 
partially or in full : in 20 13 253 cases were considered 207 o f which were satisticd partia lly or in l'ull which 
makes 8 1. 82% of total number o f cases concerning 1·cstrictio 11 of right 10 peace ful assembly . 



IV. Desuiption of the Mcasurcs Takcn by the Authoritics 

Since lodging of the application thcrc has hccn a numhcr of attelllpts to rcso lvc thcse lcgislat ivc irrcgularit ics 
and create a proper legal frarnework that wou ld cnsurc the right to peaccful assemhly for the citi z.ens o r 
Ukraine. 

In 2013 there wcrc two dra n la\vs 2508a and 2508a-1 prnposcd l'or co11sidcratio11 hy the Verkhnvna Rada or 
Ukrai ne. Although hoth draft la\VS \\CrC silllilar in rnntcnt according to the puhlic opinion provisions or 
2508a were better ba lanced out and bctter thought through . The most illlportant provisions o r the draft law 
were those that contained the following guarantccs: prcsulllption or holding a pcacc l'ul assembly rcgardless 
of the grounds and tilllc ly not ifica tion o r the authoritics with the only ground for intervention by the 
authorities being when assernhly stops being pcaccfu l: protection or the right to peacc ful assembly as statc·s 
positive obi igat ion wh ich is in 1 ine with i ntcrnat ional standards (the obi igat ion 1 ies i 11 statc · s dut y to faci 1 itatc 
protection of assclllbly. rcsolution or organizational mattcrs. 1·or instance change or tranic directions. 
cleaning of the territory. supply or cmcrgcncy services): protection frnlll arbitrary dccision hy statc 
authorities: protection from arbitrary judicial prohibitions. 

The ycar 20 14 was a very turnultuous ycar in the contcxt of puhlic protests and dernonstrations. On 16 
Jan uary 2014 the Verkhovna Rada adopted a set of 10 laws sc\·crely rcstricting right ta peace ful asselllbly 
and inconsistent with the Consti tution or Ukra ine as \\Cil as the i111ernational standards. The laws wcrc 
deemcd as undemocrati c and .. draconian·· in thc ir 11atu1-c nnd met with scvcn.: public 1·cact io11s. 9 or 10 laws 
were rcpea led 011 28 .lanuary 20 1,i_ 

The 2013 draft laws were a lso \\ ithdrawn from cons idcration in November 20 14. Si nec thcn no acti on has 
been taken by the Government. 

V. Proposed Recommcndations in Order to Full~, and Fffcctivcly lmplement the Judgment 

The ECtHR recalled /\.rti cle 46 imposcd a lcgal obli gation on Contracting Parties to takc necessary 
measures to ensure the rights of the applicant. wh ich the Court found wcre violated. Such measurcs 
must also be used in respect of other persans 111 a similar si tuation. in particular by correcting 
deficiencies identifi cd 111 the national system effici ently and cfficiently. 

ln case of Vyercntsov vs. Ukraine (20372/ l l ) vio lations o r articles 7 and 11 were causcd by an 
ex isting for more than two decadcs lcgislat ive loopholc in respect of the right to freedom o r 
assembl y in Uk raine. The Court strcssed that spccilïc reforms in lcgislation and admini strati ve 
praetice of Ukraine shoul d be undcrtakcn in order to dcterminc the rcquirements for organ ising and 
conducting peaceful demonstrations. as well as reasons for thcir li mitations. 

Therefore. in order to fullïll its obligations under the Convention. the (io\'ernmcnt is rccommcndcd 
to take fo llowing steps: 

1) Create a legislat ivc framework ensuring the ri g.ht to frccd om of asscmbly in line with 
internat ional standards. Court"s dccisions as wcll as tak in g. into consideration colllmcnts 
and rccommcndations o r internationa l organi sations such as the Vcn ice Comm iss ion as 
per Parliamentary /\sscmbly Reso lution 17551

' and OSCI:: 

2) togethcr with c ivil society, tradc unions and other stakeholdcrs. or havi ng cnsured thc ir 
full support. preparc and submit to the Verkhovna Rada or Ukraine the draft law on 
freedo m of assembly, wh ich inter alio. should includc: 
- exhausti ve list of locations of whcrc assemhly is permincd in order to prcvcnt illcga l 
bans or territorial limits or pcaccful asscmbly: 
- c icarly dcfincd plrners of' public authorit ics t\l incrcasc pcacc fuJ g.at herings of Citi;1.cns: 
- unbu rdcncd poss ibilit.' or spontancous I urgent asscmhlics to avoid the nccd tn hand in 
ad\·ancc not i ticat ions or autlll)rit ics: 
-clear li mitat ions or the right to frecdom or pcaccrul asscmhly to avoid ahusc of powcrs 
in this area: 
-sett ing out of the participants· rights ofpcacc rul asscmbly and thcir rcsponsibilities: 

6 
http://www.assem bly.coe. i nt/Ma in .asp ?I in k=/Docu me nts/Ado pt edText/ta 10/E RESl 7 SS. htm 



-procedures for appealling dccisinns of vio lations: 
-rcsponsibiliry for illcga l actions by inst igators o f mass d isturbances dur ing peacefu l 
assembly and persona! responsibi l ity of the organizers of such disturbances: 
-persona! rcsponsibi l ity for bann ing partici pation in peaecful assernhly . 

3) Reform and amcnd the lcl\\ S thal dircct l) relate Io enj oying the right to frecdom or 
peaceful assembly. such as: on the se ttlcment or collective labor disputes. on ll·eedom 
o r consc ience and rcligious organ isa tions. on loca l govcrnmcnt. as we ll as the code on 
administrati ve o ffcnces and other: 

4) Recom mendations 2 and 3 sould be e.\ceutcd simu ltaneously in ordcr to ensurc a 
comprehensivc and holistic approach Io nccessary rc fo rms. conformi ty or laws as \Ne l l 
as clarity and transparency of rights. obi igat ions and sanctions: 

5) prepare and submit w ithout delay to the Comlllittee of M inisters (CM) an Action Plan on 
the reforms taken and/or env isagcd. together with an ind icat ive timctab lc for thei r 
adoption 7: ,_ ~ 

6) makc a req ucst in the drafting and aclopt ing of the lega l frame\\Ork for publ ic asselllbl ies 
as we l l as request for illl plcmentatinn assistance by the Cuuncil of Europe using one of 
its suitable programmes. 

VI. Questions for the Govcrnmcn t 

Taking into account ai l the inforniation prn\·ided ahovc. \ve v\ould l ike to seek a rep ly frolll the Ciovcrnmcnt 
to the quest ions be low: 

1 - When is the Governlll ent of Ukraine is intending to suhm it the Action Plan on the rcforms 
taken/envisaged? 

2 -- When w ill the new lega l framwork for publi asscmbl ies be put in place'? 

/\rkadiy 8ushchenko 

E.\ecut ivc director 

7 
https://wcd .coe. int/ViewDoc. jsp ?id=2103807 &Site=CM 
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