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Opening speech
Philippe BOILLAT

Directorate General of Human Rights
and Legal Affairs

Ladies and Gentlemen,

Itis an honour and a genuine pleasure for me to open this workshop
on recent developments in the collective complaints procedure of
the European Social Charter.

This workshop is being held in honour of Mrs Polonca KONCAR, who
has been a member of the European Committee of Social Rights for
ten years and its President for the last four years. | would like to take
this opportunity to pay an admittedly brief but heartfelt and sincere
tribute to Mrs Koncar.

During her time as president, Mrs KONCAR has worked hard to estab-
lish closer ties between the Committee and the European Court
of Human Rights and the Court of Justice of the European Union,
for which we are very grateful. We can all welcome this increased
contact, which is crucial to efforts to harmonise the case law of the
European Court of Human Rights, the European Court of Justice and
the European Committee of Social Rights.

During Mrs KONCAR’s mandate, the European Committee of Social
Rights has gained a higher public profile and new weight has been
given to the Charter, particularly in the area of the collective com-
plaints procedure. Mrs KONCAR played a key role in this process,
stemming in particular from her ability to gain the trust of national
governments. This trust is vital.

Mrs KONCAR has also shown great ability in reconciling people’s inter-
ests and this has helped the Committee to take decisions which have
taken social rights forward, particularly in the two very important



spheres which you are due to look into in more detail this afternoon,
namely housing rights and Roma rights. The latter issue in particular
has become a special focus of attention since the high level confer-
ence held here in Strasbourg a few weeks ago, as a result of which
all matters relating to Roma have become a priority at the Council
of Europe.

That was all l wanted to say to you, Mrs KONCAR, as well as expressing
the heartfelt thanks of all the Directorate General of Human Rights
and Legal Affairs and my personal thanks for everything that you
have done for social rights in these few years.

| would now like to make a few introductory comments about this
seminar.

As you know, the end of Mrs KONCAR's term as president comes just
before the celebration of the Charter’s 50th anniversary, which is a
very important date for the promotion of social rights. Today, at this
seminar, you will have a chance to review recent developments in
the collective complaints procedure and suggest potential improve-
ments. You will be looking in particular at the procedural aspects of
these complaints and the case law to which they have given rise.

The format that has been chosen is a workshop. This is an informal
meeting which is designed primarily to serve as a forum for the
exchange of ideas between states which have accepted the collective
complaints procedure and some of the bodies authorised to lodge
complaints with the Committee.

The fourteen states which have accepted the collective complaints
procedure to date are practically all represented here today and |
would like to welcome their representatives very warmly.

There are also many representatives of NGOs authorised to lodge
complaints and they are also very welcome.

Among the others attending today’s meeting are the Vice-Chairperson
of the Parliamentary Assembly’s Social Affairs Committee, the Vice-
Chair of the European Roma and Travellers’Forum and representatives



of other Council of Europe bodies. All are, of course, very welcome
and | would like to extend very warm greetings to them.

What are the aims of this workshop?

Firstly, you will not be expected to look into the substance of the deci-
sions given in the complaints on the agenda today or the details of
other complaints which are currently pending before the European
Committee of Social Rights.

The complaints on the agenda and the topics they deal with (hous-
ing rights and Roma rights) are merely a starting point from which
to examine the progress made and, in some cases, the difficulties
encountered by the collective complaints procedure.

We hope that, following this discussion, you will be able to single
out some of these advances and difficulties and draw on them to
make specific proposals relating to the future of the European Social
Charter.

I would like to say once again how grateful we are to you, Mrs KONCAR,
for everything you have done for social rights. Unfortunately, | will
not be able to take part in this workshop in person as | have other
pressing professional duties to attend to, but | look forward to reading
your conclusions and wish you every success in your work.

Régis BRILLAT (Executive Secretary of the European Committee of
Social Rights)

Thank you for your introduction, which has taken us right to the heart
of this afternoon’s discussion.

For each of the two items on the agenda, we have invited one of the
two vice-presidents of the European Committee of Social Rights to
make an introductory statement.

The first item on the agenda relates to an extremely important issue,
namely the right to housing or, rather perhaps, what should be referred
to as housing rights, in the plural, as this is a topic which covers so
many areas. Moreover, a significant number of the complaints to the



Committee, including some of the most important, have related to
various aspects of this fundamental right.

Colm O’CINNEIDE (Vice President of the European Committee of Social
Rights)

First of all let me, on behalf of my fellow Committee members, wel-
come you all today and to say how much we are looking forward to
sharing views with the representatives of the State Parties and also of
course to the representatives of the non-governmental organizations.
We very much value open discussion. We had a very good meeting
between the Bureau of the Governmental Committee and the Bureau
of the Committee in our most recent session, and such interaction with
representatives of the State Parties is of great benefit to us. We would
like to thank you all for coming and to say how much we are looking
forward to this discussion. | said at lunchtime, before coming here,
that this seminar offers those of us on the Committee a great oppor-
tunity to pay tribute to our outgoing President, Madam KONCAR, who
as you have heard, has made an extraordinary impact both to the
workings of the Committee internally and also to the protection of
social rights across Europe in general. We have benefitted immensely
from her guidance and her wisdom, as well as her patience. | would
like to particularly emphasise her patience! | said to her at lunch that
in introducing the two complaints that I've agreed to talk about that
concern housing rights, that we will take the credit as a Committee
for everything you think is well done, but everything you consider
not so well done you can blame Madam KONCAR, as she has been
very much the guiding light of the Committee! However, speaking
seriously, she has very much been an inspiration to us all and we have
benefitted greatly from her guidance and wisdom.

Housing rights are an important and key aspect of international
human rights norms. They are integral to the well-being of the indi-
vidual and the family. Without decent housing, family life becomes
functionally almost impossible, and it is impossible for individuals
to enjoy even basic rights. The Anglo-American legal philosopher
Jeremy Waldron in a famous article once pointed out that even a



right such as freedom of thought, perhaps the most basic right of
all, in many ways becomes impossible to exercise, if one is homeless,
if one lacks the space, the protection against the elements to begin
to be able to think as opposed to doing more than merely surviving.
So housing rights are an integral element of human rights in general,
as recognised in the UN Universal Declaration, and as recognised in
Article 11 of the UN Covenant on Economic, Social and Cultural Rights.
Housing rights are as you will be aware, also indirectly protected in
certain circumstances through various important provisions of the
European Convention on Human Rights, Article 3 and Article 8 in
particular.

The Charter protects the right to housing, if you want, through two
avenues. Article 31 of the Revised Social Charter and its three different
subsections, protects the right to housing itself, directly. Article 31-1
states that with a view to ensuring the effective exercise of the right
to housing, the Parties undertake to take measures designed to
promote access to housing of an adequate standard. The Parties
who accept Article 31-1 undertake measures which are designed
to promote access to housing of an adequate standard. The second
paragraph of Article 31 speaks about the Parties’' undertaking to take
measures designed to prevent and reduce homelessness with a view
to its gradual elimination. In Article 31 sub-paragraph 3, the Parties
undertake to take measures designed to make the price of housing
accessible to those without adequate resources. So the different
sub-paragraphs of Article 31 set out different specific obligations
designed to give effect to the general right of housing.

| should also mention Article 16. Article 16 of the original Social
Charter and the Revised Charter protects the right of the family to
social, legal and economic protection. Under this provision, State
Parties undertake to promote the economic, legal and social protec-
tion of family life by taking action in various fields, including specifi-
cally the provision of family housing.

The Committee then, as the body is charged with interpreting the
Social Charter, is called upon to develop its expert opinion, in line



with the principles of legal reasoning, as to what these general pro-
visions entail, and defines what is necessary to be done to maintain
conformity with these provisions. The Committee through its conclu-
sions on national reports over the years has built up a set of norms
that establish certain standards, which include the requirement that
State Parties should develop mechanisms to ensure an adequate
supply of housing, should keep their policies and practices in this
field under review, should monitor the outcome of these practices,
and in particular, should pay a special regard to persons and groups
who are in a particularly vulnerable position. There must be legal
guarantees of adequacy of housing, and in situations where the provi-
sion of housing may give rise to circumstances which are particularly
complex, or which involve sustained large-scale financial provision,
States Parties should aim to take action within a reasonable time
frame, to the maximum use of available resources to give effect to
these entitlements. So in other words, the Committee has taken the
view that the provisions of the Charter that protect housing rights do
not necessarily impose an obligation of result. No State Party could
in the morning guarantee 100% provision of adequate housing to
every single person in its jurisdiction: thus, Article 31 and Article 16
cannot be interpreted as imposing on States an obligation to achieve
results. However, the Committee has also emphasised that respecting
these rights must involve the taking of practical and effective steps,
that respecting the right to housing must involve more than a purely
theoretical or abstract commitment. And this is where Collective
Complaints become incredibly important, because they offer an
opportunity for the Committee in response to Collective Complaints
brought by NGOs on matters of pressing concern to develop a more
specific picture of what it means to pay adequate respect to the right
to housing, and the right of families to social protection in the sphere
of housing provisions.

The two Collective Complaints that I've been asked to briefly talk to
you about both involve housing rights, and also arise out of difficult
and complex circumstances. Both involve issues of housing allocation
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that arose following the dissolution of the Former Yugoslavia after
1991. They are Complaint Centre on Housing Rights and Evictions v.
Croatia, No. 52/2008 and Complaint FEANTSA v. Slovenia, No. 53/2008.
There are other Collective Complaints we could discuss with you but
these two | think neatly illustrate how the Committee is attempting
to discharge its responsibilities under the Charter mechanism,.

Very briefly, if | look at Complaint, FEANTSA v. Slovenia first, this
involved a complex situation. (I think you've all been provided with
copies of the complaint, they are certainly available on our website.) In
essence, the heart of the collective complaint in question concerned
the situation of individuals who prior to 1991 had a guaranteed hous-
ing right, a right to dwell in a particular housing provided for by the
State or public entities. After 1991, State housing was privatised to
a considerable extent and many individuals were given the right to
purchase their housing at discount rates. But for housing which had
been expropriated by the State in years gone by, it was necessary to
restore ownership of the property to the former owners. But of course
this left a difficult situation in respect of those in residence in some of
these properties, who are not the original owners of the properties
now to be returned to the original owners, and who therefore face
a precarious housing situation. They have some tenancy rights, but
these rights, while protected by law, are limited in certain respects.
Without going into the detail, the individuals and families in ques-
tion were placed in a different situation from those who were able to
benefit from subsidised privatisation programmes in the wake of the
establishment of the modern Republic of Slovenia: they often found
themselves instead in a precarious situation, subject to rising rent
levels, unable to purchase a clear tenure, and existing in uncertainty
as regards their long-term tenure status in the property in question.
Despite, it has to be said, and the Committee acknowledged this in
its decision on the collective complaint, vigorous attempts by the
Slovenian government, over an extended period of time, to try and
resolve this situation fairly and equitably, this was and remains a
serious problem.
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The Committee emphasised in that decision the importance of
national implementing measures. It stressed that countries imple-
menting the right to housing should adopt legal, financial and opera-
tional means of ensuring steady progress towards the goals laid
down in the Charter, maintain meaningful statistics on needs and
resources and results, undertake regular reviews of their housing
strategies, establish a timetable, play close attention to the impact of
their housing policies, in particular on the most vulnerable. Applying
these general principles of its case law to the particular facts in ques-
tion, the Committee concluded that (I'm summarising a complex
situation here) whereas Slovenian housing provision, housing law,
was in general compatible with the requirements of the Charter, the
situation of those residing in property whose ownership had been
returned to private individuals did not conform with the require-
ments of Article 31 and Article 16, and also did not conform to the
non-discrimination requirements of Article E of the Revised Social
Charter, taken with Article 31 and 16, because individuals in that
particular situation were not guaranteed the necessary degree of
security of tenure. So the collective complaint in this way allowed the
Committee to come to grips with a complex and difficult situation and
to establish a framework of standards to ensure respect for human
rights in such a difficult situation.

Similar difficulties, which again illustrate the complexity of the
Collective Complaints that the Committee must sometimes deal with,
arose in the other collective complaint, Centre on Housing Rights and
Evictions v. Croatia. Now again, | will have to give you a very brief sum-
mary of a complex situation, but in essence this collective complaint
concerned the question of the adequacy of the housing programmes
being implemented by the government of Croatia to provide hous-
ing for many of those individuals and families who were displaced
during the conflict in Croatia in the mid 1990s, and who had thus far
been unable to return to a secure tenure position in Croatia. Again, it
was a complex and difficult set of circumstances, involving different
considerations, different government policies and involving a large
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degree of external overview by the European Commission, the UN,
and other international bodies. Significantly, it had become apparent
from cases that had gone to the European Court of Human Rights,
and cases which had gone to the UN Human Rights Committee that
monitors State compliance with the requirements of the UN Covenant
on Civil and Political Rights, that legal uncertainty persisted here.

The European Court of Human Rights in cases such as Blecic v. Croatia,
was faced with the fact that it was unable, if you want, to deal with
many of the cases arising in these circumstances in Croatia because
events in question predated Croatian ratification of the European
Convention on Human Rights. Numerous international organisations
also pointed to the absence of any sort of established, clear legal
normative framework in this context. In particular, the Parliamentary
Assembly of the Council of Europe has called upon the Committee of
Ministers to try and put together a report that would establish some
sort of legal framework in this area.

The Collective Complaint therefore became a very, very important
avenue for the Committee to address the question of what respect
for social rights and housing rights in particular entailed in these
difficult circumstances. You can read our decision for yourselves. In
essence, the Committee concluded that Croatia had certain obliga-
tions towards families residing outside of Croatia who would return to
Croatia, if adequate housing was provided for them. The Committee
went on to conclude that as the Charter is the social rights mech-
anism, it doesn't protect property rights as such. Therefore they
felt under the Social Charter, as distinct from other human rights
instruments, Croatia’s obligations towards these families consisted
of a requirement to establish a housing programme that would be
meaningful and effective and which would progressively give effect
to their right to family protection,

whereas the Committee also concluded that under the Social Charter
there wasn’t as such an entitlement to receive restitution or full com-
pensation, on the basis that the Social Charter was a social rights
instrument, rather than protecting property rights as such. (I should
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point out that several members of the Committee, myself included,
dissented on that specific point, just to maybe give you a flavour of
the many intensive debates we have on these complex questions
within the Committee).

Croatia is implementing a housing programme and has spent time
and energy and money implementing a housing programme in
respect of many of these displaced persons. The Committee exam-
ined progress on that housing programme in detail, taking into
account the European Commission reports, NGO reports, reports of
the UNHCR, and other expert opinions. The Committee concluded
that, whereas it could be said that Croatia was making sustained
progress in this area, certainly for a period of time in the mid 2000s,
progress was not as good as perhaps should have been the case. In
addition the Committee concluded that there was a problem of tim-
ing, that progress in implementing the programme was insufficiently
developed: in particular, many of those displaced individuals living
outside Croatia had no idea as to when their tenure situation could
be resolved. So the Committee found a violation of Article 16, and
also a violation of Article E taken with Article 16 on the basis that
the Croatian Government in implementing its housing programme
strategies needed to do more to reflect the particular vulnerabilities
of many of the displaced persons, in particular their status as ethnic
Serbs.

Both cases were complex, both cases were highly difficult, both cases
involved situations where the Croatian and Slovenian governments
had made considerable efforts to resolve complex circumstances
fairly. But nevertheless problems persisted. The Committee there-
fore under its Collective Complaints procedure, was charged with
developing a coherent and meaningful social rights approach within
the framework of the Social Charter. We spent long hours on these
decisions, we discussed every line in considerable detail and we feel
that they establish in both complex cases a clear and consistent set
of human rights standards that can aid settlement of these complex
and difficult disputes.
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| will stop talking now, but | just want to emphasise the importance
of the Collective Complaints procedure, because it provides a vehicle
for translating quite abstract social rights guarantees into concrete
norms that can provide guidance to governments and others as to
how to achieve a human rights friendly solution to complex difficul-
ties. It also helps to establish what social rights require and what
States are obliged to do within the social rights framework set out
by the European Social Charter.

Régis BRILLAT (Executive Secretary of the European Committee of
Social Rights)

This particularly detailed presentation will, | am sure, result in some
intensive discussions. Through the symbolic example of the right to
housing, which some say is not, or should not be, legally enforceable,
you have shown how the European Committee of Social Rights has
made use of the collective complaints procedure to establish a whole
range of substantive and effective rights, whose aim is to ensure that
the Social Charter is fully effective.

I will now open the discussion on this first topic, concerned with the
various aspects of the right to housing.

Bernard MARQUET (Vice President, Social, Health and Family Affairs
Committee of the Parliamentary Assembly of the Council of Europe)

Itis always a great pleasure for the Parliamentary Assembly to work
with the European Committee of Social Rights because we always
work together well and it gives us an opportunity, as | myself have
had since being a parliamentarian, to learn about a whole range of
different bodies. | would not say that the Council of Europe is cut off
from the world but it does not know how to promote itself and, in my
view, the European Committee of Social Rights is a ground-breaker
because of the complex variety of issues it tackles including all man-
ner of social rights. However, there is a tendency to reduce human
rights to what I would call primary human rights despite the fact that
the Social Charter is now fifty years old. We will shortly be celebrat-
ing the fifteenth anniversary of the Revised Social Charter and we
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really should be promoting this instrument, particularly at this time
of reform at the Council of Europe and economic crisis. In my view,
the Committee becomes even more important when times are hard.
In truth, every country has its own specific issues and attitudes relat-
ing to the right to housing, and the example of Croatia shows us that
the right to housing also covers people who have been displaced or
migrated. This case is a genuinely very interesting one which dem-
onstrates that the issues that most people would associate with the
simple right to housing are much broader in scope than one might
think. The fact that this Committee is a select committee probably
enables it to work more efficiently, but at all events | would like to
thank you for your contribution and say what a pleasure it has been
to work with you, Mrs KONCAR. In January, | will have the honour
of tabling a report on the Social Charter and its impact and | think
that it may be possible to add a paragraph to it on what has been
happening in the area of housing rights.

MATTHIAS SANT'ANA (Representative of the International Federation
for Human Rights (FIDH))

| have had the privilege of acting in two different complaints, one
ongoing case with the Belgian League and the FIDH, and a concluded
complaint with the Marangopoulos Foundation for Human Rights a
few years ago. What we have just heard is very interesting indeed.
| believe that the Collective Complaints mechanism is extremely
important in translating the abstract norms of the Charter into con-
crete rules and standards. The guidance set down by the Committee,
suggesting directions for governmental action, has given great dyna-
mism to the Charter. My question, which has a link to the issue of
procedure, is this: how does the Committee itself see its role in setting
clear guidance to the states in the decisions it adopts and, in particu-
lar, as to what kinds of measures will really count as improvement of
the level of compliance. A bit of context might help to understand the
question: | felt, particularly in the Marangopoulos Foundation case,
that it was very difficult to give clear guidance to the government
because of the extreme complexity of the case. However, without
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precise guidance itis very difficult, even for the complainant organiza-
tion itself —and even more so for domestic civil society in general — to
monitor progress, and eventually interact with the Committee within
the reporting procedure, or by other means, in order to ensure that
progress is being made in compliance with the decision. So, although
the MFHR v. Greece complaint was an astounding accomplishment
- the complainants were very happy with the dialogue during the
procedure and with the decision itself —, there was a clear issue with
the follow-up; in the current Belgian League/FIDH complaint, we are
anticipating the same kind of difficulty, though we are not here to
discuss ongoing cases. It seems that this is a major concern for civil
society organisations, in general, and in particular for those NGOs
not entitled to present collective complaints: how precise should the
Committee’s guidance be? Of course the Committee cannot make
or enforce direct injunctions to the state — i.e. a command to adopt
a specific measure — but how can it attain a proper balance between
the finding of non-compliance and producing specific guidance?
Do the Committee members see any space for improvement with
respect to this issue?

Jean-Michel BELORGEY (General Rapporteur, European Committee
of Social Rights)

At this point in the discussion, | would just like to make two or three
brief comments. Advances in judicial practices, to which we of course
refer even though we are not ourselves a fully-fledged judicial body,
have been somewhat slow in the sphere referred to by the repre-
sentative of the FIDH. Judicial authorities required to rule on com-
pliance or non-compliance with certain laws or regulations have
rarely, except in very recent times, been expected to rule both on
the legal issue and on the practical measures required for a lawful
situation to be restored. Furthermore, we have particular difficulties,
not only because of the disadvantages from which we suffer com-
pared to a fully-fledged judicial body but also because of the particu-
lar type of situation which we have to deal with. The situation which
Mr O’CINNEIDE described in this connection is typical and requires

17



us to show some modesty although it should not prevent us from
harbouring certain ambitions. These ambitions are already being
reflected now and might be reflected in future in several different
ways. Firstly we suggest, often quite explicitly, if not in the operative
parts of our decisions then at least in our review of the situations
presented to us, what irregularities need to be rectified. Secondly,
it is clear that the Committee of Ministers, which unlike us has the
power to give binding force to our decisions, must make use of its
recommendations to indicate to states what corrective measures
it is most worthwhile for them to implement. Lastly, when, in the
years following our decision on a collective complaint, we review any
changes in national policy, we are bound to see whether progress
has been made and the main defects we identified have been rec-
tified or whether, on the contrary, the situation is as it was before.
There are now fairly clear signs that the Committee is beginning,
cautiously — although, for the reasons outlined above, not explicitly —
to act as a body which prescribes good practices. However, there
are other bodies at the Council of Europe which specialise in good
practices and whose activities, combined with ours, can help states
which do not know how to do so, to remedy the problems we have
highlighted (which is, it has to be said, a somewhat rare scenario).
The newcomers to the Committee, who are generally more enterpris-
ing and creative — and younger — than the rest of us, currently have
some very interesting ideas about these matters. We are often ill at
ease when it takes a long time to investigate a case or when we feel
it may take some time for practical measures to deal with the issues
we have identified to take shape. Consequently, we are thinking of
adding provisions to our internal rules, which could subsequently be
reiterated at a higher level, making it possible to indicate to states
that they must take immediate provisional measures even before we
have ruled on the merits or urgent measures just afterwards. If the
breach or the lapse identified has got out of proportion, it is better
to rectify itimmediately. To justify this approach, we can draw on the
example of the European Court of Human Rights, even though it is
only moderately convincing. Of course, in so doing, we will also have
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to take account of the separation of powers, already referred to by
the Executive Secretary, between the Committee of Social Rights and
the Committee of Ministers, which requires us to exercise a degree
of discretion.

Colm O’CINNEIDE (Vice President, European Committee of Social
Rights)

| would like to echo everything the General Rapporteur just said,
in particular, the importance of the Committee of Ministers in the
supervision framework. | would also like, just very briefly, to empha-
sise that in our decisions and collective complaints we attempt to
identify with precision, if we make a finding of non-conformity, where
exactly the problem lies. In other words, by trying to identify what
precisely the situation of non-conformity consists of, we hope in that
way to give guidance as to the sort of measures that might remove
the problem of non-conformity. We don't always succeed, | think it
can be difficult, it is something the Court often struggles with, the
Court often will say “here is a violation” and states are then left with
perhaps 10 different avenues by which they could try and respond
to that. It is a problem that courts in general face across the world
but we see it as very much a part of our role in assisting both those
suffering from a deprivation of their social rights and also in assisting
the states involved to try and identify clearly the nature of the non-
conformity and therefore to help identify what measures might be
useful in trying to put an end to the situation.

Monika SCHLACHTER (Member of the European Committee of Social
Rights)

It is not by chance that the text of the Charter was formulated in
very general terms. The purpose was to leave states a certain margin
of appreciation to allow them to then determine more easily if this
measure or provision exceeded the margin of appreciation. It would
be different if we were to indicate to a state what it should do in detail.
This would be much more intrusive into that margin of appreciation
and | think that this is one of the reasons why we very rarely do that.
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Luis JIMENA QUESADA (Member of the European Committee of Social
Rights)

| see this as a key issue for the success both of the European Committee
of Social Rights and of the work of any other judicial authority at
either international or national level. | say this because in addition to
these two bodies, namely the European Committee of Social Rights
and the Committee of Ministers, which follows up on the imple-
mentation of the Committee’s decisions, | believe that the NGOs,
trade unions, employers’ organisations and other bodies which are
authorised to lodge complaints also have much to say on the matter.
This can even be the case already in the points that they highlightin
their complaints because there is, after all, a certain overlap between
what they ask for and what the Committee can grant them, within
the limits of the Social Charter itself and the Committee’s Rules of
Procedure. Therefore, | think that when decisions on the merits are
being followed up, it is very important to bear in mind the way in
which questions were put, the complainant organisation’s procedural
strategy and the government’s replies, as these can also clarify the
situation and help us to do our work more efficiently. However, a sub-
stantial part of this follow-up occurs at national level. | will give you
just one example: our Rules of Procedure do not give us the power or
the means to award just satisfaction, as is the case with the European
Court of Human Rights. Another issue is that of compensation for
the costs of proceedings, which has been debated within both the
European Committee of Social Rights and the Committee of Ministers.
However, to return to the matter of just satisfaction, | believe that,
on the basis of the European Committee of Social Rights’ decisions
on the merits, complainant organisations could try to persuade their
national courts that this is international law deriving from an inter-
national treaty, the European Social Charter, and that these national
courts can be asked to take implementing measures including just
satisfaction. Furthermore, as you know, there is a kind of feedback
loop between the collective complaints procedure and the reporting
system. Itis true that reporting is a slow process, taking four years for

20



each section of the Charter, but the Committee does also assess legal
practice at national level in its conclusions on the reports. In short, |
believe that it is not only the NGOs and other organisations with the
power to take action which have a key role to play, beginning with
their initial strategy. It is also very important for there to be a proper
response from the government and an appropriate decision by the
Committee, meaning that the onus is also on us and that there has
to be some follow-up at national level. Of course, much depends on
the fundamental rights at stake, but at all events it is important not
to overlook this increasingly crucial aspect, which is the enforcement
of decisions at national level vis-a-vis the national courts.

Petros STANGOS (Member of the European Committee of Social Rights)

| have two questions. The first is directed mainly at the participants
from civil society. This morning at the plenary session, the following
question was raised: why, in their collective complaints, do non-
governmental organisations not refer to the international law issues
raised by disputes? Why, for instance, do complainants seem so
reluctant to raise questions about the international responsibilities
of the state concerned? | would therefore like to put this question
to which | alluded this morning in connection with the Committee’s
work to the representatives of civil society attending this meeting.
If they did raise these issues, it would provide a perfect opportunity
for the Committee to promote its interpretation of the law.

My second question is directed mainly at the ambassadors of the
countries which have ratified the Collective Complaints Protocol
and, in particular, the Croatian representative. | would like to ask him
how Croatian society perceived the Committee’s recent decision with
regard to the housing conditions of the Serbian ethnic community
in Croatia in response to Collective Complaint No. 52. Were there
reactions to this within the authorities or the government? And | do
not, of course, mean reactions of the type that have been or will be
addressed by the Committee of Ministers but more deep-lying ones.
I would like to put this specific question with regard to Croatia as it
is linked to a broader and, it is to be hoped, past conflict between
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two sovereign states, Croatia and Serbia. This international conflict
has its after-effects at domestic level in Croatia so | would like to know
if the people of Croatia are receptive to the type of questions that
the Committee’s decision has raised.

Freek SPINNEWLN (Director, Federation of National Organisations
working with the Homeless (FEANTSA))

If I understand well, the question is “Why is there not more human
rights litigation from the social NGO sector?”

I think it has different reasons. | would speak for my own organisation.
I think first of all you shouldn't underestimate, my organisation brings
together services for homeless people across the European Union. |
think it is not a given that our members are necessarily interested in
using Human Rights litigation for a very simple reason. It is because
they are not certain that what they do is in line with Human Rights
at the moment. We work a lot on the right to housing, our members
provide shelter for homeless people. It is not clear where this shelter
provision fits in the whole Human Rights debate so there is first that
obstacle to overcome. | speak for my own organisation. The obstacle
of resistance, scepticism within our own membership about using
human rights litigation. Then there is another quite important ele-
ment that is relevant for a number of NGOs like mine. We're almost
entirely funded by European Union. And there are many organisa-
tions funded by public authorities. Using public money for human
rights litigation is not easy. You have to convince the funders, the
public funders that it is useful, that it contributes to standard setting
at European level, etc. These are obstacles to overcome but it takes
time. And then the third element which | think is very important for
NGO's, is the expertise. My NGO is not a human rights expert network.
Our members like | said provide shelter and hostels for homeless
people so to find the expertise out there is not easy so also that
takes time. But that said, the organisation | represent has done two
collective complaints already, one against France some years ago
that we won and one recently against Slovenia that we won and
that was discussed earlier. And we are planning to launch in the very
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soon future two more collective complaints to two other members
states that have ratified the revised social charter and the collective
complaints protocol. So | think we do whatever we can but it is not
easy. | mean there is a difficult context.

Marie-José SCHMITT (President of Action européenne des Handicapés
(AEH))

I would like to talk about another difficulty we face. My own associ-
ation, which represents people with disabilities, has several draft
collective complaints on its shelves — and has begun working on
others — which it has been asked to withdraw by the associations
themselves, most often at the request of families. These have said, for
example, that yes, this home for people with disabilities is a scandal
but it is the only one we have and if we put such and such a person’s
back up (if you will excuse the expression) then we will have noth-
ing left for our child or the adult concerned. Therefore | believe that
behind this issue of Article 15, which you are due to be taking up
again next year, there is a vast field of operations, but one crisscrossed
by major barriers, which people are reluctant to cross for fear of losing
the little they have already gained.

Jean-Michel BELORGEY (General Rapporteur, European Committee
of Social Rights)

I would just like to say a word on this subject. In my capacity not as the
General Rapporteur of this committee but as a civil society activist in
my own country, | am very regularly asked by associations managing
establishments or services for people with disabilities for my advice
on ways of contesting particular establishments’ price scales or pro-
testing about the poor quality of a service. Disputes on such issues
are frequently brought before the civil courts or specialised admin-
istrative courts in matters such as fees for homes. It is true that many
people who would like to complain that they have been mistreated
fear that judicial proceedings might simply lead to an escalation in the
conflictand, as Mr STANGOS mentions, to reprisals. It is of course very
difficult to solve this kind of problem. What is needed is education
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for government officials, which is not easy to achieve, and a proper
campaign to foster fellow-feeling among associations and managers,
which is no simpler. Things are a little different however before the
European Committee of Social Rights. There is the issue, which | will
deal with later in my concluding remarks and which clearly exists,
whether or not it has been raised in discussions, of who is entitled to
lodge a complaint. It is no minor drawback that the French NGO, the
GISTI, needs the FIDH to file a complaint with us and that, likewise,
Autisme France needs Autisme Europe and ATD France needs ATD
International. Furthermore, the risk that complainant organisations
run is not that of antagonising an authority in disputes over fees or
health and safety regulations. The risk they run is that their grants will
be cut. However, this risk is minimal compared to that faced by the
organisations | mentioned before in national disputes. The example
of Autisme France is very interesting. The results, for what they were
worth, of the proceedings before the Committee were not actually
that negative in terms of the effect they had on policies for persons
with autism in France. It is probably less risky therefore to bring a
case before the Committee than to engage in a local dispute. The
local arena is the most dangerous one for a confrontation. | say this
because | work as a national appeal judge in disputes between private
individuals and French départements. If there is a problem between a
service user and a département, the local town hall is the place where
events are least likely to go well. This local level is the setting in which
disputes are the most rancorous. In a dispute with the state, there are
still risks but they are already less serious because they are tempered
by other viewpoints and influences. If the dispute is brought before
the Committee, it is played out even further away. It may not be as
directly effective but it also carries fewer direct risks.

Petros STANGOS (Member of the European Committee of Social Rights)

| entirely understand why people hesitate to lodge collective com-
plaints with the Committee. | presume that this reason (the fear
of reprisals) accounts for the fact that complainants never cite the
state’s responsibilities, the first being their international undertakings.
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| would simply like to add that this is a missed opportunity both to
uphold the law in its entirety and to obtain appropriate reparation,
if not immediately at international level then at least at domestic
level, because once this international legal rule is referred to and
the Committee takes a position on the subject, the complainants
can return to the domestic level and apply to the relevant judicial
authorities for damages from the state concerned.

Gérard GRENERON (Secretary General of the European Council of
Police Trade Unions (CESP))

My comment is actually a question to the European Committee of
Social Rights.

Our organisation has lodged several collective complaints against
France and on repeated occasions, when we have taken action at
international level, France has referred us back to its domestic law.

| would like to address a warning to the European Committee of
Social Rights about this attitude, which casts doubt on the right to
refer cases to the Committee without initially exhausting domestic
remedies.

| think that this abuse of the procedure we have been observing in
France is something the Committee must take very seriously because
when someone repeatedly hammers away at the same point it means
that that person has a particular purpose in mind.

| would like to alert the Committee to these repeated attempts
to question this distinctive feature of the procedure, namely the
right not to exhaust domestic remedies, which are known to take a
very long time. One of the major advantages of taking a case to the
Committee is that we do not have to wait years for an obvious viola-
tion by a state to be recognised.

Petros STANGOS (Member of the European Committee of Social Rights)

Itis true that the exhaustion of domestic remedies was raised several
times in relation to your trade union’s complaint. The Committee
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responded to this in connection with the very first complaint you
filed and intends to reply in slightly more detail in its findings on one
of the more recent ones. In my personal opinion - but not necessar-
ily that of the Committee - France is not only wrong but is failing
to interpret public international law properly. | do not know who is
behind the argument but public international law has never estab-
lished and cannot claim to have established or applied, a general
principle that domestic remedies must be exhausted. No one has
ever said that this is the case. France refers, for example, to the case
law of the International Court of Justice in the Hague but this is also
a misinterpretation. This is an argument that has been put forward,
butldo not think thatitis, or can be, valid. It has always been formally
rejected by the Committee and if you wait for the decision on one
of your recent complaints, you will see that our response follows the
same lines.

Diarra DIME-LABILLE (French Ministry of Foreign Affairs)

Itis very interesting that this question has been raised as | was going
to put it to the Committee myself. | do not think that there has been
any misinterpretation of international law. | believe that by focusing
on this issue, what France is really doing is putting a question to
the Committee. At the beginning of this session you talked about
the relationship or the co-operation there should be between the
Committee, the European Court of Human Rights and the European
Court of Justice. You talk of a relationship and co-operation with two
courts which, moreover, apply the principle of subsidiarity and its
corollary, the principle of the exhaustion of available remedies. Our
aim is not to impose this principle on the Committee. We are simply
asking it to consider the matter. Its last reaction was very interesting
because it amounted to saying to organisations, “of course, if you
apply to the Committee, you may be less successful in terms of bind-
ing results but there will be more of a chance that the Committee
will take up your cause”.

Returning to the exhaustion of available remedies and hence the
role of the domestic courts, it is noticeable that the latter are taking
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more and more interest in economic and social rights. There was a
time when this was definitely not the case. In France and in many
other countries, domestic courts are increasingly taking the lead and
making social rights effective. This may not apply to all rights but it
does to at least some of them.

Is it notin the interests of the Committee and relevant organisations
to involve the domestic courts? If so, it inevitably means that all avail-
able remedies must be exhausted. Promoting the Social Charter also
means giving the domestic courts the opportunity to apply the rights
it embodies. The European Court of Human Rights has much more
power than the European Committee of Social Rights (I hope you will
excuse me for being so direct but that, | think, is the point of today’s
discussion). Nonetheless, the European Court of Human Rights and
its judges have made use to some extent of the powers of national
courts. Part of what has made the European Convention on Human
Rights so widely known and used is the fact that, over and above
the binding nature of the Convention’s provisions, national courts
have been able to interpret it in a way that promotes human rights.

Let us take the case of the interim measures which were mentioned
earlier. Many, if not all, states contest the binding, judicial nature of
Rule 39 of the Court’s Rules of Court even though, with some rare
exceptions, they have all applied it since the Mamatkulov judgment
of 2005. There is controversy and a real debate on the scope of these
measures, which everyone is aware of. However, the French domes-
tic courts, or to be more specific the Conseil d’Etat, have effectively
closed the debate in the administrative courts by stipulating that
interim measures ordered by the European Court of Human Rights
have binding force on the French state.

Itis not our desire to demand unconditionally and at all costs that all
available remedies be exhausted before a complaint is lodged but
we do want an acknowledgement that there are spheres such as
labour rights where the courts are active, thus precluding automatic
referral to the Committee. This would be to the benefit of both the
Committee and the organisations concerned.
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Lastly, there is the question of the length of proceedings before the
European Committee of Social Rights, which may be a less pressing
issue, but is relevant because procedures are not as short as they
could be. This is an open question and one on which a discussion
could be launched in my opinion.

To sum up, it is not our intention to question the rights enshrined in
the Social Charter or the right to file complaints with the Committee.
However, | think it may be desirable, if the aim is to promote the
Charter, to foster more involvement by the national courts, which
could then act as advocates for these rights. This would also - and
most importantly — enable the Committee to deal more efficiently
with matters for which it has not been possible to find solutions in
domestic law.

Jean-Michel BELORGEY (General Rapporteur, European Committee
of Social Rights)

| am afraid to say to my compatriot that the issues she raises, with a
clear desire to foster a dialogue which |, like she, regard as potentially
very beneficial and time-saving, are dealt with somewhat inconsist-
ently in practice by the French authorities, and not just by them but
by others as well. France has never applied for any the numerous
cases brought against it to be struck out or expressed any objection
because of failure to exhaust all domestic remedies except, strangely,
in the CESP complaints. The matter was never raised in the autism
case or any of the labour law cases and although it was alluded
to in the housing cases, this was not explicit. It is the Committee’s
essentially unique feature that it can be referred to at any moment
without all available remedies having been exhausted. This is what
distinguishes it from the European Court of Human Rights. The ques-
tion of the exhaustion of domestic remedies has been a subject
of endless discussion with France's representatives, particularly its
Human Rights Ambassador, since we started looking for improve-
ments to the implementation procedure for obligations under United
Nations covenants. Everybody, including those who draw up govern-
ment memorials to the Committee, whether from France or other
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countries, knows that what makes us unique is that cases can be
referred to us at any time without worrying about other remedies.
This is what enabled me, like others before, to argue before gather-
ings of constitutional judges and members of supreme administrative
and civil courts that collective complaints acted a little like legislative
impeachment proceedings or applications to set aside regulations on
grounds of abuse of authority. The point has therefore been clearly
made. The other controversial topic concerns national courts. What |
really wanted to emphasise, whatever others think, as it lies at the very
heart of our concerns, is that the ideal solution would be for national
courts to regard themselves as the ordinary courts for the application
of the Charter, just as they already are, as all law students are taught,
for the application of European law, treaties and secondary law. There
was a long period when this did not apply even to the European
Convention on Human Rights. For years, whenever a lawyer referred
to the European Convention in the Conseil d’Etat, the response was
“what are you talking about?”. My colleagues’ capacity to interpret
and apply the Convention developed only very slowly. We have not
reached this point with the Charter. In some instances the Conseil
d’Etat has heard the same case as us, as with the complaint relating to
the treatment of illegal immigrant minors (FIDH v. France), which was
also heard by the Conseil d’Etat following an application by the GISTI.
As one of my most respected colleagues said, “it would be difficult
to reach any other conclusion, but nobody knows your Charter, still
less your Committee”. Ultimately the Conseil d’Etat based its decision
on an article of the New York Convention which had previously been
considered not to be directly applicable but was now found to be so.

It is not just France that thinks like this. Nor because we are French
should we be especially harsh on ourselves. All countries, with a few
exceptions, think in the same way. | do not know whether Luis has
anything to do with this, although | think not because he was still in
the cradle at the time, but the Spanish used to do very well, although
this is less the case now. The Czechs did the right thing once, albeit
by mistake. Professor AKANDJI-KOMBE, with whom you are probably
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familiar as one of the greatest academic authorities on the Charter,
is a very critical yet affectionate observer of our work and tracks
down references to the Charter and the European Committee of
Social Rights in court decisions and advocate generals’ opinions. He
has written a fine article, entitled “Le tonnerre de Brest a fait long feu’,
fulfilling his own research aims and revealing that the French Court of
Cassation has discovered us at last, twenty years after our foundation,
and seems to be taking a liking to the Charter. He also shows that this
discovery was probably made easier by the fact that it did not actually
have to apply the text. However, that any reference was made to it at
all is a significant step forward. In short, national courts, apart from
the Spanish ones in former times (they are currently going through
a less active phase but this may change again), the Czech courts
(though by mistake) and one or two Dutch or Belgian courts (though
not supreme ones), have hardly ever applied the Charter. The reason
given is that the Charter cannot be relied on directly by private indi-
viduals. Professor AKANDJI-KOMBE has pointed out, in my view quite
rightly, that this may in extreme circumstances be the case where sub-
jective rights are being asserted but certainly not when the dispute is
over whether regulations are lawful or comply with the hierarchy of
rules as, in such cases, what is at stake are states’mutual obligations.
Professor AKANDJI-KOMBE has also stated, although not everyone
has come round yet to this way of thinking, that there is at least one
circumstance in which the French Conseil d’Etat cannot overlook the
Charter, which is when it acts as an advisor to the government. You
will all be aware of the formula that is used in many national laws on
equal treatment: “nationals and citizens of the European Union and
the European Economic Area (and possibly Switzerland)”. But what
about nationals of the states party to the European Charter? Are they
not entitled to equal treatment as well? Yes of course, we are told,
that goes without saying, but then should it not also go without
saying for the European Union and the European Economic Area? If
so, they should not be mentioned, but if they are, then there should
also be a specific reference to the nationals of the states party to the
Charter. The fact is that nobody ever did make such reference. That
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is until recently when certain obstinate characters who, owing to
their advanced age, had no fear of making themselves unpopular
and being exposed to reprisals succeeded in getting a few references
to the Charter discreetly inserted into a number of laws. Therefore,
even on an advisory level, in France at least, progress is slow. | will not
go into details about certain supreme courts which not only fail to
apply the Charter but are so far from its way of thinking that we will
be obliged to bring this to public notice. We have already done so
in the case of Slovenia and it was very awkward. Our President may
have been applauded in the streets of her home town but | am not
sure that Slovenia’s judges gave her a very warm welcome.

Luis JIMENA QUESADA (Member of the European Committee of Social
Rights)

Returning to the issue of exhaustion of available remedies, | agree
with everything that Mr Belorgey said but | would like to add a few
points. When the parallel is made between the European Court of
Human Rights and the European Committee of Social Rights in this
sphere, | like the way that the two bodies can be readily compared
and feel that this a good way of highlighting the binding nature of
everything we do. The Charter is an international treaty just like the
European Convention on Human Rights and both make provision for
a body which gives final interpretations. However, some care does
need to be taken with this drawing of parallels when we consider the
Court and its system of individual petition because this is a clear dif-
ference. From the international law perspective, it is of course entirely
reasonable to insist that domestic remedies are exhausted where the
system is one of individual petition. Justimagine the thousands and
thousands of applications which would be made to the Court if there
were not such a rule. It would be a totally unmanageable situation.
International law, including that applied by the European Court of
Human Rights, provides for other procedures, such as interstate
applications and advisory opinions, but it is well known that these
two mechanisms have had little success and that it is only the sys-
tem of individual applications that is actually used, whereas, as has
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already been pointed out today, the European Committee of Social
Rights is much more active in this field. Great care needs to be taken
when discussing these issues because, if we take an example from
the European Court of Justice, namely the reference for a preliminary
ruling, this is a procedure in which it is actually necessary for available
remedies not to have been exhausted. This is a case in which there
is co-operation between the national courts and an international
one and here again | do not think that we should be focusing on the
principle of subsidiarity or a kind of “protection system” for courts. |
think that we should be talking first and foremost about the fairest
settlement and the one most likely to promote respect for a treaty or
in this case for social rights. | would even say, from my own experience
at national level as an appeal court and regional high court judge,
that national courts do not need to be “protected” at international
level and on the political front through reference to subsidiarity and
sovereignty. In the human rights field, interaction between inter-
national and national courts transcends traditional debates centring
on frontiers. Worldwide discussion between judges is a fait accompli
because the national courts like to have international solutions to
help them take their domestic decisions. | tell you sincerely that if |
find a relevant decision of the European Court or, in this case, a deci-
sion of the European Committee of Social Rights and | do so before
domestic remedies are exhausted, then as an administrative judge |
will be very happy to find that there is already an existing, if you will,
preventive solution to the case and that | do not need to make the
effort to apply and interpret an international treaty about which, as
Mr Belorgey points out, so little is known. This clearly goes to show
that the conflict that some people talk about between national and
international courts does not exist. In fact they co-operate. This is
why it seems more important to me to put the emphasis not on the
system of individual petition to the European Court but on other
systems such as the reference for a preliminary ruling, where there
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is no reticence but instead genuine co-operation between national
and international courts. And | can only reiterate, speaking from my
own experience, that national judges are not “annoyed” when they
have a ready-made international solution. | would even say that the
merit of the collective complaints system is that it sometimes offers
such, sometimes preventive, solutions, enabling the national courts
to arrive at a fairer remedy, even in the sphere of international law,
which also forms part of the domestic legal system.

Bernard MARQUET (Vice President, Social, Health and Family Affairs
Committee of the Parliamentary Assembly of the Council of Europe)

| come from one of only four countries not to have ratified the Social
Charter, Monaco. The other three are Switzerland, Liechtenstein and
San Marino. However, | have been at the Council of Europe since the
end of 2004 and had the honour of chairing the Sub-Committee on
the Social Charter of the Parliamentary Assembly’s Social, Health
and Family Affairs Committee for three years. And today | recall with
some astonishment how, at the celebration of the tenth anniversary
of the revised Social Charter, to which | was invited as the Assembly’s
representative, | also heard Mr BELORGEY, who was President of the
European Committee of Social Rights at that time, say exactly the
same thing. As an elected representative and even as a citizen,  am
shocked to hear that a Convention which is about to reach the age
of 50 and the revised text, 15 is in this state. | take the judge’s point
that Monaco has not ratified the Charter, but | would point out that
Monaco'’s courts, out of curiosity and because they have the time,
do apply it unratified. However, other countries do not do so. At
the celebration of the tenth anniversary of the revised European
Social Charter, Mr BELORGEY said that states should start giving their
judges training on the Social Charter. Yet | hear today that there is still
progress to be made in this sphere. Most of the member countries
have ratified the Charter but it would seem that they have more
problems implementing it than with the European Convention on
Human Rights. Those are my thoughts and I am still just as surprised.

33



Ivan MINTAS (Deputy to the Permanent Representative of Croatia)

As Mr BOILLAT said in his introductory remarks, this is neither the time
nor the place for discussing the issues of substance of specific cases.
So | will just make a brief point and we will present more detailed
information during the Committee of Ministers’ meeting when this
item will be on the agenda.

But to respond to Mr STANGOS' question, let’s just say the following.
The Housing Care Programme for former holders of occupancy rights
should be seen as part of a complex process of return of refugees
and internally displaced persons in Croatia. For example, we have
invested more than 5.3 billion Euros in the whole process of return.
For a country that has an annual state budget of around 17 billion
Euros, this makes quite a considerable sum.

We have introduced a concrete mechanism for housing care for
former holders of tenancy rights. This mechanism gives the oppor-
tunity to every holder of the previous tenancy right, who has not yet
found a durable solution, to come back to Croatia.

Regarding the Committee’s objection on slow pace of implementa-
tion, in some periods we have indeed been faced with objective
difficulties such as financial constraints, coordination problems with
local authorities and so on. In the first years of the implementation of
the housing care programme this might have been a slight problem,
but since 2007 the process has gained its pace more quickly. We have
also encountered some unexpected problems, for example, a number
of housing units, although allocated, have not been occupied and
effectively used by the applicants.

But nevertheless, our commitment has been clear. For example,
despite the austerity measures, the funds in this year’s State Budget
have been increased by 64% for these purposes. In June, a Revised
Action Plan was adopted, providing for clearly set measurable targets
and increased implementation transparency.
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We also decided to provide persons in need with the option to buy
off the apartments from the state under privileged conditions. This
offer is specifically designed for personal circumstances and offers
special personal discount for refugees: every year spent in refuge
would be multiplied by a certain factor. It is also possible to buy off
these apartments by paying in instalments for the next 20 years.

We believe that these and other measures represent our direct
response to the Committee’s concern. Of course we will provide
more detailed information in the Committee of Ministers’ meeting.
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General Rapporteur of the European Committee of Social Rights
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Part 2 of the meeting:

Recent developments

in the collective complaints procedure
of the European Social Charter

Presentation of Professor Andrzej SWIATKOWSKI (Vice President
of the European Committee of Social Rights)

| will outline four cases concerning Romas' social rights; which con-
cern the right to social assistance (Article 13), the right of the family
to social, legal, and economic protection (Article 16); the right to
protection against poverty and social exclusion (Article 30); the right
to housing (Article 31) and the right not to be discriminated against
on the grounds of social origin, (Article E).

It is a great honour and privilege to make a summary of these
four cases in order to pay tribute to our dear colleague and friend,
Professor Polonca KONCAR. So turning to the first case: European
Roma Rights Centre v. Bulgaria, complaint No. 48/2008.

In this case, the complaint was made because of amendments to
the Social Assistance Act in 2006 and 2008 which cut the period of
assistance to 18 then 12 and finally 6 months and had the effect of,
allegedly, depriving Roma of social assistance in violation of Article 13
with conjunction of Article E. The Government flatly stated that the
amendments were not discriminatory towards Roma and it were
made to improve labour market integration, see paragraph 34 of the
collective complaint’s decision on the merits.

The Committee found that the legal changes did significantly impact
upon Roma because statistical evidence showed that Roma families
are highly dependent upon social assistance. So from this point of
view we have a case of indirect discrimination and because of this
the Committee unanimously found there was a violation of Article 13,
paragraph 1, and the majority of the Committee decided that it is
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not necessary to examine an alleged violation of Article E. And there
were two separate opinions that were joined by three members of
the Committee.

The second case is complaint 49/2009, International Centre for the
Legal of Protection of Human Rights v. Greece. Article 16 was involved
here. The complaint reads as follows: the Government continues to
forcibly evict Roma without providing suitable alternative accom-
modation — that is the first allegation, and the second - significant
numbers of Romas live in unacceptable conditions and suffer dis-
crimination in access to housing.

First there was the issue of inadequate housing. According to the
complaint only 17% of the budget was spent on housing loans (para-
graph 20 of the decision). Only Roma who own land and have cer-
tificates of permanent residence may apply for loans. The Committee
concluded in paragraph 35 the following: breach of Article 16 because
an insufficient number of permanent dwellings were available to the
Roma. There was evidence from national and international sources
that many Roma continue to live in settlements which fail to meet
minimum standards, and those outside conditions were mainly
described in paragraph 35. For Roma, merely ensuring identical
treatment against discrimination is not enough there must be posi-
tive measures. That is one of the most important statements here in
paragraph 40. In conclusion the Committee found there is a breach
of Article 16.

The second allegation concerning forced evictions. It was alleged that
the Roma are systematically being evicted from sites, without prior
consultation, without access to effective remedies, and rarely pro-
vided with adequate alternative accommodation. The Government’s
response: Roma are only evicted from the land they illegally occupy.
The Committee assessment is stated in paragraph 55 to 58 that the
criteria for illegal occupation must be precise. Evictions ought to
be justified. Cases and judgments of the European Court of Human
Rights were extensively quoted in this particular decision. Evidence of
forced evictions were presented in paragraph 61. No real arguments
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by the Government were submitted but the legal remedies against
evictions exist and this is a major problem from a legal point of view,
as far as the Committee is concerned. Very often in cases very serious
allegations are just simply left by the Government accused without
any statement concerned. The Committee agreed that Roma are not
aware of their rights. So in conclusion the committee again found
unanimously there is a violation of Article 16 of the Charter.

In the third case, European Roma Rights Centre v. France, no. 51/2008,
Article 16, 30, 31 plus Article E and Article 1984 are invoked. This is
a complaint concerning social exclusion and racial discrimination
which is suffered by Travellers because of the shortage of stopping
sites or conditions of existing sites. France failed to take necessary
steps to improve living conditions of Roma migrants according to
the allegation. The Government simply stated France was doing eve-
rything possible to accommodate Roma’s needs. In the first part of
the decision, the Committee considered Article 31§1.The Committee
found there was inadequate implementation of which was admitted
by the Government itself. Further stopping places do not meet the
standards. For example, one toilet for 120 people - paragraph 42 of
the collective complaint. Poor management of stopping facilities by
the municipalities and the municipalities are closed on the weekends
- Saturdays and Sundays, and so there is a major obstacle to the
freedom of coming and going out. Further there was an allegation
of a lack of access housing for Roma who wish to settle due to the
fact that caravans are not considered by the authorities as a regular,
ordinary form of housing. Owners of those caravans are not entitled
to various types of housing and family allowances. Caravans do not
require a building permit and do not qualify for housing allowances.
So those who would like to purchase are not entitled to any type of
loan or credit or any type of assistance. According to the complainant,
severe penalties for trespassing, illegal parking, such as a 6-month
imprisonment and suspension of driver’s license up to three years
amounted to a violation of the Charter. Further it was alleged that the
eviction procedures ran counter to the principles of the presumption
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of innocence. The decision to evict could be issued in absentia of the
interested party by an administrative authority, prefect, and there
is no possibility to suspend such a decision. The Committee found
that the Government had not rebutted the evidence put forward by
the complainant.

The next issue is the violation of Article E in conjunction with
Article 31. According to the complaint the shortage of stopping
places, poor conditions in those places and unfair eviction procedures
is tantamount to racial discrimination. Article Eimposes an obligation
to take into consideration differences in the lifestyle and habits of the
largest ethnic minority in Europe. We are talking about 10-12,000 peo-
ple here.The Committee stated that is was a clear-cut case of discrimi-
nation. As regards the alleged nature of a violation of Article 16 and
Article E, according to the complaint, due to the failure to provide
appropriate family housing, the assessment was again negative
because of the negative decision concerning Article 31 combined
with Article E. This followed from the finding of a violation of Article 31
in conjunction with Article E. As regards violation of Article 30: accord-
ing to the complaint, there is a lack of national policy for families of
Travellers, which contributes to their social exclusion. The Committee
found that: France failed to adopt a coordinated approach to promote
effective access to housing for persons who risk living in situations
of social exclusion. The next issue was violation of Article E taken in
conjunction with Article 30: according to the complaint, Roma and/
or travellers are discriminated against because they are entitled to
vote in local elections only if they hold circulation documents, if they
are attached for at least three years to a particular municipality, and
if the number of the Roma and/or travellers does not exceed 3% of
the electorate. As far as the Committee was concerned, there was an
assessment that the difference in treatment between Travellers and
the rest of the local population did not have objective and reason-
able justification. Therefore there was direct discrimination. Finally,
turning to the violation of Article 1984: according to the complaint,
the above-mentioned violations are directed towards Roma migrants
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legally present from other Council of Europe member States, and
the Committee found that the Roma were undisputedly affected.
So again the Committee took a unanimous decision concerning the
violation of all grounds listed.

The last case, Centre on Housing Rights and Evictions v. Italy, com-
plaint no. 58.The complaint alleged the violation of Article 16, 19881,
4 and 8, Article 30, Article 31881, 2 and 3, Article E, Article E combined
with Article 3081. According to the complaint, Roma live in socially
excluded locations, characterised by sub-standard conditions , seg-
regated from the rest of the population, due to so-called security
measures, introduced by the Italian Government. According to the
Committee, because of these security measures, the living condi-
tions of Roma and Sinti worsened. It is considered that the situation
leads to stigmitisation and constitutes discriminatory treatment. As
regards the violation of Article E combined with 30§2: according to
the complaint, the security measures led to an increase in forced
evictions and actions of violence against Roma and Sinti camps.
According to the Committee, evictions were carried out without
respecting the dignity of the persons concerned, and without alterna-
tive accommodation made available. Concerning violation of Article E
and Article 3183: according to the complaint. The authorities had
failed to make available permanent adequate dwellings for Roma
and Sinti. The Committee found no evidence that the Government
had taken any positive steps. The Italian Government did not show
either in the written proceeding, nor during the public hearing that
the Government made any efforts to undertake a coordinated policy
to combat poverty, prevent discrimination, promote effective access
to housing, to people who live or who risk living in situations of
social exclusion - (paragraph 102 of the decision). The Committee
considered that the procedure of identification of Roma and Sinti
interfered with the private and family life of Roma and Sinti concerned
- (paragraph 126). Xenophobic political rhetoric against Roma and
Sinti was tolerated by State authorities - (paragraph 126). The com-
plainant organisation alleged that the security measures employed
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by the Italian State represented a discriminatory legal framework
allowing even expulsion from the State its own citizens of Roma
origin and other EU citizens of that background — paragraph 158.
Unanimously, on eight legal grounds listed in paragraph 162 of
the collective complaint’s decision on the merits, the Committee
found that the Italian Government violated all listed provisions of
the Charter in Article 31881 to 3, Article 16, Article 19881, 4 and 8,
Article 30 combined Article E.

And as a concluding remark let me just recall that the Roma do repre-
sent the largest minority in Europe. The most recent events in France,
such as the dismantling several hundred legal settlements removing
from France EU citizens mostly coming from Romania and Bulgaria,
caused a strong reaction of EU authorities. In a speech presented on
October 20 of this year the European Commissioner for Justice and
Fundamental Rights and Citizens, sent a clear message, the integra-
tion of Roma in Europe can no longer wait. The Commissioner stated
“Give the Roma the right, they will learn, give them a chance to work,
they will just simply work, so give them a chance to live in those spe-
cial sites, or give the ones who don't want to maintain their type of
living habits, the chance to live permanently, just do not discriminate
against them.

So the collective complaints | just quoted presented in the matter
of Roma’s social rights, provide strong evidence that the European
Committee of Social Rights, chaired by our colleague Professor Polona
KONCAR takes a very active and plays a very active part in the integra-
tion and well-being of Roma in Europe.

Régis BRILLAT (Executive Secretary of the European Committee of
Social Rights)

| would like to thank you for your presentation of these extremely
complex decisions, which show how wide-ranging and intricate
the Charter rights are. Before we begin, | would like to apologise to
Mr ATHANASIU for not inviting him to speak before the break; he
wanted to do so but | asked him to wait for a little while.
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Alexandru ATHANASIU (Member of the European Committee of Social
Rights)

| was intending to speak before the break but Mr SWIATKOWSKI's
speech on the Roma issue prompts me to add something more
as the rapporteur in a complaint like the one by the International
Federation of Human Rights (FIDH) against Belgium. Of course, this
is a hotly debated subject and as they say in France “hotly debated
subjects need to be tackled with a cool head”. The Roma issue poses
many problems. However, | believe that the merit of this very useful
meeting is to bring together complainants, defendant states and
judges. This type of tripartite dialogue is very useful for us to get to
know one another better and to see how the Committee’s case law
has grown and even been consolidated. In this connection | would
like in turn to pay tribute to the President, who is alas leaving us in
a few days, albeit of course only from an institutional viewpoint and
not from a human one. She will always occupy a very special place in
our hearts, where our admiration for her is combined with the noble
feelings she inspires.

The Committee, even if it is not fully recognised and little visible, has
consolidated what was already a strong body of case law. As a result,
the European Court of Justice has started to follow the Committee’s
decisions. Given this, | would like you to think about the following
issues:

- Firstly, why has a body which has demonstrated its virtuosity
not achieved more results? My feeling is that there is a vast gulf
between the soundness of the arguments in the Committee’s
case law and the effect of its decisions. Practically none of this
case law, which is well-founded and meets all the relevant
requirements and needs, has any effect, and so no tangible
results are being achieved. The question is why? The first reason
is that even non-governmental organisations hesitate to try to
uphold the rights successfully defended in collective complaints
by launching individual cases.
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Secondly, practically all domestic bodies of law contain two basic
rules. One is that where human rights are concerned, the inter-
national legal system takes precedence over the domestic one.
In my country’s constitution, there is an article which explicitly
states this. How is it possible then that in the domestic courts, as
our French friend so rightly pointed out, no reference is made to
the case law of a Committee which supervises the implementa-
tion of an international treaty, the Social Charter, ratified by the
state concerned? Already it has become common practice in our
countries’courts of first instance — and not just in appeal proceed-
ings — for reference to be made to the decisions of the European
Court of Human Rights and the European Court of Justice. Why
then do we not also refer to the case law of a Committee con-
nected with a treaty which, following ratification, has become
part of each countries’domestic legal system? | do not want to
squander the time now at my disposal thanks to the Executive
Secretary’s kindness but, at the risk of singing our own praises, |
would say that the Committee works well. Not exceptionally well,
as there are still things that need improving, but it does work
well and its decisions are a very good reflection of what it does.
It also acts in the spirit of the Charter. However, the Committee
must assert and publicise itself more, and be supported by the
Council of Europe in this much more than itis at present because
so little is known about the Social Charter. Nobody knows about
the Charter, and Mr MARQUET, who sees this every day, does not
dare mention it.

On the other hand, | would like to congratulate the complain-
ant organisations both on their courage and on their obvious
competence, which is clearly reflected in their complaints and
in the success they have achieved. | would also like to see more
involvement by trade union representatives as the trade unions
in each country should be helping to publicise the Charter and
the Committee’s case law and supporting employees in their
individual disputes when they attempt to assert the rights
established in the Committee’s decisions. Therefore | think we



should co-operate to make the Charter and the Committee bet-
ter known, focusing on the Committee’s activities rather than
its members because they change — men and women move on
but big decisions remain. The important thing is to find a way
of ensuring that the Committee’s quasi-judicial decisions have
some effect, as what we currently see are virtuoso performances
which result in practically nothing. We cannot order states to
pay compensation but there is no reason why decisions on col-
lective complaints should not be used in individual domestic
proceedings for damages so that everyone who is affected by
legislation that is incompatible with the Social Charter is awarded
compensation.

| believe that this would be worth the effort. | will not say that it is
“worth a mass”as we are not all Christians and we are not all Henry IV
of France but | do say that itis worth a joint effort as the signs are very
encouraging. Once again | would like to congratulate Mrs KONCAR
as it was she who chose this first topic. | believe that the way of
breathing life into the Charter is not through the reporting system
but through the collective complaints procedure. We should all do
everything we can to prompt as many states as possible to ratify the
collective complaints protocol as the strength of the Social Charter
derives primarily from this procedure.

Athanasios DENDOULIS (Permanent Representative of Greece to the
Council of Europe)

| would like first of all in availing this opportunity to congratulate
Mrs KONCAR for her outstanding tenure as President and wish all
the success as far as my country is concerned. | will not engage in
a substantial debate since the position of my authorities will be
brought in due course to the attention of the Committee for their
perusal regarding the complaint in question but | would just like to
respond to issues raised by Mr SWIATKOWSKI as emanating from the
Complaint No. 49.
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First of all, the issue of the Roma, which is a huge, colossal affair for
Europe nowadays. You know very well and you should take into
consideration that Romas are not an homogenous group around
Europe, across Europe or even in specific countries. In Greece not all
the Romas live in camps or settlements. In fact a very limited propor-
tion of Roma prefer to live in camps and settlements not wishing to
integrate and we have ample examples and it is astonishing that,
since the Committee is aware of the situation in all member states,
it seems to ignore this aspect. And | will give you an example: what
happened three years ago in specific settlements in Greece: outside
Patras, 350 homes were granted to Romas living in camps, outside
Volos 700 houses were given to Romas. They got settled and a month
later it was reported that they had looted everything from those
houses, sold on the outside markets and returned to the camps. This
does not mean that we should not deploy all efforts in order to try
to convince them to integrate but this is one aspect that has to be
taken into consideration.

The second item you raised was the evictions. In Greece, as in all
democratic countries, evictions take place following decisions of
the court. And those people who have been evicted by a Court deci-
sion, they have a full right to appeal like every citizen, every human
being, who lives within the Greek boundaries. So this is something
that you should also take into account. But | am certain that the
comprehensive response to your decision, will be duly brought to
your consideration.

Freek SPINNEWIJN (Director, Federation of National Organisations
working with the Homeless (FEANTSA))

We need to do more to make sure that the decisions are followed
up with some practical work. But | think it is work that we have to
do together. You shouldn’t under-estimate the limited capacity in
terms of expertise, in terms networking, in terms of funding that
European NGOs, like the one | work for, have at their disposal. We are,
and | repeat again, not a network like the network of my colleague, of
legal experts, we are network of social service providers and we are
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interested to build a network of legal experts who can translate the
case law into domestic litigation but it takes time and it takes money
to do that. Mr Brillat knows about an initiative that we have recently
taken after the experience that we had after the two collective com-
plaints, the positive experience, the two collective complaints that
we launched. We have set up what we call Housing Rights Watch.
The idea of this network is to bring together all people capable of
domestic litigation to use the European case law, but it is difficult to
dothatand it requires resources. If the Council of Europe is interested
in helping organisations like FEANTSA to build these kind of networks
that would make a difference between day and night. That’s for sure.
And something probably more simpler is just communication and
the promotion of the decisions.

Such is to say that the experience that | have had, and maybe there
are limitations within the Council of Europe that | do not fully grasp
or fully understand, but in communications terms my organisation
felt pretty much alone regarding the publicity. Maybe there is room
for a more developed communication strategy around decisions of
the collective complaints, it would also make quite a big difference.
I think | can say from the view of the NGOs here around the table, |
can say that we are willing to do more to ensure the follow up but it
is very difficult to do it alone.

Andrzej SWIATKOWSKI (Vice President of the European Committee
of Social Rights)

Mr Ambassador | would say, with all due respect, that we are not deal-
ing with the only people in Greece. According to the figure presented
by the EU Commissioner there are 265,000 Roma living in Greece.The
case which was presented to us alleged that instead of the creation
of a hundred new Roma settlements including 4000 new homes,
there are only four permanent settlements comprising 185 houses.
But it doesn’t matter, whether or not we are dealing with the case
brought by the international organisation to protect the interests of
the ethnic minority, the problem is that it is really necessary to treat
Roma not like everybody in Europe. | didn’t say in my presentation
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that give Roma a chance and they will live like us, like you and me
and everybody here. | said we have to take into consideration the
allegations raised against those cases against France, Italy and Greece,
the governments were trying to treat Roma like the rest of the regu-
lar population which is simply listed as a majority, not the biggest
minority.

And there is a problem between us of the interpretation of the equal
opportunity. | will use Aristotle - “treat equal on the very same basis
if they are really equal”. Those who were discriminated against in the
past and right now are currently discriminated and need to be treated
differently. Even we don’t encourage the governments of the Council
of Europe member States to introduce some kind of preferential
policy of treatment like it was done in the US by the government of
John FITZGERALD KENNEDY in order to give the chances to the black
minorities which were discriminated against. As far as the evictions
are concerned, the Committee is quite aware that there are some
rights guaranteed. But the problem is that those people who are in
the minority group cannot access the rights effectively. So it is neces-
sary for the government just to introduce some kind of free service to
help them develop their awareness, to help them to challenge those
discriminatory decisions.

Riichan ISIK (Member of the European Committee of Social Rights)

| wasn't able to find an opportunity to talk in the first session but
there are some similarities in both cases, in both sessions from the
point of development in the content of the Committee decisions’
merits. It is not an issue of interpretation, there is no change in the
interpretation. If you look at mainly the housing problem, for instance,
which was mentioned as Article 31, in both speakers’ papers, there
is a continuous development trend in the content of the meritsin a
positive way. You can see it by comparing the numbers of key words
even used in five or six cases related to mostly the same NGOs or on
the housing issue and so on with different countries, you can see it
very easily. There is a wider aspect from the point of the committee,
different methodology to approach from a larger way to the problem
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and to start to use the housing is not only as a family issue, not only
for family members but also from the point of housing itself, sub-
standard housing, eviction, conditions of the housing and also from
the point of homeless people, who are living single — emergency
shelters for them or construction of social housing, allocation for
social housing. These are all some new wordings of the Committee
decisions and | would like to invite both government and NGOs to
come to this issue in future, if they agree with this type of meth-
odology, to focus not only in a narrow way for the family housing
but also for the people who lives alone, single in every age of the
life even the old age.

Christos GIAKOUMOPOULOS (Director of Monitoring, Directorate
of Human Rights and Legal Affairs)

| want to make a few general comments about the issues that have
been raised.

There is no doubt that collective complaints are the best means of
monitoring parties’ implementation of their Charter obligations.
If we took stock, we would see that collective complaints have
made a major contribution to our interpretation of the Charter and
member states’ specific obligations under it because they require a
detailed examination of the way in which its provisions are applied
to specific circumstances. The resultant impact is greater than that
of the reporting procedure. It is therefore interesting to see how,
with a view to the 50th anniversary as well, the positive aspects
of the collective complaints procedure can be enhanced through
a strategic approach by all the stakeholders, including govern-
ments, the Council of Europe in its role as an international organi-
sation, the European Committee of Social Rights and complainant
organisations. The goal will be to see how the procedure can be
developed still further, how the experience gleaned can be used
in the reporting procedure and how some of the problems identi-
fied might be solved — | am thinking in particular of the effective
follow up of Committee decisions by the Committee of Ministers
and the member states.
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| firmly believe that in future years, more and more issues will arise
which relate to social rights. This is the result not just of the eco-
nomic crisis but also of changes in our societies brought about by
increased diversity in their make-up and by ageing. The question
is how societies will go about implementing the minimum safe-
guards afforded by social rights and how they will become more
integrated and cohesive. The conflicts which arise in this sphere,
whether social or legal, will be channelled, one way or another,
to institutions, including the European and international ones. |
believe itis in everyone’s interest not to let these conflicts take the
form of disputes in the European Court of Human Rights, as with
the cases relating to the education of Roma children. The Court is
not equipped to deal with such matters, or at least not within the
required time, and it does not have any preventive role, whereas it is
precisely this capacity to prevent violations that our societies need.
An alternative is needed to the potential avalanche of cases which
may start arriving at the Court, in the form not of class actions but
of individual applications, and the European Committee of Social
Rights and the collective complaints procedure, being more flex-
ible, rapid and accessible, seem to me to offer such an alternative.
This is a point that needs to be looked into, with a view not only
to the Charter’s 50th anniversary but also to the follow-up to the
Interlaken Conference.

How we can take full advantage of the collective complaints pro-
cedure and its results? This is first and foremost a question for
the complainants. Is a collective complaints strategy desirable or
necessary? It calls for co-ordination, and co-ordination costs time,
money and energy and presupposes the transfer of knowledge and
know-how. However, this question is also one for the member states
and for the Council of Europe as an intergovernmental organisation.
It should be pointed out in this connection that human rights are
not the exclusive preserve of the European Court of Human Rights,
that there are other human rights issues which sometimes affect
much larger masses of people and that what is at stake, as the
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Secretary General points out, is the “deep security” of our democra-
cies. This means that the Council of Europe should be adopting a
more advanced, focused and uncompromising policy to promote
social rights.

Lastly, we must also investigate how this procedure will tie in with
the eventual case law of the European Court of Justice on the
basis of the EU Charter of Fundamental Rights, which — need it be
repeated? — drew inspiration directly from the Social Charter. The
Court of Justice, along with the Commission, the Council and the
Parliament, will establish the bases of a policy whose aim is to meet
the challenges of our societies. The European Committee of Social
Rights and the Council of Europe have, by definition, a say in this
matter. Structured and constructive dialogue between the Court of
Justice and the Committee, like dialogue between the EU and the
Council, is therefore a key part of any effective response to these
challenges. Thank you.

Jean-Etienne KAUTZMANN (Strasbourg office of the United Nations
High Commissioner for Refugees (UNHCR))

| would like to begin by thanking the Committee and its secre-
tariat for inviting the UNHCR to attend this workshop. The UNHCR
does not take part in the dialogue between the three parties to
the procedure, the Committee, the states party and the potential
complainants. We are merely an outside observer. | would like,
however, to highlight the confidence that the Committee showed
in the activities of the UNHCR in one of its decisions. This consider-
ably raised the profile of the decision within our organisation. My
colleagues working in the field take great interest in your decisions,
particularly when they make reference to our work and especially
as the UNHCR is currently developing a European legal action strat-
egy and has recently appointed a co-ordinator for this purpose.
Last month the UNHCR incorporated the European Committee
of Social Rights and its case law into this strategy. The aim was to
intervene in cases before the national courts and the Strasbourg
and Luxembourg Courts when legal proceedings raised issues
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connected with the protection of refugees and displaced and state-
less persons. We are therefore paying increasingly close attention
to your Committee’s activities. The UNHCR sees it as a complemen-
tary system for the protection of people falling within our remit,
just like the Luxembourg and Strasbourg Courts. To go back to an
earlier comment concerning class actions in the Strasbourg Court,
the problem is that they are often resolved by means of pilot cases,
which may not be entirely suited to all of the issues being contested.
The advantage of the European Committee of Social Rights is that it
deals with much more general issues and therefore has the power
to give rulings which are much broader in scope than those of the
Court. The question of processing times is also relevant and must
be taken into account in any legal action strategy. Before refer-
ring a case to the Court or the Committee, all the pros and cons
need to be weighed up to make the right choice, including the
possible length of proceedings and this is a point in your favour.

How consistent are the various judicial authorities? The task of the
UNHCR, in support of the Committee and the European and national
courts, is to ensure that all their decisions are compatible with the
instruments we are interested in, particularly the 1951 Refugee
Convention. We must ensure that the interpretations made by the
various bodies concerned match those of the UNHCR.

| have one final question | would like to put to all the participants
here, whether potential complainants, potential defendants or
members of the Committee. The UNHCR has intervened 14 times
to date as a third party in cases before the Strasbourg Court and
is currently intervening for the first time before the Luxembourg
Court as an amicus curiae. When the UNHCR intervenes it is not to
support a state or a complainant but to help the authority take its
decision.To what extent then would it be appropriate and practical
to set up a system of third party intervention before the European
Committee of Social Rights? What chance is there that this might
find its way onto the agenda?
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Athanasios DENDOULIS (Permanent Representative of Greece to the
Council of Europe)

| have just a couple of remarks in respect of the last comments by
Mr SWIATKOWSKI.

| was saying that this is exactly the malignancy in this Organisation
and its monitoring system. Each monitoring mechanism, | wouldn't
say never but, rarely establishes its own perception on what is the
situation on the field

It borrows from other monitoring mechanisms their own percep-
tions. In the case of the Commissioner of Human Rights, most of his
information, (and this has been raised in the Committee of Ministers),
come from not so virtuous NGOs and this has been clearly established
in many cases and this is something that we should look at very
closely for the sake of credibility if not for any other reason.

The second comment | wish to make. | disagree with Mr SWIATKOWSKI
that Romas are a minority. This is exactly where the malaise stands
and this is exactly why they continue being segregated. Because we
convey to the people the idea that they belong to a minority. Not
that they are equals and they should be treated as equals. This is the
way we see it. This is the only way that we can make them integrate
in our societies and of course to the welfare of all and as far as my
country is concerned we don't perceive them as minorities.

MATTHIAS SANT'ANA (Representative of the International Federation
of Human Rights (FIDH))

With reference to the statement we've just heard from M. DENDOULIS,
and although | understand that this meeting isn’t the occasion to
re-discuss cases, | feel compelled to respond to the allegation that
the Committee ‘borrows perceptions from organisations’ Speaking
on behalf of an organisation, | feel that the Greek government’s posi-
tion is not very credible: we all know that many states — in both the
reporting and adversarial procedures before the Committee - fail
to provide information that is requested from them by complainant
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organizations or by the Committee. So it is not so much that NGOs or
the Committee rely on NGO reports for the sake of it, but rather that
there is no alternative to NGO's documentation and data, because
those who should collect, analyze and publicize information — gener-
ally the state - do not do so, or are not absolutely transparent about it.
Forinstance, Article 31 of the Charter requires States to collect infor-
mation about social exclusion in order to better target policies con-
veniently; this s, in my opinion, one of those provisions of the Charter
that is absolutely revolutionary, we don’t find any similar provision
in other international conventions on human rights. Unfortunately,
this article is often ignored by states and, to be fair, by civil society as
well. For instance, in complaint No.30, MFHR vs. Greece, and despite
claims by the state that it collected and published environmental data
regularly, the complainant organization and other Greek CSOs were
incapable of having access to the information allegedly available. |
am not going to go into the detail because that is not the point of
this meeting, but | underline that many government’s track record
in collecting and disseminating information is far from exemplary.

My first point is a reflection on a point raised a number of times earl-
ier today: why don’t NGOs do more? We have heard some reasons
for the limited involvement of some NGOs, but one reason that was
not mentioned is the issue of capillarity. The organizations entitled
to present collective complaints are not necessarily mass movement
NGOs, they don’t necessarily have the requisite capillarity to com-
municate, identify and raise issues as effectively as sometimes we
would want.

Another point that was raised a number of times was why don’t
organizations raise social charter issues more frequently, and why
don't they do so by invoking Committee decisions before national
courts? In some cases, and particularly in labour law cases, it might
be relatively easy to do this. But in many other cases — such as envir-
onmental and social policy cases - it is very difficult to raise issues
before the judiciary because the NGO does not have local stand-
ing before national institutions. Moreover, those who might have
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standing might not share the same interests. This is even true of
unions: in Collective Complaint No 30, the social partners had not
called for the implementation of a given right of the Charter and the
complainant organization - a technically uninterested party - were
asking the state to do so despite union inaction. Later on, those very
same unions did not use the Committee decision in their collective
bargaining with the state, as one might have hoped they would.

An additional point is on the issue of communication. | agree that
everyone around this table - state, NGOs and Committee members
and staff —, all of us want this mechanism to be promoted, and its
decisions to be better known. | think that the role of the Committee
of Ministers is absolutely crucial but | don't know what formulae are
available to improve its performance. Despite the tone in some state-
ments, | would like to say to the Committee members“do not despair”.
Having worked with other human rights protection systems, like the
Inter-American system, one finds some startling regularities. Be it a
court, a quasi-judicial commission or some other form of mechanism,
they all share the serious implementation difficulties that have been
noted with respect to the Charter. In the context of the Council of
Europe, the Court’s tremendous success, has had a detrimental affect
in that actors tend to compare all other mechanisms to the Court, but
thatis not a good comparison. | would like to insist that the reporting
procedure itself is far more valuable than most people give it credit
for. | believe it should not be said as easily as it has been said here,
that it is (exclusively) the collective complaint mechanism that is
going to take things further. It will certainly promote the system fur-
ther, it will assist in making some things more visible; but it is crucial
that the Council of Europe defend the 50 years of practice in social
dialogue that has occurred through the Committee’s work. Whether
or not states follow recommendations and findings of compliance
and non-compliance is really not the main issue. The main issue is
whether or not you are stating the law and whether or not social
movements, actors inside states can refer to this and say, for instance,
‘Look it has been said for 30 years that in the UK union rights are not
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respected — why don’t we have a national discussion about this.
That too, is the role of the Committee, even if non-compliance is a
persistent problem.

Finally, on the information side, | would like to praise both the
Committee, for establishing the HUDOC version on their site, so that
its practice can now be searched through with much more ease,
and the Secretariat for the Digest which makes things also incred-
ibly easier. | would like to recommend - although l ignore whether
the resources are available, and whether the time or the interest in
doing this exists — that, along with the cycles of reports and inter-
pretative statements, that the Committee highlight more examples
of good and bad practices. | know this is problematic because, in
a sense, this singles out states, we rain praise on some states but
not on others, but it is important. | think that one of the functions
of the Committee, one of its under-appreciated functions, is that it
is a pool of social policy experience. You have been evaluating for
the last 50 years what states have done in order to ensure rights;
sometimes the analysis could not be very in-depth, but many times
it was considerably deep and this experience pool should be made
more readily available. It could be useful if the Committee itself
highlighted things that have been shown to work well, particularly
in moments of crisis as the one we are living. There is going to be,
on the one hand, a backlash against social rights because of the
precarious fiscal position of many European states and, on the other
hand, increased activism by social movements seeking to empower
themselves to defend a minimum form of ‘social Europe’.

In closing my remarks, | would like to thank the organizers of the
meeting and especially the outgoing President, Mme KONCAR,
for her inspiring and dedicated work in the past, for | didn’t have
the presence of mind of doing so in my earlier statement. My con-
gratulations to all of you and | hope we can continue this dialogue
in other fora.
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Régis BRILLAT (Executive Secretary of the European Committee of
Social Rights)

For information, the Monitoring Directorate publishes a document
entitled “Practical impact of the Council of Europe monitoring mech-
anisms”, which covers all the mechanisms run by the Monitoring
Directorate and provides an extremely impressive country-by-country
list of improvements at national level. | feel that the Council of Europe
can be particularly proud of these highly significant results.

Jean-Michel BELORGEY (General Rapporteur of the European
Committee of Social Rights)

Itis getting late and in any case it was very ambitious to try to paint
a comprehensive picture of the development and limitations of
the collective complaints procedure based on just two sets of deci-
sions, one of which was a little curtailed because there have been
other complaints relating to housing than those against Slovenia
and Croatia, such as FEANTSA and ATD against France. | have made
many points on a large number of issues and | will not go back over
these or, if so, only by allusion. I think it is possible to sum up what we
have discussed under three headings: 1/. The merits and drawbacks
of the procedure. 2/ The main subjects of controversy and potential
misunderstandings between member states and the Committee.
3/ Promising lines of enquiry to be investigated in the future.

1/ Merits. As several of you have said, and not just Committee
members, the first strength of collective complaints is their specific
focus. This is what distinguishes them from the reporting proce-
dure. Through the complaints on housing in the countries of the
formerYugoslavia, we have tackled a problem which we would never
have been able to deal with, even if we had shown great skill, when
examining national reports, namely the very particular problem of
former holders of occupancy rights. We continue to discuss the Roma
issue, but sometimes only rather cursorily. Thanks to the collective
complaints system, we have tackled the Roma issue head on in a
number of countries. The same could also be said for people with
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disabilities. In general, we pay serious attention to this issue but
without Autism-Europe’s complaint against France, we would not
have been able to focus on the problem of people with autism. And in
Greece, Mr Ambassador, we would not have had the Marangopoulos
case, which is one of the largest we have had to deal with, with reams
of submissions, and we would not have looked so closely into the
problem of lignite pollution in southern Greece. Collective complaints
therefore focus on one particular issue. They also have a preventive
role, which | would like to thank the UNHCR for highlighting. This
is a different kind of prevention to that secured by the decisions of
the European Court of Human Rights (which do have some preven-
tive influence) because they come earlier on and address problems
which have less of an individual dimension than the cases brought
before the Court.

What then are the limitations? The first is that the 14 unfortunate
states (I use this informal term because it is so much more expres-
sive) that have adopted the procedure are now thought of as vic-
tims. They are faced with a deluge of collective complaints while
the states which have not signed the protocol are not troubled in
the slightest. This is all a little unfair. Even if a collective complaint
against a particular state enables us to ask more searching ques-
tions in response to reports, we cannot take these ideas very far
with the resources at our disposal. The latter are inadequate given
all the issues we would have to investigate, even assuming we did
not conduct on-site visits to ensure that we were not mistaken in
our assessment of the facts. The second limitation is that, because
national NGOs cannot lodge complaints with us, the INGOs which
shoulder that burden, namely those which are entitled to lodge
a complaint, are often overstretched. It is also complicated for an
NGO to make use of an accredited organisation’s services, even if
the latter is reasonably accommodating. National trade unions have
shown little appetite for the procedure although some have even-
tually found one. International trade unions, except the police offi-
cers’ union, have shown very little enthusiasm. And the main and
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most respected amici curiae are not here today although they were
invited, which is a shame because the task of amici curiae is to assist
the curia (the judicial authorities). We would very much welcome
the respected UNHCR as an amicus curiae. We would all like this to
happen but for the time being we are still looking into how it can
be achieved. Having myself been the president or administrator of
several movements and organisations working with refugees, includ-
ing the Franco-Vietnamese, Franco-Laotian and Franco-Cambodian
committees and France Terre d’Asile, and after serving as a judge in
asylum application cases, | am particularly aware of how useful it
would be to have a forum in which to address questions which are
dealt with practically nowhere else, namely rejections of applications
for family reunion. Take the example of families of refugees who have
been granted asylum and had notified the authorities that they had
a family when making their first application, only for the reunion
application to be rejected on the ground that they do not have an
appropriate civil status document, for example Tibetans who do not
have relevant Chinese documentation. Previously it had been under-
stood, and moreover confirmed in a case not of an asylum seeker
but of a Spanish Roma in the European Court of Human Rights, that
documents providing proof of a traditional marriage were sufficient.
Now, half the countries of Europe refuse to apply a rule that they were
still applying six months ago. ECRI has recently addressed this subject
as part of a related campaign. Obviously if we could find a willing
organisation to take up this issue and make a specific application to
the Committee, we could deal with the matter, and it would be even
better if the UNHCR could be involved.

2/ Let us turn now to the main subjects of controversy and potential
misunderstandings between governments and the Committee. The
Committee does not claim to be omniscient or to occupy the moral
high ground. It merely finds it disappointing that states which have
made commitments no longer seem to interpret them the way it
does, and has done now for ten years or more.
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A first subject which causes some vexation (and | note that both the
Croatian and Greek ambassadors alluded to this) is that when states
enter into commitments, they undertake to honour these commit-
ments and do not enter any provisos — it is difficult to see how they
could - to cater for scenarios where local authorities refuse to play
along. Yet the Italians, the Greeks, the Croats and the French have all
repeatedly told us: “we cannot do anything about this as it is a local
authority responsibility” The Swedes, who are not here today, come
up with a similar argument, although they do not say “ask the local
authorities’, they say “this is down to the social partners, who have
been independent in Sweden since the end of the 19th century”. Yes,
but they are Swedish, so, if they do not comply with the Charter, which
Sweden has signed, there is a point at which the Swedish parliament
or courts must do something. What is even worse is when states say
to us, and there have been so many of that | will name none, “well,
the courts did what they had to, but then nothing happened”. This
is a very grave problem. Courts are supposed to give rulings which
can be enforced; otherwise everything goes awry.

The second controversial subject is that of evidence. | have been a
judge for 42 years in many different settings and | have been on site
only two or three times in all that time. Judges rarely go to the scene.
The members of the European Committee of Social Rights would
dearly love to travel here, there and everywhere to confirm the truth
of what they are told by a number of complainants. But they do not
do this. Drawing on long-established judicial practices, they have
other ways of looking into matters in more detail. They can hold hear-
ings — and do. They can rely on third-party sources, independent of
the complainant and the government. They can ask governments to
provide them with at least some statistics. For as the British, who, | am
sorry to say, are not always ideal models, say:“When you don’t know,
asarule, itis because you don't want to know. It is so comfortable not
to know” It is also true that we apply the principle that administra-
tive courts, which the Committee resembles, are inquisitorial courts,
which seek out information where they can find it, and when one of
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the parties is incapable of providing evidence which mightinvalidate
what the other party says, as would no doubit still be the case if we
made an on-site visit, they ultimately accept the other party’s version.
Which does not mean, Mr Ambassador, that we make judgments on
“second-hand” evidence. Judges who do this are unworthy of their
profession. However, judges carry out investigations and compare
sources, which enables them to reach judgments on what they are
examining. | know something about this from the Marangopoulos
case as it was | who“got landed” - if you will allow me this somewhat
unrefined expression — with reams of documents, including dozens
and dozens of expert reports. And | have already had similar experi-
ences in my own country on issues such as the liability of hospitals.

A word now about the arguments. There is one crucial concept over
which Mr SWIATKOWSKI and some of his opponents argued and |
cannot understand why it was such a virulent dispute. The question
was: what is non-discrimination? In the case of the Roma, but also
quite frequently in other spheres such as the rights of women and
the extreme poor, this is one of the grounds which can give rise to
a finding of non-conformity against a state. Non-discrimination,
which in France is called equal treatment, is the treatment of people
in identical situations identically and the treatment, as far as neces-
sary, of people in different situations differently. This is no revelation.
The European Court of Human Rights stated it quite clearly in its
Thlimmenos v. Greece judgment and we also spell it out quite regularly.
I thought that, in this respect, Greece had opted to show more defer-
ence to the case law of the European Court of Human Rights, which
the Committee has simply been following, than France. France, it is
true, remains very inflexible in its view, witness the decisions of the
Conseil d’Etat, deriving from French legal tradition, that equal treat-
ment means identical treatment. Not at all. Under Council of Europe
law, and even European Union law, equal treatment does not always
mean treating people the same; it also means treating people in dif-
ferent situations differently, whenever necessary. Treating people
in different situations identically would be tantamount to treating

61



them in an inegalitarian manner. This reasoning raises the major
issue of difference. As someone once said, difference is difficult to
digest. However, in the corridors of this building, there are a whole
series of posters proclaiming that it is possible to be both different
and equal. Roma do not always want to be settled and certainly not
by force, in which case they understandably react violently. But if
they do want to be settled they also want access to negotiation and
support. A number of countries find difference difficult to tolerate
and not just France, with its Jacobin traditions. However, accepting
difference is a means, and perhaps the only one, of fostering harmo-
nious co-existence.

3/ Now, the future. The Committee’s decisions do of course have to
be translated into practice. This does not just depend on us though.
It also depends on the Committee of Ministers and member states,
and on the way in which states relate to one another within the
Committee of Ministers. Their desire to protect one another should
not make them overindulgent. Enforceability also depends on having
systems to back up the Committee’s decisions, such as procedures for
financial compensation and the follow-up of implementing measures,
in the legal as well as the political spheres. And then there is dissem-
ination. | was impressed by the comment that we have begun to make
inroads at the European Court of Justice, which occasionally refers
to us. We visited it on one occasion and its President, Mr SKOURIS,
recently visited us. There is no doubt that we have to spread the word.
I will not talk again about the attitudes of the national courts, which |
discussed at some length earlier today. | am very receptive to the call
for creativity, which the young representative of France repeated to
us in the corridors, having already made it during the public session.
This creativity could take various forms. It may include references
for preliminary rulings. However, for a long time, the French courts
were no keener on referring matters for preliminary rulings to the
European Court than they were on applying certain rights from
other sources directly. Then there is the matter of information. And
finally, in his statement, Mr GIAKOMOPOULOS, who shows immense
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commitment to our cause, has highlighted the extent to which it
reflects the interaction of desire, expediency, endurance and power
struggles between the keen and the not so keen. All of which goes
to show how difficult an exercise this is.
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