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Opening speech  
Philippe BOILLAT 
Directorate General of Human Rights 
and Legal Affairs

Ladies and Gentlemen,

It is an honour and a genuine pleasure for me to open this workshop 
on recent developments in the collective complaints procedure of 
the European Social Charter.

This workshop is being held in honour of Mrs Polonca KONÇAR, who 
has been a member of the European Committee of Social Rights for 
ten years and its President for the last four years. I would like to take 
this opportunity to pay an admittedly brief but heartfelt and sincere 
tribute to Mrs Končar. 

During her time as president, Mrs KONÇAR has worked hard to estab-
lish closer ties between the Committee and the European Court 
of Human Rights and the Court of Justice of the European Union, 
for which we are very grateful. We can all welcome this increased 
contact, which is crucial to efforts to harmonise the case law of the 
European Court of Human Rights, the European Court of Justice and 
the European Committee of Social Rights. 

During Mrs KONÇAR’s mandate, the European Committee of Social 
Rights has gained a higher public profile and new weight has been 
given to the Charter, particularly in the area of the collective com-
plaints procedure. Mrs KONÇAR played a key role in this process, 
stemming in particular from her ability to gain the trust of national 
governments. This trust is vital.

Mrs KONÇAR has also shown great ability in reconciling people’s inter-
ests and this has helped the Committee to take decisions which have 
taken social rights forward, particularly in the two very important 
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spheres which you are due to look into in more detail this afternoon, 
namely housing rights and Roma rights. The latter issue in particular 
has become a special focus of attention since the high level confer-
ence held here in Strasbourg a few weeks ago, as a result of which 
all matters relating to Roma have become a priority at the Council 
of Europe.

That was all I wanted to say to you, Mrs KONÇAR, as well as expressing 
the heartfelt thanks of all the Directorate General of Human Rights 
and Legal Affairs and my personal thanks for everything that you 
have done for social rights in these few years.

I would now like to make a few introductory comments about this 
seminar.

As you know, the end of Mrs KONÇAR’s term as president comes just 
before the celebration of the Charter’s 50th anniversary, which is a 
very important date for the promotion of social rights. Today, at this 
seminar, you will have a chance to review recent developments in 
the collective complaints procedure and suggest potential improve-
ments. You will be looking in particular at the procedural aspects of 
these complaints and the case law to which they have given rise.

The format that has been chosen is a workshop. This is an informal 
meeting which is designed primarily to serve as a forum for the 
exchange of ideas between states which have accepted the collective 
complaints procedure and some of the bodies authorised to lodge 
complaints with the Committee.

The fourteen states which have accepted the collective complaints 
procedure to date are practically all represented here today and I 
would like to welcome their representatives very warmly.

There are also many representatives of NGOs authorised to lodge 
complaints and they are also very welcome.

Among the others attending today’s meeting are the Vice-Chairperson 
of the Parliamentary Assembly’s Social Affairs Committee, the Vice-
Chair of the European Roma and Travellers’ Forum and representatives 
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of other Council of Europe bodies. All are, of course, very welcome 
and I would like to extend very warm greetings to them.

What are the aims of this workshop? 

Firstly, you will not be expected to look into the substance of the deci-
sions given in the complaints on the agenda today or the details of 
other complaints which are currently pending before the European 
Committee of Social Rights.

The complaints on the agenda and the topics they deal with (hous-
ing rights and Roma rights) are merely a starting point from which 
to examine the progress made and, in some cases, the difficulties 
encountered by the collective complaints procedure.

We hope that, following this discussion, you will be able to single 
out some of these advances and difficulties and draw on them to 
make specific proposals relating to the future of the European Social 
Charter.

I would like to say once again how grateful we are to you, Mrs KONÇAR, 
for everything you have done for social rights. Unfortunately, I will 
not be able to take part in this workshop in person as I have other 
pressing professional duties to attend to, but I look forward to reading 
your conclusions and wish you every success in your work. 

Régis BRILLAT (Executive Secretary of the European Committee of 
Social Rights)

Thank you for your introduction, which has taken us right to the heart 
of this afternoon’s discussion.

For each of the two items on the agenda, we have invited one of the 
two vice-presidents of the European Committee of Social Rights to 
make an introductory statement. 

The first item on the agenda relates to an extremely important issue, 
namely the right to housing or, rather perhaps, what should be referred 
to as housing rights, in the plural, as this is a topic which covers so 
many areas. Moreover, a significant number of the complaints to the 
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Committee, including some of the most important, have related to 
various aspects of this fundamental right. 

Colm O’CINNEIDE (Vice President of the European Committee of Social 
Rights)

First of all let me, on behalf of my fellow Committee members, wel-
come you all today and to say how much we are looking forward to 
sharing views with the representatives of the State Parties and also of 
course to the representatives of the non-governmental organizations. 
We very much value open discussion. We had a very good meeting 
between the Bureau of the Governmental Committee and the Bureau 
of the Committee in our most recent session, and such interaction with 
representatives of the State Parties is of great benefit to us. We would 
like to thank you all for coming and to say how much we are looking 
forward to this discussion. I said at lunchtime, before coming here, 
that this seminar offers those of us on the Committee a great oppor-
tunity to pay tribute to our outgoing President, Madam KONÇAR, who 
as you have heard, has made an extraordinary impact both to the 
workings of the Committee internally and also to the protection of 
social rights across Europe in general. We have benefitted immensely 
from her guidance and her wisdom, as well as her patience. I would 
like to particularly emphasise her patience! I said to her at lunch that 
in introducing the two complaints that I’ve agreed to talk about that 
concern housing rights, that we will take the credit as a Committee 
for everything you think is well done, but everything you consider 
not so well done you can blame Madam KONÇAR, as she has been 
very much the guiding light of the Committee! However, speaking 
seriously, she has very much been an inspiration to us all and we have 
benefitted greatly from her guidance and wisdom.

Housing rights are an important and key aspect of international 
human rights norms. They are integral to the well-being of the indi-
vidual and the family. Without decent housing, family life becomes 
functionally almost impossible, and it is impossible for individuals 
to enjoy even basic rights. The Anglo-American legal philosopher 
Jeremy Waldron in a famous article once pointed out that even a 
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right such as freedom of thought, perhaps the most basic right of 
all, in many ways becomes impossible to exercise, if one is homeless, 
if one lacks the space, the protection against the elements to begin 
to be able to think as opposed to doing more than merely surviving. 
So housing rights are an integral element of human rights in general, 
as recognised in the UN Universal Declaration, and as recognised in 
Article 11 of the UN Covenant on Economic, Social and Cultural Rights. 
Housing rights are as you will be aware, also indirectly protected in 
certain circumstances through various important provisions of the 
European Convention on Human Rights, Article 3 and Article 8 in 
particular.

The Charter protects the right to housing, if you want, through two 
avenues. Article 31 of the Revised Social Charter and its three different 
subsections, protects the right to housing itself, directly. Article 31-1 
states that with a view to ensuring the effective exercise of the right 
to housing, the Parties undertake to take measures designed to 
promote access to housing of an adequate standard. The Parties 
who accept Article 31-1 undertake measures which are designed 
to promote access to housing of an adequate standard. The second 
paragraph of Article 31 speaks about the Parties’ undertaking to take 
measures designed to prevent and reduce homelessness with a view 
to its gradual elimination. In Article 31 sub-paragraph 3, the Parties 
undertake to take measures designed to make the price of housing 
accessible to those without adequate resources. So the different 
sub-paragraphs of Article 31 set out different specific obligations 
designed to give effect to the general right of housing.

I should also mention Article 16. Article 16 of the original Social 
Charter and the Revised Charter protects the right of the family to 
social, legal and economic protection. Under this provision, State 
Parties undertake to promote the economic, legal and social protec-
tion of family life by taking action in various fields, including specifi-
cally the provision of family housing. 

The Committee then, as the body is charged with interpreting the 
Social Charter, is called upon to develop its expert opinion, in line 
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with the principles of legal reasoning, as to what these general pro-
visions entail, and defines what is necessary to be done to maintain 
conformity with these provisions. The Committee through its conclu-
sions on national reports over the years has built up a set of norms 
that establish certain standards, which include the requirement that 
State Parties should develop mechanisms to ensure an adequate 
supply of housing, should keep their policies and practices in this 
field under review, should monitor the outcome of these practices, 
and in particular, should pay a special regard to persons and groups 
who are in a particularly vulnerable position. There must be legal 
guarantees of adequacy of housing, and in situations where the provi-
sion of housing may give rise to circumstances which are particularly 
complex, or which involve sustained large-scale financial provision, 
States Parties should aim to take action within a reasonable time 
frame, to the maximum use of available resources to give effect to 
these entitlements. So in other words, the Committee has taken the 
view that the provisions of the Charter that protect housing rights do 
not necessarily impose an obligation of result. No State Party could 
in the morning guarantee 100% provision of adequate housing to 
every single person in its jurisdiction: thus, Article 31 and Article 16 
cannot be interpreted as imposing on States an obligation to achieve 
results. However, the Committee has also emphasised that respecting 
these rights must involve the taking of practical and effective steps, 
that respecting the right to housing must involve more than a purely 
theoretical or abstract commitment. And this is where Collective 
Complaints become incredibly important, because they offer an 
opportunity for the Committee in response to Collective Complaints 
brought by NGOs on matters of pressing concern to develop a more 
specific picture of what it means to pay adequate respect to the right 
to housing, and the right of families to social protection in the sphere 
of housing provisions.

The two Collective Complaints that I’ve been asked to briefly talk to 
you about both involve housing rights, and also arise out of difficult 
and complex circumstances. Both involve issues of housing allocation 
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that arose following the dissolution of the Former Yugoslavia after 
1991. They are Complaint Centre on Housing Rights and Evictions v. 
Croatia, No. 52/2008 and Complaint FEANTSA v. Slovenia, No. 53/2008. 
There are other Collective Complaints we could discuss with you but 
these two I think neatly illustrate how the Committee is attempting 
to discharge its responsibilities under the Charter mechanism,.

Very briefly, if I look at Complaint, FEANTSA v. Slovenia first, this 
involved a complex situation. (I think you’ve all been provided with 
copies of the complaint, they are certainly available on our website.) In 
essence, the heart of the collective complaint in question concerned 
the situation of individuals who prior to 1991 had a guaranteed hous-
ing right, a right to dwell in a particular housing provided for by the 
State or public entities. After 1991, State housing was privatised to 
a considerable extent and many individuals were given the right to 
purchase their housing at discount rates. But for housing which had 
been expropriated by the State in years gone by, it was necessary to 
restore ownership of the property to the former owners. But of course 
this left a difficult situation in respect of those in residence in some of 
these properties, who are not the original owners of the properties 
now to be returned to the original owners, and who therefore face 
a precarious housing situation. They have some tenancy rights, but 
these rights, while protected by law, are limited in certain respects. 
Without going into the detail, the individuals and families in ques-
tion were placed in a different situation from those who were able to 
benefit from subsidised privatisation programmes in the wake of the 
establishment of the modern Republic of Slovenia: they often found 
themselves instead in a precarious situation, subject to rising rent 
levels, unable to purchase a clear tenure, and existing in uncertainty 
as regards their long-term tenure status in the property in question. 
Despite, it has to be said, and the Committee acknowledged this in 
its decision on the collective complaint, vigorous attempts by the 
Slovenian government, over an extended period of time, to try and 
resolve this situation fairly and equitably, this was and remains a 
serious problem.
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The Committee emphasised in that decision the importance of 
national implementing measures. It stressed that countries imple-
menting the right to housing should adopt legal, financial and opera-
tional means of ensuring steady progress towards the goals laid 
down in the Charter, maintain meaningful statistics on needs and 
resources and results, undertake regular reviews of their housing 
strategies, establish a timetable, play close attention to the impact of 
their housing policies, in particular on the most vulnerable. Applying 
these general principles of its case law to the particular facts in ques-
tion, the Committee concluded that (I’m summarising a complex 
situation here) whereas Slovenian housing provision, housing law, 
was in general compatible with the requirements of the Charter, the 
situation of those residing in property whose ownership had been 
returned to private individuals did not conform with the require-
ments of Article 31 and Article 16, and also did not conform to the 
non-discrimination requirements of Article E of the Revised Social 
Charter, taken with Article 31 and 16, because individuals in that 
particular situation were not guaranteed the necessary degree of 
security of tenure. So the collective complaint in this way allowed the 
Committee to come to grips with a complex and difficult situation and 
to establish a framework of standards to ensure respect for human 
rights in such a difficult situation.

Similar difficulties, which again illustrate the complexity of the 
Collective Complaints that the Committee must sometimes deal with, 
arose in the other collective complaint, Centre on Housing Rights and 
Evictions v. Croatia. Now again, I will have to give you a very brief sum-
mary of a complex situation, but in essence this collective complaint 
concerned the question of the adequacy of the housing programmes 
being implemented by the government of Croatia to provide hous-
ing for many of those individuals and families who were displaced 
during the conflict in Croatia in the mid 1990s, and who had thus far 
been unable to return to a secure tenure position in Croatia. Again, it 
was a complex and difficult set of circumstances, involving different 
considerations, different government policies and involving a large 
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degree of external overview by the European Commission, the UN, 
and other international bodies. Significantly, it had become apparent 
from cases that had gone to the European Court of Human Rights, 
and cases which had gone to the UN Human Rights Committee that 
monitors State compliance with the requirements of the UN Covenant 
on Civil and Political Rights, that legal uncertainty persisted here.

The European Court of Human Rights in cases such as Blecic v. Croatia, 
was faced with the fact that it was unable, if you want, to deal with 
many of the cases arising in these circumstances in Croatia because 
events in question predated Croatian ratification of the European 
Convention on Human Rights. Numerous international organisations 
also pointed to the absence of any sort of established, clear legal 
normative framework in this context. In particular, the Parliamentary 
Assembly of the Council of Europe has called upon the Committee of 
Ministers to try and put together a report that would establish some 
sort of legal framework in this area. 

The Collective Complaint therefore became a very, very important 
avenue for the Committee to address the question of what respect 
for social rights and housing rights in particular entailed in these 
difficult circumstances. You can read our decision for yourselves. In 
essence, the Committee concluded that Croatia had certain obliga-
tions towards families residing outside of Croatia who would return to 
Croatia, if adequate housing was provided for them. The Committee 
went on to conclude that as the Charter is the social rights mech-
anism, it doesn’t protect property rights as such. Therefore they 
felt under the Social Charter, as distinct from other human rights 
instruments, Croatia’s obligations towards these families consisted 
of a requirement to establish a housing programme that would be 
meaningful and effective and which would progressively give effect 
to their right to family protection, 

whereas the Committee also concluded that under the Social Charter 
there wasn’t as such an entitlement to receive restitution or full com-
pensation, on the basis that the Social Charter was a social rights 
instrument, rather than protecting property rights as such. (I should 
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point out that several members of the Committee, myself included, 
dissented on that specific point, just to maybe give you a flavour of 
the many intensive debates we have on these complex questions 
within the Committee).

Croatia is implementing a housing programme and has spent time 
and energy and money implementing a housing programme in 
respect of many of these displaced persons. The Committee exam-
ined progress on that housing programme in detail, taking into 
account the European Commission reports, NGO reports, reports of 
the UNHCR, and other expert opinions. The Committee concluded 
that, whereas it could be said that Croatia was making sustained 
progress in this area, certainly for a period of time in the mid 2000s, 
progress was not as good as perhaps should have been the case. In 
addition the Committee concluded that there was a problem of tim-
ing, that progress in implementing the programme was insufficiently 
developed: in particular, many of those displaced individuals living 
outside Croatia had no idea as to when their tenure situation could 
be resolved. So the Committee found a violation of Article 16, and 
also a violation of Article E taken with Article 16 on the basis that 
the Croatian Government in implementing its housing programme 
strategies needed to do more to reflect the particular vulnerabilities 
of many of the displaced persons, in particular their status as ethnic 
Serbs.

Both cases were complex, both cases were highly difficult, both cases 
involved situations where the Croatian and Slovenian governments 
had made considerable efforts to resolve complex circumstances 
fairly. But nevertheless problems persisted. The Committee there-
fore under its Collective Complaints procedure, was charged with 
developing a coherent and meaningful social rights approach within 
the framework of the Social Charter. We spent long hours on these 
decisions, we discussed every line in considerable detail and we feel 
that they establish in both complex cases a clear and consistent set 
of human rights standards that  can aid settlement of these complex 
and difficult disputes.
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I will stop talking now, but I just want to emphasise the importance 
of the Collective Complaints procedure, because it provides a vehicle 
for translating quite abstract social rights guarantees into concrete 
norms that can provide guidance to governments and others as to 
how to achieve a human rights friendly solution to complex difficul-
ties. It also helps to establish what social rights require and what 
States are obliged to do within the social rights framework set out 
by the European Social Charter.

Régis BRILLAT (Executive Secretary of the European Committee of 
Social Rights)

This particularly detailed presentation will, I am sure, result in some 
intensive discussions. Through the symbolic example of the right to 
housing, which some say is not, or should not be, legally enforceable, 
you have shown how the European Committee of Social Rights has 
made use of the collective complaints procedure to establish a whole 
range of substantive and effective rights, whose aim is to ensure that 
the Social Charter is fully effective. 

I will now open the discussion on this first topic, concerned with the 
various aspects of the right to housing.

Bernard MARQUET (Vice President, Social, Health and Family Affairs 
Committee of the Parliamentary Assembly of the Council of Europe)

It is always a great pleasure for the Parliamentary Assembly to work 
with the European Committee of Social Rights because we always 
work together well and it gives us an opportunity, as I myself have 
had since being a parliamentarian, to learn about a whole range of 
different bodies. I would not say that the Council of Europe is cut off 
from the world but it does not know how to promote itself and, in my 
view, the European Committee of Social Rights is a ground-breaker 
because of the complex variety of issues it tackles including all man-
ner of social rights. However, there is a tendency to reduce human 
rights to what I would call primary human rights despite the fact that 
the Social Charter is now fifty years old. We will shortly be celebrat-
ing the fifteenth anniversary of the Revised Social Charter and we 
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really should be promoting this instrument, particularly at this time 
of reform at the Council of Europe and economic crisis. In my view, 
the Committee becomes even more important when times are hard. 
In truth, every country has its own specific issues and attitudes relat-
ing to the right to housing, and the example of Croatia shows us that 
the right to housing also covers people who have been displaced or 
migrated. This case is a genuinely very interesting one which dem-
onstrates that the issues that most people would associate with the 
simple right to housing are much broader in scope than one might 
think. The fact that this Committee is a select committee probably 
enables it to work more efficiently, but at all events I would like to 
thank you for your contribution and say what a pleasure it has been 
to work with you, Mrs KONÇAR. In January, I will have the honour 
of tabling a report on the Social Charter and its impact and I think 
that it may be possible to add a paragraph to it on what has been 
happening in the area of housing rights.

MATTHIAS SANT’ANA (Representative of the International Federation 
for Human Rights (FIDH))

I have had the privilege of acting in two different complaints, one 
ongoing case with the Belgian League and the FIDH, and a concluded 
complaint with the Marangopoulos Foundation for Human Rights a 
few years ago. What we have just heard is very interesting indeed. 
I believe that the Collective Complaints mechanism is extremely 
important in translating the abstract norms of the Charter into con-
crete rules and standards. The guidance set down by the Committee, 
suggesting directions for governmental action, has given great dyna-
mism to the Charter. My question, which has a link to the issue of 
procedure, is this: how does the Committee itself see its role in setting 
clear guidance to the states in the decisions it adopts and, in particu-
lar, as to what kinds of measures will really count as improvement of 
the level of compliance. A bit of context might help to understand the 
question: I felt, particularly in the Marangopoulos Foundation case, 
that it was very difficult to give clear guidance to the government 
because of the extreme complexity of the case. However, without 
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precise guidance it is very difficult, even for the complainant organiza-
tion itself – and even more so for domestic civil society in general – to 
monitor progress, and eventually interact with the Committee within 
the reporting procedure, or by other means, in order to ensure that 
progress is being made in compliance with the decision. So, although 
the MFHR v. Greece complaint was an astounding accomplishment 
– the complainants were very happy with the dialogue during the 
procedure and with the decision itself –, there was a clear issue with 
the follow-up; in the current Belgian League/FIDH complaint, we are 
anticipating the same kind of difficulty, though we are not here to 
discuss ongoing cases. It seems that this is a major concern for civil 
society organisations, in general, and in particular for those NGOs 
not entitled to present collective complaints: how precise should the 
Committee’s guidance be? Of course the Committee cannot make 
or enforce direct injunctions to the state – i.e. a command to adopt 
a specific measure – but how can it attain a proper balance between 
the finding of non-compliance and producing specific guidance? 
Do the Committee members see any space for improvement with 
respect to this issue?

Jean-Michel BELORGEY (General Rapporteur, European Committee 
of Social Rights) 

At this point in the discussion, I would just like to make two or three 
brief comments. Advances in judicial practices, to which we of course 
refer even though we are not ourselves a fully-fledged judicial body, 
have been somewhat slow in the sphere referred to by the repre-
sentative of the FIDH. Judicial authorities required to rule on com-
pliance or non-compliance with certain laws or regulations have 
rarely, except in very recent times, been expected to rule both on 
the legal issue and on the practical measures required for a lawful 
situation to be restored. Furthermore, we have particular difficulties, 
not only because of the disadvantages from which we suffer com-
pared to a fully-fledged judicial body but also because of the particu-
lar type of situation which we have to deal with. The situation which 
Mr O’CINNEIDE described in this connection is typical and requires 
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us to show some modesty although it should not prevent us from 
harbouring certain ambitions. These ambitions are already being 
reflected now and might be reflected in future in several different 
ways. Firstly we suggest, often quite explicitly, if not in the operative 
parts of our decisions then at least in our review of the situations 
presented to us, what irregularities need to be rectified. Secondly, 
it is clear that the Committee of Ministers, which unlike us has the 
power to give binding force to our decisions, must make use of its 
recommendations to indicate to states what corrective measures 
it is most worthwhile for them to implement. Lastly, when, in the 
years following our decision on a collective complaint, we review any 
changes in national policy, we are bound to see whether progress 
has been made and the main defects we identified have been rec-
tified or whether, on the contrary, the situation is as it was before. 
There are now fairly clear signs that the Committee is beginning, 
cautiously – although, for the reasons outlined above, not explicitly – 
to act as a body which prescribes good practices. However, there 
are other bodies at the Council of Europe which specialise in good 
practices and whose activities, combined with ours, can help states 
which do not know how to do so, to remedy the problems we have 
highlighted (which is, it has to be said, a somewhat rare scenario). 
The newcomers to the Committee, who are generally more enterpris-
ing and creative – and younger – than the rest of us, currently have 
some very interesting ideas about these matters. We are often ill at 
ease when it takes a long time to investigate a case or when we feel 
it may take some time for practical measures to deal with the issues 
we have identified to take shape. Consequently, we are thinking of 
adding provisions to our internal rules, which could subsequently be 
reiterated at a higher level, making it possible to indicate to states 
that they must take immediate provisional measures even before we 
have ruled on the merits or urgent measures just afterwards. If the 
breach or the lapse identified has got out of proportion, it is better 
to rectify it immediately. To justify this approach, we can draw on the 
example of the European Court of Human Rights, even though it is 
only moderately convincing. Of course, in so doing, we will also have 



19

to take account of the separation of powers, already referred to by 
the Executive Secretary, between the Committee of Social Rights and 
the Committee of Ministers, which requires us to exercise a degree 
of discretion.

Colm O’CINNEIDE (Vice President, European Committee of Social 
Rights)

I would like to echo everything the General Rapporteur just said, 
in particular, the importance of the Committee of Ministers in the 
supervision framework. I would also like, just very briefly, to empha-
sise that in our decisions and collective complaints we attempt to 
identify with precision, if we make a finding of non-conformity, where 
exactly the problem lies. In other words, by trying to identify what 
precisely the situation of non-conformity consists of, we hope in that 
way to give guidance as to the sort of measures that might remove 
the problem of non-conformity. We don’t always succeed, I think it 
can be difficult, it is something the Court often struggles with, the 
Court often will say “here is a violation” and states are then left with 
perhaps 10 different avenues by which they could try and respond 
to that. It is a problem that courts in general face across the world 
but we see it as very much a part of our role in assisting both those 
suffering from a deprivation of their social rights and also in assisting 
the states involved to try and identify clearly the nature of the non-
conformity and therefore to help identify what measures might be 
useful in trying to put an end to the situation.

Monika SCHLACHTER (Member of the European Committee of Social 
Rights)

It is not by chance that the text of the Charter was formulated in 
very general terms. The purpose was to leave states a certain margin 
of appreciation to allow them to then determine more easily if this 
measure or provision exceeded the margin of appreciation. It would 
be different if we were to indicate to a state what it should do in detail. 
This would be much more intrusive into that margin of appreciation 
and I think that this is one of the reasons why we very rarely do that.
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Luis JIMENA QUESADA (Member of the European Committee of Social 
Rights)

I see this as a key issue for the success both of the European Committee 
of Social Rights and of the work of any other judicial authority at 
either international or national level. I say this because in addition to 
these two bodies, namely the European Committee of Social Rights 
and the Committee of Ministers, which follows up on the imple-
mentation of the Committee’s decisions, I believe that the NGOs, 
trade unions, employers’ organisations and other bodies which are 
authorised to lodge complaints also have much to say on the matter. 
This can even be the case already in the points that they highlight in 
their complaints because there is, after all, a certain overlap between 
what they ask for and what the Committee can grant them, within 
the limits of the Social Charter itself and the Committee’s Rules of 
Procedure. Therefore, I think that when decisions on the merits are 
being followed up, it is very important to bear in mind the way in 
which questions were put, the complainant organisation’s procedural 
strategy and the government’s replies, as these can also clarify the 
situation and help us to do our work more efficiently. However, a sub-
stantial part of this follow-up occurs at national level. I will give you 
just one example: our Rules of Procedure do not give us the power or 
the means to award just satisfaction, as is the case with the European 
Court of Human Rights. Another issue is that of compensation for 
the costs of proceedings, which has been debated within both the 
European Committee of Social Rights and the Committee of Ministers. 
However, to return to the matter of just satisfaction, I believe that, 
on the basis of the European Committee of Social Rights’ decisions 
on the merits, complainant organisations could try to persuade their 
national courts that this is international law deriving from an inter-
national treaty, the European Social Charter, and that these national 
courts can be asked to take implementing measures including just 
satisfaction. Furthermore, as you know, there is a kind of feedback 
loop between the collective complaints procedure and the reporting 
system. It is true that reporting is a slow process, taking four years for 
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each section of the Charter, but the Committee does also assess legal 
practice at national level in its conclusions on the reports. In short, I 
believe that it is not only the NGOs and other organisations with the 
power to take action which have a key role to play, beginning with 
their initial strategy. It is also very important for there to be a proper 
response from the government and an appropriate decision by the 
Committee, meaning that the onus is also on us and that there has 
to be some follow-up at national level. Of course, much depends on 
the fundamental rights at stake, but at all events it is important not 
to overlook this increasingly crucial aspect, which is the enforcement 
of decisions at national level vis-à-vis the national courts.

Petros STANGOS (Member of the European Committee of Social Rights)

I have two questions. The first is directed mainly at the participants 
from civil society. This morning at the plenary session, the following 
question was raised: why, in their collective complaints, do non-
governmental organisations not refer to the international law issues 
raised by disputes? Why, for instance, do complainants seem so 
reluctant to raise questions about the international responsibilities 
of the state concerned? I would therefore like to put this question 
to which I alluded this morning in connection with the Committee’s 
work to the representatives of civil society attending this meeting. 
If they did raise these issues, it would provide a perfect opportunity 
for the Committee to promote its interpretation of the law.

My second question is directed mainly at the ambassadors of the 
countries which have ratified the Collective Complaints Protocol 
and, in particular, the Croatian representative. I would like to ask him 
how Croatian society perceived the Committee’s recent decision with 
regard to the housing conditions of the Serbian ethnic community 
in Croatia in response to Collective Complaint No. 52. Were there 
reactions to this within the authorities or the government? And I do 
not, of course, mean reactions of the type that have been or will be 
addressed by the Committee of Ministers but more deep-lying ones. 
I would like to put this specific question with regard to Croatia as it 
is linked to a broader and, it is to be hoped, past conflict between 
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two sovereign states, Croatia and Serbia. This international conflict 
has its after-effects at domestic level in Croatia so I would like to know 
if the people of Croatia are receptive to the type of questions that 
the Committee’s decision has raised. 

Freek SPINNEWIJN  (Director, Federation of National Organisations 
working with the Homeless (FEANTSA))

If I understand well, the question  is “Why is there not more human 
rights litigation from the social NGO sector?”

I think it has different reasons. I would speak for my own organisation. 
I think first of all you shouldn’t underestimate, my organisation brings 
together services for homeless people across the European Union. I 
think it is not a given that our members are necessarily interested in 
using Human Rights litigation for a very simple reason. It is because 
they are not certain that what they do is in line with Human Rights 
at the moment. We work a lot on the right to housing, our members 
provide shelter for homeless people. It is not clear where this shelter 
provision fits in the whole Human Rights debate so there is first that 
obstacle to overcome. I speak for my own organisation. The obstacle 
of resistance, scepticism within our own membership about using 
human rights litigation. Then there is another quite important ele-
ment that is relevant for a number of NGOs like mine. We’re almost 
entirely funded by European Union. And there are many organisa-
tions funded by public authorities. Using public money for human 
rights litigation is not easy. You have to convince the funders, the 
public funders that it is useful, that it contributes to standard setting 
at European level, etc. These are obstacles to overcome but it takes 
time. And then the third element which I think is very important for 
NGO’s, is the expertise. My NGO is not a human rights expert network. 
Our members like I said provide shelter and hostels for homeless 
people so to find the expertise out there is not easy so also that 
takes time. But that said, the organisation I represent has done two 
collective complaints already, one against France some years ago 
that we won and one recently against Slovenia that we won and 
that was discussed earlier. And we are planning to launch in the very 
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soon future two more collective complaints to two other members 
states that have ratified the revised social charter and the collective 
complaints protocol. So I think we do whatever we can but it is not 
easy. I mean there is a difficult context.

Marie-José SCHMITT (President of Action européenne des Handicapés 
(AEH))

I would like to talk about another difficulty we face. My own associ-
ation, which represents people with disabilities, has several draft 
collective complaints on its shelves – and has begun working on 
others – which it has been asked to withdraw by the associations 
themselves, most often at the request of families. These have said, for 
example, that yes, this home for people with disabilities is a scandal 
but it is the only one we have and if we put such and such a person’s 
back up (if you will excuse the expression) then we will have noth-
ing left for our child or the adult concerned. Therefore I believe that 
behind this issue of Article 15, which you are due to be taking up 
again next year, there is a vast field of operations, but one crisscrossed 
by major barriers, which people are reluctant to cross for fear of losing 
the little they have already gained. 

Jean-Michel BELORGEY (General Rapporteur, European Committee 
of Social Rights) 

I would just like to say a word on this subject. In my capacity not as the 
General Rapporteur of this committee but as a civil society activist in 
my own country, I am very regularly asked by associations managing 
establishments or services for people with disabilities for my advice 
on ways of contesting particular establishments’ price scales or pro-
testing about the poor quality of a service. Disputes on such issues 
are frequently brought before the civil courts or specialised admin-
istrative courts in matters such as fees for homes. It is true that many 
people who would like to complain that they have been mistreated 
fear that judicial proceedings might simply lead to an escalation in the 
conflict and, as Mr STANGOS mentions, to reprisals. It is of course very 
difficult to solve this kind of problem. What is needed is education 
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for government officials, which is not easy to achieve, and a proper 
campaign to foster fellow-feeling among associations and managers, 
which is no simpler. Things are a little different however before the 
European Committee of Social Rights. There is the issue, which I will 
deal with later in my concluding remarks and which clearly exists, 
whether or not it has been raised in discussions, of who is entitled to 
lodge a complaint. It is no minor drawback that the French NGO, the 
GISTI, needs the FIDH to file a complaint with us and that, likewise, 
Autisme France needs Autisme Europe and ATD France needs ATD 
International. Furthermore, the risk that complainant organisations 
run is not that of antagonising an authority in disputes over fees or 
health and safety regulations. The risk they run is that their grants will 
be cut. However, this risk is minimal compared to that faced by the 
organisations I mentioned before in national disputes. The example 
of Autisme France is very interesting. The results, for what they were 
worth, of the proceedings before the Committee were not actually 
that negative in terms of the effect they had on policies for persons 
with autism in France. It is probably less risky therefore to bring a 
case before the Committee than to engage in a local dispute. The 
local arena is the most dangerous one for a confrontation. I say this 
because I work as a national appeal judge in disputes between private 
individuals and French départements. If there is a problem between a 
service user and a département, the local town hall is the place where 
events are least likely to go well. This local level is the setting in which 
disputes are the most rancorous. In a dispute with the state, there are 
still risks but they are already less serious because they are tempered 
by other viewpoints and influences. If the dispute is brought before 
the Committee, it is played out even further away. It may not be as 
directly effective but it also carries fewer direct risks.

Petros STANGOS (Member of the European Committee of Social Rights)

I entirely understand why people hesitate to lodge collective com-
plaints with the Committee. I presume that this reason (the fear 
of reprisals) accounts for the fact that complainants never cite the 
state’s responsibilities, the first being their international undertakings. 
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I would simply like to add that this is a missed opportunity both to 
uphold the law in its entirety and to obtain appropriate reparation, 
if not immediately at international level then at least at domestic 
level, because once this international legal rule is referred to and 
the Committee takes a position on the subject, the complainants 
can return to the domestic level and apply to the relevant judicial 
authorities for damages from the state concerned.

Gérard GRENERON (Secretary General of the European Council of 
Police Trade Unions (CESP))

My comment is actually a question to the European Committee of 
Social Rights. 

Our organisation has lodged several collective complaints against 
France and on repeated occasions, when we have taken action at 
international level, France has referred us back to its domestic law. 

I would like to address a warning to the European Committee of 
Social Rights about this attitude, which casts doubt on the right to 
refer cases to the Committee without initially exhausting domestic 
remedies. 

I think that this abuse of the procedure we have been observing in 
France is something the Committee must take very seriously because 
when someone repeatedly hammers away at the same point it means 
that that person has a particular purpose in mind.

I would like to alert the Committee to these repeated attempts 
to question this distinctive feature of the procedure, namely the 
right not to exhaust domestic remedies, which are known to take a 
very long time. One of the major advantages of taking a case to the 
Committee is that we do not have to wait years for an obvious viola-
tion by a state to be recognised.

Petros STANGOS (Member of the European Committee of Social Rights)

It is true that the exhaustion of domestic remedies was raised several 
times in relation to your trade union’s complaint. The Committee 
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responded to this in connection with the very first complaint you 
filed and intends to reply in slightly more detail in its findings on one 
of the more recent ones. In my personal opinion – but not necessar-
ily that of the Committee – France is not only wrong but is failing 
to interpret public international law properly. I do not know who is 
behind the argument but public international law has never estab-
lished and cannot claim to have established or applied, a general 
principle that domestic remedies must be exhausted. No one has 
ever said that this is the case. France refers, for example, to the case 
law of the International Court of Justice in the Hague but this is also 
a misinterpretation. This is an argument that has been put forward, 
but I do not think that it is, or can be, valid. It has always been formally 
rejected by the Committee and if you wait for the decision on one 
of your recent complaints, you will see that our response follows the 
same lines.

Diarra DIME-LABILLE (French Ministry of Foreign Affairs)

It is very interesting that this question has been raised as I was going 
to put it to the Committee myself. I do not think that there has been 
any misinterpretation of international law. I believe that by focusing 
on this issue, what France is really doing is putting a question to 
the Committee. At the beginning of this session you talked about 
the relationship or the co-operation there should be between the 
Committee, the European Court of Human Rights and the European 
Court of Justice. You talk of a relationship and co-operation with two 
courts which, moreover, apply the principle of subsidiarity and its 
corollary, the principle of the exhaustion of available remedies. Our 
aim is not to impose this principle on the Committee. We are simply 
asking it to consider the matter. Its last reaction was very interesting 
because it amounted to saying to organisations, “of course, if you 
apply to the Committee, you may be less successful in terms of bind-
ing results but there will be more of a chance that the Committee 
will take up your cause”.

Returning to the exhaustion of available remedies and hence the 
role of the domestic courts, it is noticeable that the latter are taking 



27

more and more interest in economic and social rights. There was a 
time when this was definitely not the case. In France and in many 
other countries, domestic courts are increasingly taking the lead and 
making social rights effective. This may not apply to all rights but it 
does to at least some of them.

Is it not in the interests of the Committee and relevant organisations 
to involve the domestic courts? If so, it inevitably means that all avail-
able remedies must be exhausted. Promoting the Social Charter also 
means giving the domestic courts the opportunity to apply the rights 
it embodies. The European Court of Human Rights has much more 
power than the European Committee of Social Rights (I hope you will 
excuse me for being so direct but that, I think, is the point of today’s 
discussion). Nonetheless, the European Court of Human Rights and 
its judges have made use to some extent of the powers of national 
courts. Part of what has made the European Convention on Human 
Rights so widely known and used is the fact that, over and above 
the binding nature of the Convention’s provisions, national courts 
have been able to interpret it in a way that promotes human rights. 

Let us take the case of the interim measures which were mentioned 
earlier. Many, if not all, states contest the binding, judicial nature of 
Rule 39 of the Court’s Rules of Court even though, with some rare 
exceptions, they have all applied it since the Mamatkulov judgment 
of 2005. There is controversy and a real debate on the scope of these 
measures, which everyone is aware of. However, the French domes-
tic courts, or to be more specific the Conseil d’Etat, have effectively 
closed the debate in the administrative courts by stipulating that 
interim measures ordered by the European Court of Human Rights 
have binding force on the French state. 

It is not our desire to demand unconditionally and at all costs that all 
available remedies be exhausted before a complaint is lodged but 
we do want an acknowledgement that there are spheres such as 
labour rights where the courts are active, thus precluding automatic 
referral to the Committee. This would be to the benefit of both the 
Committee and the organisations concerned. 
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Lastly, there is the question of the length of proceedings before the 
European Committee of Social Rights, which may be a less pressing 
issue, but is relevant because procedures are not as short as they 
could be. This is an open question and one on which a discussion 
could be launched in my opinion. 

To sum up, it is not our intention to question the rights enshrined in 
the Social Charter or the right to file complaints with the Committee. 
However, I think it may be desirable, if the aim is to promote the 
Charter, to foster more involvement by the national courts, which 
could then act as advocates for these rights. This would also – and 
most importantly – enable the Committee to deal more efficiently 
with matters for which it has not been possible to find solutions in 
domestic law. 

Jean-Michel BELORGEY (General Rapporteur, European Committee 
of Social Rights) 

I am afraid to say to my compatriot that the issues she raises, with a 
clear desire to foster a dialogue which I, like she, regard as potentially 
very beneficial and time-saving, are dealt with somewhat inconsist-
ently in practice by the French authorities, and not just by them but 
by others as well. France has never applied for any the numerous 
cases brought against it to be struck out or expressed any objection 
because of failure to exhaust all domestic remedies except, strangely, 
in the CESP complaints. The matter was never raised in the autism 
case or any of the labour law cases and although it was alluded 
to in the housing cases, this was not explicit. It is the Committee’s 
essentially unique feature that it can be referred to at any moment 
without all available remedies having been exhausted. This is what 
distinguishes it from the European Court of Human Rights. The ques-
tion of the exhaustion of domestic remedies has been a subject 
of endless discussion with France’s representatives, particularly its 
Human Rights Ambassador, since we started looking for improve-
ments to the implementation procedure for obligations under United 
Nations covenants. Everybody, including those who draw up govern-
ment memorials to the Committee, whether from France or other 
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countries, knows that what makes us unique is that cases can be 
referred to us at any time without worrying about other remedies. 
This is what enabled me, like others before, to argue before gather-
ings of constitutional judges and members of supreme administrative 
and civil courts that collective complaints acted a little like legislative 
impeachment proceedings or applications to set aside regulations on 
grounds of abuse of authority. The point has therefore been clearly 
made. The other controversial topic concerns national courts. What I 
really wanted to emphasise, whatever others think, as it lies at the very 
heart of our concerns, is that the ideal solution would be for national 
courts to regard themselves as the ordinary courts for the application 
of the Charter, just as they already are, as all law students are taught, 
for the application of European law, treaties and secondary law. There 
was a long period when this did not apply even to the European 
Convention on Human Rights. For years, whenever a lawyer referred 
to the European Convention in the Conseil d’Etat, the response was 
“what are you talking about?”. My colleagues’ capacity to interpret 
and apply the Convention developed only very slowly. We have not 
reached this point with the Charter. In some instances the Conseil 
d’Etat has heard the same case as us, as with the complaint relating to 
the treatment of illegal immigrant minors (FIDH v. France), which was 
also heard by the Conseil d’Etat following an application by the GISTI. 
As one of my most respected colleagues said, “it would be difficult 
to reach any other conclusion, but nobody knows your Charter, still 
less your Committee”. Ultimately the Conseil d’Etat based its decision 
on an article of the New York Convention which had previously been 
considered not to be directly applicable but was now found to be so. 

It is not just France that thinks like this. Nor because we are French 
should we be especially harsh on ourselves. All countries, with a few 
exceptions, think in the same way. I do not know whether Luis has 
anything to do with this, although I think not because he was still in 
the cradle at the time, but the Spanish used to do very well, although 
this is less the case now. The Czechs did the right thing once, albeit 
by mistake. Professor AKANDJI-KOMBE, with whom you are probably 
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familiar as one of the greatest academic authorities on the Charter, 
is a very critical yet affectionate observer of our work and tracks 
down references to the Charter and the European Committee of 
Social Rights in court decisions and advocate generals’ opinions. He 
has written a fine article, entitled “Le tonnerre de Brest à fait long feu”, 
fulfilling his own research aims and revealing that the French Court of 
Cassation has discovered us at last, twenty years after our foundation, 
and seems to be taking a liking to the Charter. He also shows that this 
discovery was probably made easier by the fact that it did not actually 
have to apply the text. However, that any reference was made to it at 
all is a significant step forward. In short, national courts, apart from 
the Spanish ones in former times (they are currently going through 
a less active phase but this may change again), the Czech courts 
(though by mistake) and one or two Dutch or Belgian courts (though 
not supreme ones), have hardly ever applied the Charter. The reason 
given is that the Charter cannot be relied on directly by private indi-
viduals. Professor AKANDJI-KOMBE has pointed out, in my view quite 
rightly, that this may in extreme circumstances be the case where sub-
jective rights are being asserted but certainly not when the dispute is 
over whether regulations are lawful or comply with the hierarchy of 
rules as, in such cases, what is at stake are states’ mutual obligations. 
Professor AKANDJI-KOMBE has also stated, although not everyone 
has come round yet to this way of thinking, that there is at least one 
circumstance in which the French Conseil d’Etat cannot overlook the 
Charter, which is when it acts as an advisor to the government. You 
will all be aware of the formula that is used in many national laws on 
equal treatment: “nationals and citizens of the European Union and 
the European Economic Area (and possibly Switzerland)”. But what 
about nationals of the states party to the European Charter? Are they 
not entitled to equal treatment as well? Yes of course, we are told, 
that goes without saying, but then should it not also go without 
saying for the European Union and the European Economic Area? If 
so, they should not be mentioned, but if they are, then there should 
also be a specific reference to the nationals of the states party to the 
Charter. The fact is that nobody ever did make such reference. That 
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is until recently when certain obstinate characters who, owing to 
their advanced age, had no fear of making themselves unpopular 
and being exposed to reprisals succeeded in getting a few references 
to the Charter discreetly inserted into a number of laws. Therefore, 
even on an advisory level, in France at least, progress is slow. I will not 
go into details about certain supreme courts which not only fail to 
apply the Charter but are so far from its way of thinking that we will 
be obliged to bring this to public notice. We have already done so 
in the case of Slovenia and it was very awkward. Our President may 
have been applauded in the streets of her home town but I am not 
sure that Slovenia’s judges gave her a very warm welcome.

Luis JIMENA QUESADA (Member of the European Committee of Social 
Rights)

Returning to the issue of exhaustion of available remedies, I agree 
with everything that Mr Belorgey said but I would like to add a few 
points. When the parallel is made between the European Court of 
Human Rights and the European Committee of Social Rights in this 
sphere, I like the way that the two bodies can be readily compared 
and feel that this a good way of highlighting the binding nature of 
everything we do. The Charter is an international treaty just like the 
European Convention on Human Rights and both make provision for 
a body which gives final interpretations. However, some care does 
need to be taken with this drawing of parallels when we consider the 
Court and its system of individual petition because this is a clear dif-
ference. From the international law perspective, it is of course entirely 
reasonable to insist that domestic remedies are exhausted where the 
system is one of individual petition. Just imagine the thousands and 
thousands of applications which would be made to the Court if there 
were not such a rule. It would be a totally unmanageable situation. 
International law, including that applied by the European Court of 
Human Rights, provides for other procedures, such as interstate 
applications and advisory opinions, but it is well known that these 
two mechanisms have had little success and that it is only the sys-
tem of individual applications that is actually used, whereas, as has 
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already been pointed out today, the European Committee of Social 
Rights is much more active in this field. Great care needs to be taken 
when discussing these issues because, if we take an example from 
the European Court of Justice, namely the reference for a preliminary 
ruling, this is a procedure in which it is actually necessary for available 
remedies not to have been exhausted. This is a case in which there 
is co-operation between the national courts and an international 
one and here again I do not think that we should be focusing on the 
principle of subsidiarity or a kind of “protection system” for courts. I 
think that we should be talking first and foremost about the fairest 
settlement and the one most likely to promote respect for a treaty or 
in this case for social rights. I would even say, from my own experience 
at national level as an appeal court and regional high court judge, 
that national courts do not need to be “protected” at international 
level and on the political front through reference to subsidiarity and 
sovereignty. In the human rights field, interaction between inter-
national and national courts transcends traditional debates centring 
on frontiers. Worldwide discussion between judges is a fait accompli 
because the national courts like to have international solutions to 
help them take their domestic decisions. I tell you sincerely that if I 
find a relevant decision of the European Court or, in this case, a deci-
sion of the European Committee of Social Rights and I do so before 
domestic remedies are exhausted, then as an administrative judge I 
will be very happy to find that there is already an existing, if you will, 
preventive solution to the case and that I do not need to make the 
effort to apply and interpret an international treaty about which, as 
Mr Belorgey points out, so little is known. This clearly goes to show 
that the conflict that some people talk about between national and 
international courts does not exist. In fact they co-operate. This is 
why it seems more important to me to put the emphasis not on the 
system of individual petition to the European Court but on other 
systems such as the reference for a preliminary ruling, where there 
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is no reticence but instead genuine co-operation between national 
and international courts. And I can only reiterate, speaking from my 
own experience, that national judges are not “annoyed” when they 
have a ready-made international solution. I would even say that the 
merit of the collective complaints system is that it sometimes offers 
such, sometimes preventive, solutions, enabling the national courts 
to arrive at a fairer remedy, even in the sphere of international law, 
which also forms part of the domestic legal system.

Bernard MARQUET (Vice President, Social, Health and Family Affairs 
Committee of the Parliamentary Assembly of the Council of Europe)

I come from one of only four countries not to have ratified the Social 
Charter, Monaco. The other three are Switzerland, Liechtenstein and 
San Marino. However, I have been at the Council of Europe since the 
end of 2004 and had the honour of chairing the Sub-Committee on 
the Social Charter of the Parliamentary Assembly’s Social, Health 
and Family Affairs Committee for three years. And today I recall with 
some astonishment how, at the celebration of the tenth anniversary 
of the revised Social Charter, to which I was invited as the Assembly’s 
representative, I also heard Mr BELORGEY, who was President of the 
European Committee of Social Rights at that time, say exactly the 
same thing. As an elected representative and even as a citizen, I am 
shocked to hear that a Convention which is about to reach the age 
of 50 and the revised text, 15 is in this state. I take the judge’s point 
that Monaco has not ratified the Charter, but I would point out that 
Monaco’s courts, out of curiosity and because they have the time, 
do apply it unratified. However, other countries do not do so. At 
the celebration of the tenth anniversary of the revised European 
Social Charter, Mr BELORGEY said that states should start giving their 
judges training on the Social Charter. Yet I hear today that there is still 
progress to be made in this sphere. Most of the member countries 
have ratified the Charter but it would seem that they have more 
problems implementing it than with the European Convention on 
Human Rights. Those are my thoughts and I am still just as surprised.
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Ivan MINTAS (Deputy to the Permanent Representative of Croatia)

As Mr BOILLAT said in his introductory remarks, this is neither the time 
nor the place for discussing the issues of substance of specific cases. 
So I will just make a brief point and we will present more detailed 
information during the Committee of Ministers’ meeting when this 
item will be on the agenda. 

But to respond to Mr STANGOS’ question, let’s just say the following. 
The Housing Care Programme for former holders of occupancy rights 
should be seen as part of a complex process of return of refugees 
and internally displaced persons in Croatia. For example, we have 
invested more than 5.3 billion Euros in the whole process of return. 
For a country that has an annual state budget of around 17 billion 
Euros, this makes quite a considerable sum. 

We have introduced a concrete mechanism for housing care for 
former holders of tenancy rights. This mechanism gives the oppor-
tunity to every holder of the previous tenancy right, who has not yet 
found a durable solution, to come back to Croatia. 

Regarding the Committee’s objection on slow pace of implementa-
tion, in some periods we have indeed been faced with objective 
difficulties such as financial constraints, coordination problems with 
local authorities and so on. In the first years of the implementation of 
the housing care programme this might have been a slight problem, 
but since 2007 the process has gained its pace more quickly. We have 
also encountered some unexpected problems, for example, a number 
of housing units, although allocated, have not been occupied and 
effectively used by the applicants. 

But nevertheless, our commitment has been clear. For example, 
despite the austerity measures, the funds in this year’s State Budget 
have been increased by 64% for these purposes. In June, a Revised 
Action Plan was adopted, providing for clearly set measurable targets 
and increased implementation transparency. 
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We also decided to provide persons in need with the option to buy 
off the apartments from the state under privileged conditions. This 
offer is specifically designed for personal circumstances and offers 
special personal discount for refugees: every year spent in refuge 
would be multiplied by a certain factor. It is also possible to buy off 
these apartments by paying in instalments for the next 20 years.

We believe that these and other measures represent our direct 
response to the Committee’s concern. Of course we will provide 
more detailed information in the Committee of Ministers’ meeting.
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Part 2 of the meeting:  
Recent developments  
in the collective complaints procedure  
of the European Social Charter 
Presentation of Professor Andrzej SWIATKOWSKI (Vice President 
of the European Committee of Social Rights)

I will outline four cases concerning Romas’ social rights; which con-
cern the right to social assistance (Article 13), the right of the family 
to social, legal, and economic protection (Article 16); the right to 
protection against poverty and social exclusion (Article 30); the right 
to housing (Article 31) and the right not to be discriminated against 
on the grounds of social origin, (Article E).

It is a great honour and privilege to make a summary of these 
four cases in order to pay tribute to our dear colleague and friend, 
Professor Polonca KONČAR. So turning to the first case: European 
Roma Rights Centre v. Bulgaria, complaint No. 48/2008.

In this case, the complaint was made because of amendments to 
the Social Assistance Act in 2006 and 2008 which cut the period of 
assistance to 18 then 12 and finally 6 months and had the effect of, 
allegedly, depriving Roma of social assistance in violation of Article 13 
with conjunction of Article E. The Government flatly stated that the 
amendments were not discriminatory towards Roma and it were 
made to improve labour market integration, see paragraph 34 of the 
collective complaint’s decision on the merits. 

The Committee found that the legal changes did significantly impact 
upon Roma because statistical evidence showed  that Roma families 
are highly dependent upon social assistance. So from this point of 
view we have a case of indirect discrimination and because of this 
the Committee unanimously found there was a violation of Article 13, 
paragraph 1, and the majority of the Committee decided that it is 
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not necessary to examine an alleged violation of Article E. And there 
were two separate opinions that were joined by three members of 
the Committee.

The second case is complaint 49/2009, International Centre for the 
Legal of Protection of Human Rights v. Greece. Article 16 was involved 
here. The complaint reads as follows: the Government continues to 
forcibly evict Roma without providing suitable alternative accom-
modation – that is the first allegation, and the second – significant 
numbers of Romas live in unacceptable conditions and suffer dis-
crimination in access to housing. 

First there was the issue of inadequate housing. According to the 
complaint only 17% of the budget was spent on housing loans (para-
graph 20 of the decision). Only  Roma who own land and have cer-
tificates of permanent residence may apply for loans. The Committee 
concluded in paragraph 35 the following: breach of Article 16 because 
an insufficient number of permanent dwellings were available to the 
Roma. There was evidence from national and international sources 
that many Roma continue to live in settlements which fail to meet 
minimum standards, and those outside conditions were mainly 
described in paragraph 35. For Roma, merely ensuring identical 
treatment against discrimination is not enough there must be posi-
tive measures. That is one of the most important statements here in 
paragraph 40. In conclusion the Committee found there is a breach 
of Article 16. 

The second allegation concerning forced evictions. It was alleged that 
the Roma are systematically being evicted from sites, without prior 
consultation, without access to effective remedies, and rarely pro-
vided with adequate alternative accommodation. The Government’s 
response:  Roma are only evicted from the land they illegally occupy. 
The Committee assessment is stated in paragraph 55 to 58 that the 
criteria for illegal occupation must be precise. Evictions ought to 
be justified. Cases and judgments of the European Court of Human 
Rights were extensively quoted in this particular decision. Evidence of 
forced evictions were presented in paragraph 61. No real arguments 
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by the Government were submitted but the legal remedies against 
evictions exist and this is a major problem from a legal point of view, 
as far as the Committee is concerned. Very often in cases very serious 
allegations are just simply left by the Government accused without 
any statement concerned. The Committee agreed that Roma are not 
aware of their rights. So in conclusion the committee again found 
unanimously there is a violation of Article 16 of the Charter.

In the third case, European Roma Rights Centre v. France, no. 51/2008, 
Article 16, 30, 31 plus Article E and Article 19§4 are invoked. This is 
a complaint concerning social exclusion and racial discrimination 
which is suffered by Travellers because of the shortage of stopping 
sites or conditions of existing sites. France failed to take necessary 
steps to improve living conditions of Roma migrants according to 
the allegation. The Government simply stated France was doing eve-
rything possible to accommodate Roma’s needs. In the first part of 
the decision, the Committee considered Article 31§1. The Committee 
found there was inadequate implementation of which was admitted 
by the Government itself. Further stopping places do not meet the 
standards. For example, one toilet for 120 people – paragraph 42 of 
the collective complaint. Poor management of stopping facilities by 
the municipalities and the municipalities are closed on the weekends 
– Saturdays and Sundays, and so there is a major obstacle to the 
freedom of coming and going out. Further there was an allegation 
of a lack of access housing for Roma who wish to settle due to the 
fact that caravans are not considered by the authorities as a regular, 
ordinary form of housing. Owners of those caravans are not entitled 
to various types of housing and family allowances. Caravans do not 
require a building permit and do not qualify for housing allowances. 
So those who would like to purchase are not entitled to any type of 
loan or credit or any type of assistance. According to the complainant, 
severe penalties for trespassing, illegal parking, such as a 6-month 
imprisonment and suspension of driver’s license up to three years 
amounted to a violation of the Charter. Further it was alleged that the 
eviction procedures ran counter to the principles of the presumption 
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of innocence. The decision to evict could be issued in absentia of the 
interested party by an administrative authority, prefect, and there 
is  no possibility to suspend such a decision. The Committee found 
that the Government had not rebutted the evidence put forward by 
the complainant.

The next issue is the violation of Article E in conjunction with 
Article 31. According to the complaint the shortage of stopping 
places, poor conditions in those places and unfair eviction procedures 
is tantamount to racial discrimination. Article E imposes an obligation 
to take into consideration differences in the lifestyle and habits of the 
largest ethnic minority in Europe. We are talking about 10-12,000 peo-
ple here. The Committee stated that is was a clear-cut case of discrimi-
nation. As regards the alleged nature of a violation of Article 16 and 
Article E, according to the complaint, due to the failure to provide 
appropriate family housing, the assessment was again negative 
because of the negative decision concerning Article 31 combined 
with Article E. This followed from the finding of a violation of Article 31 
in conjunction with Article E. As regards violation of Article 30: accord-
ing to the complaint, there is a lack of national policy for families of 
Travellers, which contributes to their social exclusion. The Committee 
found that: France failed to adopt a coordinated approach to promote 
effective access to housing for persons who risk living in situations 
of social exclusion. The next issue was violation of Article E taken in 
conjunction with Article 30: according to the complaint, Roma and/
or travellers are discriminated against because they are entitled to 
vote in local elections only if they hold circulation documents, if they 
are attached for at least three years to a particular municipality, and 
if the number of the Roma and/or travellers does not exceed 3% of 
the electorate. As far as the Committee was concerned, there was an 
assessment that the difference in treatment between Travellers and 
the rest of the local population did not have objective and reason-
able justification. Therefore there was direct discrimination. Finally, 
turning to the violation of Article 19§4: according to the complaint, 
the above-mentioned violations are directed towards Roma migrants 
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legally present from other Council of Europe member States, and 
the Committee found that the Roma were undisputedly affected. 
So again the Committee took a unanimous decision concerning the 
violation of all grounds listed.

The last case, Centre on Housing Rights and Evictions v. Italy, com-
plaint no. 58. The complaint alleged the violation of Article 16, 19§§1, 
4 and 8, Article 30, Article 31§§1, 2 and 3, Article E, Article E combined 
with Article 30§1. According to the complaint, Roma live in socially 
excluded locations, characterised by sub-standard conditions , seg-
regated from the rest of the population, due to so-called security 
measures, introduced by the Italian Government. According to the 
Committee, because of these security measures, the living condi-
tions of Roma and Sinti worsened. It is considered that the situation 
leads to stigmitisation and constitutes discriminatory treatment. As 
regards the violation of Article E combined with 30§2: according to 
the complaint, the security measures led to an increase in forced 
evictions and actions of violence against Roma and Sinti camps. 
According to the Committee, evictions were carried out without 
respecting the dignity of the persons concerned, and without alterna-
tive accommodation made available. Concerning violation of Article E 
and Article 31§3: according to the complaint. The authorities had 
failed to make available permanent  adequate dwellings for Roma 
and Sinti. The Committee found no evidence that the Government 
had taken any positive steps. The Italian Government did not show 
either in the written proceeding, nor during the public hearing that 
the Government made any efforts to undertake a coordinated policy 
to combat poverty, prevent discrimination, promote effective access 
to housing, to people who live or who risk living in situations of 
social exclusion – (paragraph 102 of the decision). The Committee 
considered that the procedure of identification of Roma and Sinti 
interfered with the private and family life of Roma and Sinti concerned 
– (paragraph 126). Xenophobic political rhetoric against Roma and 
Sinti was tolerated by State authorities – (paragraph 126). The com-
plainant organisation alleged that the security measures employed 
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by the Italian State represented a discriminatory legal framework 
allowing even expulsion from the State its own citizens of Roma  
origin and other EU citizens of that background – paragraph 158. 
Unanimously, on eight legal grounds listed in paragraph 162 of 
the collective complaint’s decision on the merits, the Committee 
found that the Italian Government violated all listed provisions of 
the Charter in Article 31§§1 to 3, Article 16, Article 19§§1, 4 and 8, 
Article 30 combined Article E. 

And as a concluding remark let me just recall that the Roma do repre-
sent the largest minority in Europe. The most recent events in France, 
such as the dismantling several hundred legal settlements removing 
from France EU citizens mostly coming from Romania and Bulgaria, 
caused a strong reaction of EU authorities. In a speech presented on 
October 20 of this year the European Commissioner for Justice and 
Fundamental Rights and Citizens, sent a clear message, the integra-
tion of Roma in Europe can no longer wait. The Commissioner stated 
“Give the Roma the right, they will learn, give them a chance to work, 
they will just simply work, so give them a chance to live in those spe-
cial sites, or give the ones who don’t want to maintain their type of 
living habits, the chance to live permanently, just do not discriminate 
against them. 

So the collective complaints I just quoted presented in the matter 
of Roma’s social rights, provide strong evidence that the European 
Committee of Social Rights, chaired by our colleague Professor Polona 
KONČAR takes a very active and plays a very active part in the integra-
tion and well-being of Roma in Europe.

Régis BRILLAT (Executive Secretary of the European Committee of 
Social Rights)

I would like to thank you for your presentation of these extremely 
complex decisions, which show how wide-ranging and intricate 
the Charter rights are. Before we begin, I would like to apologise to 
Mr ATHANASIU for not inviting him to speak before the break; he 
wanted to do so but I asked him to wait for a little while.
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Alexandru ATHANASIU (Member of the European Committee of Social 
Rights)

I was intending to speak before the break but Mr SWIATKOWSKI’s 
speech on the Roma issue prompts me to add something more 
as the rapporteur in a complaint like the one by the International 
Federation of Human Rights (FIDH) against Belgium. Of course, this 
is a hotly debated subject and as they say in France “hotly debated 
subjects need to be tackled with a cool head”. The Roma issue poses 
many problems. However, I believe that the merit of this very useful 
meeting is to bring together complainants, defendant states and 
judges. This type of tripartite dialogue is very useful for us to get to 
know one another better and to see how the Committee’s case law 
has grown and even been consolidated. In this connection I would 
like in turn to pay tribute to the President, who is alas leaving us in 
a few days, albeit of course only from an institutional viewpoint and 
not from a human one. She will always occupy a very special place in 
our hearts, where our admiration for her is combined with the noble 
feelings she inspires. 

The Committee, even if it is not fully recognised and little visible, has 
consolidated what was already a strong body of case law. As a result, 
the European Court of Justice has started to follow the Committee’s 
decisions. Given this, I would like you to think about the following 
issues: 

–– Firstly, why has a body which has demonstrated its virtuosity 
not achieved more results? My feeling is that there is a vast gulf 
between the soundness of the arguments in the Committee’s 
case law and the effect of its decisions. Practically none of this 
case law, which is well-founded and meets all the relevant 
requirements and needs, has any effect, and so no tangible 
results are being achieved. The question is why? The first reason 
is that even non-governmental organisations hesitate to try to 
uphold the rights successfully defended in collective complaints 
by launching individual cases.
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–– Secondly, practically all domestic bodies of law contain two basic 
rules. One is that where human rights are concerned, the inter-
national legal system takes precedence over the domestic one. 
In my country’s constitution, there is an article which explicitly 
states this. How is it possible then that in the domestic courts, as 
our French friend so rightly pointed out, no reference is made to 
the case law of a Committee which supervises the implementa-
tion of an international treaty, the Social Charter, ratified by the 
state concerned? Already it has become common practice in our 
countries’ courts of first instance – and not just in appeal proceed-
ings – for reference to be made to the decisions of the European 
Court of Human Rights and the European Court of Justice. Why 
then do we not also refer to the case law of a Committee con-
nected with a treaty which, following ratification, has become 
part of each countries’ domestic legal system? I do not want to 
squander the time now at my disposal thanks to the Executive 
Secretary’s kindness but, at the risk of singing our own praises, I 
would say that the Committee works well. Not exceptionally well, 
as there are still things that need improving, but it does work 
well and its decisions are a very good reflection of what it does. 
It also acts in the spirit of the Charter. However, the Committee 
must assert and publicise itself more, and be supported by the 
Council of Europe in this much more than it is at present because 
so little is known about the Social Charter. Nobody knows about 
the Charter, and Mr MARQUET, who sees this every day, does not 
dare mention it. 

–– On the other hand, I would like to congratulate the complain-
ant organisations both on their courage and on their obvious 
competence, which is clearly reflected in their complaints and 
in the success they have achieved. I would also like to see more 
involvement by trade union representatives as the trade unions 
in each country should be helping to publicise the Charter and 
the Committee’s case law and supporting employees in their 
individual disputes when they attempt to assert the rights 
established in the Committee’s decisions. Therefore I think we 
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should co-operate to make the Charter and the Committee bet-
ter known, focusing on the Committee’s activities rather than 
its members because they change – men and women move on 
but big decisions remain. The important thing is to find a way 
of ensuring that the Committee’s quasi-judicial decisions have 
some effect, as what we currently see are virtuoso performances 
which result in practically nothing. We cannot order states to 
pay compensation but there is no reason why decisions on col-
lective complaints should not be used in individual domestic 
proceedings for damages so that everyone who is affected by 
legislation that is incompatible with the Social Charter is awarded 
compensation.

I believe that this would be worth the effort. I will not say that it is 
“worth a mass” as we are not all Christians and we are not all Henry IV 
of France but I do say that it is worth a joint effort as the signs are very 
encouraging. Once again I would like to congratulate Mrs KONČAR 
as it was she who chose this first topic. I believe that the way of 
breathing life into the Charter is not through the reporting system 
but through the collective complaints procedure. We should all do 
everything we can to prompt as many states as possible to ratify the 
collective complaints protocol as the strength of the Social Charter 
derives primarily from this procedure.

Athanasios DENDOULIS (Permanent Representative of Greece to the 
Council of Europe)

I would like first of all in availing this opportunity to congratulate 
Mrs KONÇAR for her outstanding tenure as President and wish all 
the success as far as my country is concerned. I will not engage in 
a substantial debate since the position of my authorities will be 
brought in due course to the  attention of the Committee for their 
perusal regarding the complaint in question but I would just like to 
respond to issues raised by Mr SWIATKOWSKI as emanating from the 
Complaint No. 49.
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First of all, the issue of the Roma, which is a huge, colossal affair for 
Europe nowadays. You know very well and you should take into 
consideration that Romas are not an homogenous group around 
Europe, across Europe or even in specific countries. In Greece not all 
the Romas live in camps or settlements. In fact a very limited propor-
tion of Roma prefer to live in camps and settlements not wishing to 
integrate and we have ample examples and it is astonishing that, 
since the Committee is aware of the situation in all member states, 
it seems to ignore this aspect. And I will give you an example: what 
happened three years ago in specific settlements in Greece: outside 
Patras, 350 homes were granted to Romas living in camps, outside 
Volos 700 houses were given to Romas. They got settled and a month 
later it was reported that they had looted everything from those 
houses, sold on the outside markets and returned to the camps. This 
does not mean that we should not deploy all efforts in order to try 
to convince them to integrate but this is one aspect that has to be 
taken into consideration.

The second item you raised was the evictions. In Greece, as  in all 
democratic countries, evictions take place following decisions of 
the court. And those people who have been evicted by a Court deci-
sion, they have a full right to appeal like every citizen, every human 
being, who lives within the Greek boundaries. So this is something 
that you should also take into account. But I am certain that the 
comprehensive response to your decision, will be duly brought to 
your consideration.

Freek SPINNEWIJN  (Director, Federation of National Organisations 
working with the Homeless (FEANTSA))

We need to do more to make sure that the decisions are followed 
up with some practical work. But I think it is work that we have to 
do together. You shouldn’t under-estimate the limited capacity in 
terms of expertise, in terms networking, in terms of funding that 
European NGOs, like the one I work for, have at their disposal. We are, 
and I repeat again, not a network like the network of my colleague, of 
legal experts, we are network of social service providers and we are 
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interested to build a network of legal experts who can translate the 
case law into domestic litigation but it takes time and it takes money 
to do that. Mr Brillat knows about an initiative that we have recently 
taken after the experience that we had after the two collective com-
plaints, the positive experience, the two collective complaints that 
we launched. We have set up what we call Housing Rights Watch. 
The idea of this network is to  bring together all people capable of 
domestic litigation to use the European case law, but it is difficult to 
do that and it requires resources. If the Council of Europe is interested 
in helping organisations like FEANTSA to build these kind of networks 
that would make a difference between day and night. That’s for sure. 
And something probably more simpler is just communication and 
the promotion of the decisions.

Such is to say that the experience that I have had, and maybe there 
are limitations within the Council of Europe that I do not fully grasp 
or fully understand, but in communications terms my organisation 
felt pretty much alone regarding the publicity. Maybe there is room 
for a more developed communication strategy around decisions of 
the collective complaints, it would also make quite a big difference. 
I think I can say from the view of the NGOs here around the table, I 
can say that we are willing to do more to ensure the follow up but it 
is very difficult to do it alone.

Andrzej SWIATKOWSKI (Vice President of the European Committee 
of Social Rights)

Mr Ambassador I would say, with all due respect, that we are not deal-
ing with the only people in Greece. According to the figure presented 
by the EU Commissioner there are 265,000 Roma living in Greece. The 
case which was presented to us alleged that instead of the creation 
of a hundred new Roma settlements including 4000 new homes, 
there are only four permanent settlements comprising 185 houses. 
But it doesn’t matter, whether or not we are dealing with the case 
brought by the international organisation to protect the interests of 
the ethnic minority, the problem is that it is really necessary to treat 
Roma not like everybody in Europe. I didn’t say in my presentation 
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that give Roma a chance and they will live like us, like you and me 
and everybody here. I said we have to take into consideration the 
allegations raised against those cases against France, Italy and Greece, 
the governments were trying to treat Roma like the rest of the regu-
lar population which is simply listed as a majority, not the biggest 
minority.

And there is a problem between us of the interpretation of the equal 
opportunity. I will use Aristotle – “treat equal on the very same basis 
if they are really equal”. Those who were discriminated against in the 
past and right now are currently discriminated and need to be treated 
differently. Even we don’t encourage the governments of the Council 
of Europe member States to introduce some kind of preferential 
policy of treatment like it was done in the US by the government of 
John FITZGERALD KENNEDY in order to give the chances to the black 
minorities which were discriminated against. As far as the evictions 
are concerned, the Committee is quite aware that there are some 
rights guaranteed. But the problem is that those people who are in 
the minority group cannot access the rights effectively. So it is neces-
sary for the government just to introduce some kind of free service to 
help them develop their awareness, to help them to challenge those 
discriminatory decisions.

Rüçhan IŞIK (Member of the European Committee of Social Rights)

I wasn’t able to find an opportunity to talk in the first session but 
there are some similarities in both cases, in both sessions from the 
point of development in the content of the Committee decisions’ 
merits. It is not an issue of interpretation, there is no change in the 
interpretation. If you look at mainly the housing problem, for instance, 
which was mentioned as Article 31, in both speakers’ papers, there 
is a continuous development trend in the content of the merits in a 
positive way. You can see it by comparing the numbers of key words 
even used in five or six cases related to mostly the same NGOs or on 
the housing issue and so on with different countries, you can see it 
very easily. There is a wider aspect from the point of the committee, 
different methodology to approach from a larger way to the problem 
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and to start to use the housing is not only as a family issue, not only 
for family members but also from the point of housing itself, sub-
standard housing, eviction, conditions of the housing and also from 
the point of homeless people, who are living single – emergency 
shelters for them or construction of social housing, allocation for 
social housing. These are all some new wordings of the Committee 
decisions and I would like to invite both government and NGOs to 
come to this issue in future, if they agree with this type of meth-
odology, to focus not only in a narrow way for the family housing 
but also for the people who lives alone, single in every age of the 
life even the old age.

Christos GIAKOUMOPOULOS (Director of Monitoring, Directorate 
of Human Rights and Legal Affairs)

I want to make a few general comments about the issues that have 
been raised. 

There is no doubt that collective complaints are the best means of 
monitoring parties’ implementation of their Charter obligations. 
If we took stock, we would see that collective complaints have 
made a major contribution to our interpretation of the Charter and 
member states’ specific obligations under it because they require a 
detailed examination of the way in which its provisions are applied 
to specific circumstances. The resultant impact is greater than that 
of the reporting procedure. It is therefore interesting to see how, 
with a view to the 50th anniversary as well, the positive aspects 
of the collective complaints procedure can be enhanced through 
a strategic approach by all the stakeholders, including govern-
ments, the Council of Europe in its role as an international organi-
sation, the European Committee of Social Rights and complainant 
organisations. The goal will be to see how the procedure can be 
developed still further, how the experience gleaned can be used 
in the reporting procedure and how some of the problems identi-
fied might be solved – I am thinking in particular of the effective 
follow up of Committee decisions by the Committee of Ministers 
and the member states.
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I firmly believe that in future years, more and more issues will arise 
which relate to social rights. This is the result not just of the eco-
nomic crisis but also of changes in our societies brought about by 
increased diversity in their make-up and by ageing. The question 
is how societies will go about implementing the minimum safe-
guards afforded by social rights and how they will become more 
integrated and cohesive. The conflicts which arise in this sphere, 
whether social or legal, will be channelled, one way or another, 
to institutions, including the European and international ones. I 
believe it is in everyone’s interest not to let these conflicts take the 
form of disputes in the European Court of Human Rights, as with 
the cases relating to the education of Roma children. The Court is 
not equipped to deal with such matters, or at least not within the 
required time, and it does not have any preventive role, whereas it is 
precisely this capacity to prevent violations that our societies need. 
An alternative is needed to the potential avalanche of cases which 
may start arriving at the Court, in the form not of class actions but 
of individual applications, and the European Committee of Social 
Rights and the collective complaints procedure, being more flex-
ible, rapid and accessible, seem to me to offer such an alternative. 
This is a point that needs to be looked into, with a view not only 
to the Charter’s 50th anniversary but also to the follow-up to the 
Interlaken Conference. 

How we can take full advantage of the collective complaints pro-
cedure and its results? This is first and foremost a question for 
the complainants. Is a collective complaints strategy desirable or 
necessary? It calls for co-ordination, and co-ordination costs time, 
money and energy and presupposes the transfer of knowledge and 
know-how. However, this question is also one for the member states 
and for the Council of Europe as an intergovernmental organisation. 
It should be pointed out in this connection that human rights are 
not the exclusive preserve of the European Court of Human Rights, 
that there are other human rights issues which sometimes affect 
much larger masses of people and that what is at stake, as the 
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Secretary General points out, is the “deep security” of our democra-
cies. This means that the Council of Europe should be adopting a 
more advanced, focused and uncompromising policy to promote 
social rights.

Lastly, we must also investigate how this procedure will tie in with 
the eventual case law of the European Court of Justice on the 
basis of the EU Charter of Fundamental Rights, which – need it be 
repeated? – drew inspiration directly from the Social Charter. The 
Court of Justice, along with the Commission, the Council and the 
Parliament, will establish the bases of a policy whose aim is to meet 
the challenges of our societies. The European Committee of Social 
Rights and the Council of Europe have, by definition, a say in this 
matter. Structured and constructive dialogue between the Court of 
Justice and the Committee, like dialogue between the EU and the 
Council, is therefore a key part of any effective response to these 
challenges. Thank you.

Jean-Etienne KAUTZMANN (Strasbourg office of the United Nations 
High Commissioner for Refugees (UNHCR))

I would like to begin by thanking the Committee and its secre-
tariat for inviting the UNHCR to attend this workshop. The UNHCR 
does not take part in the dialogue between the three parties to 
the procedure, the Committee, the states party and the potential 
complainants. We are merely an outside observer. I would like, 
however, to highlight the confidence that the Committee showed 
in the activities of the UNHCR in one of its decisions. This consider-
ably raised the profile of the decision within our organisation. My 
colleagues working in the field take great interest in your decisions, 
particularly when they make reference to our work and especially 
as the UNHCR is currently developing a European legal action strat-
egy and has recently appointed a co-ordinator for this purpose. 
Last month the UNHCR incorporated the European Committee 
of Social Rights and its case law into this strategy. The aim was to 
intervene in cases before the national courts and the Strasbourg 
and Luxembourg Courts when legal proceedings raised issues 



52

connected with the protection of refugees and displaced and state-
less persons. We are therefore paying increasingly close attention 
to your Committee’s activities.���������������������������������� The UNHCR sees it as a complemen-
tary system for the protection of people falling within our remit, 
just like the Luxembourg and Strasbourg Courts. To go back to an 
earlier comment concerning class actions in the Strasbourg Court, 
the problem is that they are often resolved by means of pilot cases, 
which may not be entirely suited to all of the issues being contested. 
The advantage of the European Committee of Social Rights is that it 
deals with much more general issues and therefore has the power 
to give rulings which are much broader in scope than those of the 
Court. The question of processing times is also relevant and must 
be taken into account in any legal action strategy. Before refer-
ring a case to the Court or the Committee, all the pros and cons 
need to be weighed up to make the right choice, including the 
possible length of proceedings and this is a point in your favour. 

How consistent are the various judicial authorities? The task of the 
UNHCR, in support of the Committee and the European and national 
courts, is to ensure that all their decisions are compatible with the 
instruments we are interested in, particularly the 1951 Refugee 
Convention. We must ensure that the interpretations made by the 
various bodies concerned match those of the UNHCR.

I have one final question I would like to put to all the participants 
here, whether potential complainants, potential defendants or 
members of the Committee. The UNHCR has intervened 14 times 
to date as a third party in cases before the Strasbourg Court and 
is currently intervening for the first time before the Luxembourg 
Court as an amicus curiae. When the UNHCR intervenes it is not to 
support a state or a complainant but to help the authority take its 
decision. To what extent then would it be appropriate and practical 
to set up a system of third party intervention before the European 
Committee of Social Rights? What chance is there that this might 
find its way onto the agenda?
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Athanasios DENDOULIS (Permanent Representative of Greece to the 
Council of Europe)

I have just a couple of remarks in respect of the last comments by 
Mr SWIATKOWSKI.

I was saying that this is exactly the malignancy in this Organisation 
and its monitoring system. Each monitoring mechanism, I wouldn’t 
say never but, rarely establishes its own perception on what is the 
situation on the field 

It borrows from other monitoring mechanisms their own percep-
tions. In the case of the Commissioner of Human Rights, most of his 
information, (and this has been raised in the Committee of Ministers), 
come from not so virtuous NGOs and this has been clearly established 
in many cases and this is something that we should look at very 
closely for the sake of credibility if not for any other reason. 

The second comment I wish to make. I disagree with Mr SWIATKOWSKI 
that Romas are a minority. This is exactly where the malaise stands 
and this is exactly why they continue being segregated. Because we 
convey to the people the idea that they belong to a minority. Not 
that they are equals and they should be treated as equals. This is the 
way we see it. This is the only way that we can make them integrate 
in our societies and of course to the welfare of all and as far as my 
country is concerned we don’t perceive them as minorities.

MATTHIAS SANT’ANA (Representative of the International Federation 
of Human Rights (FIDH))

With reference to the statement we’ve just heard from M. DENDOULIS, 
and although I understand that this meeting isn’t the occasion to 
re-discuss cases, I feel compelled to respond to the allegation that 
the Committee ‘borrows perceptions from organisations’. Speaking 
on behalf of an organisation, I feel that the Greek government’s posi-
tion is not very credible: we all know that many states – in both the 
reporting and adversarial procedures before the Committee – fail 
to provide information that is requested from them by complainant 
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organizations or by the Committee. So it is not so much that NGOs or 
the Committee rely on NGO reports for the sake of it, but rather that 
there is no alternative to NGO’s documentation and data, because 
those who should collect, analyze and publicize information – gener-
ally the state – do not do so, or are not absolutely transparent about it. 
For instance, Article 31 of the Charter requires States to collect infor-
mation about social exclusion in order to better target policies con-
veniently; this is, in my opinion, one of those provisions of the Charter 
that is absolutely revolutionary, we don’t find any similar provision 
in other international conventions on human rights. Unfortunately, 
this article is often ignored by states and, to be fair, by civil society as 
well. For instance, in complaint No.30, MFHR vs. Greece, and despite 
claims by the state that it collected and published environmental data 
regularly, the complainant organization and other Greek CSOs were 
incapable of having access to the information allegedly available. I 
am not going to go into the detail because that is not the point of 
this meeting, but I underline that many government’s track record 
in collecting and disseminating information is far from exemplary. 

My first point is a reflection on a point raised a number of times earl-
ier today: why don’t NGOs do more?  We have heard some reasons 
for the limited involvement of some NGOs, but one reason that was 
not mentioned is the issue of capillarity. The organizations entitled 
to present collective complaints are not necessarily mass movement 
NGOs, they don’t necessarily have the requisite capillarity to com-
municate, identify and raise issues as effectively as sometimes we 
would want. 

Another point that was raised a number of times was why don’t 
organizations raise social charter issues more frequently, and why 
don’t they do so by invoking Committee decisions before national 
courts?  In some cases, and particularly in labour law cases, it might 
be relatively easy to do this. But in many other cases – such as envir-
onmental and social policy cases – it is very difficult to raise issues 
before the judiciary because the NGO does not have local stand-
ing before national institutions. Moreover, those who might have 
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standing might not share the same interests. This is even true of 
unions: in Collective Complaint No 30, the social partners had not 
called for the implementation of a given right of the Charter and the 
complainant organization – a technically uninterested party – were 
asking the state to do so despite union inaction. Later on, those very 
same unions did not use the Committee decision in their collective 
bargaining with the state, as one might have hoped they would. 

An additional point is on the issue of communication. I agree that 
everyone around this table – state, NGOs and Committee members 
and staff –, all of us want this mechanism to be promoted, and its 
decisions to be better known. I think that the role of the Committee 
of Ministers is absolutely crucial but I don’t know what formulae are 
available to improve its performance. Despite the tone in some state-
ments, I would like to say to the Committee members “do not despair”. 
Having worked with other human rights protection systems, like the 
Inter-American system, one finds some startling regularities. Be it a 
court, a quasi-judicial commission or some other form of mechanism, 
they all share the serious implementation difficulties that have been 
noted with respect to the Charter. In the context of the Council of 
Europe, the Court’s tremendous success, has had a detrimental affect 
in that actors tend to compare all other mechanisms to the Court, but 
that is not a good comparison. I would like to insist that the reporting 
procedure itself is far more valuable than most people give it credit 
for. I believe it should not be said as easily as it has been said here, 
that it is (exclusively) the collective complaint mechanism that is 
going to take things further. It will certainly promote the system fur-
ther, it will assist in making some things more visible; but it is crucial 
that the Council of Europe defend the 50 years of practice in social 
dialogue that has occurred through the Committee’s work. Whether 
or not states follow recommendations and findings of compliance 
and non-compliance is really not the main issue. The main issue is 
whether or not you are stating the law and whether or not social 
movements, actors inside states can refer to this and say, for instance, 
‘Look it has been said for 30 years that in the UK union rights are not 
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respected – why don’t we have a national discussion about this’. 
That too, is the role of the Committee, even if non-compliance is a 
persistent problem.

Finally, on the information side, I would like to praise both the 
Committee, for establishing the HUDOC version on their site, so that 
its practice can now be searched through with much more ease, 
and the Secretariat for the Digest which makes things also incred-
ibly easier. I would like to recommend – although I ignore whether 
the resources are available, and whether the time or the interest in 
doing this exists – that, along with the cycles of reports and inter-
pretative statements, that the Committee highlight more examples 
of good and bad practices. I know this is problematic because, in 
a sense, this singles out states, we rain praise on some states but 
not on others, but it is important. I think that one of the functions 
of the Committee, one of its under-appreciated functions, is that it 
is a pool of social policy experience. You have been evaluating for 
the last 50 years what states have done in order to ensure rights; 
sometimes the analysis could not be very in-depth, but many times 
it was considerably deep and this experience pool should be made 
more readily available. It could be useful if the Committee itself 
highlighted things that have been shown to work well, particularly 
in moments of crisis as the one we are living. There is going to be, 
on the one hand, a backlash against social rights because of the 
precarious fiscal position of many European states and, on the other 
hand, increased activism by social movements seeking to empower 
themselves to defend a minimum form of ‘social Europe’.

In closing my remarks, I would like to thank the organizers of the 
meeting and especially the outgoing President, Mme KONČAR, 
for her inspiring and dedicated work in the past, for I didn’t have 
the presence of mind of doing so in my earlier statement. My con-
gratulations to all of you and I hope we can continue this dialogue 
in other fora.
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Régis BRILLAT (Executive Secretary of the European Committee of 
Social Rights)

For information, the Monitoring Directorate publishes a document 
entitled “Practical impact of the Council of Europe monitoring mech-
anisms”, which covers all the mechanisms run by the Monitoring 
Directorate and provides an extremely impressive country-by-country 
list of improvements at national level. I feel that the Council of Europe 
can be particularly proud of these highly significant results.

Jean-Michel BELORGEY (General Rapporteur of the European 
Committee of Social Rights)

It is getting late and in any case it was very ambitious to try to paint 
a comprehensive picture of the development and limitations of 
the collective complaints procedure based on just two sets of deci-
sions, one of which was a little curtailed because there have been 
other complaints relating to housing than those against Slovenia 
and Croatia, such as FEANTSA and ATD against France. I have made 
many points on a large number of issues and I will not go back over 
these or, if so, only by allusion. I think it is possible to sum up what we 
have discussed under three headings: 1/. The merits and drawbacks 
of the procedure. 2/ The main subjects of controversy and potential 
misunderstandings between member states and the Committee. 
3/ Promising lines of enquiry to be investigated in the future. 

1/ Merits. As several of you have said, and not just Committee 
members, the first strength of collective complaints is their specific 
focus. This is what distinguishes them from the reporting proce-
dure. Through the complaints on housing in the countries of the 
former Yugoslavia, we have tackled a problem which we would never 
have been able to deal with, even if we had shown great skill, when 
examining national reports, namely the very particular problem of 
former holders of occupancy rights. We continue to discuss the Roma 
issue, but sometimes only rather cursorily. Thanks to the collective 
complaints system, we have tackled the Roma issue head on in a 
number of countries. The same could also be said for people with 
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disabilities. In general, we pay serious attention to this issue but 
without Autism-Europe’s complaint against France, we would not 
have been able to focus on the problem of people with autism. And in 
Greece, Mr Ambassador, we would not have had the Marangopoulos 
case, which is one of the largest we have had to deal with, with reams 
of submissions, and we would not have looked so closely into the 
problem of lignite pollution in southern Greece. Collective complaints 
therefore focus on one particular issue. They also have a preventive 
role, which I would like to thank the UNHCR for highlighting. This 
is a different kind of prevention to that secured by the decisions of 
the European Court of Human Rights (which do have some preven-
tive influence) because they come earlier on and address problems 
which have less of an individual dimension than the cases brought 
before the Court.

What then are the limitations? The first is that the 14 unfortunate 
states (I use this informal term because it is so much more expres-
sive) that have adopted the procedure are now thought of as vic-
tims. They are faced with a deluge of collective complaints while 
the states which have not signed the protocol are not troubled in 
the slightest. This is all a little unfair. Even if a collective complaint 
against a particular state enables us to ask more searching ques-
tions in response to reports, we cannot take these ideas very far 
with the resources at our disposal. The latter are inadequate given 
all the issues we would have to investigate, even assuming we did 
not conduct on-site visits to ensure that we were not mistaken in 
our assessment of the facts. The second limitation is that, because 
national NGOs cannot lodge complaints with us, the INGOs which 
shoulder that burden, namely those which are entitled to lodge 
a complaint, are often overstretched. It is also complicated for an 
NGO to make use of an accredited organisation’s services, even if 
the latter is reasonably accommodating. National trade unions have 
shown little appetite for the procedure although some have even-
tually found one. International trade unions, except the police offi-
cers’ union, have shown very little enthusiasm. And the main and 
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most respected amici curiae are not here today although they were 
invited, which is a shame because the task of amici curiae is to assist 
the curia (the judicial authorities). We would very much welcome 
the respected UNHCR as an amicus curiae. We would all like this to 
happen but for the time being we are still looking into how it can 
be achieved. Having myself been the president or administrator of 
several movements and organisations working with refugees, includ-
ing the Franco-Vietnamese, Franco-Laotian and Franco-Cambodian 
committees and France Terre d’Asile, and after serving as a judge in 
asylum application cases, I am particularly aware of how useful it 
would be to have a forum in which to address questions which are 
dealt with practically nowhere else, namely rejections of applications 
for family reunion. Take the example of families of refugees who have 
been granted asylum and had notified the authorities that they had 
a family when making their first application, only for the reunion 
application to be rejected on the ground that they do not have an 
appropriate civil status document, for example Tibetans who do not 
have relevant Chinese documentation. Previously it had been under-
stood, and moreover confirmed in a case not of an asylum seeker 
but of a Spanish Roma in the European Court of Human Rights, that 
documents providing proof of a traditional marriage were sufficient. 
Now, half the countries of Europe refuse to apply a rule that they were 
still applying six months ago. ECRI has recently addressed this subject 
as part of a related campaign. Obviously if we could find a willing 
organisation to take up this issue and make a specific application to 
the Committee, we could deal with the matter, and it would be even 
better if the UNHCR could be involved.

2/ Let us turn now to the main subjects of controversy and potential 
misunderstandings between governments and the Committee. The 
Committee does not claim to be omniscient or to occupy the moral 
high ground. It merely finds it disappointing that states which have 
made commitments no longer seem to interpret them the way it 
does, and has done now for ten years or more. 
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A first subject which causes some vexation (and I note that both the 
Croatian and Greek ambassadors alluded to this) is that when states 
enter into commitments, they undertake to honour these commit-
ments and do not enter any provisos – it is difficult to see how they 
could – to cater for scenarios where local authorities refuse to play 
along. Yet the Italians, the Greeks, the Croats and the French have all 
repeatedly told us: “we cannot do anything about this as it is a local 
authority responsibility”. The Swedes, who are not here today, come 
up with a similar argument, although they do not say “ask the local 
authorities”, they say “this is down to the social partners, who have 
been independent in Sweden since the end of the 19th century”. Yes, 
but they are Swedish, so, if they do not comply with the Charter, which 
Sweden has signed, there is a point at which the Swedish parliament 
or courts must do something. What is even worse is when states say 
to us, and there have been so many of that I will name none, “well, 
the courts did what they had to, but then nothing happened”. This 
is a very grave problem. Courts are supposed to give rulings which 
can be enforced; otherwise everything goes awry.

The second controversial subject is that of evidence. I have been a 
judge for 42 years in many different settings and I have been on site 
only two or three times in all that time. Judges rarely go to the scene. 
The members of the European Committee of Social Rights would 
dearly love to travel here, there and everywhere to confirm the truth 
of what they are told by a number of complainants. But they do not 
do this. Drawing on long-established judicial practices, they have 
other ways of looking into matters in more detail. They can hold hear-
ings – and do. They can rely on third-party sources, independent of 
the complainant and the government. They can ask governments to 
provide them with at least some statistics. For as the British, who, I am 
sorry to say, are not always ideal models, say: “When you don’t know, 
as a rule, it is because you don’t want to know. It is so comfortable not 
to know”. It is also true that we apply the principle that administra-
tive courts, which the Committee resembles, are inquisitorial courts, 
which seek out information where they can find it, and when one of 
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the parties is incapable of providing evidence which might invalidate 
what the other party says, as would no doubt still be the case if we 
made an on-site visit, they ultimately accept the other party’s version. 
Which does not mean, Mr Ambassador, that we make judgments on 
“second-hand” evidence. Judges who do this are unworthy of their 
profession. However, judges carry out investigations and compare 
sources, which enables them to reach judgments on what they are 
examining. I know something about this from the Marangopoulos 
case as it was I who “got landed” – if you will allow me this somewhat 
unrefined expression – with reams of documents, including dozens 
and dozens of expert reports. And I have already had similar experi-
ences in my own country on issues such as the liability of hospitals.

A word now about the arguments. There is one crucial concept over 
which Mr SWIATKOWSKI and some of his opponents argued and I 
cannot understand why it was such a virulent dispute. The question 
was: what is non-discrimination? In the case of the Roma, but also 
quite frequently in other spheres such as the rights of women and 
the extreme poor, this is one of the grounds which can give rise to 
a finding of non-conformity against a state. Non-discrimination, 
which in France is called equal treatment, is the treatment of people 
in identical situations identically and the treatment, as far as neces-
sary, of people in different situations differently. This is no revelation. 
The European Court of Human Rights stated it quite clearly in its 
Thlimmenos v. Greece judgment and we also spell it out quite regularly. 
I thought that, in this respect, Greece had opted to show more defer-
ence to the case law of the European Court of Human Rights, which 
the Committee has simply been following, than France. France, it is 
true, remains very inflexible in its view, witness the decisions of the 
Conseil d’Etat, deriving from French legal tradition, that equal treat-
ment means identical treatment. Not at all. Under Council of Europe 
law, and even European Union law, equal treatment does not always 
mean treating people the same; it also means treating people in dif-
ferent situations differently, whenever necessary. Treating people 
in different situations identically would be tantamount to treating 



62

them in an inegalitarian manner. This reasoning raises the major 
issue of difference. As someone once said, difference is difficult to 
digest. However, in the corridors of this building, there are a whole 
series of posters proclaiming that it is possible to be both different 
and equal. Roma do not always want to be settled and certainly not 
by force, in which case they understandably react violently. But if 
they do want to be settled they also want access to negotiation and 
support. A number of countries find difference difficult to tolerate 
and not just France, with its Jacobin traditions. However, accepting 
difference is a means, and perhaps the only one, of fostering harmo-
nious co-existence.

3/ Now, the future. The Committee’s decisions do of course have to 
be translated into practice. This does not just depend on us though. 
It also depends on the Committee of Ministers and member states, 
and on the way in which states relate to one another within the 
Committee of Ministers. Their desire to protect one another should 
not make them overindulgent. Enforceability also depends on having 
systems to back up the Committee’s decisions, such as procedures for 
financial compensation and the follow-up of implementing measures, 
in the legal as well as the political spheres. And then there is dissem-
ination. I was impressed by the comment that we have begun to make 
inroads at the European Court of Justice, which occasionally refers 
to us. We visited it on one occasion and its President, Mr SKOURIS, 
recently visited us. There is no doubt that we have to spread the word. 
I will not talk again about the attitudes of the national courts, which I 
discussed at some length earlier today. I am very receptive to the call 
for creativity, which the young representative of France repeated to 
us in the corridors, having already made it during the public session. 
This creativity could take various forms. It may include references 
for preliminary rulings. However, for a long time, the French courts 
were no keener on referring matters for preliminary rulings to the 
European Court than they were on applying certain rights from 
other sources directly. Then there is the matter of information. And 
finally, in his statement, Mr GIAKOMOPOULOS, who shows immense 
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commitment to our cause, has highlighted the extent to which it 
reflects the interaction of desire, expediency, endurance and power 
struggles between the keen and the not so keen. All of which goes 
to show how difficult an exercise this is.
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mesuresd’exécutionquinesesituepasuniquementsurunterrain
politique,maissesituesurunterrainquasijuridictionnel.Etpuisil
yal’essaimage.Quelqu’unaditetj’enaiététrèstouché,quenous
avionscommencéàfairenotrepercéeauprèsdelaCJCE,quinous
nommequelquefois.Nousavonsrenduvisiteautrefois,et,ilnousa
renduvisiterécemment,auPrésidentSKOURIS.Ilfauteffectivement
essaimer.Jenerevienspassurlaquestiondelaposturedesjuges
nationauxquej’ailonguementévoquéetoutàl’heure.Jesuistrès
sensibleàl’invitationàlacréativité,quedanslescouloirs,aprèsl’avoir
déjàfaitenséancepublique,nousaadresséelajeunecollèguedela
représentantedelaFrance.Cettecréativitépeutrevêtirdesformes
variées.Sansdoutepeut-ellepasserparlaquestionpréjudicielle.
Maislesjugesfrançaisn’ontlongtempspasdavantageaimérecou-
riràlaquestionpréjudicielleauxjugeseuropéens,queconsentirà
l’applicationdirectedecertainsdroitsvenusd’ailleurs.Etpuisilya
l’information.MaisM.GIAKOUMOPOULOS,avecl’immensedévoue-
mentqu’ilmanifesteànotrecause,a,danssonintervention,montré
combienc’étaitàlafoisuneaffairededésir,uneaffaired’opportunité,
uneaffaired’endurance,uneaffairederapportsdeforceentreles
moinsetlesplusdésirants.C’estdireladifficultédel’exercice.
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différemment,autantquenécessaire,desgensdansdessituations
différentes.Cecin’estpasunscoop.LaCoureuropéennedesDroits
del’hommeaditcelatrèsclairementdansunedécisionThlimenos
c.Grèce.Etnousledisonsnousaussiassezrégulièrement.Jepensais
quelaGrèce,àcetégard,avaitprislechemind’êtreplusdéférente
àl’égarddelajurisprudencedelaCourdesdroitsdel’Homme,que
nousnefaisonsauComitéquesuivre,quenel’estlaFrance.LaFrance,
c’estvrai,restetrèscrispée,etlesdécisionsduConseild’Etatfrançais
lemontrent,surl’idéequedanslatraditionfrançaise,letraitement
égal,c’estletraitementidentique.Etbiennon!Letraitementégal,
envertududroitduConseildel’Europe,etmêmedudroitdel’Union
européenne,cen’estpastoujourstraiterpareil;c’est,quandille
faut,traiterdifféremmentautantquenécessairedesgensdansdes
situationsdifférentes.Cartraiteridentiquementdesgensdansdes
situationsdifférentes,ceseraitlestraiterdefaçoninégalitaire.Ce
raisonnementposelagrandequestiondeladifférence.Ladifférence
estsouvent,commedisaitquelqu’un,difficileàdigérer.Maisdans
lecouloirdecebâtiment,ilyatoutuntasdepancartesproclamant
qu’onpeutêtreàlafoisdifférentsetégaux.IlestvraiquelesRoms
nedemandentpastoujoursàêtresédentarisés,sédentarisésde
forcecelavasansdire.–Ilestnormalqu’ilssevengentdanscecas-là
–maispasnonplussédentariséssanspossibilitésdenégociationet
d’accompagnement.Ladifférenceestdifficileàsupporterpourun
certainnombredepays,etpasseulementpourlatraditionjacobine
française.Sonacceptationestpourtantunmoyen,peut-êtreleseul,
defavoriserlevivreensemble.

3/Maintenant,l’avenir.IlfautbiensûrquelesdécisionsduComité
s’incarnent.Celanedépendpasquedenous.CeladépendduComité
desMinistres.CeladépenddesEtats.Celadépenddelafaçondont
senouentlesrapportsentrelesEtatsauComitédesMinistres.Ilne
fautpasqu’ilsaient,danslesoucideseprémunirmutuellement,
tropdebienveillancelesunspourlesautres.Cecidépendausside
lapossibilitéd’avoiruncertainnombredesystèmespourappuyer
nosdécisions,commelescompensationsfinancières,unsuivides
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demandentqu’àcourirauxquatrecoinsdumondepourvérifier
quecequileurestditparuncertainnombrederequérantsestvrai.
Maisilsn’ypensentpas.Etilsont,selonlatraditionjuridictionnelle,
d’autresmoyensderegarderleschosesdeplusprès.Ilspeuvent
fairedesauditions,nousenfaisons.Ilspeuvents’appuyersurdes
sourcestierces,indépendammentdurequérantetdugouvernement.
Ilspeuventdemanderauxgouvernementsd’avoirunminimumde
connaissancesstatistiques.Car,commedisentlesBritanniquesquine
sontpastoujoursdesanges,pardon:«whenyoudon’tknow,asarule,
itisbecauseyoudon’twanttoknow.Itissocomfortablenottoknow».Et
c’estvraiquenousappliquonsl’idéequelesjuridictionsadministra-
tives,auxquellesnousressemblonssontdesjuridictionsinquisitoires,
doncquivontchercherlesinformationsoùellespeuventlestrouver
etqui,lorsqu’unedespartiesestincapablededonnerdeséléments
quisontdenatureàinvalidercequeditl’autrepartie,quileseraient
sansdoutemêmesionsedéplaçaitsurplace,finissentpardonner
raisonàl’autrepartie.Cequineveutpasdire,M.l’Ambassadeur,que
nousjugeons«desecondemain».Lejugequijugedesecondemain
estindignedesafonction.Maislejugepeutprocéderàdesinvesti-
gations,àdesconfrontationsdesourcesquiluipermettentdejuger
cequ’iljuge.Dansl’affaireMarangopoulosj’ensaisquelquechose,
c’estmoiquimesuis–passez-moilatrivialité–«farci»lemètrede
documentsavecdesdizainesetdesdizainesd’expertises.J’avais
déjàfaitceladansd’autresdomaines,enmatièrederesponsabilité
hospitalièrenotamment,dansmonpays.

Unmotdesraisonnements.Ilyaunraisonnementquiestfonda-
mental,dontjenecomprendspaspourquoiiladonnélieuàun
échangeaussivifentreM.SWIATKOWSKIetcertainscontradicteurs.
Qu’estcequec’estquelanon-discrimination?Qui,dansl’affairedes
Roms,maisaussi,souvent,dansd’autresdomaines,lesfemmes,les
trèspauvres,estundeschefsdonnantlieuàunconstatdenon-
conformitéducomportementdesEtats.Lanon-discrimination,ce
quel’onappelleenFrancel’égalitédetraitement,c’estlefaitde
traiteridentiquementdesgensdansdessituationsidentiques,et
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qu’onl’appliquaitencoreilyasixmois.L’ECRIdanssacampagnede
réflexionsurlesujetvientdesepencherlà-dessus.Evidemmentsi
ontrouvaitd’aborduneorganisationporteusepoursoumettrecette
questiondefaçoncibléeànotreComité,onpourraitlatraiter,etsile
HCRétaitlà,ceseraitencoremieux.

2/Alorscequiestaucœurdusujet,pouréviterlesmalentendus
entrelesEtatsetleComité–leComitéquinecroitpasdutoutdéte-
nirlavérité,quin’estpasunevestaleabusive,maisquiestseule-
menttristequandilal’impressionquelesEtatsquiontprisdes
engagementsfinissentparneplusleslireexactementcommelui,le
Comité,lescomprend,esthabituéàlescomprendre,etilya10ans
lescomprenaitdéjà.

Lepremiersujetquifâchesouvent(etj’airemarquéqu’ontfaitallusion
àcesujetl’AmbassadeurdeCroatieetl’AmbassadeurdeGrèce),c’est
quelesEtats,quandilsontprisdesengagements,sesontengagés
àcequetoutmarchedanslesensdelaréalisationdecesengage-
ments,n’ontpasparconséquentfaitderéserve,d’ailleursonnevoit
pascommentilsauraientpufaire,pourlecasoùtellecollectivité
localenesuivraitpas.OrlesItaliens,lesGrecs,lesCroates,lesFrançais,
nousontplusieursfoisdit:«onn’ypeutrienceladépenddescol-
lectivitéslocales».LesSuédoisaussi,quinesontpaslà,nedisent
pas,eux,«c’estlescollectivitéslocales»,ilsdisent:«c’estàcausedes
partenairessociaux,quicheznous,sontautonomesdepuislafindu
XIXesiècle».Ehoui,maisilssontsuédois,etdèslors,s’ilsnerespectent
paslaChartequelesSuédoisontsignée.Ilyaunmomentousoit
lelégislateur,soitlejugesuédoisdoitfairequelquechose.Cequi
estplusgrave,c’estquandunEtat,etjen’ennommeraiaucunparce
qu’ilyenatellement,nousdit«bon,nosjugesontfaitcequ’ilfaut,
maisensuiteilnes’estrienpassé».Voilàquiesttrèsgrave.Lesjuges
sontsupposésrendredesdécisionsexécutoires,ouriennevaplus.

Ladeuxièmequestionquifâche,c’estcelledelapreuve.J’aiétéjuge
pendant42ansdansdenombreusesenceintes.Jenemesuisdéplacé
quedeuxoutroisfoissurplace.Lesjugessedéplacentrarement
surplace.LesmembresduComitéeuropéendesDroitssociauxne
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àlamassedessujetssurlesquelsnousdevrionsfairedesinvesti-
gations,etcela,M.l’AmbassadeurdeGrèce,mêmesinousnenous
déplaçonspassurplacepourêtresûrsquenousnenoustrompons
pasdansl’analysedesfaits.Ladeuxièmelimite,c’estquelesONGqui
portentlepoidsdesrecours,cellesquisonthabilitéesàprésenter
desréclamationscollectivespuisquelesONGnationalesnepeuvent
pasagirdevantnous,sontparfoisuntoutpetitpeudépassées.Sans
compterquec’estcompliquépouruneONGnationaledepasser
paruneONGhabilitée,mêmebienveillante.Quantauxsyndicats
nationaux,certainsn’ontpasd’appétit,d’autresontfiniparenavoir.
Lesorganisationssyndicalesinternationales,saufcellesdepoliciers,
n’ont,ellesnonplus,pasmanifestédesfoulesd’appétit;d’ailleursles
principales,réputéesamicicuriae,nesontpaslàaujourd’hui,bien
qu’ellesaientétéinvitées,cequiestdommage,puisquelesamici
curiaeontpourvocationd’aiderlacuria.Nousserionstrèsinteressés
àcequesoitinvestidelavocationd’amicuscuriaeletrèshonorable
HCR.Noussommestousportésàyaspirer,mais,pourl’instant,les
cheminementsparlesquelsonpeutyparvenirsontencoreàl’étude.
Jedoisdireque,personnellement,pouravoirétéouprésidentou
administrateurdeplusieursmouvementsouorganisationss’inté-
ressantauxréfugiés,leComitéfranco-vietnamien,franco-laotien,
franco-cambodgienetFranceTerred’Asile,etpourêtrejugedela
reconnaissancedudroitd’asile,jesuisparticulièrementsensibleà
l’utilitéqu’ilyauraitàtrouverunendroitoùs’intéresseràlaques-
tionqui,pourl’instant,n’esttraitéenullepart,ouquasimentnulle
part,desrefusderegroupementfamilialdefamillesderéfugiésau
motifque,bienqu’ilsaientfaitétatdel’existencedeleurfamilleau
momentdelapremièredemanded’asile,unefoisqu’ilsontobtenu
l’asile,onleuropposequ’iln’yapasdetitred’étatcivil(parexemple
«vousêtestibétain,vousn’avezpasdetitred’étatcivilchinois»).
Jusqu’àprésentonavaitcompris,etceciad’ailleursétéconfirmé
s’agissantd’uncas,nondedemandeurd’asile,maisdeRomespagnol,
parlaCoureuropéennedesDroitsdel’homme,quelesdocuments
attestantd’unionstraditionnellessuffisaient.C’estceque,dansla
moitiédespaysd’Europe,onserefusemaintenantàappliqueralors
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surlelogementdanslespaysissusdel’ex-Yougoslavie,onatraité
d’unproblèmeque,mêmeenétanttrèsdoués,onn’auraitjamais
putraiteràl’occasiondel’examendesrapports:ceproblèmetrès
singulierdesancienstitulairesdetitresd’occupation.LesRoms,onen
parletoujours,maisplusoumoinsrapidement,alorsque,grâceaux
réclamationscollectives,nousavonstraité,dansuncertainnombre
depays,defrontlaquestiondesRoms.Onpourraitdirelamême
chosesurlaquestiondespersonneshandicapées.Elleaussi,onla
traiteengénéralaussisérieusementqu’onpeut,maissinousn’avions
paseularequêteAutismecontreFrance,onn’auraitpaspuregarder
deprèsleproblèmedesautistes.EtenGrèce,M.l’Ambassadeur,
nousn’aurionspaseularéclamationMarangopoulos,l’unedesplus
grossesquenousayonsjamaiseue,avecdesmètresdeproductions
desparties,(jereviendraitoutàl’heuresurcetteréclamationàpropos
delaquestiondelapreuve),nousn’aurionspasétémettrelenez
surleproblèmedepollutionparlelignitedanslesuddelaGrèce.
Donclesréclamationscollectives,c’estciblé.C’estaussipréventif.
JeremerciebeaucoupleHCRdel’avoirfaitvaloir.Etc’estpréventif
autrementquelesontlesdécisions(quiontelles-mêmesunevertu
préventive)delaCoureuropéennedesDroitsdel’Homme;parce
quecelavientplustôtetparcequecelatraitedeproblèmesmoins
marquésd’unedimensionindividuellequenelesontlesaffairesqui
viennentdevantlaCour.

Aprèslesvertus,leslimites:Lapremièrec’estqueles14malheureux
Etats(jediscelaavectoutelaconsidérationquej’aipourlesEtats,y
comprisceluidontjesuisunressortissant,maisjeparlefamilièrement
parcequec’estsouventplusexpressif),les14malheureuxEtats,dis-je,
quiontacceptélaprocédurefontfiguredevictimes.Ilssetrouvent
confrontésàunblitzderéclamationscollectives,alorsquelesEtats
quin’ontpassigné,etbien,ilsnerisquentpasd’ennuis.Cela,c’estun
peuinjuste.Car,mêmesiuneréclamationcollectiveconcernantun
Etatparticulierpeutnousdonnerdesidéespourêtreplusexigeants
surlesrapports,lesidées,onnelesconduirapastrèsloinavecles
forcesquisontlesnôtresetquideviennentinsuffisanteseuégard
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lefairedansmaprécédenteintervention,rendreplusparticulière-
menthommageàlaPrésidentesortante,MmeKONČAR,dontjesalue
ledévouementetletravailremarquablequ’elleaaccomplidurant
toutescesannées.Pournoustousenfin,jeformelevœuquenous
puissionspoursuivrecedialogueend’autresenceintes.

RégisBRILLAT(SecrétaireexécutifduComitéeuropéendesDroits
sociaux)

Pourinformation,ilexisteunepublicationdelaDirectiondu
Monitoringquis’appelle«L’impactréeldesmécanismes»qui
concernel’ensembledesmécanismesrelevantdelaDirectiondes
Monitoringsetqui,paysparpays,fournitunelisteextrêmement
impressionnantedesaméliorationsquisontintervenuesdansles
pays.JecroisqueleConseildel’Europepeutêtreparticulièrement
fierdecesrésultatsextrêmementsignificatifs.

Jean-MichelBELORGEY(RapportGénéralduComitéeuropéendes
Droitssociaux)

Ilsefaittard,et,detoutefaçon,c’étaitunegageurequedetenter,à
partirdedeuxensemblesdedécisionscollectives(dontununpeu
amputécarilyaeu,surlelogement,d’autresréclamationscollectives
quecellescontrelaSlovénieetlaCroatie,ilyaaussieulesréclama-
tionscontrelaFrancedelaFEANTSAetdeATD),c’étaitunegageure,
àpartirdedeuxensemblesdecetype,detenterdetirerunephilo-
sophied’ensembledeladynamique,etdeslimitesdeladynamique,
desréclamationscollectives.Parailleurs,j’aiditdéjàbeaucoupde
chosessuruncertainnombredesujets,etjen’yreviendraipasou
justedefaçonallusive.Ilestpossiblemesemble-t-ilderésumerles
chosesentroistemps:1/Quellessontlesvertusetlesdifficultésde
cetteprocédure?2/Qu’est-cequiestaucœurdusujet,pouréviter
lesmalentendusentrelesEtatsetleComité?Etpuis3/Quellessont,
dansl’avenir,lespistesréconfortantes?

1/Lesvertus.Plusieursd’entrevousl’ontdit,etpasseulementles
membresduComité,c’esttoutd’abordleciblage.C’estleciblage
quifaitladifférenceaveclesrapports.Atraverslesréclamations
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droit,etsiceuxquialimententl’actionsocialedanslesdifférentspays
peuventounons’yréféreretinterpellerlespartiesconcernéesenleur
disantparexemple:«Celafaittrenteansquel’onconstatequeles
droitssyndicauxnesontpasrespectésauRoyaume-Uni;pourquoi
nepasouvrirundébatnationalsurlesujet?».C’estcelaaussi,lerôle
duComité,mêmesilanon-conformitéestunproblèmepersistant.

Enfin,pourcequiestdel’information,jevoudraissaluerd’unepart
l’initiativeduComitédeproposersursonsitelaversionHUDOCde
sestravaux,quisimplifiegrandementlesrecherches,et,d’autrepart,
lapublicationparleSecrétariatduDigestdejurisprudence,quifacilite
luiaussiconsidérablementlatâche.J’ignoresinousenavonsletemps
etlesmoyens,etjenesaistropsil’idéeparaîtintéressante,maison
pourraitsongeràcequeleComité,danslecadredesescyclesde
rapportsetdesesobservationsinterprétatives,metteenavantdes
exemplesdebonnesetdemauvaisespratiques.J’aiconsciencedu
problèmequecelaposecarcelarevient,enquelquesorte,àmontrer
dudoigtcertainsEtats,àadresserdeslouangesauxunsetnonaux
autres,maiscelamesembleimportant.L’unedesfonctionsduComité
insuffisammentmiseenvaleuràmesyeuxestd’êtreuncreusetd’ex-
périencesenmatièredepolitiquesociale.Cescinquantedernières
années,vousavezévaluél’actionmenéeparlesEtatspourgarantir
uncertainnombrededroits;ilvousestarrivédenepaspouvoir
procéderàuneanalysetrèsapprofondie,mais,biensouvent,votre
examenaétéminutieuxetcettesommed’expériencesdevraitêtre
plusfacilementmiseàprofit.IlseraitutilequeleComitélui-même
metteenlumièrelessolutionsquisesontavéréesjudicieuses,enpar-
ticulierdansdespériodesdecrisecommecellequenoustraversons.
Onassistera,d’uncôté,àuneréactionderejetàl’égarddesdroits
sociauxenraisondelasituationfinancièreprécairequeconnaissent
denombreuxpaysenEuropeet,àl’inverse,àunregaind’activisme
delapartdesmouvementssociauxquichercherontàsedonnerles
moyensdedéfendreuneformeminimaled’«Europesociale».

Permettez-moi,pourterminer,deremercierlesorganisateursde
cetatelier.Jevoudraisaussi,n’ayantpaseulaprésenced’espritde
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lespartenairessociauxn’ontpassollicitélamiseenœuvred’undroit
donnéquifiguraitdanslaCharteetl’organisationréclamante–qui
n’avaittechniquementaucunintérêtàl’affaire–étaitvenuedeman-
deràl’Etatd’appliquercedroitmalgrél’inactiondessyndicats.Par
lasuite,cesmêmessyndicatsn’ontpasfaitusagedeladécisiondu
Comitélorsdesnégociationscollectivesavecl’Etat,commeonaurait
pul’espérer.

Toujourssurlaquestiondelacommunication,jenedoutepasque
chacundenousautourdecettetable,quiquenousreprésentions
–unEtat,uneONG,leComité,leSecrétariat–voudraitqueceméca-
nismedecontrôledelaChartesoitencouragéetquelesdécisionsqui
ensontissuessoientmieuxconnues.JepensequelerôleduComité
desMinistresestabsolumentcrucial,maisj’ignoreparquelsmoyens
améliorerlesrésultatsdesonaction.Malgrélesaccentsqu’ontpris
certainesinterventions,j’aienviededireauxmembresduComité:
«Nedésespérezpas».Pouravoirtravailléavecd’autressystèmesde
protectiondesdroitsdel’homme,commelesystèmeinteraméricain,
jesaisquel’ontrouvecertainesconstancesquipeuventsurprendre.
Qu’ils’agissed’untribunal,d’unorganequasi-judiciaireoud’une
autreformedemécanisme,ilsontencommundebutersurlegrave
problèmedel’exécutiondesdécisions,problèmequiaégalementété
observépourlaCharte.AuConseildel’Europe,l’extraordinairesuccès
delaCouraeuuneffetperversencequel’onatendance–àtort–à
enfaireunpointdecomparaisonpourtouslesautresmécanismes
decontrôle.Pourtant,laprocéduredesrapportsestensoibienplus
intéressantequ’onneveutgénéralementl’admettre.Jecroisqu’ilne
faudraitpasaffirmertroprapidement,commeonl’afaitici,queseule
laprocéduredesréclamationscollectivesvapermettred’avancer.
Ellevasansaucundoutedynamiserlesystèmeetcontribueraàen
accroîtrelavisibilitéàcertainségards;pourautant,leConseilde
l’Europesedoitdedéfendrelescinquanteannéesdepratiquedu
dialoguesocialquel’onavusedéveloppergrâceauxtravauxdu
Comité.QuelesEtatssuiventounonlesrecommandationsetles
conclusionsdeconformitéoudenon-conformité,cen’estpasleplus
important.Cequiimporte,c’estdesavoirsil’onveutounondirele
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lespolitiquesenlamatière;ils’agitlà,àmonsens,d’unedisposition
totalementrévolutionnairequecontientlaCharteetquel’onne
retrouvedansaucuneautreconventioninternationalerelativeaux
droitsdel’homme.Malheureusement,cetarticleestsouventignoré
parlesEtatset,pourêtrehonnête,parlasociétécivileégalement.
Danslaréclamationno30FMDHc.Grèceparexemple,l’Etatacertes
affirméqu’ilrecueillaitetpubliaitrégulièrementdesdonnéesenvi-
ronnementales,maisnilaFondationMarangopoulosnid’autres
ONGgrecquesn’ontpuavoiraccèsauxdonnéesprétendument
disponibles.Sansentrerdansledétail–cen’estpaslebutdecette
réunion–,jetienscependantàsoulignerquelacollecteetladiffusion
d’informationsparlespouvoirspublicssont,dansnombredepays,
loind’êtreexemplaires.

Lepremierpointsurlequeljevoudraisrevenirconcernelaquestion
quiaétéposéeàplusieursreprisesdéjàaujourd’hui:pourquoiles
ONGn’enfont-ellespasdavantage?Diversesraisonsontétéavancées
pourexpliquerlafaibleimplicationdecertainesONG,maisilenest
unequin’apasétécitée,àsavoirlacapillarité.Lesorganisationshabi-
litéesàsoumettredesréclamationscollectivesnesontpasnécessai-
rementdesONGdegrandeenvergureetnepossèdentpastoujours
lacapillaritérequisepourpointerdudoigtcertainsproblèmesavec
autantd’efficacitéquenouslevoudrionsquelquefois.

Unautreaspectquiaétéévoquéplusieursfoisportesurlaquestion
desavoirpourquoilesorganisationsnesoulèventpasplussouvent
despointsabordésparlaChartesocialeetnefontpasvaloir,devant
lesjuridictionsnationales,lesdécisionsrenduesparleComitéenla
matière.Danscertainesaffaires,enparticuliercellesquitouchentau
droitdutravail,ceseraitrelativementfacile.Maisilenestbeaucoup
d’autres–notammentenmatièred’environnementetdepolitique
sociale–oùilleurseraittrèsdifficiledesaisirl’appareiljudiciairede
cesquestionscarellesn’ontpaslacapacité,auniveaulocal,desaisir
lesinstancesnationales.Deplus,cellesquiseraientenmesuredele
fairepourraientnepaspartagerlesmêmesintérêts.Celavautparfois
mêmepourlessyndicats:ainsi,danslaréclamationcollectiveno30,
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Chaquemécanismeforgesonpointdevueenempruntantàd’autres
mécanismesdecontrôle.EncequiconcerneleCommissaireaux
droitsdel’homme,laplupartdesesinformationsproviennent–le
ComitédesMinistress’enestfaitl’écho–d’ONGsquinesontpas
exemptesdetoutreproche;cefaitaétédémontréàdemultiples
reprisesetnousdevrionsyêtretrèsattentifsneserait-cequepour
desraisonsdecrédibilité.

Madeuxièmeremarqueconcernel’affirmationdeM.SWIATKOWSKI,
quejeréfute,selonlaquellelesRomsconstituentuneminorité.C’est
delàquevientlemalaiseetc’estprécisémentlaraisonpourlaquelle
laségrégationdesRomssepoursuit,carnousrelayonsauprèsdes
citoyensl’idéequ’ilsfontpartied’uneminoritéetnonpasqu’ilssont
l’égaldesautresetdoiventêtretraitéscommetels.Telestnotrepoint
devue,etc’estainsiseulementquenouspourronslesintégrerdans
nossociétés,pourlebiendetous.Dansmonpays,nousnelesper-
cevonspascommeuneminorité.

MATTHIASSANT’ANA(représentantdelaFédérationInternationale
desLiguesdesDroitsdel’Homme(FIDH))

AprèscequevientdedéclarerM.DENDOULIS,ettoutensachantque
nousnesommespasicipourréexaminerlesréclamations,jemesens
tenuderépondreauxaccusationsselonlesquellesleComité«forge
sonpointdevueenpuisantsesinformationsauprèsdesONG».
Entantquereprésentantdel’uned’entreelles,jeconsidèrequela
positionduGouvernementgrecn’estguèrecrédible:noussavons
tousquedenombreuxEtatsomettent,tantdansleursrapportsque
danslesdébatscontradictoires,defournirlesinformationsquileur
sontdemandéesparlesorganisationsréclamantesouparleComité.
SileComités’enremetauxdocumentsetdonnéesdesONG,cen’est
paspourleplaisir,maisplutôtparcequ’iln’apaslechoix:ceuxqui
devraientrecueillir,analyseretpubliercesinformations–c.-à-d.les
autoritésnationales,leplussouvent–nelefontpasoulesrensei-
gnementsqu’ilsfournissentmanquentquelquepeudetransparence.
Ainsi,l’article31delaCharteobligelesEtatsàrecueillirdesinfor-
mationsconcernantl’exclusionsocialeafindepouvoirmieuxcibler



56

L’intérêtdevotreComité,c’estqu’ilestsaisid’unequestionbeaucoup
plusgénérale.Ilpeutdoncréglerlaproblématiqueposéedemanière
beaucoupplusgénéralequenepeutlefairelaCour.Laquestiondu
délaidetraitementseposeaussietdoitêtrepriseencomptedans
unestratégiecontentieuse.AvantdesaisirlaCEDHouvotreComité,
ilfauttoutmettredanslabalanceafindefairelebonchoix,ycompris
lapossibleduréedelaprocédure,quiestunpointàvotreavantage.

Uneremarquesurlacohérenceentrelesdifférentesjuridictions:le
travailduHCR,ausoutiendevotreComitécommedescourseuro-
péennesounationales,c’estd’assurerlacohérencedesdécisionsde
touscesorganesaveclesinstrumentsquinousintéressent,àsavoir,
notamment,laConventionrelativeaustatutderéfugiéde1951.Nous
devonsfaireensortequelesinterprétationsdonnéesparlesdiffé-
rentsorganescorrespondentàcellesquisontdonnéesparleHCR.

Unedernièrequestionouverte:leHCRestintervenu14foisàcejour
devantlaCourdeStrasbourgentantquetiersintervenant.LeHCR
estentraind’intervenirpourla1refoisdevantlaCourdeLuxembourg
entantqu’AmicusCuriae.LorsqueleHCRintervientc’estausoutien
nonpasd’unEtatoud’unréclamantmaisbiendelaformationde
jugement.Laquestionquejevoudraisposeràtouslesintervenants
quecesoitlespossiblesréclamants,lespossiblesdéfendeursetau
Comitéestlasuivante:dansquellemesureest-cequ’ilseraitpertinent
etfaisabledeprévoirunmécanismedetierceinterventiondevant
votreComité?Etdansquellemesureest-cequecelapourraitêtreà
l’ordredujour?

AthanasiosDENDOULIS(ReprésentantPermanentdelaGrèceauprès
duConseildel’Europe)

Jevoudraissimplementrevenirsurl’unoul’autrepointsoulevédans
lesobservationsquevientdeformulerM.SWIATKOWSKI.

C’estlàprécisément,jeledisais,quelebâtblessedanscette
Organisationetdanssesmécanismesdecontrôle:ilesttrèsrare
quechaquemécanismedecontrôleaitsapropreperceptiondela
situationsurleterrain.



55

desDroitssociauxetleConseildel’Europeontpardéfinitionun
motàdireencettematière;parconséquent,ledialoguestructuréet
constructifentrelaCourdel’UnionetleComitédevient,toutcomme
celuientrel’UnionetleConseil,unélémentdelaréponseefficaceà
cesdéfis.Merci.

Jean-EtienneKAUTZMANN(ReprésentationduHautCommissariat
pourlesRéfugiés(HCR)del’ONUàStrasbourg)

Jevoudraisd’abordremercierleComitéetsonSecrétariatd’avoir
invitéleHCRàparticiperàcetatelier.LeHCRn’entreeneffetpas
dansledialogueentrelestroisbranchesdumécanisme:leComité,
lesEtatspartiesetlespotentielsréclamants.Noussommesunobser-
vateurextérieur.Jevoudraisensuitesoulignerlaconfiancedontle
ComitéarécemmentfaitpreuveenverslestravauxduHCRdans
l’unedesesdécisions.Celaagrandementcontribuéàlavisibilitéde
ladécisionauseinduHCR.Lescollèguessurleterrain,danslesEtats
concernés,montrentunintérêttrèsfortpourvosdécisionsenpar-
ticulierlorsqu’ellesreprennentnostravaux.Ceciestd’autantplusle
casqueleHCRestentraindedévelopperunestratégiecontentieuse
auniveaueuropéenetanommérécemmentuncoordinateurdans
cetteoptique.LemoisdernierleHCRainclusdanscettestratégie
contentieusevotreComitéetsajurisprudence.L’objectifdecette
stratégieestd’intervenirdevantlesjuridictionsnationales,mais
égalementdevantlaCourdeStrasbourgetlaCourdeLuxembourg
lorsquelecontentieuxsoulèvedesproblématiquespertinentespour
laprotectiondesréfugiés,desdéplacésetdesapatrides.Acetégard,
votreComitéestdoncobservédemanièredeplusenplusattentive.
VotreComitéestvraimentperçudupointdevueduHCRcomme
unmécanismecomplémentairedeprotectiondespersonnesqui
tombentsousnotremandat,ainsiquepeuventl’êtrelaCourde
LuxembourgoucelledeStrasbourg.Pourrebondirsuruneremarque
quivientd’êtrefaitesurlecontentieuxdemassesoumisàlaCour
deStrasbourg,leproblèmedececontentieuxestqu’ilestsouvent
régléparuneaffairepiloteetquecetteaffairepilotepeuttrèsbienne
pasêtretotalementadéquatepourréglerlatotalitéducontentieux.
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Roms.LaCourn’esteneffetpaséquipéepourtraitercesquestions,au
moinspasdanslesdélaisquis’imposentetn’apasderôlepréventif,
alorsquec’estprécisémentdecetaspectpréventifdesviolations
quenossociétésontbesoin.Ilfautdoncchercherunealternativeà
l’éventualitéd’uneavalanched’affairesquipourraientarriverdevant
laCour,nonpassouslaformede«classaction»maissouslaforme
derequêtesindividuellesetleComitéeuropéendesDroitssociaux
grâceàlaprocédurederéclamationscollectives,étantplussouple,
plusrapideetplusaccessible,mesembleconstituerunetellealter-
native.Ceciestunpointimportantàétudierdanslaperspectivedu
50eanniversairedelaChartemaisaussidansleprocessusdusuivi
delaconférenced’Interlaken.

Commentexploiterpleinementlesrésultatsetlaprocédurederécla-
mationscollectives?C’estunequestionquis’adressed’abordaux
réclamants:Unestratégiederéclamationscollectivesest-ellesouhai-
table,voirenécessaire?Celaimpliqueunecoordination,orlacoor-
dinationcoûtedutemps,del’argentetdel’énergieetprésuppose
untransfertdeconnaissancesetdeknow-how.Maiscettequestion
s’adresseaussiauxEtatsmembresetauConseildel’Europeentant
qu’organisationintergouvernementale.Ilfautsurcepointrappeler
quelesdroitsdel’hommenes’arrêtentpasàlaCoureuropéenne
desDroitsdel’homme,qu’ilexisted’autresproblèmesdedroitsde
l’hommequitouchentparfoisdesmassesdegensbeaucoupplus
importantesetqu’ilenvadeladeepsecuritydenosdémocraties,
commelesouligneleSecrétairegénéral.Ceciimposeunepolitique
pluspointue,plusfocalisée,plusvirulentedepromotiondesdroits
sociauxdelapartdel’Organisation.

Enfin,ilfautaussivoircommentcetteprocédurevas’articuleravecle
développementd’unejurisprudenceéventuelledelaCourdejustice
del’UnioneuropéennesurlabasedelaChartedesdroitsfondamen-
tauxlaquelle–faut-ilencorelerappeler?–s’inspiredirectementde
laChartesociale.LaCourdejusticedel’Union,aveclaCommission,
leConseiletleParlement,développeralesprincipesd’unepolitique
quiviseàrépondreauxdéfisdenossociétés.LeComitéeuropéen
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Ilnefaitpasdedoutequelesréclamationscollectivessontlemoyen
leplusimportantpourcontrôlerlamiseenœuvredesobligationsdes
EtatspartiesàlaCharte.Sionfaisaitunbilan,onverraitquelesrécla-
mationscollectivesontcontribuéàundéveloppementimportant
del’interprétationdesdispositionsdelaCharteetdesobligations
concrètesdesEtatsmembresauregarddelaCharteparunexamen
concretdelafaçondontcesdispositionssontappliquéesàdessitua-
tionsprécises.Ilenestrésultéunimpactplusimportantquecelui
delaprocéduredesuividesrapports.Cen’estdoncpassansintérêt
devoir,danslaperspectiveaussidu50eanniversaire,commentles
élémentspositifsdumécanismederéclamationscollectivespeuvent
êtredéveloppésparuneapprochestratégiquedetouteslesparties
prenantes:lesEtats,leConseildel’Europeentantqu’organisation
internationale,leComitéeuropéendesDroitssociaux,lesorgani-
sationsréclamantes.Ils’agiradevoircommentcemécanismepeut
êtredéveloppédavantage,commentonpeututilisersonexpérience
danslecadredumécanismedesrapportsetcommentcertainspro-
blèmesidentifiéspeuventêtredépassés–jepensenotammentau
suiviefficacedesdécisionsduComitéeuropéendesDroitssociaux
parleComitédesMinistresetparlesEtatsmembres.

Jesuisprofondémentconvaincu,quedanslesannéesàvenir,nous
auronsdeplusenplusdequestionsquitoucherontlesdroitssociaux.
Cen’estpasseulementuneffetdelacrisemaisaussil’effetdes
changementsdenossociétés,quecesoitparcequeleurcompo-
sitiondevientplusdiverse,maisaussiàcausedeleurvieillissement.
Commentcessociétésvont-ellesmettreenœuvrecesgaranties
minimalesquesontlesdroitssociaux,commentvont-ilsêtreplus
intégrés,pluscohérents?Lesconflitsquivontêtregénérésdansce
domaine,quecesoitdesconflitsd’ordresocialoujuridique,vont
êtrecanalisés,d’unemanièreoud’uneautre,versdesinstitutions,y
compriseuropéennesetinternationales.Ilmesemblequ’ilestdans
l’intérêtdetousdenepaslaissercesconflitsprendrelaformede
litigedevantlaCoureuropéennedesdroitsdel’hommecomme,par
exemple,c’estlecasdesaffairesconcernantl’éducationdesenfants
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estbienconscientquecertainsdroitssontentourésdegaranties.Le
problèmevientdecequeceuxquiappartiennentaugroupeminori-
tairenepeuventlesexercer.Etc’estlàtouteladifficulté.Ilfautqueles
gouvernementsmettentàdispositiondesintéressésdesservicesgra-
tuitsquileurpermettentsimplementdemieuxcomprendrecequ’il
enestetdes’opposeràcesdécisionsfranchementdiscriminatoires.

RüçhanIIK(MembreduComitéeuropéendesDroitssociaux)

Jen’aipaseul’occasiondeprendrelaparolelorsdelapremièreses-
sion,maisilexistedessimilitudesentrelesdeuxaffairesdanslafaçon
dontontétépenséeslesdécisionsduComitésurlebien-fondédes
réclamations.Ilnes’agitpasd’unproblèmed’interprétation–ellene
changepas.Surleproblèmedulogement,parexemple,pourlequel
l’article31aétéinvoqué,ons’aperçoitquelateneurdesdécisionssur
lebien-fondén’acesséd’évoluerdansunsenspositif.Celaressorttrès
clairementlorsquel’oncomparelenombredemots-clésutilisésdans
cinqousixréclamationsquiconcernentessentiellementlesmêmes
ONGouquiportentsurlaquestiondulogementdansdifférentspays.
LeComitéaélargisonapproche:ilcommenceàneplusvoirseule-
mentleproblèmedulogementcommeunequestionquiconcerne
lafamilleetlesmembresquilacomposent;ill’envisageaussisous
d’autresaspects,àsavoirlelogementproprementdit,l’insalubrité,
l’expulsion,lesconditionsdevie,sansoublierlesdifficultésdessans-
abriquiviventseuls–foyersd’accueilouconstructiondelogements
sociaux,etattributiondeceslogements.Cesontlàautantdetermes
nouveauxquel’ontrouvedanslesdécisionsduComité,surlesquels
j’attirel’attentiondesgouvernementscommedesONG;ilsdevraient
indiquers’ilssouscriventàcettefaçondeprocéder,quiconsisteà
nepassecantonneràlanotionétroitedelogementsdestinésaux
famillesetàexamineraussilasituationdeceuxquiviventseuls,à
toutâgedelavie–ycomprisdurantlavieillesse.

ChristosGIAKOUMOPOULOS(DirecteurdesMonitorings,Direction
GénéraledesDroitsdel’hommeetdesAffairesjuridiques,Conseilde
l’Europe)

Jevoulais,àl’occasiondesquestionsquiontétéposées,fairequelques
réflexionsgénérales.
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AndrzejSWIATKOWSKI–(VicePrésidentduComitéeuropéendes
Droitssociaux):

Permettez-moi,Monsieurl’Ambassadeur,depréciserquenousne
nousoccuponspasseulementdecequisepasseenGrèce.Selon
leschiffresdonnésparleCommissaireeuropéen,ondénombrerait
265000Romsdansl’Unioneuropéenne.L’affairedontnousavons
étésaisisdénonçaitlefaitquelapromessed’aménagerunecen-
tainedenouveauxsitespouraccueillirdesRomsetd’yconstruire
4000nouveauxlogementsavaitfinalementaboutiàlaréalisation,en
toutetpourtout,dequatrecampementspermanentscomprenant
185maisons.Peuimportedesavoirsinousnoussommesounon
limitésàexaminerlaréclamationintroduiteparcetteassociation
internationaleafindedéfendrelesintérêtsdelaminoritéethnique;
cequicompte,c’estdenepastraiterlesRomscommetoutunchacun
enEurope.Jen’aipasditdansmoninterventionque,pourpeuque
l’ondonneauxRomsunechance,ilsvivraientcommenous,comme
vousetmoi,commetousceuxquisonticiprésents;j’aiditquenous
devionsnousintéresseràleursortetlesallégationssoulevéesdans
lesaffairesmettantencauselesautoritésfrançaises,italienneset
grecquesviennentdecequ’ellescherchentàtraiterlesRomscomme
lerestedelapopulation,qu’ellesqualifientsimplementde«majo-
ritaire»,etnoncommelegroupeminoritaireleplusimportant.

Cequinousdistingue,c’estquenousn’avonspaslamêmeinterpré-
tationdelanotiond’égalitédeschances.JemeréféreraiiciàAristote,
pourquiilfauttraiterlesindividusdemanièreparfaitementégaleà
conditionqu’ilssoientréellementégaux.Nousnousdevonsdetrai-
terdifféremmentceuxquiontsubidanslepasséetcontinuentde
subir,aujourd’huiencore,desdiscriminations,etnousexigeonsdes
gouvernementsdesEtatsmembresduConseildel’Europequ’ilsles
traitentautrement.Nousnelesencourageonspasmêmeàmettreen
placeunesortedetraitementpréférentiel,àl’imagedelapolitique
qu’avaitmenéeensontempslegouvernementdeJohnFitzgerald
KennedyauxEtats-Unisafindedonnerleurchanceauxminorités
noiresdiscriminées.Pourcequiconcernelesexpulsions,leComité
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FreekSPINNEWIJN–(Directeur,Fédérationeuropéennedes
AssociationsnationalestravaillantaveclesSans-abri(FEANTSA))

Nousdevonsnousattacherdavantageàfaireensortequelesdéci-
sionssoientsuiviesd’actionsconcrètes.Maiscesactions,ilnousfaut
lesmenerensemble.Nousnedevonspassous-estimerleslimites
denoscapacitésentermesdesavoir-faire,deréseaux,ouencorede
financementdontdisposentlesONGeuropéennescommecellepour
laquellejetravaille.Nousnesommespas,jelerépète,unréseaud’ex-
pertsjuridiquesàl’imagedeceluidemoncollègue;nousregroupons
desprestatairesdeservicessociauxetnousaimerionsconstituerun
réseaud’expertsjuridiquesquipuissenttraduirelajurisprudenceet
l’intégrerdanslesprocédurescontentieusesnationales,maiscela
nécessitedutempsetdel’argent.M.BRILLATsaitquenousavons
récemmentprisuneinitiative,aprèsl’expérience–positive–que
nousavonsacquiseàl’issuedenosdeuxréclamationscollectives:
nousavonscrééunréseauquenousavonsbaptiséHousingRights
Watch.L’idéeesticiderassemblertousceuxquimaîtrisentlespro-
cédurescontentieusesauniveaunationalafinqu’ilsexploitentla
jurisprudenceeuropéenne,maiscen’estpassimpleetilfautdes
moyens.SileConseildel’Europevoulaitaiderdesorganisations
commelaFEANTSAàmettresurpiedcegenrederéseaux,celaferait
indubitablementunegrandedifférence.Unemesuresansdouteplus
simpleàmettreenœuvreseraitd’améliorerlacommunicationdes
décisionsetdemieuxlesfaireconnaître.

Telestlesentimentquejetiredemonexpérienceenlamatière,et
ilsepeutqu’ilyaitauConseildel’Europedesobstaclesquejene
devineounecomprendspasparfaitement.Lefaitestqu’entermesde
communication,monorganisations’estsentiebienseulepourfaire
connaîtreaupubliccesdécisions.Peut-êtrel’issuedesréclamations
collectivespourrait-ellefairel’objetd’unestratégiedecommunica-
tionplusdéveloppée–celaferaitégalementunegrandedifférence.
LaprésencedesONGautourdecettetablemontre,mesemble-t-il,
quenoussommesdésireuxd’intensifiernoseffortspouraméliorer
lesuividesdécisions,maisilesttrèsdifficiled’agirseul.
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pays,tousmesvœuxderéussite.Jenem’engageraipasdansun
débatdefond,carmesautoritésferontconnaîtreleurpositionen
tempsvouluauComitéconcernantlaréclamationencause;qu’il
mesoitsimplementpermisderépondreauxpointssoulevéspar
M.SWIATKOWSKIàproposdelaréclamationno49.

JecommenceraiparlaquestiondesRoms,actuellementsicontro-
verséeenEurope.ChacunsaitquelesRomsneformentpasungroupe
homogèneauniveaueuropéen,voiredansunmêmepays.C’estle
casenGrèce,oùlesRomsneviventpastousdansdescampements.
Enréalité,seuleunetrèspetiteproportionpréfèrehabiterdansdes
campementsetnesouhaitepass’intégrer;ilestsurprenantquele
Comité,quiestaufaitdelasituationdanstouslesEtatsmembres,
sembleignorercetaspect.Jevoudraisvousrelater,àtitred’exemple,
cequis’estpasséilya3ansdanscertainscampementsenGrèce.
LesautoritésavaientmisàladispositiondeRomsquivivaientdans
descampementsquelque350logementsdanslabanlieuedePatras
etenviron700autresenpériphériedeVolos;unmoisaprèss’yêtre
installés,ilaétérapportéquelesRomsauraientpilléetvidéces
habitations,etvendusurlesmarchéscequ’ilsavaientainsirécupéré,
ets’étaientréinstallésdanslescampementsCelanesignifiepasque
nousnedevionspastoutfairepourtenterdelesconvaincredes’inté-
grer,maisils’agitd’unaspectduproblèmequ’ilconvientdeprendre
enconsidération.Maisjesuisconvaincuquelaréponsedétailléeà
votredécisionseraportéeàvotreattention.

Ledeuxièmepointquevousavezsoulevéconcernelesexpulsions.
EnGrèce,commedanstoutpaysdémocratique,aucuneexpulsion
nepeutintervenirsansunedécisiondejusticeetqueceluiquifait
l’objetd’unetellemesureordonnéeparuntribunalaparfaitement
ledroitdefaireappeldecettedécision,commechaquecitoyenet
chaqueêtrehumainquisetrouve–dumoinspourcequiconcernela
Grèce–surleterritoiregrec.C’estlàaussiunpointdontvousdevriez
tenircompte.Maisjesuissûrquelesamplesexplicationsenréponse
àvotredécisionserontprisesenconsidération.
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maisaussipourlessuccèsobtenus.J’aimeraisbienaussien
discuteravecdesreprésentantsdessyndicats,puisquelessyn-
dicatsdanschaquepaysdoiventfairecetteœuvredepublicité
delaCharte,depublicitédelajurisprudenceduComitéetde
soutenirdansdeslitigesindividuelslesdifférentstravailleursau
momentoùilsréclamentdesdroitsquisontdéjàétablisdans
lesdécisionsduComité.Jecroisquenousdevonsfaireuneffort,
uneffortcommunpourquelaChartesoitmieuxconnue,tout
commel’activitéduComitéentantqu’organe,paslesmembres
quilecomposent,puisquecelachange;leshommespassentles
grandesdécisionsrestent.Cequiestimportantc’estd’achever
cechemin,cecheminentredesdécisionsquasijudiciairesetles
effetsdecelles-cipuisquenousavonsdesexercicesdevirtuo-
sitéquin’aboutissentpratiquementàrien.Nousnepouvons
pascondamneràdescompensations,utiliserlesdécisionsdes
réclamationscollectivespourobtenirdesdommagesetintérêts,
descompensationspourchaquepersonnequifrappéeparla
législationcontraireàlaChartesociale.

Jecroisquecelavautlapeine,quecelavautuneffortcommunpuisque
c’esttrèsencourageant.JeféliciteunefoisdepluslaPrésidente
d’avoirchoisiceThème1surledroitaulogement:l’exempledes
réclamations.Jecroisquec’estlemoyenderendrelaChartevivante;
pasàtraverslesystèmederapportsmaisàtraverslesréclamations
collectives.Nousdevonstousfairedeseffortsafinquebeaucoupplus
d’EtatsratifientleProtocoleconcernantlesréclamationscollectives
puisquelamatièrevivantedelaChartesocialesetrouveessentiel-
lementdanscemécanisme.

AthanasiosDENDOULIS(ReprésentantPermanentdelaGrèceauprès
duConseildel’Europe)

Jevoudraistoutd’abordsaisirl’occasionquim’esticidonnéepour
féliciterMmeKONČARduremarquabletravailqu’elleaaccomplien
tantquePrésidenteduComitéetpourluiadresser,aunomdemon
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unegrandefractureentrelasoliditédesargumentsdelajuris-
prudenceduComitéetleseffetsdesesdécisions.Toutecette
jurisprudence,quiestbienfondée,quirépondauxexigenceset
auxbesoins,n’apratiquementaucuneffet.Onn’aboutitpasàdes
résultatsconcrets.Pourquoi?Lapremièreréponseestqu’ilya
unetimiditémêmedesorganisationsnon-gouvernementalesde
fairevaloir,entantquedroitsubjectif,dansdeslitigesindividuels,
lessolutionsobtenuesdanslesréclamationscollectives.

–Ladeuxièmequestion:ilyabeaucoupdelégislations,pra-
tiquementtoutesleslégislations,oùilyadeuxdispositions
fondamentales.Lapremière,estquel’ordrejuridiqueinter-
national,encequiconcernelesdroitsdel’homme,aprimauté
surl’ordrejuridiqueinterne.DanslaConstitutionroumaineun
articleditexplicitementça.Deuxièmement,commentest-il
possible,quedevantlejuge–etnotreamiefrançaisenousle
disait–onnepuissepasinvoquerlajurisprudenceduComité
quicomplèteuntraitéinternational,laChartesociale,ratifiéepar
l’Etatquiestmisencause?Déjà,danslapratiquedenospays,
oninvoquedevantlejugedepremièreinstancelesdécisions
delaCoureuropéennedesdroitsdel’homme,etcellesdela
Coureuropéennedejustice.Pourquoinepasinvoqueraussi
lajurisprudenceduComitéquicomplèteuntraitéqui,parla
ratificationfaiteparchaqueEtat,estdevenupartiedel’ordre
juridiqueinterne?Pourquoipas?Monsentimentestquele
Comitétravaillebienetjenefaispasdeprosélytismeici.Ilya
certesencoredeschosesàaméliorermaisiltravaillebienetles
décisionssontunmiroirquireflètetrèsbiencequ’ilfait,dans
lesensdel’espritdelaCharte.D’unautrecôtéilyal’obligation
defairevaloir,fairedelapublicité,d’avoirl’appuiduConseilde
l’Europe,beaucoupplus,puisqu’onneconnaîtpaslaCharte
sociale.Onnelaconnaîtpas.M.ledéputéenestuntémoin
vivant,maisiln’osepasledire.D’unautrecôté,jetiensàféliciter
lesplaignantspasseulementpourleurcourage,passeulement
pourlacompétencemanifestequirésultedevosréclamations,
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RégisBRILLAT(SecrétaireexécutifduComitéeuropéendesDroits
sociaux)

Jevousremerciepourcetteprésentationdedécisionsextrême-
mentcomplexesmaisquimontrenttoutel’importanceettoutela
complexitédesDroitsdelaCharte.Avantquel’oncommence,je
voudraisprésenterdesexcusesàM.ATHANASSIUdenepasluiavoir
donnélaparoletoutàl’heurepuisqu’ilvoulaitlaprendreetqueje
luiavaisdemandédepatienterunpetitpeu.

AlexandruATHANASSIU(MembreduComitéeuropéendesDroits
sociaux)

Jevoulaisparleravantlapausemaisincitéparlediscoursdenotre
collègueM.SWIATKOWSKIsurlaquestiondesRoms,jevaisajouter
quelquechoseentantquerapporteurdansuneréclamationdela
FédérationinternationaledesDroitsdel’Homme(FIDH)contrela
Belgique.Bienentendu,lesujetestbrûlantetcommeonditenFrance
«lessujetsbrûlantssontàprendreavecfroideur».Donclaquestion
desRomsposebeaucoupdeproblèmes.Maisjecroisquel’intérêt
decetterencontre,estderassemblerd’uncôtélesréclamants,d’un
autrecotélesEtatsquisedéfendentetd’untroisièmecôtélesjuges.
Cetypededialoguetripartiteestextrêmementutilepourmieux
seconnaître,pourvoircommentlajurisprudenceduComités’est
développéeetmêmes’estconsolidée.Acetégard,jeveuxrendre
hommageàmontouràlaPrésidentequi,malheureusement,nous
quittedansquelquesjours,dupointdevueinstitutionnelpasdu
pointdevuehumain,bienentendu.Elleseratoujoursdansnosâmes
dansunepositionbienpréciseoùl’appréciationsecombineavecles
bonssentimentsqu’ellenousinspire.

LeComité,mêmes’ilestpeumisenvaleuretpeuvisible,aconsolidé
unejurisprudenceassezforte.AinsilaCoureuropéennedejustice
acommencéàobserverlajurisprudenceduComité.Decepointde
vuejevousinviteàréfléchirauxaspectssuivants:

–Premièrement,pourquoiunorganismequiafaitvaloirsavir-
tuositéresteuneœuvreinachevée?Monsentimentestqu’ilya
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privéeetfamilialedesintéressés(paragraphe126).Ilareprochéaux
autoritésitaliennesdetolérerlerecoursàdesproposetdiscourspoli-
tiquesxénophobesàl’encontredesRomsetdesSintis.Contestéespar
l’organisationréclamante,lesmesuresdesécuritéauxquellesavaiteu
recoursleGouvernementitalienavaientinstauréuncadrejuridique
discriminatoirequiautorisaitmêmel’expulsiondecitoyensitaliens
ouderessortissantsd’autresEtatsdel’UEd’originerom(paragraphe
158).LesmembresduComitéontconsidéréàl’unanimité,ens’ap-
puyantsurleshuitmotifsjuridiquesénoncésauparagraphe162de
ladécisionsurlebien-fondédelaréclamation,queleGouvernement
italienavaitenfreintlatotalitédesdispositionsinvoquéesdelaCharte
–article31§§1à3,article16,article19§§1,4et8,article30etarticleE.

Pourterminer,permettez-moisimplementderappelerquelesRoms
formentlaplusgrandeminoritésurleterritoireeuropéen.Lesévéne-
mentsquionteulieurécemmentenFrance,avecledémantèlement
deplusieurscentainesdecampementsofficielsetlareconduiteàla
frontièrederessortissantscommunautairesprincipalementorigi-
nairesdeRoumanieetdeBulgarie,ontsuscitédevivesréactionsde
lapartdesautoritésdel’UE.Dansundiscoursprononcéle20octobre
decetteannée,laCommissaireeuropéenneàlaJustice,auxDroits
fondamentauxetàlaCitoyennetéalancéunmessagelimpide:l’in-
tégrationdesRomsenEuropenepeutplusattendre,a-t-elledéclaré,
avantd’ajouter:«DonnonsauxRomsledroitd’étudier,etilsappren-
dront;donnons-leurunechancedetrouverunemploi,etilstravaille-
ront».Alors,donnons-leuraussiunechancedevivredanscesaires
d’accueilspéciales,oudonnonsàceuxquineveulentpasconserver
leurmodedevielachancedesesédentariser,etabstenons-nousde
toutediscriminationàleurégard.

Lesréclamationscollectivesquejeviensdementionneretquitraitent
desdroitssociauxdesRomsmontrentàl’évidencequeleComitéeuro-
péendesdroitssociauxprésidéparnotrecollèguePoloncaKONČAR
contribuetrèsactivementàl’intégrationetaubien-êtredesRoms
enEurope.
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migrantsromsétaientindubitablementaffectésparl’absencede
réactiondesautoritésfrançaises.LesmembresduComitéontdonc
unenouvellefoisconcluàl’unanimitéqu‘ilyavaiteuviolationde
touteslesdispositionsdelaCharteinvoquéesdanslaréclamation.

Dansladernièreaffaire,àsavoirlaréclamationno58forméeparle
COHRE(Centresurlesdroitsaulogementetlesexpulsions)contre
l’Italie,leComitéaeuàseprononcersuruneviolationdesarticles16,
19§§1,4et8,30,31§§1,2et3,etEdelaCharterévisée.Leréclamant
affirmait,sousl’angledel’articleEcombinéàl’article31,quelesRoms
vivaientendeslieuxmarquésparl’exclusionsociale,dansdescondi-
tionsdéplorables,àl’écartdurestedelapopulation,etceenraison
des«mesuresdesécurité»misesenplaceparleGouvernement
italien.PourleComité,lesconditionsdeviedesRomss’étaientdété-
rioréesàlasuitedel’adoptiondecesmesures.Ilaestiméquecette
situationconstituaitunestigmatisationetuntraitementdiscrimina-
toire.S’agissantdelaviolationdel’articleEcombinéàl’article31§2,
leCOHREsoutenaitquelesmesuresdesécuritéavaientconduità
uneaugmentationdunombred’expulsionsetdesactesdeviolence
visantdescampementsRomsetSintis.AuxyeuxduComité,ces
expulsionsavaientétéopéréessansquesoitrespectéeladignité
despersonnesconcernéesetsansqueleursoientproposéesdes
solutionsderelogement.Concernantlaviolationdel’articleEen
liaisonavecl’article31§3,leréclamantreprochaitauxautoritésita-
liennesleurincapacitéàmettreàladispositiondesRomsetSintisdes
logementspermanentsd’unequalitéacceptable.LeComitéaestimé
queriennepermettaitd’établirqueleGouvernementaprisdes
mesurespositives;lesautoritésitaliennesn’avaientpasdémontré,
nidanslaprocédureécritenilorsdel’auditionpublique,avoirfaitun
quelconqueeffortpourmenerunepolitiquecohérentepourlutter
contrelapauvreté,prévenirladiscriminationetpromouvoirunaccès
effectifaulogementenfaveurdespersonnessetrouvantourisquant
desetrouverensituationd’exclusionsociale(paragraphe102dela
décision).LeComitéaconsidéréquelesprocéduresd’identification
desRomsetdesSintiss’étaienttraduitesparuneingérencedanslavie
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lesprocéduresd’expulsioninéquitablesvisaientlesRoms,cequi
revenaitàexercerunediscriminationraciale.Iciencore,leComité
ajugéquelefaitd’assureruntraitementidentiqueneconstituait
pasunmoyendeprotectionsuffisant.Cemessage,essentiel,adonc
étéunenouvellefoismisenavant.L’articleEposel’obligationde
prendreenconsidérationlesdifférencesquicaractérisentlemode
devieetleshabitudesdelaplusimportanteminoritéethnique
d’Europe–forte,danslecasprésent,de10à12000personnes.
Constatantquelesautoritésfrançaisesn’enavaientpastenucompte,
leComitéaétécontraintdestatuerquel’onétaitenprésenced’un
castrèsclairdediscrimination.Concernantlaviolationdel’article16
combinéàl’articleE,l’organisationréclamanteinvoquaitlemanque
delogementsadéquatsadaptésauxbesoinsdesfamilles;ladécision
négativerenduesousl’angledel’article31combinéàl’articleEa
entraînéautomatiquementuneconclusionnégativesousl’anglede
l’article16enliaisonavecl’articleE.Pourl’article30,leCEDRfaisait
valoirl’absencedepolitiquenationaleàl’égarddesfamillesdegens
duvoyage,cequifavorisaitauboutducompteleurexclusionsociale.
LeComitéaconsidéréquelaFrancen’avaitpasdéfiniuneapproche
coordonnéepourpromouvoirl’accèseffectifaulogementdesper-
sonnesrisquantdesetrouverensituationd’exclusionsociale.Apro-
poscettefoisdelaviolationdel’articleEenliaisonavecl’article30,
leréclamantsoutenaitquelesgensduvoyagefaisaientl’objetd’une
discriminationencequ’ilsn’étaientautorisésàvoterauxélections
localesqu’àlaconditiondedéteniruntitredecirculationetd’être
rattachésdepuisaumoinstroisansàunecommunedonnée,etpour
autantquelenombredegensduvoyagenedépassepas3%du
corpsélectoraldelacommuneenquestion.LeComitéaestiméque
ladifférencedetraitemententrelesgensduvoyageetlerestedela
populationlocalenereposaitpassurunejustificationobjectiveet
raisonnable,desortequ’ilyavaitlàuncasmanifestedediscrimination
directe.Concernantlenon-respectdel’article19§4,ilapparaissaità
l’organisationauteurdelaréclamationquelesviolationsprécitées
visaientlesmigrantsromsensituationrégulièreoriginairesd’autres
EtatsmembresduConseildel’Europe;leComitéaindiquéqueles
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absencedevolontépolitiquedesmunicipalitéspourcequiestdes
droitsparticuliersconcernantleuraccueil.LeGouvernements’est
bornéàindiquerque50%desplacesprévuesavaientétéréalisées.
LeComitéaestiméquelamiseenœuvredesprogrammespourl’ac-
cueildesgensduvoyageétaitinsuffisante–leGouvernementayant
lui-mêmeadmisqu’ilmanquait50%desplaces.Ilaaussiconstaté
quelesairesd’accueilnerespectaientpaslesnormeslégales–un
seulWCpour120personnes,parexemple,commeonpeutlelire
auparagraphe42deladécision.Cesairesétaientmalgérées:leur
gestionétaitconfiéeauxmunicipalités,maislafermeturedesmairies
lessamedisetdimanchesgênaitconsidérablementlesarrivéeset
départscesjours-là.EnplusleCEDRinvoquaitdesdifficultésd’accès
aulogementduesaufaitquelesautoritésneconsidéraientpasles
caravanescommeunlogementrégulieretordinaire.Lesproprié-
tairesdecaravanesnepouvaientprétendreauxaidesaulogement
etautresformesdesubventionspouraménagerdesterrainsdestinés
auxfamilles.Ilressortaitégalementquelescaravanesn’étaientpas
soumisesaupermisdeconstruire,desortequ’ellesnerépondaient
pasauxconditionsrequisespourbénéficierdesaidesaulogement.
L’achatd’unecaravanenedonnaitdoncpasdroitauxprêtsauloge-
mentniàaucuncréditouautreformed’assistance.Surlaviolation
del’article31§2,laréclamationfaisaitétatdegravessanctionsen
casd’occupationillégaled’unterrain(sixmoisdeprison)oudesta-
tionnementillégal(suspensiondetroisansdupermisdeconduire).
L’organisationréclamantesoutenaitparailleursquelesprocédures
d’expulsionétaientcontrairesauprincipedelaprésomptiond’inno-
cence.L’arrêtéd’expulsionpouvaitêtreprisparlepréfetenl’absence
desintéressés,lerecourspossibledevantletribunaladministratif
n’ayantdesurcroîtpasd’effetsuspensif.LeComitéaestiméquele
Gouvernementn’avaitfourniaucunélémentquivienneréfuterces
arguments.

Lepointsuivantdelaréclamationportaitsurlaviolationdel’ar-
ticleEenliaisonavecl’article31.SelonleCEDR,lenombreinsuffisant
d’airesd’accueil,lesconditionsdeviedéplorablesdanscesaireset
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n’avaientpasaccèsàdesvoiesderecourseffectives,etqu’unesolu-
tionderelogementconvenableleurétaitrarementproposée.Deson
côté,leGouvernementsoutenaitquelesRomsétaientuniquement
expulsésdesterrainsqu’ilsoccupaientillégalement.Lapositiondu
Comitésurcepointsetrouveénoncéeauxparagraphes55à58de
ladécision.Ilyestditquelescritèresdel’occupationillégaledoivent
êtreprécisetquelesexpulsionsdoiventêtrejustifiées.Lajurispru-
dencedelaCoureuropéennedesdroitsdel’hommeaétéabondam-
mentcitéedanscettedécision.Desélémentsdepreuveattestant
delaréalitédesexpulsionsontétéreprisensonparagraphe61.Le
Gouvernementn’aenfaitpasvraimentfaitdecommentaires,cequi
constituepourleComitéungraveproblèmesurleplanjuridique.
Danscegenred’affaires,ilestfréquentquelesautoritésmisesen
causepardetrèsgravesallégationss’abstiennentsimplementdetout
commentaire.Desrecoursjuridiquescontrelesexpulsionsexistent
pourtant,mais,del’avisduComité,lesRomsignorentquelssont
leursdroits.EtleComitédeconclureiciaussi,àl’unanimitédeses
membres,àuneviolationdel’article16delaCharte.

Latroisièmeaffaire,àsavoirlaréclamationno51/2008opposantle
CEDR(CentreeuropéendesDroitsdesRoms)àlaFrance,portaitsur
lesarticles16,30,31(enliaisonavecl’articleE)et19§4.Elleavaittrait
àl’exclusionsocialeetàladiscriminationracialedontsontvictimes
lesgensduvoyageenraisondunombreinsuffisantd’airesd’accueil
oudesmauvaisesconditionsdeviedanslesairesexistantes.Selonle
CEDR,laFrancen’avaitpasprislesmesuresnécessairespouramélio-
rerlesconditionsdeviedesmigrantsroms.LeGouvernements’est
contentéderépondrequelesautoritésfrançaisesmettaienttouten
œuvrepourrépondreauxbesoinsdesRoms.Danslapremièrepartie
desadécision,leComités’estintéresséàlaviolationalléguéede
l’article31§1.L’organisationauteurdelaréclamationsoutenaitqu’il
n’yavaitpassuffisammentd’airesd’accueilpourleséjouret/ou–je
pensequecelavarieselonlecas–lepassagedegensduvoyage.Elle
déploraitquelespopulationslocalesmanifestentbiensouventune
hostilitéàl’encontredesgensduvoyageetpointaitdudoigtune
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montraientquelesfamillesromsétaienttributairesdel’assistance
sociale.Nousavionsiciaffaire,souscetangle,àuncasdediscrimi-
nationindirecte,cequiaconduitleComitéàconclureàl’unanimité
desesmembresàuneviolationdel’article13§1,etàestimeràla
majoritédesesmembresqu’iln’yavaitpaslieud’examinerlaviolation
alléguéedel’articleE.Deuxopinionsséparéesontétéformulées,à
laquellesesontralliéstroismembresduComité.

Lasecondeaffaire–laréclamationno49/2008forméeparle
InternationalCentrefortheLegalProtectionofHumanRights
(INTERIGHTS)contrelaGrèce–portaitsurl’article16.L’organisation
réclamanteseplaignaitdecequeleGouvernementgreccontinuait
d’expulserdesRomsparlaforcesansoffrirdesolutionsd’héber-
gementconvenables–premiergrief–etdecequ’unnombreimpor-
tantdeRomsvivaientdansdesconditionsinacceptablesetétaient
soumisàunediscriminationentermesd’accèsaulogement.

Lepremierproblèmeicisoulevéconcernaitleniveauinsuffisantdu
logement.Selonleréclamant,lebudgetconsacréauxprêtsimmobi-
liersn’avaitétédépenséqu’àhauteurde17%(paragraphe20dela
décision).SeulslesRomsquipossédaientdéjàunterrainetdétenaient
uneattestationderésidencepermanentepouvaientsolliciterunprêt.
LeComitéaconclu,auparagraphe35desadécision,àuneviolation
del’article16enraisondel’insuffisancedelogementspermanents
pourunecertainepartiedelapopulation.Desinformationsémanant
desourcesnationalesetinternationalesdémontraientquelesRoms
continuaientdevivredansdescampementsnerépondantpasaux
normesminimales,dansdesconditionsdontilétaitlargementfait
étatdanscemêmeparagraphe35.L’undespointslesplusimportants
deladécisionestsonparagraphe40,danslequelleComitéaindiqué
que,danslecasdesRoms,lefaitd’assureruntraitementidentique
neconstituaitpasunmoyendeprotectionsuffisantcontretoute
discrimination.Iladecefaitconcluaunon-respectdel’article16.

Danssadeuxièmeallégation,l’organisationréclamantemaintenait
quelesRomsétaientsystématiquementexpulsésdessitesqu’ils
occupaientsansqu’ilsaientétépréalablementconsultés,qu’ils
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2ePartiedelaréunion:
Développementsrécents
delaprocédurederéclamationscollectives
delaChartesocialeeuropéenne
PrésentationduProfesseurAndrzejSWIATKOWSKI(VicePrésident
duComitéeuropéendesDroitssociaux)

L’exposéquejevaisvousprésenterporterasurquatreaffairesqui
concernentlesdroitssociauxdesRoms,etplusprécisémentledroit
àl’assistancesocialeprotégéparl’article13,ledroitdelafamilleàla
protectionsociale,juridiqueetéconomiquegarantiparl’article16,le
droitàlaprotectioncontrelapauvretéetl’exclusionsocialeinscrità
l’article30,ledroitaulogementviséàl’article31etledroitàlanon-
discriminationenraisondel’originesocialeconsacréparl’articleE.

C’estungrandhonneuretunprivilègepourmoiquedevous
rappelerdanslesgrandeslignescesquatreréclamations,etj’en-
tendsparlàaussirendrehommageànotretrèschèrecollègueet
amie,MmePoloncaKONČAR.Lapremièreaffaireestlaréclamation
no48/2008opposantleCentreeuropéendesDroitsdesRomsàla
Bulgarie.

Cetteréclamationaétédéposéeàlasuitedemodificationsapportées
en2006et2008àlaloirelativeàl’assistancesociale,quionteupour
effetderamenerde18à12mois,puisà6mois,laduréedesaideset
depriverlesRomsdubénéficedel’assistancesociale,enviolation
del’article13luencombinaisonavecl’articleE.LeGouvernement
s’estbornéàdéclarerquecesmodificationsn’étaientenriendiscri-
minatoiresàl’égarddesRomsetavaientpourobjectifd’améliorer
l’intégrationsurlemarchédutravail(paragraphe34deladécision
surlebien-fondédelaréclamationcollective).

LeComitéaestiméquelesmodificationslégislativesavaientbel
etbienunimpactconsidérablesurlesRoms,carlesstatistiques
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ProfesseurPoloncaKONÇAR,
PrésidenteduComitéeuropéendesDroitssociaux,

M.RégisBRILLAT,
SecrétaireExécutifduComitéeuropéendesDroitssociaux,

M.Jean-MichelBELORGEY,
RapporteurGénéralduComitéeuropéendesDroitssociaux
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locales,etainsidesuite.Lespremièresannées,celaaposéunléger
problème,maislamiseenœuvreduprogrammes’estaccélérée
depuis2007.Nousnoussommeségalementtrouvésconfrontésà
desobstaclesinattendus:ainsi,uncertainnombredelogements,
pourtantattribués,n’ontpasétéoccupésniréellementutiliséspar
ceuxquienavaientfaitlademande.

Pourautant,notreengagementaétéclairementaffirmé.Malgré
lesmesuresd’austérité,laCroatieaaugmentéde64%l’enveloppe
budgétaireaffectéecetteannéeauprogrammed’aideaulogement.
Unpland’actionréviséaétéadoptéenjuin;axésurdesobjectifs
clairementdéfinisetmesurables,iltendégalementàuneplusgrande
transparencedansleurmiseenœuvre.

Nousavonsdécidédedonnerauxpersonnesnécessiteuseslapos-
sibilitéderacheterdeslogementsdel’Etatàdesconditionspréfé-
rentielles.Cettepropositionentendrépondreàdessituationsindivi-
duellesparticulièresetpermetauxréfugiésd’obtenirunabattement
spécial,chaqueannéepourlaquelleilspeuventjustifierdecestatut
étantmultipliéeparuncoefficientdonné.Ilestégalementpossiblede
rachetercesappartementsenétalantlepaiementsurlesvingtpro-
chainesannées.

Cesmesures–etd’autresencore–devraient,noussemble-t-il,
répondredirectementauxpréoccupationsduComité.Ilvasans
direquenousfournironsdesinformationsplusdétailléeslorsdela
réunionduComitédesMinistres.
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Monacon’apasratifiélaChartemaislesjugesdeMonacoparcurio-
sité,parcequ’ilsontletemps,l’appliquentmêmenonratifiée,mais
dansd’autrespayscen’estpasfait.Lorsdu10eanniversairedela
Chartesocialerévisée,M.BELORGEYavaitdit:«ilfaudraitquelesEtats
commencentàformerlesjugesdeleurpaysàlaChartesociale».Et
j’entendsencoreaujourd’huiqu’ilyadececôté-làdesprogrèsàfaire.

AlorsilsemblequelaChartesocialeposeplusdeproblèmesaux
paysquil’ontratifiéequelaConventioneuropéennedesdroitsde
l’homme.Voilàmaréflexionetjesuistoujoursaussiétonné.

IvanMINTAS(AdjointàlaReprésentantePermanentedelaCroatie)

Commel’aditM.BOILLATdanssonallocutionenouverturedecet
atelier,cen’estniletempsnilelieud’examinerlesquestionsdefond
abordéesdanstelleoutelledécision.Jemelimiteraidoncàdebrèves
observations;nousprésenteronsdesinformationsplusdétailléesà
laréunionduComitédesMinistresquitraiteradecepoint.

EnréponseàM.STANGOS,permettez-moisimplementd‘apporter
quelquesprécisions.Leprogrammed’aideaulogementdestiné
auxancienstitulairesdedroitsd’occupationconstitueenréalitéun
élémentd’unprocessuscomplexederapatriementenCroatiede
réfugiésetdepersonnesdéplacéesàl’intérieurdupays.Nousavons
investiplusde5,3milliardsd’eurospourl’ensembledeceprocessus,
cequireprésenteunesommeassezconsidérablepourunpaysdont
lebudgetannuelestdel’ordrede17milliardsd’euros.

Nousavonsmisenplaceunmécanismeconcretd’aideaulogement
pourlesancienstitulairesdedroitsd’occupation.Cemécanisme
donneàchacundeceuxquidétenaientdesanciensdroitsd’occupa-
tionetn’ontpasencoretrouvédesolutiond’hébergementdurable
lapossibilitéderevenirenCroatie.

S’agissantdelacritiqueformuléeparleComitéquantàlalenteur
d’exécutiondeceprogramme,nousavonseffectivementdûfaireface,
detempsàautre,àuncertainnombrededifficultésmatérielles–res-
trictionsbudgétaires,manquedecoordinationaveclescollectivités
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préventive,etquejen’aipasàfaireceteffortd’applicationetd’inter-
prétationd’untraitéinternationalqui,commeM.BELORGEYdisait,est
malconnu.C’estpourdirequecettesortedeconflitqu’onsuggère
parfoisentrejugesnationauxetjugesinternationaux,çan’existe
pas.Ilyacettecollaboration.C’estpourcelaqu’ilmesemblequ’ilest
plusimportantdemettrel’accent,nonpassurlesystèmederequête
individuelleauprèsdelaCoureuropéenne,maissurd’autressystèmes
(renvoipréjudiciel,etc.)oùiln’yapasderéticence,ilyavraimentune
collaborationentrelesjugesnationauxetlesjugesinternationaux.
Etjevousassure,jevousparledemonexpérience,j’insisteencore
unefois,entantquejugesnationauxnousnesommespas«vexés»
lorsquenousavonsunesolutioninternationalepréalable.Jepourrai
diremêmequelavertudumécanismederéclamationscollectives
c’estd’apporterunesolutionparfoismêmepréventivepermettant
auxjugesnationauxd’atteindreunesolutionpluscorrectemêmesur
leplandelapratiquedudroit,dudroitinternationalqui,parailleurs,
faitpartiedel’ordrejuridiqueinterne.

BernardMARQUET(VicePrésidentdelaCommissiondesquestions
sociales,delasantéetdelafamilledel’Assembléeparlementairedu
Conseildel’Europe)

Jeviensd’undesquatreseulspaysquin’ontpasratifiélaCharte
sociale:Monaco.LaSuisse,leLiechtensteinetSaintMarinnonplus
nel’ontpasfait.MaisjesuisauConseildel’Europedepuisfin2004
etj’aieul’honneurd’êtrependanttroisanslePrésidentdelasous-
commissiondelaChartesocialedelaCommissiondesquestions
sociales,delasantéetdelafamille.Etaujourd’huijemerappelle
comment,avecstupeur,lorsdu10eanniversairedelaChartesociale
révisée,ayantétéinvitéàreprésenterl’Assemblée,j’aientendu
M.BELORGEY,quiétaitalorsPrésidentduComitéeuropéendesDroits
sociaux,direexactementlamêmechosequ’aujourd’hui.Donc,en
tantqu’éluetmêmeentantquecitoyenjesuischoquéd’entendre
qu’ausujetd’uneConventionquivaavoir50ansetdontletexte
réviséa15ans,onenestlà.
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lamêmechose.Enfait,sionestsousl’angledudroitinternational,
ilestraisonnablebiensûrquesionparled’unerequêteindividuelle
onépuiselesvoiesderecoursinternes.Imaginonslenombrede
milliersetdemilliersderequêtesquiseraientprésentéesdevantla
CourdeStrasbourgsicetterèglen’existaitpas.Ceseraitimpossible
degérercettesituation.Maisdansledroitinternationalycompris
devantlaCoureuropéennedesdroitsdel’homme,ilyad’autres
procédures:requêtesinterétatiques,compétenceconsultative,mais
onconnaîtbienquelestlesuccèsdecesdeuxmécanismes,iln’ya
quelesrequêtesindividuellesquiexistentenpratiquecommevous
lesavezalorsque,commeilaétésoulignéici,leComitéeuropéen
desDroitssociauxaunrôleplusactif,sivousvoulez,decepointde
vue.Ilfautfairetrèsattentionàcespointsparcequemêmesion
prendl’exempledelaCourdejusticedel’Unioneuropéenne,lerenvoi
préjudicielc’estunmécanismeparlebiaisduquel,biensûr,ilnefaut
pasépuiserlesvoiesderecours.C’estlàjustementlacollaboration
entrelesjugesnationauxetuneCourinternationaleetlàjecroisqu’il
nefautpassepenchersurleprincipedesubsidiaritéoumêmeune
sortede«protection»desjuges.Jecroisqu’ilfautparlersurtoutdela
solutionlapluscorrecteetlaplusfavorableaurespectd’untraitéou
danscecasaurespectdesdroitssociaux.Jevousledismême,grâce
àmonexpériencepersonnelleàl’échellenationaleentantquejuge
desjuridictionsd’appel,unejuridictionsupérieuredansledomaine
d’unerégion,lesjugesnationauxn’ontpasbesoind’être«protégés»,
sivousvoulez,àl’échelleinternationaleetsurleplanpolitiqueen
invoquantlasubsidiaritéetlasouveraineté.Dansledomainedela
protectiondesdroitsdel’homme,lessynergiesentrelesjuridictions
internationalesetnationalesdépassentlesdébatsclassiquessurles
frontières.Ledialogueglobaldesjugesestuneréalité.Parcequeles
jugesnationauxaimentbienavoirdessolutionsinternationalespour
prendreleursdécisions.Jevousledissincèrement,sijetrouveune
décisiondelaCoureuropéenneou,danslecasprésent,duComité
européendesDroitssociauxavantd’épuiserlesvoiesderecours
internes,moientantquejugeadministratifjeseraistrèscontent
deconstaterqu’ilyadéjàunesolutionpréalable,sivousvoulez
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ressortissantsdel’Unioneuropéenneainsiqueceuxdel’Espace
économiqueeuropéen(éventuellementceuxdelaConfédération
Helvétique…)».EtlesressortissantsdesEtatspartiesàlaCharte
Sociale?Ilsn’ontpasdroiteuxàunégaltraitement?Si,si,biensûr,
çavadesoi,Maiscelanedevrait-ilpasaussiallerdesoipourl’Europe,
etpourl’Espaceéconomiqueeuropéen?Encecas,poureuxnon
plusiln’yapasrienàdire.Ousionleditpoureux,ilfautledireaussi
pourceuxdesEtatspartiesàlaCharte.Lefaitestqu’onn’apaspris
l’habitudedeledire.Jamais.Jusqu’àceque,toutrécemment,sous
lapressiond’uncertainnombred’obstinésn’ayantplus,compte
tenudeleurâge,decraintesdeserendreimpopulaires,etd’être
exposésàdesmesuresderétorsion,onréussisseàobtenirquesoit
glisséedansuncertainnombredetextesuneréférenceàlaCharte.
Donc,mêmesurleplanconsultatif,enFranceaumoinsçapeine.Je
n’évoqueraipasdansledétaillecasdescourssuprêmesqui,non
seulementn’appliquentpaslaCharte,maissonttellementloindeson
espritquenousseronsobligésdelerelever.Nousl’avonsfaitdans
l’affaireslovène.C’étaittrèsgênant.NotrePrésidenteapeut-êtreété
acclaméedanslesruesdesabourgade,maisjenesuispassûrque
lesjugesslovènesluiaientfaitlafête.

LuisJIMENAQUESADA(MembreduComitéeuropéendesDroits
sociaux)

Revenantàlaquestiondel’épuisementdesvoiesderecoursjem’as-
socieàtoutcequiaétéditparM.BELORGEYmaisj’aimeraisquand
mêmeajoutercertainséléments.Lorsqu’onfaitleparallèleentrela
CoureuropéennedesDroitsdel’HommeetleComitéeuropéendes
Droitssociauxdanscesdomaines,jevousassurequej’aimebienle
parallélismeentrelaCouretleComitéetdenouscomparerc’est
trèsbienpoursoulignerlecaractèrecontraignantdetoutcequ’on
fait.LaCharteestuntraitéinternationaltoutcommelaConvention
européennedesdroitsdel’homme,ilyadesorganesd’interpré-
tationfinaledanslesdeuxtraitésinternationaux.Maisilfautfaire
trèsattentionàceparallélismelorsqu’onparledelaCouretnotam-
mentlemécanismederequêteindividuelle.Parcequecen’estpas
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décisionestintervenue.Unetelleattituden’estpaspropreàlaFrance.
Cen’estpasparcequel’onestfrançaisqu’ilfautsejeterdelacendre
surlatête.Touslespays,àl’exceptiondequelquesuns,raisonnentde
lamêmefaçon.LesEspagnols,jenesaispassic’estgrâceàLuis,non
ilétaitencoreauberceau,lesEspagnolsontautrefoisfaittrèsbien.
Ilsfontmoinsbienmaintenant.LesTchèquesontfaitbien,unefois,
parerreur.LeProfesseurAKANDJI-KOMBÉ,vousleconnaissezsans
doute,quiestàl’universitélegrandmaîtredelaCharte,quiestundes
observateurs,àlafoistrèscritiqueettrèsaffectueux,denostravauxet
qui,quandilvoitlemotCharte,lesmotsComitéeuropéendesDroits
sociaux,dansdesdécisionsdejustice,dansdesconclusionsd’avocats
généraux,lespiste,aécrituntrèsbelarticle«LetonnerredeBrestafait
longfeu»,satisfaisantsaquêteetfaisantapparaîtrequelaCourde
cassationfrançaisenousaenfindécouverts,nousadécouvertsvingt
ansaprèsquenousayonscommencéd’exister,etal’aird’yprendre
goûtmontrantaussiquecettedécouverteasansdouteétéd’autant
plusfacilequ’ellen’avaitpasàappliquernotretexte,elleyafait,c’est
unprogrèsconsidérable,référence.Enunmotlesjugesnationaux,
saufautrefoislesEspagnols,(ilssontencemomentdansunephase
unpeumoinsdynamique,maisledynamismereviendrapeut-être),
lesTchèques(maisc’étaitparerreur)etuneoudeuxcoursnéerlan-
daisesoubelges,(maispassuprêmes),n’ontguèrefaitapplicationde
laCharte.Celaàpartirdel’idéequelaCharten’estpasinvocabledirec-
tementpardespersonnesprivées.LeProfesseurAKANDJI-KOMBÉa
faitvaloir,defaçon,mesemble-t-il,particulièrementpertinente,que
celapeut,àlarigueur,sediscuter,quandils’agitdefaireprévaloir
desdroitssubjectifs,maispasquandils’agitdelitigessurlalégalité,
lerespectdelahiérarchiedesnormespardesactesréglementaires.
Car,enpareilcas,cesontbienlesobligationsmutuellesdesEtatsqui
sontencause.LeProfesseurAKANDJI-KOMBÉditencore,maiscela
n’apasencoreréussiàrentrerdanstouteslestêtes,c’estqu’ilyaau
moinsunrôles’agissantdelaFrance,danslequelleConseild’Etat,
nepeutpasignorerlaCharte,c’estquandilagitcommeconseiller
dugouvernement.Vousconnaissez,laformulequ’utilisentbeaucoup
delégislationspourtraiterdel’égaltraitement:«lesnationaux,les
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débatsinfinisaveclesreprésentantsdelaFrance,etnotamment
l’AmbassadeurdelaFrancepourlesDroitsdel’Homme,lorsqu’on
s’estmisàrechercherqueltyped’améliorationpouvaitêtreapporté
àlaprocédurederégulationdesobligationscontractéesautitredes
pactesdesNationsUnies.Donctoutlemondesait,toutlemonde,y
comprislesrédacteursdemémoires,françaisouautres,devantnous,
quecequifaitnotreoriginalité,c’estqu’onpeutnoussaisiràtout
instant,sanssepréoccuperdesautresvoiesderecours.C’estcequi
m’apermis,ainsiqu’àd’autres,celan’aaucuneoriginalité,defaire
valoirdevantdesassembléesdejugesconstitutionnels,demembres
dejuridictionsadministrativessuprêmesetdejuridictionsciviles
suprêmes,quelesréclamationscollectivesontcettevertudefonc-
tionnerunpeucommel’impeachmentlégislatifoucommelerecours
pourexcèsdepouvoircontredesactesréglementaires.Cettecause
estdoncentendue.L’autresujet,cesontlesjuges,lesjugesnationaux.
Lesentimentquejesouhaitaisvivementexprimer,qued’autresen
parlentounon,parcequec’estaucœurdenospréoccupations,c’est
quel’idéalseraitquelejugenationalseregardecommelejugeordi-
nairedel’applicationdelaCharte,commeill’estdéjà,onexplique
toujourscelaauxétudiants,del’applicationdudroiteuropéen,les
traitésetledroitdérivé.MêmepourlaConventioneuropéennedes
Droitsdel’Homme,celan’alongtempspasmarchécommeça.Devant
leConseild’Etatfrançais,pendantdesannées,quandunavocat
disait«Conventiondesauvegarde»,onluirépondait«dequoivous
parlez?».Cen’estquelentementqu’amûrilacapacitédemescol-
lèguesàsavoirlirelaConventioneuropéennedesauvegarde,puisà
l’appliquer.Onn’enestpaslàpourlaChartesociale.Danscertaines
affairestellecelleconcernantlapriseenchargedesmineursétrangers
ensituationirrégulière(FIDHcontreFrance),leConseild’Etata,sur
larequêteduGISTI,jugélamêmechosequenous,car,commedisait
undemescollèguestrèsréputé,«onpeutdifficilementjugerautre
chose,maistaCharteonnelaconnaîtpas,tonComitéencoremoins».
Etc’estsurlabasedelaConventiondeNewYorkdontlajuridiction
a,pourl’occasion,découvertqu’unarticlequin’étaitpasjusqu’alors
jugéd’applicationdirecte,pouvaitêtred’applicationdirecte,quela
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suppléerunesaisineautomatiqueduComité.Cequiseraitprofitable
aussibienauComitéqu’auxorganisations.

Etenfin,laquestiondeladuréeseposepeut-êtreavecmoinsde
pertinencepuisquelesprocéduresnesontpasaussicourtesqu’elles
pourraientl’êtredevantleComitéeuropéendesDroitssociaux.C’est
unequestionquiestouverte,c’estunediscussionquipeutêtre
ouverte,àmonavis.

Enrésumé,ilnes’agitpasdevouloirremettreencauselesdroitsissus
delaChartesocialeetledroitdeporterdesréclamationsdevantle
Comité.Maisjepensequ’ilseraitpeut-êtresouhaitable,pourpromou-
voirlaCharte,d’yassocierunpeupluslejugenationalquipourrait
êtreunpromoteurdesdroitscequipermettraitaussietsurtout,au
Comité,des’occuperdemanièreplusefficacedesquestionsquine
trouventpasdesolutionsendroitinterne.

Jean-MichelBELORGEY(RapporteurGénéralduComitéeuropéen
desDroitssociaux)

Jevoudraisdireàmacompatriotequelesquestionsqu’ellesoulève,
avecunévidentsoucidefavoriserundialoguedontjecrois,comme
elle,qu’ilpeutêtreextrêmementutile,fairegagnerdutemps,ces
questionssontmalheureusement,tellesquenouslesvivons,traitées
defaçonsouventunpeudésordonnéeparlespouvoirspublicsde
notrepayscommun,etpaspareuxseulement,maispard’autres
aussi.LaFrancen’ajamaissoulevé,danslestrèsnombreusesaffaires
pourlesquelleselleaétéattraitedevantnotreComité,defindenon-
recevoiroud’objectiontiréedecequ’iln’yavaitpaseuépuisement
detouteslesvoiesderecoursnationales,sauf,étrangement,dansles
affairesCESP.Onnenousajamaisditcelapourl’autisme,onnenousa
jamaisditceladanslesaffairesdedroitdutravail,peut-êtredansdes
affairesdelogement,maiscen’estpasclair.C’estdefaitl’originalité
fondamentaledeceComitédepouvoirêtresaisiàtoutinstant,sans
exigerunquelconqueépuisementdesvoiesderecours:c’estcela
quifaitladifférenceaveclaCoureuropéennedesDroitsdel’Homme.
Laquestiondel’épuisementdesdroitsderecoursafaitl’objetde
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celaétaitmoinslecas.Nousconstatons,enFranceetdansbeaucoup
depays,quedeplusenplus,lejugeinterneprendlesdevantset
donneunecertaineeffectivitéauxdroitssociaux.Peut-êtrepastous
lesdroitsmaisàtoutlemoinspourcertainsd’entre-eux.

Alorsn’est-ilpasdel’intérêtetduComitéetdesorganisationsd’as-
socierlejugeinterne?Celapassenécessairementparlerespectdu
principedel’épuisementdesvoiesderecours.Parcequepromouvoir
laChartesocialec’estaussidonneraujugeinternelapossibilitéde
promouvoirlesdroitsqu’elleconsacre.LaCoureuropéennedesdroits
del’hommeestunejuridictionquiabeaucoupplusdepouvoirs(vous
m’excuserezdeparlertrèsdirectement,c’estaussilebutdenotre
discussion),queleComitéeuropéendesDroitssociaux.Pourautant,
laCoureuropéennedesdroitsdel’hommeetlesjugesdeStrasbourg
sesontaussid’unecertainemanièreservisdespouvoirsdujuge
national.SilaConventioneuropéennedesDroitsdel’Hommeconnaît
l’audiencequ’ellea,c’estaussiparcequelesjugesnationauxontsu,
au-delàducaractèrecontraignantdesdispositionsdelaConvention,
endonneruneinterprétationintéressantepourlesdroitsdel’homme.

Prenonslecasdesmesuresprovisoiresquiontétéévoquéestoutà
l’heure.Beaucoup,sicen’esttouslesEtatscontestentlecaractère
obligatoireetjuridictionneldel’article39durèglementintérieurde
laCour,mêmesilesEtatsl’appliquentsaufquelquesraresexceptions
depuisl’arrêtMamatkulovde2005.Ilexisteunecontestationetun
réeldébatsurlaportéedecesmesures,quetoutlemondeconnaît.
Pourtant,lejugenationalfrançais,enl’occurrenceleConseild’Etat
a,d’unecertainemanière,permisdecloreledébatauseindesjuri-
dictionsadministrativesenénonçantquelesmesuresprovisoires
prononcéesparlaCoureuropéennedesdroitsdel’hommeavaient
unevaleurobligatoirequis’imposaitàl’Etatfrançais.

Alors,ilnes’agitpasdevouloir,absolumentetàtoutprix,exiger
l’épuisementdesvoiesderecourslorsqu’ils’agitdelaChartemaisde
reconnaitrequ’ilyadesexemplesnotammentendroitsocial,concer-
nantledroitdutravailoùlesjuridictionssontactivesetpeuvent
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LeComitéarépondudèslapremièreréclamationquevousaviezfaite.
Nousallonsapporteruneréponseunpeuplusélaboréeàl’occasion
del’unedesdernièresréclamationsquevousavezdéposée.Amon
avis–jeneveuxpasdutoutengagerleComitélà-dessus–,nonseule-
mentlaFranceatortmaisellelitmalledroitinternationalpublic.Je
nesaispasquiestderrièrecepointdevuemaisvraimentledroit
internationalpublicn’ajamaisélaboré,nepeutpasprétendrequ’il
élabore,qu’ilaélaboréetqu’ilamisenvigueurunprincipegénéral,
personneneditcela.LaFranceévoqueparexemplelajurisprudence
delaCourInternationaledelaHayemaisellelalitmal,làaussi.En
toutcasc’estunargumentquinejouepasderôle,quinepeutpas
enjouer.IlesttoujoursrégulièrementrejetéparleComitéetilvous
fautattendreladécisionsurunedevosdeuxdernièresréclamations
pourvoirlaréponsequenousapportons,quivadanscemêmesens.

DiarraDIMELABILLE(MinistèredesAffairesEtrangèresdelaFrance)

Ilesttrèsintéressantquecettequestionaitétésoulevéeparceque
c’étaitunequestionquej’allaisposerauComité.Jenepensepas
qu’ils’agissed’avoirunelectureerronéedudroitinternational.Je
pensequ’enmettantlefocussurcepoint-là,laFranceposeplutôt
unequestionauComité.Endébutdeséancevousavezparlédela
relationoudelacoopérationqu’ildevaityavoirentreleComité,la
Coureuropéennedesdroitsdel’hommeetlaCourdeJusticede
l’UnionEuropéenne.Vousparlezd’unerelationetd’unecoopération
entredeuxjuridictionsqui,parailleurs,appliquentleprincipede
subsidiaritéetsoncorollaireleprincipedel’épuisementdesvoiesde
recours.Ilnes’agitpasd’imposerceprincipeauComité.Ils’agitde
demanderauComitéd’yréfléchir.Ladernièreréactionaététrèsinté-
ressanteàcetégard,carellerevenaitàdireauxorganisations:«certes
sivoussaisissezleComitéceserapeut-êtremoinsefficaceenterme
derésultatscontraignantsmaisvousaurezplusdechancedevoirle
comitéépouservotrecause».

Pourenreveniràl’épuisementdesvoiesderecoursetdoncaurôle
dujugeinterne,onconstatequecelui-cis’intéressedeplusenplus
auxdroitséconomiquesetsociaux.Ilfutuntempsoùeffectivement
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l’Etatmisencause.J’aimeraissimplementajouterqu’ils’agiticid’une
occasionmanquéenonseulementàfairevaloirledroitdanssapléni-
tude,maisaussiàobtenirréparationadéquate,sinonimmédiatement
surleplaninternational,aumoinssurleplaninterne,parcequ’une
foisquevousaurezsoulevéunetellerèglededroitinternationalet
unefoisqueleComitéprendrapositionàcesujet,lesréclamants
pourrontretournersurleplaninterneetpoursuivre,pourréparation,
l’Etatmisencausedevantlesautoritésjuridictionnellescompétentes.

GérardGRENERON(SecrétaireGénéralduConseileuropéendessyndi-
catsdepolice(CESP))

Maremarqueestenfaitunequestionàl’endroitduComitéeuropéen
desDroitssociaux.

Notreorganisationaintroduitplusieursréclamationscollectives
contrelaFrance,etàplusieursreprisesquandoninternationaliseles
affairesonconstatequelaFrancenousrenvoieàsondroitinterne.

Moncommentaireestunealertequejemepermetsd’adresserau
ComitéeuropéendesDroitssociauxcarcetteattitudemetencause
ledroitdesaisirleComitésansavoir,aupréalable,épuisélesvoies
derecoursinternes.

Jepensequeladérivequel’onobserveenFrance,estunfaitquele
Comitédoitprendreencomptedefaçontrèssérieusecarquandon
enfonceuncoin,defaçonrépétée,c’estquel’ons’estfixéunobjectif.

JetiensàmettreengardeleComitésurcettevolontérépétéed’un
Etatàtoujoursremettreencausecette«différence»quilecaractérise:
celledenepasêtreobligéd’utiliserlesvoiesderecoursinternesque
l’onsaittrèslongues.Ils’agitlàd’unavantagemajeurdesrecours
devantvotreComité,celuidenepasdevoirattendredesannéespour
dénoncerunfaitpatentdansunpays.

PetrosSTANGOS(MembreduComitéeuropéendesDroitssociaux)

Effectivement,danslerecoursdevotresyndicatlaquestiondunon-
épuisementdesvoiesderecoursinternesm’aétéposéeplusieursfois.
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peudifférent.Ilyaunproblèmespécifiquequej’évoqueraitoutà
l’heuredanslaconclusion(s’ilaétémentionnéparl’unoul’autredes
intervenants,etd’ailleursmêmes’ilnel’apasété,parcequ’ilexiste),
celuidelaqualitépouragirdevantleComité.Cen’estpasunmince
inconvénientqu’ilfaillelaFIDHpourqueleGISTI,ONGfrançaise,
puissevenirdevantnous,AutismeEuropepourqu’AutismeFrance
puisseagirdevantnous,ouATDInternationalpourqu’ATDFrance
puisseagirdevantnous.Enoutre,cequerisquentlesmouvements
requérants,cen’estpasd’indisposerunetutelledansunprocessus
detarificationoudansunprocessusderégulationdepolice,de
l’hygièneetdelasécuritédufonctionnementdesétablissements.
Cequerisquentcesmouvements,c’estqu’onleurcoupeleurssub-
ventions.Maiscerisqueestquandmêmeminimisé,mesemble-t-il,
parrapportàceluiquecourentlespersonnesmoralesquej’évoquais
précédemmentdansdeslitigesnationaux.Ausurplus,l’exemple
d’AutismeFrancemeparaîtextrêmementintéressant.Lesrésultats,
quivalentcequ’ilsvalent,del’exercicequenousavonsconduitn’ont
pasétésinégatifsquecela,entermesdepolitiqueenfaveurdes
personnesautistesenFrance.Donclesrisquesmeparaissentmoins
lourdsdevantnousquedansdeslitigesdeproximité.Laproximité
c’estl’endroitleplusdangereux,sil’ons’affronte.Jediscelaparce
quejesuisjugenationald’appeldansdeslitigesentrepersonnes
privéesetdépartements.S’ilyaunproblèmeentreunusageret
undépartement,unemairie,c’estlàquecelarisquedesepasserle
plusmal.C’estauplusprèsquecelasepasseleplusmal.S’ilyaun
litigeavecl’Etat,ilyaaussidesrisques,maisilssontdéjàmoindres,
parcequetempéréspard’autresregardsetd’autresinfluences.S’ily
aunlitigedevantnous,c’estencoreplusloin.C’estpeut-êtremoins
directementefficace,maisc’estaussimoinsdirectementdangereux.

PetrosSTANGOS(MembreduComitéeuropéendesDroitssociaux)

Jecomprendstrèsbienlasourced’hésitationspourintroduireune
réclamationcollectivedevantleComité.Jeprésumequecettesource
(lacraintederétorsions)couvrelanon-invocationparlesréclamants
desquestionsderesponsabilité,d’abordsurleplaninternational,de
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Marie-JoséSCHMITT(Présidented’ActioneuropéennedesHandicapés
(AEH))

Jevoudraisajouteruneautredifficulté.MonAssociationdebase,qui
représentedespersonneshandicapées,adanssestiroirsplusieurs
projetsderéclamationscollectives;elleacommencéàtravaillersur
desréclamationscollectivesetcesontlesassociationselles-mêmes
quinousontdemandédelesretirer,généralementàlademande
desfamillesquidisaient:ouid’accord,cefoyer(jeprendsjusteun
exemple)cefoyerpourpersonneshandicapéesestunscandale,mais
c’estleseul,etsionsemetuntelouuntelàdos(excusez-moipour
l’expression)onn’auraplusrienpournotreenfant,onn’auraplus
rienpournotreadulteetdoncjecroisqu’ilyaderrièrecetteproblé-
matiquedel’article15,quevousallezrevoirl’anprochain,unchantier
immensedetravailmaisavecdesbarrièrestrès,trèsimportantespar
peurdeperdreletoutpetitacquisqu’onpeutavoir.

JEAN-MICHELBELORGEY(RapporteurGénéralduComitéeuropéen
desDroitssociaux)

Justeunmotsurcesujet.Jesuis,nonpasenqualitédeRapporteur
GénéraldeceComité,maisenqualitédemilitantassociatifdans
monproprepays,trèsrégulièrementl’objet,delapartd’associations
gestionnairesd’établissementsoudeservicespourpersonneshandi-
capées,dedemandesdeconseilssurlesméthodespermettantde
contestersoitlatarificationdetelétablissement,soitl’insuffisancede
qualitédetelleoutelleprestation.Leslitigesrelatifsàcesquestions
sontsusceptiblesd’êtreportésdevantdesjuridictionscivilesou
devantlesjuridictionsadministrativesspécialiséesdelatarification,
etc.Ilestvraiquesouventlespersonnesquiontàseplaindredu
mauvaissortquileurestfaitredoutentquel’épreuvejuridictionnelle
neconduiseàuneaggravationdesaffrontementset,commeledisait
M.STANGOS,desrétorsions.Evidemmentilesttrèsdifficiledelutter
contrecephénomène;ilfaudraituneéducationdesresponsables
administratifs,cequin’estpasfacile,etunvéritableexercicedela
solidaritéentreassociations,entregestionnaires,cequinel’estpas
davantage.DevantleComitéeuropéendesDroitssociaux,c’estun
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àuneprocédurecontentieusesurleterraindesdroitsdel’homme,
etcepourunmotiffortsimple:ellesnesontpascertainesqueleur
actionaillepourl’instantdanslesensdesdroitsdel’homme.Nous
nousoccuponsbeaucoupdelaquestiondudroitaulogementetles
associationsquinoussontaffiliéesoffrentdessolutionsd’héberge-
mentauxsans-abri,sansquel’onsachetropcependantsicessolu-
tionsontleurplacedanslevastedébatsurlesdroitsdel’homme.C’est
làlepremierobstacleàsurmonter.Jeconstatequelesassociations
affiliéesàlaFEANTSAsemontrentréticentesetsceptiquesàl’idée
d’intenterdesactionsenjusticefondéessurlerespectdesdroits
del’homme.Unautrefacteurfortimportantjoueégalementpour
nombred’ONGcommelamienne,àsavoirquenoussommesfinan-
céesquasiexclusivementparl’Unioneuropéenneoulespouvoirs
publics.Orutiliserdel’argentpublicpourformerdesrecoursinvo-
quantlesdroitsdel’hommen’estpastâchefacile:Ilfautconvaincre
lesbailleursdefonds–lesgrandsargentiers–,del’utilitédetelles
actions,leurfairecomprendrequecelacontribueàl’instaurationde
normesauniveaueuropéen,etc.Cesontlàdesobstaclesqu’ilfaut
vaincre,etcelaprenddutemps.Enfin,letroisièmefacteurquime
paraîttrèsimportantpourlesONGestlesavoir-faire.LaFEANTSA
n’estpasunréseaud’expertsspécialisésdanslesdroitsdel’homme.
Lesassociationsquinoussontaffiliéess’emploient,jel’aidit,àtrou-
verdessolutionsd’hébergementàdessans-abri;ellespossèdent
rarementlescompétencesrequisespouragirenjusticeetcelaexige,
encoreunefois,beaucoupdetemps.Celaétant,l’organisationque
jereprésenteadéjàsoumisdeuxréclamationscollectives–l’une
contrelaFrance,voiciquelquesannées,danslaquellenousavons
obtenugaindecause,etl’autre,plusrécemment,contrelaSlovénie,
dontladécisionnousaégalementétéfavorable(nousenavonsparlé
précédemment).Nousenvisageonsdedéposertrèsprochainement
deuxautresréclamationscontredeuxautresEtatsmembresqui
ontratifiélaChartesocialeréviséeetleProtocolederéclamations
collectives.Nousfaisonsdonctoutcequiestennotrepouvoir,me
semble-t-il,maislecontextedifficiledanslequels’inscritnotreaction
nenousfacilitepaslatâche.
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gouvernementalesnesoulèvent-ellespasdansleursréclamations
desquestionsdedroitinternationalsuscitéesparlessituationsliti-
gieuses?Pourquoilesréclamantssont-ilssihésitantsàsoulever,par
exempledesquestionsderesponsabilitéinternationaledel’Etatmis
encause?Jetiensàadresserdoncauxreprésentantsdelasociété
civileiciprésentslaquestionquim’apréoccupécematindansle
cadredestravauxduComité.Jevoussignalequesitelétaitlecas,ce
seraitunmoyenidéalpourqueleComitéfasseprogressersapropre
manièrededireledroit.

Madeuxièmequestions’adressesurtoutàMessieurslesAmbassadeurs
desEtatsquiontratifiéleProtocolederéclamationscollectives.Plus
précisémentjem’adresseauReprésentantdelaCroatie.Jevou-
draisjustementluidemandercommentlasociétécroateaperçu
ladécisionrécenteduComitéconcernantl’étatdelogementdela
communautéethniqueserbedupays.C’estlaRéclamationcollective
n°52.Y-a-t-ileudesréactionsàl’intérieurdel’administrationoudu
gouvernement?Biensûr,pasdutypedecellesquiontétésoulevées
ouquiserontsoulevéesauComitédesMinistres.Desréactionsplus
substantielles.C’estunequestionspécifiquequejeposeausujetde
laCroatie,parcequ’elleestliéeàunconflitplusvaste,espérons-le
ancien,entredeuxEtatssouverains,laCroatieetlaSerbie,parcequ’il
yadesséquellesdececonflitinternationalsurleplaninterne(croate)
etj’aimeraissavoirsilapopulationcroateestsensibleautypede
questionsqueladécisionduComitéasoulevées.

FreekSPINNEWIJN(Directeur,FédérationeuropéennedesAssociations
nationalestravaillantaveclesSans-abri(FEANTSA))

Sijevouscomprendsbien,voussouhaitezsavoirpourquoilesONG
activesdansledomainesocialnesoumettentpasdavantagede
litigesmettantencauselesdroitsdel’homme.

J’yvoisplusieursraisons.Danslecasdel’organisationquejerepré-
sente,quifédèrediversesassociationsproposantdesservicesdesti-
nésauxsans-abrisurl’ensembleduterritoiredel’Unioneuropéenne,
ilfautcomprendrequ’ellesn’ontpasnécessairementenviederecourir
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tâche,maisaussiilyaunepartienonnégligeabledecesuivide
l’exécutiondesdécisionsàl’échellenationale.

Jevousdonnejusteunexemple:dansnotreRèglement,nous
n’avonspaslafacultéoulepouvoird’accorderdesindemnisations,
descompensations,commec’estlecaspourlaCoureuropéenne
desdroitsdel’homme.Ilyauneautrequestion:c’estlaquestionde
lacompensationpourlesfraisdesprocédures,quiafaitl’objetd’un
débatauseinduComitéeuropéendesDroitssociauxetauseindu
ComitédesMinistres.Maisenrevenantàlaquestiondesindem-
nisations,jecroisquesurlabasedesdécisionssurlebien-fondé
duComitéeuropéendesDroitssociaux,l’organisationréclamante
pourraitessayerdeconvaincrelesjuridictionsnationalesqu’ils’agit
dudroitinternational,qu’ils’agitd’untraitéinternational,laCharte
socialeeuropéenne,etqu’onpeutégalementdemanderdesmesures
concrètesd’exécutionauprèsdesjuridictionsnationales,entreautres,
unecompensationéquitable.Et,parailleurs,commevouslesavez,
ilyaunesortedefeedbackentrelaprocédurederéclamationscol-
lectivesetlaprocédurederapports.Ilestvraiquecelle-ciestune
procédurelente,c’esttousles4anspourchaqueblocdelaCharte,
maisonyconstateégalementqueleComitéévaluedanssesappré-
ciationslapratiquejudiciaireàl’échellenationale.Bref,jecroisquele
rôledesONGsetdesautresorganisationsayantlaqualitépouragir
esttrèsimportant,nonseulementdèslepointdedépart,lastraté-
gieinitiale,doncunebonneréclamationcollective.Ilestaussitrès
importantd’avoirunebonneréponsedelapartduGouvernement,
unebonnedécisiondelapartduComité,c’estuneexigencepour
nousaussi,maisensuiteunsuiviàl’échellenationale.Celadépend
biensûrdesdroitsfondamentauxquisontenjeumaisentoutcasil
nefautpasperdredevue,j’insiste,cetaspectdeplusenplusimpor-
tant:l’exécutionàl’échellenationalevis-à-visdesjugesnationaux.

PetrosSTANGOS(MembreduComitéeuropéendesDroitssociaux)

J’aideuxquestionsàposer.Lapremières’adresseplutôtauxparti-
cipantsdelasociétécivile.Cematinaucoursdelaplénière,nousnous
sommesposélaquestionsuivante:pourquoilesorganisationsnon
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clairementlanaturedelanon-conformitéetàvoirainsiquelles
mesurespourraientcontribueràmettreuntermeàcettesituation.

MonikaSCHLACHTER(MembreduComitéeuropéendesDroits
sociaux)

Cen’estévidemmentpasunhasardsidestextescommelaCharte
ontétéformulésendestermestrèsgénéraux:lebutétaitdelaisser
auxEtatsunecertainemarged’appréciation,pourpouvoirensuite
déterminerbeaucoupplusfacilementsitellemesureouteldispositif
excèdecettemarged’appréciation.Ileniraittoutautrementsinous
indiquionsàunEtatcequ’illuifaudraitfairedanslesmoindresdétails.
Ceprocédéentraveraitnettementplusleurmarged’appréciation,
etc’estsansdoutel’unedesraisonspourlesquellesnousyavons
rarementrecours.

LuisJIMENAQUESADA(MembreduComitéeuropéendesDroits
sociaux)

J’estimequecettequestionestessentiellenonseulementpourle
succèsduComitéeuropéendesDroitssociauxmaispourlesuccès
del’actiondetouteautrejuridiction,tantàl’échelleinternationale
qu’àl’échellenationale.Jevousdiscelaparcequ’enplusdeces
deuxparties,c’est-à-direleComitéeuropéendesDroitssociauxet
lesuividel’exécutiondesdécisionsduComitédelapartduComité
desMinistres,jecroisquelesONGs,lessyndicats,lesorganisations
d’entrepreneurs,etc.,quisonthabilitéesàdéposerdesréclamations,
cesassociationsontbeaucoupdechosesàdire.Mêmedéjàenpro-
posantdesorientationsdansleursréclamations,parcequ’ilyaquand
mêmeunprincipedecohérenceentrecequel’ondemandeetce
queleComitépeutaccorderdansleslimitesdutextedelaCharte
socialeoudesonRèglement.Etalors,jepenseque,pourlesuivide
ladécisionsurlebien-fondé,ilesttrèsimportantderetenirlafaçon
dontonposelaquestion,lastratégieprocéduraledel’organisation
réclamante,lesréponsesdelapartdugouvernementquipeuvent
égalementéclaircirlasituationetnousaideràmieuxremplirnotre
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detemps,ouquandnousavonslesentimentquelaconcrétisation
dessoucismajeursdontnousfaisonsétatrisquedeprendredu
temps.Aussisongeons-nousàprendredesdispositions,dansnotre
règlementintérieur,quipourraientultérieurementêtreconsolidées
àunniveauplusélevé,prévoyantqu’ilnousestpossibled’indiquer
auxEtatsqu’illeurfautprendredesmesuresimmédiates,conserva-
toires,avantmêmequenousayonsstatuéaufond,oudesmesures
urgentesaprès.Siledésordreouledérapageobservéaprisdetrop
grandesproportions,ilvautmieux,defait,yremédiertoutdesuite.
Nouspouvons,danscettedémarche,nousappuyersurl’exemple
delaCoureuropéennedesdroitsdel’homme,mêmes’iln’estque
modérémentprobant.Entenantcompte,évidemment,dupartage
depouvoirs,quiadéjàétéévoquéparnotresecrétaireexécutifentre
nousetleComitédesMinistres,quinousobligeàfairepreuved’une
certaineréserve.

ColmO’CINNEIDE(VicePrésidentduComitéeuropéendesDroits
sociaux)

JerejoinstotalementlesproposquevientdetenirleRapporteur
général,toutspécialementencequiconcernelaplaceimportante
qu’occupeleComitédesMinistresdanslemécanismedecontrôle.Je
voudraisaussi,enquelquesmotsseulement,soulignerquenousnous
efforçonsdansnosconclusionsetdanslesréclamationscollectives
d’indiqueravecprécision,encasdeconstatdenon-conformité,cequi
poseproblème.End’autrestermes,nousessayonsdemettreledoigt
surlanatureexactedelanon-conformitéetespéronsdonnerdela
sortedesorientationsquantautypedemesuresquipermettraient
d’yremédier.Nousn’yparvenonspastoujours,etils’agitd’ailleurs
d’unedifficultéàlaquellelaCourdoitsouventfaireface–dansbien
descas,elleétablitl’existenced’uneviolationetlaisseensuiteaux
Etatsjusqu’àunedizainedesolutionsdifférentespourtenterd’y
apporteruneréponse.C’estunproblèmequeconnaissenttousles
organesjuridictionnelsdeparlemonde,maisnousconsidéronsqu’il
nousincombefoncièrementd’aideraussibienceuxquisouffrent
d’êtreprivésdeleursdroitssociauxquelesEtatsconcernésàcerner
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touterécente,étéamenésàseprononcer,enmêmetempsquesur
ledroit,surlesmesuresd’exécutionpermettantdefaireprévaloir
unretouràlalégalité.Deplus,dansuncascommelenôtre,outrele
déficitdontnoussouffronsparrapportàunorganismejuridictionnel
àpartentière,unedifficultésingulièretientautypedesituations
dontnousavonsàtraiter.Cequ’aditM.O’CINNEIDEestàcetégard
trèscaractéristique,etnousinviteàfairepreuvedemodestie,cequi
n’exclutpasquenousayonsuncertainnombred’ambitions.Ces
ambitionssetraduisentdèsàprésent,etpeuventsetraduiredans
l’avenirdeplusieursmanières.D’abordnoussuggérons,defaçon
souventassezexplicite,sinondansledispositifdenosdécisions,du
moinsdansl’analyseàlaquellenousprocédonsdessituationsqui
noussontsoumises,quellessontlesdérivesqu’ilconviendraitde
surmonter.EnsuiteilestclairqueleComitédesMinistres,quiale
pouvoirdedonneruneforceobligatoireànosdécisions,cequin’est
pasdansnospropresmoyens,doits’appuyersurcesrecomman-
dationspourmontrerauxEtatsquellessontlesvoiesderedres-
sementquisontlesplusutilementpraticables.Enfin,quandnous
analysons,danslesannéesquisuiventleprononcéd’unedécision
suruneréclamationcollective,lesnouveauxdéveloppementsdes
politiquesnationales,noussommesamenésàreleverquel’onafait
desprogrès,quel’onacorrigélesprincipalesdéfaillancesquiontété
relevées,ou,aucontraire,quecelacontinuecommeavant.Atravers
toutcelailya,sinonexplicitement,pourlesraisonsquej’aidites,du
moinsdefaçonassezlisible,l’amorce,prudente,d’uneactivitéde
prescripteurdebonsusages.Maisilyaaussi,auConseildel’Europe,
d’autresinstancesquisontspécialiséesdanslesbonsusages,etdont
l’action,coordonnéeaveclanôtre,peutpermettred’aiderlesEtats
quinesauraientpas,cequiesttoutdemêmeassezrare,comment
échapperauxornièresqu’onleurasignalées,àidentifierlameilleure
façondeprocéderpourlefaire.Iltraîneaureste,encemoment,dans
l’espritd’uncertainnombred’entrenous,nouveauxvenusetpar
conséquentplusdynamiques,pluscréatifs,plusjeunesaussi,iltraîne
uncertainnombred’idéesàcetégard,intéressantes.Noussommes
souventgênésquandl’instructiond’uneaffaireprendbeaucoup
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ilmefautresituermaquestiondanssoncontexte:j’aieulesentiment,
enparticulierdansl’affaireMaranpoulos,qu’ilétaittrèsdifficilede
donnerauGouvernementdesrecommandationsclairesenraisonde
l’extrêmecomplexitédudossier.Or,sansindicationsprécisessurce
qu’ilyalieudefaire,ilestmalaisé,mêmepourl’organisationrécla-
mante–etplusencorepourlasociétéciviledel’Etatconcerné–de
suivrelesprogrèsréalisésetdevoirensuiteavecleComité,dansle
cadredelaprocéduredesrapports(oupard’autresbiais)silesactions
ainsientreprisesvontdanslesensdeladécisionqu’ilarendue.La
réclamationdelaFMDHcontrelaGrèceaainsiétéunegranderéus-
site–lesréclamantsontappréciéauplushautpointledialoguequi
s’estinstauréaucoursdelaprocédureetsesontfélicitésdeladécision
proprementdite;pourautant,lesuivideladécisionamanifestement
poséproblème.DanslaréclamationintroduiteparlaLiguebelgede
laFIDH,nouscraignonsdenousheurteràunedifficultéanalogue
–maisnousnesommespaslàpourévoquerdesaffairesencours.
Ilsemblequecettequestiondelaprécisionquedevraientavoirles
recommandationsformuléesparleComitéinquiètevivementla
sociétécivileengénéral,etplusencorelesorganisationsnonadmises
àprésenterdesréclamationscollectives.LeComiténepeutcertes
imposerdesinjonctionsdirectesàunEtat–c’est-à-direluiordonner
d’adopterunemesureparticulière–,maiscommentpeut-iltrouverle
bonéquilibreentreleconstatdenon-conformitéetlaformulationde
recommandationsspécifiques?LesmembresduComitépensent-ils
quel’onpeuticimieuxfaire?

Jean-MichelBELORGEY(RapporteurGénéralduComitéeuropéen
desDroitssociaux)

Jevoudrais,àcestadedeladiscussion,direseulementdeuxoutrois
motsassezbrefs.Ledéveloppementdespratiquesjuridictionnelles,
quenousprenons,biensûr,pourréférence,mêmesinousnesommes
pasunorganejuridictionnelàpartentière,aétéassezlentsurle
terrainqu’évoquel’intervenantdelaFIDH.Lesorganesjuridiction-
nelsappelésàstatuersurlerespectoulenon-respectdecertaines
obligationslégales,réglementairesontrarement,saufàunepériode



17

fêterlequinzièmeanniversairedelaChartesocialeréviséeetilfaut
vraimentenfairelapromotionsurtoutencestempsderéformedu
Conseildel’Europeetenpériodedecrise.VotreComitéestencore
plusimportantenpériodedifficilemesemble-t-il.Trèssincèrement
chaquepaysàsaproblématique,sasensibilitéparrapportaudroit
aulogementetl’exempledelaCroatienousmontrequeledroitau
logementc’estaussiledroitdespersonnesdéplacéesetdesmigrants
etencesensc’estquelquechosequiestvraimentintéressantetqui
élargitpeut-êtrelaperceptionquel’onpeutavoirdusimpledroit
aulogement.DufaitquevousêtesunComitérestreintjepenseque
celavouspermetdetravaillerdemanièrepeut-êtreplusefficace.
Entoutcas,jevousremerciedevotretravail.MadamelaPrésidente
nousavonstravailléavecungrandplaisiravecvous.J’aurail’honneur
deprésenteraumoisdejanvierunrapportsurlaChartesocialeet
sesimplicationsetjepensequ’ilserapeut-êtrepossibled’ajouter
unpetitparagraphesurcequis’estpassépourledroitaulogement.

MATTHIASSANT’ANA(représentantdelaFédérationInternationale
desLiguesdesDroitsdel’Homme(FIDH))

J’aieuleprivilèged’intervenirdansdeuxréclamations–l’une,tou-
joursencours,quiopposelaFIDHàlaBelgique,etl’autre,surlaquelle
leComitéastatué,quiavaitétédéposéevoiciquelquesannéesparla
FondationMarangopoulospourlesdroitsdel’homme.Cequenous
venonsd’entendreàl’instantesteffectivementtrèsintéressant.Le
mécanismedesréclamationscollectivesrevêtàmesyeuxuneimpor-
tancecapitaleencequ’ilpermetdetraduirelesnormesabstraitesde
laCharteendesrèglesetcritèresconcrets.Lesorientationsdonnées
parleComité,quiindiquentauxGouvernementsdansquelssensil
leurfautaller,ontconféréàlaCharteunplusgranddynamisme.Cela
étant,jem’interrogesurunpoint,quiestaussiaffairedeprocédure:
jemedemandecommentleComitéperçoitlerôlequiluirevient
d’adresserauxEtatsdesrecommandationsclairesdanslesdécisions
qu’iladopte,concernantplusprécisémentlestypesdemesuresdont
ilconsidèrequ‘ellescontribuentréellementàunplusgrandrespect
desobligationsissuesdelaCharte.Pourmieuxexpliquermonpropos,
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Avantd’enterminer,jevoudraissimplementsoulignerl’importance
delaprocédurederéclamationscollectives,encequ’elleconstitue
unvecteurpermettantdetraduiredesgarantiesassezabstraites
concernantlesdroitssociauxendesnormesconcrètescapablesde
guiderlesautoritésetautrespartiesprenantesdansleurrecherche
d’unesolutionrespectueusedesdroitsdel’homme.Ellepermet
égalementdedéterminercequ’exigentlesdroitssociauxetceque
lesEtatssonttenusdefairedanslecadredesdroitssociauxinscrits
danslaChartesocialeeuropéenne.

RégisBRILLAT(SecrétaireexécutifduComitéeuropéendesDroits
sociaux)

Cetteprésentationparticulièrementdétailléeva,jen’endoutepas,
donnerlieuàdesdiscussionsintenses.Parl’exempleemblématique
dudroitaulogement,dontcertainsdisentparfoisqu’ilneseraitpas
justiciableouqu’ilnedevraitpasêtrejusticiable,vousavezmontré
comment,parlaprocédurederéclamationscollectives,leComitéa
développétouteunesériededroitsquisontconcretseteffectifset
quivisentàassurerlapleineeffectivitédelaChartesociale.

Jevaismaintenantouvrirladiscussionsurcettepremièrepartieà
proposdesdifférentesdimensionsdudroitaulogement.

BernardMARQUET(Vice-présidentdelaCommissiondesquestions
sociales,delasantéetdelafamilledel’Assembléeparlementairedu
Conseildel’Europe)

C’esttoujoursavecungrandplaisirquel’AssembléeParlementaire
collaboreavecleComitéeuropéendesDroitssociauxcarils’agit
d’unecollaborationquisefaittoujoursdansuntrèsbonesprit.Cela
nouspermetlà,entantqueparlementaireauConseildel’Europe,
dedécouvrirunnombreimportantd’organismes.Jenediraipasque
leConseildel’Europeestcloisonnémaisilnesaitpasfairesapro-
motionetvotreComitéeuropéendesDroitssociauxestuncomitéà
mesyeuxexemplaireparlacomplexitédessujetsqu’ilaborde.Ona
tendanceàréduirelesDroitsdel’hommeauxDroitsdel’hommeje
diraiprimairesbienlaCharteSocialeait50ans.Nousallonsbientôt
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imaginerlesmultiplesdébatsenflammésquenousavonspuavoir
surcesquestionscomplexesauseinduComité).

LaCroatieainvestibeaucoupdetemps,d’énergieetd’argentpourse
doterd’unprogrammedelogement,ens’attachantàfaireensorte
qu’ungrandnombredecespersonnesdéplacéespuisseenbénéfi-
cier.LeComitéasuivideprèsl’avancementdeceprogramme,àla
lumièredesrapportsétablisparlaCommissioneuropéenne,pardes
ONGetparleHCR,etentenantcompteaussid’autresavisd’experts.
Ilestparvenuàlaconclusionque,silaCroatieavaitindubitablement
faitdesprogrèsnotablesenlamatièrependantquelquetempsau
milieudesannées2000,cesavancéesn’étaientpeut-êtrepasàla
hauteurdecequ’ellesauraientdûêtre.Ilaégalementconstatéun
problèmedecalendrierquiretardaitl’exécutionduprogramme:bon
nombredepersonnesdéplacéesrésidantàl’étrangern’avaientainsi
aucuneidéedeladateàlaquelleunesolutionpourraitêtretrouvéeà
leurproblèmedelogement.LeComitéadoncconstatéuneviolation
del’article16,doubléed’uneviolationdel’articleEluenliaisonavec
cedernier,aumotifquelesstratégiesdéployéesparleGouvernement
croatedanssonprogrammedelogementauraientdûmieuxtenir
comptedelavulnérabilitéparticulièredenombreusespersonnes
déplacées,notammentdufaitqu’ils’agissaitdeSerbes.

Lesdeuxaffairesétaientcomplexes;ellesprésentaientchacuneune
grandedifficultéetl’unecommel’autreportaientsurdessituations
auxquelleslesautoritéscroatesetslovèness’étaientemployéestant
etplusàapporterunesolutionjuste.Pourautant,desproblèmes
persistaient.AussileComitéa-t-ilétéchargédedéfinir,àpartirdela
procédurederéclamationscollectives,uneapprochecohérenteet
constructiveenmatièrededroitssociauxdanslecadredelaCharte
sociale.Nousavonspassédelonguesheuressurlesdécisionsque
nousavonsrenduespourcesdeuxréclamationscomplexes;nous
enavonsdiscutéchaqueligneparlemenuetpensonsavoirposé
unensembleclairetcohérentdenormesenmatièrededroitsde
l’hommequipeuventcontribueràréglerleslitigesquiprésentent
unteldegrédedifficultéetdecomplexité.
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ressortirdefaçonsymptomatiquelapersistanced’uneincertitude
juridiquesurceterrain.

L’obstacleauquels’étaitheurtéelaCoureuropéennedesdroitsde
l’hommedansdesaffairescommeBleciccontreCroatievenaitde
cequ’elleétaitenquelquesortedansl’incapacitédestatuersur
nombredelitigesnésdecettesituationenCroatieaumotifqueles
faitsdelacauseétaientantérieursàlaratificationparlaCroatiedela
Conventioneuropéennedesdroitsdel’homme.Plusieursorganisa-
tionsinternationalesdénonçaientparailleursl’absence,enlamatière,
detoutcadrejuridiquenormatifclairetbienétabli.L’Assembléepar-
lementaireduConseildel’Europeavaitelle-mêmeappeléleComité
desMinistresàétablirunrapportquijetteraitlesbasesd’uncadre
juridiquedanscedomaine.Oncomprenddoncl’importanceconsi-
dérablequ’arevêtuecetteréclamationcollectivepourleComité,qui
yavuunmoyend’aborderlaquestiondurespectdesdroitssociaux,
etdesdroitsaulogementenparticulier,danscecontextedifficile.
VousavezdevantvousletextedeladécisionrendueparleComité.
CedernieraestiméensubstancequelaCroatieavaitcertainesobli-
gationsàl’égarddesfamillesrésidantàl’étrangerquisouhaiteraient
revenirdanscepayspourautantqu’unlogementd’unniveausuffi-
santleursoitfourni.Etd’ajouterenconclusionque,danslamesure
oùlaCharteestunmécanismedeprotectiondesdroitssociaux,elle
negarantitpaslesdroitsdepropriétéentantquetels.LeComitéa
doncconsidéréqu’auregarddelaChartesociale,quisedistingue
encelad’autresinstrumentsconsacrésauxdroitsdel’homme,la
Croatieavaitvis-à-visdecesfamillesl’obligationdemettreenplace
undispositifréeletsignificatifenmatièredelogementquipuisse
progressivementconcrétiserleurdroitàlaprotectiondelafamille;
ilaégalementconcluquelaChartesocialenecréaitpasdedroità
obtenirrestitutionouàêtreintégralementindemnisé,étantdonné
qu’elleestuninstrumentvouéàlaprotectiondesdroitssociauxplu-
tôtqu’àlaprotectiondesdroitsdepropriétéentantquetels.(Jeme
doisd’indiquerqueplusieursmembresduComité–dontjesuis–ont
formuléuneopiniondissidentesurcepointprécis,cequivouslaisse



13

logement,enparticulierpourlespopulationslesplusvulnérables.
Appliquantcesprincipesgénérauxdesajurisprudenceaucasd’es-
pèce,leComitéaconclu,enrésumé,quesil’offredelogements
proposéeparlaSlovénieetsisalégislationenmatièredelogement
satisfaisaientglobalementauxprescriptionsdelaCharte,lesort
desoccupantsdebiensdontlapropriétéavaitétérestituéeàdes
particuliersn’étaitpasconformeauxarticles31et16delaCharte,ni
àl’obligationdenon-discriminationinscriteàl’articleEdelaCharte
socialerévisée,luencombinaisonaveclesarticles31et16,aumotif
quelespersonnesconcernéesnebénéficiaientpasd’unegarantie
suffisantedemaintiendansleslieux.Cetteréclamationcollectivea
ainsiamenéleComitéàs’attaqueràundossierdifficileetluiaper-
misdeposeruncadrenormatifpourveilleraurespectdesdroitsde
l’hommefaceàunesituationaussidélicate.

Desdifficultéssimilaires,quitémoignentdelacomplexitédesrécla-
mationscollectivesdontestparfoissaisileComité,sontapparues
dansl’autreaffaireopposantleCentresurlesdroitsaulogementet
lesévictionsàlaCroatie.Iciaussi,jemelimiteraiàvousrésumertrès
succinctementunesituationfortcompliquée.Laréclamationportait
ici,pourl’essentiel,surlaquestionducaractèreadéquatdespro-
grammesdelogementmisenplaceparleGouvernementcroatepour
offriruntoitaugrandnombred’individusetdefamillesquiavaient
étédéplacésdurantleconflitdontlaCroatieavaitétélethéâtreau
milieudesannées90etqui,decefait,n’avaientpasétéenmesure
deretrouverdanscepaysunesolutiond’hébergementassortiede
garantiesdemaintiendansleslieux.Elles’inscrivait,elleaussi,dans
uncontextecomplexeetdifficilemarquépardesconsidérations
multiplesetvariées,pardespolitiquesdivergentesdespouvoirs
publics,ainsiqueparunefortedosedecontrôleexterneexercépar
laCommissioneuropéenne,lesNationsUniesetd’autresinstances
internationales.LesaffairesportéesdevantlaCoureuropéennedes
droitsdel’hommeetdevantleComitédesdroitsdel’hommedes
NationsUnies,quiveilleaurespectparlesEtatsdesobligationsissues
duPacteinternationalrelatifauxdroitscivilsetpolitiques,avaientfait



12

àdesindividusqui,avant1991,jouissaientd’undroitaulogement
garanti,c’est-à-diredudroitd’obtenirunlogementdéterminéfourni
parl’Etatoupardesorganismespublics.Or,après1991,unepart
considérableduparcimmobilierdel’Etataétéprivatiséeetbeaucoup
departiculierssesontvuoctroyerledroitd’acquérirleurlogement
àdestauxtrèsavantageux.Ilenallaitdifféremmentdesbiensqui
avaientfaitl’objetd’uneexpropriationparl’Etatdanslesannéespré-
cédentes:ilfallaitlesrestitueràleursancienspropriétaires,cequia
naturellementposéproblèmepourlesoccupantsdecertainsdeces
logements–n’étantpaslespropriétairesinitiauxdesbiensqu’ilétaità
présentenvisagéderestitueràceuxquilesavaientacquisàl’origine,
ilssesontretrouvésdansunesituationprécaire.Ilsdétiennenten
effetdesdroitsd’occupationmaiscesdroits,toutenétantprotégés
parlaloi,sontlimitésàcertainségards.Sansentrerdansledétail,les
individusetfamillesenquestionontétéplacésdansunesituation
différente–bienplusprécaire–decellequeconnaissentlesbénéfi-
ciairesdesprogrammesdeprivatisationsubventionnésparl’Etatmis
enplacelorsdelacréationdelanouvelleRépubliquedeSlovénie:
leshaussesdeloyers,l’absencedebailclairetl’incertitudequantau
régimed’occupationàlongtermedeleurbienensontlesprincipales
causes.Bienqu’ilfailleadmettrequeleGouvernementslovènen’a
pasménagésesefforts,delonguesannéesdurant,pourtenterde
trouverunesolutionjusteetéquitable–effortsdontleComités’est
ditconscientdanssadécisionrelativeàlaréclamationcollectiveen
question–,cettesituationaconstituéetconstitueencoreungrave
problème.

LeComitéainsistédanssadécisionsurl’importancedesmesures
d’applicationnationales.Ilasoulignéquelespaysquientendent
fairedudroitaulogementuneréalitédoiventsedoterdemoyens
juridiques,financiersetopérationnelspermettantdetendreprogres-
sivementverslesobjectifsfixésparlaCharte,tenirdesstatistiques
exploitablessurlesbesoins,lesressourcesetlesrésultatsobtenus,
examinerrégulièrementleursstratégiesenmatièredelogement,
établiruncalendrier,etétudierdeprèsl’incidencedespolitiquesdu
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peuventmobiliserafindepermettrelaréalisationdecesdroits.En
d’autrestermes,leComitéconsidèredoncquelesdispositionsdela
Chartequiprotègentlesdroitsaulogementn’imposentpasnéces-
sairementuneobligationderésultat.AucunEtatpartienepourrait
garantird’êtreenmesure,dujouraulendemain,dedonnerpleine
etentièresatisfactionàtouteslesdemandesdelogementsémanant
desindividusquirelèventdesajuridiction;aussilesarticles31et16
nesauraient-ilsêtrecompriscommeimpliquantpourlesEtatsune
obligationderésultat.Celaétant,leComitéaaussisoulignéquele
respectdecesdroitssupposaitdesactionsconcrèteseteffectiveset
appelaitdavantagequ’unsimpleengagementthéoriqueouabstrait.
C’esticiquelesréclamationscollectivesprennenttouteleurimpor-
tanceencequ’ellesoffrentauComité,lorsquedesONGlesaisissent
ainsidedossiersbrûlants,lapossibilitédedéfinirplusprécisémentce
quesignifielefaitderespectercommeilsedoitledroitaulogement
ainsiqueledroitdesfamillesàlaprotectionsocialeenmatièrede
logement.

Lesdeuxréclamationscollectivesquej’aiétéchargédevousexposer
brièvementportentl’unecommel’autresurdesdroitsaulogementet
lescirconstancesquiensontàl’originesontcomplexes.Ellesmettent
toutesdeuxencausedesproblèmesliésàdesaidesaulogementqui
sontapparusaprèsledémantèlementdel’ex-Yougoslavieen1991.Il
s’agitdelaréclamationno52/2008forméeparleCentresurlesdroits
aulogementetlesévictionscontrelaCroatieetdelaréclamation
no53/2008déposéeparlaFEANTSAcontrelaSlovénie.Nouspour-
rionségalementévoquerd’autresréclamationscollectives,maisces
deux-làmesemblentillustrerdefaçontrèsclairecommentleComité
chercheàs’acquitterdesamissiondanslecadredumécanismede
contrôledelaCharte.

Jevoudrais,pourcommencer,revenirtrèsbrièvementsurlarécla-
mationforméeparlaFEANTSAcontrelaSlovénieetsurlecontexte
fortcomplexequil’aentourée.(Vousdevrieztousavoirreçucopie
decedossier,quel’onpeutdetoutemanièreconsultersurnotresite
Web).Laréclamationenquestionvisaitpourl’essentiellesortréservé
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dudroitaulogement,lesPartiess’engagentàprendredesmesures
destinéesàfavoriserl’accèsàunlogementd’unniveausuffisant.Le
deuxièmeparagraphedel’article31évoquel’engagementdesParties
àprendredesmesuresdestinéesàprévenirl’étatdesans-abrien
vuedel’éliminerprogressivement.Auxtermesduparagraphe3de
l’article31,lesPartiess’engagentàprendredesmesuresdestinées
àrendrelecoûtdulogementaccessibleauxpersonnesquinedis-
posentpasderessourcessuffisantes.Lestroisparagraphesdel’ar-
ticle31posentdesobligationsspécifiquesdifférentes,dontl’objectif
estdedonnereffetaudroitgénéralaulogement.

Ilmefautégalementmentionnerl’article16.Tantdanslaversion
initialedelaChartesocialequedanssaversionrévisée,cetarticle
protègeledroitdelafamilleàlaprotectionsociale,juridiqueetéco-
nomique.LesEtatspartiess’engagent,envertudecettedisposition,
àpromouvoirlaprotectionéconomique,juridiqueetsocialedelavie
familialepardesinterventionsdansdiversdomaines,notammentla
constructiondelogementsadaptésauxbesoinsdesfamilles.

Ensaqualitéd’organechargéd’interpréterlaChartesociale,leComité
estappeléàformulerunavisd’expert,selonlesprincipesduraisonne-
mentjuridique,quantauximplicationsdecesdispositionsgénérales;
c’estluiaussiquiprécisecequidoitêtrefaitpourassurerlemaintien
delaconformitéaveccesdispositions.Autraversdesconclusions
qu’iladoptesurlabasedesrapportsnationaux,leComitéabâtiau
fildesansunensembledenormesquifixentcertainscritères,parmi
lesquelsl’obligationfaiteauxEtatspartiesdemettreenplacedes
mécanismesquigarantissentuneoffresuffisantedelogements,
d’examinerpériodiquementlespolitiquesetpratiquesenlamatière,
desuivrelesrésultatsainsiobtenusetd’accordericiuneattention
spécialeauxpersonnesetgroupesdepopulationensituationparti-
culièrementvulnérable.Ilsdoiventprévoirdesgarantiesjuridiques
quantauniveausuffisantdeslogementset,lorsquelamiseàdispo-
sitiondecesderniersrisquedes’avérerfortcomplexeoud’impli-
querdeseffortsfinanciersdegrandeampleur,s’efforcerd’intervenir
dansundélairaisonnableenutilisantaumieuxlesressourcesqu’ils
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Unepatiencequejetiensiciàsaluerplusspécialement!J’aidéclaré
audéjeunerque,lorsdelaprésentationdesdeuxréclamationsdont
jevousparleraiconcernantdesdroitsaulogement,nousrevendi-
querions,entantqueComité,toutcequisembleraitconstituerun
résultatpositifetquel’onpourraitaccuserMmeKONČARdetoutce
quiparaîtraitmoinsheureux,danslamesureoùc’estellequi,pour
l’essentiel,aéclairélapenséeduComité!Plussérieusement,ellea
étépournoustousunegrandesourced’inspirationetnousavons
grandementappréciésasagacitéetsesrecommandations.

Lesdroitsaulogementconstituentunvoletabsolumentessentiel
desnormesinternationalesenmatièrededroitsdel’homme.Ils
fontpartieintégrantedubien-êtredel’individuetdelafamille.Sans
logementdécent,laviefamilialenepeutquasimentfonctionneret
ils’avèreimpossiblepourlesindividusdejouir,ensonabsence,de
simplesdroitsfondamentaux.Dansunarticlerestécélèbre,lephilo-
sopheetthéoriciendudroitJeremyWALDRONaainsifaitobserver
quemêmeundroitcommelalibertédepensée,quiestpeut-êtrele
droitfondamentalparexcellence,devientàbiendeségardsimpos-
sibleàexercersil’onn’apasdetoitetsil’onmanqued’espace,carle
faitdepouvoirsemettreàl’abridesélémentsestlaconditionrequise
pourpouvoircommenceràpenserparoppositionausimplefaitde
survivre.Lesdroitsaulogementsontdoncunecomposanteàpart
entièredesdroitsdel’hommeengénéral,ainsiqu’ilestditdansla
Déclarationuniverselledesdroitsdel’hommeadoptéeparlesNations
UniesetdanslePactedesNationsUniesrelatifauxdroitsécono-
miques,sociauxetculturels,ensonarticle11.Lesdroitsaulogement
sontenoutreindirectementprotégésdanscertainescirconstances,
commevouslesavez,pardiversesdispositionsimportantesdela
Conventioneuropéennedesdroitsdel’homme,enparticulierses
articles3et8.

LaChartevientenquelquesorteprotégerlesdroitsaulogementpar
deuxbiais.L’article31delaChartesocialeréviséeetsestroispara-
graphesprotègentledroitaulogementproprementdit,defaçon
directe.L’article31§1disposequ’envued’assurerl’exerciceeffectif
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RégisBRILLAT(SecrétaireexécutifduComitéeuropéendesDroits
sociaux)

Mercibeaucouppourcetteintroductionquinousplongedanslevif
desdébatscetteaprès-midi.

Pourchacundesdeuxpointsdel’ordredujour,nousavonsinvitél’un
desdeuxVice-présidentsduComitéeuropéendesDroitssociauxà
faireuneprésentationintroductive.

Lepremierpointquifigureàl’ordredujourconcerneuneprobléma-
tiqueextrêmementimportantequiestcelledudroitaulogementou
plutôtdesdroitsaulogementtantcettenotionrecouvredifférentes
facettes.D’ailleurs,unnombresignificatifderéclamations,parmi
lesplusimportantes,ontconcernédifférentsaspectsdecedroit
fondamental.

ColmO’CINNEIDE(VicePrésidentduComitéeuropéendesDroits
sociaux)

Qu’ilmesoittoutd’abordpermis,aunomdemescollèguesduComité,
devoussouhaiteràtouslabienvenueetdevousdirecombiennous
nousréjouissonsdepouvoirprocéderaujourd’huiàcetéchangede
vuesaveclesreprésentantsdesEtatspartiesetdesorganisations
nongouvernementales.Nousattachonsunegrandeimportanceà
cesdiscussionsàbâtonsrompus.Laréunionquis’esttenueentrele
BureauduComitégouvernementaletleBureauduComitéeuropéen
desDroitssociauxdurantladernièresessionaététrèspositiveetce
dialogueavecdesreprésentantsdesEtatspartiesnousestdesplus
précieux.Noustenonsàremercierchacundevouspoursaprésence;
sachezquenousattendonsbeaucoupdecesdiscussions.J’aiindiqué,
aucoursdudéjeuner,queceséminaireétaitpournous,membres
duComité,uneexcellenteoccasionderendrehommageànotre
Présidentesortante,MadameKONČAR,dontilvousaétérappelé
l’empreinteextraordinairequiaétélasiennedanslestravauxdu
Comitésurleplaninternemaisaussi,d’unemanièregénérale,dans
laprotectiondesdroitssociauxpartoutenEurope.Sesconseilsetsa
sagessenousontétéextrêmementutiles,demêmequesapatience.
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Denombreuxreprésentantsd’ONGhabilitéesàdéposerdesrécla-
mationssontégalementprésentsetjeleursouhaiteàeuxaussiune
cordialebienvenue.

D’autrespersonnessontégalementiciprésentescetaprès-midi:le
Vice-PrésidentdelaCommissiondesquestionssocialesdel’APCE,la
Vice-PrésidenteduForumeuropéendesRomsetdesGensduvoyage
ainsiquedesreprésentantsd’autresentitésduConseildel’Europe.
Toutescespersonnessontévidemmentlesbienvenuesetjelessalue
trèscordialement.

Quelssontlesobjectifsdecetatelier?

Toutd’abord,ilnes’agirapaspourvousd’entrerdanslefonddes
décisionsrenduesdanslesréclamationsquisontàl’ordredujour,
niderentrerdansceluid’autresréclamationsquisontaujourd’hui
pendantesdevantleComitéeuropéendesdroitssociaux.

Commejel’airelevé,lesréclamationsàl’ordredujour,ainsiqueles
thématiquesqu’ellesabordent(droit(s)aulogementetlesdroitsdes
Roms)sontunpointdedépartpourexaminerlesavancéeset,lecas
échéant,lesdifficultésrencontréesdanslaprocédurederéclamations
collectives.

Nousespéronsqu’autermedecetéchangedevuesvouspourrez
identifieruncertainnombredecesavancées,decesdifficultésqui
pourrontensuitenousserviràformulerdessuggestions,despro-
positionsconcrètespourl’avenirdelaChartesocialeeuropéenne.

Unefoisencore,MadamelaPrésidente,accepteztoutenotregra-
titudepourtoutcequevousavezapportéauxdroitssociaux;je
nepourraimalheureusementpasparticiperàcetatelier,d’autres
obligationsprofessionnellesimpérieusesmeretenantailleurs,mais
c’estavecleplusgrandintérêtquejeprendraiconnaissancedeses
conclusionsetjevoussouhaiteuntravailfructueux.
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MmeKONČARaégalementfaitpreuved’unegrandecapacitéde
conciliation;elleapermisauComitédeprendredesdécisionsqui
ontfaitprogresserlesdroitssociaux,toutparticulièrementdansdeux
domainestrèsimportantsquisontprécisémentlesdomainesque
vousaurezl’occasiond’examinerattentivementcetaprès-midi,d’une
partlesdroitsaulogementet,d’autrepart,lesdroitsdesRoms;droits
desRomsquiontacquisuneimportancetouteparticulièredepuis
laconférencetenueàhautniveauiciàStrasbourg,ilyaquelques
semaines;toutelaproblématiquedesRomsaainsiacquisunepriorité
auseinduConseildel’Europe.

Voilàlesquelquesmots,MadameKONČAR,quejevoulaisvous
adresser,accompagnésdeschaleureuxremerciementsdetoutela
Directiongénéraledesdroitsdel’Hommeetdesaffairesjuridiques,
etdemesremerciementspersonnelspourtoutcequevousavez
apportéauxdroitssociauxdurantcesquelquesannées.

J’enviensàprésentàquelquesremarquesintroductivesàce
séminaire.

Vouslesavez,lafindelaprésidencedeMmeKONČARsesitueàla
veilledelacélébrationdu50eanniversairedelaCharte,anniversaire
trèsimportantpourlapromotiondesdroitssociaux.Aujourd’hui,
aucoursdeceséminaire,vousaurezl’occasiondefaireunbilandes
développementsrécentsdelaprocédurederéclamationscollectives
envuedeproposerd’éventuellesaméliorations.Vousallezsurtout
vouspenchersurledéroulementprocéduraldecesréclamations
collectivesetdelajurisprudencequiendécoule.

Leformatchoisiestunatelier.Ils’agitd’uneréunioninformellequi
seveutavanttoutunlaboratoired’échanged’idéesentrelesEtats
ayantacceptélaprocédurederéclamationscollectivesetcertains
desacteurshabilitésàdéposercesréclamationscollectivesdevant
leComité.

Les14Etatsqui,jusqu’àprésent,ontacceptélaprocédurederécla-
mationscollectivessontpresquetousprésentsaujourd’huietjesalue
trèscordialementleursreprésentants.
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Allocutiond’ouverture
PhilippeBOILLAT
Directeurgénéraldesdroitsdel’Homme
etdesaffairesjuridiques

MadamelaPrésidente,MesdamesetMessieurslesmembresdu
ComitéeuropéendesDroitssociaux,Excellences,Mesdameset
Messieurs,

C’estunhonneurpourmoi,doubléd’unvraiplaisir,d’ouvrircetatelier
consacréauxdéveloppementsrécentsdelaprocédurederécla-
mationscollectivesdelaChartesocialeeuropéenne.

Cetateliersetientenl’honneurdeMmePoloncaKONČAR,membredu
Comitéeuropéendesdroitssociauxdepuisdixans,etPrésidentede
cemêmeComitéaucoursdesquatredernièresannées.Jevoudrais
rendreiciunhommagecertesbref,maisunhommagevibrantettrès
sincèreàMmeKONČAR.

MmeKONČAR,pendantsesquatreannéesdeprésidence,atravaillé
àunrapprochementduComitéaveclaCoureuropéennedesdroits
del’hommeetaveclaCourdejusticedel’Unioneuropéenneetnous
luiensavonsfortgré.Nouspouvonseneffettoussaluercerappro-
chementindispensableàl’harmonisationdesjurisprudencesentrela
Courdesdroitsdel’homme,laCourdejusticedel’Unioneuropéenne
etleComitéeuropéendesdroitssociaux.

DurantlaprésidencedeMmeKONČAR,leComitéeuropéendesDroits
sociauxaacquisunenouvellevisibilitéetunenouvelledimensiona
étédonnéeàlaCharte,toutparticulièrementencequiconcernela
procédurederéclamationscollectives.MmeKONČARajouéunrôle
importantdanscettevisibilitédonnéeàlaCharteetautravaildu
Comité,enraisonnotammentdesacapacitéàobtenirlaconfiance
desgouvernementsconcernésdesEtatsparties.Cetteconfianceest
essentielle.
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Programme
14h30Allocutiond’ouverture–PhilippeBOILLAT,DirecteurGénéral

desdroitsdel’Hommeetdesaffairesjuridiques

14h45PremièrePartie:Droit(s)aulogement:l’exempledesrécla-
mationscollectives

FédérationeuropéennedesAssociationsnationalestravaillant
aveclesSans-abri(FEANTSA)c.Slovénie,no53/2008

Centresurlesdroitsaulogementetlesexpulsions(COHRE)c.
Croatie,no52/2008

PrésentationdeColmO’CINNEIDE,VicePrésidentduComitéeuropéen
desDroitssociaux

Discussion

16h15DeuxièmePartie:DroitsdesRoms:l’exempledesréclama-
tionscollectives

Centresurlesdroitsaulogementetlesexpulsions(COHRE)
c.Italie,no58/2009

CentreeuropéendesdroitsdesRoms(CEDR)c.France,
no51/2008

InternationalCentrefortheLegalProtectionofHuman
Rights(INTERIGHTS)c.Grèce,no49/2008

CentreeuropéendesdroitsdesRoms(CEDR)c.Bulgarie,
no48/2008

PrésentationdeAndrzejSWIATKOWSKI,VicePrésidentduComité
européendesDroitssociaux

Discussion

17h15Remarquesfinales–Jean-MichelBELORGEY,Rapporteur
GénéralduComitéeuropéendesDroitssociaux



ProfesseurPoloncaKONÇAR,PrésidenteduComitéeuropéendesDroitssociaux
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