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INTRODUCTION

One of the proudest statements of the Council gbjgiis that it is the
principal long-standing European institution promgtthe essential values
of democracy, human rights and the rule of lawisTheritage is
inestimable, and it of course needs constant &tent defence and
promotion.

Within the Council of Europe, the four pillars dfiet 'Quadrilogue’ -

Committee of Ministers, Parliamentary Assembly, @ess of Local and
Regional Authorities, Conference of Internation&@®s - each contribute
to defending and developing these values. Eachasktinstitutions has its
specific mandate, its specific competences, itiipeconstituency, its

specific outlook. They mutually reinforce each etimeworking to achieve

the goals and purposes of the Council of Europe.

The Conference of INGOs makes multifaceted andeid contributions
to sustaining and expanding democracy, human rgdsthe rule of law.
One of its most innovative initiatives is the creatin 2008 of the Expert
Council on NGO Law, whose 2010 Report follows. Epert Council's
mandate covers the three 'value areas' just ditedvork contributes to
creating an enabling environment for civil socidty,strengthening civil
society, and to expanding civil society as a resf@ actor in promoting
sound, just and sustainable civic policies andtpres throughout Europe.

The role and responsibilities of the Conferenc&iNgOs and of its Expert
Council on NGO Law can thus be expected to grow #odrish,
contributing inherently to the necessary refornthe Council of Europe,
so that it itself may grow and flourish, to the binof the citizens of
Europe and in response to their needs.

Since its inception in 2008, the Expert CounciNBO Law has had as its
principal activity to prepare an annual report: finst on CONDITIONS
FOR THE ESTABLISHMENT OF NGOs; the second on INTERN
GOVERNANCE OF NGOS; the third - the present ona S&ANCTIONS
AND LIABILITY IN RESPECT OF NGOs. Each of these thes finds
multiple echoes and references in the fundamem@ldent to which the
Expert Council constantly refers and which it cansiy promotes:
Recommendation CM/Rec(2007)14 of the Committee ohidters to
member states on the legal status of non-goverrahenganisations in
Europe” (‘Recommendation CM/Rec(2007)14"). This lheehstructed
document does credit to the vision of the Commite#inisters and the
member states they represent, recognizing anériogtas it does 'the
essential contribution made by NGOs to the devetypnand realization
of democracy and human rights'.



6.

'Recommendation CM/Rec(2007)14 needs to be mudkrbatown and
implemented. The Expert Council on NGO Law may tliglhe expected
to work ever-more closely with other organs andof the Council of
Europe to "broadcast” the Recommendation and te gdvice and
opinions on its effective implementation. It magalbe anticipated that
the Expert Council will more often have consultatimvolvement when
NGO legislation is in the drafting or revision pess in all countries of
Europe, such that the ensuing legislative texts dedrees relating to
NGOs will more nearly conform to the wise advicedastandards
contained in 'Recommendation CM/Rec(2007)14.

The Expert Council 2010 Report was prepared orb#sts of replies to a
qguestionnaire distributed widely to national andetnational NGOs
throughout Europe, and on analyses conducted byerEx@ouncil
members. The Report is another thorough contribut achieving an
enabling environment for NGOs, and to better commgngion by public
authorities of the needs, aspirations and funatgraf NGOs as they go
about their daily task of improving the human cdiodi. For the
preparation of the Report | deeply thank the mesbwr the Expert
Council, whose intensive research and analysisomsrivalled by their
ongoing commitment. Particular thanks go to theo@tinator, Jeremy
McBride, erudite legal scholar and principal autbbthe main chapters of
the Report.

| draw particular attention to a new feature irstgear's Report, namely
the Annex entitted DEVELOPMENTS IN STANDARDS AND Gk
LAW. This text contains information and commenttrgt will be of great
value to NGOs and to governmental authorities ay 8eek to interpret
and implement Council of Europe standards relet@mMGOs and to the
broader civil society. Furthermore, the Annex signater alia, that the
European Court of Human Rights has in October 2009he first time
made reference to 'Recommendation CM/Rec(2007)h4the same
context, the Court specifically underlined the imtpace of civil society in
the democratic process.

| commend the 2010 Report to the attentive studyhef Conference of

INGOs, of the other partners of the Council of Fpegr@uadrilogue, and of

the Council's sister intergovernmental organisatiortommend it equally

for action by individual NGOs and individual goverants. May it serve

as a basis for strengthening the inter-relatiorsshipong governments and
NGOs, for the greater good of society.

Cyril Ritchie
President, Expert Council on NGO Law
September 2010



Il THEMATIC OVERVIEW

10. The thematic overview concerning sanctions andiliigbn respect of
NGOs is in two parts. The first reviews the scogdeirgernational
standards applicable to this issue, notably inEampean Convention on
Human Rights (‘the European Convention’) - as e&bd in the rulings of
the European Court of Human Rights (‘the EuropeawrtJ - and
Recommendation CM/Rec(2007)14. In the second parrésponses to a
guestionnaire concerned with national law and practgarding sanctions
and liability are analysed. The former establisigaificant limitations on
the extent of the sanctions and liability that t@nimposed on NGOs and
those who act on their behalf, while the lattercidises that full
compliance with these limitations is still not aaed throughout Europe.

A Applicable standards

11. 'Liability' and 'sanctions' are understood for phepose of this analysis to
comprise respectively any obligation or respongibirising under the
civil law and any criminal or administrative penedt (including not only
monetary payments, suspension of activities andsagpifgtion or
dissolution of an organisation but also confisgatiof property and
disqualifications from office whether by appointrhen election).

12.  The imposition of sanctions and liability on NGOsdaon those who
direct, work for or belong to them is not an isspecifically addressed in
any of the treaties that guarantee freedom of &ssmec or otherwise
underpin the operation of NGOs. It is, however,sbbject of a number of
provisions in Recommendation CM/Rec(2007)14.

13. In addition the duty to accord legal personalityNGOs - established in
the case law of the European Court and the UnitaibNs Human Rights
Committee (‘the Human Rights Committéeihd also provided for in the
European Convention on the Recognition of the Ldgatsonality of
International Non-Governmental Organisatibneecessarily sets limits on
the imposition of liability and sanctions in respet the activities of
NGOs on persons other than the NGOs themselvethefarore limits on
the use and nature of sanctions flow not only ftbm protection afforded
by the right to freedom of association but alsorfrooth the whole range
of human rights guaranteed at the European ancersallevel and the

! However, it would not include the description of HGO as a terrorist organisation without some
further implementing action being addressed t@égSegi and Others v. 15 States of the European
Union (dec.), nos. 6422/02 and 9916/02, 23 May 2002 hiclwvthe applicants were not regarded as
victims of any violation of the European Convention

% This case law applies only to membership-based 8l@®it derives from the right to freedom of
association but Recommendation CM/Rec(2007)14 eppdi both membership- and non-membership-
based NGOs.

3 CETS No. 124. This applies to both membership-raomdmembership-based NGOs.



numerous commitments to improve the protection aman rights
defenders and to promote their activities

Liability

14.  The position regarding who can be made subjedatwlity in respect of
an NGO's activities turns principally on whether oot the NGO
concerned has legal personality.

15. As Recommendation CM/Rec(2007)14 makes clear, tidse establish
NGOs should be free to choose between constitutiegh as informal
bodies or as organisations with legal persomalithis freedom of choice
is also recognised by the Convention on Accesstorrhation, Public
Participation in Decision-making and Access to idasin Environmental
Matters (‘the Aarhus Convention’), as its provisi@apply to ‘groups’ as
well as associations and organisatfortdowever, although some NGOs
can undoubtedly function effectively without legglersonality, the
possibility of opting for a body with legal persdihamust also exist since
the European Court and the United Nations HumarhtRigcommittee
have both recognised that a denial of legal petggnaill invariably
impede the pursuit of the aims set for an orgalnisdiy those establishing
it and thus be in violation of the right to freedofrassociatioh

16. The need to grant legal personality is also implicithe duty to accord
appropriate recognition to bodies promoting enwimental protection
stipulated in the Aarhus Conventfofrurthermore the legal personality of
an NGO established in other state parties musttEs@cognised by those
states that are party to the European Conventiath@fRecognition of the
Legal Personality of International Non-Governmeaganisations

* Notably Article 20 of the Universal Declaration ldfiman Rights, the UN Declaration on the Right
and Responsibility of Individuals, Groups and Omgaih Society to Promote and Protect Universally
Recognised Human Rights and Fundamental Freedorslgiation on Human Rights Defenders)
(G.A. Res. 53/144, 9 December 1998), the Declaratsfdche Committee of Ministers of the Council of
Europe (adopted by the Committee of Ministers oRe®ruary 2008 at the 1017th meeting of the
Ministers’ Deputies), UN Basic Principles on thelépendence of the Judiciary, the Document of the
Copenhagen Meeting of the Conference on the Humaremsion of the CSCE, Paras. 9.3 and 10.3,
and undertakings made at several OSCE meetingselpaiienna in 1989 (Questions relating to
Security in Europe, paras. 13.3, 13.6 and 21), Glopgen (paras. 10, 10.1-10.4, 11, 11.2, 32.2, 32.6
and 33) and Budapest (Chapter VIII, para. 18), Cowf Europe Recommendation R(94)12 ‘On the
Independence, Efficiency and Role of Judges’ ardailropean Charter on the Statute for Judges.

® Para. 3.

® Article 2(3).

" See, e.g.Sidiropoulos and Others v. Greeceo. 26695/95, 10 July 1998, para &lgrzelik and
Others v. PolandGC], no. 44158/98, 17 February 2004, para 8838)jcandMalakhovsky and Pikul v.
Belarus no. 1207/2003, 26 July 2005 (UNHRC), para. 7I2 Pprovision in para 43 of the Document
of the OSCE Moscow Meeting, 1991 that recognitittowsd be ‘according to existing national
practices’ is potentially less exacting than theydacognised in these cases.

8 Article 3(4).

® Subject to the power to exclude the applicatiorthis duty with regard to an NGOs which by its
object, its purpose or the activity which it actyaxercises (a) contravenes national securitylipub
safety, or is detrimental to the prevention of diss or crime, the protection of health or moralsthe



17. The elaboration of the duty to accord legal perbgnalentified in the
case law of the European Court and the UN HumahtRiGommittee has,
however, been concerned only with its enabling etspm terms of the
general ability to pursue the objectives of the NGOncerned, as well as
to bring and defend legal proceeditfgand to receive grarifs There has
thus not been any case where the enjoyment of fegabnality has been
seen as significant by reference to the imposiioany form of liability.

18.  Nonetheless, although the case law only focusébe@napacities that flow
from having legal personality and the treaty primns dealing with
recognition of legal personality also do not speevhat this entalils, it is
well-established as a general principle of law that acquisition of such
personality will constitute the non-natural entigncernetf as one that is
distinct from others as regards obligations (asl wslrights) under the

law™®.

19. The fact that this general principle is only pdlyiaeaffirmed in the first
sentence of paragraph 75 of Recommendation CM/RE¢§24 - The
officers, directors and staff of an NGO with legafsonality should not be
personally liable for its debts, liabilities andlightions' - should not,
however, be taken as implying that it would gergrake acceptable for
others, and in particular those establishing ooitigihg to an NGO, to be
capable of incurring such liability in respect betactivities of the NGO
concerned. The enjoyment of legal personality by NGO should
normally mean that its debts, liabilities and otledtigations under the
civil law are enforceable only against it and ngaiast any other person
(natural or legal) whatever the connection betwbent?.

20. However, an NGO's legal personality cannot precladeer persons
(natural or legal) incurring liability for actionthat can properly be
regarded as their own, even if carried out whileéngcfor or on behalf of
the NGO concerned.

21.  Thus paragraph 75 of Recommendation CM/Rec(200if)aHKes it clear
that the officers, directors and staff of an NG@n'de made liable to the
NGO, third parties or all of them for professionakconduct or neglect of
duties'. This sets, of course, a high threshold thkam incurring any
liability and it is thus likely to be an exceptidrmecurrence.

protection of the rights and freedoms of othergbjrjeopardises relations with another State or the
maintenance of international peace and securittclar4.

1 Canea Catholic Church v. Greeaso. 25528/94, 16 December 1997.

" Ramazanova and Others .v. Azerbajjaa 44363/02, 1 February 2007.

2 Commercial ones as much as NGOs.

13 See, e.gAgrotexim v. Greegano. 14087/89, 24 October 1995

% This was implicitly accepted by the European CauSteel and Morris v. United Kingdofdec.), no.
68416/01, 22 October 2002, in which the applicamtsuccessfully sought to attribute to an NGO (to
which they belonged) rather than to themselveshdigation giving rise to liability for defamatiosge
the following note.



22.  Furthermore the active participation of the memberan NGO in the
commission of a civil wrong in the pursuit of itejectives could also give
rise to liability for them regardless of any liatyil that the NGO itself
would incur for orchestrating the event involvad

23.  Similarly those clearly shown to have establishedN&GO in order to
deceive others could undoubtedly be held respanddil the losses that
they suffer; in such a case the legal personalitthe NGO would be
regarded as an inadmissible device and not askigbr the founders.

24.  Furthermore, as the Explanatory Memorandum to Rewoemdation
CM/Rec(2007)14 makes clear, the general protedtiah should exist for
persons other than an NGO against incurring ligbifor its debts,
liabilities and obligations does not preclude tlsgibility of a particular
legal system giving those establishing an NGO thedom to choose to
do so in a way that allows liability for them to imeurred by its officerS.
The existence of such liability would, of coursalyobe acceptable where
there is a genuine freedom to choose this form@ON

25. In the case of NGOs without legal personality, pleesons who will bear
any liability arising for activities carried our dts behalf will be those
who carry them out, i.e., the members and supmortérthe NGO
concerned’. Insofar as such an NGO might be regarded as Qaaty
staff, these will actually be in an employment tielaship with one or
more of the members or supporters - depending @n particular
circumstances - and this is unlikely to providenth@ith any protection for
acts done by them on behalf of the NGO, althouginetimight be a right
of recovery from the employer in respect of lidpilfor acts performed
pursuant to the contract of employment.

26. Recommendation CM/Rec(2007)14 stipulates that tbepes for any
liability that can be imposed on NGOs with legalgmmality should be
restricted to that arising under the law generalbplicable to all legal

15 As was seen irsteel and Morris v. United Kingdokdec.), no. 68416/01, 22 October 2002. The
applicants - who had been the defendants in a Blodion in respect of a factsheet concerning
McDonald's - had complained that they were beintfl hesponsible for the publication of the
defamatory statements simply by virtue of theiroaggion with London Greenpeace, without clear
evidence of their individual participation in thacfsheet’'s production or distribution. However, the
European Court did not accept that they had ndemd any sanction on account of their association
with London Greenpeace since the trial judge haddothat that the applicants 'caused, procured,
authorised, concurred in and approved' publicatibthe leaflet. This meant that the European Court
did not have to address the submission that, iera avoid liability for publication, they wouldakie
had to avoid participation in any protest, actioc@mpaign against McDonald’s and avoided attending
London Greenpeace meetings but it seems improlihbtemere attendance at a meeting would be
regarded as a justifiable basis for imposing ligbilThe fact that London Greenpeace was an NGO
without legal personality was not raised or consden the proceedings

'8 para. 134, citing the example of informal assamistin the Netherlands.

7 Cf. the conclusion irFraktion Sozialistischer Gewerkschafter im OGB \irerg and 128 of its
individual members (Kopruner, Falschlunger and @shev. Austria(dec.), no. 12387/86, 13 April
1989 that the imposition of joint criminal liabilifor a defamatory publication on the members of an
association that did not have legal personality m@tsobjectionable since the association couldbeot
susceptible of incurring a liability of its own.



27.

person$® and this would undoubtedly also be the effectrérnational
and regional prohibitions on discriminatfén While this stipulation is
unlikely to be regarded as precluding the use sdrdte legal provisions to
establish liability for different forms of legal ®nality, the substance of
the liability being imposed should still clearly béthe same character and
extent. Furthermore any liability that is imposdt@ld also be entirely
compatible with the requirements of the full rangk human rights
protected by European and universal treaties. kamele, the right to
freedom of expression would preclude any liabifidy defamation which
extends to value judgmeflsor which results in the imposition of
exorbitant awards of damagés

Although provision is made in the European Conwention the
Recognition of the Legal Personality of InternaiibNon-Governmental
Organisations for ‘restrictions, limitations or s procedures governing
the exercise of the rights arising out of the leggdacity’ to be recognised
when these are ‘required by essential public ist&fe the fact that this is
directed to the exercise of rights means that ituidikely that this
authorises any limitations that could have any ibgaon the actual
liability of foreign NGOs.

Sanctions

28.

29.

The imposition of sanctions (whether administrativecriminal) in respect
of an NGO's activities is something that can, imgple and according to
the circumstances of the case, be directed to @@ Noncerned, those who
have founded it and those who direct, work for elohg to it. As with
liability, the position of those NGOs with legal rpenality and those
without it differs in that sanctions cannot be irapd on the latter but only
on those who are associated with it in some way.

The actual administrative and criminal obligatideading to sanctions
being imposed on NGOs with legal personality shpaklparagraph 7 of
Recommendation CM/Rec(2007)14 makes clear, be dhb ones

generally applicable to other legal persons. Thiamplified in paragraphs
14 and 50 of the Recommendation which provide sy that NGOs

should be free to engage in any lawful economisjriass or commercial
activities 'subject to any licensing or regulategquirements generally
applicable to the activities concerned' and thatOdGhould be free to
solicit and receive funding 'subject only to theidagenerally applicable to
customs, foreign exchange and money launderinghars® on the funding
of elections and political parties'.

¥ para. 7.

19 Notably Article 26 of the International Covenamt Civil and Political Rights (‘the International
Covenant’) and Article 14 of and Protocol No. 12h® European Convention.

20 SeeHrico v. Slovakiano. 49418/99, 20 July 2004.

L SeeTolstoy Miloslavsky v. United Kingdomo. 18139/91, 13 July 1995.

2 Article 2(2).

10



30. Apart from non-compliance with laws and regulation$ general
application, the circumstances most likely to lgadthe imposition of
sanctions on NGOs with legal personality would beeabhes of
requirements of particular relevance to legal pessonamely, those
concerning their objectives and activities, themnfiation and management
and their compliance with all applicable regulatscpemes.

31. However, as with liability under civil law, the gmods for imposing any
sanction on an NGO with legal personality must gsvae compatible
with the requirements of the full range of humaghts protected by
European and universal treaties. This would preglddr example, the
proscription or dissolution of an NGO because ®foibjectives where the
legal prohibition of them was not at all compatiéth the right to
freedom of associatiéhand any prosecution for organising or taking part
in a demonstration where that was protected byritjtg to freedom of
assembl$” or for a publication protected by freedom of exsgierf®.

32.  Furthermore the scope of any offence (whether o@nor administrative)
giving rise to a sanction must satisfy the forebéiya standard in order to
be regarded as prescribed by law and thus an atdepimitation on any
of the guaranteed rights and freedémns

% Thus inTebieti Miihafize Cemiyyeti and Israfilov v. Azejéino. 37083/03, 8 October 2009 the
European Court considered that alleged attempteftect money from State organs and commercial
organisations in the guise of membership feesgetleunlawful inspections at various organisations
and other alleged illegal acts interfering with tights of entrepreneurs could have entailed cranin
responsibility for an association's managers or bem In this case, however, none of the allegation
were ever substantiated.

% See, e.g.United Communist Party of Turkey and Others v. &yfiéC], no. 19392/92, 30 January
1998 andliim Haber Sen and Cinar v ke, no. 28602/95, 21 February 2006.

% E.g., Stankov and the United Macedonian Organisationdéin v. Bulgaria nos. 29221/95 and
29222/95, 2 October 2001.

% E.g., Vereinigung demokratischer Soldaten Osterreichs &uti .v. Austria no. 15153/89, 19
December 1994.

%" See, e.g.N F v. ltaly no. 37119/97, 2 August 2001 aMhestri v. Italy[GC], no. 39748/98, 17
February 2004 (in which prohibitions on membershef judiciary belonging to a Masonic lodge were
found to be a violation of Article 11 of the Eurgme Convention because their terms were not
sufficiently clear to allow even persons as wefbimed as the applicants to realise that he ccadd f
disciplinary action as a result of joining, or remiag a member of, one. Judges Birsan, Bonello, Del
Tufo, Jungwiert, Loucaides and Straznicka disseimehllaestri on the issue of foreseeability) and
Karademirci and Others v. Turkeyios 37096/97 and 37101/97, 25 January 2005 (iichathe
conclusion by a criminal court that the fact of amiging a press conference and reading a text aloud
amounted to an action that was subject to the damaality as that established for 'leaflets’, "wenit
statements' and 'similar publications' under thlsso&iations Act was considered by the European
Court to be an extension of the interpretationhef $cope of that law which could not reasonablyhav
been foreseen in the circumstances of the casa.cdmsequence the conviction of the applicants was
held to amount to a violation of Article 10 of tEeiropean Convention). The foreseeability standard
was also not met iffebieti Muhafize Cemiyyeti and Israfilov v. Azejlai no. 37083/03, 8 October
2009 as regards what could be the basis for wasrahgut an NGO's activities, the circumstances in
which dissolution could be applied as a sanctioth thie scope of a ministry's power of intervention.
However, unusually the finding of a violation oftiste 11 was not based on this consideration as
respect for human rights required the European tCtmrconsider whether the interference was
necessary in a democratic society, which it wag s below).

11



33.

34.

35.

36.

37.

Moreover the proceedings that lead to the impasitiba sanction that is
either termed criminal under national law or isaiepd as having that
character by regional and international tribunalsatever its domestic
designatiof® must always comply with the requirements for a faring
prescribed in Article 6 of the European Conventaod Article 14 of the
International Covenafit

NGOs

As regards the imposition of sanctions on NGOs Huwes, the
previously cited paragraph 7 of Recommendation G¥M(R007)14 also
states that those with legal personality shouldy dm subject to the
administrative and criminal law sanctions generapplicable to other
legal persons. However, of equal importance in tregard is the
elaboration in paragraph 72 of the approach tobewed as regards their

implementation. Thus it provides that:
In most instances, the appropriate sanction aghi@&Ds for breach of the legal
requirements applicable to them (including thoseceoning the acquisition of
legal personality) should merely be the requirentemectify their affairs and/or
the imposition of an administrative, ciait criminal penalty on them and/or any
individuals directly responsible. Penalties shobédbased on the law in force
and observe the principle of proportionality.

The failure to follow these precepts has been #seslfor many successful
challenges to the imposition of sanctions on NGOs.

Certainly, as stipulated in paragraph 72, constamrahould always first

be given to whether a legitimate matter of condertine authorities can be
adequately handled through the issue of some fdrdirections, whether

to desist from certain activity or to take specdttion. Generally it should
only be the subsequent non-compliance with suckctions that should

lead to the imposition of sanctions and there ghbelno immediate resort
to the institution of administrative or criminal gmeedings against the
NGO concerned.

As all sanctions must observe the principle of prapnality, those of a
financial nature ought to take account both of ffsgiousness of the
particular infraction giving rise to it and the iaxgi that the penalty would
have on the NGO concerned. In particular a findréalty that would
entail the bankruptcy of the NGO concerned is @hjiko be justifiable
except in the case of grave and repeated violatbttse law.

% The determination of what is ‘criminal’ for therposes of Article 6 of the European Convention and
Article 14 of the International Covenant is a mafta determination by the European Court and the
Human Rights Committee respectively; see, éBgndenoun v. Franceno. 12547/86, 24 February
1994
# gSee, e.gPRiroglu and Karakaya v. Turkeyos. 36370/02 and 37581/02, 18 March 2008 in kttie
applicants were found not to have been given theodpnity to defend themselves in person or
through a lawyer before the courts which determitieddr cases when they had been convicted of
various offences under the Associations Act.

12



38. A temporary ban on the activities of an NGO on aotoof its past
conduct would not necessarily be an inadmissibietgan but it is clear
from the case law of the European Court that sudmm@ must be a
response to a particularly serious problem and muost be
disproportionate in its effect.

39. Certainly these requirements were not considerdtht® been met where
activities were banned because authorisation fevipus gatherings had
not been obtained in accordance with the AssemBles children had
been present at those gatherings; and some statemade at them had
amounted to calls to public violeri€eln responding to these grounds the
Court indicated, respectively, that (a) it was ocotvinced that the failure
to comply with legislation which otherwise was mlmable with an
administrative fine of MDL 180-450 (EUR 16-40) cdue considered as
a relevant and sufficient reason for imposing apmrary ban on the
activities of an opposition party, (b) the preseméechildren was not
shown to be the result of any action or policy be part of the applicant,
anyone (including children) could attend gatherihgkl in a public place,
it was a matter of personal choice for the parémtdecide whether to
allow their children to attend those gatherings d@in@ppeared to be
contrary to the parents' and children's freedomssembly to prevent them
from attending such events and (c) it was notyasetsd that the singing of
a fairly mild student song could reasonably berpreted as a call to
public violence. In finding a violation of Articld1l of the European

Convention the European Court reiterated that

only very serious breaches such as those whichngedgolitical pluralism or

fundamental democratic principles could justify anbon the activities of a
political party. Since the CDPP's gatherings wertirely peaceful, there were
no calls to violent overthrowing of the governmeot any other acts

undermining the principles of pluralism and demaograt cannot reasonably be
said that the measure applied was proportionatbecaim pursued and that it
met a “pressing social ne€d"

40. This case concerned a political party and thusandiGO for the purpose
of Recommendation CM/Rec(2007)%4but a similar approach can be
expected where the suspension affects the activitieany NGO covered
by it, especially those involving the exercise ahts to freedom of
assembly, of expression and of conscience andiarligf it or of its
members and supporters.

41. It may be that a pressing social need for the suspe of an NGO'’s
activities could also exist in circumstances witaese did not involve any
apparent threat of violent overthrow of the goveenbor to the principles
of pluralism and democracy. One instance where rthight be justified
could be where activities undertaken by the NGO tied potential for
serious and probably irrecoverable economic losa farge number of
persons but it is unlikely that a general suspensioactivities would be

%0 Christian Democratic People's Party v. Moldova, 88793/02, 14 February 2006.
31

Para. 76.
¥ para. 1.
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justified in such a case — just those that weraeauc in character — and
there would still need to be compelling evidencehef gravity of the risk
posed by those activities.

42. A suspension of activities has also been held byElropean Court to be
pursuing a legitimate aim and not disproportionvabere it was directed at
the unlawful name adopted for the organisation @giddnot prevent those
establishing it from pursuing their collective irgsts°.

43. Where the validity of any requirement that an NG@owd desist
temporarily from a particular activity is in disgytt should be possible to
apply to have this suspended until the outcoméaefe¢levant proceedings.
Certainly there would have to be very grave cirdamses for such an
application to be denied and it would be esseitiat any such refusal
should itself be subject to prompt judicial chafjen Without the latter
safeguard an allegedly ‘urgent’ suspension of atO¢G@ctivities could be
used as a pretext for stopping its pursuit of ehtilegitimate one.

44.  There may be circumstances where the actual cormdwant NGO would
warrant the imposition of an even more serious tsamcthan the
suspension of its activities, namely, its enforagdigsolutiori”. Such
circumstances are likely to be very rare indeedscdbed in Paragraph 44
of Recommendation CM/Rec(2007)14 as 'serious miectf® - and
would thus probably cover only situations in whitie NGO undertook
anti-constitutional activities or repeatedly fait@ddesist from other illegal
conduct after appropriate warnings and opportuitie rectify such
failings®’.

33 Tur Koy Sen v. Turkefdec.), no. 45504/04, 13 October 2009; the usth@hame’ syndicat’ was
restricted by law to entities with certain powensdathe suspension was directed at preventing
confusion of the organisation with such entitiebth@ upholding of a refusal to register entitidsose
names were regarded as conflicting with those loéroéntities having a special status under theitaw
Gorzelik and Others v. PolanfiGC], no. 44158/98 andX v. Switzerland (deg.)no. 18874/91,
12 January 1994,

3 The general possibility of seeking suspensionnidedined in paragraph 71 of Recommendation
CM/Rec(2007)14 and the need for judicial control sspulated in paragraph 10 of the
Recommendation as applicable to all acts and oonisddy public authorities

% The freedom of members to decide whether they tistontinue to associate clearly entitles them to
decide to dissolve an NGO on a voluntary basis. Peeagraph 44 of Recommendation
CM/Rec(2007)14.

% The European Court stated Tebieti Mithafize Cemiyyeti and Israfilov v. Azejéajino. 37083/03,

8 October 2009 that the sanction of dissolutionusth be applied only in exceptional circumstancies o
very serious misconduct' (para. 63). Paragraphf4@egommendation CM/Rec(2007)14 also permits
enforced dissolution in the case of bankruptcy prmlonged inactivity. The latter would probably
apply only when no use was being made of funds liaat been obtained for the public benefit,
particularly if this had been on a tax-exempt haasigl there was a need to intervene to ensurghbat
funds were properly applied

3" In Tebieti Miihafize Cemiyyeti and Israfilov v.. Azéjdra no. 37083/03, 8 October 2009 the
European Court considered 'that a mere failureetpect certain legal requirements on internal
management of non-governmental organisations camaatonsidered such serious misconduct as to
warrant outright dissolution. Therefore, even i tGourt were to assume that there were compelling
reasons for the interference, it considers that ithenediate and permanent dissolution of the
Association constituted a drastic measure disptapt@te to the legitimate aim pursued. Greater
flexibility in choosing a more proportionate saocticould be achieved by introducing into the
domestic law less radical alternative sanctionshsas a fine or withdrawal of tax benefits' (pa&a).
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45.  The need for an extremely well-founded basis fahsa drastic action as
dissolution has been repeatedly emphasised by thepEan Couft. In
doing so, the Court has made it clear that theeptmin afforded by Article
11 of the European Convention was not limited & niere formation of
an association but lasted for its entire life ahat tthere was a need for
rigorous supervision of all restrictions on freedai association. The
Court initially suggested that this was especidily case where an entire
political party is dissolved and - as also occurirethe first case to deal
with this issue - its leaders were banned fromyoagr on any similar
activity in the futurd’. However, although almost all the subsequent
dissolution cases have been concerned with pdlifegies which, has
already been noted are not NGOs for the purposRemommendation

See also the Views of the Human Rights Committdéorneenko et al v. Belarugso. 1274/2004, 31
October 2006 (in which it stated that 'In the preéscase, the court order dissolving “Civil Initiegts”

is based on two types of perceived violations ef 8tate party’s domestic law: (1) improper use of
equipment, received through foreign grants, forgreduction of propaganda materials and the conduct
of propaganda activities; and (2) deficiencieshia &ssociation’s documentation. These two groups of
legal requirements constitutie factorestrictions and must be assessed in the ligtiteo€Eonsequences
which arise for the author and “Civil Initiative<Qn the first point, the Committee notes that ththar

and the State party disagree on whether “Civilidtites” indeed used its equipment for the stated
purposes. It considers that even if "Civil Initves” used such equipment, the State party has not
advanced any argument as to why it wouldnleeessaryfor purposes of article 22, paragraph 2, to
prohibit its use ‘for the preparation of gatheringgetings, street processions, demonstrationisetsic
strikes, production and the dissemination of prepalg materials, as well as the organization of
seminars and other forms of propaganda activiti®g'the second point, the Committee notes that the
parties disagree over the interpretation of doroelstv and the State party’s failure to advance
arguments as to which of the three deficiencieghie association’s documentation triggers the
application of the restrictions spelled out in @eti22, paragraph 2, of the Covenant. Even if “Civi
Initiatives™ documentation did not fully comply ti the requirements of domestic law, the reaction o
the State party’s authorities in dissolving theoagtion was disproportionate. Taking into accatuet
severe consequences of the dissolution of “Civtidtives” for the exercise of the author’s riglat t
freedom of association, as well as the unlawfulr@fsthe operation of unregistered associations in
Belarus, the Committee concludes that the dissoiutf “Civil Initiatives” does not meet the
requirements of article 22, paragraph 2 and isrdmrtionate. The author's rights under article 22,
paragraph 1, have thus been violated' (paras..7)-&nd Belyatsky et al v. Belaruso. 1296/2004,

24 July 2007 (in which it considered that that teifé'Viasna™s perceived violations of electorais
were to fall in the category of the ‘repeated cossitn of gross breaches of the law’, the Stateypart
has not advanced a plausible argument as to wh#teegrounds on which “Viasna” was dissolved
were compatible with any of the criteria listedarticle 22, paragraph 2, of the Covenant [national
security or public safety, public order (ordre paplthe protection of public health or morals bet
protection of the rights and freedoms of others§. stated by the Supreme Court, the violations of
electoral laws consisted of “Viasna™s non-comptiarwith the established procedure of sending its
observers to the meetings of the electoral comorisand to the polling stations; and offering to pay
third persons, not being members of “Viasna”, togit services as observers .... Taking into account
the severe consequences of the dissolution of W&agor the exercise of the author's and his co-
authors’ right to freedom of association, as wslltlee unlawfulness of the operation of unregistered
associations in Belarus, the Committee concludest the dissolution of the association is
disproportionate and does not meet the requirenudraicle 22, paragraph 2" (para.7.5)).

% The former European Commission found that the rieedt in respect of political parties and trade
unions had not been established’ive Greek Casel2 Yb bis172 but complaints about the dissolution
of political parties and other restrictions on fiem of association were the subject of a friendly
settlement irFrance, Norway, Denmark, Sweden and the Netherlandsirkey nos. 9940-9944/82 7
December 1985.

39 United Communist Party of Turkey and Others v. @ukGC], no. 19392/92, 30 January 1998,
para. 46.
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CM/Rec(2007)1%, the Court has also applied exactly the same agpro
of strict scrutiny to a decision to dissolve anammgation to which the
Recommendation does apply and in doing so has limetbthe important
role of civil society™. It is thus clear that the fundamental requiremméot
dissolution are the same for NGOs and politicatipsy these are that a
measure such as dissolution must not only be ptiopate to the
legitimate aim being pursued — dissolution mustaenan exceptional
step - but the reasons for it also have to be lgieaelevant and
sufficient®.

46. In the first case where the European Court founssalution to be
unjustified it was particularly significant thatishoccurred even before the
applicant had been able to start its activities #rad the dissolution was
therefore ordered solely on the basis of its ctutgin and programme.
The two grounds for dissolution derived from thésethe constitutional
court were that, contrary to a provision in themgnal code making it an
offence to carry on political activities inspireg tommunist ideology, the
applicant had included the word ‘communist’ innme and that it sought
to promote separatism and the division of the matio the European
Court’s view a choice of name could not in prineijplstify such a drastic
measure as dissolution, without there also beingerotrelevant and
sufficient circumstances. However, these were bjledacking; the
formalistic approach of the constitutional counivkich proceeded on the
assumption that the use of the name automatic@iigered the application
of the provision in the code — was undermined leyftitt that by the time
of the dissolution this offence had been repealed the constitutional
court had itself found that the applicant, notwidmgling its name, was not
seeking to establish the domination of one sod#sscover the others, and
that, on the contrary, it satisfied the requirermesftdemocracy, including
political pluralism, universal suffrage and freedoim take part in
politics™,

47. In these circumstances the choice of nhame coulduygpbort a conclusion
that the applicant in this case had opted for &pohat represented a real
threat to either society or the State and so tlais msufficient to justify its
dissolutioff*. Although the second ground invoked by the coumstibal
court, namely, an inadmissible objective, would audatedly be capable of

0 paragraph 1.

“I Tebieti Miihafize Cemiyyeti and Israfilov v.. Azéjdrg no. 37083/03, 8 October 2009, in which the
European Court concluded that breaches of the faskied to justify its dissolution had not been
proved with 'any sound evidence' to have occurrat] & so, whether they constituted ‘a compelling
reason for the interference in question' (para. 88)a result the reasons adduced were found rime to
'relevant and sufficient' and there was 'pressemghfor the dissolution.

2 paragraph 74 of Recommendation CM/Rec(2007)14 inesjuicompelling evidence' that the
admissible grounds for involuntary dissolution -nkauptcy, prolonged inactivity or serious
misconduct - have been met.

“3 United Communist Party of Turkey and Others v. 8ufi6C], no. 19392/92, 30 January 1998, para.
55.

*4 A choice of name is unlikely ever to be a basisdissolution where this is a matter considereithat
time of a recognition or registration process bugny event, problems with names are generallggoi
to be matters that require only some slight modifan and not the termination of the bodies
concerned; se€lr KdySen v Turkefdec.), no 45504/04, 13 October 2009.
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justifying such a drastic measure as dissolutions istill necessary to
demonstrate that this exists and the European BGaxamination of the
applicant’s constitution and programme — which taoto account the
difficulties associated with the fight against tersm in the country —
failed to disclose anything that could be regardeabjectionable in what
was being proposed. The Court did concede thatogrgmme might
conceal objectives and intentions but it added tiwse could be verified
only by comparing that programme with its actiond &he positions that it
defended and that this was impossible given therpptory dissolution of
the applicant after its formation. Given the latmnsideration, such
drastic action was understandably seen as a disgiiopate measure to
protect the constitutional order and thus a violatof Article 11. Indeed
dissolution at such a stage is always going to drg difficult to justify
since, as in the case of a refusal of recognitioregistration because of
what an NGO’s objectives or activities are thougtight entaif®, there
will be so little basis to substantiate the needstech actioff.

48. The absence of any concrete action by the bodyghbdissolved was also
important in the second case to come before theodean Court.
However, unlike the first case, this concerned @rlieant that had been in
operation for some time and was dissolved becafisearous public
statements which the constitutional court considléoeconstitute evidence
that was binding on it even though the person ntakiem had ceased to
be its chairmat. The European Court found nothing in those statesne
that could be considered a call for the use ofevioké, an uprising or any
other form of rejection of democratic principlesnoted on the contrary
that he had in fact stressed the need for demoahtinge, even if strong

*5[GC], no. 19392/92, 30 January 1998, para. 58.

¢ See to similar effecEreedom and Democracy Party (OZDEP) v. Turkey. 23885/94, 8 December
1999, where again the party was dissolved aftércoising into existence and without any opportunity
to engage in any activities; Turkey had affirmeatt®ZDEP bore ‘a share of the responsibility fa th
problems caused by terrorism in Turkey ... [buteTBovernment nonetheless fail to explain how that
could be so as OZDEP scarcely had time to takesamjficant action. It was formed on 19 October
1992, the first application for it to be dissolveds made on 29 January 1993 and it was dissolved,
initially at a meeting of its founding members dhApril 1993 and then by the Constitutional Court o
14 July 1993. Any danger there may have been duaNg come only from OZDEP’s programme, but
there, too, the Government have not establishethynconvincing manner how, despite their declared
attachment to democracy and peaceful solutionspdssages in issue in OZDEP’s programme could
be regarded as having exacerbated terrorism inejurfpara. 46). The concern had been that the
party’s programme tended to undermine the teratontegrity of the State and the unity of the oati
because it was supposedly based on the assumptibthére was a separate Kurdish people in Turkey
with its own culture and language. In addition @sasuggested that by advocating the abolition @f th
government Religious Affairs Department in its paamgme (on the ground that religious affairs should
be under the control of the religious institutidhemselves), OZDEP had undermined the principle of
secularism. However, the European Court found ngtim the programme that could be considered a
call for the use of violence, an uprising or anlyestform of rejection of democratic principles; éedi

the need to abide by democratic rules had beessstile Furthermore the reference to a right to self-
determination of the 'national or religious miniast was to be taken as encouraging not sepaiation
the need for reform to be underpinned by the fregen, democratically expressed, consent of the
Kurds. The lack of activity was also the reasonffnding the dissolution of recently formed NGOs
contrary to Article 11 irEmek Partisi andenol v. Turkeyno. 39434/98, 31 May 2005 aielSD and
Others v. Turkeyno. 35832/97, 25 October 2005.

4" Socialist Party and Others v. TurkdC], no. 21237/93, 25 May 1998; there had beewrartier
unsuccessful attempt to have the party dissolved.
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language had been used in the statements. Furtreethelatter had to be
read in their context, so that references to setiémunination and secession
had to be understood in terms of the need for adgrhl system that might
be adopted in the country being based on the frgisgn consent of a
minority in it'®. There was thus nothing anti-democratic in théestants
and, in the absence of anything that would belie $incerity of the
speaker, action was effectively being taken agathst applicant for
conduct that was no more than a legitimate exeroisdreedom of
expression. As a result its dissolution, notwithdtag the legitimate aim
of the protecting national security, could only begarded as
disproportionate and thus unnecessary in a deniosatiety®.

49. However, the European Court has found a case fgsollition to be
substantiated in two cases. In the fftits Grand Chamber considered that
there was a sufficient basis in the remarks andcydtatements of a
party’s leaders to conclude that its objective aais-secular and thus anti-
democratic, in that the leaders had advocatedhgatp a plurality of legal
systems, the introduction of discrimination betweaedividuals on the

8 It was also significant that the speaker had tsuitted in criminal proceedings brought against
him in respect of the impugned speeches.

“9 Similarly the mere advocacy of a political changech as the proposed abolition of the Religious
Affairs Department, could hardly be objectionabtea democracy. The latter point also weighed
heavily in bothYazar, Karatas, Aksoy and the Peoples’ Labour PgigP) v. Turkeynos. 22723/93,
22724/93 and 22725/93, 9 April 2002 aBdcialist Party of Turkey (STP) and Others v. Turkm.
26482/95, 12 November 2003, in which it was fouhdttthe party’s policies were not aimed at
undermining the democratic regime in Turkey and fta dissolution because of them could not,
therefore, be necessary. Selim Sadak and Others v. Turkeps. 25144/94, 26149/95 to 26154/95,
27100/95 and 27101/98,1 June 2002 the dissolution of a party on suchasisbthat led to the
applicants losing their parliamentary seats wasdow entail a violation of Article 3 of ProtocobN1
but, in view of that, there was held to be no nigedetermine the Article 11 complaint. The dissolut
measure could probably also be regarded as lagkimgprtionality in that it was based particularly o
speeches by the former president of the party vetitead (para 36). The latter conclusion was agtual
reached inDicle for the Democratic Party (DEP) of Turkey wriey, no. 25141/94, 10 December
2002, in which the potential impact of inflammatagmarks by a party’s president were mitigated by
the fact that they were made abroad in a foreigguage. Speeches by other leaders invoked toyjustif
dissolution were found not to be anti-democrafibe failure to demonstrate any improper activity
where NGOs were dissolved supposedly for reasomifted in the second paragraph of Article 11
also led to the finding of a violation of Articlel in Tourkiki Enosi Xanthis and Others v. Gregne.
26698/05, 27 March 2008\ssociation of Citizens Radko & Paunkovski v."tleenfer Yugoslav
Republic of Macedonig’no. 74651/01, 15 January 2009 drebieti Mihafize Cemiyyeti and Israfilov
v. Azerbaijanno. 37083/03, 8 October 200A.similar approach to that in these cases seeralylib

be taken by the UN Human Rights Committee in viéwsoruling in Park v. Koreano. 628/1995, 20
October 1998, which concerned the imposition onathghor of a year’s suspended imprisonment and
one year’'s suspension of exercising his profesiom conviction for breach of the national segurit
law which was based on his membership and partioipén the activities of an American organisation
composed of young Koreans with the aim to disceisses of peace and unification between North and
South Korea. The case could not be examined agdedeeedom of association because of a
reservation but the Committee found a violatiorireédom of expression. It noted that ‘the Stateypar
has invoked national security by reference to theegal situation in the country and the threat gose
by “North Korean communists”. The Committee conssddat the State party has failed to specify the
precise nature of the threat which it contends tth@tauthor’s exercise of freedom of expressioregos
and finds that none of the arguments advancedétate party suffice to render the restrictiothef
author’s right to freedom of expression compatibih paragraph 3 of article 19’ (para. 10.3).

0 Refah Partisi (The Welfare Party) and Others v.KByt[GC], nos. 41340/98, 41342/98, 41343/98
and 41344/98, 13 February 2003.
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ground of their religious beliefs and the operataindifferent religious
rules for each religious community, in which Shadasv would be the
applicable law for the Muslim majority of the counaind/or the ordinary
law. Furthermore they had given the impression ith@itd not exclude the
possibility of recourse to force in certain circuames in order to oppose
certain political programmes, or to gain power aethin it. In these
circumstances, it considered that a State miglsorezbly forestall the
execution of such a policy, which is incompatiblghwthe Convention’s
provisions, before an attempt is made to implemetitrough concrete
steps that might prejudice civil peace and the tgisn democratic
regime™.

50. It was important in this case that the danger pdseduch aims was not
something that was merely theoretical or illusony Wwas achievable since
such drastic action as dissolution could only ksified where there is a
genuine and immediate threat to public order. Suttireat was considered
to exist in that case because the applicant haxifisent influence -
through holding more than a third of the seathertational assembly and
through its increasing success in local electionand because of the
success that other political movements based agice$ fundamentalism
had had in the past in seizing political power &hen setting up the
societal model which they advocated. Furthermoeeaittion was not seen
as disproportionate in its effect since, apart fibwa dissolution, only five
of the party’s leaders temporarily forfeited thparliamentary office and
their role as leaders of a political paftyNevertheless the very thorough
examination of the various remarks and policy statets demonstrates
that dissolution remains an extremely difficult e to justify and that
it is not something that should be lightly undeesa®

°L A statement made at para. 81 of the Chamber judgofe31 July 2001 which was endorsed by the
Grand Chamber in its judgment of 13 February 2G(%ea 102.

2 However, the fact that the 152 remaining MPs coreil to sit in parliament and were able to pursue
their political careers normally might suggest tthet anticipated danger was not really that seréoas
thus call into question the propriety of the disgioin. In the circumstances it is not surprisingtithe
European Court in the Chamber judgment was clodiigled (4-3) in this ruling and the dissenting
judges understandably placed some emphasis oratheolf action taken against those making the
remarks and statements used to justify the dissoluas well as on the need to pay more attention t
the party’s formal programme than to the viewsndfividual leaders. Nonetheless the Grand Chamber
ruling was unanimou<Cf the finding of a violation of Article 3 of Protok®o. 1 inSelim Sadak and
Others v. Turkeynos. 25144/94, 26149/95 to 26154/95, 27100/952at1d1/95, 11 June 2002 when
dissolution of a party led to thirteen membersadipment losing their seats.

> See alscA C R E P v. Portuga{dec.), no. 23892/94, 16 October 1995 in which Ehgopean
Commission found nothing objectionable in the disson of an association which claimed the power
to award medals, honours and titles under whatliéd ‘the revived monarchical laws’. In this fimdj

it was significant that not only was the associat@aiming prerogatives which are normally the
exclusive domain of States but it was also integpdio carry out its activity under a previous
(monarchical) constitution without regard to theeamow in force; it was thus pursuing an aim that
could not be considered compatible with Portugymssic policy. In addition see the upholdingXnv
Austrig, no. 8652/79, 15 October 1981 of a prohibitioranfassociation that was continuing the illegal
activities of another dissolved association that baen founded by the applicant; this was seen as
necessary for the prevention of disorder.
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51. The legitimacy of an enforced dissolution was alsoognised by the
European Court in the second case which concemegalitical partied”.
The Court considered that their dissolution coresled to a 'pressing
social need' as, in its view the national courtd haived at reasonable
conclusions after a detailed study of the eviddrefere them, which had
allowed them to conclude that there was a link betwthem and a
terrorist organisatiofi. In view of the situation that had existed in the
country for many years with regard to terroristeilts, it considered that
those links could objectively be considered asraathfor democracy. In
the Court’s opinion, the domestic findings in thegiard had to be placed
in the context of an international wish to condetine public defence of
terrorism. In consequence, the Court considereidtiieaacts and speeches
imputable to the parties, taken together, createléar image of the social
model that was envisaged and advocated by theepanithich was in
contradiction with the concept of a 'democraticistyt With regard to the
proportionality of the dissolution measure, thet fdwat the applicants’
projects were in contradiction with the conceptaofdemocratic society'
and entailed a considerable threat to Spanish dexmpted the European
Court to hold that the sanction imposed on themyeeh proportional to
the legitimate aim pursued, within the meaning ofide 11(2) of the
European Convention.

52.  Where dissolution does appear to be justifieds & measure that must be
subject to effective judicial supervision in orderremain valid; without
this there would be no effective remedy againstoasible interference
with freedom of association and thus there would abeviolation of
provisions such as Article 13 of the European Catiwe™®. Furthermore

z;‘ Herri Batasuna and Batasuna v. Spainos. 25803/04 and 25817/04

ETA.
% However, the Court ifRefah Partisi (The Welfare Party)and Others v. Byridec.), 3 October
2000,Yazar, Karatas, Aksoy and the Peoples’ Labour P@itgP) v. Turkeynos. 22723/93, 22724/93
and 22725/93, 9 April 2002 andicle for the Democratic Party (DEP) of Turkey wiriey, no.
25141/94, 10 December 2002, did not consider thbtrio a fair hearing to be applicable to the
dissolution decision itself on the basis that nal cight or obligation was being determined andsh
Article 6 was not applicable. The issue of the mgpion of Article 6 was not considered necessary t
be addressed iBocialist Party and Others v. Turk§®C], no. 21237/93, 25 May 1998 aigklim
Sadak and Others v. Turkeyos. 25144/94, 26149/95 to 26154/95, 27100/9524t11/95, 11 June
2002 and it was not raised lgnited Communist Party of Turkey and Others v. @ufiGC] no.
19392/92, 30 January 1998 aRdtedom and Democracy Party (OZDEP) v Turk&ypecember 1999.
It is not entirely clear whether the conclusion Aicle 6 in the first two cases is limited to thei
specific context of the cases - dissolution of el parties by a constitutional court — but ifstnot
then there would appear to be a possible incomogtevith the view that a dispute over the grant of
legal personality to an association is a matteceamed with its civil rights and obligations; s&épeh
Uldozotteinek Szovetsege, Ivanyi, Roth and SzegdaheHungary no. 32367/96, 5 October 2000.
However, the ruling irvatan (People’s Democratic Party) v. Ruséiec.), no. 47978/99, 21 March
2002 suggests the former is more likely as it ekl that Article 6 was not applicable to the
proceedings in which the activities of a regionedrith of the association were suspended for six
months as those affected were exclusively politioglthough dissolution can have economic
consequences for an NGO where its assets are catefis (see below), this would not be sufficient to
turn this process into the determination of ciights where a political party is involved wherestig
merely an incident of it; see the admissibility idean in theRefah Partisicase. In the more recent
cases olPSD and Others v. Turkeywo 35832/97, 25 October 2005 anodurkiki Enosi Xanthis and
Others v. Greeceno 26698/05, 27 March 2008 the European Couriddhat the procedure leading to
dissolution did not violate Article 6 without dissging its applicability to such a measure while in
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it would be only in the most exceptional case tltz effect of a
dissolution decision would not be suspended uh& dutcome of any
challenge to its validity; one of the factors iadiéng to the conclusion that
dissolution was disproportionate in those casegevaeiolation of Article
11 was found was the ‘immediate’ effect of the noe&d and its drastic
character would undoubtedly be mitigated if thegimbty of suspending
it existed.

53. In all the cases of dissolution just considerede @i the automatic
consequences of it was the transfer of the as$ele entities concerned
to the State. This may well be an appropriate agpgrowhere anti-
constitutional activity is involved but in otherses it could well also be a
factor contributing to the possibility of the messubeing seen as
disproportionat®®. However, such an automatic transfer has not been
considered objectionable where the reason for tkesollition was an
object of the NGO concerned which breached thengeents regulating
the control of the legal professiol Nonetheless such a transfer would
probably not be justifiable where the dissolutis based on other
considerations, such as repeated breach of a latvawng a constitutional
character or the prolonged inactivity of the NG@such a case there is no
reason why this should lead to a windfall for that& appropriate respect
for the objectives of those giving property to &0 would be to ensure
it was transferred on to a body with similar obijjees™. In addition to the
violation of Article 11 in respect of a membershi@sed NGO and its
members, a failure to do this would probably vieldhe rights of the

Tebieti Muhafize Cemiyyeti and lIsrafilov v. Azejlai no. 37083/03, 8 October 2009 it did not
consider it necessary to examine the Article 6 dampafter having found the failure to substamtiat
the grounds for dissolution was a violation of Alei11.

" SeeUnited Communist Party of Turkey and Others vK&y[GC], no. 19392/92, 30 January 1998,
Socialist Party and Others v. Turké@C], no. 21237/93, 25 May 199&reedom and Democracy
Party (OZDEP) v. TurkejGC], no. 23885/94, 8 December 198%lim Sadak and Others v. Turkey
nos. 25144/94, 26149/95 to 26154/95, 27100/95 afkDP/95, 11 June 2002 and (only implicitly)
Yazar, Karatas, Aksoy and the Peoples’ Labour PétyP) v. Turkeynos. 22723/93, 22724/93 and
22725/93, 9 April 2002.

8 As was found in the cases cited in the precedimgnbte, although such assets did not figure in the
amounts claimed for pecuniary loss in them. Furttee the fact that it was not alleged that the
transfer of assets did not result in pecuniary dgenta either the party or its members was a faaotor
the finding that the dissolution Refah Partisi (The Welfare Party) and Others v.Key{GC], nos.
41340/98, 41342/98, 41343/98 and 41344/98, 13 kepr2003 was not disproportionate. However, in
Kalifatstaat v. Germanydec.), no 13828/04, 11 December 2006 the tramdfére assets of an NGO
dissolved because of its objective of establiskingorld Islamic regime founded on Sharia law was
seen as a secondary consequence of a measurehmeagh of Article 11 of the European Convention
and thus not contrary to Article 1 of Protocol No.

*9Bota v. Romaniédec.), no. 24057/03, 12 October 2004.

% Indeed this would be the only approach consistsifit the rationale underlying enforced dissolution
in these circumstances. Where dissolution is basethe repeated illegal activities of an NGO, the
transfer of its assets to the State would als;mbpgropriate insofar as these involved funds cosepri
funds obtained for entirely legitimate objective®aragraph 56 of Recommendation CM/Rec(2007)14
stipulates that assets should normally go to ‘arONgs legal person that most nearly conforms to its
objectives or be applied towards them by the shatethat 'the state can be the successor whérer eit
the objectives, or the activities and means usethbyNGO to achieve those objectives, have been
found to be inadmissible’.
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donog to control the use of their property undeticke 1 of Protocol
No. 1.

54.  The activities of an NGO's members - such as sgsechay be evidence
of the reality of the objectives of an NGO and time¢evant to the
imposition of a sanction on it but an NGO should he penalised for
conduct that can only properly be regarded as tiathe individual
members themsel

55. It should also be noted that the implementatiomesftrictions within the
European Union pursuant to various UN Security @duesolutions that
have required the freezing of the funds and otivantial resources, as
well as the prohibition on travel, by entities apdrsons suspected of
terrorisnf* by means of Common Position 2001/931/CFSP hasrb&y
be successfully challenged by reference to humgimsiconsiderations.
Thus the listing of some organisations has beemlwthby EU courts
firstly for the insufficient statement of reasonsdahe absence of a fair

®1 This issue was not pursued by any donors in anthefcases just considered and, after having
determined the Article 11 complaint in them (witketexception ofrazar, Karatas, Aksoy and the
Peoples’ Labour Party (HEP) v. Turke¥ April 2002, in which it was not raised), thergpean Court

did not consider it necessary to deal with the igppbn of Article 1 of Protocol No. 1 in respedttbe
parties themselves. There is no guarantee of pgofghts in the International Covenant.

%2 See, e.g.Tunceli Kiiltir ve Dayasma Derngi v. Turkey no 61353/00, 10 October 2006, in which
the immediate dissolution of an NGO was consideoele a violation of Article 11 of the European
Convention after the chairperson and a membereoNBBO’s board of management were sentenced to
one year's imprisonment for having made or autleoristatements of a political nature, the tenor of
which was contrary to the NGO's social aim, at agress even though the NGO concerned had not
been a party to the criminal proceedings broughtresg the directors. Such a measure was considered
by the European Court not to meet a pressing soei@tl and thus not be necessary in a democratic
society. See als@icle for the Democratic Party (DEP) of Turkey wurley, no. 25141/94, 10
December 2002, in which the potential impact ofamfmatory remarks by a party’s president were
found to be mitigated by the fact that they weredenabroad in a foreign language of party leaders.
Speeches by other leaders invoked to justify diggoi were found not to be anti-democratic.
Furthermore, while inSelim Sadak and Others v. Turkeys. 25144/94, 26149/95 to 26154/95,
27100/95 and 27101/95, 11 June 2002 it was foumeesssary to determine an Article 11 complaint
about the dissolution of a party that had led ® dpplicants losing their parliamentary seats bezau
this was found to entail a violation of Article 3 Brotocol No. 1, the dissolution measure could
probably also be regarded as lacking proportionalithat it was based particularly on speechethby
former president of the party while abroad (parj B®e also the conclusion 8ocialist Party and
Others v Turke)yfGC], no. 21237/93, 25 May 1998 that the speedfes former chairman did not
provide evidence of the party's inadmissible oljjestand thus justify its dissolution.

% Resolutions 1267 (1999), 1333 (2000), 1390 (200255 (2003), 1526 (2004), 1617 (2005), 1735
(2006) and 1822 (2008). This blacklisting is undken by a Sanctions Committee comprised of
Security Council members and has been stronglycised by many bodies - notably the United
Nation's Special Rapporteur on the promotion anotegtion of human rights while countering
terrorism (Protection of human rights and fundarakfieedoms while countering terrorism, A/61/267,
16 August 2006) and the Parliamentary AssemblyhefG@ouncil of EuropeUnited Nations Security
Council and European Union blacklistResolution 1597 (2008)) because this is a palitiather than

a judicial body, there is no hearing or disclosufréhe evidence relied and there is no possibiftgny
judicial challenge to the imposition of the redidos despite their indefinite applicability. Siwnil
objections apply to the handling of applications ftelisting, although limited and very general
information is now being given to those who haverbblacklisted (See Security Council Resolutions
1730 (2006) and 1735 (2006)).

22



hearing and judicial contrfland secondly for lacking any evidential basis
that the entity concerned was a terrorist orgaiois

Founders

56. Those who are clearly shown to have establishedN@® in order to
deceive others could undoubtedly be held criminaiple for offences
connected with fraud since, as with civil liabilitthe legal personality of
the NGO would be regarded as an inadmissible deandenot as a shield
for the founders. Furthermore it is unlikely toregarded as impermissible
by the European Court or the Human Rights Committeenake it an
offence to attempt to establish an organisatioh wiadmissible objectives
but, as the cases on dissolution make clear, sucho&ve must be
demonstrated and not assumed.

Members

57. Members should not generally be subject to anytsansimply because
of their membership of an NGO, as is explicitlytsthin paragraph 24 of
Recommendation CM/Rec(2007)14. Although the illsbns in the
Explanatory Memorandufh are concerned with action taken in the
context of both public and private employment -tsas dismissaf or loss
of entitlement to benefits - other forms of sanctions (including criminal
ones) would be equally inadmissible if there were aircumstances
justifying a departure from the general prohibition their use. Even if
admissible in principle, both the nature of a matar sanction and its
specific application in an individual case wouldl steed to respect the
proportionality requirement.

58. In the context of employment, a justification fargosing sanctions might
come from a specific conflict of interest betweemmiership and a
particular positio®® or from a more general need to maintain public
confidence in the independence and impartialitpudilic servants such as
judges, the police and soldiers.

59. The former rationale could apply to persons workoaogh in the private
and the public sectors but the circumstances wbale to be particularly

b Case T-228/0Drganisation des Modjahedines du peuple d'lrarCouncil (‘OMPI’), [2006] ECR
[1-4665 (ECJ) and Case T-229/02sman Ocalan, on behalf of the Kurdistan Workeaty? (PKK) v.
Council of the European Unio April 2008 (CFI).

% Case T-256/07People’s Mojahedin Organisation of Iran v. Counefl the European Unign23
October 2008.

® paras. 60-63.

®" Frederiksen v. Denmarfdec.), no. 12719/87, 3 May 1988.

% See, e.g.,Wilson and Others v. United Kingdpomos. 30668/96, 30671/96 and 30678/26July
2002 (ineligibility of union members for certainypmcreases) an@rande Oriente D’ltalia di Palazzo
Giustiniani v. Italy no. 35972/97, 2 August 2001 (ineligibility of mbers of Masonic lodges for
appointment to certain posts)

%9 See, e.gVan der Heijden v. The Netherlan@ec.), no. 11002/84, 8 March 1985.
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compelling for an administrative or criminal sapncti- as opposed to more
contractual ones - to be applied to private emmeyen account of a
conflict of interest between their employment anehmbership of an NGO.
Such circumstances might, however, exist whenevate body undertook
certain functions on behalf of the state, such @wiging security for
military installations.

60.  Specific authorisation for the use of sanctionsegpect of public servants
beyond a specific conflict of interest would appeabe given by the last
phrase of Article 11 of the European Conventionclvhprovides that the
guarantee of freedom of association should nowgmethe imposition of
lawful restrictions on the exercise of these righysnembers of the armed
forces, of the police or of the administration lé State™.

61. However, whereas it will be relatively clear whdidawithin the first two
categories, the reach of the third may be morelpnaditic because of the
varying approaches taken by States with regarthiécotganisation of the
public sector. Nevertheless it is a category whiah European Court has
indicated should be ‘interpreted narrowlyand it is unlikely that the fact
that someone is paid out of public funds or is faltyncategorised as a
public servant will be decisive. Certainly the Cobas left open the
guestion of whether it applies to teachers, nostéhding the domestic
designation of them as public servdftand in a different set of
proceedings other public servants were only browugtitin the limitation
because the purpose of the institution in whicly therked resembled that
of the armed forces and the politeFurthermore the Court has not been
prepared to regard appointees by a regional atyhtwrimembership of
various public and private bodies as coming withile scope of the
limitation since their link with that authority wasen as even less close
that of a teacher with her emplofkrlt is thus possible that the term
‘administration of the State’ will ultimately com® be regarded as
applying only to higher-ranking officials, with testions being held
appropriate because of the level and nature of tesponsibilitie&’.

" There is a limitation in similar terms in ArticB(2) of the International Covenant on Economic,
Social and Cultural Rights but those in the ConeenConcerning Freedom of Association and the
Right to Organise, Article 9 and in the Internaib®ovenant on Civil and Political Rights, Article
22(2) apply only to the armed forces and the police

Vogt v. GermanyGC], no. 17851/91, 26 September 1995, para. @7Grande Oriente D’ltalia di
Palazzo Giustiniani v. Italyno. 35972/97, 2 August 2001, para. 31

"2\ogt v. GermanyGC], no. 17851/91, 26 September 1995, at parai68ever, see the UN Human
Rights Committee’s concern that in the Republickafea ‘restrictions on the right to freedom of
association of teachers and other public servamtsad meet the requirements of article 22, para 2’;
CCPR/C/79/Add.114, 1 November 1999, para. 19.

3 Council of Civil Service Unions and Others v. Udit€éingdom(dec.), no. 11603/85, 20 January
1987, which concerned persons working at an in&ituthat had the function of ensuring the security
of military and official communications and of piding signals intelligence to the government.

" Grande Oriente D'ltalia di Palazzo Giustiniani vtaly, no. 35972/97, 2 August 2001; drawing upon
the ruling inVogt v. GermanyGC], no. 17851/91, 26 September 1995.

'S This functional approach was fundamental to centestrictions being found proportionatefihmed
and Others v. United Kingdgmo. 22954/93, 2 September 1998 (see below), wdtihahe ruling did
not discuss whether local authority employees v of the administration of the Statef the
European Court’s use iRellegrin v. France[GC], no. 28541/95, 8 December 1999 of a functiona
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62. Any limitations on the freedom of association ohthbse who do fall
within the scope of this clause must always havmsis in law and in
particular satisfy the standard of foreseeabiliscdssed above. They must
also be for one of the purposes identified in teeosd paragraph of
Article 11 and observe the principle of proportilityaeven if they may be
more extensive than the restrictions that woulddresidered acceptable in
respect of anyone else. Thus, although in the EBaoCourt had left open
the question of whether ‘lawfulness’ was the onbndition governing
restrictions where this clause was applic&bleo limitation has yet been
upheld where a legitimate aim did not also existl &ime principle of
proportionality was not respected. In any evengsriction is unlikely to
be regarded as ‘lawful’ if it is in some way arbrly in its character or
effect and it is also unlikely that one which has clear link to the
performance of the responsibilities of those a#dctcould ever be
considered acceptable. Certainly the dismissal dargjuage teacher
because of her membership and active involvemetiteiicommunist party
was found to be a disproportionate measure to gratenstitutional
democracy when the party had itself not been baanddhe applicant had
not only asserted her belief in the constitutiom@er but had also never
promoted the party ideology in the classréan®n the other hand, in a
case in which the limitation clause was not acyuiaVoked, the European
Court upheld restrictions which prevented certawcal authority
employees from being active in an organisational administrative
capacity in political parties or from being offib@lders in such parties as
justified in order to maintain a longstanding ttaxh of political neutrality
on the part of those advising and guiding electeemivers of the
authority’®. In so doing the Court attached particular sigaifice to the
relatively precise functional definition of thoseovered by the
restrictiong®.

criterion to determine whether disputes about alipubervant's employment came within the
conception of ‘civil rights and obligations’ forahpurpose of attracting the fair hearing guarairee
Article 6. In its view this provision was inapplide only to disputes involving those ‘public sertsan
whose duties typify the specific activities of theblic service in so far as the latter is actingtees
depositary of public authority responsible for paiing the general interests of the State or other
public authorities’ (para 66) and the armed fore@sl the police were specifically instanced as
examples of persons falling within this functiodefinition. This approach was partially departeatrir

in Vilho Eskelinen and Others v. Finlafi@C], no. 63235/00, 19 April 2007 when the Courbught
civil service disputes within the scope of Artifleexcept those where it was shown that subjectematt
of the dispute in issue was related to the exemfisgtate power or that it had called into questioas
special bond of trust and loyalty between certai servants and the State but it may still bepifal

in determining the scope of the limitation in Aktic11.The acceptance in paragraph 24 of
Recommendation CM/Rec(2007)14 that membership ofN&O may be ‘incompatible with a
particular position or employment’ also reflectiuactional approach to this issue but nonetheleiss i
still likely to cover a wide range of people.

5 SeeRekvényi v. Hungar§GCJ, no. 25390/94, 20 May 1999.

"Vogt v. Germany[GC], no. 17851/91, 26 September 1995.

8 Ahmed and Others v. United Kingdomo. 22954/93, 2 September 1998.

" 1t sought to catch those who were involved in phevision of advice to a local authority or who
represented it in dealings with the media butdbahade provision for certain categories of empgye
identified for this purpose to seek exemption whbey were not actually involved in these functions
and the fact that they did not preclude either mensitip of a political party or involvement in aflet
activities of such a party It was not accepteddianoka v. LatvigGC], no. 58278/00, 16 March 2006
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63. The acceptance that the restrictions might be nestensive than the
application of the general restrictions in Artid&(2) was implicit in the
consideration of whether the ‘administration of ®te’ limitation was
applicable after first finding that the impugnedstrietion was not
‘necessary in a democratic soci&fy’

64. In one case the European Court accepted that alewmgrohibition on
members of the police even belonging to a politiatty, as well as
engaging in various forms of political activity, Wid be justified on
account of ‘the desire to ensure that ‘the cructdé of the police in
society is not compromised through the corrosiothefpolitical neutrality
of its officers®’. In this regard it saw as particularly significatfiat
Hungary was in transition from a totalitarian regirwhich had greatly
relied on the direct commitment of the police te thling party — the aim
was that ‘the public should no longer regard thiécpoas a supporter of
the totalitarian regime but rather as a guardiadesfiocratic institution&?

- but, as the case of local authority employeescatdd®, political
neutrality is of importance for all democratic ssi@s and it is unlikely
that a similar restriction would be regarded asustified merely because
the recent political history of the society con@gtiwas not similar to that
of Hungary. However, in upholding this restrictidhe Court emphasised
that considerable scope was still left to policdicefs to engage in
political parties so that it could not be regardeddisproportionate in its
effect on either freedom of association or expresi

that parliamentarians were in an analogous positidhe public employees covered by the restriction
in Article 11 but this did not preclude disqual#ton based on their activities arising from
membership of organisations found to be subversive.

8 Grande Oriente D’ltalia di Palazzo Giustiniani vtaly, no. 35972/97, 2 August 2001.

81 Rekvényi v. HungaryGCJ, no. 25390/94, 20 May 1999, at para. 41.

8 bid, at para. 44.

8 Ahmed and Others v. United Kingdomo. 22954/93, 2 September 1998.

8 They could still be ‘sometimes subject to resimizs imposed in the interest of the service, expoun
election programmes, promote and nominate candidatganise election campaign meetings, vote in
and stand for elections to Parliament, local aitiesrand the office of mayor, participate in refeda,
join trade unions, associations and other orgdoisst participate in peaceful assemblies, make
statements to the press, participate in radio lewviggon programmes or publish works on politics’
(para 49). See alsBygounis, Kotsis and Union of Police Officers ve&e(dec.), no. 18598/91, 18
May 1994, in which no interference with the rigbtform and join trade unions was found to have
been caused by a circular from the justice minigirgolice departments asking them to appeal agains
any court decision establishing an association Bynbers of the police because this had had no
practical effect in dissuading police officers frgoining; the association had been lawfully entered
the register of associations, its lawfulness hagnbeen disputed and it had some 33,000 memtbters. |
was, however, also significant that an earlier wac prohibiting membership of the union and
forbidding the latter from representing the intésesf police officers had been suspended. In et li

of all the cases just discussed it seems unlikedy the upholding it€ouncil of Civil Service Unions
and Others v. United Kingdoiffuec.), no. 11603/85, 20 January 1987 of the cetapgbrohibition of
union membership for persons working at an institutvhich had the function of ensuring the security
of military and official communications and of piding signals intelligence to the government would
now be seen as proportionate, notwithstanding #immal security dimension. This is especially so
since the prime concern was industrial action whionld have been addressed by the less drastic
measure of a prohibition on strikes. It should demoted that the Freedom of Association Committee
of the Governing Body of the ILO found this bank® in breach of the ILO Convention (Case No.
1261) and that it has since been revoked
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65. However, such incompatibility must be supportecgebiglence and not be a
matter of suppositidh.

66. Furthermore the grounds for any prohibition on mersbip of an NGO
leading to the imposition of a sanction should bet contrary to the
prohibition on discrimination in regional and umisal human rights
treatie§®.

67. It should be noted that in none of the cases dsstlsabove where
membership of an NGO was accepted as rightly regatgy national
authorities as being incompatible with holding atipalar post in the
administration of the state was the sanction agpéetually more than
dismissal. This would suggest that a particularlggent set of
circumstances would be necessary before the iniposif a more severe
administrative or criminal sanction for membersbfpan NGO would be
held to be justified by the European Court.

68. However, it would not be impermissible to sanctimembership of, or
support for, an NGO which has been prohibited ssalved on grounds
and in a manner compatible with the right to freadsf associatiof.

8 As in Grande Oriente D'ltalia di Palazzo Giustiniani \aly, no. 35972/97, 2 August 2001. See also
Kiiskinen and Kovalainen v. Finlan@lec.), no. 26323/95, 1 June 1999, in which a estjgn that a
judge was not impartial for the purpose of Artiéleof the European Convention was found to be
unsubstantiated.

8 See, e.g.Grande Oriente D'ltalia di Palazzo Giustiniani waly (No. 2) no. 26740/02, 31 May
2007, in which the obligation to declare one’'s membershipa Masonic lodge when seeking
nomination for public office was found to be a waitdbn of Article 14 taken in conjunction with Artéc

11 because the legislative requirement applied tmimembership of secret and Masonic associations
but not to membership of any other associationsilé\dtcepting that .a prohibition on nominating
Freemasons to public office, which had been intcedun order to 'reassure’ the public at a timenwhe
there had been controversy surrounding their rokbe life of the country, could pursue the legitm
aims of protecting national security and preventiigorder, the European Court considered that
membership of many other non-secret associatioghtrareate a problem for national security and the
prevention of disorder where members of those &ssmas held public office. In its view this mighé

the case for political parties or groups advocatmagist or xenophobic ideas, or for sects or
associations with a military-type internal struetwar those that established a rigid and incomgkssi
bond of solidarity between their members or pursaadideology that ran counter to the rules of
democracy, which was a fundamental element of ojgeain public order'. However, the violation of
the Convention arose in the instant case becausebjeztive and reasonable justification for the
difference in treatment between secret and Masasgociations and non-secret associations had been
advanced by Italy. Revocation of appointments &lufe to comply with a more general obligation to
disclose membership of secret associations wasarsidered objectionable Biveri and Chiellini v.
Italy (dec.), no. 13148/04, 3 June 2008.

87 See, e.gMehmet Ozcan and Others v. Turkdgc.), no. 56006/00, 13 June 20BB¢ak, Yavaand
Ozyurda v. Turkeydec.), nos. 23720/02, 23735/02 and 23736/02u\82D03,Sirn v. Turkey(dec.),

no. 47329/99, 27 April 200456kdere and Giv. Turkey(dec.), no. 49655/99, 27 May 20sidir

and Others v. Turkeyno. 54814/00, 11 October 2005 aHdydar Kaya v. Turkeyno 48387/99, 8
November 2005. However, the need for safeguardastgddGOs and others being caught up in the so-
called 'war against terror' has been underlinagtiérReport of the Eminent Jurists Panel on Terrorism,
Counter-terrorism and Human Rightsn initiative of the International Commission a@rists
(Assessing Damage, Urging Acti@2009)). The Panel recognised the need for goventsrto impose
certain restrictions on freedom of association wtiene is a fear of violence but considered that th
flexibility allowed to them was being abused. Ipoeted that the ambiguity surrounding the meaning o
'support' for a terrorist organisation was havinghilling effect upon the public discourse around
conflict resolution. Although the Panel accepteat ftometimes public debate, or charitable work, can
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69. Moreover there would be no objection to sanctioemdp imposed on the
members of an NGO where this related to their ogtioas — whether or not
these were on behalf of the NGO concerned — ansl Ware not a mere
consequence of their belonging t§.it

70.  Furthermore the imposition of joint criminal liabfl on the individual
members of an NGO without legal personality foredachatory publication
has not been considered incompatible with freedérassociation where
this liability arose as a consequence of the foatnuh of the imprint of the
publication in question and the fact that the NG&swot a legal person
susceptible of incurring a liability of its oWh

71. As with all sanctions, the requirement of proparéiity must always be
respected in the case of any that are imposedeomtmbers of an NGO
notwithstanding that there are actually groundsirfigposing them. Thus
the European Court has found that a requiremernt tie applicant
members of parliament automatically had to vachédr tseats following
the enforced dissolution of their party to be digamrtionate and thus a
violation of Article 3 of Protocol No. 1, under vehi states undertake to
hold free elections in order to ensure the frea@&sgon of the opinion of
the people in the choice of the legislafiren reaching this conclusion,

be subverted for terrorist propaganda or terrgrisposes, and that some legal provisions to counter
such abuses are necessary, it noted that it hadtbkekof a wide range of related offences, inahadi
associating with or providing material support ¢ororists; receiving or giving training to a teiigr
organisation; and failure to report informationatelg to a terrorist act. The Panel appreciated tha
valid arguments could be made for pursuing sucénais but reported that it had been provided with
examples of their chilling effect and of seriousisé It also stated that states had to ensure jaixoe
safeguards against such human rights violatiors naust take precautions not to destroy the lives an
reputations of individuals who might come to be Il portrayed as dangerous terrorist associates,
despite having no actual involvement in terroridivities. The Panel saw it as particularly incumbe
on states to avoid casting the net of “associatem'widely that the media, defence lawyers, human
rights groups, and family members (especially ¢bifdl are wrongly penalised. Furthermore the Panel
considered that safeguards were also needed wintaridg an organisation to be terrorist, particiylar
as there was no internationally shared consensutherdefinition of ‘terrorism'. Thus the Panel
reported hearing of instances where organisation&lde labelled 'terrorist' by the executive witho
notice to the organisation concerned, and witteliif any, room for judicial review. It agreed withe
recommendation of the UN Special Rapporteur on HuRights and Terrorism - Report of the Special
Rapporteur on Human Rights and Terrorism, UN Dot61A67, 16 August 2006, p. 11- that a
minimal safeguard against unjustified penaltiesnpeimposed would be the need for a judicial
determination of the nature of the organisationceoned before anyone could be punished for
membership in, support of, or association withreotist organisation.

8 SeeKaya v. Turkeydec.), no. 40885/02, 5 June 2007 (in which theviction of the applicant for
having distributed publications on behalf of anoasstion occurred because this resulted in a breéch
the rules governing the financial activities of @sations and in particular those concerned with
obtaining receipts for donations) aBdeel and Morris v. United Kingdoxdec.), no. 68416/01, 22
October 2002 (which concerned civil liability, inhigh no interference with freedom of association
was found to have occurred where proceedings ftanagtion were brought against two members of
an NGO in respect of a leaflet whose publicatioaytihad been found to have ‘caused, procured,
authorised, concurred in and approved' and so theepdings did not entail the suffering of any
sanction in respect of their association with tl&Nin question).

8 Fraktion Sozialistischer Gewerkschafter im OGB \irerg and 128 of its individual members
(Képruner, Falschlunger and Others) v. Austfdec.), no. 12387/86, 13 April 1989.

% Selim Sadak and Others v. Turkey (nq.®)s. 25144/94, 26149/95 to 26154/95, 27100/95 and
27101/95, 11 June 2002.
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72.

73.

the Court emphasised that this forfeiture occurredardless of the
personal political activities of the applicantsheat than being limited to
the seat of the member of parliament whose wordslaeds had led to the
dissolution of the party and that the measure reduin them being
prohibited from engaging in their political actie and unable to fulfil
their mandat¥. Such a forfeiture of parliamentary seats follogvithe
dissolution of a political party, together with arb on the persons
concerned becoming founder members, ordinary mesnhbeaders or
auditors of any other political party for five ysavas similarly considered
to be disproportionate and thus a violation of @3 of Protocol No. 1 in
three other cas&s

However, a similar ban to that in the last threeesawas not seen as
disproportionate in another cdeMoreover in two other casésno
violation of Article 11 was found by the Europeaau@ as a result of the
disqualification of the applicants from standingaim election imposed on
account of their activities within political parsiehat had been dissolved
because of links to a terrorist organisation thatld objectively be
regarded as posing a threat to democracy. It wats ag significant in the
first case that the disqualification applied onbya small number of the
party's leaders and, apart from the gravity oflities involved and the fact
that the applicants were not sitting parliamentejahe two other cases
can undoubtedly be distinguished from the onesipusly discussed on
the basis that the disqualification applied toragke election and did not
last for a term of years.

Similar considerations to those examined in thegulang two paragraphs
would be equally applicable where the consequehaissolution was a
disqualification not from parliament but from memdigp of the board of
an NGO or indeed ordinary membership of‘8ne

1 This conclusion led the Court to find that it wast necessary to examine complaints that the
forfeiture also infringed the rights to freedomasociation, of expression and thought, consciande
religion, as well as the prohibition of discrimiiat.

9 licak v. Turkeyno. 15394/02Kavakgi v. Turkeyno. 71907/01 an8ilay v. Turkeyno. 8691/02, 5
April 2007.

9 Refah Partisi (The Welfare Party) and Others v.KEyGC], nos. 41340/98, 41342/98, 41343/98
and 41344/98, 13 February 2003.

% Etxeberria and Others v. Spainos. 35579/03, 35613/03 and 35626/03 and 35633M3une 2009
andHerritarren Zerrenda v. Spajmo. 43518/04, 30 June 2009.

% See, e.gKaya and Diri v. Turkeydec.), nos. 60813/00 and 61317/00, 11 Decemt@t,40 which
the applicants' complaint was found to be manieifitfounded as not only was there nothing in the
case file to demonstrate with certainty that theyevmembers of the board at the material timetbut i
had not been demonstrated (or even asserted)fdfiatying the dissolution of their NGO, they had
attempted to become but were prevented from bea@pmiembers or directors of another association,

or that they had suffered personal apprehensiordeticess due to the imposition of any ban on them
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74.

75.

76.

Officials and staff

Similar considerations to those governing the intpns of sanctions on
members would undoubtedly apply to any imposed han dfficials and
staff of an NGO.

Thus in one case the conviction of a member okettexutive board of an
NGO for breach of the prohibition on associatioosring organisations
other than federations and confederations throughirivolvement with
the “Platform of Conscientious Objectors to Wari,@ganisation without
any lawful status, was found by the European Cmuke in breach of the
foreseeability requirement for a restriction onight or freedor®’. In the
Court's view, the wording of the prohibition wast soifficiently clear to
enable the members of the association concerndthve realised that
rallying to a movement or ‘platform' would lead ¢oaminal sanctions
being imposed on them. Indeed the Court found fiicdit to see how
supporting the movement concerned could be deemednbunt to the
formation of an organisation within the meaningtloé relevant law and
considered that the scope of the provision involhad been extended
beyond that which could have been reasonably feresen the
circumstances of the case. As a consequence thesitiom of a fine,
notwithstanding the fact that this was subsequestigpended, was a
violation of Article 10 of the European Conventidn.the same case a
conviction for failing to annul the membership ihet association of
another member of its executive board (as wellhag bf some other
ordinary members) pursuant to a requirement thase¢hvho had been
convicted of certain offences could not be memloémsn association was
found to be in violation of Article 11 of the Euregn Convention because
there was actually no legitimate basis for reqgiriver membership to be
annulled. Although the applicant had been taken mustody during a
protest action, she had been released and nonalimproceedings had
been brought against her at that time. This fattihe Court to conclude
that this applicant had been deprived of propeallggotection against
arbitrary interference with her freedom of associgt as there was a
failure to meet the requirements of lawfulriéss

Similarly a violation of Article 11 of the Europe&onvention was found
to have occurred when the director of the brandiceobf an association
was convicted for having participated in an illegeasembly and thus
acting in breach of the aims specified in the assion's memorandum of
association as a result of his taking part in apnferencé. The Court

noted that the applicant had been convicted inchpacity as director of
the association for taking part in a press confegerhich had de facto
been labelled an illegal assembly by the authariéied not for behaving

% Piroglu and Karakaya v. Turkeyos. 36370/02 and 37581/02, 18 March 2008.

% In view of this conclusion the Court found thatwis not required to determine whether this
interference pursued a legitimate aim or whethesais proportionate to the aim pursued.

% Cetinkaya v. Turkeyo. 75569/01, 27 June 2006.
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7.

violently or for chanting slogans in support okartorist organisation. This
meant that he had been convicted just for beinggmteat the conference
without any consideration being given to whethehatl been conducted
peacefully or not. In the Court's view the leganfrework that had served
as a basis for the applicant’'s conviction amounti@da general ban,
restricting the exercise of freedom of peacefubaddy within uncertain
limits that depended on the national authoritiessessment of the aims
and the memorandum of association of the assomiatioquestion. It
considered that such measures undeniably affectdd freedom of
association and democracy in Turkey and that thatck therefore, been a
violation of Article 11 of the European Convention.

Review of national practice

In the preparation of its third thematic study &sfionnaire on the issue of
sanctions and liability was sent to NGOs in all rhemstates of the
Council of Europe and Belarus. This questionnaias directed to a broad
range of issues relating to the imposition of sanst and liability
specifically on NGOs in relation to their operatiamd activities. In
particular it was concerned with the extent to whibe members of an
NGO (if any), the members of its management bodlitnofficers can be
held personally liable for the NGO's debts andgailons, the existence of
penalties for pursuing activities on behalf of aG® before it obtains
legal personality or is registered, the existerfqgenalties for belonging to
an NGO, the penalties (if any) for particular shomings in the conduct
of an NGO, the possibility of temporarily suspergdan NGO's activities,
the grounds for involuntary dissolution and thestetice of offences that
can be committed only by foreign NGOs

% The questions asked were as follows:

1.

Are there any circumstances in which (a) membérany), (b) members of any management
body, (c) officers and (d) other employees candld personally liable for the debts and other
liabilities and obligations of their NGO? If so,epke specify those circumstances and also
indicate whether there is any limit to the exteinthe liability concerned.
Is it an offence (administrative or criminal) totasish, pursue activities on behalf of or
otherwise operate an NGO which does not have [@galonality or has not been registered by
some official body? If so, please specify (a) theximum penalty that can be imposed and (b)
the penalty that is generally imposed.
Are there any circumstances in which it is an affeadministrative or criminal) to belong to
an NGO whether with or without legal personalityregistration? If so, please specify (a) the
maximum penalty that can be imposed and (b) thalpethat is generally imposed.
Are there any circumstances in which it is a dikegry offence for a public official to belong
to an NGO? If so, please specify (a) the maximumafig that can be imposed and (b) the
penalty that is generally imposed.
Can any penalties (administrative, civil or criMjnand disqualifications be imposed on
persons belonging to either the highest governodylor a management body of an NGO that
has been involuntarily dissolved? If so, pleaseciépe(a) the maximum penalty or
disqualification that can be imposed and (b) theajtg or disqualification that is generally
imposed?
Can any penalties (administrative, civil or crim)rae imposed for the following:

a. failure to report to a public authority or seek apgl for changes to the statute,

internal rules, address or composition of any manamt body;
b. failure to report to a public authority the recegpta donation, grant or sponsorship;

31



78.

79.

80.

Although the questionnaire was sent to a wide warief contacts,
including members of the Conference on INGOs amdgmes suggested by
individual members of the Expert Council, the resm has not been
entirely comprehensive. Thus, as of 5 Septembe0,20re have been
responses in respect of 21 countfi&svhich compares very unfavourably
with the responses in respect of 32 countries lier 2009 questionnaire
and 34 countries for the 2008 questionnaire

As in previous years, not all the responses werapteté® and in a
number of instances the questions were either rdesstood or elicited an
answer in the style of 'l do not know'. Problemdrahslation may have
sometimes led to some shortcomings in responseshieu¢ were also
some respondents who seemed insufficiently famiéh the general
situation in their country regarding the impositmiisanctions and liability
on NGOs.

In the case of a number of countries there wereraevespondents. In
some instances these either corroborated each athemprovided

complementary information. However, in a few ins&s the responses
were contradictory and this is noted throughout #malysis, with the
predominant or more fully reasoned response betuwprded the lead
position in the analysis. An attempt has been ntadeeconcile a few
apparent contradictions between responses to eliffequestions or parts
thereof.

8.

9.

10.

11.

c. failure to have the NGO's accounts audited andaygor within a specified deadline;
d. failure to submit a report to a public authority thre activities (past or future) of an
NGO;

e. failure to keep a record of members' addressesraatiier details;

f.  failure to provide a list of members to a publi¢hemity; and

g. failure to seek approval from a public authority émy proposed activities?
If so, is the penalty imposed on the NGO or on employee or member of its management
found to be responsible for the failure? Please&ifpéa) the maximum penalty that can be
imposed and (b) the penalty that is generally iredos
Is there any requirement to give an NGO (a) not€eany alleged failure listed in the
preceding question and (b) an opportunity to redts affairs before any liability to a penalty
arises? If so, please specify the period withinchtsuch rectification is authorised.
Are there any circumstances in which the operatioan NGO can be temporarily suspended
by a public authority? If so, please specify thecwinstances and whether or not such a
suspension is subject to any form of judicial cohtr
Are there any circumstances (other than bankruptcyyhich an NGO can be involuntarily
dissolved? If so, please specify the circumstaraces whether or not such a suspension is
subject to any form of judicial control.
Are there any offences prescribed by law that caly be committed by foreign NGOs or
persons working on their behalf? If so, please ifpda) the offences, (b) the maximum
penalty that can be imposed and (c) the penaltyistgenerally imposed.
Are there any other areas of concern in your cquattout the sanctions and liability to which
NGOs and their management, officers and employaasbe exposed? If so, please specify
them.

190 Armenia, Austria, Belarus, Croatia, Cyprus, Cz&apublic, Finland, France, Germany, Hungary,

Ireland,

Italy, Lithuania, Netherlands, Poland, $tas Spain, Switzerland, “the former Yugoslav

Republic of Macedonia”, Turkey and Ukraine.
191 Some responses were simply "yes" or "no" withdaberation and some respondents indicated not
knowing the position regarding certain matters.
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81. As with responses to previous questionnaires, @sdwt seem as if all the
answers are entirely accurate. Certainly therdilegly to be more grounds
for involuntary dissolution than those given by somspondents. There
was also a failure in many instances to make cleghether certain
sanctions or liabilities were applied exclusivety NGOs or could be
imposed on their staff and the members of theilouargoverning bodies.
In addition the lack of any response concerningekistence of judicial
control in certain countries over some sanctionssdmot seem consistent
with general familiarity with the legal systemstbbse countries.

82. Nevertheless, despite their limitations, the respsndo seem to give a
good starting point for a deeper examination ofgt@blems arising from
the imposition of sanctions and liability on NG@sHurope.

Personal liability of board members, officers anaf®

83.  For six countries there were reported to be nauomstances in which an
NGO's members (if any), members of any managenuahy, tofficers and
other employees could be held personally liableit®rdebts and other
liabilities and obligation'$*

84.  Furthermore in respect of one country the respanstated that this was
generally the position but that provision for tleeegptance of such liability
could be voluntarily made in the statute of the NGBcernetf

85. However, it was reported in the case of one cquiiat the founders will
bear joint liabilities for the obligation related the foundation of an NGO
until it has been legally register8 while in the case of another country
the respondent stated that there was such lialidityhe founders or their
appointed legal representatives but that it wagaiot'°®.

86.  Furthermore it was reported that in the case of @anentry the founders
must take full responsibility for a particular typg NGO where its
property is not enough to pay its déBts

87. With regard to four countries the respondents iepothat there was
protection from liability for members of an NGO fis debts and other
liabilities and obligation'$®

192Q. 1:Are there any circumstances in which (a) memsi§if any), (b) members of any management

body, (c) officers and (d) other employees can bkl Ipersonally liable for the debts and other
liabilities and obligations of their NGO? If so,epke specify those circumstances and also indicate
whether there is any limit to the extent of thdilidy concerned.

103 Croatia, Czech Republic, Lithuania, Russithe former Yugoslav Republic of Macedonia” and
Ukraine.

104 switzerland.

195 Armenia.

196 Austria.

197 Belarus (for the so-called Institution).

198 Belarus, Belgium, Hungary (one of two respondeats) Italy.
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88.  Moreover in the case of one country the board mesnbiean NGO were
said to be specifically exempted from any liabiliyising from an
employment contrat®t’.

89. However, in the case of another country it was megbthat the board
members of a certain type of NGO would be persgrable where there
had been a failure to make certain statutory payshén

90. The respondents for two countries reported that bees) as well as the
members of the management body and officers, deeilteld liable for the
debts and other obligations of certain types of N0

91. In addition it was reported that in two other coig# the president of an
NGO was a guarantor for its debts and other olitigat*2. Furthermore as
regards one of these countries the respondentdtade the members and
employees of foundations were responsible for tedtsd and other
obligations of this specific type of NG&.

92. It was also reported that in three countries thveas a personal liability
towards an association on the part of its membeal bodies and
auditors if either they culpably breached theiralegpligations and caused
damage to it or they misused its asSétsin the case of three other
countries such personal liability applied only toabd members and
officers™*® while in the case of two others it existed fomttbmembers,
officers and employe&® but in yet another country this liability only
applied to the board members of the NGO concéffieth the case of
three of the six countries just listed there wasd $a be no limit on the
extent of this liability'® and for one of them this liability was reported as
extending to third partié¥. There was also reported in respect of a
country not previously listed in this paragraph e liability for the
members, the members of the management body amérsfof an NGO
who cause damage to third parties through theiomé?.

93. In the case of one country the respondent statedethployees would be
responsible for their negligent behavitir

199 Belgium

10 cyprus (as regards NGOs taking the form of a n@fitcompany).

M1 Cyprus (as regards associations, clubs and foiemsitand Ireland (as regards unincorporated
associations).

M2 France and Turkey (associations only).

1 Turkey.

14 Austria (only for members), France and Germany.

15 Finland, Ireland and Spain.

118 |taly and the Netherlands.

117 Belgium.

18 Belgium, Finland (but there was provision for reihg the amount where there were "special
reasons") and Spain.

19 Finland.

120 Hungary (one respondent; the other one suggelsdttis existed only for the board members of
foundations).

121 gpain.
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94. However, in the case of yet another country it wegsorted that the only
liabilities existing were those of any ordinaryiza*.

Liability for operating without legal personality being registeretf*

95.  For fifteen countries the respondents stated tmatetwas no offence of
establishing, pursuing activities on behalf of aheswise operating an
NGO which does not have legal personality or hasbeen registered by
some official bod{?* In the case of only one of them it was made clear
that this was not so where the NGO concerned Wegll i.e., one calling
publicly for 'extremist activity' which is not defd*.

96. However, it was reported as regards two counthes it was a criminal
offence to organise or participate in the actigitod an unregistered public
association, political party, religious organisatior foundatiof?®. The
maximum penalty prescribed for this offence in ofighese countri¢d’
was two years' imprisonment but it was reported thaapproximately
two-thirds of the cases only a fine was imposed.régards the other
country it was reported that such conduct was raingl offence but that
the penalty was not mentioned in the NGO laws aad determined by
the courts according to penal and other related'fAw

97. In the case of another country it was reported ithaas an administrative
offence to organise or participate in the actigited an unregistered NGO
but that no set penalty was stated by the"¥&un the case of yet another
country there was reported to be a penalty of EGB-B500 for starting
work before being registered, without being ableirtdicate the level
generally imposed®.

98. It was reported in respect of one country that #swan administrative
offence not to notify the relevant public authorgiyout the foundation of
an association before starting activities (othantlgreeing on the status

122 poland.

123.Q. 2: Is it an offence (administrative or crimin& establish, pursue activities on behalf of or
otherwise operate an NGO which does not have legalonality or has not been registered by some
official body? If so, please specify (a) the maximpenalty that can be imposed and (b) the penalty
that is generally imposed.

124 Belgium, Croatia, Cyprus, France (but it was psinout that the organisers of the activities ohsuc
NGOs could be subject to criminal responsibilitysdfar as those activities amount to offences),
Germany, Hungary, Ireland (but registration will bequired if it seeks to be a charity once the
Charities Act 2009 enters into force), Italy (ordpe respondent; the other one said there was an
offence but that no minimum or maximum penalty wiagposed as it depended upon the obligation
assumed), Lithuania (but there are sanctions fosying actions without a licence where one is
required), the Netherlands, Poland, Russia, Sgaiftzerland and Ukraine.

1% Russia.

126 Belarus and Turkey.

127 Belarus.

128 Tyrkey.

129 czech Republic

130 the former Yugoslav Republic of Macedonia”.
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or calling of the first representativé®) The penalties prescribed for this
offence were fines of EUR 218 for the first occasemd EUR 726 in the
case of subsequent ones.

99. In the case of one country it was reported thatrethevould be
responsibility for those officials of an NGO who rga out ‘illegal
activities' but that it was not clear to the regpem whether this covered
operating without being registered, particularlytlasre was supposed to
be a right for any group, as a union of peopleca@aduct any public
activity without being registerétf. However, in respect of that country it
was also reported that it was not possible for &@ONo conduct financial
transactions without being registered.

100. The question was not answered by the respondennfocountry

101. As has already been noted, in one country the fensndiere reported as
bearing joint liabilities for the obligation relatdo the foundation of an
NGO until it has been legally registet&t while in another there was said
to be such liability for the founders or their apped legal representatives
but this was not joiflt®> Furthermore as regards a third country it was
pointed out that the associates in the case oharegistered NGO would
be personally liable for any damage inflicted oinctiparties>®.

Sanctions for membership of an NGO generally appli?®’

102. There were reported to be no circumstances in witickould be an
offence (administrative or criminal) to belong to GO whether with or
without legal personality or registration in the sea of fourteen
countries®

103. In three other countries the answer to the questias stated generally to
be 'no' but an exception was made for membershipanfi-state’,
‘extremist’ or ‘proscribed’ organisations but rezitthe criteria nor the
penalties imposed were indicatét In the case of one of these countries it
was reported that an additional restriction thas waon to enter into force
concerned the membership of an NGO where this edswtituted its

131 Austria.

132 Armenia.

133 Finland.

134 Armenia.

135 Austria.

136 Spain (only one of the two respondents)

137Q. 3: Are there any circumstances in which itrisoffence (administrative or criminal) to belong to
an NGO whether with or without legal personality registration? If so, please specify (a) the
maximum penalty that can be imposed and (b) thalpethat is generally imposed.

138 Armenia, Belgium, Croatia, Cyprus, France, Hungarly, Lithuania, the Netherlands, Poland,
Spain, Switzerland, "the former Yugoslav Repubfid/acedonia” and Ukraine.

139 Germany (as regards the first), Ireland (as regtre last) and Russia (as regards the last).
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governing body as certain persons would be barad §erving on such a
body if the NGO was a charifif.

104. However, the respondents for two countries stated it would be a
criminal offence to belong to an NGO which had been registeréd. In
one of them the maximum penalty prescribed was &aide two years'
imprisonment but it was reported that in approxehatwo-thirds of the
cases only a fine was impos&d In the case of the other country it was
simply reported that the courts decided about &mealy*®

105. With respect to one country the question was arevédry citing the
prohibition on associations that are 'militarilganised’ and the offence of
establishing, organising and participating in theadership of an
association 'organised in a military manner' withepecifying whether
membership of such an association is specificailpfienceé**

106. In the case of another country this question weetéd as being concerned
with proceeding with the activities of an assoociatiwhich has been
prohibited or dissolvéd®. The prescribed penalty for such conduct was
reported as being a fine of EUR 218 or EUR 726thim case of any
repetition of the offence.

107. The question also appeared not to have been folignstood as regards a
third country*®.

Disciplinary sanctions for membership of an NGO the part of public
officials™’

108. The respondents for eleven countries reported thate were no
circumstances in which it was a disciplinary offerior a public official to
belong to an NG&#2

140 reland; the Charities Act 2009 precludes fromnbea trustee of a charity any person who has (a)
been adjudicated bankrupt, (b) made a compositicarrangement with creditors, (c) been convicted
on indictment of an offence, (d) been sentenced term of imprisonment by a court of competent
jurisdiction, (e) been the subject of an order ursd&60 of the Companies Act 1990 or been prohdbite
removed or suspended from being a trustee of arsshender the Pensions Acts 1990 to 2002 or (f)
been removed from a position of charity trustea atharitable organisation by an order of the High
Court under s 74 of the 2009 Act. Similar restaot already apply to being a director of a company
and this would thus preclude the membership of sucNGO that was restricted to its directors.

141 Belarus and Turkey.

12 gelarus.

3 Turkey.

14 Einland.

145 Austria.

146 czech Republic (it was stated that an NGO canxist without registration).

147 Q. 4: Are there any circumstances in which it @isziplinary offence for a public official to belg

to an NGO? If so, please specify (a) the maximumafig that can be imposed and (b) the penalty that
is generally imposed.

148 Belgium. Croatia, Cyprus, Czech Republic, Franmee(of two respondents stated the duty on
officials to respect the convictions of those withom they are in contact in the course of theirkjor
Italy, Lithuania, Spain, Switzerland, "the forméugoslav Republic of Macedonia” and Ukraine
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109. Furthermore the respondent for another countredtttat public officials
could belong to NGOs but policemen and soldierstnag& or at least
inform their supervisors before doing"$b

110. Moreover as regards another country it was repadted there was no
restriction on membership except for judges, proses and members of
the army and the security for¢es For breach of the prohibition on
officials in this category it was stated that ammadstrative fine of
approximately EUR 300 was prescribed.

111. The respondent for yet another country stated th@tonly restriction
concerned membership of NGOs that were in recéifatreign money’".

112. In case of one country it was reported that digegol/ liability for
membership of NGOs could arise where there thistéed breach of a
more general prohibition on certain categories oblic official being
engaged in entrepreneurial activities, holdingaaffin state or local self-
government bodies or in commercial organisatioasyell as engaging in
any other paid occupation except for scientificuadional and creative
work™?

113. In the case of another country the only restrictias reported to concern
membership of 'anti-state’ organisatibris

114. The respondent for one country stated that pulfficials could not be
members of political parties or of campaigning NGthat "have the
characteristics of being politicaf*

115. The respondents for two other countries statedttieae were restrictions
on certain categories of officials joining politigaarties and associations
but that these were not backed by any type oflitgbi>.

116. Furthermore as regards one country there was exptwtbe a prohibition
on soldiers or persons in military service in thenfier guard joining or
failing to resign from a political party or an asgtion engaged in or
clearly supportive of party politit¥.

117. The respondent for one country stated that therdduoe criminal liability
where there was a conflict of interest generallyolming a breach of

19 poland.

10 Turkey.

!31 Russia (only one of two respondents but the pgmais not specified).

152 Armenia (the categories and penalties were natifipe).

133 Germany (the penalties were not specified).

% |reland (the penalties were not specified).

155 Belarus and Hungary (the categories were not fipaki In Hungary one of the two respondents
reported that there was also a prohibition on Geilvants serving on the boards of NGOs.

%0 Finland (the penalties were not specified).
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confidentiality>”. The penalty that could be imposed was imprisorimen
for up to one year or a fine of the fourth category

118. In the case of another country the reply simplecdithe exception
regarding public officials in the last phrase oftiéle 11 of the European
Convention on Human Righf$.

Penalties following involuntary dissolutibfi

119. The respondent for one country stated that a peoalild be imposed on
persons belonging to either the highest governimgdylor a management
body of an NGO that has been involuntarily dissdtt® However, it was
not clear if this was in all or only in certain eas The penalty was stated
to be generally imprisonment for one to three yeard a fine of up to
EUR 300.

120. The respondent for another country also gave anreifive answer to the
guestion but could not give any details, referringooth dissolution for
illicit activities and bankruptcy™.

121. In the case of a third country it was reported thaspecified penalties
could be incurred where illegal activities had bemmducted by the
directors/management of an N&©

122. The respondent for a fourth country reported thate was provision for a
fine of EUR 1,500 where the NGO being dissolved ta&en the form of a
company® but the answer to an earlier questions suggestscértain
disqualifications could also ensié

123. In the case of a fifth country it was reported thaspecified penalties
would be imposed only if those concerned had coteohid crime such as
misappropriation or frau.

124. The respondent for a sixth country stated that aspecified penalty
would only be imposed if the governing body wagoesible for a crime

157 The Netherlands.
138 Austria.
159 Q. 5: Can any penalties (administrative, civil aiminal) and disqualifications be imposed on
persons belonging to either the highest governiodybor a management body of an NGO that has
been involuntarily dissolved? If so, please spegifythe maximum penalty or disqualification thahc
be imposed and (b) the penalty or disqualificattmat is generally imposed?
180 Turkey.
181 Spain (only one of two respondentsf;para 117). cross-referencing to be updated

2 Armenia.
183 reland.
184 See n 140.
1% Hungary (only one respondent; the other saidvitrre the person claimed to be the member of the
governing body of an NGO that had been dissolved).
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committed by the NGO and the NGO was dissolved bguat for having
committed that crim@&®.

125. In the case of three other countries it was regotiat penalties would
only be imposed if the NGO concerned was illéHal

126. The respondents for ten countries stated that nalpes were imposed on
persons belonging to either the highest governimgdylor a management
body in the event of the involuntary dissolutioraof NGG*®®,

127. In the case of one other country no specific regaia were reported to
apply in this situatiot?®.

128. With regard to yet another country it was repotieat no penalties were
imposed simply because of an NGO's dissolutionitbiais indicated that
they could result for certain grounds without giyiany details”.

129. The respondents for two countries also reportetttitexe were penalties
for continuing the activities of an NGO that haghéerminatet ™.

130. The question appeared not to have been understodidei case of one
country ">

Specific penaltiég®

131. There was a very varied response to the questiocecned with the
existence and extent of penalties for variousrfggion the part of NGOs
in complying with requirements governing aspectshefir operation and
accountability, not least because these requiresmeict not exist in all
countries or did not apply to all forms of NGO drighed within them.

186 ithuania.

187 poland (unspecified), Russia (unspecified) andirSganly one of two respondents, 2-4 years
imprisonment and a fine).

168 Belarus, Belgium, Croatia, Czech Republic, FrarGermany, Italy, Switzerland, "the former
Yugoslav Republic of Macedonia” and Ukraine.

189 Austria.

0 Cyprus.

1 austria and Finland {unspecified fines in bothes)s

172 Netherlands (referring to penalties of up to pear's imprisonment imposed on public officials for
conflict of interest).

13 Q. 6: Can any penalties (administrative, civicdminal) be imposed for the following:(a) failute
report to a public authority or seek approval ftiages to the statute, internal rules, address or
composition of any management body; (hjlure to report to a public authority the receqgidt a
donation, grant or sponsorship; (c) failure to hthee NGO's accounts audited and approved within a
specified deadline; (d) failure to submit a regora public authority on the activities (past ctufe) of

an NGO; (e) failure to keep a record of memberdt@sses and/or other details; (f) failure to previd

list of members to a public authority; and (g) diedl to seek approval from a public authority foy an
proposed activities? If so, is the penalty imposadhe NGO or on any employee or member of its
management found to be responsible for the failfMlease specify (a) the maximum penalty that can
be imposed and (b) the penalty that is generalpoised.
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(a) Notification of or seeking approval for certathanges

132. In respect of ten countries it was reported thédilare to notify or seek
approval for changes in an NGO's address, stahder@anagement body
could lead to penalties being impoSédwith these including dissolution
in two of them™. In the case of one country the respondent stagda
penalty would be imposed only for a failure to hot change to the
NGO's statutd®

133. In the case of one country it was reported thaistegion of a change of
director and of the charter was required as ottsr\these changes would
not take effecf” and for other two countries it was reported thiheut
such notification any changes to the statute, materules, address or
composition of any management body would also paftective’®,

134. The respondents for four countries stated thatethess no penalty for
failing to report to a public authority or seek aml for changes to the
statute, internal rules, address or compositioanyf management boty
but in respect of one of them it was reported thate would be liability to
an unspecified fine if the changed data was usdegal business without
first having been reported to a public authdffty

135. There was reported to be no requirement in onetoptm notify or seek
approval for a change of address but it was alatedtthat this applied
only to changes within the borders of the same ‘&reblowever, the
respondent for that country stated that a chandkennternal rules of an
NGO did not require notification or approval.

136. In respect of one country the respondent statedhieae was generally no
notification requirement but that a failure to giwetification of these

"pustria (the penalty is EUR 218 for a first offermed EUR 726 for any subsequent one), Czech
Republic (not specified), France (only one respahdehich said that dissolution could ensue; the
other respondent said any sanction would be contmathe constitutional guarantee of freedom of
association), Hungary (it could lead to dissolufjoineland (as regards the names of directors for
NGOs that are companies limited by guarantee an8l@&Os that are charities once the Charities Act
2009 enters into force; the penalties were not ifipdy, Italy (only NGOs with legal personality
according to one respondent but the other onetkaigenalty would be imposed where committed for
the NGO's advantage and could entail loss of Ipgedonality, loss of official status of "Not-ford®it
Association of Social Utility, loss of status as@sation for social promotion, as well as pecuniar
sanctions and exclusion from or revocation of graand public funding), Lithuania (but not for any
employee or member of the management body; theltinavere not specified), Poland (admonition,
fine (PLN 5,000) or liquidation), Russia (RUB 5000j)the former Yugoslav Republic of
Macedonia”.(EUR 350-1,500 fine) and Turkey (EUR B00

5 France and Hungary (but in the latter this ocaliire practice only if the changes did not meet
legitimacy).

1% The Netherlands (the penalty is in the form oshdinour foul discharge").

Y7 Armenia

178 Belgium (third parties) and Cyprus (as regardsailm@orities).

1" Belarus, Croatia, Finland and Ukraine.

180 Croatia.

181 Armenia; no information was given as to the reguients governing a move outside that area.
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changes could lead to the NGO concerned losingfatsis of public utility
and thus of certain fiscal benetfts

137. The respondent for another country did not know thiieany penalties
could be imposed for a failure to notify the autties of these chang¥s

(b) Reporting receipt of funds or support

138. In the case of one country it was reported thatfdilere to report to a
public authority the receipt of a donation, gramt sponsorship from
abroad could lead to the dissolution of the NGO ceoned and the
imposition of a fine on its manad&t The failure to give notification of
such receipts generally was reported in the cassxobther countries as
also leading to penalties but not dissolutfan

139. The respondents for thirteen countries reportet ttiexe was no specific
obligation to report to a public authority the rgpteof any donation, grant
or sponsorshiff®. However, two of them observed that the detailsildio
have to be included in the accounts of the NGOseored®’ and a third
stated that such receipts would have to be merdianetheir annual
reports®. Furthermore four of them recalled the existencéhe general
obligation to report any form of income to the taxhorities and that non-
disclosure would attract the general penaltiesapitesd by law®®.

140. In respect of one other country the respondentdtaihat there was
generally no reporting requirement but that a failto report the receipt of
a donation, grant or sponsorship could lead toNG® concerned losing
its status of public utility and thus of certaiadal benefits”.

141. In the case of yet another country it was repottet there were no
penalties for failing to report the receipt of andton, grant or

182 Spain

183 Germany

184 Belarus; the fine is up to 300 basic units whihpproximately USD 3,000.

185 czech Republic (not specified), Germany (not dje=t), Ireland (not specified but only in respect

of donations over EUR 127 where its use could dmsiclered to have been applied for a political

purpose in the context of an election), Italy (omge respondent and not specified; the other

respondent stated the penalty would be imposedentmmmitted for the NGO's advantage and could

entail loss of legal personality, loss of officethtus of "Not-for Profit Association of Social litf,

loss of status as association for social promotisnyell as pecuniary sanctions and exclusion foom

revocation of grants and public funding), Polandt(specified but only as regards public benefit

organisations) and Turkey (EUR 300).

18 Armenia, Austria, Belgium (but approval by the hdiny of Justice may be the price for receiving

certain benefits), Croatia, Cyprus, Finland, Frandengary, Lithuania, the Netherlands, Russia,

Switzerland and "the former Yugoslav Republic ofdddonia”.

i:; Belgium and France (only one of the two resporglead regards associations of public utility).
Russia.

189 Armenia, France, Hungary and the Netherlands.

190 gpain
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sponsorship but it was not indicated whether thees any reporting
obligation in respect of such a recéipt

(c) Auditing of accounts

142. In the case of one country it was reported thatftikeire to have the
NGO's accounts audited and approved within a gpdcdeadline could
result in its dissolutio??, whilst the respondents for eleven other countries
stated that such a failure could result in a lepsealty being imposéd.

143. A failure to have an NGO's accounts audited andayga was said by the
respondents for six countries not to result in pegalty being imposedf
and the respondent for a seventh country repoted there was no
obligation for NGOs to have their accounts audited

144. In respect of one other country the respondentdtahat there was
generally no penalty for failing to have accounidited and approved but
this could nonetheless lead to the NGO concernsthdoits status of
public utility and thus fiscal benefits.

145. The position in the case of one country was nairdi®m the respons¥
and the question was not answered by the respofatemme countr{®®.
(d) Submission of reports

146. In the case of sixteen countries it was reported there was no penalty

for a failure by an NGO to submit a report to a lgulwuthority on its
activities (past or futuréy®.

191 Ykraine.

192 Belgium

198 Cyprus (only as regards NGOs registered as nonpfofit companies; the penalty was not
specified), Czech Republic (the penalty was notifiee), Finland (a fine or imprisonment for up to
two years; this is under generally applicable angitules), Germany (the penalty was not specified)
Hungary (but only where its income is above a @erfanspecified) level), Ireland (only as regards
companies limited by guarantee and the fine isaEWR 1,270. This obligation will apply to all
charities once the Charities Act 2009 enters imxd), Italy (only NGOs with legal personality
according to one respondent; the other one statdhe penalty would be imposed where committed
for the NGO's advantage and could entail loss géll@ersonality, loss of official status of "Notfo
Profit Association of Social Utility, loss of statuas association for social promotion, as well as
pecuniary sanctions and exclusion from or revocatib grants and public funding), Poland (in the
form of an admonition, fine or liquidation, thedfirtwo applying also to employees), Russia (only
foundations) and Turkey (EUR 300).

194 Croatia, France, Lithuania, the Netherlands, Sasiénd, "the former Yugoslav Republic of
Macedonia” and Ukraine (but it was not clear whetiés was a general requirement as the answer
was "Partially yes").

195 Armenia.

1% gpain.

197 austria; there was a reference to s 24 of the diations Act (Vereinsgestz) without giving any
details.

198 Belarus.
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147. However, in the case of two countries it was reggbthat such a failure
could lead to the dissolution of the NGO concefffe@s well as in one of
them the imposition of a disqualification as aedior on the board
member&®. Moreover for two other countries it was reporthdt such a
failure could result in a fine being impo$&d

148. In respect of one country the respondent statetdhieae was generally no
reporting requirement but that a failure to makeort could lead to the
NGO concerned losing its status of public utilitydathus of certain fiscal
benefit$®,

149. The question was not answered by the respondeanfither county”.

(e) Recording members' addresses

150. The respondents for fourteen countries reported thare was no
requirement to keep a record of members' address¥sr other detaits’
but in the case of one of them it was also repotteat a record of
members without such details was required and womptiance could
result in a fine being impos&4.

151. In the case of one country it was reported thakt&eping of such a record
was required just for a certain form of NGO andt than-compliance
could lead to a penalty being impo&¥d

152. As regards two other countries it was stated that failure to keep a
record of members' addresses and/or other detailkl dbe treated as a

199 Armenia, Austria, Belgium, Croatia, Cyprus, Cz&spublic, Finland, France, Germany, Italy (only
one of the two respondents; the other said theseamaobligation but gave no details other thandtes
that the penalty would be imposed where committedHe NGO's advantage and could entail loss of
legal personality, loss of official status of "Not- Profit Association of Social Utility, loss ofatus as
association for social promotion, as well as peagynsanctions and exclusion from or revocation of
grants and public funding), Lithuania, the Netands, Poland, Switzerland, "the former Yugoslav
Republic of Macedonia” and Ukraine.

20 Hungary (only one of the two respondents; thegatiion to submit applies just to public benefit
NGOs) and Ireland (only as regards companies ldriteguarantee).

“Lreland..

202 Russia (RUB 5000 for the NGO) and Turkey (EUR 300)

203 gpain.

2% Belarus.

205 Armenia, Austria, Croatia, Czech Republic, FinlaRdance, Germany, Italy (only one of the two
respondents; the other one said there was an @ibhgaut gave no details other than to state that t
penalty would be imposed where committed for theQ\&advantage and could entail loss of legal
personality, loss of official status of "Not-for ??it Association of Social Utility, loss of status
association for social promotion, as well as peaynsanctions and exclusion from or revocation of
grants and public funding), Lithuania, the Netheds, Poland, Switzerland, "the former Yugoslav
Republic of Macedonia” and Ukraine.

2% Croatia.

27 Jreland (only as regards companies limited by gotme; the (unspecified) penalty would be
imposed on the company secretary).
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serious violation of the law justifying dissolutf8f The respondent for
another country stated that such a failure would Sodbject to an
unspecified penalfy®, while that for another said that a fine would be
imposed™® and that for a third country reported that theoeld be a
penalty for not keeping this sort of record butt tteere also seemed to be
a broad discretion as to how any such shortcomias tweatett

153. In respect of yet another country the respondestiedtthat there was
generally no record-keeping requirement but thdailure to keep one
could lead to the NGO concerned losing its stafysublic utility and thus
of certain fiscal benefits?

154. The question was not answered by the respondennfocountr§*®

(f) Providing a list of members

155. The respondents for eighteen countries reportedthieae was no general
obligation to provide a list of members to any pelaluthority™* but one
of them also stated that the Ministry of Justicd tiee right to require and
receive any information relating to an NGO's atitx if necessafy”, two
others noted that the submission of such a list wepiired when
registering NGOS° and a fourth stated that disclosure of membership
could be required for a certain form of N&Obut they did not indicate
what, if any, penalties could be imposed for nomphbance.

156. As regards one country it was reported that theutdcbe a penalty for not
providing a list of members but that there alsonss to be a broad
discretion as to how any such shortcoming wasetB5t

157. The respondent for one other country stated tHatlae to provide a list
of members could result in a fine being impdséd

208 Be|gium and Hungary.

299 cyprus (only for NGOs registered as non for profimpanies).

20 Tyrkey (EUR 300).

21 Russia.

22 gpain.

3 Belarus.

2% Armenia, Austria, Belgium, Croatia, Cyprus, Czd&dpublic, Finland, France, Germany, Hungary
(only ELSA), Ireland, Italy (only one of the twosgondents; the other said there was an obligation b
gave no details other than to state that the pemaitild be imposed where committed for the NGO's
advantage and could entail loss of legal persgnadiss of official status of "Not-for Profit Assation

of Social Utility, loss of status as association $ocial promotion, as well as pecuniary sanctims
exclusion from or revocation of grants and pulbfliading), Lithuania, the Netherlands, Poland,
Switzerland, "the former Yugoslav Republic of Maecri&” and Ukraine.

25 Armenia.

2% Cyprus and Poland.

#7reland (only as regards companies limited by gute; in the event of winding up or
receivership).

218 Russia.

29 Tyrkey (EUR 300).
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158. In respect of another country the respondent sthitdhere was generally
no requirement to provide a list of members but todailure to do so
could lead to the NGO concerned losing its stafysublic utility and thus
of certain fiscal benefité°

159. The question was not answered by the respondenhfocountr.

(9) Approval for activities

160. The respondents for fourteen countries reportetitteae was no general
requirement for an NGO to seek approval from a ipudaithority for any
of its proposed activitié&’

161. The respondents for two others stated that theseay@enalty for failing to
get approval for activities but gave no defail®nd a third indicated that
there could be a penalty for not obtaining apprdwai that there also
seemed to be a broad discretion as to how any shothtcoming was
treated?”.

162. In respect of one country the respondent statedhieee was generally no
requirement to seek approval but that a failurddcso could lead to the
NGO concerned losing its status of public utilitydahus of certain fiscal
benefit$?>.

163. As regards two countries it was reported that thlg cequirements to seek
permission for activities concerned ones that wesk general
applicatiorf?®.

164. As regards two other countries the respondent csttiat there was a
requirement to obtain approval respectively foreassiies and meetingf
and for marches, large gatherings and the collectib money?®. The
former respondent indicated that breach of thisiregnent could lead to a
fine and/or imprisonmefft.

220 gpain.

#1Belarus.

222 Armenia, Austria, Belgium, Croatia, Czech RepubFland, France, Hungary (only one of the
two respondents), Italy (only one respondent; tiherosaid there was an obligation but gave no Betai
other than to state that the penalty would be iradoghere committed for the NGO's advantage and
could entail loss of legal personality, loss ofi@él status of "Not-for Profit Association of Sati
Utility, loss of status as association for sociarpotion, as well as pecuniary sanctions and eiaius
from or revocation of grants and public funding)thuania, the Netherlands, Poland (unless the
activities are against the law), Switzerland anddiie.

22 Germany and Turkey (EUR 300).

224 Russia.

225 gpain.

226 Armenia (e.qg., for a demonstration or processim) Cyprus (the sale of lottery tickets).

%27 Belarus.

228 |reland.

22 The fine is up to 50 basic units (approximatelyDU&00) and the imprisonment can be up to 15
days. These penalties apply to the managers antbgees of the NGO and also the participants.
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165. The question seemed to have been misunderstootiebyespondent for
one countr§®.

Warnings and opportunities for rectification

166. In the case of ten countries there was reportdxd too obligation to give a
warning about any of the failings discussed in tireceding set of
question$® but it was stated that in one of them it was treetice for this
to be given where third parties would not be prigied*®. Furthermore in
the case of another of them it was reported thadution could be issued
instead of dissolution where the latter was notuiregl in the public
interest> and it was stated in respect of yet another ahttieat sanctions
would not be imposed where the NGO had fully replagddamage caused,
made available the money earned with the offencd afiectively
implemented the appropriate organisational, managénand control
models in order to prevent repetition of the ofieconcerned.

167. In the case of one country it was reported as bposgible, as a sanction,
to give an NGO a warning or suspend its activita@sup to six months -
during which it has to correct all infringementisut it was also stated that
there was no possibility of correcting a violatiorhere the imposed
sanction was a financial oft&

168. The respondents for two countries stated that thay responsible for
supervising the compliance of an NGO's activitigthwhe law should,
when any violations have been discovered which lcanrectified by
proper measures taken by the NGO concerned, igswih a written
warning that suggests the order and terms fordixhose violatiorfs’. In
the case of one of them it was stated that thisogpewas usually 30
days>®

169. In the case of three other countries it was repotti@t an opportunity to
correct shortcomings would be gi’&h In one of them the period allowed
was 7-15 day$® in the second it was 30 d&$sand in the third the period

230 "the former Yugoslav Republic of Macedonia”.(sdi depend on "the Statute and Standing

Orders").

B Q. 7: Is there any requirement to give an NGO r(@lice of any alleged failure listed in the
preceding question and (b) an opportunity to redtsf affairs before any liability to a penalty sas? If
s0, please specify the period within which sucltifieation is authorised

232 Belgium, Croatia, Cyprus, Finland, France, Irelgadt this approach may be used once the
Charities Act 2009 enters into force), Italy, Ligmia, Switzerland and Ukraine.

233 Belgium.

234 Finland.

235 Italy (only one of the two respondents).

2% Belarus

%37 Armenia, Hungary

238 Hungary (only one of the two respondents).

29 poland, "the former Yugoslav Republic of Macedbaiad Turkey.

20 Tyrkey

241 nthe former Yugoslav Republic of Macedonia”.
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was said to be flexibfé’. Furthermore, as regards the last country it was
also reported that if an NGO rectified any failwgh respect to notifying
changes in its address, statute and management lefdye any fines
became payable then they would not have to be paid.

170. The respondent for one country stated that the $itiniof Justice gave 30
days for corrections to be made in relation toirfgd that it identifietf”
and the respondent for another country indicatatlah opportunity would
be given to rectify matters in relation to tax isst/.

171. The respondent for another country thought that opportunity of
rectification did exist but was uncertain as to die¢ail$*°.

172. The respondent for one country only made referéadbe possibility of
extending a deadline where the presented statutevesh that the
foundation of an association might be against ané*f.

173. The respondent for another country did not thinkdis possible to issue
warnings or to give an opportunity to correct fai*’ and the respondent
for a third did not know what was the positigh

Temporary suspension of an NGO's activifiés

174. In the case of one country it was reported thatetleas a possibility for a
court to suspend an organisation's activities ifomsonths so that it could
correct the violations which had led to a warnieinly issuetr’.

175. Similarly in the case of another country the regjm stated that an NGO
may be suspended and given time to rectify itsiraftaut that it would be
dissolved if it did not do $6% In such instances a custodian could be
assigned to help with the rectification measured e suspension was
also subject to appeal.

176. A temporary suspension was also reported as beinsgile in a third
country with respect to those activities of an N&Qarding which it had
has been found guilty of certain offences. Agaiis theasure would be

242 poland.

23 Russia.

244 The Netherlands.

245 gpain (only one of the two respondents).

246 Austria.

27 Germany.

248 Czech Republic.

249Q. 8: Are there any circumstances in which therapen of an NGO can be temporarily suspended
by a public authority? If so, please specify thewinstances and whether or not such a suspension is
subject to any form of judicial control

#0Belarus.

#1poland.
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177.

178.

179.

180.

181.

imposed with the aim of preventing their recurréfceThe suspension
can be for a minimum of one year.

With regard to a fourth country such a suspensias possible where the
NGO concerned was responsible for committing a €rand this was part
of the penalty imposed by the cdift

The respondent for a fifth country stated that diperation of an NGO
could be temporarily suspended where fraud had lbeparted to the
authorities by one of its membéts

In the case of a sixth country the provisional jdodglon of an association's
activities by a court was reported as being possibalhere legal
proceedings had been taken in order to have ititated > In that
country such a provisional measure was reporteglsasbeing possible at
the request of the Ministry of the Interior or tRablic Prosecutor before
such proceedings have been initiated if there waseaihood of it
essentially acting in violation of the law or gopdactice or illegally
continuing the activities of a terminated assocratHowever, in that case
the measure would lapse if proceedings to termitfaeassociation had
not been brought within fourteen days and it shawdd be in force any
longer than the point at which the case was takeatwa court session. In
the case of all provisional prohibitions of acie®, the maintenance in
force of any order was reported as having to bensidered each time the
court handled the case but it could not be subijea separate appeal.
Where a temporary prohibition had been issued & &also reported that a
new association could not then be founded to coatthe activities of the
association concerned.

In the case of two other countries the respondstiated that a temporary
suspension of an NGO's activities was possiblenducourt proceedings
to dissolve it>°.

The respondent for a ninth country reported thesguotor could
temporarily suspend an NGO's operation and/or Idetegal supervisor to
oversee its further actions where the actions @& O concerned did not
meet legitimacy’”.

%2 Italy (only one of two respondents). The offencesered are: fraud against the state or a public
authority, perception of undue payments, computaud against the state or a public authority,
unlawful data processing, crimes against industng drade, corporate crimes, participation in
organised crime activities, extortion and bribergpney and credit cards or distinctive marks
counterfeiting, terrorism or attempted subversibdemocracy.

23| jthuania.

%4 Cyprus.

2 Finland.

% Russia and Spain.

%7 Hungary (only one of the two respondents; the rotine said it was not possible).
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182. It was reported in the case of a tenth countrytii@temporary suspension
of an NGO's activities was possible where the NGihcerned was
suspected of being involved in criminal activits

183. As regards an eleventh country the respondentdstaée the operations of
NGOs could be temporarily suspended for clearlyawfll acts or
activities against the Constitution

184. In the case of a twelfth country it was reporteat th temporary suspension
was possible for a breach of the governance pvsin the statute of the
NGO concernetf®

185. The respondent for a thirteenth country indicatedtta temporary
suspension could be imposed in order to stop an MGA acting as a
charity as a result of its non-compliance with thgislation governing
charitie$®™. Such a suspension is subject to a right of apgpealkourt.

186. As regards a fourteenth country it was reportedt thatemporary
suspension of activities was possible where an NG its property and
assets contrary to the Law for NGOs and FounddtidnSuch a
prohibition could be for one to three years andlddoe imposed in
addition to a fine or imprisonment imposed on auradtperson for the
relevant offence where the manner of the commissibthe crime in
guestion generated the danger of the repeated miamiof the same or
similar crime.

187. A temporary suspension of an NGO's activities wegsorted not to be
possible in the case of seven countfies

188. The respondent for one country did not know whetrenot a temporary
suspension of an NGO's activities was poséible

Grounds for involuntary dissolutié??

189. The involuntary dissolution of an NGO - other tHan bankruptcy - was
reported as being possible for the following reasdar breaches of the
law in its formation in one count¥: failure to notify changes to the
statute and other aspects of the NGO's governantieei case of another

8 The Netherlands.

29 Tyrkey.

20 Erance (only one of the two respondents; the aihersaid it was not possible).

%1 reland (when the Charities Act 2009 enters ii@é).

%2 vthe former Yugoslav Republic of Macedonia”.

253 Armenia, Austria, Belgium, Croatia, Germany, Seitand and Ukraine.

%4 Cczech Republic.

25 Q. 9: Are there any circumstances (other than hagngy) in which an NGO can be involuntarily
dissolved? If so, please specify the circumstameeswhether or not such a suspension is subject to
any form of judicial control.

2% Armenia.
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country’®’; inactivity in the case of three countfA®s a fall in membership
below a prescribed level in the case of two coedfit, activities in
contravention of its statutory purposes in the cakdive countrie§’
activities aimed at the forced overthrow of the stdational order in the
case of three countri@d; incitement of ethnic, racial and religious hatred
in the case of one countfy; propaganda of violence and war in the same
country’”® activities forbidden by the constitution and the in the case
of five countrie§’* breach of the penal laws in the case of six aegit>
serious violations of the law in the case of fivauatrie$’® ceasing to
comply with the conditions of its ‘legal consistenm the case of one
country’”; where needed to protect the freedom and safetyhefrs in the
case of another counf: where needed to protect health and public
morals in the case of the same coufffhytraining in the use of firearms
where its sole purpose is not hunting in the cdseother count’?® the
sale and or use of alcohol on its premises in #se of another countf;

the appointment of a chairman who is a non-residenivhere its primary
purpose is to exert influence over State affairk,non-residents as
members of its executive committee in the caseepfayother countf:

the failure to submit a report in the case of omentry’®* and unspecified
causes stated in the law in the case of anothertiggtf.

190. In the case of one country it was clear that thmugds for involuntary
dissolution given did not deal with all forms of K& and as regards

%7 France (only one of the two respondents)

%8 Hungary (no means of action for one year and/anbeship permanently below five persons ;
only one of the two respondents), Lithuania (ndindel) and "the former Yugoslav Republic of
Macedonia”.(not defined).

29 Hungary and "the former Yugoslav Republic of Mameid” below five members in both instances).
270 Armenia, Austria, Croatia, Cyprus (associationsntations) and Finland (must be a substantial
breach).

271 Armenia, Croatia and Italy (only one of the twspgendents).

272 Armenia.

213 Armenia.

274 Croatia, Cyprus (associations and foundationsphdduy, Poland (where nonresponsive to warnings
and admonitions), Russia (if more than twice in gear) and "the former Yugoslav Republic of
Macedonia”.

25 Austria, Cyprus (clubs where in breach of artiée(no details given)), Italy (only one of the two
respondents), Lithuania (only if closure of the NG@s part of the penalty prescribed by the
convicting court), the Netherlands and Spain (amlg of the two respondents).

27® Armenia (also numerous), Belarus (but the fornioitaof the legislation is such that practically any
minor violation can be treated as a serious one)giBm, Finland and, Italy (only one of the two
respondents).

217 Austria.

28 Croatia.

219 Croatia.

280 Finland.

21 Cyprus (clubs).

282 Finland.

23 reland (only as regards companies limited by gose and in relation to the annual return required
for all companies).

24 gpain (only one of the two respondents).

285 Cyprus (nothing on non for profit companies).
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three other countries the respondents reportedtrdtruptcy was the only
ground for involuntary dissolutiGff.

191. In one country involuntary dissolution for the gnols previously listed
was reported as only being possible where othenmefeliminating the
violations of the law had produced no results od hmoved to be
exhauste®f’ and in the case of another country it was repoadnly
being possible where such a measure was requiréeé jpublic interest®

192. A decision to dissolve an NGO involuntarily wasdshy the respondents
for nine countries to be one that could only beetaky a couff® whereas
the respondent for another country indicated thiat pne ground for
involuntary dissolution specifically required a cowling®.

193. In the case of one country it was reported thatetheas the possibility of
an appeal against the rulings of administrativehauties concerning
involuntary dissolutioft™.

194. The respondents for three countries did not addiessssue of judicial
control over involuntary dissoluti¥.

195. The respondent for one country admitted to not kngvany aspect of the
position regarding involuntary dissolutfdn but the respondents for two
other countries did not answer the questidn

Offences that can be committed just by foreign N&Os

196. In the case of eighteen countries no offences wep®arted as being
restricted to commission by foreign NG&s

197. As regards one country the respondent stated thraigh NGOs were
subject to being excluded from working in the coyiitthey implemented

286 Germany, Switzerland and Ukraine; this is surpgsiat last for the last country given the
information in the country study in the followingction.

27 Armenia.

28 Einland.

289 Armenia, Belarus, Croatia, Finland, Ireland, Hunygétaly, Lithuania and Poland.

290 nthe former Yugoslav Republic of Macedonia”.(findiby the constitutional court that the NGO's
statute and mission statement were contrary tedhetitution).

291 Austria.

292 France, Germany and the Netherlands.

293 Czech Republic.

294 Belgium and Turkey (the latter referred only tmprary suspension "for clear unlawful acts or for
activities against the Constitution").

2% Q. 10: Are there any offences prescribed by laat tan only be committed by foreign NGOs or
persons working on their behalf? If so, please ifp€a) the offences, (b) the maximum penalty that
can be imposed and (c) the penalty that is geyarajosed

2% Armenia, Austria, Belgium, Croatia, Cyprus, CzeRépublic, France (only one respondent; the
other one did not know), Germany, Hungary, ltalythuania, the Netherlands, Poland, Spain,
Switzerland, "the former Yugoslav Republic of Macei&”, Turkey and Ukraine.
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198.

199.

200.

a programme in breach of a prohibition by the Miyisof Justice or
financed any special NGO or peréth

The respondent for another country reported thatag an offence for a
foreign national or stateless person to providegaasistance for activities
prohibited by its laws and that this offence wasnipbable by
deportatioA®® In respect of the same country it was reportet the
activities of foreign NGOs which have not openekpresentative office
were banned but there were no sanctions for that.

In the case of a third country it was reported,tiiahe primary purpose of
the association was to exercise influence overeSiftirs, the members
could only be citizens, resident foreigners ando@ssions whose
members or whose direct or indirect member assoniahembers were
citizens or resident foreignéra

The respondent for a fourth country reported thaté was a prohibition
on receiving donations for a 'political purposehfirnon-citizens or entities
not registered in the country but that the peraltplied to those
receiving rather than those giving th&h

Other areas of concerftt

201.

202.

203.

204.

No other areas of concern about the sanctionsiahtitly to which NGOs
and their management, officers and employees cbaldexposed were
reported in respect of sixteen countiiés

The respondent for one country stated that itswas in the process of
being amended which could lead to significant clearfgut no details were
giverr®

In the case of a second country it was indicated], #s there had been no
bans on NGOs, court practice was unknown and itttuas not possible to
estimate the existence of any concéths

In the case of a third country there was reportetlg concern about the
fact that NGOs could be involuntarily dissolved fmymmitting two or
more breaches of the law in one y&ar

297 Russia (the meaning of "special" was not given).
2% Belarus.
29 Finland.
300 |reland.

Q. 11:Are there any other areas of concern in gountry about the sanctions and liability to which

NGOs and their management, officers and employae®e exposed? If so, please specify them.

%92 Armenia, Cyprus, Czech Republic, Finland, FranGermany, Hungary, ltaly, Lithuania, the
Netherlands, Poland, Spain, Switzerland, "the for¥iggoslav Republic of Macedonia”, Turkey and
Ukraine.
393 Armenia.
3% Croatia.

3% Russia.
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205.

206.

207.

The respondent for a fourth country identified tameas of particular
concern, namely, the existence of criminal respwlityi for the activities
of unregistered organisations and the possibilitgroundless dissolution
of NGOs based on a court decision. Also of coneas the responsibility
(including criminal liability) that could arise fananagers in respect of the
tax sanctions issued against NG®s

In the case of a fifth country it was reported ttire was concern about a
‘political purpose' being capable of embracing adey and campaigning
work on account of the restrictions on the amounsaurce of donations
for such a purpose which could result in a finegnag from EUR 1269.74
to 25,394.80 and imprisonment for up to 3 yearsthiose accepting such
donationd””.

The respondents for two countries did not answentrestiof®

306 Belarus.

397 |reland; donations from non-citizens and entities registered in Ireland are entirely prohibited a
no more than EUR 6,348.69 can be accepted fronparmitted donor in a single year.
308 Austria and Belgium.
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1. COUNTRY STUDIES

Belgium

Introduction

208.

209.

210.

211.

In Belgium, the specific regulation of NGOs is laidwn in the Law of 27
June 1921 on not-for-profit associations, on irdéonal not-for-profit
associations and on foundations ('LNPAF') last riredlin 2009.

In its first part, the law covers not-for-profitsaiations established both
in Belgium and abroad. A not-for-profit associati@PA") is one that is
not engaged in industrial or commercial activiteesl that does not seek
material gain for its membefS. When the association is legally
established abroad but operates one or more offic&elgiunt™®, it is
considered a foreign NPA. The second part of the law focuses on
foundations — both recognised in public benefit angate*>. The third
part relates to international not-for-profit assicns ('INPA"), legally
established in Belgium by nationals or/and foreignéhat pursue not-for-
profit objectives in public benefit within an intextional context. They
must also be in line with the above mentioned ddim of NPA. INPAs
can only exist with legal personality granted byy&dDecree conditional
upon their objectives or activities not being iredch of the law or the
public order*

The organisations regulated by LNPAF follow differeincorporation
procedures depending on their form but need abecenrolled with the
clerk's office of the commercial court assignedhvatrole of registration
body (‘the Register’) in their location. A file, ntaining a number of
documents required by law is kept for each orgaioisan the Register.

The sanctions and liability engaged in the contaxthe operations of
NGOs may arise at natural and/or legal person landlbe based on civil
(contractual and tort liability) or criminal lawegal persons bear criminal
liability in Belgium since 1999.

9 Article 1, LNPAF.

30 Article 260cties (1), LNPAF.

311 The 'foreign NPA' category is embedded in the &sna result of the recognition provided on the
basis of the European Convention on the Recogniifothe Legal Personality of International Non-
Governmental Organisations of 1986 ratified by Bedgin 1990 (in force since 1991).

312 According to Article 27, LNPAF, foundations havisaa not-for-profit purpose and do not seek
material gain. Foundations may be recognised piithlic benefit status when they pursue objectives
of a philanthropic, philosophic, religious, scidigti artistic, educational or cultural characteheT
foundations that do not enjoy such status are f@iva

313 Article 46, LNPAF.
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Personal liability of members, board members, efScand staff

212. In Belgian law, different personal liability framewvks exist for the various
actors involved in the operations of an NGO, ithe founders, the
members if any, the board members, the managinguéxe, the person(s)
with a general representative power, the persomifh) specific mandate,
the employees and the volunteers.

213. In criminal liability matters, the legal respondityi of the NGO may
coexist, as an exception, with the one of the iiddial who has committed
a particular crime or offenc¥'

214. In civil liability matters, a few distinctions ne¢o be made.

215. In principle, founders and members are not heldllggesponsible in
person for the liabilities and obligations of th&iO*>. However, they
may be held personally liable in case of tort dretbear joint and several
liability in case of non-acquisition of legal pensdity and when
contractual obligations taken by them in the precaafsestablishment are
not confirmed afterwards in the name of the legakpn, as well as when
obligations are contracted on behalf of the NGOhaut identifying
oneself clearly in the manner prescribed by thedawacting in its name.

216. Belgian law operates three separate concepts dbnambers, managing
executive and person(s) with a general represgatatower - that are all
considered bodies of the organisation. The indiaislin these roles share
similar personal liability mechanisil§ they are all supposed to execute
their mandate in a competent manner according ¢ogdneral care and
diligence standard. When acting as bodies, theyagmgdirectly the
liability of the organisatioft’. They are all liable contractuallyadgtio
mandat) to the NGO in the limits of and for the faultserponal or
collective™® committed in their mandate. In the framework bfst
contractual relationship, the liability of the pamswith unpaid mandate is
enforced less severély.

217. No personal liability is contracted by the NGO lesdiowards third parties
but such liability may arise when a fault that egants equally a tort is
committed, or when the individual did not identtymself clearly in the
manner prescribed by the law as acting on behalh®forganisation. As

$According to Article 5 of the Criminal Code, theg# person can be sentenced for infractions
intrinsically linked to the realisation of its st&try objectives, to the defence of its interests o
committed on its behalf. In such cases, when teeminated act is committed intentionally by an
individual, both the natural and the legal persayre sentenced by the court. When the infractfon o
the naturall person is based on negligence, thet aaill consider who, the individual or the legal
person, has committed the greater infringementoaygthis one will be convicted.

315 Article 2bis, LNPAF.

318 Moreover, in establishing the personal criminatat liability, the law assimilates the individsal
actingde factoin such roles to the ones that are formally agsigmith the concerned position.

7 Articles 14bis, 15, 36 and 49, LNPAF.

38 |n the case of collective fault, the liabilityj@int and several.

319 Article 1992 (2) of the Civil Code.
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an exception, when the NGO fails to do it, the toed may introduce
actio mandati against the person who committed the fault, thus
substituting themselves to the general assemblyaatidg in its nam&®.
Third parties and in some circumstances the NG€)fjtmmay engage the
non-contractual liability of individuals compositige bodies to the extent
that fault, damage and causation can be prived

218. Special law¥? lay down that in large NGOS subject to increased
requirements for their financial accounting, thdiwduals involved in the
governance or management bodies bear joint andradehability for
unpaid VAT and payroll ta%* when they have committed a faftthat
constitute tort in the sense of article 1382 of @l Code. Similarly, the
joint and several liability of the individuals comging the bodies of large
NGOs may be at stake for unpaid social securityrifmrions®®

219. Board members also have joint and several liabditying the process of
transformation of the NGO into a social enterpfise

220. Certain factors may lead to limitation of the peadiability. One of them
is the behaviour of the concerned individdal The NGO may also
subscribe a civil liability insurance in order tbtain a degree of financial
protection for its board members. The contractuability of board
members has a limitation period of 10 years and rtbe-contractual
liability has one of 5 years since the moment framen the victim is
aware of the damage and the perpetrator or of 2@sy&tarting from the
harmful event®.

320 Article 1166 of the Civil Code.

¥l The classic tort liability is regulated by Artici882et seqof the Civil Code.

322 Article 442quater of the Revenues Taxation Codeaticle 93undecies C of the Value Added Tax
Code

323 pccording to Articles 17, 37 and 53 of LNPAF, NG@ee large when they employ an annual
average of over 100 employees in full time equintdeor when they combine at least two of the
following three criteria — an annual average of entiran 50 employees in full time equivalents; over
EUR 6.250.000 of total income, VAT not includedeoEUR 3.125.000 of total annual balance sheet.
324 Thjs is a tax on wages and salaries deducteduateso

3% There is a rebuttable presumption of fault indhse of repeated failure to pay the due VAT or
payroll tax.

326 According to Article 40ter of the Law of 27 Jun@6® modifying the Decree-law of 28 December
1944 on the Workers’ Social Securitp the case of repeated non-remittance of the ibaritons over

a one year-period, the social security institutioay require certain data regarding the debtorhief t
NGO. When this data is not correctly provided by MGO-employer, the person/s in charge for the
daily management may be subject to legal actiopeirsonal joint and several liability for the unpaid
contributions, the increases and the interestsyedisas for a fixed indemnification of EUR 500. $hi
liability may be extended to other individuals itxed in the governance or management bodies when
they have committed a fault contributing to thekla€ payment.

327 Article 26septies, LNPAF.

3% For instance, when the individual disagreemenh witlecision likely to cause damage is formalised
in the minutes; when the general assembly is a@dijethe person of the severe faults of the bodiies
the individuals composing them; when an explicgctiarge of the board members is granted by the
general assembly, provided it has received sufficend correct information; when the individual
resigns from the position, provided this is naisiag damage to the NGO, there is a limitationaffe
for the future; when the person introduces a crainocomplaint or legal action seeking dissolution.

329 Article 2262bis (1) of the Civil Code.
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221. The personal liability of the person(s) with a speanandate cannot be
engaged if they act within its limits. Where thendate is overstepped,
their tort liability may be engaged by a third yasind their contractual
liability by the NGO.

222. Employees and volunteers are exonerated from palrsowil liability
while carrying out their activities except in thases of deceitful act, of
severe fault or of not severe but recurring f&lItThe liability of an
employee who is acting as a NGO body is equallytéida This immunity
is not applicable to unpaid board members excegmwhey take part in
activities as ordinary volunteers and not in theiard member’s role.

Liability for operating without legal personality deing registered

223. The Belgian law recognisede factoassociations existing without legal
personality and does not impose any sanctions air tinformal
functioning”>™.

Sanctions for membership of an NGO, general orteeld@o public officials

224. Under Belgian law there are no circumstances inclvlii would be an
offence merely to belong to an NGO either with oithaut legal
personality. However, public officials are not alled to cumulate any
activity or mandate within an NGO with their pubdéigent function if there
is a potential conflict of interest between botlcugmations or if this is
harmful for the preservation of the dignity of théinction or for the
accomplishment of their duti® A breach of these rules may be subject
to disciplinary sanctiod® such as call to order, reprimand, payroll
withholding, disciplinary transfer or suspensiomcremental scale

330 Article 18 of the Law on Employment Contracts ahdicle 5 of the Law on the Rights of the
Volunteers.

31 However, the lack of legal personality has a numifeémplications: in principle legal action is
accessible only to legal persons; thefactoassociation cannot acquire rights, including propend
obligations, and cannot enter into contractualtiata; the members have unlimited liability invalgi
their personal property, this liability being noirjt and several but limited to their share in @ejpts
resulting from the pursuing of the associationjectives.

332The legal and regulatory framework governing publfficials in Belgium is manifestly complex. It
is not centralised and unified but stemming fromitiple levels of the administrative structure oéth
State and covering separately different categarigaublic officials. This results in a great numiugr
legal and regulatory texts.See for example Articlet seq of the Royal Decree of 2 October 1937 on
the Status of the Public Agents, Article 18 of Bayal Decree of 13 December 2006 on the Status of
the Agents of the External Services of the Statelllgence and Security Institution, Article 3 diet
Law of 13 May 1999 on the Disciplinary Status ofi@@Personnel.

333 see for example Article 78t seq of the Royal Decree of 2 October 1937 on theuStaf the Public
Agents, Article 19%t seqof the Royal Decree of 13 December 2006 on theuSt the Agents of the
External Services of the State Intelligence anduBcinstitution and Article 4et seq.of the Law of
13 May 1999 on the Disciplinary Status of Poliezd@nnel.
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decrease, downgrading, compulsory resignation, vamfvom post with
loss of retirement beneffts.

Penalties following involuntary dissolution

225. Penalties and disqualifications may be imposed ensgmns belonging to
the governing or management bodies of an NGO thed been
involuntarily dissolved, although such penalties aot the consequence of
some special dissolution-related liability estdidid by the legislation but
result from the parallel personal civil or crimir@bility of the concerned
individual for the events that have led to the alisson. Examples of the
most severe sanctions that may arise in such csamoes may be found
in the Criminal Code. For instance, it establishdew specific crimes by
which the persons involved in the operations of NG&e particularly
concerned: Article 491 incriminates theeach of trust and Article 492bis
the fraudulent misuse of the NGO as¥Btswhile Article 504bis
incriminates private corruption (active and passiriberyy>°.

Specific penalties

(a) Notification of or seeking approval for certathanges

226. The main sanction for lack of due notification ¢faoges to the statute,
internal rules, address or composition of any gower or management
body is the unenforceability towards third parti8®me modifications in
the case of public benefit foundations and of INPwed approval by the
King in order to become effective. The non-confdagmiwith the
notification rules may result in any legal actioitiated by the NGO being
suspended until submission of the missing inforamatwithin a delay
defined by the judg@’. The omission to comply with this delay leads to
inadmissibility of the legal action. When applyifgr an authorisation,
necessary for the receipt of donations exceedind E100.000, the

34 The incompatibility of this last sanction with Afe 1 of Protocol No. 1 to the European
Convention is already addressed by the EuropeamtCm its Chamber Judgment ifzinas v.
Cyprus no. 56679/00, 20 June 2002..

33> The possible sanctions are imprisonment of 1 mamthyears and/or a fine of up to EUR 500.000.
In addition, a number of disqualifications may beposed (Article 31, Criminal Code), such as the
interdiction to occupy public function, office omployment; to be elected; to bear any decoration or
nobility titles; to become juror, expert, withessview of certifying facts; to testify in court @hwise
than by simply providing information; to sit in arfiily council, to exercise the function of guardan
committee; to be assigned by the justice systern missions aiming at safeguarding legal interdets;
be authorised to deal with weapons or to servehénarmed forces. The right to vote may also be
subject to disqualification.

336 According to Article 504ter of the Criminal Codége sanctions are imprisonment of 6 months to 2
years and/or a fine of EUR 100 to 10.000. When gbtive and passive deeds are combined, the
sanctions are imprisonment of 6 months to 3 yeadsoa a fine of EUR 100 to 50.000.

%7 Articles 26, 38 and 52, LNPAF.
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organisation may also be sanctioned by authorisagtusal for its failure
to submit certain informatidr as required.

(b) Reporting receipt of funds or support

227. There is no general obligation to report to a publithority the receipt or
expenditure of any donation, grant or sponsorsHipwever, the annual
accounts must be communicated and published inmér@ner prescribed
by the law and such information is part of them. slome particular
circumstances, NGOs are required to report on dwreafor the purpose
of receiving authorisation. This concerns the dionat by gift or bequest
exceeding EUR 100.000 that are not transferred -baihéind. They need
to be approved by the Ministry of Jusfifewhich has a large margin of
appreciation in the matter. The authorisation witt be granted if the
recipient does not have legal personality, is mobked in the Register,
has not respected its obligations for publicityhes not submitted duly its
annual accounts at least for the last three years.

228. In addition to the sanction precluding the accessadthorisation for
significant donations, the omission to submit tleecaints over three
consecutive years may also lead to involuntaryotlis®n, unless the
missing accounts are submitted before the closteforal procedure at
the end of the hearing8. A single omission may also result in any legal
action initiated by the NGO being suspended uniibrsission of the
missing accounts within a delay defined by the gitfgand the failure to
comply with it will lead to inadmissibility of thiegal action.

229. ltis also to be noted that in addition to the pa#d tort liability in such
cases, the failure to inform properly the relevamithorities about
circumstances that lead to misuse of public fundvwogld result in severe
criminal liability for both individuals and the lagperson involvetf?

(c) Auditing and approval of accounts

230. NGOs are in obligation to appoint certified audsteavhen they meet the
criteria for large organisatioffs. When auditors are not duly appointed,
the first instance court president is competent iomiative of any
interested party to proceed to a provisional audit@ppointmerit”

%% Articles 16, 33 and 54, LNPAF.

339 Articles 16, 260cties (3), 33 and 54, LNPAF. Thegedure requires the identity of the donor to be
revealed.

%0 Articles 18 and 39, LNPAF.

1L Articles 26, 38 and 52, LNPAF.

342 The Royal Decree of 31 May 1933 on the DeclaratiorRelation to Public Funding or Allowances

establishes severe sanctions with imprisonmenfiaad.

343 Articles 17 (5) and (7), 37 (5) and (7), 53 (BJ&6), LNPAF. The financial accounting and the
auditing of large NGOs are regulated by the Lavil6fJuly 1975 on the Companies Accounting and
Annual Accounts and the Companies Code.

344 Article 130 of the Companies Code in relation watticle 17 (7), LNPAF.
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231.

232.

233.

Associations and foundations must proceed to tipeoapl of the annual
accounts and the budget for the next year by tgkesi governing body
within 6 months following the date of close of taecountd®. Within 30
days after this approval, the accounts of largeo@agons and large
private foundations must be submitted to the Natfi@ank of Belgiuri*®.
INPAs must establish the accounts annually andgabdo their approval
at the next meeting of the highest governing B&dyor all NGOs, the
annual accounts must be filed in the Register. Tiere to file the
accounts as required may result in a number oftisarss’® .

(d) Submission of activity reports

No general legal obligation exists to produce dgtikeports on a periodic
basis. However, organisations to which a particlitaance and/or public
funding have been granted may be required to reportheir situation
annually, project/programme based or otherwise.faihgre to provide the
reporting may result in the loss of financial supgdor the future or in the
obligation to reimburse, partly or entirely, thebfia funding**® received.

(e) Recording members' addresses and/or otherldetai

The addresses of the founders constitute a mandaiement to be
mentioned in the statutes submitted for registratiduring the
establishmenit®. The omission to include it may also lead to invéry
dissolution if this negligence is considered a®@osis breach of the law
according to Article 18 of LNPAF listing the disatibn grounds. In this
case, the non-contractual liability of the foundesy also be engaged.

The association's board must keep an up-to datstee@f members with
mandatory identification elements to be mentiditdhe non-compliance
with the requirements related to the membershigtegeould result in the
suspension of any legal action initiated by the oaisgion until
regularisation of the situation within a delay defi by the judge or, in
case of failure to do so, in the inadmissibilitytoé legal actiofr? It may
also lead to involuntary dissolution if the neghge is considered to be a
serious breach of the law according to Article ISPAF.

345 Articles 17 (1) and 37 (1), LNPAF.

346 Articles 17 (6) and 37 (6), LNPAF.

37 Article 53 (1), LNPAF. This is a flexibility offed by the law to INPAs in view of their
international dimension.

38 See(b) Reporting receipt of funds or suppatiove.

349 Article 7, Law of 14 November 1983 on the Contodlthe Granting and the Use of Certain
Subsidies.

¥0This requirement concerns NPAs and foundationticlas 2 and 28, LNPAF

%1 Article 10, LNPAF. INPAs are not concerned by tréguirement.

%2 Article 26, LNPAF.
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(f) Providing a list of members

234. According to Article 10 of LNPAF, in case of an boa written request by
the authorities, associations are obliged toipiethem immediately with
access to the membership register and the necesspigs or excerpts.
Non-compliance with this provision may result ims@ons identical to the
ones for non-compliance with the requirements eelaio keeping the
membership register as described in the previotegpaph

(9) Approval for activities

235. There is no general requirement for an NGO to sggbroval from a
public authority for its proposed activities. Theésequent judicial control
over the legality of the NGOs' activities may lednl dissolution,
annulment of the unlawful acts or other sanctidfmwever, if the activity
is generally subject to authorisations or licentlesy need to be obtained
accordingly®®

Warnings and opportunities for rectification

236. The provisions of LNPAF that introduce the sanctansuspending the
legal proceedings initiated by an NGO when it had met certain
fundamental transparency and publicity requiremeptsvide for the
judge to define a delay for achieving compliafiteWhen this is not
complied with, the legal action is considered in&sible.

237. The unenforceability towards third parties of thengents that are not duly
submitted has a penalising effect but there isssipdity for the NGO to
reverse the presumption that the third party wasuane of those elements
by proving the contrary.

238. In the framework of nullity procedure which may imtiated when the
statutes do not contain certain essential and mandalements or when a
statutory objective violates the law or the pulbicler, the organisation
can rectify the element concerned during the pmiogs, before the
nullity is pronounced by the judge. However, a viggnis not explicitly
required.

239. In the procedure for involuntary dissolution basaa the failure to
conform with certain formalities, when rectificatics possible in the sense
that the organisation has the capacity to orgathiseaction of its bodies
necessary for this purpose, the judge will gengm@mibvide a delay for the
compliance to be achieved and evidenced. Whenrthigsmn is related to
the annual accounts, LNPAF offers explicitly thgpogunity to submit the
missing documents before the close of the oralquore at the end of the

33 Examples of such activities are: demonstratiomdiecting of funds from individuals in certain
circumstances, various social services etc.
%4 Articles 26, 38 and 52, LNPAF.
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hearing&>. The legal action for dissolution on the groundfaifure to

submit duly annual accounts for three or more occutsee years can be
introduced for associations at the expiry of 13 therafter the date of
closing of the accounts for the third consecutiveay® and for

foundations, similarly as for commercial companasthe expiry of 7
monthg®’. In practice, this provides associations with rgler period for
correcting action.

240. In the case of failure of large NGOs to pay VATparoll taX>® the legal
action becomes admissible only one month aftermdtly communicated
warning inviting to pay or to demonstrate that thgure to pay is not
resulting from fauft®®.

Temporary suspension of an NGO's activities

241. In certain circumstances, it is possible that NG&2& a temporary or even
permanent suspension of their activities. The GrahCode provides that
in the matter of crimes, offences and contravestioommitted by legal
person® the common penalties are fifit and confiscatioft>. For
crimes and offencemly, possible sanctions are also the dissoldtfothe
temporary or permanent interdiction to carry outaativity related to the
statutory objective§”, the closing down temporarily or permanently of
one or more office§® the publicity of the convictioli®. The above
sanctions may be imposed in the cases specifidigeimhegislation, by the
courts or subject to judicial control.

242. Special laws stipulate the modalities of the vasi@nmes and offences
that may lead to these sanctions. In all casesehe&ence is enrolled with
the Register where the record of the legal persorcerned is held. The
court may also order the closing down of the officef a foreign NPA
having activities contrary to the statutes, the lawpublic ordet®’, or
decide to suspend any legal action initiated byN&O when it failed to
meet certain legal requiremetify.

%5 Articles 18 and 39, LNPAF.

%% Article 19bis, LNPAF.

357 Article 40 (2), LNPAF.

%8 See the paragraphs rersonal liability of board membeérabove.

9 However, preservation measures on the NGO property the personal property of the individuals
involved in its governing or management bodiespagsible before the expiration of this delay.

350 Article 7bis, Criminal Code.

31 Article 41bis of the Criminal Code provides a speconversion mechanism for the sanctions with
imprisonment for naturall persons in order to mtidem applicable to legal persons.

32 Article 42 et seqof the Criminal Code regulate the seizure of gabas are the object of, are used
for, were meant to be used for, or are resultiogifthe incriminated act.

3653 Article 35, Criminal Code.

34 Article 36, Criminal Code. Only the activities ¢ghuting to or constituting the offence are
concerned.

3% Article 37, Criminal Code.

3% Article 37bis, Criminal Code.

37 Article 260cties (4), LNPAF.

%8 Articles 26, 38 and 52, LNPAF.
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Grounds for involuntary dissolution

243.

244,

Bankruptcy may only be pronounced for busine$de$he grounds for
involuntary dissolution are listed by the law exstately. Common for all
forms of NGOs are: using the organisation's prgpertits revenues for
objectives different from the statutory ones andoses breach of own
statutes, infringement of the law or of public ordén addition, for
associations there are also: the incapacity to nassus contracting
obligations, failure to submit its annual accouassrequired by the law
during three consecutive years except if the mgssatcounts are
submitted before the judicial proceedings are dosad fall of the
membership below three peojffe For foundations, the additional grounds
are: the achievement of the statutory purposejnip@ssibility to pursue
further the statutory objectives, the failure tbmsit its annual accounts as
required by the law during three consecutive yemeept if the missing
accounts are submitted before the judicial procegdare closed and the
expiration of the period of existence defined bg #tatute¥™. In the
category of INPAs, among the grounds for dissotutiare added
insolvency and the absence of administrafion

The court of first instance is competent in dissolu matters. Even when
the dissolution is rejected, the court may proneutie annulment of the
unlawful act’® Both the dissolution and the annulment judgemenés
subject to appedl*. The initiative for the legal actidff is open in the case
of associations to the prosecutor’s office, the toenand any third party
with legitimate interest; in the case of foundasiol the prosecutor’s
office, the founder or his/her successor and toamaore board members;
for INPAs - to the prosecutor’s office and anyoniéhviegitimate interest.
The nullity of the association may be pronouncedhwy court when the
statutes do not contain certain mandatory eleri€ris when a statutory
objective violates the law or public order. Thelipihas an effect for the
future and leads to liquidatidf. As mentioned above, dissolution is also
possible as a criminal sanction for legal persdhg. judge may pronounce
the dissolution when the legal person has beemeateliely created with
the purpose to carry out the incriminated actigifie which it is convicted
or when its objectives have been intentionally reéslin order to carry out
those activitie¥'®,

399 Article 2 of the Law of 8 August 1997 on Bankriipt
370 Article 18, LNPAF.

371 Article 39, LNPAF.

372 Article 55, LNPAF.

373 Articles 18 and 39, LNPAF.

374 Article 21, LNPAF.

375 Articles 18, 39 and 55, LNPAF.

376 According to Article 3bis, LNPAF — the NPA's nanaeldress, precise description of its purpose or
objectives.

377 Article 3ter, LNPAF.

378 Article 35, Criminal Code.
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Offences that can be committed just by foreign NGOs

245. Article 260cties (4), LNPAF, provides for the cowt first instance to
order, on the initiative of the prosecutor's office any interested third
party the closing down of one or more of the Belgudfices of a foreign
NPA having activities contrary to the statutes,|ttve or public order. This
specific sanction relates to the fact that theddigen of foreign entities
can only be pronounced in the country where theyegistered.

Conclusions

246. The NGO-related sanctions and liability legal framek in Belgium is
generally and in some aspects thoroughly aligneth whe existing
international standards.

247. Inrelation to paragraphs 10 and 52 of Recommenwl&iM/Rec(2007)14,
attention is to be paid to the sanction of suspanthe legal proceedings
initiated by an NGO. Depending on the irregulamjiying rise to the
sanction and the legitimate interest in the legetioa at stake, the
proportionality of the penalty might turn to be gtienable and the right to
an effective remedy under Article 13 of the Eurap€anvention might be
likely to be violated.

248. The authorisation procedure for receipt of donai@questionable from
the perspective of Paragraph 50 of RecommendatidiiREc(2007)14.
The necessity and proportionality of such proceduesdoubtful having in
mind its large scope of discretion, the paralles®nce of all necessary
common legal means to challenge in court irreguégrirelated to such
donations and its impact on legitimate confideittighnd on the right to
private life of third parties, donors in particiiar Revealing the identity
of donors and members in the case of associatioitis wipopular
purposes and activities risks hindering the finahsupport to them. It has
a disadvantageous effect for such associationsomparison to NGOs
with non-controversial nature. Therefore, this aspé LNPAF can not be
seen as contributing to an enabling environmenttl@ operations of
NGOs.

379 See Paragraph 64 of Recommendation CM/Rec(2007)14
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Serbia

Introduction

249. The legal status of NGOs in Serbia is governed by taw on
Association¥° and the Law on Legacies, Foundations and Fiih@dsaw
on Foundations.)

250. An association is a voluntary, non-governmental amat-for-profit
organisation established by natural or legal pexstm pursue private or
public benefit goals, which are not prohibited by tConstitution or the
Law on Associatior§’. In addition to governing the legal status of
associations (i.e., the establishment, the integwlernance, and the
dissolution of an organisation), the Law on Assbores also governs
registration, activities and oversight of foreiggsaciations’ branch offices
in Serbia.

251. There are three -categories of non-membership, psepased
organisations. All must pursue public benefit objexs. Categories are
based on the type of founders and source of fundinlegacy' can be
established only by natural persons using privasource®> A legacy
may be establishedter vivosor by a testamentary act. A 'foundation’' can
be established only by legal persons using 'sgomlined resources' (i.e.,
public property}®%. A “fund” can be established by natural or legaispns
using 'socially owned resources' or a combinatiénsocially owned
resources' and private assetsBecause the 2006 Constitution no longer
recognises the concept of socially-owned propettg, legal status of
foundations is currently uncléd® In July 2010, the Government
approved a new draft Law on Foundations and Endowsnéthe draft
Law on Foundations'), which seeks to modernisdédbal framework for
non-membership organisatics

252. The sanctions and liability engaged in the contafxthe operations of
NGOs may arise at natural and/or legal person landlbe based on civil
(contractual and tort liability) or criminal law.egal persons became
subject to criminal responsibility in 2008.

30 Official Gazette of the Republic of Serbia, No/ZI09.

1 Official Gazette of the Republic of Serbia, No/&®

382 Article 2, Paragraph 1..

383 Article 4, Paragraph..

384 Article 4, Paragraph 2 of the Law on Foundations.

385 Article 4, Paragraph 3 of the Law on Foundations.

38 According to the Ministry of Culture, which is thegistration authority for non-membership
organisations, very few foundations operate in erb

37 According to the draft, a ‘foundation' may be kkshed to pursue public benefit goals. No founding
capital is required to establish a foundation. Andowment’ may be established to pursue both mutual
and public benefit goals. A founding capital isugd to establish an endowment.
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Personal liability of members, board members, efScand staff

253. The Law on Associations provides for specific ruigsrerning personal
liability for the various actors involved in theeations of an association,
i.e., the founders/members, the members of thergmge bodies, and the
person(s) with a general representative pdWefinfra). The Law on
Foundations is silent on that point; there are pecsic rules in this
respect. Presumably, the Law on ObligatiGs which generally
governs tort and contractual liability, applies twn-membership
organisations, as appropriate. However, there load@en any case law
providing clearer guidelines in this respect.

254. The regime of criminal liability of legal persorsaddressed in the Law on
the Liability of Legal Persons for Criminal Offer®®&. Pursuant to this
law, the legal responsibility of legal entities,cluding NGOs, for a
particular crime and offence may co-exist, as aepton, with the one of
the individual who has committed a particular crioneffencé®.

255. In civil liability matters, few general rules apply

256. In principle, founders/members, members of the mament bodies and
person(s) with general representative power are held legally
responsible in person for the liabilities and o#ligns of an associatidt.
However, they may be held liable if they have uesl property of an
organisation to advance their private financiaktasts, or if they have
used the organisation as a shield for their fraemtubr illegal activitie®*
In addition, member(s) of the management bodies mardon(s) with a
general representative power bear joint and seliakality for the damage
incurred on the organisation as a result of theaigions involving tort or
gross negligence — unless they abstained from gatin/oted against that
decisiorf®.

257. As noted, the Law on Foundations is silent on ikg lcability matters of
the foregoing persons. Nevertheless, pursuant éogéneral civil law
rules, they are mainly not held legally responsiiole the liabilities and
obligations of a foundation. The draft Law on Foatwhs details
exceptions to that effect, which are closely patdrto the Law on
Associationd™,

3% See Article 25, 40 of the Law on Associations.

39 The new draft Law on Endowments and Foundatiomsaios rules governing civil liability of the
founders, the managing bodies, and the personsgeitieral representative power, which are closely
patterned to the ones provided by the Law on Assiocis {nfra).

390 Official Gazette of the Socialist Federal RepublieYugoslavia, No. 29/78, 39/85, 45/89.

391 Official Gazette of the Republic of Serbia, No/(#.

392 Article 34.0f the Law on the Liability of Legal Psns for Criminal Offences.

393 Article 40, Paragraph 1 of the Law on Associations

394 Article 40, Paragraph 2 of the Law on Associations

39 Article 25, Paragraph 1 and 3 of the Law on Asstiois.

3% Article 43, 49 of the draft Law on Foundations.

67



258.

259.

Serbian law recognises two standards of diligetice: diligence of the
prudent common sense person and the diligence ef pghudent
businessperson person. While the former primapjylias to corporations,
it is not clear whether it also applies to membrthe NGO’s managing
bodies with respect to their decisions relatinglitect economic activities
of the organisatiofl’. The draft Law on Foundations is more specific on
that point: members of the management board mestise the diligence
of the common sense person in carrying out theiieguln addition, with
respect to the decisions relating to the directnenac activities of the
organisation, they must exercise the diligence ok tprudent
businesspersdtt.

Employees and volunteers are exonerated from arsppal civil liability
while carrying out their activities, except in tbases of intention or gross
negligence®.

Liability for operating without legal personality deing registered

The Law on Associations recognises the possibilitge factoassociations
existing without legal personality and does not aigg any sanctions for their
informal functioning®.However, there is a certatensionbetween the Law
and the 2006 Constitution , as the language of l#teeris somewhat
ambiguous in this respect. Thus Article 55, Panalgra of the Constitution
provides that: “associations may be establishedowit prior approval, subject
to registration with the competent public authgrippirsuant to law”. As a
result, a case is pending before the Constitutiddalrt challenging the
legality of provisions in the Law on Associationdloaing informal
associations to operate.

Sanctions for membership of an NGO, general ortegldo public officials

260.

Serbian law does not envisage any circumstancadich a membership
in the NGO is subject to criminal sanctions. Howeyeiblic officials may
be subject to disciplinary (administrative) sanesidor their membership
in an NGO whose goals and activities are deemedolate the code of
conduct prescribed for public officials.

397 Associations and Foundations may engage directlyeéonomic activities, under conditions
stipulated in their respective framework regulatéoa tax law.

3% Article 42 of the draft Law on Foundations.

39 Article 163 of the Labour Law (Official Gazette thfe Republic of Serbia, No. 24/2005, 61/2005,
54/2009), Article 24, Paragraph 3 and 4 of the loamWolunteers (Offiicial Gazette of the Republic of
Serbia, No. 36/2010).

% Article 4, Paragraph 1.
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Penalties following involuntary dissolution

261. There are no specific penalties and disqualificetifor persons that sit on
the highest governing body or a management of a® Niaat has been
involuntarily dissolved. General penalties for anal activities of those
persons which resulted in the bankruptcy of a legdlty — as well as
penalties levied on the bankrupt legal person arsa$ it was involved in
those activities — are prescribed in the Criminat€ and the Law on the
Liability of the Legal Persons for Criminal Offersceespectively.

Specific penalties

(a) Notification of or seeking approval for certain ciges

262. An association must notify the registration auttyoof any change of data
which is entered into the Registry of Associatf@hsFines ranging from
RSD 50,000 to 500,000 (EUR 500-5,000) are leviedhe association
which fails to report those changes within 15 dajter they have
occurred. In addition, for the same offence, fireesging from RSD 5,000
to 50,000 (EUR 50- 500) are levied on a person wathgeneral
representative pow&r.

263. The Law on Associations requir@ster alia that an association must
notify the registration authority of its membersimpdomestic, foreign or
international umbrella organisations, or any changeereof. The
foregoing fines are levied on the association dsddpresentative in the
breach of the notification requirement. It woudkm that this requirement
undermines the principle of self-governance of ¢inganisation, as the
basic principle of its operations. It is not reflee of the negative
obligation of the state in respect of the freedoimagsociation and the
principle of proportionality, which any interferemcwith freedom of
association must observe.

01 pyrsuant to Article 28 of the Law on Associatiotige following data shall be entered in the
Registry: the association’s name and its abbreyiatme; the association’s head office and address;
the area of association’s activities; the datehef association’s establishment; economic and other
activities that are directly carried out by theaasation; the personal name, permanent or temporary
place of residence and the personal identificatiomber or number of the travel document and the
state that has issued the travel document to @peepresenting the association; the envisagedaeri
for which the association is being established; nship in the (con)federation of associations; the
date of approval of the statute or of its amendsjahe data on status change; the data relatdteto t
association’s liquidation and bankruptcy; a notelaumching the procedure to ban the association’s
activities and the prohibition on the associaticac$ivities; termination of the association; themoer

and date when the decision(s) on entry, changeat# dnd deletion from the Registry was (were)
taken.

92 Article 74 of the Law on Associations.
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264.

265.

266.

267.

(b) Reporting receipt of funds or support

There is no general obligation imposed on NGO®pwrt receipt of funds
or support; it is sufficient that those funds arepgerly accounted for in the
organisation’s booksir(fra). However, pursuant to the Central Bank’s
regulation, an NGO receiving foreign funds must enav instantly
converted into Serbian dinars, even if those fuads meant to support
cross-border programmes. This has created all sdrtproblems and
significant losses for NGOs, due to the frequent ampredictable
fluctuation of the national currency.

(c) Auditing and approval of accounts

An NGO with the legal entity status must prepase ahnual financial
report and submit it to the Central Bank, in aceok with the Law on
Accounting and Auditind® An NGO (or for that matter any other private
legal entity) which fails to prepare or submit gr@enual financial report is
subject to administrative fines ranging from RSDD, 000 to 3,000.000
(EUR 1,000-30,000). In addition, fines ranging froRSED 5,000 to
150,000 (EUR 50-1,500) are levied on a person wathgeneral
representative pow&f. He is also held responsible for the accuracyef t
submitted financial report and personally liable foiminal offences
committed in this respect.

NGOs must appoint a certified independent audifothey meet the
threshold prescribed for the large and medium-diggal entities.
However, the threshold set out in the law in teispect is so high that it is
extremely unlikely that an NGO would fall in eithef those two
categorie®.

(d) Submission of activity reports

An association which has received public funds rmeste available to the
public its annual activity report, which includegdarmation on the public
funds received and how it has been spent, and saibstit it to its donors.
This obligation also pertains to associations whisked tax and custom
benefits in the prior yed. An association has a degree of discretion in
choosing ways to make the report available to pulgiven that the statute
of the organisation is the controlling instrumentthis respeét’. Fines
ranging from RSD 50,000 to 500,000 (EUR 500-5,08@) levied on the

“93 Official Gazette of the Republic of Serbia, No/2i06.

“04 Article 68 of the Law on Accounting and Auditing.

%5 pursuant to Article 7 of the Law on Accounting afAdditing, a medium-sized legal person is
deemed to be one that meets at least two of tbheiog criteria: (a) the average number of employees
of the organisation in the year concerned rangem f60 to 250; (b) the annual income of the
organisation ranges from EUR 2.500.000-10.000.00@heé RSD value; and (c) the value of the
property of the organisation in the year concemaedjes from EUR 1,000,000-5,000,000.

%% Article 38, Paragraph 6 and 8 of the Law on Assioins.

407 Article 12, Paragraph 4 of the Law on Associations

70



268.

269.

270.

association which is in breach of the reportinggailon. In addition, fines
ranging from RSD 5,000 to 50,000 (EUR 50-500)lewed on a person
with a general representative poi&rThe Law on Foundations is silent
on this point, but the draft Law on Foundations esakpecific references
to the Law on Association as the controlling instamt for non-
membership organisations in this resp®ct

((e) Recording members' addresses and/or otheildeta

An association must keep an up-to-date list ofiesnber$®®. The Law on

Associations is not specific as to what this mwasttain, but the list should
presumably include the addresses and the pers@nadumbers of its
members, as that piece of information is necesgagyrove the identity
and place of living of a person in question. Howevke Law does not
envisage any specific sanctions for an organisatamn its legal

representatives which is in breach of this duty.

(f) Providing a list of members

An association which seek to obtain the legal griaitus must submit to
the Registry of Associations the founding act, whoontains the list of
founders and the personal data thereof. Howeves, nhmes of the
founders are not part of the data which must beredtinto the Registry.
Rather, only the data of a person with a genegaksentative power (and
the subsequent change thereof) must be enterethm®egistr{*"

(g) Approval for activities

There is no general requirement for an NGO to smgiroval from a

public authority for its proposed activities. Howeey if the activity is

generally subject to authorisations or licencesytheed to be obtained
accordingly.

Warnings and opportunities for rectification

271.

Opportunities for rectification primarily arise the process of registration
of an NGO. If the application for registration of association or a
foundation is incomplete or flawed, the registmatauthority will instruct
the applicant how to remedy the application, withime deadline
prescribed by the Law on the General AdministraRvecedure. The same
rule pertains with respect to the amendments ofstheute or any other

408 Article 74 of the Law on Associations.
409 Article 46 of the draft Law on Foundations.
419 Article 19 of the Law on Associations.
“11 Article 28 of the Law on Associations.
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data that must be entered into the registry of@agons and foundations,
respectively.

Temporary suspension of an NGO's activities

272.

There are no specific instances envisaged by law afotemporary
suspension of an NGO’s activities. The procedureaio association to
acquire the legal entity status may be tempordaied if the registration
authority determines that the association in qoestis a secret or
paramilitary organisation, or that its goals vielgrovisions of Article 3,
Paragraph 2 of the L&W. In such instances, the registration authority wil
put the registration process on hold and instigafgrocedure before the
Constitutional Court to ban the applicant orgamisatDepending on the
outcome of the proceedings before the Court, thstration authority will
reject the application for registration or proceedh the registration
proces§™

Grounds for involuntary dissolution

273.

274.

Other than in the case of bankruptcy, an assoaiatiay be involuntarily
dissolved for the following reasons: (a) the numbérmembers falls
below the minimum number of members required feredstablishment
(three) and the association’s competent body tailsake a decision to
admit new members within thirty days following thweach of the
prescribed membership threshold; (b) it is esthblisthat the association
has not been pursuing activities to achieve ittugigy goals or has not
been organised in line with its statute for ovep tyears without any
interruptions, or if double the time envisagedhe statute for holding of
the general meeting has passed, and the generdginghéas not been
convened; and (c) the association’s activities Haeen bannéd® In the
light of the European Court's recent case law, dissolution of an
organisation for failure to convene a general nmgetvithin the prescribed
time frame gives rise to concétn

The Constitutional Court decides on the prohibitafnthe association’s
activities. The decision to ban the associatiorcividies may also be
based on the actions of the association’s membdhnere is a connection
between these actions and the association’s aesivir its goals, if the
actions are based on the members’ premeditated amt if, under the
circumstances, it is established that the assooiatias espoused the

12 Article 3, Paragraph 2 of the Law on Associatiditise association’s goals and operations may not
be aimed at violent overthrow of the constitutioaeder, breach of the Republic of Serbia’s teridtor
integrity, violation of the guaranteed human or omity rights or incitement and instigation of
inequalities, hatred and intolerance based on Iraciational, religious or other affiliation or
commitment as well as on gender, race, physicahtaher other characteristics and abilities”.

13 Article 31 of the Law on Associations.

1 Article 49 of the Law on Associations.

“1>Tebieti Milhafize Cemiyyeti and Israfilov v. Azejaj no. 37083/03), 8 October 20009.
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275.

276.

277.

actions of its members. The activities of the asgimn shall also be
banned if it becomes a member of a domestic ornat®nal organisation,
which is referenced in Article 2, Paragraph 4 @& ttaw on Associations
(secret and paramilitary organisations) or whosalggare prohibited, as
stipulated in Article 3, Paragraph 2 of the LaweTdan on the activities of
a (con)federation of an NGOs shall also apply ganembers which have
been party to the banning procedtfe

The procedure to ban the work of an associatioll bedaunched on the
proposal of the Government, the Republic PublicsBcator, the ministry
responsible for administrative affairs, the mirnjstesponsible for the
oversight of the field in which the association@afy are pursued or the
registration authorifi}’.

The procedure to ban an association may also bated and conducted
against an association which does not have leddl estatus, as well as
the branch office of a foreign association. A nsill be entered in the
Register indicating that the procedure to ban Hs®eaation has been set in
motiori®

The Law on Foundations is silent on this point, asda result there is
currently no legal basis to ban a non-membershyarosation engaged in
illegal activities. The draft Law on Foundationssages the power of the
Ministry of Culture in this respect. The Ministrytkecision to ban a non-
membership organisation may be contested underrules governing
general administrative proceedifis

Offences that can be committed just by foreign NGOs

278.

While the Law provides for a voluntary registratiasf (domestic)

associations, branch offices of foreign membershiganisations may
operate only after they are entered into the Rmsgistf Foreign

Associations. Fines ranging from RSD 50,000 to @00, (EUR 500-
5,000) are prescribed for the breach of the registn requirement. Fines
ranging from RSD 5,000 to 50,000 (EUR 50-500) @s® levied on a
representative of the branch offté®

Conclusions

279.

280.

The Serbian law is generally reflective of interoaél standards and best
practices relating to sanctions and fines levietN@0Os.

However, given the level and range of some of tlesgribed fines, it is
critical for the public authority to apply the reg of sanctions in

418 Article 50 of the Law on Associations.

417 Article 51 of the Law on Associations.

418 Article 51 and 67 of the Law on Associations.
419 Article 52 of the draft Law on Foundations.
420 Article 73 of the Law on Associations.
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281.

282.

conformity with the principle of proportionality gbat it does not impact
adversely on the sustainability of NGOs.

In addition, the requirement for an associatiomadify the registration
authority of its membership in umbrella organisasioas well as any
changes thereof, undermines self-governance alatie principle of the
organisation’s activities. It is also not refleeiof the negative obligation
of the state in respect to the right to freedomas$ociation and, in
particular the duty to observe the principle ofgodionality.

Finally, in the light of the European Court’s ratecase law, the
dissolution of an organisation for failure to congea general meeting
within the prescribed time frame gives rise to @ng¢ as it does not
necessarily meet the principle of proportionality.
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Turkey

Introduction

283.

284.

285.

In Turkey, the specific regulation for associationset forth by the law
no.5253 on associations (‘the Law') which was astbgin 4 November
2004 and published by the Official Gazette on 2¥éwaber 200%#. The
law covers associations, branches of associatiofegjerations,
confederations and foreign associations establisiw®td in Turkey and
abroad. According to the law, an association egall entity which may be
set up by seven or more natural persons with dgp@acact to achieve an
aim that is not contrary to the law. However, nsoggtion shall be set up
for sharing any profft®. In other words an association in Turkey can not
seek any material gain for its members.

Under Article 3 of the Law an association can bwaldshed without

securing any prior official permission. Howeveroirder to acquire a legal
status, the founders of an association must alwapmit its by-laws and

other official documents to the associations doexte established in each
province (‘the Associations Directorate'). The Asatons Directorate

must certify the establishment of an associatidmer&fore, for its legal

status, certification by the Associations Directerss an essential pre-
condition. The associations regulated by the laall s¥e registered by the
Association Directorates in their provinces. A fintaining documents
(by-laws, etc.) required by law is also kept focleassociation in the
relevant directorates.

The sanctions and liability engaged in the contaikthe activities of
association may arise at physical or/and legalguelesvel and be based on
civil (contractual and tort) liability or crimindaw.

Personal liability of members, board members, efScand staff

286.

287.

In Turkish law, different personal liability framewks exist for the various
actors involved in activities of an associationmedy, the founders,
members if any, board members, managing executieeperson/s with a
general representative power, the person/s witltifipemandate, the
employees and the volunteers.

In criminal liability matters, the legal respondiiyi of an association may
co-exist, as an exception, with that of an indialdwho has committed a
particular crime or offence. Legal persons havenbewde subject to
criminal responsibility in Turkey since 2058

21 N0.25649.

422 Article 2/a of the Law.

23 Article 20 of the Turkish Penal Code which sayat tmo criminal sanction shall be applied to legal
persons except the security measures”. The releagiotes concerning legal persons in the Turkish
penal code are 54, 55, 76, 77, 79, and 302.
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288. In civil liability matters, a few distinctions nee¢d be made. In principle,
an association is itself liable and responsible iterlawfully incurred
debts/liabilities. Therefore if any party claimsyammount (based upon a
lawful debt/liability) from an association he/shefust at first claim it
from the associatidh®. If a creditor and/or claimant is unable to cdllec
this amount from the association due to the faat thdoes not have any
assets/money then the claimant is entitled to cbltefrom its executive
board members as those members of the board wieameit when the
debts were incurred are jointly and severally resgade and liable for
them.

289. If the debt is based upon any kind of tax and/aly cand/or insurance
premium then again the association is itself mamelsponsible/liable for
such debts/liabilities. However, if the associatfaitls to pay them then
the board members are jointly and severally respngas well for the
debts/liabilities which were incurred during theiembership. There is no
limitation in respect of the amount of such delnid Babilities.

290. In principle, the founders and members are notgperty responsible for
the liabilities and obligations of their associatidHowever, they may be
held personally liable in case of torts, they beart and several liability
in case of the non-acquisition of legal personalityl they also have such
liability when contractual obligations taken by tihen the process of
establishment are not confirmed afterwards in tlaenen of the legal
person, as well as when obligations are contractedbehalf of the
association without identifying oneself clearlytire manner prescribed by
the law as acting in its name.

291. The personal liability of the person(s) acting wipecific mandate on
behalf of an association cannot be engaged if #aywithin its limits.
Where the mandate is overstepped, their tort lighihay be engaged by a
third party and their contractual liability by thesociation.

292. Employees and volunteers are exempt from any patsavil liability
while carrying out their activities except in these of deceitful act, severe
fault or recurring fault even if not severe.

Liability for operating without legal personality deing registered

293. There is no clear regulation concerning the adtizitof an association
which has no legal personalify. However, under Article 32/a of the Law,
it is an administrative offence to establish arpamsgion by those who are
not eligible to do this. The maximum penalty forstkind of violation is
TL572 (EUR 301§ There are several restrictions for army and sgcur

424 5ee Article 85 of the Turkish Civil Code.
425 Article 3 of the Law.
426 Article 32/a of the Law.
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personnel regarding the foundation of an associafibose restrictions are
regulated by the special laws of those categtfies

294. Associations can open branches and liaison ofitesad. They may also
co-operate with foreign associations and instingiavithout permission.
However, foreign associations are required to liageprior permission of
the Ministry of Interior (upon the opinion of theimistry of Foreign
Affairs) for their activities (such as the foundstiof a branch, liaison
office, any kind of cooperation etc) in Turkéy

Sanctions for membership of an association, germratlated to public officials

295. Under Turkish law there are no circumstances inctvhi would be an
offence merely to belong to an association. Howeseme categories of
public officials (such as army and police persopnale subject to
restrictions prescribed by their own I&s For instance army personnel
cannot join an association by virtue of Article dBlaw no.211 (Service
Act of Military Personnel). Furthermore accordingdaw no.3201 (Law on
Security Institution), additional Article 11, a p# officer cannot be
founder and/or member of an association. A bre&these rules may lead
to disciplinary sanctions. Under Article 3 of thev, those who have
capacity to act are entitled to be a founder anthbee of an association
(general clause). However, with regard to membprsiiian association,
under Article 3/sub-paragraph 2 of the same lawethere restrictions
regulated by several other laws in particularlyréispect of military and
police personnel and finally for some categoriesioil servants (national
intelligence service, etc.). In connection withstimatter, the Law only
covers an administrative penalty for those who l#isia an association
without having this right/permission and for exéeeitboard members that
admit as a member to their association anyone whaby lacks the right
of being a member of an associaffSnHowever, other laws concerning
the status of the above said categories may costaime other criminal
and administrative penalties (including removahirthe post).

296. However, in recent years some categories of thdigualificials have
tended to form their own associations. Thus YARSg&¢ronym for
'Union of Judges and Prosecutors’) and Democraicéusssociation are
two examples recently set up by judges and prosecin justice sector.
Even though there is no concrete legal and/or agtrative provision
prohibiting membership in this kind of associatitime government has
stated that it is inappropriate for judges and @casors to set up such
associations since membership in them may viokatiz impartiality’>".

427 Article 3 & 2 of the Law.

28 Article 5 of the Law.

42 article 3 of the Law.

*0TL 572/EUR 301; Article 32/a.

31 YARSAV is highly critical about some of the pobsi of the current government because the
substantial policy changes orchestrated by it aem @s being aimed at undermining the secular pilla
of the Turkish Republic..
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Penalties following involuntary dissolution

297. The Law does not contain any direct administratiwe criminal penalty
for an ordinary member and/or a member of a gougrbiody where the
association concerned has been involuntarily dissbl However, if an
association has been dissolved due to and/or imemion with some
criminal activities and/or if a person commits are then a criminal court
can prevent that member and/or person from beingeanber of an
association for a certain tiffa

Specific penalties

(a) Notification of or seeking approval for certashanges

298. The main sanction for lack of due notification dfaoges to the statute,
internal rules, address or composition of any gowey or management
body is their unenforceability towards third pastieUnder the Law,
associations are obliged to submit a report evegr yconcerning their
activities within the last year, their incomes agbenses and any change
in their by-laws*? Furthermore the associations must submit to the
Associations Directorate names of their executinel auditing board
members (including the substitute ones) and anggdhan the by-law after
every general assemBf}

(b) Reporting receipt of funds or support

299. There is no general obligation to report to a publithority the receipt or
expenditure of any donation, grant or sponsorsHipwever, an annual
report which contains an association's past yaaceme and expenses
must be submitted to the Associations Directorateheyeal®. Moreover
the associations that receive foreign donationkifwa or in cash) must
secure prior permission to that eff&et

(c) Auditing and approval of accounts

300. Every association must have an internal auditingrdboeven in the
circumstances where the auditing is carried outcénified auditors®.
The auditing board is entitled to inspect all ticé\éties of an association
including its income and expenses. Under the Lalvtred financial
activities of an association must be filed with #esociations Directorate

432 Article 53/1-d of the Turkish Penal Code.
433 Article 19 of the Law.

434 Article 23 of the Law.

435 Article 19 of the Law.

43¢ Article 21 of the Law.

437 Article 9 of the Law.
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each yedr® Furthermore, every year the auditing board mubtst its
report concerning the activities and financial &iton of the association to
the executive board and the general assembly.

(d) Submission of activity reports

301.

There is a general legal obligation to produce@ivigy report concerning
the past year. The failure to provide the reporh daad to an
administrative penalfy®.

(e) Recording members' addresses and/or otherlsleta

302.

The by-laws of an association when being submiibedegistration must
include the addresses of the founders and a daitudo so can also lead
to its involuntary dissolution if this failure isohcorrected within the time
limit (generally 30 days) given by the Associatiobgectorat&*’. The
association's board must keep an up-to date regitenembers with
mandatory identification elements to be mentioned.

(f) Providing a list of members

303.

The list of members must be recorded in the merhierisook of an

association. However, there is no general obligatm submit the names
of members to the Associations Directorate. Neede§s associations
must submit to the Associations Directorate the esif their executive
and auditing board members (including the substitutes) after every
general assembf§’.

(g) Approval for activities

304.

305.

There is no general requirement for an associat@eek approval from a
public authority for its proposed activities. Theésequent judicial control
over the legality of the association’s activitiegymlead to dissolution,
annulment of unlawful acts or other sanctions. Hawveif the activity is
generally subject to authorisations or licencesntthese will need to be
obtained accordingly.

Warnings and opportunities for rectification

The wrongful acts and transactions of an associdhiat do not constitute
crime must be rectified by the association itsathim 30 days that runs

438 Article 19 of the Law.
439 Articles 19 and 32 of the Law.
440 Article 17 of the Law.
441 Article 23 of the Law.
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from the notification daté&*?

Temporary suspension of an NGO's activities

306. The Law does not contain any direct provision comog the temporary
suspension of activities of an association. HoweWwexr dissolution action
against an association is brought before a firsttimce civil court, then the
trial court may issue an interim measure in ora@etemporarily suspend
the activities of an association.

Grounds for involuntary dissolution

307. If the by-laws and/or activities of an associatwa in violation of the Law
and if the board has not rectified the notified mgful transactions and the
by-laws and other establishment requirements withenprescribed time
limit which is, in general, 30 days, then a lawsagainst the association
may be brought for its involuntary dissolution. Teceedings must be
heard by a first instance civil court. The part{f®e association and the
prosecutor and the complainant/intervener) may apghee judgment of
the first instance court to the Cassation Court.

Offences that can be committed just by foreign NGOs

308. There is no specific category for this subheadinggeneral a foreign
association which acquired the aforementioned narn& permission is
subjected to the same domestic regulations asiitésh counterparts®

Conclusions

309. The framework for association-related sanctions laddlity in Turkey is

generally, and in some aspects thoroughly, alignéth the existing
international standards.

442 Article 30 of the Law.
443 Article 5 of the Law.
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D Ukraine

Introduction

310. The Constitution of Ukraine has incorporated a neindd comparatively
detailed provisions pertinent to establishment ematinued operation of
NGO$“** They are of direct relevance to the liabilityibich they can be
exposed to. Its Article 36 guarantees to its aitize

“[tihe right to freedom of association in partiesxda non-governmental
organisations for the exercise and protection eirthights and freedoms and for
the satisfaction of their political, economic, sdcicultural and other interests,
with the exception of restrictions established & lin the interests of national
security and public order, the protection of thaltre of the population or the
protection of rights and freedoms of other persons.

Moreover, its Article 37 specifies that
“[tihe founding and activities of political partieand non-governmental
organisations are prohibited if their programmelgoa actions are aimed at the
liquidation of the independence of Ukraine, the nge of the constitutional
order by violent means, the violation of the soigmy and territorial
indivisibility of the State, the undermining of gecurity, the unlawful seizure of
Sate power, the propaganda of war, violence, tlogeiment of inter-ethnic,
racial, [or] religious enmity, and encroachmentshoiman rights and freedoms
and the health of the population. . . Political tiggr and non-governmental
organisations shall not have paramilitary formadion. The prohibition of the
activities of associations of citizens shall be reised only through judicial

procedure.445

311. While a limitation of the right to freedom of asgimn for non-nationals
could be partially justified only in light of theopsibility to restrict their
political activity under Article 16 of the EuropeaBonvention, it is
deplorable that the term ‘citizens’ used in thesestitutional provisions is
related to both political and non-political assticias. It contains a
potential for corresponding restrictions for nonimals being expanded
over the right to found and join NG,

312. The legal framework governing the establishment@ntinued operation
of NGOs in Ukraine comprises Associations of Citgéct of 1992 (“the
ACA"); Law on Charity and Charities of 1997 ('theCC'); Law on
Children and Youth Public Organisations of 1998;awL on State
Registration of Legal Persons and Physical Persoltrepreneurs of
2003 amended in 2006 ('the LSR'); Decree of ther@alof Ministers of
Ukraine N140 of 1993 on Approval of the RegulatieamsLegalisation of

44 As understood by Recommendation CM/Rec(2007)1¢a¢paphs 1-4).

#45 English versions of the constitutional provisi@me cited according tigoretskyy and Others.

Ukraine no. 40269/02, 3 April 2008, para. 20.

%46 See paragraphs 16 and 22 of Recommendation CMIB@E)(14. It should be mentioned, however,
that the specific legislative texts including Assdions of Citizens Act (Articles 11-12) and thew.a
on Charity and Charities (Article 5) rightly spéllout that they apply to foreign citizens and sless
persons.
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Associations of Citizens (‘the Regulations on Lisgdilon’) and some other
acts of primary and secondary legislatféh.

313. In addition, the Civil Code of Ukraine recognisesnfentrepreneurial
partnerships and institutiofi®

314. The official website of the Ministry of Justice d&fkraine contains a
special well-developed portal on public associajowhich among a
number of normative and methodological materials hcorporated a
separate link to the Recommendation CM/Rec(2007¥14.

315. Since several years the total number of NGOs inaldkr exceeds
50,000%*° Although it is acknowledged that there are exsesdifficulties
with registration of NGOs and that its legislatidoes not meet relevant
qualities and expectatios; due to which Ukraine was found by the
European Court in breach of Article 11 of the Ewap Conventiofi? and
it is suggested that many NGOs (up to 90%) areiive> the numbers of
newly created NGOs demonstrates that this secstillisleveloping. Thus,
according to the official report of the Ministry dlstice of Ukraine, in
2009 the competent authorities legalf§&daround 3,000 local and 246
national associations of citizens, as well as @¢&ities on both level§>
According to relevant studies, Ukrainian NGOs areedpminantly

47 Other laws and normative acts provide for suchcifipenon-governmental organisations as
organisations of employers (law of 2001) and ineli@ecree of the Cabinet of Ministers of Ukraine
N143 of 1993 on Regulations on Registration of Sgimtof Associations of Citizens; Decree of the
Cabinet of Ministers of Ukraine N362 of 1998 on Apyal of the Regulations on Registration of
Charities; Decree of the Cabinet of Ministers of&ike N113 of 1994 on Regulations on Payment and
Rates of Fees for Registration of Associations dizéns; Decree of the Cabinet of Ministers of
Ukraine N383 of 1998 on Regulations on PaymentRaids of Fees for Registration of Charities and
so on. Since their enactment the legislative teémtsssue have been subjected to a number of
amendments, including those of 2006 incorporatediew of the introduction of the single register
under the LSR.

*® Articles 81, 83-86.

49 Available in Ukrainian on <www.minjust.gov.ua/0O&88>, consulted on 20.06.2010.

50 According to the government statistics cited inéT2008 NGO Sustainability Index. For Central
and Eastern Europe and Eurasia’ (USAID), by 20@®ethwere 43,859 associations and 9,637 charities
in Ukraine.<98.76.84.6/locations/europe_eurasia/dem_gov/ngai@008/ukraine.pdf, consulted on
20.06.2010.

“*lbid, see also Explanatory Memorandum to the Draft Law Qiwic Organisations of 2008,
www.rada.gov.ua:8080/pls/zweb_n/webproc4_1?id=&pi383677, consulted on 23.06.2010;
Section 10. The Right to Freedom of Associationgliiman Rights in Ukraine — 2008. Generalised
Report of Human Rights Organisations (in Ukrainiewww.khpg.org/index.php?id=1245855455T.
Yatskiv, A Toughening Experience for NGOsy//helsinki.org.ua/en/index.php?id=1265975840>
consulted on 20.06.2010.

452 K oretskyy and Others. Ukraine, no. 40269/02, 3 April 2008.

53 Nations in Transit. 2009. <www.freedomhouse.hufjesnit2009/ukraine.pdf>, consulted on
20.06.2010; S. Stewart, NGO Development in Ukrainee the Orange Revolution, in Juliane Besters-
Dilger (ed.), Ukraine on its way to Europe. InterResults of the Orange Revolution, Peter Lang
Verlag, Frankfurt a.M. et.al. 2009, p.p. 177-194.

454 According to the Ukrainian legislation the termaisubstitute for 'official recognition' applying t
both registration and notification..

5% Informative-analytical report on results of adiig$ of the Ministry of Justice of Ukraine and its
territorial organs on issues of legalization ofzeiths’ associations and other public formation2009

as compared to 2008 (in Ukrainian)www.minjust.gov.ua/0/29689 consulted on 20.06.2010.
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engaged in such sectors as youth and children (40B&x education,
social protection and human rights (32 %5).

316. The difficulties with legalisation and, in partian] acquiring legal
personality ('registration’), as well as the indesfble limitation of
activities of all NGOs to protection of interestsits members only and
confinement of ‘local associations’ to catchmergaar of corresponding
territorial authorities were supposed to be renwedig the draft Law on
Civic Organisations submitted by the Government UKraine to its
Parliament (‘"Verhovna Rada’) on 13.11.2008. Unfately this legal text
elaborated after public debates with participattbthe NGO community
has been stuck and actually neglected by the &gisf’

Personal liability of board members, officers analfs

317. The Ukrainian legal framework does not provideday special norms on
circumstances in which an NGO's members (if anymimers of any
management body, officers and other employees dmeildeld personally
liable for its debts and other liabilities and galiions. Thus, a personal
liability towards an NGO on the part of the persansssue, if either they
culpably breached their legal obligations and cdwtsmage to it or third
parties, is subject to general principles and w@i¢worms of civil and
criminal legislation. The same applies to theirtpetion from bearing its
debts and other liabilities.

Liability for operating without legal personality being registeretf®

318. Up to the entry into force of the new Criminal Codé Ukraine on
1 September 2001 it was a criminal offence to leadassociation of
citizens which had been not legalised in the oettstisaged by law, or the
legalisation of which had been refused, or whictl haen dissolved by a
court decision, but which continued to act, as \asllto participate in the
activities of such associations within a year foilog the application of
the administrative sanction for the same offencdicke 187-8 of the
previous Criminal Code made this crime punishalyl¢hle deprivation of
liberty for a term of up to five years. The decmaisation was a correct
move because of the highly questionable propotitynaf such measure
and availability of less stringent effective legakans of securing the
legitimate interests and aims outlined in paragrapsf Article 11 of the

¢ See L. Palyvoda, S. Golota, Civil Society Orgatiimes in Ukraine. The State and Dynamics (2002-
2009): Survey Report; Kyiv: Publishing house «Kupd010, p. 8.

57 See the relevant web-page of the Verhovna RadéigiPent),
<www.rada.gov.ua:8080/pls/zweb_n/webproc4_1?id=&pf3-33677>, consulted on 23.06.2010.

See also ‘Civic organizations call on Prime Minigtekeep her promises’,
<helsinki.org.ua/en/index.php?id=1254823593>, cltedion 20.06.2010.

“8 |n view of the focus of the study that is concerméth the NGO legislation, the analysis does not
deal with offences and other contraventions (iniclgctrimes against statehood and so on) that could
be committed by any person regardless of theifiafén with an NGO seen as a component of
relevantcorpus delicti
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European Convention, as well as Articles 36 andfXhe Constitution of
Ukraine.

319. In spite of the revision of the criminal legislatjoArticle 27 of the ACA
has retained the misleading reference to a crimesponsibility for the
abovementioned actg’

320. Article 186-5 of the Code of Administrative Offerscef Ukraine enacted
in 1984 (‘the COA") proscribes leading an assamatif citizens which has
not been legalised in the order envisaged by lawthe legalisation of
which has been refused, or which has been dissdilyeal court decision,
but which continues to act, as well as participafiothe activities of such
associations. This administrative offence is puaiidd by a fine in the
amount of twenty-five to one hundred and thirtydsrthe statutory non-
taxable monthly incom&®

321. Notwithstanding the limited use of Article 186-5tbe COA?®! there are
indications of its disputably formalistic applicati Although in the
context of alleged signs of incompatibility of airaad activities of the
NGOs with the substantial restrictions envisagedhsy Constitution and
legislation of Ukraine, Article 186-5 was put intperation vis-a-vis
persons participating in actions or leading assoria dissolved or
suspended on the grounds of violation of the ‘Iatatus’ only, i.e., just
for carrying out activities outside the territorf/the region in which they
have been legalisé¥f

Sanctions for membership of an NGO generally applie

322. The Ukrainian legislation does not envisage cirdamses in which it
would be an offence (administrative or criminal) delong to an NGO
whether with or without legal personality or regasion.

Disciplinary sanctions for membership of an NGQtloa part of public officials

323. According to Article 4 of the ACA only political piges are banned from
activities in executive and judicial organs, miljtdorces, border service
and some other relevant state institutions. Thdystlid not come across
any recent account of public officials being disicied for belonging to an
NGO.

“The LCC has incorporated a general norm suggedtiaty those violating this law are held
responsible according to the legislation of UkrgiAgicle 25)

450 Approximately 42 and 200 EUR respectively

“*The only reported recent occasion concerned itdicaion in 2007 against the leadership of the
Bakhchisaray district organisation of the EurasMouth Union. According to the cited official
accounts of the Ministry of Justice of Ukraine, aisivities had been suspended and the organisation
was formally dissolved due to the violation of ‘tesrritorial status’. See ‘The Ministry of Justites
liquidated the Bakhchisaray District Organizatiorf the EYU [Eurasian Youth Union],
<www.khpg.org.ua/ru/index.php?id=1193235085>, ctirguon 20.06.2010.

%2 On sanctions applicable to NGOs and respectivetipeasee below.
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Penalties following involuntary dissolution

324. There are no provisions in the Ukrainian legisiattbat would make it
possible to impose any penalties (administrative] or criminal) and
disqualifications on persons solely due to thefiliafion with either the
highest governing body or a management body of @® Nhat has been
involuntarily dissolved®?

Specific penalties

325. Neither primary nor secondary legislation of Ukeaiaobliges NGOs to
keep a record of addresses or other details of thembers or submit
reports to any public authority on their activitigsd, therefore, there are
no specific penalties for a failure to do so.

326. There is no general requirement for an NGO to sgghroval from a
public authority for any of its proposed activitiagless their particular
types are subject to relevant licensing, notifmatrequirement or other
measures equally applicable to other entities.

327. Public associations are obliged to present redudancial reports to the
tax authorities that are of the same nature agthomitted by other legal
persong'®® Besides that, charities are subject to rules atigifor a control
over their financial status and relevant privile§f8sDue to absence of
specific sanctions or accounts of discriminatioraiagt NGOs in this
respect, these arrangements did not raise angplarticoncerné®®

328. At the same time, the secondary legislation andtipe@have expanded the
provisions of the ACA and the LCC related to sfieattion of statutory
provisiond®”. Registered NGOs and legalised associations aadtiel
are required respectively to seek an approval faor ta notify changes to
their statutes, configuration of central statuterngans and some other
basic aspects of their internal governance andtsires. Thus, based on
paragraph 3 of the Regulations on Legalisation thleguld register or

“%3As suggested above, members of an NGO, its ledgeasidl officers are subject to administrative
responsibility under Article 186-5 of the Code ofirAinistrative Offences, which is related to
continuation of activities of dissolved associatioBesides that they are subject to general ptesip
and norms providing for criminal, administrativeaivil liability.

% Articles 24-26 of the ACA.

“%5 Articles 14 and 24 of the LCC.

%% According to paragraph 2 of Article 38 of the L&Regal person can be involuntarily dissolved in
case of a failure to submit tax declarations oatficial accounts within the period of one year. NGO-
related difficulties in this area concern the regison procedures, acquisition of ‘non-profit’ sts for
charities, obligation to comply with the statutoagtivities that are not properly defined by the
legislation etc. See S. Kuts, L. Palyvoda, Civit®ty in Ukraine: “Driving engine or spare wheet fo
Change?”, CIVICUS Civil Society Index Report for Mdine, Kyiv 2006, Center for
Philanthropy/Counterpart Creative Center, p. 50.

7 Articles 15 and 17 and Article 8 respectively.
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notify through their statutes membership rulesaf), financial sources
and the whole range of other key components ofr tlstatutory

frameworks*©8

329. It is indicative that according to the MethodolagicGuidelines on
Execution by the Ministry of Justice and its Temial Organs of Legally
Prescribed Controlling Powers in the Sphere of \Atgti of Public
Organisations (‘the GEC"), failures to comply witle above-mentioned
requirements -which go beyond those in the leg@iat are also treated as
breaching the more limited requirements of the laarscerned®®

330. The range of legal sanctions applicable to NGQiefied by Articles 28-
32 of the ACA. It includes a formal warniif! fine; temporary suspension
of particular activities of an NGO, temporary susgien of all its
activities; involuntary dissolution (liquidatior{*§*

331. It should be mentioned that while specifying th&®k can be fined for
‘grave or systematic transgressions’ Article 30doet provide for their
amounts'’?

332. All the sanctions (except of a warning that is exbby the legalising body)
are subject to a court decision.

333. Although the ACA™ and other relevant legislative texts, as well fes t
Methodological Explanatory Note on Limitations onre@tion and
Activities of Citizens Associations of the Ministof Justice of Ukrairfé*
do reiterate the constitutional (substantial) restms on freedom of
association, in parallel they operate with suchraefinite concept as ‘a
violation of the legislation®”> The European Court has criticised this

ambiguity in the context of NGO registration. Howewvthis assessment is

fully valid for their continued operation and pdseisanctioning’®

334. Indeed, the approach does not provide clear digimbetween substantial
breaches and formal inessential discrepancies.crbates a possibility for
an arbitrary application of the law and sanctioigr these reasons the
legal norms at issue do not meet the lawfulnessdatal under Article 11

“%8 See paragraph 19 of Recommendation CM/Rec(200@)idtrelevant provisions of the Explanatory
Memorandum to it. Those establishing or belongmdNGOs (as well as those responsible for their
direction in the case of non-membership-based kddiee free to specify additional matters in their
statutes but they should not normally be underaiigiation to do so.

%9 Available in Ukrainian on <www.minjust.gov.ua/@/17#21>, consulted on 25.06.2010.

*°Tg be distinguished from a recommendation to fgetbreach. See below.

“"1 The key sanctions and practice of their applicatice commented below.

“72 Article 186-5 of the COA applies to natural personly. See above.

*31n Articles 4, 27-32.

474 <www.minjust.gov.ua/0/11717#21>, consulted on 85010.

*"> Some of these provisions use the terms ‘transigrésand ‘illegal activities’. Paragraph 2 of Arkic

38 of the LSR operates with a slightly differentrding, namely ‘activities that contradict statutory
documents’. It is indicative that this norm diffatites that from the notion of ‘legally proscribed
activities. See also relevant comments suggestétefun this text.

“’® Their list meets the outline of legitimate aimsdarporated in Article 11(2) of the European
Convention. See paragraphs 57-73 above..
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335.

of the European Convention. Moreover, in combimatizvith the
guestionable territorial and other unsubstantiahithtions of public
associations’ activities it seriously increases ateptial for
disproportionate interference with the exercisehef right to freedom of
association.

The restrictive application of Articles 3, 8 and @the ACA that have
been interpreted and applied in practice as noimgirlg the scope of
NGO activities to protection of lawful interestsitd members can serve as
one more example of th&t’

Warnings and opportunities for rectification

336.

337.

Conversely, there is a system that allows for fieation of violations

identified in the course of examination of lawfudseof NGOs’ activities.
The GEC commands that an examining body is obligettaw up an act,
and where necessary, incorporate a chart of detim@e with remarks and
recommendations made to the NGO concerned andftames for their

implementation. This kind of procedure does notstitute a sanction. It is
reported that in 2009 the Ministry of justice of rdine (its territorial

structures) applied this procedure against 1400ipabsociationé’®

Furthermore, according to Article 29 of the ACA tredevant legalising
organ is entitled to penalise the NGO concernedsbying an official
written warning. The norm indicates that this samctan be applied only
for violations that do not require other forms eingshment envisaged by
the ACA. The Ministry of Justice reported that 08 it carried out 9,000
examinations and issued 572 warnifigs.

Temporary suspension of an NGO's activities

338.

With one more reference to the vaguely defined ephof “illegal
activities of citizens’ association§® the Ukrainian legal framework
makes it possible to suspend either specific kioldactivities or all of
them of a particular NGO for a three months petlwt can be prolonged
up to six months.

477 |t was reported that in 2006 the Ministry of Jostbf Ukraine issued on these grounds an official
warning to the ‘National Committee for Combatingr@ption’, a pan-Ukrainian NGO, which had
aired critical information on abuses in consumersons and intended to represent interests of their
members. <www.khpg.org.ua/ru/index.php?id=116532%7 consulted on 21.06.2010.

“"8 |nformative-analytical report on results of adie$ of the Ministry of Justice of Ukraine and its
territorial organs on issues of legalization ofzeihs’ associations and other public formation2009

as compared to 2008 (in Ukrainian)www.minjust.gov.ua/0/29689 consulted on 20.06.2010.

"9 bid. See also the comments on the case of ‘Nationairitiee for Combating Corruption’ referred

to above.

80 On uncertainty of the legal construction at issee comments above. Its deficiency becomes even
more obvious in comparison with the wording (‘sysétic or grave transgressions’) used for defining
the grounds for fining an NGO.
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339. Although Article 31 of the ACA suggests an illusiva (non-exhaustive)
list of specific types of activities that can besgended® the norm could
benefit from a clear requirement that these meassheuld be used to an
extent that is no greater than would be necessaagdress the violation.

340. Any suspension measure can be lifted by the cbatthas ordered it upon
a motion of the NGO concerned.

Grounds for involuntary dissolution

341. The involuntary dissolution of an NGO - other thfan bankruptcy — is
envisaged by Article 32 of the ACA. It can be apglfor a violation of the
substantial restrictions on freedom of associatiotiined in its Article 4,
which in its turn echoes Article 37 of the Condtdn. Besides that, the
norm specifies that it can be used in case of diramation of illegal
activities after other penalties applied to the NB®

342. Notwithstanding the actual ban on immediate digsmiuof an NGO for
reasons other than the specified anti-constitutiangvities, it is rendered
less effective due to the discussed ambiguity @f ldgal framework
developed in this regaf§®

Offences that can be committed just by foreign NGOs

343. There are no offences prescribed by law that cdy loe committed by
foreign NGOs or persons working on their behalkraine.

Other areas of concern

344. As regards other areas of concern about the sasdimowhich NGOs can
be exposed in Ukraine, it should be mentioned thatACA does not
specify a procedural framework applicable to tivaposition by courts.

Conclusions

345. In the light of the preceding discussion, the Ukian legal framework can
be seen to provide a range of sanctions for NG@sir founders,
management, members or those otherwise involvelein activities and
work that is formally appropriate. However, its quatibility with the
requirements of a pluralist democratic societyusgiioned by the grounds

81 The list includes manifestations and other pulelients, publishing, banking transactions and
operations with its material assets.

“82 |n addition to the dissolution of the Bakhchisadistrict organisation of the Eurasian Youth Union
(see above), there were reports of this measuilédpp its Kharkiv subdivision, as well as sombeat
NGOs. <www.khpg.org.ua/en/index.php?id=119316280donsulted on 25.06. 2010.

83 See above.
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for the use of these sanctions that lack clarity aonsistency in their
application. Along with some discordant restricioon activities of
NGOs, these shortcomings risk undermining inteomai expectations for
an enabling environment for the creation and cometihoperation of NGOs
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IV CONCLUSIONS AND RECOMMENDATIONS

346.

347.

348.

349.

350.

351.

352.

353.

354.

355.

356.

This analysis only provides an overview of the posiin the countries in
respect of which the questionnaire was answeredcanainly does not
provide a deep enough appreciation of how formigsrwork in practice.
Moreover it is not in a position to confirm the acacy of the information
provided by the respondents.

Nonetheless a number of problems do seem to enresgene countries.

Firstly board members can be held liable for orekpected to guarantee
the debts and obligations of NGOs having legal qmeabty in
circumstances that are not compatible with thetgssuch personality to
the NGOs concerned.

Secondly persons belonging to or organising or i@pdting in the

activities of an NGO are sometimes subjected tmio@l liability merely

on account of the fact that the NGO has no legedquality or has yet to
be registered or otherwise recognised.

Thirdly the restrictions on members of the armeadde and the police and
on public officials becoming members of NGOs amnstimes wider than

is really necessary to protect the integrity ofitlp®sition or to maintain

public confidence in their impartiality and integrand thus sanctions for
membership of NGOs are being unjustifiably appt@duch persons.

Fourthly the regulatory requirements for NGOs anme&times greater than
needed to protect legitimate public interests, ilgdo the unjustified
imposition of sanctions on them when such requirgmare not observed.

Fifthly NGOs are not always given a sufficient ogpaity to comply with
admissible regulatory requirements before sanctawasmposed on them
or their members, officers and staff.

Sixthly the grounds for prohibiting or dissolving &GO sometimes lack
sufficient precision or are applied without eithadequate evidence
establishing their existence or appropriate redardthe principle of
proportionality.

These are all matters which merit continued scyubat the following
measures seem necessary to improve the presettaitu

Firstly it should be ensured that the grant of lggasonality to an NGO
protects its founders, members, officers and $tafh any liability for its

debts and obligations except where these are Wirettributable to
misconduct or neglect of duties by them.

Secondly no sanction should be applied by virtuepsy of the NGO to

which a person belongs or in whose activities hahe participates not
having legal personality or being registered oeothse recognised.
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357.

358.

359.

360.

361.

Thirdly restrictions on members of the armed foraed the police and on
public officials belonging to NGOs should be revezlvand eliminated
where they are not necessary to protect the inyegfitheir position or to

maintain public confidence in their impartialitycamtegrity.

Fourthly the regulatory requirements for NGOs sHooé reviewed and
limited to ones that serve legitimate public ingése

Fifthly NGOs should be given an adequate opponutat comply with
regulatory requirements before sanctions are intpase them or their
members, officers and staff unless the nature ehtin-compliance is not
capable of being rectified.

Sixthly the grounds for prohibiting or dissolving &GO should always

be framed in precise terms and courts should suligedhe strictest

scrutiny both the evidence that such grounds @xdtthe need for such a
measure.

Finally, the organs of the Council of Europe nemdniake stronger efforts
to raise awareness throughout Europe of RecommendaM/Rec(2007)

14, particularly through promoting its widespreagsdmination and
supporting presentations to, and training actisifier, NGOs and public
authorities.
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ANNEX 1

** * ** COMFEREMCE OF NG
OF THE COUNCIL OF EUsOpE
INGOROING *
* * COMFERERCE DES OING DIl
* * .* COMSEIL DE LTUROPL

OING Conf/Exp (2008) 1

Termsof reference

EXPERT COUNCIL ON NGO LAW

Adopted at the meeting of the Conference of INGOson 22 January 2008
Background

The initiative for the creation of the Expert Coilran NGO Law goes back to the
first Regional NGO Congress organised by the Cenfez of INGOs on 24-26 March
2006 in Warsaw which proposed “the creation of &peet council to evaluate the
conformity of national NGO and other relevant léagion and its application with

Council of Europe standards and European pradtiG®s could pool their resources
and co-operate with the Conference of INGOs andGbancil of Europe to this

effect.”

The Expert Council is an initiative by NGOs for N&@ all Council of Europe
member States and Belarus.

The Conference of INGOs decided on 6 October 26G6ke the lead in the creation
of the Expert Council.

The Expert Council operates under the authoritthef Conference of INGOs of the
Council of Europe.

The creation of the Expert Council on NGO Law gif@®w-up to both the Warsaw
Declaration, adopted at the Third Summit of HeatdState and Government of the
Council of Europe member States on 16-17 May 2@@kch stated that “democracy
and good governance can only be achieved throwghdtive involvement of citizens
and civil society”, and Recommendation CM/Rec(2Qd7pn the legal status of
NGOs.

The Expert Council on NGO Law relates to the impdatation of project

2006/DGAP/943 “Relations with INGOs” of the Progmaen of Activities of the
Council of Europe.
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Mandate

The Expert Council aims to contribute to the c@abf an enabling environment for
NGOs throughout Europe by examining national NG® &nd its implementation
and promoting its compatibility with Council of Eape standards and European good
practice.

Activities
To achieve its aim, the Expert Council:

- Monitors the legal and regulatory framework ur&pean countries, as well as
the administrative and judicial practices in themmjch affect the status and
operation of NGOs,

- Identifies both matters of concern and exampfegood practice,

- Provides advice on how to bring national law agmdctice into line with
Council of Europe standards and European goodipeac

- Proposes ways in which Council of Europe statslaould be developed,

- Encourages and supports NGOs to work togetheissues concerning the
NGO legislation and its implementation and

- Reports on its activities, its findings and it®posals with regard to Council
of Europe standards and European good practice.

The Expert Council pursues a thematic approach wathpard to all European
countries. It deals in particular with issues addeel in Recommendation
CM/Rec(2007)14 on the legal status of NGOs. Whensiciered appropriate, the
Expert Council may prepare reports on problems mirgyin a particular country for
the attention of the Conference of INGOs.

The Conference of INGOs or groups of NGOs can risfres to the Expert Council,
which can also take up issues on its own initiatikereceives information from
NGOs, States, the Council of Europe and othergotgrnmental institutions. It can
carry out its own research.

The Expert Council complements the Council of Eetsm@ssistance to governments
on matters pertaining to NGO legislation such asptovision of legislative expertise

and assistance activities on drafting or refornigO legislation. It therefore works

in liaison with relevant Council of Europe bodiewlaervices.

The Expert Council holds annual meetings and itmbers co-operate throughout the
year by electronic means of communication.
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Reporting

The Expert Council presents an annual report toGbaference of INGOs on its
work. If need be, it may submit ad hoc reports aiters of particular urgency to the
Conference of INGOs. The reports will contain reaoendations for action by the
Conference of INGOs.

Follow-up

The Conference of INGOs decides on the follow-uppéogiven to the reports of the
Expert Council. It publishes the reports, ensufesrtdissemination to NGOs and

relevant Council of Europe, national and intergaweental bodies. It monitors the
implementation of the Expert Council's recommerufeti

Member ship
The Expert Council is composed as follows:

President

- Co-ordinator

- Three member

- Ad hoc members

All members act in their personal capacity.

A representative of the Secretariat General of Gloeincil of Europe attends the
meetings of the Expert Council.

Members of the Expert Council have all or mosthef following qualifications:
- Legal expertise in NGO law (including the regalgt framework), other
relevant laws (such as tax legislation), admiatste and judicial practices

affecting the status and operation of NGOs andarunghts,

- NGO experience at national and internationakleincluding experience in
managing a NGO and NGO networks,

- Knowledge of European standards and good practice

- Experience with the issues at stake in more timenEuropean country,

- Availability and

- Proficiency in English.

The Conference of INGOs appoints the PresidenhefBxpert Council for a three-

year term. The co-ordinator and the other memhbersgpointed by the Bureau of the

94



Conference of INGOs for a three-year term. The BEx@®uncil appoints ad hoc
members who are specialised on issues under ex@omnfor a one-year term,
renewable.

Financial aspects

The budget of the Conference of INGOs (which isesally funded by the Council

of Europe) bears the travel and subsistence expdnsall members attending the
meetings of the Expert Council and the cost of kregpert fees for the written

contributions of the members.

The co-ordinator has a consultant contract.

Evaluation

The Expert Council's operation will be reviewed twg Conference of INGOs in its

third year of functioning with a view to determiginwhether the creation of a
permanent structure is necessary.
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ANNEX 2

Recommendation CM/Rec(2007)14
of the Committee of Ministersto member states
on thelegal status of non-gover nmental organisationsin Europe

(Adopted by the Committee of Ministers on 10 Oct@be7
at the 1006th meeting of the Ministers’ Deputies)

The Committee of Ministers, under the terms of @etil5b of the Statute of the
Council of Europe,

Considering that the aim of the Council of Européoi achieve greater unity between
its members and that this aim may be pursued tihrthugadoption of common rules;

Aware of the essential contribution made by nonegomental organisations (NGOSs)
to the development and realisation of democracy lamghan rights, in particular
through the promotion of public awareness, paritgn in public life and securing
the transparency and accountability of public auties, and of the equally important
contribution of NGOs to the cultural life and sdciaell-being of democratic

societies;

Taking into consideration the invaluable contribatialso made by NGOs to the
achievement of the aims and principles of the UWhidations Charter and of the
Statute of the Council of Europe;

Having regard to the Declaration and Action Plaopa€eld at the Third Summit of
Heads of State and Government of the Council obpei(Warsaw, 16-17 May 2005);

Noting that the contributions of NGOs are madeugfoan extremely diverse body of
activities which can range from acting as a vehide communication between
different segments of society and public authajtidrough the advocacy of changes
in law and public policy, the provision of assistario those in need, the elaboration
of technical and professional standards, the mongoof compliance with existing
obligations under national and international lamnd an to the provision of a means of
personal fulfilment and of pursuing, promoting atefending interests shared with
others;

Bearing in mind that the existence of many NGOa manifestation of the right of
their members to freedom of association under krtid of the Convention for the
Protection of Human Rights and Fundamental Freedamdsof their host country’s
adherence to principles of democratic pluralism;

Having regard to Article 5 of the European Socilb@er (revised) (ETS No. 163),
Articles 3, 7 and 8 of the Framework Convention foe Protection of National
Minorities (ETS No. 157) and Article 3 of the Comtien on the Participation of
Foreigners in Public Life at Local Level (ETS Nd@4);
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Recognising that the operation of NGOs entailsarsibilities as well as rights;

Considering that the best means of ensuring ethiegponsible conduct by NGOs is
to promote self-regulation;

Taking into consideration the case law of the EaaspCourt of Human Rights and
the views of United Nations human rights treatyibsd

Taking into account the Declaration on the Righd &esponsibility of Individuals,
Groups and Organs of Society to Promote and Prdikdversally Recognized
Human Rights and Fundamental Freedoms, United h&tiGeneral Assembly
Resolution A/IRES/53/144;

Drawing upon the Fundamental Principles on the uStaif Non-Governmental
Organisations in Europe;

Having regard to the European Convention on theo&aton of the Legal
Personality of International Non-Governmental Oigations (ETS No. 124)
(hereinafter Convention No. 124) and to the deditglof enlarging the number of its
contracting parties;

Recommends that the governments of member states:

— be guided in their legislation, policies and picc by the minimum standards set
out in this recommendation;

— take account of these standards in monitoringtinemitments they have made;

— ensure that this recommendation and the accormpaixplanatory Memorandum
are translated and disseminated as widely as pessibNGOs and the public in
general, as well as to parliamentarians, relevatlip authorities and educational
institutions, and used for the training of offical

l. Basic principles

1. For the purpose of this recommendation, NGOsvahentary self-governing
bodies or organisations established to pursue #sz=ngéially non-profit-making
objectives of their founders or members. They domdude political parties.

2. NGOs encompass bodies or organisations estadlistoth by individual
persons (natural or legal) and by groups of suctsgms. They can be either
membership or non-membership based.

3. NGOs can be either informal bodies or orgarosatior ones which have legal
personality.

4. NGOs can be national or international in themposition and sphere of
operation.
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5. NGOs should enjoy the right to freedom of expi@s and all other
universally and regionally guaranteed rights aeeédioms applicable to them.

6. NGOs should not be subject to direction by pualithorities.

7. NGOs with legal personality should have the saapacities as are generally
enjoyed by other legal persons and should be sutgethe administrative, civil and
criminal law obligations and sanctions generallglegable to those legal persons.

8. The legal and fiscal framework applicable to NGGghould encourage their
establishment and continued operation.

9. NGOs should not distribute any profits which htigrise from their activities
to their members or founders but can use themhtpursuit of their objectives.

10.  Acts or omissions by public authorities affegtan NGO should be subject to
administrative review and be open to challengelgyNGO in an independent and
impartial court with full jurisdiction.

. Objectives

11. NGOs should be free to pursue their objectiygsvided that both the
objectives and the means employed are consistetit the requirements of a
democratic society.

12. NGOs should be free to undertake researchatidacand advocacy on issues
of public debate, regardless of whether the positiaken is in accord with
government policy or requires a change in the law.

13. NGOs should be free to support a particuladickte or party in an election
or a referendum provided that they are transpanedéclaring their motivation. Any
such support should also be subject to legislatiorthe funding of elections and
political parties.

14. NGOs should be free to engage in any lawfulnesoc, business or
commercial activities in order to support their -fatprofit activities without any
special authorisation being required, but subjectahy licensing or regulatory
requirements generally applicable to the activitiescerned.

15. NGOs should be free to pursue their objectitteeugh membership of

associations, federations and confederations of #&G@hether national or
international.
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I1. Formation and membership

A. Establishment

16.  Any person, be it legal or natural, nationahon-national, or group of such
persons, should be free to establish an NGO antheancase of non-membership-
based NGOs, should be able to do so by way obgifiequest.

17.  Two or more persons should be able to establislembership-based NGO
but a higher number can be required where legalopaitity is to be acquired, so long
as this number is not set at a level that discaga&gtablishment.

B. Statutes

18. NGOs with legal personality should normally &astatutes, comprising the
constitutive instrument or instrument of incorpaat and, where applicable, any
other document setting out the conditions undecivkiey operate.

19.  The statutes of an NGO with legal personahityutd generally specify:

its name,;

its objectives;

its powers;

the highest governing body;

the frequency of meetings of this body;

the procedure by which such meetings are to besrwd,

the way in which this body is to approve finan@atl other reports;

the procedure for changing the statutes and disgpthe organisation or
merging it with another NGO.

S@~ooo0oTp

20. The highest governing body of a membershipsad&O should be the
membership and its agreement should be requiredrfpchange in the statutes. For
other NGOs the highest governing body should betieespecified in the statutes.

C. Membership

21. No person should be required by law or otherwmsmpelled to join an NGO,
other than a body or organisation established Wwyttaregulate a profession in those
states which treat such an entity as an NGO.

22.  The ability of any person, be it natural ordegational or non-national, to
join membership-based NGOs should not be undulyictsd by law and, subject to
the prohibition on unjustified discrimination, shdlwbe determined primarily by the
statutes of the NGOs concerned.
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23. Members of NGOs should be protected from expulsontrary to their
statutes.

24. Persons belonging to an NGO should not be sutjeany sanction because of
their membership. This should not preclude such besship being found
incompatible with a particular position or employrhe

25. Membership-based NGOs should be free to allommembers to participate
in their activities.

V. Legal personality
A. General

26. The legal personality of NGOs should be clediktinct from that of their
members or founders.

27.  An NGO created through the merger of two oremMdGOs should succeed to
their rights and liabilities.

B. Acquisition of legal personality

28.  The rules governing the acquisition of legaispeality should, where this is
not an automatic consequence of the establishniemt NGO, be objectively framed
and should not be subject to the exercise of adigmetion by the relevant authority.

29.  The rules for acquiring legal personality skobé widely published and the
process involved should be easy to understandatrsiys

30. Persons can be disqualified from forming NGOi$h wegal personality
following a conviction for an offence that has dersiwated that they are unfit to form
one. Such a disqualification should be proportienatscope and duration.

31. Applications in respect of membership-based NGBGould only entail the
filing of their statutes, their addresses and thenes of their founders, directors,
officers and legal representatives. In the caseoofmembership-based NGOs there
can also be a requirement of proof that the firlnmeans to accomplish their
objectives are available.

32. Legal personality for membership-based NGOsilshonly be sought after a
resolution approving this step has been passednbgeting to which all the members
had been invited.

33. Fees can be charged for an application forl lpgesonality but they should
not be set at a level that discourages applications

34. Legal personality should only be refused wheeye has been a failure to

submit all the clearly prescribed documents reagiliee name has been used that is
patently misleading or is not adequately distingaide from that of an existing
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natural or legal person in the state concernederetis an objective in the statutes
which is clearly inconsistent with the requiremeurite. democratic society.

35.  Any evaluation of the acceptability of the albjees of NGOs seeking legal
personality should be well informed and respedaifuithe notion of political pluralism.
It should not be driven by prejudices.

36.  The body responsible for granting legal perBgnshould act independently
and impartially in its decision making. Such a bodigould have sufficient,
appropriately qualified staff for the performandets functions.

37. A reasonable time limit should be prescribedtééing a decision to grant or
refuse legal personality.

38. All decisions should be communicated to thdieppt and any refusal should
include written reasons and be subject to appeah tiodependent and impartial court.

39. Decisions on qualification for financial or ethbenefits to be accorded to an
NGO should be taken independently from those camckmwith its acquisition of
legal personality and preferably by a differentyaod

40. A record of the grant of legal personality t&®s, where this is not an
automatic consequence of the establishment of a®,NBGould be readily accessible
to the public.

41. NGOs should not be required to renew theirll@gasonality on a periodic
basis.

C. Branches; changesto statutes

42. NGOs should not require any authorisation t@mb#ish branches, whether
within the country or (subject to paragraph 45 wglabroad.

43. NGOs should not require approval by a publithauty for a subsequent
change in their statutes, unless this affects thesine or objectives. The grant of such
approval should be governed by the same procesator the acquisition of legal
personality but such a change should not entaiNtG® concerned being required to
establish itself as a new entity. There can becairement to notify the relevant
authority of other amendments to their statutesreethese can come into effect.

D. Termination of legal personality
44. The legal personality of NGOs can only be teated pursuant to the
voluntary act of their members — or in the casa@i-membership-based NGOs, its

governing body — or in the event of bankruptcy, lgmged inactivity or serious
misconduct.
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E. Foreign NGOs

45, Without prejudice to applicability of the atés laid down in Convention No.
124 for those states that have ratified that cotieenforeign NGOs can be required
to obtain approval, in a manner consistent withgtavisions of paragraphs 28 to 31
and 33 to 39 above, to operate in the host coumtrgy should not have to establish a
new and separate entity for this purpose. Apprtvaperate can only be withdrawn
in the event of bankruptcy, prolonged inactivityserious misconduct.

V. Management

46. The persons responsible for the management evhbrarship-based NGOs
should be elected or designated by the highestrgmge body or by an organ to
which it has delegated this task. The managemenbpfmembership-based NGOs
should be appointed in accordance with their statut

47. NGOs should ensure that their management aridiai®making bodies are in
accordance with their statutes but they are otlserwiree to determine the
arrangements for pursuing their objectives. Inipaldr, NGOs should not need any
authorisation from a public authority in order tbaage their internal structure or
rules.

48. The appointment, election or replacement oficef§, and, subject to
paragraphs 22 and 23 above, the admission or ésclus members should be a
matter for the NGOs concerned. Persons may, howkeatisqualified from acting as
an officer of an NGO following conviction for anfefce that has demonstrated that
they are unfit for such responsibilities. Such sqdalification should be proportionate
in scope and duration.

49, NGOs should not be subject to any specifictitron on non-nationals being
on their management or staff.

VI. Fundraising, property and public support

A. Fundraising

50. NGOs should be free to solicit and receive fingd- cash or in-kind donations
— not only from public bodies in their own statet klalso from institutional or
individual donors, another state or multilaterabmages, subject only to the laws
generally applicable to customs, foreign exchamgkeraoney laundering and those on
the funding of elections and political parties.

B. Property

51. NGOs with legal personality should have acte$mnking facilities.
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52. NGOs with legal personality should be ableue ®r the redress of any harm
caused to their property.

53. NGOs with legal personality can be requiredatd on independent advice
when selling or acquiring any land, premises oepthajor assets where they receive
any form of public support.

54. NGOs with legal personality should not utiligeperty acquired on a tax-
exempt basis for a non-tax-exempt purpose.

55. NGOs with legal personality can use their prope pay their staff and can
also reimburse all staff and volunteers actinghmirtbehalf for reasonable expenses
thereby incurred.

56. NGOs with legal personality can designate acessnr to receive their

property in the event of their termination, butyoalfter their liabilities have been

cleared and any rights of donors to repayment lees honoured. However, in the
event of no successor being designated or the NGZecned having recently

benefited from public funding or other form of sopp it can be required that the

property either be transferred to another NGO galleperson that most nearly
conforms to its objectives or be applied towardsritby the state. Moreover the state
can be the successor where either the objectivéseomeans used by the NGO to
achieve those objectives have been found to benisztble.

C. Public support

57. NGOs should be assisted in the pursuit of tbbjectives through public
funding and other forms of support, such as examgtiom income and other taxes
or duties on membership fees, funds and goodsvest&éiom donors or governmental
and international agencies, income from investmentsit, royalties, economic
activities and property transactions, as well asemives for donations through
income tax deductions or credits.

58.  Any form of public support for NGOs should bevgrned by clear and
objective criteria.

59. The nature and beneficiaries of the activitinadertaken by an NGO can be
relevant considerations in deciding whether or twogrant it any form of public
support.

60. The grant of public support can also be coetmgn an NGO falling into a
particular category or regime defined by law orihg\a particular legal form.

61. A material change in the statutes or activibésan NGO can lead to the
alteration or termination of any grant of publipport.
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VII.  Accountability

A. Transparency

62. NGOs which have been granted any form of pudligport can be required
each year to submit reports on their accounts anovarview of their activities to a
designated supervising body.

63. NGOs which have been granted any form of pulfport can be required to
make known the proportion of their funds used tordraising and administration.

64.  All reporting should be subject to a duty tespect the rights of donors,
beneficiaries and staff, as well as the right tootguet legitimate business
confidentiality.

65. NGOs which have been granted any form of pumport can be required to
have their accounts audited by an institution orsge independent of their
management.

66. Foreign NGOs should be subject to the requingésnen paragraphs 62 to 65
above only in respect of their activities in theshoountry.

B. Supervision

67. The activities of NGOs should be presumed tdabdul in the absence of
contrary evidence.

68. NGOs can be required to submit their booksordc and activities to
inspection by a supervising agency where therebleas a failure to comply with
reporting requirements or where there are reasermgolunds to suspect that serious
breaches of the law have occurred or are imminent.

69. NGOs should not be subject to search and seimithout objective grounds
for taking such measures and appropriate judicitiaisation.

70. No external intervention in the running of NGSwuld take place unless a
serious breach of the legal requirements applicabMGOs has been established or is
reasonably believed to be imminent.

71. NGOs should generally be able to request sggpermf any administrative
measure taken in respect of them. Refusal of aesdqior suspension should be
subject to prompt judicial challenge.

72. In most instances, the appropriate sanctiomsg&GOs for breach of the
legal requirements applicable to them (includingsth concerning the acquisition of
legal personality) should merely be the requiremenectify their affairs and/or the
imposition of an administrative, civibr criminal penalty on them and/or any
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individuals directly responsible. Penalties shobé&lbased on the law in force and
observe the principle of proportionality.

73. Foreign NGOs should be subject to the provssion paragraphs 68 to 72
above only in respect of their activities in theshocountry.

74. The termination of an NGO or, in the case @draign NGO, the withdrawal
of its approval to operate should only be ordergad lbourt where there is compelling
evidence that the grounds specified in paragraghamntl 45 above have been met.
Such an order should be subject to prompt appeal.

C. Liability

75. The officers, directors and staff of an NGOhwigal personality should not
be personally liable for its debts, liabilities aobligations. However, they can be
made liable to the NGO, third parties or all ofrthéor professional misconduct or
neglect of duties.

VIIl.  Participation in decision making

76. Governmental and quasi-governmental mecharasral levels should ensure
the effective participation of NGOs without dischmation in dialogue and
consultation on public policy objectives and demisi. Such participation should
ensure the free expression of the diversity of Eempinions as to the functioning
of society. This participation and co-operation wbobe facilitated by ensuring
appropriate disclosure or access to official infation.

77. NGOs should be consulted during the draftingpoimary and secondary
legislation which affects their status, financingspheres of operation.
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ANNEX 3

DEVELOPMENTSIN STANDARDSAND CASE LAW

1.

There have been several developments of notergladi both standards and
case law relevant to the mandate of the Expert €ibsimce 30 August 2009,
the cut-off date for its previous Annual Report.

Standards

There are two developments in the Council of Eur@oscerned with
standards.

Firstly, the Council of Europe adopted the AddiabRrotocol to the European
Charter of Local Self-Government on the right totiggpate in the affairs of a
local authority®. The right to participate is defined as "the rightseek to
determine or to influence the exercise of a loaatharity's powers and
responsibilities®®, which is envisaged as applying to any persorrougand
so would cover NGOs. Of particular note is the gdtiion to take all such
measures as are necessary to give effect to thetagarticipate in the affairs
of a local authorit§?®. These should include empowering local authorities
enable, promote and facilitate the exercise ofrigiiet to participate set out in
this Protocol and (b) securing the establishnantprocedures for both
involving people such as consultative processesgarndg access to official
documents.

Secondly a Code of Good Practice for Civil Paratipn in the Decision-
making Process designed to facilitate the actwitief civil society
organisations was adopted on 1 October 2009 byCiwencil of Europe's
Conference of INGJ4'. The Code draws upon practical experiences from
various countries in Europe concerning relationsvben NGOs and the
authorities, which are based on a principle of petelence, transparency and
trust. Examples of good practices and tried-antktemethods for facilitating
these relations have therefore been analysed andusen an operational
document. The Code of Practice chimes well with Huwoption of the
Additional Protocol just noted, although it appltesall public authorities and
not just those operating at the local level.

CaseLaw

The European Court has delivered judgments dealwith effective
compulsion to belong to an NGO, the refusal of segtior’®®, interference

“84 CETS No. 207. The Additional Protocol requiresheigtifications in order to enter into force and
has so far been ratified by Hungary, Norway and dame

“85 Article 1(2).

“86 Article 2(1).

87 CONF/PLE(2009)CODE1

88 A subject covered in the First Annual Report.
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with internal managemefit and the decision to dissolve. It has also made
reference for the first time to Recommendation C&/R007)14 inTebieti
Mihafize Cemiyyeti and Israfilov v. Azerbaff#hand in the same case it

underlined the importance of the role of civil sigj stating that:
While in the context of Article 11 the Court hageof referred to the essential
role played by political parties in ensuring plisal and democracy,
associations formed for other purposes are alsoortapt to the proper
functioning of democracy. For pluralism is alsolban the genuine recognition
of, and respect for, diversity and the dynamicswfural traditions, ethnic and
cultural identities, religious beliefs, artistigtekary and socio-economic ideas
and concepts. The harmonious interaction of persmts groups with varied
identities is essential for achieving social cobesit is only natural that, where
a civil society functions in a healthy manner, gagticipation of citizens in the
democratic process is to a large extent achievedudin belonging to
associations in which they may integrate with eatifer and pursue common

objectives collectively 9

Membership

6.

An obligation to belong to an NGO is generally imgmatible with the right to
freedom of association but there can be a requimeeejoin a professional
association as part of the regulatory control at fprofession so long as there
is no restriction on the members setting up thein NGO in addition to the
one which they are obliged to j6fA

The case o¥/6rdur Olafsson v. Icelartd® shows that this aspect of freedom of
association is relevant even when there is no hoteenbership but there is a
compulsion to provide support for an NGO to whiate adoes not wish to
belong. It concerned an employer in the buildingg@eand a member of the
Master Builders’ Association who was under a statubbligation to make a
contribution to the Federation of Icelandic Indiestr(“the FII”), a private
organisation with between 1,100 and 1,200 memMUd#rpwgh he (like his
Association) was not a member and was not obligegit. The obligation
arose from the levy imposed by the Industry Chakge No. 134/1993 on
almost all industrial activities in Iceland whictagito be transferred to the FlI
and used for industrial development.

The European Court found that the statutory olibgabn the applicant to

make a financial contribution to the FIl that wad of his own choosing and
which advocated policies — such as accession t&tinepean Union — which

were contrary to his own political views and insgsehad amounted to an
interference with his right not to join an assaoiat It further considered that
that obligation had been “prescribed by law” andspad the legitimate aim of
promoting industry in Iceland.

“89 A subject covered in the Second Annual Report.

*99'No. 37083/03, 8 October 2009.

“para. 53.

492 Seel e Compte, Van Leuven and De Meyere v. Belgios. 6878/75 and 7238/75, 23 June 1981.
49 No. 20161/06, 27 April 2010.
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9. In the European Court's view not only had the r@hiwnational law been
open-ended, failing to set out specific obligatidos the FlIlI, but there had
also been a lack of transparency and accountgbilisya-vis non-members
such as the applicant, as to the use of the regefroen the charge. The
definition of the FII's role and duties — “to proteocindustry and industrial
development in Iceland” — in the Act was considetede very broad and
unspecific. A similar view was taken of its duty“emnually provide a report
to the Ministry of Industry on the use of the rewes’. Furthermore the
European Court noted that neither the Act nor ahgroinstrument drawn to
its attention set out any specific obligations &isis non-members who
financially contributed to the Fll via the Indust@harge. Indeed, according to
the FII's annual reports to the Ministry of Justio® separate accounts were
kept of whether the Federation’s operations werarited by monies derived
from membership fees, capital income, or the ImyuSharge. The European
Court was also not convinced that the FII's repgrtto the Ministry of
Industry involved substantial and systematic supem, the FIl having
unrestricted power to decide how the charge wasatéd, and the Ministry of
Industry not being able to interfere with that asd as it remained within the
framework of the law. The European Court was tlweeehot satisfied that
there had been adequate safeguards against tfev&liring its members and
placing the applicant and other non-members like dii a disadvantage.

10. The European Court thus concluded that the Icetamdihorities, having
failed to sufficiently justify the interference Witthe applicant’'s freedom of
association, had not struck a proper balance betweeright not to join an
association on the one hand and the general ihtémepromoting and
developing Icelandic industry on the other. As suleit found that there had
been a violation of Article 11.

Internal management

11. In Tebieti Mihafize Cemiyyeti and Israfilov v. Azejai®™ - which
concerned the dissolution of an association aftérad failed to convene a
general assembly of its members for around sevearsyeontrary to a
requirement that one be held every five years Himpean Court recognised
that States could interfere with freedom of assmmiain the event of
non-compliance by an association with reasonalgel llormalities applying
to its establishment, functioning or internal ongational structure but this
was subject to the condition of proportionalityelinphasised, in particular,
that freedom of association did not preclude eitherlaying down of rules
and requirements on corporate governance and maweag®r the making of
arrangements to ensure observance of those ruldsregquirements by
incorporated entities. The Court did not, therefeee a problerper sein that
Azerbaijani law provided for certain formal requirents concerning
corporate legal forms (together with associatederiv@l management
structures) which associations had to satisfy meoto be eligible for state
registration as a non-profit-making legal entityhege included the formal

494 No. 37083/03, 8 October 2009.
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12.

13.

14.

15.

requirement that public associations have certaweming bodies and

periodically convene a general assembly of memlitather than see this as
an undue interference with freedom of associatiba, Court saw the latter

requirement as serving to ensure the right of asgsoo members to directly

participate in the management and activities ofassociation. Moreover, the
Court considered that this requirement, togethéh wther rules concerning

the rights of members and internal control and rgangent mechanisms, were
normally designed to prevent any possible abuseheflegal status and

associated economic privileges enjoyed by non-comialeentities.

However, the Court also made it clear that there avaeed for any domestic
authorities' findings concerning alleged breacheth® legal requirements on
internal management to be well-founded and, as, sudhicient to justify any
sanction imposed. In the case before it, the Coamtluded that neither were
there compelling reasons that could justify therifg@rence giving rise to the
application to it nor was this an interference thas proportionate to the
legitimate aim pursued.

Although the failure to convene a general asserobiis members in this case
had been a wanton disregard of the requirementsmigtof the law but also
of the association's own charter and the assoni&i@al thereby put itself in a
situation where it risked sanctions, the reactmthe breaches was considered
not to be justified and proportionate. In reachihg conclusion the Court
took account of the association's attempts tofgettie problem by convening
a general assembly prior to the first warning git@it and the failure to give
it a genuine chance to put matters right beforaddissolved. Furthermore it
took account of the authorities' response to thisngt by impugning the
lawfulness of the assembly and giving warnings tbieo breaches with only
ten-day periods to eliminate them being allowed. elhphasised the
arbitrariness of these periods, the lack of anyagiion in the warning letters
as to what specific measures taken by the associatould be deemed as
acceptable and the practical impossibility of conmg a further general
assembly as the law required two weeks' noticéhisr

The Court also noted that the second and third wgsireferred to the fact hat
not all members of the association had been prppgdrmed of the previous
general assembly that had been convened, thas#ogiation's local branches
had not been equally represented at that asserahly, that the current
membership records had not been properly maintaidedsaw little
justification for the authorities to interfere withe internal workings of the
association to such an extent, especially in treede of any complaints by
its members concerning these matters. In the Gourdw a State could
introduce certain minimum requirements as to thke rand structure of
associations' governing bodies but should not vetez in the internal
organisational functioning of associations to sacfar-reaching extent as to
ensure observance by an association of every siagieality provided by its
own charter.

A further problem in this case there had been mrkaion the part of the
domestic courts to verify whether the allegatioredmagainst the association
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were well-founded. In particular these courts dud @ppear to have attempted
to evaluate the merit of the ministry's factualdfimgs by independently
examining such evidence as the minutes of the geassembly that had been
held, the association's membership records andndemts relating to the
organisational structure of the association's brasc

16. In the circumstances it is not surprising that @murt concluded that there
was no pressing social need for the action takamagthe association.

17. However, of equal importance was the Court's caiciu as to the
proportionality of this action, namely, that a méagdure to respect certain
legal requirements on internal management of narggonental organisations
could not be considered such serious misconductoawarrant outright
dissolution, which was in fact the only sanctioraitable. It suggested that
greater flexibility in choosing a more proportioaaanction could be achieved
by introducing into the domestic law less radid&raative sanctions, such as
a fine or withdrawal of tax benefits and invokedaewles of alternative
sanctions that were available in other member Sttéhe Council of Europe.

Registration

18. There have been two cases concerned with refualsgistration, one of
which has been referred to the Grand Chamber faligwhe judgment of the
Chambers concerned. Both cases concerned religmiies but the principles
underpinning the rulings in them are of generalliappon, underlining the
importance of an NGO being able to acquire legals@eality and the
requirement that any refusal have both a legitimaite, be adequately
substantiated and not be unduly formalistic.

19.  The case referred to the Grand Chambefiialya and Others v. Rus$ia
which concerned the refusal to register two chwscbé Scientology as
“religious organisations” because the Religions Aefuired that any new
religious group had to prove that it had existedafoleast 15 years in a given
Russian territory or that it was affiliated with @entralised religious
organisation. A religious group, as defined in Baligions Act, has no legal
personality; as such it cannot own or rent propdrave a bank account, hire
employees or ensure judicial protection of the camity, its members and
assets. Its status also rules out the openingageplof worship, the holding of
religious services that are accessible to the pubtiquisition and distribution
of religious literature and creation of educatiomsdtitutions. The European
Court found that the lack of legal personality &mel restricted scope of rights
of religious groups under the Russian Religions Aut not allow their
members to effectively enjoy their right to freedofreligion and association.
There had therefore been an interference with giGants’ rights under
Article 9 interpreted in the light of Article 11.

9% Nos. 76836/01 and 32782/03, 1 October 2009.
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20.

21.

22.

Although that interference had been prescribed dy bBnd pursued the
legitimate aim of protecting public order, the Eaean Court found that at no
point in the proceedings had it been shown thataglicants — either as
individuals or as a religious group — had engageadtended to engage in any
unlawful activities or pursued any aims other tinorship, teaching, practice
and observance of their beliefs. In its view thegrevdenied registration as a
religious organisation, not because of any shoriegron their part or of any
specific feature of their religious creed, but exths a result of the automatic
application of a legal provision, the “15-year fub®ntained in the Religions
Act. The European Court regarded this ground fémsiag registration had
therefore been purely formal and unconnected witirtactual functioning.
Furthermore, it considered the contested provisibthe Religions Act had
targeted base-level religious communities that ¢oubt prove either their
presence in a given Russian region or their dfifilim with a centralised
religious organisation. Accordingly, only those evemerging religious
groups, such as Scientology groups, that did nonnfpart of a strictly
hierarchical church structure had been affectedhby*15-year rule”. As the
Government was found not to have given any jusiiitn for such differential
treatment, the European Court concluded that therference with the
applicants’ rights to freedom of religion and asation had not been
“necessary in a democratic society” and held unansty that there had been
a violation of Article 9 of the European Conventiamterpreted in the light of
Article 11.

The other case ©zbek and Others v. Turkéy- concerned an unsuccessful
application to register a public-benefit foundaticalled Kurtuly Kiliseleri
Vakfi (the Foundation of Liberation Churches), ® lmased in Ankara. The
Directorate General of Foundations, to whom thetendtad been referred by
the first-instance court for an opinion, had oppodee registration on the
grounds that the principal aim of the foundatiorgaading to its constitution,
was to serve the interests of the Protestant contynamd this was not
compatible with the prohibition in the Civil Coden supporting a specific
community. This opinion was followed by the firsistance court and the
Court of Cassation in refusing the application fegistration. Subsequently
the applicants asked the Court of Cassation tewevis decision, submitting
that it had misinterpreted the foundation’s consitin, which they submitted
was poorly worded and did not reflect the true ntitn of the founding
members, which was in fact to provide support topte in need and to
victims of natural disasters, regardless of thelrdfs or religion. They added
that if the Court of Cassation changed its judgmtéely would amend the
constitution to reflect the real intentions of fleending members. However,
the Court of Cassation rejected their request.

The European Court pointed out that the abilityestablish a legal entity in
order to act collectively in a field of mutual inést was one of the most
important aspects of freedom of association. b asted that the applicants
had been willing to amend the constitution of theundation both to reflect
their true aims and to comply with the legal requients for registration.

4% No. 35570/02, 6 October 2009.
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However, by not allowing them time to do this — sthing it had done in a
similar case — the Court of Cassation had prevetiteth from setting up a
foundation that would have had legal status. Thejgean Court further noted
that depositing a new constitution for a new foummawould have been more
expensive than before. In addition, it considetet the fact that some of the
applicants had subsequently been able to registesisaociation with aims
similar to those of the foundation, but with noereihce to supporting any
particular community, did not prevent the would-Beunders from
complaining about the authorities’ refusal — whingd not been acknowledged
or remedied at the national level — to registeirtfeindation. The European
Court therefore held unanimously that the refusatetgister the foundation,
although permitted under Turkish law, had not beecessary in a democratic
society, and that there had been a violation ofchertl 1.

Dissolution

23.

24,

25.

It is well-established in the European Court's dasethat the prohibition of
NGOs and/or their enforced dissolution is not inpatible with Article 11 of
the European Convention where the NGOs concernsd pcoclear threat to
democracy and national secufity However, not only must the grounds for
dissolution meet the foreseeability standard ireotd be prescribed by law -
as required for all limitations on rights and freets - but there must also be
some evidential basis before such a drastic stagisaslution or prohibition
can be taken.

The European Court found the foreseeability stahdat to have been met in
Tebieti Muhafize Cemiyyeti and Israfilov v. Azejiai®® because the legal
provisions were far from being precise as to whatild be a basis for
warnings that could ultimately lead to an assowoiesi dissolution. This was
because the warning power could be directed twiaes that were deemed to
be “incompatible with the objectives” of the NGQvliand this includednter
alia, the general regulation of the principles and gule the establishment,
management and scope of activities of public aatiocis and so appeared to
encompass an unlimited range of issues relatedh tasaociation's existence
and activity. The Court thus considered that thve &forded a rather wide
discretion to intervene in any matter related t@ssociation's existence which
could render it difficult for associations to foeeswhich specific actions on
their part could be qualified by the ministry asicompatible with the
objectives” of the law. This was all the more peybhtic because involuntary
dissolution was the only sanction available under domestic law against
associations engaging in activities “incompatiblghwhe objectives” of the
law. In the Court's view such a sanction requireak the circumstances in
which it could be applied be more precisely defined

An additional difficulty, as far as the Court wasncerned, was that the law
contained no detailed rules governing the scopeexteint of the ministry's

497 See, e.gHerri Batasuna and Batasuna v. Spaiws. 25803/04 and 25817/04, 30 June 2009
9 No. 37083/03, 8 October 2009.

112



26.

27.

28.

29.

30.

power to intervene in the internal management anidiges of associations,
or any minimum safeguards concerninigter alia, the procedure for
conducting inspections by the ministry or the periof time granted to
associations to eliminate any shortcomings detet¢kes providing sufficient
guarantees against the risk of abuse and arbisgin

Although the Court did not conclusively determirtatt the foreseeability
standard was not met because it considered thpeaedor human rights
required it to examine whether the interferencehviteedom of association
was necessary in a democratic society, it seemsolmaple that it would
regard such a legal framework to be sufficientlggmse for a limitation on
freedom of association.

Although the European Court has undoubtedly bedimgio give the benefit
of the doubt to a state in cases of this kinds gtill confronted with instances
in which no such evidential basis could be foundxist.

This was certainly the situation imourkiki Enosi Xanthis and Others v.
Greecé® a case concerning the dissolution of the "Turldsisociation of

Xanthi” on the ground that its statute ran coumdepublic policy. This action

was directed to an association which had been fedind 1927 under the
name “House of the Turkish Youth of Xanthi” withetlpurpose of preserving
and promoting the culture of the “Turks of Westdirace” and creating
bonds of friendship and solidarity between them.

The European Court noted that the association hadupd its activities
unhindered for nearly half a century. Furthermatdpund that the Greek
courts had not identified any element in the tafestatute of the association
that might be contrary to public policy. In the Bpean Court's view, even
supposing that the real aim of the applicant assioci had been to promote
the idea that there was an ethnic minority in Geedais could not be said to
constitute a threat to democratic society. The pe@ao Court reiterated that
the existence of minorities and different cultures country was a historical
fact that a democratic society had to tolerate ewen protect and support
according to the principles of international lawalso considered that it could
not be inferred from the factors relied on by a defit court - namely, that
some of the members presented the Muslim minofifijftwace as a “strongly
oppressed minority”, the president of the assami&i participation in
conferences organised by the Turkish authoritiesthe publication of a letter
in a Turkish daily referring to the “Turks of WesteThrace” - that the
applicant association had engaged in activitiestraon to its proclaimed
objectives. Moreover it found that there was nalemce that the president or
members of the association had ever called fouseeof violence, an uprising
or any other form of rejection of democratic prples

The European Court considered that freedom of &ssmt involved the right
of everyone to express, in a lawful context, tHmatiefs about their ethnic
identity. However shocking and unacceptable certagws or words used

499 No. 26698/05, 27 March 2008.
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31.

32.

33.

34.

35.

might appear to the authorities, their dissemimagbould not automatically
be regarded as a threat to public policy or to tdreitorial integrity of a

country. It thus found the dissolution of the asstan to be in violation of
Article 11 of the European Convention.

An insufficiency of evidence was also partly thesibdor finding a violation
of Article 11 of the European ConventionTebieti Mihafize Cemiyyeti and
Israfilov v. Azerbaijar’®.

Thus in respect of the alleged breaches invokeduggport the basis for
dissolution already consider8d- the failure to convene a general assembly
of members - the Court found that "neither the detilneauthorities, nor the
Government in their observations before the Cduatje been able to prove
with any sound evidence that these breaches dekththke placé®™

Furthermore, as regards the second ground invakptify the dissolution of

the association - engaging in activities in whicm+tommercial organisations
were prohibited from engaging - the Court noted tha fact that no criminal

proceedings had ever been instituted against thecidion's managers or
members in connection with the allegations wascatilre of a lack of sound

evidence supporting the authorities' findings. I#oafound that neither the
warning in which the allegations were made nor sldmissions to the
domestic courts in connection with a request tcsali® the association
contained any specific evidence proving these atlegs. The Court observed
that "the allegations themselves were extremelyugadpriefly worded and

offered little insight into the details of the ajid illegal activities®®®

In reviewing the proceedings before the domestiatsp the European Court
found that the allegations had been accepted aswithout any independent
judicial inquiry and without examining any directiéence of the misconduct
alleged.

The Court's summation of the situation was unssingly blunt:"Put simply,
the fact of the Association's alleged engagementatitivities prohibited by
law” was unproven. In such circumstances, the damesurts' decision to
dissolve the Association on this ground is, in@wairt's view, nothing short of
arbitrary®™®. As a consequence it found no justification haerbgrovided for
the dissolution of the association, which was thusolation of Article 11

>0 No. 37083/03, 8 October 2009.
1 See paras. 11-17.
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