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INTRODUCTION

The EXPERT COUNCIL is the culmination of a long period and a long
process of involvement of the Council of Europe and of INGOs in identifying issues
concerning the legal personality of NGOs ; and of creating the environment and the
conditions for the reaffirmation and the strengthening of the legal status of NGOs.
Allied to this concern has been the awareness that laws are only as good as their
implementation. Therefore the manifold daily and ongoing work of NGOs to benefit
and defend citizens must have the understanding — indeed the tacit support — of
public authorities and institutions.

The EXPERT COUNCIL is therefore working in the context of the relevant
articles of the Council of Europe Convention for the Protection of Human Rights
and Fundamental Freedoms, of the European Social Charter, of the Framework
Convention for the Protection of National Minorities, of the Convention on the
Participation of Foreigners in Public Life at local Level. We can also proudly trace
our origins to the 1986 European Convention on the Recognition of the Legal
Personality of International NGOs.

Throughout the 1990s the involvement of the Council of Europe in
recognising and affirming the status and validity of NGOs passed through the
stages of the formulation of the "Guidelines on the functioning of NGOs in Europe "
and the "Fundamental Principles on the Status of NGOs in Europe". Two current
members of the Expert Council were at the core of the writing of those texts. And
three current members participated fully in the subsequent — and crucial — stage,
namely the elaboration of the Council of Europe document that ultimately became
Recommendation CM/Rec(2007)14 of the Committee of Ministers, entitled
"Recommendation to member states on the legal status of NGOs in Europe”
("Recommendation CM/Rec(2007)14"). This text represents a genuine advance in
comprehension of the value of the activities of NGOs, and is a fundamental context
for the work of the Expert Council.

The EXPERT COUNCIL is an emanation of the will and initiative of NGOs,
and illustrates the vitality of intergovernmental/ nongovernmental cooperation. It
also marks the growing role of the NGOs of those countries that only became
member states of the Council of Europe after 1989. The initiative came from the
Warsaw Regional NGO Congress of March 2006, which proposed “the creation of
an expert council to evaluate the conformity of national NGO and other relevant
legislation and its application with Council of Europe standards and European
practice”. This engagement has been confirmed and supported by the Kyiv
Regional Congress of November 2007.

| pay tribute to the constant attention and impulse given at all stages by the
Secretariat of the Council of Europe, notably the Directorate General of Political
Affairs (now entitled Directorate General of Democracy and Political Affairs). This
particular intergovernmental/nongovernmental cooperation is outstanding.

The Conference of International NGOs of the Council of Europe has placed
great hopes in the EXPERT COUNCIL ON NGO LAW, by conferring on us the
mandate "to contribute to the creation of an enabling environment for NGOs
throughout Europe by examining national NGO law and its implementation and



promoting its compatibility with Council of Europe standards and European good
practice"’. That the President of the Expert Council is appointed by the Plenary of
the Conference is a political signal on the importance of the "enabling environment
for NGOs throughout Europe" which resonates with the Council of Europe 2005
Warsaw Summit statement that "democracy and good governance can only be
achieved through the active involvement of citizens and civil society”. Competent
and responsible NGOs are a principal vehicle for manifesting and deepening that
"active involvement"; they must therefore have the legal and societal recognition
and conditions that enable them to make their "essential contribution to the
development and realisation of democracy and human rights". As can be seen,
the expectations upon the EXPERT COUNCIL are indeed great. May | in this
context thank the President of the Conference of INGOs, Annelise Oeschger, for
her constant encouragement, leadership and determination in bringing the
EXPERT COUNCIL into existence. The President has set the "expectation level"
high and | thank her for that.

7. It is evident that the path will not be continually smooth. Creating an enabling
environment for NGOs is probably a low priority for many parliaments, for many
governments, for many national or local public authorities and bureaucrats.
Parliamentarians and governmental officials are certainly in many countries far
from absorbing the significance — and the importance for the quality of their own
work — of CM/Rec(2007)14’s injunction (in paragraph 76) to "ensure the effective
participation of NGOs without discrimination in dialogue and consultation on public

policy objectives and decisions'.

8. These are challenges that relate directly to the EXPERT COUNCIL's
mandate, for the "enabling environment for NGOs" that we shall seek to foster
should make it possible to promote the model legislative texts and the optimum
implementing mechanisms that will favour this "dialogue and consultation" with
parliaments and governments. The mandate from the Conference of INGOs is
specific in stating that the EXPERT COUNCIL "Monitors the legal and regulatory
framework in European countries, as well as the administrative and judicial
practices in them, which affect the status and operation of NGOs". And even more
specifically "The EXPERT COUNCIL pursues a thematic approach with regard to
all European countries” and "may prepare reports on problems occurring in a
particular country".

9. For our exercise in 2008 we chose the theme CONDITIONS OF
ESTABLISHMENT OF NGOs, a subject which is alluded to in 34 of the Articles of
CM/Rec(2007)14. We distributed a questionnaire already in February, and
although the responses were of different quality, our distinguished Coordinator
Jeremy Mc Bride has been able to distil a valuable Thematic Overview that forms
the essence of this first report to the Conference of INGOs. The distillation also
enabled us to identify six countries on which we have done specific analyses to
illustrate the problems, challenges, and hopefully forward steps that could be
taken. These six countries are (alphabetically) Azerbaijan, Belarus, France, Italy,
Russia, Slovakia. These six Country Studies form the third section.

! Emphasis added.
2 The quotation is from CM/Rec(2007)14.
® Emphasis added.



10.

11.

It is worthwhile mentioning that the six country studies were submitted to the
relevant national authorities for comments prior to their incorporation in the final
version of our report. Appropriate comments have consequently been incorporated
in the present report. The contributions are available on request from the
Secretariat.

| thank all the Expert Council members for their assiduous work and positive
cooperation. All members are committed to doing honour to the mandate entrusted
to us by the Conference of International NGOs of the Council of Europe.

Cyril Ritchie,
President,
Expert Council on NGO Law



I THEMATIC OVERVIEW

12. The thematic overview concerning the establishment of NGOs is in two parts.
The first reviews the scope of international standards applicable to their
establishment, notably in the European Convention on Human Rights (“the
European Convention") as elaborated in the rulings of the European Court of
Human Rights ("the European Court"). In the second part the responses to a
guestionnaire concerned with national law and practice concerning establishment
are analysed. The former reveals that fairly clear requirements are now in place,
while the latter shows that full compliance with them is not yet universal.

A Applicable standards

13. The ability to establish NGOs is underpinned by the guarantee of the right to
freedom of association afforded by Article 11 of the European Convention and
many other international legal instruments”.

14. It is also reinforced by numerous other commitments made by States, notably
Committee of Ministers Recommendation (2007)14 and the Declaration of the
Committee of Ministers of the Council of Europe on action to improve the
protection of human rights defenders and promote their activities”.

* In particular Article 22 of the International Caant on Civil and Political Rights, Article 5(d)Jiof the
International Convention on the Elimination of Albrms of Racial Discrimination, Article 1-3 of the
Convention on the Elimination of All Forms of Dignination against Women, Article 15 of the
Convention on the Rights of the Child, Articles&td 40 of the International Convention on the Ritide

of the Rights of All Migrant Workers and MembersTdfeir Families, Article 29 of the Convention oreth
Rights of Persons with Disabilities Articles 1,4£5%) and 3 of the Convention on Access to Inforamgti
Public Participation in Decision-making and Access Justice in Environmental Matters (Aarhus
Convention), Article 15 of the Convention relatitigthe Status of Refugees, Article 15 of the Cotioan
relating to the Status of Stateless Persons ané&tihepean Convention on the Recognition of the Lega
Personality of International Non-Governmental Oigations. There are also guarantees concerned
specifically with trade unions such as Article 8tbé International Covenant on Economic, Social and
Cultural Rights, Article 5 of the European Socidhatter, Article 5 of the Revised Charter and the
Convention Concerning Freedom of Association andtdetion of the Right to Organise of the
International Labour Organisation (ILO Conventioa 817).

®> Adopted by the Committee of Ministers on 6 Febyu2008 at the 1017th meeting of the Ministers’
Deputies. See also Article 20 of the Universal Beation of Human Rights, the UN Declaration on the
Right and Responsibility of Individuals, Groups a@dyans of Society to Promote and Protect Univlrsal
Recognised Human Rights and Fundamental Freedogwgiation on Human Rights Defenders) (GA Res
53/144, 9 December 1998), UN Basic Principles enltidependence of the Judiciary, the Documenteof th
Copenhagen Meeting of the Conference on the Huniaremsion of the CSCE, Paras 9.3 and 10.3, and
undertakings made at several OSCE meetings, naiigna in 1989 (Questions relating to Security in
Europe, paras 13.3, 13.6 and 21), Copenhagen (d#ra%0.1-10.4, 11, 11.2, 32.2, 32.6 and 33) and
Budapest (Chapter VIII, para 18), Council of Eurdpecommendation R(94)12 ‘On the Independence,
Efficiency and Role of Judges’ and the Europeanrtehaon the Statute for JudgdRecommendation
CM/Rec(2007)14 was preceded by the Council of Eefopundamental Principles on the Status of Non-
governmental Organisations in Europe of the CouotiEurope ("Fundamental Principles") which were
noted by the decision of the Deputies at thei"8®ieeting on 16 April 2003



Choice of legal status

15. In order to come within these guarantees an NGO that is membership-based
must not simply be a gathering formed with the object of pursuing certain aims but
must also have a degree of stability as regards its existence and thus have some
kind of institutional structure to which the persons comprising it can really be
regarded as belonging®.

16. In many instances membership-based NGOs will be bodies with a formal
status - namely, one with legal personality - and this will also be what the founders
of most of them want. Nevertheless the international guarantees are not limited to
such bodies but also apply to groupings of an informal character so long as they
have, or are meant to have, more than a fleeting existence. The possibility of
establishing informal entities is a necessary consequence of the general freedom
of those associating to determine the basis on which they do so. It is thus not open
to a State to require that freedom of association only be exercised by the
establishment of an entity with legal personality’.

17. However, the freedom to establish informal entities does not preclude the
possibility that certain institutional forms may be required where either that is seen
as essential for the pursuit of pursuing certain activities (such as a trade union or a
religious organisation) or that is a prerequisite to certain benefits (such as tax
privileges) being enjoyed by an NGO?® - in practice this is likely to be essential for
the establishment of most non-membership-based NGOs - but such a requirement
should not create any difficulties regarding the pursuit of an NGO’s objectives®.

18. In particular the fact an NGO's objectives might be seen as "political" should
not necessitate it seeking the status of a political party where this is separately
provided for under a country's law. Thus the European Court found a violation of
Article 11 of the European Convention where the NGO in Zhechev v Bulgaria'® was
refused registration because some of its aims — the restoration of the Constitution
of 1879 and of the monarchy — were “political goals” within the meaning of Article
12(2) of the Constitution of 1991 and could hence be pursued solely by a political

party.
19. The European Court, in considering whether it was necessary in a democratic

society to prohibit NGOs, unless registered as political parties, from pursuing
“political goals”, stated that it had to examine whether this ban corresponded to a

® Appl No 8317/78McFeeley v United Kingdon20 DR 44 (1980).

" This is explicitly recognised in paragraph 3 otB@mendation CM/Rec(2007)14.

® This is acknowledged in paragraph 60 of RecommtmriaCM/Rec(2007)14. However, note the
stipulation in paragraph 39 that ‘Decisions on digaition for financial or other benefits to be acted to
an NGO should be taken separately from those coedewith its acquisition of legal personality and
preferably by a different body’.

® Cf the conclusion in the Chamber judgmenGiorzelik and Others v Polando 44158/98, 20 December
2001 that the need to use a procedure not designgtle purpose of being recognized as belonging to
national minority had not had any consequenceshmm@pplicants’ rights under Article 11 (para 6B)is
issue was not addressed in the Grand Chamber judgrh&7 February 2004. See also Appl No 86579
v Austrig 26 DR 89 (1981) in which the need for an alteéweaform of legal organisation for religious
communities was not pursued because their appexehision from being registered under the assaxciati
law was not actually treated, in principle, as &stacle to the registration of religious organizagi as
associations.

' No 57045/00, 21 June 2007.
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56.
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“pressing social need” and whether it was proportionate to the aims sought to be
achieved. It held that:

The first thing which needs to be noted in this connection is the uncertainty
surrounding the term “political”, as used in Article 12 § 2 of the Constitution of 1991
and as interpreted by the domestic courts. ... Against this background [of different
interpretations by national courts] and bearing in mind that this term is inherently
vague and could be subject to largely diverse interpretations, it is quite conceivable
that the Bulgarian courts could label any goals which are in some way related to
the normal functioning of a demaocratic society as “political” and accordingly direct
the founders of legal entities wishing to pursue such goals to register them as
political parties instead of “ordinary” associations. A classification based on this
criterion is therefore liable to produce incoherent results and engender
considerable uncertainty among those wishing to apply for registration of such
entities.

If associations in Bulgaria could, when registered as such, participate in
elections and accede to power, as was the case in Gorzelik and Others ..., it might
be necessary to require some of them to register as political parties, so as to make
them subject to, for instance, stricter rules concerning party financing, public
control and transparency ... However, under Bulgarian law, as it stood at the
material time and as it stands at present, associations may not participate in
national, local or European elections ... There is therefore no “pressing social
need” to require every association deemed by the courts to pursue “political” goals
to register as a political party, especially in view of the fact that, as noted above,
the exact meaning of that term under Bulgarian law appears to be quite vague.
That would mean forcing the association to take a legal shape which its founders
did not seek. It would also mean subjecting it to a number of additional
requirements and restrictions, such as for instance the rule that a political party
cannot be formed by less than fifty enfranchised citizens ..., which may in some
cases prove an insurmountable obstacle for its founders. Moreover, such an
approach runs counter to freedom of association, because, in case it is adopted,
the liberty of action which will remain available to the founders of an association
may become either non-existent or so reduced as to be of no practical value ...

The Court therefore considers that alleged “political” character of the
association's aims was also not a sufficient ground to refuse its registration.

Possible founders

20.

21.

The ability to form and join associations is something that Article 11 of the
European Convention provides as being open to "everyone" within a State’s
jurisdiction and the scope for imposing limitations on this capacity is quite limited.
"Everyone” certainly means legal as well as natural persons as association is not
one of the rights or freedoms that are capable of being exercised only by human
beings™. The only exception in this regard would be public bodies since these are
a part of the State which is bound to secure freedom of association rather than
beneficiaries of this right.

The unqualified nature of the formulation in all instruments means that the
freedom should be exercisable by children as much as by adults, without needing
to rely on the specific guarantee in respect of the former in the Convention on the

" This is recognised by paragraph 16 of Recommen&M/Rec(2007)14.
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Rights of the Child. Nevertheless this would not preclude the adoption of protective
measures to ensure that they are not exploited or exposed to moral and related
dangers, so long as the total exclusion of the ability to associate did not result*.
Such measures, insofar as they are proportionate and meet the requirements of
legal certainty, could be justified as a restriction on their freedom pursuant to
provisions such as Article 11(2). However, in judging the appropriateness of any
such measures account would have to be taken of the need stipulated by the
Convention on the Rights of the Child to respect ‘the evolving capacities of the
child’*® which would mean that the effect of any restrictions that might be adopted
would undoubtedly have to be diminished as those affected grow older™.

22. The inclusive nature of "everyone" would also mean that freedom of
association can, in principle, be exercised by people who are not actually citizens
of the country concerned (whether they are citizens of another country or stateless
persons)’®. Although Article 16 of the European Convention does accept the
possibility of some restrictions being imposed on the political activity of those who
are not citizens and this is defined to cover freedom of association, such
restrictions ought to be compatible with the Convention’s overall objectives of
political democracy, freedom and the rule of law and they ought not to be
disproportionate.

23. It might, therefore, be possible to justify the exclusion of persons who are not
citizens from membership of national political parties but it would certainly be
harder to do so where the body was concerned only with local or non-party issues,
particularly if those affected were established residents there.

24, There is also likely to be a reluctance to accept restrictions as being justified
under Article 16 where they relate to persons from a country with which the one
imposing them has close political and institutional links™.

25. Moreover restrictions on non-citizens forming or joining NGOs with no political
objectives - such as those concerned with sport and culture - could hardly be
defended by invoking Article 16*'.

12 See the recommendation of the Committee on thétRigf the Child that Belarus ‘guarantee to all
children the full implementation of the rights to freedom of association’ (CRC/C/15/Add.180, 13 June
2002, para 34), that Georgia ‘amend its legislatmansure that youth are allowed to join politipalties
and that they fully enjoy their right to freedomassociation’ (CRC/C/15/Add.124, 28 June 2000, a)a
See also its concern that in Turkey ‘persons udd@ecannot form associations’ (CRC/C/15/Add.152, 9
July 2001, para 37).

13 Article 5. This is acknowledged in paragraph 4&haf Explanatory Memorandum to Recommendation
CM/Rec(2007)14.

14 Restrictions on the ability of persons who are takill or incapacitated could undoubtedly betjfisd

on a similar basis but a failure when applying thtentake due account of the capacities of thosectdtl
would breach the principle of proportionality.

15 paragraph 16 of Recommendation CM/Rec(2007)1sttish-nationals as potential founders of an NGO.
16 SeePiermont v Francenos 15773/89 and 15774/89, 27 April 1995 wherticker 16 was not accepted as
justifying restrictions on the exercise of freedofrexpression by someone from another EuropeanriJnio
member State and who was also a Member of the EaroParliament. It is at least arguable that al@imi
approach would be appropriate where the countrypgimg the restriction and the country of thoseciéd
are both members of the Council of Europe.

" SeeMoscow Branch of the Salvation Army v Rusaim 72881/01, 5 October 2006, in which, following
refusal of re-registration of the applicant becanfsits "foreign origin”, the European Court foutigtre to

be no reasonable and objective justification fdifference in treatment of Russian and foreignarstis as
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26. A person’s imprisonment is likely to be a constraint on his or her ability to take
a full part in the activities of an NGO but this should not generally be an obstacle to
his or her becoming a founder of one. Certainly it would be very difficult to
demonstrate that a restriction on freedom of association which went beyond the
inevitable impracticality of attending meetings was something really needed for the
purposes of confinement and that is the test by which the impact of a deprivation of
liberty on other human rights must be judged®®.

27. Nevertheless it is possible that some limits could be imposed on a person’s
exercise of freedom of association as a penalty for certain conduct, provided that a
legitimate aim for them could be demonstrated and that they were sufficiently
carefully drawn to avoid being challenged for a lack of proportionality.

28. Thus one of the penalties imposed on a Belgian newspaper editor who had
collaborated with the German occupying authorities during the Second World War
was a prohibition for life on involvement in the administration, management or
direction of a professional or non-profit making association or the leadership of a
political association. The principle of such a penalty was not specifically dealt with
by the former European Commission of Human Rights ("the European
Commission") in De Becker v Belgium but it did consider other such indefinite
restrictions affecting the applicant’s freedom of expression could not be justified in
so far as they covered non-political matters; the scope of the restriction was simply
too broad™.

29. It is evident that the European Court will require very cogent justification for
such restrictions on the exercise of freedom of association and it is unlikely that
they would be seen as acceptable where their scope did not correspond to the

regards their ability to exercise their right teddom of religion through participation in the liéé
organised religious communities and that this gdofan legal refusal had no legal foundation. In tase

of refugees and stateless persons there is anatibligwith respect to freedom of association thsat i
probably narrower than that under the general guees in that it requires that those who are ldwful
the country concerned be given the most favourabkgment accorded to a foreign national in theesam
circumstances but only as regards ‘non-politicall aon-profit-making associations and trade unions’;
Convention relating to the Status of Refugees,chatl5 and Convention relating to the Status ofeftas
Persons, Article 13. However, the minimum standand¢he instruments concerned would not prevent
refugees and stateless persons, as much as aignfoaionals, from enjoying the less-restrictezefiom
conferred by the general guarantees.

18 SeeGolder v United Kingdomno 4451/70, 21 February 1975 adilst v United Kingdom (No 2o
74025/01, 6 October 2005 [GC]. The observatiohindissenting opinion of Judge GélcukliDavit An

v Turkey no 20652/92, 20 February 2003 that ‘a persorolit@ custody or detention pending trial cannot
claim to be the victim of the infringement of ... Hieedom of association’ (para 17) in the conteixt o
obstacles to attending meetings in a part of Cypught to be regarded as an over-simplificatiorthef
position of such a person.

!9 The issue never went before the European Couteaapplicant applied to have the case struckftdf a
the restrictions on his civil and political righted been withdrawn and the law permitting such jiesa
had been modified so that they would apply onlyfixed periods determined according to the serieasn
of the offence. In these circumstances it was ogirssing that the Commission did not object to thse
being struck off Cf the upholding by the European Commission in Appl6$73/74X v The Netherlands,

1 DR 87 (1974) of a ban, albeit permanent, whidbcaéd only participation in public life (includintpe
right to vote) for those who had been convictetlntitizenlike’ conduct during the Second World War
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nature of the offence giving rise to them or they lasted for an undue length of
time?.
Number of founders

30. There is no indication in case law or other practice in respect of treaties
guaranteeing freedom of association as to the acceptability of imposing a minimum
number of founders before an NGO can established. However, Recommendation
CM/Rec(2007)14, while stating that ‘Two or more persons should be able to
establish a membership-based NGO’, does accept the possibility that a higher
number might be required

"where legal personality is to be acquired, but this number should not be set at a level

that discourages the establishment of an NGO'**.

This qualification took account of the fact that higher numbers were in fact required in
the law of some of the States involved in the adoption of the Fundamental
Principles.

31. However, while a certain threshold might be appropriate where the entity then
became eligible for certain exceptional benefits, it seems questionable whether a
requirement of more than two — even where legal personality is being acquired — is
a restriction that is really compatible with freedom of association, especially since
incorporation in a commercial context can often be undertaken by an individual and

2 The ban on the founders and managers of threécabiparties from holding similar office in anyher
political body was an important consideration ia fimnding in bothUnited Communist Party of Turkey and
Others v Turkeyno 19392/92, 30 January 19%cialist Party and Others v Turkeyo 21237/93, 25 May
1998 andYazar, Karatas, Aksoy and the Peoples’ Labour y&rEP) v Turkeynos 22723/93, 22724/93,
22725/93, 9 April 2002 that their dissolution waspdoportionate and thus a violation of Article 11.
Equally, where a dissolution was upheld, such adrafive of the party’s leaders but none on itseoth52
MPs was the basis for a finding that this measuss mot disproportionate iRefah Partisi (The Welfare
Party) and Others v Turkeyos 41340/98, 41342/98, 41343/98, 31 July 2001a(iber) and 13 February
2003 (Grand Chamber). FurthermoreSadak and Others v. Turkey (NqQ Bps 25144/94, 26149/95 to
26154/95, 27100/95 and 27101/95, 11 June 2B8@Xakciv Turkey no. 71907/01Silay v Turkey no.
8691/02 andlicak v Turkey no. 15394/02, 5 April 2007 the forfeiture of gamhentary seats following the
dissolution of the applicant's party was found imlate Article 3 of Protocol No 1. See also the &phean
Court’s condemnation ihabita v Italy, no 26772/95, 6 April 2000 [GC] of a comparabl@ [ravolving the
disenfranchisement for two years of a suspectedidgafbecause it had been imposed only after his
acquittal of the offences which had initially leal his being placed under a special supervisorymepit
would have accepted a temporary suspension of gatights where there was evidence of Mafia
membership. However, see the previous footnotetlferupholding of a permanent ban in very special
circumstances. Apart from improper activities ofpalitical’ nature, the most likely justificationof a
restriction on this aspect of freedom of assoadmtimuld be some form of financial misconduct by the
person concerned; this would probably support &tionhs on his or her becoming an office-holder fin a
association where this involved financial respoifigfibut it is doubtful if this would justify anyting more
extensive than that. Paragraph 30 of Recommend&tidtRec(2007)14 reflects this approach in providing
that "Persons can be disqualified from forming NG@th legal personality following a conviction fan
offence that has demonstrated that they are unfiform one. Such a disqualification should be
proportionate in scope and duration”.

%l paragraph 17.
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no particular case other than control has been identified as the rationale for
insisting upon it?*.

Establishing NGOs abroad

32. Although in practice most of the NGOs which are formed or joined are likely
to be in the State where the persons concerned reside or are present, the freedom
guaranteed by Article 11 would also extend to the creation and membership of
NGOs in other countries®® and this could be restricted by reference only to the
same considerations that govern regulation.

Admissible objectives

33. Apart from the instruments concerned with trade unions or devoted to
particular groups of person, no substantive limitations are expressly placed on the
type of objectives that might be pursued by NGOs. However, while none of the
guarantees are framed in absolute terms, the starting point with respect to
objectives is actually quite clear; an NGO should be able to pursue any activity
which individuals alone are able to pursue since a grouping of individuals with the
same objective does not thereby make that objective inherently objectionable.
Indeed to accept the latter view would be to negate the very concept of freedom of
association as a means for like-minded persons to come together. So it follows
from this that, so long as the activities or objects are lawful, then it should be
possible for an NGO to be formed to undertake or pursue them?*.

34. Any limits imposed on the permissible objectives of an NGO must correspond
to a "pressing social need" as otherwise a refusal of legal personality by reference
to them will not be regarded as being for reasons that are relevant and sufficient®.

2 See also the concern of the European Coufthiechev v Bulgaria,no 57045/00, 21 June 2007 that
precluding an NGO with "political" objectives froactquiring legal personality other than as a palitic
party would entail complying with a requirementiave fifty founders which could prove insurmounéabl
% SeeCyprus v Turkeyno 25781/94 10 May 2001 [GC] (in which it was mstablished that there had
been attempts to prevent Turkish Cypriots livingniorthern Cyprus from establishing associationd wit
Greek Cypriots in the southern part of Cyprus) Bjalit An v Turkeyno 20652/92, 20 February 2003 and
Adali v Turkey no 38187/97, 31 March 2005 (in which a violatminArticle 11 was found because the
applicants had respectively been refused permidsieross from northern to southern Cyprus to dttan
communal meetings and to attend a meeting orgabig@dradio station).

4 See the recognition by the European Court that fett that their activities form part of a coliget
exercise of freedom of association in itself easitpolitical parties to seek the protection of &es 10and

11 of the Convention’tynited Communist Party of Turkey and Others v Tyrke 19392/92, 30 January
1998, para 43 (emphasis added).

% SeeKoretskyy and Others v Ukraind0269/02, 3 April 2008 in which the European Gaiserved that
there had been no explanation for, or even an atidic of the necessity of the existing restrictiamsthe
possibility of associations to distribute propagamhd lobby authorities with their ideas and aithsjr
ability to involve volunteers as members or to gamt publishing activities on their own. Furthemapit
did not see why the managing bodies of such adtmtsa(as opposed to a separate legal entity éstelol
for this purpose) were prohibited from carrying aiteryday administrative activities, even if such
activities are essentially of an economic charadworeover, as regards a territorial limitation the
activities of associations with local status, theu@ did not discern any threat to the system @iteSt
registration of associations in local associatibasing their branch offices in other cities and newof
Ukraine, especially given the burdensome requirénfien associations wishing to have pan-Ukrainian
status to set up local branches in the majoritheftwenty-five regions of Ukraine.
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35. Furthermore, although an NGO cannot be formed to pursue specifically unlawful
objectives, it should be borne in mind, when determining what conduct is unlawful
in this context®®, that the permitted restrictions on internationally guaranteed rights
and freedoms must also not be exceeded and thus make it impossible for an NGO
to be established to pursue objects that are entirely legitimate. No blank cheque is
thus g;\7/en to States that would allow them to make unlawful anything to which they
object”’.

36. Even where a particular activity is rendered unlawful without meeting the
objection that this is through an improper use of State power, this characterisation
does not necessarily mean that the activity cannot still in some way shape the
objectives of a would-be NGO. Certainly it is, in principle, perfectly proper for a
body to be established to pursue a change in the law?®, so long as the intention is
to do this only by lawful means. Recognition of this can be seen in X v United
Kingdom? in which it was found that the scope of certain offences concerned with

% See, e.g., Appl No 23892/94,C R E P v Portugal83 DR 57 (1995), in which an association claiming
prerogatives normally within the exclusive domafrStates and intending to carry out its activitydana
previous (monarchical) constitution without regaodthe one now in force was found by the European
Commission to have an aim that could not be consileompatible with Portuguese public policy.

%" Thus inSidiropoulos and Others v Greeceo 26695/95, 10 July 1998, the European Court mais
persuaded that the upholding of a country’s culttnaditions and historical and cultural symboldl fe
within one of the legitimate aims listed in Articld (2) and so a restriction having this purposeld/mot

be justified. However, it accepted that the reBtitimposed in that case could also be regardeuk g
intended to protect national security and to préwdisorder in view of the alleged intention of the
association concerned to dispute Greek identityi&tedonia and to undermine Greek territorial intggr
(paras 37-39). The Court also observed that ‘euppasing that the founders of an association lieedne

in the instant case assert a minority consciousrtbes Document of the Copenhagen Meeting of the
Conference on the Human Dimension of the CSCE i@etV) of 29 June 1990 and the Charter of Paris
for a New Europe of 21 November 1990 — which Grdsme signed — allow them to form associations to
protect their cultural and spiritual heritage’ (@&4). This underlines the need for the parametershat is
lawful to take account of international proclamatias to the legitimacy of certain objectives fartigular
types of organisation; e.g., the development, disicun and advocacy of human rights ideas (Article 7
the UN Declaration on Human Rights Defenders anc d®.3 of the Document of the Copenhagen
Meeting), the protection of the environment (AarlTenvention, Article 3(4)) and the safeguarding of
judicial independence (principle 9 of the UN BaBidnciples on the Independence of the Judiciarg, an
principle 1V of the Council of Europe RecommendatiR(94)12 ‘On the Independence, Efficiency and
Role of Judges’). See alghechev v Bulgariano 57045/00, 21 June 2007 in which the EuropeauntC
held, in finding the refusal to register an assmiawas in violation of Article 11, that it did heeem that
the proposed “abolition” or “opening” of the bordéetween “the former Yugoslav Republic of
Macedonia” and Bulgaria, found to be contrary tdidde 2 8§ 2 of the Constitution of 1991, could
jeopardise in any conceivable way those counttéstorial integrity or national security. Firstlyt does
not appear that it truly amounted to a requestdmitorial changes. Secondly, even if it was ée, mere
fact that an organisation demands such changestantomatically justify interferences with its meens'
freedoms of association and assembly"” (para 48)h&umore se@vozskov et al v Belarusommunication

no 1039/2001, Views of the UN Human Rights Comreitté7 October 2006, in which it was held that
there had been a violation of Article 22 of theelntational Covenant on Civil and Political Righthexre

no argument was advanced as to why it wouldnbeessary... to condition the registration of an
association on a limitation of the scope of itsvéti¢s to the exclusive representation and defesfcthe
rights of its own members" (para 7.4).

% Apart from the case law to be discussed, thisipiisg is implicit in the right to participate imule-
making recognized in Article 7 of the Aarhus Cornt@m and the right to participate in public affairs
recognized in Article 8 of the UN Declaration onrian Rights Defenders. It is also expressly recaghiz
in paragraph 12 of Recommendation CM/Rec(2007)14.

29 Appl No 7525/76, 11 DR 117 (1978).
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homosexual relations was not such as to prevent the advocacy of reform of the
criminal law®. On the other hand an NGO which wanted to promote the use of
cannabis in Finland where such use was at the time a crime was seen as crossing
the line between promoting a change in the law and promoting a breach of it were
raised with respect to an NGO since it could be regarded as amounting to no more
than a conspiracy to commit this very crime and thus could be seen as going well
beyond advocacy of change®.

37. The protection for the ability to propose changes in the established position
can even extend to, and include, the very nature of the existing constitutional
structure of a State. Thus in The Socialist Party and Others v Turkey* the
European Court was prepared simply to accept that objection could be taken to the
applicant party’s proposal for a federal system in which Turks and Kurds would be
represented on an equal footing and on a voluntary basis - because this would
change the existing constitutional arrangements. Its reluctance to find such an
objective inadmissible stemmed from the importance to be attached to political
pluralism in applying the European Convention (and indeed other international
human rights guarantees). On this basis it concluded that the fact that

“such a political programme is considered incompatible with the current principles
and structures of the Turkish State does not make it incompatible with the rules of
democracy. It is of the essence of democracy to allow diverse political programmes
to be proposed and debated, even those that call into question the way a State is
currently organised, provided that they do not harm democracy itself*.

38. It is thus generally impossible to immunise matters from change through
according them constitutional status®.

30 Furthermore the European Commission emphasisedttaamaterial submitted to it did not support a
claim that the mere existence of an “explicit asation” in groups, clubs or societies by homoséxua
could be illegal’ ibid, p 131) and thus demonstrated how limited is thops for using criminal offences to
restrict the objectives of associations; the faat tertain conduct can legitimately be criminalis®es not
mean that there cannot be some form of groupingec$ons linked with that conduct, so long as theiai
not to promote it.

31 Appl No 26712/95Larmela v Finland 89 DR 64 (1997). However, the principal conceraswhe
detrimental consequences for health of what wasgbgiomoted and thus the case should be seen more a
involving an inadmissible objective.

32 No 21237/93, 25 May 1998.

3 para 47. This ruling reinforced the European Csedrlier refusal irunited Communist Party of Turkey
and Others v Turkeyl9392/92, 30 January 1998 to accept that theldissn of a political party could be
justified solely by reference to the assertion tihat party’s constitution and programme called &yik
constitutional order into question; such a restiton freedom of association had still to be shamwthe
particular circumstances of the case to be neogssas democratic societyA similar stance was also
taken inFreedom and Democracy Party (OZDEP) v Tutkey 23885/948 December 1999Yazar,
Karatas, Aksoy and the Peoples’ Labour Party (HER)urkey nos 22723/93, 22724/93, 22725/93, 9 April
2002, Selim Sadak and Others v Turkeps 25144/94, 26149/95, 26150/94 June 2002Dicle for the
Democratic Party (DEP) of Turkey v Turkeyo 25141/94 10 December 2002 anBocialist Party of
Turkey (STP) and Others v Turkeyp 21237/93, 12 November 2003.

3% In finding a violation of Article 11 irSidiropoulos and Others v Greec26695/95,10 July 1998, the
European Court observed that the refusal of registr to an association had been based only onra me
suspicion that the applicants intended to underr@ireece’s territorial integrity but it seems unlikéhat
the advocacy of a boundary change is somethingctidd in itself be seen as objectionable; thisafter

all, a matter about which States are prepared gotisde and the real concern must, therefore, lie thie
manner in which such a change is promoted. Thenabsef anything more than a suspicion in that case
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39. However, there is an important qualification on the freedom to campaign for
change in the legal and constitutional basis of the State in that both the means
used and the proposed change itself must not actually be anti-democratic. This
qualification is both a corollary of the requirement that restrictions on freedoms
such as that of association must be necessary in a democratic society and a
reflection of the unambiguous stipulation in Article 17 of the European Convention
that nothing in that instrument is to be interpreted as implying ‘any right to engage
in any activity or perform any act aimed at the destruction of any of the rights and
freedoms’ set forth in it®.

40. This qualification on the freedom to advocate change was made clear by the
European Court in Refah Partisi (The Welfare Party) and Others v Turkey*® and
has been endorsed in Recommendation CM/Rec(2007)14%".

41. The European Court concluded in the Refah Partisi case that the qualification
had been breached where the applicants' objective was anti-secular and thus anti-
democratic, in that they had advocated setting up a plurality of legal systems, the
introduction of discrimination between individuals on the ground of their religious
beliefs and the operation of different religious rules for each religious community, in
which Sharia would be the applicable law for the Muslim majority of the country
and/or the ordinary law.

42. On the other hand the refusal to register a political party which advocated a
policy of breaking the legal continuity with totalitarian regimes was found by the
European Court to be contrary to Article 11 in Linkov v Czech Republic*® because
this policy was not one that could have undermined the democratic regime in the
country and because the party had not urged or sought to justify the use of force
for political ends™.

was particularly emphasized by Judges Costa, Zigpand Kovler in their concurring opinion ®orzelik
and Others v Polandho 44158/98, 17 February 2004 [GC] when explarimat the refusal to register a
‘minority’ association in that case was not directgainst the ability of its members to associate b
against their acquiring an electoral advantage.

% There are provisions to similar effect in the tnaional Covenant (Article 5(1)) and the UN Deation

on Human Rights Defenders (Article 19). See algoddep concern of the UN Human Rights Committee at
the tendency in the Republic of Congo ‘of politicgbups and associations to resort to violent meéns
expression and to set up paramilitary structuras ¢éncourage ethnic hatred and incite discrimimagind
hostility... [calling upon the State party] to impose all actors and political forces rules of cortdacd
behaviour that are compatible with human rightsnoeracy and the rule of law’; CCPR/C/79/Add.118, 25
April 2000, para 18.

313 February 2003, para 98, reiterating such arsint in para 47 of the previous ruling by a Charolpe
31 July 2001. Such a statement is also to be faucdses such a%azar, Karatas, Aksoy and the Peoples’
Labour Party (HEP) v Turkeynos 22723/93, 22724/93, 22725/93, 9 April 200&ap49,Dicle for the
Democratic Party (DEP) of Turkey v Turkey 25141/9410 December 2002, para 46 @dcialist Party

of Turkey (STP) and Others v Turkep 21237/93, 12 November 2003, para 38.

3" paragraph 11.

% No 10504/03, 7 December 2006.

39 See alsdPartidul Communistilor (Nepeceristi) and UngureamuRomania no 46626/99, 3 February
2005 (in which the programme and constitution afeav communist party refused registration was not
shown to be contrary to the country's constituticenad legal order and to fundamental principles of
democracy),Zhechev v Bulgariano 57045/00, 21 June 2007 (in which policies epealing that
Constitution, reinstating the Constitution of 18@8d restoring the ancient coat of arms and theancbry
were found not to be incompatible with fundamemtainocratic principles. It was also noted that,ras i
Yazar, Karatas, Aksoy and the Peoples’ Labour PdH¥P) v Turkey nos 22723/93, 22724/93,
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43. The insistence on the means being democratic entails a process that
respects political pluralism and in particular one that does not involve recourse to
violence. However, it is not generally going to be self-evident that the objectives of
an NGO are necessarily anti-democratic*® and thus inherently objectionable.

44, Certainly the case law of the European Court shows that over-simplistic
conclusions can be drawn too readily about the possible threat posed by an NGO'’s
stated objectives, especially where the latter use terms or concepts which are open

22725/93,9 April 2002 andihe United Macedonian Organisation Illinden — PIRIAd Others v. Bulgaria
no 59489/00, 20 October 2005, it did not appeatrttimassociation had any real chance of bringbaua
changes which would not meet with the approvalvargone on the political stage) aBekir-Ousta and
Others v Greeceno 35151/05, 11 October 2007 (the European Cmnsidered that spreading the idea
that there was an ethnic minority living in the ntry - even assuming that this had been the trmecéithe
association - did not alone amount to a threatetmatratic society, especially as there was nothirits
articles of association suggesting that its memadw®cated the use of violence or anti-democratendi-
constitutional methods)Cf Artyomov v Russiédec.), no 17582/05, 7 December 2005 (in whictaadn
political parties having an affiliation with a cair ethnic group was considered acceptable bsp ikhoing,
the European Court placed emphasis on the factttiwtbar did not apply to other forms of public
association) and&alifatstaat v Germanydec.), no 13828/04, 11 December 2006 (in whichEheopean
Court did not object to the dissolution of an asstian whose object was the restoration of theptealie
and the creation of an Islamic State founded orri&haw and whose members by their statements and
conduct had not ruled out the use of force in otdexttain its objectives).

“9 Including anything that undermines internationgyaranteed rights and freedoms. It would alsauife!
anything anti-pluralist; a societal model whichrattuced ‘into all legal relationships a distinctioetween
individuals grounded on religion [which] would cgteise everyone according to his religious belaid
would allow him rights and freedoms not as an imlial but according to his allegiance to a religiou
movement ... cannot be considered compatible withGbavention system ...Firstly, it would do away
with the State’s role as the guarantor of individughts and freedoms and the impartial organidethe
practice of the various beliefs and religions ideanocratic society, since it would oblige indivithito
obey, not rules laid down by the State in the dgerof its above-mentioned functions, but statiegwof
law imposed by the religion concerned ... Secorgligh a system would undeniably infringe the ppleci
of non-discrimination between individuals as regattieir enjoyment of public freedoms, which is afie
the fundamental principles of democracy. A differenn treatment between individuals in all fields o
public and private law according to their religion beliefs manifestly cannot be justified under the
Convention, and more particularly Article 14 thedtashich prohibits discrimination. Such a differenm
treatment cannot maintain a fair balance betwerrthe one hand, the claims of certain religiousugso
who wish to be governed by their own rules andhendther the interest of society as a whole, whicist

be based on peace and on tolerance between tlaisvaeligions and beliefsRefah Partisi (The Welfare
Party) and Others v Turkeyos 41340/98, 41342/98, 41343/98, 31 July 20afa @0 and endorsed in the
Grand Chamber judgment of 13 February 2003 at pa®alt would also include the introduction of Shar
(Islamic law) as the ordinary law since this wa®ggime ‘which clearly diverges from Convention \vedy
particularly with regard to its criminal law andromal procedure, its rules on the legal statusvofmen
and the way it intervenes in all spheres of privatd public life in accordance with religious pnetseibid,
para 72). Furthermore, bearing in mind that ‘pligral tolerance and broadmindedness are hallmarks of
“democratic society” ... [and that] democracy does simply mean that the views of the majority must
always prevail; a balance must be achieved whicures the fair and proper treatment of minoritied a
avoids any abuse of a dominant positidBrzelik and Others v Polandio 44158/98, 17 February 2004
[GC], para 90. However, ‘the State’s duty of nelityaand impartiality ... is incompatible with any per

on the State’s part to assess the legitimacy afiioels beliefs, and requires the State to ensua¢ th
conflicting groups tolerate each other, even witleeg originated in the same groupgtropolitan Church

of Bessarabia and Others v Moldove 45701/99, 13 December 2001, para 123.
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to a pejorative construction but that is not their only possible meaning or where the
NGO had not yet started to carry out its activities*".

45, Article 17 of the European Convention would also afford a justification for
prohibiting the establishment of an NGO which aims to promote racism or anti-
Semitism*.

Acquisition of legal personality

46. The essence of freedom of association is the pursuit of the common
objectives of a group of persons (natural or legal). This may be achievable through
the individual legal capacities of those persons but in practice the objectives may
be best pursued through the body concerned having a distinct legal personality
from those persons who seek to establish or belong to it.

47. Although in some countries the acquisition of legal personality can be the
automatic consequence of forming an association and thus not be subject to any
further formalities®, it is in principle compatible with freedom of association to insist
that an entity go through some form of recognition or registration process before
such legal personality is achieved™.

48. Such a personality will certainly entail certain basic legal capacities and
possibly some others essential for the pursuit of its objectives but it certainly does
not follow that NGOs should enjoy all the rights which might prove useful for the
pursuit of them. Moreover the fact that some of these additional rights are
conferred on certain types of NGOs is not inherently objectionable so long as the
principle of non-discrimination is respected.

“1 SeeUnited Communist Party of Turkey and Others v Tyrk®392/92, 30 January 1998 (name and
reference in programme about Kurds as a 'natjgenple’ and ‘citizensf,he Socialist Party and Others v
Turkey no 21237/93, 25 May 1998 (references to selfrdatetion of the Kurdish nationjgidiropoulos
and Others v Gree¢d 0 July 1998 (suspicions about real intentionfoahders) Freedom and Democracy
Party (OZDEP) v Turkgyno 23885/94, 8 December 1999 (reference to inubigrece and freedom for the
Kurdish peoples)Partidul Communistilor (Nepeceristi) and UngurearuRomania no 46626/99, 3
February 2005 (programme and constitution of a m@&mmunist party not contrary to fundamental
principles of democracyMetropolitan Church of Bessarabia and Others v Melg no 45701/99, 13
December 2001 (supposed risk to national secunitlyterritorial integrity) Democracy and Change Party
and Others v Turkeynos. 39210/98 and 39974/98, 26 April 2005 (supgaam of creating minorities to
the detriment of territorial integrity and Turkistational unity, thereby encouraging separatism ted
division of the Turkish nationEmek Partisi and Senol v Turkey 39434/98, 31 May 2005 (on pretext of
promoting the development of the Kurdish langudlge,aim was to create minorities, to the detrinw@nt
the territorial integrity and national unity of tAeirkish State, thus promoting separatism and thisidn

of the Turkish nation)]PSD and Others v Turkeyo 35832/97, 25 October 2005 (an analysis in the
memorandum of association of the country’s econaanid social situation and criticism of Government
policy in that area taken as undermining the ppilecof the indivisible unity of the nation and ilted the
Turkish State)Tum Haber Sen an Cinar v Turkey 28602/95, 21 February 2006 dbeimir and Baykara

v Turkey no 34503/97, 21 November 2006 (trade union aw#/iby civil servants)Bekir-Ousta and
Others v Greeceno 35151/05, 11 October 2007 (mere suspicioroale founders' true intentionahd
Bozgan v Romanjano 35097/02, 11 October 2007 (mere suspiciontti@Bssociation's intention was to
set up parallel structures to the courts whichimadasis in its articles of association or itS\am#s)..

“2\W P and Others v Polandec.), no 42264/98, 2 September 2004.

3 Unless certain exceptional benefits or capacitiesbeing sought.

“* It is the nature of the process rather than tha tesed for it that is significant.
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49, Given the likely importance of legal personality for the pursuit of common
objectives, it is not surprising that the European Court readily accepted in
Sidiropoulos and Others v Greece that the refusal to register the applicants’
association — with the result that it was denied legal personality — was an
interference with freedom of association. In its view

"The refusal deprived the applicants of any possibility of jointly or individually
pursuing the aims they had laid down in the association's memorandum of
association and of thus exercising the right in question"*.

50. The fundamental importance of legal personality being granted for NGOs was
further underlined by the European Court when it went on to state that

"The most important aspect of the right to freedom of association is that citizens
should be able to create a legal entity in order to act collectively in a field of mutual

interest. Without this, that right would have no practical meaning"*.

51. It is essential, therefore, that the option of acquiring legal personality be
available to those who wish to establish an NGO unless it can clearly be
demonstrated that the lack of such personality will not impede the pursuit of its
activities®’, with the latter being potentially of particular significance while an

4510 July 1998, para 31.

“% |bid, para 40. This view was reaffirmed by a ChambethefEuropean Court iGorzelik and Others v
Poland no 44158/98,20 December 2001, para 55 and by the Grand Chambi¢s judgment of 17
February 2004, para 88, with the latter also sgatirat ‘forming an association in order to exprars
promote its identity may be instrumental in helpaginority to preserve and uphold its rights’ g8an).
Similar considerations to those underpinning theeetal importance of legal personality establisired
Gorzelik and Sidiropoulosled the European Court to find Metropolitan Church of Bessarabia and
Others v Moldovano 45701/99, 13 December 2001 that the failureetmgnise the applicant church was
an interference with freedom of religion; ‘not bginecognised, the applicant church cannot operate.
particular, its priests may not conduct divine garyits members may not meet to practice theigicai
and, not having legal personality, it is not eatitlo judicial protection of its assets’ (para 1@3%wever,
having taken Article 11 into account in finding elation of Article 9, the Court considered thatias
unnecessary to deal separately with the deniaté@dgnition as a violation of freedom of associatibhe
issue of recognition had previously been left opgnthe European Commission in Appl No 14223/88,
Lavisse v Francer0 DR 218 (1991), Appl No 23892/94,C R E P v PortugaB3 DR 57 (1995), Appl No
26712/95) armela v Finland 89 DR 64 (1997), Appl No 18874/94,v Switzerland76 DR 44 (1994) and
Appl No 28973/95Basisan for ‘Liga Apararii Drepturilor Omului Din &nania’ v Romania91 DR 29
(1997), having decided instead to address the is§uehether any interference with Article 11 was
justified. The need to accord appropriate recognito bodies promoting environmental protectioalso
stipulated in Article 3(4) of the Aarhus Conventibat the provision in para 43 of the Document & th
OSCE Moscow Meeting, 1991 that recognition sho@ddzcording to existing national practices’ (p&ja
is potentially less exacting than the duty ideatfby the European Court.

47 Certainly, although the ability to form a legatignis clearly fundamental, there could still Guations
where the inability to do so will not be regardesl @ violation of Article 11. Thus the European
Commission did point out in Appl No 26712/9%rmela v Finland 89 DR 64 (1997) that an unregistered
association in Finland ‘could engage in certainvit@s, just as it can possess funds through snimers’
and this led it to question whether the inabiliyrégister had prevented it from pursuing its otijes’ (p
69). Furthermore in Appl 8652/7%, v Austrig 26 DR 89 (1981) it found that ‘the practice ewdra non-
recognised religion is fully guaranteed in Austriaindependently from any form of registration’ @8)
and in both Appl No 18874/9XK v Switzerland76 DR 44 (1994) and Appl Nos 29221/95 and 29225/
Stankov and United Macedonian Organisation ‘llinderBulgaria, 94 DR 68 (1998) it considered that the
refusal of registration of an association would beta violation of Article 11 if the associationable to
perform its activities without registration; in theermer the association was found not to have mdkiat it
could not exercise its functions but in the lattes ability to function was used to support the petance
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application for recognition is being processed®. This personality should, of course,
be clearly distinct from that of any or all of its members and officers and thus they
should not be personally liable for its debts and other obligations™.

52. The formulation of the law governing the requirements to be fulfilled in order
to acquire legal personality must be sufficiently “foreseeable” for the persons
concerned and not grant an excessively wide margin of discretion to the authorities
in deciding whether a particular NGO may be registered®®. Recommendation

of an unregistered body to submit a complaint uniigicle 11. See alsértyomov v Russiédec.), no
17582/05, 7 December 2006 in which it was found thgal status or activities of the public movement
“Russian All-National Union”, which took the deasi to re-organise itself into a political party endhe
same name, had not been affected by the refusabtster that party because it would have promtted
interests of a particular ethnic group, the Russiaimce it had lawfully existed since 1998 anddsvities

or membership had not been restricted in any wanyy @olitical parties were prevented from having an
affiliation with a certain ethnic group and thug tBuropean Court concluded that the authoritiesrmd
prevented the applicant from forming an associatiioexpress and promote the specific aims embriaged
it but from creating a legal entity which, follovgrits registration, would have become entitledtémd for
election.Cf the finding inMoscow Branch of the Salvation Army v Rusg2881/01, 5 October 2006 and
Kimlya, Sultanov and Church of Scientology of Nedamsk v. Russi@ec.), nos. 76836/01 and 32782/03,
9 June 2005 that a loss of legal entity statug¥ahg a refusal of re-registration meant that thpligants
could not exercise, in community with their felldvelievers, many rights that the law only grants to
registered religious organisations. Furthermoretiseeoncern of the UN Human Rights Committee ithat
Uzbekistan ‘The legal requirement for registratisabject to the fulfilment of certain conditionsppided

for in article 26 of the Constitution and the PabAissociations in the Republic of Uzbekistan ActLleb1
operates as a restriction on the activities of gomernmental organisations. The State party shialiel the
necessary steps to enable the national non-govetaméuman rights organisations to function
effectively’; CCPR/CO/71/UZB, 26 April 2001, para.2

“8 See the urging by the UN Human Rights Committeet thgislation in Azerbaijan ‘should clarify the
status of associations, non-governmental organisstand political parties in the period between the
request for registration and the final decisiorgsstatus should be consistent with articles 1925 of
the Covenant’; CCPR/CO/73/AZE, 12 November 2001a[28. See also the European Court's conclusion
in Ramazanova and Others v Azerbajjao 44363/02, 1 February 2007 that delayed registr meant
"that, even assuming that theoretically the associdad a right to exist pending the state regiiin, the
domestic law effectively restricted the associdticability to function properly without the legahtéy
status. It could nointer alia, receive any “grants” or financial donations whadnstituted one of the main
sources of financing of non-governmental organisetin Azerbaijan (see Article 3 of the L& Gran).
Without proper financing, the association was rigle 40 engage in charitable activities which cdngtid
the main purpose of its existence. It is therefapparent that, lacking the status of a legal enthig
association's legal capacity was not identicalhit bf state-registered non-governmental orgaoissiti
(para 57).

9 This is recognised in paragraphs 26 and 75 of Remendation CM/Rec(2007)14, although this does
preclude them being held liable for their persanaconduct such as misuse of powers as an officireo
association (paragraph 75) and their acts may lemree of the actual objectives of an association.

%0 Koretskyy and Others v Ukraineo 40269/02, 3 April 2008, which concerned thipuation in section
16 of the Associations of Citizens Act that “thgistration of an association may be refused ifitgcles

of association or other documents submitted forréfggstration contravene the legislation of Ukrdiria

the European Court's view the Act did not specifiyether that provision refers only the substantive
incompatibility of the aim and activities of an asmtion with the requirements of the law, in paurtar
with regard to the grounds for the restrictionstiom establishment and activities of associatiomgatoed

in section 4 of the same Act, or also to the teximeompatibility of the articles of associationttwithe
relevant legal provisions. Given the changes totéxt of the articles of the applicants' associatim
which the authorities were insisting, the Courtedbthat the provision at issue allowed a partitylaroad
interpretation and could be read as prohibiting departure from the relevant domestic regulatiohs o
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CM/Rec(2007)14 also requires that the process involved in acquiring legal

personality should be "easy to understand and satisfy"".

53. Legal personality can, however, be refused where the applicants fail to
comply with a legal requirement that is compatible with the European Convention®2.
However, other than in those situations in which the objectives and activities of an
association are properly found to be contrary to the constitution or the law>*, there
are likely to be only a limited number of circumstances in which a refusal of
recognition or registration might be justified. They would certainly include such a
refusal in cases where the proposed name of the association belonged to that of
another body or could be confused with it or was in some other way damaging to
it™* or could in some way be genuinely regarded as misleading to the public®.

associations’ activities. In such a situation, jindicial review procedure available to the applisacould
not prevent arbitrary refusals of registration.

*1 paragraph 29.

*2\W P and Others v Polan@ec.), no 42264/98, 2 September 2004, in whiehaipplicants had failed to
comply with the requirement that persons intendm@orm an association whose activity will be dthec
related to defence or State security or the priatecif public order shall agree the scope of suctivigy
with the Minister of Defence or the Minister of énhal Affairs respectively.

%3 Although the European Court acceptedvietropolitan Church of Bessarabia and Others v Mwtg no
45701/99, 13 December 2001 that a refusal of ratiogrcould have had the legitimate aim of protegti
public order and public safety, the consequenceahierapplicant church’s freedom of religion — ailigh

to organise itself or operate, as well as intimatat- could not be regarded as proportionate to it.

** As regards the former, see Appl No 188740V, Switzerland76 DR 44 (1994) (in which it was found
that a refusal of registration under the natioredighation — as opposed to an absolute refusalld due
regarded as necessary in a democratic societydoprevention of disorder and the protection ofrtgbts
and freedoms of others where a third person mighfuse the applicant association’s name with tlfiat o
chamber of commerce and another body responsiblbilfiteral trade relations between Switzerland and
Australia; the body ‘lacked the necessary integratnto national foreign trade policy’ (p 49)) andippl

No 28973/95Basisan for ‘Liga Apararii Drepturilor Omului Din &nania’ v Romania91l DR 29 (1997)
(in which the only difference between the name had tipplicant association and the already existing
‘League for the Defence of Human Rights’ was thait@h of ‘in Romania’ and the European
Commission considered that, having regard to ttssipdity of confusion, the refusal of registratioauld

be viewed as unreasonable). An instance of botlsiderations can be seen Apeh Uldozotteinek
Szovetsege, lvanyi, Roth and Szerdahelyi v Hunfghey.), no 32367/96 31 August 1999, in which the
Court did not consider there to be an excessivafarence with freedom of association in the rdfo$a
request for a registration by an association wimasee in English was the Alliance of APEH’s Perseest
(APEH being the abbreviated name of the Hungariar Authority) when there was no obstacle to the
formation and registration of an association tonpute taxpayers’ interests other than the choice mdme
that implied a risk of confusion and that was dedtory; it is, however, questionable whether anyone
might have imagined a body with such a name wa®fficial one and the ready acceptance of the
defamation objection is possibly at odds with thetgction given to value judgements under Article 1
The body concerned need not be one that is alnesbgnized or registered as the freedom of associat
of those belonging to an association without Iggakonality could also be harmed by the usurpaifats
name.

% SeeGorzelik and Others v Polando 44158/98, 17 February 2004, in which it waseated that an
application by the ‘Union of People of Silesiartiomality’ could be rejected because its memoranddm
association referred to it as being an ‘organisatiba national minority’ which was a concept fouindhe
parliamentary elections law governing participatiothe distribution of seats and thus gave thdeaaiing
impression that the association and its memberddvenjoy certain ‘electoral privileges to which yhe
were not entitled’ (para 103). It was significalmat such doubts could have been dispelled by oslight
change in the association’s memorandum of assoniatd without having any harmful consequences for
its existence as an association or preventing théee@ement of its objectives. In such circumstartbes
restriction could hardly be regarded as dispropodie to the legitimate aim being pursued. In the
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Certainly, no matter how well-intentioned, the process of approval should not
generally be used to impose constraints on the ability of associations to draw up
their own rules, to administer their own affairs or to make links with other bodies as
these are essential elements of freedom of association. Any interference with that
freedom would be admissible only if it was capable of being justified under the
limitation clause, such as the imposition of requirements that are necessary to
preclude unjustified discrimination or to protect the legitimate interests of
members®®.

54. The formal requirements considered appropriate by Recommendation
CM/Rec(2007)14 are simple and straightforward, namely:

31. Applications in respect of membership-based NGOs should only entail the
filing of their statutes, their addresses and the names of their founders, directors,
officers and legal representatives. In the case of non-membership-based NGOs
there can also be a requirement of proof that the financial means to accomplish
their objectives are available.

32. Legal personality for membership-based NGOs should only be sought
after a resolution approving this step has been passed by a meeting to which all
the members had been invited.

33. Fees can be charged for an application for legal personality but they
should not be set at a level that discourages applications.

55. An application for legal personality in which alleged irregularities appear
should not be rejected without first informing the applicants of them or giving them
an opportunity to remedy them®’. This should not, however, be used as a device to
delay a grant of legal personality and there may, therefore, have to be a limit on the
number of times documents can be returned for rectification®®.

Chamber judgment the requirement of a slight chaimg¢he association’s name as a condition for
registration was also considered unobjectionabtatis issue was not specifically addressed inGhand
Chamber. Only the grounds cited above, togetheh ilie failure to submit ‘all clearly prescribed
documents’ are recognised in paragraph 34 of Re@rdation CM/Rec(2007)14.

5 Appl No 10550/83Cheall v United Kingdom42 DR 178 (1985) in which it was considered titt
State could protect an individual against exclusiomexpulsion from a trade union where the membgprsh
rules ‘were wholly unreasonable or arbitrary or vehthe consequences of exclusion or expulsion texsul
in exceptional hardship such as job loss becausa dbsed shop [i.e. where union membership was
obligatory]' (p186). Cf Associated Society of Locomotive Engineers & Firent@SLEF) v United
Kingdom no 11002/05, 27 February 2007, in which it waklhbat a bar on expelling a member for
advocating views incompatible with those of the lmgmt trade union was a violation of the latter's
freedom of association.

" SeeBozgan v Romanjano 35097/02, 11 October 2007, in which the Euaop€ourt considered that
requiring an applicant to start the registrationgedure again from scratch was to impose too heavy
burden, especially as the law provided for himemedy any irregularities as part of the initial ligadion
process. See al€hurch of Scientology Moscow v Russia 18147/02, 5 April 2007 in which there was
held to be bad faith in a refusal of re-registmratichere there had been a failure to specify whatdent

or information had been missing when refusing tocpss four applications for re-registration on acto
of the applicant's alleged failure to submit a ctatgset of documents.

8 There was none iRamazanova and Others v Azerbajjap 44363/02, 1 February 2007, in which the
Ministry of Justice was found to have arbitrarilyojpnged the whole registration procedure without
issuing a final decision by continuously findingwnealeficiencies in the registration documents and
returning them to the founders for rectificatiomeTabsence of sufficient protection was also faondhe
European Court itsmayilov v Azerbaijamo. 4439/04, 17 January 2008.
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56. A requirement to enclose original documents with an application will be
regarded as unjustified in the absence of any obligation to return them®.

57. No specific deadline for dealing with an application for legal personality is
prescribed in international instruments but the European Court has found
significant delays in doing so to be contrary to Article 11 of the European
Convention because it resulted in the prolonged inability of the NGO concerned to
acquire the status of a legal entity, was in breach of the time-limits prescribed by
national law and there was insufficient protection against arbitrary delays in the
handling of applications . Recommendation CM/Rec(2007)14 provides that a"
reasonable time limit should be prescribed for taking a decision to grant or refuse

legal personality"®*.

58. It is also stipulated in Recommendation CM/Rec(2007)14 that:

"36. The body responsible for granting legal personality should act
independently and impartially in its decision making. Such a body should have
sufficient, appropriately qualified staff for the performance of its functions.

38. All decisions should be communicated to the applicant and any refusal
should include written reasons and be subject to appeal to an independent and
impartial court."

59. The importance of judicial review procedure to prevent arbitrary refusals of
registration has been underlined by the European Court in Koretskyy and Others v
Ukraine®’and the absence of reasons for a refusal will necessarily result in the
conclusion that there is no relevant and sufficient basis for it®*,

60. In addition, given the potential significance of such decisions for associations
and those forming them, the possibility of bringing a legal challenge to a refusal
must be something that can be speedily pursued. If these conditions are not met

%9 Church of Scientology Moscow v Rusgi8147/02, 5 April 2007.

0 SeeRamazanova and Others v Azerbajjan 44363/02, 1 February 2007 (a delay of almmst fears in
the association's registration was found attriblet&dnthe Ministry of Justice's failure to respand timely
manner where each time the registration documeet® weturned to the applicants, they rectified the
deficiencies noted in the Ministry's letters anesubmitted a new registration request in a promahmer
(usually within less than one month after receiving Ministry's comments) but the Ministry delayted
response to each of the applicants' registratiqunests for several months despite a statutory beaof 10
days. Furthermore the law did not specify a limit the number of times the Ministry could return
documents to the founders “with no action takehist enabling it, in addition to arbitrary delayste
examination of each separate registration requesirbitrarily prolong the whole registration prdoee
without issuing a final decision by continuouslgding new deficiencies in the registration docuraetd
returning them to the founders for rectificatiomddsmayilov v Azerbaijanno. 4439/04, 17 January 2008
(in which an application for registration was sianfy treated).

®1 paragraph 37. A useful point of comparison in jndgwhat is reasonable might be the time taken to
register corporations or businesses. These alse bhjectives which need to be checked and in most
countries these can still be registered in a maftélays rather than of months. There is, therefooeclear
need for a significantly longer period to be neeftedhe process of recognising or registering &N

%2 No 40269/02, 3 April 2008, in which it was frustrd by the breadth of the language used in the
legislation governing applications for legal persiiy.

% The absence of an explanation for restrictiongpemitted activities was significant in the conatus
that they were not justified in th€oretskyycase. See also the friendly settlement of thdipetabout the
unreasoned refusal to register a religious assonidgh Appl No 28626/95,Khristiansko Sdruzhenie
‘Svideteli Na lehova’ (Christian Association Jehb\gWitnesses) v Bulgari®2 DR 44 (1998), pursuant
to which the association would be registered.
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then it is likely that there will be not only a violation of the right to freedom of
association but also, in many instances, violations of the rights to a fair hearing and
to an effective remedy®.

61. A requirement that existing NGOs must seek a renewal of its status as a legal
entity following a change in law governing them is not in itself contrary to Article 11
of the European Convention. Nevertheless this provision will be breached where
the authorities do not act in good faith in dealing with an application for renewal®.

% See, e.g.Apeh Uldozotteinek Szovetsege, Ivanyi, Roth anti@msyi v Hungary no 32367/96, 5
October 2000, where Article 6(1) was held applieabl non-contentious court registration proceedargs

a violation was found because of the failure tovyate the applicants with the intervening proseautio
authority’s submissions and the consequent faitareespect the ‘equality of arms’ principle. Althgiu
registration was treated as a matter of public ilmwungary, the national classification of procewdi is
never decisive as to whether a ‘civil right or ghlion’ is involved for the purpose of making Al&®
applicable. In the European Court’s view it follaivigom the fact that the association could obtesridgal
existence only through registration that ‘an ursegied association constitutes only a group ofviddals
whose position in any civil-law dealings with thiparties is very different from that of a legaligntFor
the applicants, it was consequently the applicasbeiation’s very capacity to become a subjectiwf ¢
rights and obligations under Hungarian law that a@astake in the registration proceedings’ (parpadtl
thus these were concerned with its civil rights ahdigations. InSidiropoulos and Others v Gregaso
26695/95, 10 July 1998 there was unfairness regauitie evidence on which registration was refusdd b
as the Court considered that Article 11 was todmnsn the light of Article 6, it was thus not nesary to
address the fair hearing issue separately. Howexrele civil rights and obligations would be affedtby a
refusal of recognition or registration in the casfe most associations, this provision appears to be
inapplicable in the case of a political party as tight involved in the registration process wil been as
primarily a ‘political’ one; se&/atan (People’'s Democratic Party) v Ruséikec.), no 47978/99, 21 March
2002, which concerned the suspension of the apyligarty’s activities for six months. Neverthelssgh

a party, as well as any association, should alsee len effective remedy to challenge a refusal of
registration considered improper in order to mdwt tequirements of Article 13. The ‘civil rights’
qualification does not apply to the fair hearingagantee in Article 14 of the International Covenant
Civil and Political Rights and paragraph 10 of Raectendation CM/Rec(2007)14 stipulates that ‘Acts or
omissions by public authorities affecting an NGOl be subject to administrative review and bendpe
challenge by the NGO in an independent and impartiart with full jurisdiction’ and this would inalde

all decisions affecting registration or the grahlegal personality.

% SeeMoscow Branch of the Salvation Army v Russia 72881/01, 5 October 2006 (following refusal
because of the branch's "foreign origin" and itenmal structure and religious activities, the Eaan
Court firstly found there to be no reasonable abpedaiive justification for a difference in treatntewf
Russian and foreign nationals as regards theiityhil exercise their right to freedom of religittmough
participation in the life of organised religiousnemunities and that this ground for legal refusad n@
legal foundation. Secondly it found that, althowghanised using army ranks and the wearing of umifo

it could not seriously be maintained that the bharamlvocated a violent change of constitutional
foundations or undermined the integrity or secudafythe State. Thirdly it found that findings thidue
branch had contravened any Russian law or pursbgttoves other than those listed in its articlés o
association lacked evidentiary basis and was arljtrandChurch of Scientology Moscow v Russia
18147/02, 5 April 2007 (in which there had beeraidufe to specify what document or information had
been missing when refusing to process four appdicatfor re-registration on account of the applitan
alleged failure to submit a complete set of docusefRurthermore a court's ruling that the applidzand
not submitted originals of certain documents wdd keehave had no foundation in domestic law anchsu
a requirement would have been excessively diffi@uen impossible, given that there was no oblgetd
return them. In any event the originals were indh¢horities' possession. In addition there weslaré to
explain why a book submitted had not containedigefit information on the basic creed tenets and
practices of Scientology, the failure to secureegistration within the prescribed time limit hadelm a
direct consequence of the arbitrary rejection ofi@aapplications and the requirement to subnitgain
document had been unlawful).



26

Moreover Recommendation CM/Rec(2007)14 provides that "NGOs should not be

required to renew their legal personality on a periodic basis"®.

62. The obligation to grant legal personality to NGOs where this is sought relates
only to ones actually being established within the country of the State concerned
and does not appear to extend to recognising the personality of NGOs established
elsewhere, although a failure to do so could have implications for the association
rights of persons in that State as well as the property and fair hearing rights of any
NGO whose personality is not recognised.

63. However, there is also a quite distinct obligation under the European
Convention on the Recognition of the Legal Personality of International Non-
Governmental Organisations. Under this convention a State party is generally
obliged to recognize the legal personality of an NGO, foundation or other private
institution established under the law of another State party®’, but only where the
body concerned has a non-profit making aim of international utility and is carrying
on its activities in at least two States and its statutory office, management and
control is in the territory of a State party®®. However, provision is made for
‘restrictions, limitations or special procedures governing the exercise of the rights
arising out of the legal capacity’ to be recognised when these are ‘required by
essential public interest®. Furthermore there is provision for excluding the
application of the Convention in respect of an NGO if the body invoking it

"by its object, its purpose or the activity which it actually exercises:

a contravenes national security, public safety, or is detrimental to the
prevention of disorder or crime, the protection of health or morals, or the protection
of the rights and freedoms of others; or

b jeopardises relations with another State or the maintenance of
international peace and security."

64. Nonetheless it would be very surprising if either of these possibilities could
legitimately be given a broader construction than that seen in the earlier discussion
of acceptable objectives for NGOs. It should also be noted that the legitimacy of
international human rights NGOs operating within individual countries is
increasingly being recognised”.

% paragraph 41.

" The proof of such personality is generally to beotigh presentation of the body’s memorandum and
articles of association or other basis constit@ianstruments, although there is provision fostto be
dispensed with under an optional system of pubtidtticle 3.

% The State parties are Austria, Belgium, CyprusnEe, Greece, Portugal, Slovenia, Switzerland, “the
former Yugoslav Republic of Macedonia” and the €diKingdom.

% Article 2(2).

0 See the UN Declaration on Human Rights Defendetissae also the especial concern of the UN Human
Rights Committee in respect of Vietnam ‘about obtlsta placed in the path of national and internaion
non-governmental organisations and special rappirtehose task is to investigate allegations of dnum
rights violations in the territory of the State {ygrCCPR/CO/75/VNM, 5 August 2002, para 20. Pasgir

45 of Recommendation CM/Rec(2007)14 provides thatdstablishment of a new entity should not be
required of a foreign NGO before it can operate @iriaciple 38 of the Fundamental Principles encgesa
ratification of the European Convention on the Rgttion of the Legal Personality of InternationabiN
Governmental Organisations.
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Furthermore Recommendation CM/Rec(2007)14 provides that foreign NGOs
can be required to obtain approval in a manner consistent with its provisions in
order to operate in the host country™.

It remains to be seen whether the European Court will recognise that the
ability of an NGO to establish branches which do not have a distinct legal capacity
from it is an inherent aspect of the internal organisational capacity secured by the
right to freedom of association and thus - as paragraph 42 of Recommendation
CM/Rec(2007)14 provides - not requiring any official authorisation. However, it has
noted that in at least some countries branches are automatically subject to
registration requirements than can be as problematic as those governing the
acquisition of legal personality by the parent NGO™.

Review of national practice

In the preparation of its first thematic study a questionnaire on the issue of
establishment was sent to NGOs in all member states of the Council of Europe and
Belarus. This questionnaire was directed to a broad range of issues relating to the
establishment of an NGO, whether formal or informal in terms of its legal status’®.

" paragraph 45.

2 See the observation of the European CouKaretskyy and Others v Ukraind0269/02, 3 April about
the burdensome requirement for associations wistuititave pan-Ukrainian status to set up local diraa
in the majority of the twenty-five regions of Uknai

3 The questions asked were as follows:

1.

2.

To establish NGOs in your country or for them taderake any activities, is there a specific
requirement to first be registered/acquire legaspeality?

If there is such a requirement, what (if any) ploidity is there for more informal groupings or
associations of individuals

a) To be established?

b) To undertake activities?

Where NGOs either must or can be registered/actpgad personality

a) What documents and information must be submittedhis purpose?
b) What procedure must be followed?

c) What (if any) fees are payable?

Are any persons (such as children, convicted pstsoon-nationals and corporate bodies)
disqualified from

a) Seeking registration or legal personality for anQG

b) Joining in establishing a more informal groupingassociation?

Where NGOs either must or can be registered/actpgad personality

a) Is there a formal deadline for taking decisionseyistration or grant of legal status?

b) Are there notable instances of this period beirgeegded?

c) If there is no specific deadline, what is the ndrpeiod for such a decision to be taken?
If registration/legal personality is refused

a) Are there grounds specified in the law for the sef@

b) Is there a requirement for the relevant authoatgubstantiate a refusal?

What are the opportunities or procedures (if awytdrrect an application for registration/legal
personality where the relevant authority considerst to have satisfied the requirements of the
law?
To what extent is the relevant authority for regisbn/grant of legal personality independent of
government control or influence?
If registration or legal personality is refused
a) Is it possible for decisions to be challenged mdburts?
b) Is it frequent for such challenges

i. to be brought
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Although the response was not comprehensive, there were replies in respect of 35
of the 48 jurisdictions concerned. However, not all questions were answered by all
respondents.

68. This response only provides an overview of the position in the countries in
respect of which the questionnaire was answered and certainly does not provide a
deep enough appreciation of how formal rules work in practice. Moreover the
accuracy of all the information provided by the respondents cannot be confirmed
and there may be some inconsistency in the responses summarised, although
every effort has been made to resolve this.

69. However, a number of broad conclusions emerged from responses received
and these can be seen in the summary of the principal responses set out in the
following sub-sections. Some are echoed in the more in-depth analyses of the
situation in certain countries that were subsequently made.

Operation of informal groupings

70. There are countries where the operation of informal groupings is inhibited
both as a matter of law and practice and where there are no imminent proposals
for reform.

71. Thus in ten countries there is a requirement that NGOs be registered or

acquire legal personality before they can undertake any activities’. In one of them
the requirement will be removed pursuant to a new law that is in the process of
being adopted’®, while the position is under review in another’®. Moreover in three
of the countries concerned some exceptions to the fulfilment of the requirement of
being registered or acquiring legal personality were said to be tolerated in
practice’’.

72. In two of the countries where registration or the acquisition of legal
personality appears to be the only option for establishing an NGO this is the
automatic consequence of having done so; i.e., there is no need for any formal
intervention by a state body’®.

ii. to succeed?
10. Is there any requirement to seek the renewal dtragjon/grant of legal personality on a periodic
basis?
11. What other areas of concern are there in your cgwiiout the establishment of NGOs or their
registration/acquisition of legal personality?
12. What areas of concern are there in your countrythe legal position of NGOs generally?
" Azerbaijan, Belarus, Bosnia and Herzegovina, Hang&lontenegro, Serbia, Slovakia, Sweden,
Switzerland and “the former Yugoslav Republic of dddonia”. The response in respect of Bosnia and
Herzegovina appears to reflect the uncertain mositn the point in the Federation as there is no
mandatory registration requirement either at statel or in the Republic of Srpska but no detailsrev
provided.
5 Serbia.
% Slovakia.
" Azerbaijan (mostly in the human rights defencddfierganisations are "allowed" to operate without
registration but under a recognised name or abdiewi and to receive donations of awarded grants
through personal accounts where donors find thigpatable), Montenegro (NGO networks are informally
established) and Serbia.
8 Sweden and Switzerland. However, although themeoiseed to register in Sweden, an organisation
number is needed from taxation authority in ordeuse the bank giro service - essential for ecoaomi
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73. On the other hand, in at least eighteen countries there appears to be no
requirement for NGOs to be registered or acquire legal personality before they can
undertake any activities, albeit that the scope for undertaking activities might be
constrained in them by the absence of legal personality *°.

Capacity to form NGOs

74. The disqualification of some persons from being eligible to form NGOs does
not seem in some cases to be consistent with the right to freedom of association
under Article 11 of the European Convention.

75. Thus, although in eleven countries there are no restrictions as to who can
seek registration or legal personality for an NGO®, fourteen countries have an age
restriction, varying from a requirement that the persons be at least fifteen®,
sixteen® or eighteen years old®*.

76. Furthermore in three countries the possibility of establishing NGOs is limited
to natural or physical persons®.

77. Moreover, while in two countries there are no restrictions for foreigners
establishing NGOs®, many countries do have restrictions in respect of persons
who are not citizens. These vary from a requirement that such persons be

transactions - which requires showing its statates$ a report from the inaugural meeting where stased
who is authorised to sign documents for the NGO.

9 Albania, Belgium ((but without legal personalitycannot conclude a contract or open a bank account
and its members are personally responsible fouritdertakings), Denmark (if the NGO has employees
registration with tax authorities is required bhistis only a matter of notification), Finland (Hatking
legal capacity it cannot acquire property in itsnowame, be a member of another association. The
executive committee cannot act in a way that bthésother members and responsibility is attachatido
members participating in the operations giving tiset), France (members of groups of persons héll
personally responsible for its actions), Georgiarr@any (but liability falls on all members and #hevere
unspecified tax problems), Greece, Iceland, Itdyt (necessary to obtain public funding), Latviat(bu
needed to rent premises, undertake economic aesivibrganise public events involving liabilitieada
relations to third parties), Luxembourg (but rardiyne because of the disadvantages of not havagad le
personality), Norway(only needed if involved inigities requiring a legal entity such as an emptayea
receiver of public grants apart from those for\dtiis related to children/youth/culture or it intks to
open a bank account in its name), Poland (theséedade created by notification subject to power of
prohibition exercisable within 30 days; they muaté 3 founders, have an aim, territory of actityd
headquarters with possessions resulting from meshigefees and no business activities), Romania (but
not common and there would be problems interactitit public authorities and banks), Russia, Spain,
Turkey, Ukraine (but it does involve notificatioafd United Kingdom.

8 Azerbaijan, Denmark, Georgia, Iceland, Latvia, Moregro, Norway, Spain (but children must be
represented by their parents or legal guardiangdew, Switzerland and “the former Yugoslav Repuddic
Macedonia”.

8 Finland.

82 Romania.

8 Albania, Armenia, Bosnia and Herzegovina, Crodtiance, Germany, Greece, ltaly, Luxembourg
Poland, Russia, Serbia, Slovakia, Turkey and UnkKé@ydom. In Belgium there is no restriction but
parents are held responsible for the acts of ahildr

% Italy, Poland and Serbia.

8 Albania and Bulgaria.
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resident®®, through the need for them being in a minority®’ to their participation as a
founder necessitating that the international organisation type has to be used®.

In the case of one country non-citizens are excluded from certain types of
association®®, in another they cannot be founders where a decision has been made
that their continued presence in the country is undesirable® and in yet another they
cannot be illegal immigrants®™.

One country does not allow non-citizens to be founders at all? and in another
they are excluded if they are not citizens of the European Union®.

Certain countries have restrictions on persons disqualified from public
service™, persons on the list of money launderers or of those financing terrorism®,
persons charged with criminal offences pending the investigation®, persons in
prison®” and persons in legal prohibition®®. Some countries have prohibitions
applying to convicted persons®, persons convicted of certain crimes during a five-
year period after completion of sentence'®, persons with a certain criminal
record'® or persons whose conviction includes a loss of civil rights for a specified
period®,

Requirements for registration or acquiring legal personality

81.

82.

The numbers of founders required for an NGO to be registered or to acquire
legal personality was not specifically requested in the questionnaire but details
were given by a number of respondents. The figures ranged from three'® through

five'®, seven'®, ten'® to twenty or twenty-one members®®’.

The possible documents and information that might be required for
registration/acquisition of legal personality cover a wide range of matters, with only
some points being common to the overwhelming majority of countries, namely

8 Bosnia and Herzegovina and Fran€éin respect of France the analysis in para 236voelo

87 «

the former Yugoslav Republic of Macedonia”.

% Belarus.

8 Finland (foreigners must be resident in orderetmbg to associations whose purpose is to haveeinéle
on government).

9 Russia.

! France.

2 Serbia.

% taly.

% taly.

% Russia.

% Serbia.

9" Russia and Ukraine.

% Greece.

% Greece, Luxembourg and Russia.

10 serpia.

101 France.

192 gelgium.

193 Armenia, Belgium, Croatia, Finland and Romania.

194 Georgia and “the former Yugoslav Republic of Mamsid”.
195 Bylgaria and Germany.

19 Belarus (for local - i.e., city - organisation ba details given for national or international spe
Hungary and Serbia.

197 Greece.
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- an application or letter of interest'’®;

- the protocol of establishment or the minutes of the founding meeting'® or

the date of the confirmation of its charter*'®:

- the decision to initiate registration proceedings***;

- the list and personal details of the founders*?;

- the object of its activity'*®

- the statutes'**:

- an explanatory report on the activities carried out or to be carried out'*>;

- a notice with the NGO's name, municipality of residence and address'*®,

telephone number™’ and email address™*®;

- the decision on the establishment of the management bodies™® or the

protocols of members' and board meetings'®;

- the decision appointing certain office-holders and representatives'*;

- the members of its board or those with authority to represent
association'??, as well as sample signatures of representatives'?®

- a"no jail bird" declaration for board leaders***;

198 Albania, Armenia, Azerbaijan, Bosnia and HerzegayiCroatia, Finland, Georgia, Germany, ltaly,
Latvia, Montenegro, Poland, Romania, Russia, SexhiaUkraine.

199 Albania, Armenia, Azerbaijan, Bosnia and HerzegayiCroatia, France, Germany, Latvia, Montenegro,
Norway, Poland, Russia, Serbia, Spain, “the for¥hegoslav Republic of Macedonia” and Ukraine.

10 Georgia.

11 Croatia, "the former Yugoslav Republic of Mace@dr{imust be authenticated) and Serbia.

12 Albania, Armenia, Azerbaijan, Belgium (not for @&iSBL), Croatia, Georgia, Greece, Hungary,
Luxembourg, Serbia, Turkey and Ukraine. Usuallyg tntailed providing a copy of each person's itenti
card.

113 Albania, France, Georgia and Serbia.

114 Albania, Armenia, Azerbaijan, Belgium, Bosnia afdrzegovina, Croatia, Finland, France, Georgia,
Greece, Hungary, ltaly, Latvia, Luxembourg, Monignoe Norway, Poland, Romania, Russia, Serbia,
Slovakia, Spain, “the former Yugoslav Republic cidéddonia”, Turkey, Ukraine and United Kingdom.

5 taly and “the former Yugoslav Republic of Mace@sn

1% Finland, Georgia, France, Norway, Poland, Romécéatificates for owner or tenant status), Russia,
Serbia and Turkey.

" France and Russia.

18 Russia.

119 serbia.

120 Albania and Georgia.

121 Bosnia and Herzegovina (the president, other persothe bodies of the organisation and the gigihg
authorisation for representing and advocating),a@ao(the president's consent to govern the NGO was
needed) and Ukraine.

122 Albania, Belgium (including details of foreign mbets with copies of their passports and their $ocia
security numbers), Croatia, Finland, France, Gagi@ermany, Italy, Latvia, Luxembourg, Poland, FRass
Serbia and “the former Yugoslav Republic of Macedan

123 poland.

124 Hungary.
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- proof of the NGO's patrimony*® or a report on its economic/financial

situation with relevant documentation regarding end-use, size and value

of real property and of movable capital assets'?;

- the budgets and balance sheets approved in the previous three years or
in the period preceding the application if it has already worked as a non-
officially recognised body*?’;

- anindication of the number of members if it is an association'?®:
- the fees payable by members'?*;

- approval or permission of the authorised body of the public administration
for undertaking certain activities when that is prescribed by special law as

a condition for registration of the association™*’;

- proof issued by the Ministry of Justice regarding the availability for the
denomination of the association**! or approval to use personal name of a

citizen or of a symbolism protected by law***;

- adeclaration that the NGO's purposes are not against the law'®;
- acompleted form for publication in official journal™*; and

- an extract from the register confirming the NGO's legal status where its
founder is a foreign juridical person*®.

The need to notarise the documents that are to be submitted was specified in

the case of two countries™® and one country required a deposit of money™®'.

The detailed information needed in some instances in order to secure
registration or legal personality does not seem to correspond to any significant
fiscal advantages that might provide an appropriate justification for the burden
thereby imposed.

The procedure invariably entailed submission to the relevant authority, with
one respondent emphasising that submission in the country's capital was the only
option™®,

This authority involved is often a ministry, whether the provincial body of the
Ministry of Internal Affairs™° the Ministry of Justice'®, the Ministry of Public

125 Romania (bank account balance, expertise for sastel).
126 |taly.

127 |taly.

128 |taly.

129 Germany (has to be in statute) and Norway.
%0 Croatia.

131 Romania.

132 Russia.

133 Greece.

134 France.

1% Russia.

136 Azerbaijan and Germany.

137 «

the former Yugoslav Republic of Macedonia” (5,0B0R in denars but only for foundations)

138 Azerbaijan.
139 France (the Prefecture), Italy and Slovakia.
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141

Administration and Local Self Government™ or one that is not specifically

identified™*2.

87. In some instances it is a specific register of associations**, in another it is the
Authority of Justification™** and in others it is the tax department'*®.

88. In eight countries the authority for registration or granting legal personality is

a court (or a body under its jurisdiction)**®, while in one it apparently varies

according to type of association but no details were given**’. In the case of one
country the body was not specified**.

89. Only five countries have no fee for the purpose of registration or acquiring

legal personality**®,

90. In the countries where a fee is payable, the level differs quite considerably,
ranging from less than 10 EUR™®, through amounts such as 10 EUR™!, 12 EUR™,
15 EUR™®, 18.26 EUR plus VAT and the cost of publication of details in the official
journal™*, 20-25 EUR'®, 39.06 EUR™®, 50 EUR™’, 54 EUR™®, 60 EUR™®, 75-100
EUR™, 125 EUR™ to 150 EUR'®,

91. There is a variable fee system in one country, depending on whether the
NGO is established at the national or international level*®, another only charges

10 Armenia, Azerbaijan, Belarus (in the case of réjsab and international NGOs; it is the municipgalit
for local ones), Belgium (in the case of an AISBBpsnia and Herzegovina and Croatia (Register of
Associations).

1L serbia .

142 Montenegro.

143 Finland, Latvia, Luxembourg, Norway (body undemidtry of Trade and Industry), Spain (regional or
national), Russia and Turkey.

144 Ukraine.

145 Georgia and Germany (only if tax exemption is esnught).

146 Albania, Belgium (in the case of an Associatiom$S®ut Lucratif ("ASBL")), Bulgaria, Germany
(registry in district or county court), Greece, Hany, Poland, Romania and “the former Yugoslav
Republic of Macedonia” (Central Registry Office).

147 Slovakia.

148 Croatia.

149 Albania, Hungary, Montenegro (except for the arfsthe lawyer doing the registration work), Norway
and “the former Yugoslav Republic of Macedonia”.

150 Azerbaijan (11 AZN).

131 Croatia and Latvia.

152 Ukraine (85 UAH).

123 taly.

154 |Luxembourg; the cost for the official journal i€2JR per page of the statute.

155 Armenia and Georgia.

%% France.

5 Romania.

138 Russia (2000 RUR).

9 Finland (unless a preliminary check is made whénanly 15 EUR) and Serbia.

180 Belgium (this includes the cost of publicatiortle official journal) and Germany (this seems tide
the cost of a notary).

%1 poland.

162 Bosnia and Herzegovina.

183 Belarus but no specific details were provided.
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half the fee for political parties and their branches'®* and in two countries certain

types of NGO are entirely exempt from paying the fee'®.

92. In respect of one country the cost of registration was not specified'®® and in
the case of another it was stated that court fees are minimal but the need to use a
lawyer makes total cost of the process in the region of 1,500-2,000 EUR™®’.

Deadline for determining application for registration or legal personality

93. The time-frame for reaching decisions on registration or the grant of legal
personality does not always have appropriate safeguards against prevarication and
abuse.

94. Of the countries that have a formal process of registration or granting legal

personality to NGOs, nine countries have a formal deadline®.

95. There is, however, a considerable variation in the period prescribed. The
shortest period is three days'® and the longest is one hundred and twenty days
with the apparent possibility of an additional sixty days for responding to
comments'™. In ascending order the other deadlines are: ten days with the
possibility of prolongation to sixty days where all requisite documents not

submitted'’; fifteen days'’?; fifteen to thirty days'”; twenty-one days'’; thirty

days'’®; thirty days with the possibility of a further eight days to deal with
clarifications of questions asked *’®; forty working days with the possibility of a
further twenty working days to deal with clarifications of questions asked’’; and
three months'’®. The deadline was not specified in the case of two of the countries

that have one'™.

96. Apart from the instance cited, it is not clear whether the days in the various
deadlines listed are regular or working days.

97. The deadlines were said to be observed in six countries'®® but in one of them
this appears to be done in an abusive way so that decision-making is excessively
prolonged*®*,

164 Russia (1000 RUR).

185 Belarus (youth public associations) and Croatartlers).

186 Spain.

%7 Greece.

188 Albania, Armenia, Azerbaijan, Belarus, Bosnia &teizegovina, Romania, Russia, Serbia and Slovakia
189 Georgia and Ukraine.

0 taly..

1 Montenegro.

172 Albania.

173 Serbia (the answers of the two respondents differe

1 Armenia.

75 Latvia, Russia (for public associations but ondly fbr other non-commercial organisations) and “the
former Yugoslav Republic of Macedonia”.

176 Croatia.

17 pzerbaijan.

8 poland.

79 Romania and Slovakia.

180 Azerbaijan, Bosnia and Herzegovina (except wheeret was a lack of documentation within the
application), Georgia, Latvia (usually done withif-15 days rather than the 30 allowed), Polandsidus
(many instances of it being exceeded).
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98. However, observance is effectively enforced in two others in which there is
either a presumption of acceptance if the deadline reached without decision'®* or
registration becomes effective after passing of the deadline if request is submitted
with all necessary and valid documents and proofs'®. It is not clear whether these
formulations are in substance the same; the latter would seem to leave open the

possibility of a supposed registration being challenged.

99. In one country there is a presumption of denial if not decided within deadline,
thereby allowing for an appeal before a court against that decision*®*.

100. There were considered to be instances of the deadline being exceeded in the

case of four countries'® but no details were given in the case of one of them*®°.

101. In ten countries there is no deadline'® but in one of these there is a
presumption of refusal where there is no decision within two months so that judicial
proceedings can then be brought'® and the issue is not relevant in two others
where there is no process or legal personality is acquired automatically™®°.

102. Where there is no deadline the period normally taken to get a decision also
varied considerably. It ranges from two to three days (although publication in the
official journal from which legal personality becomes effective could then take
several months'®) to between six and twelve months'. The other periods

specified were: five to ten days'®; between one week and a month'*®, some
199

weeks™; thirty days'®; one month'®® or more'®’; sixty days'®®; and six months'®.

103. In the case of one country it varies according to type of organisation
involved®®.

104. In another the period was given as the rather vague "time taken to complete
paperwork"?*! and in yet another it was not known?%.

181 Azerbaijan (the practice is to return applicatignst before the deadline for corrections so tihet t
process has to start all over again and this caefxated several times)

182 taly.

18 Croatia.

1% serbia.

18 Armenia, Belarus (it depends on the kind of orgation), Romania (the average time was said by one
respondent to be a month) and Slovakia.

18 Armenia.

187 Finland, France, Germany, Greece, Hungary, LuxemhoNorway, Spain, Switzerland (as regards
bodies required to be entered on the CommerciaisiRayand United Kingdom.

188 France.

%9 Denmark and Sweden.

19 uxembourg.

91 Greece.

192 France.

193 Bulgaria.

19 Germany.

195 glovakia.

1% Norway.

97 Spain.

198 Bosnia and Herzegovina.

199 Finland.

20 Belgium (a few days for an ASBL - it depends oa #ppearance of the official journal as it is othise
a formality - and several weeks for an Associatiternationale Sans But Lucratif (AISBL)).

21 United Kingdom.
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Refusal and reasoning

105. Some countries do not specify any grounds for refusing registration or the
grant of legal personality and/or do not require such a decision to be reasoned.

106. Furthermore not all the grounds recognised as the basis for refusing
registration or the grant of legal personality seem to be drawn with sufficient
precision and may thus not be applied in a manner consistent with the right to
freedom of association or the promotion of civil society.

107. The grounds specified included:

- non-conformity with the constitution®® or the law”**;

- threatening the stability of the country®®;

- being racist or anti-Semitic®®®;

- being anti-republican®’;

- being against territorial integrity®®;

- being against public morals®®;

- having "undemocratic structures"**°

- not being founded for a non-profit purpose®*;

- having a name that does not differ clearly from one already registered**?
or one that injures morality or the national and religious feelings of
citizens?'®:

22 g\witzerland (as regards bodies required to beemien the Commercial Register).

203 Bosnia and Herzegovina, Croatia, France, Sertiapérticular paramilitary or secret organisation,
violent destruction of public order, destructiontefritorial integrity, violation of guaranteed higg and
liberties of others, incitement of national, racialigious or other intolerance and hatred) andsku

204 Belgium, Croatia, Finland (this also covers propehaviour), France, Germany, Greece, Russia, Spain
and “the former Yugoslav Republic of Macedonia”.

295 kraine.

2% France.

27 France.

298 France.

299 France.

0 Germany.

21 Finland.

#2Finland, Latvia and Russia.

213 Russia. In this regard see Moscow Helsinki Gro@p87 annual report, entitled 'Discrimination based
on sexual orientation and gender identity in Russgarding the refusal of registration to two non-
governmental sexual minority organisations — “Rawhyz Dom” (Rainbow House, Tyumen). The Federal
Registration Service initially ruled that the orgaation’s activity related to propaganda of norditianal
sexual orientation may undermine the security & Russian society and state due to the following
circumstances: Disruption of the society’s spititvalues; Disruption of sovereignty and territorial
integrity of the Russian Federation due to the eleging number of its population. In a further rafus
supplemented these reasons with new “argumentsiglya that the officials considered that “propagand
of non-traditional sexual orientation ... attempts state-protected family and marriage instituteisich
may lead to the incitement of social and religicustred and hostility”. They also saw a serious
contravention of the registration procedure naiwilthg them to register the non-governmental orgeits

in the fact that in the set of the presented ctrett documents “the Statute pages do not have ensgthb
leading them to be named “unreliable informatiothi@ presented documents”.
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- lacking financial and administrative soundness®**;

- failing to comply with the registration procedure®'® or to resubmit within
given time limit all the necessary and valid documents*®; and

- having someone as a founder who was not entitled so to act®"’.

108. In addition in one country where registration is a formality it was stated that
the NGO's name (i.e., to see if it is already in use) and its objects can be controlled
but that this was done in a summary fashion?®.

1009. Although negative decisions with respect to registration and the grant of legal
personality have to be reasoned in the case of eighteen countries®™®, such a
requirement is not specifically mentioned in law of one country?® and does not

exist in the case of four others?.

Scope for correcting an application

110. However, twelve countries have some possibility of correcting documents
during the registration process®?.

111. The time allowed for this purpose ranges from two*? to sixty days?**, with

other periods specified being a week®®, between fifteen and thirty days®°, twenty
days®*’ and thirty days®*®. For one country it was reported that a "reasonable" term
would be specified for corrections by the decision-maker but it was also stated that
the "term is foreseen in the law"**°,

112. In the case of five countries no time-frame for corrections is specified23°, in
another there is no limit to the possibility of changing and resubmitting an

2 taly.

Z5Finland, Georgia, Germany, Greece, Latvia andrigbla

1% Croatia, Montenegro, Norway, Serbia, “the formarg¥slav Republic of Macedonia”, Russia, Spain
and Ukraine.

" Russia.

218 uxembourg (foundations and associations withlipinterest objective - i.e., philanthropic, gitius,
scientific, artistic, educational, social, sportiagd touristic - do require grand-ducal approval thy
Minister of Justice).

29 Azerbaijan, Bosnia and Herzegovina, Finland, FeanGermany, Greece, Hungary, ltaly, Latvia,
Montenegro (specifying how to provide the missingcuimentation), Norway (specifying the missing
documentation), Poland, Romania, Russia, Serbijakia, Spain and “the former Yugoslav Republic of
Macedonia”.

220 Croatia.

22! Armenia, Belarus, Georgia and “the former Yugostapublic of Macedonia”.

222 Albania, Armenia, Azerbaijan, Belgium, Croatia,nlend (if not rejected immediately), Georgia,
Norway (to supply missing documentation), Roma8ixbia, Ukraine and United Kingdom.

22 Georgia and Slovakia.

24 Italy.

225 Romania.

2% Croatia.

227 pzerbaijan.

228 «the former Yugoslav Republic of Macedonia”.

229 Albania.

230 Belgium, Serbia, Slovakia, Ukraine and United Klog.



38

application until it is in accordance with the law®! and no details were given in the

case of three of them?*?,

113. For two countries the making of corrections is not possible where the problem

was that the aims and activities of the NGO were contradictory to the law?*.

114. In one country the possibility of making corrections is frustrated by
applications being returned with insufficient time to meet the deadline for
clarification, thus necessitating the submission of fresh applications and leading to

a process that could last several years®*.

115. In one country the only possibility of making corrections involves going to

court?® and in seven others it can only be done by submitting a new application®°.

Independence of decision-maker and judicial control

116. Although independence may not be an essential quality for the body deciding
on registration or the grant of legal personality, the scope for improper pressures
seems evident in some cases and these do not seem to be being corrected
through the exercise of judicial control.

117. Thus, where there is a process of registration or granting legal personality,
the body concerned was said to be independent in the case of five countries. The
reason given for it being independent was that it is a court or operated within one®’
or because the only requirements governing its activities are in the law”®.

118. There was less certainty in respect of five countries for which respondents
said the body was formally independent®®®, generally independent®®®, almost
independent®*, independent as a matter of law but not in practice’* or
independent to a reasonable extent (a court)**.

119. It was not considered to be independent in fifteen countries®**. Furthermore in
another one for which the issue was not addressed the body is probably not

independent®®.

21| atvia.

232 Armenia. Finland and Norway.

233 Belgium and Bosnia and Herzegovina.

234 pzerbaijan.

2% Belarus.

3¢ Germany, Greece, Hungary, Luxembourg (only whamehas to be changed in the statutes), Poland,
Russia and Spain.

%7 Germany, Greece and Poland.

2% Finland and Russia.

239 Croatia.

240 Albania.

241 Romania.

242 Armenia.

243 4the former Yugoslav Republic of Macedonia”.

244 pAzerbaijan, Belarus, Belgium, Bosnia and HerzegayFrance, Georgia, Italy, Luxembourg (Ministry
of Justice), Montenegro, Norway (a government bpo@@rbia, Slovakia, Spain, Switzerland and United
Kingdom.

243 |_atvia (register under supervision of MinistryJfstice).
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120. The issue was not considered relevant in the case of one country, possibly
because the body concerned is a court**® and it was also not addressed in another

one where the body is also a court™’.

121. Where there is a process of registration or granting legal personality, the
possibility of negative decisions being challenged in the courts existed in twenty-

seven countries®® but in two of these an administrative appeal was required first***.

122. The issue was not considered relevant in respect of one country because the

NGO will be registered if it submits the required information®°.

123. The respondent for one country stated that it is frequent for challenges to
decisions to be brought and to succeed® whereas that for another reported that it
is not frequent for them to be brought but that it is frequent for them to succeed®?.

124. However the respondents for ten countries considered that it is not frequent
for challenges to be brought or to succeed®™® and two stated that there were not
many since most applications succeeded®*.

125. In the case of one country it was just stated that success is possible and
instanced a case resolved favourably before being considered by the European

Court®®,

126. The respondents for six countries reported that there are not many
applications and that it was unknown whether they succeeded®®, whereas neither
the frequency nor the success of challenges was known in the case of five
countries®’.

Need for renewal of registration/grant of legal personality

127. There is no requirement to renew registration or the grant of legal personality
on a periodic basis in the overwhelming majority of countries®® but three of them
indicated that this would be required in the event of a new law on associations
being adopted®*®.

248 Hungary.

247 Bulgaria.

248 Albania, Armenia, Azerbaijan, Belarus, Belgium,sBia and Herzegovina, Croatia, Finland, France,
Georgia, Germany, Greece, Hungary, Italy, Latviaxgmbourg, Montenegro, Poland, Romania, Russia,
Serbia, Slovakia, Spain, Switzerland (as regardiasaequired to be entered on the Commercial Reyis
“the former Yugoslav Republic of Macedonia”, Ukraiand United Kingdom.

249 Croatia and Finland.

0 Norway

1 gwitzerland (as regards bodies required to beetien the Commercial Register).

2 Hungary.

23 Armenia Belarus, Croatia, Finland, France, Geoigdy, Montenegro, Poland and Russia .

%4 Germany and Greece.

25 pzerbaijan

26 Albania, Belgium, Latvia, Luxembourg, Romania &yhin.

%7 Serbia, Slovakia, “the former Yugoslav Republidv#cedonia”, Ukraine and United Kingdom.

28 Belarus, Belgium, Bosnia and Herzegovina, Crodfimland, France, Georgia, Germany, Greece,
Hungary, Italy, Latvia, Luxembourg, Montenegro, Way, Poland, Romania, Russia, Serbia (but changes
to seat and statute must be notified), SlovakiajrsBwitzerland (as regards bodies required terttered

on the Commercial Register), “the former YugoslapBblic of Macedonia” and United Kingdom.

%9 Belarus, Montenegro and Slovakia.
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There was, however, a divergence of view in the case of the respondents
from one country as regards the existence of a need to renew registration or legal

personality 2%°.

Furthermore the respondents for another two countries pointed out that
amendments to statutes do need approval®®!, whereas notification was only
needed for changes to the seat and the statute in the case of a third country®®* and
for changes to the board and the statute in the case of two others®®. It is, of
course, likely that others have similar requirements but these were not specifically
within the scope of the question.

Other matters of concern about registration/grant of legal personality

130.

131.

132.

133.

134.

135.

136.

The concerns raised by respondents on issues other than those covered by
the questionnaire related to both the content of the law and the process involved in
dealing with registration and the grant of legal personality.

In the case of one country there is concern about the failure to give a higher

priority to reform of the law”*.

In two others there is concern about the minimum number of members to
found an NGO?*®, although it was not clear why it should be seen as problematic in
the case of one of them where only three persons are required®®.There is also
concern about the prohibition in one country on including in the denomination of

associations any words which are specific to public institutions and authorities’.

However, the respondent from one country suggested that the law there is
too liberal, leading to an explosion of NGO registration, with business companies,
coffee shops and kindergartens being registered®®.

The process was seen by some as too complicated and too expensive®® and,
undoubtedly linked to this, there is concern about the lack of money to pay a

lawyer's services when seeking registration or legal personality®™.

There was also concern in respect of one country about the bureaucracy of
the courts and the difficulties faced in registration by those not coming from the
capital city, as well as the lack of familiarity by decision-makers with the issues
faced by civil party and their corruption and the lack of a consistent practice as

regards both registration and dissolution®’*.

Nonetheless the problems with the process are in some instances seen as
attributable to NGOs themselves, with it being observed that they need to know the

20 Armenia.

1 Greece and ltaly.

%2 gerbia.

23 Germany and Norway.
%4 3erbia.

255 Armenia and Serbia (at least 10 are required).
26 Armenia.

%7 Romania.

258 Montenegro.

29 poland.

2% Russia.

1 Albania.
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procedure?’

illiteracy on possible organisational forms

and that they suffer from weak information awareness and legal

"3 and have insufficient experience®”.

137. Concern was expressed in respect of one country about delays due to lack of
manpower®”®, of another about the different bodies involved depending on the type
of organisation’”® and of a third about the unequal treatment of applicants, with
those dealing with sensitive issues facing unjustified delays®’’.

138. There is also concern in one country about more control being exercised by
the tax authority than the register of associations as regards general democratic
rules in NGOs?® and in another about the need to present the constitutive act and
statute in authentic form?"°.

139. The position was seen as having improved in one country since a change in
the law two years ago but it was also noted that some unspecified improvements
were still needed”.

272 gpain.

23 Russia.

24 poland.

25 poland.

2’8 Belarus.

217 pzerbaijan.

2’8 Germany.

2’9 Romania.

BOTyrkey.
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i COUNTRY CASES

A. Azerbaijan
Introduction

140. Article 58 of the Constitution guarantees the right to freedom of association,
providing that everyone has the right to found and belong to an organisation, as
well as a political party, trade union or other social community. Pursuant to this the
Civil Code recognises various forms of non-commercial organisations and in

particular public associations and foundations®®".

141. The formation of public associations and foundations is regulated by the Law
on Non-governmental Organisations (NGOs) of 2000 (“the NGO law")*®* and the
Law on the State Register of Legal Entities of 2003(“the Registration Law”).

142. There are no current official statistics as to how many NGOs exist but various
estimates suggest that there are over 2,500 of them. They are predominantly
public associations and it is estimated that there are some 1,300 associations that
have no official status as there is no provision in the legislation for an informal
grouping to exist, even if some of those that exist are tolerated in practice rather
than threatened with action being taken against them. NGOs can only pursue their
objectives if they are registered or, in the case of public associations only, go
through the process of legalisation by notification. The very name of the latter
process gives, of course, the impression that their pursuit of activities in common
will not be lawful without at least doing this, notwithstanding that the activities
concerned are inherently lawful if pursued by one individual and their collective
pursuit should not in itself render them unlawful. The government has indicated
that notification on the establishment of NGOs is not very common in practice.

143. Acquiring legal personality is in fact what most seeking to establish NGOs
want as this confers some tax exemptions and enables a bank account to be
opened®®. It also enables grants to be sought, although in some instances NGOs
without official status are able to get these through ones that do have legal
personality. However, many of the NGOs that actually want official status
experience problems in obtaining it.

144, The majority of NGOs currently operate in the capital — a consequence in part
of the need to go there to get established — some have recently been emerging in
other parts of the country.

145. Provision is also made for international NGOs in Article 6 as bodies whose
activities cover Azerbaijan and ‘at least one more foreign state’. This is a status
that can be used by NGOs established abroad.

81 Others inlude schools, universities and clubs.

%2 This does not apply to political parties, tradeions, religious unions, local self-government
organisations and various associations specifiedhar Laws.

283 Article 13(3) of the Registration Law provides thé&The certificate on state registration or abstraf
the state register shall be the main documentprigparation of a seal, stamp, letterheads andrtradeof
the company, opening of a bank account and retimtran the relevant executive power bodies of the
Azerbaijan Republic, and no additional documentsdogiested for the above
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Founders

146. The NGO Law provides for NGOs, whether public associations or
foundations, to be established “upon the initiative of several individuals™®*.
Although no number of founders is specified, this does not appear in practice to be
an obstacle to the creation of NGOs.

147. The founders of NGOs can be legal and physical persons but the NGO Law

excludes persons under eighteen from establishing them?®.

148. The constitutional right to form associations, unlike many other individual
rights in the Constitution, is not restricted to citizens but the NGO Law requires that
foreign citizens and stateless persons be ‘legally sojourning in the Republic of
Azerbaijan’.

Permitted activities and objects

149. Article 5 of the NGO Law provides that NGOs “may be established for
fundamental reasons, or in order to achieve certain objectives” but public
associations are more specifically defined in Article 2 as voluntary, not-for-profit
organisations created by persons “having common interests, for purposes defined
in charter documents of such organisation”. Foundations, on the other hand, are
defined as being “aimed at social, charitable, cultural, educational and other public
activities”. In practice, these different formulations do not seem to be of any
significance.

150. NGOs cannot, however, be founded and act for purposes prohibited by

Azerbaijan’s Constitution and laws?®°,

151. Furthermore they cannot participate in presidential, parliamentary and
municipal elections of the Azerbaijan Republic and may not provide financial and
other material assistance to political parties. NGOs may observe presidential,
parliamentary and municipal elections in accordance with the legislation of the
Azerbaijan Republic®®’. A non-governmental organisation may, however, come up
with proposals for the improvement of legal and regulatory acts, according to the
rules provided by the laws of the Azerbaijan Republic and by its own statute®®,

152. NGOs may be granted a status that is national (all-Azerbaijan), regional (i.e.,
two or more administrative-territorial units) or local (i.e., one administrative-
territorial unit)®®, thereby restricting the scope of their operations to the area
concerned. Although this is apparently a matter of choice by them and some may
certainly wish to restrict the scope of their activities to a particular area, it is not
clear from the law why it is essential that this needs to be specifically prescribed.
Such a designation might be appropriate if this were to be the basis for allocating
financial or other support to a public association’s activities but there is no
provision to this effect in the NGO Law. Moreover insistence on requiring an NGO

284 Article 2.

285 Article 9. The restriction is reduced to sixtearitie case of youth associations.

286 Article 2(3).

%7 An exclusion from this possibility in the caseNGOs that received grants or other types of finagci
from foreign individuals and legal entities, as had from Azeri legal entities with more than 308tefign
share in their charter capital, was withdrawn by anendment to the NGO Law just before the
parliamentary elections in 2005.

288 Article 2(4).

%9 Article 6.
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to make a formal choice about the sphere of its activities at the establishment
stage means that any expansion or contraction will necessarily require a change
both in the NGO'’s statute and the terms on which it is registered. This is likely to
undermine the ability of NGOs to respond quickly to fresh opportunities and
changing situations.

Most of what is stipulated in the NGO Law as to what should be contained in
the statute of an NGO is entirely appropriate. However, it is questionable whether
there is a need for this document to contain an NGO'’s ‘subsidiary branches and
representative offices’ as these may change from time to time; it is unduly
formalistic for the amending process to have to be used on each occasion there is
any change regarding such branches and offices, particularly as a notification
requirement would fulfil any legitimate public interest in knowing about their
existence.

Legalisation

154.

155.

156.

157.

As has already been noted, the NGO Law envisages two possible conditions
that can be enjoyed by public associations; either they become legal entities as a
result of being registered or their activities are subject to ‘legalisation’ as a result of
‘notification’. It is questionable whether this is a process that should be required
simply to legitimise the pursuit of activities which would be lawful if carried out by
individuals acting alone.

The requirements for notification involve the submission to the ‘relevant
executive authority’ of the constituent records signed by the association’s
leadership. This must be done within 30 days of the passing of the resolution on
establishing the association and the document legalising it must be sent out or
handed over on the day on which these records are received®’. As such the
requirements do not appear to be particularly onerous but this process leaves
unclear what real advantage is served by the act of notification.

Certainly the legalising document could hardly be conclusive that the
objectives of the association are compatible with the Constitution and other laws so
that there would be no guarantee that pursuing them would not give rise to the risk
of prosecution. Furthermore no tax advantages seem to accrue to the legalised
association as this benefit conferred by the NGO Law is construed as applying only
to registered associations. Moreover, while notification may be a useful source of
information for the authorities, there seems to be no need to set a deadline for
when it can occur if it is a process intended to help associations.

The strict 30 day deadline running from establishment only serves to
strengthen the impression that a public association which is neither registered nor
legalized through notification is inherently unlawful. It would be much more
satisfactory for there to be explicit recognition in the law that the absence of
registration does not mean an association is an unlawful body but is simply one
that has no legal personality discrete from that of its members.

Registration

158.

The NGO Law does not contain detailed provisions on the registration
process but prescribes by Article 16 that the process laid down in the Registration
Law is applicable.

290 Article 1.
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159. A fee of 11 AZN (9.24 USD) is payable®*.

160. The requirements in Article 13 of the NGO Law for the content of the statute
of an NGO are limited and appropriate®”, as are the requirements in the
Registration Law for documents to be submitted when applying for registration®*>.
However, it appears to be a common practice of the registering department to ask
the applicants to submit additional documentation, which is not prescribed by the
law in force?®*- the most common examples being copies of passports and the
employment history records of the founders — notwithstanding that this is prohibited

by the Registration Law”®.

161. A notarized copy of the constituent document is required for public
associations. Nonetheless there is a useful practice of requiring copies rather than
the originals of identification cards.

162. Some NGOs have been refused registration by a decision of the Collegium of
the Ministry of Justice, while in other cases it was the Head of the Department of
Registration of Legal Entities - a division of the Ministry of Justice - who took the
decision. This is a matter that is possibly governed by unpublished internal
instructions and so is thus not entirely clear who actually holds the authority for
deciding upon registration.

163. The criteria for refusing registration are, according to Article 17 of the NGO
Law and Article 11 of the Registration Law, threefold: (a) use of a name of a public
association already in existence; (b) documentation that contradicts the
Constitution and provisions in the NGO Law and other laws; and (c) false
information in the documentation. All of these are ostensibly justified.

164. However, according the Registration Law, information about registered
entities should be published monthly in the media by the registering authority.?*
This doesn’t happen and one of the consequences of this is to make it difficult for

21 No fee is payable by “legal entities, represeatstior affiliates of foreign legal entities” seekin
registration; Article 4(4).

22|n the case of an association they are its nardeaddress, the objectives of operation and mettiod o
management, the rights and responsibilities of nemkthe conditions and rules for joining and lagvi
the membership, the sources for its income, thesrfdr adoption of the statute and for making ckang
and additions to it and the rules for its liquidatiand for the use of its property in case of ligtion. In
the case of a foundation they are its name withwtbed "foundation” in it, its address, its objeetsy its
bodies, including Custody Board, as well as rules dstablishment of those bodies, the rules for
appointment and dismissal of its officials and filneire of its property in case of liquidation.

293 Article 5 requires the names, patronymic, pladaesidence, serial number and date of issue ofdse
(or registration number in the case of a legaltgntif the founders and the following documents th
statute, the record of paying the fee, a notarsmoly of the registration certificate and statuteaafy
founder that is a legal entity, a document indizgtihe information on the name, patronymic and elafc
residence of the legal representative which vexifies/her responsibilities for representation, & as a
notarised copy of his/her signature, and confiroratf the legal address of the NGO to be registdred
the case of foreign NGOs Atrticle 6 also requiresghbmission of the statue approved by the forkeigal
entity establishing a representation or affiliate,its authorized representative, the decisionbéistang
this, a document verifying the NGO's registratitime original or notarized copy of the letter ofoatiey
provided by the NGO and the original or notarisegyc of the decision on appointing the head of its
representation or affiliate.

294 Nor are they matters required to be included énRkegister pursuant to Article 14.

29 Article 11(4).

29 Articles 8(4) and 18(2).
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new NGOs to check whether the name they chose is not already registered, which
forms one of the legal reasons for denying of the registration.

Moreover, in connection with the second ground for refusal, respect for
freedom of association requires that there be a presumption that whatever
individuals collectively propose to do will be lawful unless it is clearly evident that
there is a constitutional or legal defect in the statutes. Unfortunately present
practice in evaluating the statutes of public associations seems to take quite the
opposite approach as there is considerable reliance on apprehension as to what
might be done.

The existence of minor careless mistakes or inaccuracies is often used to
conclude that there is false information in the application for registration.

It also appears that the question of expediency or the capability of the
applicant NGO to pursue the aims set in its statute is taken into account while
deliberating on registering or denying registration even though there is no provision
for this in the law and indeed the Registration Law specifically provides that refusal
of registration on account of the inexpediency of their establishment is not be
allowed®”’.

Article 8 of the Registration Law provides that a decision on registration
should generally be taken within 40 working days, although it is also provided that
the checking of compliance with the requirements should be done within 30 days,
with the possibility in “exceptional cases” of prolonging this period by a further 30
days for further investigation. This is much longer than the 10 days provided for in
the earlier law but it is not of significance in practice, in part because of the
repeated requests for corrections but also because of the failure either to give any
formal decision - NGOs simply never receive any communication from the Ministry
— or the deadline is not observed in practice.

The absence of a formal decision ought, according to the Registration Law, to
lead to the NGO concerned being “considered to be registered” and give rise to an
obligation to issue the certificate of registration within 10 days®® but this does not
seem to happen in practice.

The recognition in Article 8 of the possibility of rectifying applications which
have been found to be defective ought to be welcome but it often happens that
repeatedly new corrections are requested when it is specifically required that all
shortcomings in the application and its supporting documents that require
correction should be requested at once®®.

The 20 day time-limit for the correction of applications specified in the
Registration Law seems inappropriate — not least because of the practical
difficulties posed by the current centralised decision-making process — and it would
be enough to rely on the 10 day limit for determining an application once the
corrected application has been received®®.

Delay is clearly being used as a device to frustrate legitimate freedom of
association and, where decisions are actually given, the period from application to

297 Article 11(2).
2% Article 8(5).
299 Article 8(3).
3001 Article 8(4).
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grant or refusal can range from 2 — 3 months up to 1-2 years. This illegitimate
approach to the determination of applications for registration was found by the
European Court in Ramazanova and Others v Azerbaijan®*** to be a violation of
Article 11 of the Convention. It stated that:

“the Ministry delayed its response to each registration request by several months. In
particular, the response to the applicants' third registration request of 2 October
2001 was delayed by more than nine months, whereas the law clearly required it to
be issued within 5 days. The response to the fourth registration request was
delayed by approximately six months. In such circumstances, the Court cannot but
conclude that the Ministry violated the procedural time-limits” (para 64).

Furthermore it rejected Government's argument that the delays were caused by the
Ministry's heavy workload, holding that:

“It is the duty of the Contracting State to organise its domestic state-registration system
and take necessary remedial measures so as to allow the relevant authorities to
comply with the time-limits imposed by its own law and to avoid any unreasonable
delays in this respect” (para 65).

Judicial control

173. The Court also found in the Ramazanova case that the law did not afford
sufficient protection against such delays. In particular it noted that:

“the law did not establish with sufficient precision the consequences of the Ministry's
failure to take action within the statutory time-limits. In particular, the law did not
provide for an automatic registration of a legal entity or any other legal
consequences in the event the Ministry failed to take any action in a timely manner,
thus effectively defeating the very object of the procedural deadlines” (para 66)>°.

174. The latter problem was formally addressed in the NGO Law adopted in 2000
but, as has already been noted, it does not seem to have made any practical
difference to the situation.

175. The requirement that the refusal of registration be reasoned is welcome®®.
However, there seem to be instances in which letters of refusal fail to indicate the
legal bases for refusal of the registration. In others there is a failure to make a
correct reference to law or the provisions of law are interpreted incorrectly.

176. The provision of a clear right of appeal against any refusal®® ought to be a

useful safeguard but the courts are not able and willing to compel observance of
the requirements of the Constitution and the legislation, or indeed the international
agreements to which the Azerbaijan Republic is a party — including the European
Convention - which the Registration Law specifies form part of the legislation on

391 No 44363/02, 1 February 2007.

302 A similar violation was found by the European Qdnrsmayilov v Azerbaijamo 4439/04, 17 January
2008 See alsdsmayilov v Azerbaijaifdec.), 6285/03, 7 June 2007, where another suplicapion was
struck out after the applicant had died.

393 Article 17(2) provides that the decision shall nwritten form, pointing out reasons for rejectias
well as provisions and paragraphs of legislatioat thave been violated in preparation of foundation
documents”.

304 Article 11(5).
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registration®”®. They thus leave officials to interpret and apply the law as they wish
without fear of challenge.

Conclusion

177. Although the threat or commencement of proceedings before the European
Court has resulted in the grant of registration to some NGOs®*®, there is a
determined reluctance on the part of the authorities to embrace, let alone
encourage, the establishment of independent NGOs seen in the manner in which
legislation that might in many respects seem appropriate for regulating the
establishment of NGOs is actually being applied.

B. France
Introduction

178. In compliance with international standards and with the Constitution, freedom
of association in France is absolute, provided that its purpose is not unlawful
or contrary to legislation and morality and does not infringe territorial integrity

or the republican form of government®”’.

General approach
179. There are four basic requirements for setting up an association:
- acontractual agreement,
- between two (at least) or more persons,
- to permanently share their knowledge or activities,
- for a purpose other than profit-sharing®®.

180. The spirit of French law is based on the concept of contract, which means a
compulsory agreement between several persons acting freely, with full
knowledge of the facts, without their consent being invalidated by error, deceit
or violence (deception, fraud). No one may be declared a member of an
association without his or her consent.

181. Protective measures in this respect are provided by the general rules
governing contracts: minors not regarded as of full age may enter into a
contract "to the extent determined by law" with the express or tacit permission
of their parents, although they may not take steps for the administration of
property, which might cause damage to the family property and persons of full
age are subject to the rules of ordinary contract law. Protected adults (within
judicial care under legal guardianship) are subject to the normal law of
contract.

39 Article 3.

306 seeAsadov and Others v Azerbaijamo 138/03, 26 October 2008lustafeyev v Azerbaijaftec.), no
14712/05, 9 November 2008uleymanova v Azerbaijddec.), no 26241/05, 18 January 2007 Ahddze

v Azerbaijan(dec.), 2733/05, 20 September 2007, in all of wiaiphlications complaining of a violation of
Article 11 of the European Convention were strugkfollowing the NGOs concerned being registered.
%7 aw of 01.01.1901 Section 3.

3081 aw of 01.07.1901 Section 1
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A contract must be concluded between at least two persons; one-person
associations do not exist in France. The law does not establish a maximum
number of members of an association.

Under French law and in accordance with its spirit, there can be an
association only if the members permanently share their knowledge or
activities. Commitment to an association is essential.

The agreement may take the form of regular and effective participation, or
merely ad hoc participation, in achieving the purpose of the association,
whether in physical, material, intellectual or purely moral terms. The mere fact
of paying an annual membership fee does not constitute the required
"contribution forming the contract of association"; real commitment to the
association is required.

The membership fee is not a contribution comparable to donation of property
or for consideration. It is only a source of funding.

In return for their contribution, those concerned receive the status of
members recognised as contributors, with the rights attendant on it.

The law also demands that the sharing of knowledge or activities be
permanent. The association must be a permanent group, whereas coming
together to conclude a contract is only a momentary act. The concept of
permanence therefore suggests the ideas of structure, organisation and
subjection to a contract, irrespective of the duration.

The third legal element constituting an association is the purpose. The
absolute requirement is that the parties to the contract must pursue a purpose
other than profit-sharing.

Apart from this requirement, the parties are entirely free to decide on their
purpose, whether it be individual or for the benefit of others. The association
can of course carry out commercial operations but the purpose cannot be
profit-sharing.

A major principle of French law which applies to contracts also applies to
associations: the principle of strict equality between members. It is not
included in the definition given by Section 1 of the 1901 law but it is
established by case law.

The members exercise their rights on an equal footing. However, this
principle cannot prevent the fact that a number of management duties confer
a dominant position on the person who performs them. This position is freely
defined under the terms of a mandate established in the contract of
association.

As the principle of equality is contract-based, the contract itself may introduce
restrictions in the form of exceptions.

The contract of association is a private-law contract, unconnected with
“democracy”, which is a public-law method of government. Thus, freedom to
conclude contracts includes the right of the parties to the contract of
association to ensure that their grouping functions internally in a democratic
manner. The only boundary that should not be crossed is the total lack of
participatory rights.
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An association is neither democratic nor dictatorial; it is what the members
want it to be. Those members have the total freedom to define the terms of
contract that unites them. It is only when an association asks for
governmental approval or recognition as a public utility, that it is obliged to
endorse specific statutes which entails compulsory notice in particular on the
formalities for election and renewal of governing and representative bodies,
as well as the topic of internal delegation of power.

Restrictions on freedom of association

195.

196.

197.

198.

199.

200.

201.

Since the enactment of the law of 9 October 1981, foreigners may form an
association composed either of foreigners alone or of French nationals, in
France, without being required to obtain the prior permission of the Minister of
the Interior. No distinction is made between foreigners who are nationals of
an EU member country and foreigners who are not.

The law entitles associations composed of foreigners residing in France,
irrespective of their number, to acquire legal personality by simply declaring
the association.

Although the legal texts are not specific on this point, there appear to be no
restrictions on the possibility of setting up, in France, an association
composed of foreigners who do not live in France.

Serving military personnel are, however, prohibited from joining or forming a
political association since they are serving the State and the nation. They are
not prohibited from joining any other associations.

Civil servants and public officials are generally entitled to form an association
provided that its purpose is not contrary to public officials’ statutory
obligations or to the exercise of their duties. However, some senior civil
servants are required to observe strict neutrality, so this may prevent them
from joining certain associations which are contrary to their mandates.

In the event of a dispute, the persons concerned can always apply to the
courts.

Lastly, a person deprived of his or her civic rights may join an association
provided that this is not contrary to its articles of association.

Registration and formalities

202.

203.

204.

An association is subject to a contract, and therefore to the principle of free
will, recognising freedom of choice as to the content of the contract.
Consequently, the law does not lay down any particular provisions on the
functioning of associations.

In principle, the parties are entirely free to draw up the articles of association.
The various models (even those supplied by the administrative authorities)
can only offer suggestions, and do not necessarily match the needs of the
association being set up.

However, in order for a contract to be valid, there must be a minimal text,
which may be confined to the references required for publication in the
Official Journal: the exact title, the purpose of the association and the address
of the registered office.



205.

206.

207.

208.

2009.

210.

211.

212.

213.

C. ltaly

51

The persons concluding the contract are free to decide on all matters
concerning the functioning of the association.

It is not mandatory to register an association in France. However, to obtain
legal personality, which confers rights, it is compulsory to register the
association with the préfecture or the sous-préfécture of the registered
address and to publish its establishment in the Official Journal.

Publication entails a fee, currently about 40 EUR but there are no other costs
attendant on registration, which takes place within a reasonable time, ranging
from 8 to 15 or even 20 days — the usual time required by the administration.

If registration is refused, there is always a right of appeal before the
administrative courts.

Nothing in French law requires a constituent general assembly to be held.
The contract is concluded and the association set up as soon as the articles
of association are signed.

In purely administrative terms, in order to obtain legal personality, the setting
up of an association is declared at the préfecture or the sous-préfecture. One
copy of the articles of association, dated and signed by one founding
member, must be deposited together with a list of persons holding
administrative or management posts (the bureau or administrative board). To
obtain legal personality, the establishment of the association should then be
published in the Official Journal.

To give a full picture, it should be added that in France there are "recognised"
associations or charities, which can receive donations and legacies or apply
for public funds; they must therefore comply with stricter formalities, which
seems normal under the circumstances.

Besides the obligation to provide the civil status details of the administrative
board members, a report comprising a narrative report and a financial report
certified by an auditor should be deposited each year to the Ministry of
Interior. Status as a "recognised association”, or charity, may be withdrawn
by the Minister of Interior if the statutory requirements are not fully met.

Lastly, there are foundations which do not operate on a contractual but on a
financial basis. Indeed, the founding deed consists in irrevocably allocating
goods with the intention of pursuing public interest and non-profit goals. The
foundation has an autonomous legal personality from the moment that it is
recognised as a public utility. The public interest and the initial donation are
the predominant criteria for getting that status, but entails similar obligations
to those applied to recognised associations.

Introduction

214.

Generally speaking, Italian legislation on NGOs suffers from a lack of
coherence as well as of a comprehensive framework, which is particularly
evident if reference is made to the legal framework concerning the NGOs
working in the field of international development cooperation.
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215. Recent attempts carried out by the former Government in 2007 failed to reach
the goals highlighted by the Organisation for Cooperation and Development
in Europe ("OECD") in its Peer Review of 2004>%°.

216. This document clearly requested an in-depth reform of the regime of
development cooperation in Italy, through a series of tools and processes and
a clearer definition of the subjects — NGOs are priority actors in the
programmes of development cooperation as such - who are entitled to
implement development cooperation strategies.

217. The legal basis for the revision of the regime concerning NGOs is the Law N.
49 of 1987°'° . With reference to this law, the attempts to cope with the
procedures suggested by the OECD were made particularly through the draft
Law on the Reform of the Regime of Italian Cooperation with Development
Countries, the so called “Progetto di Legge Sentinelli”, promoted by the
former Vice-Minister for Development Cooperation.

218. Meant as a support to NGOs working in this field, the draft law also sought
to establish the Agency for Development Cooperation and International
Solidarity at the Ministry for  Foreign Affairs®', which should have
coordinated in a coherent framework also the programmes implemented by
the NGOs to be considered eligible under the provisions of Law N. 49 of

1987.

219. The attempt brought about in 2007 - despite the very good intentions and
some outstanding proposals concerning the reorganisation of the regime of
development cooperation - has failed with the end of the former Government
and will hopefully be resumed by the present executive. In particular, and with
reference to the role of NGOs, it failed to further clarify the actors of
cooperation and to better underline the specificity of the role of NGO.

220. The draft law is now in a complete stand-by situation due to the change of the
Executive and the first signals we have on its future predictably tell that there
will be a change of approach to the issue by the new Government, deleting
most of its content.

The general legislation foreseen by the Civil Code

221. NGOs respond to the norms in the Civii Code on Associations and
Foundations®?, according to which associations and foundations must be
established through a public memorandum®-.

222. The memorandum of association must contain: the name of the body, the
estate and the headquarters as well as the structure and the governance of
the association. As for the associations, the memorandum must indicate

duties and rights of the members as well as the admission procedures®“.

309 Jtaly (2004), DAC Peer Review. On the one hand Rleer Review states the necessity of a revised
cooperation strategy for Italy, also through theefralisation of procedures stressing the roléNof
Governmental Organisations. On the other handdtses the lack of a major policy role to be plalyed
the NGO Community in addressing the general styatégooperation in Italy.

310 aw N. 49 of 26 February 1987, Official Gazette28.of 28 February 1987.

3L Article1(2)(f).

312 The Italian Civil Code. Book I: On the family apérsons.

313 Article 14.

34 Article 16.
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The memorandum of association and the statutes can also include provisions
on termination of the body concerned.

223. Under Article 18 the administrators are considered liable according to their
mandate: an administrator who has not participated in the act that has caused
damage can be considered as liable, unless he did not know about the
possible damage and dissented from the act concerned®.

224. The assembly of associations must be convened once a year®® for the
approval of the financial reports. In other cases, it can be convened under
request of one tenth of the members or if a necessity arises. If the
administrators do not convene this can be done by the President of the
Tribunal. The decisions of the assembly are to be taken with a majority vote
while the decisions that modify the statutes and the memorandum, the
presence of the three quarters of the members has to be ensured and the
vote in favour of the majority of the participants. In order to decide to end an
association, the vote in favour of the three fourths of the members is
require®'’.

225. If an association is terminated, the estate is put into liquidation according to
the provisions of the memorandum or of the statutes®®. If there is no
provision concerning this, the winding up is decided by a public authority.

Registration

226. The Civil Code provides for the establishment of a public Register of bodies
corporates in every province®®. The Register shall contain: the date of the
memorandum of association, the date of decree of recognition, the name, the
purpose, the estate, the duration, the head office, the personal details of the
administrators with their tasks. Registration can be requested also ex officio.

227. The Register must also include all the modifications of the memorandum of
association, after the approval of the governmental authority as well as all the
other changes in the above information®%.

228. More detailed procedures are established by the Law 266 of 11 August 1991,
on Voluntary Service Associations®* and the Law N.383 of 7 December 2000
on Social Promotion Associations.

229. ltalian NGOs may actually respond to the prerequisites of the Law on
Voluntary Service Associations of 1991, which is the framework of reference
for all the private subjects that are based on and promote Voluntary Service
as an activity performed in a non-profit and spontaneous way, on a personal
basis and for solidarity purposes. The qualification as volunteer is
incompatible with any other form of employment relationship with the
organisation.

315 Article 19; Limitazioni del potere di rappresersan

318 Article 20.

317 Article 21.

318 Articles 30 and 31.

319 Article 33.

320 Article 34.

321 Law N. 266 of 11 August 1991, Voluntary Servicesdsiations, Official Gazette N.196 of 2Rigust
1991
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NGOs can be registered as Voluntary Service Associations as far as they
comply with the requests of Article 2 of the Law and as far as they mainly
recruit volunteers on a non profit basis®*. Personnel can be recruited within
these organisations if it contributes and supports the regular functioning of the
organisation and its capacity to meaningfully manage projects and solidarity
actions.

As for the economic resources for the functioning of the NGOs complying with
Law 266, they are to be collected through: (a) contributions by supporters and
partners; (b) contributions from private subjects; (c) public financing; (d)
contributions from international organisations for the specific activities carried
out by the organisation; (e) donations and legacies; and (f) reimbursements

coming from specific contracts with public authorities®*.

Voluntary Service associations and therefore NGOs adhering to this regime
need to be registered with their own territorial authorities, they therefore need
to be formally included in the Regional or Provincial (for autonomous
Provinces) registers®*,

Local Authorities have the right to define all the criteria for admission as well
as to reject applications to become Voluntary Service Associations.
Registration is a sine qua non condition for having access to public
contributions, for signing conventions with public authorities and for enjoying
fiscal benefits®®,

The cancellation from public registers is stated by the public authority with an
act based on formal grounds justifying the rejection®?®. The Association to
which registration has been denied, has the right to appeal to the regional
administrative tribunal within 30 days from the date of the communication.

The Voluntary Service associations are exempted from paying stamp and
register duties as well as well as from the duties on revenues of juridical
entities (IRPEG) and for the local duties on revenues (ILOR) provided that
their use for institutional purposes of the Association is explicitly stated®*’.

The Law establishes the National Observatory for Voluntary Service which is
chaired by the Minister for Welfare and Social Affairs and in which
representatives from Voluntary Service organisations and from federations of
Voluntary Service organisations participate.

On the basis of the registers, the Observatory, which is established on a
permanent basis, has the following tasks: (a) assess and update the list of
organisations, as well as spreading and building awareness on their activities;
(b) promote research and studies in Italy and abroad; (c) promote Voluntary
Service; (d) approve pilot projects promoted by Voluntary Service
organisations favouring the implementation of innovative methodologies; (e)
offer support and skills for IT projects and databases in the areas covered by
the Law; (f) publish a biannual report on Voluntary Service and on the

322 Article 3.
323 Article 5.

324 Article 6(1),
325 Article 6(2) and Article 7.
326 Article 5(4).

327 Article 8.
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implementation of the legal framework concerning Voluntary Service
organisations at the national and regional level; (g) support, also in
cooperation with the regions, training and update activities for services to be
provided by the organisations covered by the Law; (h) publish a periodical
bulletin for spreading information and promote other initiatives on Voluntary
Service; and (j) promote, on a three-year basis, the national conference on
Voluntary Service®?,

The above activities are to be financially supported through a specific fund

established at the Cabinet of the Prime Minister®?° .

As far as it is relevant for NGOs, this Law needs to be related also to the
provisions of Law N.383 of 7 December 2000°®, concerning the regime of
associations for social promotion.

The Law considers the associations within this category as the ones
promoting social utility activities in favour of members or of third parties and
establishes the National Observatory on Associations for Social Promotion
that has a number of tasks, parallel to the ones performed by the
Observatory on the Associations of Voluntary Service with which it has to
coordinate.

In general, the registration of NGOs in the above categories might be very
helpful particularly when it comes to promoting and supporting activities at the
local (regional or provincial) level as well as for local activities of fund raising.

The legislation under the regime of Italian development cooperation

242.

243.

244,

The most relevant document for NGOs under the Italian Legislation can be
considered the Law of 26 February 1987%*!, which considers NGO as actors
in the specific area of development cooperation.

Article 1 of the Law quotes “private actors” as qualified subjects for the
implementation of cooperation programmes to be developed by the
competent institutions (mainly the Italian Ministry for Foreign Affairs), making
explicit that the development cooperation policy as developed on a three-year
basis includes the support to the implementation of projects and programmes
carried out by NGOs to be considered eligible by the Ministry for Foreign
Affairs, under a specific procedure developed by the Ministry itself.

The procedure implies the assessment of the prerequisites to manage
development projects, as well as the capacity to deal with such projects under
the administrative point of view. The Law also gives space to the participation
of NGOs in the Consultative Committee for Development Cooperation
allowing for the participation of 5 experts from NGOs as recognised by the
Ministry for Foreign Affairs®*2. Up to now the number of NGOs, according to
the list published by the Ministry, includes 226 Associations to be considered
as eligible NGOs under Law 49.

328 Article 12, para 1.

329 Article 12, para 2.

330 Official Gazzette N.300 of 27th December 2000

31 Law N.49 of 26 February 1987, in Official gazexte@3 of 28 February 1987.
332 Article 8(1)(f).
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245. The procedure for the eligibility of NGOs for the activities of development
cooperation under Law N. 49, is governed by Articles 28 and 29 that
respectively deal with eligibility of NGOs and the effects of the eligibility
procedure itself.

246. The NGOs working in the field of development cooperation are recognised as
eligible under decree of the Minister for Foreign Affairs, after prior decision of
the Committee for NGOs established by Article 8 of the same Law.

247. Eligibility can be requested for: (a) the implementation of long or medium term
development projects in developing countries; (b) the selection, training and
employment of civil servants; (c) training of personnel and nationals of
developing countries; and (d) awareness-building and education to

development activities®*,

248. Eligibility can be given for one or more of the areas of activity for NGOs
foreseen in the Law and is to be granted on the basis of the following

requirements®*:

(a) the NGO must be established according to articles 14, 36 and 39 of the Italian Code

of Civil Law®®®;

(b) the institutional aim of the organisation must be development cooperation in favour of
third world countries

(c) the activity of the NGO must be non-profit activity and all the revenues and financial
incomes of the NGO must be devoted to its institutional non profit aim;

(d) the NGO must not have any subordinated relationship with profit organisations,
neither must it be in any way linked to the interests of public or private profit
entities, Italian or foreign

(e) the NGO must provide adequate guarantees on the implementation of the foreseen
activities, through adequate staff and personnel in Italy and abroad;

(f) the NGOs must report its experience and operational capacity, established for at least
three years in the areas for which eligibility is requested;

(g) the NGOs accept periodical controls and checks by the Ministry through the
Directorate for Development Cooperation for the updating of eligibility;

(h) the NGOs submit financial reports on the last three years of operation before the
request for eligibility; and

(i) the NGOs must present a yearly report on the implementation of its activities.

249. Eligible NGOs are entitled to receive grants for the implementation of
development cooperation, covering 70% of the overall amount of the
proposed projects, which will then need to be completed through other
independent sources of funding. On the other hand NGOs can directly
manage overall development programmes entirely financed by the General

333 Article 28(2).

334 Article 28(4).

335 Article14 (1) provides that associations and fatimhs must be established through a public
proceeding, Article 36 deals with associationsnegistered as juridical subjects and Article 39Isl@ath

aid and charity committees.
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Directorate for Development Cooperation®*®. Cooperation activities carried out
by NGOs that are eligible under the Law, have to be considered as non-
commercial activities and are therefore exempted from the taxation regime

that applies to commercial associations®’.

250. Finally, Article 31 of Law N.49 provides for the employment of experts of
NGOs in programmes directly promoted by the Ministry.

251. Related to the national regime on development cooperation, regimes on
decentralised cooperation promoted by the Local Authorities should be
guoted. Decentralised cooperation as an important mean of recognition and
work for NGOs is actually stated by Law N.49 itself and further developed by
regional laws, provincial and municipal acts that directly put forward activities
of international cooperation with developing countries involving the different
stakeholders on their own territory.

252. Very often regional laws are even more progressive and structured than the
national regime and quite clearly provide for the participation of NGOs in
cooperation activities. This is the case, for example, of the Region of
Tuscany, of the Region of Veneto, of the Region of Emilia Romagna and of

the Autonomous Province of Trento®*,

The taxation regime

253. Under the Legislative Decree N. 460, of 4th December 1997, NGOs can
enjoy a regime that sets a comprehensive framework of rules on taxation and
exemption from taxes for non-commercial organisations and non-profit

organisations of social utility®*.

254. NGOs might, in fact, be recognised as non-profit organisations of social utility
("ONLUS")** provided that their statutes explicitly mention their activity as
covering one of the following sectors: social and health assistance; charitable
services; education; training; non professional sports; protection and
promotion of the artistic, historical and environmental heritage; protection of
civil rights; scientific research for social purposes.

255. Organisations complying with the regime of the Law must have as their
exclusive purpose the achievement of social solidarity and are forbidden to
distribute any revenues or financial sources of the organisation to their
partners or members.

Development cooperation NGOs can specifically be considered under the Decree as

they operate for the welfare of populations in third world countries and for humanitarian

activities®*.

33 Article 29(2)

337 Article 29(4).

338 Region of Veneto, Regional Law N.55 of 16 Decentt99; Region of Emilia Romagna N.12 of 24
June 2002; Region of Piemonte, Law N. 67 of 17 usidl995; Region of Tuscany, Law N. 73 of 28
December 2005; Province of Trento, Law on Intéamal Cooperation and Solidarity of 15 March 2004.
339 Official Gazette N.1,"% January 1998

340 Article 10(1).

341 A mention, with respect to this, needs to be m@dthe Decree of 21 March 2001 establishing the
Agency for non-profit organisations of social wyilthat is based in Milan and to which also a numntfe
NGOs have regard. The Agency works under the cbafrthe Prime Minister, of the Ministry of Welfare
and of Ministry of Finance and has tasks, throudiictv the Ministry for Welfare in particular haseti to
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D. The Russian Federation
Introduction

256. The legal framework in the Russian Federation accompanying the civil
society development, and the NGO sector in particular, is very dynamic,
reflecting the permanent state of reforms in the country over the last decades.
The law recognises several forms®? of non-commercial (not-for-profit)
organisations ("NCOs"), some of which are NGOs in the narrow sense as
defined in paragraph 1 of the Recommendation CM/Rec(2007)14.

257. The regulatory mechanism of such NCOs is laid down essentially in the Civil
Code, the Federal Law No. 7 of 12 January 1996 on Non-Commercial
Organisations ("the FLNCO") and the Federal Law No. 82 of 19 May 1995 on
Public Associations ("the FLPA"), which, as a special law, goes into further

detailed regulation of “public associations™*® as a sub-category of NCOs**.

258. A NCO is defined as “one not having profit-making as the main objective of its
activity and not distributing the earned profit among the participants”, while a
public association ("PA") is a “voluntary, self-governing, non-profit formation,
set up at the initiative of persons who have united on the basis of a
community of interests to achieve common goals™*.

259. This study focuses its attention on the FLNCO and FLPA, as amended.
Political parties and religious organisations are excluded from its scope and
are regulated by separate legislative instruments in Russia. The study also
limits itself to membership- based organisations, thus excluding non-
membership based forms such as foundations for example. Non-Commercial
Partnerships under the FLNCO and Public Organisations®* under the FLPA
are both membership-based associations®’ of individuals and/or legal

rationalise the activities of non-profit organisais: (a) to give a strategic framework and prowidatrol
and inspection activities for non-profit organisat as well as for non-commercial subjects; (bintke
proposals on the norms to be implemented for nofitporganisations and for non-commercial subjects;
(c) to promote study and research activities; ¢dprtomote awareness building activities on socaliés
both for the public opinion and for the associasiofe) to provide for training and qualification thfe
personnel from the non-profit organisations; (fictmrdinate the collection, update and monitorifhghe
data and documents concerning the organisatiohso (gromote cultural exchanges on social issugls wi
subjects in third countries; (h) to point out tce thelevant authorities possible critical pointstie
implementation of the relevant laws by the non-prafganisations; (i) to supervise fundraising watigs;

() to supervise the distribution of remaining fitéal resources and real estate in the event of its
termination; and (k) to promote initiatives of igtation and debate with the public administratiwith a
particular focus on Local Authorities. The Agensymade up of 10 members who are nominated by the
Prime Minister under request of the Ministry for Weee, The Ministry of Labour and the Finance
Ministry, as well as by the Regions/State Confeeenc

%2 public associations, foundations, institutions,nwommercial partnerships, autonomous non-
governmental organisations and others (see Arti&les of the FLNCO).

33 public associations include several sub-categodéslegal forms: public organisations, mass
movements, public foundations, public instituti@m& others (see Article 7 of the FLPA).

% See Article 6 of the FLNCO.

345 3ee Article 2 of the FLNCO and Article 5 of theFFA.

34® The term “public” is used in the law in the sep$énon-governmental”, belonging to the civil sagie

%7 See Article 8 of the FLNCO and Article 8 of thefsA.
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entities®*®, where the legal persons affiliated to Public Organisations must be
PAs.

260. The FLNCO and FLPA interlink in a confusing way, as the distinction between
the scopes of both laws is not always clear. Within the Russian normative
system, the two laws relate to each other as a general law to a special law
but inconsistencies in the wording and the structure of both create the
impression of sometimes ambiguous regulation. The significant legislative
reform of 2006°* in both laws has aggravated this situation.

261. Prior to the 2006 amendments one important delimitation between these two
laws, especially as regards establishment and acquisition of legal personality,
used to be that the legal organisational forms under the FLNCO were only
subject to a simple and speedy notification procedure where the
organisational forms under the FLPA needed to undergo registration. After
these amendments all organisations under both laws are subject to a
complex registration procedure. The confusion comes also from the high level
of fragmentation of the organisational forms®°. All this obviously raises
uncertainty around the establishment of non-profit organisations in the RF.

Informal groupings

262. After the amendments effected by FL 18, the requirements related to
establishment and registration are very similar for NCOs and PAs. Both need
to apply to registration authorities in order to acquire legal personality but the
law does not prevent associations from existing without legal personality®*.
However, this declared freedom stays somewhat unclear in practice since
both the FLNCO and FLPA in their provisions regarding registration require
that an organisation applies for registration no later than 3 months after its
establishment®®. Therefore, it seems that the choice to register or not cannot
be made at any moment of the existence of the organisation. This is opening
a debate on the consistency of such a delay with the freedom to decide
whether and when to opt for legal personality or to remain with no formal legal
status®®. Another issue requiring attention is the fact that, according to RF’s
legislation, when an organisation performs its activities without registration,

348 Hereinafter these two legal forms will be callesgociations” in the sense of the Recommendation.
349 See Federal Law 18 of 10 January 2006 on Intregudimendments to Certain Legislative Acts of the
Russian Federation ("FL 18").

0% For instance there are several types of foundsffionds — public, private, corporate, governmeetal -
which are regulated by various laws, the FLPA,Rh8ICO and other special laws.

%1 For instance, according to Article 3 of the FLRI&fining the content of the right to associatioersons
are free to set up PAs without the preliminary pesion of the government bodies and also haveigfine r
to join such associations. Such an establishedcid®m may get registered or function without stat
registration and the acquisition of the rights ¢égal person. Another example for legitimate dihiment
without registration is the youth (from 14 yearsfahildren’s (from 8 years) organisations; seechgt19

of the FLPA. The registration of youth and childeeRAs is feasible only in case of the electiorfudfy
capable individuals to the governing bodies ofghigl associations; see Article 21 of the FLPA.

%235ee Article 13.1 of the FLNCO and Avrticle 21 of fiePA

%3 See paragraph 3 of the Recommendation CM/Rec(2@0@nhd paragraph 24 of its Explanatory
Memorandum.
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this seriously restricts its rights, which acts as a disincentive to opt for

functioning without acquisition of legal personality®**.

263. Nevertheless, there is a possibility for informal groupings to be established,
the only general restriction on establishment and operation being the ban on
having goals or actions targeting an extremist activity.®*> Although the
possibility for informal groupings to get established or to undertake activities
does not need to be subject of legal regulation, this is to be welcomed when it
contributes positively to their creation and operation. In this sense, the
approach of the Russian legislation to confer only explicitty some rights to
such groupings, everything else being understood as prohibited®®, appears to
be unduly restrictive and against the spirit of existing international standards.
For instance, the exclusion by Article 27 of the FLPA of the right to carry out
publishing activities for informal groupings is not consistent with the principle
derived from Article 10 of the European Convention that everyone, including
NGOs with or without legal personality, enjoys the right of freedom of

expression®’.

Scope of operation

264. The need to have a defined amount of structural subdivisions in order to be
established and carry out activities as a national or interregional organisation,
and the limitation of regional and local organisations to a restricted territory®>®,
create barriers for the choice of level of operation, which are not consistent
with Recommendation CM/Rec(2007)14 **° and appear to be unnecessarily

restrictive of the freedom of establishment, as well as of the freedom of the

34 According to Article 27 of the FLPA and the Ci@bde, PAs without legal personality cannot take par
in the elaboration of decisions of state authai@d local governments; establish means of mags&ame
and carry out publishing activities; take part iections and referendums; have bank accounts indiag
names, sue and be sued in court or enter into mgm@s in their own capacity. Similarly, Article 3 the
FLNCO makes it clear that only after acquisitionexfal personality through registration can an NG®e
separate property in ownership and may in its naaggiire and exercise property and non-propertytsigh
perform duties, sue and be sued in court.

355 According to Article 16 of the FLPA, it shall berfiidden to establish public associations and tovall
them to pursue their activities, if their goals awtions are aimed at the performance of an exttemis
activity.

#%Article 27 of the FLPA, The Rights of the Publicsbsiation:

“For the implementation of its constituent goalgublic association, which is not a legal entityals have
the right:

- to freely disseminate information about its aityiv

- to hold get-togethers, meetings and demonstratipmcessions and the picketing;

- to present and protect its rights, the lawfueiests of its members and participants in the statteorities,

in the local self-government bodies and in pubdisaiations;

- to exercise other powers in the cases, when theserns are directly indicated in the federal laws on
specific types of public associatigns

- to come out with initiatives on issues, relatedie implementation of their constituent goalssadmit
proposals to the state authorities and to the leglélgovernment bodies” (emphasis added).

%7 See paragraph 5 of Recommendation CM/Rec(2007)ldi garagraph 26 of its Explanatory
Memorandum.

%8 See Article 14 of the FLPA.

%9 See paragraph 4 of Recommendation CM/Rec(2007)idt maragraph 25 of its Explanatory
Memorandum.
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governing body to determine the administrative structure of an

organisation®®.

265. An additional source of concern is the stipulation in Article 27 of FLPA that
the enjoyment of the rights listed in this same provision by public associations
(with or without legal personality), may be restricted by federal laws or
international treaties or agreements of the RF where they have been set up
by foreign nationals and stateless persons or with their participation.

Founders

266. FLNCO and FLPA contain a series of restrictions regarding the categories of
persons eligible to become founders, members or participants in
organisations set up under these laws.*®* Some of these restrictions are
inconsistent with international standards and best practices. %2 For instance,
the total exclusion of foreign nationals or stateless persons declared as
persona non grata according to applicable Russian legislation seems to stay
out of the scope of the limited authorisation to restrict the political activity of
non-nationals allowed under Article 16 of the European Convention. This is
the case, for example, when their affiliation with an organisation is completely
unrelated with the activities for which the decision on the undesirability of their
presence on Russian territory is delivered and especially when such
presence is even not necessary as the exercise of some fundamental
freedoms should be guaranteed regardless of borders.** It will be hard to
justify a prohibition on involvement of such persons with an organisation in
the field of culture, for instance.*®* In all cases there is inconsistency of such a
provision with Recommendation CM/Rec(2007)14 as the scope of the
restriction needs to be clearly connected with the activities at stake and its

30 gee paragraph 47 of Recommendation CM/Rec(2007)idt maragraph 91 of its Explanatory

Memorandum and principle 18 of the Fundamentaldiries

31 According to Article 15 of the FLNCO and Articl® bf the FLPA, the founders of such organisations
shall be natural persons and/or legal personshéncase of PA the affiliated legal persons musi aks
public associations). However, the wording of bpthvisions, although very close, is confusing bseau
the FLNCO uses the term “fully capable” while thePA talks about natural persons over the legal
majority age limit. Foreign nationals and statelpsssons legally residing in the RF may also become
founders (members, participants). Few categoriesutifjects may not become founders (participants,
members): a foreign national or a stateless pexgbose stay in the country has been declared as
undesirable in compliance with the applicable Ritdation; a person, whose name is listed in coamgie
with Section 2 of Article 6 of the Federal Law Nbl5 on Combating Legalisation (Laundering) of
Criminally Gained Proceeds and Financing of Tesmriof 7 August 2001; a public association or a
religious organisation whose activities have beminated in conformity with Article 10 of the Fedke
Law No. 114 on Countering Extremist Activities ob July 2002; a person whose actions have been
defined as bearing signs of extremist activity lgoart judgement, which has come into eff8dte FLPA
includes one additional category: a person condieted incarcerated by a court judgement. Indivislual
over 14 and over 8 years old may become membarartcipants in youth and children’s PA respectvel
Bodies of central or local government may not beedounders (members, participants) in PA.

%2 See paragraph 16 of Recommendation CM/Rec(200&yid paragraph 44 of its Explanatory
Memorandum.

353 gee Article 10 of the European Convention foranse.

%4 See paragraph 22 of Recommendation CM/Rec(200&yid paragraph 56 of its Explanatory
Memorandum.



62

duration must always respect the principle of proportionality.®®® This
assessment applies equally to the other hypotheses where disqualification
from being able to get involved with an NGO is imposed as a consequence of
past activities of the person concerned or of having committed certain
offences.®® Additionally, the restriction for persons whose actions were
recognised as bearing signs of extremist activity by a court judgement, which
has come into effect, seems to be too vague and to create an excessively
high level of uncertainty given the country’s vaguely worded anti-extremism
legislation.

267. There is also incompatibility with international standards in the automatic and
total exclusion from founding, joining or participating in PAs for persons
convicted and incarcerated based on a court judgement. This is clearly
disproportionate in its effect and bears no relationship to the offence resulting
in this sentence.®*®” The European Court has ruled that control over
associations be based on their actual deeds after establishment, which, if
unlawful, can lead to dissolution in conformity with the law, while the past
activities or alleged intentions of the founders should not play such a
controlling role.®*® The above issues are equally running counter to
Recommendation CM/Rec(2007)14 as anyone should be able to join an NGO
without being subject to unjustifiable restrictions imposed by law, and states
should not discriminate between NGOs as to whether their members are
deemed “acceptable”, in so far as the objectives and the means employed by
the organisation are lawful*®°.

268. The minimum number of founders required under Article 15, FLNCO and
Article 18, FLPA is respectively minimum 1 person, except for some
membership-based organisations, and at least 3 natural persons for PA. The
number of founders for the different types of organisations can be specified in
special laws on those types. This number is consistent with the international
standards as it is not set at a level discouraging the actual establishment
even if the justification for the need of minimum 3 natural persons for PA is

not obvious®"°.

Registration procedure

269. Once an organisation is established and chooses to acquire legal personality,
there are different aspects of the registration procedure that need further
attention.

3% See paragraphs 22 and 30 of Recommendation CMEB@Z) 14 and paragraphs 57 and 69 of its
Explanatory Memorandum.

386 See the restrictions under footnote 4P@ve.

%7 See paragraphs 22 and 30 of Recommendation CMEB@Z) 14 and paragraphs 57 and 69 of its
Explanatory Memorandum.

38 See the jurisprudence of the European Court discli; Part A of the Thematic Overview.

39 See paragraph 16 of Recommendation CM/Rec(200@)ith paragraphs 44-46 of its Explanatory
Memorandum and principle 15 of the Fundamental djgles and paragraphs 29, 35 and 45 of its
Explanatory Memorandum.

370 See paragraph 17 of Recommendation CM/Rec(200&yid paragraph 47 of its Explanatory
Memorandum.
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270. The law®™* sets the fee for state registration of legal persons at 2000 roubles
(about 54 EUR), except for political parties where the fee is 1000 RUR. This
level of fee for processing applications for registration cannot be seen as
encouraging®’? but what is raising even deeper concerns, is the total cost of
registration, including the manifestly needed legal or intermediary assistance,
as the procedure is complex and the wording of the applicable laws -
ambiguous. According to Vedomosti Newspaper of 21 March 200737, getting
a new NGO registered is much more expensive than incorporating a
commercial legal person, where the difference reaching up to 40 % is related
to the extremely high cost of intermediary services to prepare applications

properly.

271. In order to obtain the rights of a legal person, the organisations under both
FLNCO and FLPA need to undergo registration in conformity with the Federal
Law No. 129 on State Registration of Legal Entities and Private
Entrepreneurs of 8 August 2001 and in compliance with the procedure
established by the special laws*"*. To obtain registration, they need to submit
the following documents (sometimes several copies) to the federal body of
state registration or a regional agency thereof: an application; the
charter/constituent documents®’®; an abstract from the minutes/resolution of
the constituent meeting or the general meeting regarding the establishment
including approval of the charter/constituent documents and with the
indication of the composition of its governing bodies; information regarding
the founders; a document confirming payment of the registration fee;
information regarding the address of the organisation; documents confirming
the legitimacy of the use by an organisation of a name or symbols protected
by the Russian Federation’s legislation on intellectual property and
copyrights. Additionally, PAs need to submit where applicable the minutes of
the constituent meetings or of the general meetings of their structural
subdivisions (for international, all-Russia and interregional public
associations). Again, where applicable, NCOs need to submit an excerpt from
the register of foreign legal persons from the respective country of origin or an
equivalent legal document certifying the legal status of the founder — a foreign
organisation. Although the above requirements are generally compatible with

371 See Tax Code of the RF, Part Two, Section 8, @n&%.3, Article 333.33.

372 See paragraph 33 of Recommendation CM/Rec(200&yid paragraph 74 of its Explanatory
Memorandum.

373 See http://www.vedomosti.ru/newspaper/article.$P2007/03/21/122662

3™ Article 13.1 of the FLNCO and Article 21 of the PA

3°Regarding the nature and content of “constituectidnts”, Article 14 of the FLNCO defines them as:
the charter approved by the founders (participafis)some organisational forms or the constituent
agreement concluded by their members and the chapigroved by them for other types. They must
contain the organisation's designation with an daton of the character of its activity and the
organisational form, the location of the organimatithe procedure for the management of its agtitfite
object and objectives of the activity, the datatl@ branches and representative offices, the rights
duties of the members, the conditions and proceéturgoining a membership-based organisation and
withdrawing therefrom, the sources of the formatmfits property, the procedure for amending the
constituent documents, the procedure for usingthperty in case of liquidation, and any other [Bimns
stipulated by applicable federal laws. The constittdocuments of the membership-based types nacst al
contain the conditions of the composition and campee of their governing bodies, of their decision-
making procedure, including on the issues to badddcunanimously or by a qualified majority. The
constituent documents may also contain any otherigions which are not contrary to the law.
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existing international standards, the need to justify by a special authorisation
the legitimacy of the use of the word “Russia” in the name for instance, as
well as the need to submit data on the branches and representative offices,
seems excessive and goes beyond what is envisaged®™®.

272. According to Article 13.1, FLNCO and Article 21, FLPA, a decision on state
registration of an organisation shall be rendered by a federal body of
executive power, an authorised body of state registration or by a regional
agency thereof.®”” The granting of a registration results in an entry in the
Unified State Register of Legal Entities ("Register”) containing information
pertaining to establishment, reorganisation and dissolution. Within 30 days for
PAs and within 14 working days (if positive decision) or 1 month time (if
refusal)®® for NCOs, the registration body shall render a decision for
registration or deny the registration and provide the applicant with a
substantiated refusal in writing. Upon making a decision for registration, the
registration body transfers all of the relevant information and documentation
required for maintaining the Register to the body authorised to make the
inscription®”. The latter shall make an appropriate entry to the Register within
the period of 5 working days upon the receipt of the said information and
documentation, and shall inform the body which has rendered the decision for
registration no later than within 1 business day following the date of the
inscription. Within 3 days upon the receipt of this notification from the
Register, the registration body shall provide the applicant with a certificate of
registration. This overly complicated procedure of communication and
transmission of information between different bodies does not appear to be
particularly encouraging or easy to understand®*®°, especially when attempting
to predict the overall length of the registration process.

273. The formal deadlines defined for the different stages of the registration
procedure lead to a repartition of the process over about 2 months or
sometimes more. There is no automatic registration consequent on expiry of
the above deadlines, nor is refusal presumed granted. However, a refusal®®!
of registration or failure to decide within the prescribed time limit** may be
appealed to a higher body or a court. The 2 months time period for
processing applications cannot be accepted as speedy and reasonable®®
according to the requirements of Recommendation CM/Rec(2007)14,
especially as this delay appear to be longer than for commercial legal
persons in Russia or when compared with other European countries where

37 See paragraph 31 of Recommendation CM/Rec(200&yid paragraph 70 of its Explanatory
Memorandum.

377 Formerly this was the Federal Registration Serbigesince May 2008 its powers regarding regisirati
of NCO, PA and some other types of organisationeweansferred to the Ministry of Justice by Decree
No. 724 of the President of the Russian Federatidr2 May 2008.

%78 Article 23.1 of the FLNCO

379 This body is the Federal Tax Service.

380 See paragraphs 8 and 29 of Recommendation CM/B@E 24 and paragraphs 31 and 68 of its
Explanatory Memorandum.

31 Article 23.1 (5) of the FLNCO

%82 Article 23 of the FLPA

33 See paragraph 37 of Recommendation CM/Rec(200&yid paragraph 81 of its Explanatory
Memorandum.
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this takes days and not weeks or months. According to the law®®*, registration
of commercial legal persons is performed directly and only by the tax
authorities which file documents with the Register within 5 days. Obviously,
after state registration of commercial legal persons, other incorporation
procedures must be completed, such as registration with the state statistics
committee, registration with non-budgetary funds (pension fund, mandatory
medical insurance fund and social security fund), production and registration
of a company’s seal, opening of bank accounts etc. However, even an overall
new company’s formation takes 2-3 weeks to about 1 month which is half the
time it takes for state registration only of a non-commercial organisation. Prior
to the legislative reform introduced in 2006 by FL 18, the NCOs that are not
PAs, like commercial companies, could register directly with tax authorities in
a simpler procedure where a decision was to be issued within 5 days.

274. A clear shortfall of the procedure described above, especially bearing in mind
its length, is the lack of possibility to correct an application for registration
during the process when the relevant authority considers it has not satisfied
certain legal requirements. Currently, even small inconsistencies lead directly
to formal refusal of registration. There is no obstacle to resubmit an
application following a refusal but the registration fee needs to be paid each
time again®®®. This fact, as well as repeated refusals can clearly have a
dissuasive effect on some organisations, especially ones of small size and
limited resources.

Grounds for refusal

275. Although the relevant laws specify the grounds for refusal of registration®,
some of them can be seen as not acceptable®’. Only failure to submit in full
the required documentation, the existence of an already registered
organisation bearing the same name and objectives clearly incompatible with
the RF’s Constitution or legislation seem in fact justified®®. Currently most of
these grounds are formulated in an unclear, vague and confusing way which
grants wide discretion to the registration authorities to decide whether to
approve an application for registration and this is not compatible with

384 Federal Law No. 129 on State Registration of Legaiities and Private Entrepreneurs of 8 August
2001.

385 According to Article 23.1 of the FLNCO and Artic®8 of the FLPA a refusal of registration shall not
be deemed as an impediment for repeated applicgirmvided the shortcomings that caused the refusal
have been remedied. A repeated application andergma decision in regard to such applicationIshal
follow the same procedure as for the first subroissi

386 According to Article 23.1 of the FLNCO and Artic® of the FLPA, registration may be denied for the
following reasons, common for both laws: the cdnostit documents (charter, constituent agreemant) r
counter to the Constitution and the legislatiorthef RF; another organisation bearing the same reame
already been registered; the name of an organisaffends public morality, ethnic and religiousIfegs

of citizens; the documentation required for thdestagistration in conformity with the law has rosen
submitted in full, or the said documents have regrbprepared in a correct way, or have been siduhit

a wrong body; a party acting as a founder may antesas a founder according to the law. Additibnal
one more ground for refusal of registration to Rastipulated — when it has been discovered that th
constituent documents, submitted for registrataamtain unreliable information.

37 See paragraph 34 of Recommendation CM/Rec(200&yid paragraph 75 of its Explanatory
Memorandum.

38 See paragraph 34 of Recommendation CM/Rec(200&yidl paragraph 75 of its Explanatory
Memorandum.
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Recommendation CM/Rec(2007)14%*°. For instance, when judging if
constituent documents are compatible with the RF’s Constitution or
legislation, too much discretion can be applied as the wording is not
sufficiently specific and this opens the door for random implementation.

276. This concern is even stronger since, according to the director of the former
registration body*%, inconsistencies in the wording of charters have become a
principal reason for refusing registration which runs clearly®** counter to
Recommendation CM/Rec(2007)14 **2. The ground related to a name “that
offends public morality, ethnic and religious feelings” is pointless and vague,
giving nearly unlimited arguments to the authorities to refuse registration. The
same consideration goes for the grounds where “documents have not been
prepared in a correct way” or “contain unreliable information” especially as no
further guidance exists as to how these provisions are to be interpreted and
much space for suspicion is left which cannot be judged acceptable from a
legal certainty standpoint. Where documents have been submitted to a wrong
body, an opportunity can be provided to the applicant to submit them to the
right body or this can be remedied directly between concerned authorities,
instead of including it as a ground for refusal of registration. The same logic
applies to the situations where another organisation is already registered with
the same name or where documents need to be adapted to be filled in a
correct way. In those cases, the need to pay again the registration fee, when
resubmitting the application, is not appropriate. The ground regarding party
acting as a founder, who may not serve as a founder according to the law, is

incompatible with the international standards>*.

Reasons and renewal

277. Although there is a requirement for the registration authorities to substantiate
in writing a refusal®*®, with the reformulation of the grounds for refusal, result
of the legislative reform introduced in 2006 by FL 18, the previous practice of
considering only the technical aspects of applications was abandoned and
currently the authorities often fail to provide clear and well-founded written

39 See paragraph 28 of Recommendation CM/Rec(200&yid paragraph 67 of its Explanatory
Memorandum.

30 Bce MBI HEMHOTO  COGCTBEHHHKH, Rossiskaya Gazeta, 21 September 2007, at:
http://www.rg.ru/2007/09/21/vasiliev.html

%1 See the case of the “Rainbow House” group, refusgistration in the Tyumen region in 2006 because
according to the registration authorities, theiva@zhcy of “non-traditional sexual orientation” cdube
considered to undermine “spiritual and culturalues” and the “territorial integrity” and “national
security” of Russia - p. 17 of Control and Punishinéluman rights implications of Russian legislatin
NGOs, Report by the Moscow Helsinki Group and HunRights Without Frontiers, February 2008,
accessible at: http://www.hrwf.net/pdf/NGO%20repa20for%20publication,%20February%202008.pdf
392 See paragraph 35 of Recommendation CM/Rec(200@)ith paragraphs 76-78 of its Explanatory
Memorandum.

393 See paragraphs 20-21 of Provisional opinion ofetdnber 2005 on amendments to federal laws of the
RF regarding non-profit organisations and publisoagtions by J. Tymen van der Ploeg, Professor of
Private Law Faculty of Law, Vrije Universiteit Anestlam - The Netherlands in co-operation with the
Secretariat General of the Council of Europe (DGl -BGIl), accessible at:
http://www.coe.int/T/E/Com/Press/News/2005/200512fj8nion.asp#P81_9703

394 According to Article 23.1 of the FLNCO and Artic®8 of the FLPA in case of a refusal, the applicant
shall be notified in writing with specific indicatn of the provisions of the Constitution and thgidkation

of the RF, which have entailed the refusal.
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motivation of their decisions.** This can not be considered as consistent with
the notion of  “reasoned decision” under Recommendation
CM/Rec(2007)14**® Additionally, this is obstructing the scrutiny and the
challenging of such decisions to a higher body or to court*®. Thus, the
difficulty to formulate sound appeal arguments and the low success rate3®
can explain the poor use of this legal remedy.

278. Current legislative framework does not require seeking the renewal of
registration on a periodic basis although the FL 18 of 2006 imposed certain
obligations of this kind to branches and representations of foreign NGOs®*®.
However, registration of modifications in the statutes of the organisation can
produce an effect similar to the one of re-registration as it needs to follow
exactly the same procedure in all cases®®. Therefore, incompatibilities with

Recommendation CM/Rec(2007)14"" may arise in certain circumstances.
Conclusion

279. When studying Russian legislation, it is necessary to consider the size of the
country (more than 80 territorial jurisdictions) and the fact that regional and
local legislation may in some aspects go beyond what is provided by the
federal laws. This means that full understanding of the applicable legal
framework can only be achieved by looking at all relevant legislative layers in
order to work out the complexity of the regulation in one particular area of
study. In addition to the main legal instruments reviewed above, the Russian
NGO sector is subject to a whole series of further regulations (Civil Code,
taxation law, laws on local self-government, laws on charitable activities and
others) and has to cope with a large range of unremitting reforms in all these
areas over the years.

280. In order to produce an enabling and encouraging effect to compensate for the
uncertainty stemming from the constant legislative reforms, the NGO related
legislation needs to be seriously simplified and built on straightforward bases.
Its current content brings clearly a number of incompatibilities with the notion
of “flexible regime governing the acquisition of legal personality™®* “easy to

understand and satisfy™*°®. Confusing provisions and terms in the relevant

3% See p. 16-17 of Control and Punishment: Humantsighplications of Russian legislation on NGOs,
Report by the Moscow Helsinki Group and Human Righiithout Frontiers, February 2008.

3% See paragraph 38 of Recommendation CM/Rec(200&yid paragraph 82 of its Explanatory
Memorandum.

397 According to Article 23.1 of the FLNCO and ArticB8 of the FLPA a refusal of the state registration
may be appealed against in a higher body or irugat.co

39 Courts commonly approve registration authorit@stisions when considering appeal cases - see p. 17
of Control and Punishment: Human rights implicasiosf Russian legislation on NGOs, Report by the
Moscow Helsinki Group and Human Rights Without Riers, February 2008.

¥95ee Article 13.2 of the FLNCO.

0 See Article 32 of the FLNCO and Article 21 of fRePA.

01 See paragraphs 41 and 43 of Recommendation CMIB@E(14 and paragraphs 85 and 87 of its
Explanatory Memorandum.

402" See paragraph 8 of Recommendation CM/Rec(2007)idt maragraph 31 of its Explanatory
Memorandum.

403 See paragraph 29 of Recommendation CM/Rec(200&yid paragraph 68 of its Explanatory
Memorandum.
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laws, their inter-linking and their implementing regulations*® need to be

clarified and aligned. Uniform implementation across the country should be
ensured as at present the practices differ’®. Currently, there is poor guidance
by the authorities on establishing and registering an NGO which is contrary to
the best practice supported by Recommendation CM/Rec(2007)14%°.

281. It is advised, considering the limited capacity of Russian NGOs to manage
the high level of complexity of the legal requirements, to increase government
support via a specific service providing support and information on these
issues, raising awareness through web pages or other tools showing filled out
examples of documents. This initiative should aim at influencing positively
and reducing the overwhelming cost of registration. Several concrete areas in
the applicable legislation need reconsideration: the freedom to decide
whether and when to opt for legal personality and the choice of level of
operation together with other issues related to the freedom of establishment;
the restrictions on categories of persons eligible to become founders,
members or participants; the information and documents to be submitted for
registration; the procedure for rendering a decision on registration which will
benefit from overall simplification and shortening in time in order to avoid that
NGOs are discriminated against in comparison to commercial organisations;
the need to introduce the possibility and procedures to correct an application
during the registration process*’; the grounds for denying registration; the
need to ensure a reasoned decision on applications allowing for adequate
scrutiny and an effective independent accountability mechanism for the acts
of the registration authorities; the need to align the procedure for registration
of modifications in the statutes to the requirements of Recommendation
CM/Rec(2007)14.

E. The Slovak Republic
Types of organisations and their basic features
282. The Slovak Republic is a civil law country with four primary forms of NGOs:
- Associations
- Foundations
- Non-Investment Funds
- Not-for-Profit Organisations Providing Publicly Beneficial Services (NPOs)

283. The following legal instruments govern NGO legal forms: Act No. 83/1990 on
Associating of Citizens (“Law on Associations”); Act No. 34/2002 on
Foundations and on the Change of Civil Code, as amended (“Law on
Foundations”); Act No. 147/1997 on Non-Investment Funds (“Law on Non-

04 Decree No. 212 “On measures aimed at implemermgmgin provisions of the federal laws regulating
activities of non-commercial organisations” of 1prA2006. This decree comes with a number of asaex
containing the forms for registration and reportirgmost 190 pages altogether.

%5 See p. 16 of Control and Punishment: Human rigislications of Russian legislation on NGOs,
Report by the Moscow Helsinki Group and Human Righiithout Frontiers, February 2008.

% See paragraph 29 of the Recommendation and patagBaof the Explanatory Memorandum.

07 Such possibility exists in a number of Europeanntdes. Examples are Ukraine, Lithuania, Romania
Croatia, Bulgaria, Slovenia, Serbia, Hungary, Geryreand others.
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Investment Funds”); and Act No. 213/1997 on Non-Profit Organisations
Providing Generally Beneficial Services, as amended by Act No. 35/2002
(“Law on NPOs"), respectively.

Associations are membership organisations (universitas personam) created
to pursue private or public interests. The Law on Associations does not apply
to political parties, political movements, churches and religious organisations,
or to commercial associations and companies of several kinds; all these are
regulated by special laws.

A foundation is an asset-based organisation (universitas rerum) serving one
or more public benefit purposes as defined in the law. A foundation may also
create and operate a special associated fund without legal personality to
support a public benefit purpose, based on an agreement with another person
or on its own decision.

A non-investment fund (“NI fund”) accumulates assets for publicly beneficial
purposes, as defined in the law, or for humanitarian assistance benefiting
individuals whose lives are at risk or who have suffered from a natural
disaster. The NI fund’'s governing documents should indicate those persons
who are eligible to receive benefits from the fund or the geographic region in
which benefits will be distributed. Any legal or natural person may establish
an NI fund with a minimum founder’s contribution of at least 2,000 SKK*%,

Not-for-Profit Organisations Providing Publicly Beneficial Services (NPOs) are
a special form of NGO under Slovak law that may be established by legal or
natural persons or by a government agency to provide public benefit services
as defined in the law to the public on equal terms and conditions. NPOs may
not use any profit generated to benefit their founders, members of their
bodies, or employees. Under the Law on Transformation, the ministries of the
Slovak Government and other central administration bodies may select
subsidiary governmental organisations to be transformed into NPOs. The
NPO can also receive property endowed by other interested parties:
employees of the original governmental organisation, medical and social care
professionals, and churches and other legal persons active in health care,
social care, or humanitarian assistance, either on their own or through a NPO
established by them. The rights, obligations and liabilities of the original
governmental organisation are then transferred to the new NPO*®.

Because of the peculiarity and limited significance of NI funds and NPOs for
the purpose of the report, the rest of the report deals with the legal status of
associations and foundations only.

Establishment of associations

2809.

The Law requires at least three "citizens” to establish an association, of which
at least one founder must have full business capacity (i.e. be at the age of 18
or over). However, the Constitution grants “everyone” the same rights and
privileges under Slovak law as Slovak citizens (except in limited
circumstances such as political parties), which permits the conclusion that
foreigners can also found an association. Nevertheless, some experts
suggest that chances for a successful completion of the registration process

%8 Taken from the United States International GrakingNote on Slovakia (www.usig.org).

“9pid.
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are greater if foreigners establish an association together with (Slovak)
citizens. However, it does not seem that there have been any instances in
which foreigners have been unable to establish an association without a
citizen also being involved.

290. Legal entities (domestic and foreign alike) may only be members rather than
founders of an association, subject to one notable exception. Umbrella
organisations (i.e., those formed by associations, by virtue of an “agreement
of collaboration”) may also be granted legal entity status, under the same
conditions set out for associations.

291. The establishment of an association is voluntary.

292. An association may be established to pursue any legitimate mutual or public
benefit goal. The concept of public benefit is not developed in the framework
regulation and law.

293. Associations are banned from being established for military activities or for
purposes violating the civil rights of individuals because of their nationality,
sex, race, origin, political opinions, or religious affiliation. In addition,
associations are prohibited from engaging in functions reserved to the
government or public administration and may not be established for purposes
for which political parties and political movements are organised according to
law. Otherwise, they are not forbidden from supporting or opposing political
activities, ideas, or candidates.

294. The Law on Associations defines an association as a “legal person”, which
suggests that an association may not operate before it is entered into the
registry (and thereby acquires legal personality). However, the Constitution
provides that international treaties on human rights and basic freedom that
were ratified by the Slovak Republic take precedence over domestic laws,
provided that they secure a greater extent of constitutional rights and liberties.
That permits the conclusion that informal associations are allowed to operate
— or at least can successfully challenge a decision to the contrary before
domestic courts.

295. In order for an association to be entered into the registry, the Deed on
Establishment and two copies of the By-Laws must be furnished with the
registry office®™®. The registry office shall notify the applicant within 5 days if
the request for registration is incomplete, and shall halt the proceedings until
the applicant remedies the request. If the request meets the requirements
prescribed in the Law, the registry office shall render its decision within 10
days.

296. An association shall be denied entry into the registry if the revised request for
registration is still incomplete, or if the goals of an association are not
permitted as discussed above. An association may contest a decision to that

*1% The Deed on Establishment must be signed by thadiers of an association, must detail their full
names and necessary personal information, and imdisate a person who is authorized to undertake on
behalf of the association measures necessarysfaedgistration. The mandatory content of the By-taw
includes: the name of an association, its goalceplof business, the governing body of an assoniati
persons vested with the power to represent an iasiewog rights and responsibilities of its members,
organisational units insofar as they will be estdtdld and, insofar as they will act in their ownmea
principles of management.
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effect with the Supreme Court within 60 days after it has been served to the
legal representative of an association.

297. If the regqistry office fails to issue a decision on registration within 40 days
following the submission of an orderly request, an association shall be
presumed to have entered into the registry. However, the practical
implications of this presumption are not clear. For example, it is not certain
that an association will be able to open a bank account or lease premises on
its behalf following the expiration of the 40-day deadline.

298. The Law on Associations provides very little guidance with regard to the
internal governance of associations, but instead leaves this issue to be
addressed in the by-laws. In particular, the Law does not address the
mandatory governing bodies of an association, their respective rights and
responsibilities, or standards of diligence.

299. A provision in the Law governing the opening of the general assembly
meeting to the public, however, seems to suggest that an association must
have a general meeting. The lack of provisions on the mandatory governing
structure may pose a problem, particularly in instances where the by-laws
envisage the governing board, rather than the general meeting, as the
highest body of an association. It does not seem clear what the legal basis for
the registry office would be to require necessary changes in the by-laws to
that effect, in order for an association to be entered into the registry.

Establishment of foundations

300. Any legal or natural person may establish a foundation. A foreign person may
represent a foundation provided it has a permanent residence in Slovakia.
Foundations must maintain an endowment of at least SKK 200,000 ($4,500),
and the minimal contribution of a founder to the endowment is SKK 20,000
($450). The minimal endowment and minimal endowed contributions must
take the form of funds or real estate.

301. Foundations can only be established to pursue public benefit purposes as
defined in the Law on Foundations*!. Foundations are expressly forbidden
from using their assets to support political parties or political movements.
However, foundations may engage in general political or lobbying activities,
insofar as these activities are compatible with the public benefit purposes for
which they have been established.

302. A foundation may engage in activities following the successful completion of
the registration process (i.e. acquiring legal entity status), although the Law
does not provide any specific sanctions for foundations that violate that
requirement. Two copies of the Deed of Establishment must be furnished to
the registry office, along with a number of affidavits and statements
necessary to secure transfer of real estate and other funds to a foundation.

11 These purposes include: the development and piareof spiritual and cultural values; humanitarian

objectives, including the protection of human righir health; protection and development of the
environment; preservation of natural values; therettpment of science, learning and sports; and
individually targeted humanitarian assistance fatividuals or groups who are in mortal danger oowh

were afflicted by a natural disaster.
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If the request for registration is incomplete, the registry office shall notify the
applicant to that effect within 15 days and shall halt the proceedings until the
applicant remedies the request. The registry office shall decide on a request
for registration (if not incomplete) within 30 days following its submission.
There is no presumption of registration in case the registry office fails to meet
the 30-days deadline, and it is unclear what legal remedies an applicant is
entitled to in such situations.

A foundation will be denied registration if its purpose is not deemed public
benefit, or if the revised request for registration is still incomplete. A
foundation may contest a decision to that effect with the Supreme Court.

The governing structure of a foundation is spelled out in the Law in some
detail. The foundation shall have the board of directors as the highest
governing body, and the administrator of a foundation. If the property of the
foundation exceeds SKK 5,000,000, or if so provided by the governing
documents, the foundation shall also have the supervisory board. The
governing documents may envisage other governing bodies of the
foundation. Members of the governing bodies are obliged to perform their
duties in a manner that shall not harm the interests of the foundation, and
must not use the property of the foundation to further their private interests.
Members of the governing bodies may not be persons that have been finally
convicted for committing a premeditated criminal act.

Foreign associations and foundations

306.

307.

The Law on Associations does not provide conditions under which foreign
associations may operate in Slovakia.

A foreign foundation is defined in the Law on Foundations as a legal person
with a place of business outside the territory of Slovakia, which is recognized
as a foundation under the domestic law of the State in which it has its place of
business. A foreign foundation may carry out activities on the territory of
Slovakia only through a branch office, under the same conditions prescribed
in the Law for the establishment and registration of (domestic) foundations.

Conclusion

308.

309.

The framework regulation on foundations is generally in line with international
best practices. However, the framework regulation for associations can
benefit from further revisions.

In particular, the framework regulation should:
Allow legal persons to be founders of an association;

Provide basic rules relating to the mandatory governing structure of an
association, which will inter alia make clear that the general assembly is the
highest body of an association; and

Regulate conditions under which foreign associations can operate in
Slovakia.
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F. Belarus
Introduction

310. In principle, in Belarus the right to pursue the essentially non-profit-making
objectives by means of voluntary self-governing membership-based NGOs is
provided for by the Law on Public Associations of 4 October 1994*'2 (“the LPA"). It
envisages the only form of them, namely the public association that is defined as a
voluntary coalition of citizens**® united for a joint exercise of their civil, social,

cultural and other rights**.

311. The framework for non-membership-based NGOs is set up by the
Regulations on Establishment, Operation and Liquidation of Funds of 1 July 2005
(“the Regulations")**®. They can exist only in the form of the "fund" that is defined
as a non-commercial organisation established on the basis of endowments made

either by a physical or legal person**.

312. Both the LPA and Regulations contain an express and absolute proscription
of any activities of this kind outside the organisational forms stipulated*"’. Since 20
December 2005 this general ban has been combined with the criminal
responsibility for organising and participating in the activities of a suspended,
dissolved or unregistered organisation*'®. The construction given to the Criminal
Code allows this crime to be constituted by substantially legitimate actions within
just a framework of essentially informal or duly unregistered groupings; there is no
need to breach the exhaustive provisions on prohibited objectives that include a
forcible change of constitutional order, propaganda of war, social, national,
religious and racial hatred*'®. Persons implicated in the respective informal actions
can face a fine, up to six months' imprisonment or up to two years of deprivation of
liberty. Reportedly there have been a number of instances of those convicted of the
offence being imprisoned*®.

313. Apart from its questionable character in terms of proportionality, such rigid
exclusion of any informal means of exercising the right in issue raises serious
concerns in respect of its compatibility with international standards and best
practices developed in respect of the diversity of NGOs activities***. Accordingly it

12 Its current version has been created by amendréa® July 2005 and 8 May 2007. There are separate
laws on political parties, religious organisati@msl trade unions in Belarus.

13 The right does not apply to legal persons, butrds to foreign citizens and stateless personsc(d@

of the LPA). Only registered public associations antitled to establish their unions.

14 Article 1 of the LPA.

1> Approved by Decree N302 the President of the RiépabBelarus.

“1® paragraph 2 of the Regulations. The number offurdistered in Belarus is considerably less then t
number of public associations. According to thecadf statistics by 1 May 2008 there were 64 fuadsl
2,255 public associations registered in Belarus.
<http://www.minjust.by/ru/site_menu/about/struktiataschestv/registr>, consulted on 25 July 2008.

“I Article 7 of the LPA.

“18 Article 193 of the Criminal Code of Belarus.

19 Article 7 of the LPA, paragraph 2 of the RegulagioFor funds there is an additional explicit phition

of pursuing objectives related to an expressioreeelation of political will of citizens.

*20 Freedom of Association in Belarus and the LegaluStaf NGOs in Belarus, 20pthe analysis by the
Assembly of Pro-Democratic NGOs of Belarus ("AnaYs
http://belngo.info/download/freedom_assoc_beladfs gonsulted on 25 July 2008.

421 See paragraph 3 of Recommendation CM/Rec(2007)it# paragraphs 23-24 of its Explanatory
Memorandum.
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increases the importance of the procedures for establishing the envisaged
organisational forms of NGOs since these could partially remedy the problem if
they were flexible and uncomplicated.

314. Notwithstanding the important role attached to NGOs in securing democracy
and human rights that has been once more emphasized at the universal level in
the Declaration on the Right and Responsibility of Individuals, Groups and Organs
of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms*?, the analysis of the Belarusian legislation and of its
implementation in practice demonstrates a whole set of limitations aimed at
discouraging the establishment and continued operation of public associations
aspiring at the promotion of democracy and human rights ideas, the provision of
relevant advice and other related activities.

315. Although these are the rights that have been internationally appreciated as
necessary for NGOs*?, the Belarusian normative base unjustifiably limits the
relevance of these crucial powers of public associations to their members only.
This point was one of the main targets of the restrictive application of the

framework in question*?.

316. It is noteworthy that the issue of conditioning the registration of an association
by a limitation of the scope of its activities to the exclusive representation and
defence of the rights of its own members in Belarus has been brought to the
attention of the United Nations Human Rights Committee, which found it
incomegtible with Article 22 of the International Covenant on Civil and Political
Rights™".

317. As to the funds, their activities are also subjected to limitations by means of
rigorous rules encircling the scope of permitted activities with the reference to
social, charitable, cultural, educational, assistance to a development of sports and
physical culture, scientific and other public benefit objectives stated in their

statutes*?®,

318. Although the norm in question could be interpreted as involving the specific
necessary objectives mentioned, it has not led to any positive results in this regard.
The overall situation created in respect of evaluation of acceptability of objectives
pursued by NGOs in Belarus does not seem to be in compliance with the relevant
internationally recognised approach that presupposes an appropriate respect
towards the notion of political pluralism and freedom from prejudices**’.

319. On a positive note, there are certain indications of increasing recognition of
the significance of NGOs being involved in the field of general human rights
protection in Belarus. Their relevant potential started to be used outside the scope

22 United Nations General Assembly Resolution A/RBEIB4.

2 |bid, articles 1.8, 7, Art. 9(3)(c), 9(4). See also Dment of the OSCE Moscow Meeting, 1991, para.
43.

424 Belyatskyand others v Belarysommunication 1296/2004, Views of the Human Réighommittee, 24
July 2007, para. 2.2.

4% 7vozskov and others v Belajeommunication 1039/2001, Views of the Human Righommittee, 17
October 2006, para. 7.4. The most recent versicdheof PA and its Article 20, in particular, stilbigtains
the same kind of limitation.

% paragraph 2 of the Regulations. See also n 281.

42" paragraph 35 of Recommendation CM/Rec(2007)14. é&=e paragraphs 76-78 of its Explanatory
Memorandum.
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of the members of public associations. Thus, the recently introduced scheme of
public control over penitentiary establishments is based on co-operation with
NGOs and the direct participation of their representatives in the activities of

monitoring commissions*?%.

Requirements for acquiring legal personality

320. In addition to the fundamental limitations already mentioned, there are a
number of normative and practical components involved in acquisition of legal
personality that considerably hinder an effective establishment of mentioned
categories of NGOs in Belarus.

321. Although the provisions on the scope of information and documents required
for their registration corresponds to the generally established standards®®, an
excessively formalistic reading and disproportionate application of them create
difficulties in practice.

322. Thus, the issue of legal or official address of the association has been given
an excessive weight by means of putting forward the requirement of using for these
purposes premises that have been formally categorized as an office site only. This
condition rules out any possibility to register an association or a fund on the
addresses of private dwellings and other not authorized premises.

323. The Regulations have also incorporated the relevant direct ground for
refusing registration of funds, including the prohibition of sharing offices with other

legal entities**°.

324. Besides the formal restriction in question, a recent financial development has
made it more difficult for NGOs to comply with it. According to Decree N533 of the
President of Belarus, as from 24 April 2008 the absolute majority of non-
governmental entities*** have been required to pay a tenfold increase in the rate
charged for premises rented from the state. It has been estimated that

“[iln the absence of a free real estate market and with total state control over the
allocation of space, as well as considerable restrictions on receiving donations and
foreign support, such “reforms” will put the existence of many Belarusian NGOs at
risk™,

325. The LPA provides for local, republican (national) and international
associations or their unions**®. At the same time, there are certain conditions on
the representativeness and minimum number of founders (members) that

28 See Regulations on the Order of Performing CortyoRepublican and Local Public Associations over
Activities of Organs and Establishments ExecutingniBhment and other Measures of Criminal
Responsibility approved by the Cabinet of Ministefshe Republic of Belarus Resolutiafe 1220 of 15
September 2006

429 gee paragraphs 19 and 31 of Recommendation CMVEB®E(14. Articles 9, 13-14 of the LPA.
Paragraphs 13, 29-33 of the Regulations.

30 paragraph 37 of the Regulations.

31 Except of those granted a special certificate iomifig a humanitarian status of the entity from the
respective Department of the President’s Admintigtna

32 The Analysis, p. 4 and p. 8 regarding the praadicapplication of the point in question. See aise
reports on eviction attempts against the BelarusianHelsinki Committee;
http://www.hrw.org/english/docs/2007/01/31/belarB29.htm, consulted on 25 July 2008.

“33 Article 3 of the LPA.
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significantly limits the territorial scope of possible activities by complicating a

creation of both republican and local associations*®*.

326. For establishing the latter, its founders (members) should be not less than ten
and represent the majority of administrative entities of the territory on which the
association is intending to operate.

327. In the case of republican (national) associations, the requirement is ten
founders (members) from the majority of regions of Belarus and the city of
Minsk*®*, meaning that their total number should be not less than 50.

328. As to funds, the Regulations also envisages three types of them:

international, republican and local ones**.

329. While the representativeness conditions for international and local funds
could be regarded as adequate®®’, there is the same kind of rigid requisite of
establishing branches in at least four regions (oblast) and the city of Minsk in
respect of republican (nation-wide) fund. It should be borne in mind that a creation
of branches entails almost the analogous range of procedures and difficulties as for

corresponding NGOs, including those related to offices and other formalities*®.

330. Taking into account the restrictive stance pursued vis-a-vis NGO activities
and the incorporation of the territorial element in the grounds for refusing the
registration*®®, these limitations have a considerable hindering potential in this
regard.*® There were occasions of using these conditions as a pretext for
interference in activities of NGOs concerned**".

The registration process

331. The legal texts, special forms, register of respective NGOs are easily
accessible. They are available on the special internet-site maintained by the

Ministry of Justice of the Republic of Belarus**.

332. However, due to the real risks of being subjected to disproportionate
formalism amounting to the exercise of free discretion by the competent

authority*?, the registration procedures are perceived as too complicated and time-

434 For international associations the requiremenhdesueasonable: not less than ten founders (mejnbers
from Belarus and not less than three of them frara or more foreign states, as well as existence of
organisational structures of this association eirtterritory.

“3*There are 6 regions (oblast) in addition to thg of Minsk in Belarus.

43¢ paragraphs 7-11 of the Regulations.

*3” There are no specific requirements in respecheflatter category of funds and the internatiomaso
have to have registered branches in Belarus aadeérforeign state as a minimum.

“3 It should be mentioned that the number of fundsstered in Belarus is considerably less than the
number of public associations. According to theacadf statistics by 1 January 2008 there were G$u
and 2255 public associations registered in Belarus;

http://www.minjust.by/ru/site_menu/about/struktutagchestv/registrconsulted on 25 July 2008.

9 Article 15 of the LPA.

#40 See paragraph 17 of Recommendation CM/Rec(2007)14.

41 seeBelyatskyand others v. Belarygpara. 2.2. For more recent instances see theysiat p. 9.

*42 http://www.minjust.by/ru/site_menu/about/struktiataschestv/registr, consulted on 25 July 2008.

443 paragraph 28 of Recommendation CM/Rec(2007)14ofRexly respective pretexts can be found in
transferring the fees to accounts incorrectly iathd by competent officials, certain inconsistesidie
documents, stamps and emblems wetedibid. See alsd&orneenko and others v. Belajummunication
1274/2004, Views of the Human Rights CommitteeQg1ober 2006.
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consuming***. It is indicative that the registering authorities are entitled to check on
the accuracy of submitted documents.

333. According to the LPA the procedure involves a submission to the competent
authority of the set of documents within one month as from a founding assembly. It
includes an application for the state registration signed by not less than three
members of the governing body of the association or union; two copies of statute
adopted in compliance with the law; minutes of founding assembly or conference;
proof of payment of fees; countersigned list of founders of the public association**
indicating detailed information on their names, nationalities, home addresses,
occupation, home and office telephones; graphic sketch of organisational
structures and their location; same kind of detailed data on elected officials of the
association; decision of the highest governing body of the association on
appointing not less than three of its members as authorised representatives for the
registration procedures or court; document confirming a legal address; proof of
payment of fees for announcement of state registration**®.

334. In addition to the analogous list of basic documents and relevant information
required for registration of funds, the Regulations envisage a submission of
registration certificates of legal entities, when they are among founders and
corresponding proofs of meeting the minimum capitalisation requirement in
monetary or proprietary forms**’. For republican and international funds it amounts
to approximately 10,500 EUR and for local ones it is 1,050 EUR*®.

335. The existing legal framework envisages both a possibility of correcting
documents during the registration process and formal deadlines for its respective
stages.

336. The LPA and the Regulations afford the registering authority one month for
considering an application and taking a decision.

337. In case of negative outcome or postponing the registration, a decision should
be notified within five days to the persons seeking the registration in writing and
with reasons indicated*®. The latter option is envisaged for ‘corrigible’
contraventions to the legal requirements concerned and provides for granting the

initiators another month for remedying the deficiencies*°.

338. There were numerous instances of non-observance of the deadline by the
registering authority that occasionally had led to considerable delays for more than
5 months*™!. However, some recent improvements have been reported in this
regard*?.

44 As indicated by the Belarusian respondent to trestionnaire disseminated by the Expert Council.
4> Unions are required to submit documents of assongcomprising them..

*° Articles 13 and 14 of the LPA.

47 paragraph 32 of the Regulations.

48t is worth spelling out that the minimum capitaliion requirement is 1000 ‘basic modules’ for tive
first and 100 for the third category of organisatiqparagraph 15 of the Regulations). The ‘basidute®
is a variable sum determined by the Cabinet of Mérs of the Republic of Belarus. According to its
ResolutionNe 1446 of 2 November 2007 currently it amounts tOB5BYR.

49 Articles 14, 15 of the LPA and paragraph 35, 3¢hefRegulations.

50 Article 15 of the LPA and paragraph 38 of the Ratjons.

! Seezvozskov and others v. Belarpara. 2.2.

42 See the Analysis, p. 13.
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Grounds for refusal

339. In addition to the substantial proscription of certain objectives and
methods,**® the list of grounds for refusing the registration includes such common
procedural elements as non-observance of the determined order of establishment
of respective NGOs, non-submission of the required documents, deficiencies
related to use of names and failure to remedy defects within the one month period
stipulated by a decision on postponement of registration.***

340. Besides that, the range of such grounds is significantly expanded by
repetitive emphasis on certain points, including, where applicable, conditions of

membership, symbols and legal address*”.

341. While the LPA does not provide for the specific legal grounds for
disqualification from establishing NGOs*®, it was reported that a previous
conviction for informal NGO activities had been used still as a ground for refusing
registration of the public association**’.

342. Unlike the LPA, the Regulations have incorporated an even more far reaching
ground for disqualification from establishing a fund in that it prohibits this from
being done by the members of the governing bodies of public associations (political
parties) that have been liquidated by a court decision due to violations of legislation
within the preceding three year period*®.

Fees and renewal

343. The restrictive approach towards the organisational forms of NGOs in issue
can be deduced from the fact that the registration fee for republican and
international public associations or funds that amounts to 260 EUR is 5 times
bigger than the same fee for commercial legal entities. Even for local public
associations and funds (around 105 EUR) it is 2 times bigger than the latter and
contains a discouraging element also*”.

344. There are no legal provisions requiring NGOs to renew their registration at
stated intervals. However, the adoption of the amended version of the LPA and the
new Regulations in 2005 with the express requirement of adjusting their statutes
has created serious difficulties for NGOs obtaining a re-approval of their
registration.

The registration authority

345. The state of affairs in respect of establishment of NGOs and their activities in
Belarus suggests that one of the serious aspects of the remaining problems relates
to the lack of independence and impartiality of the authority responsible for their

%3 See above.

54 On international standards see paragraph 34 afReendation CM/Rec(2007)14 and paragraph 75 of
its Explanatory Memorandum.

“%5 Article 15 of the LPA and paragraph 37 of the Ratjons.

456 Except of minimum age requirement that in genaral8 and for youth or children NGOs 16 years
(Article 8 of the LPA). There are no age limits esgsly mentioned in the Regulations.

57 See the Analysis, at p. 12.

“%8 paragraph 37 of the Regulations.

%9 According to the annex on registration dutieshie Law on State Duties as amended on 26.12.2007,
paragraphs 1.1, 3.2, 3.3, 7.1, 7.2 they constiegpectively 25, 10 and 5 ‘basic modules’. See #ie
remark at footnote 314bove.
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registration and subsequent control. The deficiencies in this regard are not
constituted mainly by the fact that it is an administrative body, which in Belarus is
the Ministry of Justice and its regional subdivisions*®, but by the problem of not
meeting the essential requirement of having an appropriate level of staff.

346. It is axiomatic that the registration body should be comprised of persons
suitably qualified and trained for the task expected of them. The set of
requirements involves their ability to act independently not only of executives
elected or chosen as part of the political process, but also of any other entity
whose interests might be affected by the coming into being of a new NGO.***
Accordingly they would clearly benefit from having their awareness of relevant best
practices and international standards raised.

Judicial control

347. In the light of violations of the right to freedom of association established by
international monitoring mechanisms and other analogous cases reported*®, the
same comment is applicable to the judiciary. Corresponding avenues for
challenging such decisions or inaction of registering authorities are expressly
provided for in the legislation®®®. Respective courts are regularly, but predominantly
vainly engaged in cases of challenging decisions on denying or suspending
registration of NGOs, issuing warnings vis-a-vis those established or their
liquidation. Indeed, instances of successful challenges, positive outcomes of court
procedures leading to a compromise or any other possibility to operate are very
exceptional*®.

Conclusion

348. In addition to the piecemeal positive aspects indicated throughout the text
there have been some other encouraging developments in the area concerned.*®®
However, they have not significantly changed the overall rigid and selectively
hostile environment in respect of establishment and effective continued operation
of NGOs in Belarus. The analysis of the related legal framework and practice
demonstrates that they remain highly controversial and there is a considerable
room for improvements in this regard.

%0 Article 13 of the LPA and paragraph 23 of the Ratjons.

%1 See Paragraph 36 of Recommendation CM/Rec(200&)t¥ paragraphs 79-80 of its Explanatory
Memorandum.

%2 gee above.

“%3 Article 15 of the LPA and paragraph 40 of the Ratjons.

44 See the Analysis at page 9. As to the Belarusiatsifki Committee, the most recent judicial
procedures were related to its alleged tax evasipartedly. See the reference at footnote 343.

*%5 Since 2006 the procedures have got rid of an iadditstage of approval of the registration of NG®s
the Republican Commission on the Registration (RgiRration) of Civic Organisations. Due to the
changes to the Regulations on State RegistratidnLaquidation (Termination of Activity) of Economic
Entities introduced in December 2007 some non-cemi@l organisations, such as private non-profit
entities, associations (i.e. unions of legal ezgtifiounded with non-profit purposes), associatafrswvners,
associations of gardeners, consumers’ cooperatieetiesetc. can benefit from a declarative mode of
submission of documents for registration and aaugilegal personality.
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1l CONCLUSIONS AND RECOMMENDATIONS

It is evident that in many countries in Europe international standards
regarding the establishment of NGOs are being observed, either fully or to a very
large extent.

Nonetheless a number of problems do seem to emerge.

Firstly there are countries where the operation of informal groupings is
inhibited both as a matter of law and practice and where there are no imminent
proposals for reform.

Secondly the detailed information needed in some instances in order to
secure registration or legal personality - where this is either required or desired -
does not seem to correspond to any significant fiscal advantages that might
provide an appropriate justification for the burden thereby imposed.

Thirdly the disqualification of some persons from being eligible to form NGOs
does not seem in some cases to be consistent with the right to freedom of
association under Article 11 of the European Convention.

Fourthly the time-frame for reaching decisions on registration or the grant of
legal personality does not always have appropriate safeguards against
prevarication and abuse.

Fifthly not all the grounds recognised as the basis for refusing registration or
the grant of legal personality seem to be drawn with sufficient precision or to be
applied in a manner consistent with the right to freedom of association or the
promotion of civil society.

Sixthly some countries do not specify any grounds for refusing registration or
the grant of legal personality and/or do not require such a decision to be reasoned.

Seventhly, although independence may not be an essential quality for the
body deciding on registration or the grant of legal personality, the scope for
improper pressures seems evident in some cases.

Finally many of the problems arise from practice rather than the terms of the
applicable law but shortcomings in giving effect to the latter do not seem to be
being corrected through the exercise of judicial control.

These are all matters which merit continued scrutiny but the following
measures seem necessary to begin to remedy the present situation.

Firstly legislative restrictions on the establishment of informal groupings
should be repealed and their legitimacy should be clearly recognised as a matter of
law.

Secondly the requirements for securing registration or acquiring legal
personality should be simplified both to lighten the burden on those applying and to
facilitate the administrative task of determining applications.
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Thirdly the restrictions on children, convicted persons and non-nationals from
being founders of NGOs should be brought into line with the requirements of
international standards.

Fourthly formal time limits for decision-making should be no more than two or
three weeks and steps should be taken to ensure their observance, namely the
provision of additional staff and clear consequences for failure to meet them,
whether a presumed refusal or positive decision.

Fifthly grounds for refusal should be reformulated where they are insufficiently
precise and they should be reviewed and modified to ensure their relevance and
substantive compatibility with international standards.

Sixthly, decision-making with respect to the registration of NGOs or granting
them legal personality should be immunised from political influence and those
charged with this role should be appropriately trained for the task.

Finally, effective and timely judicial control over decisions concerning
registration and the grant of legal personality should be assured, with judges and
lawyers being trained in the relevant international standards and being confident to
rely on them in scrutinising refusals of registration or the grant of legal personality.
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ANNEX 1
** * ** CONFERENCE OF INGOs
[NGO*O[NG * OF THE COUNCIL OF EUROPE
* * CONFERENCE DES OING DU
* * * CONSEIL DE L'EUROPE

OING Conf/Exp (2008) 1

Terms of reference

EXPERT COUNCIL ON NGO LAW

Adopted at the meeting of the Conference of INGOs on 22 January 2008
Background

The initiative for the creation of the Expert Council on NGO Law goes back to the first
Regional NGO Congress organised by the Conference of INGOs on 24-26 March 2006
in Warsaw which proposed “the creation of an expert council to evaluate the conformity
of national NGO and other relevant legislation and its application with Council of Europe
standards and European practice. NGOs could pool their resources and co-operate with
the Conference of INGOs and the Council of Europe to this effect.”

The Expert Council is an initiative by NGOs for NGOs in all Council of Europe member
States and Belarus.

The Conference of INGOs decided on 6 October 2006 to take the lead in the creation of
the Expert Council.

The Expert Council operates under the authority of the Conference of INGOs of the
Council of Europe.

The creation of the Expert Council on NGO Law gives follow-up to both the Warsaw
Declaration, adopted at the Third Summit of Heads of State and Government of the
Council of Europe member States on 16-17 May 2005, which stated that “democracy
and good governance can only be achieved through the active involvement of citizens
and civil society”, and Recommendation CM/Rec(2007)14 on the legal status of NGOs.

The Expert Council on NGO Law relates to the implementation of project
2006/DGAP/943 “Relations with INGOs” of the Programme of Activities of the Council of
Europe.

Mandate

The Expert Council aims to contribute to the creation of an enabling environment for
NGOs throughout Europe by examining national NGO law and its implementation and
promoting its compatibility with Council of Europe standards and European good
practice.

Activities

To achieve its aim, the Expert Council:

- Monitors the legal and regulatory framework in European countries, as well as the

administrative and judicial practices in them, which affect the status and operation of
NGOs,

- Identifies both matters of concern and examples of good practice,
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- Provides advice on how to bring national law and practice into line with Council of
Europe standards and European good practice,

- Proposes ways in which Council of Europe standards could be developed,

- Encourages and supports NGOs to work together on issues concerning the NGO
legislation and its implementation and

- Reports on its activities, its findings and its proposals with regard to Council of
Europe standards and European good practice.

The Expert Council pursues a thematic approach with regard to all European countries.
It deals in particular with issues addressed in Recommendation CM/Rec(2007)14 on the
legal status of NGOs. When considered appropriate, the Expert Council may prepare
reports on problems occurring in a particular country for the attention of the Conference
of INGOs.

The Conference of INGOs or groups of NGOs can refer issues to the Expert Council,
which can also take up issues on its own initiative. It receives information from NGOs,
States, the Council of Europe and other intergovernmental institutions. It can carry out its
own research.

The Expert Council complements the Council of Europe’s assistance to governments on
matters pertaining to NGO legislation such as the provision of legislative expertise and
assistance activities on drafting or reforming NGO legislation. It therefore works in liaison
with relevant Council of Europe bodies and services.

The Expert Council holds annual meetings and its members co-operate throughout the
year by electronic means of communication.
Reporting

The Expert Council presents an annual report to the Conference of INGOs on its work. If
need be, it may submit ad hoc reports on matters of particular urgency to the
Conference of INGOs. The reports will contain recommendations for action by the
Conference of INGOs.

Follow-up

The Conference of INGOs decides on the follow-up to be given to the reports of the
Expert Council. It publishes the reports, ensures their dissemination to NGOs and
relevant Council of Europe, national and intergovernmental bodies. It monitors the
implementation of the Expert Council's recommendations.

Membership
The Expert Council is composed as follows:

- President

- Co-ordinator

- Three members
- Ad hoc members

All members act in their personal capacity.

A representative of the Secretariat General of the Council of Europe attends the
meetings of the Expert Council.

Members of the Expert Council have all or most of the following qualifications:
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- Legal expertise in NGO law (including the regulatory framework), other relevant laws
(such as tax legislation), administrative and judicial practices affecting the status and
operation of NGOs and human rights,

- NGO experience at national and international level, including experience in
managing a NGO and NGO networks,

- Knowledge of European standards and good practice,

- Experience with the issues at stake in more than one European country,
- Availability and

- Proficiency in English.

The Conference of INGOs appoints the President of the Expert Council for a three-year
term. The co-ordinator and the other members are appointed by the Bureau of the
Conference of INGOs for a three-year term. The Expert Council appoints ad hoc
members who are specialised on issues under examination for a one-year term,
renewable.

Financial aspects

The budget of the Conference of INGOs (which is essentially funded by the Council of
Europe) bears the travel and subsistence expenses for all members attending the
meetings of the Expert Council and the cost of small expert fees for the written
contributions of the members.

The co-ordinator has a consultant contract.
Evaluation

The Expert Council’'s operation will be reviewed by the Conference of INGOs in its third
year of functioning with a view to determining whether the creation of a permanent
structure is necessary.
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ANNEX 2

* X %
*
* *
*
* 4k

COUNCIL  CONSEIL
OF EUROPE  DE L'EUROPE

Committee of Ministers
Comité des Ministres

Recommendation CM/Rec(2007)14
of the Committee of Ministers to member states
on the legal status of hon-governmental organisations in Europe

(Adopted by the Committee of Ministers on 10 October 2007
at the 1006th meeting of the Ministers’ Deputies)

The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council
of Europe,

Considering that the aim of the Council of Europe is to achieve greater unity between its
members and that this aim may be pursued through the adoption of common rules;

Aware of the essential contribution made by non-governmental organisations (NGOS) to
the development and realisation of democracy and human rights, in particular through
the promotion of public awareness, patrticipation in public life and securing the
transparency and accountability of public authorities, and of the equally important
contribution of NGOs to the cultural life and social well-being of democratic societies;

Taking into consideration the invaluable contribution also made by NGOs to the
achievement of the aims and principles of the United Nations Charter and of the Statute
of the Council of Europe;

Having regard to the Declaration and Action Plan adopted at the Third Summit of Heads
of State and Government of the Council of Europe (Warsaw, 16-17 May 2005);

Noting that the contributions of NGOs are made through an extremely diverse body of
activities which can range from acting as a vehicle for communication between different
segments of society and public authorities, through the advocacy of changes in law and
public policy, the provision of assistance to those in need, the elaboration of technical
and professional standards, the monitoring of compliance with existing obligations under
national and international law, and on to the provision of a means of personal fulfiiment
and of pursuing, promoting and defending interests shared with others;

Bearing in mind that the existence of many NGOs is a manifestation of the right of their
members to freedom of association under Article 11 of the Convention for the Protection
of Human Rights and Fundamental Freedoms and of their host country’s adherence to
principles of democratic pluralism;

Having regard to Article 5 of the European Social Charter (revised) (ETS No. 163),
Articles 3, 7 and 8 of the Framework Convention for the Protection of National Minorities
(ETS No. 157) and Article 3 of the Convention on the Participation of Foreigners in
Public Life at Local Level (ETS No. 144),
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Recognising that the operation of NGOs entails responsibilities as well as rights;

Considering that the best means of ensuring ethical, responsible conduct by NGOs is to
promote self-regulation;

Taking into consideration the case law of the European Court of Human Rights and the
views of United Nations human rights treaty bodies;

Taking into account the Declaration on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and Protect Universally Recognized Human
Rights and Fundamental Freedoms, United Nations General Assembly Resolution
A/RES/53/144;

Drawing upon the Fundamental Principles on the Status of Non-Governmental
Organisations in Europe;

Having regard to the European Convention on the Recognition of the Legal Personality
of International Non-Governmental Organisations (ETS No. 124) (hereinafter Convention
No. 124) and to the desirability of enlarging the number of its contracting parties;

Recommends that the governments of member states:

- be guided in their legislation, policies and practice by the minimum standards set
out in this recommendation;

- take account of these standards in monitoring the commitments they have made;

- ensure that this recommendation and the accompanying Explanatory
Memorandum are translated and disseminated as widely as possible to NGOs and the
public in general, as well as to parliamentarians, relevant public authorities and
educational institutions, and used for the training of officials.

l. Basic principles

1. For the purpose of this recommendation, NGOs are voluntary self-governing
bodies or organisations established to pursue the essentially non-profit-making
objectives of their founders or members. They do not include political parties.

2. NGOs encompass bodies or organisations established both by individual persons
(natural or legal) and by groups of such persons. They can be either membership or
non-membership based.

3. NGOs can be either informal bodies or organisations or ones which have legal
personality.

4, NGOs can be national or international in their composition and sphere of
operation.

5. NGOs should enjoy the right to freedom of expression and all other universally
and regionally guaranteed rights and freedoms applicable to them.

6. NGOs should not be subject to direction by public authorities.

7. NGOs with legal personality should have the same capacities as are generally

enjoyed by other legal persons and should be subject to the administrative, civil and
criminal law obligations and sanctions generally applicable to those legal persons.

8. The legal and fiscal framework applicable to NGOs should encourage their
establishment and continued operation.
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9. NGOs should not distribute any profits which might arise from their activities to
their members or founders but can use them for the pursuit of their objectives.

10. Acts or omissions by public authorities affecting an NGO should be subject to
administrative review and be open to challenge by the NGO in an independent and
impartial court with full jurisdiction.

Il. Objectives

11. NGOs should be free to pursue their objectives, provided that both the objectives
and the means employed are consistent with the requirements of a democratic society.

12. NGOs should be free to undertake research, education and advocacy on issues
of public debate, regardless of whether the position taken is in accord with government
policy or requires a change in the law.

13. NGOs should be free to support a particular candidate or party in an election or a
referendum provided that they are transparent in declaring their motivation. Any such
support should also be subject to legislation on the funding of elections and political
parties.

14. NGOs should be free to engage in any lawful economic, business or commercial
activities in order to support their not-for-profit activities without any special authorisation
being required, but subject to any licensing or regulatory requirements generally
applicable to the activities concerned.

15. NGOs should be free to pursue their objectives through membership of
associations, federations and confederations of NGOs, whether national or international.

Il. Formation and membership
A. Establishment

16. Any person, be it legal or natural, national or non-national, or group of such
persons, should be free to establish an NGO and, in the case of non-membership-based
NGOs, should be able to do so by way of gift or bequest.

17. Two or more persons should be able to establish a membership-based NGO but
a higher number can be required where legal personality is to be acquired, so long as
this number is not set at a level that discourages establishment.

B. Statutes

18. NGOs with legal personality should normally have statutes, comprising the
constitutive instrument or instrument of incorporation and, where applicable, any other
document setting out the conditions under which they operate.

19. The statutes of an NGO with legal personality should generally specify:
its name;
its objectives;

a.
b

C. its powers;
d the highest governing body;

e the frequency of meetings of this body;

f. the procedure by which such meetings are to be convened;

g. the way in which this body is to approve financial and other reports;
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h.  the procedure for changing the statutes and dissolving the organisation or
merging it with another NGO.

20. The highest governing body of a membership-based NGO should be the
membership and its agreement should be required for any change in the statutes. For
other NGOs the highest governing body should be the one specified in the statutes.

C. Membership

21. No person should be required by law or otherwise compelled to join an NGO,
other than a body or organisation established by law to regulate a profession in those
states which treat such an entity as an NGO.

22. The ability of any person, be it natural or legal, national or non-national, to join
membership-based NGOs should not be unduly restricted by law and, subject to the
prohibition on unjustified discrimination, should be determined primarily by the statutes
of the NGOs concerned.

23. Members of NGOs should be protected from expulsion contrary to their statutes.

24, Persons belonging to an NGO should not be subject to any sanction because of
their membership. This should not preclude such membership being found incompatible
with a particular position or employment.

25. Membership-based NGOs should be free to allow non-members to participate in
their activities.

V. Legal personality
A. General

26. The legal personality of NGOs should be clearly distinct from that of their
members or founders.

27. An NGO created through the merger of two or more NGOs should succeed to
their rights and liabilities.

B. Acquisition of legal personality

28. The rules governing the acquisition of legal personality should, where this is not
an automatic consequence of the establishment of an NGO, be objectively framed and
should not be subject to the exercise of a free discretion by the relevant authority.

29. The rules for acquiring legal personality should be widely published and the
process involved should be easy to understand and satisfy.

30. Persons can be disqualified from forming NGOs with legal personality following a
conviction for an offence that has demonstrated that they are unfit to form one. Such a
disqualification should be proportionate in scope and duration.

31. Applications in respect of membership-based NGOs should only entail the filing
of their statutes, their addresses and the names of their founders, directors, officers and
legal representatives. In the case of non-membership-based NGOs there can also be a
requirement of proof that the financial means to accomplish their objectives are
available.

32. Legal personality for membership-based NGOs should only be sought after a
resolution approving this step has been passed by a meeting to which all the members
had been invited.



89

33. Fees can be charged for an application for legal personality but they should not
be set at a level that discourages applications.

34. Legal personality should only be refused where there has been a failure to
submit all the clearly prescribed documents required, a name has been used that is
patently misleading or is not adequately distinguishable from that of an existing natural
or legal person in the state concerned or there is an objective in the statutes which is
clearly inconsistent with the requirements of a democratic society.

35. Any evaluation of the acceptability of the objectives of NGOs seeking legal
personality should be well informed and respectful of the notion of political pluralism. It
should not be driven by prejudices.

36. The body responsible for granting legal personality should act independently and
impartially in its decision making. Such a body should have sufficient, appropriately
gualified staff for the performance of its functions.

37. A reasonable time limit should be prescribed for taking a decision to grant or
refuse legal personality.

38. All decisions should be communicated to the applicant and any refusal should
include written reasons and be subject to appeal to an independent and impartial court.

39. Decisions on qualification for financial or other benefits to be accorded to an
NGO should be taken independently from those concerned with its acquisition of legal
personality and preferably by a different body.

40. A record of the grant of legal personality to NGOs, where this is not an automatic
consequence of the establishment of an NGO, should be readily accessible to the public.

41. NGOs should not be required to renew their legal personality on a periodic basis.
C. Branches; changes to statutes
42. NGOs should not require any authorisation to establish branches, whether within

the country or (subject to paragraph 45 below) abroad.

43. NGOs should not require approval by a public authority for a subsequent change
in their statutes, unless this affects their name or objectives. The grant of such approval
should be governed by the same process as that for the acquisition of legal personality
but such a change should not entail the NGO concerned being required to establish itself
as a new entity. There can be a requirement to notify the relevant authority of other
amendments to their statutes before these can come into effect.

D. Termination of legal personality

44, The legal personality of NGOs can only be terminated pursuant to the voluntary
act of their members — or in the case of non-membership-based NGOs, its governing
body — or in the event of bankruptcy, prolonged inactivity or serious misconduct.

E. Foreign NGOs

45, Without prejudice to applicability of the articles laid down in Convention No. 124
for those states that have ratified that convention, foreign NGOs can be required to
obtain approval, in a manner consistent with the provisions of paragraphs 28 to 31 and
33 to 39 above, to operate in the host country. They should not have to establish a new
and separate entity for this purpose. Approval to operate can only be withdrawn in the
event of bankruptcy, prolonged inactivity or serious misconduct.
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V. Management

46. The persons responsible for the management of membership-based NGOs
should be elected or designated by the highest governing body or by an organ to which it
has delegated this task. The management of hon-membership-based NGOs should be
appointed in accordance with their statutes.

47. NGOs should ensure that their management and decision-making bodies are in
accordance with their statutes but they are otherwise free to determine the
arrangements for pursuing their objectives. In particular, NGOs should not need any
authorisation from a public authority in order to change their internal structure or rules.

48. The appointment, election or replacement of officers, and, subject to paragraphs
22 and 23 above, the admission or exclusion of members should be a matter for the
NGOs concerned. Persons may, however, be disqualified from acting as an officer of an
NGO following conviction for an offence that has demonstrated that they are unfit for
such responsibilities. Such a disqualification should be proportionate in scope
and duration.

49. NGOs should not be subject to any specific limitation on non-nationals being on
their management or staff.

VI. Fundraising, property and public support
A. Fundraising

50. NGOs should be free to solicit and receive funding — cash or in-kind donations —
not only from public bodies in their own state but also from institutional or individual
donors, another state or multilateral agencies, subject only to the laws generally
applicable to customs, foreign exchange and money laundering and those on the
funding of elections and political parties.

B. Property
51.  NGOs with legal personality should have access to banking facilities.

52. NGOs with legal personality should be able to sue for the redress of any harm
caused to their property.

53. NGOs with legal personality can be required to act on independent advice when
selling or acquiring any land, premises or other major assets where they receive any
form of public support.

54. NGOs with legal personality should not utilise property acquired on a tax-exempt
basis for a non-tax-exempt purpose.

55. NGOs with legal personality can use their property to pay their staff and can also
reimburse all staff and volunteers acting on their behalf for reasonable expenses thereby
incurred.

56. NGOs with legal personality can designate a successor to receive their property
in the event of their termination, but only after their liabilities have been cleared and any
rights of donors to repayment have been honoured. However, in the event of no
successor being designated or the NGO concerned having recently benefited from
public funding or other form of support, it can be required that the property either be
transferred to another NGO or legal person that most nearly conforms to its objectives or
be applied towards them by the state. Moreover the state can be the successor where
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either the objectives or the means used by the NGO to achieve those objectives have
been found to be inadmissible.

C. Public support

57. NGOs should be assisted in the pursuit of their objectives through public funding
and other forms of support, such as exemption from income and other taxes or duties on
membership fees, funds and goods received from donors or governmental and
international agencies, income from investments, rent, royalties, economic activities and
property transactions, as well as incentives for donations through income tax deductions
or credits.

58. Any form of public support for NGOs should be governed by clear and objective
criteria.

59. The nature and beneficiaries of the activities undertaken by an NGO can be
relevant considerations in deciding whether or not to grant it any form of public support.

60. The grant of public support can also be contingent on an NGO falling into a
particular category or regime defined by law or having a particular legal form.

61. A material change in the statutes or activities of an NGO can lead to the
alteration or termination of any grant of public support.

VII.  Accountability
A. Transparency

62. NGOs which have been granted any form of public support can be required each
year to submit reports on their accounts and an overview of their activities to a
designated supervising body.

63. NGOs which have been granted any form of public support can be required to
make known the proportion of their funds used for fundraising and administration.

64. All reporting should be subject to a duty to respect the rights of donors,
beneficiaries and staff, as well as the right to protect legitimate business confidentiality.

65. NGOs which have been granted any form of public support can be required to
have their accounts audited by an institution or person independent of their
management.

66. Foreign NGOs should be subject to the requirements in paragraphs 62 to 65
above only in respect of their activities in the host country.

B. Supervision

67. The activities of NGOs should be presumed to be lawful in the absence of
contrary evidence.

68. NGOs can be required to submit their books, records and activities to inspection
by a supervising agency where there has been a failure to comply with reporting
requirements or where there are reasonable grounds to suspect that serious breaches of
the law have occurred or are imminent.

69. NGOs should not be subject to search and seizure without objective grounds for
taking such measures and appropriate judicial authorisation.
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70. No external intervention in the running of NGOs should take place unless a
serious breach of the legal requirements applicable to NGOs has been established or is
reasonably believed to be imminent.

71. NGOs should generally be able to request suspension of any administrative
measure taken in respect of them. Refusal of a request for suspension should be subject
to prompt judicial challenge.

72. In most instances, the appropriate sanction against NGOs for breach of the legal
requirements applicable to them (including those concerning the acquisition of legal
personality) should merely be the requirement to rectify their affairs and/or the imposition
of an administrative, civil or criminal penalty on them and/or any individuals directly
responsible. Penalties should be based on the law in force and observe the principle of
proportionality.

73. Foreign NGOs should be subject to the provisions in paragraphs 68 to 72 above
only in respect of their activities in the host country.

74. The termination of an NGO or, in the case of a foreign NGO, the withdrawal of its
approval to operate should only be ordered by a court where there is compelling
evidence that the grounds specified in paragraphs 44 and 45 above have been met.
Such an order should be subject to prompt appeal.

C.  Liability

75. The officers, directors and staff of an NGO with legal personality should not be
personally liable for its debts, liabilities and obligations. However, they can be made
liable to the NGO, third parties or all of them for professional misconduct or neglect of
duties.

VIIl.  Participation in decision making

76. Governmental and quasi-governmental mechanisms at all levels should ensure
the effective participation of NGOs without discrimination in dialogue and consultation on
public policy objectives and decisions. Such participation should ensure the free
expression of the diversity of people’s opinions as to the functioning of society. This
participation and co-operation should be facilitated by ensuring appropriate disclosure or
access to official information.

77. NGOs should be consulted during the drafting of primary and secondary
legislation which affects their status, financing or spheres of operation.



