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Proceedings against the Council of Europe before a New York District Court

On 5 March 2002, a Mr Morgan, an applicant against Finland before the European Court of 
Human Rights, whose application was rejected, filed a complaint against the Council of 
Europe before a New York District Court.

Besides serving his complaint on the Council of Europe, the plaintiff brought proceedings 
directly against several Council of Europe officials and employees1, as well as against the 
USA, Finland and the UN.

Following his sentencing for drug offences in Finland, Mr Morgan initiated procedures before 
the ECHR alleging illegal detention. His application, which used threatening, abusive and 
provocative language was dismissed as abusive. In his suit before the New York judge, he 
complained of aggression, discrimination and racial hatred and asked for US$ 200,000,000 
in damages. 

The defense was prepared by a US lawyer in collaboration with the Council of Europe’s 
Legal Advice Department. It basically involved the defendants’ immunity under the Foreign 
Sovereign Immunities Act and the New York District Court’s lack of jurisdiction over Mr 
Morgan’s claims (refer to the “Memorandum of law in support of motion by the Council of 
Europe including the European Court of Human Rights to dismiss the complaint”, dated 9 
July 2002, signed by the Attorney Aryeh Fishman).

A The Foreign Sovereign Immunities Act (hereinafter referred to as the “FSIA”)

Under US laws, the FSIA – which is codified in a number of sections of the United States 
Code - provides the sole means by which the courts of the Unites States can obtain 
jurisdiction over a foreign state. The definition of a “foreign state” for the purposes of the 
FSIA includes agencies and instrumentalities of the foreign states, an “agency or 
instrumentality of a foreign state” meaning any entity:

(1) which is a separate legal person, corporate or otherwise, and
(2) which is an organ of a foreign state or political subdivision thereof, or a majority of 

whose shares or other ownership interest is owned by a foreign state or political 
subdivision thereof, and

(3) which is neither a citizen of a State of the United States, nor created under the 
laws of any third country.

The defense argued that the Council of Europe, including the ECHR, qualifies as an 
instrumentality of a foreign state as it meets all of the foregoing requirements.

It was concluded that protection under the FSIA extended to individual defendants, to the 
extent that they were sued for actions performed within the scope of their employment and 
position with the Council of Europe.

B Subject matter jurisdiction

Immunity under the FSIA entails lack of US federal courts’ jurisdiction over claims against 
foreign states – including their agencies and instrumentalities -, unless one of the exceptions 
provided for in the FSIA applies.

                                               
1 The persons involved were Mr Schwimmer, Secretary General of the Council of Europe; Mr Gil-Robles, 
Commissioner for Human Rights; Mr Schieder, President of the Parliamentary Assembly; the Chairman of the 
Committee of Ministers; Mrs Palm, President of the ECHR; Mr Fischbach, Judge on the ECHR; Mr Maruste, 
Judge on the ECHR; Mr Early, Deputy Section Registrar of the ECHR; Mrs Reid, Head of Unit 11-Legal of the 
ECHR; and Mrs Kutvonen, Legal Secretary of Unit 11 of the ECHR.
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The defense effectively showed that the plaintiff failed to establish that his claims fell within 
any of such exceptions2.

In his report and recommendation to the Court, the Magistrate Judge accepted all of the 
above-mentioned defensive arguments, and recommended that our motions to dismiss Mr 
Morgan’s complaint be granted (refer to the “Report and Recommendation” dated 16 August 
2002, signed by the Magistrate Judge Lois Bloom).

The report and recommendation of the Magistrate Judge was adopted as the opinion of the 
Court, in its decision delivered on 31 December 2002. The Court took the view that the 
plaintiff’s objections did not set forth any grounds in law or fact to reject the recommendation 
to grant our requests. Accordingly, an order to close this case was issued by the Court (refer 
to the Court order, dated 31 December 2002, signed by the US District Judge Carol Bagley 
Amon).

The term to lodge an appeal against the Court’s decision has lapsed on 3 February 2003. 

                                               
2 Exceptions under the FSIA include inter alia, allegations of property seized in the United States in connection 
with a commercial activity, request for compensation of money damages for personal injury or death, or damage 
to or loss of property occurred in the Unites States, and allegations of torture, extrajudicial killing, aircraft 
sabotage, hostage taking, or the provision of material support or resources for such acts if such act or provision is 
engaged in by an official, employee or agent of a foreign state designated as a sponsor of terrorism.
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