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Poursuites contre le Conseil de ’Europe devant une cour de district de New York

Le 5 mars 2002, un certain M. Morgan, demandeur devant la Cour Européenne des Droits
de 'Homme contre la Finlande, dont la demande fut rejetée, a porté plainte contre le Conseil
de I'Europe devant une cour de district de New York.

Sans se limiter dans sa plainte au Conseil de I'Europe, le plaignant a également engagé des
poursuites, directement, contre plusieurs hauts fonctionnaires et employés du Conseil de
I'Europel, ainsi que contre les Etats-Unis, la Finlande et 'ONU.

Suite a sa condamnation pour violation de la législation sur les stupéfiants en Finlande, M.
Morgan a formé une requéte devant la CEDH invoquant I'irrégularité de sa détention. Sa
requéte, qui employait un langage menagant, abusif et provocateur, a été écartée, car
considérée comme abusive. Au cours de son action intentée devant le juge de New York, il a
allégué I'agression, la discrimination et la haine raciale dont il aurait fait I'objet et a demandé
200 millions de dollars américains de dommages et intéréts.

La défense a été préparée par un avocat américain en collaboration avec le service de
conseil juridique du Conseil de 'Europe. Elle s’est essentiellement fondée sur 'immunité des
défendeurs conformément a la « Foreign Sovereign Immunities Act » (FSIA) et sur le
manque de compétence de la cour de district de New York quant aux réclamations de M.
Morgan (se référer au «Memorandum of law in support of motion by the Council of Europe
including the European Court of Human Rights to dismiss the complaint », en date du 9 juillet
2002, signé par I'avocat Aryeh Fishman).

A. La “Foreign Sovereign Immunities Act’ (ci-apres “FSIA”)

Selon la législation des Etats Unis, la FSIA — qui est codifiée dans un certain nombre de
sections du « United States Code » - constitue la seule base légale donnant compétence aux
cours des Etats Unis pour connaitre des affaires impliquant un Etat étranger. La définition de
la notion d’Etat étranger, dans le cadre de la FSIA, inclut les agences et démembrements de
cet Etat étranger, une « agence ou démembrement d’un Etat étranger » se définissant
comme toute entité réunissant les trois conditions suivantes :

(1) qui a une personnalité juridique propre, morale ou autre ;

(2) qui est un organe d'un Etat étranger ou d’une subdivision politique de ce
dernier, ou, dont la majorité des actions, ou autres titres de propriétée,
appartient a un Etat étranger ou a une subdivision politique de ce dernier ;

(3) qui n'est ni citoyen d’un Etat des Etats Unis, ni crée en vertu de la Iégislation
d’un pays tiers.

La défense a plaidé que le Conseil de I'Europe, CEDH inclue , devait étre qualifié de
démembrement d’un Etat étranger, car il réunissait tous les critéres mentionnés ci-dessus.

Il a été conclu, que la protection de la FSIA s’étendait aux défendeurs individuels dans la
mesure ou ils étaient poursuivis pour des faits commis dans le cadre de leur emploi et de
leur fonction au Conseil de I'Europe.

' Les personnes en question etaient M. Schwimmer, Secretaire Général du Conseil de 1’Europe ; M. Gil-Robles,
Commissaire aux droits de I’homme ; M. Schieder, Président de 1’Assemblée Parlementaire ; le Président du
Comité des Ministres ; Mme Palm, Président de la CEDH ; M. Fischbach, juge a la CEDH ; M. Maruste, juge a
la CEDH ; M. Early, adjoint au greffier de section de la CEDH; Mme. Reid, Chef de I’Unité 11-Juridique de la
CEDH; et Mme. Kutvonen, Secraitaire juridique de I’Unité 11 de la CEDH.



B. La compétence rationae materiae

Le principe dimmunité, interprété dans l'optique de la FSIA, entraine l'incompétence
juridictionnelle des cours fédérales des Etats Unis dans toutes les affaires impliquant des
Etats étrangers — y compris les agences et démembrements de ces derniers -, a moins que
le cas de I'espéce ne tombe sous le coup de I'une des exceptions prévues par la FSIA elle-
méme.

La défense a effectivement démontré, que le plaignant n’a pas établi le fait, que ses
réclamations tombaient sous le coup de I'une de ces exceptions?.

Dans son « report and recommendation » a la cour, le juge a accepté tous les arguments de
défense énoncés ci-dessus, et a recommandé d’accueillir nos requétes visant a rejeter la
plainte de M. Morgan. (se référer au « Report and Recommendation » en date du 16 ao(t
2002, signé par le juge Lois Bloom).

Le « report and recommendation » du juge a été adopté comme avis de la Cour dans sa
décision en date du 31 décembre 2002. La cour a déclaré les objections du demandeur,
tendant a rejeter la recommandation, qui visait a accueillir nos demandes, non fondées ni en
droit, ni en fait. Il s’en suit, qu’'un ordre de clore ce dossier a été délibéré par la cour. (se
référer a I'ordre de la cour, en date du 31 décembre 2002, signé par le juge de district des
Etats Unis, Carol Bagley Amon.

Le délai d’appel contre la décision de la cour est forclos depuis le 3 février 2003.

* Les exceptions dans le cadre de la FSIA sont, entre autres, des allegations concernant la privation de propriété
privée aux Etats-Unis liée 4 une activité commerciale ; la demande de compensation pécuniaire pour les
blessures ou la mort, les dommages causés a, ou la perte de propriété qui se sont produites aux Etats Unis ; des
allégations de torture, de massacre extrajudiciaire, de sabotage d'avion, de prise d’otages, de la fourniture d’aide
materielle ou de la fourniture de ressources pour de tels actes si un tel acte ou aide est commis par un
fonctionnaire, un employé ou un agent d'un Etat étranger designé en tant que commanditaire du terrorisme.
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ANNEXES

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MICHAEL SOLOMON MORGAN,

Plantff, |
-aganst- 02-CV-89] (CBA) (LB)

CQUNCIL OF EUROPE/UNITED NATIONS;

MR, WALTER SCHWIMMER, SECRETARY GENERAL
OF THE COUNCIL OF EUROPE, MR, ALVARO
GIL-ROBLES, COMMISSIONER OF FOR HUMAN
RIGHTS EUROPEAN COMMISSION OF HUMAN
RIGHTS, COUNCIL OF EUROPE; MR. PETER SCHIEDER,
PRESIDENT OF THE PARLIAMENTARY ASSEMBLY,
MR BRUNO HALLER, SECRETARY GENERAL OF
THE PARLIAMENTARY ASSEMBLY;

THE CHAIRMAN OF THE COMMITTEE OF MINISTERS;
MARY ROBINSON, UNITED NATIONS HIGH
COMMISSIONER FOR HUMAN RIGHTS. UN. HIGH
COMMISSIONER FOR HUMAN RIGHTS/ THE CHIEF
OF ACTIVITIES AND PROGRAMMES BRANCH OF
HUMAN RIGHTS, MR, KOPET ANNAN, UNITED

RIGHTS; MR. M. FISCHBACH, JUDGE OF THE
EUROPEAN COURT OF HUMAN RIGHTS; MR. R.
MARUSTE, JUDGE OF THE EUROPEAN COURT OF
HUMAN RIGHTS, MR, TL EARLY, DEPUTY SECTION
REGISTRAR; Ms. VILTA KUTVONEN, LEGAL
SECRETARY OF UNIT ! 1: and MS. KAREN REED,
HEAD OF UNIT 11.

Defendants

MICHAEL SOLOMON MORGAN )

Plaintiff, —_

agamst- OTCV1GCBA) 0B)

THE REPUBLIC OF FINLAND; FORMER FINNISH
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MINISTER OF FOREIGN AFFAIRS TARJA
HALONEN: FORMER FINNISH MINISTER OF

THE MINISTRY OF JUSTICE KAR!{ HAKAMIES;
FORMER FINNISH MINISTER OF THE MINISTRY
OF JUSTICE JUSSI JARENTAUS; FORMER FINNISH
MINISTER OF THE MINISTRY OF JUSTICE
JOHANNES KOSKINEN PAAMINISTERI PAAVO
LIPPONEN, VALTIONEUVOSTON KANSLIA
FORMER FINNISH PRESIDENT MARTTI
ARTTISAARI TASAVALLAN PRESIDENTIN
KANSLIA; KARAJATUOMARI MAKKU RATY,
KARAJATUOMARI MINNA VUOLINKO; SUPREME
COURT JUDGE HAARMANN & JUDGE VUORI &
JUDGE JARMO HIRVONEN & JUDGE HEINONEN,
COURT OF APPEALS JUDGE ANTTI JALONEN &
JUDGE HELLEVI NIEMELA & JUDGE PETRI
LESKINEN; MR LAURI LEHTIMAJA,
PARLIAMENTARY OMBUDSMAN, MR. JAKKO
JONKXA, DEPUTY PARLIAMENTARY
OMBUDSMAN; MR. RAIMO VALTONON & MR.
RISTO LANESTROM & MR. TIMO SALOMAKI:
THE DIRECTOR OF HAMEENLINNA
KESKUSVANKILA & THE DIRECTOR OF KERAVAN
NUORISYANKILA, MR MAKKU SALMINEN,
DIRECTOR OF PRISON ADMINISTRATION; THE
FINNISH MINISTER OF THE INTERIOR; MR. RISTO
RODIONOFF & MR. KARI PAKANEN & MR. RAINER
LINDHOLM (CUSTOM INVESTIGATIONS), MR.
ARTO KOSONEN, MR. MARKO LAINE, DIRECTOR
OF THE PERMANENT MISSION OF FINLAND TO
THE UNITED NATIONS, THE CONSUL OF THE
CONSULATE GENERAL OF FINNLAND; THE
AMBSSADOR OF THE EMBASSY OF THE
REPUBLIC OF FINLAND, THE DEPUTY CHIEF OF
MISSION; THE EMBASSY SWITCH BOARD
OPERATORS; and THE SECRETARIES OF THE
FINNISH AMBASSADOR,

Defendants.




BLOOM, United States Magisurate Judge.

REPORT AND RECOMMENDATION

By Order of Referral dated July 9. 2002, the Honorable Carol B Amon, United States
District Judge, referred the first case capuoned-above to the undersigned for a Report and
Recommendation pursuant 16 28 U S.C § 636(b) (1994). Defendant, The Republic of Finland, et
al., moves this Court pursvant to Rule 12(b) of the Federal Rules of Cjw| Procedure 1o dismuss
cuse 02-CV-1471. By Order dated July 16, 2002 the Honorable Caro] B Amon, United States
District Judge, referred the second case captioned-above to the undersigned for a Report and
Recommendation pursuant to 28 U S C. § 636(b) (1993) Defendants, Council of Europe and the
United Nanons, et ai., move this Court pursuant to Rule 12(b) of the Federal Rules of Civil
Procedure 10 disnuss case 02-CV-891. It1s respectfully recommended that defendants’ motions
to disruss these complaints should be granted.

' BACKGROUND

Plainuff, Michael Solomon Morgan, appearing pre se, filed thess two compluints on
March 5, 2002 ' Plainuff's complaints both seek damages for injuries sustained while he was
incarcerated in a Finmish prison for two years.? In casc number 02-CV-891, plainuff names the

Council of Europe (“COE"YUnited Nauons and fourtesn other defendants and 1n case number

! On Jurc 19, 2002, the Court recayved a “Coustesy copy of the proof of service as crdercd™ from plaintift,
which :ncludes copaes ot ervil summonses for cases 02-CV-891, 02-CV-147] and 02-CV-221] and copies of his

postage receipls

: Flannff alleges that he was icarcerated in Finland for two years but he dnes not specify the dates of hus
incarceration. Compl 02.CV-147) at 4 Plaintiff states that he appealed the Finnh Courts” decisions und then
filed swit m the Eurvpean Court of Human Rights on May 25, 1998
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02-CV-1471, plaintiff names the Republic of Tinland and twenty-two other defendants.? The
complaints are consolidated solely for the purpose of this Report and Recommendation.

Plantiff alleges that he is an “allcgiant eitizen of the United States” who was incarcerated
in a Finish pruson for two years, where he was torured due to racal discnminatign by pnson
guards and prisoners Compl 02-CV-1471 at4* Plaintiff states that afier four years, his appeal
to the Evropean Court of Human Rights ("ECHR™) was rejected “due 1o threatenang, abusive and
provocative language in all letters that | had previously seat in order to allegedly fim with and
theeaten Ms Vilja Kutvonen as an officer of the court who applies the law.” Id  Plamuff further
alleges that the Finnish government is denying hum entry to Finland to see his wife and daughter
unul 2004. Compl., 02-CV-89] at 5

On May 5, 1949 a treaty created the COE and was signed by ien countnes. Tha COE 15
an intergovemnmental organization which ams:

{0 protect human nghts, pluralist democracy and the rule of law; to promote

awarencss and encourage the development of Europe’s cultural 1dentity and

diversity; to sesk solutions to problems facng_uropm socicty (discrimunation

agaunst minorities, xenophobia, inteletance, environmental proicction. human

cloning, Auds, drugs, orgamsed cnme, etc ); to help consolidate democrauc
stability 1n Europe by backing political, Jegislative and consututional reform,

Sez Council of Europe (2002), available at quwm_md_

Research/Contacts_with_the_pubhe/About_Counci I_of_Europe/An_overviews. By treaty the

* Plaintiff states “(i)f a satisfactory setUement 1s reached 1z this casc (MORGAN V. FINLAND). I will
cancel my other complamt against the COUNCIL OF EURCPE & UNITED NATIONS of which you are also -
handling * P1's Resp 10 Defs * Nouce of Mot. To Diamuss at 9. Plamuff 's response also states "I will end tis
Jetrer by praying for the divine loss of all famuly mambers of the defendants and attomeys * Jd_ at 10.

“ Plainufr's submissions melude one tted the “Jews, Chrstians & Mushrms J CM Inlernational The
Mutual Expeclauons Forum * Plantif 15 the Founder/President of ] C.M., an organjzation “dealmg with faith
related enses worldwide” und “ccnytructively derailing the so-called holy war (TEHAD) spamstthe U S A. ard
Tarael”
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COE cstablished the Convention for the Protection of Human Rights and Fundumental Freedoms
which was entered inta force 1n September 1953 The Convention securcd enforcement of the
contracting states’ obligations by founding the ECHR. See ECHR (2002), availuble ar
ttp:/iwww.echr.coe. storicalBackground htm#echy
DISCUSSION

A.  Eorcign Sovereipn Tmmunities Act

The FS1A “provides the sole basis for oblaiming junsdicuon over 3 foreign statw in the
courts of this country,” Seudi Arabia v Nelson. 507 U.S. 349, 355 {1993) (quoung Arventine

Republic v_Amerada Hess Shipping Coro., 488 U S. 428, 443 (1989)); Y. Socialist
MMM 101 F 3d 239, 242 (2d Cir 19972805 C. § 1230(a)

(jurisdiction-conferring provision of FSIA); 28 U.S C. § 1604 (foreign state immune from
Jurisdiction of the courts of the United Siztes).” The Republic of Finland and the Council of

Europe are foreign states, 28 U S.C. § 1603(a) and (b). and are therefore entitjed to "mmunity

from the junsdiction of the courts of the United States Ses M&uﬂm
Chemins De Fer Francais, 175 F.Supp 2d 423 (ED N.Y. 2001) (French national railroad

¥ Plumtrff's cross mouon states, “[Uhis parncular cusc (MORGAN V. FINLAND) fals wyttnn the
Junisdiction of Uniied Stales Distnet Courts fiom the stand point of various international reanes ang conventions
and internatonal Jaws.” Cross-mot at5 Plainiff s incorrect; the FSLA alone confers jurisdicton over forcign
Sittes in the United States couns  Saudy Arabig, 507 U.S, at 355. Defendurts, Republic of Finland et al ,
svbnuited a Memorandum of Law n OPpos:uon to plan(f"s coss-motion dated July 30, 2002

R OY “forcign state”, except as used in section 1603 of this title, intludes a politrcal subdivision of 3
fare:ga siate or an agency or msgumenality of a foreign state as defined in subscection () (b) An “agency or
nstrumentality of 3 foreign stare” means any enuty—(1) which is a separate legal person, corporate of otherwise, and
(2) whicn is an organ of a foreign stue ur polincal subdvision thereof, or a majority of whose shares orother -

State of the United States ag defined 1n section 1332(c) and (d) of this utle, nor created under the Jaws of any third :
counlry.” 28 U.S C § 1603 (x) & (b).



company fit defimiion of 28 U S C. § 1603(b) as “agency or mstrumentality of foreign state™),

In a suit against a foreign state, the Foreipn Sovereign Immunines Act of 1976 (the
“FSIA"), 28 U.S C. § 1330, 1602 et seq , awempts to answer thres questions® “the avalabihity of
sovereign Ummunity as a defense, the presence of subject matter jurisdiction over the clam, and
the propricty of personal jurisdicuon over the defendant.” M[agmg_mm_v
M_Espmm;g_e_m_ 67 F 2d 300, 306 (2d Car. 1981) (c1ung House Judiciary Commiteee,
Jurisdiclion of United States Courts 1 Swuats Against Foreign States, HR Rep No. 1487, 94th
Cong , 2d Sess 7-8, repnnted in (1976) U.S.Code Cong. & Admun.News 6605, 6604-6)

The FSIA applies to individual defendants when they are sued 1n their official or

individual capacity, i 1d Trust-Switzerland v Commissione d
Change Bank, 924 F Supp. 397, 406 (ED N Y 1996) (quoting Chuid:an v Phiiopige Nar'l

Bank 912 F.2d 1095, 1103 (9th Cur. 19903); Kline v_KaneKo, 685 F.Supp 386, 359
(S D.NY.1988) (ciung Am. Bonded Warehouse Corp v_Compagnie Nationale Air Fragec, 653
FSupp 861, 863 (N.D.III 1987)); Rios v Marshall. 530 F Supp. 351, 371 (SD N Y.1981))
Judges and clerks of forcign courts have also been found to be ymmune from suit under the FSIA.
Ses Mueller v. Dipsclman, No Civ. 5513, 1983 WL 25419, at* 2(SDN.Y May 13, 1983)
(Qudges and clerks of Swiss court sued 1n their official capaciies ennitled 1o sovereign rmmunity).
Pluintiff's complaints stem from his Finrush incarceration, his dissausfacuon with
Finnish law, lus cxperience in the Finnish court system and his appeal to the ECHR. Plainuff
names over thirty-five defendants and complains defendants’ actions vioJated hys nghts. Inlus
response o defendants’ motions to dismuss, plaintff asserts defendants “in this casc they werc

not acting within the scope of their employment and position, all discovenes will substantiate
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that.” PL's Resp. to Defs.’ Notice of Mot. to Dismiss at 4. Whether in their otticial or mdividual
capaciues, the mimslers. employecs and judges plaintif names as defendants are all immune
from svit under the FSI1A
B ubie sdic

Federal courts Jack subject matter junsdiction over c!alm:;, agunst foreign states, unless
onc of the exceptions 1n secuons 1605-1607 of the FSIA applies  Saud: Arsbia, 507U S at 355

Granwiile Gold Trust-Switzerland, 924 F.Supp at405 Scction 1605 of the ESLA sets forth the

general excepuons of sovereign immunity of (oreign states  Plaintiff’s allegavons do not fall

s

under the FSLA exceptions 1 § 1605 (a)(1)-(a)(2) or (a)(4) as defendants have not warved their
immunity, plamuff’s complaints are not based on commercial activity, and plamtiff does not
ullege that property rights n the United States are in issue.

Plainuff cannot rely on the FSIA exception stated n 28 U S C § 1605(a)(3).” Planuff
aljepss,

Indeed this section also fits and suits the conditions and circumstances upon
wiiich a specified portion of the imual complaint was solcly dusignated for loss of
property which was taken in violation of mternational law, m the sense that upon
my unjustifiable arrest by the Finnish Police on September 17%, 1997 up unul my
sentence on December 5%, 1997 The Finmish Police had broken into my
Company, Seized all business files and contacts, furnrture, office equipments and
active trading contracls worth over Seventeen Million Dollars in Africa, Asia and
in the USA. AS well as certificauons for FIFTY (50) newly established Finnish
Corporations that I had formed through a Finnish Trading firm. . . right along the
line with very precious family gold, sifver, pnceless old family photographs and a
recently purchased British Diamond, precious Stones, Gems and Jewclry as future

728U SC § 1605 (a)(3) stares that a foreagn state wall not be ymmuns in any case “m which rights 1n
property taken in violation of international law are in 1s30e and that property o any property exchanged for such
Pproperty 15 present in the United Staies in connection with 8 commer¢ial acuvily camed on in the Umitad Statcs by
the foreign state; o that property or any property exchanged for such property iv owned or operated by an agency or
mnstrumentality of ihe foreign state and thut agency of insuumentality is engaged 1n 3 commercial activity in the
United States.”
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8:fts 1o my wife, they were all Se1zed and kept 1n Fimish Customs Agents who

had then mvaded my officc, Seized everything and kept them for themse|ves

without even telling me.
Pl.’s Resp 1o Defs." Notice of Mot. To Dismuss at 8-9. However, plamnff does not state that his
scized property 13 n the Unied States or that it was ever connected with commercial activaty in
the United States. See Texas Trading & Millmg Copr , 647 F 2d a1 308 (f “commercial activity”
under § 1603(d) was present and bore relation to the Unsted States as required by § 1605(a)(2),
then the foreign statc 18 “not entitled to ammunity” and court has statutory subject matter over the
claim through § 1330(a)): Davton v Czechoslovak Socalzst Republic et al , §34 F 2d 203, 206
(D C. Cir. 1987) (“courts in the Umited States will generally refram from exarmuning the vahidity
of a taking by a foreign state of propesty within 1ts own cmiory”) (citing Rastatement Foreign
Relations Law of the United States § 469). Additionally, planuff's allcganiens do not fall under
the FSIA exception stated 1n 28 U.S.C. § 1605(a)(5)® because the maoney damages plaintiffs secks
against the defendants for “personal imjury o1 death, or damage to or loss of property” did not
occur in the United States. Sec Saudi Arabia, 507 U S at 358 (alleged detention and torture by
Saudi government did not fal] under §1605 “commercial activity"excepuon).

Laberally construed, Hames v. Kerner, 404 U S. 519, 520-21 (1972), plaintitFs
allegations of torture would fall under the following enumerated excepuon of the FS1A which

|
slates:

¥ A foreign state shall not be immwne from the Jurisdiction of courts of the United States or of the States
In any case--, m wiuch money damages ure sought agamst a Toreign state for personal injury or death, or damage 1o
or loss of property, o¢currng 1n the Unjted States and caosed by the toruous ast 9r omussion of that foreign state or
of any officsal br employce of that foresgn state wiule acting within the scupe of his offics or employment, except
thys paragraph shall not apply w—(A) sny claim buscd upon the exercine or performance or the failure 1o exerise or
perfonn a discreuonary function regardless of whether the discrenon be abused , - . 28 U.5.C. § 1605(a)(5).
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A foreign state shall not be immune from the Jjunsdiction of courts of the United

States or of the States in any case . {1jn which money dameges are sought

3gainst a foreign state for personal injury or death that was canged by an act of

torture, extrajudicial killing, aircraft sabotage, hostage takeg, or the provision of

matenal support or resources (as defined in section 23394 of utle 18) for such an

actif such an act or provision of matenal support 1s engaged in by an official,

employee, or agent of such foreign state while acting within the scope of his or her

office. employmeat, or agency
28U S C. § 1605(a)(7) However, this exceplion requires (1) that the foreign state was
designated as a sponsor of terrorism under specified statutes at the tume the acis oceurred, and (2)
il the acts occurred m the foregn state, that the claimant has afforded the forcign states the
reasonable opportumly to arbiirate the claim 1n accordance with Intemanonal rules of arbitration,
or (3) thar the claimants and vichms were United Stutes Nationals at the time the acts occured
28U S C § 1605 (a)(7)(A)-(B)

The defendants numed herein have never been desi gnated as siate sponsors of terronem
48 C.F R. 252 209-7001(x)(2); gee ¢ o., Abrams. 175 F Supp 2d at 433 (§ 1607(a¥(7) exccpuion
d1d not apply 1o France because 1t was not designated as state sponsor of terronsm).
Furthermore, plainutf does not claum to have been 8 United Staics national at the Lime of the
ulleged acts. He only asserts in his complaints that he 18 an “allegiunt cituzen of the Unied
States,” which by defimion desgribes Fus loyalty to the United States, but not ks legal status ?
Accordingly, none of the specified exceptions to the FSIA apply to provide this Court with a
bans 10 exercise subject matter junsdiction over planuff’s clum Sge Gemin: Shipping Inc v

Forzien Trade Org_for Chems, & Foodstuffs, 647 F.2d 3 17,319 (2d Cur. 1981) (court found

“commercial activity” under exception in § 1603(d) and then Junsdiction over the suit based on §

? Plaantifi™s respanse 1o defendant”s Motion to Drsmys case 02-CV-1471, makes relerence 1o a "United
States Citizen " However. plamnff never clanfics whether he 1s 1 ctren of the United Stares

9
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1605(2)(2)).

C  Personal Jursdicyon

Defendants also challenge personal jurisdiction in this case and argue thal personal
Junisdicuion docs not exist over the European defendants. Sce Defendants” Motion for casc
number 02-CV-§91 & Defendants’ Motion for case number 02-CV-1471. In 113 mnyuiry into
personal jurisdiction over a foreign state, the Second Circwnt has stated “[c]onstrained only by
constitutional due process consideraiions, personal junsdicuon under the FS1A ‘equals subject
matter jurisdicuon plus valid scrvice of process.™ Rass v. Societe Centrale Du Groupe Des
Assurances Nationales, 235 F 3d 738, 746 (2d Cur. 2002) (queung Shapiro v. Republic of
Bolivia, 930 F.2d 1013, 1020 (2d Cir 1991)); Texas Trading & Milling Corp , 647 F.2d at 308
As the Court Jacks subjcct matter junsdiction over these actions, the Court need not reach the
1ssue of personal junsdiction.

CONCLUSION

For the reasons set forth above, 1t 1s recommended that defendants™ motions to dismuss

plaintilF's ¢complaints be granted as defendants are s)mmune from the junsdiction of the Courts of

the United States

10
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FILING OF OBJECTIONS TO THIS REPORT AND RECOMMENDATION

Pursuant 10 28 U.S C. § 636(b)(1) and Rule 72(b) of the Federal Rules of Civil Proccdure,
the parties shall have ten (10) days from servace of this Report to file written cbjecuons Seg also
Fed R Civ P 6. Such objectons (and any responses to objections) shall be filed with the Clerk
of the Court  Any reqaest for an extension of tume to file objections must be made to the District
Judge within the ten day pertod  Faulure to file a tumely objection to this Report generally waives
any further judicial review, av it ' Hea c_ 293 F3d42
(2d Cir. 2002) (holding that failure to object to a mag:strate _[l:ldge's decision or recommendation

generally forfents the right to present those objections for appellate review), Smalf v. Sec’v of

Health & Human Servs, 892 F.3d 15 (2d Cir. 1989), ses Thomas v Am 474 U'$ 140 (1985).
5O ORDERED (\{ ’ &L‘m’»\_’/
Na
LOIS BLOOM

Urated States Magistrate Judge
Darted: August 16, 2002
Brooklyn, New York

11
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UNITED STATES DISTRICT COUR
ERSTERN DISTRICT CF N.W 149)

________________________________ % R
MICHAEL SOLGMDN MORGAN H .
B 7 T
plaintiff, '
H CRD
-zgainst- :
: 02-Cv-£§91 [CER)
COUNCIL OF EURJPE, el al. :
Derendan: :
———————————————————————————————— x
MICP%EL SOLOMON MORGHN H
Plaintiff, :
: 02-Cv-1471 (CBA)
-against- :
THE REFUBLIC OF FINLAND, et al. :
Defendant. :

o o o s e —-——_-_-_..-__._..- - — —

The Court has raceived the feport and Reccommendation (“R&R”)
of the Hencrable Lois Blocm, United States Magistrate Judsgs,
dzted August 16, 2002. The Magistrate Judge recommended that the
defendarts’ moT1Ons ts dismiss the complaints be grankec. On
Septemker 10, 200z, the Magistrate Judge amendad the R&R to
clarify the “state sponsor of terrcrism exception” to the Foreign
Sovereign Immunities hct. The Court received cbjections to the
R&R from the plaint;ff-dated Rugust 22, 2002. Although the
plaintiff timely cbjected to che R&R, his objecticns de not sat
forth any grounds 1in jaw or fact to raject the raconmendation
that the motion to dismiss be granted. RAccordangly, this Court
hereby adopts the R&R as the opinion of the Court. The Clerk of
the Court is directed to clese this case.

S0 ORDERED.

Dated: Brooklyn, New York
December 31, 2002
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________ X
MICHAEL SOLOMON MORGAN, - Case No 02 CV- 591
(CBAYLB)
Planuff, - .
-agains-

COUNCIL OF EUROPE AND THE UNITED
NATIONS, ET AL

Defendarts

Cco OFE PE INC ING THE PEAN COURT OF IAN

RIGHTS TO DISMISS THE COMPLAINT

INTRODUCTION

Defendant, the Councy] of Europe (“COE"), including the European Court of
Human Rughts (“ECHR")!, by undersigned counsel, and on benz!f of itself and each of
the individually named COE and ECHR officials and employees? (altogether the

“European Defendanis™), pursuant to Federal Rule of Civil Procedurs 12(b). submt thus

' While the Complaint does not name the ECHR itself a5 a defendant, it numes officials and employess
of the ECHR 15 their official capaciues as defendants

? The ndividually named COR and ECHR defendants are. Walter Schwimmer, Secrstary General of the
COE, Alvaro Gil-Robles, Commussioner for Human Rights, COE, Peter Schiedeér, President of the
Parhamentary Assembly of the COE, the Cha:rman of the Committes of Ministare of the COE, E. Paim.
President of the ECHR; M Fischbach, Judge on the ECHR: R. Muaruste, Judge on the ECHR; T L. Early,
Deputy Sesuon Regustrar of the ECHR, Karen Reid {musspelled in the Complant gy “Reed"), Head of Unit
I1-Legal of the ECHR, and Viljz Kutvenen, Legal Secretary of Unut 11 of the ECHR
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Memorandum of Law 1n Support of Eurapean Defendants’ Mouon to Dismuss the
Complaint of Plainnff, Michael Solomon Morgan (the “Plainuff™). 3
PRELIMINARY STATEMENT

On March 5‘. 2002, Plamnuff filed the Complaint in the ebove-capuoned action.
Plamuff appears to have served the complaint by registered mail on or 2bout June 20,
2002 on the Council of Europe 1n Strasbourg, France, and on the individuglly named
European Defendants on or ebout June 19, 2002. The Plamff also names the United
Nauons and thre= officials of the Unmited Nations (including Secrtary General, Kofi
Annan) as additional Defendants.

The Complaint alleges hability under the Foreign Soveraign Immuminies Act of
1976 (“FSIA™), Federal Rule of Civil Procedure HFX2)(c)n), 28 U S.C. § 1331, 42
US.C.§1983and 28 USC § 1605 Se= Complaint of Plamnuif at p. 1. 3. However,
Plarnnff’s Complaint fails to state how the cleims asserted against the COE, including the
ECHR, and the mndividual European Defendants are within the subject rmarter junsdiction
of this Court Indeed, Plamnuff’s claims cannot survive apphicable prnciples of the law

of sovereign immumity and as such must be dismissed

*  The Local Rules provide addiuons| protections to pro se plainnffs when there is a monen for summary
Judgment filed by a rapres=nied party. While not an obligation under the Local or Federal Rules for a
mauon to dismiss, because Plantiff 1s pro se, Plainuff 15 advised of the following: The defeadants in this
case have moved to dismiss your case pursuant 1o Rule 12 of the Federa| Rules of Civil procedure This
means that the defendants have asked the court o decide this case without a trial, based on written
materials, submutted m support of the metion, THE CLAIMS YOU ASSERT IN YOUR COMPLAINT
MAY BE DISMISSED WITHOUT A TRIAL [F YOU DO NOT RESPOND TO THIS MOTION by filing
your own papers If you have any questions, you should direct them to the Court's Pro Se Office

* The Plannff also may have amended the Complaint o edd addional Defendants at some point in the
recent pasi; however, it 1s unclear if that Amended Complaint has been filed with the Court A further
response will be made to the Ameaded Complaint if appropriate

DC #124468 v1
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ARGUMENT
L BACKGRQUND OF COE AND ECHR

The COE was established in 1949 by a treaty, the Stature of the Counci] of Europe
(tl'-ne “COE Statute"), entered into by 10 sovereign European courres, Since 1949, the
COE has expanded by accession of additioral European counines to the COE Stature.
The membership of the COE now conststs of 44 sovereiga states  Although the United
States 15 not a member of the COE, 1t has had observer status at the COE since 1995,

The pnmary aim of the COE 1s

“. . 1o achieve a greater unity betwesn 1ts members for the purpese of
safeguarding and realizing the 1deals and panciples which are their common
heritage and facilitzung their economic and social progress " Chapter I,
Article 1, Paragraph (a) of the COE Statute.

The COE, through its constituent agencies 1s charged with pursuing these aims to
advance‘economic, social, cultural, scientific, legal and adminstratve marters and
“maintenance end further reahzanon of human nghts and fundemenal fraedoms "
Chapter1, Arucle 1, Paragraph (b) of the COE Statute.

The constituent organs of the COE are 1ts Commuttee of Mimsters and 1ts
Consultative Assembly (Chapter III, Arucle 10 of the COE Statute), In July 1974, the
Assembly decided to utlize the name “Parliamentary Assembly”, which 18 how 1118
referred to in the Complaint.

The Commttes of Mimistars consists of one Tepresentative of each member state,
either the Mimster for Foreign Affairs or a designated representative of the Mnister.
Chapter IV, Article 14 of the COE Statute. The Commutiee of Ministers 18 the Council of

Eurape's executive organ whose role and functions are defined in Chapter IV of the COE

DC 124488 v]
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Stawute, It has the authority to take measures to advance the aums of the COE, either on
its own 1niuative or on recommendation of the Parliamentary Assembly In general, the
Ministers focus on the most important political questions relating to European
cooperation and international affairs. The conclusions of the Commuttes of Minusters
may, where appropnate, take the form of international treaties (convenrons or
agreements) or recommendations. The latter are addressed to the governments of
member States and provide for common policies with regard to parucular matzers
Chapter IV, Article 15 of the COE Statute

The Parlamentary Assembly consists of representatves of the pariraments of
cach member state  Chapter V, Anticle 25 of the COE Statuts It has the authonty to
debate matiers within the aim and scope of the COE and to make recommendations to the
Commuttee of Minusters Chapler V, Arnicles 22 and 23 of the COE Stawute. The
Parliamentary Assembly elects 1ts President. The Assembly 15 served by officials of the
COE Secretariat headed by a Secretary General of the Assembly who 15 elecrad byt
The Secretary General of the Parliamentary Assembly has the rark of Deputy Secretary
General of the COE.?

The Commuttee of Ministers, the Parliamentary Assembly and al] other COE
agencies are served by the Secretanat of the COE  The Secretariat is headed by the

COE's Secretary General who 1s appointed by the Parhamentary Assembly on the

s European Defendant Schieder 18 the President of the Parhamentary Assembly and European Defendant
Haller 15 the Secretary General of the Parliamentary Assembly
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recommendation ot the Commuttee of Ministars Chaprer V1, Arcle 36 of the COE
Statute ©

The European Commussioner for Human Rughts has been establish=d by
Resolution (99) 50 of the COE Cormittee of Ministers. Arucle ] of the Resolution
providss that the Commssioner is & non judicial institution 1o promots education i
awareness of, and respect for human nghts. The Commussioner is elected by the
Parliamentary Assembly?

The ECHR was established by a treaty drawn up within the COE, ths Convention
for the Protection of Euman Rights and Fundamental Freedoms, opened for sigrature 1n
Rome on November 4, 1950 The ECHR conststs of Judges electad by the COE
Parliamentary Assembly. One judge 15 elected from each of the countries which are party
1o the Convention. Judges sit m their individual ¢apacity. enjoy guarantess of judicia’
mdependence (Arucle 21 of the Convention), and enjoy the special status of ‘judges of
the European Court of Human Rughts' as defined in the Convenuon, the Rules of Court
and in Resolution (97) 9 of the Commuttes of Ministars According to the Sixth Protocol
to the General Agresment on Privileges and Immunites of the Courcil of Europe (ETS
162, 1996), judges enjoy, n addimon to the prniviieges and immunines spezinied 1n Arucie
18 of the General Agreement, “the privileges and Immunities, exempuons and faciliues
accorded to diplomatic envoys in accordance with intemational law” (Article 1).

‘ Hence, the COE, :acluding the ECHR, were formed and are, within the meaning

of the FSIA, controlled direcily by sovereign states of Europe. In addwion, al] of the

¢ European Defendant Schwimmer is the Secret y General of the COE
" European Defendant Gil-Robles 13 the Surapean Commussioner for Human Rights,
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individual European Defendants are named as Defendants in their officral capaciues as
officers or employess of the COE or ECHR  As such, the COE and the ECHR and all of
the other European Defendants are enntled 1o immunity under the FSIA.
II.  THE FOREIGN TIES A

Since 1976, subject marter junisdiction of suits against fore: 27 sovereign states has
besn govemed by the FSIA, which 1s codified n a numbes of sections of the United
States Code. Title 28 The FSIA provides the sole means by which the courns of the
Untted States can assert junsdiction over foreign sovereigns See, ¢ g., Saudi Arabia v,
Nelson, 507U S 349, 354 (1993), NYSA-ILA Pension Trust Fund v Indonesia, 7 F.3d 35
(2d Cir i993) (holding that ERISA violations by ennty entiled 1o fore:gn sovereign
immunity cannot create subject matter jurisdiction). Indesd, the FSIA provides that
foreign states ghall be ymmune from suit in federal and state courts, except in specified
circumstances. 28 U.S C § 1604. Section 1603, in turn, sets forth the specific categones
of actions as to which foreign states are not immune  If a civil action aganst a foreign
state does not fit within 2 Secuon 1605 exception to the gznerai rule of sovereign
immunty. the foreign state defendant 1s immune, and, concomitantly, the district court
lacks subject marer jursdichon  See Argentine Republic v. Amerada Hess Shipping
Corp., 488 U.S 428, 434-439 n.1 (1989) (determming tha the text and structure of the
FSIA demonstrate Congress's 1ntention that the FSIA be the sole basis for obtaiming
subject marter junisdiction over a foreign state in federal courts); Verlinden £ V. v.
Central Bank of Nigeria, 461 U'S 480, 453 n 20 (1983); Erickson v Alitalie L'nee Aeree

Iraliane, 1991 WL 117797, at *2 (D N.J. June 5, 1991).
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Under 28 U.S.C. Section 1603(a), the definition of a “foreign state” for purposes
of FS1A includes agencies and instrumentalites of the foreign states “[A]gency or
instrumentality” of & fareign state is defined in 28 U.S.C. § 1803(b), which provides as
follows: -

(®) An‘“agency or Instrumentality of a foreign state” means any entity

(1) which1s a separate legal_person. corporare or otherwise, and

(2) which 15 an organ of a foreign state or polincal subdivision
thereof, or a majonty of whase shares or other ownership
irzerest is ow ned by a foreign state or polincal subdivision
thereof, and

(3) which s netther a cinzen of 2 State of the Umited States ... nor
created under the laws of any third country,

The COE, including the ECHR, meets all of the réquiremsncs of this definition
and qualifies as an instrumentabty of a foreign state for purposes of FS1a, The fact thet
the COE, including the ECHR, 13 o legal person cannot be disputed  [n addinon, a
majonty of the ownership interests of the COE and ECHR are held by foreign states.
And the COE, including ECHR, is neither a citizen of a State of the United States nor
created under the laws of a third counry '

Some courts have considered whether or not organizations similar to the COE or
ECHR, which are “owned” by more than one sovere gn state, none of which owns a
majority of the organizatons, cen meet the maj u:nty ownership lest of 28 U.S.C. §
1603(b)(2). Courts considering this 1ssue have determined that the majonty ownership

test of 28 U:S.C. § 1603(b)(2) can be met by “pooling™ the ownership interests of more
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than one sovereign state. For example, in EAL Corp v. European Organizanon for the
Safery of Air Navigation, 1994 U.S. Dist LEXIS 20528 (D Del. Aug. 3, 1994) the Count
found that Eurocontrol, an international commission that regulates airspacs throughout
Europe, qualified as an instrumentality of a foreign state under 28 U S C. §1603(b). The
essential facts in the Eurocontrol case are substantially sirnilar to the facts in this case
As s true of COE and ECHR, Eurocontrol was gn organization created by a treaty among
a number of European states, nor= of whom could be said to own & majonty of
Eurocontrol Inrejectung the argument that the majority ownership under 28 US C §
1603(b) (2) must all be vestzd 1 a single state, the Eurocontrol court quoted with
approval from Le Donne v Guif Air, Inc., 700 F Supp 1400 (ED Va 1988), where.
addressing the pooling i1ssue, the Court stated.

In planufi’s view, the FSIA does not apply unless majonty

ownership vesis in a single foreign state. This 18 an unnecessary

Ineralism that runs counter to the Act's purpose and ignores the

well-established internavonal practice of states acing jointly

through treary-created entities for public or sovereign purposes, If

the policies that emmate the FSIA are to be given their full range,

it must, thereforz, apply to treaty created instrumentalties jointly

awned by forsign stares.
Id at 1406, See also Rios v Marshall, 530 F. Supp. 351, 371 (SDN Y 1981) (reaty
orgamzauon formed by a number of West Indies countnes found to be an instrumentality

of & foreign state under 28 U.5.C. § 1603(b)(2)) The COE and ECHR also meat the third

test of 28 U.S C. § 1603(b) See Le Donne, 700 F. Supp, at 1406-1407 (footnate
omitted)?

*  ‘The plainti?f in the Le Donne case questioned whether or ot &n organization dezmed 10 be an
wnstrumentality of a foraign state by pooling of ownership interests could meet the test0f 28 USC §
1603(b)(3) which requires tha: the instrumentality not be created under the laws of a third country. 700 F.
Supp. at 1406. The Le Donne plaintiff's redsoning secmed to be that 2 treaty orgamization owned by four
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The courts have also held that the protection of the FSIA extends  to the officials
&nd employees of the forcign sovereign, to the extent they were acung wathin the scope of
their employment and posiuon with the foreign sovereign ® Indeed, 10 allow a suit against
an nd:vidual employee or official would torall ¥ eviscerate the FSIA because “[1]t 1
generally recogmized that a sust against an :ndividual acting in hys officral capac:ty is the
Piactical equivalen: of a sunt agamnst the sovereign directly,” Ciundran v Philippine Naz 'l
Bank, 912 F.2d 1095, 1101 (9th Cir 1990) (holding FSIA covers employaes of foresign
savereign), citing Monell v. Department of Soc. Servs., 436 U S 65 8,690 n 55 (1978)
(“[O)ffic1al capacity suits genezally represent only another way of pleading an action
against an enuty of which an officer 1s an agenL."), see Morongo Band of Mission Indiany

v California State Bd. of Equahzation. 858 F.2d 1376, 1382 n 5 (9 Cir 1988) ("A

couniries necessanly had 1o be created under the laws of a third country The Le Donne court rejected wat
argument.

The rauonale of this ESIA exclusion {refernng 10 the exclusion in 23 4 § C & 1603(b)(3) for
Instrumentalities creaied under the laws of a third country] is the common sense prasumpnon
that when z foreiga state estzblishes a company under the laws of yer anothzr foreign stare or
acquircs s company creaied by another country, the imtenticn 15 1o engage in private
commercial acuvity, not public, non-commercial activity. The key to the presumption's
validity 18 that the msirumentality 13 created o established tn a counzry aifferent than the
cwner nauon - Here, however, this 1 not the case; Guli Aur s creared under the laws of the
@wner nations, not under the laws of any other, [s1c] third counines -

700 F. Supp. at 1406,

See Granvilie Gold Trust- Swizerland v. Comsnissione Del Fullimento/Inter Change Bank, 924 F,
Supp 397 (ED.N Y 1996) (FSIA applies 1o three individuals appointed by Swiss Courtio | iquidate .
bankrupt bank); Kline v Kaneko, 685 F Supp. 386, 369 (SDN Y 1988) (the FSIA applies 1o individual :
defendants when they are sued in the:r official capacity”), American Bonded Warehouse Cop v
Compagnie Nationale Air France, 653 F, Supp. 861, 863 (N.D, IIL. 1987) (holding employees of stars rua
arrine are protected by the FSIA), Mueller v. Diggleman, No, 82 CTV 5313, Slipop (SDNY 1983)
(holding judges and clerks of foreign courts sued in their individual capacity are entitled o immunity),
Rios, 530 F Supp. o1 371, 374 (British West Indies official immune),

' DC #123468 v1



25

claim aileged against a state officer acting in his official capacity is treated as a claim
agamnst the siate itself."), cerr. denied, 488 U S. 1006 (1989).

Furthermore, the alleged monves of the individual employess and officials are
izrelevant to the eatent the individual was acting 1n an offical capacity. Thus. even if the -
ndividuals acted 1n an unfair manner or out of malice, they are still protected under the
FSIA. See Chudian, 912 F. 2d a1 1106-1107 (holcing that even intentional interference
with contract based on melice does not eviscerate the FSIA if the imdividual 1s ecting
within his official capacity); Herbage v. Meese, 747 F. Supp. 60, 66-67 (D D.C 1990),
aff'd without op., 946 F 2d 1564 (D C. Cir 1991); Kline, 685 F. Supp. at 391

Finally, with respect to analyzing parucular claims to immunity under the ESIA,
Congress intended courts to apply certain burden-shifting standards. Federal Ins. Co. v.
Richard I. Rubin & Co., 12 F 3d 1270, 1285 & n.13 (3d Cir. 1993), The defendant bears
an intual burden of making a prima facre showing that 1t 1s a "foreign stare” and thus
enjoys sovereign immunity, fd. If this showing 1s made, the burden then shifts e the

plamuff to come forward wath facts that would allow the court to find thai an excepuion to

immumty applies. fd
A.  TheFSIA Applies to This Case
In the instant case, the Plamntiff has sought direct rehef in personam against the
COE and numerous officers and employees of the COE, including ECHR.® The COE
and ECHR claim immunity from suit under the F5IA as forE:gn siates, and the COE and

ECHR officials and employees claim derivative immunity. <See Dezlaration of Roberto

™ The FSIA vests in the U.5. Distnet Courts original jurisdiction of any non-jury c1vil action agarnst a
foreign state as to any claim for rehief in personam with respecs to which the foreign state 15 not entit'ed to
sovereign immunity 28U SC § 1330,

10
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Lampom, attached hereto as Exhibit A The COE, including ECHR. 15 2 "fore: gn state”
under the FSIA for the reasons descnibed above. COE and ECHR officials and
employess are also enutled to rely on the sovereign immumity of COE and ECHR 1f their
elleged actions are within the scope of their posiuons.

The Plainuff complains of his experiences in Finland re garding the enforcement
of Finiand's cnminal and/or civil law. Plantiff further complains that, having not
obtained a satisfactory resolution of his case in the Finnish courts, Plaintiff filed an
appeal to the ECHR  Plaintiff complains that the ECHR rejected his appeal allegedly on
the basis of threatening, ebusive. and provocative language in the Plamunif's
correspondence with the ECHR. The ECHR has the right to take such actions and
conduct 1ts procedures in accordance with the treaty creaung the ECHR, which is the act
of 1ts sovereign member states. The individual defendants who were Involved with or
responsible for the adm:mistrauon of ECHR's procedures are within the scope of the:r
employment in their mieractions with the Plainuff and the discretionary decision to reject
Plainuff’s appeal 15 certanly the type of official action thar the FSIA was created to
protect Indeed, the individually named European Defendarts have not besn accused of

any act that 15 outside the scope of their employment !

% Itis not clear from the Caomplaint what charges are being made agarnst the COE officiuals—t.e., Messrs
Schwimmer, Gil-Robles, Scieder, and Haller No specific all=gations are made in respect of any of these
persons. Moreover, in respect of the ECHR, there are no specific allagations ramung eny ECHR officials
other than President Palm, Ms, Kutvonen, and Ms. Reed (16, Reid)  As stated i the atiched dezlaration
from Roberto Lampont, the COE and ECHR havz attested to the legiumate scope and funcrion of their
actions  However, should the Court request addizonal documentation, the European Defendants would be
heppy to provide additional support

11
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B, Plaintiff Has Not Stated a Case For an Exception to Sovereign
unitv of the COE. Includ eE

Once COE, including the ECHR 15 found to be sovereign, the burden shifts to the
Plainuff to estabhsh that his claims fail within a Secuon 1605 exception to the FSIA.
See, e.g., Federal Ins. Co., 12F.3d at 1285 & n.13  In hus Complaint, ther= are no
specific allegauons aganst most of the COE officers or employess named 1r: the
Compla:nt. Indeed, the only allegations in the Complaint agzinst the European
Defendants are that European Defendant Kutvonen was rude and abusive and that Ms.
Kutvenen informed the President of ECHR, President Palm. that the Plamnaff flirted with
Ms. Kutvonen and that Plantiff sent her threatening letters. Plainnff alleges that tae
ECHR rejected his appeal solely because of these alleged claims by Ms Kurvonen to the
President of the ECHR. Given these allegations, there 1s no exception under 28 US C §
1605 that would perrmt the Plaintiff to overcome the entilement of the European
Defendants to immun:ty under the FSIA Perhaps Plainuff might atternpt to argu= that
the alieged torts are somehow exempt under the FSIA However, under 28 U S C. §
1605, jurisdiction over the Defendants for tort claims 1s possibie only in cases

(5) 1n which money damages are sought against a foreign state for
petsonal injury or death, or damage to or loss of property,
occurning in the United States and caused by the tortious act or
omussion of that foreign state or of eny official or employee of that

foreign state while acting within the scope of his office or
employment; except this paragraph shall not apply to -- (A) any
claim based upon the exercise or performance or the farlure to
exercise or perform a discretionary function regardless of whether
the discretion be abused, or (B) any claim anising out of malicious
prosscutian, abuse of process, libel, slander, misrepresentarion,
deceir, or interference with contract nghts.

28U 3.C § 1605(a)(5).
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The exception 1n Section 1605(a)(5), by its plain language, provides no basis for
Jjunsdiction in this case. Here, the supposed tortious acts and omissions, es wel] as the
suppesed injury, did not occur within the United States. See Nelson, 507U S. ac 358
(heiding that acts of detenton and torture 1n Saudi Arabia couid not g1ve nse to
jurisdiction 1 the United States); Frolova v. Union of Sovier Socialis Republics, 761
F.2d 370, 379 (7th Cir. 1985) (steting that Soviet Union's refusal 10 allow enugrauon of
Amencan wife’s husband was not withun an exempuon to the FSIA), Amerada Hess. 488
U.S at 439 (stating that Section 16G5(a)(5) 2pplies only to torts commutted in the Unitea
States and was enacted to prevent forergn diplomat’s Immunity to domestic tort law
violations like traffic accidents) In this case, no toruous acnvity 1s alleged to have
accurred in the United States  And, the vanous actions challenged are all within scope of
the discretionary funcuon clause of Secaion 1605(a)(S). As such, there 15 no cogn:zable
excepnon 10 the FSIA, and Plainufi"s Complaint cannot be heard by this Coun

Thus, Plainuff kas offered nothing in his Complain: thal comes within the scope
of 2 legitimate exception to sovereign immunity. Accordingly, the Court shouid
deterrne that Plainuff has failed to demonstrate that a Section 1605 exceptien apphes in
this case. In the absence of an apphcable Section 1605 exception, the FSIA compels a
finding that the COE and ECHR and their officials and employees are immune from the
instant suit, This conclusion, in turn, 18 the equivalent of a determination that this Court

is without subject marter junsdiction,

.
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C. The Complaint Has Other Deficiencies
1. European Defendants

The complaint was not served propezly on the individuzlly named European

defendants.
Under 28 U.5.C Secuon 1608(b), instrumentalities of a foreign state (which

arguably includes officials and employees as defined by the case law discussed supra),

must be served appropnately.” Such service of process involves the following:

(b) Service in the courts of the United States and of the States shall
be made upon an agency or mnstrumentality of a foreign state

(1) by delivery of a copy of the summons and complaint 1n
accordance with any special arrangement for service
betwesn the plainuff and the agency or strumentality;

or

(2) 1f no special arrangement exists, by delivery of a capy
of the summons and complaint exther to an officer, a
managing or general agert, or to any other agent
authonzed by appeintment or by lew to receive servica
of process in the United States; or in accordance with
an applicable mtemational convention on service of
judicial documents, or

(3) if service cannot bz made under paragraphs (1) or (2),
and 1f reasonably calculated to give actual notice, by
delivery of a copy of the summons and complamt,
rogether with a translation of each 1nto the official
language of the forzign state —
(A) as directed by an authority of the foreign state or
political subdivision 1n response to a leuer rogatory or

request or

1 1t should be noted under 28 U.S C. § 1608(d) that foreign states and their msrumeatatiuss and
agencies have sixty (60} days to respond to a properly served complaint. See28 U S C 8 1608(d) The
summonses received by all Europeen Defendants io date reflect the siandard twenty (20) day response time
under the Federal Rules In order to avoid & potenual default, the European Defendants are respording in
accord with the summonses, however, the European Defendants reserve the right to request that the Court

extend the time of thewr response
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(B) by any form of mail requinng a signed rece:pt, to be
addressed and dispatched by the clerk of the court to
the agency or instrumentality to be served, or

(C) as directed by order of the court consisiant with the law
of the place where service 1s to be made

28 US.C §1608(b) -

Here, there 1s no agreement for service of process betwesn the individually nameé
European Defendants and Plainnff. Ner is there one between the Plaint:ff and the COE
or the ECHR, None of the Defendants have appointed anvone 1o accspl service on thetr
behalf in the Umited States, nor has Plamnuff made service as outlined 1ny the Hague
Canvenuon on Service Abroad of Judicial And Extrajudicial Documents 1n Civil or
Commercial Maters. In eddivon, the Complaints were not sent by the clerk or otherwise
sent in compliance with the provisions of 28 U 5.C. Section 1608(b)(3)(A-C). That is,
the Plainuff, instead of a clerk, matled the Complaint and Summons. Ses Declaration of
Roberto-Lampon: (Exhibit A). Thus, service was 1mproper. The purported service

should be quashed.
2. Tha Non-Reasid amed an Defendants

Are Not Subject to Personal Junisdiction

In Reiss v Societe Centrale Du Groupe, 235 F 3d 738, 746 (24 Cir. 2000}, the
Court of Appeels for the Sezond Circuit stated that under the FSIA, a determimation of
personal junsdiction presuppoeses subject matter jurisdiction and valid service of process
See Geruni Shipping, Inc v Foreign Trade Org , 647 F.2d 317, 319-320 (2d Cir 1981)
(statng that personal jurisdiction 1s another protection beyond the FSIA), Taas Trading
& Mulling Corp. v. Federal Republic of Nigeria, 647 F 2d 300, 308 (2d Cir 1981), cen.
denied, 454 U 5. 1148 (1982) (even 1f the requirements of the FSIA are met, the

Constitution still requires personal junsdiction for suit to be brought). Here, beyand
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sovereiyn immunity, there 15 no predicaic for the exercise of persenal junsdicuon over
any oi the European Defendants.

A distct court may only exercise personal jurisdiction over a defendant if there
are certain “minimum contacts” between the defendant and the forum “such that the
mantenance of the suit does not offend traditional nouons of (air play and substannal
Jusuce " Internanional Shoe Co v Washington, 326 U.S 310.316 (1945). Jungquisr v
Sheikh Sulran Bin Khalifa Al Nahyan, 115 F 3d 1020 (D.C. Cir. 1997) (stating that
foreign resident wes not amenable to personal junsdiction even if sovereign immunity did
not attach), United States v Ferrara, 54 F.3d 825, 828 (D.C Cir 1995). The factthat a
defendant is not present in a forum coes not necessanly defeat personal Junsdicnon  If
the defendant engages :n conduct and has a connection ta the forum that would give
reason to believe he s subject to the personal junsdiction of the forum. personal
Junsdiction is legiumate  Sez Burger King Corp v. Rudzewicz, 471 U.S 462, 476
(1985), Ferrara, 54 F 5d a1 828 (ciung World-Wide Volkswagen Corp. v. Woodson, 444
U'S. 286, 297, 100 S. Ct. 559, 567, 62 L Ed.2d 490 (1980)). However, te Complaint
offers no support that any of the Furcpean Defandants had the requisite "minimum
contacts” with the state of New York or ths United States to be subject to personal
Junsdiction See Ferrara, 54 F.3d at 828 (citing International Shoe, 326 U.S. at 316). As

such, the Complaint, in 1ts caurety, must be dismissed for lack of personal Junisdiction
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CONCLUSION

For all the foregoing reasons, European Defendants' mouon to dis;miss must be

granted, and the Complaint must be dismissed.

Dated: Washington, District of Columia Respectfully subrmtted,
July 9, 2002
THELEN REID & PRIEST LLP

By:
Aryeh Fishman (AF-5585)
701 Pennsylvania Aveaue, N W.
Suite 800
Washingion, D C 20004
202-508-4000

Attorneys for European Defendants

Of counsel:

Michael Evan Jaffe

Jerome P. Akman

Nicholas C Geale

Thelen Re:d & Priest. LLP

701 Pennsylvama Avenue, N W,
Suire 800

Washington, D.C. 20004
202-508-4000
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
-, — -- —_x
MICHAEL SOLOMON MORGAN, ¢ CaseNo. 02 CV.891 (CBA)(LB)
Plainag?, :
-againgt- : DECLARATION GOF
. ROBERTO LAMPONI
COUNCIL OF EUROFE AND THE UNITED : IN SUPPORT OF
NATIONS, ET AL : DEFENDANTS' MOTION
:  TOnIsmiss
Defendants. H

ROBERTO LAMPONI, deposes ard says:
1. L Roberto Lamponi, am over the ags of 18, have personel knowledge of the

following facts ad would testify to the following.

2 My business address is Council of Europe, 67075 Strasbourg Cedex, France

kN [am the Hsad of the Legal Advice Dcparunent and Treaty Office of the Counci)
of Europe

4 I have autherity or behalf of the Council of Europe and the Eurcpean Court of
Humen Raghts t0 essert sovereign immunicy to the above-captioned civi] action.

5 Coples of the Plainziff's Complaint in the above-referenced action were raceived
beginning on June 19, 2002, The envelopes were posted by the Plaintiff and not by the Clerk of
the Court,

6. On behalf of the Council of Europe and the European Court of Human Rights, 1
hereby assert that the Council, including the European Court, canot be sued in this Court for the
claims arising in this lawguit because they cnjoy saversign immunity from the unisdistion of this

Court,

DC 124410 v2
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7. As outlined in Plaintifs Complaint in the above-refersnced acticn, individuals
are named as defendants. These defendants are current empioyess or officials of the Council of
Europe and/or the Europsan Court of Human Rights. These individuals wers acting within the
scope of their legitimate offices when they underiook any actions compleined of by Pleintiif and
eze therefore entitled to share in the sovereign immunity described above.

1 DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING 1S TRUE

AND ACCURATE TO THE BEST OF MY KNOWLEDGE
Roberto Lemponi f

July 9, 2002
Strasbourg Cedex
France
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ATTORNEY’ RTIFI F SERVICE B IL

DISTRICT OF COLUMBIA )
188

)

ARYEH FISHMAN, the undersigned attomey at law admutied to practice in the
courts of the State of New York, hereby affirms: that he 18 over 18 years of age, is not a party to
Uts action; and 15 essociated with the law firm of Thelen Reid & Priest LLP, 701 Pennsylvamz

Avenue, N W, Suire 800, Washington, D C. 20004,
That on July 9, 2002 he served the attached

DEFENDANTS' NOTICE OF MOTION AND THE ACCOMPANYING MEMORANDUM OF
LAW WITH EXHIBIT IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS THE
COMPLAINT

upon the pro se Plaintff at the address designated by hum for that purpose

Micheael Solomon Morgan, pro se
511 Lafayetts Avenue
Brooklyn, NY 11205

Said service was made by depositing a true copy of the attached pape‘rs enclosed

in 2 first-class postpaid sealed wrapper, properly eddressed to the above-named pro se Plaindff,
1n an official depository under the exclusive care and custody of the Urited States Posta] Service

within the Distniet of Columbra.,

ARYEH FISHMAN declarss under penalty of pequiy, pursuant o 28 U S C. §
1746, that the foregoing is true and correct. Executed on July 9, 2002.

LA fp—
ARYEH FISHMAN -
(AF-5385)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
MICHAEL SOLOMON MORGAN, : Case No.02CV- 891 (CBA)(LB)
- Plainnff, .
-agamst-

COUNCIL OF EUROPE AND THE UNITED
NATIONS, ET AL.

NOTICE OF MOTION

Defendants

PLEASE TAKE NOTICE that, upon the annexed Affirmaucn of Aryeh Fishman, dated
July 9, 2002. and the accompanying Memerandum Of Law, European Defendants', by
undsrsigned counsel, pursuant to Federal Rule of Civil Procedure 12(b), will move this Court, at
the United States Courthouss, 225 Cadman Plaza East, Brooklyn, New York 11201, on such date
and time as the Court may determzne, to disrruss the Complaint of Plzintiff Michael Solomon
Morgan i the above captioned action (the “Complaint”) The Complaint should be summanly
dismussed for lack of subject matter jurisdiction under the Foreign Sovereign Immumities Act (28
U.5.C. §§ 1330, 1604, 1603, 1608). The Complaint also suffers from other deficiencies: a)
insufficiency of service of process, b) msufficiency of process; and ¢) lack of personal
Junsdicuion.

WHEREFORE, the European Defendants request that this Court grant their Mouon to

Dismiss, end enter an order to such effact

! The Europesn Defendants ere the Council of Europe, ncluding The European Court of Human Rughts, and 1s
individually named officials and employees
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Dated: Washington, Distnict of Columbia Respecrfully submitted,
July 9, 2002
THELEN REID & PRIEST LLP

Byéﬁk‘
eh Fishman (AF-5585)

701 Pennsylvama Avenue, N.W.
Suite 800

Washington, D C. 20004
202-508-4000

Attorneys for Defendants

Of counsel.

Michael Evan Jaffa

Jerome P. Akman

Nicholas C. Geale

Thelen Reid & Prest, LLP

701 Pennsylvama Avenue, N.W,
Suite 800

Washington. D.C. 20004
202-508-4000
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