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Foreword

4 At its last meeting, the CAHDI agreed to a undertake preliminary examination of the
issue of immunities of Heads of State and of Government and of certain categories of top
civil servants, on the basis of a document prepared by the Delegation of Switzerland
(document CAHDI (2001) 7).

2 Parallel to that, at European Union level, the Working Group on International Law
(COJUR) also undertook an examination of this issue. See the report of the meeting of the
COJUR on 5 July 2001 (French only).

3 In order to contribute to the CAHDI's examination of this issue, the delegation of
Belgium, which holds the Presidency of the European Union, has forwarded a series of
documents to the Secretariat which are enclosed at the request of the Chairman of the
CAHDI. These documents appear in the language in which they were submitted by the
delegations. The list of documents appears hereafter.

Avant propos

1. Lors de sa derniére réunion le CAHDI s’est accordé pour entreprendre I'examen
préliminaire de la question des immunités des Chefs d'Etat et de gouvernement et de
certaines catégories de hauts fonctionnaires, sur la base d'un document préparé par la
délégation de la Suisse (document CAHDI (2001) 7).

2. Parallélement, au niveau de I'Union Européenne, le Groupe de travail sur le droit
international (COJUR) a entrepris également I'examen de la question. Voir rapport de la
réunion du COJUR du 5 juillet 2001.

3. Afin de contribuer a la réflexion du CAHDI sur cette question, la délégation de la
Belgique qui occupe la Présidence de 'Union Européenne a transmis au Secrétariat une série
de documents qui figurent ci-aprés a la demande du Président du Comité. Les documents
figurent dans la langue dans laquelle ils ont été soumis par les délégations. La liste de
documents figure ci-apres.



REUNION DE COORDINATION DU 5 JUILLET 2001 SUR LA
RESPONSABILITE PENALE ET LES IMMUNITES DES CHEFS D'ETAT,
DE GOUVERNEMENT ET DES MINISTRES DES AFFAIRES ETRANGERES

1. DOCUMENTS PARTICULIERS (en annexe)

LEGISLATIONS NATIONALES

1. BELGIUM: Act concerning the punishment of grave breaches of international humanitarian law
(1993)

FINLAND: Act on the Privileges and Immunities of International Conferences and Special
Missions (1973; amended in 1993)

SPAIN: Résumé des évolutions nationales espagnoles (avec différentes anmnexes)

ITALIE: Articles constitutionels

AUSTRIA: Summary of applicable domestic legislation (COREU)

THE NETHERLANDS: Summary of Dutch legal regulations and practice

FRANCE: Résumé du droit interne (COREU)
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JURISPRUDENCE

1. Ancien chef d'Etat (Pinochet)

- Audiencia Nacional, Auto de la Sala de lo Penal de la Audiencia Nacional confirmando
la juridiccién de Espaiia para conocer de los crimenes de genocidio y terrorismo cometidos
durante la dictatura chilena, 5 Nov, 1998 (extrait);

- Juge d'Instruction, Tribunal de Premiére Instance, Bruxelles, 6 Nov. 1998

2. Ministre des Affaires étrangéres (Yerodia)
International Court of Justice, order of 8 December 2000, Case concerning the Warrant of Arrest
of 11 April 2000 (Democratic Republic of the Congo v. Belgium) Declaration of Judge Van den
Wyngaert (Minister for Foreign Affairs)

3. Chef d'Etat (Kadhafi)
Arrét de 1a Cour de Cassation de la République frangaise consacrant I'immunité absolue du
President Kadhafi pour actes de terrorisme (13 mars 2001); commentaire sur I'arrét

2. DOCUMENTS GENERAUX (non distribués)

1. Statut du Tribunal Militaire International de Nuremberg (1946)

Principles of international law recognised in the Charter of the Nilmberg tribunal and in the
Judgement of the Tribunal

Convention pour la prévention et la répression du crime de génocide (1948)

Convention on Special Missions (1969)

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1984)

Statute of the International tribunal for the Former Yugoslavia (1993)

Statute of the international tribunal for Rwanda (1995)

Rome Statute of the International Criminal Court (1998)
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Objet : COJUR - Responsabilité pénale et immunités des chefs d'Etat, de
gouvemement, des Ministres des Affaires étrangeéres.

La Présidence prie ses pa'nenaires de bien vouloir trouver ci-aprés le compte-rendu de
la réunion tenue le 5 juillet demier sur le sujet susmentionné.

1. La réunion du groupe de travail ad hoc ce 5 juillet 2001 a permis de prendre
connaissance des différentes législations, des arréts de juridictions et des pratiques
existant dans les Etats membres de 'Union européenne. Les dispositions de droit
international pertinentes contenues dans des conventions générales telles que celle de
1948 sur le génocide et dans les actes fondateurs des Tribunaux internationaux pour
I'ex-Yougoslavie et le Rwanda ainsi que de la Cour pénale internationale, relatives aux
immunités ont également été commentees.

2. Le groupe s'est ensuite penché sur la portée de la convention des Nations Unies du
8 décembre 1969 sur les missions spéciales et a procédé & un échange de vues sur
l'opportunité éventuelle de |a ratifier.

3 || a été estimé intéressant dans un premier temps de limiter |a large problématique
de l'impunité et des immunités a certaines catégories de personnes : chefs d'Etat en
exercice, chefs de gouvemement et ministres des Affaires étrangeres, en mission
officielle et bénéficiant d'immunités fonctionnelles, qui pourraient se trouver dans la
situation ou les dispositions des conventions intemationales relatives aux "core crimes"
ou aux Tribunaux pénaux intemationaux et a fa Cour pénale internationale pourraient
{eur étre applicables.

4. Conclusions :

La Présidence rédigera deux notes

a) La premiére sera une note succincte qui contiendra les éléments sur lesquels

pourrait se dessiner une approche commune sur la responsabilité pénale des chefs

d'Etat, de Gouvenement et les Ministres des Affaires étrangéres (cfr point 3 ci-dessus),

b) La seconde, plus détaillée, reprendra de maniére la plus exhaustive possible les '
différentes questions qui ont été soulevées lors de la réunion.

Ces documents seront envoyés pour réflexion aux délégations durant 'été et pourront
servir de base a un nouve! échange de vues lors du prochain COJUR, le 6 septembre
2001.
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REUNION DE COORDINATION DU 5 JUILLET 2001 SUR LA RESPONSABILITE
PENALE ET LES IMMUNITES DES CHEFS D'ETAT, DU GOUVERNEMENT ET
DES MINISTRES DES AFFAIRES ETRANGERES

LISTE DES PARTICIPANTS

Autriche .
Mr. Helmut Tichy, Office of the legal Adviser, Federal munistry for Foreign Affairs

Belgique
- Mr. Jan Devadder, Jurisconsultz Ministére des Affaires étrangeéres
- Mme Anne-Marie Snyers, Droit international public, Min Aff. étr.
- Mr. Wouter Detavemier, Droit international public, Min. Aff. étr.

European Commission
Mr, Esa Paasivivtz, Legal Office

Danmark

Mr. Hans Klingenberg, Ambassador, Head of the legal service, Ministry of Foreign
Affairs

Espagne
Mme Christina Fraille, Droit Intemnational Public, Ministére des Affaires étrangéres

Finlande
Miss Johanna Suurpaa, Réprésentation permanente auprés de 'Union européenne

France
Mr. Denys Wibaux, sous-directeur du droit international public général, Min des
affaires étrangéres

Irlande '
Mr. Brendan McMahon, Legal Division, Department of Foreign Affairs

Italie
Mr. Guido Raimondi, magistrat du parquet Général de la Cour de Cassation italienne

Luxembourg
Mr. Nicolas Mackel, Service juridique, Ministére des affaires étrangéres

Pays-Bas
- Mt. Prof. Dr J.G. Lammers, Service juridique, Ministére des Affaires
étrangeres
- Mr. Dr N.M. Blokker, Service juridique, Ministére des Affaires étrangéres
- Mlle. F. Meertens, Service juridique, Ministére des affaires étrangéres

Portugal
Mme Margarida Rei, Jurisconsulte, ministére des Affaires étrangéres



Royaume-Uni

- Mr. Michael Wood, Legal Adviser, Foreign and Commenwealth Office
- Mr. Joanne Foakes, Legal Research Officer, Foreign and Commonwealth
Office ‘

Sweden
Mr. Bertil Roth, Ministry for Foreign Affairs
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- BELGIUM: ACT CO\TCERNII‘T G TEE PUNISMT OF GR.AV'E BREACHES OF ETTE'RNATIONA.E-
HUMANITARIAN LAW"

(February 10, 1999]
+Cite as 38 TL.M. 918 (1999)+

Introductory note

by
Stefaan Smis and Kim Van der Borghz“. ‘

The current developments in international criminal law, with numerous high profile evolutions such as
establishment and first judgments of the ad-hoc tribunals for Former Yugoslavia and Rwanda, the Rome Conferer
for the establishment of an international criminal court and the adoption of the Statute of the latter as well as the rec
Pinochet case in the United Kingdom, have considerably increased public awareness in this domain. It is in this i

-that the renewed interest of the Belglan Parliament for an efficacious implementation of its international commitme

concemmg the breaches of mtemanonal humanitarian law shouid be seen.

Recently, a number of members of Parliament have taken a personal interest in this issue. In September 1996, t
organized a colloquium in the Belgian Senate to clarify the issues that still need attention from the Belg
legislature.” The conclusion of this colloquium was that Belgian law needed specific acts to punish the crime
genocide as well as crimes against humanity. The initial proposal intended to incorporate the legal concept
genocide into Belgian law in accordance with the 1948 Convention on the Prevention and Punishment of the Cri
of Genocide {Genocide Convention).” In fact, Belgium had ratified the Genocide Convention in 1951 but had ne
enacted implementation legislation.* Nevertheless, the actions that constitute the crime of genocide under
definition of the Genocide Convention were punishable under Belgian law. Indeed, an important body of Belgian
international doctrine maintains that the punishability of this offense is enshrined in customary international law
in natural law.* Moreover, the 1993 Act concerning the punishment of grave breaches of the Geneva Convention
12 Angust 1949 and their Additional Protocols I and II of 18 June 1977 made actions such as those described in

“The text of the act was translated by and provided to ILM by Stefoan Smis and Kim Van der Borght.

! Stefaan Smis, LicTar., L.1.M; Kim Van der Borght, Lic Yor., PG.Dip. The authars are University Assistants at the Vje
Univessitzit Brussel, They would like to express their gratitude to Dr. J.-M. Henckeerts and Tim De Bondt, .

=% 7 The proceedings of this colloquium are published in A. DESTEXHE & M. FORST, DE NUREMBERG A LA HAYE ET ARUSHA.
ACTES DU COLLOQUE ORGANISE PAR LE GROUPE PRL-FDF DU SENAT 144 (1997).

? Convention on the Frevention and Punishment of the Crime of Genocide, 78 UN.T.S. 277. See Sénat dc Belgique, Pmpcsm
de loi relative & Ia répression du crime de génocide, en application de la Convention internationale pour la prévention et la répression du
crime de génocide du 9 décembre 1943, Rapport fait au nom de la commission de 1a justice par Mme Mexchiers, 1 Décembre 1558.
(Report of the Justice Commission — Senate) (A*vaﬂahlconthe website of the Belgian Senate <www.senate.be>).

‘Rauﬁcananm of 26 Tune 1951 (Oﬂidal Journal, 11 January 1952).

% See Report of the Justice Commission — Senate, supra note 3, at 14-18 referring to E. DAVID, TR.AII‘E DE DROIT PENAL
INTERNATIONAL 266-268 (1995); C. VAN DEN WYNGAERT, STRAFRECRT EN STRAFFROCESRECHT IN HOOFDLINEN (BOEK II) 804 (1954)
A.1AWSON & H, G. SCHERMERS (EDS.), LEADING CASES OF THE EUROPEAN COURT OF HUMAN RIGHTS 615 (1997).

§ Act of 16 Juoe 1993 concerning the punishment of grave breaches of the Geneva Conventions of 12 August 1949 and their
_Additional Protocols I and II of 18 June 1977 (Official Journal, § August 1593). English translation of this Act provided by Dr. J =M.
Henckaerts, Intemational Ccmﬁi'tieé of the Rcd Cross (on file with authors). e B
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definition of genocide punishable under Belgian law. Thus, from a strictly technical viewpoint, a new Act was g
required in order to comply with the international obligations. Howeves, as the proposed Act had the dual aim «
punishment and prevention, it was considered that criminalizing genocide as such would have greater effect and wou
increase the preventatve force. Indeed, the colloquium organized by the senators emphasized the symbolic an
educational value of declaring genocide a crime in itself, of “calling the issues by their proper name™’.
The Act went through & number of stages before being adopted. As stated, it was first introduced as a proposal ¢
individual senators.” On the basis of this proposal, a report was prepared by the Commission on Justice of the Belgiz
Senate, incorporating the points of view-of the members of this Commission and the Minister of Justice’ Meanwhil:
the diplomatic efforts to agree on a statute for the international criminal court had produced results, The amended te:
that ensued from the report of the Commission and the Minster of Justice incorporated both the geriocide conventic

. and the definitions of the Rome Statute of the International Criminal Court into the 1993 Act. After its acceptanc

by the Senate, the text was proposed by the Government in the Chamber of Representatives.! The Minister of Justic
in his introduction, stressed the coherence in integrating in the 1993 Act, both the incrimination of genocide as we
as the Rome Statute."” He further emphasized that the law does not provide immunity on the basis of the offici:
capacity of the person indicted for the crimes described in the Act. The Act was passed with an overwhelmin
majority in both houses and was promulgated by the King on 10 February 1999.

As mentioned, the purpose of the Act concerning the punishment of grave breaches of international humanitagian la-
is to define three categories of graves breaches of humanitarian law and to integrate them into the Belgian domest

_legal order.

To remain consistent with the definitions used in international law, the Act textually refers to the wording of th
relevant provisions of the international conventions. Thus for the crime of genocide, the Act quotes the definition
“genocide” in Article 2 of the Genocide Convention. The definition of crimes against humanity in the Act is direct!
taken from Article 7 of the 1998 Statute of the International Criminal Court ? However, the Act limits itself to nin
of the eleven criminal offenses enumerated in the Statute. Finally, for the grave breaches of the 1949 Geneyv
Conventions and their Additional Protocols Iand II, the Act provides a combination of the grave breaches enumerate

7 M.-A. Swartenbroeck, Moyens et limites du droit belge, in' A. DESTEXHE & M. FORET, DE NUREMBERG A LA HAYE ET
ARUSHA. ACTES DU COLLOQUE GRGANISE PAR LE GROUPE PRL-FDF DU SENAT 124 (1997).

. 'Sm&ﬂww&ondcld:daﬁwhhﬁpmsﬁmdumdcgm en application de la Convention
internationale pour Ja préveation et la répression du crime de &énocide du 9 décembre 1948 (Déposée par M. Foret et consorts), 16
octobre 1998. (Initial Proposal in the Sepate) (Available on the website of the Belgian Senate <www.senate.be>),

. ,? See Repart of the Justice Commission — Senats, supra note 3. Alse see Proposition de loi relative A la répression du crime de
génocide, en application de la Convention internationale pour la prévention et la répression du crime de génocide du 9 décembre 1948,
Amendements N*1 du Gouvernement & N° 2 de M. Erdman, 1 décembre 1998. (Amendments by the Goverament and by senator .
Erdman) (Available on the website af the Belgian Senate <www.senate bes),

** See Charbre des Représantants de Belgique, Projet de loi relatif A Ia répression des violtions graves du droit intcrnational
humapitaire, Projet transmis par le Sénat, 7 décembre 1998. (Proposal submirted by the Government in the Chamber) (Available on the
Website of the Belgian Chamber of Representatives <www.dekamer.be>), ‘

! See Chamabre des Représantants de Belgique, Projet de lof relatf A a répression des violations graves du droit international
humanitaire, Rapport fait au nom de la Commission de 1a Justice par M. J. Van Overberghe, 29 Janvier 1999. (Report of the Justics
Commission — Charmber) (Available on the website of the Belgian Chamber of Representatives <www.dekamer.be>).

" United Nations; Rome Stante of the International Criminal Court, 17 Tuly 1998, 37 LLM. 959 (1998).
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in the four Geneva Conventions of 1949 and their Additional Protocols I and IL."” However, contrary to the Geneva
law, the Belgian Act does not make a distinction between international and nen-international conflicts for the purpose
of defining grave breaches. In fact, pursuant to Articles 1/49, IU/50, /129 and TV/146 of the Geneva Conventions
and Article 85, § 1 of Additional Protocol I, the term “grave breaches” is only applicable to international armed
conflicts. The violations of humanitarian law in non-international armed conflicts (Additional Protccol IT) do not fall
within the ambit of the undertaking referred to in the above mentioned Articles. However, considering the number
of violations of international humanitarian law that are committed during non-international conflicts, the Belgian
legislator found it wise to extend the application of “grave breaches™ to violations of the laws of war committed during
internal conflicts.™ '

Any person who has committed one of the criminal offenses defined in the Act, falls within the application of the
present Act. The Act recognizes a universal competence for the Belgian courts to deal with grave breaches irrespective
of the place where the criminal offense has been committed, the nationality of the offender or the victim. This
universal competence is based on the above mentioned Axticles of the.Geneva Conventions and Additional Protocol
1 that are a reflection of the principle aut dedere aut judicare, obliging the High Contracting Parties to extradite or
to prosecute the offenders of grave breaches. Some senators also feared that the country could become a place of
refuge for the perpetrators of the Rwandan genocide if it did not enact legisiation that could also deal with cases no!
involving Belgian nationals.” Moreover, according to the Act, any person who contributed to the grave breach
through making such breaches possible or facilitating them, is put on the same level in terms of criminal responsibility
as the person who has committed the grave breach (Ast. 3). -

For the criminal offenses named in the Act, it enumerates the penalties (Art. 2) in accordance with the Articles of the
~ Geneva Conventions that allow the High Contracting Parties to decide the penalties on condition that the mechanisn

- of international criminal responsibility could be exercised'® and with Article 5 of the Genocide Convention whic!
" requires from the Contracting Parties "to enact, in accordance with their respective Constitutions, the necessar
legislation to give effect to the provisions of the present Convention and, in particular, to provide effective penaltie
for persons guilty of genocide.” Punished with the same penalties as the completed breaches, are.the order, th
proposal or offer, the incitement to commit, the participation, the failure to act and the atternpt to commit such grav
breach (Art. 4). Justifications such as political, military or national interest or necessity are explicitly excludec
Sirpilarly the claim to have acted on the order of ones government or a superior does not absolve the author of th
grave breach of his/her responsibility (Art. 5). Finally, the grave breaches are not subject to statatory limitations ¢
public prosecutions and penalties. ' -

By adopting the Act concerning the punishment of grave breaches of hqmanitariah law, the Belgian legislator wani
to place itself at the outpost of countries which have adapted their legislation to better fight the most odious crime
The resnlt is an Act that has become one of the most progressive of its kind. :

13 Geneva Conventions of 12 August 1948 (75 UN.T.S. 3) and their Additicnal Protocals I and I of 18 June 1977 (1 125
U.N.T.S. 609). ;

1 & Andrics, E. David, C. Van Den Wijngaert and J. Verhaegen, Commentaire de la loi du 16 juin 1993 relasive & la
répression des infractions graves au droit internarional humanitaire, 74 REVUE DE DROIT PENAL ET DE CRMINOLOGIE 1 121 (1594).

15 See Proposition de loi relative 2 la répression du crime de génocide, en application de 1a Convention international pour Ia
- prévention ct la répression du crime.de génocide du 9 décembre 1948, supranote 8, at 2-3, :

T 16 ‘a‘:ndn‘},s,l‘javid, Van Den Wijngaert & Verhacgen, supra note 14(&:'] 161, - = e
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BELGIUM

»

ACT CONCERNING THE PUNISHMENT OF GRAVE BREACHES OF INTERNATIONAL EUMANITARIAN LAW

The Act of 16 June 1993 concerning the punishment of grave breaches of the Geneva Conventions of 12 Aungust 1945 and
their Additional Protocals I and I of 18 Juze 1977 (Official Journal of 05.08.1993, at 17751-17755) '

As modified by the

Act of 10 February 1999 concerning the punishment of grave breaches of international humanitarian law (Official Journal of
23.03.1999, at 9286-9287) . ;

CHAPTERI
IGravcbn:achcs

Article 1, § 1. The crime of genocide defined below, commirted in peace time or in time of war, shall constitte 2 crime
under international law and be punishable in accordance with the provisions of the present Act. In accordance with the
Convention on the Prevention and Punishrment of the Crime of Genocide of © December 1948 - without prejudice to the
cdminal provisions applicable to other breaches committed out of negligence - genocide means any of the following acts,
committed with the intent to destroy in whole or in part, a national, ethnic, religious or racial group, as such:

1° killing members of the group; -
2° causing scﬁnns bodily or mental harm to members of the group;

3° delfberately inflicting on the group conditions of life calenlated to bring about its physical destruction ix shole ot in
part; . : - ‘

S 4° imposing measures intended to prevent bixths within the group;

5° forcibly transferring children of the group to another group.
§ 2. The crime against humanity defined below, committed in peace time or in time of war, shall constituta a crime under
inmrnadonallzwaﬂdbepun}shablchaecordmccv&:hmepmviﬁons of the present Act In accordance with the Statute of
the International Criminal Court, 2 crime against humanity means any of the following acts, committed as part of a
widespread or systematic attack directed against any civilian population, with knowledge of the attack: ‘

1° murder; ) > o e

2° extermination;

3° enslavement;

4° deportation or forcible cransfer ar popular;

5° imprisonment or other severe depdvarion of physical liberty in violation of fandamental rules of international law;

6° torture;

7° rape, sexual §favery, enforced prostittion, forced pregnancy, enforced sterilization, or any other form of sexual
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8° persecution against any identifiable group or collectivity or political, racial, national, ethnic, cultural, religious, gender
as defined in paragraph 3, or other grounds that are universally recognized as impermissible urder intemational law, in
connection with any act referred to in the Article. -

- §3.The grave breaches listed telow which cause injury or damage, by act or omissicn, to persons or objects protacted

by the Conventions signed at Geneva on 12 August 1949 and approved by the Act of 3 September 1952, and by Protccols
I and II additional to those Conventions adopted at Genevaon 8 June 1977 and approved by the Act of 16 April 1936,
shall - without prejudice to the criminal provisions applicable to other breaches of the Conventions referred to in the
present Act and without prejudice to criminal provisions applicable to breaches commined out of negligence - constmta
crimes under international law and be punishable in accordance with the provisions of the present Act:

1° willfol killing;
2° torture or cther inhuman treatment, including biological experiments;
3¢ willfully -causing great suffering or serious damage to physical integrity or health;

4° compelling a prisoner of war, a civilian person protected by the Convention relative to the Protection of Civilian
Persons in Time of War or a person protected in that samie respect by Protocols I and II additional to the interpational
Geneva Conventions of 12 August 1949 to serve in the forces of a hostile power or adverse party;

 5° depriving a prisorer of war, a civilian person protectzd by the Convention relative to the Protection of Civilian
Persons in Time of War or a person protected in that same respect by Protocols 1 and I addidonal to the intemational
Geneva Conventions of 12 August 1949 of the right to a regular and impartial trial in accordance with the contents of
thosa provisions; : . '

. 6° the nnlawful deportation, transfer or movement, or unlawful detention of a civilian person protected by the Convention
relative to the Protection of Civilian Persons in Time of War or of a person protected in that same respect by Protocols I
and T additional to the international Geneva Conventions of 12 August 1949;

7° hostage-taking;

8° extensive destruction and appropriation of property not justified by military necessity as permitted by intzrnational
law and carried out unlawfully and wantonly; :

9° acts and omissions not justified in law which are likely to endanger the physical or menta! health and integrity of .

" persons protected by one of the Conventions relative to the protection of wounded, sick and shipwiecked persons, in
‘particular any medical procedure which is not indicated by the state of heaith of such persons or not consistent with
generally accepted medical standards; ) ; ' :

10° other than whece justified under the conditions provided for in subparagraph 9°, acts which consist in carrying
out on persons referred to in subparagraph 9°, even with their consent, physical mutilations, medical or scientific
experiments or the removal of tissue or organs for wansplantation, except in the case of donations of blood for ansfusion
“or of skin for grafting, provided that such donations are voluntary, consentad to and intended for therapeutic purposes;

11° making {he civilian population or individual civilians the object of attack;

12° launching an indiscriminate attack affecting the civilian population or civilian objects in the knowledge that such
attack will canse loss of human life, injury to civilians or damage to civilian objects which would be excessive in relanon
to the concrete and direct military advantage anticipated, without prejudice to the criminal nature of the arack whose
harmful effects, even where proportionate to the military advantage anticipated, would be inconsistent with the
" principles of ifternational law derived from established custom, from the principles of humanity and from the dictates of
public conscience; ' T . : s
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13° lannching an amack against works or installations containing dangerous forces in the knowledge that such attack
will cause loss of human life, injury. to civilians or damage to civilian objects which would be excessive in relarion o
the concrete and direct military advantage anticipated, withour prejudice to the criminal narre of the attack whose
harmful effects, even where proportionats to the military advantage anticipated, would be inconsistent with the
prnciples of international law derived from established custom, from the principles of humanity and from the dictates of
public conscience; '

14° making non-defended localities or demilitarized zones the object of attack;
15° making a person the objett of attack in the knowledge that he/she is hors de combat;
16° the perfidious use of the distinctive =mb-l¢m of the i-cad'cross;

17° the transfer by the occupying power of parts of its own civilian population into the terrtory it cccupies, in the case
of an nternational armed  conflict, or by the occupying authority in the case of a non-international armed conflict; -

18° unjustifiable delay in the repatriation of prisoners of war or civilians;

19° indulging in practices of apartheid or other inhuman or degrading practices based on racial discrimination and
resulting in outrages upon personal dignity; T - -

the cultural or spiritual heritage of peoples and. to .which special protection has been given by special arrangement, where
there is no evidence of the adyerse party having violated the prohibition of using $nch objects in support of the military
effort, and where such objects are not located in the immediate proximity of military cbjectives. B

20° directing attacks against clearly recognized historic monuments, Works of art o places of worship which constitute

~The acts listed in subparagraphs 1% 12°, 13, 14°, 15°, and 16° shall be regarded as grave breaches within the

meaning of this Article where they bring abour death or cause serdous injury to. the physical integrity or health of one or
Iore persons. -

Art. 2. The criminal offenses enumerated in Article 1, first and second paragraph, and in Article 1, third paragraph, 1°, 2°
and 11° to 15°, shall be punishable by reclusion for life. : '

The criminal offenses enumerated in Article 1, third paragraph, 3° and 10¢, shall be punishable by penal reclnsion for twenty
to thirty years. They shall be punishable by penal reclusion for life where they result in the death of one or more persons.

The crimipal offense referred to in Asticle 1, third paragraph, 8°, shall be punishable by penal reclesion for fifteen to twenty
years. The same ériminal offense, as well as the criminal offense referred to in Article 1, third paragraph, 16°, shall be
punishable by penal réclusion for twenty to thirty years where they result in either an incurable illness, the total loss of the
use of an organ, or a serious mutilation. They shall be pumishable by peral reclusion for life where they result inihe death of
one Or more persons. ? : , : :

The criminal offenses enumerated in Article 1, third paragraph, 4° to 7° and 17°, shall be punishable by penal reclusion for
tzn to fifteen years. In the cases of aggravating circumstances sach as those provided for in the preceding paragraph, they
shall be punishable, depeading on the case, by penalties provided for in that paragraph. - :

The criminal offense emumerated in Article 1, third paragraph, 18° to 20° shall be punishable Ey penal reclusiqn for ten to
Biftesn years, subject to the application of more stringent penalties imposed for serious injury to personal dignity.

The criminal offense referred to fn Article 1, third paragraph, 9°, shall be punishable by penal reclusion for tea to fifteen

Years. It shall be punishable by penal reclusion for fifteen to twenty years where it has serious consequences for P“b!ic
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Art 3. Anyone who manufactures, holds or transports an instrument, device or cbject, or erects a constuction or
converts an existing conswuction in the  knowledge that the instument, device, object, construction or conversion is
intended to commit one of the breaches provided for in Article 1 or to facilitats the commissicn thereof, shall be punished

“ by the penalty provided for with respect o the breach that he/she has made possible or facilitated.

_Art. 4. The following shall be punishable by the penalty provided for completed breaches:

- am order, even where it is not carried cut, to commit one of the breaches listed in Article 1,
- 2 proposal or offer to commit such 2 breach and the acceptance of such proposal or offer,
- incitement to commit such a breach, even where it is not carried out, _

- participation, within the meaning of Articles 66 and 67 of the Penal Code, in such a breach, even where it is not carried
ou, '

. - failure to act to the extent available to them by persons who had knowledge of the orders given to commit such a breach

or of acts initiating the commission thereof and who were able to prevent or put an end to such a breach,
- any atteropt, within the meaning of Articles 51 to 53 of the Penal Code, to commit such a breach.

Art. 5, § 1. No political, military or national interest or necessity, even on grounds of reprisals, can Jusufy the breaches
provided for in Articles 1,3 and 4, without prejudice to the exceptions referred to in subparagrapbs 9°, 12° and 13° of
paragraph 3 of Article 1. . : :

§ 2. The fact that the defendant acted on the order of his/her government or a superior shall not absolve bim/ber from
responsibility where, in the prevailing circumstances, the order could clearly result in the commission of a crime of
genocide or of a crithe against humanity, as defined in the present Act, ora grave breach of the Geneva Conventions of 12
Aungust 1949 and their Additional Protocol I of 8 June 1977. : :

§ 3. The immumity attributed to the official capacity of a persen, does not prevent the application of the prcscﬁt Act.

Axt. 6. Without prejudice to Articles 4 and 8 of the present Act, all the provisions contained in Book I of the Penal
Code shall, with the exception of Article 70, be applicable to the breaches provided for in the present Act. -

. CHAPTER T’ ;
Compet=nce, applicable procedure and the execution of sentences

Art. 7. The Belgian courts shall be competent to deal with breaches provided for in the present Act, irrespective of where
such breaches have been commitred. : : : .

}' -
-

In mpcct of breaches commitred abroad by a Belgian national agaiust a foreigner, no ﬁlmg of complaint by the

foreigner or his family or official notice by the authority of the country in which the breach was committed shall be
required. '

Are. 8. Article 21 of the Introductory Part of the Code of Penal Procedure and Article 91 of the Penal Code, relativet

. the stamtory limitation of public prosecutions and penalties, shall not be applicable to the breaches listed in Article 1 of the

present Act,

" Art. 9. § 1. Subject to Articles 99 to 108 of the Geneva Convention relative to the Treatment of Prisoners of War of 12

August 1949 and Article 75 of Additional Protocol I of 8 June 1977, the breaches provided for in the present Act sha

- when Belgium is in .a state of war, fall under the competence of military courts.
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§ 2. Where a breach falling under the competence of an ordinary court is related to one ‘which, pursuant to paragraph 1
above, falls under the competence of 2 military court, both breaches sbail be tried by the military court, )

§ 3. Where 2 breach provided for in the present Act falls under the competence of a military court, public
prosecution shall be instituted through a summons issued by the Public Prosecuter’s Office for the accused to appear before
tbeu:inlccqrtorﬂnuugh a complaint filed by any person claiming to have suffered injury as a result of the breach and
bringing a suit for damages before the president of the judicial commission at the Conseil de Guerre [Court Martial]
under the conditions provided for in Article 66 of the Code of Criminal Investigation,

In the lauer case, the decision not 1o prosecute may be taken only by the Court Martial composad solely of a civilian
member assisted by a clerk, or by the Military Court composed solely of ifs president and two of its wilitary members
with the rank of major, assisted by a cleck, without prejudice to the application of Articles 111 to 113, 140 and 147 of
the Military Code of Penal Procedure. Such a decision shall be given, whén the submissions of the public prosecutor's
officz have been heard, only under conditions such as those provided for in Armicle 128 of the Code of Criminal

Pa}'thecostsincmcdbytthmand:hcacmd._

- Investigation ar where public prosecation is not admissible: it shall also order the party bringing the action for damages to

§ 4. The procedure for refering a case to corps disciplinary authorities as provided for in Article 24 § 1 of the Military Code
of Penal Procedure shall at no time be applicable to breaches provided for in the present Act. ]

* k%



ACT ON THE PRIVILEGES AND IMMUNITIES OF
INTERNATIONAL CONFERENCES AND SPECIAL MISSIONS

Epacted in Helsinki on 15 June 1973 (572/73*) and amended on 20
December 1991 (1649/917)

Section I

This Act shall apply to intergovernmental conferences organized in
Finland at the invitation or with the conscnt of the Government of Finland,
to delegations of foreign States attending such conferences as well as to
special missions Of fOreign Statcs sent here with the consent of the
Government of Finland and with functions Eniﬁiiﬂ? agreed upon by the
Tespective States.

“The provisions of this Act, applicable to conferences, shall similarly
apply to intergovernmental ncgotiations for the arrangement of such

conferences and to sectetariats and other bodies appointed to be responsible
for functions related therewith. (1649/91)

Section 2 (1649/91)

For the purposes of this Act:
1) The "head of a delegation or a special mission” is the person
appointed Ly the sending State with the duty of acting in that capacity,

2) The "members of a delegation” arz the head of the delegation, the
conference representatives, the abservers and the members of the staff,

3) A "conference representative” is a member of a delegation appointed
by the scnding State to represent that State at the conference,

4) An "observer” is a person appointed by the sending State to follow the
work of the conference,

5) The "members of a special mission” arc the head of the mission and
the members of the staff,
" 6) The "members of the staff" are members of the delegation or the
special mission who have diplomatic status or who' pcrfOrm administrative
os-techmical functions,

7) The “members of the conference secretariat" arc persons cmploycd in
the administrative and technical service of the conference,

8) The "members of the service staff” are persons in the domestic service
of the delegation or the special mission,

9) The "private scrvants” are persons cmployed in the private domestic
scrvice of thc members of the delegation or the special mission,

10) The "conference premises”, irrespective of ownership, are the
buildings and any part thercof as well as'areas in their close vicinity used
for the purposes of the conference,

. 11) The "premises of the dclegation or special mission,” irrespective of
ownership, arc the buildings and any part thereof as well as arcas in their

—
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close vicinity used for the purposes of the delegation or the special mission,
12) The "private rcsidence of a member of the delegation dr the special

mission", irrespective of ownership, is the building, apartment, part thereof,
or any other room used for the private accomodation of the
aforc-mentioncd persons.

Section 3

Subject to the provisions of section 4, the conference premises and any
documents or other property therein shall for the duration of the conference
be inviolable. '

The above provisions on conference premises shall, similarly, apply to
premises reserved for negotiations and functions referred to in section 1,
paragraph 2.

Section 4

_ The policc and other appropriate authoritics shall be responsible for the
inviolability of the conference premises and the security of persons therein
as well as“for maintaining order as agreed upon with the heads of the
conference in each casc or whenever there is a special rcason for so doing.

The authorities may, where appropriate, restrict the entry into and
movement within the area and immediate vicinity of the conference
premises of persons or vehicles lacking the required permit.

Section §

The head of a foreign Staté, the head of the Government, the Minister for

Foreign Affairs and other persons of high rauk, in the capacity of head or
member of a delegation or special mission shall, in addition to what is
provided in this Act, enjoy all the privileges and immunitics accorded such
person by international law and custom. : :

Section 6

The premises of the delegation or special mission as well any property
therein shall be inviolable. The autborities shall not cutcr the said premiscs
except with the copsent of the head of the delegation orthe special mission.
Such consent is not required in case of fire or other comparable emergency.

“The archives and documents of the delegation or the special mission shall
be inviolable wherever located.

The premises of the delegation or special mission, their property and
vehicles, imespective of ownership, shall be immune from search,
requisition, attachment and other execution measures.

T P b e
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Section 7

The scnding Statc 15, as shall be specificd in decree, exempt from
national or muaicipal taxes in respect of the premises and property of the
delegation or special mission. The same exemption shall apply to all ducs
other than such as are charged for specific services related to the said
premiscs and property. This exemption docs not apply to taxes or dues
payable under Finnish law by persons who have undertaken legal
transactions with the delegation or the special mission.

The sending State shall also be exempt from customs duties and import

tax and related charges in respect of articles intended for the official use of
the delegation or the special mission. '

Section 8

The delegation or special mission shall have the same right as diplomatic
missions in Finland to send and receive information and messages and, for

_ this purpose, cmploy all appropriate means, including couriers and messages

in code or cipher.

The delégation or special mission shall have the right to usc a wireless

transmitter tnly with the consent of the Ministry of Transport and
Communpications.

Section 9

The person of members of the delegation or the special mission and of
their family members shall be mviolable.
~The private accomodation and property of the above persons shall enjoy

the same jnviolability as the premises and property of the delegation or
special mission.

Section 10

The members of the delegation or the special mission shall enjoy the
same immunity from criminal, civil and administrative jurisdiction and
executive power as the members of diplomatic missions in Finland, utiless
this jmmunity has been waived in due order.

_The immunitics referred to in paragraph I above include the right to
refrain from giving evidencc as a witness.

The members of the conference seerctariat and service staff who are not
nationals of or permanently resident in Finlaud shall enjoy the immunities
referred to in paragraph 1 in respect of acts performed in the course of their
dutics.

Where Finland and a foreign State have concluded an agrecment on

cestricting the immunitics referred to in this section, such agreement shall
be applicable. (1649/91)
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- Section 11 -

Mcmbers of the delegation or the special mission and their family

" members shall be exempt from social sccurity obligations applicable in

Finland in respect of service for the sending State. The same shall apply to
members of the service staff and private servants who are not nationals of
or permanently resident in Finland, provided that they are subject to social

“security legislation of the sending State or a third State.

The provisions of paragraph 1 above shall be without prejudice to any
social security agreement concluded between Finland and a foreign State
and shall not preclude the conclusion of such agreements in the future.
(1649/91) ",

A decree may be issued 1o the effect that in special cases the members of
a conference secretariat who are not nationals of or permanently resident in
Finland shall not be subject to Finnish laws governing social security and
conditions of employment. (1649/91)

r . Section 12 (1649/91)

Membiss of the delegation or the special mission, who are not nationals
of or permanently resident in Finland immediately prior to their first entry
in Finland in this capacity, shall be exempt from all pational or municipal
taxes and dues in the same manner as members of the Sfaff Of diplomatc
missions in Finland.

The members of a confercnce sceretariat and service staff as well as
private servants who arc not nationals of or permanently resident in Finland
immediately prior to concluding the contract of emloyment, shall be cxempt

from national and municipal taxes in respect of income earned in that
capacity. : '

Section 13 (1649/91)

Members of the delegation or the special mission, their family members
and members of the conference secretariat, who are not nationals of or

permanently resident in Finland, shall be exempt from all public service and
other obligations.

i Section 14

Members of the delegation or the special mission and their family
members shall be exempt from all customs duties and all import taxes and
charges in the same mamner as members of diplomatic missions in Finland.

Similarly, persons referred to in paragraph 1 above as well as their
personal baggage shall be exempt from customs inspection.

Members of the conference secretariat, who arc not nationals of or
permanently resident in Finland immediatcly prior t0 concluding the
contract of employment, may, at the time of assuming charge of their
duties, import any goods intended for their personal use exempt from
customs dutics, import tax or related charges, provided that the goods are




not sold or-otherwise transferred to any other person in Finland.
Section 15

Members of the delegation or the special mission, who are pationals of or
permanently resident in Finland, shall epjoy the privileges and immunitics
referred to in sections 9 to 11, 13 and 14, exclusively in respect of acts
performed in the exercisc of their official duties.

Family members of the members of the delegation or the speeial mission
shall enjoy the privileges and immunitics referred to in sections 9 to 14
oply if they arc not nationals of or permanently resident in Finland.

Section 16

~The commencement and termination of the privileges and immunities
referred to in this Act shall be subject o the same provisions as those

governing the privileges and immunities of the mcmbcrs of diplomatic
nussions in Finland.

- -

g Section 17
The appropriate state and municipal authorities shall be responsible for .
ensuring compliance with rules and rcgulations relative to the privileges and
immunitics referred to in this Act and any prowsmn issued by virtue
thereof.
The authorities shall in particular ensure that persops entitled to these
benefits are protected and that their sojowrn and activitics here are promoted

and facjlitated by all appropriate means and that their treatment otherwise is
compatible with their status.

Section 18

- ‘Whosoever impedes or otherwise dchbcratcly obstructs enjoyment of the
privileges or immunities referred o in this Act, shall be sentenced to a finc
or imprisonment of no more than two years, unless a more Severe
pumishment is provided elswhere in the law.

- Section 19
The application of the provisions of this Act may be extended by decrec
to include delegations and members of delagations of intergorvernmental
orgaunizations.
Section 20

More detajled provisions on thc enforccment or application of this Act
may be issucd, as appropriate, by decree.




“This Act shall enter into force on 1 Tuly 1973

(Implementing provision for the amendments of 20 December 1991: This
Act shall cnter into force on 1 January 1992)

* The figures in brackets refer to the numbering of the Statutes of
Finland where the official Finnish and Swedish texts are published.
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Suite & votre demande ‘de renseignements par COREU BRU/0213/01, en vue de a

revnion qui aura lieu le 5 juillet & Bruxelles sur la question de l'immunité des Chefs

#

d'Etat, je vous fais parvenir par la présente les commentaires suivants.

‘1. La question de I'i'mmunité n'est traitée dans lz 1égislation espagnole que dans l'article
21 de la Loi du Pouvoir Judiciaire (Z. 0. 6/1985, de ! de julio, del Poder Judicial), dont
le texte fait référence aux "cas d'immunité de juridiction et d'exécution établis par les
normes de Droit International Publique”, en tant qu'exception aux régles de juridiction
des tribunaux espagnols. Cette mention se compléte avec I'article 23, relatif  la juridiction
pénale, dont la phrasc finale du premier paragraphe établit, en tant qu'exception, “les cas
‘prévus dans les traités internationaux auxquels I'Espagne soit part”. Je vous envoie ci-
joint copie desdits articles en espagnol (Annexe 1).

2. Quant i la pratique judiciaire, les cas les plus significatifs ont été les suivants:

- Cas Pinochet; Veuillez trouver cijoint un extrait de la décision de I'Audiencia Nacional

- (Annexe 2) qui répond 2 un recours du Procureur qui soulevait, entre autes, la question

de I'immunité du Sénateur Pinochet, La thése de I'immunité est rejetée para I'Audiencia
sur les bases suivantes: ,

* Immunité des sénateurs: inapplicable en Espagne car M. Pinochet n'avait pasla
condition de Sénateur selon la loi espagnole, '




* Immunité diplomatique: inapplicable car il n'avait ni la condition d'agent
diplomatique d'aprés la Convention de Vienne de 1961, ni celle de membre d'une mission
spéciale d'aprés la Convention de New York de 1969.

. * Immunité du Chef d'Etat: non seulement I'Audiencia trouvait que I'immunité
de juridiction était un concept incompatible avec la Convetion de Génocide, mais aussi
qu'il n'était plus applicable 2 M. Pinochet en sa condition d'ex-Chef d'Etat.

Cependant, ces questions sur I'immunité de M. Pinochet n'onc été traitées qu'a titre
incidental par I'Audiencia Nacional dans sa réponse 4 un des nombreux recours interposés
para le Procureur, et elles n'ont plus été soulevées lors de 1a décision finale de celle-la sur
le cas. L 3

= Cas Fidel Castro: Faisant référence aux articles précités de la Loi du Pouvoir Judiciaire,
ainsi qua la rédaction de la loi qui l'avait précédée (LOPJ de 1870, dont L'article 334
consacrait expréssement I'immunité des Chefs d'Etat), I'Audiencia Nacional {décision du
4 mars 1999) conclut que I'immunité des Chefs d'Etat est basée dans la coutime
internationale, et que par conséquant, “si 'Espagne reconnait la souveraineté du peuple
cubain et maintient avec ledit pays des relations diplomatiques, la juridiction pénale
espagnole ne saurait s'attribuer la connaissance des faits, supposément délictifs (qu'ils
soient ou pas génocide, terrorisme et tortures (...)), dans la mesure o) I'un des inculpés
est S.E.M. F.C.R., qui représente, vis-3-vis de I'Espagne, la souveraineté du peuple
cubain” (Annexe 3).

. T e de ] ; (Co-Prince d'Andoarre): I'Audiencia Nacional, par
décision du 25 avril 1991 (Annexe 4), 2 confirmé une décision antérieure par laquelle une
querelle présentée contre le Co-Prince avait été rejetée car il "jouissait des privileges et
immunités que le Droit international accorde aux Chefs d'Etat étrangers”.

=Cas du Roi Hassan II du Maroc et du Président Obieng de Guinée Equatoriale: En
1998, le Juge de l'Audiencia Nacional, M, Garzén, a rejeté deux demandes introduites
contre le Roi du Maroc et le Président Obieng, dans les deux cas par. génocide et
terrorisme, estimant qu'ils étaient protégés par l'immunité que le Droit international
accorde aux Chefs d'Etat. - é

Je suis désolé d'excuser ma présence a la réunion du 5 juillet & Bruxelles, od je me
ferai représenter par ma collaboratrice Mme. Cristina FRAILE, qui sera ravie de partager
avec nos partenaires des explications supplémentaires aux textes cités.

Dans T'espoir que ces renseignements vous soient utiles, je vous prie d'accepter,
Monsieur Detavernier, l'assurance de ma considération distinguée. :




B.O0.Aranzadi Legislacidn

LIBRO I )
DE LA EXTENSION Y LIMITES DE LA JURISDICCION Y DE LA PLANTA Y ORGANIZACION DE LOS
JUZGADOS Y TRIBUNALES
TITULO I
De la extansién y limitas de la jurisdiceién

Articulo 21. 1. Los Juzgados y Tribunales espafioles corocerén de los juicios que se
susciren en territoric espafiol entre espafioles, entre extranjercs. y entre espafioles y
extranjeros con arreglo & lo establecido en l1la presente Ley y en loz tratades y
convenios internacionales en los que Espafia sea parte.
2. Se exceptian losz supuestos de inmunidad de jurisdiccidn y de ejecucidn estableci-
dos por las normas del Derecho Intsrnacional Pdblico. '

. .

@ Editorial Aranzadi S.A.
B.D.Aranzadi Legislacidn

« Articulo 23. .1. En el oxden penal corrasponderd a la jurisdiccién espafiola =l cono-
cimiento de las causas por deliteos y faltas cometidoes en territorio espaiial o come-
tidos a borde de bugues o deronaves -espafioles, sin perjuicilo de lo previsto en 1los
tratados internacionalss en los que Espafia sea parte. . :
2. ‘A=imisma, conocerd .de los hechaos prevlstos en .las leyes penales espafiolas come

-
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interpretar que el derecho local es compatible con reglas aplicables del Derecho
Internacional, es perfectamente posible que interpreten que el Acta de Inmunidad
de Estado es compatible con el Derecho Penal Internacional contempordneo, tanto
el tradicional como el convencional, y llegar a la conclusién de que el Acta no
protege a ex-Jefes de Estado acusados de crimenes contra la humanidad y de
crimenes igual de graves bajo el Derecho Internacional. No es una respuesta
adecuada a lo anterior argumentar que dicha interpretacion someteria a todos los.
ex-Jefes de Estado, incluyendo a la Reina, a la jurisdiccion penal fuera de sus
propios pafses. Iaverdadmp:eocupwénenesto claro ests, es que los ex-Jefes
de Estado podrian verse sujetos a acusaciones fabricadas dé imputaciones falsas.
Hay una gran variedad de otros métodos juridicos intemacionales y diplométicos
- para enfrentarse a estos casos si llegaran a ocurrir. El hecho de que los trnbunales
britinicos no levanten la inmumidad de un ex-Jefe de Estado por graves
-vialaciones al Derecho Pcnalmtmmmmalmnpocowedelmpcdquuempa;s
deshonesto pueda lévantar falsas acusaciones ¢ontra un ex-Jefe de Estado. La idea
de que el querellado, Sr. Pinochiet Ugarte, piieda disfrutar de inmunidad de Jefe de
Estado en el Reino Unido para prevenir que la negacién de dicha inmunidad
pudiera sentar precedentes que Iuego fueran utilizados de manera tramposa en’
otras partes, es dificil de aceptar a la luz del obviamente mayor y mas fuerte
mterésqueueneGmnBretaﬂamcmnbaurlosmenescomlahmdady

B otros graves cnmenes comparables bajo el Derecho Intemamonal.

-7)Fmalmenm,hayquesutn'ayarquealaphcar1adocmnadelainmmﬁdad
de Jefe de Estado a ex-Jefes de Estado, se puede y debe hacer una distincién entre

_JuzgarenGmnBzetzﬁaaunex-JefedeEstadoymdxmloampaisque

aparentemente nenejunsdxccxonpamngarlo como en ¢l caso de Espafia sobre el
" Sr. Pinochet. En este caso, al no extraditarlo, Gran Bretada frustraria los legitimos
mtmscsdcpoﬁucasguhmamsntaleschspaﬂaanuzgaraPmmhet, debido a
_que la politica publica del Reino Unido se cpone a que se juzgue en el reino Unido
acx—JefesdeEsladomclusosestanacusadosdsgmvesmcsbmoelecho
- Internacional. De hacerlo asi, los Tribunales'del Reino Usiido estarian imponiendo

:suspmmaspnﬂncasaEspanamlmcasnenelqnelosmtmsesdeBpaﬁason
‘{~ * mayores y se han emunciado con mayor claridad y, por lo tanto, tienen derecho 2
prevalecer. la s:tuacxén seria distinta si los fribunales britdnicos simplemente

' mantuvieran que, en ausengia de leglslamén local especifica, los ex-Jefes de
Estado no pueden ser juzgados en el reino Unido. por actos criminales, hayan

_ vxoladu p1io el Derecho Internacional. Este criterio no entraria en conflicto con las *

a3 gubernamentales de ningin Estado extranjero. Més ain,-al decidir si

AR '__onoamex-JefedeEstadoasupropmpmsoalmtmmn el Reino

jene.u 0 pr!mafame que justifique la exu'adlcién por los cximenes imputados

sl el pais sohcuante protegeria completamente los derechos fundamentales dea

he: _' oj, Lar detencmn, necesaria solamente para el propésito de efectuar la
! 75
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respetadas como un aspecto habitual y tradicional del Derecho Internacional.
Dicha inmunidad diplomatica subsiste para actos oficiales incluso después de que
la misién diplomdtica haya terminado con el objeto de dar al diplomatico toda Ja
libertad para actuar en beneficio de los intereses de su pais.

| - . b) La inmunidad soberana, que no es obligatoria en el Derecho
* Internacional pero que se otorga como cortesia internacional reciproca, ha sido
establecida para impedir que los gobiemos extranjeros y sus propiedades sean -
sujetos a la jurisdiccion de tribunales de otros paises. Antafio absoluta, esta
immunidad se ha visto restringida cada vez mas en la mayor parte de las naciones y
se refiere solamente a actos oficiales de naturaleza piblica, para distinguirlos de
los de naturaleza privada. - o . '

La inmunidad soberana puede ﬁo_ap!icarsa e:q::ma o implicitamente.

- 'c)lainmunidad-sobmasecomplmnemaconlaasi'llamada,.
doctrina de Acto de Estado, tampoco considerada obligatoria por el Derecho
‘ IntamadonaLperommnocidacomutmammmdecomsIa,quemmﬁmeqmlos
tribunales de un pais no juzgarin los actos de Estado (actos de gobiemo) de un
Estado extranjéro qué hayan sido llevados a cabo completamente en dicho Estado.
Cabe hacer notar aqui que mmchas autoridades de tribumales locales de varios
. paises mantienen hoy en dia que los actos dé Estados extranjeros que representgn
~ uma clara violacién del Derecho Intemacional no tienen derecho a la profeccion de
la doctrina del Acto de Estado, entre otras razomes porque la comunidad
internacional no tiéne ningtn interés en proteger Actos de Estado extranjeros que
violen claramente Ias leyes internacionales (Véase el nada ambiguo dictamen
- ‘sobre este punto hecho por la Suprema Corte de los Estados Unidos en el famoso
caso "Sabbating"). - - . S - - )

-d) La inmunidad de Jefe de Estado, que en el pasado estaba muy
. vinculada a [a inmunidad soberana O Qcuando el soberano era el Estado00O -
actualmente solo ést parcialmente relacionada con la inmunidad soberana en su
estricto sentido técnico. Es indiscutible que los Jefes de Estado en funciones gozan
de esta inmunidad por Ia misma razén que el Estado extranjero goza de inmunidad
soberana para actos de gobiemo de naturaleza no privada. La situacién es muy -
distinta, sin embargo, con respecto a ex-Jefes «de Estado. El Derecho Intemacional
' 123 3/ su proteccion, y por los mismos principios aplicables a la doétrina del
A stado, que no'se extiende a los crimenes bajo el Derecho Intermiacional.
FGatey gentido, todo el Derecho- Penal Intemacional moderno rechaza, sea
. Zexpresdijente o implicita pero claramente, las defensas basadas en doctrinas de
A:g}fsycninmunidadesdelefes.delistadoosimﬂares. : "
r0)] s . ;
: ;Q%do que los tribunales britinicos tienen wna larga tradicién de
S 74 .
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Sino hubieran existido tales reservas o denuncia, no seria verdad, por tanto, que Ia
Convencién no haya tenido efecto, siquiera parcial, en el Reino Unido hasta el
Genocide Act de 1969, ni tendria el menor valor que esta ley interna no haya
incorporado el articulo 4 de la Convencidn, referido a la ausencia de inmunidades
frente al genocidio, | - :

El Reino Unido al ratificar el Convenio de Prenvencién y Castigo de
Delitos Contra Personas Internacionalmente Protegidas de 1973, la Republica de
Burundi formulé una reserva a Ia reserva haciendo constar que Ia perseguibilidad
de tales-crimenes era un elemento esencial del Convenio y que por ello no podia
considerarse parte del mismo a Burundi mientras no retirara la reserva. Nétese que
en autos existen varias personas que debian gozar-de esa proteccion y fueron

. asesinadas. :

Par 1dltimo, cuando Filipinas hizo reserva el articulo 4 del Convenio sobre
Genocidio , ¢l que establece ]a obligacién de castigar por ese delito incluso a los
gobernates. Gran Bretaiia objetd 1a reserva filipina.

Para agotar las posibilidades sobre la cuestién de si el querellado Sr
Pinochet Ugarte tiene 0 no derecho a la innmmidad como Jefe de Estado, que
mmpida su extradicién a Espafia desde Reino Unido; es preciso  hacer algunas
consideraciones mas: S : -

1) El Sr. Pinochet se convirtid en Jefe de Estado al derrocar por la fuerza a
.un gobiemo democriticaments elegido; .

-~ 2) Los 'crﬁnene; que sc le imputan son crimenes contemplados en el
-’a") Cuando fueron cometidos estos crimenes tamblén violaron las legislacion

: -~ - 4) Si bien un Estado tiene el poder de otorgar ammistias por crimenes
., . cometidos en su territorio 6 sujetos a su jurisdiccién, dichas amnistias no protegen

" a quicn cometio los actos amnistiados de responsabilidad penal ante el Derecho
Internacional st los actos constitayen crimenes bajo el Derecho Internacional.

3) Al interpretar el Acta de Inmunidad de Estado de 1978. -aplicable en
Reino Unido- inmunidades y privilegios a Jefes de Estado en su “calidad de
funcionarios piblicos", no se deben perder de vista los criterios que justifican el -
otorgamiento de dichas inmunidades. Aunque el Acta habla conjuntamente: de Ia
inmyfiidad diplomatica, la inmunidad soberana y la inmynidad de Jefe de Estado,
fitenps juridicos para cada una de estas inmunidades no son los mismos.

%) a) Las inmusidades diplomticas se consideran mecesarias para

tif - rélaciones diplomaticas sin dificultades entre Estados y deben ser
)] s 73
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V. DERECHO PENAL INTERNACIONAL

1. Competencia judicial internacional en el orden penal

1999-99-Pr

INMUNIDAD DE JURISDICCION ~Inmunidad de Jurisdiccion e inmuni ﬂad de ejeq‘,‘
cion~Inmunidad de jurisdiccidn de los Jefes de Estados extranjeros en el orden penal,

Preceptos aplicados: artculos 14 y 53.3 CE, articulo 17 LECr y articulos 21 y 23 LOP],
El recurso de apelacidn es inicia con una referencia al Fundamenio $€plimo del ayry’
recurrido, y expresa su conformidad con el criterio del instructor de no apreciar inmunidag
de jurisdiccidn respecto del querellado Excmo. Sr. ¥.C.R., pese @ 50 condicion de Pres ente
del Consejo de Estado de la republica de Cuba, rechazando ast la opinicn del Ministerio Fis
cal, cuyo informe postulaba que, atribuyendo la querella supuestos hechos delictivos al prip.
*Cipal querellado, Excmo. Sr. D. F.C.R., cuando asumia la Jefarura del Estado de Cuba, condi..
cidn que sigue ostentando en la actualidad, goza del principio de inmunidad in parem non
habet impenium-réconocido en la legislacién espariola en el artfculo 21,1 LOPJ, por remisisn
a-las normas internacionales en la mareria. -
. En el auto recurrido, como se ha dicho, se prescinde de este motivo o causa de oposicisn
¢ la admision a trdmite de la querella, y en el auto se¢ opta por abundar en el tema de la ine-
xistencia de los delitos de genocidio, terrorismo y torturas, en atencidn a la propia desCrip-
cidn fhctica que se contiéne en la querella.

El| entiende que un orden ldgico exige examinar en primer #érmino s5i concurre o n

e junsdiccidn, pues lo que debe hacer 1odo érganc jurisdiccional es determi-
nar, ante todo, si tieng atribuida jurisdiccidn, y en su caso competencia, sobre la cuestion que
le plantea la parte pararesolver, y sélo-en caso afirmativo es cuando podrd satisfacer, positi-
va o negativamente la pretension deducida. . o
Obvio es indicar que, trayendo de nuevo a esta alzada el 1ema de la inmunidad de juris-
diccidn, en nada se vulnera el principio de la prohibicidn de reforma peyorativa, al no poder |
“quedar consentide y firme, por el hecho de no ser objeto del recurso, u presupuesto esencial
para lg actividud jurisdiccional, como es si la AN, en concreto el Juzgado Central de Instruc-
ciény la Sala de lo Penal, tiene a no atribuida jurisdiccién para el conocimiento de los hechos
objelo de la querella, cuestion que se identifica con la de si la jurisdiccion penal espariala 5
. puede enjuiciar, en el sentido@implio de iniciar un procedimiento judicial penal, al Jefe de . .5
Estado de un pais que mantiene relaciones diplomdticas con Esparia.
En el Fundamento séptimo del auta recurrido el Instructor parte de la Sentencia TC
-107/1992, de 1 de julio, y de su lectura obiiene la consideracidn de que, gn base a dicha sen-
tencia, la inmunidad.de ejecucion de los Estados Extranjeroxes limitada, y no absoluta.
En el replanteamiento que hacemos del iema se ha de parrir. de las siguientes premisas:
a) No debe.confundirse la inmunidad de jurisdiccién con la inmunic jecucion. A
esta altima es a lo que se refiere la Sentencia TC 10771992 y ademds en referencia a la juris-
diccién laboral. Por tanto decir que la inmunidad de ejecucion es limitada cuando se trara de
-Estados extranjeros en la esfera laboral, debe acepfarse, pero nada tiene que ver con el pro-
bléma de la inmunidad de jurisdiccidn, en materia penal, respecto de un Jefe de Estado

‘extranjero por héchos  supuestamente-delictivos. y A
b) Ciertamente la meritada sentencia del TC se refiere iambién a la inmunidad de juris-
diccion,-pero lo hace obiter dicta, marcando la diferencia con la inmunidad de ejecucién,
para después resolver el tema concreto que se plantea, en el recurso de amparo, con exclusi-
va referencia a la inmunidad de ejecucion en materia social. o ;

En consecuencia entendemos que la motivacion del Fundamento séptimo del auto recurrida
es errénea, y ha quedado sin respuesia &1 motive de oposicion del Mintsierio Fiscal a la admis

RED.I. vol LI{1999) 2.
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‘ o decidir si la jurisdiccion penal espanola
2 puede conocer de unos hechos supuestamente delictivos, y ello con cardeter previo al pronuncia-
% miento de si los mismos estdn incluidos en el principio de MEVMM-
234 a ara ios delitos de genocidio, terrorismo y en el Convenio sobre epre-

' delitos a que hace referencia’el artfeulo 23 LOPJ, viniendo dada la atribucién por el juego del
© principio de territorialidad, fundamentalmente, Y por el principio de personalidad, real o de pro-
teccidn y de universalidad, recogido cada uno de ellos en los cuatro apartados del citado articu-
lo 23. En la Sentencia de la Sala Segunda del TS de fecha ] de junio de 1987 se establece_«si

embargg la ternitonalidad antedie ama por cuerpos legales entales, asi como f
CONSECUIIVO principio den igua de todos ante Ia Tey, consagrado en el articulo , ltenen

IMPOTTIIUES ex ngs, und¥de Uerecho piiblico interno, otras generadas en la naruraleza del
i - dCio y, nie, las restantes, fundadas en normas de Derecho pablico externo o interacional,

v"" lo que en cuanto a estas dltimas excepciones se refleja en el articulo e la antigua J de
. /1870, donde se preceprias. Exceptiase de lo ordenado en el articulo anterior los Principes o

o Jefes de otros Estados, los Embajadores, los Ministros plenipotenciarios y los Ministros residen-
tes, los Encargados de negocios y los extranjeros empleados de planta en las legaciones, los cua-
¢s, cuando delinquieren, serdn puestos a disposicion de sis gobiemnos respectivos. -

No hay duda por ranto dada la expresa mencién a Presidentes o Jefes de otros Estados de

. dicho articulo 334 de'la LOPJ de 1870, que hasta la entrada en vigor de la LOPJ de ] de julio
de 1985, la inmunidad de Jurisdiccion del Jefe de Estado exiranjere era una realided insosla-

€ porim ai,

En la siniacion actual hay que partir del par. 2. del articulo 21 LOPJ vigente, Cuyo pre-
cepro dispone, «se exceptian los supuestos de inmunidad ge lccion y ejecucion estable-
cidos en las normas de Derecha internacional publicos, lo que debe completarse con el inciso
Final detarticiilo 23 TOPT, gz dice a5t wSin perjuicio de lo previsto en los Tratados interna-
cionales en que Espania sea parte». , & Sl

Conviene volver a lu Sentencia TC 107/1992 de ] de julio pues, como se ha dicho antes,
contiene una referencia obTer et @ 1a tnrunidad de Junsdiccion, a efecios de hallar el hilo
conductor sobre el tema que se plantea, i - _

- En el Fundamento juridico cuarto se senala, «dado que le inmunidad de jurisdiccidn no
forma parte de los problemas Planteados en el presente recurso de amparo, baste decir al respec-
fo que, desde la tradicional regla ubsoluta de la inmunidad deé jurisdiccidn, fundada en la igual

regla relariva de inmunidad, que habilita a los Tribunales nacionales a ejercer jurisdiceicn res.-
.pecto de aquellos actos del Estado extranjero que no ‘hayan sido realizados en virtud del imperip,
' §Ino con sujecitn a las reglas ordinayias dél trdfico privado. La distincidn entre actos jvre impe-
-Tium y actos iure gestionis, por compleja que pueda ser su concrecién en casos-concretos y por
diverso que sea su dc.rarro!f: en la prdctica de los Estados y en-las codificaciones internaciona-

“ - les, se ha abierro paso como norma intemacional general, Y ello sin penjuicio de que en el orde-

namiento internacional subsistan otro fipo de inmunidades de cardcter absoluto o cuasi absolwto,
como son las del personal diplomdrico Y consular o la inviolabilidad de las sedes de los locales

. diplomdticos y consulares con sus bienes. Conviene sefialar en este punto que lag inmunidades .

del Estado exiranjero'y otro fipo de inmunidudes de Derecho internacional (en especial.'las

e

diplomdticas y consulares) no deben ser. confundidas o identificadas, sin perjuicio de que en cier-
tos supuestos ambos tipos de inmunidadés puedan so laparse, lo cierto es que se trata de institu-
ciones diferentes y resulta errdneo que la remision que el aniculo 21.2 LOPJ, hace’a las normas

. tnternacionales se.concrete sin mds en las Convenciones de Viena sobre relaciones coisula res,
Cuando se estd en presencia de supuestos de. inmunidad del Estado extranjero y sus drganoss,

B «Estas directrices aplicadas al caso de autos, permite afirmar la existencia de una inmu-

nidad, .o si se quiere de-exencién Jurisdiccional, segiin orra terminologia a la que se muestra

i REDL, val, 11(1999), 2




guiy relaciones ar%fomancas. la jurisdicCion penal espanola np pueds atribuirse el cono-
- Cuniento de los hechos, supuestamente delictivos (sean o no enocidin, terrorismg y torfuras
Ios del ] 1 lie uno d ;as qugrellados es el ﬁ 3

" ¥ se desestima el recuirso, y ello aun cuando figuren en la querelta otros querellados que indu-
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cional, esta ulnima relativa al Jefe de Estado éxtranjero, que tiene como fuente no ya las Con.
venciones de Viena sobre relaciones diplomdticas y consulares sino los propios Tramdn- _
bilaterales firmados por los Estados ¥ la costumbre intérnacionals. o
El cardcter de Jefe de Estado del Excelentfsimo Sy, D. F.C.R. no ofrece duda a g uz deg
cargo que ostenta, pues el articulo 74 de la Constitucign de la Repiiblica de Cuba dice que o}
Presidente del Consejo del Estadp es Jefe de Estado y Jefe de Gobierno Y por lo establecigq, i
en el arriculo 93 de dicha Constitucidn de 1976 reformada en julio de 1992: «las arribucip.
nes del presidente del Consejo de Esrado y Jefe de Gobierno son las Siguientes:

a). Representar al Estado y al Gobierno y dirigir la politica nacionaly. _

Hay pues exenciones jurisdiccionales de Derecho interno, y a ello se refiere el artfeulp
53.3 CE que proclama la inviolabilidad. del Rey, y exenciones jurisdiccionales de Derechg
externo, cual es la del Jefe de Estado extranjero, que s¢ configura como la inmunidad ge

cardcier general dentro del orden penal Y jurisdiccional del Estado recepior, trardndose de
ina exencidn jurisdiccional absoluta. v P

El criterio es undnime_en la doctrina penal y procesal y ast, aparte de los catedrdticos |
Gimeno Sendra, Moreno Catena, Alnagro ﬁasere y Cortés bom:‘nguez. de quienes procede (q

cita anterior, en su comentario al articulo 21,2 LOPJ, los Caredriticos Cobo del Rosal y

Vives sefialan que lanorma se orienta a la inmunidad de los Je es de Estado extranjeros y
tigne su fuente en los Tratados BUGIETalEs yen la propia costumbre internacional e

mds proclive la doctring, distinguiendo entre inviolabilidad, inmunidad y exencign Jurisd;c.

R S N

S De igual modo el Profesor Prieio Castro senala que es un derecho que tiene alguien

{persona o Estado) frente a otro (autor: ad o Estado) que no puede ejercer su poder, defini-
cidn de inmunidad en el séntido de exencidn jurisdiccional a que nos estamos refiriendo para
el Jefe de Estado extranjero. . . i

Por ultimo el también catedrdtico Polaing Navarrete se refiere a la sustitucion del pro-
Pio ardenamiento por ¢l ajeno en razéfa exigencias paliticas de indole internacional, que
aconsejan remisiones punitivas a ordenamientps penales fordneos, a fin de que conforme q
ellos se juzguen los comportamientos delictivos realizados por Jefes de Estado extranjeros.

En conclusion, si Espaiia reconoce la soberania del pueblo cubang v enc icho

.

0s aelitos a que la querella se refiere) en cuanto cmo. Sr,
D L CR. QueTepresenta, frente a Espana, la soberania del pueblo-cubano. :

La querella, pues lo que el Plent fija como razén de ser de la inadmisién de la querellaes -

la no posibilidad de gue el conocimiento de aguella corresponda a la jurisdiccion espanola.
Innecesario ‘es décir que la sélucion anterior en nada coniradicé una reciente resolucién )

de este mismo Plefio, en el que el querellado erq el Seng or de la Republica de Chile Genernl -~

F., dado que no se trataba de un Jefe dé Estado extranjero, al haber cesado op dicho cargo .

cuando se desestimd el recirso contra la admision de Ja querelia. ‘

. Del ordinal anterior se desprende que se.confirma la inadmision a trémite de la querella

.

dablemente no tienen el cardcter de Jefes de Estado extranjeros. " . ok
Ello es asi por darse un claro supuesto, en la:realizacion de los hechos que relata la quere- -5

lla Y de ser ciertos los mismos, de conexidad subjeriva con el principat uereliado coma se des- “-
préende de todo el relato fdctico que desarrolla el querellante, stendo ﬁe aplicacion al caso los 5]

numeros 1y 2 del articulo 17 LECr, con la consecuencia de que todos deben ser juzgados, si asi .
procediese, en un vinico procedimiento, toda vey que la inmunidad del Excmo. Sr. D. F.C.R. gue

declaramos no ha de ser sélo directa, sino ademds. indirecta, esto es, evitando la repercusion ..
que para aquél tendria el enjuiciamiento de los demds querellados en proceso aparte.,

sy
N

Auto AN de 4 de marzo de 1999. Ponente: Excmo. St. . Jorge Campos Martinez.

F.: RGD, n.® 661-662, 1999, pp. 13034-13038.
R.E.D.I., vol, L1(]1999), 2
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AU TO .- En Madrid a Lres de octubire de mi) novecicnlog novenla.
' \

ANTECEDENTES DE HECHO

PRIMERQ.— Que por parle de Lo Procursdora de estos Tribunn—
les D AFUICA  HMAIMIN HICO , se p-rcscnté Querella criminal 1
presunto delito de Nebardo Molicioso en La Administracion de Josticia,
en el Juzgado bLecanu de lnstrgcciéu de esln Audiencia Nacional.

.SEGUNDO.—ue, la -mencionada Querella, tué Lurnadua por
el " Juzgado Uecano Cenlral ,u cste Juzpado Centrsl de 1nstruccion
H22, incodndose Dilipencios Indetecminadas  49/90, dondose  traslado
al  Binisterio [Fiscal a fin de que intormsae sobre

compotencia,
quien informe cn el sentide de v

Wue no estando, contemplade el
hecho  que se denuncia en el art. 23 ‘de L.0.P.J., que edlablece

. les limites de la Jurlsdiccion cspaiiola en el orden pennl, no procede
admiLir a tramite la Querclla™.

NAZONAMIENTOS JURIDICOS

.

N L NP ; : , ' "
UNLCO.—- Habida "cuerrlha que  con(otine Jinforma el HMinisterio
de  Asuntes Exleriorea aespmiol, ¢l Wulspo dg’ $eo de Urpel, en su
-calldad de Coprincipe de - Andorra, se ve favored]do por los

s privilegios
¢ lomunidades que el. Derscho Unlernacicnal conceds n lox Jefes
de Esladn extranjeros; daba ser de aplicscidn el ark. 2).2 do la
L.O.P.J., que creeplun el conucimienbo e los -lu.q,,mlo% Y lr!lil:!lfll.t"
espafioles ¢n los supuestos da inmunidad de Juridiccion y de ejecucion
establecidas por lus normas dr Derecho Intermacional Publico. De
otra parte, y paca wayor abundamienio, hay qun'seﬁa]pr que consideran-
vosedose  Andorrs como pais exlrunjero, y al Co~l"rinclpe'rie este(Ovis-
o de deo de Urgel) camo ciudadano cupailol, Lampoco corregponderian
.8 la Jurisdiccidon espaiiola -conocer de Los hechon a que se contraen
estas  actuscioncs, toga vez que  lan supuesta {Jgurs delicliva que

se dice hu tenido .lugae =" ftetncdo  Walicioso den la Adininistracion
de Justicia. , art. 357 del Codipgo Penal bspuiiol= no consliluye
hecho punible ‘en el lugur de ejecucidn por lo a4q, Talta. ln concurren=-
cin del aportado a) del avk. 23.2. de la L.O.U.J.
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vepresentacion e e
1 ALAMTY

la | presente

341523267 A1z,
M L2 Rl T i

A8 ¥ demdg

de generul y pertinenle

DISPONGO.— po bz lugar o admi i 4 tramiLe 1a Wuerells
i __'--'-—-_.__
foemvlava por g Procuradora (e los Yrivungley LVEAFRICAMARTIN
RICO, en nombre  y

THINILAY  BGKa ANTOL1INEZ

Co-principe (e Andorya,

X

cesolucsdn

al mjnisueriO'Fjscal.

SlunUOISucepLihlu

a4 1a qu'e_rrtlluntc

Y

Asi
Chamarro,
re. { -

lo acuerda
Magistrado-Juez

DILIGENCIB.—Segujdamnntu

Y ‘firma e1 Ilmo.se.
Central de

2 Ccunple Lo ncnrg

de liecurso de reforma,

Don Ishael ﬁoreno
Instruccisn pe DOS; doy

o doy /t'é.
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" AUDIENCIA NACIOMAL

SALA DE LO PENAL
SECCION SEGUNDA

Pra. Abre. 19790
" Rollo Apel. 11/91
Central . 2

; En Madrid a veinticinco |
de’ Abril de mil novecientos noventa y uno,

La Serc1an Segunda de 12 Sala de lo Penal

e ‘1a Audiencia Hac1nna] integrada por lps Hagistrados, Don José-
Antonio Jimenez-Alfaro Giralt, como Presidente, Don' Fanuel Trenzado
Ruiz y Don’ Jcsé-Riéardo de Prada Solaesa, ha visto ell recurso de

apelacidn, fnterpuesto en  1gs Diligencias Indeterminadas  nimero

-49/S0, del Juzgado Central- de Instruccuén nﬁmero dos, 'y ‘tras Ta

oaortuna deT:Jerac1on y uotac¢on. expone

. ANTECEDENTES bE HECHO

PRIMERD. - La - Procuradora Dojiia Africs
Martin Rico, en representacisn de TRINIDAD EGEA ANTOLINEZ, y seis
mas, bajo la direccidn letrada de Don Dionisio- Jeronimo‘ Marquez
interpuso  querella criminal, que previe inforuic solicitado por
providencia de once de Sept1em:re de wil novecientos noventa, fud

dene qada su adnision . por auto de tres «de Octubre de mil nove ecientos

noventa.

SEGUNDQ. = Contra la citada vesolucion,
5e interpuso recurse de reforma y subsidiaryo _de apelacidn, siendo




i
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23169608

desestimado el primere ¥ acmitido el segundo en ambos efectos, nor

aute dec diecisels de Nctubre de mil novecientos naventa,

-

TERCERO.~  Recibidos los autos en 1a
Y personados los anelantes, se did traslado a las partcs. qQue quecdan
nohiFtcadas, paaanda 3 resolucidn por la Sala.

Salg,

IT1. FUNDAMENTOS JURIDICOS

PRIMERO.~- Las alegaciones de 1la parte

recurrente, se fundan en 1a inexistencia de inmunidad de Jur1,d1cc1on,

del querc11ado, 1a competencia de 1a Audiencia Macional, 1a indefensidn
producida, caso de inadmisidn . de la querella, y abundando en los
criterios del Instructor, determinados en el - auto recurrido, asi

coma en. el exhaustivo informe del Ministerio de Asuntos Exteriores,

es cvidente que Tas dudas Suscitadas en cuanto a- soberania, no son

.M pueden ser objeto de este recurso ¢n cuanto a su fijacidn, por

exceder de 1la competencia da este Tridunal, siendo a mayor adundamientg
vinculante e} principia da reciprocidad, Vvigenta en  nuestro

“ordenamiento y cuyo incumplimiento deterwinard la admisidn de 13

querella.

‘EGUNDO ~ . L8 aplicacidn . del art1cu10
23.4 g), de Va Ley Organ'lca del Poder Judicial, alegada por la defensa,

“debe .e]acnonarse con el articulo, 21.2 del _mismo cucrpo legal,  amhos

contenidos - en el wismo titulo y T\bro de la Ley citada, .sin Gue
pueda tener. .aplicacidn an aquel}os -Supuestos ya resucltos y haciendo
referencia a todos aquellos, que por no tener un especifico mandato,
pueden ac0gerse 2 @se, con el fin de ovitar 1a indefensidon alegada.

-~

.

_ Vistas los autos citados y demds de general
aplicacidn, la Sala '

ACUERD A:,

12, - Desestimar el recurso de apelacidn

-




MARA CUNLENZLUSU DLIFL.

INDICATEUR
Jd ¢33 : .
AGENDJ 7 -f7- ﬁ.nmm:srsﬁo DEGLI AFFARI ESTERI

Servizio del Contenzioso Diplomatico
dei Trattati e degli Affari Legislativi
fax n. 323.03.15 06 32.36.002~- tel. 36912460
TELEFAX

Nﬂ

DATA/ORA_ 2 Juillet 2001

PAGINE 12 + FRONTESPIZIO
DA: Guido Raimondi

A: M. Wouter Detavernier - Ministere des affaires étrangeres -
BRUXELLES |

FAX: 003225112258

Monsieur Detavernier,

Je vous envoie, comme promis, les sources législatives italiennes les

plus importantes concernant la matiére qui sera traitée-lors de fa
“réunion du § prochain. ' '

Il s'agit:

1) des articles 68, 90 et 96 de notre Constitution;
2) de la loi constitutionnelle 11.3.1953,n. 1;
3) de la loi ordinaire 25.1.1962, n. 20; o
4) de 1a loi constitutionnelle 16.1.1989, n. 1.

il est bien clair que ces dispositions appelient des commentaires et des
explications que je ne suis pas en mesure d'élaborer maintenant, mais
que je ne manquerai pas d'exposer lors de la réunion.

Avec mes salutations les meilleures,

%AL, QNM

Raimondi
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Legge costituzionale 11 marzo 1553, 2. 1 (in Gazz. Uff., 14 marzo,

n. 62). - Norme integrat;ve della Cnst;tuz;one concernenti la Corte
costituzicnale.

Praambolo '
(Omigeis) .

Articole 1

ArE. L.

La Corte costituzionale esercita le sue funzioni nelle forme, nei
limiti ed alle condizioni di cui alla Carta cestituzionale, 'alla I.
‘cogt. 3 febbraio 1948, n. 1, ed alla legge ordinaria emanata per la
prima attuazione delle predette norme costituzionali.

Articole 2
Art. 2.

Spetta alla Corte costituzicnale giudicare se le richieste di
referendum abrogativo presentate a norma dell'art. 75 della
Costituzione siano ammissibili ai sensl del secondo comma
dell'articolo stesso. .

Le modalitd di tale giudizio saranno stabilite dalla legge che

" disciplineri lo svolgimento del referendum popolare
Articelo 3 ) .
Are. 3. - )

(Omissis) (1}.

.(1.} Articolo abrogate dall‘'art. 7, 1. cost. 22 novembre 1567, n. 2.
Articolo 4 .
Axt. 4.

(Omigaeis) (1).

{1) Articolo abrogato dalllark. 7, 1. cost. 22 novembre 1967, n. 2.
Articolo 5 -
Art. 5.

I giudici della Corte costituziocnale non sono sindacabili, né
possono essere perseguiti per le opinlonl espresse e i voti dati
nell'esercizio delle loroc funzioni.

Axrticolo 6
" Art. 6.

I giudici della Corte costituzionale hanno una retribuzione mensile
che non pud essere inferiore a quella del pii alto magistrato della

giurisdizione ordinaria ed & determinata con legge. J
Articolo 7

Art, 7. .

I giudici della Corta costituzicnale poseono essere rimossi o
sospesi dal loro ufficlo a norma dell‘art. 2 (1) della L. cost. 9
febbraio 1948, n. 1, aolo in seguitc a deliberazione della Corte

resa a maggioranza di due terzi dei componenti che.partecipano
61‘&&;1:131123.. '

(1) Rectius art. 3.
Articole 8 .
Art. 8. ;

Il givdice della Corte cestituzionale che per sei mesi non eserciti
le sua funzioni decade dalla caxieca (1).

(1) Vedl anche art. 16, 1. - 11 marzo 1353, n. 87.

Articolo 8§
Art. 9. _

Il presidente della Corta, quando le ritenga necessario, pud con
provvedimento .motivate ridurre fino alla metd i1 termipi dei
procedimenti.

Articolo 10
Art. 10,

(Omiegis) (1). - 2

(1) Articola abrogato dalltart. 7, 1. cost. 22 novembre 1967, m. 2.
Articclo 11 - 3
Art. 11. _

Le disposizioni degli artt. 5 e 6 sl applicano ancha ai cittadini
eletti dal Parlamento ai sensi dellfultimo comma dell'art. 135 della
Costituzione, limitatamente al periodo in cui esercitano le loro
funzioni presso la Corte.
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Articoleo 12
Art. 12.

1. La deliberazione sulla messa in istato di accusa del Presidente
della Repubbllca per i reati di alto. tradlmento e di attentatec alla
Costituzione & adottata dal Parlamento in seduta comune su relazione
di un Cemitato formato dai componenti della Glunta del Senato della
Repubblica e da quelll della Giunta della Camera dei deputakti
competenti per le autorizzazioni a proceders in base ai rispettivi
Regolamenti.

2. Il Comirtaro di cui al comma 1 & presieduto dal Presidente della
Giunta del Senato della Repubblica o dal Pregidenta della Giunta
della Camera dei deputati, che 8i alternmano per ciascuna legislatura.

3. Le disposizioni di cui al comma 1 gi applicanc anche alle
ipotesi di concorso del Presidente del Consiglio del Ministri, di
Ministrl nonché di altri soggetti nei reati previsti dall'articolo 90
della Costituzione.

4. Quando sia- deliberata la messa in stato di accusa del Pra51dente‘
della Repubblica, la Corte cestituzionale pud disporre la sospensicne
della carica (1). .

(1} Articole cosi sostituito dalla 1. cost. 16 gennaio 1989, n. 1.
Articole 13 : "
Axt. 13.

I1 Parlamento in seduta comune, nel porre in istato di aceusa il

eslidente della Repubblica, il Presidente del chSlglio dei Miniatzxi
o i minigtri, elegge, anche tra i suoi compenenti, uno o pid
commissari per. sostenere l'accusa,

I commissari esercitano davanti alla Corte le funzioni di pubblice

.ministero e hanno facoltld di assistere a tutti gli atti istruttori.
Axticole 14

Arc. 1l4.

L'atto di accusa contro il Presidente del Consiglic dei Ministri o

i Minigtri implica di pieno diritto la sospensione dalla ecarica.
Axrticclo 15

Art. 15.

Per i reati di attentato alla Costituzione e di alre tradimento
commessi dal Presidente della Repubblica, la Corte coastituzionale,
nel pronmunciaxe gentenza di condanna, determina le sanzioni penali
nei limiti del massimo di pena previsto dalla legyi vigenti al -
momento del fatto, nonché le sanzioni costituzionali, amministrative
e civili adeguate al fatto.

Le morme contenute nelle leggi pemali relative alla sussistenza del
reato, alla punibilitd ‘ed alla perseguibilita sono applicabili nedi
giudizi di accusa nei confronti del Presidente del Consiglio dei
Ministri e ded Ministri, ma la Corte pud® aumentare la pewms fino a un

t.rzo anche oltre la misura stabilita, in caso di c¢ircostanze che
ivelino lreccezionale gravita del reato. La Corte pud infliggere,
altresi, le sanzioni costztuz;onali e amministrative adeguate al
fatto.
Dlspoaizicne transitoria. La prima elezione della Comminaione
preveduta dall'axt. 12 avrid luogo entro due meal dall'entrata in
vigore della presente legge.
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Legge 25 gennalc 1962, n. 20 (in Gazz. UEE., 13 febbraio, n. 39).
Necrme sul procedimenti e giudizi di accusa.
Prasazbolo

(Omissis) .
Articolo 1
Azt, 1.

(Omisgis) (1) . :

(1} Articolo abrogate dall’axt. 9, 1. 10 maggic 1978, =mn. 170. Vedi, .
¢ra, l. S giugno 1589, n. 218.
Articolo 2
Art. 2.

{Omissis} (1).

(1) Articolo abrogato dall'axt..?, 1. 10 maggio 1978, n. 170. Vedi,
ora, l. 5 giugno 1989, n. 219.
Articolo 3

Art. 3,
(Omissis) (1).

(1) Articole abrogato dall'art. 9, 1. 10 maggio 1978, n. 170. Vedi,
ora, l. 5 giugno 1589, n. 219. '
Articolo 4 °

Art. 4.
Omiesis) (1). '
"i1} Articolo abreogato dall'art. 9, 1. 10 maggio 1978, mn. 170. Vedi,

ora, 1. 5 giugno 1983, n. 2189.
Articolo B

Art. 5.
(Omissis) {1).
(1) Articole abrogato dall'art. 9, 1. 10 maggio 1978, n. 170. Vedi,
ora, l. 5 glugmo 198%, n. 219.
l:ticcln G
AxT. 6.
(Omissis) (1).
{1) Articole abrogatc dall'art. 9, 1. 10 maggio 1978, n. 170. Vedi,
ora, 1. 5 giugno 1989, n. 2193.-
Articolo 7
Art. 7. ' :
(Cmissig) (1). ) - R
(1) Articolo abrogato dall'art 9, 1. 10 maggic 1978, n. 170. Vedi,
ora, 1. 5 giugno 198%, n. 219. '
Articoleo 8
JAxrt. B.
{Omissis) (1). .
(1) Articolo abrdgato dall'art. 2, l. 10 maggio 1978, n. 170. Vedi,
a, 1. 5 giugno 198%, n. 219
Artiaolo 95
Axrt. 9.
(omissis) (1). _ .
(1) Articolo abrogaco dall'art. 9, 1. 10 maggio 1978, n. 170. Vedi,
ora, l. 5 giugno 1989, n. 213.
Articele 10
Art. 10.
{Omigais) (1). :
(1) Articolo abrogato dall'art. 9, l. 10 maggio 1978, m. 170. Vedi,
ora, 1. 5 giugno 1989, n. 219.
Articolo 11

Art. 1l.
{Omissis) (1). ) * )
(1) Articole abrogato dall'axt. 9, l. 10 maggio 1978, n. 170. Vedi.,
ora, 1. 5 giugno 1989, n. 219.
Articolo 12
Art. 12.
{Omissis) (1). " :
(1) Articole abrogato dall'art. 9, 1. 10 maggio 1978, n. 170, Vedi,

cra, 1. 5 giugno 1989, n. 213.
Articole 13
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Art. 13.
(Omissise) (1). . . '
(1) Articolo abrogatc dall'art. 9, 1. 10 maggio 1978, n. 170
ora, 1. 5 giugnoe 1589, n. 219. :
articole 14
Art. 14.
(Omisaiz) (1).
(1) Articole abregato dallfart. 2, 1. 10 maggioc 1978, n. 170. Vedi,
ora, 1. 5 giugno 1989, n. 215. :
Articole 15
Art. 15. .
(Omissis) (1).

(1) Articolo abrogato dall'art. 9, 1. 10 maggio 1978, n. 170. Vedi,
ora, 1. 5 giugno 1333, n. 219.
Articolo 16
Art, 16.

{Omisais) (1). ,

(1) Articolo abrogate dall'art. 9, 1. 10 maggio 1978, n. 170. Vedi,

ora, 1. 5 glugno 1989, n. 215.
Articolo 17

RET. 17 *
Deliberazione di messa in stato draccusa.
deliberazione di messa in stato d'accusa, prevista dallfare. 12
1la L. cost. 11 marzo 1953, n. 1, & adottata dal Parlamento a porma
dell'art. 90 della cﬂstltuzxone e a scrutinio segreto.

L'atto di accusa deve contenere l'indicazione degli addebiti e
delle prove su cui l'accusa si fonda.

Il Presidente della Camera dei deputati, entro due giorni dalla
deliberazione del Parlamento, traamette l'atto 4di accusa al
Presidente della Corte Costituzionale.

Il Presidente della Corte dispone che entro due giormi dalla
ricezione dell'atto esso sia motificato all'accusato.

Articole 18
Art. 18.
Costituzione del Collegio d'accusa. Commissari delegati. ’

Quande i commismari eletti dal Parlamento per sostenere l'accusa a
norma dell'art. 13 della legge costituzlonale 11 marzo 1353, n. 1,
sono pil di due, esal, subito dope la loro elezionm, si costituiscero
in Collegio di accusa eleggendo fra loro il Presidente.

Il Collegio di accusa pud nominare tra i suoi componenti uno o pii
commigsarl delegati a prendere la parola nel dibattimento e a

formulare le richieste secondo l'atto d'accusa 8 le deliberazioni del
Collegio stesso.

. Vedi,

ticolo 19
&0

stituzione del commisgsari d'accusa. Sospensione del giud;zic

Nel caso di cemsaziome dallfufficio o di impedimento di tutei i
commissari d'accusa, il givdizio innanzi alla Coxte Costituzionale &
sogpeso sin quarto il Parlamento non abbia provveduto alla loro
soatituzione. . .
" Il Parlamento & riunlto per provvedervi entro dieci giorni.
Articele 20
Axrt. 20.

Cegsazione dall'incarico dei commissari di accusa.
I commissarl d'accusa cessano dall'incarico col daposito della
sentenza in cancelleris.
‘Artigele 21
Art. 21.

Sorteggic e giuramento dei giudicl aggregati.

La Corte Costituzicnale, ricewvuto l'atto di accusa, prcceda, in
pubblica udienza' e con la partegipazione del commissari d'accusa, al
sorteggio del giudici aggregati previsteo dall'art. 10 della legge
costituzionale 11 marzo 1953, n. 1.

I giudici sorteggiati prestano giuramento nelle mani del Presidente
della Corte Costituzicnale secondo la formula prascrltta dall‘arxt. §
della legge 11 maxrzo 1953, n. 87.



Il giuramento mon & ripetuto se & gii stato pPrestato in occasione

di un precedente giudizio.

Articolo 22

AXT. 22. T
Compimento degli atti di indagine. -

Il Presidente della Corte Costituzionale Provvede, direttamente
‘ovvero delegando giudici della Corte, al compimento degli atti di
indagine necessari, ivi compreso l'interrogatorio dell'imputato,
nonché alla relazione; se l'imputato non ha un difensore di fiducia
‘Provvede altresl alla nomina di un difensore di ufficio (1).

(1) Articolo cosi sostituito dall'art. 13; 1. 5 giugno 1989,
219.

Axticoleo 23
Are. 23.
Poteri della Corte Costituziomale.

La Corte pud, anche d'ufficio, adottare i provvedimenti, cautelari
e coercitivi, personali o reali, che ritiene opportuni. Pud altresi
revocare o modificare i provvedimenti cautelari e coercitivi
deliberati dal comitato di cui all'art. 12 della L. cost. 11 marzo
1853, n. 1, come modificaroc dall'art. 3 dall? L. 16 gennalo 1989, n.
1 (1). N

(1) Articolo cosi sostituito dall'azrt. 14, 1. S giugno 1989, n.

nn.

ticolo 24
Art. 24. '

Fissazione della data del dibattimento. C

Chiusa l'istruzione, il Presidente fissa nel termine nen inferiore
2 venti gioxni la data del dibattimento e dispone che per quella data
giano convocati i giudici ordinari e aggregati. Il decreto & ’
notificato all'accusato e al suo difensore.

Axticolo 25
Art. 25,
Agtensione e ricusazione dei giudici. '

Prima dell'inizio delle formalitd di apertura del dibattimento i
giudiecl ordinari ed aggregati possonc presentare istanza motivata con
'la quale chiedono di astenersi dal giudizio e possono essere ricusati
con iatanza motivata dell'accusato o del suc difensore ovverse dei
commissari 4'accusa.

La Coxte decide immediatamente sulla richiesta di astensicnes o
sulla ricusazione senza l'intexvento dei giudici -ai quali
l'astensicne o la ricusazione si riferisce,

Azticolo 26
Art. 26. ;
sizione del Collegio giudicante.

Al giudizi di accusa partecipano tutti i giudiei ‘della Corte,
ordinari e aggregati, che non smianc legittimamente impediti.

Il Collegioc giludicante deve, in cogni caso, essere costituito da
almeno ventuno giudici, -del quali i giudici aggregati devono essere
in maggiorancza.

Il giudice che non sia intervenutc ad una udienza non pud
partecipare alle udienze sBucceasive.

Chiuso i) dibattimento, la Corte si riunisce in Camera di
congiglio, senza interruzione con la presenza dei giudici ordinari ed
' aggregati intexvenuti a tutte le udienze in cui si & svolto il
giuvdizio.

I giudici ordinari e aggregati che costituiscono il Collegioc
giudicante continuano ‘a farne parte sino all'esaurimento del
gludizio, anche se sia sopravvenuta la scadenza del loro incarico.
Articolo 27 ;

Art. 27. .
Relazione tra 1l giudizio innanzl alla Corte Costituzionale e l'atto
di accusa. : .

Reatl connessi. La Corte Costituzionale pud conoscere sBoltanto i
reati compresi nell'atto d'accusa. )

La Corte pud altresl concacere per connessions, se lo ritiene
necessario, di reati che sianc aggravati ai sensi dell'art. 61,
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numero 2), del codice penale cen riferimente ad uno dei reati
previsti dall'art. 30 della Costituziome. In tal caso, se per i
suddetti reati sia gil in corso procediments penale innanzi :
3llitautoritd giudiziaria ordinaria o militare, la Corte richiede la
trasmigsione degli atti relativi, che deve essere disposta senza
ritardo dall'autoritd giudiziaria (1). -

Pud altresl dichiarare la connessione per un reato previsto
dall'art. 90 della Costituzione non compreso nell'atto di accusa,
dandone comunicazicne al Presidente della Camera dei deputati. In tal
cago il giudizio innanzi alla Corte Costituziopale & sospeso sino
alla definizjone davanti al Parlamento del procedimentc per il reato
connesso {2). :

Pud tuttavia in ogni momento ordinare la separazione dei
procedimenti qualora lo ritenga conveniente. :

(Gmissis) (3).

(1) Comma cosi sostituito dall'art. 15, 1. 5 giugno 1989, n. 219.

{2) Comma cosi medificato dall'art. 15, 1. 5 giugno 1989, n. 219.

(3) Comma abrogato dall'art. 15, 1. 5 giugno 1989, n. 219.
Articolo 28

Axt. 28.

Deliberazione e pubblicazione della sentenza®

I1 Presidente formula separatamente per ogni accusato e per cogni

o d'imputazione le questioni di fatto e di diwitto; dopo che

.E.ste Bono state discusse e votate, formula, ove ne asia il caso, le
questioni sull'applicazione della pena; le mette in discussione e le
fa votara. Nelle votazioni, il Presidente raccoglie i wotri
cominciando dal giudice meno anziano e vota per ultimo. Nessunc dei
votanti pud esprimere per iscritto i motivi del proprio voto. Xon
sono ammesse astensioni dal wvoto. .

In caso di parita di voti prevale l'cpinfone pid faverevole
all'accusato, : ;
Il dispositivo della sentenza & letto dal Presidente in pubblica
udienza. C . '

La sentenza & depositata in cancellerlia ed & trasmessa al Ministre

per la grazia e giustizia per la pubblicazione nella Gazzetta
Ufficiale della Repubblica.
Articolo 29

Art. 29,
Irrevocabilita e revisione della sentenza. , ) )

La sentenza & irrevocabile, ma pud essere gottoposta a revisione
con ordinanza della Corte Costituzionale se, dopo la condanna,
sopravvengono o ai scoprono nuovi fatrti o nuovi elementi di prova, i
quali, soli o uniti a quelli gil esaminati nel procedimento, remdono
evidente che il fattc non sussiste ovvero che il condannato non lo ha

380. ]

Il potere di chiedere la revisione attribuito al pubblice ministero
dal codice di procedura penale & esercitato dal comitato di cui
all'art. 12 della L. cost. 11 marzo 1953, n. 1, come modificato
dall'art. 3 della L. cost. 16 genmaio 1989, n. 1 (1). o

L'ordinanza che ammette la revisiona & comumicata al Presidente
della Camera dei deputati. Questi convoca il Parlamento in seduta
comune per l'elezioned dei commissarl d'accusa.

(1) Comma cosi sostituito dall'art. 16, 1. 5 giugno 1989, n. 219.
Arxtiacleo 30 ' '

Art. 30. ¢ )
Giudizi civili o amministrativi..

1. Il giudizio civile o amministrative per le restituzioni e per il
risarcimento del danno pud essere iniziato o proseguite contro il .
colpevole di uno dei reati indicati nell'articole 90 della
Costituzione eolo se la Corte costituzionale non ha zpplicace
sanzioni restitutorie o risarcigorie al sensi del primo comma
dell'art. 15 della L. cost. 11 zo 1953, n. 1 (1),

(1) Articolo cosl sogtituito dall'axt. 17, 1. 5 giugno 1989, =n.

P

219,
Articeolo 31
Art. 31.



‘Poteri nell‘esecuzione penale.

I poteri previsti dall'art. 144 del codice penale sonc esercitati
dal primo presidente della Corte d'appellc di Roma. Quelli attribuici
dal codice penale e dal codice di procedura penale al pubblico
ministero nell'esecuzione penale aono esercitati dal procuratore
generale presso la Corte stessa.
hrticole 32
Art. 32,

Amnistia ed indulto - Riabilitazione.

. La Corte applica l'ampistia e l'indulto e decide sulle domande di
riabilitazicne relative a sentenze di condamma da essa pronunciate.
Axrticolo 33

Art, 33.

Composizione del Collegio per 1'istanza di revisione, per
l'applicazione dell'amnistia e dell'indulto e per la riabilitaziome,

La Corte costituzionale giudica sulle istanze di revisicme e
provvede all'applicazione dell'amnistia o dell'indulto e alla
riabilitazione nella composizione prevista per i giudizi di accusa.

Il sorteggio dei giudici aggregati & fatto dalla Corte in pubblica
udienza con la partecipazicne di un delegatn della Commissione
inquirente.

A4 provvedimenti di cui al primo comma ai appl:.ca la diﬂpos:.zione

l'ultimo '‘comma dell'art. 28,

ticole 34
Art. 34. .

Applicabilitd dei ¢odici penale e di procedura penale. ‘

Nel procedimento d'accusa e nel giudizio previsti dalla presente
legge sl osservans, in quante applicabili e salvo che non sia
diversamente disposto, le norme dei codiel penali e di proecedura
penala.

Arxticoleo 35
Art, 35.
Akbrecgazione di norme precedenti.

abrogate il capo IV del titolo II della legge 1l mazrzo 1553, n.
87. o
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Legge costituziocnale 16 gennaio 158%, n. 1 (in Gazz. UfE., 17
gennaio, n. 13). - Modifiche degli articeoli 56, 134 e 135 Qella -
Costituzione e della legge costituzionale 11 marzo 1953, n. 1, e
nerme in materia di procedimenti per i reati di cui all'articclo 86
della Cestituzicne.
Preambolo
(Omissis) .
Articolo 1
Art. 1.
‘1. (Omissis) (1)
- (1) Sostituisce ltart. 96 della Costituzione.
Articole 2 )
Art. 2.
1. (Omissis) (1).
2. (Omissis) (2).-
(1) ‘Modifica l'art. 134 della Costituzione.

(2) Modifica 11 comma 7 dell'arc. 135 della Costituzione.
Axticaelo 3

Axt. 3. : ; ) "
1. {Omipsis) (1) :
(1) Bostituisce l'art. 12, ‘1. 11 marzo 1953, n. 1.
icolo 4 7
t. 4.

1. Per i reati commessi nell'esercizio delle loro fumzioni dal
Presidente del Consiglic dei Ministri o-dai Minigtri, la pena & ,
aumentata fino ad un terzo in presenza di circostanze c¢he rivelino la
eccezionale gravitd del reato.
Articolo 5

Axrc. 5.

1. L'autorizzazione prevista dall'articole 96 della Costituzione
spetta alla Camera cui appartengono le permone nei cui confronti si
deve procedere, anche se il procedimento riguardi altrxesl soggetti
che non sono membri del Senato della Repubblica o della Camera del
deputati. Spetta al Senate della Repubblica se le perscne
appartengono a Camere diverse o si deve procedere esclusivamente nei

confronti di soggerti che nen sono membri delle Camere.
Articolo 6 SR 4

Art. 6. . * )

1. I rapporti, i referti e le denunzie concernenti i reati imdicati
dall'articolc 96 della Costituzione sono presaentatl o inviati al
procuratore della Repubblica presso il tribunale del capoeluego del
distretto di corte d'appello competente per territorio.

2. Il procuratore della Repubblica, omessa ogni indagine, entro il

.e:mina di quindiei giorni, trasmette con le sua richieste gli atti
relativi a} collegio di cul al successivo articolo 7, dandone
immediata cominlcazione al soggettl interessati perché questi possanc

presentare memorie al collegio o chiedere di essere ascoltatl.
Articolo 7 i

Art., 7. ; , .

1. Preasso il tribunale del capoluogo del distretto di corte
d'appello competente per territorio & istituito un collegio composto
di tre membri effettivi e tre supplenti, estratti a sorte tra tutti i
magistrati in servizio nel eribunali del distretto che abbianc da '
almeno cinque anni la qualifica di magistrato di tribunale o abbiano
qualifica superiore. Il collegio & presieduto dal magistrato con
funzioni pid elevate, o, in caso di paritd di funzioni, da guelle pild
anziano d'eta. ’ '

2. Il collegio si rinnova ogni due anni ed & immediatamente
integrato, con la procedura di cui 2l comma 1, in caso di cessazione
o di impedimento grave di uno o fpid dei suci ccompcnenti. Alla
ascadenza del biennia, per i procedimenti non definiti, & prorogata la
funzione del collegio nella composizione con cui ha iniziato le
indagini previste dall'articclo B.

Articoloeo 8
Art.. B.



1. Il collegic di cul all'larticolo 7, entro il .termine di novanta
giorni dal ricevimento degli atti, compiute indaglni preliminari e
sentito il pubblico ministero, se non zitiene che gi debba disporre
1l'archiviazione, trasmette gli atti con relazione motivata al
procuratere della Repubblica per la loro immediata rimesaione al
Presidente della Camera competente ai sensi dell'articolo 5.

2. In caso diverso, il collegio, sentito il Pubblico ministero,
digpone l'archiviazicne con decreto non impugnabile,

3. Prima del provvedimento di archiviazione, il procuratore della
sRepubblica pud chiedere al collegio, precisandone i motivi, di

svolgere ulteriori indagini; il collegio adotta le sue decisioni
entro il termine ulteriore di segsanta giorni.
4. Il procuratore della Repubblica d2 comunicazione dell'avvenura
archiviazicne al Presidente della Camera competente.
" Axticolo 9

azk. 3.

1. Il Presidente della Camera competente ai sensi delltarticolo %
invia immediatamente alla Giunta competente per le autorizzazioni a
Procedere in base al regolamento della Camera stessa gli atti
trasmessi a norma dell'articolo B.

2. La Giunta riferigce all'Assemblea della‘Camera competente con

lazione scritta, dopo aver eentito i soggetti interessati ove lo

enga opportuno o se questi lo richiedano; i soggetti interessati
ossono altresi ottenere di prendera visicnme degli atti.

3. L'Assemblea si riunisce entro sessanta giormi dalla data in cui
gli atti sono pervenuti al Presidente della Camera competente e pud,
a maggioranza assoluta dei suoi componentl, negare l'autoerizzazione a
procedere ove repucti, com valutazione insindacabile, che 1'inquisito
abbla agito per la tutela di un interesse dellc Stato
costituzionalmente rilevante ovvero per il perseguimento di un
preminente interesse pubblico nell'esercizio della funzione di
Governo,

4. L'.hsaemblea, ove conceda 1l'autorizzazione, rimette gli acti al
collegio di cul all'articolo 7 perc.hé continui il procedimento
‘gecondo le norme vigenti.

Artiuulo 10
-10.

1 Nei procedimenti per i reati indicati dall'articolo 36 della
Costituziona, il Presidente del Consiglic dei mMinistri, i mMinistri,
nonché gli altri inquisiti che sianc membri del Senato della .
Repubblica o della Camera dei deputati non possonc essere sottoposti
a misure limitative della libertd perscnale, a intercettazioni
telefoniche o sequestro © violazione di corrispondenza ovvero a

erquisizioni personali o domiciliari semza l'autorizzazione della
‘amera competente al sensi dell’articolo 5, salvo che slano colti
nell'atto di commettere un delitto per 1l quale & obbligatorio il
mandato © l'eordine di cattura (1).
2. Non si applica il seccndo comma dell‘articolo 68 della
© Cosptituzione. , )

3. La Camera competente, nel caso previsto dal comma 1, & convocata
di diritto e delibera, su relazione della Giuata di cui all'artieceolo
9, non.oltre qguindici giorni dalla richiesta.

4., Nei confronti del Presidemte del Coneiglio del Miniascri e dei
Ministri non pud essere disposta l'applicazione provvisorla di pene
accessorie che comportine la pospensione degli stessi dal loro
ufficio,

(1) Vedi art. 1, comma 4, 1. 5 giugno 1989, n. 219. -

Articolo 11
Mt‘ 11‘

1. Per i reati commessi dal Presidente del Consiglio dei Ministri e
dai Ministyxi nell'esercizio del%a loro funzioni, e in concorso con
gli stessi da altre persone, la competenza appartiene in primo grado
al tribunale del capoluogo del distretto di corte d'appello
competente per territorio. Non possono partecipare al procedimento i
magistrati che hanno fatto parte del collegio di cui all'articolo 7
nel tempo in cul guesto ha svolto. indagini sui fatti oggatto dello

-2 -



gtasso procedimento.

2. S1 applicanc per le impugnazioni e gli ulteriori gradi di
giudizic le norme del codice di procedura penale.
aArticolo 12
Art. 12, -

1. Salvo quanto disposto dal precedente articole 3, nella legge
costituzionale 11 marzo 1953, n. 1, & soppresso ogni riferimento al
Presidente del Consiglio dei Ministri e ai Ministri ed & abrogata
ogni disposizione relativa agli stessi. A

2. altresl abrogata ogni disposizione incompatibile con la
presente legge costituziomale.

Articole 13
Art.: 13,

1. Per i procedimenti pendenti alla data di entrata in vigore della
presente legge costituzionale, la Commiassicne parlamentare per i
procedimenti di acecusa trasmette gli atti al.procuratore della
Repubblica, competente ai sensi dell'articolo 6, comma 1, perché
abbiano applicazione le norme stabilite dalla legge costituzionale
stessa. '

Axticoleo 14 ’
Art. 14. . °

1. La presente legge costituzionale emntra in vigore 11 giornmo
ﬁcassi\m a quello della sua pubblicaziore nella Gazzetta Ufficiale

la Repubblica italiana.
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SUBJECT COJUR CONUN COHOM: Legal provisions concerning the immu
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TEXT

Subject: COJUR CONUN COHOM - Legal provisions concerning the immu
nity
and criminal responsibility of heads of State, heads of government

!
foreign ministers and diplomats in Austria:

REF CFSP/BRU/0213/01

Austria is party to a number of multilateral conventions dealing w

ith '

privileges and immunities, such as the Special Missions Convention
of ;

1969, the Vienna Convention on Diplomatic Relations of 1961, the V
ienna _

Convention on Consular Relations of 1963 and the Conventions on
Privileges and Immunities of the United Nations and of the Special
ized '

- Agencies.

The question of immunity is also dealt with in a number of headqua
rter '

seat agreements which Austria has concluded with the international

organisations located in Vienna.

Moreover the "generally recognized rules of international law are

regarded as integral parts of Federal law™ in accordance with Art.
5 . .

(1) of the Austrian Federal Constitution and are thus incorporated
into :

Austrian law.

The only explicit provision of Austrian law dealing with the issue

under consideration is Para. 61 of the Austrian Code of Criminal
Procedure:

"Foreign ministers accredited to the Federal President and the sta
ff of

their missions are not subject to Austrian jurisdiction. Neither a
re

Page 1



Fy

nembers cf the service staff and private servants of such minister
s or ' ’

of foreign sovereigns present in Austria, who are naticnals of the

State of the sovereign or minister concerned, subject to Austrian
jurisdiction. If action must be taken against such a person in
connection with a criminal act, the authority may, if necessary, t
ake

the person intc custody, but shall inform immediately the Federal
Ministry for Foreign Affairs, which will inform the sovereign or
minister concerned in view of a transfer of the accused."”

There is no explicit provision for heads of State, heads of govern
-ment

and foreign ministers. Their immunity is based on” international la
w and

supported by an application of the above-mentioned Para. 61 by ana
logy. -

The question as to whether a person enjoys immunity from criminal
jurisdiction or not is to be decided by the relevant Austrian Cour
Ehich is free to consult the administrative authoritiés (.1. e. Fe
ﬁ?izitry for Foreigﬁ Affairs or Federal Ministry of Justice), but
izt bound by their-ppinion (principle Sf separation of powers betw
:gginistration and jurisdiction).

Page 2
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Objet  Réunion de coordination du 5 juillet 2001 sur la responsabilité pénale et les immunités des

chefs d * Esat, de gouvernement, des Ministres des Affaires Etrangéres et des diplomates.

Vous trouverez ci- joint I' information des Pays Bas cocernée la responsabilité pénale et les
immunités des chefs. Je vous fais savoir que la délégation Néerlandaise comportera trois
personnes: M. prof. dr J.G. Lammers, M. dr N.M. Blokker et mlle F. Meertens.



The Dutch law and practice with regard to the criminal immunity of heads
of states, heads of governments, ministers of F oreign Affairs, diplomatic
agents, delegates to international organizations and officials of

international organizations

* Dutch legal regulations concerning immunities
¢ Treaty provisions

® Practice in the Netherlands

Dutch legal regulations concerning immunities

In the Netherlands no SpCClﬁC law does exist concerning the immunities of foreign heads of
states, heads of govemnments, rmmsters of Foreign Affairs, diplomatic agents, delegates to
international organizations and officials of i International organizations which are situated in
the Netherlands ( leaving aside the reason of the visit and the capacity of the representatives
present in the Netherlands).! .

Article 132 of the Dutch Law of General Provisions (“Wet Algemene Bepalingen‘ ) prescribes
that the Jurisdiction of the judge and the execution of judicial sentences are restricted by the
exceptions recognized by international law. : .

“Article 13a refers to article 8 of the Penal Code according to which the application of the
articles 2-7 of the Penal Code (provisions on the jurisdiction of the Dutch criminal jud ge) is
restricted by the exceptions recognized by international law, This article 8 intends to realize
that the international criminal i Immunity (whether or not based on customa:y law) of among
others diplomatic representatives is respected.

' With regard 1o the “suspected” heads of states, heads of governments and ministers of Foreign Affairs who are

not on Dutch territory, the policy concerning the criminal { 1mmumty still requires some clear, well-
. defined guidelines.



Treaty provisions concerning immunities

* Vienna Convention on diplomatic relations (1961):

The Netherlands became party to this Convention in 1984,

- * Convention -og special missions (1969):;

The Netherlands are not party to this Convention

* Convention on the privileges and immunities of the United Nations (1946):

The Netherlands became party to this Convention in 1948.

* Convention o the privileges and immunitjes of the specialized agencies (1947):

The Netherlands bécame party to this Convention in 1948,

Practice in the Netherlands

According to the Netherlands the international criminal immunity of heads of states, heads of
povernments and ministers of Foreign Affairs in any case seems to extend to the official visits.
With regard to diplomatic agents the Vienna Convention on diplomatic relations of 1961 is

the source of immunity.

The officials of international organizations/ tribunals which are located in the Netherlands
(e.g. the International Court of Justice, the UN Tribunals for the former Yugoslavia and
Rwanda and the future ICC) also enjoy criminal immunity, based on special agreements made
between these international insﬁtmi;ns and the Netherlands as host state,

On March 19 of this year, Lawyer C. Schoor! has brﬁught a charge at the Dutch Public

Prosecutor against President Kumaratunga of Sri Lanka, who paid an official visit to the
Netherlands at the time.

This lawyer was of the opinion that President Kumaratunga was responsible for violations of
the Convention against torture of 1984. The Dutch Public Prosecutor rejected the request on



exclusively criminal law grounds. Inter alia, in this case the charge did not fulfil the
requirement of a “reasonable case”. The issue of criminal immunity has not been under

discussion, since no proceedings took place in the Netherlands.

The above concemns crimina! immunity in general. The question arises whether there is not,
with regard 1o the so- called intemnational crimes provided in the Statute of the International
Criminal Court, a special development. Firstly the question is relevant whether criminal
immuaity from these crimes still applies before the national court. Furthermore there is the
issue of article 98 ICC Statute.

In article 98 ICC Statute the Criminal Coun is msn'uctcd how to act when a request for
surrender or assistance would require the requested state to act inconsistently with its
obligations under international law with respect to the state or diplomatic i Immunity of a
person of a third state. The third state first must have waived -this immunity, Article 98 has to
be seen in connection with article 27 ICC Statute, according to \'vhich all persons are treated
equally, without any distinction based on official capacity. Immunity cannot be invoked. This
concems a procedure before the International Criminal Court itself. Article 98 however refers
to the cooperation between the ICC, a n:queéted state and a third state (see article 86 ICC
 Statute). According to the Netherlands a clear distinction has to be made between the situation
in which a third state is or is not a party to the ICC Statute. _ _

In case the third state is a party, this state has also submitted to the rule of article 27 and the
general obligation to coopcrauon under article 86. This state therefore accepts that his subjects
cannot claim cnmmal immunity for crimes over which the International Criminal Court has
jurisdiction on the basis of article 5 ICC Statute. In this case the Court does not have to
request a “waiver” by this third state. The requested state shall in such a case not act
inconsistently with its obligations under international law with respect to Immumty and shall
have to cooperate with the ICC.

In case the third state is not a party to the ICC Statute, this state is obviously not bound by
article 27 and the obligation to cooperation with the ICC. In such situations it is quite possible
that a state acts inconsistently with its international obligations, by surrendering & person who
claims immunity to the International Criminal Court without a “waiver” of the third state.
 According to the Netherlands it is in principle the ICC which has to decide in these matters 2

* The Dutch Lower Chamber of the States General, Explanatory Statement, meeting year 2000-2001, 27 484
(R 1669), or. 3
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TEXT

OBJET : COJUR CONUN COHOM RESPONSABILITE PENALE ET IMMUNITES DES
CHEFS D'ETAT, CHEFS DE GOUVERNEMENT, MINISTRES DES AFFAIRES
ETRANGERES ET DES DIPLOMATES

REF : BRU/ 0213/ 01

LE DROIT INTERNATIONAL

LA FRANCE EST PARTIE A LA CONVENTION DE VIENNE SUR LES RELATTIONS
DIPLOMATIQUES AINSI QU'A UN CERTAIN NOMBRE DE CONVENTIONS
MULTILATERALES OU D'ACCORDS DE SIEGE ETABLISSANT DES IMMUNITES EN
FAVEUR DE FONCTIONNAIRES INTERNATIONAUX OU DE DELEGUES DANS LES
", CONFERENCES OU INSTANCES DES ORGANISATIONS INTERNATIONALES. EN
REVANCHE LA FRANCE N'EST PAS PARTIE A LA CONVENTION DES NATIONS
UNIES SUR LES MISSIONS SPECIALES DE 19689.

PAR ATILLEURS IL FAUT SIGNALER QUE LA FRBNCE A RATIFIE LA CONVENTION
DE ROME DE 1998 PORTANT CREATION DE LA COUR PENBLE INTERNATIONALE.

LE DROIT INTERNE

LE PREAMBULE DE LA CONSTITUTION PREVOIT DANS SON ALINEA 14 QUE LA
REPUBLIQUE FRANCAISE, FIDELE A SES TRADITIONS, SE CONFORME AUX
REGLES DE DROIT PUBLIC INTERNATIONAL.

IL N'EXISTE EN FRANCE AUCUNE LOI SUR LES IMMUNITES DES ETATS
ETRANGERS ET DE LEURS AGENTS. .

LA COUR DE CASSATION DANS UN ARRET DU 13 MARS 2001 A ESTIME QUE "La
COUTUME INTERNATIONALE S'OPPOSE A CE QUE LES CHEFS D'ETAT EN
EXERCICE PUISSENT, EN L'ABSENCE DE DISPOSITIONS INTERNATIONALES
CONTRAIRES S'IMPOSANT AUX PARTIES CONCERNEES, FAIRE L'OBJET DE
POURSUITES DEVANT LES JURIDICTIONS PENALES D'UN ETAT ETRANGER.
SELON CET ARRET QUI VISE "LES PRINCIPES GENERAUX DU DROIT
INTERNATIONAL", ENCOURT LA CASSATION LA CHAMBRE D'ACCUSATION QUI
DIT ¥ AVOIR LIEU A INFORMER DANS UNE PROCEDURE METTANT EN CAUSE UN
CHEF D'ETAT EN EXERCICE ALORS QU'EN DROIT INTERNATIONAL, LE CRIME
DENONCE, QUELLE QU'EN SOIT LA GRAVITE, NE RELEVE PAS DES EXCEPTIONS
AU PRINCIPE CI-DESSUS ENONCE. .

IL N'Y A EN REVANCHE AUCUNE JURISPRUDENCE EN CE QUI CONCERNE
L'IMMUNITE PENALE DES CHEFS DE GOUVERNEMENT, MINISTRES DES AFFAIRES



ETRANGERES, RAUTRES MEMBRES DU GOUVERNEMENT ET DIPLOMATES EN MISSION
SPECIALE, QU'IL SOIENT EN EXERCICE OU QU'ILS NE LE SOIENT PLUS. LE
CAS ECHEANT, I, APPARTIENDRAIT A LA JURIDICTION SAISIE DR
DETERMINER SI UNE PERSONNE BENEFICIE D'UNE IMMUNITE DE JURIDICTION
PENALE.



ADMINISTRACION
«DE JUSTICIA

N

mterpretzr que el derecho local es compaﬁble con reglas aphcables del Dere
Internacional, es perfectamente posible que interpreten que el Acta de ﬁmzmdad
de Estado es compatible con el Derecho Penal Interpacianal contemporineo, tanto:
el tradicional como el convencional, y- llegar a la conclusién de que el Acta no
protege a ex-Jefes de Estado acusados de crimenes contra la humanidad y
crimenes igual de graves bajo el Derecho Internacional. No es una rc-@uma
adecvada a lo anterior argumentar que dicha interpretacidn someteria a todos los.
ex-Jefes de Estado, incluyendo a la Reina, a la jurisdiccién penal fiuera de sps
propios paises. La verdadera preocupamdn en esto, claro estd, es que los ex-Jefes
de Estado podrian verse sujetos a acusaciones fabricadas de imputaciones falsas,
Hay una gran variedad de otros métodos juridicos internacionales y diplométicos
para enfrentarse a estos casos si llegaran a ocurrir. El hecho de que los tribumales
britdnicos no levanten la inmunidad de un ex-Jefe de Estado por graves

'wolamonesa!DcrechoPenaIIntmnamcnaltampocomedempcduquempa:sl

deshonesto pueda lévantar falsas acusaciones ¢ontra un ex-Jefe de Estado. La idea
de que el querellado, Sr. Pinochiet Ugarte, piiéda disfrutar de inmunidad de Jefe de
Estado en el Reino Unido para prevenir que la negacién de dicha inmunidad
pudiera sentar precedentes que luego fueran utilizados de manera tramposa en’
otras partes, es dificil de aceptar a la luz del cbviamentz mayor y mas fuerte
interés que tiene Gran Bretafia en combatir los -crimenes contra la humanidad y

B otros graves mmenes compambles bajo el Derecho Inmmacwnal

7)Fmalmemn,hayquesuhmyarquealaphcarladocmmdelamm1dad'

de Jefc de Estado a ex-Jefes de Estado, se puede y debe hacer una distincidn entre

JuzgarenGranBremﬁaaunex-JefedeEstadoymdmﬂaampa{sqm

| aparentemente tiene jurisdiccién para juzgarlo; como en el caso de Espafia sobre el
" Sr. Pinochet. En este caso, al no extraditarlo, Gran Bretaiia frustraria los Jegitimos

intereses de politicas gubernarientales de Espafla en juzgar a Pinochet, debido a
que la politica piiblica del Reino Unido se opone a que se juzgue en el reino Unido

'aex-IefeédeEstadomclusomestznamsadosdegaveammmesbajoelDemcho

- .. Internacional. De hacerlo asi, los Tribunales del Reino Unido estarian impohiendo
_ .susproplaspoﬁucasaEspanaenuncasomdquelosmmmsesdeEspamson
F mayoresysehanemmmadoconmayorclmdady,porlotanm tienen derecho a

prevalecer. la sitvacién -seria distinta si los tribunales britdnicos simplemente

" mantuvieran’ que, en ausericia de legislacidn local especifica, los ex-Jefes de

EsmdonopuedenserjuzgadosendmmoUmdoporactoscnnnmles hayan

_ vaolado elDErechoInIemacxonalEstcmtmonoentraﬂaencpnﬂmtocpglas '

onoatmex-JefedeEstadnasupmpwpaxsoammc,elRemn

X fido " atamente conservaria el derecho de determmar si el Estado solicitante

mL 1 pnmafacae quejustifique la extradicién por los crimenes irmputzdos
| el pra '—sohmtante protegena complctamentc los dewchos ﬁmdamentales deda

78 .



respetadas como un aspecto habitual y tradicional del Derecho Interhacicral

. no-oblig

Dicha mmunidad diplomética subsiste para actos oficiales incluso después de que
la misién diplomztica haya terminado con el objeto de dar al diplomético toda }a
libertad para actuar en beneficio de los intereses de su pais. A

b)Iainmunidadsoberana,duenuesobﬁgamﬁaendDérecho-

Intcmacmnal pero que se otorga como cortesia internacional reciproca, ha sido |

establecida para impedir que los gobiernos extranjeros y sus propiedades sean
sujetos a la jurisdiccidn-de tribunales de otros pafses. Antafio absoluta, esta
inmmﬁdadschavistorcsuingidacadavezmésen]amayorpanedelasnacionesy
se refiere solamente a actos oficiales de naturaleza piiblica, para distingnirlos de

La mmdad soberana puede_ﬁu_apliqaxsé expresa o mmplicitamente.

| " €) La'inxﬁtmjdad-sobe:ana s¢ complementa con la asi llamada
doctrina de Acto de Estado, tampoco considerada obligatoria por el Derecho -

* Internacional, pero reconocida como un asunto de cortesia, que mantiene que los

tribunales de un pais no juzgardn los actos de Estado- (actos de gobiemno) de un
Estado extranjero queé bayan sido llevados a cabo completamente en dicho Estado.
Cabe 'hacer notar aqui que muchas autoridades de tribunales locales de varios
paises mantienen hoy en dia que los actos de Estados extranjeros que representgn
una clara violacién del Derecho Intemacional no tienen derecho a la proteccion de
la doctrina del Acto’ de Estado, entre otras razones porque la comunidad
mtemacional no tiene ningin interés en proteger Actos de Estado extranjeros que
viclen claramente las leyes internacionales (Véase el nada ambiguo dictamen

. sobre este punto hecho por la Suprema Corte de los Estados Unidos en el famoso
caso "Sabbating”). - - Tk e °

d) La jnmumidad de Jefe de Estado, qus en ef pasado estaba mmiy

- - vinculada a la inmunidad'soberana  OOcuando el soberano era el EstadolQ -

actualmente solo esta parcialmente relacionada con la inrmmidad soberana en su
estricto sentido técnico. Es indiscutible que los Jefes de Estado en funciones gozzin
de_cstainmmidadpmhlyismamzénqueelEstadomjemgczadeimnnidad :
soberana para actos de gobiemo de naturaleza no privada. La situacién es muy -
distinta, sin embargo, con respecto a ex-Jefes de Estado. El Derecho Internacional

3/ su proteccion, y por los mismos principios aplicables a la doétrina del
stado, que no se extiende a los crimenes bajo el Derecho Intemiacional.
Fgita, gentido, todo el Derecho Penal Tnternacional modemo rechaza sea

Fesdgfente o implicita pero claramente, las defensas basadas en doctrinas
' iales y en inmunidades de Jefes.de Estado o similares, :

3y p%do que los tribunales bnténicos tienen una larga tradicinm de

S
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Convencion no haya tenido efecto, siqui arcial, en el Reino Unido
Genocide Act de 1969, ni tendra e] menorpvalor que esta ley interna ﬁ;
incorporado el articulo 4 de la Convencidn, referido a la ausencia de inmunidades
frente al genacidio. -
.. El Reino Unido al ratificar el Convenio de Prenvencién y Castigo de
Delitos Contra Personas Internacionalmente Protegidas de 1973, la Repiblica de -
Burundi formulé una reserva a la reserva haciendo constar que ]a perseguibilidad -
de tales crimenes era un elemento esencial del Convenio y que por ello no podia |
considerarse parte del mismo 2 Burundi mientras no retirara la reserva. Nétese que
- en autos existen varias personas que debian gozar-de esa proteccion y fuercn
- asesinadas, : : : -
- Por ultimo, cuando Filipinas hizo reserva el articulo 4 del Convenio sobre
Genocidio , ¢l que establece 1a obligacién de castigar por ese delito inchso a Jos
gobemates. Gran Bretafia objets la reserva filipina.

i no hubieran existido tales reservas o demmcia, no serfa verdad, por tanto, que 1"

/ Para agotar las posibilidades sobre la cuestion de si ¢l querellado Sr

Pinochet Ugarte tiene 0 no derecho 2 la itmmmidad como Jefe de Estado, que
impida su extradicién a Espafia desde Reino Ugido; es preciso hacer algunas
consideraciones mis: N _ K

1).El Sr. Pinochet se cmvﬁﬁé en Jefe de Estado al derrocar por la fuerza a
un gobierno democriticamente elegido; 5 %

~ 2) Los crimenes que se le fmputan son crimenes contemplados .en el
Derecho Internacional. - - R ¥
' 3) Cuando fueron cometidos estos crimenes también viciaron las legislacion

-+ - 4) Si bien wn Estado tiene el poder de otorgar ammistias por crimenes
. L., cometidos en su territorio 6 sujetos a su jurisdiccién, dichas amnistias no protegen
¥ a quien cometi6 los actos amnistiados de responsabilidad penal ante el Derecho
Intemacional si los actos constituyen crimenes bajo el Derecho Internacional,
5) Al interpretar ¢l Acta de Inmumidad de Estado de 1978 -aplicable en -
. Reino Unido- inmunidades y privilegios a Jefes de Estado en su "calidad de
funcioparios piiblicos", no se deben perder de vista los criterios que justifican el
‘otorgamiento de dichas inmunidades. Aunque el Acta habla conjuntamente de la
_ inmyffiidad diplomética, la inmunidad soberana y la inmmidad de Jefe de Estado,
,;ff’ fitenbs juridicos para cada una de estas inmunidades no son los mismos.
457 ]~ JE\ @) Las inmuriidades diplométicas se consideran necesarias pace
,(g | SRermitiy - telaciones diplomaticas sin dificultades entre Estados y deben ser
iyt & gl: 50 93
R BR :
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COUR INTERNATIONALE DE JUSTICE ' INTERNATIONAL CQURT OF JUsTic

Declaration of Judge Van den Wyngaert

Arrest warrant - Enforcement in third States - War crimes - Genocide - Crimes against humanity - Un versal |
jurisdiction - International criminal court - National prosecutions - C ustomary international (criminal) layw -
Immunities - Victims seising courts in third States - State of origin unwilling or unable to prosecute -

Importance of decision on the merits: [.C.J revisiting the 1927 "Lotus" precedent of the P.C.I.J.

1. I fully support the Court's decision to dismiss the applicant State's request for the indication of provisional
measures. There is no irreparable prejudice to the rights which are the subject of the dispute, and the measures
requested (immediate discharge of disputed arrest warrant) are not justified by urgency.

2. At the outset I wish to clarify that the disputed arvest warrant is a national arrest warrant, not an "International
arrest warrant"* that can be enforced automatically in third countries. There is always a need for validation by
the authorities of the State where the person named in the warrant has been found, even in the case where a red
notice has been issued by Interpol2, which has not happened in the case of Mr. Yerodia Ndombasi.

3. L agree with the statement in paragraph 76 of the Order that a decision on the Congo's Application should be
reached with all expedition. The dispute between the two countries concerns an important question that may be
crucial to the further development of modem intemational criminal law. The basic question that it raises is how
far States are allowed (or are obliged) to go when implementing and enforcing norms of international criminal
law. As more and more States are adopting legislation to this effect, problems similar to the ones that gave rise
to the dispute between the Congo and Belgium are likely to arise in the future.

4. The international community undoubtedly agrees in principle with the proposition that the "core crimes" of

international criminal law (war crimes, genocide and crimes against humanity) should not remain unpunished3.
However, how this should be realized in practice is still the subject of much discussion and debate.

5 I'deally. such crimes should be prosecuted before international criminal courts such as the permanent
international criminal court (Rome Statute for the International Criminal Court ( 1998)4) or the ad hoce
international criminal tribunals (International Criminal Tribunal for the Former Yugoslavia (1993)2,

International Criminal Tribunal for Rwanda (1994)S or the (future) Sierra Leone Special CourtZ. It is clear,
however, that not all cases will be justiciable before these courts. The principle of complementarity in the Rome
Statute confers primary responsibility for prosecution of core crimes on States, nol un the International Criminal
Court, except in the cases where States are unwilling or unable to prosecute (Art. 17). Morcover, this court will -
only have jurisdiction in respect of crimes committed after the entry into force of the statute (Art. 11).

6. In the absence of supranational enforcement mechanisms, national criminal prosecution before domestic
courts is the only means to enforce intemational criminal law. States have not only a moral, but also a legal
obligation under intemational law to ensure that they-are able to prosecute international core crimes

domestically. This flows from a wide range of conventions that lay down the principle aut dedere aut judicar g

7. The idea that traditional limitations on criminal prosecution (territorial jurisdiction, immunities) cannot be
applied to international core crimes is gaining support. Numerous international criminal law instruments
(ranging from the Nuremberg principics? through the various '

subsequent codifications of international criminal law' to the Rome Statute for a0 International Criminal
Court) have, in different ways, laid down the principles of universal jurisdiction, the non-applicability of
traditional immunities!2 and the non-applicability of statutory limitations'®. There is a growing opinion in legal
doctrine supporting the view that these principles are applicable to the international "core crimes” because these

crimes are now prohibited under customary international law2, Some argue that there is a right and even a duty
on States to prosecute such crimes. Several decisions of the ad hoc Intermational Criminal Tribunals tend to

support this view!2.

8. However, uncertainty prevails as to the implications of this proposition for national prose::utl:on of
international core crimes, in particular regarding the question as to whether the principles described above apply

E ]
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to prosecutions before national courts in the same way as they do before international courts. Increasingiy
vietims or non-governmental organizations representing such victims call upon third States to prosecute persons
suspected of international core crimes, because the State where these crimes occurred is unwilling or unable to
prosecute, Some legal systems (e.g., the civil law systems that apply the pariie civile system) actually allow
victims to trigger criminal proceedings and do not distinguish between national and. foreign victims for that
purposel®. Often, such victims claim refugee status in the State in which they bring their complaint. In certain
cases, they acquire the nationality of the State 10 which they have fled. It can be expected that cases of this
nature will grow in number. .

9, States engaging in the domestic prosecution of such crimes as well as States called upon to co-operate with
these States in extradition proceedings are confronted with applying norms of international criminal law.
Increasingly, domestic courts are called upon to tackle difficult technical notions of public international law
such as jus cogens, erga omnes obligations and the question what norms qualify as norms of customary

international (criminal) law. The various Pinochet decisions (in'SpainE-Z, Be]gium‘—s, Francel2 and the UKZY)

and the Dutch Bouterse caseZ- are examples of 2 growing number of national judicial decisions®= dealing with
(different aspects) of the issues of international criminal law that are now before the International Court of
Justice. :

10. The case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) is
the first modern case which confronts two States on the issues of extraterritorial jurisdiction and immunity
arising from the application of a domestic statute implementing international core crimes. Times have changed

since the Permanent Court of International Justice decided the “Lotus” case in 192722, Intermational law now
calls upon States to prosecute and punish intemnational core crimes, but leaves some uncertainty as to the
practical implications of this proposition as far as the enforcement of domestic implementation laws is
concerned. For the sake of legal certainty, it is important that the International Court of Justice decides on the
merits of the present case with expedition. '

(Signed) Christine Van den Wyngaert.
\ .

| See the nature of the claim in the Application of the Congo, reproduced in para: 3 of the present Order.

2 Interpol, Secretariat général, Rapport sur la valeur juridique des notices rouges, ICPO - Interpol - General Assembly, 6Gth Session,
New Delhi, 15-21 October 192'?, AGN/6G/RAP/B, No. 8 Red Natices, as amended pursuant to Resolution No. AGN/GG/RES/7.

(4 - .
3 See, e.g. Principles of International Co-Operation in the Detection, Arrest, Exradition and Punishment of Persons Guilty of War
Crimes and Crimes Against Humanity, General Assembly resolution 3074 (XX V1il), 28 UNGAOR, Suppl. {30A) at p. 78,
UN doc. A/9030/Add.1 (1973): Security Council resolution 978, 27 Feb. 1995, UN do¢. SIRES/978 (1995); Econemic and Social
Council, Sub-Commission on Prevention of Discrimination and Protection of Minorities, resolution 1995/4 on the Prevention of
incitement to Hatred and Genocide, particularly by the Media, |8 Aug. 1995, UN doc. E/CN.4.Sub. 2/RES/1995/4; 23 Oct. 1997; Security
Council resolution 1234, 9 April 1999, UN doc. S/RES/1234 (1999); Security Council resojution 1291 of 24 Feb. 2000, UN doc.
S/IRES/1291 (2000); Security Council resolution 1304, 16 June 2000, UN doc. S/RES/1304 (2000). ;

4 Rome Statute of the International Criminal Court, /LM 1998, p. 999. . 1

5 Security Council resolution 827 {1993) on Establishing the International Tribunal for the Prosecution of Persons Respensible for
Serious Violations of Intemnational Humanitarian Law Committed in the Territory of the Former Yugoslavia, /LM 1993, p. 1192 {text
statute) and p. | 203 {text resolution) (as amended by Security Council resolution ) 166 of 13 May 1998).

6 Security Council resolution 955 establishing the International Tribunal for Rwanda, 7LM 1994, p. 1598,

7 Security Council resolution 1315, 14 Aug. 2000, UN doc. S/RES/1315 (2000); Report of the Secretary-General on the Establishment of
a Special Court for Sierra Leone, ¢ QOct. 2000, UN daoc. S/2000/913 (2000).

8 See £.g. Arts. 49 (1), 50 (1), 129 (111) and 146 (IV) Geneva Conventions 1949 (infra, note 10); Art. 7 Convention for the Suppression
of Unlawful Seizure of Aircraft (The Hague, 16 Dec. 1970, /LM 1971, p. 133); Art. 7 Convention for the Suppression of Unlawful Acts
against the Safery of Civil Aviation (Montreal, 23 Sept. 1971, /LM 1971, p. | 151); Art. 7 Convention on the Prevention and Punishment
of Crimes against Internationally Protected Persons, including Diplomatic Agents (New York, 14 Dec. 1973, /LM 1974, p. 41); Art. 7
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment {New York, 10 Dec. 1984, /LM 1584,

p. 1027); Ar. 14 Inter-American Convention to Prevent and Punish Torure (Cartagena de Indias, 12 Sept. 19835, OAS Treary Series,
No. 67); An. 7 Europeun Convention on the Suppression of Terrorism {Strasbourg, 27 Jan. 1977, £TS, No. 90); Art. 8 International
Convention for the Suppression of Terrorist Bombings (New York, 12 Jan. 1998, /LM 1598, p. 249). See also Art. |5, paras. 3 and 4 and
Ad. 10, para. 10 United Nauens Conventian against Transnutional Organized Crime, adopted by the United Nations General Assembly
on 15 Nov. 2000 (UN doc. A/535/383) and 1o be opened for signature from 12 Dec. 2000 in Palermo, ltaly

tharne ilanvw uin ciin.ore/Decuments doguments. html).
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9 Principles of [ntemational Law Recom:zed in the Charter of the Nuremberg Tribunal and in the fudgment of the Tribunal, UNGACR,
Sth Session, Suppl. Na. 12, UN doc. AJ1316 (1950).

10 See e.g. Convention on the Prevention and Suppression of the Crime of Genocide, Paris, 9 Dec. 1948, UNTS, Vol. 78, p. 277:
Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Farces in the Field. Geneva, 12 Aug. 1949, UNTS,
Vol. 73, p. 31; Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea,
Geneva, 12 Aug. 1949, UNTS, Vol. 75, p. 85; Convention relative 1o the Treatment of Prisoners of War, Geneva, 12 Aug. 1949, UNTS,
Vol. 75, p. 135, Convention relative to the Protection of Civilian Persons in Time of War, Geneva, 12 Aug. 1949, UNTS, Vol. 75, p. 287)
and their Additional Protocols (1977) (Protocol Additional (1) to the Geneva Conventions of 12 Aug. 1949, and relating to the Protection
of Victims of International Armed Conflicts, Geneva, 8 June 1977, UNGAOQR, doc. A/32/144, 15 Aug. 1977; Protacol Additional (1) 10
the Geneva Conventions of 12 Aug. 1949, and relating to the Protection of Victims of Non-International Armed Conflicts, Geneva,

8 June 1977, UNGAOR, doc. A/32/144, 15 Aug. 1977).

|1 Seee.g. Ars. 49 (1), 50 (I1), 129 (11). 146 (V) Geneva Convcr!tions. supra note 10.
12 See e.g. Art. IV Genocide Convention, supra note 10,

13 Conventicn on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humaniry, New York,
26 Nov. 1968, fLM 1969, p. 68 and European Convention on the Non-Applicability ofSta:ulory Limitations to Crimes Against Humanity
and War Crimes, Strasbourg, 23 Jan. 1974, ETS, No. §2.

14 Se¢e e.g. American Law Institute, Restatenrent of the Law (Third). The Foreign Relations Law of the United States, St. Paul, A.L.L.
Publishers, | 987, para. 404, Reporters' Notes, p. 257. See alsa International Law Commission, Draft Code of Crimes against the Peace
and Security of Mankind (| 996). text adopted by the Commission at its forty-eighth session, 1996, Yearbook of the )‘m‘ermx.'lona! Law

Commission, 1996, Yol. l1 (2), doc. A/51/10; hup://www.un.ore/law/ilc/texisidcodefra hrm.

LS See e.g. ICTY, Decision on the Defence Motion for [nterlocutory Appeal on Jurisdiction, 2 Oct. 1995, Tadic, para. 134 {Common
Art. 3 Geneva Conventions); /CTY, Judgment, 10 Dec. 1998, Furundzija, para. 153 (Torwre); /CTR, Judgment, 2 Sept. 1998, Akayesu,
paras, 495 (Genocide) and 608 (Comrnon Art. 3 Geneva Canventions); JC TR, Judgment, 21 May 1999, Kayishema and Ruzindana,
para. 88 (Genogide).

16 For a survey of national criminai procedure systems in Europe, see C. Van den Wyngaent (¢d.), Criminal Procedure Systems in the
European Community, Landon, Butterworths, 1993.

|7 Audiencia Nacional, Auto de la Sala de lo Penal de la Audiencia Nacional confirmando la jurisdiccion de Espafia para conocer de

* los crimenes de genocidio y terrarismo cometidos durante la dictadura chilena, 5 Nov. 1998,

http://www . derechos.ore/nizkor/chile/juicio/audi.html. See also: ASIL 1999, pp. 690-969. ' . 7

18 Investigating Judge, Tribunal of first instance, Brussels, 6 Nov. 1998, Revue de droit pénal et de criminologie 1999, p. 178: Journal
des Tribunauwx 1999, p. 308.

19 Investigating Judge, Tribunal de Grande Instancs, Paris, 2 and 12 Nov. 1998, ASIL 1999, pp. 696-700.

20 R. v. Bow Street Merropolitan Stipendiary Magistrate and others. ex parie Pinochet Ungarte, 25 Nov. 1998, Ail. £.R. (1998}, p. 897,
R. v. Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ungarte, 2¢ March 1999, All. £.R. (1999). p. 97.
T :

. e : :
21 Court Amsterdam, Order of 20 November 2000, http://www.gerechtshof- am.nl/uitspraken/arn | 2/ Bouterse/bes b

See also Court Amstergdam, Order of 3 March 2000, Nederlandse Jurisprudeniie 2000, pp. 1795-1800.

2 See also Bundesgerichtshof, 30 April 1999, Newe Zeitschrift fiir Strafrecht [999 pp. 396-404; Bundesgerichtshof., Ermittiungsrichter,
ll Feb. 1994, Neue Zeitschrifi fiir Strafrecht 1994, pp. 232-233; Bundesgerichtshof, i Dec. 1998, Neue Zeitschrifi flir Strafrecht. p.
236: Cour de Cassation (fr.). G janvier 1998, Bull, Crim. 1998, pp. 3-8; Federal Court of Ausiralia, | Sept. 1999, Nulyarimma »
Thompsan, FCA 1192,

23 Permanent Court of International Justice, The case of the S.S. “Lotus” (France/Turkey), 7 September 1927, P.C.1LJ., Series A, No 10.
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Abandon des poursuites contre le colonel Kadhafi
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La Cour de cassation de Paris a jugé, mardi 13 mars, que le dirigeant libyen, ja
colonel Mouammar Kadhafi, ne peut étre Poursuivi pour l'attentat contre le
DC-10 d'UTA qui avait fait 170 morts en 1989, car il bénéficie d'une immunité
en tant que chef d'Etat. -

La Cour de cassation de Paris a tranché : elie a accordé, mardi 13 mars, le bénéfice de
l'immunité au dirigeant libyen Mouammar Kadhafi, qui était menacé de poursuites, Le
colonel Kadhafi était visé par une plainte pour "complicité de destruction d'un bien par
l'effet d'une substance explosive ayant entrainé la mort d‘autrui, en relation avec une
entreprise terroriste” a la suite de |'attentat contre le DC-10 d'UTA qui avait fait 170
morts en 1989, :

Dans son arrét, lu en public, la haute juridiction a estimé que “/a coutume
internationale s'oppose & ce que les chefs d'Etat en exercice, sauf dispositions
internationales contraires, puissent faire 'objet de poursuites”. Elle a jugé que le crime
qui pourrait étre reproché au colonel Kadhafi ne reléve pas, "en I'état du droit
international et quelle que soit sa gravité, des exceptions & l'immunité”,

Cette décision devrait mettre un terme définitif a I'affaire et aux démarches engagées
en France par les familles des victimes du vol d'UTA, le dossier n'étant pas renvoyé
comme d'ordinaire & une autre cour d’appel. Mais I'avocat des plaignants a cependant .
annoncé son intention de saisir la Cour européenne des droits de I'homme. “Nous irons
devant la Cour européenne expliquer qu'on nous a refusé ‘le droit aux Juges’ pour
protéger un chef d'etat dont le régime pratigue le terrorisme”, a déclaré a la presse M
Francis Szpiner, qui considére que la décision "s'inscrit dans Ja Jurisprudence la pius
archaique et la plus réactionnaire du droit international”,

M® Frangois Gibauit, qui représente |es intéréts de I'Etat libyen, a estimé, au contraire,
que la deécision était “conforme au droit international et aux traités en vigueur”. 1l a
ajoute que "fe colone! Kadhafi ne craignait pas l'examen du fond de cette affaire car il
n'y a pas de charges contre Iui".

LA FIN D'UNE LONGUE ET COMPLEXE PROCEDURE

L'avion de I'UTA avait explosé en vol a2u-dessus du dé.se‘ft du Ténéreé, au Niggr, .Ie 19
septembre 1989, tuant les 170 Passagers et membres d'équipage, embarqués a
Brazzaville (Conge) et N'Djamena (Tchad).

Le 10 mars 1999, la cour d'assises de Paris avait condamné par contumace a
perpétuité cing agents secrets libyens - dont Abdaliah Senoussi, beau-frére du colc_n.c.:l
Kadhafi - et un diplomate libyen de Brazzaville. Plus de 200 millions de francs ont été
Verses aux victimes par la Libye. L'enquéte n'avait révelé aucune charge contre le chef
d’Etat libyen..Les familles de victimes avaient pourtant déposé une plainte contre M.
Kadhafi en juin 1999. Elles considérent que le colonel Kadhafi aurait commandité _
I'attentat pour se venger des affrontements avec la France au Tchad dans les années
1980.

Mals, & la surprise générale, fe Juge d'instruction antiterrcriste Jean-Louis Bruguiére
avail donne une suite aux poursuites le 6 octobre 1999, saulignant que la régle de
Fimmunite n'était inscrite dans aucun texte du droit frangais. Le 20 octobre 2000, !a
chambre d'accusation de la cour d'appe! de Parts lur a donné le feu vert, estimant que
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les faits "ne pouvaient étre considérés, a les supposer établis, comme refevant des
fonctions de chef d'Etat”. Le parquet général avait alors déposé un pourvai devant |a

Cour de cassation et, le 27 février, a I'audience, I'avocat général Jean-Yves Launay

avait mis en garde la Cour. "Si vous permettiez de juger un chef d'Etat étranger

devant une juridiction frangaise, le risque serait grand de voir la responsabilité de la '
France engagée par 'autre Etat, et de voir ia crédibilité diplomatique de la France

remise en cause”, avait-il dit. '

La Libye est toujours sous le coup de sanctions économiques imposées par {'ONU. La
France a amorcé un rapprochement diplomatique, fin 2000, aprés I'intervention du
colonel Kadhafi en faveur de la libération d'otages occidentaux aux Philippines. La fin
de cet interminable feuilleton Judiciaire devrait sans doute contribuer a promouvoir la
volonté de réconciliation affichée par Paris et Tripoli.
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. Suivant:

N"1414

pF 3 , 13 MARS 2001

k. COTTE prisident,

REPUBLIQUE FRANCAISE

AUNGM DU PEUPLE FRANGAIS

' LACOUR DEC:ASSATI&N. CI-lAMBRECRMNELLE &n s
audiencs pubiigue term au Fa!a:s de justica a PARIS a rendu farrtt

Shnantm:n'lapmwaifmnépar: ':
- LE PROCUREYR GENERAL PRES LA COUR D'APFEL '

contre larét de Ja chambre d'accusation de ladite cour d'eppel, en date dy
20 actobra 2000, qui 8 confinné Ferdonnancs du juge dinstruction disart y
mrheuikmﬂrwlapmmdnfmdaﬁmSDSAﬁ‘EﬂTATSaus
Haatrice BOERY, dpouse CASTELNAU d'ESNAULT, cenbe
Mouammer KHADAF], du chef de complicitd da destruction d'un bisn pir
l'effat duna substance explasive ayant entrainé ta mart diautrui, en relatic n
avec una entreprise tefroriste ;
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La COUR, statuart apris débats an Maudisncs publique du
27 féwrier 2001 cl éaisrt présents © M. Cotte président, Mme Chanet
consailler rappertew, MM. Joly, Le Gall, Farge, Mme An2ani, M. Pailatiar,
Mms Mezars, MM, Palisss, Amouid, Mme Koering-Jeulin, M. Comeloup
conselllers de 8 chambre, M. Despertes, Mme Karsenty, M. Sassoust,

" Mme Caron conselllets référendairas |

US-AFR-2881 12:80

Avoeat général : M, Launsy
Greffier de chambra : Mma Nicoles ;
© Surle rappert de Mime le conseiller CHANET, les.abservations

" de Ma BOUTHORS et de la sociéte cvie professionnells PIANICA

el MOLINIE, aveeats en la Cour et les conclusions de M.. laves
généeal LAUNAY; . ; R

Vu l'ordormianes gu prisident da la chambre criminalie en dafis
du 22 novembre 2000 preserivant Pexamen immédiat du pourve ;

Vu Jes mémeires pradults an demande et en défanss |
Sur fe rioyen uniqua de cagsation, pris de 12 vielation ¢l

droit pénal eoutumier Infernatfedal rejatif & Fimmunits de Juridicticy

recunnue aws chefs 'Elat éfrangers ;
Yu Iasprhi:ipu_agéqémdu drmtmtarmhnml. :

- Attendu que |a coutums infermnationiale’s'cppasa 8 co que 12
chefs d'Eisl en -exsrcice puissent, en fabsencs de disposition
internationales contraires s'impesarnt aux partias cancerness, fzire fobjet &
potrsuitss davant les juridiciions pénaies dun Etat Stranger ;

Altendu que Faseeciation SOS Altentzts et Béairics Castalnad
d'Esnault ent-porté plainta Bvec constitition de pertie civile du chef da
complicité da destruction dun blen par l'sffet dune substance explosivs
ayant entrainé 12 mort d'autiul, en retation avec une entreprise ternoristr,
contra Mouammar Khadafi, chef dEiat en exercics de 1a Jamahiriya Arate
Libyenre, & qui slles reprashent son implication dans tattantat cammis !e
19 septembra 1889 contre un avien DC 10 de [a compagnie UfAlequgl‘in
explosant au-dessus du Niger, 3 causé la mart de 170 persammes, plusistr s
dentra elles étant de nationuiilé frangaise |

AlteriduGue, pout canfirmer fordonnancs du Juge dinsiuct n
disant y avoir lley & informer, nanobetant des réqulsitions cardraires (U
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comgris la France, euctina fmmunit ne' saLrat couvrir )
de desiruction dun bien par Teffet d'une substancs explesive ayert entraing _

pogioe s |t ts
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feits da complicits

1& mert d'avtrui, en Felstiory avec une entrepriss terveiiste |
" Mais altshéu quen pronongantainsi, alors quien Pétat du arok

internatienal, fe erimeldénance, qusile quan sai fa grevits, NS rEFRYS FaE ~——

des excsplions au principe de [immunits da [uridicion des chefs dEky
Strangsrs en excroies, ia chambrs d'acamation 2 méeonnu le princigs

susvies ;

Deu il s!;tit quse la caseation st encourua  quialle zura fies

sane renvol, fa Cour de Cassation 4tant en mesure d'appliquer

la ragle cle:

droi el de metirs fin au [itige ainsi que Is parmet larticle L. 131-5 du Cath:

de Fargarisation judicieira ;

Par cag !"noﬁfs,

chambre d'sccusati

20 ocrobre 2000 ;

12:@1

b _.Drrﬁyévﬁirﬁauéifﬂhﬂnﬂ;-
S
DIT.n'y avoir el & rarvoi ;

. msaei:: ANNULE, &n toutes ses dispositions, l'arrét de b1
jon de la cour d'appasl da PARIS, en date o

ORBOhiNE [impressicn du présant et &a transciption @ r
les raistres du graffe de'la chambre de linstruclion de 18 cour d'appet d3
PARIS, sa mention en marge ou & |a sufte da lamét annulé ; ‘

Ains{ &n‘i 6t jugé par ka Gour ds Cassation, chambre aiminell .
ef pronancs perle pr!ﬁsidant Is trel2e mars deux mille un;

a 6th signs par [e président, &

En foi de quoi le présant amat
mppmmalagreﬁ;srdedmmhra:
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* for historic actors, and the

- Mandela. Yitzhak Rabin was

o

wall fﬂof h;lt‘tfed

Confiict between Arabs and Israelis is

rooted in centuries of enmity. The present
Cnsis suggests the guif is unbridgeable

_DOMINIQUE MOS!

The International
community has failed to
impose a trice and the
emotional rift between
Israels and Palestiniang ~
not to mention with the
Arab and Muslim warld at
large - is at its widest for
decades. Once again, Arah
and Israeli seem to live In
Separate universes,

When the stats of Israe]
Was created in 1948 In the
aftermath of the Holocaust,
it was perceived by [sraelis
not only as the miraculous
I of an ancient
kingdom but also as the last
product of Europe's
19th-century natlonallsms.
But the miracle occurred at
a lime when another major
historical current -
decolonisation - was
developing in the region.
Israel's young natjonalism
was thus percelved by its
Arab neighbours as an

- anachronism; and its
military trlumph in the
Six Day War of 1967 was
equated with regional
imperialism,

In spite of the cold peace
between Israe] and Egypt
and the slightly warmer one

betwean Israsl and Jordan, a |
nistorical divide seams to
have returned: today's
Arab-lsraell conflict mirrors
the fundamental opposition
between Islam and western

Charlemagne. The divide is
not fully revealed by the
relative moderation of
yesterday's Cairo
declaration. But do Arab
regimea reflect Arab
opinion?

What makes the present
sttuation so tragic 1s that in
the past few months peacs
had never seemed closar,
But historic narratives cal]

Middle East lacks the
equivalent of South Africa's
F.W. de Clerk and Nelson

Israel’s de Clerk and his
assassination may prave to
have been a tuming point.
Yassiy Arafat, leader of the
Palestinjan Authority, is no
Mandela. He may have been
a charismatic revalutionary
leader, but he is a poor
statesman, a tactician mors
concerned ‘o preserve his
life and maintain his power
than to liberate his people or

transcend his numn fata

Although Israel has lost
the battls of images and
hence much of the sympathy
of international public
opinion, doubts about Mr -
Arafat’s sincerity ara
growing in western
diplomatic circles. Could a
man of his generation,
axperiance and character
ever be ready and willing to
make peace?

In trylng to assesa what
has gone wrong during the
eight years stnce the 5

‘of the Oslo peace
process, one must emphasise
the narcigsism and
arrogance that angulfed
Israell soctety, best
characterised by its suicidal
settlement policy. Parallel to
that, Israel chose to becoma
a star of the new {nternet
galaxy and lost sight of the
central impartance to its
future of improving relations
with tts neighbours. This
was a recipa for disaster.

In territorial terms it was
the wrong direction to take,
but was there ever & real
alternative? Israelis were so
afraid of their own
internecine quarrels, so
obsessed by the ldeological
and institutional dangers
lurking inside a state torn
between theocyacy and
democracy, that thay mastly
lgnored the growing despair
and humiliation of the
Palestinlans, not to mention
the daily Injustices suffered
by thelr Arab-Israeli fellow
citizens

In the case of the
Palestinians, this despair
wag deepened by the
corruption and
incompetence of tha
Palestinian Authority as
well ag by the cynical
indifference of the other
Arab regimes,

One may wonder anew
whether the Arab world has
truly resigned icself to

Israel’s existence. To Jews,
Israel may be the creation of
western guilt: but in Arab
eyes, [t represents the latast
manifestation of western
arrogance, And on this
reading, it Is destined in the
long rue, like the Christian
crusader kingdoms of the
Middle Ages, to be
swallowed by the desert
sand.

Confronted with the
violence, if not hatred,
directed at them, avan the
most ardent nronanents nf

with deep foundations

peacs in Israel and In the
Jewish world are asking
themselves fundamental
questions. They-are deeply
aware, maybe axcessively so,
of Israsl’s long-term -
vulnerahility,
demographlcally as well aa
politieally. Today the
Palestinians’ weakness only
strengthens their cause,
while Israel's greatest
vulnerability is the fact that
it iz so much stronger. But
what about tomorrow?

As things sm_nj. the
formula coined in the 19508
by the French philosopher
Raymond Aron to define the
Cold War - peace
impossible, war improbable
= seams to fit the realities of
the Middle East. The
soclo-economic, eultural,
religious and emotional gap
between the two peoples is
too large for paace. The
absolute weakness of the
Arab armies and ths
dependency. of most Arah
regimes on the United States
make war very unlikely. A
reductian in the Jevel of
violence seems {o be the
only way ahead. Yet the
passions of war remain real.

What can be done to
recreate some sense of
normalcy and to prevent
renewed viclence, an’
escalation that could all teo
easily spread to the entire
western world? The issue of
Jerusalem was largely to
blame far the fallure to
reach a comprehensive
agreement, The urgent need
naw is to separate those
discussions from the rest of
the peace negotiations. In
the long term, one obvio
solution is an '
Internationalisation under
United Nations authority of
the Templa Mount, but at
the moment, neither sida -
and in particular the Arabs
= is ready for it.

At some point, separation
may loom as the only
alternative. But how can the
two communities live apart
while the Palestintans
depend $o heavily for their
ecanomic survival on their
entanglement with Israel?
Besides, Arab-laractis
comprise nearly 20 per cent
of Israel's population.

The wall of passion and
hatred is being built in the
Middle East. The

. destabilisation will reach

well beyond the reglon itsell,

The writer is deputy director
of the Paris-based Mnstitue
Francais des Relations
Internarionales. He writes
here in a personal capacity.
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LE SOIR

LaFrance

\ s’autorise -

2 poursuivre
Kadhafi

e colonel Mouammar Kadha-

fi seratdl un jour jugé en
France pour «complicité d’homi-
cides volontaires» pour l'explo-
sion du BClQ d'Uta qui’ s'est
écrasé en 1989 dans le désert
du Ténéré, faisant 170 morts?

On est sans doute loin de voir le
dirigeant libyen dans un box
mais la chambre des mises en
accusation de la cour d'appel de
Paris a fait hier un pas en avant
qui n'est pas pour déplaire 3
l'association « SOS attentats», 3

Torigine de la plainte. Cela va

faire évoluer le droit internatio-
nal, dit Frangoise Rudetzki, la
présidente de |'association..

La cour a estimé que cette
plainte était recevable, Immuni-
té des chefs d'’Etat en exercice
«ne s'appliquant pas a des ac-
tes de terrorisme ». Lors de I'au-
dience, l'avocat des plaignants
avait plaidé que toute /dvaiution
du droit allait dans le sens d'une
plus grande rasponsabilité pé-
nale des chefs d’Etat.

Le parquet est cependant oppo-
sé a cette décision et un appel
devrait étre interjeté auprés de
la cour de cassation.

Ity a un peu plus d'un an'que [a
cour d'assises de Paris a con-
damné par contumace six
agents secrets libyens & la per-
pétuité. Mais le juge Bruguidres,
qui a instruit e dossier, est per-
suadé que lordre de détruire
appareil venait de plus haut.

La décision de la cour d'appel
de Paris intervient a un moment
olt les relations entre la France
et la Libye se réchauffent. La
prise d'ctages de Jolo a obligé
caf ééé Paris g traiter avec r‘grr

i du sort de ses ressortis-
Egnts, la fandation du fils Kadha-
fi ayant mené une médiation
avec les rebelles philippins. Le
guai d'Orsay entend poursuivre
la «normalisation =,

Jo. M.
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