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20™ MEETING OF THE CAHDI (STRASBOURG, 12-13 SEPTEMBER 2000)

742" meeting — 15 February 2001

Iltem 10.1

Ad hoc Committee of Legal Advisers on Public International Law (CAHDI)
Abridged report of the 20" meeting, Strasbourg, 12-13 September 2000
(CM(2000)184 and corrigendum)

Decisions

The Deputies

1. took note of the CAHDI opinion on Parliamentary Assembly Recommendation 1458
(2000) towards a uniform interpretations of Council of Europe conventions: creation of a
general judicial authority;

2. approved the CAHDI specific terms of reference for 2001-2002, as set out in
Appendix 8 to the present volume of Decisions;

3. took note of the CAHDI report as a whole (CM(2000)184 and Corrigendum).


http://cm.coe.int/dec/2001/742/x8.htm
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OPINION OF THE VENICE COMMISSION ON THE CREATION OF A GENERAL
JUDICIAL AUTHORITY

742" meeting — 15 February 2001

Iltem 10.2b

Venice Commission

b. Opinion of the Venice Commission on Parliamentary Assembly Recommendation
1458(2000) on a uniform interpretation of Council of Europe conventions: creation of a
general judicial authority

(CM(2001)17)

Decision

The Deputies took note of the opinion of the Venice Commission on Parliamentary Assembly
Recommendation 1458 (2000) on a uniform interpretation of Council of Europe conventions:
creation of a general judicial authority.






Ministers' Deputies
CM Documents

CM(2001)17 (Restricted) 10 January 2001

742 Meeting, 15 February 2001
10 Legal questions

10.1 b) Establishment of a general judicial authority
Opinion adopted by the Venice Commission at its 45th Plenary Meeting (Venice,
15-16 December 2000)

Introduction

At its 707th meeting (26 April 2000), the Committee of Ministers forwarded
Recommendation 1458 (2000) entitled “Towards a uniform interpretation of Council
of Europe conventions: creation of a general judicial authority” to the Venice
Commission for an opinion.

This recommendation forms part of a process of reflection which began some years
ago. Following the 2nd Summit of Heads of State and Government of the Council
of Europe, the Czech Republic drew up a proposal for a general judicial authority.
Following this, Mr Schwimmer, then a member of the Parliamentary Assembly,
tabled a motion, along with a number of colleagues, with a view to recommending
to the Committee of Ministers that such a judicial body be set up. It was as a result
of this motion that the Parliamentary Assembly adopted the recommendation in
question.

The Committee of Wise Persons, in its final report to the Committee of Ministers
(CM (98)178), suggested that the Venice Commission might be consulted by the
Committee of Ministers on the interpretation of conventions and other Council of
Europe legal instruments lacking specific interpretation mechanisms.

This document will begin by defining the concept of a general judicial authority (1),
then examine the main questions that would be raised if such an authority were set
up: choice of the appropriate body (ll), its decision-making powers and the
procedures by which matters would be referred to it (1), and its jurisdiction ratione
materiae (1V).

The Venice Commission will not express an opinion on the expediency of setting
up a general judicial authority. It simply notes that the creation of a flexible
mechanism, which has some chance of being achieved, may be considered
desirable, even if it is not absolutely necessary, inasmuch as Council of Europe
conventions have been applied until now despite the absence of such a
mechanism. Nor does such a mechanism exist within the framework of The Hague
Conference on Private International Law or the Red Cross Conventions. The
Commission will, however, examine the alternative to the establishment of a
general judicial authority, which would be to make systematic use of its own
expertise in interpreting conventions (V).



L. A general judicial authority: the principle and the implications of such
a choice

The value of having a general mechanism for interpreting the Council of Europe’s
conventions should be stressed from the outset. Such a mechanism would have to
be clearly differentiated from the supervision machinery provided for under a
number of conventions (cf. the distinction between paragraphs 3 and 4 of
Recommendation 1458 (2000) and Mr Svoboda’s explanatory memorandum (Doc.
8662, point I1.D.1, p.7)).

This says nothing about the actual nature of the body responsible for interpreting
conventions or its powers. In other words, two questions arise:

- Is it necessary to set up a judicial authority or would a non-judicial body be
more appropriate?

- If a judicial authority is set up, should it be empowered to interpret only a
limited number, or a large number, of conventions? In other words, should it be a
general judicial authority?

1. Recommendation 1458 (2000) recommends the establishment of a general
judicial authority. According to the explanatory memorandum this could be the
European Court of Human Rights or a new body. In both cases, the aim is to set up
a fully-fledged judicial authority, in other words a body with binding powers. The
binding nature of this body’s decisions would greatly facilitate the uniform
application of conventions. However, it would be inconceivable to set up a general
judicial authority without adopting new treaties or revising existing texts.

2. Although it does talk of a general judicial authority, the recommendation
does not insist that the mechanism should be of a general nature right from the
outset; it would be possible to start with treaties “still to be concluded and a
selected number of the existing conventions” (paragraph 9). However, in the longer
term, the authority should cover most of the Council of Europe conventions, failing
which it would not be truly general in nature (cf. last paragraph of the conclusions
of the explanatory memorandum).

3. The question of the extent of the jurisdiction of the general judicial authority
will be dealt with in more detail below (section IV). However, it should be borne in
mind that the establishment of a judicial authority would involve an extensive
process of change in the first two of the following cases:

- The gradual extension of the authority’s jurisdiction, on a case-by-case
basis, one convention at a time, would require many successive amendments to
conventions.

- Adopting a mechanism applying only to certain conventions would make it
possible, on the other hand, to adopt a single treaty, but there is a risk that states
would be reluctant to ratify it and that this would delay its entry into force. If all the
member states were required to ratify, this would be likely to delay the whole
process for many years. As an interim measure, the general judicial authority could
have jurisdiction only in respect of those states which had ratified the new treaty.

- A third approach, namely the establishment of the jurisdiction of the
“general” judicial authority for new conventions only, would have the merit of not
increasing the number of new treaties to be adopted. However, it would have the



major drawback of not meeting an existing need.

The following sections of this opinion will assume that the choice has been made in
favour of a general judicial authority and will examine the options available. It will
then go on to examine a scenario in which the idea of a general judicial authority
with binding powers has been rejected in favour of an advisory role for the Venice
Commission.

L. The appropriate body to exercise general judicial authority

Recommendation 1458 (2000) does not specify which body should exercise
general judicial authority. The explanatory memorandum, on the other hand,
concludes (in section 11.G) that there are two possible solutions: (i) assign general
judicial authority to the European Court of Human Rights; or (ii) create a new body.
It does not take a stance in favour of one or other of these solutions.

1. The Venice Commission considers that assigning the role of a general
judicial authority to the European Court of Human Rights could have advantages, in
view of the judicial experience of this institution. However, it would be for the Court
itself to express an opinion on this matter. As pointed out in the explanatory
memorandum (section II.F), the Court itself would have to be prepared to take on
the task; the Committee of Ministers has put the question to the Court. The Venice
Commission would like to reiterate that the granting of new powers to the Court
should not hamper it in the performance of its existing functions and in particular
should not prevent it from delivering judgments within a reasonable time.
Considering that the President of the Court has drawn the attention of the Council
of Europe organs to the growing difficulties in this area, any extra workload would
require the necessary human and material resources to be made available.
Assigning new functions to the Court, thereby enabling a single authority to
interpret conventions, whether or not they relate to human rights, would lead to a
more systematic approach in the application of Council of Europe conventions.

2. The advantage in creating a new, specialised judicial authority would be
that such a body would have exclusive powers to interpret Council of Europe
conventions. However, this would not necessarily mean setting up a permanent
body. The extent of the activities of such a body should in fact depend on the
extent of its powers, i.e. the conventions in respect of which it would have
jurisdiction, and the arrangements for the referral of matters to it. The number of
matters referred to this authority should be relatively small, at least, that is, if the
general judicial authority only had jurisdiction in respect of a small number of
conventions or if it could not have matters referred to it by the national courts. The
drawback of this approach is that different bodies would be called on to interpret
the Council of Europe’s conventions. In any case, if the specialised judicial
authority were to take into account the case law of the European Court of Human
Rights and if a co-ordination procedure between the two jurisdictions were to be
applied, such inconvenience could to a significant extent be avoided.

A specialised judicial authority of this type might be composed of seven to nine
part-time judges chosen. They could be chosen from national judges or law
professors specialising in public international law. They might be appointed by the
President of the European Court of Human Rights.

lil. Decision-making powers and referral procedures

Recommendation 1458 (2000) proposes that three types of competencies could be
assigned to the general judicial authority:



i. [giving] binding opinions on the interpretation and application of
Council of Europe conventions at the request of one or several member states or at
the request of the Committee of Ministers or of the Parliamentary Assembily;

ii. [giving] non-binding opinions at the request of one or several
member states or of one of the two organs of the Council of Europe;

iii. making preliminary rulings, at the request of a national court, on
lines similar to those of Article 177 of the Rome Treaty of 1956 establishing the
European Economic Community.”

Two questions therefore arise: (i) should the opinions of the general judicial
authority always be binding? and (ii) which bodies should have the power to refer
matters to it?

A. Decision-making powers

The Parliamentary Assembly’s proposal leaves open the question of whether the
legal opinions of the general judicial authority should be binding.

The Commission believes that, if it is decided to establish a new judicial body, it
should be able to adopt binding decisions. If, on the other hand, only non-binding
opinions are to be given, then the idea of setting up a new general judicial authority
should be abandoned, for at least the two following reasons. Firstly, it is difficult to
imagine how an authority could really be regarded as “judicial” if it only had
advisory powers. Secondly, and above all, the creation of a general judicial
authority would imply, as mentioned above, the adoption or amendment of treaties.

If it is decided that the general judicial authority will issue both binding decisions
and non-binding opinions, then the type of document adopted (judgment or opinion)
should depend on the referring authority. On the model of the system adopted at
the International Court of Justice (and the European Court of Human Rights in
cases other than individual applications), binding judgments could be delivered on
matters referred to the authority by a state and non-binding opinions on matters
referred to it by one of the statutory organs. Furthermore, any referral by the
national judicial authorities should also give rise to a binding decision, which would
be in keeping with the Assembly’s recommendation. However, the Commission
considers that it would not be wise for the decisions of the authority to be binding
for some conventions and not for others.

If the European Court of Human Rights were turned into a general judicial authority
it would be entirely conceivable for it to act in an advisory capacity. The combined
power to issue both judgments and non-binding opinions would not be anything
new in the area of international courts.

- The European Court of Human Rights has the power both to deliver binding
judgments (Article 46, ECHR) and to give advisory opinions (Article 47, ECHR).
However, the latter power is only of very secondary importance and arises not from
an application by an individual or a state, as the Court’s ordinary power does, but
from a request by the Committee of Ministers.

- The Court of the European Communities also mostly delivers judgments.
However, at the request of the Commission, the Council, or a member state, it can
also give opinions on the compatibility of a proposed agreement with the provisions
of the Treaty of Rome; these opinions are binding (Article 300.6 of the Treaty of



Rome).

- Advisory opinions form a much larger proportion of the case-law of the
International Court of Justice. However, here again, the bodies empowered to refer
matters to the Court differ according to whether it is a binding judgment or an
advisory opinion that is sought (see, on the one hand, Articles 34 et seq. of the
Statute of the Court and in particular Article 59, and, on the other, Articles 65 et
seq.): states may ask the Court to deliver a judgment, whereas the General
Assembly, the Security Council, other organs of the United Nations and specialised
agencies may only request an advisory opinion (Article 96 of the Charter of the
United Nations).

In any case, if it were necessary that the European Court of Human Rights in its
role of judicial organ were to acquire powers in a new domain, it would seem
appropriate to empower it also to render mandatory decisions and not just
consultative opinions.

B. Bodies empowered to refer cases to the authority: practical
implications

Two types of referral are proposed, firstly referral by political bodies, either the
organs of the Council of Europe or member states (sub-paragraphs (i) and (ii)), and
secondly referral by national judicial authorities (sub-paragraph (iii)).

Whatever the case, there would be some significant innovations, particularly if the
general judicial authority were assigned binding powers.

1. If provision were made for referral by political bodies only, it is likely that this
would take place only rarely, as is shown by the infrequency of requests to the
Legal Adviser for interpretative opinions on conventions. States, in particular, might
be reluctant to refer to this authority on cases which are pending before national
courts or in which their interpretation differs with that of other states. On the latter
point, it is worth quoting the conclusions of the explanatory memorandum,
according to which, under existing law:

- “‘judicial settlement procedures are purely hypothetical and have never been
used”;

- “the same may be said of arbitration” (paragraph 46, page 13).

Even if the hypothetical possibility of referral by a political body were to increase in
the event of a general judicial authority being set up, it is likely that the actual
number of cases brought would remain limited. The practical significance of the
mechanism would therefore be somewhat limited.

2. If national courts were allowed to refer cases to the general judicial
authority, it would have to deal with a larger number of cases. For example, the
system of preliminary rulings established in Article 177 of the Treaty of Rome-
which became Article 234 after the Treaty of Amsterdam - has been very
successful, even if we exclude cases of compulsory referral. However, there is a
considerable difference between the situation of a supranational community and an
international organisation such as the Council of Europe, both in terms of the
number of texts which might form the subject of a referral to a judicial authority and
in terms of the number of cases in which they are applicable. The introduction of
compulsory preliminary rulings (cf. Article 234.1 of the Treaty of Rome) should not
be considered the exclusive preserve of supranational communities and might form
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the subject of an optional declaration on the part of states. In fact, article 3 of the
draft European Agreement on the competence of the European Court of Human
Rights relating to the production of consultative opinions regarding interpretation of
European Treaties foresees that national courts of the highest instance have the
obligation to refer to the European Court for a consultative opinion before rendering
a decision which departs from an interpretation given in the matter by a higher
court of another Contracting Party. The conditions relating to obligatory referral
that imply an obligation on the courts to take into account the case law of judicial
organs of other states would clearly however require revision, due to difficulties that
domestic courts would experience in taking foreign case-law into account.

IV. The jurisdiction ratione materiae of the general judicial authority

The recommendation of the Parliamentary Assembly leaves open the question of
the jurisdiction ratione materiae of the general judicial authority; it does not specify
which conventions it would be entitled to rule on. It merely states, in paragraph 9,
that it should start with treaties still to be concluded and a selected number of
existing conventions.

Consideration might be given to the possibility of introducing a new judicial
mechanism for a limited number of conventions on a trial basis, but one should not
lose sight of the possible future extension of the system (cf. the last paragraph of
the conclusions of the explanatory memorandum). Once the need for such an
authority has been established, it should be truly general in nature, and not just a
new mechanism among many others. The Commission would therefore be in
favour of assigning general powers to the general judicial authority.

If this general judicial authority were distinct from the European Court of Human
Rights it would not of course have jurisdiction in respect of the European
Convention on Human Rights and its protocols. Neither should it have jurisdiction in
respect of the European Social Charter (ETS No. 35), which is the only Council of
Europe convention to provide for systematic reviews, at regular intervals, of the
commitments entered into by the Contracting Parties and whose Additional
Protocol (ETS No. 158) authorises collective complaints in cases of allegations of
violations of the Charter (cf. explanatory memorandum, para. 26, p. 8).

Apart from human rights texts, it is the conventions on criminal matters, in particular
the European Convention on Extradition (ETS No. 24) and the European
Convention on Mutual Assistance in Criminal Matters, which, of all the Council of
Europe conventions, give rise to the largest number of judicial decisions. These
conventions could be brought within the jurisdiction of the general judicial authority;
another approach, suggested by the Legal Affairs Directorate, would be to set up a
flexible system for the settlement of disputes in this area and possibly also a non-
permanent European Criminal Court (document GR-J (99) 12, para. 21). However,
the Venice Commission considers that the Council of Europe’s supervisory
systems and the power to interpret its treaties should not become too complex and
that any new supervisory powers should be assigned to the European Court of
Human Rights or a general judicial authority.

Once human rights were excluded, the workload of a general judicial authority
covering all the other conventions should be relatively small. If this were the case, it
would seem appropriate for it to be able to give rulings on conventions which
already have a monitoring system (cf. explanatory memorandum, section 11.D.1,

p. 7, particularly the reference to the European Charter for Regional or Minority
Languages (ETS No. 148) and the European Code of Social Security (ETS No. 48)
as well as section 11.D.4, pp. 11-13). Where there are already procedures for the
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settlement of disputes, be they judicial or arbitration procedures (cf. explanatory
memorandum, pp. 9-11), the most simple solution from the point of view of logic
would be to transfer such to the general judicial authority, yet from the judicial and
political points of view, such would be far more complicated. Indeed, the fact that
such procedures have hardly ever been used limits the scope of choice of the
competent jurisdiction, as any case of referral would in all respects be a rare
occurrence. On the other hand, referral of a case to the general judicial authority
by the statutory organs or the national courts could be provided for within the field
of application of conventions which already have a procedure for the settlement of
disputes at the request of states.

V. An alternative: interpretation of conventions by the Venice
Commission

If it were decided not to establish a general judicial authority but a system of non-
binding opinions, the Venice Commission could be assigned the task of interpreting
Council of Europe conventions lacking their own interpretation mechanisms. This is
what was proposed by the Committee of Wise Persons in its final report to the
Committee of Ministers (CM (98) 178, para. 59). The Commission confirms its
willingness to issue non-binding opinions on conventions. Although the
Commission is not a judicial body and cannot give binding opinions on the basis of
existing texts, its statute does empower it to give non-binding opinions, particularly
at the request of the statutory organs, the Secretary General or any member state
of the Council of Europe (Article 2.2 of the Statute of the European Commission for
Democracy through Law). Governments are also entitled to refer questions that are
pending or have been raised before national authorities. Furthermore, international
law is a traditional area of activity for the Commission and, on two occasions,
Parliamentary Assembly committees have asked it for such opinions (an opinion on
the provisions of the European Charter for Regional or Minority Languages which
should be accepted by the Contracting Parties (CDL-INF (96) 3) and an opinion on
the interpretation of Article 11 of the draft protocol to the European Convention on
Human Rights appended to Recommendation 1201 of the Parliamentary Assembly
(CDL-INF (96) 4).

The advantage of this solution is that it would not require the amendment of any
conventions, and that it could be set up immediately because it would involve the
systematic application of an existing procedure rather than the creation of a new
one. It is unlikely that it would result in a major increase in the Commission’s
workload.

From the practical viewpoint, the Commission could designate a limited number of
its members (for example, seven) to render non-binding opinions on the
interpretation of conventions. Once made, the appointment would have a duration
of four years. Where necessary, a member of state from which the request for the
consultative opinion originated will be added to the group. Such an individual
would have the status of ad hoc member in cases where the member of the State
concerned does not sit on the sub-commission.

To sum up, interpretative opinions on Council of Europe conventions, which
already fall within the remit of the Venice Commission, could be entrusted to it as
part of its statutory responsibilities. This approach would not require any
amendment of conventions, but neither would it allow the adoption of binding
opinions.
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Conclusion

When discussing a general judicial authority, the prime consideration should be the
need to have machinery for interpreting Council of Europe conventions. A choice
then has to be made between the judicial and the non-judicial approach. The
judicial approach makes it possible to adopt binding decisions, but could only be
applied after treaties have been adopted or amended. The role of this authority -
whether it is the European Court on Human Rights or a new body - will depend on
the conventions in respect of which it has jurisdiction and the bodies empowered to
refer cases to it. If a general judicial authority were set up, it would be advisable to
assign it the power, at least in the long term, to interpret most of the Council of
Europe’s conventions. The creation of a judicial authority seems to be the best way
of achieving in the long term the aim pursued, namely the binding interpretation of
conventions.

The use of the Venice Commission as a non-judicial interpretative body is possible
however within its current remit without having to undertake conventional
amendments. A limited group of members appointed by the Commission under
conditions yet to be defined could undertake the task of interpretation of
conventions.
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INFORMATION POLICY OF THE COUNCIL OF EUROPE

735" meeting — 20 December 2000

Item 1.5a
Rapporteur on information policy (RAP-INF)

a. Report on the implementation of Resolution Res(2000)2 on the Council of Europe’s
information strategy
(Resolution Res(2000)2, RAP-INF(2000)3 revised, 8, 9, 10, 11 and 14)

Decisions
The Deputies

1. took note of the report by their Rapporteur on information policy as reproduced in
document RAP-INF(2000)14;

2. in this connection, welcomed the action and initiatives taken since the adoption of
Resolution Res(2000)2 on the Council of Europe’s information strategy, and invited their
Rapporteur on information policy to develop the dialogue and co-operation established on
the subject between the four main Council of Europe bodies in order to pursue the active
and effective implementation of Resolution Res(2000)2 in co-operation with the Secretary
General;

3. took particular note of the steps taken by the Committee of Ministers Secretariat in
line with the Committee of Ministers information policy and the guidelines proposed for the
future, as set out in documents RAP-INF(2000)3 revised, 10 and 11, and encouraged the
Secretariat to pursue its work along the lines indicated, in co-operation with the Chair and
the Rapporteur on information policy;

4. took note of the stage reached in the implementation of Resolution (1999)9 on the
status of Council of Europe Information Offices, and renewed their appeal to the member
states concerned for the resolution to be fully implemented as soon as possible;

5. noted that further to the decision of principle taken by the Secretary General and the
favourable opinion of the member states recorded at the meeting of 8 December 2000 held
under the aegis of the Rapporteur on information policy, publication of the Council of
Europe’s official gazette would cease as from January 2001;

6. took note of the Secretariat report on application of the procedure for granting public
access to documents issued with a security classification adopted at their 641%' meeting
(15 and 18 September 1998), as reproduced in document RAP-INF(2000)9, and approved
the measures proposed in this respect by their Rapporteur on information policy in document
RAP-INF(2000)8;

7. accordingly decided, as from 1 January 2001, to carry out a new policy of access to
Committee of Ministers documents, based on the following principles:

i. documents not subject to any particular classification would be public;
ii. documents classified “restricted” would be declassified a year after being issued;
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iii. documents classified “confidential” would be declassified ten years after being

issued;
iv. documents classified “secret” would be declassified thirty years after being issued;
8 decided to apply this policy to all Committee of Ministers documents with the

exception of those concerning “human rights” and “monitoring” meetings (which would
continue to be covered by the present rules until specific decisions were taken with regard to
them), subject to compliance with the rules in force on the protection of personal data;

9. decided, in accordance with the principles set out in decisions 7 and 8 above, to
declassify as of 1 January 2001 all documents classified “confidential” issued prior to
31 December 1990 and all documents classified “restricted” issued prior to 31 December
1999, except those concerning “human rights” and “monitoring” meetings;

10. decided that as from 1 January 2001 explanatory memoranda, which are drawn up
under the Secretariat’'s responsibility to make Council of Europe conventions and
recommendations easier to understand, will be made public at the same time as the
conventions and recommendations they accompany;

11. invited their Rapporteur on information policy to pursue his efforts to extend the
above policy of access to documents to the Council of Europe as a whole, with a view to
framing a consistent policy of access to the Organisation’s archives based on the principles
established in Recommendation (2000)13 on a European policy on access to archives;

12. decided to communicate the report by their Rapporteur on information policy, at the
same time as these decisions, to the Parliamentary Assembly, the European Court of
Human Rights, the Congress of Local and Regional Authorities of Europe, the bodies in
charge of the Council of Europe partial agreements and all steering committees.



15

Rapporteur documents

RAP-INF(2000)14 (restricted) 15 December 2000
Rapporteur on Information Policy (RAP-INF)

Report by Ambassador Warin, Rapporteur of the Ministers’ Deputies on Information Policy,
at the 735™ meeting of the Deputies

This report gives an account of the work that | have carried out as Rapporteur on Information
Policy since the Committee of Ministers adopted Resolution (2000) 2 on the Council of
Europe’s information strategy, in accordance with the remit | was given by the Deputies on
11 April 2000 “to maintain appropriate contacts (in particular with the Parliamentary
Assembly, the European Court of Human Rights and the Congress of Local and Regional
Authorities of Europe) and pursue [my] work, in co-operation with the Secretary General,
with a view to the implementation of Resolution (2000) 2”.

In accordance with the principle of “individual work, collective decisions” that governs
rapporteurs’ activities, this work was carried out over the past weeks and months in co-
operation with the various competent authorities in the Secretariat and the Committee of
Ministers’ partner institutions within the Council of Europe, and in liaison with the Chair of the
Committee of Ministers, before being submitted for discussion by the delegations at their
meeting on 8 December 2000. It is now up to the Deputies, in the light of the conclusions
that were unanimously approved on 8 December (see below), to take the appropriate
decisions on the various items presented in this report (cf. the draft decisions appearing in
the Notes on the Agenda, CM/Notes/735/1.5).

1. Implementation of Resolution (2000) 2 on the Council of Europe’s information
strategy

a. The Council of Europe’s information strategy eight months after the
adoption of Resolution (2000) 2: a first appraisal

On 11 April 2000 the Committee of Ministers adopted Resolution (2000) 2 on the Council of
Europe's information strategy. This resolution lays down principles and guidelines for an
ambitious information, communication and public relations policy, capable of improving the
visibility of the Council of Europe and strengthening its presence in the member states.
While reinforcing the Secretary General's "central role in the field of information and
communication", the Committee of Ministers encourages the organisation's four main bodies
(the Committee of Ministers itself, the Parliamentary Assembly, the European Court of
Human Rights and the Congress of Local and Regional Authorities of Europe) to develop
their own activities under the general framework established by the resolution, giving priority
to use of new information technologies.

The momentum thus given to this rejuvenated information strategy is reflected in the
programme presented by the new Chairman of the Committee of Ministers at the close of the
107th session on 9 November 2000: “In its Resolution (2000)2 the Committee of Ministers
agreed on guidelines for an overall strategy of the Council of Europe’s information policy, the
aim of which is to allow the Organisation to fulfil its functions with greater credibility and
transparency.  The Chairman together with the Secretariat will take stock of the
implementation of its guidelines, particularly with regard to the use of new information
technologies.”
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Eight months after the adoption of Resolution (2000) 2, with a view to acting upon the
priorities set by the Latvian Chairmanship, the meeting on 8 December provided an
opportunity to make an initial assessment of the measures taken further to the above-
mentioned resolution at the levels of:

- the Secretary General, with a presentation by the Director of Communication and Research
of the objectives and resources set up for a renewed communication and public relations
strategy under the aegis of the new Directorate for Communication and Research, following
the structural reforms which took place on 13 July 2000;

- the Committee of Ministers, with a description by the Secretary to the Committee of
Ministers of action taken, particularly with regard to the follow-up to the seminar on
diplomacy and information technology (see document RAP-INF(2000)10) and the gradual
establishment of the new Committee of Ministers Information Service (see document
RAP-INF(2000)11) as part of the general information policy of the Committee of Ministers
(see document RAP-INF(2000)3 revised);

- the Parliamentary Assembly and the European Court of Human Rights, in the light of their
own guidelines adopted pursuant to Resolution (2000) 2 (see documents RAP-INF(2000)7
and 1 addendum), and the Congress of Local and Regional Authorities of Europe, with a
presentation of their activities by representatives (at secretariat level) of these three bodies.

Related issues, linked with the subjects broached in Resolution (2000) 2, were also
discussed, including the Council of Europe's presence in member states and implementation
of Resolution (1999) 9 on the status of Council of Europe information offices (see document
CM/Inf (2000) 65) and the future of the Council's official gazette.

The exchange of views was very fruitful, thanks to the various extremely valuable
contributions and the very active participation of the Deputies present, who confirmed
Council of Europe member state’s interest in the efforts being made to reinforce the visibility
— and therefore credibility — of our Organisation. On behalf of the Group, | note the following
conclusions:

- The Group made a unanimously positive assessment of the first results obtained following
the implementation of Resolution (2000) 2. In particular, it welcomed the effort that had
been made to rationalise means and co-ordinate action through the synergies established
between the new Directorate of Communication and Research and the information units set
up in the Council of Europe’s four main institutions. It expressed the wish that this effort
would be continued on the basis of a more detailed strategy, which takes account of the
political presence of and media coverage given to the Council of Europe in the member
states (which vary considerably from one country to another) and the respective
responsibilities of the different institutions and their potential in terms of visibility;

- In this respect, the Group took note of the information it had been given on developments
at both central level (following the setting up of the Directorate of Communication and
Research and the co-ordination of Council of Europe websites) and in the various
institutions, with the gradual introduction of their own specific means and actions. It recalled
the invitation made to the Secretary General to draw up and implement a renewed
communication and public relations policy, taking account of the principles set out in
Resolution (2000) 2, and encouraged the Congress of Local and Regional Authorities of
Europe to follow the example set by the Committee of Ministers, the Parliamentary Assembly
and the European Court of Human Rights by drawing up guidelines on the action that it
intends to take regarding information in the framework of the overall strategy set out in
Resolution (2000) 2, given its specific capacities and target public;
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- In this context, the Group turned its attention to the action taken by the Committee of
Ministers Secretariat to implement the Committee of Ministers’ information policy (see
document RAP-INF (2000) 3 revised) and gave it its full support. While noting with
satisfaction that it was thanks to the maximum mobilisation of existing resources and the co-
ordination conducted by the Information Unit set up in the Committee of Ministers’
Secretariat that this action had been possible, the Group stressed the importance of the new
priorities that the Deputies had set for the Council of Europe in general and the Committee of
Ministers in particular by adopting Resolution (2000) 2. Noting the need for the “qualitative
strengthening” of the Information Unit, the Group asked the Secretary of the Committee of
Ministers to ensure that adequate means should be made available within the Secretariat
(taking account of the respective responsibilities of the different institutions and departments
of the Council of Europe) and that the Deputies should be properly informed of the existing
needs in this respect, the decisions envisaged to meet them and their consequences;

- With this in mind, the Group gave its particular support to the continuation of the efforts
undertaken to draw the greatest possible benefit from the potential offered by the new
information technologies through the follow up given to the seminar on information
technologies and multilateral diplomacy, which had been held in Strasbourg from 3 to 5 July
2000, and the development of the Committee of Ministers’ new information service. It fully
agreed with the proposals contained in documents RAP-INF(2000)10 and 11, emphasising
that an ambitious approach was needed in this field, given the considerable improvements
that had been made in the Committee of Ministers’ working practices and the potential
increase in productivity that was already made possible by the use of the information
technologies and which would continue to grow in the future. The Group agreed, in
principle, with the target of the “paperless office”, while pointing out that this target could only
be achieved very gradually and would only bear fruit in the medium or even long term: the
development of the Committee of Ministers’ websites, which had become essential tools in
the daily work of the Permanent Representations and the capitals, should take account of
both the potential offered by the information technologies and the logistic constraints of the
delegations. In this respect, the Group welcomed the willingness shown by the Information
Technology Department to provide the necessary help and advice (including training) and
took note, with great interest, of the pilot experiment conducted by the Permanent
Representative of Finland, with the help of the Secretariat, with a view to creating his own
website;

- The Group also took note of the information given by the Secretary of the Committee of
Ministers concerning the current process of integrating the Committee of Ministers’ websites
in a new environment, for which the Technology Information Department and the Council of
Europe Webmaster would be jointly responsible. It agreed that the migration of the
Committee of Ministers’ websites should take place over the weekend of 16-17 December
2000, so that the delegations would have access to the sites at their new addresses from
Monday 18 December 2000; this would enable any remaining problems to be dealt with
before the end of the year and to start 2001 on a reliable and solid footing;

- The Group also studied the implementation of the Committee of Ministers’ Resolution
(1999) 9 on the status of Council of Europe information offices. It noted that the invitation
made in Resolution (2000) 2 to implement the Committee of Ministers’ decision as a matter
of urgency had been acted upon, since Council of Europe information offices had been
opened, or would be opened before the end of the year, in five member states (Georgia,
Moldova, Slovakia, Slovenia and Ukraine) and that progress had been made in this area in
several other countries. It reiterated its appeal to the member states concerned to continue
discussions with the Secretariat with a view to fully implementing Resolution (1999) 9;

- Finally, the Group took note of the confirmation by the Head of the Document and
Publications Production Department (on behalf of the Secretary General) of the decision of
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principle expressed several months previously in document SG/Inf (2000) 18 to abolish the
Council of Europe’s Gazette, given that it was impossible to set up the conditions that had
generated its introduction by the Committee of Ministers in September 1998. The Group
approved this decision and agreed to report on it to the Deputies so that it could come into
effect as from January 2001. In this context, a number of delegations expressed their wish
to re-examine the proposal to publish a Council of Europe magazine airing current issues,
and the Group agreed to hold a meeting on this subject in the first quarter of 2001.

b. Access to Committee of Ministers documents

Apart from setting new information and communication objectives for the Council of Europe,
Resolution (2000) 2 marked a major step forward, in terms of thinking, towards greater
openness and transparency through assertion of the principle that "transparency is the rule
and confidentiality the exception". Before this crucial step, two other important moves in the
same direction had been made with the successive decisions on declassification of and
access to documents, taken respectively in November 1994 and September 1998 (see the
appendices to documents RAP-INF(2000)8 and 9).

The decisions taken in 1998 expressly stipulated that the measures would be reviewed after
they had been in operation for two years on the basis of a report by the Secretariat on the
working of the new arrangements. Document RAP-INF(2000)9 takes stock of the application
over the past two years of the procedure for granting public access to documents issued with
a security classification. It raises a number of problems, either specifically related to the
current rules on access to Committee of Ministers documents or of a more general nature
and scope.

In response to the questions raised and the problems encountered, a two-stage strategy has
been proposed:

- the first stage consists in simplifying and rationalising the current rules on classification of
Committee of Ministers documents and access thereto, which vary considerably according to
a document's date of publication (before or after 1994) and nature (CM or other documents).
My recommendations in this connection are set out on page 3 of document RAP-
INF(2000)82. Following discussion, and taking account of the Secretariat's replies to the
questions that had been put to it’, the Group gave its unanimous support to all the proposals
that had been submitted to it and agreed to forward them to the Deputies for adoption;

! According to this principle any document which is not subject to a specific classification is public.

2 The Secretariat added to my proposed decisions a specific measure concerning declassification of explanatory
memoranda which are linked to conventions and recommendations. These documents, prepared by the
Secretariat under its own responsibility, are subject to specific ad hoc decisions aiming at making them public at
the same time as the convention or recommendation they accompany. Given that recently no opposition has ever
been shown as to their declassification, it was suggested that declassification become automatic, as is already
the case for conventions and recommendations.

*In particular, the question of the publication of lists of documents before declassification and the possibility open
to delegations of opposing such publication was raised. It was agreed that in the new policy on access to
Committee of Ministers’ documents, declassification would be automatic, in accordance with the rules set out on
page 3 of document RAP-INF (2000) 8, but that the delegations would still be able to intervene in the normal
process for classifying/declassifying documents during the period between a document’s production and its
declassification. Any such intervention should concern a specific document, and the object of the request could
be either the modification of the document’s classification as proposed by the Secretariat (for example, changing
a document’s classification from “restricted” to “confidential”), or the extension of the normal declassification
period (for example the exceptional declassification of a “restricted” document after a period of two years instead
of the usual one year). Such requests would be accepted as of right by the Secretariat, under the unanimity rule
which governs the declassification of Committee of Ministers’ documents, without, however, this being able to
exceed the maximum period of 30 years.



19

- the second stage consists in studying the possibility of making these measures generally
applicable throughout the Organisation, as part of a review of the Council of Europe's policy
on keeping of and access to archives and the related means of action, which would be
carried out under my aegis over the next few months and could lead to the adoption of new
guidelines on access to archives for the Council of Europe as a whole. The Group agreed
with the initial pointers given on page 4 and 5 of document RAP-INF(2000)8.

It was agreed to submit a report based on the discussions that took place during the meeting
to the Deputies at their 735th meeting (20 December 2000), so that the corresponding
decisions can still be taken before the end of 2000.

2. Recommendation 54 (1999) of the CLRAE on local and regional information society:
preliminary draft reply of the Committee of Ministers

At the end of its meeting on 8 December 2000, the Group examined a preliminary draft reply
by the Committee of Ministers to CLRAE Recommendation 54 (1999), which had been
prepared by the Secretariat in the light of opinions issued on this subject, at the Committee
of Ministers' request, by the CDCJ, the CDMM and the CDCC. Following the discussions, a
revised text was approved by the Group (see document RAP-INF(2000)12 revised), which
agreed to forward it to the Ministers’ Deputies for adoption at their 735™ meeting.



