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Foreword

1 Within the framework of the United Nations Decade of International Law, the
Governments of the Kingdom of the Netherlands and the Russian Federation are called upon
to organise and co-ordinate the Centennial of the First International Peace Conference.

2. In paragraph 3 of Resolution 52/154 of 15 December 1997 the United Nations General
Assembly "encourages the competent United Nations organs, subsidiary organs, programmes
and specialised agencies, including the International Court of Justice, the International Law
Commission and the Secretariat, within their respective mandates, competence and budgets,
as well as other international organisations:

(a) To co-operate in the implementation of the Programme of Action and to co-ordinate
their efforts in this respect;

(b) To consider participation in the activities envisaged in the Programme of Action".

3. Pursuant to this Resolution and the Programme of Action (UN doc. A/C.6/52/3), the
executive Secretary of the Centennial of the First International Peace Conference transmitted
to the Secretariat of the CAHDI the text of the preliminary report on International Humanitarian
Law and the Laws of War and requested its consideration by the CAHDI.

4. In addition to the CAHDI, this report was transmitted for consideration to:

- the International Court of Justice (ICJ),

- the Permanent Court of Arbitration (PCA),

- the Asian-African Legal Consultative Committee (AALCC),

- the International American Commission of Jurists of the Organization of
American States (IAJC), and

. the International Law Commission (ILC).

. The Executive Secretariat of the Centennial of the First International Peace
Conference would appreciate to have the views of the members of the CAHDI in order for the
rapporteurs to include them in the revision of the reports for final discussion at the expert
meetings at The Hague (18-19 May 1999) and St. Petersburg (23-25 June 1999), as well as
for distribution to other interested fora.

6. The reports, other relevant information and individual comments already made to the
reports can be consulted at the following internet address:
http://www.minbuza.nl/English/Conferences.

Action required

Members of the CAHDI are called upon to consider the attached report and to
comment on it. Comments can be provided directly to the Executive Secretariat of the
Centennial of the First International Peace Conference or shared with other members of the
CAHDI at the next meeting.
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Aims of the First Hague Peace Conference

1 Looking back at the very end of the 28 century on the aims
that animated the First Hague Peace Conference in 1899 one may
feel some.optimism-as-to-their further progressive and, perhaps
eventually full realization - an optlmism for which there would not
have been much justification-even in the mid 19808. The end of the
Cold War between the' Communist-ruled countries and the market
economy countries stands out as the c_losmg of'a long and perilous
period during which state conduct radi__c_ghy different from that sought
at the Conference was a distinct poséibi'i\ity;' namely, “mutually
assured destruction" (MAD) through nuclear weapons.' \ After the
close of this period a door may now be opening to another era in
which armed force may no longer be used on a glcbal scale,
although it may still not be avoided at the reglcmal and natlona!
levels.

2 While the world of 1999 is thus vastly dlfferent from that of

1899 and even raises hopes of the eradication of war between great

powers, it is of interest to note that many of the sentiments and

considerations which motivated the governments in1899 remain

alive, relevant and more likely to bear fruit to-day:. Three’'main aims

of the 1839 Conference are identified below ahd'w‘rill be briefly

discussed as the starting point of this report;

1.  the wish to promote the peaceful settlement of disputes;

2.  the wish to'limit the cruelty of warfare on humanltarlan!
rationalistic grounds; and*" =« . ° :

3. thewish to Ilmlt the burden of armaments

The peaceful-settlement of ttisputes

3 The first and fundamental aim of the Conference was to seek
“the most effective means of ensuring to all peoples the benefits of a
real and lasting peacé' (Russian note of 30 Dec. 1898). Considering
that countless armed conflicts and two world wars have been fought
since the First Hague Peace Conference took place the ambition
cannot be said to have had much success. It must be recognized,
however, that the search for ways and means of peacefully settling
disputes between states that are sovereign and equal was not new
in 1899 and is still on to-day, and that the search of the conference
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was wide reaching, well articulated and marked progress over the
past.

4. We must note that the "classical" methods of conciliation,

extenswely to-day than in 1899, have not changed dramatically in

- the last 100-years. However, several other factors that are of great

importance for the peaceful setttement of dlsputes have changed
considerably. 'y,

5 A large number of reglonal and umversalntergovemmenta!
institutions for co- operatlon and mutual adjustment are now active,
which did not exist 100 years ago. The United Natlons is the all
embracing organization in terms of membershtp and functions,
including the aim of saving the world from "the scourge of war". But
many other organizations, too, like the regiona'l OS_CE fof"\__Europe,
the OAS for the Americas, the OAU for Africa and APEC for South
East Asia or sectoral ones, like GATT for international trade and
ICAO for aviation, have conflict preventing or conflict. settllng roles.
What is also new at this time is that thenutual dependence of states
-e.g. in terms of communications, finance and trade- has increased
so much that leverages have arisen which can b'e'i.'lsﬁed in the efforts
to help prevent the use of force and to settle disputes. In'the last
resort the Security Councilis given the authority‘under the Charter
(Arts. 24:1 and 42) in the cases of breaches of peace or aggression
to resort to or authorize the threat or use of force on behalf of the
state community.' In the new climate.of détente the required majority
for such action, comprising the i ve 'perma'nent members, is no
longer a condition that renders the‘authorlty in Iarge measure
hypothetical. Even though the Councn created some 50 years ago,
no longer well represents the economlc military and political power
in to-days world and the informal G 7/8 group in some respects
could wield more power, effective action by the Security Council
acting under the legal authority of the U.N. Charter is now a more
distinct possibility than it used to be in the bipolarized world of the 45
first years of the United Nations.

6 Thus, the institutional conditionsare far more favourable

to-day than they were 100 years ago for preventing or stopping
armed conflicts between states. With the end of the Cold War there
is also no nation ready to use force incrusading for a particular
social or economic organization. Although fundamentalist doctrines
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are preached or pursued here and there, and fanaticism has by no
means disappeared,pragmatism is by and large dominating.

7 Another favourable factor of great practical importance to
reduce the risk-of armed conflicts to-day is thaterritorial
controversies between great f:obWers__have all but disappeared or lost
relevance .-in Europe the long disputed Oder-Neisse line is settled.
In any case, it will be a.'Iir;__e:fo'f less significance among European
Union:partners. Simmering territorial controversies between Greece
and Turkey are -barely- kept under 'aj'li'd- with the help of a common
institutional framework: NATO. In Asia thé’formerly disputed long
border between China and Russia is no longer a subject of
controversy and the unsolved controversy between Japan and
Russia about the Kurile islands seems unlikely to.lead to.any use of
force. Territorial disputes seem also to have faded in South
America, while Africa remains an area where disputes about territory
and yet unsettled borders may still easily erupt E{!‘id call for
international efforts of settlement.

8 Yet another factor that will be noted further down is that the
existence of nuclear weapons and the risk that they could be used in
an armed conflict might have a restraining inﬂ_uen\ce'on pressures to
initiate the use of armed force. 9 /

Limitations in the means and méthods of \‘;vérfare, on
humanitarian/rationalistic. grounds

9 A second powerful sentiment behind the efforts at the First
Hague Peace Conference had both humanitarian and rationalistic
roots. While it was realized-that armed conflicts were inevitably
cruel, it was felt that the business of war was not to give vent to
hatred, but to prevail over an adversary to achieve a specific
objective, e.g. to take some territory. As thepurpose was not to
inflict pain and suffering acts which had such effect and which were
not necessary to attain the objective of the armed conflict, could not
be rationally justified and should be excluded on humanitarian
grounds. And ascivilians were seen to have only marginal
importance to the armed contest, they could and should be protected
-so long as they did not take part in the armed actions and thus
became of importance to that contest. They could be affected by
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attacks on military targets but were not themselves legitimate
targets. A conclusion was that indiscriminate means and methods
of warfare, which would make them targets, would be impermissible.
10  Also, the rationale of war did not call for the maiming of the
enemy. It was.considered enough tadisable armed enemy soldiers
to.prevent them from taking further- part in the armed contest. The
well known formulations of the St. Petersburg declaration of 1868
stated _ Y pe e e

"that the on!y !egitima’te Object which States should endeavour

to accomphsh durmg war is to’ weaken the mmtary forces of the

enemy;’ ‘ { if

“that for this purpose it is sufﬂc;ent to d;sable the' greatest

possible number of men; 4

“that this object'would be exceeded by rhe emp!o yment of

arms which uselessly aggravate the sufferings of disabled

men, or render their death inevitable”

11 The preamble of the Second Hague Convention.of 1899

succinctly stated that the parties were inspired !
"by the desire to diminish the evils of war so far as mmtary
necessities permit" T

and the attached regulations, accordingly, held -in. Art 22 that
“the right of belligerents to adopt means of mjurmg the enemy
is not unlimited”. - .

(a)  Non-discrimination and the protection of civilians

12 The "launching of projectilles and__exp!bsives from balloons or

~by-other similar new methods", \_t_gguld“'but non-armed civilians at risk

and was not perceived-asa ﬁé'éessity of war. Hence it was rational
and humane to adopt a ban on such methods and it was done in
1899 for a period of five years (Declaration IV, I).

13 In the course of time air warfare and air bombardment came to
be considered central means of war-fare and the ban of 1899
(prolonged in 1907) lapsed. This legitimization is not vitiated by the
doubts which exist as to whether "area bombardment" is a method of
warfare that is militarily rational and that can be legally defended as
a "necessity of war" (See Blix, "Area bombardment: rules and
reasons" in the British Yearbook of International Law 1978).
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(b) "Excessively" cruel weapons

14 Declaration (IV, 3) of the 1899 Conference banned the use of
“bullets which.expand-or. flatten easily in the human body"the
so-called dum-dum bullet. The necessity of war was not deemed to
require more than piercing-a hole talisable a man. Bullets which

did not have hard envelopes and which mushroomed on impact and
tore their way, mutilating the soldier, ‘were not ratlenalty required and
the use of them therefore could and should be dispensed with.

15 In the Geneva Conferences durrng the 19708 to update the
laws of war/there was much discussion about a modern parallel -the
small calibre high velocity projectile which, while belng fully coated
was unstable in flight and tended to tumble on lmpact and obtain an
effect similar to that of the dum-dum bullet. However the.lighter
weight of the high speed bullet allowing the soldier to carry more
ammunition, was seen as such a rational advantage from a military
point of view that it did not prove possible to get. agreement banning
their use.

(c) Terror weapons

16 One ban on use that was achieved in. 1899 (Declaration 1V, 2)
related to "projectiles, the sole object of which is the diffusion of
asphyxiating or deleterious gases". The rationale here appears to
have been that the projectiles were perceived to'be of "unnecessarily
cruel" nature. Laterbacteriological weapons, gasand other

chemical weapons generall'y as well as weapons relying for their
effect chiefly on radiation heutron bombs) have been seen as
particularly-odious -"terror-weapons". As by and large such weapons
have not been used, the abhorrence of them may have been strong
enough to prevail over whatever arguments might have been
advanced about their effectiveness.

17 A similar condemnatory view has not prevailed regarding the
use of incendiary weapons against military personnel despite
arguments advanced that flame throwers, napalm and the like, used
against personnel, lead to excessive suffering. Their military value
("necessity") has been deemed too great for some states to accept a
ban on their use against military personnel (a restriction to protect
civilians against them is mentioned below).
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18 The post World War |l discussions about the legality ofiuclear
weapons illustrate that the rationales invoked for prohibitions of
specific weapons have not changed very much. Their use is
protested both on the ground that their effects allegedly cannot be
limited to legitimate military targets and that they are thus by nature
indiscriminate, and on the grou'n'd-of\gxcessive cruelty (heat and
radiation)..-However, the arguments Have not led to agreement on
the prohlbltlon of use of these weapons. The consensus advisory
opinion of the International Court of Justlce in 1996 on the legality of
the threat or use of force of nuclear weapons pronounced only that
there exists anobhgat!onto pursue in good faith and' brlng toa
conclusion negotiations leading to nuclear dlsarrnament

19 Considering that nuclear weapons, fragméﬁta‘t_ion b_pmbs,
cluster bombs, fuel-air explosives and incendiary weapons for
antipersonnel use have not been the subject of 's"_ﬁét:iﬁc prohibitions
of use, one is bound to conclude that the results over:time of the
humanitarian/rationalistic efforts to mitigate the g_r‘_i_r_n_r';gss of war
through the prohibition or restriction of use of spéciﬁcﬁ:;irveap_’ons have
been rather marginal. The main success has been in prohibiting the
use of BC-weapons and -lately- antipersonnel lasers. and |
land-mines. Of course, we do not know what harror weapons may
have been stopped on the drawing board as:a result of restraints
based on the hurnamtananr’ratlonaIlstlc concepts arhculated at the

Hague.

20 One element of influence that should be discerned ipublic

opinion. Although often invoked both at the end of the last century
and later in support of prohibitions of specific weapons, it is hard to
avoid the impression that in the last-resort it has been up to the
military experts to judge whether a particular weapons usefulness to
the armed contest is so great that the suffering it brings must be
seen as a "necessity of war". For the nuclear weapons widespread
and intense engagement by fairly large segments of public opinion in
many countries has not led even to acceptance of the non-first use
proposition. The military value of the uncertainty about these
weapons possible use has evidently been seen as great and has led
several governments to consider such use as a potential "necessity
of war". It is not until we get to the recenOttawa treaty on mines
that we find a case where the publics assessment of what is a
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necessity of warprevails. However, it remains to be seen whether
the treaty will also be accepted by all great military powers.

21 One could make another -but uncertain- point about the very
limited effects.which-the humanitarian/rationalistic concept has had
in.the form of bans on the acqmsmon and bans or restrictions on use
of all kinds of weapons with:cruel or indiscriminate effects, namely,
that prec:!sely the fact that modern .warfare and modern weapons
-especua!ly nuclear weapons- have bécome so ccruel and have
tended to affect the civilian popuiatrons S0 mdelycou!d now
constitute incentives to achieve non-wolent settlement of disputes.
"A nuclear war cannot be won and must not be fought" is now a
familiar adage. :

The burden of armaments

22 A third rationale behind the efforts at the Fifét—-_-:kj_egue Peace
Conference in 1899 is one that has had strong echoes in modern
times, namely, -to quote the Final Act of 1899'that the restriction of
military charges, which are at present [1899] a heavy, burden on the
world, is extremely desirable for the increase of t‘he material and
moral welfare of mankind”. Nnad -

23 The Conference expressed the specn‘lc w15h that governments

might "examine the possibility of an agreement as to the limitation of

armed forces by land and sea, and of war budgets’” Regrettably, it
can be safely observed that the' WISh has had less impact on the size
of armaments than has the global or regional security climate
prevailing at any given time. waever it'can also be observed that
in'the current favourable global security climate ministries of finance
will exert pressure-within governments to reduce military
expenditures in order to promote peaceful development and -to
quote the Hague Conference- "the material and moral welfare" of
people.
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|.4

Focus on the time after the First Hague Peace
Conference

24 |t has not been the purpose of the preceding discussion to
pass facile judgment.on.the relative successes and failures of the
ambitions that were articulated at-the First Hague Peace

2 'Conferenoe Rather; theidea. has been to show that several of the

ambmons and ratlonales Whlch msprred the actors of 1899 have
remained valid durmg the followmg 100-years.’ “During this period the
world to which the ambitions have app]led has changed in ways that
no one (except perhaps Jules Verne) couid have imagined in 1899.
The means of warfare and the resources for war have expanded
many times. Two world'wars have brought rn_eg'a"!_(illinds, mega-
destruction, megahorrors and ever increasing sU’fferings"for the
civilian populatlons inter alia through air bombardment The arma-
ment budgets did not shrink in this period. Rather ‘with more
economic resources available, they skyrocketed when security
concerns were high.* And while conventions, e.g. regarding

prisoners of war, had'great humanitarian importance _during armed
conflicts, the holocaust was more cruel and mhumane than anything
prewously witnessed. &

25 It would certainly be of interest to trace___:a'nd_"analyee the many
legal instruments which'were drawn up prior t’o'the end of the
Second World War (see, for instance, Goldblat JAgreements for
Arms Control, pubhshed by SIPRI, 1982) and which relate to the
subjects treated at the First Hague Peace Conference There are
the clauses on limitations of armaments lmposed on vanquished
states after the world wars, the Covenant of the League of Nations
as the first full scale world orgamzatron devoted to the settlement of
disputes and the prevention war, ‘the Geneva Red Cross
Conventions of 1929 and the Geneva Protocol of 1925 prohibiting
the use of gas and other chemical weapons and bacteriological
weapons. Such an analysis would help us better to understand
some questions we face to-day. Yet, considering the colossal
changes which have been brought by such developments as the
process of decolonization and the global exercise of self-
determination, the end of the Cold War, and the accelerated
integration of the states of the world into a "global village", it might
be permissible to embark directly on a discussion of some of the
results of and some of the issues which are central in to-days efforts

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Armament Questions

Blix-9 -

to realize the aims and visions of the First Hague Peace Conference.
Some considerations of this kind have already been advanced
above in direct connexion with the description of three central aims
of the conference.

26.- The focus in this report will'be. on issues concerning arms
control and disarmament. “There is no aim to completely cover the
issues or to'examine all-the agreements reached; rather the intention
is.to use the examination of various Agreements to zero in on
problems and pOSSIbIIItIES which exnst in‘arms contro! and
disarmament teday, notably those that are connected with
verification of compliance -which appear central to progress.

Realization of the aims of the First Hague Peace
Conference regarding disarmament and arms control
- in todays world -

27  As noted above, the climate for agreements on arms control
and disarmament has improved radically with the end of the cold
war, the dissolution of the Communist Soviet Union:and the growing
awareness of the catastrophic consequences ofa war involving
weapons of mass destruction between great.powers. Indeed, a
greater readiness to agree on measures to prevent crises and to
reduce the risk of armed conflict arose already before the end of the
cold war, in the wake of the Cuban missile crisis in 1962 but after the
end of the cold war the evolution\n_ae accelerated. Agreements
reached may be grouped under four headings:
1. Limitations on the!evef of armaments
2. Prohibitions or restrictions ofuse of specific weapons
3.  Prohibition oftesting of spemf’ Cc weapons
4 Prohibition of development andacquisition of specific

weapons.
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1.1

Limitations on the level of armaments
(a) Conventional weapons

28  For many years during the cold war general and complete dis-
armament.was discussed-at the Geneva Conference on Disarma-

ment. However, it was mainly a"r'i"exercise in public relations, one

that took place to the music of an armament race, both in the field of
conventlonal ‘weapons' ‘and A weapons of mass destruction. One
majortouch-stone was the issue __pf verifi cation ~From the Soviet side
it was suggested that the "effective’ verlf cation", Whlch all agreed
was necessary, should consist of full mspectlon of the:festructron of
weapons which was to take place -but no verification of the arsenals
that remained. This "bonfire" concept was rejet;tgd by the West and
was seen as evidence that the whole Soviet campaign for general

and complete disarmament was a propaganda-3_gimr_nick.

29 On the other hand after many years of frwtless dlscussmns in
Vienna between the Warsaw Pact countries and, NATO countries
during the last decade of the cold war, in the 1980&‘., substantral
reductions were agreed in theTreaty of 19 November 1990 on
Conventional Armed Forces in Europe, which entered into force in
1992 and was updated in. 1997. This regime comp?ises extensive
arrangements for mutual. verlf catlon and conﬁdence buﬂdlng

use of natlonal technical means for mformatlon e.g. satellltes (Art.
XV:1); on the duty not to interfere wnth such means (Art XV:2); on
the duty not to conceal relevant objects (Art. XV: 3) on the creation
of a joint group for con_suitatl_on .on tmplementatlon (Art. XV1); and on
the right of withdrawal if a-Party "decides that extraordinary events
related to the subject matter of this Tréaty have jeopardized its
supreme interests" (Art-XIX1. Cf. Discussion below, paragraph 43).

(b)  Nuclear weapons

30  The Strategtic Arms Limitations Treaty (SALT | and ) between
the United States and the Soviet Union committed the two states to
important limitations in the possession of strategic nuclear weapon
and launchers. Satellites were to provide a principal means of
mutual verification of compliance.
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H.2.

31 Significant arms reductions also occurred through the
US-USSR Treaty on the elimination of their intermediate-range and
shorter-range missiles (INF), signed at Washington on 8 December
1987. This treaty contained elaborate provisions (including a
separate protocol) concerning verification, both through national

technical means (Art. 12:1) and through on-site inspection (Art. X1)

and long.term: mon!tcnng (Art. X1:6). It also stipulated that neither
party should interfere with the nat:onal technlcal means of
verification used by the other party in accordance with the treaty (Art.
XIlz2: a) and it established a Special Verlﬁcatlon Commission to
resolve questions relatlng to compllance with the cbhgatlons
assumed and to agree on such measures as may be necessary to
improve the viability and effectiveness of the. ireafy (Art. XIII).
Withdrawal is possible if a Party "decides that extraordlnary events
related to the subject matter of this Treaty’have! jecpardrzed its
supreme interests" (Art. XV:2). :

32 The Strategic arms reduction treaty START,I- signed by the
United States and Russia on 31 July 1991 and theSTART I/ signed
on 3 January 1993 contain provisions on very substantial reductions
in the stock nuclear weapons carriers and nuciear'warheads Under
the second treaty it is en\nsaged that by 2003 each’| party shall have
reduced the number of |ts nuclear warheads tc a level of 3000-3500.
Extensive provisions are made for verifi cat!_on______\

Prohibition or restriction cf -uee _'c_f sp'ecific"\:veapcns

33  This category of regulatlcns has not changed dramatically
since the time of the First Hague | Peace Conference in 1899, when
the use of asphyxiating-and deleterious gases and poison and

dum-dum bullets was banned.
(a) The 1925 Geneva Protocol

34  The Geneva Protocol of 1925 was a more elaborate -and
perhaps a little more extensive- ban, prohibiting allse of gas and
chemical and bacteriological means in warfare (but not tear-gas in
domestic riot control). Like the 1899 ban on the use of gases and
dum-dum bullets, this ban of 1925 on the use of BC weapons had no
verification mechanism. It was assumed that any violations would be
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evident or could be established through ad hoc means of
verification. Compliance would be induced, partly by the universal
abhorrence of these weapons, partly by the awareness that a
violation (at least regarding the use of gas) could bring retaliation in
kind. .
“The ban on the use of gas ‘has been violated several times,
e.g. by Germany. prior to the Geneva Protocol of 1925 during the
First World War, by Italy durmg the war in Ethlopla (1936), in Yemen
(1967) and during the Irag-tran war |r| ‘the late 198(1% The Chemical
Weapons Convent{on w1|| be dlscussedrbelow '

36 No case of actual use in warfare of’bacteriologicial (biological)
weapons appears to have been proven, but a, readlness to use such
weapons (e g. anthrax) seems to have been mde-spread

(b) The 1977 Protocols Additional to the Geneva Convent:ons
and the Conventfon of 1981

37  During the whole 1970°conferences called either'by the
International Committee of the Red Cross (the ICRC) or the Swiss
government dealt with what they called the "Reaﬁ' rmation and
Development of International Humanitarian Law Appllcable in Armed
Conflicts" and what in UN terminology was cai1ed "Human Rights in
Armed Conflicts". In'plainer language the work dealt with the
modernization of the rules applicable in armed conﬂiets including
restrictions |n the use of specific conventlona[ weapons. The whole
of this work was gu1ded by the: human|tar|anlrat|enahst|c concept on
which the First Hague Peace. Conference and the instruments
adopted at it was based. The military- mput in the negotiations was
strong;-ensuring that the "military’ necessity" aspect was fully
considered in the context of all proposed restrictions. While this
reduced the humanitarian effect of many proposals it hopefully led to
provisions which stand a better chance of being applied in action.
38 In 1977 the conferences resulted in twaoProtocols Additional to
the Geneva Conventions of 1949 one dealing with international
armed conflicts, the other with non-international armed conflicts. An
additional result was a Convention opened for signature in 1981
containing three different protocols ofProhibitions or Restrictions on
the Use of Certain Conventional Weapons which may be deemed to
be Excessively Injurious or to have Indiscriminate Effects. (On all

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Armament Questions

Blix- 13 -

these instruments, see Kalshoven, F.: Arms, Armaments and Inter-
national Law, published inReceuil des Cours, vol. 191, 1985-1]).

39  For the purpose of this report which focuses on arms control
and disarmament-the convention and the three protocols attached to
it are of interest. One protocol () prohibits the use of weapons the

- primary_effect of which is achieved by fragments which in the human

body. would be invisible by X—rays Another’ protocol (Il) contains
restrlctlons in the use of mines, booby—traps and. other devices. It
requires inter ahathat maps shall bé made of prepianned mine-fields
and introduces a duty on belhgerents to/ exchange maps at the end
of hostllltles to facilitate the clearing of mines. It further establishes
certain rules to reduce the risk of indiscriminate effects of mines laid
by remote means and prohibits the booby- trapplng of different types
of objects like toys and food. The third protocol (III) contains a ban
on the use from the air of napalm and other mcendlary weapons
against cities, wllages or other areas where there are ,concentrations
of civilians. x

40 It is evident that all three protocols are dlrectly based ion the
concepts of "unnecessary suffering" and/or indiscriminate effects. It
is also clear that their scope was rather limited. The military
assessment of usefulness weighed heavily and-prevailed/in large
measure over the public revulsion against the_"exte'nsive ‘use,
particularly during the Viet Nam war of |nc:er1t:;'lemyr weapons with very
cruel effects, extremely injurious high- veloctty small callber
prcuectlles and remotely delivered antl personnel mmes with inherent
risks of indiscriminate effects. g

41 None’ of the restrictions: mtroduced in these protocols on the
use of specific weapons were subject to any specific mechanism of
verification. They were thus akin tq_.older restrictions or prohibitions
of use of specific weapons, like the 1925 Geneva Protocol on BC
weapons. The Convention was of a "framework" type, allowing
further protocols to be added, if and when negotiated (Art. 8:2 (a)).
One such further protocol (IV) was adopted on 13 October 1995
prohibiting the use and transfer oblinding laser weapons.
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11.3.

Prohibition of nuclear testing
(a) The Partial Test Ban Treaty

42 The Partial Test Ban Treaty(PTBT) of 1963 which prohibited
the testing-of nuclear weapans and other nuclear explosions except
underground, did not ban the productlon or use of nuclear weapons,
and was-not based on the ‘Hague concepts. Here a new motivation
for restrictions turns up,"’narriely;"';the wish to protect the global
envuronment -in this case agarnst radloactlve fall-out notably cesium.
43 The treaty dld not have any venf catlon mechamsm It was felt
that national technical means, in pamcular for measunng seismic
waves and radioactive fall-out, would suffice to give ewdence of any
nuclear explosion that dld not take place underground It was the
first treaty which contained the clause allowing.a: Party "exerms:ng its
national sovereignty" towithdraw from the treaty "|f it decides that
extraordinary events, related to the subject matter of thls Treaty
have jeopardized the supreme interests of its country (Art. IV).

44  For many years a number of states resisted the proposal of a
complete test ban, often contending that underground tests below a
certain yield could not be detected and asserting that they could not
take the risk of commlttmg themselves to an unverlfled ban.

(b)  The Threshold Test Ban Treaty

.v- n

45 A bilateral treaty between' the US and the USSR was signed in

1974 on the limitation of underground nuclear weapon teststhe

_ so-called Threshold Test Ban Treaty(TTBT) It committed the

parties not to carry our any underground nuclear weapon test having
a yield exceeding-150-kilotons ‘and to limit the number of its
underground tests to a minimum. The limitation was the result of the
position that tests of lower yield could not be reliably detected as
well as the wish to retain the freedom to carry out some tests. This
treaty referred expressly to the parties relying on national technical
means of verification at their disposal (Art. 11:1).
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(c) The Comprehensive Nuclear Test Ban Treaty

46  After many years of underground testing by the five declared
nuclear weapon states the dead-lock was broken and the
Comprehensive .Nuclaar.Test_Ban Treaty(the CTBT) was concluded
in.September 1996. Its purpo"s”e'may be said to be broader than the
preceding{wo treaties, as:it aims not oniy at guaranteeing that no
further radtoactwe contamlnatlon will occur as a result of nuclear
testlng but also to impede the further qualltatwe development of
nuclear weapons. "Although it has not yet (1998) entered into force
and India and Pakrstan ‘which have not adhered to lt1 have tested
nuclear explosives in 1998, all other states including the five
declared nuclear weapon states have refrained frorn any testing
after its conclusmn e

47 The CTBT contains an elaborate system of 'tferiﬂcation which is
based on seismological, radionuclide, hydroacoustic'and infrasound
monitoring. It relies on monitoring stations all over the wor!d and has
its center in Vienna, where the organization of the treaty (CTBTO) is
located. The Secretariat does not analyze and evaluate the data
which the monitoring system obtains, but transmlts them to member
states, which have to judge whether they consider. that particular
data suggest a nuclear test. The member states -but not the
secretariat- can ask for'consultation and clarlﬁcatron and on-site
inspections. In an urgent case of non- comphance the Executive
Council may bring the issue to the attentlon of the Securlty Council.

48  As all the non- nuclear weapon states partles to the Non-
Proliferation Treaty are prohlblted already by that treaty to test any
nuclear explosive dewce, a comprehensive test ban treaty could
theoretically have been.restricted in its membership to the five
declared nuclear weapon states and non-parties to the NPT (notably
India, Pakistan and Israel). However, the global interest in the
comprehensive ban was such that there does not seem to have
been any suggestion that the treaty could have been of less than
universal membership.
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1.4

(d) The Environmental Modification Treaty

43 Mention should perhaps also be made in this context of the
1977 Convention on the Prohibition of Military or Any Other Hostile
Use of Environmental- Moadification Techniques(the ENMOD
Conventlon) This treaty, too did- -not aim at prohibiting the
development or.use of any-particular weapon as excessively cruel or
mdlscnmlnate but azmed rather at.preventing states from engaging
"in military or any other hostile: use_f" fﬁ_enwronmental modification
technlques hawng widespread, !ong-lastmg or severe effects as the
means of destructlon damage or injury. to any other State Party"
(Art. 1:1).

50 The background of the convention was the"ﬁse during the

Viet Nam war of artificial rainmaking through the 'Seéding 'of clouds
roads and flooding lmes of commumcatron The. conventlon was
much broader in scope, however, and covered "any technlques for
changing -through the deliberate manipulation of natural processes-
the dynamtcs composition or structure of the Earth, 1ncludmg its
biota, lithosphere, hydrosphere and atmosphere, or.of outer space".
During the negotiations examples were mentioned, “such as changes
in ocean currents, the trlggenng of earth quakes cyclones tornadic
storms etc.

51 Without specifically saying so the conventlon rehes for

verification on national technical means In addltlon it enjoins the
parties to * ‘consult one another.in solvmg any problems which may
arise" (Art V: 1) and refers a party suspectmg a breach to complain in
the Security Council and to submit all relevant information and
possible evidence (Art. V:3).—1t does not contain the Test Ban
Treaty-type of withdrawal clause in a case of an "extraordinary
event" jeopardizing the "supreme interests" of a state party.

Prohibition of development and acquisition of specific
weapons

52  The prohibition of development and acquisition of specific
weapons obviously represents a more ambitious approach than a
prohibition ofuse or a restriction in use or numbers. If a statéas no
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nuclear, chemical or biological weapons, it can use none. So great
has been the concern for the dangers of a world loaded with nuclear,
chemical and biological weapons that as regards these types of
weapons it has been considered desirable to go beyond mere
prohibitions of use and-seek bans on the venpossession of the
weapons. A number of treatiéé""hav.e__ this purpose.

(a) | The Biological Weapons Conveition

53 A convention on theprohibition of the 'c'ieve!opfﬁent, production
and stockpiling of bacteriological (biological) and toxiri‘- weapons and
on their destructionwas‘concluded in 1972. Unlik’é the '
Non-Proliferation Treaty and Chemical Weapons Conventlon
discussed below and the Comprehensive Test Ban Treaty this
convention does not have an institutional mechanlsm for verification.
Like the ENMOD convention (described above) |t enjolns the parties
to' consult one another and to cooperate in solwng any problems
which may arise in relation to the objective of .... the Convention”
(Art. V) and refers the:parties to complain to the Security Council,
presenting "all possible evidence" if it finds that:another party is
acting in breach. Parties are obliged to cooperate. in carrying out
any investigation initiated by the Council (Art:. Vl “#and 2). No Test
Ban Treaty type of withdrawal clause (see abnve) is included.

Efforts are at present underway to negotlate a specn‘"lc verification
agreement supplementing the prohlbltlons contalned in the biological
weapons convention. % 4%

54 It should perhaps be noted that whlle in- the first half of this
century biological weapons were consideréd as somewhat exotic
and it was long believed that they would be practically difficult to use
ina mllltanly effective way; there has been a more recent concern
that these weapons -as well as chemical weapons- might be seen
and developed as the "poor mars" problems in using them might be
overcome. The revelations during inspections in Iraqg, especially in
1998, have confirmed this view and contributed to the determination
to add a verification mechanism to the prohibition of the production
and acquisition of the weapons.
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(b) The Non-Proliferation Treaty

55  The Non-Proliferation Treaty of 1968obliges non-nuclear
weapon states parties to refrain from acquiring nuclear weapons
(Art. Il) and nuclear-weapon states parties (as well as other parties)
to negotiate in good faith toward- nuclear disarmament and general

~ and complete disarmament:(Art. VI). It entered into force in 1970

and was extended wrthout time Irmlt in 1995 It is the most adhered
to of all arms control agreements hawng some- 180 parties.

56  The NPT is supplemented by a 'nurr;iﬁer of trea‘ti\es committing
states within specific regions to non nuclear weapon s'tatus In
addition to the basic obligation these treaties. contam provisions of
special interest to the specific regions. Even befere the NPT was
concluded, the Tlatelolco Treaty for thd’mhrbrtron of Nuclear
Weapons in Latin Americawas signed in 1967 and entered into
force in 1968. It was the first agreement after thdntarctrc Treaty of
1961 to establish a nuclear weapon free zone. Several other
regional instruments of similar thrust were concluded later: |

B The 1985 Treaty of Rarotonga for the South Pacific,

- The 1995 treaty of Bangkok for Southeast; Asta

- The 1996 Treaty of Pelindaba for Afnca

57 The phllosophy of the NPT might be sai'_ 3 te be to seek commit-
ments by all states which had not already at the time of the
conclusion of the'treaty manifested themselves through test
explosions to be nuclear weapon states to remam without nuclear
weapons, and to seek a’ commitment of the fi ive declared nuclear
weapon states to negotlate toward an ellmmatlon of those weapons.
The difference between the two diﬁerent types of commitments must
be noted.In the case of non-nuclear weapon states the commitment
not to acquire nuclear weapons is absolute. In the case of the
nuclear weapon states there is only an obligation taegotiate toward
nuclear disarmament and, for that matter toward general and
complete disarmament (in an advisory opinion of 1996 the
International Court of Justice pronounced itself on this obligation;
see above).

58  During the nuclear armament race in the long years of the cold
war, the failure of the nuclear weapon states to pursue meaningful
negotiations on nuclear disarmament made the latter obligation look
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cosmetic. In the view of many it concealed a permanent non-
recognized, but none-the-less real, difference between the two
categories of states. With the INF agreement, the START | and ||
and the incipient discussions about a total elimination of nuclear

hadnot acqunred nuclear weapons should not to do so and that

" those five states which had: acquired the. weapons should seek to rid

themselves of them; has become more credrble

59 ° Although it was above all the nuclear weapons that marked the

- arrival of a new era in the security -or non—secunty- of states, fears

similar to those evoked by the nuclear weapons were ‘felt about
biological and chemical weapons and have resulted in efforts to go
beyond the non-use.rules which already ex:sted_for.__}hese_ weapons
and establish rules about non-possession. The biologicai weapons
convention which preceded the NPT has already been discussed
above.

(c) The Chemical Weapons Convention
60  After many years of negotiations the Convention on,.-ihe
Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction“the 'Chemfcal
Weapons Convention (CWC), was signed on’ 13 January 1993 in
Paris. As its official title shows it contains oomprehenswe
prohibitions regarding chemical weapons It also provides an
extensive regime of-verifi cation whrch in many respects is inspired
by the safeguards system of the IAEA but also improves on that

'-system An international 'technlcal secretarlat comprising inter alia

staff for on_site inspections; has ‘been established at the Hague (Art.
VIII:D) and elaborate rules concerning clarification, consultation and
challenge inspectionsare laid down (Art. I1X). In cases of particular
gravity the Conference of the parties shall bring the issue to the
attention of the General Assembly and Security Council of the United
Nations. (Art. XII:4). The convention contains a clause of the Test
Ban Treaty type allowing a party to withdraw "if it decides that
extraordinary events related to the subject-matter of this Convention,
have jeopardized the supreme interests of its country" (Art. XVI:2).
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(d) The Landmines Treaty

61  The Ottawa treaty on landmineswas signed on 18 September
1997 and contains provisions on the prohibition of use, stockpiling,
production and.transfer.of. ant! -personnel mines and on their
destriiction. This arms control agreement is unusual in the sense
that action by non-governmental organizations to induce its
negotlation and’ adoptlon The motlvatlons were the same as those
which .animated the weapons restrlctlons reached at the turn of the
many mllllons of anti- personnel mines 'ﬁhlcﬁ have been used , many
of which remain active decades after the end of hostllltles.

62 In pl‘OV!dIng forthe totalehmmratronof mmes fthe Ottawa treaty
goes far beyond the 1981 protocol on proh1b|t|ons and restrlctlons on

the partles to report to the Secretary-General W|th|n“180 days of
entry into force on specific implementation measures whlch are to be
taken (Art. 7) ¢ |

63 No an-going or perlodlc verification is foreseen, but annual
meetings of the parties are foreseen to consider; appllcatlen and
implementation. Furtherrnore a party washlng_ clarifi catlpn of
questions relating to compliance can set in.motion procedures under
which, in the last resort, a special meeting ofithe parties may be
called and may by simple majority declde on- the c}ijspatch of a

fact-fi ndlng mission of experts to“collect additional information on the
spot or in other places directly. re[ated to the_,alleged compliance
issue (Article 8:1-10). Such a mission must be received, may bring
equipment necessary for its task, be “given the opportunity to speak
to all relevant persons’..and-be 'giranted access "to all areas and
installations... where facts relevant to the compliance issue could be
expected to be collected". The mission shall report through the
Secretary-General to the meeting of the parties. (Article 8: 11-17).
Provisions on certain restrictions on accessg.g. regarding "sensitive
equipment, information and areas" (Art. 8:14, b) seem inspired partly
by formulas in the recent IAEA protocol on strengthened safeguards
(see Art. 7 of IAEA INFCIRC / 540 of 1997).
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Common issues seeking their solution

64  The foregoing discussion shows that the interests which
motivated the participants in the First Hague Peace Conference are
still relevant;-forceful-and-driving today. There ighe wish to settle
disputes by peaceful means ratﬁe'r“tha_n force and we can see how a
number-of:new factors promote an evolution in this direction at the
end ef the 20" century Formter state refat:onsefter the end of the
cold: war we can reglster much success in the preventlen of the use
of armed forceand in the peaceful settiement of dlsputes As note
above we might ascribe this welcome development fi rst of all to the
détente that has developed between great powers and blocks, the
almost complete abandonment of ideological: crusades backed by
armed force, the emergence of effective new Ieverages and means
of mutual influence,e.g. in trade and finance, the closer integration
of states, including common institutions and an awareness of the
horrors that armed conflicts between and blocks? would bring.

65 Even as regards what used to be termedmn-mtematfonaf
conflicts there is now a strong tendency for mternatlenal action to
prevent bloodshed. When faced with reports about atrocities and
horrors resulting from armed action, the public everywhere seems to
react in human solidarity and demand that their governments
together with others under or without UN sponsorshlp take measures
to stop the armed action. While the UN Charter presc:rlbes in Art.

2:7 that there shall-be no intervention in: matters which are
essentially within the domestic jurls__dl_ctlen of mernber states, unless

they constitute a threat to international peace and security, the public
at large _isr'iot very intereete:d ir_n_firie points which determine if armed
actions fall within domestic jurisdiction ornot. In acute situations, as
in"Somalia or former Yugoslavia, the' UN and states are driven to
action to seek to stop-local armed action. Indeed, the organized
international community seems somewhat reluctantly to cross a
threshold and to concern itself with non-international armed conflicts,
not only through peace-keeping operations based on the consent of
the parties but also through operations lacking such authorization.
This signals a dramatic expansion in the ambitions to ensure that
conflicts be settled by peaceful means -ambitions that may be even
more difficult to fulfil than the ambitions to prevent international
conflicts.
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66  When we examine the results of the aim to reduce the horrors
of warfare by rules we find less radical change from the time this aim
was articulated at the First Hague Peace Conference. Modernized
rules concerning land and air warfare have, indeed, been adopted in
the two Protocols-additional of 1977 tothe Geneva Conventions of

1 949 and these conventions provide fairly modern rules concerning
the treatment of; prisoners-of war and the. protection of civilians in
time of war. However ‘the prohlbltlons or restnctlons afse of
spemfic weapons have not changed dramatlcally over the last
hundred years, -exceptlon perhaps’ belng made for. blinding laser
weapons and land-mines. Rather we have to reglster that the
modern arsenals of weapons contain mstruments of injury and
destruction which are far more effective than, those whlch existed at
the time of the First Hague Peace Conference and that there is stiff
resistance on the mlhtary side to forego any of these new'weapons.
We should also not that the protection of the en\iiii"onment is a new
motivation and ground for restrictions or prohlbltlon of certaln means
and methods of warfare '

X AT,

67 Itisthe arrival of thenuclear weapons that leads to new
thinking and new international agreements. The tradltronal path of
restriction of use is not very successful. Numercus prcposals to
prohibit first use of nuclear weapons have been advanced but have
not found sufficient support, either because such Tules were not
seen as credible or.because the risk of use. ~even fi rst use- was
regarded as a desarable element of deterrence )

68  Some restrictions have nevertheless been attained and
deserve mention. Forinstance, |n connexlon with the NPT the five
permanent members of the: Security Councrl -also being the five

“declared nuclear weapon states- have declared with various

|mportant reservations that they will not use nuclear weapons
against a non-nuclear state party to the NPT.

69  Restrictions in use not generally being regarded as bringing
sufficient reassurance concerning weapons of such destructive
capacity as the nuclear with a capacity to obliterate huge cities in
one single blow, the approach taken has been to seek legally
binding commitments about the veryron-acquisition of these
weapons, chiefly through the NPT and regional treaties. The need
for reassurance has also lead to the demand foverificationthat
these commitments are respected. While bans on these of a
weapon which it is not prohibited to possess, have not traditionally
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called for permanent mechanisms of verification, we find that the
prohibition of possession triggers demands for continuous
verification to bring the desired confidence about compliance.

70 The philosophy which has thus developed for nuclear weapons
mass destrucﬂon namely chemlcal,_nend biological weapons. The
bans onuse-of these weapons (alread\y“iargely existing in the
mstruments of! the Hague in 1899 and Geneva in 1925) have been
transfnrmed into bans on possessmn through the Biological
Weapons Convention(1972) and the Conventlon on Chemical
Weapons of 1993 And while the latter conventlon as noted above,
contains an elaborate verification systemthe former i is yet to be
supplemented in this regard. Further, we find that current day
reductions in weapons arsenals, both conventlonal and nuclear are
also subjected to extensive verification. A

71 Verification is therefore a central subject when it comes to the
reduction or elimination especially as regards weapons of mass
destruction. It will be discussed in some detail below. By way of
conclusion the issue of compliance will be taken up f

The issue of verification

72 While there was hardly any reason to raise the issue of
verification of non-use of specific weapons af‘the time of the First

Hague Peace Conference, verification now appears as a central

issue and indispensable element in practlcally all bans or restrictions
on the possession of specific we_apons. Aso,we look forward to
further regulations in the arms control and disarmament field we

therefore have reason to analyse the problems and possibilities

which exist-in-the field-of verification. An extensive experience
already exists in these two respects and we can try to learn from
them.

73 In no area are states as jealous of their exclusive power as in
the control of their territories. This is a central impediment to
effective verification, notablyon site inspection. |t is reported that in
the 19" century Turkey objected to the stationing of an international
"sanitary station" to help prevent epidemics being spread by pilgrims
going to or from Mecca. Turkey apparently held -as very likely many
other states would have done at that time- that such stations were
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incompatible with her sovereignty. During the discussions of the
question of general and complete disarmament in the 19608 it was
held by the Soviet Union -at that time a secluded state- that
inspection apart from witnessing the actual destruction of weapons
would be_tantamount..to.espienage.

- “\.\H

~ 74 The world-has comea,long way since such attitudes

domlnated our thlnkmg lt iS now. generally realized that in a world
movmg toward less weapons, motably less weapons of mass
destruction, extensive verifi cation and on snte mspectlon are
indispensable. Indeed, the more far-reachmg the restrlctlons
contemp[ated, the stiffer the demands for verlflcatlon become to give
confidence against cheating. If an agreement were reached setting
a ceiling at 1000 for.some weapon, non- detectlon of 10 or perhaps
even 100 might not matter much in terms of securlty but |f the
commitment is to have 0 weapon, non-detection of'even 1»could be
a dramatic matter. As was noted above part of the*"reason for the
long delay in the achievement of the complete test %n treaty
(CTBT) was the position taken by several states: that if could not be
adequately verified, given the control techniques existing a_t the time.
There is no doubt that in the discussion of propo'ea‘ls for a complete
elimination of nuclear weapons the verification: lssue will be
promment ' -
75  Fortunately with détente growing |nternat10nal mtegratlon
governments have generally become much more accommodatlng as
regards the acceptance of verlflcatlon the prowswn of mformatlon
that "SOVerelgnty makes |t 1mp055|ble for a government to accept
that functionaries of a foreign state or an international organization
perform some official activities’ Within its jurisdiction is giving way to a
more pragmatic -but still restrictive- attitude which accepts some
such activities when they are deemed to be in the interest of the
state and take place on the basis of consent. International
verification has also been facilitated by new techniques which have
come into being and which are highly informative without actually
intruding on the ground of states.

76 It is possible that the general public is even more
accommodating to inspection than governments which exercise the
states’sovereignty. World public opinion did not seem the least
surprised that an international crisis erupted in early 1998, when Iraq

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Armament Questions

Blix - 25 -

raised obstacles to United Nations inspection of the palaces of the
President of Iraq.

(a) Self-declarations as the basis for verification

-~~~ Agreements only proviaing"for non-use of weapons did not, as
we have seen; normally.provide mechanisms or procedures for
verifi catron ‘Some modern agreementse g.'the biological weapons
convention of 1972 (Artlcles Vi and Vi) refer only in general terms to
verification that- mlght be instituted by the Securrty Council. Where
there is a higher level of ambition as regards verification, as in the
multilateral NPT and CWC, the first level is formed by:leclaraﬂons
by the state accepting verification. The preparatron of such
declarations may require considerable work by the government and
industry of a state.” At the same time the govemment may well, for
its own purposes want to have full knowledge of” say various
nuclear ar chemical activities which take place W|th1n its territory.
Seen in this light the' international verification of such declaratlons
may provide the state with a highly desirable quality control. For the
international organlzatlon receiving the declarations, the data
provide vitally importan't starting points which can be checked for
internal consistency and form the basis for requests for more
information, if need be. Thelr correctness and completeness may be
checked through on site mspectlon by |nternatlonal mspectors Both
in view of the general wish of states to mlnlmlze the presence of

"lnspectors and of the cost of such wslts rellance on ‘remote

monitoring and automatic data transmission and on other means of
verification not requmng on srte mspectlon are of increasing
importance.

o — e

(b) Means of verrr' canon not requiring access to the state:
"national technical means of verification"

78  The expression "national technical means of verification"
signals means which are under the full control of a state and which
do not require any cooperation from another state -most importantly
the state on which this verification is focused. These means can
consequently be used without consent , even against the will of
another state. Important examples are satellite observation, seismic
monitoring and analysis of samples of water or air. Literally
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intelligence, covering, for instance, information obtained through
clandestine means, interrogation of defectors and the systematic
scanning of open sources etc. may not fit well under the expression
"technical means", but in practical terminology they do seem
included. e

79" Observat[ons v_tl]rcugh the use ef‘satellltes have helped
enormously to give states. confi dence that commltments made about
arms control and disarmament measures-are respected They were
of particular |mportance in East-West relations: before cn site
inspection was acceptable While U 2 planes wolated natlonal air
space (and as experience showed, could be shot down)
international law told us that the satellites circled fhe world at levels
above and beyond national sovereignty. When mutual conf idence
became a desirable commodity between the superpcwers ithe merits
of satellite surveillance became evident. Several agreements
referred to in this repon even lay down bans on any |nterference with
satellite surveillance and concealment from such sur._veﬂlance (see
the CFE and INF agreements described above)..-\_ﬁ'aiellite’?s go a long
way to prevent surprises and they do it elegantly.and with increasing
precision, but without intrusiveness on the ground and without
complex negotlat|ons ;

<80 Satellites remain an impcrtanf'tcol to'assuré' a good deal of

transparency in the arms ccntrcl and dlsarmament area. A Soviet
satellite discovered the South- African preparahons for a nuclear test
in.the Kalahari desert in 1977 and us’ satellite pictures were of great
value in 1991 to show the. Board c of Governors of the |IAEA relevant
nuclear installations in the DPRK. At that time a few members of the
Board were reluctant to accept this type of evidence. However, as
satellite imagery becomes ever more precise and revealing and as it
becomes available from several states and even on a commercial
basis, the reluctance is likely to give way. Nevertheless one should
not be lulled into confidence that everything of interest to arms
control and disarmament is detected. Satellites photograph only that
on which their masters train the cameras. The Argentine enrichment
plant at Pilcanyio was not seen before it was announced by the
Argentine government and the large research reactor, which China
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helped Algeria to build apparently was not spotted until several years
into the construction. The Indian nuclear test preparations in the
spring of 1998 were evidently sufficiently well concealed for satellites
not to spot them (perhaps it should be added that none of the
activities mentioned-were in v:ola’non of any international
agreement). "

2 ' analysis of sar'npfes'f'f_;-
81 The anatys:s of samp!es prowde a powerful means of detecting
the presence of various chemicals, biological substances or
radio-nuclides. In order not to be so diluted that analyms becomes
impossible, samples must in many cases be taken not too far away
from where the source activity occurred. In practice this means that
they need to come from the territory of a state ar_l_d there may need
to be consent. However, in particular radio- nuclides"’are detectable
even in very low concentrations, allowing detectlon even far away
from the source. : ¢ ¢ i

82 For the detection of nuclear explosions in the atmosphere the
radio-active fallout spreading with the winds is of decisive /
importance for detection. Samples of fallout taken far beyond the
borders of the state initiating of the expIosion_,"-wi_il'_'.'previde strong
evidence of the explosion. We find that the eomplete test ban treaty
(CTBT) relies on such samples (of air) as one: method of verification.
83  For the detection of other nuclear activitiese. g “enrichment of
uranium or reprocessing of spent nuclearfuel, samples of water or
air, soil or:biota are becommg of great importance, but in most cases
they must still be taken w1th|n the terr[tery where the source activity
occurred. Environmental sampllng has been high on the verification
agenda and has developed fast as a technique ever since the
international community began to engage itself in mapping Iragg
program to produce nuclear, chemical and biological weapons. The
first evidence of the Iraqi efforts to enrich uranium was obtained in
1990 when analysis was made of tiny particles stuck on the clothes
of hostages who had been kept at the nuclear research center
Tuwaitha and who were released by Irag. Since then samples of
water have been taken routinely in the waterways of Iraq by the
IAEA under its Security Council mandate to monitor that no
unauthorized nuclear activity has been undertaken.
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84 It should also be noted that the Additional Protocol adopted by
the IAEA in 1997 to strengthen the safeguards verification regime
(IAEA INFCIRC 540) introduces environmental sampling as an
important tool. But here, as in Iraq, we are mostly concerned with
samples taken.within-the. terntcry of the state and with its consent.
Even so these techniques may offer the great advantage that

evidence (of compllance or-non- compllance) can be obtained without

a need for mspectors to have access to techra\olcgmal!y sensitive
parts of nuclear installations. The fower level of, mtrusweness of
envrronmental samplmg is a great asset 'Yet, states which have had
or still have nuclear weapon activities mlght turn out, to be reluctant
to give their consent to some such sampling, as it may give
substantial information not only about the srtuatmn at the time of the
sampling, but also about activities which took place Iong ago.

Indeed, it might be: d:fflcult to see from an analysrs whether a nuclear
activity which left traces was recent or from far back

3  seismic monitoring §

85  Fornuclear explosions underground the sgismic effects will be
detectable far away from the site of the explcsta[t and thus
constitute evidence avallab!e without consent of; the state The CTBT
relies on seismic monltorlng as one of the m _"-methods of
verification and a Iarge system of stations for such mpmtonng is

- established under the treaty. While the developm;nt of the seismic

techniques for'the detectlon of nuclear underg rcund explosions has
helped to bring acceptance of the CTBT -and- at the same time
advance seismic sciénces- it'is perhaps not likely that these
technlques will be of use in any cther arms control or disarmament
context.~ e

4 intelligence

86 Intelligence is a broad term. Espionage, i.e. the compilation of
information through illicit means, is only part of the concept. As
noted above intelligence may also comprise information through the
interrogation of defectors, the monitoring of radio communications,
the scanning of publicly available documents and prints -all of which
is legal.
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87 It was one of the conclusions of the IAEA after the discovery of
the Iraqi illicit enrichment program that a systematic and continuous
scanning of media could have given clues that Iraq was
endeavouring to enrich uranium and could have prompted questions
to Irag. Such.scanning.was thereafter undertaken as a permanent

feature of the safeguards system -This step met general support

among member states and-a scheme under which supplier states
and 1mportmg states report to the Agency about their exports and
imports of nuclear relevant eqmpment and matenal was also
endorsed to strengthen. the Agencys_mformatlon base.

88 As mlght be expected it is a more sensmve matter for
international verification'to make use of |nformat|on whtch might
have been obtalned through clandestine means The |ssue is not
addressed directly in treaty texts. From readlng these texts one
might get the impression that such information was not relevant

89 In the bilateral US USSR treaty of 1987 on the eitmlnatlen of
intermediate-range and shorter-range mlssﬂeswe fNF~treaty) Art.
XII:1 provides that ' eac:h party shall use national technical means of
verification at its disposal in a manner consistent with generally
recognized principles of international law". It reinforces this rule by
laying down in subparagraph 2 of the same artlcle that nelther Party
shall "interfere with natlonal technical means of verifi catlon of the
other Party operating in accordance with paragraph l',of this Article".
In plainer language this should mean that'information obtained
through satellite observation and‘.phetography is‘Tecognized as
relevant and permissible anq-must- not be irnpéded. The same
would evidently not g"d for information obtai'ned through clandestine

~'means which are not "consistent with- generally recognized principles

of international law". And.-a party is free to interfere against such
information gathering.

g0  The more recent multilateral ComprehensiveTest Ban Treaty
(CTBT) similarly allows a party to base a request for an on site
inspection "on any relevant technical information obtained by
national technical means of verification in a manner consistent with
generally recognized principles of international law" (para.37).

91 Under the Chemical Weapons Convention of 1993CWC) a
group of experts may be established to clarify a situation which may
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give rise to concern and such group is authorized in Art. IX:4:e to
examine "all available information and data relevant to the situation
causing the concern”. This provision seems more open-ended.

92 In the IAEA the.issue had never had any relevance before the
Agency was mandated by the Securlty Council in Res. 687 of 1991
to perform.immediate on site.inspections."based on Irags
declarations and the des:gnatlon of any additional locations by the
Speclal Commlssmn"(UNSCOM) Although not: articulated the idea
was that lntelllgence organlzahons in member states should interface
with UNSCOM and assist it by information Which would help it to
identify locations desemng inspection. It'was the Commissions task
to assess such information and decide whether it would designate a
particular Jocation foron site inspection by the Iﬁ{EA The Agency
was thus not contemplated as a direct recipient of |nte1I|ge.nce In
practice direct briefings to the Agency often supplemented the
designations made by UNSCOM. gy

93 There is no doubt that intelligence -in the broadest sense- has
been of great lmportance to help both UNSCOM and the IAEA in
their difficult task of fully mapping lrags clandestine program for
weapons of mass destruction. This experience: ralsed the question
to what extent, if any, a verifying organization wou!d be justn" ied in
other cases to receive and make use of mformatlon commg from
national intelligence:” The question is not entlrely academ!c: Itis
obvious that there will be signifi icant restralnts in the provision of
intelligence by governments to ver:fymg organlzatlons like the
secretariats of the |IAEA; the CWC and the CTBT. While satellite
imagery might not be SO diffcuit to share,-information requiring the
protection of sources might be hard.to share with an organization
which, as a.matter of principle; recruits it international staff broadly.
However, there are also some factors prompting offers of
information. If hard and significant information were to exist in a
national intelligence organization regarding a possible breach of a
weapons commitment, and the responsible verification organization
were not somehow to be alerted, it would be difficult later to blame it
for not being aware of what was going on.

94  No explicit guidance has been given to the IAEA Secretariat in
these matters. That the Agency itself never engages in any
clandestine information gathering goes without saying and there is
scant guidance in government sponsored instruments. The 1995

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Armament Questions

Blix - 31 -

NPT Review and Extension Conference expressed as one of its
conclusions that
"States parties that have concerns concerning non-compliance
should direct such concernsalong with supporﬁng
“draw conclusions and decide on necessary actlon in
_accordance witn it__s_ ma_r;vdate".

5 ----«NO restrictmn appears to have been set on what kind of
information could be submltted to the Agency Indeed it would
hardly be feasible to prevent a state -or; for that matter even a
private individual, say a defector- from offenng |nformat|on to an
international organization charged with the task of verification. If the
organlzatlon routinely’scans media, how could lt reject mformat:on
offered through other channels ? Yet, it would' appear that receiving
lntelllgence -in the broadest sense- offered as a centnbutlen to
treaty-regulated verification by an international organtzatlon -rather
than as a contribution to the specific Security Counell mandated
inspection and rnonltonng in Irag- would need ta follow some strict
ground rules if it is to ayord objections from member states.

96  First, while the verifying organization mighteeéfve information
from anyone, it should never use any but its oWn dbservations and
data for conclusions. There is enough desmformatlon cu’culattng to
necesSItate a critical analy5|s and assessment of all mformatlon

“ volunteered and-desist from any conclusmns based on data which

the organization cannot lndependently verify. Thts is not to say that
information’ proffered-could not be of use. For instance, although not
a basis for conclusmns it mrght he[p the verifying organization to
look for relevant data or sites.

97  Second, the flow of information must beone way, i.e. the
organization might receive but cannot give anything back. An
organization performing verification may acquire a great deal of
confidential information and data from states accepting its
verification. This confidentiality must continue to be scrupulously
respected.

98  Third, it would be desirable that intelligence -like information
obtained through satellite observation- be received from several
countries, so that the input is balanced.
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(c) Means of verification requiring access
1 On site routine inspection

99  Although-a.number.of bilateral US-USSR arms control
agreements provide for b[lateravenf cation and bilateral on site
inspection; the focus'here ‘will.be on the multilateral agreements
relying on an mternatlonal orgamzatlun for mspectlon In aless
bipalarized world, verif cation of ;arms control agreements is likely
increasingly to.be a common mternational or reg:onal task. As was
noted above the Comprehenswe Test Ban Treaty was made for
universal adherence aIthough for its effectlveness it would only have
required acceptance by eight states which were not otherwuse
(through the NPT) obhged not to test. Slmllarly a sut-off agreement
prohlbltmg the productlon of highly enriched uran:um and plutonium
for weapons purposes could in theory be effectlve if it were made
between the same eight states, but it is generally' assumed that it will
be made for adherence by all states, including those__whlch are
already bound under the NPT by a similar rule. *

100 The safeguards system of the IAEA was the fi rst
institutionalized on site verlf cation and inspectfon system that
evolved. From the beglnmng of the 1960s it has .developed in little
more than 35 years from a tiny activity into, a Iarge professmnal
operation engaging-.some 600 staff and. costmg some 100 million
dollars per year.~ At the end of 1997 there were 93 nuclear facilities
and other locations which c_on_talned_ nuclear material and were
subject to safeguardssand‘during 1997 a total‘of 2499 inspections

were carried out, requiring. 10 240 person-days of inspection effort.

101 I the beginning the safeg‘ﬁ'ards system, especially the on site
inspection, met considerable resistance and skepticism. There was
concern in some quarters that technical and commercial secrets in
inspected non-nuclear weapon states might be divulged by
inspectors and that these states’nuclear industries would be at a
disadvantage compared to their competitors in nuclear weapon
states which were not obliged to accept inspection. This is not the
place to go into detailed technical descriptions of facility specific
safeguards verification (under IAEA INFCIRC. 66) and
comprehensive safeguards verification created to respond to the
requirements under the NPT and covering all present and future
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nuclear activities of a country (under IAEA INFCIRC. 153) and the
strengthened safeguards verification (under IAEA INFCIRC 540),
which it was deemed necessary to introduce after the failure of the
old system to detect Irag’s program for the enrichment of uranium.
However, some.features. have more general interest and deserve
descrlptlcn comments and comparlscns with similar features under
the CWC and the GTBT

102 A ﬁrst com ment is that nuclear mdustrye skept|C|sm to
inspection has largely subsided. No ccmpfalnts have ever been
heard about revelatlons cf industrial or ccmmermal secrets and the
cooperation between industry and the |nspectcrate is most!y
excellent. ‘Yet, the experience of strengthening’ the tradltlonal
NPT-type safeguards:verification (under IAEA INFCIRC 66 and 153)
with a new additional protocol demonstrated that there was still
reluctance among many governments to grant buﬁ_t the mos_t evidently
needed prerogatives and conveniences the inspectinig organization.
To take but one example: while the long negotrated CWC stlpulates
that visa shall be given to chemical inspectors for at feast two years,
the same prowsmn to strengthen the independence of nuclear
mspectcrs and to facilitate unannounced visit by them, was not
accepted. One year was the best that could be‘h_ad. {

103 A second comment relates to the orlentatlen of the verification
system. Earlier as now the system is based'in. the fi rst place on
accountancy (declarations) of nuclear material under the jurisdiction
of the inspected party. The accounts are- checked for consistency
and -through on site--»inspect"i\cr‘jr_ for feflectin_g the reality. Although a
highly professional system, it'has been criticized for being somewhat
mechanistic, too much concerned Awiti'i:jhanﬁtaﬁve assessments and
too little withqualitative judgmeﬁt's' At the root of this criticism there
lies a feeling among some that one should not have to devote so
much effort to verify the numerous nuclear installations of advanced
democratically organized states where it would be unlikely that any
clandestine program would and could be hidden, but rather
concentrate efforts on specific states with little or no democratic
control and with possible motivation to acquire nuclear weapons.

104 This is obviously an important question of approach, which
may have a more general bearing in the field of verification. It is true
that the police in a big city may wisely put more efforts and
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resources into crime ridden areas than in traditionally quiet
neighbourhoods. However, an intergovernmental organization
based on the principle of thesovereign equality of statescannot
allow itself to assume that some members are lesser proliferation
risks than others.-It-is-more akln to airport controls which must treat

all passengers in the same manner. It cannot act on trustis-ag-vis
anyone B 6 4

.
"*s

A thlrd comment relates to‘thescope of access for inspectors.
Not entlre!y surprlsmgly governments wﬂ! generally prefer that
inspectors’access be Ilmlted to specmc locatlons of undeniable
relevance, while the mspeotmg organization will like to have as much
freedom of movement as possible. Under thesystem of inspection
which was worked out for the verification of NPT obligatlons (IAEA
INFCIRC 153) governments yet unaccustomed to |n3pectron gave
relatively limited on'site access to the mspectors zDurlng routine
mspectlons in declared nuclear installations they were limited to
visiting se calledstrategic points which were Ilsted Whatever
arguments could be adduced for this arrangement It certalnly
S|gnaled that lnspectors could be kept in plaoe 1
106 It is true that in very special mrcumstancesthe system did not
preclude special inspections anywhere beyond deolared facllmes
However, in the absence of a system of mformatron which could
point to non- declared installations which woufd merlt such
inspection, no specral inspections of such znstallatlons were ever
asked before the revelahons of«»lraq’s clandestlne program.

2 Specral mspeotrons (IAEA) chaﬂenge inspections (CWC)
" ‘-_ -and on site inspections (CTBT)

107 At this point it might be of interest to examine some important
differences between the IAEA'right to special inspections (foreseen
in paras. 73 and 77 of NPT-type safeguards agreement under
INFCIRC. 153), the challenge inspectionswhich can take place
under the CWC (Art. IX, para 13 and ff.) and theon site inspections
which can be requested under the CTBT.

108 In the IAEAthe Secretariat can request a special inspection
when it considers that information made available by the inspected
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state party, including explanations, is not adequate. If the state
rejects the request, such rejection can be overruled by a simple
majority of the Agency'Board of Governors, deciding that it is
essential and urgent to establish that nuclear material subject to
safeguards is not-diverted 1o nuclear weapons. Thus, a request for

_spec:Ial inspection can only be made if the Secretariat believes on
~ some reasonable grounds-that some nuclear material or facility

exists which’ should have: been declared, has not been so declared.
In.the.case of the Democratic. Peopleé Republlc of Korea such a
request was made by the Dlrectdi—Geneml in 1992; _was upheld by
the Board of Governors and rejected by the DPRK. As a result the

matter was referred to the Security Council.

109 The lAEA modei glves considerable power and respons;btllty to
the Secretariat to assess the situation and to decide in a politically
sensitive matter. For the states involved this rnodei mlght have the
advantage that a Secretariat will try to take a matter af fact view and
avoid politicization -|f this is possible. = -

110 Un_der the Chemical Weapons Conventionthere is, as in the
IAEA, a permanent insbectorate which pays periodic visits'to the
relevant installations. Howeverhere any state party may request
the "technical secretariat" to undertake a:haﬂé’hge?nspecﬁonto
clarify any questions concernmg possible non—compllance with the
Convention. Thus, the CWC Secretariat. cannof itself, take the

initiative to such-inspection. On the pther h_and a party requesting a

challenge inspection will only need one third of the Council to
support it.“This system takes'the Secretariat.out of the hot seat. On
the other hand it holds some risk for harassing challenge

' inspections.

11 As noted above unllke the IAEA Secretariat which verifies
states'compliance with safeguards agreementsthe CTBT

‘Secretariat does not analyse the material obtained through the

various monitoring methods employed with a view to discovering any
anomalies to be followed up. Data are relayeéb member states for
analysis. If the states find data that need to be clarified, they can
turn directly to the state on whose territory the relevant event
appears to have taken place or to the Director-General of the
CTBTO or to the Executive Council of the CTBTO. Ifstates

members are not satisfied with the clarifications obtained, they -but
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not the Director-General-can ask for on site inspection. Thirty
affirmative votes would be needed -out of 51 members of the
Council- to bring about such an inspection. A request can be based

n "national technical means of verification in a manner consistent
w:th generally.recognized. pnnc:lples of international law", which
would seem to make satellite obser\ratlons acceptable, but not data
obtamed by clandestme means

d.of vérification.

: g

(d) Iraq as a.watérshed in the fi
112 The revelations in 1991 about Irags success in ebncealing its
clandestine program for the enrichment of uranlum and:the
development of a nuclear weapon became a watershed in the
attitudes to safeguards verification. It was reallzed that to have a
verification system which had serious deﬁmenc:les mlght be more
dangerous than having none, because it might Iu_tl neighbours and
the world at large into a misplaced confidence. :ﬁ_ll::.r_{riiderstdod that
the system, to be meaningful, would have to be;given more teeth
and modifications which until then would have been unacceptable
became possible, not téast as regards access iri’"Ednnexion with
routine inspections. The.limitation of access to strateglc po:nts
which had existed in routine inspection under theNPT fell away and
several other expansmns ‘occurred in the nghttoaccess and the

- possrblllty to unannounced inspections. .

¥

113 However, |t has to be noted: that even the rrghts of access

under the strengthened iAEA safeguards look” very modest when

compared with the rrghts of access accorded UNSCOM and the

IAEA to fulfil the mandate of |nspectron |n Iraq given to them by the

Securlt)’«r Council. _It might be-of interest to see what a maximalist

right of access can look like. In accordance with an exchange of

letters of 14 May 1991 between the Secretary-General of the UN and

the Iraqi Foreign Minister the inspectors working in Iraq should have,

for instance

- unrestricted freedom of entry and exit without delay or
hindrance;

- unrestricted freedom of movement without advance notice
within Irak... ;

- right to unimpeded access to any site or facility for the purpose
of on-site inspection... ;
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- right to request, receive, examine and copy any record, data,
or information... ;
- right to install equipment or construct facilities or observation,
inspection, testing or monitoring... ;
- right to take-photographs whether from the ground or from the
A S

- right.:to unr_estricted communice;ﬁbn,by radio, satellite... .

114 Under the plan forfuture ongomg momtormg and verification in

Iraq, approved by the Securlty Councﬂ in"October 1991 the rights

listed above were confirmed and some addltlonal preroga’tlves were

spelled outje.g. L \

- to stop and mspect vehlcles shlps alrcraft or anyiother means
of transportation within Iraq... gt

- to inspect imports or exports of material and other |tems upon
arrlvai or departure; £

- to conduct interviews with any personnel at any site..!

115  An iﬁspection re_gime with such extensive r:igh:ts of access to

sites and to information is unprecedented and will hardly be

accepted by any state unless it is under severe ﬁ"FéSsure /That

seven years of inspection in Irag employing tnis reglme have not

been enough to give confidence that the mapplng of Iraqé program

of weapons of mass destruction is "full, fi fna_f a_nd comp__lete , point to

a conclusion that has great importance for all verification of arms

control and disarmament, namely that 100 per cent certainty is

hardly ever attalnable , ¥

Ve

(e) The res:due of uncedamty m venﬂcat:on

116 The difﬁcu!ty to verify with full certainty that there is no fissile
material, no chemical or biological substances which can be used in
weapons, not a single antipersonnel mine on the territory of a state
can perhaps be understood if the inspection and verification task is
compared with the task of a national police to ensure that no narcotic
drugs are stored clandestinely in a country. The police can move
anywhere and has extensive -though not unlimited- rights of access.
It may perhaps tap telephones, subpoena witnesses and it may have
many informers. Yet, it would be a successful police, indeed, if it

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Armament Questions

Blix - 38 -

could give absolute guarantees that there are no drugs in the
country.

117 In some respects the situation of the international weapons
inspectors looking for undeclared material or installations is easier
than that of the.national pollceNuc!earmaterlaI is unique in leaving
finger prlnts and a national weapons program for the enrichment of
uranium.or-separation of plutonium will also call for rather large
mdustrfal mstalfatlons whlch may be visible from satellites or
deteotabie from information about'exports k‘\

118 Nevertheless the freedom of movement and\prerogatwes of
international Inspectors w;ll in most respects be much more limited
than those of the national ‘police. Furthermore a few' kilograms of
plutonium are not larger than a fist, and the same is true of an
antipersonnel mine while lethal chemicals or b|olog|oal material can
be stored in tiny containers. There is no way mternatlonal iinspection
-or national police- could be sure to trace such sma‘ﬂ items, hidden in
a large country. Nor is there any way in which it coqu trace all
documents, computer programs, matrixes, prototypemachlnes or,
for that matter, engineers and scientists that may be part of a
weapons program. If this is what governments request, they cannot
have it. Inspectors cannot monitor every inch of the. terrltory of a
state and it is not meanmgful to go in blind and random searoh

\

119 Aitﬁough in publi¢’ rhetorrc governments may sometlmes
appear to, be asking‘complete verification, they knowethat this is not

“possible. In normal verification under the! NPT governments do not

request that the ambition should be to detect very small quantities of
fissile material and they-are aware that there. must remain some
measure of uncertalnty tndeed governments are accustomed to
basmg their decisions and policies on some degree of uncertainty.
Reducing that uncertainty-as-much as possible without incurring too
high verification costs or too high intrusiveness and accurately
reporting on it is the normal job of the verifier. Deciding on how far
they will rely on such reports in their policies and actions is the
business of governments. What level of uncertainty is acceptable
may be different in different situations and under different regimes,
e.g. under the NPT generally and under the inspection scheme for
Iraq. Two examples may illustrate the point.

120 After destroying its nuclear weapons and removing the fissile
material, South Africa asked the IAEA to verify that there were no

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT
Armament Questions Blix - 39 -

more weapons and that all the fissile material was accounted for.
South Africa went out of its way to facilitate the task of the Agencys
inspectors and invited them to visit any place any time. The
inspectors did a very thorough job. Yet, the conclusions of the
Agency Secretanat which were accepted by the Board of Governors,
reflect caution and a determination. not give a greater assurance
-~ than strlctly flowed from the: lnspect[ons Justlf' ied. In a report (of 3
September 1992) it is stated £ .~ \
"The team found no ewdencethat the lnventory of nuclear
materlal mcluded m the Initial’ Report was rncomplete" (IAEA
doc. GOV!2609 para 31). ' ' A

121 Andina report of 8 September 1993 the: follownng language is
used: &

"The team found no indication to suggeslthat there remain any
sensitive components of the nuclear weaponscprogramme
which have not been either rendered useless or converted to
commercial non-nuclear applications or nuclear usage" (IAEA
doc. GOV/2684, [para 31). § o8 | -

122 In the case of lraq, where the Agency had had unparalleled
inspection rights and access to sites, documents and persons, had
been working at full capacity for six years and had acqu:red a very
extensive knowledge and understanding of the“nuclear program, but
where there was hardly a genuine -and oertamly not a consistent-
wish of the state authorities to fully cooperate the reports to the
Security. Councﬂ likewise show- cautton In a report of the IAEA of 6
October 1997 to the: Secunty Counml it is stated (in para. 79) that
there were 'no lnd:cat:ons of 5|gn|f cant.discrepancies between the
technically coherent picture that had- evolved of Irags past nuclear
programme.and the information contained in Irags "Full, Final and
Complete Declaration" (FFCD) of 7 September 1996 as
supplemented since then. However, the report goes on to say:
"...no absolute assurances can be given with regard to the
completeness of Iragg FFCD. Some uncertainty is inevitable in
any country-wide technical verification process which aims to
prove the absence of readily concealable objects or activities.
The extent to which such uncertainty is acceptable is a policy
Jjudgment" (U.N. Doc. S/1997/779 of 8 October 1997).
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123 In an informal briefing of the Council on 16 October 1997, the
IAEA Director-General said in commenting upon the text quoted:
"... when the Agency reports that it has foundno indication of
activities, facilities or items, this does not amount to an
assertion-that-there.is none... The probability that “no
indication"” corresponds to "nen-existence" depends upon how
intrusive; extenswe systemat.'c andsk;ﬂful the investigation
-,fwas that ga ve su;:h result Judgmg that probability is not a
! ‘technical matter. Even !ess so dec:dmg what level of
A probabmty is reqmred" : 3

124 In the case of Irag the Security Councnl too, wcll be aware that
verification can never be 100 %, but its assumgt]cn is that Irag will
continue to'conceal what it can and it will reqmre amvery hlgh level of
clarification. It should be kept in mind, however ihat while the case
of mspectlons in Irag shows that it is possible to deS|gn venf cation
systems that are extremely intrusive and fine meshed :
considerations regarding acceptability to states in general regardlng
cost and the risk of |rr|tat|ng false alarms suggest some maderation
in the devising of general systems. Inevitably then the level of
assurance of full compllance by the mspected states is Iess high.

() "Mehaged accee__s."'

125 An issue that appears more and more often in the context of
international verification of arms’ confroi and dlsarmament
agreements is that of senSItwe mformatton oF’ installations which the
inspected party has a Ieglt!mate interest.in keeplng confidential and

~“which should not be fully wewed by- mspectorse g. to avoid any

added risk-of- proliferation:——

126 As was noted above, under traditional NPT type verification the
inspectors were limited to visitingstrategic pointsin nuclear
installations. The risk was then little that anything legitimately
confidential would be revealed. Special arrangements had only to
be made by the IAEA under the so-called hexapartite agreement
regarding the inspection of enrichment plants, where access, notably
to the cascade hall, by inspectors was subject to special
arrangements to minimize the risk that proliferation sensitive
information should leak. However, when under strengthened

® All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Armament Questions

Blix - 41 -

safeguards the inspectors were to be given a much wider general
freedom of movement in nuclear installations, a demand for special
rules turned up and resulted inter alia in an article under which the
Agency upon request by the inspected party would have to make
arrangements formanaged access under this Protocol in
“order to prevent the d:ssemmatfon of proliferation sensitive
mfonnatron to meet safety or ph ys.fca.‘r protection requirements,
, % orto protect pmpnetary or commercfaﬂy sensitive
'-__--mfonnatfon "(IAEA fNFC.'RC 540 An‘ 7)

127 In the Chemfca! Weapons Conventfenthe Annex on

Implementation and Verlf cation (which preceded the IAEA provision

quoted above) prowdes in Part X point 41 that: the mspected party is
Under the obhgaﬂon to allow the greatest degree of. access
taking account any constitutional obhgar:ons it ma y have with
regard to proprietary rights or searches and serzures The
inspected State Party has the right undenninaged access fo
take such measures as are necessary to pret_ect natfonaf
security..." A

128 Measures permitted under managed access include the
removal of sensitive , papers, the shrouding of'SEn'Eitive equipment,
the logging off of computer systems, restrlctlon of sample analysis to
the presence or absence of scheduled chemlcals random selective
access to bmldmgs and, only in exceptional cases the granting of

‘access only to individual mspectors to certaln partSfof the inspection

site. T i

o
129 The provisions of the Chemlcal Weapens Convention and of
the new protocol for strengthened IAEA safeguards show that fairly
5|gn|f icant restrictions in-access can be demanded by the inspected
states. Of course, such state may be restrained in any temptation to
make use of available restrictions, lest an excessive demand appear
unreasonable and draw suspicion.

130 It may be of interest to note that curiously even in the case of
inspections in Iraq under Security Council mandate some restraints
are observed despite the seemingly unlimited authority given to
UNSCOM and the IAEA (recorded above). In early 1998 a full crisis
erupted over the access by UNSCOM inspectors to presidential
sites”"and it was widely suspected in the world press that the cause
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was that these sites were used to stock prohibited weapons of mass
destruction. Eventually the crisis was defused by a visit of the
Secretary-General of the United Nations, Kofi A. Annan. In the
memorandum of understanding which was drawn up at his visit the
following paragraph-(3). aceurs:
~"The Government of !raq undertakes to accord UNSCOM and
IAEA.immediate, unconditional and- unrestricted access in
) § confcnmty wrth [refevant U N.. rescfurrons] In the performance
" of its mandate under the: Secunty Council resolutions,
UNSCOM unde:fakes fo respect the legmmate concerns of Irag
relating to national secunty soverergnty and dtgmty "
(U.N.Doc. S/1998 / 1 66 of 27 February 1998)

131 Specnal procedures were designed mvolvmg the presence of
foreign diplomats at inspections by inspectors of presldentla! sites
apparently to sat|sfy the demands raised by "soveretgnty and
dignity". When consuderlng that premises and decuments ef police,
ministries, armed forces etc. were by no means excluded from
inspection under the concept of 'soverelgnty“the pretcccl gesture
made to defuse the crisis seems to be a modest price pald Itis
evident that the restraints as regards foreign presence that could be
asked by Iraq in 1998 on the basis of respect for: the notion of
"sovereignty" were mmlmar compared to the restramts that Turkey
read mtc the notion of sovereignty in the 1'9 eentury

132 Regardless of any conceptual arguments that |t might have
invoked; it is quite pcsstble that” Iraq; euthorltles wculd have
prevented inspector access suff C|ently Iong to enable themselves at
some point where |nspectlcn ‘was demanded to remove small items
or.documents which would brmg undesured revelations. For larger
items, on the-other hand,-such ‘conduct would be more difficult.
Their removal would be likely to be spotted by satellite surveillance.
At hospitals and religious premises the two inspecting organizations,
while certainly not waiving their rights of inspection, observed
appropriate decorum.

133 The above description of inspection problems which arose in
Iraqg should show that even when the inspecting organization is
granted "unrestricted access", some restraint in the exercise of the
right may be needed and that a residue of uncertainty will inevitably
remain as to whether everything has been disclosed.
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11.3.

Compliance

134 It is often remarked that a fundamental difference between
international-and national-law i Is that the latter but not the former is
linked to means of enforcement ensurrpg compliance. While it is
true that-there: is: no mternationa! nuclear- -or other police and no
courts that erI automatloally take qu‘ISdICflon in cases of violations of
arms control or disarmament agreements and certainly no automatic
sanctions, the. remark misses many essentlal pomts

135  First, rules of international like those’of national law are
complied with in most cases because the' subjects have accepted
the rules as bemg in their own interest and because they have a
habit of good faith respect for treaty and other. rules valid for them.
The peaceful settlement of disputes in accordance wrth agreed
procedures avoids hardships and even bIoodshed The lowering of
armament burdens under bilateral or multilateral agreements
releases resources for development. The accepted:-ban on chemical
and biological weapons prevents some of the most feared horrors
and sufferings of war, etc

136 Sometimes it is the mutual or general adhér_eﬁ‘ce to'the same
norm that provides the advantage, sometimes_.the"beneﬁts gained by
commitments may be different for different: 'p'art'ies' there may be a
direct quantitativequid pro quo as when. two superpowers agree on
specific but not identical steps of dlsarmament Non-nuclear
weapon states have sometimes malntalned that their renunciation of
nuclear weapons under the NF‘T should be a Sacrifice”on their part
and that the quid pro quo'should be the commitment of the
nuclear-weapon states to pursue negotlatlons toward disarmament.
However, upon-analysis-it’is’ ‘hard to maintain that there is much of a
"sacrifice”. Indeed, there may be a significant advantage for an
individual state that many other states -especially neighbours and
other states in the region- renounce nuclear weapons. The
commitment of nuclear weapon states, to be sure, may be perceived
as another advantage gained, but it has hardly been the main
motivation for any state adhering.

137 Second, where a state which has bound itself by a rule of inter-
national law feels that some new development has modified the
situation and gives it some interest in disregarding the commitment,
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several considerations may restrain it from breaching its obligation.
It may care for its own international reputation as a state respecting
its commitments. It may be concerned about being singled out for
condemnation. |t may fear retaliation by neighbours, reactions by
great powers.or- sanctions by the international community. In none
of the cases would the reaction be- as automatic and predictable as

- the reaction-to violations of-domestic law: states are mostly big and

powerful subjects whlch although not immune to reactions from the
outside, can not be thrown‘in }a|l and not easﬂy be fined. Even in the
domestic sphere iegal reaction to very pawerful subjectse g. trade
unions waglng illegal strlkes or large rellgzous or polrtlcal groups
pursuing some “civil dlsobedlence , may problematlc ;

=T

138 When aII this is: sard it must be squarely admztted that states
breaking legal commitments often get away W|th |t especrally if they
are big and powerful and that precisely in the area of perceived
national security interests may develop to dlsregarddnternatlonai
ob!rgatlons the more so if forceful reactions appear unllkely This
makes it all the more |mportant to note the stronger Ieverages which
are developlng at the end of the 20 century and which are available
to lnduce states to respect international obllgatlens 1o whlch they are
subject. The fast accelerating integration and organtzatlon of states
into an international communlty makes states. much more dependent
on each other,e.g. in the area of trade, fmance and deveIOpment
a55|stance ' F
- Fd

(a) What degree of-gnéerfarrity‘:a"bduf compliance is tolerated ?

139 Before some of the iraditional and new means designed to
induce compliance will be drscussed we must return teerification

as fundamentally importantto establish whether there is or is not
compliance. We have seen how in some cases -the use of chemical
weapons or dum-dum bullets- violations may be evident. Permanent
verification procedures were not deemed necessary. However, for
most rules in the field of arms control and disarmament technically
advanced national or international means of verifying implementation
are now needed. This report has described many of them in some
detail. It has also shown that despite ever more developed means of
verification there is normally and inevitably aesidue of uncertainty
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about full compliance. It must be askediow do governments act in
the face of this uncertainty ?

140 It has been suggested above that the degree of uncertainty
acceptable may vary, dependlng upon the importance of the rule to
be respected and upon the- country whose compliance is in question.
Pragmatrsm rather than equal applrcatlon of-legal norms prevails. In
the case of Iraq the tolerance of/ uncertalnty about compllance with
convinced that lraq WI|| avord to comply If rt can and would be ready
to use any undetected weapons of mass destructlon By contrast,

as shown, an inevitable ' measure of uncertainty’ seems to be
accepted with equanlmlty in the case of South Afnea as’its
government has much credibility and is not seen as havmg any

motivation for a clandestine retention of nuclear weapons. |

141 The inevitable residue of uncertainty in veriﬁcaft}qn about
compliance raises some other intriguing questions, ‘which may be
noted. '

(b) Compliance measures supplemented by possrb!e ;
counter-prohferat:on ? .

142 Some U.S. experts have taken the 'view' that asi the organized

'mternatlonal systems of verifi cation fail to. glve complete reassurance

about the absence of nuclear or chermcal or biological weapons, the
U.S. must itself keep-a strong capamty to intervene by unspecified
measures of "counter prohferatlon" (perhaps surgical’attacks?)
against suspect cases of non- compliance and by hardware, like anti-
missile systems, to stop a violation, should one become evident.
Although such doctrines seem to supplement rather than compete
with international means of inducement and enforcement, one is
nevertheless tempted to ask if they can give 100 % certainty about
-enforced- compliance with bans on the possession and use of
prohibited weapons -and what is their cost.

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Armament Questions

Blix - 46 -

(c) Verification of compliance with a cut-off agreement

143  Another interesting question as to how much uncertainty of
compliance could be tolerated in verification may surface in the
negotiation of an agreement for the prohibition of production of
highly enriched uranium and plutonlum for weapons use -aut-off

' agreement Such agreement would call- {or the inspection of all

enrichment: and'T reprocessmg plants in the states parties to verify
that none of the fi ssue materlat roduced is forweapons use. An

parties to the NPT and is venf ed under NPT -type safeguards (for
instance in Brazil and Japan). However ‘the chief purpose of a
cut-off agreement would be to oblige the five declared
nuclear-weapon states parties to the NPT and states not parties to
the NPT, notably Indla Pakistan and Israel, if j joining the ‘agreement,
to stop producing fi ss1le material for weapons and' subjec:t‘thelr
relevant plants to mspectlon and verification. As’ mspectlon in such
plants is labour intensive and costly the argument has been made
that it could be performed at lower intensity -and with !ess cost— in
states which have nuclear weapons, as in these cases a hlgher
residue of uncertainty about full implementation‘could be tolerated
than in non- nuclear—weapon states. After all these countnes already
have stocks of nuclear weapons and of fi ssHe weapons -useable
material and it would not affect security much lf lnspec’tlon and
verification failed to. identify all. It would only: be a quantltatwe
problem. By contrast, in a non-nuclear state a verlfrcatlon failure to

< identify a quantlty of plutonium could be used by the state

clandestinely to make.a first nuclear weapon and thus achieve a
qualitative change -to beceme a nuclear—weapon state. Against
these argurnents there is a fundamental argument about equallty
verified for the s'awrﬁnmemp‘urpose at different levels of intensity in two
different countries, say Japan and China ? Equality -but not cost-
speaks against the proposition.
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(d) Compliance with a total ban on the possession of nuclear
weapons

144  If nuclear-weapon states can never be 100 % certain through
verification that other nuclear—weapon states are complying wittheir
obligation fo eliminateall their nuclear weapons, how could they take

_~the risk of standing "naked!' ? This is a-question regarding

verifi catlon ‘which wm mewtably turn up in the commg discussions
about the complete elrmlnatlon of nuclear weapons. As this
development is not imminent there. w:l! be time to ponder the issue.
Perhaps nuclear weapons are not the only possible deterrence
against nuclear weapons. Perhaps also a gradual increase in the
transparency of states and development of an meroved global
security system will lmpact on the issue ? The Report of.the
Canberra Commission on the Elimination of Nuclear Weapons
(August 1996) provides both valuable insights and valuable ideas on
the issue. s

(e) Means of inducing compliance

1 Verification and detection as means of detemng
- non- comphance

145 The standard safeguards agreements. of the IAEA for the
implementation of the/NPT (INFCIRC 153 Co‘rr) prowdes that the

-objective of safeguards is

"the timely detection of d;vers:on of s:gmffcant quantities of
nuclear material from peaceful nuc!ear activities to the
manufacture of nucfear weapons or of. other nuclear explosive
devices or for purposes unknown -anddeterrance of such
-d:vers:on by the nsk of early detection." (Para. 28)
146 The thought articulated in the agreement -to be accepted by
the state- is clearly that a risk of early detection of any diversion of
nuclear material will deter the state from attempting such diversion.
Being found out as cheating would certainly be discrediting and
damaging to a states standing and would, moreover, very likely set
in motion political, economic or even military pressures by other
states.
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147  In this context it might be noted that the nuclear test explosions
carried out by India and Pakistan in the spring of 1998, without being
violations of any legal commitment assumed by either country (as
they had refused to join existing test bans), led to strong reactions by
many states, including.the cuttlng off of development aid, credit
guarantees and support for loans- in the World Bank. Here even
conduct. percewed by many: states as deﬂance of amncipientrule of
the global communlty pmvoked strong reactlons Looked at from
another ‘angle one might feel that lndlas and Paklstars non-
adherence to the rule was also an mducatlon that the rule was taken
seriously. '

2 Break-down of treaty relation hkefy resu.'t of ;
non-compliance

148 Article 60 of the 1969 Vienna Convention on the Law of
Treaties provides that N4
"A material breach of a bilateral treaty by ene d‘t"the Fiartles
entitles the otherto invoke the breach as a ground for
terminating the treaty or suspending its operatlon in whole orin
part“(subpara 1). % /

.2.5

149 A party to a bilateral arms control or dlsarmament treaty will be
aware that if it ceases to comply with its comrrntments the other

“party is Izkely to declare itself free of any further obligation. This may

act as a! deterrent against breaches The term "material breach" is
defined by the Convention as arepudrat:on of the treatyor "the
violation of a provision essentral to the accomphshment of the object
or purpose of the treaty". Ewdently a party to a treaty may choose to
overlook minor departures from- treaty obligations. However, as a
party contempiatrng a breach is unlikely to know what will be
tolerated by way of non-compliance, this uncertainty, too, might act
as a deterrence against any non-compliance.

150 For multilateral treaties,the legal effects of a non-compliance
by one party are more complicated (Subpara. 2), but they also allow
suspension or termination by joint action of the other parties or even
in several situations by another party specially affected by the
breach. Thus under these provisions, too, a party tempted to breach
an arms control or disarmament agreement would have to count on
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other parties freeing themselves of their obligations and taking
whatever steps they consider appropriate and legal.

3 _Non-compliance g:vmg other treaty parties a right to
- withdraw

ey

151 Several arms control and dlsarmament treaties discussed in
this repolt contain a clause. anng the following. lines:

“ “"Each Party.shall in exercising’ lts national severelgnty have the
right to withdraw from the Treaty if/ |t decides that extraordinary
events, related to the subject matter of this Treaty, have
Jeopardized the supreme interests of its country.." ( Art. IV of
the Partial Test Ban Treaty of 1963). ~ ‘

152 Slmllar ciauses are found, for instance, in the art. X: 1 of the
1968 Non-Prollferatlon Treaty, art. XIX of the 1990 Treaty on
Conventional Armed Forces in Europe (CFE) of 1990 and in art. XV
of the US-USSR 1987 Treaty on the elimination of thelr intermediate-
range and shorter-range missiles (INF). The nght retained in this
type of clause is evidently broader than just covering a clear-cut
breach of the treaties by other parties. It woul___d__'enable a party to
free itself from further obligations also in circumstances where the
occurrence of a breach.appears highly probable but may be difficult
to prove, perhaps due to inconclusive verifi catlon This type of

~article may serve-as warning to a state contem platmg

non- compliance that even if it would.be able to make it difficult to

- prove non- comphance it mlght trlgger an undes:red withdrawal by

another party. On the other hand the article may also show another
functlon of effectwe venflcatlon namely, that such venf cataon may

atrempts of wﬁhdrawaf

153 A number of other agreements in the arms control field fail to
contain the common withdrawal clause cited aboveg.g. the 1972
Convention on the prohibition of the development, production and
stockpiling of biological weapons. It must be concluded that the
omission is deliberate and that the parties have not wanted to
facilitate withdrawal in cases of suspected breaches. Nevertheless,
the residuary rule of the Vienna Convention on the law of Treaties

do apply.
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4 Risk of refaliation as a means of inducing compliance

154  The tit for tat, tooth for tooth and eye for eye may be seen as a
concept of revenge but just : as well as a means of deterrent
unrellable oryet underdeveloped In the\mternatlonal community it
has' played and will contrnue to play a signifi icant role until the state
communlty is better equrpped authorltatwely and impatrtially to
establish cases-of ncn-compllance w1th obllgatlcns and decide and
perform reactlons to such!cases. Clearly the 1899 bans on the use
of the dum-dum bullet and the bans on asphyxlatlng and deleterious
gases were sanctioned by the risk of retaliation end it is generally
believed that the general compliance with the 1925 Geneva ban on
B and C weapons and non-use of poisonous gas durmg the Second
World War was due in large part to the fear of retallatron in kind. Itis
evident that although no prohibition of use has been agreed to
concerning nuclear weapons, the risk of retallatlon ln krnd has
provided significant inducement for non-use. |

.....

5 | Riskof collective sanctions as a means of rnduc.'ng

compliance o R

155 Arms control and disarmament treatié ery often contain
prowsmns about consultation between partles and measures of
clarification in.cases of suspected breaches As we have seen the
right of termination or withdrawal’ may also exist implicitly or explicitly.
The right of retaliation for breachés is never explicitly stated and at
least in one case, namely‘e use of b_actericlogical weapons, it
appears to have been ruled out—

156 The 1993 Convention on Chemical Weapons (CWC) contains
some provisions on compliance (Art. XIl), to the effect inter alia that
the Conference of State Parties may restrict or suspend a states
rights and privileges until it returns from breach to compliance. It
may also recommend state parties to take collective measures and

in cases of particular gravity it is -as noted above- to bring the issue,
relevant information and its own conclusions to the attention of the
General Assembly and Security Council of the U.N.
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157 The Statute of the IAEA, which entered into force in 1957,
likewise contains some sanction provisions. Under Art. XIX:B a
member which has persistently violated"the provisions of the
statute or of any agreement entered into pursuant to the statute
(notably a safeguards. agreement) may be suspended from the
_exermse of the pnwieges and nghts of membershlp

158 It is evldent that although the |IAEA has taken decisions to
deprive both Iraq and the DPRK of non-humanltarlan technical
agreements,; nelther the | prowsmns of the JAEA nor those of the
CWC form, the basis for sanctions which bite. The twa
organlzatiens are watch-dogs of the organized: mternatlonai
community and the systems authority to take effectlve measures to
bring about compliance with arms control and drsarmament
agreements is vested in the United Nations Securlty Councn Such
measures - -sanctions- can be taken only on the basls ‘of Chapter VII
of the U.N. Charter and require that the Council h_as determmed the
exlstence of a threat to the peace, breach of the peace or act of
aggressmn {

159 It is not, of course,. certaln that all cases. of non compllance
with arms control and dlsarmament agreements constltute threats to
the peace, nor is it by any means sure that ail such cases will be
brought before the Council. It is, nevertheless a possibility in many
cases and a statutorily required step:in some cases (as for the IAEA
under 1ts relatronshlp agreement \mth the U.N. )
160 The Secunty Councu ltsetf has made it known how seriously it
views any proliferation of weapons of mass destruction. In a
Pre5|dent|al_Statemem.aﬁer the Securlty Council meeting at summit
level in 1992 the following was said:
"The proliferation of all weapons of mass destruction
constitutes a threat to international peace and security. The
members of the Council commit themselves to working to
prevent the spread of technology related to the research for or
production of such weapons and to take appropriate action to
that end.
"On nuclear proliferation, they note the importance of the
decision of many countries to adhere to the Non-Proliferation
Treaty and emphasize the integral role in the implementation of
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that Treaty of fully effective IAEA safeguards, as well as the
importance of effective export controls. The members of the
Council will take appropriate measures in the case of any
violations notified to them by the IAEA.".
“A remarkable feature ot'the above statement is that it seems to
tay down that any prohferatton of weapons of mass destruction
would be an event allowmgfthe Council to take action under Chapter
VI However that may be the: statement can hardly have been
meant to obviate the need to determme rn each concrete case
whether there is "a threat to the peace'"‘ How will the Council act in
such cases ? - % !

162 The case of Iraq ‘was brought to the Counmfas a case of clear-
cut aggression and led to a massive armed |ntervent|on under the
authority of the Council. In the Council mandated lnspectlons by the
IAEA it was found that Iraq had violated its obllgatlons underthe
NPT and the safeguards agreement with the IAEA The Councu has
shown itself determlned to ensure that all Iraqi weapons of mass
destruction be eradicated, has given strong support to UNSCOM and
the 1AEA in their work to this end and has looked touits mem bers to
take enforcement measures on behalf of the Counc’l when needed
to ensure Iram compilance ' '

163 In the case of the Democratic Peopte$»Repubhc of Korea

"(DPRK) which was brought to the Counctl by the IAEA not as a case

of breach of the NPT, butas a case of. non- comptlance with the safe-
guards agreement between the DPRK and the’ IAEA, the action of
the Council was very diﬁerent Gt encouraged its members to take
steps to defuse the situation and the-U.S. reached what was termed

n "agreed framework" under which the DPRK declared that it would
"freeze" its existing nuclear programme and accept international
verification on all existing plants and the United States would inter
alia put together an international consortium to arrange financing for
and the supply of two 1000 MW(e) light water reactors. When a
significant portion of the light water reactor project was completed,
but "before delivery of key nuclear components" the DPRK would
"come into full compliancewith its safeguards agreement...".

164 The agreed framework'reached between the U.S and the
DPRK was endorsed by the Security Council and the Agency has
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been verifying the freeze as it was asked to do. Although no one
has explicitly condoned the failure of the DPRK to comply fully with
its safeguards agreement with the IAEA (and the General
Conference of the IAEA has each year declared that the DPRK
remains in non-compliance), |t is evident that this degree of

non- compl:ance is tolerated presumably because any alternative

'course of action;isideemed: more problematlc One is driven to the

conclusmn that in its atm to avozd dangerous confrontation, perhaps
mcludmg armed force in a sensnlve area of the ‘world, the Security
Council, mcludmg its permanent members has not _attempted to
uphold a lega! regime butjudged it w1ser to follow a* pragmatic line.
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