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Foreword

overnments can function effectively only if they enjoy and sustain the trust of citizens in their

commitment to delivering services and policies that serve the citizens. Open local government

and a high level of public ethics are key to building confidence in the institutions of government.
Local government, municipalities and their elected representatives and civil servants have a crucial role
in fostering and sustaining trust-building and participatory decision-making, since they have a certain
degree of autonomy over the distribution of resources, play an intermediary role with regards to central
governments, and usually represent the first interface between citizens and elected representatives. The
professionalism and integrity of elected local government officials and local administrations, and their
ability to function in a transparent, responsive, and accountable manner, are a prerequisite for the delivery
of enhanced, fair, and equitable services to citizens. Local and regional elected representatives must
therefore act as role models in the areas of public ethics, transparency, accountability, and participatory
decision-making.

In order to fulfil this role, elected representatives must be well versed in the principles and standards
underpinning public ethics. Furthermore, they should understand the legislation in force and the
mechanisms and institutions through which the laws are implemented and enforced at the local level.
The government authorities should also raise awareness among the public so that they also understand
their legal rights and know where they should turn to make a complaint.

However, we cannot ignore the fact that local authorities, as any public authority, are susceptible to
corruption, which poses a major threat to the legitimacy of democratic institutions, as well as to the
degree of trust that citizens place in their representatives and public officials. A deficit of transparency
and shortfalls in public ethics are problems faced by all levels of government, including the local and
regional levels. They undermine the provision of services to citizens and businesses alike and pose a threat
to the universal access to basic services and to sustainable local economic development. The fight against
corruption needs to be a long-term priority for local and regional governments and their associations.
Concerted preventive action and the monitoring of corruption risks are both paramount in order to foster
economic growth, improve living conditions, and develop citizens’ trust.

Where the decentralisation of power and financial resources advances, the quality of local governance
becomes even more crucial. Therefore, along with the introduction and consistent application of criminal
law provisions against corruption, it is essential to promote public ethics, transparency, accountability,
and participatory decision-making in order to reduce the risk of corruption and boost citizens’ confidence
in local and regional authorities.

The Congress of Local and Regional Authorities of the Council of Europe took a firm step in the promotion
of ethical governance by adopting in 1999 the European Code of Conduct for the Political Integrity of
Local and Regional Elected Representatives. An advisory group revised this Code, which was then
adopted as the European Code of Conduct for all Persons Involved in Local and Regional Governance in
November 2018. The updated text addresses new challenges, including new forms of communication,
the impact of digital technology and the need to respect the privacy of data, and enlarges the scope of its
application to all actors involved in local and regional governance, and not just elected officials.

In its priorities for 2021-2026,' the Congress underlines the importance of promoting the quality of local
and regional democracy and citizen participation. At the same time, the Congress devotes its attention to
the challenges arising from the Covid-19 pandemic and underlines the necessity of adapting work and



activities to a new situation, including corresponding social, economic, and political changes. The
thematic priorities of the Congress also include reducing social inequalities and ensuring that
digitalisation and artificial intelligence enhance citizen participation. The Congress underlines that local
and regional authorities should be the main actors for change and points out the importance of the fight
against corruption and clientelism, and the participation of citizens in decision-making processes, for the
proper functioning of local and regional democracies.

The Congress is determined to sustain a comprehensive, long-term engagement in corruption
prevention, and in this spirit has established the position of Spokesperson on Promoting Public Ethics and
Preventing Corruption at the Local and Regional Levels. The publication of this Handbook and our
intention to actively promote its use are further demonstration of our determination to make this a
priority activity for the years to come.

The attitudes and expectations of our citizens with regards to public governance are changing. To renew
and sustain confidence in public administration, we need to set up effective mechanisms for the
implementation of, and compliance with, standards of ethical conduct. Preventing corruption, reducing
its risks, and developing effective, accountable, and transparent institutions at all levels are key
components of just and inclusive societies.

With this in mind, this Handbook on Open Local Government and Public Ethics is aimed at local
authorities, mayors, local councillors, and civil servants, to support them in their efforts to improve the
quality of local governance in their villages, towns and cities. The Handbook provides local authorities
with practical guidelines on transparency and citizen participation, identifying the relevant international
standards and domestic legislation, and providing case-law examples and good practices that can be
applied and promoted by all local authorities.

Andreas Kiefer

Secretary General

Congress of Local and Regional Authorities
of the Council of Europe



PURPOSE AND STRUCTURE
OF THE HANDBOOK

Transparency and citizen participation are key concepts in the development of
good governance. Both help to create the conditions for citizens to understand and
evaluate the decisions that the government is taking on their behalf, as well as to
ensure that their own needs and views are taken into account in the decision-
making process.

Effective application of tools to promote transparency and citizen participation,
coupled with stronger accountability and public ethics, can help to drive out
corruption and government malpractice. Both concepts also serve to help generate
positive and enabling momentum to foster increased trust in public governance.

Finally, they help governments to draw on the skills, knowledge and experience of
citizens to enable more informed decision-making, early identification of negative
impacts of prospective policies, greater ownership of the resulting decisions, and
the delivery of more effective public services.

The Handbook on Open Local Government and Public Ethics in the Republic of
Moldova aims to support local authorities in their efforts to improve the quality of
local governance in line with the principles of the European Charter of Local Self-
Government (ETS No. 122) and its Additional Protocol on the Right to Participate in
the Affairs of a Local Authority (CETS No. 207). It provides them with practical
guidance on public ethics and accountability, transparency, citizen participation,
and countering corruption, based on Council of Europe principles and guidelines,
and drawing on international standards and examples of model legislation.



To fulfil its purpose as a practical reference guide to support local authorities in their daily work, the
Handbook on Open Local Government and Public Ethics in the Republic of Moldova includes specific
information about domestic anti-corruption legislation and provides examples of mechanisms and tools
to raise standards in public ethics and accountability, transparency, and citizen participation. The
Handbook provides a concise assessment of the most prevalent corruption risks and a set of good
practices to introduce and implement public ethics and open government.

The implementation of the mechanisms included in this Handbook will also help local authorities
contribute to attaining the United Nations’ Sustainable Development Goals (SDGs)? of the 2030 Agenda
for Sustainable Development,® namely goals 5 (gender equality), 11 (sustainable cities and communities),
16 (peace, justice and strong institutions) and 17 (partnerships for the goals). In this regard, the
implementation of open local government will serve as a powerful driver for deepening the commitment
to good governance in the context of sustainable development.

The Handbook is structured in four main chapters:

1 Chapter 1 - Public Ethics and Accountability:
This chapter highlights the importance and challenges of public ethics and accountability in the
Republic of Moldova. It demonstrates the essential role that public ethics and accountability play
in bringing about effective, transparent and participatory governance.

1 Chapter 2 - Transparency:
This chapter introduces five transparency mechanisms, which have been selected to represent
the diversity of approaches to transparency. The account of each mechanism includes an
introductory description and an outline of international standards. This is followed by four
sections summarising key domestic laws and presenting practical guidelines and best practices
which can serve as examples for local authorities in their efforts to enhance transparency.

M Chapter 3 - Citizen Participation:
This chapter introduces five citizen participation mechanisms, which have been selected to
represent the diversity of approaches to citizen participation. Following the same structure as in
the previous chapter, an introductory description is provided for each mechanism followed by
an outline of relevant international standards. The concluding four sections summarise key
domestic laws and present practical guidelines and best practices which can serve as examples
for local authorities in their efforts to foster and improve inclusive citizen participation.

9 Chapter 4 — Corruption Risks:
This chapter introduces the most common corruption risks identified in the Republic of Moldova
and outlines relevant international anti-corruption standards, along with the domestic legal
framework pertinent to each form of corruption. This is then supplemented with examples of
case law and good practices related to each type of corruption.

10



Chapter 1
PUBLIC ETHICS AND ACCOUNTABILITY

Introduction

Public ethics and accountability are essential concepts underpinning an effective local or regional
authority. They refer to the culture, processes, structures and rules that ensure those in public office act
in the wider public interest, rather than their own self-interest. They are an essential feature of good
governance, and it is important that they are respected and monitored by relevant organisations.

Ethics embody the rules that define the conduct of public officials* in order to ensure that the public is
treated fairly and equitably. Ethics help officials make better decisions in the public interest and help
people evaluate the decisions taken on their behalf by public officials.

Public accountability ensures that officials are openly answerable for the decisions they are taking on
behalf of the public.

In the absence of public ethics and accountability, corruption and malpractice are able to thrive. As
outlined in the final chapter, corruption is damaging to individuals, society, the economy, and
government in a number of respects. The prioritisation of public ethics and accountability can help curb
the worst excesses of power and encourage more responsible and fairer decision-making by local
authorities.

Even where corruption is not endemic, the absence of public ethics and accountability can be corrosive
to public trust in government, public institutions and officials. While the relationship between public
ethics and accountability is complex, consistent and timely application of both can help to build and
strengthen trust between the public and government.

Furthermore, public ethics and accountability can contribute to a positive environment where it is
recognised that citizens and other stakeholders contribute to the quality of the decision-making process.
Combined with citizen participation tools, public ethics and accountability can help to ensure that
citizens’ personal experiences, expertise, knowledge and scrutiny add value to, and strengthen, decisions
taken by government and public officials.

Elected representatives should be aware of the process by which declarations of assets are monitored and
by which body, and which sanctions can be applied, and how, in the event that an office-holder makes a
false or incomplete declaration. They should know the rules governing whistle-blowing and which official
or officials are responsible for considering whistle-blowers’ complaints and reports of wrongdoing. Local
authorities need to ensure in-house training for newly elected representatives and provide regular
refresher training for all elected officials. Knowledge and understanding of the legal and institutional
framework are essential if elected representatives are to succeed as role models of political integrity.

Finally, public ethics and accountability are key to improving public services because public services that

are more responsive and accountable to people — and benefit from their insights, ideas, energy, and
scrutiny — will work better for people and the community as a whole.

11



Taken together, public ethics and accountability help to ensure that decision-making and resource
allocation are fair, efficient and effective, which in turn helps to enable a flourishing democracy, economy
and society. To this end, the Congress of Local and Regional Authorities of the Council of Europe adopted
the European Code of Conduct for all Persons Involved in Local and Regional Governance,” encouraging
local and regional authorities and associations of local and regional authorities to design appropriate
educational programmes in integrity management and to implement advisory services to help their staff
to identify and deal with potential ethical risk areas and conflict-of-interest situations.

Transparency and citizen participation are important mechanisms for promoting public ethics and
accountability in central and local government. A recent report for the European Committee of the
Regions on “Preventing Corruption and Promoting Public Ethics at the Local and Regional Level in Eastern
Partnership Countries” found that lack of transparency was the main vulnerability in all of the cases
assessed.’ This handbook outlines a range of transparency and citizen participation mechanisms that can
be adopted by local and regional authorities.

General domestic context

While the Republic of Moldova has managed to make serious progress in passing anti-corruption
legislation, a significant portion of which was adopted between 2011 and 2013 as part of the EU Visa
Liberalisation Action Plan, one fundamental obstacle to democratic development in the country remains
the lack of accountability within the governance system, which generates a negative political
environment that affects the trust of citizens in political processes, undermines the rule of law, leads to
heavy migration, impedes the delivery of basic services, and enables corruption to thrive.

2019 brought unprecedented events in the political landscape of the Republic of Moldova demonstrating
the gravity of the ways in which state structures operate, the political influence in the decision-making
process and the vulnerability of the judiciary. The Republic of Moldova’s February 2019 Parliamentary
elections took place during a period of serious democratic backsliding and ruling party efforts to
consolidate power. A national government, formed on the last consultation day (8 June 2019), was the
result of an unexpected coalition between the pro-EU and pro-Russian parties and was seen rather as a
protest to the ongoing one. The immediate and controversial decisions of the Constitutional Court to
declare invalid any following decisions during June 2019 have demonstrated the need for substantial
changes across all branches of government. 12 November 2019 brought a no-confidence vote for Prime
Minister Maia Sandu'’s pro-Western government and generated even more despair and lack of trust in the
government among the general population.

According to the widely-respected Public Opinion Barometer (POB),” a low level of trust in central
government still prevailed as of June 2020: 48.1% of respondents said they did not trust their government
at all, 27.3% somewhat trusted the government, while only 5.2% trusted the government fully. When it
comes to the level of trust in local public administration, particularly the mayors’ offices, the same POB
shows that the level of trust is different hereof: 16.6% of respondents said they highly trusted their mayor’s
office, 36.3% somewhat trusted it, 18% of the respondents did not quite trust it, and 24.6% did not trust
it atall.

In addressing the above challenges, the central government has established a National Integrity
Authority® and strengthened the independence of the National Anti-Corruption Centre. Since 2018, the
Republic of Moldova's National Integrity Authority (ANI) has a new structure and a new body of integrity
inspectors who are in charge of verifying officials’ asset declarations.
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Among the positive developments are the submission of asset declarations online and the possibility of
accessing asset declarations through the Declarations Portal of the ANI,® while Article 31 of Law No. 82 on
Integrity of 25 May 2017 foresees the issuing of Integrity Certificates for those who are applying for eligible
public positions.

The Republic of Moldova’s 2019-2020 Open Government Partnership (OGP) Action Plan was based on the
principles of access to information, data, citizen engagement, and transparency.’® The National Integrity
and Anti-Corruption Strategy for 2017-2020"" has a separate objective for Pillar 2, “Developing the
integrity, accountability, transparency, and resistance to corruption risks of the public agents,
government members, and locally elected officials”, with the aim to address areas of the public sector that
are vulnerable to corruption, such as the local public administration.

Local level efforts to strengthen democracy and citizen engagement in policymaking are being mandated
by Law No. 436 on Local Public Administration, which regulates transparency in decision-making (Article
8). Law no. 100 of 22.12.2017 on Legislative Acts provides rules for public authorities to consult on draft
laws with interested authorities and agencies. Moreover, all draft laws and decisions of the government
are subject to mandatory corruption proofing by the National Anti-Corruption Centre.

Proper implementation of the above provisions by all key state actors, at all levels, could bring the citizens
of the Republic of Moldova closer to the decision-making and policy-making processes, and thus generate
public services that better respond to the increased needs and demands of the population. Ultimately, it
may generate more trust in the government, both at local and national levels.

1.1. CODES OF ETHICS AND PROFESSIONAL CONDUCT

Codes of ethics establish basic principles by which public servants must abide, such as integrity,
selflessness and openness. A code of conduct draws on the code of ethics to formulate standards and
practices that should be applied to the particular circumstances of an institution.

A code of conduct sets out specific standards of professional behaviour expected in a host of situations
and provides public officials with guidance for handling them. In addition, codes of conduct bring
transparency and public accountability into governmental operations.

International standards

Well-designed codes of ethics and codes of conduct will help meet the growing expectations from the
public, business leaders and civil society for greater transparency and integrity in government, and will
places an onus on governments to ensure high ethical standards amongst public officials and elected
representatives. As such, they can support the development of trust between the public and government
institutions and officials. It is important that codes of conduct are in place for both civil servants and
elected officials, and that training and guidance is provided to ensure a full understanding of the codes
by all office-holders. Disciplinary measures and sanctions should be clearly stipulated and consistently
applied in the event of noncompliance with the codes.

The following international conventions and standards relate to codes of ethics and professional conduct:

The Committee of Ministers of the Council of Europe’s Recommendation on Codes of Conduct
for Public Officials'> and the European Code of Conduct for all Persons Involved in Local and
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Regional Governance'® are the reference texts for local and regional authorities in Europe for
ensuring political integrity.

The Committee of Ministers of the Council of Europe’s Guidelines on Public Ethics'* consolidate
in one single document Council of Europe core principles, standards and recommendations in this
field, covering all categories of public officials, be they elected, appointed or employed. They are
complemented by the Guide on Public Ethics: Practical steps to implementing public ethics in
public organisations,' a living document which provides case studies and examples from Council of
Europe member states.

The OECD Recommendation on Public Integrity'® shifts the focus from ad hoc integrity policies to a
context-dependent, behavioural, risk-based approach with an emphasis on cultivating a culture of
integrity across the whole of society.

The Transparency International paper on Implementing Effective Ethics Standards in
Government and the Civil Service!” provides practical mechanisms for institutionalising high
standards of ethical integrity for elected officials and civil servants.

Domestic context

In the Republic of Moldova, a civil servant must follow the Code of Conduct approved by the government
back in 2008. The Code also compels state officials to rationally use public means, state property, and
work time, to strictly observe laws, be impartial, professional, and loyal. This Code has the potential to
tackle corruption and increase transparency and accountability in the public sector if fully embraced by
civil servants and with compliance mechanisms in place.'®

The Code is not applicable to mayors and other persons of public dignity. It is applicable only to the civil
servants from municipal administration, but not to the local elected representatives. In their case, the Law
on the Status of Persons of Public Dignity'® and the Law on the Status of Local Elected Representatives
apply.?’ However, these laws have no specific provisions on the conduct of local elected representatives.

Legislation

Discussions about the need for a code of conduct for public servants in the Republic of Moldova took
place in 2004. It took four years to develop, consult, and approve a Law on the Code of Conduct (Law
No. 25 of 22 February 2008). The goal of the Code is to establish norms of conduct for the civil service and
inform citizens about the conduct civil servants should have in order to:

9 improve the quality of civil service;

ensure a better administration in promoting public interest;

9 contribute to the prevention and elimination of bureaucracy and corruption in public administration;
and

=

1 create an environment that would enhance citizens’ trust in public authority.

Additionally, Article 23 of the Law on Integrity No. 82 of 25 May 2017 stipulates as a requirement the
respect for the norms of ethics and deontology and describes the responsibilities of the head of the public
entity, among which are: establishing and implementing norms of ethics and deontology; ensuring that
public agents receive relevant training, and serve as a good example for other public agents with regard
to the implementation of these norms; using accountability mechanisms, particularly in cases when
violations contain elements of certain contraventions or crimes, in order to notify the responsible anti-
corruption authority.

14



Guidelines

Back in 2013, a methodological guide was developed by the Moldova State Chancellery in order to
provide practical support for the implementation of the current Code.?' The guide provides clear
examples on ways a public servant shall be guided by the following principles: legality, impartiality,
independence, professionalism and loyalty. The guide has a separate chapter on the legal implications of
non-compliance with the provisions of the Law.

The Methodological Guide covers all the provisions of the Law on the Code of Conduct for Civil Servants
of the Republic of Moldova and includes a compliance-related chapter. It is a guidebook that aims to
support both public servants and citizens in understanding the value of the Code of Conduct in the public
sector.

Despite limited resources, local authorities can fully embed the principles of the Code of Conduct into
everyday activities:

9 Local authorities can organise mini training sessions on the Code of Conduct, based on the guide, and
ensure that both local authorities’ staff and members of the Local Council are familiarised with the
provisions of the Code.

9 A mini guide, with most essential aspects, can be compiled and handed out to all staff of local
authorities, and an ongoing updating process can take place once every few months.

9 The Code can be published online, on the websites of local authorities.

9 Local authorities can assess the effectiveness and improvement opportunities against some baseline
data and targets, develop a list of indicators to help measure progress, and communicate the results
to the citizens.

In addition to the above, a guide for the local elected representatives has been written with the support
of development partners, aiming to address 100 questions related to local good governance in the
Republic of Moldova.??

Back in 2017, the government had created a Training Module on the Ethics and Integrity of Civil Servants.
However, according to the Public Administration and Local Governments Reforms in Eastern Partnership
Countries report (2017),% the training programmes stipulated by existing legislation in the Republic of
Moldova are not fully implemented, and the mandatory number of training hours for each civil servant is
not fulfilled in practice.

Good practices

According to the authors of the Guide on the Code of Conduct,* the guide itself is considered to be a best
practice, given its simplicity and relevance for any public servant. It has been distributed in several hard
copies in all central and local public administration authorities across the country. The guide is used for
reference in the training program on Public Servant Integrity, which is delivered on a regular basis (as part
of a state order) by the Academy for Public Administration. In 2017 alone there have been four training
courses organised for national authorities and one for local authorities (based on the Government
Decision No. 1400/2016). However, no monitoring process is currently in place to follow the compliance
of public servants with the Code of Conduct.

At the same time, progress can be seen in representatives of local authorities endorsing the practice of
adopting Codes of Conduct for public servants and employees of the district council. For example, the
Stefan-Voda District Council adopted such a Code of Conduct in January 2018% and the Leova District
Council adopted one in February 2018.2° At local level, only 27% of local authorities have published their
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codes on ethics and deontology, according to a report from 2017 on the Monitoring and Evaluation of
the Implementation of the National Strategy on Integrity and Anti-Corruption.?’

1.2. COMPLAINTS MECHANISMS

Complaints mechanisms allow citizens to provide feedback to public authorities on the standards of
services they receive. They provide an important accountability mechanism which allows civil servants

and elected officials to identify where public services are being delivered ineffectively, inefficiently or
inequitably. When such mechanisms result in the prompt and effective handling of complaints, they can

help to create the conditions for increased trust of citizens in government administration.

International standards

To ensure confidence in the mechanisms, local authorities should endeavour to consider and resolve each
complaint promptly and comprehensively. Complaints mechanisms can be made more accessible by
applying the one-stop shop approach so that citizens do not need to search among different offices and
websites.

If government takes a proactive approach to pre-empt repetition of similar causes for complaint,
complaints mechanisms can also help governments to identify new approaches to service delivery and
to increase citizen participation. To this end, complaints mechanisms should be combined with periodic
evaluations of service delivery, including the use of public opinion surveys, and exchange of experience
and tools with other local authorities to encourage wider adoption of good practice and tried and tested
tools.

There are no specific international standards for complaints mechanisms relating to public services.
However, mechanisms and procedures for responding to complaints are incorporated into an
international legal guarantee to the right to participate in the affairs of a local authority, and there are a
number of helpful civil society guidelines and handbooks. See for example:

The Additional Protocol to the European Charter of Local Self-Government on the right to
participate in the affairs of a local authority (CETS No. 207)?® provides an international legal
guarantee to this right, including the establishment of mechanisms and procedures for dealing with
and responding to citizen complaints and suggestions.

Transparency International’s Complaints Mechanisms: Reference Guide for Good Practice” sets
out guiding principles and good practices for establishing and implementing complaint mechanisms
that provide safe channels for citizens to alert a public or private institution about any corruption risks
or incidences.

The Danish Refugee Council’s Complaints Mechanism Handbook?*° describes how to set up and
manage a complaints mechanism.

World Vision’s Overview of NGO-Community Complaints Mechanisms, with an overview of
mechanisms and tools used by development agencies to receive complaints.?'

Domestic context

According to the World Justice Project Rule of Law Index 2019,3 the Republic of Moldova scores 0.49, with
scoring ranging from 0 to 1, where 1 indicates the strongest adherence to the rule of law. Thus, the

16



Republic of Moldova ranks 83 in the global rank (with 126 participating countries), and ranks 9 in the top
13 countries of Eastern Europe and Central Asia, which Georgia leads.

Given the broad definition of complaints mechanisms and right to participate in public affairs, a range of
different remedies may be required, but an existing and functioning judiciary that is independent and
impartial is necessary to all.

The Good Governance component (central and local administration) in the Action Program of the
Government for 2016-2018% (22) states: “To introduce minimum quality standards for public services and
an indicator system to monitor/assess their quality, as well as instruments to submit complaints related
to public services provided under standard.” However, there is no evidence of the results of this activity
from the plan.

When it comes to accountability in the public sector, it is important to mention that the Ombudsperson’s
institution has not reached full operational capacity, while citizens' right to compensation for damage
caused by maladministration or omissions is not fully ensured. Among weaknesses related to service
delivery are:

9 Public services delivered to citizens are not based on the same standards across all public institutions
and no institution is responsible for defining and ensuring minimum quality benchmarks in service
delivery;

1 An institutionalised legal framework to protect citizens against maladministration and unjustified
administrative decisions does not exist;

1 Users with special needs face many challenges in accessing public services and obtaining information
about services.**

Legislation

In order to ensure high quality public services, the Government of the Republic of Moldova established
its Public Services Agency on 26 April 2017. The Public Services Agency was set up in accordance with the
provisions of the Public Administration Reform and the Action Plan on the Reform of Public Service
Modernisation for 2017-2021. It is based on the one-stop shop principle for providing public services and
ensuring their digitisation, including the streamlining of operational processes and the reduction of costs
incurred by citizens.®

The Law on the Administrative Code no. 116 as of 19.07.2018%¢ introduced a separate procedure for
regulating citizens’ complaints, and local authorities ought to follow the established complaints
mechanism to receive feedback on the services they provide.

Guidelines

The good governance component of the Government Programme for 2016-2018 introduced minimum
quality standards for public services and monitoring indicators for quality assessment, as well as tools for
the submission of complaints regarding public services delivered.’” The current Government Programme
for 2020-2023 includes objectives such as the increase of the quality and accessibility of public services
provided to citizens and businesses, and the improvement of the electronic services provided to citizens
and entrepreneurs.®
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Good practices

So far, the Citizen Report Card survey,*® conducted for the first time in the Republic of Moldova in 2010, is
the only comprehensive exercise that took place in the public space, providing comprehensive
information on services delivered by 30 public institutions. The survey was conducted in 173 locations, of
which 12 were urban communities and 161 rural ones. At the 95% confidence level, the survey has a +1.7%
error margin. Key issues addressed by the survey were the level of utilisation and means of accessing and
contacting public institutions, perceptions of the quality-of-service provision, and difficulties faced by
citizens in accessing the services.

The study has revealed that there are levels of dissatisfaction with the delivery of public services which
should be further investigated ifimprovements are to be made. Qualitative studies would help identifying
the causes of such dissatisfaction, as well as finding out in further detail how the public feels that service
provision might be improved. Still, according to the same survey, the local public administration received
high satisfaction ratings - District Councils (86%), Mayor’s offices and town halls (78%).

Local authorities can use the methodology of this study to conduct their own regular Citizen Report Card
surveys at local level, which would help them identify gaps/irregularities and areas for improvement.

1.3. GRIEVANCE REDRESS MECHANISMS

Grievance redress mechanisms (GRMs) are tools that go beyond complaints mechanisms and other
feedback channels as citizens can use a GRM to address government institutions and local municipalities
with concerns about the impact of policies and their implementation on the citizens themselves. When
the policy of a public agency affects the interests of the citizens, or the decision made by the central or
local governmental bodies causes a grievance on the part of the citizens, interested parties can use the
redress system created by the government agencies and local municipal bodies to present their

grievance. A grievance redress mechanism is not used to replace the court or audit system or formal
investigation; nor is it the appropriate mechanism for grievance about potentially criminal acts, such as

instances of corruption. GRMs are designed for collaborative solutions of grievances.

International standards

Redress mechanisms serve as a frontline service to be used by citizens to effectively resolve complaints
and/or grievances. Furthermore, business organisations can use GRMs to mitigate risks to their business
operations and GRMs can become a prompt and effective mechanism for dispute settlement short of legal
action.

Effective redress mechanisms can serve to identify patterns of corruption and malpractice, and to forge
corruption prevention policies. To ensure greater access, it is important to raise public awareness about
GRMs and to provide free advice to citizens on the formulation of grievance claims and how to proceed
when seeking redress.

Standards for grievance redress mechanisms are mostly set by international organisations such as the
World Bank, Asian Development Bank (ADB), Organisation for Economic Co-operation and Development
(OECD), United Nations Development Program (UNDP) and European Commission. These standards are
mostly connected with setting the legal framework for the protection of citizens’ rights. These standards
are presented in the following guidelines:
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Reliability of Public Services: Ensuring Citizens’ Rights*° from the OECD addresses citizens' rights
to be heard using the legal framework established by state institutions.

OECD, Recommendation of the Council on Public Service Leadership and Capability,
OECD/LEGAL/0445"" - the recommendation has 14 principles and defines the responsiveness of
public service.

How to make a complaint at EU level by European Commission*? is a pamphlet outlining the
opportunity for citizens to contact and submit a complaint to the European Commission.

Guidance developed by the international institutions on the protection of citizens’ rights during the
implementation of a business project includes the ADB'’s Building Capacity for Grievance Redress
Mechanisms.*

Domestic context

The provision of timely and high-quality public services in the Republic of Moldova is a priority of the
central and local authorities. Consecutive strategic policy documents have been implemented
nationwide in this sense.** Mostly, the previous governments have focused their efforts on systemic
institutional and financial reforms. The regulatory framework has continuously been optimised to ensure
compliance with the international law, the Development Agenda 2030 and the harmonisation with the
EU Acquis. The provision of public services has been modernised through the creation of one-stop
shops*, electronic services*, including electronic payments to adapt to the citizens’ needs.

Still, the instruments designed to measure nationwide citizens’ satisfaction with the accessed services*®
were only sporadically implemented and are not constantly observed. Integrated data are available within
public perception surveys, such as the Public Opinion Barometer*® conducted bi-annually, by the Survey
on the Impact of the National Integrity and Anti-corruption Strategy for 2017-2020°°, conducted in two
editions and other sectorial surveys. In an attempt to implement the reforms, the authorities are
conducting surveys on their official webpages, although lately this practice is scarce. At the moment, a
consolidated mechanism for ensuring observance and redressing of the citizen’s rights as a person or as
a business when these are breached by public authorities is not available.

The local authorities provide a wide range of administrative services in the educational, healthcare and
social fields, administrate housing-and-communal services, tax, cadastral and civil status services. Still, the
redressing procedures are treated as usual complaints and the authorities do not keep track of the
number of solutions identified upon citizen requests for an administrative intervention. Usually, after the
examination of a complaint, in case of a non-satisfactory solution, the applicant is advised to take the case
to the court. Nonetheless, citizens are entitled to expect a high level of transparency, efficiency, swift
execution and responsiveness, regardless of whether they are making a formal complaint or exercising
their right of petition.

Legislation

Until 2018, some elements of the administrative procedure were regulated by a few documents, such as
the Law n0.793/2000 on the Administrative Court>' and the Law no. 190/1994 on petitioning.*> The lack
of coherence, clarity and accessibility combined with misinterpretation during application led to frequent
infringements on citizen’s legitimate rights and interests.

During the legislative procedure® for the approval of the new Administrative Code, the Government of
the Republic of Moldova emphasised the need for a unified document that clearly describes the remedies
available and the procedure to be followed for the submission of an appeal, the immediate correction of
any clerical, arithmetic or similar error and the procedure to be followed for the revision of decisions
adopted which affect adversely the interests of a person and those which are beneficial to that person.>*
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The Administrative Code adopted by the Law no.116* in 2018 assembled the legal norms on the
administrative procedure conducted by the publicinstitutions (Book 1), systematised the regulations and
legal institutions specific to the administrative procedure (Book 2 of the Code) and those related to the
judicial examination of administrative litigations (Book 3) aiming to ensure compliance with the rights
and freedoms, safeguarded by the law, of the physical persons and legal entities.

The Integrity Law no.82 as of 25.05.2017°¢ regulates the field of integrity in the public sector at political,
institutional, and professional levels, including the responsibilities of public authorities for cultivating,
consolidating and controlling integrity and sanctioning the lack of integrity in the public sector. The Law
also provides the elimination of the consequences of corruption acts, inter alia, establishing the right of
the competent authority to order (Article no. 48, para. 1), upon the request of the victim, the reparation
of damages caused by certain contraventions if there are no divergences regarding the damage extent.

A swift communication channel between citizens and authorities is represented by the Anti-Corruption
and information telephone lines system. The Regulation of the anti-corruption telephone line systems’
operation approved by the Law no. 252 of 25.10.2013%7, describes three levels of the telephone line system
comprised by: national (of the National Anti-corruption Centre) and specialised anti-corruption lines and
institutional lines for information. All these three lines are intended to be active simultaneously within the
central and local authorities in order to receive, by telephone, any information regarding corruption acts,
to examine the information received and take the necessary measures, including the presentation of that
information to the competent body and/or provide assistance to the citizens.

An additional redress mechanism is provided by the Law on the People's Advocate (Ombudsperson) no.
52/2014.%% According to art.18, the Ombudsperson examines the complaints on the decisions, actions or
inactions of the public authorities, organisations and companies, regardless of the type of property and
legal organisation form, of the non-commercial organisations and responsible officials at all levels who,
in the petitioner’s opinion, did violate his/her rights and freedoms.

Guidelines

The Administrative Code*® empowers public authorities to conduct their own administrative procedures
for solving a complaint and restoring a citizen’s breached right. It also describes in detail the
administrative procedure, distinct from the prior request and the administrative law judicial litigations.
According to the article no.9 of the Law, any request, notification or proposal addressed by a physical
person or legal entity to a public authority is treated as a petition:

1 The request calls for the issuance of an individual administrative act or the performance of an
administrative operation

1 The notification informs the public authority about a matter of personal or public interest

91 The proposal seeks for the performance of some actions of public interest by the public authority.

The Code describes in Book 2 the non-judicial administrative procedure, establishing:

9 the statute of the participants, their competencies and representation within the administrative
procedure,

9 terms, initiation and finalizing stages within the procedure,

institutional, transparency, communication and costs aspects,

9 clarification of the examined situation and obtaining evidence, including witnesses and experts’
citation and hearing,

=
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1 administrative acts’ issuance procedure, the legal regime applied to the administrative contracts and
their execution,
9 the preliminary administrative procedure (prior to the administrative court procedure).

Extremely relevant for the local public authorities, as part of the issuance of administrative acts procedure,

are:

91 Chapter 4 of the Title 3, articles 143-153 which regulate various options for the public authorities to
cancel and terminate the legal effects of individual administrative acts, up to the prior request.

1 Title 4 Administrative Contract provides the possibility for the public authorities to sign an
administrative contract with the person to whom the administrative act would have been addressed
instead of issuing an individual administrative act, which may take the form of a reconciliation contract
or exchange contract.

Good practices

A dedicated redress mechanism is available at the central level in the field of public procurement, where
the National Agency for Settlement of Complaints was created.®® Annually, 10% of the total number of
purchases are contested. However, within about three years (July 2017 - June 2020), the value of appeals
reached the total amount of MDL 12.5 billion, which is about 50% of the total value of purchases. The
resolution of the appeals, according to the legal norms, is the responsibility of the seven counsellors from
the National Agency for the Settlement of Complaints.®’

Another redress mechanism is that for redressing the existing legislation, through the contribution of the
citizen as the addressee of the legal norms, which is offered by the ReLawed Platform®% The tool allows
any citizen to report laws or normative acts, by describing (including anonymously) the problematic
provisions, which as a result of their own experience are ambiguous or interpretable, The National
Anti-corruption Centre (NAC) reviews and confirms the reported corruption risks, identifies and
addresses relevant amendments to other public authorities. By now, 17 reports were submitted and
examined, and their status is publicly available on the platform. NAC referred the reported issues to
the responsible authorities signalling the norms generating corruption, and in three issues the
Ministry of Justice initiated promotion of the relevant amendments.

1.4. PROTECTION OF WHISTLE-BLOWERS

Corruption and other actions harmful to the public interest, including to public health, are more prevalent
in organisations that lack a culture of transparency and oversight. A whistle-blower is a person who
exposes information on illegal or unethical activities in a private or public organisation, and the rights of
a whistle-blower who discloses wrongdoing, or acts and omissions harmful to the public interest, should

be protected under “whistle-blowing” laws. Although usually an employee, the whistle-blower could also
be a sub-contractor, supplier, unpaid trainee or volunteer. The protection of whistle-blowers is important
also in the private sector, not least where they might uncover bribery to public officials or practices
damaging to the environment or public health and safety.

International standards

Most whistle-blowers raise their concerns internally or with regulatory or law enforcement authorities
rather than blowing the whistle in public. The protection of whistle-blowers, and an organisational culture
that prioritises transparency and dialogue, serves to promote accountability, builds confidence in the
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integrity of government, and encourages the reporting of misconduct and corruption. Whistle-blower
protection can motivate employees to report wrongdoing without fear of reprisals, and fosters
transparency and trust within an organisation, as well as outwards to citizens, that ethics are upheld and
misconduct detected and remedied.

The rights of whistle-blowers can be strengthened by stipulating clear processes and providing secure
confidential channels for disclosure. Explicit remedies, including penalties, to redress reprisals against
whistle-blowers should be introduced and consistently applied. Training of human resources staff in local
government and government agencies needs to be complemented by awareness-raising among the
public so that citizens and government employees alike understand the positive results from whistle-
blowing in terms of sustained value for money, trust in public authorities, and quality of services.

The following international conventions and standards relate to the protection of whistle-blowers:
Creating comprehensive and effective mechanisms to protect those who disseminate information in
the public interest is a recommendation of both the United Nations and the Council of Europe,® as
well as the Organization for Economic Co-operation and Development (OECD).%* The Congress of the
Council of Europe’s resolution and recommendation on The protection of whistle-blowers
Challenges and opportunities for local and regional government call on 0 | oc a | an
authorities to establish and disseminate a whistleblowing policy, with appropriate internal and
anonymous reporting channels and to ensure that independent designated institutions exist to
oversee and processthedi scl osure o i nformationbo
The United Nations Convention against Corruption® is the only legally binding universal anti-
corruption instrument.

It is supported by the Technical Guide to the Convention.?’

The EU Directive on the Protection of Persons who Report Breaches of Union Law requires EU
governments to meet minimum standards for establishing reporting channels and ensuring legal
protection for whistle-blowers.%®

The Council of Europe’s Criminal Law Convention on Corruption (ETS No. 173)% aims to co-
ordinate criminalisation of corrupt practices and to improve international co-operation in the
prosecution of offences.

The Council of Europe’s Civil Law Convention on Corruption (ETS No. 174)7° defines common
international rules for effective remedies for persons affected by corruption.

Domestic context

Whistle-blowers are one of the most far-reaching sources for uncovering illegal and unethical practices at
the workplace, regardless of whether it is a public or private institution. They have the best knowledge on
the situation from the inside, can report violations "directly from the source" and should be an essential
element of the institutional integrity climate of any entity in the Republic of Moldova, as established by
the Integrity Law no.82 as of 25.05.2017”' and developed by special legislation. However, the
implementation of the whistle-blowing mechanism faces some challenges.

Whistle-blowers are often associated with "snitches". Employees may also be reluctant to make
disclosures, as their professional or personal lives may be affected.

A solution to overcome the challenges outlined above could involve awareness raising on the importance
of disclosing illegal practices at the workplace, the provision of accessible information on the whistle-
blowing procedures and protection guarantees, and training for legal professionals on the enforcement
of the national and international regulatory framework in the field of whistle-blower protection.
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Legislation

The Republic of Moldova has created a satisfactory legal framework on whistle-blowing: Law no. 122 of
12.07.2018 on Whistle-blowers’? and Government Decision no. 23 of 22.01.202073 for the approval of the
Regulation on examination and internal reporting procedures for the disclosure of illegal practices. Until
the entry into force of these normative acts, the whistle-blowing disclosure field was covered by the
Government Decision no. 707 of 09.09.2013 on the approval of the framework Regulation on whistle-
blowers’*, repealed on 24.01.2020.

The Law no. 122 on whistle-blowers’ regulates disclosures of illegal practices within public and private
entities, the procedure for examining such disclosures, the rights of whistle-blowers and their protection
measures, the obligations of employers, the competencies of the authorities responsible for examining
such disclosures and of the whistle-blower’s protection authorities.

The purpose of the Law on whistle-blowers is to increase the number of cases of disclosure of illegal
practices and other disclosures of public interest by promoting the integrity climate in the public and
private sectors; ensuring the protection of whistle-blowers in the process of investigation of public
interest disclosures of illegal practices; preventing and sanctioning retaliation against whistle-blowers.

For the effective implementation of some provisions of the Law on whistle-blowers, by Decision no. 23 of
22.01.2020, the Government approved the Regulation on the procedures for examination and internal
reporting of disclosures of illegal practices. It establishes the procedure for the internal reporting of
disclosures of illegal practices by employees of public and private entities, the procedure for recording
and examining disclosures of illegal practices, the recognition procedure of the whistle-blowers’ status
and the application of protective measures against employees who disclose in good faith and in public
interest an illegal internal practice.

Guidelines

According to the Law on whistle-blowers, the whistle-blower is the employee who makes a disclosure.
The employee is defined as a physical person, who has or has had in the last 12 months the status of
employee, trainee or volunteer as per the labour legislation, or contractual or civil legal relations with an
employer, be it a public or private entity.

The disclosure (good faith disclosure by an employee of an illegal practice that constitutes a threat or
harm to the public interest) may be made to the employer (internal disclosure), to the National Anti-
Corruption Centre (external disclosure) or publicly (mass media, posts on social networks, etc.). The
employee can make the disclosure:

1 inwriting, following the model forms in the Annex 1 and 2 of the Law on whistle-blowers

1 online, through the electronic disclosure system of the employer (if any) or of the National Anti-
Corruption Centre

1 verbally, by communicating to the anti-corruption telephone line of the employer or of the National
Anti-Corruption Centre

Article 11 of the Law establishes the conditions for the registration of a disclosure of illegal practices in
the Register of lllegal Practices and Integrity-related disclosures and, implicitly, the recognition of the
whistle-blower’ status. The authorities responsible for examining disclosures of illegal practices are the
employers, in case of disclosures of internal illegal practices, and the National Anti-Corruption Centre, in
case of external illegal practices disclosures.
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The term for examining the disclosure of illegal practices is 30 days, calculated from the date of

registration in the Register of lllegal Practices and Integrity-related disclosures. The whistle-blower will be

informed about:

1 the term for examining the disclosure of illegal practices

9 the extension of the term

1 the fact that the disclosure will be examined under the conditions and terms provided by the
Contravention Code or by the Criminal Procedure Code when a contravention or a criminal process is
initiated based on the disclosure.

If the whistle-blower is subject to retaliation (through actions, inactions or threats) by the employer or
another person within the public or private entity in which they operate, he/she is entitled to seek
protection. The protection authorities are either the employer (in case of internal disclosures of illegal
practices) or the Ombudsperson (in case of external and public disclosures of illegal practices). The
Ombudsperson examines the request for the protection of whistle-blowers and contributes to their
defence in accordance with the Law no. 52/2014 on the Ombudsperson’®.

The request for protection is examined within 15 days, calculated from the date of its registration. The
whistle-blower is informed about the results of the examination.

Section 14 of the Law on whistle-blowers sets out the following safeguards for whistle-blowers’

protection:

1 the transfer of the whistle-blower or of the person undertaking retaliation actions, during the
examination of the protection request, to another subdivision of the public or private entity in which
they operate, while maintaining the specificity of their activity, in order to exclude or limit the
influence of the person undertaking retaliation actions in connection with the disclosure of integrity
incidents or illegal practices;

1 sanctioning the person who retaliated in connection with the disclosure of integrity incidents or illegal
practices or, as the case may be, of the head of the public or private entity for failing to ensure
protection measures;

1 cancelation of the disciplinary sanction, which was applied to the employee as a result of a public
interest disclosure made in good faith;

1 compensation for material and moral damages incurred as a result of revenge.

The liability for violating the provisions of the Law on Whistle-blowers is set out in Article 18. Thus, the
disciplinary and/or contraventional liability of the Employer or of the National Anti-Corruption Centre
(including their representatives) is valid for failure to take the measures to ensure the disclosure of illegal
practices within the entity; non-observing the confidentiality of the employees who disclose illegal
practices; failure to ensure protection measures for the employees recognised as whistle-blowers;
disclosure of the whistle-blowers’ identity to the persons allegedly responsible for the illegal practices
he/she invokes. Meanwhile, contraventional or, as the case may be, criminal liability may be incurred for
failure to take measures to terminate or suspend the acts that are prejudicial to the public interest and /
or to prevent the acts that may cause subsequent damage to the public interest; retaliation against the
whistle-blower.

Good practices

In order to effectively implement the legislation on whistle-blowers, the National Anti-Corruption Centre
(examination authority) has created a section’’ dedicated to whistle-blowers on its website. It contains
information on the regulatory framework, forms and instructions for filing disclosures online, by
telephone and in writing, including the possibility to check the status of online disclosures’®, as well as

24



videos on whistle-blowing. Currently the National Anti-Corruption Centre has registered eight
disclosures, which are in the process of examination.

The Ombudsperson, as the body responsible for the protection of whistle-blowers, has created an online
platform” for filling in the request for whistle-blowers’ protection. According to the Ombudsperson’s
Office, since the entry into force of the Law on whistle-blowers, 11 requests for protection have been
registered, all of which have been accepted for examination." So far only one case has been resolved, in a
few others - the examination procedure has ended. In 5 cases, the recommendations of the
Ombudsperson were not implemented and the whistle-blowers challenged the sanctioning orders in
court. The Ombudsperson intervened in the process to submit conclusions for defending the rights,
freedoms and legitimate interests of persons. In a case that reached the Supreme Court of Justice, the SCJ
ruled in favour of the employer."®

The law on whistle-blowers also leaves room for the involvement of civil society in protecting the rights
of whistle-blowers. The National Anti-Corruption Centre and the Office of the Ombudsperson welcome
and encourage the involvement of civil society in this process at all stages, including by participating at
informative seminars on the whistle-blowing, organised by specialised NGOs.

Lastly, the blog “Whistle-blowers. Information and communication platform”®' created by the Centre for
Analysis and Prevention of Corruption, provides information on whistle-blowers: informative articles,
video tutorials, infographics, legislation, cases involving whistle-blowers in the Republic of Moldova, as
well as cases and experiences of other states in this field. The blog also contains practical guides for
Whistle-blowers®? and for Judges and Prosecutors®.

1.5. DISCLOSURE: DECLARATION OF ASSETS AND CONFLICTS OF INTEREST

Disclosure is the act of routinely publishing and updating particular types of information, sometimes
required by law, such as the financial interests of public officials. It can support anti-corruption measures
by requiring the routine publication of assets and interests that could represent a conflict of interest. A

conflict of interest arises, or can be perceived to arise, when the private assets or interests of public officials
can improperly influence policies and decisions taken during the exercise of their official duties.

International standards

Disclosure requirements can build citizens' trust in the transparency and integrity of local decision-
making. They also assist public officials in having regularly updated information that prevents conflicts of
interest arising among employees. Disclosure of financial assets also provides important information to
help clarify if elected officials or civil servants do not have wealth that is disproportionate to their income,
either protecting them from false accusations or serving as evidence in the case of suspected illicit
enrichment.

Service delivery at the local government level, whether it be construction or tendering of waste-
management services, is often subject to conflicts of interest due to the proximity of local entrepreneurs

to government officials.

Confidence of the public and business that competition for local government tenders, for instance, is
open to all without discrimination will be much greater if both elected officials and civil servants involved
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in design of the tenders and assessment of tender submissions have completed declarations of assets and
interests (including of close family members).

It is important that the institutions responsible for gathering and monitoring declarations are provided
with protection against political or other interference in their work, for instance through oversight by
independent ethics committees. Likewise, local government officials should be provided with clear
guidance on what to declare, and also on prevailing anti-corruption legislation. A well-implemented and
regularly updated and monitored assets declaration system can complement the work of an effective
prosecution service.

Disclosure is an important element in the conventions and standards against corruption listed elsewhere
in this handbook. Of particular relevance are:
The Committee of Ministers of the Council of Europe’s Recommendation on Codes of Conduct
for Public Officials® and the European Code of Conduct for all Persons Involved in Local and
Regional Governance® require private interests to be declared, made public and monitored.
The Congress of the Council of Europe’s Resolution and Recommendation on Conflicts of
interest at local and regional level® call on local and regional authorities to promote the proactive
disclosure of declarations of interest prior to public request and to ensure that disclosure policies are
accompanied by appropriate measures for resolving conflicts of interest.
The OECD’s Managing Conflict of Interest in Public Service: Guidelines and Country
Experiences®” provides practical instruments for modernising conflict-of-interest policies.
The OECD’s Asset Declarations for Public Officials: A Tool to Prevent Corruption® identifies the
key elements of asset declaration systems.
Consultation, Participation & Disclosure of Information, International Bank for Reconstruction and
Development / The World Bank.®°

Domestic context

While the e-declaration system introduced by the National Integrity Authority is mandatory, together with
a mechanism for filling in civil servants’ assets and conflict of interest statements, challenges remain, such
as concerns about the Authority’s independence, stemming from its selective delivery of certificates of
integrity to individuals who had been sentenced to jail.

Some other challenges include low salaries for integrity inspectors, which have been drastically reduced
under the new Law on a Unitary Salary System, and a lack of collaboration with CSOs and the journalists
who brought to its attention substantiated cases of corruption.®

Legislation

Despite general agreement that the system for the verification of asset declarations should be improved,
the reform has been met with strong political resistance. New legislation introduces harsher sanctions for
unjustified wealth and conflicts of interest, and ultimately would affect many dishonest public servants
and dignitaries. The European Union and the World Bank reacted decisively to the resistance of the
Government of the Republic of Moldova, suspending financial assistance and requiring specific structural
reforms, including one that is aimed at strengthening the oversight role and independence of anti-
corruption institutions.

Thus, by mid-2016 the legislative package on integrity was passed by the government and Parliament:

9 Law No. 132 of 17 June 2016 on the National Integrity Authority;
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