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Foreword

1
.

“New game - new chances!” Or, as the Latin scholar would say: “Hodie mihi, cras tibi.” Does
this phrase also apply to broadcasters who are hoping that the debate recently launched at
the Council of Europe concerning the protection of their interests will finally give them the
level of protection for their programmes that they have long been craving?

This proverb can at least be used to illustrate the current situation of broadcasters and of
the national representatives who make up a Council of Europe group of experts on their rights
and, therefore, to convey an initial impression of the difficulties that lie ahead.

The proverb denotes the sense of optimism that is, or should be, felt when “the cards are
reshuffled”. As well as this tendency to look forward and emphasise the opportunities of a
new beginning, it also often contains a retrospective element and a degree of consolation for
past losses. Finally, inherent in the Latin tradition is also a certain humility - anyone who
tends, when he wins, to lose sight of his opponent and his interests, is reminded that it is
rare for any achievement to be definitive, but rather that new challenges always lie ahead and
everything may be different next time round.

This emphasising of the process, length and variability of developments is, of course,
familiar to people with an interest in copyright law; just the fact that the roots of the
legislation date back several centuries makes these elements clear for all to see. Specific
regulations on the legal protection of broadcasting organisations have existed for 50 years
now. However, the scope and effectiveness of these requlations have been debated for a long
time. After WIPO members spent many years negotiating, without success, an international
instrument designed to improve the protection of broadcasters, the Council of Europe has
now taken up the matter.

A European Audiovisual Observatory publication had already investigated one aspect of
the debate in autumn 2004. In IRIS plus “The Legal Protection of Broadcast Signals”, Lucie
Guibault and Roy Melzer described in detail current provisions for the international protection
of broadcast signals. Due to the lack of a successful conclusion to the WIPO negotiations,
this snapshot from 2004 has remained largely unchanged. Therefore, a description of the
legal protection of broadcast signals can, as before, be found in this IRIS plus, which
can be downloaded free of charge from http://www.obs.coe.int/oea_publ/iris/iris_plus/
iplus10_2004.pdf .

The aforementioned publication did not examine the protection of broadcasters in
relation to the content of their programmes. In the meantime, the fact that broadcasters are
extending their traditional broadcasting services to include more comprehensive audiovisual
media services is increasing the need for this information gap to be filled. Consequently,
the lead article considers whether the protection of broadcasting rights is adequately
regulated for broadcasters in the current context, which is characterised by the advantages
and disadvantages of digital technology. What does it all mean for authors and holders

© 2010, European Audiovisual Observatory, Strasbourg (France)
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of copyright-related rights? What conflicting interests must be taken into account? What
different scenarios are there and what legal developments? Under the committed guidance
of Alexander Scheuer, Anne Yliniva-Hoffmann and Peter Matzneller have sounded out the
current situation and investigated the protection of broadcasting organisations, particularly
with regard to content that lies outside that of traditional television services. They have also
looked into the current political debate concerning a possible Council of Europe instrument
regulating copyright-related rights of broadcasters. The lead article explains which issues
have been discussed in the Council of Europe since the start of this year, and why.

The lead article is again supplemented with additional information on the international
legal framework, significant legislative activities and relevant court decisions. These can be
found in the Related Reporting section. We have not included the very extensive range of
important decisions of the Court of Justice of the European Union, since these, although
still relevant, are mostly rather old and therefore easy to research. The IRIS Merlin database
may be helpful in this respect (http://merlin.obs.coe.int). However, the Related Reporting
section looks in greater detail at themes covered in the lead article, such as the protection of
broadcast signals using digital rights management systems or the supposed right to access to
broadcast signals, which have recently been discussed by national authorities.

It appeared essential that we should add an overview of the international and European
instruments relating to the protection of broadcasting organisations. For, despite some obvious
gaps in the requlations, these instruments govern the protection of signals and broadcast
content, the potential expansion of which has already been wrestled with for so long. You can
see from the overview that starts the ZOOM section which agreements and EU directives are
relevant and which European states are bound by these legislative instruments. The following
table shows, at a glance, which international and European regulatory instruments protect
which copyright-related rights held by which rightsholders in relation to the distribution
of audiovisual media content via various distribution methods. The term of protection and
any exceptions are also listed. Supplementing the information on current protection for
broadcasting organisations, the second table describes measures available to them for the
enforcement of the related legislation. These tables are both as complex as the subject
matter itself and are therefore explained by means of a legend. Once again, we are grateful
to our partner institution, the Institute of European Media Law, for compiling both tables.

Hodie mihi, cras tibi! ... and the next report on this subject is bound to come!

Strasbourg, October 2010

Susanne Nikoltchev

IRIS Coordinator

Head of the Department for Legal Information
European Audiovisual Observatory

© 2010, European Audiovisual Observatory, Strasbourg (France)
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The Legal Protection
of Broadcasters

Challenges Posed by New Services

Anne Yliniva-Hoffmann/Peter Matzneller,
Institute for European Media Law (EMR), Saarbriicken/Brussels

l. Introduction

Digitisation and convergence, especially the enormous increase in capacity and performance
in the case of Internet access, computers and storage media, have simplified and speeded up the
distribution and consumption of programme content. In addition to the growth in the number of
legal services, piracy has benefited from the greater efficiency of the new technologies. Digital
signals can be copied in high quality and distributed, and programmes delivered via the Internet
are particularly vulnerable. The programme-carrying signals are often the direct objective and
“quarry” of the pirates, and broadcasters are trying to protect their signals by technical means.
Digital identification systems, such as watermarks and fingerprints, are suitable for marking and
recognising stolen signals and are being employed. There are also technical protection measures to
prevent unauthorised access to and/or the (further) use of the audiovisual content. The problem
of protecting the broadcast signal has been raised once again, and perhaps even more clearly than
in the past, as a result of the considerable stepping up of the broadcasters’ own Internet activities,
that is to say the live broadcasting of programmes using this particular distribution channel (web-
and simulcasting) and making available to the user for individual access at any time and place
audiovisual content that has already been broadcast or is scheduled to be broadcast in the near
future. This also applies, incidentally, to services available from broadcasters for mobile reception
devices. All this once again raises the question of whether the protection granted broadcasters
is sufficient. Is the existing legal framework capable of meeting the challenges brought about by
technological progress and the introduction of new business models?

The protection of broadcasters is governed by an entire range of legal provisions at both
international and Council of Europe level, as well as by EU law. These measures will not be outlined
individually here as they were the subject of an earlier article in the IRIS plus series that has lost
none of its topicality.! It is worth briefly mentioning the considerable degree of heterogeneity
that characterises these provisions. This applies for example to the definition of broadcasting
as the subject of legal protection. In some cases, it does not cover the distribution of broadcast
signals via wire-bound technologies or sometimes only refers to television and often - at least
explicitly - does not include distribution using new transmission channels, such as the Internet
or the mobile telephone networks. Especially in the latter context, it must be assumed that the
legal instruments mainly leave out of account those transmissions preceded by an individual user

1) Guibault, L./Melzer, R., “The Legal Protection of Broadcast Signals”, IRIS plus 2004-10 (all IRIS plus issues mentioned are
available at: http://www.obs.coe.int/oea_publ/iris/iris_plus/index.html).

© 2010, European Audiovisual Observatory, Strasbourg (France)
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request. Both programmes broadcast originally on the Internet in linear form (webcasting) and
non-linear programmes (on-demand services) are consequently not protected. This inconsistency
concerning the level of protection intended also exists in other areas, for example with regard to
the actions for which broadcasters are granted exclusive exploitation rights after an item has been
broadcast. Differences also exist in the way in which any public or third party interests that may
stand in the way of comprehensive protection are mentioned.? The extent and content of provisos
and derogations accordingly differ, for example on the question of reporting daily news events, on
use for science and research purposes, on private use and so on.

In many cases, the inconsistency in the amount of protection afforded in this context continues
at the national level. It is also due to the fact that, although international legal instruments
normally lay down a minimum degree of protection, states can go further either individually or
collectively (for example in connection with the harmonisation of provisions through EU law).3
This may seem surprising bearing in mind the increased global dimension of audiovisual content
distribution resulting from the digitisation and convergence process (especially in the form of the
Internet). This may explain the need for reform perceived by many observers.

This article primarily discusses the protection afforded the broadcaster’'s programme-carrying
signal as the object of the copyright-related protection that it has been granted. It also includes
a discussion of the idea that some broadcasters can enjoy copyright protection with regard to
programme content on the basis of either primary or derived law. Furthermore, it takes account
of the fact that the extent of the broadcasters’ legal protection is also determined by the nature
of the authorisation rights# granted to copyright holders and by the extent to which reference
is made to the latter.> The protection of the broadcast signal is based on the (technical and
organisational) efforts made by the broadcaster for transmission purposes. Broadcasters should
not have to tolerate third parties benefiting from their investments without being able to defend
themselves. Here, the parallel to the protection under competition law provided at the domestic
level becomes clear (protection against the unlawful exploitation of another's work - “business
parasitism”; prohibited competitive edge brought about by a breach of the law). It will accordingly
also be necessary to discuss some issues connected with this.

In the following, the challenges and problems caused by current developments will be discussed
in depth (section II). An overview will then be provided of the present state of the debate on
whether and, if so, to what extent broadcasters need new or additional legal protection (section
IIT). A brief summary of the conclusions drawn is provided in section IV.

2) See the overview of the individual measures in the ZOOM part of this IRIS plus.

3) For reasons of space, it is not possible here to provide a more comprehensive review of the protection of broadcasters
provided by national provisions, whether it be the protection of copyright or copyright-related rights or both. These
questions are discussed in the context of national legislation with the help of the legal classification of current technical
and business models described in the following section.

4) This means the exclusive (exploitation) rights to which the rightsholder is entitled with respect to permitting or
prohibiting the use of its works, i.e. granting or refusing usage rights. If national law permits the use without requiring
permission in certain defined cases or following an examination and a consideration of the mutual interests involved in
an individual case, then the authorisation right is (usually) replaced by the right to appropriate remuneration. As far
as retransmission by cable is concerned, where the transmission right is affected as a sub-right of the right of public
performance, collecting societies exercise the power to grant usage rights, but this does not apply to a broadcaster’'s own
programmes.

5) The question of what protection broadcasters or producers can claim with regard to the programme format, for example
the organisation of a quiz show like “Who wants to be a millionaire?”, is not discussed in this article. See for example
A. Blocman, IRIS 2008-5: 8/12 (all references to the European Audiovisual Observatory’s IRIS legal newsletter can be
searched in the IRIS Merlin database: http://merlin.obs.coe.int).

© 2010, European Audiovisual Observatory, Strasbourg (France)
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Il. New offers of audiovisual programme content
and the protection of broadcasters

In this age of digitisation and convergence, the broadcast signal can be captured in various
ways: apart from the permission-free use of programme content by “viewing” or “listening”, there
is also the possibility of (direct) access to the signal, which can be obtained for example by
breaching a conditional access system or through the unauthorised onward transmission of the
signal. In addition, the signal can be (indirectly) used for offering already broadcast content for
downloading or distribution via so-called streaming. It is first necessary to store the signal before
it is retransmitted. The possibility for the user to access programmes that have already been
broadcast is increasingly becoming the focus of attention.

The following selection of types of use made possible by new business models is based on the
circumstances in which the user seeks access to the broadcast signal or its content. Portals and
navigators are examples of arrangements that make it easier for the user to choose from various
programmes or locate a specific programme (see II.1. below). In the case of virtual video recorders and
“intelligent recording software”, the primary aim is to satisfy the user’s interest in storing programme
content already selected (II.2.). So-called peer-to-peer technologies turn the (mere) receiver into a
device for offering content to additional users at the same time (II.3.). Programs or devices that make
it possible to circumvent measures that provide protection against the unauthorised use of conditional
access services enable content that is not (legally) available in this way to be accessed (II.4.). While
the applications mentioned normally target private use, the very popular big-screen showings of major
sports events constitute a special form of the public use of television programmes. Although they are
permission-free for the viewers themselves, this raises a number of questions for the organisers of such
events (IL.5.). Here, as in the case of ad-skipping technology or the ability to supplement the television
signal with Internet content accessible on the screen (II.6.), the interest of third parties in offering
services that exploit the attractiveness of the content carried by the broadcast signal in pursuit of their
own aims, including commercial objectives, becomes particularly clearly evident.

It emerges that, depending on the situation, various intellectual property rights and authorisation
rights of broadcasters may be affected. However, unlawful interference with rights granted does not
always occur. Given the services and technologies now available, it is hard to avoid the impression
that they have often been conceived with certain “gaps” in the broadcasters’ protection in mind.
For example, they take advantage of any technical criteria limiting the application of the (related)
rights or - adopting the user perspective - are tailored to existing exceptions from the protection
of the signal and limitations to that protection. Here, the question of the lawfulness of a private
copy and the amount of scope allowed for its use becomes relevant again and again.

1. Portals and navigators

A number of interesting services enable the user to access audiovisual content (that is being or
has been transmitted by the broadcaster) by “sorting” the items available. Such portals may supply
professionally produced content only (II.1.1.) or they may also be based on content made available
by users themselves. However this “user-generated content” (UGC) may contain legally protected
material owned by third parties (II.1.3.). Combinations of the two types of content may be found
at one and the same portal. Electronic programme guides, as an advanced form of navigator, have
a function comparable to that of a portal in the sense described above (II.1.2.). Some portals give
potential users the impression that they provide a largely fixed range of items while others serve
as a starting-point from which users can actually call up content by means of varying degrees of
interaction (own search and/or selection). The following examples show that this difference may
have a role to play for the legal assessment.

1.1. Portals
Portals are understood to be services that enable users to access programme content by taking

one or more selection steps. They are organised either in the form of real-time onward transmission
or make programmes available on a time-shifted basis.

© 2010, European Audiovisual Observatory, Strasbourg (France)
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Live or library access to television programmes

In a case brought by the Warner Bros. and Universal film studios against the online TV service
Zattoo, the Landgericht Hamburg (Hamburg Regional Court) ruled on 8 April 20096 that the
defendant was in breach of German copyright law.

With its portal Zattoo.de, Zattoo offers a service through which programmes are provided at the
same time as they are broadcast on public free-to-air television. In order to do this, it captures
and encrypts the broadcasters’ signals. To this end, the signals are not stored permanently but
only temporarily. The data are then forwarded to Zattoo's registered customers, who can view
the programmes they want using the free software available. The transmissions are subject to
territorial limitations in accordance with the agreements reached with the broadcasters concerned.
The service is funded by advertising. In the case in issue, several feature films in which the
plaintiff film studios held the exclusive exploitation rights had been retransmitted via the Zattoo
service. The public service broadcasters ARD and ZDF had broadcast the films in question with the
relevant licence from the plaintiffs and at the same time permitted, subject to their agreement
with the collecting societies concerned, the simultaneous and unaltered retransmission via Zattoo.
The plaintiffs considered that their right in the public transmission had been breached and applied
for an injunction.

The Regional Court allowed the claim for injunctive relief against Zattoo under section 97(1)
in conjunction with sections 2(1)(6), 2(2) and 15(2) of the Urheberrechtsgesetz (Copyright Act),’
stating that, according to the national treatment principle enshrined in section 121(4) of the
Copyright Act in conjunction with Article 2 and 5 of the Revised Berne Convention, the protection
of the United States based plaintiffs had to be assessed under German law. In the court’s opinion,
contrary to the assumption of the contracting broadcasters and Zattoo, the latter’s service
could not be classified as cable retransmission within the meaning of sections 20b and 87 of the
Copyright Act, so that the broadcasters had no effective contractual agreement to transfer the
rights. Although the wording of the Act allowed the term “cable system” to be interpreted to mean
that it included the network infrastructure used by Zattoo (the Internet), the historical context
and the intention of the legislature militated against such an interpretation. The court pointed
out that when the rule was introduced in 1998 in transposition of Directive 93/83/EEC8 it related
to the retransmission of programmes via the existing coaxial cable network. The technologies and
business models for the transmission of such programmes via the Internet did not yet exist. Nor
did the preparatory documents for the Act allow the conclusion to be drawn that the legislature
intended the term “cable system” to be understood without reference to a specific technology and
therefore subject to change. The same applied, the court went on, to the preparatory documents
for the enactment of the directive and for Article 11bis(1)(2) of the Revised Berne Convention,
which explicitly made the exercise of the broadcasters’ rights subject to the relevant domestic
legislation. It was also necessary to note that, according to the sytematic built into the law, a
narrow interpretation had to be given to section 20b of the Copyright Act, in which the statutory
requirement for rights to be managed collectively by collecting societies constituted considerable
interference with freedom of contract. Consequently, section 20b of the Copyright Act could not be
applied to the service provided by Zattoo.% The right concerned was the right of public performance
under section 15(2) of the Copyright Act, which comprised the right of transmission (section 20)
and the right to make publicly accessible (section 19a). However, Zattoo had no licence to exploit
those rights and the permission of the film studios themselves was required to retransmit the films
on the Internet.

6) Judgment of 8 April 2009 (Case 308 0 660/08), available at: http://rechtsprechung.hamburg.de/jportal/portal/page/
bshaprod.psml?doc.id=KORE220512009&st=ent&showdoccase=1&paramfromHL=true#focuspoint

7) The German Copyright Act is available at: http://www.gesetze-im-internet.de/urhg/BINR012730965.html

8) See on this, especially in the context of the cable retransmission right, for example B. Hugenholtz, “SatCab Revisited:
The Past, Present and Future of the Satellite and Cable Directive”, in Convergence, Copyrights and Transfrontier Television,
published by the European Audiovisual Observatory, IRIS plus 2009-8, pp. 12 ff.

9) This contrasts with the view expressed in proceedings between Deutsche Telekom AG and the collecting society VG Media
by the Arbitration Board set up under the Copyright Management Act and located at the German Patent and Trademark
Office. Cf. A. Yliniva-Hoffmann, IRIS 2010-5/15.
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In this context, it is also worth mentioning the judgment of the Paris Tribunal de Grande
Instance (Regional Court) of 18 June 2010. The proceedings concerned an action brought by the
French private broadcasters M6 and W9 against the company SBDS Active, which provides the
Internet service tv-replay.fr.1° The main objective of the service is the collection and user-friendly
compilation of references to individual programmes in the freely available media libraries of France’s
best-known television channels (catch-up TV). The broadcasters considered the unauthorised
public transmission of their programmes to be a breach of their copyrights. In the court’s opinion,
however, the service only provides the user with assistance in finding the desired programmes,
whereas they are actually accessed via the original provider. The court therefore came to the
conclusion that a mere compilation of references did not constitute the public transmission of the
content and therefore rejected the plaintiffs’ claim of a breach of Article L 122-2 of the French
Intellectual Property Code.!!

Indexing services

Similar to the portal described above, there are other services that make audiovisual content
easily accessible to users. However, they do this without remaining on the surface of the web
(in the figurative sense) but locate items hidden in the depths of the Internet. As a rule, they
supply references to content for which they evidently lack the right of exploitation in the form
concerned.

The indexing service TV Links was the subject of a legal dispute in the United Kingdom. It
provided links to other websites from which television programmes, films and similar items could
be called up. The court acquitted the company of the charge of copyright violation and therefore
of a breach of its duties as an Internet service provider. In the court’s opinion, merely providing
links to audiovisual content “directly” available on the Internet did not constitute a public
performance.2

Also in the United Kingdom, the High Court recently delivered a judgment on the Usenet
indexing website Newzbin.13 This registration based service addresses its users as “members”
and - depending on the status acquired - calls on them “only” to collect sources of, inter alia,
audiovisual content on the Usenet or to add information on existing content and feed the file
produced (so-called “reports”) into a database. According to the operators of the website, about
250 such “editors” are involved in this work. Depending on the nature of the membership rights,
the sources can be searched with varying ease. The court held that this service breached the ban
on communicating copyrighted works to the public without the rightsholder’s permission within
the meaning of section 20(2)b of the Copyright, Designs and Patents Act 1988 (CDPA). The service,
it said, was not limited to merely making simple references available to television programmes,
films, etc., but it offered its users an active facility that extended far beyond that. As a result of
the detailed configuration of the premium membership area together with the additional options
available (more precise searches, automatic downloads) the operators of Newzbin had also conveyed
the impression to their paying members that they were authorised to grant permission to copy
the film. Making available the “reports” and technical user support and the fact that the service
provider was aware that its conduct was in breach of copyright was also to be seen as involvement

10) Tribunal de Grande Instance de Paris, judgment of 18 June 2010, M6 Web, Metropole Télévision et autres c. SBDS.
The complete text of the judgment is available at: http://legalis.net/spip.php?page=jurisprudence-decision&id_
article=2941

11) The court also held that there had been no breach of the sui generis database protection right resulting from the
transposition of the Database Directive 96/9/EC. Although the television channel had set up a database, it could not
prove that considerable investments had had to be made for this, as required by Article L 341-1 of the Intellectual
Property Code. The unfair competition claim was also dismissed - M6 and W9 had claimed that their refinancing by
carrying advertising was being made more difficult, whereas tv-replay.fr was making money itself from the advertising
on its website. However, the reason for dismissing this claim was that M6 and W9 had advanced the same arguments as
those already employed to support the allegation of a breach of copyright.

12) Cf. D. Goldberg, IRIS 2010-4/26.

13) Cf. D. Goldberg, IRIS 2010-6/32. The judgment is available at: http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/
cases/EWHC/Ch/2010/608.html&query=newzbin&method=Boolean.
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in the breach of copyright by its users resulting from their unlawful copying of copyrighted works
within the meaning of section 16 of the CDPA.14

Another case involves focusing on the technical aspects of the transmission of stored audiovisual
content to the user: in the case of streaming and so-called “progressive downloads” of audio and video
items, the content called up individually by the user is transmitted in packages. Unlike “persistent
downloads”, the content begins to play before all of it has been transmitted. Another difference from
a download is that the content transmitted is not permanently recorded on the user’s device because
the data stream is normally only stored temporarily in the user’s cache.!® In the case of streaming
services, which are currently the subject of much discussion, the broadcast signal and, often, the logos
of the television broadcasters are used without authorisation, and the platform providers generate
income from the programme concerned using their own marketing concept (for example, “in-stream
advertising”). They also benefit from the high carrying capacity and the relatively low costs of
setting up and maintaining the service. The portal kino.to, for example, offers free downloads of
films, series and documentaries in German via streaming. It also redirects the user to websites where
(normally illegally) copied films - allegedly in close co-operation with kino.to - have been uploaded.
The user can view the films offered at any time by means of Internet access on his/her own PC.
Here the question arises as to whether those who make use of such offerings are also in breach of
copyright if they produce an unauthorised copy. Depending on the software employed to play the
audiovisual content (video player), such a copy may be illegal when the entire content rather than
only parts of it are saved temporarily on the recipient’s PC and the memory is not (automatically)
deleted at comparably short intervals, for example when the computer is shut down. German legal
commentators generally agree that the private copying exception pursuant to section 53(1) of the
Copyright Act does not apply here because a copy, which was obviously unlawfully produced or made
publicly available, is being used for making a further copy or copies.??

1.2. Electronic programme guides

Electronic programme guides (EPGs) are available to help viewers select the programmes they
want to watch. While the teletext service, which is incorporated by the broadcaster into the
broadcast signal, is text-based and often only contains brief items of information, EPGs, which
are often provided by third parties (manufacturers of reception devices such as set-top boxes or
operators of technical platforms such as cable networks), offer users more detailed information
in the form of overviews of programme schedules, text and (moving) images and, like a portal,
“guide” them to the programmes themselves. They are closer to the broadcast signal in the way
they are organised and their use is more akin to the traditional situation involving a (simple)
television set. That is why they will be discussed here in section II.1. and separately from hybrid
TV (see I.6.2.).18

Problematic in this connection is the use by the EPG providers of accompanying materials
(text and, especially, images) owned by the television channels. These providers usually take the
content concerned directly from the information pages (“press lounges”) made available by the
broadcasters themselves. It is a matter of debate whether the accompanying materials in the EPGs
may be used “copyright-free” or whether the EPG providers have to acquire the necessary licences.

14) For a comparable situation in Germany, see the judgment of the Hamburg Regional Court of 28 January 2009 (Case 5 U
255/07), in which the court establishes that a Usenet service is liable for breaches of copyright by its members if it is not
only aware of the abuse of its service but clearly solicits this and makes software available that considerably facilitates
the improper use of the Usenet. The judgment is available at: http://openjur.de/u/30652-5_u_255-07.html

15) Cf. J. Ensthaler/S. Weidert, Handbuch Urheberrecht und Internet, 2nd. Edit. 2010, 3 B 49, with further references. This
has to be distinguished from so-called live streaming, for example of a broadcaster’s programme, where the relevant data
stream is transmitted by the provider at a fixed time (such as simulcasting in the form of the parallel transmission of a
television programme via the Internet).

16) Further information is available at: http://rsw.beck.de/rsw/shop/default.asp?sessionid=681E4C40E7624985BAFDB1E6153
69699&docid=298438&highlight=kino.to

17) F. Radmann, F. “Kino.ko - Filmegucken kann Siinde sein”, Zeitschrift fiir Urheber- und Medienrecht 2010, pp. 387 ff.

18) For further information on EPGs, see also Searching for Audiovisual Content, published by the European Audiovisual
Observatory, IRIS Special 2008-2.
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The Oberlandesgericht Dresden (Dresden Court of Appeal - OLG) decided on 15 December 2009 in
appeal proceedings between the collecting society Verwertungsgesellschaft Media (VG Media) and
the online programme magazine tvtv.de that television broadcasters may demand a licence fee for
the EPG use of their programming information. With this decision, the OLG confirmed the lower
court’s judgment and rendered it final.19 VG Media had demanded that tvtv.de should not use for
its EPG any of the text or images owned by the broadcasters represented by the collecting society
as the copyrights and related rights existing in the works had been granted to those broadcasters.
The OLG allowed VG Media’s application against tvtv.de to order it to cease copying the text and
images and making them publicly available on the Internet, basing its decision on section 97(1) of
the Copyright Act in conjunction with section 2(1)(1) and 2(1)(5) and sections 72(1), 19a and 16.
The defendant company, it said, could not rely on section 50 of the Copyright Act, which permitted
the use of copyrighted works in the case of reporting on daily news events because the text and
images used for the programme guide lacked the necessary connection to any event that had taken
place (the programme had yet to be broadcast).

Another interesting judgment in this context was delivered by the Bundesgerichtshof (Federal
Supreme Court - BGH) on 19 November 2009. First of all, that court established that the
unauthorised inclusion of 593 film stills in an online archive and making them available to view
and download did not constitute cinematographic exploitation within the meaning of section 91
of the old version of the Copyright Act (now section 89(4)).20 This was not altered by the fact
that the Internet offering was advertised as an “online film scene archive”. The mere fact that the
photographs originated from a film did not mean their use could be regarded as cinematographic
exploitation within the meaning of section 91 of the Copyright Act, so the online database provider
had not breached the filmmaker's right to cinematographic exploitation (of stills produced when
making a cinematographic work). At the same time, however, the BGH sent the case back to the
Court of Appeal, instructing it to examine once again to what extent the plaintiff was entitled to
damages for a breach of the right in the photographs pursuant to section 72 of the Copyright Act.
For procedural reasons, with which the BGH did not agree, the Court of Appeal had dismissed this
claim despite acknowledging that it subsisted in principle.

1.3. Portals predominantly designed for UGC

Platforms like YouTube, Google Video, Dailymotion, Clipfish, MyVideo and many others offer
users the possibility of making their own video content and/or content produced by them publicly
available and exchanging it among themselves. However, these platforms often contain items that
are, at least partially, protected by third party copyright and their use has not been permitted
by the relevant rightsholder. In many cases, the items consist of recordings from broadcasters’
programmes that - illegally - find their way onto the video platforms. The platforms co-operate
in different ways with the rightsholders. Firstly, television broadcasters have their own so-called
“channels” on these websites; secondly, the portals employ technical measures to mark content in
order to meet their obligations to protect the copyright and related rights of third parties.?!

Mediaset v. YouTube

The Tribunale Ordinario di Roma (Rome District Court)?? decided on 16 December 2009 in
proceedings between the media company Mediaset and the video platform YouTube, which belongs
to Google, that YouTube had to delete all content complained about by Mediaset in this context.

19) Leipzig Regional Court of 22 May 2009 (Case 05 0 2742/08), available at: http://openjur.de/u/31830.html; Dresden
Court of Appeal of 15 December 2009 (Case 14 U 818/09), available at: http://openjur.de/u/32285.html; cf. S Schweda,
IRIS 2010-2/12.

20) BGH, judgment of 19 November 2009 (Case I ZR 128/07), available at: http://juris.bundesgerichtshof.de/cgi-bin/
rechtsprechung/document.py?Gericht=bgh&Art=en&sid=d9b548f83e71a11d7287655e9a513e12&nr=52132&pos=0&anz=1

21) Other instances of intermediary liability, especially (preventive) filtering obligations, are discussed in detail by C.
Angelopoulos, “Filtering the Internet for Copyrighted Content in Europe”, IRIS plus 2009-4, pp. 3 ff., and F. Cabrera,
“User-Generated Content Services and Copyright”, IRIS plus 2008-5, pp. 4 ff.

22) Order of 16 December 2009 issued by the Tribunale Ordinario di Roma (Case 54218/08), available at: http://www.tgcom.
mediaset.it/res/doc/sentenzatribunale.pdf
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Mediaset had accused the portal of making available illegally uploaded video and audio files
from broadcasts in which it held the rights, in particular episodes of the television programme
“Grande Fratello” (Big Brother). Mediaset demanded that the platform cease these activities and
pay damages of EUR 500 million for breach of copyright. In a decision on a part of the action, the
court allowed Mediaset’s application and ordered that the content in issue be taken down, stating
that YouTube was not to be regarded as a hosting provider but a publisher and was consequently
fully responsible for the published content. YouTube’s objection that its function was limited to
making web space available was, the court went on, untenable in view of its obvious and repeated
conduct in breach of copyright.

From the point of view of authors’ rights, the agreement announced at the end of July 2010
between the Italian collecting society Societa Italiana degli Autori ed Editori (SIAE) and YouTube is
interesting in this connection.?3 The agreement, which is valid until 31 December 2012, provides
for the payment of compensation for rightsholders if their copyrighted works are used in any form
on the video platform. However, it is not expected to have any influence on the above-mentioned
proceedings as Mediaset is not represented by SIAE.

Viacom v. YouTube

On 23 June 2010, a court in New York?4 dismissed the action filed against YouTube by the
media company Viacom, to which, inter alia, the music channel MTV and the Paramount films
studios belong. The subject of the legal dispute was videos - including MTV videos - that users had
uploaded onto the platform without the rightsholders’ permission. Viacom saw in this a breach of
its reproduction, distribution and performance rights and accused YouTube of doing nothing to
prevent these rights’ violations and demanded damages.

The court dismissed this claim with reference to the provisions of the Digital Millennium
Copyright Act (DMCA).25 According to the limitation on liability contained in that Act, the operator
cannot be held liable for breaches of the law committed by third parties if it is not, and did not
have to be, aware of those breaches. In addition, it must work with the rightsholders and take
down any potentially infringing material without delay,26 and YouTube had met those obligations.
Viacom announced its intention to appeal against the decision.

2. Personal Video Recorders (PVRs)
and Intelligent Recording Technologies (IRTs)

The term PVR refers to a service provider's offer to record specific programmes and make them
available later for downloading. IRTs enable users to make copies of broadcast content both from
analogue radio and streamed Internet radio broadcasts.

2.1. Personal virtual and online video recorders

In order to be able to avail themselves of a PVR service, users have to register with the
relevant provider. In accordance with the procedure laid down by the provider, they determine
what programmes from what channels are to be recorded for them. The provider receives the

23) See SIAE press release of 28 July 2010, available at: http://www.siae.it/edicola.asp?click_level=0500.0100.0200&view=
4&open_menu=yes&id_news=9444

24) United States District Court, Southern District of New York (07 Civ. 2103 (LLS)), available at: http://www.eff.org/files/
filenode/viacom_v_youtube/06-23-10_Summary_Judgment.pdf

25) http://www.copyright.gov/legislation/pl105-304.pdf

26) The “safe harbour” provision: Title II, section 202, section 512(c), (m) and (n). The liability of video platforms - and, in
particular, the obligations to carry out checks they can reasonably be expected to conduct in the context of publication
- is also the subject of proceedings before the Hamburg Regional Court (Case 310 0 197/10), in which the copyright
society Gesellschaft fiir musikalische Auffiihrungs- und mechanische Vervielfdltigungsrechte (GEMA) is demanding that
YouTube block music titles that are being illegally used (for videos). The judgment was expected to be delivered on 27
August 2010.
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broadcasters’ signals and records the programmes chosen by the user. The recording is then stored
on the provider's hard drives in an online archive reserved exclusively for the registered user
(“online video recorder”). The user can access this archive at any time, download the recordings
and/or store them on his/her own PC.

ProSiebenSat1 and others v. Shift.TV

In the cases of ProSiebenSat1 v. Shift.TV,27 RTL v. save.tv28 and RTL v. Shift.TV29 (all decisions
dating from 22 April 2009), the BGH considered PVRs and examined, inter alia, whether the services
concerned were in violation of broadcasting rights. The plaintiff television stations regarded the
PVR service as violating their broadcasting rights under section 87(1) of the Copyright Act and
sought injunctive relief, information and damages from the PVR providers.

The BGH initially examined whether storing the programmes in the user’s online archive
interfered with the broadcasters” exclusive reproduction rights (sections 87(1)(2) and 16 of the
Copyright Act) and ruled that this was not the case. In principle, it said, recording programmes on
the user’s online video recorder interfered with the plaintiff's reproduction rights as the PVR had to
be considered an “image and sound carrier” within the meaning of section 16 of the Copyright Act.
However, the question arose as to whether the provider or the user was the producer of the copy.
The lower court had regarded the provider as the producer as it offered an overall service package
that, on the basis of standard assessment criteria, was not limited to making storage space available.
Consequently, and also because the service was free of charge, the copy was not a private copy
within the meaning of section 53(1) of the Copyright Act. The BGH did not share this assumption,
stating that anyone who made the copy had to be assessed on the basis of purely technical and
mechanical criteria and, therefore, according to who physically makes it by technical means. If the
producer of the copy acted on the instructions of a third party who had it made for his/her own
private use, then under section 53(1), 2nd sentence, of the Copyright Act the responsibility for this
act had to belong to the individual commissioning the copy. The key criterion here, in the court’s
view, is whether the producer in the case in issue merely acted “as a necessary tool”30 - exercising
the function of a duplicating device - or whether it “brings about a copyright-relevant use to an
extent that can no longer be reconciled with the private use exception”.3! In the first case, the
court went on, responsibility for making the copy had to be assumed to belong to the individual
commissioning it, in the second to the actual producer.32 In the second case, the consequence was
that neither the exception for private use pursuant to section 53(1), 1st sentence, of the Copyright
Act applied nor the limitation laid down in section 53(1), 2nd sentence, as the copy was not free
of charge. As the facts had not been sufficiently clarified by the lower courts, the BGH decided
that it should be assumed in the defendant’s favour that the recording of the programmes chosen
by the customer had been made “fully automatically without any (human) outside influence” -
in other words that it had been produced by the customer. The BGH also discussed whether the
retransmission to the PVR of the programmes received via a (satellite) aerial breaches the right to
retransmit a broadcast (sections 87(1)(1) and 20 of the Copyright Act). A retransmission within
the meaning of the relevant provisions was, it said, to be understood to mean a simultaneous
retransmission. If it was assumed (as the BGH did) that the recording process - and in consequence

27) Available at: http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&sid=b2ddd4
8d74f4aaleea54f8d38aaf2ab0&nr=483918&pos=18&anz=2

28) Available at: http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&sid=7f170b
3f18d677efe88700097d51e60b&nr=48390&pos=1&anz=2

29) Available at: http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&sid=db9728
5140686c9068a05b3a52637261&nr=48686&pos=18&anz=2; See J. Maus, IRIS 2009-7/9.

30) BGH, judgment of 25 February 1999 (I ZR 118/ 96), available at: http://lexetius.com/1999,808.

31) BGH, judgment of 10 December 1998 (I ZR 100/96), available at: http://www.online-recht.de/vorent.html?BGH981210+
auswahl=1&st_num=1&case=-i&pattern=0LG+D%FCsseldorf&mark=

32) It is worth comparing this judgment with a decision of the Munich Court of Appeal of 20 March 2003 (Case 29 U 5494/02)
concerning a case of copying “in the real world”. The case involved a so-called “coin-operated CD copier”, that is to say
a machine that enabled a customer to make a copy on his/her own blank CD of a recording he/she had provided. The
offer of this service was worded in such a way that even assistance from the shop staff should be ruled out. The court
assumed in that case that the “producer” of the copy was the customer and not the service provider.
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the use of the PVR - had been carried out by the customer, then the decisive issue was whether the
signal received by the defendant had been sent on simultaneously to the PVR. This question had to
be answered in the affirmative. That process could also be a “transmission” within the meaning of
section 20 of the Copyright Act as it involved “uses involving a work being made publicly available
by means of wireless signals” and in a way in which the “transmission of the work (concerned)
can be described as a communication to the public”.33 The service offered by the defendant was
not limited to retransmitting the signals received to the customers’ PVRs but also involved making
available the very reception facilities with which the customers were able to view the programmes
received. As the facts had been insufficiently clarified by the lower courts, the BGH was unable
to judge in this particular case whether the transmission of the programme was in the form of a
retransmission to an “audience”.

The BGH ruled that making the stored programmes available for interactive retrieval did not
breach the exclusive right to communication to the public (sections 87(1)(2) and 19a of the
Copyright Act). If storing the programmes on the PVR was assumed to have been carried out by the
defendant, then the latter had communicated the programmes to the public within the meaning of
section 19a of the Copyright Act by enabling the customer to retrieve them at any time and at any
place. However, the “public communication” element, which required that the broadcast be made
available to a majority of members of the public (section 15(3) of the Copyright Act) was lacking. In
the case concerned, the individual recordings were only available to the (individual) customer. The
crucial factor was that at the time the offer to record future broadcasts and make them available
for retrieval was made to the general public “the work concerned ... [could] not be accessed” by
the defendant to enable it to be retrieved by the public. The BGH also considered whether the
possibility existing at any time for programmes with content unsuitable for children and young
people to be called up had any effect on aspects of competition law and the protection of minors
in the media.34 After due consideration, it affirmed that there had been a breach of sections 5(1)
and 3(1) of the Jugendmedienschutz-Staatsvertrag (Inter-State Agreement on Youth Protection in
the Media - JMStV)35 and, consequently, ruled that the plaintiff was entitled to injunctive relief
under sections 3 and 4(11) of the Gesetz gegen den unlauteren Wettbewerb (Unfair Competition
Act - UWG).3¢ The plaintiff and the defendant were in competition with one another as a result
of the action in issue despite the fact that their companies belonged to different branches of the
industry. The defendant had breached section 5(1) and 3(1) of the JMStV because it was easy to
circumvent the age verification system it had employed to protect children and young people from
unsuitable content. One purpose of section 5 of the JMStV, the court said, was “to regulate market
behaviour in the interests of the market players”. As there was a danger of repetition, the claim
for injunctive relief was justified.

Summarising its conclusions, the BGH established that the availability of Internet based PVRs
“may breach the broadcasters’ copyright-related rights under the Copyright Act and is as a rule
unlawful”.37 As the BGH was of the opinion that the lower court had not sufficiently clarified all
aspects, it remanded the case for reconsideration and a decision.

Twentieth Century Fox and others v. Cablevision

In the United States, the Supreme Court38 on 29 June 2009 confirmed an appeal court’s
judgment3? in favour of Cablevision against several film producers who had filed an action for
breach of copyright. In proceedings before the District Court, American media companies (including

33) BGH, judgment of 8 July 1993 (I ZR 124/91).

34) Only in the RTL v. Shift.TV case.

35) Available at: http://www.alm.de/fileadmin/Download/Gesetze/IMStV_aktuell _deutsch.pdf

36) Available at: http://www.gesetze-im-internet.de/uwg_2004/

37) Cf. J. Maus, IRIS 2009-7: 7/9.

38) No. 08-448, available at: http://www.supremecourt.gov/orders/courtorders/062909zor.pdf; vgl. Maus, J., MMR 9/2009,
p- XII, available at: http://rsw.beck.de/rsw/shop/default.asp?sessionid=8C56CF571A1C4483944E334D13808330&docid=
288104&highlight=Cablevision

39) United States Court of Appeals for the Second Circuit, New York, 4 August 2008 (Docket Nos. 07-1480-cv(L) and
07-1511-cv(CON)), available at: http://www.wired.com/images_blogs/threatlevel/2009/06/cablevision.pdf
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Twentieth Century Fox and Universal City Studios Productions) successfully brought an action
against the cable television operator Cablevision, which offered registered customers a PVR service.
The plaintiffs considered that the service had breached their copyrights as Cablevision was copying
their programmes and communicating them to the public without authorisation. The PVR service
was, they claimed, comparable to video-on-demand services and accordingly required a licence.
The Court of Appeal rejected this argument, stating that, although the programmes were recorded
at a central facility, the actual copying was done by the users themselves - with no influence on
the part of Cablevision, which only made the system available. Furthermore, the court went on,
the fact that every registered user could only retrieve the recording made for him/her ruled out
the assumption of a public performance, so that the PVR service did not differ substantially from a
traditional VCR and the private copy for home use made on it.

M6 and others v. Wizzgo

The Paris Tribunal de Grande Instance (Regional Court) came to a different conclusion? in two
decisions dated 6 August and 25 November 2008. In the proceedings concerned, several French
television channels (M6, W9, NT1 and TF1) brought an action against Wizzgo, a PVR provider,
because they believed the service had breached their copyrights.

In both cases, the court ruled (without giving any reasons) that a programme recorded by means
of a PVR was not to be described as a private copy of the user and that this constituted a copy
unlawfully made by Wizzgo (followed by its communication to the public). It ordered the provider
to pay damages and prohibited it from continuing to offer the PVR service.

2.2. Intelligent recording software

“Intelligent recording software” explicitly relies on the exception made for private copies in
German law (section 53 of the Copyright Act). With the help of such programs, copies of broadcast
content are made by employing the software to record music items automatically and depositing
the file on the user's PC. The software cuts out all advertising and news items.

Rightsholders claim in this connection that this automatic generation of copies of copyrighted
content runs counter to the original idea of a private copy, which would lose the subordinate role
it has had up to now, so that the standard fee for a private copy should be increased. Some people
also demand a ban on such programs as control over the procedure does not lie with the private
individual but a third party, namely the program provider and the operator of the necessary server.

No response in terms of actual legislation has so far been given to the question raised by
the German Federal Ministry of Justice in 2009 after the completion of the reform of copyright
legislation#! concerning the extent to which a statutory ban on “intelligent recording software”
would be conceivable.

3. Peer-to-peer technologies

Peer-to-Peer (P2P) technology is severely criticised by many people as it enables a group of
users that it has helped to set up to exchange files for which the necessary rights in the content
exchanged have often not been cleared.

40) Cf. A. Courtinat, IRIS 2008-9: 9/13. The decisions of 6 August 2008 and 25 November 2008 are available respectively at:
http://www.foruminternet.org/specialistes/veille-juridique/jurisprudence/IMG/pdf/tgi-par20080806.pdf and
http://www.juriscom.net/documents/tgiparis20081125-Wizzgo.pdf; cf. A. Courtinat, IRIS 2009-1: 11/17.

41) Cf. N. Lamprecht-Weissenborn, IRIS 2007-10: 9/15.
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3.1. Joost

However, the online service provided by Joost.com is an example of the lawful application of
these technologies. The free Joost software automatically forwards the relevant data, especially
among users connected to the P2P network. Only when part of the content is temporarily
unavailable on the users’ computers connected to the P2P network is it supplied from a central
memory location. The service comprises both video on demand and linear channels comparable
to traditional television broadcasts. Users can also participate in blogs, online chats and news
services. For the content distributed by Joost, the provider negotiates licence agreements with the
rightsholders, for instance in the United States with Viacom and Warner. In Germany, Joost had
concluded agreements with 13 content providers at its launch in 2009. According to Joost itself,
it is possible to carry out the central monitoring of the content exchange procedure and thus
establish whether it meets the conditions of the licences acquired by Joost.42 Geographic markets
are separated from one another using geolocation technology. Joost is financed by advertising.

3.2. CyberSky

On the other hand, in the following case P2P technology appears in the unfavourable (because
unlawful) light alluded to above: the pay-TV operator Premiere (now Sky Deutschland) sought an
injunction against the operator of CyberSky TV software under section 97(1) in conjunction with
section 87(1) of the Copyright Act.43 In the plaintiff's opinion, the distribution of software that
enables users to set up a P2P network and quickly exchange large quantities of data within that
network interferes with the exclusive right under section 87(1) of the Copyright Act to retransmit
their broadcast signals and make them publicly accessible. Moreover, the networks set up permitted
the exchange of entire television programmes with only a minimal time delay. The software was
advertised as having this feature, and particular emphasis was placed on the fact that pay-TV
programmes could also be exchanged in this way if one of the P2P users received a programme as
part of a subscription and fed it into the network. In the opinion of the BGH, breaches of copyright
by subscribers are to be feared as a result of bringing the software into circulation and specifically
advertising it for an unlawful use, so the defendant was accordingly liable for the impending
breaches of the law. The court regarded the fact that the plaintiff had not employed any copy
protection mechanism as insignificant, stating that the rights violation claimed did not involve the
unauthorised storage or copying of Premiere’s programmes but their unauthorised retransmission
to non-subscribers, which violated the plaintiff's exclusive transmission right enshrined in section
87(1)(1) of the Copyright Act.4 For these reasons, the BGH granted the plaintiff's application for
an injunction concerning the distribution and advertising of the software.

4. Technical measures for protection against unauthorised use
and the making of private copies

4.1. Digital rights management (DRM)/Technical protection measures (IPM)

Both providers and distributors of media content - for example, offline in the case of DVDs
and online in connection with pay-TV services - can employ various technical measures to protect
items from unauthorised access (for example, encrypting and access authorisation systems) and/
or unauthorised reproduction (copy protection) or make it easier to investigate rights violations
(watermarks). In this context, broadcasters’ current plans concerning “new” technical measures

42) Cf. http://www.joost.com/about/joost/

43) BGH, judgment of 15 January 2009 (Az. I ZR 57/07), available at: http://juris.bundesgerichtshof.de/cgi-bin/
rechtsprechung/document.py?Gericht=bgh&Art=en&sid=f76fc892eefcdc29a6d8736952874ce8&nr=48631&pos=0&anz=1

44) In the view of the BGH, this also provided grounds for denying a claim under the Gesetz iiber den Schutz von zugangs-
kontrollierten Diensten und von Zugangskontrolldiensten (Act on the legal protection of services based on, or consisting
of, conditional access), which transposed Directive 98/84/EC.
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to protect their signals are interesting. For example, through use of the CI Plus technology*>
broadcasters can decide how the user can proceed with the signal received: for instance, in
accordance with the so-called “usage rules information”, which is also transmitted, it is determined
whether the user is in principle to be given authorisation to record programmes and whether
they may also be shared with others. The problem consequently arises that technical protection
measures may result in users not being able to exercise the right which is in principle granted to
them to make copies for private use (without the provider's consent).46 It is therefore not hard to
understand why digital rights management (DRM) has for a long time led to the offer of programs
or devices that (also) enable access restrictions to be circumvented.

In 2003, the Frankfurt Court of Appeal gave its opinion on the ban on the production, import
and distribution of circumvention devices designed or adapted to permit the unauthorised use of a
conditional access service. The court made it clear in its decision that this ban also covers devices
originally not put on the market for the purpose of circumventing conditional access and went
on to say that determining the purpose of a device not only followed from the manufacturer’s
instructions but also from a consideration of all the circumstances involved. In the court’s opinion,
such factors as the technical knowledge of potential users, existing practices or advice from third
parties could even override the different purpose stated by the manufacturer.4’

4.2. (Link with) Private copies

In 2006, France's Cour de Cassation, the country’'s highest appellate court, had to rule on the
extent to which a copy protection mechanism (in this case DRM) is compatible with the private
copy exception.48 The action had been brought by a citizen who had been prevented from making
a copy on a VHS cassette by the copy protection installed on his legally acquired DVD and regarded
this as a breach of his “right to a private copy”. The court ruled that there was no right to a private
copy but only an exception to the copyright protection. With reference to the three-step test, it
said making a copy of a DVD on a VHS cassette adversely affected the normal use of the work, so
that the installation of the technical protection mechanism was lawful.4® Protection mechanisms,
including DRM, are protected by the French regulations implementing the Copyright and Related
Rights Act of 2006, which makes it a punishable criminal offence to possess or use devices that
enable a technical protection mechanism installed in a work to be rendered inoperative or one or
more information elements that identify the rightsholder to be destroyed.50

A decision delivered in 2007 by the Aix-en-Provence Court of Appeal also related to the private
copy exception. In that decision, the court ordered a student to pay damages and a fine for a breach
of Articles L 335-2 and L 335-3 of the French Intellectual Property Code5! of 1992. The accused had
collected 507 different film titles by downloading them from the Internet and copying borrowed
CD-ROMs, lent some to friends and distributed some on P2P networks. He had also watched some of
the films with friends. In the Court of Appeal’s opinion, his conduct had resulted in a breach of the
ban on copying, making publicly available, performing and distributing copyrighted works without
the rightsholder’s permission. The court dismissed the defendant’s claim in respect of the private
performance and private copy exceptions pursuant to section L 122-5(1) and (2) of the Intellectual
Property Act on the ground that showing various films in a group of friends was not covered by the
term “inner family circle”, which had to be subjected to a narrow interpretation. Also, lending the
copied CD-ROMs to friends did not constitute “private use” as it resulted in the defendant losing

45) See http://www.ci-plus.com/index.php. This also enables a check to be made to see whether any advertising skipping
technology installed in the user’s devices can be effectively employed (see also II.6.1. below).

46) Critics also complain that it is possible to extensively monitor what the end user does with the programmes.
Cf. http://www.verbraucherzentrale-rlp.de/UNIQ126995704408240/1ink591451A.html

47) Cf. L. Beckendorf, IRIS 2003-8: 14/28.

48) Cf. A. Blocman, IRIS 2006-4: 12/20.

49) For a further discussion of rights management systems and their relationship with private copies, see F. Cabrera, “Digital
Rights Management Systems (DRMs): Recent Developments in Europe”, IRIS plus 2007-1, pp. 3 ff.

50) Cf. A Blocman, IRIS 2007-2: 12/20.

51) Loi n® 92-597 du 1er juillet 1992 relative au code de la propriété intellectuelle (partie législative), available at:
http://www.legifrance.gouv.fr
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control over the further use and distribution of the works by his friends. With regard to the private
copy of the downloaded films, the court ruled that the defendant could not rely on the private
copy exception if the work to be copied had not been legally acquired.>?

Many European legislatures have provided for rightsholders to be compensated for losses of
revenue that may be caused by the exploitation of the exception granted under domestic law to
make a “private copy”. Private broadcasters (represented by VG Media) recently brought a state
liability action against the Federal Republic of Germany on the ground that it had not properly
transposed Directive 2001/29/EC.53 The aim of the action was to secure a share of the receipts
of copying fees levied on blank media (section 54(1) of the Copyright Act) as compensation for
private recordings (section 53 of the Copyright Act). In contrast to holders of other copyright-
related rights, broadcasters are excluded from the levy (section 87(4) of the Copyright Act), and
the plaintiff considered this incompatible with Article 5(2)(b) of the Directive, stating that Article
2(e) of the Directive provided that it was always the broadcaster that held the reproduction
right. It went on to state that Article 5(2)(b) provided that the rightsholders should “receive fair
compensation” in connection with the private copy exception. These rules had not been properly
transposed into German law, which was why the plaintiff was claiming damages with reference to
state liability under Community law.

The Kammergericht Berlin (Berlin Court of Appeal) agreed with the lower court and dismissed the
claim,>4 stating that it presupposed that section 87(4) of the Copyright Act had to be incompatible
with mandatory Community provisions. Moreover, that violation had to constitute an obvious and
significant breach of Community law. It could not be definitively concluded from the wording of
Article 5(2)(b) of the Directive that the “fair compensation” had to be made through a share of
the levy on devices - or, indeed, through a “reward, indemnification or payment”. The member
states were given considerable scope with regard to enacting relevant provisions, and this view was
supported both by Recitals 35 and 38 and the genesis of the Directive, according to which the “fair
compensation” was to be understood as a generic term and given a flexible interpretation. This
flexibility also allowed the rightsholders concerned to be treated differently. As was clear from the
preparatory documents, the domestic legislature had decided not to allow the broadcasters a share
of the levy on devices as they received payment for the production of sound carriers and films and
the permission to make private copies did not affect the “core area” of their copyright entitlement
under section 87(1) of the Copyright Act.55 This core area was the right of retransmission and
of public performance. In contrast, the manufacture and sale of copies formed the core of the
activity of the sound carrier and film producers, and that area was directly affected by the right
to make private copies. The defendant had not exceeded the broad legislative scope granted it by
the Directive, so that no obvious and significant breach of Community law had taken place and
the claim made by VG Media was ill founded. No leave to appeal against this judgment on points
of law was granted.

5. Public viewing exhibitions

Public viewing exhibitions involve live television images being broadcast at locations accessible
to the public - usually in connection with popular major sports events such as the recent football
World Cup.5¢ The broadcasts are shown in public venues or at open-air locations as part of (large-
scale) specially organised events, as well as at schools, sports clubs and local council premises.

52) See A. Blocman, IRIS 2007-10: 12/19. The full text of the decision is available at: http://www.juriscom.net/documents/
caaixenprovence20070905.pdf

53) Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain
aspects of copyright and related rights in the information society, 0J L 167 of 22 June 2001, p. 10.

54) Judgment of 14 April 2009 (Case 9 U 3/08), http://www.gerichtsentscheidungen.berlin-brandenburg.de/jportal/portal/
t/1ckl/bs/10/page/sammlung.psml?pid=Dokumentanzeige&showdoccase=1&js_peid=Trefferliste&documentnumber=
116&numberofresults=187&fromdoctodoc=yes&doc.id=KORE406372009%3Ajuris-r01&doc.part=L&doc.price=0.0&doc.
hl=1#focuspoint

55) Bundestag, Doc. 16/1828 of 15 June 2006, pp. 16 ff.

56) F. Reinholz, “Lizenzgebiihren fiir Public Viewing?”, K&R 2010, p. 364.
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It is first of all difficult to draw a firm distinction between a private celebration (such as a World
Cup party) and public viewing exhibitions of television broadcasts in their various manifestations
- organised event or not, commercial or non-commercial - and the different issues involved,
such as the licences required (for example from GEMA, the Fédération Internationale de Football
Association - FIFA or the Union of European Football Associations — UEFA57). In the case of a party
held by an exclusively private group of people, with guests who know one another, no licences are
necessary — with the exception of any television licence fees payable. Such a party differs from the
public performance in that it is not directed at the general public.

FIFA requires all exhibitors to apply to it for a licence but only demands licence fees in the
case of commercial events. The public exhibition is commercial when the exhibitor carries it out
for commercial purposes, which is assumed to be the case when an admission charge is made,
sponsorship is involved or other business benefits are obtained.>® Expressly excluded are “pubs,
clubs and bars” (paragraph 1 of the relevant FIFA regulations). FIFA stipulates what broadcast
coverage is to be selected (paragraph 2; with any pay-TV costs payable by the exhibitor). The
broadcast coverage must be simultaneous and shown in its entirety (paragraphs 4 and 7) and no
sponsors that are not FIFA marketing affiliates may be involved. An exception may be made for
local sponsors if they are not competitors of FIFA marketing affiliates (paragraph 5). Public viewing
exhibitions are considered non-commercial>® when no admission charges are made (paragraph 10)
and no sponsors are involved (paragraph 5). Non-commercial organisers are not obliged to pay
any licence fees but are subject to the same (strict) conditions concerning the choice of match
broadcast coverage (paragraph 2) and the form of the coverage (paragraph 7).

In Germany, GEMAS0 manages - irrespective of any obligation to obtain a licence from FIFA -
the rights concerning any music played during a public viewing exhibition as well as the rights of
journalists and sports reporters of which the management has been assigned to it by the collecting
society VG Wort. It draws a distinction between public exhibition that does not have the character
of an event - in pubs, retail stores or similar locations -, which is subject to a lower rate, and
public exhibition that does have the character of an event, is advertised separately from the
normal business operation, involves additional services and is often accessible against payment of
an admission charge. The relevant rate is payable on a case-by-case basis.

From the copyright point of view, it needs to be pointed out that the FIFA regulations do not
have the force of law and that any claims are always determined by reference to domestic law. In
Germany, section 87(1)(3) of the Copyright Act gives broadcasters the exclusive right to allow the
public to view or listen to their programmes against payment of an admission charge. However,
this right is transferable under section 87(2) of the Copyright Act, so FIFA can in principle exploit
the television rights after they have been acquired. In this case too, however, it follows from the
wording of the provision that a public viewing exhibition may only be prohibited if it is accessible
“against payment of an admission charge”, which is to be understood as the direct payment for
admission to an event,®! and any indirect payment, for example charges added to prices of food
and drink. It is the predominant view, however, that this does not include the involvement of a
sponsor,52 so the obligation to obtain a licence under the FIFA requlations goes beyond what can be
demanded under the German Copyright Act. A public viewing exhibition organised without making
an admission charge cannot be effectively prohibited under section 87(1)(3) of the Copyright Act.

57) On public performances as far as UEFA is concerned, see http://de.uefa.com/newsfiles/533215.pdf. The discussion here
is limited to the rules established by FIFA and GEMA.

58) Commercial public viewing exhibitions: http://www.fifa.com/mm/document/tournament/loc/01/12/91/88/fwc2010_
regulations_for_commercial_public_viewing_exhibitions_100330.pdf

59) Non-commercial public viewing exhibitions: http://www.fifa.com/mm/document/tournament/loc/01/12/91/96/fwc
2010_regulations_for_non-commercial_public_viewing_exhibitions_100330.pdf

60) Public viewing exhibition rates for the 2010 World Cup: http://www.gema.de/presse/pressemitteilungen/
pressemitteilung/?tx_ttnews[tt_news]=912&tx_ttnews[backPid]=76&cHash=5bf44441fc

61) E. Reinholz,, op. cit., p. 366.

62) Ibid., with further references.
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6. Ad-skipping and Hybrid TV

Broadcasters’ rights may also be affected due to unfair competition. There are parallels here
to the core copyrights and related rights granted broadcasters (to protect their investments), to
which we shall now turn our attention.

6.1. Skipping commercial messages

In the context of “traditional” television, the BGH had to pass judgment on a case in 2004
involving a complaint by a private, advertising funded television station, which had sued the
manufacturer of a device programmed to switch automatically at the beginning of a commercial
break to another television channel not interrupted by advertising.63 The plaintiff considered this
practice a breach of section 1 of the Gesetz gegen den unlauteren Wettbewerb (Unfair Competition
Act). In particular, it claimed, it constituted an impediment to its business and a “general
disruption of the market”. The court ruled that the plaintiff had not been actually impeded in any
way as the defendant neither exerted direct influence on its transmissions nor the commercials
they contained. The device merely offered viewers the possibility of cutting out the advertising.
The court also denied that there had been a general disruption of the market because, although
the distribution of the device made its economic activity more difficult, the plaintiff was not yet
threatened to an extent that jeopardised its livelihood.

6.2. Hybrid TV

So-called Hybrid TV is a technology that is mainly available from manufacturers of reception
devices (television sets, set-top boxes) and permits both the reception of programmes broadcast
by radio waves and of content available via broadband Internet using the Internet Protocol (IP).

In particular, Hybrid TV makes it possible to create an “Internet framework” for displaying
television signals on-screen. This can be used to display different types of content that will normally
have been specially adapted for this purpose. The non-broadcast content that the user can access is
always controlled by the company that makes the application available through the use of the end
devices it markets. This control is mainly possible by pursuing a so-called “walled-garden” policy,
in which case it is rendered impossible to switch to the open Internet. There are, however, end
devices that impose virtually no restrictions on this, i.e. involve no or very little control.

The incorporation of access to IP-based content/applications not controlled by the manufacturer
is, among other things, the subject of a standard accepted on 1 July 2010 by the European
Telecommunications Standards Institute (ETSI) in version 1.1.1 of the HbbTV®4 specification.6> In
the broadcasters’ opinion, its importance mainly lies in the fact that they can program applications
that permit the retrieval of content via media libraries and/or are suitable for the supplementary
display of (audiovisual) commercial communication. The question of what information the user can
retrieve — when this program is employed - can accordingly be decided by different bodies.

Hybrid TV also raises both competition and copyright related issues with regard to broadcasters’
rights. In Germany, television stations regard as a breach of the Unfair Competition Act the
conduct of an Internet provider that in response to an enquiry from a user places its content
next to the actual television picture or even superimposes it on it. They claim that the Internet
provider unfairly exploits its competitors’ prior outlays (investment in infrastructure, setting and
developing the signal range) and is thus in breach of section 1 of the Unfair Competition Act. This
view can be countered by reference to a BGH judgment in 2004 establishing that unfair competition
can always be ruled out when the user himself/herself brings about the situation complained of

63) BGH, judgment of 24 June 2004 (Case I ZR 26/02), available at: http://juris.bundesgerichtshof.de/cgi-bin/recht-
sprechung/document.py?Gericht=bgh&Art=en&sid=95f0c7769655158b8ee1219bh652f0b18&nr=30179&pos=0&anz=1. Cf.
P. Strothmann, IRIS 2004-7: 7/11.

64) www.hbbtv.org

65) ETSI TS 102 796, http://www.etsi.org/deliver/etsi_ts/102700_102799,/102796,/01.01.01_60/ts_102796v010101p.pdf
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by taking an autonomous decision.t¢ This is the case here: it is entirely up to the user to decide to
what extent he/she makes use of the services of an Internet provider in addition to receiving the
actual television signal.

Broadcasters’ rights enshrined in section 87 of the German Copyright Act may also be affected
by the new technologies. Here, too, in the rightsholders’ opinion the Internet provider is easily
able to turn the television broadcasters’ prior investments to its own advantage. However, as
superimposing Internet-based content on the television signal does not result in its being changed
or copied, retransmitted or made publicly accessible or the subject of a public performance, the
protection afforded by section 87 does not apply. Broadcasters are therefore clearly endeavouring
to bring about a widening of the scope of the relevant provision that would result in also giving
protection to a “further exploitation” involving a new technical development.67

7. Interim conclusions: new services and legal challenges

The discussion of current economic and technical developments and their legal classification
in the previous parts of this section has shown that the assessment is not always entirely clear.

It is obvious that the unlawfulness or, indeed, lawfulness of new business models based on
the audiovisual content distributed by broadcasters first of all depends on their actual technical
features - including in the case of functionally comparable services. Secondly, the decisive factor is
the scope of the provisions protecting the broadcast signal (and the exceptions to these provisions!)
in an individual case and, in particular, what rights are actually affected. Even within one legal
system, but even more when a comparative analysis is made of different systems, it is in the
details that differences emerge. For example, although European Union directives have harmonised
national provisions in respect of individual issues - including bringing about a minimum level
of protection - the nature and/or interpretation of rights in individual states and/or the limits
imposed on them may differ from one another, which may be the reason why the impression is
gained that the protection is (has become) “porous”.

lll. The Current Legal Discussion at the International Level

At theinternational level, the existing level of protection for broadcastersis felt to be problematic.
In 1996, the Performances and Phonograms Treaty, a WIPO treaty in favour of other holders of
copyright-related rights, was adopted. Its clear purpose was to take account of the challenges
expected as a result of digitisation. Broadcasters were not included at that time, which explains
why great efforts continue to be made to push through amendments to existing agreements and
treaties and/or create new instruments.

The Council of Europe Committee of Ministers recently decided that at least the Council of Europe
should strive to bring about internationally binding rules on the protection of broadcast signals
in order to be able to safequard audiovisual content against piracy, and it instructed the Steering
Committee on the Media and New Communication Services to carry out the necessary work.68 This
initiative was taken after an international treaty on neighbouring rights for broadcasters (the so-
called WIPO Broadcasting Treaty) had been discussed under the auspices of WIPO for a long time
but had come to a standstill without any appreciable results in 2007 when the negotiations were

66) BGH, judgment of 24 June 2004 (Case I ZR 26/02 ) - Advertising filter, see fn. 53.

67) Cf. V. Kitz, “Hybride Empfangsgerdte - Priifstein fiir eine moderne Medienordnung”, in Kleist/Rossnagel/Scheuer (eds.),
Festschrift aus Anlass des 20-jdhrigen Bestehens des Instituts fiir Europdisches Medienrecht e. V. (EMR), Vol. 40 of the EMR
Series, Baden-Baden 2010 (soon to be published).

68) Cf. http://www.urheberrecht.org/news/3239/ and http://www.unwatched.org/node/796
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broken off because of insurmountable differences of opinion on fundamental issues.6 The aim of
the consultation carried out, in which the European Community and its member states (as well as
the then applicant countries Bulgaria and Romania) were involved and issued statements,”0 was
to bring about the revised, modernised and balanced protection of broadcasters in view of the
complex developments in the area of the communication and information technologies.

The Council of Europe’s Steering Committee initially decided to set up a group of experts, which
then took stock of the rules of protection applying under international and European law. With
reference to a Committee of Ministers recommendation adopted in 2002,7! the group reached the
conclusion in 2008 that there was a need for a stronger initiative. In the course of 2009, the
Steering Committee took important preliminary decisions concerning this initiative, among other
things the setting up of an ad hoc advisory group, which was to begin discussions on a Council
of Europe convention for the protection of broadcasting organisations’ neighbouring rights. At a
consultation meeting held at the end of January 2010, the group identified several aspects that
would have to be taken into account in the creation of a binding instrument.’2

Summarising the state of the discussion at the level of WIPO and in the context of the new
Council of Europe initiative, the key aspects include the following:

e (lear definitions: There is general agreement on the need to clarify what activities of broadcasters
should enjoy rights protection and how signals should be treated before they are broadcast. The
term “broadcasting” should be defined in a technology-neutral way and a signal-based approach
should be adopted.

e (larification of the time aspect with regard to the object of protection: According to one opinion,
the strictly signal-based approach logically means that a treaty based on it would not cover any
uses to which the signal is put after it has been broadcast as these uses no longer relate to the
signal but to the broadcast and recorded content. In our opinion, however, the effectiveness
of the protection of the signal also requires the inclusion of actions undertaken after the
recording has been made - and the inclusion of the relevant copyright-related rights. “Signal-
based protection” should be understood to mean that the compilation of the content and its
transmission result in its protection.

e Clarification of the area of application as far as content is concerned: According to the discussions,
linear services are to be covered irrespective of the methods and platforms via which they are
distributed. However, in the WIPO negotiations no agreement was reached on whether a future
treaty should also refer to webcasting. Broadcasters called for exclusive rights for programmes
transmitted over the Internet, but critics saw in this a threat to freedom of expression and
information on the Internet. The European Community was moving towards having simulcasting
at any rate fall within the scope of the protection provided.”3 There is disagreement in particular
on whether on-demand services should be covered. One view is that they are already protected
under other provisions, for example by the copyright protection of databases or the protection of
conditional access services. This view is countered by reference to the fact that the distribution of
the signal provided by the broadcasters serves the purpose in both cases of transmitting content
to the user, so that no distinction should be drawn with regard to the object of protection.

69) Non-paper on the WIPO Treaty on the Protection of Broadcasting Organisations, available at: http://www.wipo.int/
edocs/mdocs/copyright/en/sccr_s2/sccr_s2_paperl.pdf

70) The statement of 20 July 2006 is available at: http://ec.europa.eu/internal_market/copyright/docs/wipo/wipo-
broadcasting2006_en.pdf

71) Recommendation of the Committee of Ministers to member states on measures to enhance the protection of the
neighbouring rights of broadcasting organisations, Rec(2002)7, 11 September 2002, available at: http://www.ebu.ch/
CMSimages/en/leg_ref coe_r2002_7_nr_110902_tcm6-4398.pdf

72) The report of the meeting on 22 March 2010 is available at: http://www.coe.int/t/dghl/standardsetting/media/MC-S-
NR/MC-S-NR_2010_Misc1rev%20EN%20Meeting%20Report.pdf

73) Cf. the proposal of the European Community and its member states of 24 June 2003, available at: http://ec.europa.eu/
internal_market/copyright/docs/wipo/wipo-broadcasting_en.pdf
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e Object of protection: The elements on which the 1961 Rome Convention and other international
treaties are based should be included here, in particular investments carried out, programme
planning and organisation, preparation for public reception, liability for rights acquired and the
publisher’s responsibility.

Scope of protection: A binding instrument should grant broadcasters exclusive rights, comparable
to the creators’ authorisation rights, with regard to the retransmission, public performance
(against an admission charge), recording, reproduction of recordings, making publicly accessible,
further transmission and distribution of their protected broadcasts. Here, too, the individual
rights should be defined in a technology-neutral way.

e Pre-broadcast signals: The need to protect such signals (for example raw data or content that is
transferred but not broadcast) is in principle recognised. If this content were not protected, third
parties could easily appropriate it and claim rights in it in some form or other.

Obligation to protect technical rights management measures: No agreement on this was reached in
the WIPO negotiations. Supporters argued that this was a fundamental aspect that clearly showed
the need for a new instrument. Broadcasters had no obligation to introduce technical measures
to manage their rights but if they did so those measures also had to be protected. Others held
the view that this would make it harder for the general public to access information already in
the public domain. Moreover, they pointed out, it was to be feared that the mere fact that this
protection was enshrined in law would result in the more extensive use of technical measures.

e Duration of protection: With regard to the duration of the protection afforded, no agreement could
be reached either in the WIPO negotiations or in the ad hoc group’s initial deliberations. Those
holding the view that the signal should only be protected until the time of the recording logically
regarded the introduction of a specified duration as superfluous because only simultaneous
transfers would be covered in any case. The proposals of the supporters of the principle of
protection beyond the time of the recording varied between 20 and 50 years.

e Lxceptions to and limitations on rights: In the WIPO negotiations, no agreement was reached
on the arrangements concerning exceptions and limitations. The consultation at the Council of
Europe came out against drawing up an exhaustive list and in favour of employing the three-step
test approach. In the WIPO negotiations, the European Union unequivocally supported drawing
up an exhaustive list of possible exceptions and limitations.?4

IV. Conclusions and future outlook

The controversies surrounding personal video recorders and portals illustrate with respect
to all new services how different national ways of addressing issues can be. On the one hand,
PVR services (offered by providers that are independent of television broadcasters) are generally
regarded as unlawful in Europe (Wizzgo in France and Shift.TV and save.tv in Germany), whereas
in the United States the same service (offered by a cable TV operator, Cablevision) was considered
lawful. On the other hand, in the case of the legal disputes concerning the various types of portal
it is clear that a big distinction has to be drawn between cases where the user is simply guided
to the broadcasters’ (original) services (tv-replay.fr) and those where the “service” is much more
extensive, especially because it enables unlawfully produced copies of programmes to be made
more or less directly accessible (Newzbin). The reason for a portal being able to avoid a verdict of
illegality, with the result that the broadcasters cannot take any action against it, is sometimes to
be found in the exceptions for such services contained in provisions outside copyright law that
limit their liability under certain circumstances. A great deal depends in an individual case on how
much and, in particular, how promptly the providers co-operate with the rightsholders (see on the

74) The European Union’s position on this can mainly be seen in the wording of the InfoSoc Directive 2001/29/EC.
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one hand the U.S. case Viacom v. YouTube and on the other hand the Italian case of Mediaset v.
YouTube). Finally, it has become clear that the effectiveness of the protection also depends on the
systematic arrangements for (and interpretation of!) exceptions in favour of third parties - in this
area, the greater harmonisation of the legal approaches seems just as difficult as it is necessary. An
example that might be mentioned here is the view still held today by a German court of appeal that
- with reference to a view expressed by the legislature and irrespective of the enormous increase
in the capacity of broadband Internet access for private individuals and of the storage media they
possess — the core of the protection of broadcasters is not protection against (private) copying.

The discussion concerning the legal protection of broadcasters and the need to adapt it to
current challenges shows that extremely complex questions are involved. They are also complex
given the need to formulate any changes to neighbouring rights in a way that ensures that the
protection granted to creators and other rightsholders is not adversely affected. The reform
debate will be continued this year, both at the Council of Europe at a first (regular) meeting of
the Steering Committee’s ad hoc advisory group’> scheduled for September and by WIPO, whose
Standing Committee on Copyright and Related Rights intends to consider among other things a
study produced on this subject at its meeting this November.76

To be continued! (At any rate in the IRIS eNewsletter — http://merlin.obs.coe.int/newsletter.php)

75) Cf. http://www.coe.int/t/dghl/standardsetting/media/MC-S-NR/default_en.asp
76) Cf. also on the partial results of this study currently available: http://www.wipo.int/pressroom/en/articles/2010/
article_0021.html
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Copyright Law:
Different Objectives
and Types of Protection

Normally, this section focuses on developments that have taken place in recent months. However,
as a one-off, in this edition of IRIS plus, a brief step back in time appears necessary, for it is the
best way of illustrating how difficult it is to achieve Europe or even worldwide agreement on the
protection of broadcasters’ rights. It also shows clearly that the fruitless search for such consensus
already stretches back over many years. It has been the Council of Europe’s turn to consider the
matter again recently, as you can see by visiting the website of its Media and Information Society
division (http://www.coe.int/t/dghl/standardsetting/media/MC-S-NR/default_en.asp) and read-
ing the lead article.

Meanwhile, national legislative bodies are endeavouring to strengthen the copyright protection
of online services. Of course, this is useful for the broadcasters that offer such services. The Digital
Economy Act was recently adopted in Britain, partly in order to aid the fight against Internet
piracy. The Act introduces, for example, an obligation for communications service providers to
report Internet copyright infringements and, if necessary, to take technical measures against
subscribers who commit such infringements. Broadcasters stand to benefit as much from this
measure as from the harsher penalties that “Internet pirates” should expect to receive in future.
Ofcom will set out the detailed legal requirements in subordinate legislation. The second example
concerns the Swedish Copyright Act. If adopted, a draft amendment prepared by the Copyright
Inquiry Committee would help to define online rights. Among other things, it would codify
the presumption that employers have the right to use works created by their employees and
broaden the extended collective licence to all forms of communication to the public, including
music in television programmes broadcast on the Internet. Such amendments would encourage
broadcasters to create new online services.

The Viacom v. YouTube court decision is the first in a series of recent decisions that should
certainly interest all broadcasting organisations. The YouTube decision, which is also discussed in
the lead article, has far-reaching consequences for the distribution of liability between content
and service providers and, therefore, the question of whether a copyright holder is more likely to
be successful with a complaint against one than the other. The protection of the financial value
of authors’ rights is also the main focus of the next part of our reporting, which concerns the
legal use of content. For television programmes broadcast digitally via cable using IPTV or DSL-TV,
the cable operator pays the broadcaster a fee that is dependent on the revenue it generates from
rebroadcasting. A German court has recently heard a dispute over the extent of the digital fee
for the rebroadcasting of broadcast signals. In a Dutch case also concerning the rebroadcasting of
broadcast signals, the court had to decide whether cable broadcasters can be obliged to sign an
agreement allowing their broadcast signals to be rebroadcast. CLT, whose rights were concerned in
this case, had refused to allow such additional use. In another recent case, a French court tested
the permissibility of deeplinking to programmes made available online by a media group. The
final article reports on a decision of the British communications regulator, Ofcom, confirming the
legitimacy of the BBC's use of a digital rights management system.
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I. International agreements

Towards a Proposed Treaty on the Protection
of Broadcasting Organizations

Lucie Guibault
Institute for Information Law (IViR), University of Amsterdam

The consolidated text for a Treaty on the protection of broadcasting organizations, which was
published on 29 February 2004, will serve as a basis for discussion during the upcoming Eleventh
Session of the Standing Committee on Copyright and Related Rights of the World Intellectual
Property Organization (WIPO), to be held in Geneva 7-9 June 2004. At the close of this Eleventh
Session of the Standing Committee, a basic proposal for a new treaty will be prepared, taking into
account the outcome of the June discussions and any decisions taken by the Standing Committee
depending on its assessment of the progress of the work. At that time, the chairman of the Standing
Committee will also examine the possibility of holding a diplomatic conference in the future with a
view to adopting a Treaty on the Protection of Broadcasting Organizations.

This proposed international instrument would expand or give new rights to transmitters of
information, even if they are not the creators of that information. Exclusive rights would be granted
to broadcasting organizations for the transmission of information, whether or not such information
already qualifies for protection under the copyright or related rights regimes. Among the several
points still at issue are the following: (i) the scope of protection, including the object of protection;
(ii) the rights to be granted; (iii) the application of the principle of national treatment; and (iv) the
relation of this Treaty with other treaties.

In its current form, the Treaty would cover not only broadcasting organizations, but also
functionally similar entities, whether transmission occurs by wire or wireless means. It is still being
debated whether the Treaty should cover “webcasting”, which implies the modicum of interactivity
in today’s technological environment that is necessary to access the streaming of a program-carrying
signal. Many Delegations have indicated, during previous Sessions, that further study would be
needed and have suggested that the issue of webcasting would need to be dealt with in future
discussions and not within the present framework. With regard to the application of the principle of
national treatment, two alternatives are proposed: either to limit the obligation to accord national
treatment to only those exclusive rights specifically granted in the new instrument; or to provide
for a global national treatment extending the obligation to any rights that Contracting Parties “do
now or may hereafter grant to their nationals”, as well as to the rights specifically granted in the
new instrument. The Treaty would grant exclusive rights of retransmission, communication to the
public, fixation, reproduction, distribution, transmission following fixation, making available of
fixed broadcasts. The precise scope of most of these rights will have to be further specified during
the upcoming Session.

The term of protection to be granted to broadcasting organizations under this Treaty would
last at least until the end of a period of 50 years computed from the end of the year in which
the broadcasting took place. Finally, following the model of the WIPO Copyright Treaty and the
WIPO Performances and Phonograms Treaty, this Treaty would contain obligations concerning
technological protection measures and rights-management information.

e Consolidated Text For A Treaty On The Protection Of Broadcasting Organizations, prepared by the
Chairman of the Standing Committee on Copyright and Related Rights in cooperation with the
Secretariat, WIPO Doc. SCCR/11/3, 29 February 2004

IRIS 2004-5/1
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Draft Basic Proposal for a Treaty on the Protection
of Broadcasting Organizations

Mara Rossini
Institute for Information Law (IViR), University of Amsterdam

The WIPO Standing Committee on Copyright and Related Rights (SCCR) convened during the first
five days of May and has produced a draft basic treaty on the protection of broadcasting organizations
for the WIPO General Assemblies to consider in September of 2006. The objective of this document
is to ensure broadcasting organizations are provided with neighbouring rights which acknowledge
the organizational, technical and economic effort invested in a programme and its broadcast. The
underlying idea is also to protect such organizations from piracy and unfair competition. As the
draft treaty specifies in its Article 3, the protection granted under its provisions extends only to
signals used for the transmissions and not to works and other protected subject matter carried by
such signals. Thus, the content being transmitted remains a matter for copyright law.

The draft treaty defines “broadcasting” in accordance with the traditional meaning of the term.
It follows previous copyright and related rights treaties and confines the notion to transmissions
by wireless means thereby excluding those transmissions which are operated by wire. This
narrow definition of “broadcasting” has prompted the introduction of another term in the draft
treaty: “cablecasting” which entails transmissions by wire, including by cable. The definition
of “cablecasting” is needed if the notion of traditional broadcasting is adopted in the Treaty as
proposed, but would be superfluous if the Treaty were based on a broader notion. Broadcasting
and cablecasting organizations, in turn, are to be understood as the legal entities that take the
initiative and have the responsibility for the transmission to the public of sounds or of images or
of images and sounds or of the representations thereof, and the assembly and scheduling of the
content of the transmission.

The critical point of the debates consisted in determining whether transmissions of broadcasts
over the internet should be granted protection under the Treaty. This method of transmission is
known as “webcasting” and forms the object of a non-mandatory Appendix to the Treaty based on
the opt-in’ approach. This means Contracting Parties are free to adhere to this additional document
which establishes neighbouring rights for webcasting organizations or they may, on the contrary,
choose to ignore it. The Appendix defines webcasting as “the transmission by wire or wireless means
over a computer network for the reception by the public, of sounds or of images or of images and
sounds or of the representations thereof, by means of a program-carrying signal which is accessible
for members of the public at substantially the same time [...]". The explanatory comments included
in the Appendix specify that this notion includes “simulcasting”, which entails the simultaneous
transmission of broadcasts over the internet.

The negotiations for a definitive Treaty on the protection of broadcasting organizations should
reach their final stage by the end of 2006.

e Draft basic proposal for the WIPO Treaty on the protection of broadcasting organizations including
a non-mandatory Appendix on the protection in relation to webcasting, the Standing Committee
on Copyright and Related Rights, fourteenth session, 1-5 May 2006 http://merlin.obs.coe.int/
redirect.php?id=10217

e Working Paper for the Preparation of the Basic Proposal for a Treaty on the Protection of
Broadcasting Organizations, the Standing Committee on Copyright and Related Rights, fourteenth
session, 1-5 May 2006 http://merlin.obs.coe.int/redirect.php?id=10218

IRIS 2006-6/1
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European Commission

Ratification of the WCT and WPPT

Christina Angelopoulos
Institute for Information Law (IViR), University of Amsterdam

On the 14 December 2009, the European Union ratified the WIPO Copyright Treaty (WCT) and
the WIPO Performances and Phonograms Treaty (WPPT). The two treaties, also known as the WIPO
“Internet” Treaties, were adopted in 1996 with the intention of bringing the international protection
of copyright and related rights up to speed with modern advances in information technology.
Sixteen EU Member States (namely the Republic of Malta, the Republic of Austria, the Kingdom of
Denmark, the Republic of Estonia, the Republic of Finland, the French Republic, the Federal Republic
of Germany, the Hellenic Republic, Ireland, the Republic of Italy, the Grand Duchy of Luxembourg,
the Kingdom of the Netherlands, the Portuguese Republic, the Kingdom of Spain, the Kingdom of
Sweden and the United Kingdom of Great Britain and Northern Ireland) also concurrently ratified
the Treaties. The remaining Member States had already proceeded with ratification at an earlier
stage.

The negotiations of the Diplomatic Conference that led to the conclusion of the Treaties marked
the first time that the European Union was granted full Contracting Party status alongside Member
States in the field of copyright, as opposed to the observer status is had enjoyed up to that point.
Immediately after the Diplomatic Conference, work bequn on the European level to adapt European
copyright law to the new Treaties. The resulting Directive on the harmonisation of certain aspects
of copyright and related rights in the information society was adopted in 2001 and has since
been transposed into the national law of all EU Member States. In March 2000, the Council of the
European Union decided formally that ratification of the Treaties would be done both on the level
of the individual Member States and by the European Community.

Nevertheless, harmonisation, at least as concerns the rights of producers of phonograms, has
not thus been fully effected. As the notification of the ratification of the WPPT notes, five of
the ratifying states (Denmark, Finland, France, Germany and Sweden) have availed themselves of
the possibility afforded by the Treaty of declaring that they will not apply either the criterion of
publication (the phonogram was first published in another Contracting State) or alternatively of
fixation (the first fixation of the sound was made in another Contracting State) or will apply the
criterion of fixation alone and the criterion of fixation instead of the criterion of nationality (the
producer of the phonogram is a national of another Contracting State) as concerns the recognition
of the right to national treatment in relation to certain rights for producers of phonograms, in
accordance with Articles 5 and 170of the Rome Convention, to which the WPPT refers in Article 3.

The two Treaties will enter into force with respect to the European Union and the aforementioned
Member States on 14 March 2010.

e WPPT Notification No. 78, WIPO Performances and Phonograms Treaty, Accessions or Ratifications
by the European Union and some of its Member States, 10 December 2009 http://merlin.obs.coe.
int/redirect.php?id=12185

e WCT Notification No. 76, WIPO Copyright Treaty, Accessions or Ratifications by the European
Union and some of its Member States, 10 December 2009 http://merlin.obs.coe.int/redirect.
php?id=12186

e European Commission Welcomes Ratification of the WIPO Copyright Treaties, IP/09/1916, Brussels,
14 December 2009 http://merlin.obs.coe.int/redirect.php?id=12187

RIS 2010-2/2
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Il. National legislation
United Kingdom
The Digital Economy Bill Becomes Law
David Goldberg

deeJgee Research/Consultancy

The Digital Economy Bill became law, passed in the final days of the last UK Parliament. The Bill
was preceded by a White Paper, entitled ‘Digital Britain’, published by the Government in June 2009.

The law covers a wide range of matters. The Act makes provisions about: the functions of the
Office of Communications; online infringement of copyright and penalties for infringement of
copyright and performers’ rights; internet domain registries; the functions of the Channel Four
Television Corporation; the regulation of television and radio services; the regulation of the use
of the electromagnetic spectrum; the Video Recordings Act 1984; and the public lending right in
relation to electronic publications.

e Digital Economy Act 2010 http://merlin.obs.coe.int/redirect.php?id=12451
e Digital Britain, final report http://merlin.obs.coe.int/redirect.php?id=12452

IRIS 2010-6/33

Sweden

An Expansion of the Extended Collective Licences Suggested
for the Swedish Copyright Law

Helene H. Miksche and Annika Svanberg
Bird & Bird, Stockholm

A fact-finding copyright Committee, appointed by the Swedish Government, recently introduced
a report on the Swedish Copyright Act. The main tasks of the Committee have been to review
the provisions on the transfer of copyright and to look over certain issues concerning extended
collective licences and related matters.

Two years ago, the Swedish government entrusted this expert Committee with conducting a
review of the provisions of the Swedish Copyright Act. On 8 April 2010, the Committee published an
interim report (SOU 2010:24) proposing that the Copyright Act provide for clearer and more modern
provisions with respect to transfer of copyright. In addition, the Committee proposed enlarged and
simplified rules governing extended collective licences.

In the interim report, this Committee proposes the implementation of a number of general
provisions applicable to all different types of copyright contracts. For instance:

- It has been proposed that a provision on the interpretation of copyright contracts be incorporated
into the Copyright Act. The current special provisions concerning publishing contracts will be
replaced with new general contractual rules on the interpretation of agreements. Furthermore,
the Committee suggests that a special provision inserted in Section 36 of the Swedish Contracts
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Act, which enables modification of unreasonable contractual terms relating to non-material
rights, be referred to in the Copyright Act.

- With respect to rights acquired on an exclusive basis, the Committee proposes an obligation
to use such rights within a reasonable timeframe or at least within five years. However, the
proposed provision is optional; hence, the parties will likely be able to agree on another
timeframe pursuant to the provision.

- The Committee suggests clarifying the current presumptive rule concerning film contracts.
Under the Committee’s proposal, an author contributing a work to a film cannot object to
copies being made of the film or to the film being made available to the public, provided with
subtitles or being translated into another language.

- The Committee has introduced a presumption, stating that an author is entitled to reasonable
remuneration for transfers by assignment or licence of right to exploit the work, to someone
who intends to use this right in the framework of commercial activities.

One particular issue that has been the subject of a great deal of discussion among various
interested parties concerns the question of rights in the event of employment relationships. The
Committee proposes a codification of the so-called ‘rule of thumb’ developed in case-law and
doctrine. Thus, if the Committee’s proposal is accepted in the legislation process, the amended
Copyright Act will provide for a rule stating that employers may use works created by the employee
as a result of employment duties toward the employer.

As far as the extended collective licences are concerned, the Committee proposes:

- Broadening the extended collective licence concerning radio and television broadcasts. Under
the proposal, the extended collective licence provision will cover all communications to the
public instead of only broadcasts. In addition, the Committee suggests that the provision cover
such making of copies as is necessary to enable the communication to take place. In practice,
this new provision is likely to facilitate, in particular, the use of music in television programmes
on the Internet.

- Incorporation of a supplementary rule to the general provision on extended collective licences
enabling parties to enter into agreements in areas other than those specified in the Copyright
Act. This supplementary extended collective licence may, for instance, be used for Internet
services for which the clearance is otherwise complicated due to the existence of many owners.

- It is also being clarified that only one organisation in each field is competent to enter into
extended collective licence agreements.

- The current extended collective licence clauses concerning the making of copies at places of
work, is being expanded to include digital copying as well.

- Finally, the broadening of the contractual licence provisions for libraries and archives for the

purpose of facilitating these institutions in making the works contained in their collections
available on their own premises has also been suggested.

e Avtalad upphovsrdtt SOU 2010:24 (“Contractual Copyright” Swedish Government Official Reports
2010:24) http://merlin.obs.coe.int/redirect.php?id=12463
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lll. Individual decisions
United States
Viacom v. YouTube
Alexander Malyshev

Stern & Kilcullen

On 23 June 2010 the Federal district court for the Southern District of New York handed down
its long-awaited decision in Viacom International Inc. v. YouTube Inc. (Case No. 07 Civ. 2103)
(“Viacom”), handing content providers such as Viacom a major defeat - and service providers such
as YouTube, and its parent company Google, Inc. a clear victory - regarding the extent to which
service providers are liable for infringement by their users. The court determined that the §512(c)
“safe harbor” provisions of the Digital Millennium Copyright Act (“DMCA”), 17 U.S.C. §512(c) shield
service providers, like YouTube, against all direct and secondary infringement claims, as well as
contributory liability claims for the acts of their users. The Court observed that the principles of
§512(c) are clear and practical: “[I]f a service provider knows (from notice from the owner, or a
“red flag”) of specific instances of infringement, the provider must promptly remove the infringing
material. If not, the burden is on the owner to identify the infringement. General knowledge that
infringement is ‘ubiquitous” does not imply a duty on the service provider to monitor or search its
service for infringements.” This common-sense reasoning is rooted in the belief that limiting the
liability of service providers incentivises them to continue to provide their services.

From a service provider’s perspective, there are three necessary elements that must be present if
it wants to avail itself of the statutory protection of §512(c):

(1) it must have designated an agent for service of notices of violation with the U.S. Copyright
Office;

(2) it must have received “notice” as specified by the DMCA; and

(3) it must promptly remove the infringing material once notified.

The DMCA provides that the limitations on liability only apply if the service provider has
designated an agent to receive notifications of claimed infringement. At a minimum, the service
provider must make available through its service, including on its website in a location accessible
to the public - as well as provide the Copyright Office with - the name, address, phone number, and
electronic mail address of the agent (§512(c)(2)).

The court held that the DMCA notification procedure places the burden of policing copyright
infringement squarely on the owners of the copyright, and declined to shift this substantial burden
to the service providers by requiring them to police their sites. Therefore, a general description
of infringing content is not sufficient notice to trigger a take-down requirement. To be effective,
a notice must provide “information reasonably sufficient to permit the service provider to locate
the material” (§512(c)(3)(A)(iii)). An example of such sufficient information would be a copy or
description of the allegedly infringing material and the “uniform resource locator” (the URL, or
website address) that allegedly contains the infringing material (Viacom at pg. 29, citing UMG
Recordings, Inc. v. Veoh Networks, Inc., 655 F. Supp. 2d 1099, 1109-10 (C.D. Cal. 2009)).

Similarly, the definition of “red flags” that would put a service provider on notice is extremely
narrow. While the legislative history provides that if a service provider, in the performance of his
regular business, turns a blind eye to “red flags” such as “pirate” or “bootleg” directories he would
lose the protections of §512(c), this seems almost theoretical. If any degree of discretion or further
investigation is necessary to determine whether content is infringing, then no “red flag” is raised
“[Alwareness of pervasive copyright, however flagrant and blatant, does not impose liability on the
service provider. It furnishes at most a statistical estimate of the chance any particular posting is
infringing - and that is not a ‘red flag’ marking any particular work.”
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The court found that YouTube clearly complied with its requirement to act promptly once put
on notice by removing over 100,000 infringing videos the very next business day after receiving
notice from Viacom. The court further held that YouTube was under no obligation to police its site
for other infringing works based on Viacom's argument that the list was “representative” of other
infringing works. The court reasoned that the list was merely a “generic description” if it did not
give the works’ location on the site, because it puts the onus on service providers to engage in a
factual search in contravention of §512(m) of the DMCA.

In the wake of Viacom, it is clear that the DMCA provides a powerful shield to service providers.
Unless a service provider is on “actual notice” from the content provider sufficiently identifying
specific infringing works - or in the alternative it confronts clear “red flags” as to the nature of
the infringing content on its servers - it is under no duty to act. Once it has been put on notice,
the service provider’s only duty is to promptly remove that content which has been specifically
identified, but no further duty to locate other infringing work arises.

A version of this article first appeared in Metropolitan Corporate Counsel.

¢ Viacom International Inc. v. YouTube Inc. (Case No. 07 Civ. 2103)

IRIS 2010-8/46

Germany

Arbitration Board Proposes Settlement between DTAG
and VG Media

Anne Yliniva-Hoffmann
Institute of European Media Law (EMR), Saarbriicken/Brussels

The arbitration board set up at the German Patent and Trade Mark Office under the Gesetz iiber
die Wahrnehmung von Urheberrechten (Law on the Administration of Copyright) issued a settlement
proposal on 22 February 2010 in a dispute between a cable network operator and rightsholders
concerning fees for cable retransmission.

The arbitration board is responsible for dealing with disputes between collecting societies and users
of copyright-protected works and for disputes between broadcasters and cable network operators. Its
task is to mediate between the parties with the aim of bringing about an amicable settlement.

In this particular case, Deutsche Telekom AG (DTAG) and the collecting society Verwertungs-
gesellschaft der Medienunternehmen (VG Media), which administers the rights of a number of
private channels, were involved in a dispute concerning the rates charged by VG Media for the
digital cable retransmission of broadcast signals via DSL networks (IPTV, DSL TV). The applicable
rates are those listed by VG Media with respect to digital radio and television, which DTAG regarded
as unreasonable because they are higher than the rates for analogue retransmission. It arqued that
IPTV technology led to more competition between cable network operators, which already benefited
the broadcasters. In addition, it said, the digitisation, preparation and encryption of the content
offered meant that the cable network operators incurred higher costs. For its part, VG Media argued
that the digitisation also resulted in higher quality and increased use. Furthermore, the cable
network operators benefited from the possibility of combining programmes with additional content.

The arbitration board’s settlement proposal essentially supports DTAG's position. It provides for
a reduction in VG Media’s digital rates from 2.01% or 1.72% (the latter rate applying when the
cable network operator itself does not charge a feed-in fee) of the revenues generated from the
retransmission to 1.1% or 1.0% (figures taking account of an overall contractual discount of 20%).
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The settlement proposal brings the digital rates down to the level of the analogue rates and
rejects VG Media’s demand for a higher digital rate. The transition to digital technology, it is
argued, is a normal adaptation of the method of transmission that is of no consequence in terms
of copyright and is comparable for example to the (ongoing) transition from the record to the CD.
Additional uses for the consumer that resulted in improved sales opportunities for DTAG did not
constitute a more intensive use of rights but were based on services provided by DTAG itself. VG
Media already benefited from higher DTAG revenues as a result of its revenue-based fee rates.

The proposal also caught the attention of observers because the arbitration board - without going
into detail - classified IPTV as cable retransmission under section 20b of the Urheberrechtsgesetz
(Copyright Act - UrhG), although opinions are divided on this.

It is possible that the proceedings will be continued before the Oberlandesgericht Miinchen
(Munich Court of Appeal).

e Arbitration board’s settlement proposal of 22 February 2010 (Case Sch-Urh 07/08)

IRIS 2010-5/15

Netherlands
Dutch Cable Companies not Obliged to Resell their Products

Bart van der Sloot
Institute for Information Law (IViR), University of Amsterdam

On 31 May 2010 the Court of The Haqgue decided that two cable television companies, Ziggo
and UPC, cannot be obliged to resell their products to alternative providers, as this might breach
their contractual obligations. The Dutch Telecom Regulator (OPTA) wanted to stimulate market
competition by allowing alternative providers to offer packages (internet, telephony and television)
by way of reselling television signals offered by Ziggo and UPC. These plans are now thwarted.

Last year, OPTA imposed a ‘wholesale line rental - cable’ obligation on Ziggo and UPC. OPTA wanted
to oblige the two companies to sell their products to alternative providers at a fixed (low) rate. On 22
December 2009, the European Commission approved the tariffs suggested by OPTA (see IRIS 2010-2/3)
and on 30 March 2010 OPTA published its final rules and tariffs for UPC and Ziggo (see IRIS 2010-5/31).

In its decision OPTA did not however regulate questions regarding copyright obligations. The reselling
of television signals could lead to copyright infringement, since UPC and Ziggo have signed contracts
with all television channels enabling them to broadcast their programmes legitimately, while the
reselling parties (Tele2 and Online) would not have cleared such rights, rendering their broadcasts of
such material of questionable legality, while also resulting in significantly lighter administrative burdens
for themselves in comparison to those imposed on Ziggo and UPC. One of the largest TV providers (CLT)
has prohibited UPC and Ziggo from distributing wholesale TV signals to other providers. OPTA did not
opine on this problem, but held that the matter was better suited to judicial review.

This resulted in a complaint, submitted by newcomers Tele2 Nederland B.V. and Online Breedband
B.V. against UPC and Ziggo. The complaint regarded the obligation of ‘third party billing’ by UPC
and Ziggo, both of whom were hesitant to execute the obligations set out by OPTA. The Court of
The Hague found that UPC and Ziggo are not obliged to execute the obligation imposed by OPTA, if
this would breach their contractual obligations. Tele2 and Online are now obliged to sign contracts
with each individual TV provider before broadcasting their programmes. The two companies have
announced that they are considering an appeal, while one has indicated that it has already started
negotiations with the TV providers.
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e Tele2&0nline v. UPC&Ziggo. Kort geding, 31 mei 2010, sector civiel recht, Rechtbank ‘s-Gravenhage.
Zaaknummer/rolnummer: 364673/KG ZA 10-531 (Tele2&0nline v. UPC&Ziggo. Interim Injunction,
31 May 2010, sector civil law, Court of The Hague. Casenumber/listnumber: 364673/KG ZA 10-
531) http://merlin.obs.coe.int/redirect.php?id=12620

IRIS 2010-8/38

France
Catch-up TV and Deep Hyperlinks

Amélie Blocman
Légipresse

The group M6 operates the free catch-up TV services M6 Replay and W9 Replay, which can be
accessed on dedicated Internet sites. The services allow on-demand viewing of certain programmes
after they have been shown on the two channels without the possibility of recording them. Having
noted that a company edited two sites that listed and made available to the public all the audiovisual
programmes available as catch-up TV, including those of M6 and W9, using deep hyperlinks, the
group had the company summoned on the grounds of violation of the general conditions for using
the M6 Replay and W9 Replay services, infringement of their exploitation rights, infringement of
the rights of the producer of a database, unfair competition and parasitic activities. M6's complaint
included the fact that the sites at issue directed Internet users not to the home page of these catch-
up TV sites but to a window for viewing the programme selected, which meant that the viewing
request was sent by the Internet user not to the rightsholder but to the company editing the two
disputed sites.

In a judgment delivered on 18 June 2010, the regional court of Paris noted that, according to
Article L. 122-2 of the Intellectual Property Code, representation consists of the communication of
the work to the public by any means. By making the programmes of the two catch-up TV services
available to the public, the defendant party was in no way communicating the works itself, but was
merely assisting the viewer by indicating a link for viewing the works directly on the television
channels’” Internet sites - it was the sites themselves that carried out the act of representation
within the meaning of the text. M6s application on the grounds of infringement of copyright was
therefore rejected. The group also claimed infringement of its rights in its capacity as producer
of a database. The court acknowledged that catch-up television services did indeed constitute
databases, but stated that although the M6 group had demonstrated that it had incurred expense in
developing and maintaining the two sites, this did not justify allowing substantial investments for
constituting, checking or presenting the databases. The applications on this point were therefore
rejected. Lastly, the television group claimed that the defendant party had committed acts of unfair
competition as well as parasitic activities. M6 and W9 were indeed suffering from the diversion of
Internet users who were no longer visiting M6 Web’s home page to watch the programmes, whereas
they were alone in bearing the investment and other costs necessary for such showing. In dismissing
the application, the court held that, in order to achieve entitlement to compensation, proceedings
on the grounds of unfair competition or parasitic activity needed to be based on facts other than
those invoked in respect of infringement of intellectual copyright, which was not the case here.
All M6's applications were therefore rejected. The defendant company had in fact entered a cross-
claim in order to obtain compensation for the prejudice it had suffered in terms of defamation. It
claimed that M6 Web had sent a letter to media agencies, which were its main clients, in which it
was stated that the defendant company was making television programmes available without the
agreement of the channels broadcasting them. The court held that circulating such correspondence
was wrongful as it discredited the company by casting doubt on the legality of its activity. M6 was
therefore ordered to pay EUR 30,000 in compensation for the prejudice suffered.
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® Tgi de Paris (3¢ ch. 2¢ sect.), 18 juin 2010, M6 Web et a. c. SBDS (Regional court of Paris (3w
chamber, 2nd section), 18 June 2010, M6 Web et al. v. SBDS)

IRIS 2010-8/29

United Kingdom

BBC Authorised to Add Copy Protection
to High Definition Freeview Broadcasts

Tony Prosser
School of Law, University of Bristol

Ofcom, the UK communications requlatory, has authorised the BBC to add copy protection in the
form of content management technology or digital rights management (DRM) to its high definition
Freeview digital terrestrial platform. Other Freeview services will not be affected.

The BBC proposed that its licence be varied to allow it to restrict access to broadcast Electronic
Programme Guide data to only those high definition receivers that include content management
technology. This would enable broadcasters to control the multiple unauthorised copying of
broadcast high definition content and its retransmission over the internet. The BBC argued that
without the use of this technology the ability of broadcasters on this platform to secure content
from third party rightsholders on similar terms to those on other platforms would be reduced.

The application was opposed on the grounds that ‘open source” software developers would be
unable to develop receivers that access such data if they had to take a licence from the BBC in order
to access it. It was also argued by individual consumers that their ability to copy high definition
content would be unduly restricted.

Ofcom concluded that the BBC proposal would widen the range of high definition content
available on the digital terrestrial platform, in particular high value film and drama content, and
that this would bring positive benefits to citizens and consumers and help to ensure that the
platform is able to compete on similar terms with other digital TV platforms for high definition
content rights. It also concluded that the licence amendment would not impact negatively on the
market for high definition receivers in terms of market distortion and price, as the BBC is proposing
to licence free of charge the intellectual property rights required to gain access to the data. Open
source software development manufactures could also opt for an open source licence compatible
with the BBC arrangements. The BBC had recognised consumer concerns and set out a number of
commitments towards protecting consumers’ fair dealing rights, including the implementation of a
good practice framework, a user guide and a grievance mechanism.

On this basis, Ofcom granted the licence amendment on condition that a licence for data access
is provided on a charge-free basis and that restriction of broadcast programme data is only used
for the purposes of securing an effective content management framework on the high definition
Freeview platform.

e Ofcom, ‘Statement on the HD Freeview Platform’, 14 June 2010 http://merlin.obs.coe.int/redirect.
php?id=12609

IRIS 2010-8/31
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Relevant International
and European law

Michelle Ganter (European Audiovisual Observatory)
Peter Matzneller and Alexander Scheuer (EMR)

Status of Signatures and Ratifications (October 2010)

Below is a list of international agreements that are relevant to the protection of broadcasting
organisations and that are therefore also explained in the subsequent tables. They are listed in the
order in which they appear in the tables. The abbreviation chosen for each agreement appears in
bold type in order to make it easier to manoeuvre between the tables. More information on these
and other agreements applicable to the audiovisual sector can also be found on the Observatory
website (see http://www.obs.coe.int/oea_publ/iris/etat_signatures.html).

Berne 1971 (WIPO)
Berne Convention for the Protection of Artistic and Literary Works (revised version, Paris 1971),
last amended on 28 September 1979)
http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html

Ratified by the following European states: Austria, Belgium, Denmark, Finland, France, Germany,
Hungary, Italy, Liechtenstein, Luxembourg, Netherlands, Norway, Romania, Spain.

TRIPS 1994 (WTO)
Agreement on Trade-Related Aspects of Intellectual Property Rights (Annex 1C of the Marrakesh
Agreement Establishing the World Trade Organization, signed in Marrakesh, Morocco on 15 April
1994)
http://www.wto.org/english/docs_e/legal_e/27-trips_01_e.htm

Ratified by the following European states: Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Re-
public, Denmark, Estonia, Finland, the Former Yugoslav Republic of Macedonia, France, Germany,
Greece, Hungary, Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta,
Netherlands, Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain, Sweden, Switzerland,
Turkey, United Kingdom.

WCT 1996 (WIPO)
Copyright Treaty of 20 December 1996 (Geneva)
http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html

Ratified by the following European states: Austria, Belgium, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Ireland, Italy, Luxembourg, Netherlands, Portugal, Romania, Slovakia,
Slovenia, Spain, Sweden, Switzerland, United Kingdom.

COE TV Agreement 1960 (Council of Europe)
European Agreement on the Protection of Television Broadcasts of 22 June 1960, ETS No. 034
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(Strasbourg), lasted amended by Protocol ETS No. 113 of 20 April 1989 (The Third Additional Protocol
CETS No. 131 of 20 April 1989 has not yet entered into force and is therefore not taken into account)
http://conventions.coe.int/Treaty/en/Treaties/Html/034.htm

Signed but not ratified by the following European states: Greece, Ireland, Italy, Luxembourg, Netherlands.
Ratified by the following European states: Croatia, Denmark, France, Germany, Norway, Sweden,
United Kingdom.

Rome 1961 (WIPO/ILO/UNESCO)
International Convention for the Protection of Performers, Producers of Phonograms and Broad-
casting Organizations of 26 October 1961 (Rome)
http://www.wipo.int/treaties/en/ip/rome/trtdocs_wo024.html

Signed but not ratified by the following European state: Iceland.
Ratified by the following European states: Austria, Belgium, Bosnia and Herzegovina, Denmark,
Finland, France, Germany, Ireland, Italy, Serbia, Spain, Sweden, United Kingdom.

COE Sat. Conv. 1994 - NOT IN FORCE!
European Convention relating to questions on Copyright Law and Neighbouring Rights in the
Framework of Transfrontier Broadcasting by Satellite of 11 May 1994, ETS No. 153 (Strasbourg)
http://conventions.coe.int/Treaty/en/Treaties/Html/153.htm

Signed but not ratified by the following European states: Belgium, Bosnia and Herzegovina,
Germany, Luxembourg, Spain, Switzerland, United Kingdom.
Ratified by the following European states: Cyprus, Norway.

COE Cond. Acc. Serv. Conv. 2001 (Council of Europe)
European Convention on the Legal Protection of Services based on, or consisting of, Conditional
Access of 24 January 2001, ETS No. 178 (Strasbourg)
http://conventions.coe.int/Treaty/en/Treaties/Html/178.htm

Signed but not ratified by the following European states: Luxembourg, Norway, Russia.
Ratified by the following European states: Bosnia and Herzegovina, Bulgaria, Cyprus, Croatia,
Netherlands, Romania, Switzerland.

Brussels 1974 (UNESCO)
Convention relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite
of 21 May 1974 (Brussels 1974)
http://www.gesetze-im-internet.de/bundesrecht/satellit_bkg/gesamt.pdf
Original version: http://portal.unesco.org/en/ev.php-URL_ID=13636&URL_D0=D0_TOPIC&URL_
SECTION=201.html

Ratified by the following European states: Austria, Germany, Italy, Switzerland.

COE Cybercrime Conv. 2001 (Council of Europe)
Convention on Cybercrime of 23 November 2001, ETS No. 185 (Budapest)
http://conventions.coe.int/Treaty/enTreaties/Html/185.htm

Signed but not ratified by the following European states: Austria, Belgium, Czech Republic, Greece,
Ireland, Liechtenstein, Luxembourg, Malta, Poland, United Kingdom, Sweden, Switzerland.
Ratified by the following European states: Albania, Bulgaria, Cyprus, Croatia, Denmark, Estonia, Fin-
land, France, Germany, Hungary, Iceland, Italy, Latvia, Lithuania, Montenegro, Norway, Netherlands,
Portugal, Rumania, Serbia, Slovakia, Slovenia, Spain, the Former Yugoslav Republic of Macedonia.
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Protection of Broadcasting Organisations as Holders
of Authors and Copyright-related Rights in the Context
of Audiovisual Media Content Distribution

The following table provides an overview of the various rights granted to broadcasters under
international or European law in relation to the distribution of their programmes. In some countries
(e.g. the United Kingdom), broadcasters, as broadcasting companies, own the copyright for their
own productions. In most European countries, as producers, they only hold copyright-related
rights. They only enjoy copyright protection if the “authors” of the works that they broadcast
grant them the relevant rights. In addition, however, and of particular importance to this article,
broadcasters have copyright-related rights over their broadcast signals. These different rights
enable the broadcasters to choose between different forms of distribution. These include the initial
distribution of the signals via different methods (terrestrial, cable, satellite - and, increasingly,
on-demand), as well as terrestrial retransmission or cable redistribution. Other important rights
include the right to communicate a programme to the public (e.g. through public viewing events),
to record a programme, to reproduce a programme, to make reproductions of a programme accessible
on demand (e.g. as video-on-demand) or to distribute a programme on phonograms (e.g. DVDs).

Since 1960, various international and supranational requlations defining such rights have entered
into force. The objectives and terminology of these requlations vary, partly according to when they
were written and the state of technological progress at the time. They also, to some extent, are
based on each other, supplement each other or establish clear boundaries between each other.

The following table on the protection of broadcasters as holders of authors” and copyright-related
rights in the context of audiovisual media content distribution is designed to provide an overview
of:

e what rights exist for the initial distribution of a programme, using which distribution methods;
e which conventions/directives recognise retransmission/redistribution rights;

e what other rights broadcasting organisations hold, and to what extent;

e what exceptions and terms of protection are defined in the conventions/directives.

As is often the case where the tabular representation of complex, interconnecting information
is concerned, it was very difficult to squeeze the large quantity of data onto a double page. It is
sure to be similarly tricky to read the table. In order to make this task easier, we have prepared the
following legend. The abbreviations for the agreements used in the table are the same as those used
in the above chart of signatures and ratifications.

Legend
1971 Berne Convention:

This Convention deals with the legal protection of authors. It requlates the rights of authors
(and those who may acquire such rights) related to the distribution of their works via terrestrial
and satellite networks, but not initial distribution via cable. It also protects the right of authors to
rebroadcast their works via terrestrial and cable networks, the right to communicate their works to
the public and the right to record and reproduce their works. The Convention allows exceptions, inter
alia, for the right of broadcasting organisations to ephemeral fixations for their own broadcasts and
the use of short excerpts for the purposes of reporting (of current events). The term of protection
is 50 years after the author’s death. The Convention is in force in a total of 164 states, including
46 in Europe. It is referred to in the 1994 TRIPS Agreement and the WIPO Copyright Treaty of 1996,
for example.
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1961 Rome Convention:

The Convention is aimed at holders of copyright-related rights, in this case broadcasting
organisations. It protects broadcasts via terrestrial and satellite networks, but not cable. The rights
recognised in the Convention concern rebroadcasting via terrestrial networks, communication
of broadcasts to the public (although only if viewers pay a fee), the fixation of broadcasts and
the reproduction and distribution of such fixations. The Convention allows exceptions for private
copies, the use of short excerpts for the purposes of reporting (of current events), the right of
broadcasting organisations to ephemeral fixations for their own broadcasts and the use of content
for the purpose of education, research and science. The term of protection is 20 years from the time
of the broadcast. The Convention is in force in a total of 91 states, including 44 in Europe. It is
referred to in the Council of Europe’s Satellite Broadcasting Convention of 1994.
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Protection of Broadcasting Organisations as Holders
of Authors and Copyright-related Rights in the Context
of Audiovisual Media Content Distribution

Form of distribution Retransmlsy?n/
rebroadcasting
Instrument Terres- | coble | Satellite | Other | Terrestrial | Cable
(Conv./Dir.) trial
Berne 1971 Authors X X X X
Authors (x)* (x): (x)? (x)*
TRIPS 1994 .
Broadcasting
S X X X
organisation
WCT 1996 Authors X x x x (OD) (x)? (x)*
. . Authors X X X x (0D)
Copyright Dir.
2001/29/EC
Broad.Org. X X X
COE TV Agreement 1960
(TV only) Broad.Org. X X X X X
Rome 1961 Broad.Org. X X X
COE Sat. Conv. 1994 Authors (x)! (x)! (x)! (x)!
(not in force) Broad.Org. (x)? (x)?
SatCab Dir. 93/83/ Authors X X X x (MW) x
EEC with subsequent
amendments Broad.Org. X X (x)s x (MW) (x)s X
Rental Dir. 2006/115/ Authors
EC (ex-Dir. 92/100/EEC)
Broad.Org. X X X X

EDU:
EPH:

EXC:

MW:

0D:
Pay:
PC:

SPE:

Exception for the purposes of education, research and science

Right to ephemeral fixations

i: internal (made by broadcasters for their own broadcasts)

Exception for the production of excerpts for the purposes of reporting (on current events); right to quotations
Microwave (use is discussed, for example - for reasons of technical comparability - for mobile TV (DVB-H
standard))

On-demand, right to make available to the public

Right to prohibit communication to the public if a fee is charged for access

Private copying right

Exception for special cases which do not harm the normal exploitation of works or unreasonably damage the
legitimate interests of authors; whether such an exception/restriction may lawfully be introduced is usually
evaluated using the so-called three step test.
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Rights exist for
Public . Fixation / Distribution . Scope
communi- . o Exceptions Term general/
: reproduction of fixation
cation Europe
.. 50 years after
X X EPHi; EXC death 164/46
N 50 years after
(x)1 (x)1 EPHi; EXC; SPE onth
, 153/36
. . (PC; EXC; EPHI; 20 years after
EDU)? broadcast
50 years after
X X SPE death 88/41
. x . EPH 70 years after
(+Art. 5(3)) deaths Ja74
X X X EPH 50 years3
(incl. OD) (+Art. 5(3)) y
x TV only X X PC; EDU; EXC; EPHi --/7
. . . 20 years after
x Pay X X PC; EXC; EPHi; EDU broadcast 91/44
.. 50 years after
(x)* (x)* (EPHi; EXC)1 death P
(PC; EXC; EPHi;
X x (x)? EDU): 20 years
. 70 years after
deaths --/27
(x)s Pay (x)s (x)5 PC; EXC; EPHi; EDU 50 years?
X x PC; EPHi; EXC; EDU | /0 Veais ater
deaths /27 4
x Pay X p 4 PC; EPHi; EXC; EDU 50 years?

1) With reference to Berne 1971.
2) With reference to Rome 1961.
3) With reference to Dir. 93/98/EEC, amended by Dir. 2001/29/EC and codified by Dir. 2006/116/EC.
4) In this context, it should be noted that European Community (now Union) Directives actually apply not only to the European Union member

states, but also, on the basis of corresponding decisions to adopt them, to members of the European Economic Area (Iceland, Liechtenstein

and Norway) on the one hand and, based on the obligation for them to accept the Community acquis, to EU candidate countries on the other.
5) With reference to Dir. 92/100/EEC (now: Dir. 2006/115/EC - codified version).
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Additional Protection (not Copyright-related)
or Measures for the Enforcement of Rights

There is a whole range of other international and European legislation designed to give rightsholders basic
or additional protection. This applies in addition to the protection that rightsholders enjoy under provisions on
authors” and copyright-related rights. It is often aimed, for example, at prohibiting certain measures aimed at
circumventing technical precautions taken by broadcasters in order to prevent unauthorised access to their signals.
These conventions and directives also contain provisions on how national legislation should be structured in order
that infringements of rights are sanctioned, e.g. they require certain actions to be defined as criminal offences and
punished accordingly, or establish measures through which rightsholders can more easily obtain injunctions and/
or damages via official (often judicial) channels.

This table is therefore designed to show:

e who is considered by each convention/directive to be a rightsholder entitled to protection;

e against what types of offence protection is provided;

e whether the rules only apply if the unauthorised action was taken for commercial purposes, and whether there
are acceptable reasons for not taking legal action when an infringement is committed;

¢ what measures should (at least) be made available in member states’ legislation in order to protect authors” and
copyright-related rights effectively.

Entitled persons Protection against
Instrument
(Conv./Dir.)
Rights . Collecting Pre.sumed Clrf:umven- Unlawful
Licensees - rights tion of -
holders societies distribution
holders access control
Copyright Dir. 2001/29/EC . .
Chapter III
Enforcement Dir. 2004/48/ . . . . ()t
EC
Cond. Acc. Dir. (98/84/EC) b X
COE Cond. Acc. Serv. Conv. . x
2001
Sat. Conv. 1974 X X
COE Cybercrime Conv. 2001 X X

EDU: Exception for the purposes of education, research and science
EPH: Right to ephemeral fixations
i: internal (made by broadcasters for their own broadcasts)
EXC: Exception for the production of excerpts for the purposes of reporting (on current events); right to quotations
PC: Private copying right
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Legend
Enforcement Directive 2004/48/EC:

The Directive protects the rights not only of the rightsholders themselves, but also of any licensees and
collecting societies. It presumes that a person is a rightsholder if his/her name appears on the work in the usual
manner as the author or the holder of copyright-related rights. The Directive also covers the circumvention of
conditional access measures (with reference to Information Society Directive 2001/29/EC). The Directive is not
limited to purely commercial purposes, but protects against any breach of intellectual property rights. Referring
to Information Society Directive 2001/29/EC, the Directive allows exceptions for private copies, the right of
broadcasting organisations to ephemeral fixations for their own broadcasts and the use of content for the purpose
of education, research and science. The list of measures set out in the Directive includes provisional measures,
corrective measures, injunctions, damages, publication of the decision and other sanctions. Criminal sanctions
are not mentioned. The Directive is aimed at the 27 European Union Member States, but also applies within the
European Economic Area and to EU candidate countries.

Commercial
character Scope
of action/ Measures general/
exceptions Europe
to restrictions
Commercial Excep- | Provisional | Corrective | Injunc- Publi- | Other | Criminal
purposes . . Damages . . q
only tions | measures | measures | tions cation | sanctions | sanctions
PC
X EPHi X X X ../272
EDU
(PC
EPHi X X X X X X ../272
EDU):
X X X X X ../272
X X X X X /9
EXC;
x EDU x 34/19
x x 30/27

1) With reference to Dir. 2001/29/EC.

2) In this context, it should be noted that European Community (now Union) Directives actually apply not only to the European Union member
states, but also, on the basis of corresponding decisions to adopt them, to members of the European Economic Area (Iceland, Liechtenstein
and Norway) on the one hand and, based on the obligation for them to accept the Community acquis, to EU candidate countries on the other.
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Information services
for the audiovisual sector

It is the task of the European Audiovisual Observatory to improve transparency in the
audiovisual sector in Europe. It does this by collecting, processing and publishing up-to-date
information about the various industries concerned.

The Observatory has adopted a pragmatic definition of the audiovisual sector in which it
works. Its principal areas of interest are film, television, video/DVD, new audiovisual media
services and public policy on film and television. In these five areas, the Observatory provides
information in the legal field as well as information about the markets and financing. As
far as its geographical scope is concerned, the Observatory monitors, records and analyses
developments in its member states. In addition, data on non-European countries is also made
available when judged appropriate. The various stages involved in providing information
include the systematic collection and processing of data as well as its final distribution to
our users in the form of print publications, information on-line, databases and directories, and
our contributions to conferences and workshops. The Observatory's work draws extensively
on international and national information sources and their contributions of relevant
information. The Observatory Information Network was established for this purpose. It is
composed of partner organisations and institutions, professional information suppliers and
selected correspondents. The Observatory’s primary target groups are professionals working
within the audiovisual sector: producers, distributors, exhibitors, broadcasters and other
media service providers, international organisations in this field, decision-makers within the
various public bodies responsible for the media, national and European legislators, journalists,
researchers, lawyers, investors and consultants.

The European Audiovisual Observatory was established in December 1992 and is part of the
Council of Europe thanks to its status as a “partial and enlarged agreement”. Its offices
are in Strashourg, France. The Observatory’s membership currently comprises 36 European
States and the European Community, which is represented by the European Commission. Each
member appoints one representative to its board, the Executive Council. An Executive Director
heads the international Observatory team.

The Observatory’s products and services are divided into
four groups:

m Publications

m Information on-line

m Databases and Directories

m Conferences and workshops
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Order:

¢ online at http://www.obs.coe.int/about/order
¢ by email: orders-obs@coe.int

* by fax: +33 (0) 3 90 21 60 19

|R|s Newslel'l'er The IRIS Newsletter is a topical and reliable monthly information service covering all legal
developments in Europe relating to the audiovisual sector. IRIS covers all areas of law relevant
to the audiovisual sector. The main emphasis of the IRIS articles is on legal developments in
the fifty or so countries that make up greater Europe. IRIS reports on media legislation in the
broadest sense, as well as major developments in case law, important administrative decisions,
and policy decisions which will potentially affect legislation in this field.
A free subscription and the complete IRIS newsletter are available from the IRIS website:
http://merlin.obs.coe.int/newsletter.php

|R|s P’US Legal, technological or economic developments in the audiovisual sector generate immediate
priority information needs for professionals. IRIS plus identifies these issues and provides the
relevant legal background. It features a combination of a lead article, related reporting and
a Zoom section, comprising overview tables, market data or practical information. This brand
new format provides you with the knowledge to follow and join in the latest and most relevant
discussions concerning the audiovisual sector.
For more information: http://www.obs.coe.int/irisplus

IRIS Merlin The IRIS Merlin database enables you to access nearly 5,000 articles reporting on legal events of
relevance to the audiovisual industry. These articles describe relevant laws, decisions of various
courts and administrative authorities, and policy documents from over 50 countries. They also
report on legal instruments, decisions and policy documents of major European and interna-
tional institutions.

Free access at: http:/merlin.obs.coe.int

|R|s Special The themes chosen for our IRIS Special publications are all topical issues in media law, which
we explore from a legal perspective. IRIS Special publications offer detailed surveys of
relevant national legislation facilitating the comparison of the legal frameworks in different
countries, they identify and analyse highly relevant issues and outline the European or
international legal context that influences national legislation. IRIS Special publications
explore their legal themes in an extremely accessible way. You don’t have to be a lawyer to

read them! Every edition combines a high level of practical relevance with academic rigour.
For a list of all IRIS Specials, see: http://www.obs.coe.int/oea_publ/iris_special/index.html
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