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Foreword

The legal question of territoriality is at the heart of the discussions at EU level for the audiovisual
sector. On the one hand, the territoriality of copyright is being questioned and presented by certain
stakeholders as an obstacle to the access to ausi@l works in the Digital Single Market. On the
other hand, the concept of territorial jurisdiction, which is enshrined as the country of origin
principlein the AudiovisuaMedia ServicesDirective (AVMSD), is being challenged at least from two
sides: breignrowned panEuropean operators are directing their services towards the EU and EU
based operators have often othenember states as their target countrie®ased on the country of
origin principle the services provided by these operators are likaly elscapethe regulatory
mechanisnof the target countries

Territoriality will be addressed by two legislative revisions that are on the agenda of the
European Commission in the coming months: the review of EU copyright rules and the revision of
the AVMSD. These discussions intervene in the midst of a transformattiase for the audiovisual
sector due to digital technologies and convergence, where new ways of consumption of audiovisual
works are already a reality and major distribution platforms emerge.

These two aspects affect the traditional value chain in déistor and may also impact the
production and financing of audiovisual works. In faetritoriality plays a key role in the financing
of the audiovisual sector.

This is first of all true from the perspective of the territoriality of copyright: in duisain,
territoriality contributes directly to the financing of, for example, feature films through thegale
of rights. But it is also true from the perspective of the AVMSD: several national funding mechanisms
involve operators from the broadcastingé distribution sector in the production of audiovisual
works. Thequestion is, what to do with services originating from outside the EU or taiggt
membersstates different from the country of origin, since territorial jurisdiction cannot be claimed
overthose services.

Threeissuesare relevant for the scope of this report: the type of financing of audiovisual
works; the type of works that are being financed; and the implications of the digital single market for
the concept of territoriality.

Firstly, vhen it comes to financing, the sources can be public or private, the latter being
either voluntary or imposed by regulatory intervention. In the first case, it is an issue of state aid
related with direct funding or fiscal incentives. In the case of imaests by audiovisual media
service providers, these may stem from investment obligations deriving from the discretion left to
Member Sates by the AVMSD or from businesgated choices connected to piales or licensing
which rely on the copyright pacge.

Secondly, the copyright ruleRSFAY S GKS 02y OS LI quie roadyl' dzRA 2 GA
whereas the AVMSD tends to idertift with a & LINR 3 NI A¥ ¥x@réples, the AVMSD mentions

tal #2N)] SKAOK LIISEHfa G GKS &l Y$S GAYS (2 (GKS SIN I yRouide (KS S&8§
recorded on suitable material (audiovisual fixation), to be performed by the use of appropriate devices. It can be demrdwdly in an
identical form, unlike the performance of dramatic works which appeal to the eyes and the ears in ways depending on thetaaetua
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& T S I-lénd#NTins, sports events, situation comedies, documentafe& A f RNBy Qa LINE IANJ Y
2NRAIAY It f&NdlcMatigglhe timeafievoted to European works under the programming

FYR Ay@SaidySyd 20ftA3lrGA2ya oaljd2ilaédury GKS 02y 0!
sports events, games, advertising, @€IE EGi a4 SNIWIAOS&a FyR (St SaK2 LAY I
specifcities of the production of fictiorg includingfilms and serieg this report focuses mainly on

the impact of the principle of territorigly on this type of audiovisual works.

The third spect to consider is that a fully implemented digital single market introduces new
actors, business models and esgstems and thathe European Commission expressgdstrong
political will to facilitate access to audiovisual works also on a transfroriéeel. What will be
explored here is whethethe a LI2 NI F 6 Af Ale 2F O2yidSydaé¢ Aa az2vsSi
I 0O0S&aae G2 2yt A\o&oing et SiscusdiofsRaddie@anblocking | Y R
territorial restrictions to the access to ané content.

This report builds on earligbbservatorypublication$ and aimsto interpret the results of
previous research in the light of the concept of territorialityfocuses in parallel onopyright and
media regulation, in order tdake a closer look at the impact of the two leading concepts of
GOSNNRG2NRLFfAGe 2F O2 LR M fihé&nding oflaydRvisdaDwoda/ il M& 2 F 2
digital single marketoffering insighs both into business contractual practices ati@ investrrent
obligations of the different operators of the value chain.

production. Examples of audiovisual works are films with sound, television productions or productidnK®r Ly 6 SNy SGé X aSS (K¢S
of WIPO (2011), From Script to Screen¢ The importance of Copyright in the Distribution of Filmsp. 117,
http://www.wipo.int/edocs/pubdocsen/copyright/950/wipo_pub 950.pdf

261 a8t 2F Y2@QAy3 AYIISAE SAGK 2N 6A(K2dzi &2dzy R O2zyaliAdmediayd Fy Ay
service provider and the form and content of which are comparable to the form antermbof television broadcasting. Examples of

programmes include feature Sy 3G K TAf YAZ aLl2NIa S@gSyidazx &aAriddz Gazy O2YSRASAZ R20dz
see Atrticle 1(b) of Directive 2010/13/EU of the European Parliament arfted@ouncil of 10 March 2010 on the coordination of certain

provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisualenvézks

(AVMSD) [2010] OJ L95Http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:095:0001:0024:en:PDF

% On public funding see NewmdBaudais SRublic funding for film and audiovisual works in Eurdperopean Audiovisual Observatory,
Strasbourg, 2012 www.obs.coe.int/press/individuapressreleases/2012/asset publisher/WZG5qzdbE32H/contentfilim-funding-in-
europetops-the-2-billion-euromark? 101 INSTANCE WZG5gzdbE®2H on fiscal incentives see Olsberg J. and Barnesmfact
analysis of fiscahcentive schemes supporting film and audiovisual production in EuEapepean Audiovisual Observatory, Strasbourg,
2014, www.obs.coe.int/pr-fiscatincentivesreport.

On audiovisuamedia services see Nikoltchev S. (Bdyjsdiction over Broadcasters in Eureg@eport on a Rounthble Discussion &
Selection of Background Materials European Audiovisual Observatory, Strasbourg, 2002,
www.obs.coe.int/documents/205595/2284366/LA_ COMPETENCE EN.pdf/05€8a0a160-abbecc63725a87cc9 Nikoltchev S. (Ed.),
Audiovisual Media Services without Frontieisnplementing theRules IRIS special, European Audiovisual Observatory, Strasbourg, 2006,
www.obs.coe.int/web/obsportal/shop/legal-/asset_publisher/L8rv/content/irisspecial20062? 101 INSTANCE_L8rvNikoltchev  S.
(Ed.),Broadcasters' obligations to invest in cinematographic productRiSSpecial European Audiovisual Observatory, Strasbourg, 2006,
www.obs.coe.int/en/shoplirisspecialfasset publisher/AOcy/content/irispecial20061? 101 INSTANCE AQOcWikoltchev S. (Ed.),
Editorial ResponsibilityRISSpe@l, European Audiovisual Observatory, Strasbourg, 2008y.0bs.coe.int/web/obsportal/shop/legal-
[asset publisher/L8ricontent/iris-speciai20081? 101 INSTANCE L8Nikoltchev S. (Ed.)ideo on Demand and the Promotion of
European works IRIS Special European Audiovisual Observatory, Strasbourg, 20%4yw.obs.coe.int/en/shopl/irisspeciai/
/asset_publisher/AQOcy/content/irispeciai2014? 101 INSTANCE AGoyd Grece C., Lange A., and Valaisif®e role of providers of
VoD services and distriban platforms in the financing of film and audiovisual productioBection 1V in Grece C., Lange A., Schneeberger
A. and Valais SThe development of the European market fordemand audiovisual services, European Audiovisual Obseryvatory
Strasbourg, 2014, p. 243 $dtp://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc id=9273

On copyright see Hugenholtz P.BSatCab Revisited: The PaRtesent and Future of the Satellite and Cable DiregtimeNikoltchev S.
(ed.) Convergence, Copyrights and Transfrontier TelevidiRISplus 20098, European Audiovisual Observatory, Strasbourg, 2009,
www.obs.coe.int/documents/205595/264587/IRIS+plus+2009en5LAQaibito R.GEU- Regulation of market power in a converged and
connected audiovisual media sector at EU lguelNikoltchev S. (ed.Lonverged Markets Converged Power? Regulation and Case, Law
IRIS  Special, European  Audiovisual Observatory, Strasbourg, 204w.obs.coe.inbweb/obs-portal/shop/legal-
[asset publisher/L8rv/content/irispeciai2013? 101 INSTANCE | &abrera Blazquez FAn Introduction to Music Rights for Film and
Television Production IRIS plus 2063, European Audiovisual Observatory, 2009,
www.obs.coe.int/documents/205595/264587/IRIS+plus+2009en3LA.pdf
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After setting the scene with background information on the European audiovisual sector
(chapter 1), this IRIBus looksinto the international and European (chapter 2) and national legal
framework (chapter 3)before exploring the initiatives from the industry (chapter Buropean and
national casdaw (chapter 5) and the state of play as to future revision processes (chapter 6).

StrasbourgSeptember2015

Maja Cappello

IRIS Coordinator

Head of the Department for Legal Information
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1. Setting the scene

1.1. The EU audiovisual sector in 2013

1.1.1 Overview

Theoverall value of the EU audiovisual mafkexperienced a slight decline €1.4% in 2013 to EUR
132.7 billion, after already having stagnated in 2012 (0%). The stagnation and slight decrease of
revenues generated by the audiovisual sector, on a-paropan level, is caused by multiple
factors® In parallel, a disruption of the European audiovisual landstapey be on its wayas a

result of the increased competition between traditional European audiovisual players and new,
often internationa)’ entrantsinto the European audiovisualarket.

1.1.1.1 New players, increased competition and new viewing patterns

TKS SyidNIyOS 2F (KSaS yS¢g L} I &SNHhEC Bhd 06 BENBIRT (i
Ghe¢¢céo RAAGNRAOdzlAZ2Y 2 Fcorhpetioh fothe fttizntibn ofiife\aid®néel = A y O
(relevant for paid entertainment and the advertising market), as content (not only audiovisual
content, but entertainment options in general, ranging from music to games to social networks and
e-books) is moreabundant and easily accessible. Also, an incréaxféer of various connected

device$ multipliesthe screeng’ available to audiencedurther divertingl dzZRA Sy 0SaQ | 4GSy (A

* The value of the audiovisual market of the EU is defined by the European Audiovisual Observatory as the sum of 6 segments:
ONBIFROFAaGSNEQ ySiG NBJSydzSa oLzt AO0 o6NBFROIFIaAGSNE FyR NNRiM2aZ | ROSI
private radios), consumer expenses for audiovisual media distribution services (cable, satellite, IPTV, DTT), cinema affcss box

revenues of physical video (DVD retail and rentakr&judisc retail and rental), Videm-Demand online revenues anduenues of video

games (offline and online, excluding mobile games and applicationsth&é&eearbook 2014f the European Audiovisual Observatory,
www.obscoe.int/en/shop/yearbook#/asset publisher/ip2J/content/yearboeR014

® Lower ad spend by advertisers due to weak economic conditions and the shift of TV advertising budgets towards the Imternet an
therefore, decreasing advertising revenues of comri@rbroadcasters, stagnation of licence fees and commercial income for public
broadcasters, falling beaffice revenues for cinema theatres as admissions decline, rapidly declining revenues for physical video due to
the digitisation of content and increadeompetition by digital video formats.

® 1t should be noted that huge differences exist in the EU in broadband equipment, connected devices equipment and usagebdbyhe

the population. Western Europe is hardly comparable to Central and Eastern Bortipese equipment figures. Also, differences exist
between North and South Europe. Therefore, the explanations and views given in this section are rather general and lapphote t

digitally advanced economies in Europe, such as the United KingdemiNdhdic countries, the Netherlands, Belgium, France and
DSNXIFyed {SS F2NJ Y2NB Ay TFT2NN¥IOGAZ2YY &2, K& BusieSs REViedAFabruary 132y 2 Y& A &
https://hbr.org/2015/02/where-the-digitakeconomyis-movingthe-fastest

" Apple, Google, Netflix, Facebook, Amazon, Microsoft, Sony, Rakuten and Yahoo for example.

8 {88 D2f RKI6SNJ aoZ a¢KS I G4 S yFirst 2Mbnday U Y2 YNumber y4R 7 I\§6IS 1998,S G ¢ =
http://firstmonday.org/article/view/519/440

° Mobile devices such as smartphones and tablets, Smart TWmysboxes, HDMI dongles, media players, game consoles.



http://www.obs.coe.int/en/shop/yearbook/-/asset_publisher/ip2J/content/yearbook-2014
https://hbr.org/2015/02/where-the-digital-economy-is-moving-the-fastest
http://firstmonday.org/article/view/519/440
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newmultida ONBSY SY@ANRYYSYyid ! dzZRASY OS &2 # NB dKENBSTF 2 NG
a limited amount of content/entertainment and audiovisual players are in competition with new

entrants to attract and captivate the attention of their audiences. This shift in paradigm in the
audiovisual market from a closed angigulated media environmentvhere content was undethe

control of right-holders, to an open oneli K | diffi@ult to regulate poses challenges to traditional

players, who have to adapt to this ongoing transformation in order to secure their market mssitio

and, often, their survival.

The increased competition for eyeballs and audiences dlasled to stress on the prices
commercial broadcasters can demand from advertisers and on prices distributors of paid
entertainment (physical video, pay TV) can dechdrom audiences. As Internet advertising is
cheaper than traditional TV advertising (but aiming at reaching the same level), prices for advertising
spots in linear broadcasting@beingincreasingly compared to the prices practiced on the Internet.
Paidentertainment in the traditional audiovisual ecosystem on the other hand is more expensive
than paid entertainment irdigital formats, whetherwe are comparingsubscription cost$or SVoD
services to traditional payV or prices for digital formats, retaihd rentto physical formats (DVD
and Bluray). This price gap between digital and traditional formats adds to the intensification of
competition betweenthe incumbents of the audiovisual market and new entrants, which could
adversely impact bottom lines.

1.1.12. New areas of gpwth with potential new revenue streams for rightiolders

However, not all segments of the European audiovisual maskeundergdng the same changes
and new areas of growtlare appeaing, enabled by the digiation of content,the widespread
availability of broadband (fixed anthcreasingly mobile) andthe changing content consumption
patterns of audiences. Ondemand audiovisual servicesvhich allow for content consumption
according tothe I dzZRA Sy OSQa 24y I 3 PyoRd anytimetanyivhebe, adydgvige)zY
open new revenue streams for creators, producers and #igitiers as traditional ones stagnate or
decline. Traditional European audiovisual playare trying to adapt by launching edemand
services in reaction tdhe entrance of new tech players into their respective home markets,
intensifying competition for the attention of audiences.

1.1.1.3. Different dynamicsf growth amongthe different segments of the industry

Taken individually, the 6 different segmeftsomposing the European audiovisual market show
different dynamics. Traditional audiovisual markets, mainly broadcast television-ttygaar
decline of-1% in 2013 to EUR 71.6 billion), cinema exhibitidr8% to EUR 6.3 billion) and physical
video digribution (-11.3% to EUR 5.9 billion) have entered a phase of stagnation and decline.
Audiovisual distribution services (cable, satellite, DTT and IRT\) grew by 2.7% in 2013 to EUR
36.3 hillion, resist the overall tendency of stagnation of the Eeappaudiovisual market, mainly
driven by the growth of InterneProtocol Television subscriptions (IP;Wi}h a growth of +12.3% to

YLy CNIyOS F2N) SEFYLXSsS 2y F@OSNI3IS | K2dzaSK2f R KIFER cop aONBSya
www.mediametrie.fr/internet/communiques/telecharger.php?f=5d616dd38211ebb5d6ec52986674b6e4
Y NRFROFAGSENRQ ySiG NBOSydzSas O2yadzySNI SELISY ofice, pRygicelvitledZRAT2MIR & dzl € RA

revenues and video gamesorFmore information, please refer to the Yearbook 2014 of the European Audiovisual Observatory
www.obs.coe.int/en/shop/yearbook/asset publisher/ip2J/coent/yearbook2014
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EUR 4.5 billion. Other distribution services experienced a rather modest growth, with consumer
expenses for cable growing lonly 0.6% in 2013 to EUR 12.8 billion, those for satellite subscriptions
growing at a rate of 2% to EUR 17.2 billion and consumer expenses f0Tgaby 1.7% to EUR 1.7
billion. As these distribution services (with the exception of DTT and to somet esettetlite) allow

for Internet access, their resilience towards the downward trend of the other segments should be
seen in this light.

Tablel - Size of the audiovisual market of the European Uni@®18¢ an overview

EUR million

2009 2010 2011 2012 2013 2013/12 Sources
Broadcasters net revenues 69 594 72 622 74 158 72 284 71 596 -1,0% OBS
Public broadcasters (incl. 0
radio) 33474 33851 33724 32 664 32547 -0.4% OBS
Advertising TV 19613 21163 21713 21151 20 656 -2,3% OBS
Thematic channels (est.) 9341 10047 10996 10733 10 835 0,9% OBS
Home shopping channels 2 453 2610 2719 2792 2813 0,8% OBS
Local TV (est.) 1326 1395 1350 1278 1138 -10,9% OBS
Private radio (est.) 3388 3556 3 656 3665 3607 -1,6% OBS
Consumers expenses for
AVMS distribution services 27 950 31417 33 362 35 427 36 374 2, 7% OBS
(incl. taxesy?
Cable 11 212 11 844 12 201 12 790 12 869 0,6% IHS
Satellite 13874 15689 16336 16 913 17 255 2,0% IHS
IPTV 1785 2375 3222 4029 4525 12,3% IHS
DTT 1080 1509 1602 1694 1724 1,7% IHS
Cinema gross benffice 6 087 6 373 6 445 6570 6 285 -4,3% OBS
Physical video (incl. taxes) 8 359 8 037 7 405 6 758 5991 -11,3% OBS
DVD retaif® 6 691 6180 5512 4 868 4215 -13,4% IHS
DVD rentaf? 1154 1024 876 722 563 -22,0% IHS
Bluray disc retaif? 499 807 980 1118 1170 4,6% HS
Bluray disc rentaf’ 14 27 38 49 44 -10,0% IHS
VDl G R e 248 462 648 1045 1526 46,1% OBS
taxes)
Online on demand TV 39.4%
revenues 189 345 462 673 938 IHS
Online on demand film 58.0%
revenues 59 117 186 372 588 IHS
el G I, 10642 11146 11264 11141 10 936 -1,8% IHS

excluding mobile and Apps)

122881 130057 133281 133223 132 708
Growth 5,8% 2,5% 0,0% -0,4%
(1) Includes TV subscription, PPV and TV VoD revenues.
(2) Data related to 16 countries.

Source; European Audiovisual Observatory, Yearbook 2014.
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1.1.2. A structural change underway

1.1.2.1.More competition from global players

As can be seen from the market and growth figures, the audiovisual sector has entered a phase of
change,passing from a state of relative equilibrium, where revenue streams were relatively stable
among the players on the markdb a state of uncertaintywhere business models are redefined as

new players arrive on the market and technology dissipe traditional rules of the play. The trend

isi26l NRa ah¢¢é @HicRGaurs Réhipiayeds witving Bgled technical knew

K2¢ YR O2yadzyYSNJI Ayairdakia o60GKAYy]l a.A3 REGFED (2

The shift in paradigm is underlined biye relatively rapid adoption of SVoD services in
digitaly mature EU countries, with OTT video gaining more market importance and traditional
players being confrontedith aggressive competitors, often narational and tech players.

Global revenues of OWideo will pass from USD 20.7 billion in 2014 to USD 51.1 billion in
2020, more than doublingn the considered time period. Global OTT SVoD revenues are expected
(estimates by Digital TV Resedfgho grow from USD 7.5 billion in 2014 to USD 21.6 biitic2020,
making SVoD services the largest source of revenue for OTT video, with adwirtesiicgd OTT
video a close secondsestimated video revenues grow from USD 9.3 billion in 2014 to USD 20.9
billion in 2020"

1.12.2.6 / 2y (58 Wi Evoluion of licensing dealin TV shows

An analysis released in October 2014 by RBC Capital Mathkassestimated that the three main US
SVoD services (Netflix, Amazon and Hulu) will spend USD 6.8 hbillion on content produced by the
main US studios in 2015, arcrease of 30% over the content spend of USD 5.2 billion projected for
2014. The analysis also forecasts that content spend will increase in the next few years at double
digit rates as SVoD services bid against one other to secure the most attractitenton SVoD
syndication deals. The increase in content spend is also driven by the international expansion of
SVoD players, who need to secure rights for new markets.

As Netflix and others will be present on several international markets, it can be exipect
that these companies will make mutgrritory licensing deals with rigktolders. Netflix has made
such a deal with CBS Studios International and Showfiftie payTV channel of CBS) for TV shows.
Another example is the acquisition of worldwide exalasrights by Netflix through Warner Bros TV
Worldwide Distribution for the TV sho@othant’ after its first season. The international expansion

“ NRBIRoFYR¢+* bSpas ahe¢ce ¢+ FyR @GARS2 NB@SydzSa (2 NROISG (2 bpwm o0Af
www.broadbandtvnews.com/2015/06/15/ottv-and-videorevenuesto-rocketto-51-billion/.

3 Electronic selthrough services are estimate to grow from USD 2.6 billion in 2014 to USD 5.6 billion in 2020 and rental VoD services from
USD 1.3 billion in 2014 to USD 2.8 billion in 2020.

“Seetheai AOf S a/2yiSyid La YAy3Iés o0& .Aff DIGSa omMkokdclLE
http://web.archive.org/web/20010126005200/http://www.microsoft.com/billgates/columns/1996essay/essay960103.asp

15 Seehttp://variety .com/2014/digital/news/svoesyndicationto-pump-6-8-billion-into-studiosin-20151201337738/
16

See http://varie ty.com/2014/digital/news/netflixpactswith-showtime-and-cbsstudiosintl-to-feed-new-europearnmarkets
1201328386/

17 Seehttp:/Ivariety.com/2014/digital/news/foxsgothamgoesto-netflix-after-first-season1 201296494/
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of SVoD services will increase the acquisition of rteutitory licences by the services. It can be
expected that these deals will be on the first paY window and that they will be exclusive.

The liensing deals, on the first payV window mostly for exclusive rights, have also had the
effect of raising the acquisition price of TV shows per episode. The RBC Capital Markets report
provides interesting figures on the acquisition price per episode fpufas and premium TV shows
commissionedor acquired by US SVoD services. It should also be noted déiah though the
increased competition for TV shows has raised prices, this is not the only reason. The costs of
producing TV shows have riseansideraby A y NB OSy (i & S3ame&iol Thmrewddpingl . h Qa
the list of the most expensive TV shows with a cost of U8n#lion per episodeMad Mencosting
USD 2.5 million per episo@ad The Big Bang TheoySD 2 million. The increase in acquisition costs
therefore not only comes froranincreased competition for premium content among SVoD seryices
but also fromthe higher production costs of TV shows in general. The question of the access of
smaller or national SVoD services to premium content from stutkosains open as the cost
associated with the acquisition of these shows is almost certainly prohibitiva farge number
smaller SVoD playéfghat operate only in a limited territory. Also, the mutgrritory and exclusive
deals made by the major SMoservices with US and international studios w#él facto exclude
smaller players from access to this premium content.

1.1.23.¢ KS dzaS 2 ¥ gldbalpladerRlI G ¢ o8&

l'Y20KSNJ AaKATO Ay O2yiaSyd | Oljdza aA (A BYD seivibds inS3e& A ;
order to identify which shows and movies will interest their subscribers (and therefore make them

stay loyal in the future). While at the launch of SVoD services bulk library deals were the norm, the

dzaS 2F aoA3I RI G FidgnesslofaSVoDBéhdeesSdRacqiiife Sonteénh i ulk deals, as

they prefer to focus on content identified as appealing to their subscribers. The fact that the three
YEAY {25 &ASNWAOSa oO0AR F3AFAyad SIFEOK 20KeSNJ 2y A
Gothamand Blacklistas examples) has counterbalanced the impact of the reduced acquisition of

bulk library rights.

G. A3 RIGFEE A& Ffaz2z dzaSRT a FfNBIFIRe LRAYGSR
SVoD services. Netflix, Amazon and Hulu &kshin original content. Even if the investment in
original content is still far below the cost of content acquisition through syndication deals (Netflix,
for example, spends only 10% of its budget on original programming, an estimated USD 400 million a
year), original content is becoming yet another differentiation factor for SVoD services. The buzz
created around the releases éfouse of Cardand Orange is the new Blatk b S i F &kownQ& 6 S & i
original shows, has certainly attracted new subscribers.

Analysing data in order to acquire and commission content is certainly a major shift away
from the traditional pilot model used in television for years. However, as international SVoD services
are entering new marketsi KS Yy SSR T2 NJ ay teninmetigried. The isSue yith&/iigi A a 2
enough local content is raisebpeciallyin countries like France and Germametflix commissioned
its first original production in FrenciMarseille!® which will be available internationally to all its
subscribers. Ariber important fact is that a countnspecific original production can be made
available to the entire subscriber base, thus ensuring that produchiog acquisition costs are

'8 Netflix outspend the BBC, ProSiebenSat.1 Group, Discovery, HBO on content in 2014 and even Sky, if sports rights are excluded
19 Seenttp://variety.com/2014/film/news/netflix-unveilsmarseillefirst-french-dramacommissionl 201292688/
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amortised on a broad basis. A larger subscriber base allows for more investraeetsin local
content, a strategy that most national and smaller SVoD services cannot pgritie doubtful
whether national European SVoD playeo$ten operating in one countgywill in the futurebe able
to matchthe subscriber bases of giansuchasNetflix and Amazon.

1.1.2.4.Ashift in content produdion strategy

A major shift in content producing strategy waes/ealed withthe announcement by Netflix that it
would also invest in original movies, particular asequel toCrouching Tigetlidden Dragorwith
the Weinstein Compari§and four movies produced by Adam Sangiemwhich he will also star. The
announcement was roundly criticised by US theatre exhibftovgho fear for their revenue stream
and one could expect ansilar reaction fran European theatre operators.

As of 30 September 2014, Netflix had overall content streaming obligations of USD 8.9
billion, representing growth by USD 1.6 billion compared to 31 December 2013, when the
correspondingfigure was USD 7.3 bhillion. For theemtational segment, streaming content costs
increased by USD 66.4 million in Q3 2014, mainly driven by the international expansion into
European markets and the costs associated with securing content for these new mavkattser
important factorwashighmarketing expenses at the launch.

The recent announcement by legacy players #B@d CB3 that they would provide a
standalone OTT service for their channels (and content) has further increased the competiveness of
the SVoD markets in the acquisition fexclusive rights to content. HBO, already present in the
European market (Nordics and CEE),andre importantly the owner of premium content (TV
shows likeGame of Thronesthe most pirated show ev§f could change the SVoD landscape
dramatically by lanching a trend which other payV channels could follow (unbundling their
channel offering from the typical cable bundle in the USA through an OT T-atama service). Up to
now, the only true stanéilone SVoD service operated by HBO has been HBO Netdirgas in
Central Eastern European countries HBO Go is part of the subscription to #1&/pelyannel HBO.
However, with the announcement of a staatbne OTT service in the USis might change sooner
than most industry analysts expected.

The announcemnt made by the two US palV channels, the quest for premium content in
the first payTV window by SVoD services and the fact that EuropeanTWagpperators are
increasingly also launching OTT SVoD services will lead to a situation of increased conipetitio
premium content under exclusive licensing deals, which might lead to the fragmentation of the
offering®® of premium content. Subscribers wishing to watch multiple premium TV shows (and other
content) produced and licensed by different rigidlders wil not be able to find all of them in one
place or one SVoD service. As even early adopters rarely subscribe to more than two SVo[F%ervices

2 geehttp://blogs.wsj.com/digits/2014/09/30/netflixscoupthe-next-crouchingtiger/?mod=ST1
2 seewww. hollywoodreporter.com/news/regatinemarkslanrimaxweinstein736692

2 geehttps://variety.com/2014/tv/news/hboto-launchoverthe-top-servicein-u-s-next-year1201330592/

% Seehttp://recode.net/2014/10/16/now-cbsis-sellingweb-subscriptionsto-its-showstoo!/ .

% seewww.forbes.com/sites/emmawoollacott/2014/06/17/gamef-thronesfinale-setsnew-piracy-record)/.
% Seewww.wired.com/2014/10/chshbo-unbundling/and
www.salon.com/2014/10/20/theyre going to_start destroying each other why tvs new golden age is daomed/

% According to Gartner, early adopters spend USD 15 in the USA and USD 17 in Germany on SVoD services.
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the battle for subscribers will intensify andith it, the battle for exclusive content. The implications
of thisintensified competition could be drastic for smaller European players.

1.1.2.5.A fierce competitionfield for television broadcasters

The conclusion that can be drawn from these projecti@mthat traditional audiovisual players will
have to defend their revenue streams as skare challenged by new entrants.

Commercial television broadcasters will have to endure competition from online advertising
financed video and websiteso which brand and advertisers continue to allocate advertising
budgets. The advertising pie allocated to broadcast television is stagnating or even shrinking on most
European marketsvhereas advertising budgets steered towards the Internet (and increasingly the
mobilS LYy GdSNYySaGdo (1SSLI N AaAy3asd ¢KS 3IAlyda 2F | ROSNI
and FacebooK with respectively 1.4 billion and 1.3 billion monthly active usarsjvalledby any
other advertising financed media sitemnd with numbeis of users/watchers a national broadcaster
can only dream of. Coexisting among these two giants is a challenge for each video site which relies
mainly on advertising revenues, as ad technology (permitting user targeting, the exploitation and
dza S 2 F dctosdsdevick kracking and mobile location advertising) improves and these two
players are at the forefrondf innovation in ad technologies. With Internet advertising almost at the
level of TV advertising in Europe in 2014 and ri¢iid..6% compared toQA3 to EUR 30.7 billion,
according to IAB Eurojpecommercial broadcasters have to adapt to this new setting.

Paid entertainment, whether cinema or physical video distribution is also challenged by
digital forms of paid entertainment electronic selthrough (EST) challenging the retail of physical
media and to a lesser extent cinema theatreggnsactional video olemand challenging the rental
2T K2YS OARS2a® ¢KS dzyRA&LIzISR OKI YLIAZ2YI Ay (KS
example a shre of over 80% of the British digital retail maRdthe second market player being,
the now sold EST service of Tesco, Blinkbox, with only 11% of market volume in 201BY. Pay
seems, for now, tde resistinghe confrontation with more affordable SVai@rvicesvell. Deloitte®
claims that in 2015 SVoD services will only represent 3% of the global pay TV @¥etservices
are expected to generate globally GPB 5 billion, whereasTpayill generate GBP 168 billion in
2015.

The audiovisual markets &U member states are changing. Still, online audiovisual services,
representing the future for content distribution, are not generating the same level of revenues as
traditional players. However, as tech players benefit from network effects and econofrseale in
the distribution of audiovisual content on their respective marketsl are in a position to collect
data on their users (of major importance for ad targeting, perssatdin of content, commissioning
and buying of new content), the risk of hag a few players dominate the new audiovisual
landscape is high. Apple (paid entertainment), Facebook (advertising), Google (advediging)

7 wSdzi SNA = acl 0So0221 JLAYAYy3d @ARBEzy R I RAY NBdle i S aKRgaés H H
www.reuters.com/article/2015/06/22/advertisindacebookgoogleidUSL8N0Z80XU20150622
B, 9dz2NRLISS aL! . 9dzNE LIS, wwiR.Biteurapseyi/sedtdmhidipapersiiabeuropeddaxdeinch@ark2014

resul
# British Video Associatioviearbook 2014.

¥ 5AIAGL T ¢z 9dzNB LIS a{zx25 G2 602 dzy F2NJ 2dzad o, 2F LI &
www.digitaltveurope.net304042/svodto-accountfor-just-3-of-pay-tv-marketclaimsdeloitte.
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Netflix (subscription video) are already dominating their respective markets. European players will
need to findsuccessful strategies in order éxist in the online landscape.

1.1.2.6.Where does traditional TV stand in this nascemansformation proces8

The transformation is underway, but still, in absolute values, at a starting piiet.gap between

the reverues and consumer expensed traditional audiovisual markets (payv, commercial
broadcasting, and physical distribution of audiovisual works)amligital audiovisual markets is still

large the traditional markets dwarf the online ones. OTT SVoD s=generated EUR 520 million in

2013 in consumer spenavhen thematic channels generated EUR 10.8 billion in revenues. Online
video advertising generated EUR 1.03 billion in 2013 according toviAd television advertising
generated revenues of EUR 2@i8ion (but Internet advertising, as a whole, already generated EUR
23.7 billion in 2013). OTT VoD revenues (SVoD included) amounted to EUR 1.5 billion in 2013,
compared to revenues of physical video of EUR 6 billion. But when growth rates are compared, t
traditional sectorsbegin topale. TV advertising fell b2.3% in 2013whereas Internet advertising

rose by 11.9% and online video advertising rose by 45.1% (mobile Internet advertising even rose by
259% compared to 2012). The same is true for phisiceo (11.3%) and online VoD revenues
(+46.1%)The revenues offtematic channels increased by only +0.9% compared to,20€reas

SVoD services increased by 147.5% compared to 2012. The market dynamics are clearing steering
revenues towards the onlinendscape.

TV is still the main medium in Europe in 2014, according to a study released by the European
Commissiorentittedd { G YR NR 9 dzNPoF NBYSGSNI yuVé @aSRAEF 28BSHK
panel representing the 2&ember states of the EU watchéslevision at least once a week on a
traditional TV set, whereas only 20% of the same panel claims to watch television on the Internet.
When looking closer at age groups, fundamental differences appsaconsumption habits vary
strongly with age. OnlyZP6 of the 15 to 24earolds claimto watch traditional television at least
once per week, whereas 40% of the same age gmafch TV on the InterneBy contrast93%of
0 KS L#ldgsBdg@gioupthat of 55 yeas and over, watches traditional T\4t least once a week
and only 8% of the same age group claim to do so on the Internet. As the EU population ages,
O2yadzYLIiA2y KFroAGa 2F ¢+ O2yGSyid oAttt NBFESOG 0
have grown up with ordlemand services, wilermanently alter the way TV and audiovisual content
is consumed: from a linear broadcast to-demand viewing on the audiences own schedule and
screen of choice.

On a global basis, traditional TV viewimgs on the decline in 2014 in media consumption,
as found by ZenithOptimedia. SG6SSy Hnamn FYR Hamn ¢+Q&8 akKIlNB 2-
NHOmE: G2 oTdd:® LG ATt AKNAY] TFdzNIKSNI , &2 on dT1i7
catchrup TV and TV services online and SVoD services atakaot into account, the effect of the
shift towards online consumption is not reflected in the decrease. According to Zenith, the Internet
Ad GKS aSO2yR YSRAdzY 62NIRGARS F2NJ YSRAI O2yad
consumption from 485 mirnes a day in 2014 to 492 minutes a day in 2015 will be driven by the
Internet, while usageof the medium will increase by 11.8% this year.

%1 Seehttp://ec.europa.eu/public_opinion/archives/eb/eb82/eb82 media_fr.pdf

EAAAGFE ¢M) BAZANRRBET a¢+ GASHAYI 2y KSwRSiGEIVeirSpe.nefvSAlliradiional + 9 dzNB LIS ¢
tv-viewingon-the-decline
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This does not mean that Europeansthe world population are watching less TV content
but that TV content will be atched on other services or devices. The content is not changing that
much (except for newer forms of web series and interactivity), it is the distribution (Internet) and
consumption (multdevice and multscreen) of TV content that has changed and wilthier
change. As equipment in connect devices and broadband penetration rises among EU population,
this shift in consumption will continue, putting players that have not adapted to this evolution at
risk. Tech playersyho are already dominating the spaead find themselves in a unique position to
act as a platform betweernght-holders and creators of audiovisual content tire one side and the
audience on the other side, are set to benefit from this change.

1.1.2.7.Which perspectives for the future?

The future holds further innovations in technologies (e.g. cloud for audiovisual content distribution,
ad tech innovations for programmatic advertising, improved camgce tracking) and new forms of
content consumption that will pose challenges to awdsoial companies in Europe and worldwide.

As the shift of content consumptiomovestowards the Internet, the traditional TSet (i.e. linear
broadcasting) loses its importance in the media consumption patterns of audiences. The new
audience landscape is a fragmented one, where almost eachaasdes with him a little screen
(smart phone or tablet) allowing for content consumptionlisaown schedule.

The European audiovisual landscape has seen the entry of new players coming from the
technology sector for wich, in the most cases, audiovisual distribution or production isanocbre
business. They have the technological kAwaw to improve user experiences with their services
and the reach necessary to profit from economies of scale, thus giving them a competitive
advantage over traditional players who have still to adapt to these new settings. The audiovisual
landscape is changirand market powers are being redistributetut fundamentally the audience
still desires quality content and entertainment. Players who will deliver quality content, taking
advantage of the distribution enabled by the Internet, aidhe same time know how tattract the
attention of the fragmented audiences will continue ttarive in the future. Resisting the inevitable
change in media distribution and consumption habits in order to secure still existing revenue
streams will be detrimental in this new comp@te landscapeas the digital economy will transform
once for all how content is distributed and consumed, in Europe and elsewhere.
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1.2. The role of territoriality in film financing

Territoriality and the country of origiprinciple have been at thebasis of the financing of the
audiovisual film industf{j in Europe. However, as previously explained, the audiovisual sector is
currently undergoing important transformatierdue to digital technology and convergence, which
modify the way audiovisual woskare produced, distributed and exploited. This section will present
the traditional film sector value chain and highlight the role played by territorial licensing and
exclusivity in the financing of films through the gales of rightsasillustrated bycase studies. It

will then examine how thecountry of origin principleintervenes in the ihancing of EU film
production and identify how the new ecosystem will affect the current balaasewvell ag&conomic
transfers between the different players of tlaidiovisual chain.

1.2.1. The role of copyright in the territorial exploitation of films

Films are risky investments, which involve very high fixed costs and unit productionasogtsll as
important marketing costs. They require the intervention of numerous plag&different sizes and
expertise along the value chatfiwho interact and coordinate in various ways towards the final
release of the film on the screens. The wholegass of creation of a film can last up to several years
and the final demand for each film is mostly uncertain. Although each film can be considered as a
prototype® and has its own business model, these characteristics have a direct impact on the film
financing structureas it is often difficult for producers to obtain financing at the very early stages of
development. The territorial sale of rights and exclusivities g¢ayimportant role in the financing

and distribution of European films in this corte

1.2.1.1 The traditionalalue chainin the film sector

The following table describes the main stages of the traditioadie chairin the film sector® and
the financing structure associated to each stage of this process.

® This publicaton W F2 Odzd 2y GKS FAf{Y AYyRdzAGNES &4 20KSNJ a800G2NBR 2F (K
RAIAGHE ONBFGAGS AYyRdAdAGNRBET KFE@GS | RAFTFSNByid | O00Saa h2seefAy
Benghoz P-J, Salvador E., Simon & a2RSfa 2F L/ ¢ Lyy2@lGdAaz2ys a! Cc20dz&da 2y GKS

(2015),http:/fis.jrc.ec.europa.eu/pages/ISEURIPIDIS/documents/JRCI95536. pdf

% These include the creative team (screenwriters, directors, actors) and their business representatives (agents, manapesietse
entrepreneurs and company players (producers, distributors, sales agents, exhibitors), the finance players (fimahtigestors, banks,
subsidy bodies, broadcasters, distributors), the technical industries (production, distribution, archiving, storage amcties)a the
theatrical (exhibitors) and notheatrical delivery players (broadcasters, telecom players, heideo retailers and renters, internet
content service providers).

®Benghozi, PW® Y G D22 R 0 &i6CuliuNlEcdnanicSpediEbidddsSEuropean Perspectivie98a

¥/ KENESA WAGSNI 1 4420AFG8as 4902y 2Y¥YAQyYyHAYHig@EAXE oS WKIKGC SNNA KGR |

http://ec.europa.eu/internal_market/copyright/docs/studies/1403_studyl en.pdf
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Table2 - The traditionalalue chain in thélm sector

DEVELOPMENTip to several years)

Activities

Financing

Screenplay development, acquisition of rights to mater
search for creative team

Too risky fordans/ some development funding is availab
from public subsidy at national and EU leveré-financing
from distributors and commercial exploiters / ofte
conditioned on territorial exclusivity.

.

PREPRODUCTION / FINANCING AND-&REEfQup to a few months)

Activities

Financing

Final script, casting, crew hiring, sets constructif
transportation, preparation of shooting, budgeting, busing
planning, rights clearance, negotiation, etc., commer

issues.

This stage is the most complicated of the proceas
multiple stakeholders intervene to give their final agreeme
to the financing of the film. Possibilitf acquiing additional
financingin the form of loans

h'd

PRODUCTIONp

to 3 months appx.)

Activities

Financing

Production design and organisation.
generation of publicity material.

Shooting an(

wAhdla 2F RStFrea 6AGK RANB

supervisedy presales buyers.

¥

POSTPRODUCTIONM-12 weeks)

Activities

Financing

Editing film to match picture and soundntroduction
soundtrack, subtitles or special effects, generation
marketing and publicity material.

Possibility to consult prsales buyers.

b

INTERNATIONAL SALES AND LICENSING

Activities

Financing

International sale agents and producer market asal the
completed film at international film markets and festiva
and deliver it to those who have pifsought it.

Marketing and selling the unsold distribution rights liceng
to the completed film / receiving sales commission and sg
€Xpenses recoupnmes.

O

INTERNATIONAL DISTRIBUTION

Activities

Financing

Sales to distributors for each territory in the world (or f
only certain territories or for portion of them). Marketin|
and release of the film on a territorial basis

Financing package alreadgt upfor in the previous stages.

h'd

DISTRIBUTION (/EXHIBITION)

Activities

Financing

Delivery of the audiovisual work to the public according
windows of exploitation (cinema/theatre, Video/DVD/B
Ray (rental / sales) / VOD / pay¥ / free-to-air-TV) /
marketing and promotional investments

The money paid by the consumer for a cinema ticket, [
purchase or online download is subject to revenue sha
marketing cost deductions and commissipEs it pases
back to the financers angroduces.
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1.2.1.2 The mechanism of praales of rights

The World Intellectual Property Organisatig¢W/IPO)identified three major finance trends for
films:*" the subsidy finance model, where direct public finance (gralansor tax credit) is the

main source of fundind® the presale model, where the sale of distribution rights territorial
distributors forms the collateral for a production loan from a baakd the pure equity model,
where investors provide the fund8 In practice, distribution and finance are linked and most filns
budgets are the result of a combination of these three models. This section describes the role of
territoriality in the upfront financing offeature films through the mechanism of the psalesof

rights.

Film production and distribution argenerally two sides of the same business model. Thus,
at the development stage of a film it is a common practice for produgenssales agents or local
territorial distributorsc to pre-sale rights to major television broadcasters, distributors/publishers by
platform, language and/or territory as a way to obtain financing at a very early stage of the project.
The presale of rightanakes it possible toover high ugront production costs and often forsithe
collateral for a production loan from a bank. A combinatidrthese sales, plus private investment,
subsidies and gap financing from a bank often complete the financing package.

Under a territorial presales agreement, a dighutor in a particular territory agrees to pay
an advance against a negotiated royalty (or a flat price) upon completion and delivery of the film.
Presales are often associated with licensing on a terrdoyyterritory basis as financial advances
are seured against exclusive local distribution rights before the film enters into production. This
exclusivity provides the distributor with the possibility of recoupment on each investrivéhéen it
refers to the cross border distribution of films across tHd, Ehese investments are particularly
relevant as contrary to the US market, the EU mark&beterogeneousand highly fragmented as
a result ofdifferent languages, cultures and tastes of the pulgliand requiresthat distributors
adapt to different mtional specificities and put into place specific marketing and distribution efforts
on all platformsadvertising, subtitling and dubbing, etc.

According to producers and distributgfthe up-front investment of distributors and publishers
through presales and strategic alliances enables and stimulates the distribution of European films
across national boundaries, as it gives them the expertise on how to make films reach foreign
audiences, adapt their distribution strategies to each film and help thémulate. For other
experts* as presales are linked to the value which can be generdigdhe film on each release
window, the characteristics of this organisational principle may evolve in the future due to the
arrival of new stakeholders and new audsual delivery models in multiple territories, in particular
through ondemand platforms.

" WIPOsee above note.1

% statefilm funding systems are mainly based on a territorial approach, as they are directly related to box office revenues! colltdute
domestic market in movie theatres.

% Often as part of a tax advantaged programme, such as for example SOFICA in France.

““See e.g. position of organisations representing this sector at the Licences for Europe dialogue or the answers to therBultéition
on the Review of the EU Copyright Rules

http://ec.europa.eulinternal market/consultations/2013/copyrightiles/docs/contributions/consultatiomeport en.pdf

*! See Ranaivosom H., De Vinck S., Van Rompénaysis of the legal rules fexploitation windows and commercial practices in EU
Member States and of the importance of exploitation windows for new business pradfices Report, Study prepared for the European

Commission DG Communications Networks, Content & Technology by iMindsnd Smit,
http://ec.europa.eu/information_society/newsroom/cf/dae/document.cfm?doc_id=6354
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1.2.1.3.Case studies

According tothe Independent Film & Television Alliaffcsome interesting case studies on the
financing of recent European films illustrate the importance of-gakes and exclusive territorial
licensing in film financing strategies.

B The Cut

The example of the European filfihe Cutllustrates how distributiorinto multiple territories is key
in European film produce2 | LILINE I niddandifiBanéhdfamnbjtious projects. It requires the
active collaboration of national film distributors all over Europe.

The Cutby German film directoof Turkish origirFath Akintells a broader story about the
previouscentury as an era of violent dislocation, exile and loss. As explained in the IFTATéaport,
CutaO2YoAYSR (g2 OKI Sy Iased fink companieNBomnditiedr'td faA I NI
culturallymeaningfulgf SYIF ¢ ® hy GKS 2yS KIFIYyRXZ GKS FAfY (GNBI
known international stars, downgrading therefore its mainstream commercial appeal. On the other
hand, an epic tal®ef this kindrequires a significant budget (EUR 15.1 million)iginlg producers to
secure considerable working capital in order to finance creative development as an indispensable
pre-requisite for attracting production investment in the projezbver EUR 900.006 development
costs before starting production.

The fnancing was the result of an official -pooduction agreement between a German
company and a French film production and distribution company. As sitate funding was
accessible in both countries and amounted to around 46% of the total budget, wit@dheacil of
Europe film fund Eurimages contributing an additional 5%. In total, contributions made by the pre
selling of exclusive territorial rights drhe Cutincluding TV sales, allowed the production to cover
over 43% of the budget. More preciseljhe Cuthad distribution guarantees in a dozen European
countries before it was even completed.

Figure 1c dThe/ dzi €

The Cut (2013) Budget: €15.1 m

[Note: This financing diagram has been simplified to highlight key elements -
"pre-sales’ may also include some equity investment]

& Public Sector (film
funds, tax credits, etc)

43.3%

367% L presales (national

' distributors, TV

s broadcasters, etc)

Source: IFTA Case Studies on the financing of recent European films, p. 3

“LYRSLISYRSyl CAfY YR ¢St SORMAIZWON VT AT OSSO Syl (i aeSyeniRiblBEIAYS 4T A2fyY &isKSS Wd:
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B The Lobster

The Lobsterby film director Yorgos Lanthimos, is an ambitious scidiatien fantasy film selected
among 11 European films fdhe Official Selectiomat the 2015 Cannes Festival, where it was
awarded the Jury Prize. Its budget of EURMilRon was covered throulg a complex mix of national
and European public sector funding and the-padling of territorially exclusive rights to distributors
and TV channels in the European and global marketplace. In particular, according to IFTA report, 36%
of the final budget ofThe Lobstemwvas covered from such saleA further 20% came from the
international film distributor Sony Pictures Worldwide Acquisifiavhich put up a minimum
guarantee payment against the anticipated value of licensing distribution rights to national
distributors in the EU and the world at largén additional4% came from a contribution by French
pay-TV platform Canal+, against exclusive-p&yrights on its French servié¢anally,12% came from

a similar deal with UK fre®-air film channel Film4, ainst exclusive rights for the UK.

Figure X GThe[ 2 6 & U S NE

The Lobster (2015) Budget: €4.2 m

[Note: This financing diagram has been simplified to highlight key elements -
'pre-sales’ may also include some equity investment]

& Public sector (film funds,
tax credits, etc)

43.3%
56.7% i Presales (National
' distributors, TV
a8 broadcasters, etc)

Source: IFTA Case Studies on the financing of recent European films, p. 5

1.2.1.4.New business models emerging for film online distribution and financing?

Some new business models are emerging in the digital environmenatbaworth pointing out For
example, EuroVoD platforfisis a rigntk 2 f RSNEQ AYAGALFGAGBST HKSNB
distributors and sales agents work together in order to create neannbls of distribution of
audiovsual content and provide new financial resources for the production of European films.
Created in 2010, EuroVoD is a network of independent European -WgidBemand platforms
specialising in ashouse film&* and independent cinema, which adopted a collaborative
management model, where small and medium enterprises pool resources and exchangédwmow

to increase the transnational circulation of European films. EuroVoD offers a consolidated catalogue
representing 18000 titlesnling, from the most recent hits of independent cinema to patrimonial

* See EuroVowww.eurovod.org
“ Univers Cine (France), Univers Ciné (Belgium), Flimmit (Austria), filmin (Spain), Volta (Ireland), leKino.ch (Switzeitzemiy. bg
(Bulgaria), disffy (UK).

22

Y



TERRITORIALITY AND ITS IMPACT ON THE FINDRNGURBOVISUAL WORKS -~ [ D) -

works, which addresses niche mark@t Europe and also represents an interesting offer for global
players and OverheTop platforms.

¢ KS 9dzNB+25 LJX I GF2N)Aa ornalNdritodek, s(ifieg MidSdesignedl i (1 K S A
accordance with the expectatisrand needs of their respective audiences. In terms of financing of
European production, according to EuroVoD sources, Minimum Guarantees are dheguactice
for sales and prsdes and, in some cases, the platforms buy exclusive VoD rights for 10 years or
more (eg. Cosmopolisby David Cronenberg EUR 150.000 othe finished film 1 month before
Canne 2012 orAu bout du conte / Under the RainbapEUR 200.000 on screenplay acst).

Although tese models may open new horizons for the film indusitrys still unknown to what
extentthey will be able to play significantrole inthe financing of filmsn the future.

1.2.2. The country of origin principle and film financingtime EU

1.2.2.1.0verview

The EU rules for the provision of audiovisual media services across Europe are basedamtéipe

of territorial jurisdiction or the country of origin principle which was aimed at mitigating
territoriality issues and facilitating the emergence of a single market for television servicss.
establishes that audiovisual media services are allowed to provide their services across Europe while
only respecting theules of the country where they are established. These rules include issues such
as the promotion of European works, commercial communicatemms the protection of minors or
product placement. As far as the promotion of European works is concerned, lasiademust
reserve a majority proportion of their transmission tinfier European works and at least 10% of
their transmission time or at least 10% of their programming budget for European works created by
producers who are independent of broadcastétsShce 2007, ordemand audiovisual media
services shall also participata the promotion of European production, either through financial
contributions to the sectd® support funds or by ensuring a share and/or prominence of European
works in catalogues gfrogrammes.

AsEU law leaves the choicd how to promote European workso national law audiovisual
players are subject to more or less stringent rules depending on their country of establishment. The
AYGSNLINBGEFGAZ2Y 2F &S a tioh of tha Re&dDRae, o the odgin dfedtoridly (1 K S
decisions, on the location of a significant part of the workforce involved in the pursuit of the
audiovisual media service activity and/or the use of satellite capacity. Whereas this interpretation
refleds the place of main activities in the case of most broadcasters, for online operators it may
become a purely technical factor of the location of the server chosen for fiscal reasons and not
connected to the location of the economic activity.

1.2.2.2.Sone figures

At national level, member states are free to lay down more detailed or stricter rules with regard to
the broadcasters, distributors and VoD providers under their jurisdicfiddased on this, various

“*Formore details, see paragraph 2.2.2.1 of this publication.
“®See also paragraph 3.2 of this publication.
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member states have established regulatory iostents in order to encourage or even require
contributions from providers of odemand audiovisual services and/or of operators of distribution
platforms (e.g. Belgium). Financial obligations are often accompanied by other measures, such as the
obligationto guarantee proportions of European works in catalogues ofiemand audiovisual
platforms (e.g. Spain or Portugal) or promotion tools (e.g. the French Community of Belgium).
National rulescan alsocombine all these measures and thus translatéo sophsticated
mechanisms for the promotion of European production (e.g. Fratice)

The followingtable illustrates the diversity oschemesfor direct production investment
availablein EU member states

Table3 ¢ Registered randatory contributions of AVM$oviders and distributors

EUR million
Year of . . Contribution to | Direct investment in
Categories of contributors . Total
reference fund production
BE _ "
(CFR) 2012 Distributors of AVMS (*) 1.8 2.3 4.2
DE 2013 Vldep distributors and VoD 17.4 na 174
providers
ES 2011 PayTV distributors (*) n.a. 61.2 61.2
FR 2011 Ondemand AVMS n.a. 16.1 16.1
FR 2014 Television service distributors n.a. n.a. n.a.
HR 2014 Distributors of AVMS (*) 0.5 n.a. 0.5
PL 2013 Cable TV operators 5.6 n.a. 5.4
PL 2013 Digital TV operators 12.4 n.a. 12.4

(*) Some of them being also providers of AVMS

SourceEuropean Audiovisual Observatory

1.2.3. Which perspectives for the financing of European films in the new
ecosystem?

1.2.3.1. New threatdor the financing structure of the film sector

According to a study carried out for the French CNC in 2013 on the financing of cinematographic
production and distribution in the digital ef8 the financing of feature films production is
jeopardeed in Francefor a set of different reasonsAlthough the report addresses the specific
situation of France, many of the causes put forward @pglyat European level.

As previously describeds far ashe theatrical exploitations concernedcinema attendance
tends to decline witfewerd 6 2 E 2 FFAOS KA Gaé¢ FyR GKS S@2fdziAzy

" For more details, see Grece C., Lange A., Schneeberger A., Valais S., see above note 3.

“8 Bonnell, R.Le financement de la productiat de la distribution cinématographiquess f QK S dzNB , Ralapoyf peMr$eNING, dz5
Décembre 2013yww.cnc.fr/iweb/fr/rapports/-/ressources/4484808
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the commercial life of films tends to shoreas a direct effect of the development of digital
distribution technologies, thepresenceof multiple distributionchannels which intensify their use

and the abundance of films on offewhich weakens their commercial impact. In addition, as
indicated in the JRC report on Models of ICT Innovasidrsocus on the Cinema Seéttdd 1 KS y S g
digital environment is jeopdaizing a funding system based on box office revenues collected on the
domestic market structurgX] with the growth of alternative distribution channels and services
provided by suppliers located outside the national territories or even outside the EU

Asfar as television is concerned, p@y revenues are stagnatirgs this sector has reached
maturity and needs now to adapt its economic modalparallel,the economic cris impactsfree-
to-air TV whoseadvertisingrevenuesare diminishingnot leastdue to growing competition from
the Internet and DTT channels. This drop in revenues leads, in turn, to a general redudtiow in
muchbroadcastersnvest in film productionDTT channelR2 y Qi O2 Y LISy al 6S T2 NJ (KA

On the video market side, the DVDOmi market is dropping constantly and steadily,
devastated by piracy and the emergence of VoD and eagci\V Because of lower profit margins,
this decrease is natompensatedor by the sales oBluray or by VoD Furthermore, the emergence
of global playerghat are able topurswe aggressiveommercial methodsn orderto penetrate the
market and to achievdiscal optimsation and economies of scale completeigansformedthe VoD
and SVoD sector. As a resulical playersface extreme difficultiedn compeing. These major
playerstend to establishthemselvesin countries withlow or no obligationsas toinvestment into
Europearproduction.

Last but not leastthe EU audiovisual industry continues to suffer fromghhlievels of piracy,
whose impact on the different markets and in particular on the video markestill difficult to
anticipate.

1.2.3.2.ossborder accessibility taudiovisual worksn the Digital Single Market

Given thisdownward trend oflong term revenueshat may beexpected fom film exploitation and
asthe averagdundingfor a film decreases, thperception that territorial exploitation and exclusive
rights might bea potential obstacle to crosborder accessibility to content in thdigital single
market pus the economic mechanism of financing European film producéiersuchinto question
At the same timethe increasing importance of OTT players challenges legishatiioch ¢ based on
the country of origin principle obligesbroadcasersand distribubrsto participatein the financing
of audiovisual production

In the digital environment, subscribers tnline audiovisual services and consumers
moviesoffered by Internet service providexor web-stores want to access the content they legally
bought from any location and on multiple devices. However, not all online services are available in
all member states andiccess toonline servicesrom another EU countryis often impossiblg®
Consumersomplainof being frequently confronted with messages indicating that a given content
or service is not available in their country or that they cannot listen to cordétiteir home country

“*See above note 33.

P European/ 2 YYAAAA2¢Y @wSLIAWNIALIZYyasSa (G2 GKS tdzofAd [/ 2yadZ G A2y 2y GKS
General Internal Market and Services, July 2014;14.,5

http://ec.europa.eu/internal_market/consultations/2013/copyrighitiles/docs/contributions/consultatioreport _en.pdf
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from another EU country* In their view the separation of markets along mamal borders
negatively impacts their freedom of choice and often leads to price discrimination and different
conditions for identical products depending on the member state. They also report that digital rights
management and technological protection nsemes (DRM/TPM) used by service providers to
enforce territorial restrictions prevent them from accessing their dwaidfor) national services or
products when travelling.

These sO f f S-&®f #A@BRY IE¢ YSIF adz2NBa NBTFSNI ({anlin@2 YYSND
customers from accessing and purchasing a product or a service from a website based in another
member stateor which automatically reoutes them to a local site. As a result, consumers may be
charged more for products or services purchased online on the basis of their IP address, their postal
address or the country of issue of their credit caBkoblockingOl y | f a2 NBaGNRA OG Odz
to online services purchased in their home country, such as TV chatimkliternet, when abroad.

1.2.3.3. Territoriality or crossorder portability of legally acquired content?

Sme VoD service provideesgue thatgeo-blockingresults fromthe territoriality of rights and the
difficulties associated with the clearing of rights in different territories. They also invoke the
contractual clauses in licensing agreements between dtigiddlers and distributors and between
distributors and enelsers as therigin of the problemOn the other handonline platforms recall

the fundamental principle that guarantees the freedom to conduct business.

For rightholders film producers and distributors, this is less an issue of copyright thdveof
business modelsof the platforms, which are not interested in offering the same content
everywhere. According to thenmcreasing theportability of content will not answer the question of
the crossborder circulation of audiovisual works, dhkis issueonly concernsa ery limited
proportion of the EU populatiomccording to Eurostat, less than 3% of the EU population resides in
a member state other than their country of origifhe same proportion applies if mobility for less
than one year is taken into accounnhsteal, right-holders highlight that territorial licensing with
exclusive distributors per territorigelps themsecure adequate financing at the ppeoduction stage
andallowsthe possibilityof areturn on investmentThey consider thatemovingterritoriality would
only benefit major global players, whibased on theirstrong marketposition can close pan
European licensing deals against lusypn paymentinstead of erritory-by-territory licences.

Rightholders, some providers of audiovisual\gees, film producers and broadcasteiso
emphasise the role territoriality plays in maintaining cultural and linguistic diversity in Europe and in
guaranteeing a high level gliality in thefilms on offer to consumers and engksers. European films
needfine-tuned distribution campaigns adagd to each marketn order tocirculate across borde?

Only films which find their audience on a global s¢adech as US movies or certain European
blockbusters may be exceptions to this rul&herdore, the Eurogan film industryfears that the
removal of territoriality would mainly benefit major platfornasd lead towards more concentration
to the detriment of cultural diversityin the sector

TSee9 dZNR LISFY [/ 2YYA&AaA2YS GwSLRNI 2y (GKS wSalLkyasSa (2 6Gekébovednf Ad / 2
note 50, p. 6.

2 KEA & Mines Paris Tech (201Qyulti-Territory Licensing of Audiovisual Works in the European nériio  LJ® onzxz
www.keanet.eu/docs/mtl%28620full%20report%20en.pdf
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2. International and EU legal framework

2.1. Territorialityand copyright

The principle of territoriality in copyright law means essentially that, within the framework of
international treaties and relevant EU directives, each country can regulate copyright in a different
way. Therefore, copyright rules may vdirgm onememberstate to the other. More importantly for

the purposes of this publication, according to this princifpddt-holders have the right to (but are

not obliged to) grant territorial licences to different licensees in different countries.

This pinciple may constitute an exception to the freedom to provide services included in the
EU treaties. Opponents of ¢hprinciple argue that it raises transaction and enforcement costs for
authors,right-holders and users alike, since territorial fragmentattirequires those wanting to offer
contentrelated services across the EU to secure mullipenses. Moreover, differences in national
law, particularly as regards limitations and exceptions, may criedateeir viewadditional legal costs
and lead to lgal uncertainty’® Finally, the use in concrete cases of a copyright may raise
competition issues. However, as mentionecchapter 1 of this publicationyariousstakeholderdn
the audiovisual industry consider that the possibility of providing territorial tesris fundamental
to the financing of European audiovisual works.

2.1.1. The Single Market and the freedom to provide services

The EU Single Market is basathe sock £ f SR aF2dzNJ TNBESR2Yaé¢ AyOf dzZRSR
movement of people, goods, services and capital. Of all these, the freedom to provide services
(coupled with the right of establishment) is the most relevant for the audiovisual sector.

Article 56 of the Treaty on the Functioning of the European Union (TFEOhtains a
general prohibition concerning restrictions ¢ime freedom to provide services within the Union in
respect of nationals afnemberstates who are established inraemberstate otherthan that of the
person for whom the services are intended. Article 49 TFEU corifaéngeneral prohibitionon
restricting the freedom of establishment of nationals ofn@ember state in the territory of another
member state. It is alsoprohibitedto restrict the settingup of agencies, branches or subsidiaries by
nationals of anynemberstate established in the territory of anmemberstate.

% See eg. Hugenholtz, P.B.éCopyright Territoriality in the European Unipn Note 2010, PE 419.621

www.europarl.europa.eu/RegData/etudes/note/join/2010/419621/IR@URI_NT(2010)419621 EN.pdf

* Consolidated version of the Treaty on the Functioning of the Europeamioni http://eur-lex.europa.eu/legal
content/en/ALL/?uri=CELEX:12012E/TXT
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The Services Directive (803 the mainEUlegal instrumentto implement the freedom to
provide services rad the right of establishment. It aimat achievingthe full potential of service

markets in Europe by removing legal and administrative barriers to trade. However, the Services

SANBOGAGS R28a y20 | LILXe& G2 4l dzielvieed whatkvef thelt S NIFA O
Y2RS 2F LINPRdAzOGAZ2YS RA&GNKGdzi A 2 (ArtidleydBR(g)BD) y A YA & & A 2

With regard to copyright in general, the rules the freedom to provide services included in
Article 16 SPS do not apply tg among oher things,copyright and neighbouring rights (Article 17
(11) SD), confirming thereby the principle of territorialitycapyright law. Moreovermember states
are allowed to impose requirements with regard to the provision of a service activity formreado
public policy, public security, public health or the protection of the environment (Article 16(3) SD).
wSOAGEFE nn {5 AyOfdzRSa F+Y2y3a | f2y3 tAad 27
protection of intellectual property, culturgbolicy objectives, the need to ensure a high level of
education, the maintenance of press diversity and the promotion of the national langasgell as
the preservation of national historical and artistic heritage.

The Services Directiadsoprotectsthe rights of recipients of services. Article 20 SD prohibits
discriminatory requirements based on thmationality or place of residencef the recipient of the
service. Furthermorenember states shall ensure that the general conditions of accessderaice,
which are made available to the public at large by the provider, do not contain discriminatory
provisions relating to the nationality or place of residence of the recipient. However, differences in
the conditions of access are allowed where thatiferences are directly justified by objective
criteria. According to the European Commissiban objective reason that would justify the refusal
of a service to consumers in a given territory is the lack of the required authorisation frorigkite
holders for the territory in gquestion. Other reasons, in particular those not related to copyright,
would have to be justified on a cabg-case basis. Buas mentioned before, in its current version
the Services Directive does not apply to audiovisual ameheatographic services.

2.1.2. The principle of territoriality in copyright law

2.1.2.1. Territoriality of copyright and international treaties

The principle of territoriality irtopyright law has a long history. Until tA8™ century, the protection

of copyright was a strictly national matter. A work protected in a given country was not necessarily
protected elsewhere This resultd inthe unauthorised and unremunerated reprinting of e.g. books
written by British authors in other European countries aspecially in the U Variousattempts to

*° Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006/icessier the internal market
http://eur -lex.europa.eu/legatontent/EN/ALL/?uri=CELEX:32006L0123

% Article 16 SD lists the principles to be respectedmBmber states when making access to or exercise of a service activity in their
territory (non-discrimination, necessity and proportionality). It also includes a list of prohibited requirements for providers estainlished
anothermemberstate.

" Commission Staff Working Document with a view to establishing guidance on the application of Article 20(2) of Directh232006/
on services in the internal market (the Services Directiveittp://ec.europa.eu/internal market/services/docs/services
dirimplementation/report/SWD_ 2012 146 en.pdf

%% See paragraph 6.1.1.2 of this publication for a descriptitthe measuresannouncecby the European Commission which could include
a modification othe SD.

*For a depiction of Charles Dickéfight against the unauthorised publishing of his books in the US see e.g. AllinghatDRRéns's
1842 Reading Tour: Launching the Copyriggsfion in Tempestuous Seagww.victorianweb.org/authors/dickens/pva/pva75.html
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curtail this problem were made at bilateral level during th@" century,®® but it was not until the
adoption in 1886 of the Berne Convention for the Protection of Literary and Artistic Wenks a
truly multilateral solution was introduced ain international level.

The BerneConvention is based on the principle of national treatmemixpanding the
territorial application of the regulatory frameworto nationals of thecontracting partiesof the
Gonvention According to Article 5(2), the enjoyment and the exercise of the rights protected therein
aakKlktt ©6S AYRSLISYyRSyd 2F (GKS SEAadGSyO0S 2F LINE
Consequently, apart from the provisions of this Convention, the extentaiegtion, as well as the
means of redress afforded to the author to protect his rights, shall be governed exclusively by the
flrga 2F GKS O2dzyiNE GKSNB LINRBGOSOGA2Y Aa Ofl AYSFK
minimum rights which states have recognise, extending thereby copyright protection to authors
beyond the borders of their own countriés.Nevertheless, the protection is awarded by each
individualmember stateof the Convention for its sole territory.

At the beginning of the second Half the 20" century and in view of the emergence of new
players on the global scene (in particular China), intellectual property (IP) issues entered into the
field of trade negotiationsThisfirst started ata bilateral level with the conclusion by tHdS of a
number of free trade agreementdTAs) with some Ea8tkian and &stern European States, in
which the parties subscribel to a high level of IP protection in exchange for certain trade
advantages$® Subsequently, the issue tie effective internatisal protection of IP was introduced
as part of the Uruguay Round of GA'Tegotiations, as a response to the rising surge of pirated and
counterfeit goods distorting international trade flows. When the WTOeAgrent was concluded in
Marraked in 1994, theAgreement on Trad®elated aspects of Intellectual Property Rights (TRIPS)
became an integral part of the Tredty

With the TRIPS, the standards tbk internationally mandatory protection for IRRvere
elevated to a much higher level than what had beeasgribed by the Berne Convention and new
obligations were imposed. In particular, the national treatment principle was enddrgée\ticle 3
of the TRIPS and complemented by the Most Favoured Nation Treatment,(&tf€Nhding to which
member states must extend trade benefits that were granted to certain trading partners to other
parties tothe Agreementas well Part Il of TRIPS contains a detailed description of obligations of
WTO member states to provide effectianforcement rules, regarding civil and administrative
proceduresprovisionalmeasures, border measures and criminal proceedings.

Further treaties adopted at WIPO leyslch as the WETand WPPf” and agreements at
the international level that brought guyright and neighbouring rights into line withe demands of

€ gSee Drahos P., dThe universality of intellectual property rights: origins and develophent

www.wipo.int/edocs/mdocs/tk/en/wipo_unhchr_ip_pnl 98/wipo_unhchr_ip_pnl 98 1.pdf

® Berne Convention for the Protection of Literary and Artistic Works ®f September 1886 (with amendments)
www.wipo.int/treaties/en/text.jsp?file_id=283698

2 Triaille JP., (ed.)dStudy on the application of Directive 2001/29/EC on copyright andetldghts in the information sociedy p. 46
http://ec.europa.eu/internal market/copyright/docs/studies/131216_study en.pdf

®Kur A., Dreier TEuropearintellectual property lawText, cases & materialéEdward Elgar, USA 2013)

®* General Agreement on Tariffs and Trade, see paragraph 2.2.1.1. of this publication.

®TRIPS is Annex 1 C to the WTO Agreement.

®WIPO Copyright Treaty (adopted in Geneva ob@6ember 1996)yww.wipo.int/treaties/en/text.jsp?file_id=295166

7 wIPO Performances and Phonograms Treaty (adopted in Geneva on December 20, 1996):
www.wipo.int/treaties/en/text.jsp?file id=29557.8
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digitisation and theinternet were buit on this principle of territorialityThe Court of Justice of the
European Union (CJEU) has confirmesiptinciple in several judgment8

2.1.2.2. Tertoriality of copyright in the EU

Although copyright lawlies in principlewith the member states, since the late 1980s the EU has
engaged irharmonising certain aspects of copyright and related riddytsntroducingdirectiveson
severalcopyrightrelated issue§? Of these, the most relevant for the exploitation of audiovisual
works is thedirective on the harmonisation of certain aspects of copyright and related rights in the
information society (InfoSoc Directiv€)The InfoSoc Direcivaimsto adapt legislation on copyright
and related rights to reflect technological developments and to transpose Euldaw the main
international obligations arising from the WCT and WPPT. It hare®tiie rights of reproduction,
distribution, communrgation to the publicas well ashe legal protection of anicopying devices and
rights management systems. Another important piece of legislation is the Satellite and Cable
Directive (SatCab Directivé)which aimsto facilitate the crossborder transmision of audiovisual
programmesnotably via satellite and retransmission by cable.

EU aw limitsthe principle of territoriality in copyright law oniy two aspects. Firstly, the
SatCab Directive introduces K S & O2 dzy (i NB  2far cotiNUhighabons d¢o thelNblic Oy LI S
satellite Yet, the application of tis principlecan be (and usually is) overruled via contractual
licensing practices and signal encryption technigi&econdly, the InfoSoc Directive introdutks
G SEKI dz& (0 A Zofthe distitilutigrCrightJThS principle applies only to the distribution of the
work incorporated in a tangible article, that is, it does not apply to e.g. the right of communication to
the public of works and the right of making availablds a resultthe territoriality principlemostly
prevailsand any service provider offering e.g. copyrighted works online in more thannmraber
state will have to clear licences covering all of these countries. This is not a problem if all right
holders involved in thereation of the work retain the required rights for all countries in question.
Nothing in national or EU law precludes e.g. a film or a music producer from giving demiitirial
licence for more than one country, as long as s/he holdsetrights. Tis is the theory, of course. In
practice, rights inaudiovisual works are usually pseld by producers to national distributors in
order to finance the production of the work in questirand, in the case omusical worksrights
are exercised by nation@bollective management organisations (CM@d)ich play a fundamental
role.

In particular, ight-holders in musical works entrust the management of their rights to CMOs,
which enter into reciprocal representation agreements with each other, so that each Cih

8 See paragraph 5.1.1. of this publication.

#1888 ¢KS 9! f S3I f htfp:M.duBSEnRMilternal dnta®d}/cpydgbtiachuis/index_en.htm

™ Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of
copyright and related rightm the information societyhttp://eur -lex.europa.eu/legatontent/EN/ALL/?uri=celex:32001L.0029

™ Council Directive 93/83/EEC of 27 September 1993 on the coordinaticerefin rules concerning copyright and rights related to
copyright applicable to satellite broadcasting and cable retransmission,http://eur -lex.europa.eu/legal
content/EN/ALL/?uri=CELEX:31993L0083

188 1 dASYK2fGT to. o3 {0/l 6 wSOAAAUSR oX0és a8S 162088 y2i8 oo
" See Article 3(3) and Recitals 28 and 29 of the InfoSoc Directive.
™ See paragraph 1.2.1.2. of this publication.
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provide multirepertoire licertes in its territory of establishmerit. At EU level, the adoption of the
Directive on collective manageméhts the latest attempt tadate to overcome national barriers to

the free provision of copyrighted works onlifelt aimsto improve the way allCMOsare managed

by establishing common governance, transparency and financial management standards. Other
objectives of the Directive are to set common standards for the rtedtitorial licensing by authors'
CMOf rights in musical works for the provision of online services and to create conditions that can
expand the legal offer of online musft.

The audiovisual industry is, however, not aell collectively organised as the music

industry’® In recent times, different solutions have been proposed to foster the digital Single Market
for audiovisual works. Some of them are explainedniapter 4 of this publication. But probably the
most radical one consistdf the introduction of a European @munlty copyrlghtlaw According to
Aua LJNELJZ)/S)/uaZ GKA& @g2ddZ R 0SS | adNMzZ & aid NuzOG dzN

a2t 9SS GKS RAALI NI GS GNBIFGYSyd 27F 3% 2 Rancreley R & SN
application of this idea ishe European Copyright Coffewhich resulted from the Wittem Project, a
collaboration project between certain copyright scholars in Europe.

The introduction of a single EU copyright titkas received praise and criticism among
stakeholder® and an appraisal of its opportunity and feasibilityegdeyond the scope of this
publication® Nonetheless, among many other challenging questions, this proposal raises the issue
of the EU competence in copyright matters. Traditionally, the EU compefentike harmonisation
of copyright and related rights has been based on two main objectives: the proper functioning of the
internal market and the improvement of the competitiveness of the European ecoffbBut since

™ As these agreements forbade collective management societies from grantiwvgdeUicenses, the European Commission took an
antitrust decision in 2008 prohibiting 24 European collecting societies from restricting competition by limiting thejrtabiffer their
services to authors and commercial users outside their domestic territory. CISAC appealed to the General Court, whiekl toatcthe
Commission did not prove the existence of concertation betweenctiiectivemanagement societies as regarthe territorial scope of

the mandates which they grant each otheand that the parallel conduct of the collective management societies at issue was not the result
of concertation, but rather of the need to fight effectively against the unauthorised @iseusical works. See Judgment of the General
Court (Sixth Chamber) of 12 April 2013, Cagel2Z/08, International Confederation of Societies of Authors and Composers (CISAC) v
European Commissipn

http://curia.europa.eu/juris/document/document.jsf?text=&docid=13626 1&pagelndex=0&doclang=en&mode=reg&dir=&occ=first&part=
1&cid=357698
"® Directive 2014/26/EU othe European Parliament and of the Council of 26 February 2014 on collective management of copyright and

related rights and muliterritorial licensing of rights in musical works for online use in the internal malhnkigt//eur -lex.europa.eu/legal
content/EN/TXT/?uri=uriserv:0OJ.L _.2014.084.01.0072.01.ENG

" The European Commission had already adopted in 2005 a recommendation on the management of online rights in musical works. The
recommendation put forward measures for improving the -Eide licensing of copyright for online services. See Commission
Recommedation 2005/737/EC of 18 May 2005 on collective ctossler management of copyright and related rights for legitimate

online music servicehttp://eur -lex.euopa.eu/legalcontent/EN/TXT/HTML/?uri=CELEX:32005H0737&from=EN

® See European Commissiofirective on collective management of copyright and related rights and -teaftforial licensingc

FNBIjdzSy it e | hith/Se&op erfapidipkedsyeledseé MEMA4-79 en.htm

™ See paragraph 3.1.3. of this publication for a description of the role of collective management of rights in the EU alisémtizu

® See Hugenholtz PB.YR 20 KSNES G¢KS wSOlratdAy3dI 2F /2LRBNAIKG 9 wStEFGSR  wha
http://ec.europa.eulinternal market/copyright/docs/studies/etd2005imd195recast report 2006.pdf

8 Seewww.copyrightcode.eu

8 gSee Report on the responses to the Public Consultaton on the Review of the EUigi@opgules, p. 89,
http://ec.europa.eu/internal _market/consultations/2013/copyrightiles/docs/contributions/consultatiomeport_en.pdf

BroraninRSLIGK ONRGAOAAY 2F GKS 2A068Y tNR2SOGQa /2LBNAIKGE /2RSS &8s
iKS fAIKG 2F ikKS 9! Qa ORSAANI O SO Odzt G dzNJ
www.copyrightseesaw.net/data/documents/documents/d/9/c/d9celc99e3014eedd61c16279356¢h93.doc

#I{88 +Iy 9S8S0K2dz2R ads | dASYyKz2ft Gl t o Hapdonizing FuropearyQaldy/fight { e®ie Ciatlenges: dzf § [ &=
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the adoption of the Treaty of Lisbdh the EU hashad a specific competence regarding the
LINPGSOGAZ2Y 2F AyGaStfSOGdzZ £ LINE LINHedcondkt afkniéa @ ! OC
establishment and functioning of the internal market, the European Parliament and the Council,

acting n accordance with the ordinary legislative procedure, shall establish measures for the
creation of European intellectual property rights to provide uniform protection of intellectual

property rights throughout the Union and for the setting up of centralitsionwide authorisation,
O22NRAYIFGA2Y YR &adzLlSNBAAAZ2Y | NNI y3aISYSydaoe Li
therefore empower the EU not only to introduce UnigtA RS O2 LB NAIKG GAGE Sax
simultaneous abolishment of national titleahich would be necessary for such an initiative to take

Ada FdzZt STFSOG yR RBY2OS GSNNRAG2NAIE NBAGNROG A

The question remains as to whether the removal of the principle of territoriality in copyright
law would have the desired effect of removingrritorial restrictions. In the absence of copyright
related territorial barriers, rightolders could still limit the scope of licess via contractual
practices, as the case of satellite broadcasting sHdv@uch licensing practices should however
conform to EU competition rules.

2.1.3. Territoriality and competition law

Title VIl Chapter 1 Section 1 TFEU contains the EU competition rules applying to undertakings. Article
101 TFEU contains a general prohdsit on agreements between undertakings which restrict
competition. This provision covers both horizontal and vertical agreements. A limited exception is
provided for with regard to agreements and other actions which contribute to improving the
production a distribution of goods or to promoting technical or economic progress, while allowing
consumers a fair share of the resulting benefit. Article 102 TFEU prohibits the abuse of a dominant
position, for example by imposing unfair purchase or selling prlze#ing production, markets or
technical development to the prejudice of consumers, placing competitors at a competitive
disadvantage or making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which hame connection with the subject of such contracts.

The Antitrust Regulation (AR)implements Articles 101 and 102 TFEU. The Antitrust
Regulation replaced the centralised naotification and authorisation system by an enforcement system
based on the direct apjlation of Articles 101 and 102 TFEU in their entirety. According to Article
11(6) AR, the initiation of proceedings by the Commission relieves the competition authorities of the
member states of their competence to also apply EU competition rules to tteetires concerned.
Article 16(1) AR provides that national courts must avoid giving decisions which would conflict with a
decision contemplated by the Commission in proceedings it has initiated.

The European Commission has traditionally defined the g@bgrascope of broadcasting
markets for the licensing/acquisition of audiovisual TV content (film and other content) as national

® Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community, signedi& Lisbon,
December 2007ttp://eur -lex.europa.eu/leqatontent/EN/TXT/?uri=CELEX:12007L/TXT

# See Van Eechoud M., Hugenholtz P.B., Van Gompel S., Guibault L., Helberger N., see above3sie 84, p

188 1 dASYyK2t iG] to. o5 a{lF G/l 6 wSOANAAGSR 6X0és &4S8SS 106208 y2308 oo
8 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down i81Aaticles

82 of the Treaty http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=celex:32003R000%ee also Commission Regulation (EC) No

773/2004 of 7 April 2004 relating to the conduct of proceedingghgy Commission pursuant to Articles 81 and 82 of the EC Treaty,
http://eur -lex.europa.eu/legatontent/EN/ALL/?uri=CELEX:32004R0773
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or relating to linguistically homogeneous aréasarticularly as regards broadcasting rights to
premium films, the market invéigiation in theNewsCorp/BskyBas&® confirmed that these rights

are only rarely negotiated simultaneously for different territories. According to stakeholders,
broadcasting rights are generally negotiated and concluded on a cehwirpuntry basis, withthe

only exceptions appearing to be licensing in relation to a lingua®a (for example rights for
Germany, Austria and the German speaking parts of Switzerland and Luxembourg) or in relation to
areas with a particular common soetaltural backgroundfor example Scandinavia). Also factors
mentioned by stakeholders which prevent crdgsrder negotiation/licensing include the availability

of materials in each language; differences in the availability dates for content in different territories;
and the fct that each country and region reflects local preferences in programming.

The fact that licensing agreements are generally concluded on a ceuptguntry basis
does not mean that they cannot have antmpetitive effects and be an obstacle to the cdatjpn
of the Single Market. As the most outstanding example of thisCGhieUlelivered a judgment in the
so-called Premier League cases concerning the issue of licensing restrictions granting broadcasters
an exclusive live broadcasting right for Premigague matches on a territorial basis, generally
corresponding to the territory of amember state™ Following this judgment, the Commission
conducted in 2012 a fadinding investigation to examine whether licensing agreements for
premium payTV content caotain absolute territorial protection clauses which may restrict
competition, hinder the completion of the Single Market and prevent consu@arsshorder
access to premium sports and film contéhtn January2014, the European Commission opened
formal antitrust proceedings to examine certain provisions in licensing agreements between several
major US film studios (Twentieth Century Fd¥arner Bros., Sony Pictures, NBCUniversal,
Paramount Pictures) and the largest European-pslybroadcastersuch as BSkyB of the UK, Canal
Plus of France, Sky ltalia of Italy, Sky Deutschland of Germany and DTS 6f¢Sfath. / 2 YYA a8 &dA 2 Y
aimwasto investigate whether these provisions prevent broadcasters from providing their services
across borders, for exartg by turning awaypotential subscribers from othemember states or
blocking cros#order access to their services. The Commission examatesther provisions of
licensing arrangements for broadcasting by satellite or through online streaming betweaimUs f
studios and the major European broadcasters, which grant to the latter "absolute territorial
protection”, may constitute an infringement of EU antitrust rules that prohibit -antnpetitive
FaANBSYSyida FOO0O2NRAYy3I G2 | NIA OILINE m8 @i Ac2008 dOfal! dai
licensees from selling both actively and passively into other licensees' territories, imgclud
responding to unsolicited demands from customers located in other counfrigs.a result of these
antitrust proceedings, 10 23 dily 2015 the European Commissisent a Statement of Objections to
Sky UK and six major US film studios: Disney, NBCUniversal, Paramount Pictures, Sony, Twentieth
Century Fox and Warner Btosl OO2 NRAyYy3d (2 GKS /2YYAdaAizyQa LINB

¥ See Capito R. see above note 3.

% Eyropean Commission, Decision D/C(2010) 9684, Case COMP/MIS88&Corp/BSkyB, 21 December 2010,
http://ec.europa.eu/competition/mergers/cases/désions/m5932 20101221 20310 1600159 EN.pdf

I This judgment is described in detail in paragraph 5.1.2. of this publication.

2 See Report from the Commission on Competition Policy 2012 (COM(2013) 257 final), Commission Staff Working, domlap@ar 3,
SNV/D(2013) 159 finahttp://ec.europa.eu/competition/publications/annual_report/2012/part2 en.pdf

 See press release of the Europg@mmission,GAntitrust: Commission investigates restrictions affecting cross border provision of pay
TV services 13 January 2014jtp://europa.eu/rapid/pressrelease IPL4-15 en.htm

® OECD, Global Forum @ompetition, SCompetition issues in television and broadcastiriww.oecd.org/daf/competition/TVvand-
broadcasting2013.pdf

% See press release of the Europgammmission gAntitrust: Commission sends Statement of Objections on ctwssler provision of pay
TV services available in UK and Irefafiitp://europa.eu/rapid/pressrelease 1PL5-5432 en.htm
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studios and Sky UK have bilaterally entered into licensing agreementsetitdatt Sky UK's ability to
accept unsolicited requests for its pay services from consumers located abroad, i.e. from
consumers located imember states where Sky UK is not aaly promoting or advertising its
services (saalled "passive sales"). Moreover, some agreements contain clauses requiring studios to
ensure that, in their licensing agreements with broadcasters other than Sky UK, these broadcasters
are prevented from mking their payTV services available in the UK and Ireldrfte Commission
reminds, however, that these antitrust investigations focus solely on contractual restrictions on
passive sales outside the licensed territory in agreements between studios andchsters. At the
same time, broadcasters also have to take account of the applicable regulatory framework beyond
EU competition law (including a.o. relevant national copyright laws) when considering sales to
consumers located elsewhef®.

Another recent Cmmission antitrust enquiry concerns thecemmerce sectof! This sector
enquiry was launched on 6 May 2015 pursuant to Article 17 of Regulat®03 and is currently
carried outinthefNJI YS g2 N] 2F GKS / 2YYA&AA2ydke Conmbgion - f  { A
wishes to gather data on the functioning ofcemmerce markets so as to identify possible
competition concerns, focusing particularly on potential barriers to chassgler online trade in
goods and servicesvhere ecommerce is most widespad (e.g. electronics, clothing and shoes), as
well as in digital content. The Commission acknowledges the existence of several reasons for the
trend of trade betweenmember states relating to the ecommerce sector, including language
barriers, consumer mferences and differences in legal frameworks betwaaamber states.
However, it has noticed indications that undertakings active in tlmramerce sector may be
engaged in antcompetitive agreements, concerted practices or abuses of a dominant positin.
Commission plans to publish a preliminary report in 420d46. A public consultation on the
preliminary report will follow, and after that the Commission will publish a final report, planned to
be released in the first quarter of 2017.

2.2. Territoriality and audiovisual media services

In the caseof media regulation territoriality may take the shape tbe principle ofthe country of
origin or ofthe country of destination.

The principle ofthe country of origin ensures that any audiovisual media serariginating
from a provider established in orstate canfreely circulate across othetates, without the needfor
any further authorisation andor following the rules of thdatter. Any attempt to restrict such
circulation would be against this principle, as well as any imposition of further obligaiiottse
providerswith whomthe audiovisual content originate$he opposite is the principle tiie country
of destination, accordig to which it is up to the country where the services are delivered to
determine which rules are applicable and which bodies are competent for monitoring and
enforcement.

% According to the Commission, thength of this antitrust investigatioris uncertain, andiepends on a number of factors, including the
complexity of the case, the extent to which the undertaking concerned cooperates with the Commission and the exéreisiglots of
defence.

" Commission Decision of 6 May 2015 initiating an inquiry into theremerce sector pursuant to Article 17 of Council Regulation (EC) No
1/2003, C(2015) 3026 findlttp://ec.europa.eu/competition/antitrust/ecommerce_decision_en.pdf

% See paragraph 6.1.1.2 of this publication.
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EU rules show mixed approaches, depending on the horizontal rulesuthat stake.ln the
case of audiovisual media services what applies is the country of origineagender the e
commerce directive, which applies to audiovisual content not falling under the editorial
responsibility of an audiovisual media service provjidet unde the concept of information society
services, the key principle is the country of destination.

At international level it is mostly the principle of naitscrimination which determines the
applicability of the regulatory framework of the country of destioa. This principle takes the form
of the MostFavoured Nations (MFN) principle according to which, independently of the origin of the
service, any country has to apply the same juridical framework to any similar service derived by a
providerstemming fran another country.

2.2.1. Territoriality rulesfor audiovisual servicest international level

At international level audiovisual services are mainly dealt with by treaties concerning trade
relations. Being an economic activity, the issue of free circulation is at the centre of most
international agreements. In parallel, various forms of exceptiuage been introduced in order to
allow national legislation to provide for specifidesin the name of culturé®

2.2.1.1. TheWwTO frameworkand the NAFTA

As is the case for most international treatiesyder the General Agreement on Tariffs and Trade
(GATTI® and the General Agreement on Trade in Services (GRT®BE key principle is the Most
Favoured Nations (MFN) princigfé Whereas he GATT providegxplicitly for provisions on
cinematographic works as a standing exception to the MFN pringipeided certain conditions are
met,'* the GATSwhich includes audiovisuatediaservices in its scop¥, foresees the possibility
for its members to introduce exemptiorts the MFN principléy following a specific proceduf&

% For example, see the UNESCO Convention on the ProteatibiPromotion of the Diversity of Cultural Expressions, signed in Paris, 20

October 2005http://unesdoc.unesco.org/images/0014/001429/142919e.pdiidiovisual services would fall BdNJ G K§ y2iA2y 2F 40
ASNDAGSatt2y 3 a (GKS& aSYoz2zRe& 2N O2y@Se Odz GdzN» £ SELINBaaiazyas AN
interconnection clause with other treaties which is embodied in the Conventitwigsvernot particulary stringent: on the one hand

Article 5 gives thenember the right to adopt its own cultural policies, but on the other hand the Convention never prevails should a

conflict with any other international agreement arise.

0 General Agreement on Tariffs and dea (GATT) signed in  Geneva, 30 October 1947
https://www.wto.org/english/docs_e/legal e/gatt47 e.pdf

191 General Agreement on Trade in Services (GATS), signed in Marrakech, 15 Aphittp894vww.wto.org/english/docs_e/legal e/26

gats.pdf

%20n the WTO framework see Herold &European Public Film support within the WTO FramewodiRIS plus, European Audiovisual

Observatory, Strasbourg, 2003www.obs.coemt/documents/205595/264575/IRIS+plus+2003en3LA.pdf/846a85836&4606bd1la

823cbd39ec44

% article | of the GATOnda DSy S NIFavousedhd (i A 2y ¢:NBXbDYSWEé | RGFy il 3SS Tl F2dz2NE LINKA GAf §3
contracting party to any produdiriginating in or destined for any other country shall be accorded immediately and unconditionally to the

fA1S LINBRdzOG 2NARIAYIGAY3I AY 2NI RSAGAYSR F2NJ GKS GSNNRG2NARSE 27F | ff
Article IV of the GATana { LISOA I £ t NH@A d MBS I NREINF AT L AOXEENF OGAy3 LI NIe Sadlof s
quantitative regulations relating to exposed cinematograph films, such regulations shall take the form of screen quotashalhich

conform to the following requirements:
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The GAT exception and the GAT&emptions® are key conceptfor the compatibilityof
the WTO frameworlwith the Treaty on European UnionThese circumstancesllow the EU and,
consequently, itsmember states, to adopt specificobligations, including provisions ortontent
quotas

A sort of cultural exceptiol’ has been introduced in the NorAmerican Free Trade
Agreement (NAFTA$® Article 2107 provides a definition of cultural industries where both linear
OANI RA202YYdzyAOlI GA2Yy & AY gKiarGifect iededion loyNtheygen¥rdl & &4 A 2 Y :
public, and all radio, television and cable broadcasting undertakings and all satellite programming
YR ONRFROIad ySuieat2AaNS FaNS NGRS ¢ AN R/JRO (yA22yy S RA & U N
film or video r©O2 NRAY 3a ¢ 0 | dzRA 2 @A & dz ftogethBrRuith: publisBingloke€sS & | NE
and music®

Audiovisual servicesas part of thecultural industries benefit from a specific Anné¥ and
here again territoriality plays a role: the subordination clauseefeen by the cultural exception in

a) Screen quotas may require the exhibition of cinematograph films of national origin during a specified minimum propadingotoial

screen time actually utilized, over a specified period of not less than one year, in the commercial exhibitidiintf aflwhatever origin,

FyR aKlkfft 68 02YLz2iSR 2y GKS o6F&arad 2F aONBSy GAYS LISNI GKSFGENBE LISNI
1% The WTO classification of Audiovisual Services (2.D) according to the W/120 includes motion picture and video tape paaduction
distribution services, motion picture projection services, radio and television services, radio and television transemgsies and sound
recording.

1% Article Il of the GATGN G a 2@ B2 dZNBR bl GAR2YE Y

amMd® 2A0GK NBaAaLISOG G2 islAgfeéemeritSdach ddtdber Shaliaé&eordiRmedidtely (arfd unconditionally to services and
service suppliers of any other Member treatment no less favourable than that it accords to like services and servics stippljeother
country.

2. A Member may matain a measure inconsistent with paragraph 1 provided that such a measure is listed in, and meets the conditions
of, the Annex on Article Il Exemptions.

0 X0 ¢

% Eor further details on commitments and exemptions related to audiovisual services see

https://www.wto.org/english/tratop _e/serv_e/audiovisual_e/audiovisual e.htnd thebackground note by the Secretariat for the WTO
Council for Trade in Services, SM310, 12 January 2010

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?Query=((%40Symbol%3d+s%2f*+and+%40Title%3d+(audiovisual))or+%40S
ymbol%3d+mtn.gns%2faud%2f*)&Language=ENGLISH&Context=FomerScriptedSearch&languageUIChanged=true#

197 A cultural exception was newedopted, but came to advanced stages of discussion amongst OECD Member States, in the draft
Multilateral Agreement on Investment (MADuring the negotiations a concern was raised with regard to the cultural industries, which

lead to the draftingofa® EOS LIG A 2y  Of HnjathiSg iréthislagrdesieht skiak be onsirued to prevent any Contracting Party to

take any measure to regulate investment of foreign companies and the conditions of activity of these companies, in therkaofew

polices$a A3y SR (2 LINBASNBS FyR LINBY2GS OdzZf GdzNF £ +FyR fAy3IdziddiA O RAGSNI
limits of the MostFavoured Nation principle and the standstill clause adopted during the GATS negotiations, in the senmssrbats

would have been allowed to ensure differentiated treatmede&pending orthe country of origin of an audiovisual media service or of an

audiovisual work, notably in the case ofpmduction agreementd-or the draft text of the MAI as negotiated amg OECD countries up

to the point they had arrived in April 1998, when they were discontinsee http://www1.oecd.org/daf/mai/pdf/ng/ng987rle.pdf

%N orth-American Free Trade Agreement\INT'A), signed 17 December 198@w.sice.oas.org/Trade/NAFTA/NAFTATCE.ASP
1% Article 2107 of the NAFTan G 5 S T A ystatésktty a §
GC2NJ LIdzNL}2&aSa 2F (KAA / KFLIGSNY Odzf GdzNF £ Ay RdzZ2aGNASE YShya LISNE2y&d

(a) the publication, distribution, or sale of books, magazines, periodicals or newspapers in print or machine readablet fooin b
including thesole activity of printing or typesetting any of the foregoing;

(b) the production, distribution, sale or exhibition of film or video recordings;

(c) the production, distribution, sale or exhibition of audio or video music recordings;
(d) the publicationdistribution or sale of music in print or machine readable form; or

(e) radiocommunications in which the transmissions are intended for direct reception by the general public, and all lexi$rteand

cable broadcasting undertakings and all safefi LINE2 INJ YYAYy 3 YR OoNBIROIF&AdG ySig2N] aSNBAOSE v
W NIAOES wmnc 2F GKS b! Ce¢! LINPGARSA GKFG &! YYSE wHwmncoy RAdeALdENRSSss ¢ 2
and, according to the Annexi{n]otwithstanding any other provision dhis Agreement, as between Canada and the United States, any

measure adopted or maintained with respect to cultural industries, except as specifically provided in Article 302 (Mak®t Padff
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the NAFTA ensures that in trade relations between certain countries the specific rules adopted to
rule their economic relations apply.

2.2.12. The Transatlantic Trade and Investment Partnership (TTIP)

Despite the setp of dedicated pages on the Transatlantic Trade and Investment Partnership on the
9dzNR LISy | svebdita'H apar2fio® a leaked text of the whole agreem&ftand the
proposals tabled by the EU on regulatory cooperatidmo official £xt as to the treatment of
audiovisual services in the most discussed free trade agreement between the EU and tedtsSA

The Eropean Commission has made available a set of factshe@e one devoted to
AaSNIDAOSa [wédodtInake Gokmiiimetsiin areas such as film, radio and television. This
allowsmemberstatét (2 GF 1S lye YSIadaNBa GKSe& gArafk* Sodo
This issue is developed further in a spedidictsheeton Odzf G dzZNBY aLy 062 0K YdzZ GAf
trade negotiations the EU traditionally excludes the audiovisual sector from any commitments it
makes to open its markets to foreign competition. So, when it comes to audiovisual services, almost
none of the EU's FTAs allow foreign (#6ld) companies accesthe EU market or the right to be
treated the same as their EU counterparts. The result is that the EU amtkeitser stats may
discriminate against foreign providers of audiovisual services. The best example is the quota system.

TV quotas were first gulated in the Television withouBorders Directive of 1989, which in 2007
became the Audiovisual Media Services Directive (AVMSD). Today, this Directive is the-migien EU
fl g NBIdzZ F G'Ry3 GKS aSOG2NWwe

Discrimination can occur in twavaysin caseswhere non-EU companies providservices
without establishing themselves inmember state firstly, these companies may kexcluded from
positive measuressuch asaccess to film funds or fiscal incentiveéSecondly, they manpot be
obligedto respect quotas. Thiatter casegives an economic advantage thatylead toconcerrsin
terms of a level playing field with regard taudiovisual media service providers who actually are
subjecedto quotarules.

2.2.2. Territoriality rules for audiovisual services at Edvel

2.2.2.1. The AudiovisudVledia SrvicesDirective (AVMSD)

Article 13 andArticles 16-17 AVMSDoblige all audiovisual media service providers to reserve a
certain amount of programming time or budgefor European works. Based on the-called

Elimination), and any measure of equivalent commerdiat taken in response, shall be governed under this Agreement exclusively in
accordance with the provisions of the Canadanited States Free Trade Agreement. The rights and obligations between Canada and any
other Party with respect to such measuresshf ©6S ARSYy(GAOFf (G2 (GK2&a$8 FLWXeAay3a o6SieSSy /Iyl

111 See thenfo hub on TTIhttp://ec.europa.eu/trade/policy/infocusittip.

112 Modified EU draft proposals on trade iservices, investment and electronic commerce, text of 3 July 20dtp:/eu-
secretdeals.info/upload/EdhvestmentTextTTIRPv_July2ne?013_v1.pdf

3 TheEuropean Union's proposal farlegal text on "Regulatory Cooperation” in TTIP, tabled for discussion with the US in the negotiating
round of 20624 April 2015http://trade. ec.europa.eu/doclib/docs/2015/april/tradoc 153403.pdf

WMol 0iakssa 2y | bith:Aidd ac@drdpa.suioclib/tocsi2815/january/tradoc_152999.20&ervices.pdf
WeL 0t akSSh 2y, hitp:/zidé. etzbidopalevidodlilt/dods/2014/july/tradoc_152670.pdf
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d 3 NI RRizF HLILIM@ AVOIRDHifferentiatesthese obligations according to the type of service
Whilst forlinear programming® the obligations are harmonised to a wider extertember state
have more discretionary powerdor definingthe obligationof on-demand servic€s’ to contribute

to the promotion of European works.

What is crucial in order to determine whichles apply to whatudiovisual media services is
the definition of territorial jurisdictiorg that is, whichmember stateis allowed to regute. For this
purpose the principle othe country of origin, which istahe heart of the AVMSD asis forany EU
provision ained at ensuing thefree circulation of goods or services,ngroduced withArticle 2(1)
AVMSY &9 OK aSYo S Né tHatial audovisul média seBrifes ttansmitted by media
service providers under its jurisdiction comply with the rules of the system of law applicable to
I dZRA2 @A &ddzZ £ YSRAIF aSNIBBAOSAE AYGSYRSR F2NJ 0KS LJdzo f
Recital 33helps with interpreting this articly & ¢ KS O2dzyiNBE 2F 2NAIAY
regarded as the core of this Directive, as it is essential for the creation of an internal market. This
principle should be applied to all audiovisual media services in order to ensyakdertainty for
media service providers as the necessary basis for new business models and the deployment of such
services. It is also essential in order to ensure the free flow of information and audiovisual
LINEINF YYSE Ay GKS AYGSNYIFf YIN]SGodE
The crieria determining a member stat®ad 2dzNAARAQUA2Y | NB RSTAY
paragraphs (Article 2¢3) AVMSD), which require consiieg, in orderof priority:

B the state where the media service provider has its head office and where the editorial
decisionsare taken (if the two coincide)

B if they do not coincide, thestate where a significant part of the workforce involved operates

M if a significant part of the workforce is split among the two, ttate where the media
service provider has its head office

M if a significant part of the workforce operates in neither of the two, ti@e where the
media service provider first began its activity in accordance with the law ofntigghber
state, provided that it maintains a stable and effective link with the remay of that
member state

) NIAOES mMcomMO 2F GKS |+ ahere practicdb anl by appibpriat ears, Khattbfoad G sfeisdasdvE for

European works a majority proportion of their transmission time, excluding the time allotted to news, sports events, ghregsirag,

teletext services and teleshopping. This PB NI A2y Y KIF @Ay3a NBIFNR (2 GKS oNRIROF&aGSNDA
entertainment responsibilities to its viewing public, should be achieved progressively, on the basis of suitable criteria.

I NLGAOES mT 2F GKS | + &syreh Wherd praticabls ald y appidBidte ndednk, théat bréaycasters reserve at least 10

% of theirtransmission time, excluding the time allotted to news, sports events, games, advertising, teletext services and telesbopping

alternately, at the discrédn of the Member State, at least 10 % of their programming budget, for European works created by producers

6K2 NB AYRSLISYRSyd 2F oOoNRIFIROFAGSNBED® ¢KAA LINPLERNIAZ2Y I al GAy I NEB-
entertainment respnsibilities to its viewing public, should be achieved progressively, on the basis of suitable criteria. It must be achieved

608 SENXYINJAYI Fy FRSlidzdk S LINPLR2NIAZ2Y F2NJ NBOSyid ¢2Njlazx dGKFG Aa G2
W NIAOES mMoomMO 2F GKS | +a{5Y -dernaSdvaudiohdus] media Sefviced Eroviddd bySryedialzelicei K 4 2
providers under their jurisdiction promote, where practicable and by appropriate means, the production of and access ¢arEwaks.

Such promotion couldelate, inter alia, to the financial contribution made by such services to the production and rights acquisition of

European works or to the share and/or prominence of European works in the catalogue of programmes offered bydémeand

I dZRA2 @A &dzrkf YSRALF &ASNBAOS P
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In the case of media services originating in third countries, two further criteria are foreseen (Article
2(4):

B the state where a satellite ufink used by the media service provider is situated

B if none, the state to which the satellite capacity used by the media service provider
appertains.

If none of these criteria are satisfied, according to Articlg) ZVMSD the residual criteria of
establishment according to theFEUare applicabl® ! &8 Of I NATASR o0 &% 5wd OA (I €
the TFEU lay down the fundamental right to freedom of establishment. Therefore, media service
providers should in general be free to choose the Member States in which they establish
iKSyasSt gSa¢o

The abundance of criteria expresses a clear willdentify the one and onlymember state
that exerci®s territorial jurisdiction over the concerned media service providdiln order to
promote a strong, competitive and integrated European audiovisual industry and enhance media
pluralism throughout theJnion, only onenember stateshould have jurisdiction over an audiovisual
YSRAIF &ASNIBBAOS LINPGBARSNI YR LI dz2NI ftAaY 2F AYyF2NNI
(Recital 34)

If the main purpose of thenciple of the country of origiris to provide legal certaintyn
identifying the rules applicable to established media service providers, the neeehsurethat
services that comply with the provisions applicable to them can freely circulate in otaerber
statesis its corollary This isxplicatedd & ! NI A Ot S oom0 ! +a{5Y daSYdSNI {
of reception and shall not restrict retransmissions on their territory of audiovisual media services
from othermember state for reasons which fall within the fields coordinated by it NS OG A @S d ¢

To counterbalance the rigkat the service ofa media provider established elsewheitaut
received also imnother member statemay engage iisevere and repeated violations tife law of
the receiving countryArticle 3 paragraphs (2) to (8presees a specific procedure to handiuch
situations therebyconsequently restriéhg retransmission.

On the other handas thisids RANBOUA GBS 2F YAYAYdzy KIFNXY2yAal
remain free to require media service providers under theirsdiction to comply with more detailed
or stricter rules in the fields coordinated by this Directive provided that such rules are in compliance
GAUK YAy f 6¢ gadlihe @losing paragraphs! of thd Articld foresee a
procedureto handle conflicts arising from cases of potential circumvention, i.e. media services
originating from othermember states, but wholly or mostly directed towards the territory of
anothermember statec in other terms cases of abuse of At

Given their statusas exception clausesthe procedures of Articles 3 and Have to be
interpreted restrictively"® Regardng on-demand services, noparallel provision for the

“8The conditions for the application of circumvention procedures have been codified by theSaiEelg. CaseZ12/97, Centros Ltd v
Erhverveng Selskabsstyrelsgii999] ECR-1459, http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=CELEX:61997CJ0ZI#se 33/74,
Van Binsbergen v Bestuur van de Bedrijfsverenigiogr de Metaalnijverheid[1974] ECR 129%ttp://eur -lex.europa.eu/legal
content/EN/TXT/?uri=CELEX:61974CJ0(38se €3/93, TV10 SA v Commissariaat voor de Me[if94 ECR -#795 http://eur -

lex.europa.eu/legatontent/EN/TXT/?uri=CELEX:61993CJ0023

19 5ee the CJEU on the requiremeriinterpreting the exception restrictively, e.g. Case365/98, Commission v Belgiuf2000] ECR |
1221 http://eur -lex.europa.eu/legatontent/EN/TXT/?uri=CELEX:61998CJ0368se 348/96, Calfa [1999] ECR-11, http://eur -
lex.europa.eu/legatontent/EN/TXT/?uri=CELEX:61996CJ0348
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circumventionof stricter national rulesxiss; however, the general principles developed by the
CEUalso apply to these services.

Due to their complexities, these procedures have been appliediya handful of cases and
most conflicts of jurisdictions are handled on an informal bilateral Ha%is

2.2.2.2. The &&ommerceDirective

As audiovisuatontent is delivered over electronic communications netwotke, AVMSDnight not
apply to certain casesnotably because the criteria for editorial responsibility are not fulfilled
these casethe rulesmight bedetermined by the saalled eCommerceDirective. '

Again, as in the AVMSD, the country of origin is king. Article2)3@ the Directive
SadlroftArAakKksSa GKI G Gm® 9FOK aSYOoSNI {dGFdS akKltf
established on its territory comply with the national provisionplagable in the Member State in
question which fall within the coordinated field. 2. Member States may not, for reasons falling within
the coordinated field, restrict the freedom to provide information society services from another
aSYOSNI { GF GSo¢

However contrary to what happens in the AVMSDArticle 3 (3) ofthe e-Commerce
Directive'® lists the sectors where this principle is reversed in favour of the country of destination
This is the caséor copyright, epayments, consumer protectioand commercialcommunications®
As a resultthe issue of territoriality is treated differently according to the rightstoprotected: in
the case of copyright infringement the competemember stateis the country where the services
are delivered, whereas in the casécontentrelated issues thenember stateof establishmenthas
the rightto intervene.

As in the AVMSD, specific procedures fomeseen inArticle 3 (4) of the €€ommerce
Directive inorder to allow the country of reception to restrict retransmissionitanterritory in cass

29 Eor an overview of possible cases of conflict solved on an amical basis, see the reports on ¢aéiappfithe AVMSD and the TVWF

http://ec.europa.eu/digitatagenda/avmsehpplicationreports. See also the background paper prepared for the EPRA meeting in 2011
Donde M. & ¢ rieshif Reference Working Group 1: Jurisdigtigww.epra.org/attachments/portorozvgl-jurisdictionrintroduction.

121 pirective 2000/31/EC of the European Parliament anthefCouncil of 8 June 2000 on certain legal aspects of information society
services, in particular electronic commerce, in the Internal Market (Directive on electronic comr{i206€] OJ L 17, http://eur -
lex.europa.eu/legatontent/EN/ALL/?uri=CELEX:32000L0031

22 Article 3(3) of the €ommerceDA NB OG A BSY dod® t F N} INFLKA M FYyR v &KFEf y2d FLLIXe& (2
128 pccording to theAnnex to the eCommerceDirective:

G!' & LINPGARSR F2NJAY ! NIAOES 06003 ! NIAOES oo6mM0O FYR 6HO R2 y2i | LILX
T copyright, neighbouring rights, rights referred to in Directive 87/54/EEC(1) and Directive 96/9/EC (2) as well as

industrial property rights,

T the emission of eletronic money by institutions in respect of which Member States have applied one of the
derogations provided for in Article 8(1) of Directive 2000/46/EC(3),

T Article 44(2) of Directive 85/611/EEC(4),

T Atrticle 30 and Title IV of Directive 92/49/EEC(%l TV of Directive 92/96/EEC(6), Articles 7 and 8 of Directive
88/357/EEC(7) and Article 4 of Directive 90/619/EEC(8),

1 the freedom of the parties to choose the law applicable to their contract,

T contractual obligations concerning consumer contacts,

1 formal validity of contracts creating or transferring rights in real estate where such contracts are subject to
mandatory formal requirements of the law of the Member State where the real estate is situated,

T the permissibility of unsolicited commercialor dzy A OF iA2ya o0& St SOGUGNRYAO YIAf dé
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2F ASOSNB GA2tlrGAz2ya 02y O0S Nyagaha any indteneritibBatie8 OG A 2 v
on grounds of race, sex, religion or nationality, and violations of human dignity concerning individual
LISNE2Y aé D

But, again, thee procedures are particularly complex and tiomsuming andi.a.because
2F G(GKS LINBaSyoOS 2F | -bRIBRMNIR 0y R4 X Mg, bk Si K & /L82/2
relevantcases have been very limited in numpgr

Phr2yyYaaarzy AGFTFF 2N AYy3I R2 GarmérgeiittS a h ¥ B S a B NPS EIAE JamughO t dzR My 3 m 8
2012 http://ec.europa.eu/internal market/ecommerce/docs/communication2012/SEC2011 1641 en.pdf
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3. National legal framework

3.1. The clearance of rights in the EU audiovisual sector

3.1.1. The patrticularities of the audiovisual work

The way audiovisual works are produced and marketed is quite different from other copyrightable
works such as musical works. Firstly, they invalpetentially large number of original righblders.
Depending on the country, this may include the screenwriter, film director, composer of the original
music soundtrack as authors. Furthermore, this also includes all artists involved as holders of
neighbouring rights. Secondhaudiovisual worksare normally more expensive to produce than
musical works. Tildly, the audiovisual work as a product suffers from cultural barriers to circulation
(in particular languageFinally, theaudiovisual industry isat as weHorganised collectively as the
music industry.

In theory, the producer of an audiovisual work should be in a position to give-taxritorial
licences. But in Europe this is rarely the case for different reasons that are not alwaysriofly
legal nature As mentioned inchapter 1 of this publication, in Europe financing methods often
include presales of broadcasting and online rights on a coubtrgountry basis, so very often
exploitation rights for a given country have alredagen presold and are not in the hands of the
producer anymore. Also, in guoductions it iscommonthat each ceproducer retains exploitation
rights for its respective countr{?

3.1.2 The clearance of rights and the special case of musical rights

In order to produce an audiovisual work, a producer usually has to clear all rights needed for the
production and exploitation of the work. To this end, s/he has to reach agreements with all the
creative parties involved in the production (e.g. film directdnematographer, composer of the
soundtrack, actorsias well as with all the rigHtolders of works used in the film (e.g. the author of a
novel adapted for the screen). After this clearance process, s/he is in a position to negotiate licensing
agreementswith third parties for the distribution and exploitation of the work.

The contractual agreements between producer and participants in the production of an
audiovisual work are normally made on a personal basis. There is a main exception to this principle:

12 5ee Enrich ElLegal Aspects of International Film-Bmductioré European Audiovisual Observatory, Strasbourg, 2005
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musical works included in an audiovisual wifikHere the interventio of a CMO has become the
rule. In order to provide a film with a music soundtrack, a film producer has two basic options:

B to use preexisting music, such as songs, classical music ougtiod music; or

M to have a composer write original music for the film.

Composers (and music publishers) are remunerated through the Synchronisation Licéfteaide

by the film producer and record companies are remunerated through the Master Use Lfeerté®
Otherwise national CMOs are usually in charge @rdging licences collectingremuneration for the
different uses of the musical work included in the figmd distribuing them to the right-holders

they represent®® In the case of television programmes, CMOs provide broadcasters with blanket
licences to facilitate the use of their entire repertoire (for broadcasting purposes only). Given that
broadcasters use an enormous amount of music in their programmes, it wbeldighly
complicated for both broadcasters and CMOs to negotiate the use of each musical work separately.

For example, in Germanyomposers, songwriters and music publishers assign on an
exclusive basis their rights to the GEMAThe following graphs shwthe rights clearance process
for a German cinematographic work:

Figure 3 ¢ Rights clearance process for a German cinematographic work

Scriptwriter

Director Actors Film
Cinematographer \ l Composer

\ / Record Label
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(preexisting music recordings)
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! : l ! controlled by )
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Public performance and mechanical rights

Source: Ventroni S., Copyright Clearance and the Role of Copyright Societies, IRIS Special, Legal Aspect®afiditio on
European Audiovisual Observatory, 2007.

126 Eor further information on this topic see Cabrera Blazquezahdve note 3

2" The Synchronisation Licence gives the licensee the right to use a musical composition as part of the film soundtramhced heukit
be obtained from the original copyriglowner, that is, the composer of the musical wods well as the writer of the lyrics. Since most
composers/lyricists have their work administered by a publishing company through a music publishing agreement, theraghtSpngh
licences is usuallyested in the publishing company.

28 The Master Use licence provides the licensee with the right to incorporate a sound recording into the film soundtraclnasdidefr
alia, the modes of exploitation of the sound recording, the geographical scopeedicence and its duration. The Master Use right
belongs to the producer of the recording, who has previously obtained all rights in the recording from performing antistsh tar
recording agreement. In cases where the performing artists have prodin@ddwn recordings themselves, they are the owners of the
sound recording.

129 seginfra note 130.

1% Gesellschaft fiir musikalische Auffilhrungsid mechanische Vervielfaltigungsrechtets://www.gema.de) Since not all composers
are GEMA members, some film productions actually us@kof f SRF KPS aYdzaA0é @ Ly &dzOK OF aSas LINRRdzOS
for permission to use the music nor to pay any royalties to GEMA. However, according to the cakthaBundesgerichtshof (German
Federal Supreme Court), the producer has to prove that the music used in the film is actuallyfl@&NfAhe legal situation is not clear,
it is presumed that the music belongs to the GEMA repertoire. This is tal&EMAVermutung(GEMApresumption).
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The way rights are cleared for a filvh in Germanydiffers because the synch rights for the
TV stations owred or commissioned productionas well as the rights for broadcasting and other
exploitation are granted by GEMA and the master use rights and broadcasting rights in the music
recordings are granted by another CMO, the Gesellschaft zur Verwertung von
Leistungsschutzrechten (GVL) (i.e. not by the record labels themsglves).

Figure 4¢ Rights clearance process for a Germariilin/

Source: Ventroni S., Copyright Clearance and the Role of Copyright Societies, IRIS Special, Legal Aspects of Video on Demand,
European Audiovisual Observatory, 2007.

3.1.3. The role of collectivenanagement organisationCMOS)

The authors of an audiovisual work can join a variety of different organisations to collectively defend
their interests: unions, guilds, associations and/or CMOs. National CMOs have a special role since
they act on behalf ofheir members, negotiate rates and terms of use with users, issuecksen
authorising usesand collect and distribute royaltie§? According to the Society of Audiovisual
Authors (SAAY? which represents the interests of the collective management societied their
audiovisual authors members at the European level, the two major rights that are currently
managed collectively which result in payments for audiovisual autffons Europe are cable
retransmission and private copying the countries where lags exist. Depending on the country,

1311f these T\productions are exploited on DVD or offered on \{Bétforms (secondary exploitationi} is unclear under Germaaw (and

not yet decided by the German Supreme Court) whether such secondary exploitagiongh NB G KS | dzi K2 NEk Ydza A O LJdzo £
+SYGNRYA {d3 4/ 2LRNAIKG / f SF NI yNKdlichew R (edijedal AspdisSf \Vaddo on Rendaill® 3 K {2 0
Special European Audiovisual Observatory, Strasbourg, 2007, http://www.obs.coe.int/en/shop/irisspecial
[asset_publisher/AOcy/content/irispecial2007-2? 101 INSTANCE AOcy

132 According toWIPO, this is thedefinition of a traditional CMOThere are various kinds of CMOs or groups of such csgtos,
depending on the category of works involved (music, dramatic works, "multimedia” productions, etc.) that will collectimelgema
differentkinds of right. Seww.wipo.int/copyright/en/management

1% Seewww.saaauthors.eu

% The collective management organisations of SAA represent twaalthor groups screenwriters and directors. But under various

pieces oflegislation music composers, cinematographers, designers, editors and, in the case of common law countries, even producers
can also be considered authors. There is currently onlyeldvharmonisation of authorship in audiovisual works at European lseehe
definition and identification of the authors of audiovisual works can vary from country to country SBéeWhite PapedAudiovisual

F dzi K2 NEW NR IKGa | ¢EREwNENadeos Nd/dbfiles/ngfile/X 500/ 75688 RALWhite Paper 2015.pdf
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