
On 28 and 29 May 2009, the Council of Europe organised together with their Icelandic hosts the
first Conference of Ministers responsible for Media and New Communication Services. The confer-
ence theme was “A New Notion of Media?”. Anyone who, like the conference participants, sets off
on a Faustian search for the “core” of the media will inevitably also reflect upon the function of
the public service remit in the new media. Here, the particular question that arises is what role
public service broadcasters should – or, more precisely, are allowed to – assume in the media world
that is going to be reorganised. As expected, the ministers once again reaffirmed in their resolu-
tion their “support for technology-neutral public service media, including public service broad-
casting, which enjoy genuine editorial independence and institutional autonomy”.

Paragraph 7 of the action plan adopted together with the resolution contains a call for the further
development of the notion of the public service value of the Internet. It expressly mentions the
possibility of state intervention to redress market failure and specifically draws attention to cases
“where market forces are unable to satisfy all legitimate needs or aspirations, both in terms of
infrastructure and the range and quality of available content and services”. Paragraph 7 of the
action plan thus brings us to an issue of EC law that is a regular subject of decision by the Com-
mission and the Court. Looking back, the question has up to now been what requirements the
notion of a public service broadcaster has to meet with regard to its involvement in the new media
in order to satisfy the competition and state aid provisions of EC law.

Topical as ever, this question fits into the general effort to strike a balance between the interests
of public and private broadcasters in the changed media landscape. This IRIS plus accordingly dis-
cusses the involvement of public service broadcasting in the new media. The author examines to
what extent and under what conditions the public service remit covers such an involvement and
where the limits to legitimate state funding currently lie. She therefore goes in some detail into
EC law and mentions numerous examples of national provisions in various countries.

It seems certain that the public service remit will have to be adapted to the context of the new
media and that this adaptation will have to take place by taking into account the interests of the
private and public media service providers. Whatever the outcome of this balancing act, at the end
of this discussion we will be declaring “The King is dead. Long live the King!”

Strasbourg, June 2009
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I. Introduction

The electronic media are continually changing, and public
service broadcasters want, and should (be able to), keep pace.
They use existing services and develop new ones in order to
reach their users “on the Internet”. This contribution discusses
the question of whether and, if so, which requirements of Com-
munity law need to be observed when member states permit
the public service media to engage in these activities.

1. The Legal Situation

Since the 1970s, the Community institutions have empha-
sised the importance of public service broadcasting on several
occasions. As early as 1974, the Court of Justice of the Euro-
pean Communities (ECJ) stressed that the member states were
entitled to define a broadcast service in the form of a general
programme as a service of general economic interest.1 The
court also recognised that the provision of television services
with a pluralist and non-commercial content can be the aim of
a national broadcasting policy and justify restrictions on the
free movement of services.

In the protocol to the Treaty of Amsterdam of 17 June
1997,2 the member states’ competence to provide for the fund-
ing of public service broadcasting was underscored, as was the
function of broadcasting in safeguarding democratic, social and
cultural values and preserving pluralism. The Council also
stressed this in its resolution of 25 January 1999 and added
that “the fulfilment of the public service broadcasting’s mission
must continue to benefit from technological progress”.3 The
Amsterdam Protocol attaches two conditions to the special
treatment of public service media when applying the competi-
tion and subsidy rules in the EC Treaty (ECT): firstly, the fund-
ing of the broadcasters must serve the public service remit “as
conferred, defined and organised by each Member State”; sec-
ondly, however, “such funding [must] not affect trading con-
ditions and competition in the Community to an extent which
would be contrary to the common interest, while the realisa-
tion of the remit of that public service shall be taken into
account”.

The European Parliament has also on several occasions reaf-
firmed the important role of public service media, not least in
the context of safeguarding media diversity.4

At the Lille Conference on 19/20 July 2000, the European
Commission emphasised the importance of public service

broadcasting in the online and digital television sectors, stat-
ing that it was important to provide public service broadcast-
ers with an opportunity to make full use of all the possibilities
offered by the new information technologies.5 The Commission
once again accepted this in principle in its communication of
2001 on the application of state aid rules to public service
broadcasting.6

Irrespective of these general statements, however, techni-
cal developments always lead to new problems concerning the
legitimacy of funding public service media offerings. In partic-
ular, the broadcasting remit, which is understood as something
dynamic and is supposed to be very flexible towards new devel-
opments, is being questioned. At any rate, the Commission
regards the current arrangements as providing insufficient
grounds for it to be able to carry out an assessment, in the con-
text of state aid rules, of the funding of new media services,
which do not constitute programmes in the traditional sense.
Having taken numerous decisions in individual cases in the last
few years, the Commission has been working on a revised
Broadcasting Communication since 2008.

The definition of the public service remit is highly relevant
for drawing the dividing line between culture and democracy
on the one hand and the market and commerce on the other.
It also has an impact on the tension between constitutional
and European law, because the specific features of individual
states, rooted in the history of their democracy and culture,
often conflict with European competition law, especially the
rules on state aid. The key question today is: does Community
law allow the remit of public service media to be shaped in such
a way that it takes sufficient account of the current importance
of certain (new) public communication services?

2. Challenges Raised by Media Development

2.1. The Increasing Importance of the New Media

The Internet is the future – or it will at least increasingly
constitute a large proportion of future media use. The number
of Internet users in Europe has risen at the same pace as the
development of the web from a purely text-based information
system into a multimedia platform for text, audio and video
offerings.7 According to a study produced in 2007, 45% of Euro-
pean broadband users regularly watch television online because
of the greater flexibility that it provides in terms of time.8
A large number of video and audio services offered both by
established broadcasters and newcomers are now available on
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the Internet. Programmes broadcast using the traditional
means of transmission (terrestrial, cable, satellite) are also dis-
tributed on the web (“live streaming”). There are also providers
that only distribute linear audiovisual services via the Internet
(“webcasting”). A large amount of on-demand video and audio
content is also available.

Compared to the traditional (electronic) media, the digital
media market has a different competition and service struc-
ture. On the one hand, there are many more (and, at the same
time, diversified) services; on the other hand, the usage habits
are becoming more individual and, as a result, more diverse.

2.2. Discussion of the Remit of the Public Service Media

The public service media are increasingly dependent on new
types of offering if they want to continue to fulfil their remit.
For some time now, they have therefore been developing,
expanding and honing their own online services. In their esti-
mation, the online audience cannot be won over by simply dis-
tributing existing television or radio content on the web, so
they have tried to exploit the specific advantages of the Inter-
net for the new offerings they have created. However, the pub-
lic service media’s online activities that go beyond simulcast-
ing (the simultaneous distribution of a complete item on
traditional networks and via the Internet) often lead to a
debate with private media providers on the legal possibilities
of, and limits to, public service offerings in the new media. The
private broadcasters are concerned about distortion of compe-
tition and about content funded by licence fees the demand for
which could also be met by the commercial providers. The press
complains in particular about the competition from the “press-
like” texts offered and calls for such services to be allowed at
most if they accompany programmes. The public service broad-
casters refer to the media neutrality of their public service
remit, which, they say, must also be discharged on the Inter-
net.

The new services involved in the discussion between the
private and public service broadcasters can be roughly divided
into three categories,9 each of which has to be assessed differ-
ently, not least because several member states are in the
process of enacting laws or are applying new legal rules for the
first time.

New Digital Media as a (an Additional) Distribution Channel

The first group consists of services that use the new media
as an additional distribution channel for public service broad-
casting. It is basically recognised that the public service broad-
casters are also entitled to exploit the existing (television and
radio) programmes using the new digital distribution channels,
such as simulcasting or via mobile reception networks (in the
DMB or DVB-H-standard). This also includes the use, subject to
additional conditions, of third-party platforms (Zatoo, Joost,
YouTube, etc.).

Excluded Commercial Offerings

The second group comprises so-called “purely commercial
activities”. These include – according to the Commission’s deci-
sion of April 2007 relating to Germany10 – the following serv-
ices: e-business, advertising/sponsorship, local reporting, links
to direct commercial offers, paid for games and “other down-
loads”, licence agreements with mobile operators, Internet
chat-rooms, programmes that enable insurance premiums to be
calculated and the offers of various insurance companies to be
compared.

Particularly Controversial Offerings

The offerings and forms of usage available on the Internet
that are the main focus of attention are those that permit pro-
grammes to be watched at any time independently of the tra-
ditional linear services. They form the third group of contro-
versial services and involve two fundamental questions: can
the traditional content of the public service media also be made
available by so-called on-demand services (with no content/
time limitations), and should the public service remit also
cover the development and distribution of services specifically
tailored to the new media and the way they are used?

• Examples of the first of the problems mentioned are the so-
called media libraries, for example in the form of archives or
catch-up services, which enable content that is available (in
digital form) and has already been broadcast to be offered
independently of a programme transmission time. For the
user, this may be an additional factor that takes into account
the democratic, social and cultural needs of society. For
example, by watching various past current affairs pro-
grammes a user can gain a picture of how the discussion of a
particular issue has developed over a specific period. How-
ever, the legitimacy of these on-demand services is not recog-
nised by everyone concerned. For instance, a discussion is
taking place on how long these offerings can be kept avail-
able and with what additional information their content may
be provided, as well as under what conditions any involve-
ment of third-party platforms is permissible. This makes it
difficult to draw a clear dividing line between the public
service remit and e-business, which is not allowed under that
remit. For example, what should be the characterisation of
archives which, after the expiry of the original access period,
are only made available against payment, for example as pay-
per-view? Or: would the public service remit also cover
priority access given to specific user groups, for example for
educational or vocational training purposes?

• With regard to the second set of issues, a discussion is under-
way concerning the offers and types of offer that the public
service media can develop or exploit in order to take into
account the specifics of the Internet. Should the proportion
of text, pictures, audio or video used by the public service
media be laid down? Should conditions perhaps be laid down
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for linking an offer to a specific programme distributed via
the traditional broadcasting system?

Many of the questions raised here cannot be answered in
the abstract, nor is it possible to provide a single answer that
covers a large number of member states.

II. Outline Provisions for the Public
Service Remit

Both the Council of Europe11 and the European Community
institutions have repeatedly turned their attention to the pub-
lic service remit. In the following, the Community’s legal frame-
work will be described and the problems that arise with regard
to defining the remit will be discussed.

1. Conditions for “Shared Responsibility”

Other than in the case of the Council of Europe, the ques-
tion frequently arises in the context of EU law as to what
extent the various definitions of the public service media remit
in the member states are subject to supranational supervision.
This problem is the constant thread that runs through the
observations below.

1.1 The Basis of the Competence of the EC

According to the principle of conferral (Art. 5(1) ECT), the
Community may only act in the cases specifically mentioned in
the ECT. Neither the Community nor the member states have
exclusive competence for the regulation of broadcasting.

Art. 151 ECT is often considered a relevant basis for the
conferral of powers in this field. However, it only confers sub-
sidiary competence on the Community in the field of culture,
and therefore the broadcasting sector.12 Under this provision,
the Community can enact measures for promoting culture but
not rules on harmonising national laws and regulations
(para. 5). According to Art. 151(4) ECT, the Community “shall
take cultural aspects into account in its action […] in parti-
cular in order to respect and to promote the diversity of its
cultures”.

The EC organs are entrusted with the task of setting up a
common market. Accordingly, the Community’s competence
can, in principle, extend to cultural activities if these are at the
same time economically relevant. As broadcasting has been
classified as a service by the ECJ, Arts. 49 ff. ECT (especially
Art. 55 in conjunction with Art. 47(2) ECT) can be considered
as a possible basis for the conferral of powers in these cases.13

Through the ECT, the Commission is also given both the
right and the duty to protect competition in the internal mar-
ket from distortion resulting from unfair practices. The law

relating to state aid is part of a system that serves this objec-
tive (Art. 3(1)(g) ECT). The EC institutions can check by refer-
ence to Arts. 87(1) and 86(2) ECT whether the public service
remit formulated by the member states complies with the law
relating to state aid.

Accordingly, in view of the dual nature of broadcasting as
an economic and cultural activity the EC also possesses regula-
tory powers. However, a simple glance at Arts. 86(2) and 87(2)
and (3) ECT shows that the relevant rules also leave scope for
the pursuit of non-economic objectives, for example in the case
of aid for cultural purposes (Art. 87(3)(d) ECT).

1.2. The Supervision of State Aid by the Commission and the
Discussion of the Public Service Remit

The legality of the funding of public service broadcasters
under the law relating to state aid depends on the extent to
which the public service remit constitutes justification under
Art. 86(2) ECT.

The ECJ,14 the European Court of First Instance (ECFI)15 and
the Commission16 have acknowledged that the activities of the
public service broadcasters are services of general economic
interest within the meaning of Art. 86(2) ECT. This rule enables
the competition rules enshrined in EC law (in this case, the ban
on state aid) to be limited if they would obstruct the perform-
ance of a public remit. In this connection, attention should
also be drawn to Art. 16 ECT, according to which “the Com-
munity and the Member States, each within their respective
powers and within the scope of application of this Treaty, shall
take care that such services (of general economic interest)
operate on the basis of principles and conditions which enable
them to fulfil their missions”. Art. 36 of the European Union’s
Charter of Fundamental Rights (ChFR) also underlines the
importance of these services.

According to the ECJ’s case law, Art. 86(2) ECT should be
referred to in order to bring the member states’ interest in
employing public-sector undertakings as an instrument of eco-
nomic policy into harmony with the Community’s interest in
the observance of the competition rules. This presupposes that
the member states have the relevant legislative powers. As part
of this competence, the member states lay down what is to be
understood by “services of general economic interest”.

There can, according to Art. 86(2) ECT, be no objections
under the state aid rules to systems of funding public service
broadcasting when:

• there is a clear and precise definition of the public service
broadcasting remit at the national level (definition of the
remit);

• one or more undertakings are formally assigned, by means of
an official legal act, the task of carrying out the public serv-
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ice remit and its actual execution is monitored by a body that
is independent of that/those undertaking(s) (assignment
and monitoring); and

• the public funding is limited to the extent necessary to ful-
fil the public service remit (proportionality test).

It should be pointed out that the Commission is entitled to
supervise the funding of public service broadcasters in a mem-
ber state under the powers it has under Arts. 87 ff. ECT to
review state aid. Art. 86(2) ECT can, exceptionally, justify the
funding of public service media contrary to the ban on state
aid, and this can result in this being compatible with the com-
mon market. If this rule is applied, the focus is on the public
service remit defined by the member states, and an examina-
tion needs to be carried out to establish whether the member
state concerned has provided a sufficiently clear definition.

1.3. Establishing the Respective Fields of Action of the Com-
munity and the Member States

The 1997 Amsterdam Protocol, which, according to Art. 311
ECT, has the rank of primary Community law, confirms that it
is the member states’ responsibility to determine and shape the
public service remit and fund the public service broadcasters
accordingly. In some cases, it has been concluded from this
that the member states must clearly specify the public service
remit and, in particular, that concrete obligations relating to
programming and associated tasks have to be clearly laid down
in order to enable an assessment to be carried out of whether
unlawful funding is being provided.17 This conclusion is neither
supported by the wording of the Protocol (“the public service
remit as conferred, defined and organised by each Member
State”) nor by the Council Resolution of 25 January 1999,
which makes the Amsterdam Protocol more precise with regard
to the new services. According to the Resolution, public serv-
ice broadcasting is given the possibility of benefiting from
technological progress and “bringing to the public the benefits
of the new audiovisual services” through new technologies.
The public service remit should be organised in an open,
dynamic and forward-looking way.

It is therefore difficult to draw a clear dividing line between
the powers of member states and the Commission. The defini-
tion of the remit is a matter for the member states, which to a
certain degree limits the extent and depth of the assessment,
but the Commission believes that it legally must be able to
examine whether too much compensation is being paid and
says that a precondition for this is that it has precise know-
ledge of what the remit in an individual case comprises.

Limits to the Commission’s Powers in Constitutional Law or
Legislation Relating to Fundamental Rights

According to Art. 6(2) of the Treaty on European Union
(TEU), the European Union is obliged to respect both the fun-

damental rights guaranteed in the European Convention on
Human Rights (ECHR) and those resulting from the constitu-
tional traditions that are common to the member states as
general principles of Community law.18 In addition, according
to Art. 6(3) TEU the Union has an obligation to respect its
member states’ national identities. As the following observa-
tions will show, the guarantees of fundamental rights at both
the national and European levels also provide strong indica-
tions that the member states have broad discretion with regard
to defining the remit. The Commission must take into account
both this and the fact that a broad and dynamic remit for pub-
lic service media pays due regard to the national identity of the
member state concerned.

In all member states of the European Union, broadcasting
is considered to have a fundamental democratic, cultural and
socio-political function. Its tasks are:

• to guarantee the free and comprehensive formation of indi-
vidual and public opinion;

• to represent the economic, cultural or ideological interests of
society;

• to report objectively and impartially;

• to preserve media plurality;

• to allow regional opinions and interests to be voiced so as to
provide information on and strengthen the identity of indi-
vidual regions;

• to supply the citizens with information, cultural and educa-
tional content and entertainment through a comprehensive
and balanced programme offer; and

• to guarantee high programme quality.19

Accordingly, it is, at least theoretically, possible to speak of
a common European public service function that entitles, and
even obliges, the legislators to take measures to safeguard
diversity of opinion and pluralism.20 In a large number of mem-
ber states, this function is inferred from the provisions of
constitutional law and often justifies the fact that public inter-
est in obtaining information takes priority over the interests of
the broadcasters. It thus, to a certain extent, legitimises the
development of, and limits to, the broadcasters’ freedom. Free-
dom of opinion or freedom of the media thus leads to a consti-
tutional postulate that empowers or even obliges the national
legislature to enact measures to safeguard pluralism.21 The
public service remit is principally regarded as having to be
entrusted to the public service media (funded by licence fees).

This view is also supported by Art. 10 ECHR and its inter-
pretation by (in particular) the European Court of Human
Rights (ECtHR). All EU member states have signed the ECHR.22
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To Put It Bluntly: Freedom of Broadcasting and Independence
from the State Versus a Precise Definition of the Remit

The Commission’s assessment of the definition of the remit
under the EU’s state aid rules may seriously clash with the pro-
tection of the public service media guaranteed by national and
European fundamental rights provisions:

According to the opinion expressed by the Commission in the
Broadcasting Communication, the public service remit must have
been entrusted to an undertaking by means of an official act.23

On the one hand, the remit must be clearly and precisely defined
by the member state; on the other hand, member states must
generally protect the independence of broadcasting from the state
and specifically safeguard the elementary programming autonomy
that can be inferred from that independence. The two objectives
can quite easily clash with one another. The more concrete the
terms of the remit specified by the state are, the more there is a
danger that the resulting conditions relating to the organisation
of the service or the programmes will unlawfully interfere with
the editorial freedom of the public service media, for the latter
should be able to take their decisions on the basis of journalistic
considerations under a remit defined in general terms.

It is thus necessary for the member states to have a great
deal of scope so that conflicts can be resolved. The Commission
accordingly has a duty to exercise restraint when examining
the definition of the remit. Only in this way will due account
be taken of the requirement set out in Arts. 6(2) and (3) TEU
that both fundamental rights and the national identity be
respected. This will ultimately result in the discharge of the
duty of sincere co-operation stemming from Art. 10 ECT.24

1.4. The Commission’s Broadcasting Communication

In its aforementioned Communication of 2001, the Commis-
sion made it clear on what principles it would be basing its
application of Arts. 87 and 86(2) ECT to state aid for public serv-
ice broadcasting. First of all, it recognised that the definition of
the public service remit is the responsibility of the member
states and that, given the specific nature of the broadcasting
sector and the interpretative provisions of the Amsterdam Pro-
tocol, a “wide definition” of the public service remit is “legiti-
mate under Article 86(2)”. In the Commission’s opinion, even
services that are not “programmes” in the traditional sense,
such as online information services, might be included in the
public service remit if they address “the same democratic, social
and cultural needs of the society in question”. However, the
Broadcasting Communication states that the definition of the
public service remit should be as precise as possible.

2. The Commission’s Practice

The Commission has in the meantime examined in several
investigations the definition of the public service remit and the

funding of online services offered by public service broadcast-
ers.25 The following observations focus on the insights gained
with regard to the (permissible) subject of the remit. The pro-
ceedings that were consulted in each case in connection with
defining the remit (more precisely) are also considered.

2.1. France

In the investigation concerning the funding of France 2 and
France 3, the Commission first of all established that, as stated
in the Broadcasting Communication, the definition of the pub-
lic service remit falls within the competence of the member
states. In this case, as in numerous other decisions, the Com-
mission recognised both the member state’s broad definition of
the public service remit and the fact that its supervision is
limited to the question of manifest errors.26 The Commission
considered that the schedules of tasks and obligations for
France 2 and France 3 of 16 September 1994, which, inter alia,
instruct the television broadcasters to discharge their cultural,
educational and social role in the organisation of their pro-
grammes by offering a wide range of information, culture and
entertainment, were sufficiently clearly defined and legitimate.
The remit includes:

• an obligation to broadcast government communiqués, parlia-
mentary debates or information on political organisations
and parties, trade unions and professional associations and
the main religious denominations represented in France,

• the transmission of drama, music, dance, variety shows,
sporting events and

• the transmission of programmes for children and young
people and fictional works.

The most recent amendments to the 1986 Freedom of Com-
munication Act, which came into force in March 2009, like the
draft of a new version of the schedule of obligations (cahier des
charges) of France Télévisions, start from the assumption that
the range of programmes will be extended and enriched in the
context of the new services.27

2.2. United Kingdom

The Commission commented on the funding of the BBC’s
Digital Curriculum in October 2003 by stating that a digital
entertainment channel is covered by the public service remit
when the additional offering is supplementary in nature,
differs from commercial offerings and is predictable for the
commercial providers.28 The Commission decided that no
manifest error had been committed and justified its decision
by making reference to the BBC’s clearly defined remit and to
the drawing up of a five-year plan in which specific criteria for
the excluded areas have to be stated, thus ensuring clarity for
commercial providers as to the subject-areas that will not be
offered.
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In the United Kingdom, a new legal framework came into
force for the BBC in January 2007, and the regulation involved
is being followed with great interest throughout Europe. One of
the main changes in the BBC’s Charter29 was the creation of a
new body, the BBC Trust. It is made up of twelve members
proposed by the government and has replaced the board of
governors. Institutionally, it is more clearly separated from the
BBC management, which is now known as the BBC Executive
Board, than the board of governors. Its function is expressly
regulatory in nature, and one of its main instruments to super-
vise the corporation’s performance is the conduct of a “public
value test” (PVT) (“How does the programme benefit the
public?”).

The test consists of two parts: the BBC Trust first conducts
a “Public Value Assessment”, which measures the value of a
planned new service for the consumer and society as a whole,
and at the same time the Office of Communications (Ofcom)
carries out a “Market Impact Assessment” (MIA), which meas-
ures the plan’s short- and long-term impact on the markets
concerned. The results of the two tests must as a rule be made
available after three months and form the basis of the Trust’s
provisional decision. The Trust then publishes them for public
discussion. It takes into account in its final decision the opin-
ions it receives. The PVT procedure is terminated with the pub-
lication of the binding decision by the Trust.

Up to now, four PVTs have been conducted (online services,
HDTV, a Gaelic digital service, and local video services), of
which the first three produced positive results. On the other
hand, on 23 February 2009 the BBC Trust turned down the
application to allow new local video services.30 Overall, it said,
the negative market impact of the BBC’s proposal was larger
than the added value for the licence fee payers and society as
a whole. The provisional decision of November 2008 had already
established that the BBC portals were ousting private regional
providers and publishers. According to the Chairman of the BBC
Trust, regional newspapers and others can now invest in the
Internet with the certainty that the BBC will not be entering
this market.

2.3. Ireland

With regard to the funding of the Irish broadcasters RTÉ
and TG431 the Commission reaffirmed in February 2008 that
purely commercial activities are not covered by the public serv-
ice remit. However, it can include, for example, the publication
of books or audiovisual material when the public service
benefit is established beforehand. This is done by means of a
multi-year Broadcasting Charter, which is drawn up by the
broadcaster and has to be approved by the minister responsi-
ble, and “annual statements of commitments”. The scope of the
public service remit is thus laid down in advance and imple-
mentation can subsequently be monitored by the relevant
supervisory authority. In the Commission’s opinion, the defi-
nition of the remit at any rate can include a proportion given

over to sports reporting, which can comprise up to 10%.
According to the Commission, the extent to which a new serv-
ice meets society’s democratic, social and cultural needs can be
adequately determined by a procedure in which its benefit for
society and any potential consequences for the market con-
cerned are assessed. This, the Commission says, also applies to
supplementary services.

In Ireland extensive changes in the broadcasting sector are
planned with the Broadcasting Bill 2008, including for public
service broadcasting (content and means of transmission)
and its funding. The public service remit will be extended,
especially with regard to the new media.32

2.4. Belgium – Flemish Community

The Commission’s decision of February 2008 completed the
examination of public service broadcasting in Belgium’s Flem-
ish Community (VRT). The Commission initially accepted exist-
ing outline arrangements for merchandising and other sub-
sidiary activities that, as commercial activities, do not fall
within the public service remit. An agreement was reached on
concrete criteria and a suitable procedure to enable a prelimi-
nary assessment to be made of the public-interest nature of
new media services.33 The assessment is to be carried out by an
independent advisory body. The potential impact on the mar-
ket concerned must also be analysed, for which a consultation
with interested parties could prove useful.

2.5. Denmark

The Commission stated in connection with the funding of
TV2 Danmark that TV2’s Internet pages which are limited to
informing the user about its public service television pro-
grammes fall within its public service broadcasting task. In the
Commission’s opinion, however, a commercial website that
makes available interactive products on individual demand,
such as games or chat-rooms, that cannot be distinguished
from commercial offerings, does not serve the democratic,
social and cultural needs of society and therefore cannot be
part of the public service remit.34

The Danish public service broadcaster’s Internet activities,
which, incidentally, are broadly defined, have thus in principle
not been called into question. As far as can be determined, the
legal rules applying at the time of the Commission’s decision
were the first in Europe to provide explicitly for the “new
medium” to be regarded as a “third supply channel” and a “new
type of service platform”.

For the period 2007-2010, a new contract for the provision
of public services has been concluded between the public serv-
ice broadcaster DR and the Danish Ministry of Education. It
contains an agreement on possible content and on the proce-
dure to be applied with regard to the examination of new serv-
ices (“value test”).35
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2.6. Netherlands

According to the Commission’s provisional assessment as part
of the investigation concerning the Dutch public service broad-
casting organisations, ancillary new media activities, for exam-
ple in the form of SMS or i-mode services, are not part of the
public service remit.36 However, the decision of 22 June 2006 on
the so-called ad hoc additional financing, which triggered the
proceedings, “only” deals with the general aims of the remit and
reporting on sports events, which are both accepted.37

In 2008, a new Media Act (Mediawet 2008) was passed,
according to which public service broadcasting should, in order
to fulfil its remit, also exploit all the opportunities made avail-
able by the new media and new channels of distribution.38

2.7. Germany

Public service broadcasting in Germany was the subject of
an investigation that ended on 24 April 2007 in a much-
reported agreement with the Commission (“state aid compro-
mise”). Among other things, the Commission called for the
competent authorities to provide a clear definition of the
extent of the remit to provide a basic service.39 They should
also guarantee that the public service broadcasters’ commercial
activities are clearly separated and exercised according to eco-
nomic principles. The procedure for monitoring the observance
of the rules should be strengthened by establishing a supervi-
sory body. The Commission imposed the following conditions:

• The remit of the public service broadcasters, especially for
activities in the area of the new media, should be sufficiently
defined.

• Lists should be drawn up of services that would normally be
covered or not covered by the public service remit. This
should guarantee transparency and predictability for other
operators on the market and enable the relevant supervisory
bodies to monitor effectively the legality of services.

• The interstate treaty should contain clear criteria to be met
in particular by online services in order to fulfil the existing
public service remit in a changing media environment. Such
functions comprise, for example, allowing all citizens to par-
ticipate in the information society, providing proper access to
services for minorities, making citizens aware of the benefits
of, and providing a trustworthy guide to, the new digital
services, promoting media competence and monitoring tele-
vision programmes in the light of changes in media use.

• The public service remit should be limited to journalistic-edi-
torial services that reflect the editorial added value of the
public service broadcasters.40

The German legislature had to perform a delicate balancing
act with regard to defining the public service remit: it was

necessary to balance the Commission’s demand for as precise a
definition of the public service remit as possible against the
programming autonomy enshrined in the constitution and the
need to guarantee opportunities for development in the field
of the new media (as the Federal Constitutional Court reaf-
firmed on 11 September 2007 in its most recent judgment on
this subject41).

With respect to the additional digital services, Germany
declared that the future interstate broadcasting treaty would
introduce programme categories by way of illustration in order
to spell out the existing requirements of the general program-
ming remit (which focuses on information, education and cul-
ture) in more concrete terms. For instance, with regard to the
focus on “information”, the interstate treaty could refer to
such programme categories as news, political information and
regional information, as well as sports. “Education” could com-
prise such categories as science and technology, children and
young people, upbringing, history, religion, natural history,
etc. The focus on “culture” could be broken down into such pro-
gramme categories as theatre, music, architecture, philosophy,
literature, the cinema, etc.

The 12th Interstate Treaty amending interstate broadcasting
treaties, signed by the premiers of the German Länder on 18
December 2008, is intended to transpose the state aid compro-
mise into German law. In this connection, the competition
Commissioner stressed that the German “three-stage test”
model see below for further details) “is an important example
for the type of procedural safeguards needed to ensure effec-
tive control at the national level”.42

Firstly, the interstate broadcasting treaty provides a direct
remit for the organisation of television programmes by the
public service broadcasters (in some cases on the basis of the
plans drawn up by the broadcasters and incorporated into the
interstate treaty). The interstate treaty declares that some of
the Internet services classified in German law as “telemedia”
also fall within the public service remit. Most of these services
have to be described in more detail by the organisers in their
telemedia plans. Attached to the interstate treaty is a list of
types of service that are not permitted in telemedia.

Secondly, an examination procedure is introduced for new
or modified telemedia services (the so-called “three-stage
test”): the broadcaster must inform the relevant authority
whether the service is part of the public service remit. It must
also indicate to what extent it meets society’s democratic,
social and cultural needs, to what extent it will qualitatively
enhance media competition, and what financial expenditure it
requires. The description must also include statements on the
quantity and quality of the existing, freely accessible services,
the market impact of the project and its opinion-forming func-
tion in the light of the existing range of similar services. Third
parties can comment on these criteria before the project is
implemented and the relevant body must examine these com-
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ments. That body has to consult independent experts on the
impact on the market concerned and must state its reasons for
deciding whether the project meets the criteria.43 If the project
passes the three-stage test, it is submitted to the body respon-
sible for legal supervision. Only the subsequent publication of
the details in the official gazettes of the Länder constitutes the
“official entrustment” required by the Commission.

2.8. Result of the Commission’s Decisions

The decision in the investigation relating to Germany
makes the Commission’s demands clear. The fundamental pro-
gramme categories to which it refers – information, education,
culture (as well as entertainment) – are to be found, despite
some differences in the details, in the legal provisions of almost
all member states. With regard to the definition of the public
service remit in connection with additional digital channels,
the Commission considers that the reference to these pro-
gramme categories is in principle permissible but calls for it to
be established to which category an individual additional chan-
nel belongs and for further details of the categories to be pro-
vided. On the one hand, this would make the scope and orien-
tation of the additional channels sufficiently clear in
comparison to the established channels available from the pub-
lic service broadcasters; on the other hand, it would enable pri-
vate broadcasters to plan their activities. Furthermore, the
supervisory bodies responsible would be able to carry out the
effective monitoring of the fulfilment of the commitments
entered into by the public service broadcasters.

A few clear indications emerge from the decisions for the
definition of the broadcasters’ public service remit as far as the
new media are concerned. In principle, a prerequisite for that
remit is that services offered via the new media also meet social
needs. Moreover, it is clear that the Commission attaches great
importance to the establishment of procedures for examining
this aspect and any potential impact on the market. Imple-
menting these requirements would lead to a discussion at the
national level on where (to use the term used in the United
Kingdom) the “public value” in the new media service lies.

3. Relevant Aspects of the Case Law of the ECJ and the
ECFI

The case law of the Community courts is relevant both for
future decisions of the Commission in individual cases and for
any revision of the Broadcasting Communication, so this will
now be discussed in brief.

As we have seen, the ECFI dealt with broadcasting issues as
far back as 1974 in its judgment on the Sacchi case. First of all,
it established that broadcasting is a service; secondly, however,
it stressed that the member states are entitled to define a serv-
ice of general economic interest within the meaning of Art.
86(2) ECT. In the case concerned, it was thus legitimate to

grant the public service broadcaster a remit to produce and
broadcast a general programme.44 The ECFI’s current case law
goes into this aspect in greater depth and breadth. A number
of more recent judgments concern some of the aforementioned
decisions taken by the Commission on the basis of its Broad-
casting Communication.

3.1. SIC v. Commission of the European Communities

The ECFI’s judgment of 26 June 2008 in the SIC v. Commis-
sion of the European Communities case deals with issues relat-
ing to defining the remit, to the “official entrustment” and to
supervision. It thus contains statements on the three assess-
ment criteria, the fulfilment of which can justify the funding
of public service broadcasting, which has to meet the state aid
rules in accordance with Art. 86(2) ECT (see II.1. above). The
court first of all follows the same line as the ECJ, which classi-
fies public service broadcasting as a service of general eco-
nomic interest (SGEI). This, the court says, “is explained more
by the de facto impact of public service broadcasting on the
otherwise competitive and commercial broadcasting sector,
than by an alleged commercial dimension to broadcasting”. It
goes on to say that “as is clear from the Amsterdam Protocol,
public service broadcasting ‘is directly related to the demo-
cratic, social and cultural needs of each society’”. Moreover, it
points out, the insertion of Art. 16 into the ECT by the Treaty
of Amsterdam underlined the importance of services of general
economic interest for the European Union. According to the
ECFI, “Community law in no way precludes a Member State
from defining broadcasting SGEIs widely to include the broad-
casting of full-spectrum programming”. That is not called into
question by the fact that the operator of the services is autho-
rised to carry on commercial activities, such as the sale of
advertising space. The decisive factor in determining whether
a service is of general economic interest is “the general inte-
rest it is designed to satisfy and not [… ] the means which will
ensure its provision”.

The ECFI has emphasised the freedom that the Amsterdam
Protocol gives the member states in the award of services of
general economic interest in the broadcasting sector, conclud-
ing from this that there is no requirement for a member state
to have recourse to competitive tendering when it intends to
provide the service – in this case public service broadcasting –
itself or through a public company.

On the question of whether the remit is fulfilled by public
service broadcasting, the ECFI distinguishes between two
stages of such an examination:

• Firstly, it is necessary to check whether the quality standards
are met, since these requirements, especially at the national
level, are the key feature of services of general economic
interest in the broadcasting sector. There is, the court says,
no reason for state funding to be continued if the public
service broadcasters do not adhere to any particular quality
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standards and thus operate on the market like any other
providers, such as the commercial broadcasters. However, it
makes it clear at the same time that verifying compliance
with quality standards is a matter for the member states and
that it must confine itself to establishing whether an inde-
pendent monitoring mechanism exists and has in fact been
used.

• A second question, according to the court, is whether the
services commissioned have actually been provided in the
way determined in advance and whether the costs corres-
ponding to these services have not been exceeded. Here, the
Commission is able to carry out checks: it can, for example,
consult audits by external auditors if they contain informa-
tion “relevant to the assessment of the costs for the purposes
of its assessment of whether the aid is proportional within
the context of Art. 86(2) ECT”. Only then is it possible to con-
duct a systematic examination of the cost-performance ratio
with respect to the remit.

3.2. TV2 Danmark and Others v. the Commission

In its TV2 Danmark decision of 22 October 2008, the ECFI
recognised the broad scope given to the member states. It reit-
erated that the legitimacy of the definition of the remit did not
depend on the nature of the funding (advertising, paid services,
etc.). At the same time, it clearly rejected the argument that
public service media could only act in the event of a failure of
the market and that the extent of their activities was limited to
services that differed from those of commercial broadcasters.
The assessment of the definition of the remit was not deter-
mined by whether comparable services were available or by what
impact the public service offering had on the market.45

3.3. Importance for Future Decisions

The most recent case law in particular emphasises the mem-
ber states’ comparatively broad scope for defining the public
service remit, and therefore for determining the nature of the
services of general economic interest. A difference from the
Commission’s decision-making policy seems to be emerging
since the ECFI now evidently sees the importance of the impact
of (new) services on the market very much in relative terms.

III. Revision of the Broadcasting
Communication

The Commission is of the opinion that improvements need
to be made to the definition of the broadcasters’ public service
remit in the new digital media environment, so it is currently
revising the Broadcasting Communication of 2001.

The Commission’s first step was to initiate a consultation.46

It then introduced the first version of a draft amending the cur-
rent Broadcasting Communication47 and conducted a public

hearing on this.48 It recently published the revised draft Com-
munication49 and began a further consultation process. It is
intended to adopt the amended Broadcasting Communication
before the end of 2009. Among other things, the focus is on the
principles for defining the public service remit, monitoring the
public service activities in the member states and the question
of the extent to which the scope of the public service broad-
casters needs to be extended in the light of the challenges
posed by the new media landscape. The new draft contains a
number of changes to what has so far been the point of view
of the Commission, which wants to reduce the depth of detail
of some of the requirements.

The most important elements of the draft are:

• It is up to the member states to choose the most appropriate
mechanism to ensure the compliance of audiovisual services
with the material conditions of the Amsterdam Protocol, tak-
ing into account the specific features of their national broad-
casting system and the need to safeguard the public service
broadcasters’ editorial independence.50

• As regards the definition of the remit, the Commission’s role
is limited to checking for manifest errors.51 The remit should
be defined as precisely as possible, but, in consideration of
the ECFI’s judgment in the SIC v. Commission case (see
above), the Commission also considers entrusting a given
broadcaster with the obligation to provide a wide range of
programming and a balanced and varied broadcasting offer to
be legitimate.52

• The first draft made the legitimacy of providing audiovisual
media content in the form of linear services via new distri-
bution platforms and the provision of special-interest pro-
grammes and media services that are not “programmes” in
the traditional sense, such as on-line information services
and nonlinear or on-demand services, subject to their “not
entail(ing) disproportionate effects on the market, which are
not necessary for the fulfilment of the public service remit”.53

The draft now states that “the simultaneous distribution of
content already available on one distribution platform (e.g.:
TV, radio) on new platforms (e.g.: Internet, mobile devices)
is not considered to be a ‘new’ service”. Services provided
against payment could in an exceptional case fall within the
public service remit if they clearly differed from commercial
activities, but offering “premium content” on a pay-per-view
basis would not be a legitimate part of the public service
remit.54

• It is generally up to the member states to determine, after
taking into account the characteristics and the development
of the broadcasting market and the range of services already
offered by the public broadcaster, what is to be understood
by a “significantly new service”. The “new” nature of a serv-
ice may depend, among other things, on the content made
available and on the way it is used.



11© 2009, European Audiovisual Observatory, Strasbourg (France)

L E G A L O B S E R V A T I O N S
OF THE EUROPEAN AUDIOVISUAL OBSERVATORY

• New services have to be assessed by the member states and
provision must be made for stakeholders to be consulted and
for the outcome of the consultation and the grounds for the
decision to be made publicly available. According to the old
draft, the assessment “would only seem effective if carried
out by an external body independent from the public service
broadcaster”. Exceptionally, a body within the public service
broadcaster itself may be charged with undertaking the
assessment.55 The wording of the new draft is more flexible
with regard to the supervision requirements and thus renders
them less stringent: instead of an external body, it provides
for one “which is effectively independent from the manage-
ment of the public broadcaster, also with regard to the
appointment and removal of its members, and has sufficient
capacity and resources to exercise its duties. Member States
shall be able to design a procedure which is proportionate to
the size of the market and the market position of the public
service broadcaster”.56

The draft Communication recognises that member states
must be able to act flexibly in order to respond more effectively
to the challenges of the modern Internet society faced by pub-
lic service broadcasters (para. 52). An important new develop-
ment is the requirement to carry out a public value test: new

services must be assessed, with the consultation of third par-
ties, to see whether they are part of the public service remit
and do not distort competition or create barriers to entering
the market.

IV. Conclusion

The establishment for the public service media of a remit
clearly located between culture and commerce is no easy task
for any of the players involved. It is likely that even a revised
Broadcasting Communication will not entirely eliminate the
need for decisions in individual cases at the European level,
especially owing to the experience gained following the numer-
ous complaints made after the publication of the present Com-
munication. Judgments of the European courts in pending pro-
ceedings or in new cases that might be brought in the future
to challenge the Commission’s decisions, will continue to
rekindle the debate. It is already becoming apparent now that
the discussion will be mainly about the extent to which the
impact on private competitors of (new) offerings from the pub-
lic service media should play a role in the definition of the
remit and why an ex ante assessment is required for new serv-
ices to enable them to be included in the remit.
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