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EDITORIAL

What broadcasters shall and shall not do is the very content of their
broadcasting licences. In other words, broadcasting licences exist in order to
implement broadcasting rules and policies. They ensure that the manifold and
often diverging interests of the general public and the broadcasting industry
concerning broadcasters” use of frequencies are taken into consideration and
brought into balance. In an even wider context, the legal framework for
granting licences should also be based on the individual’s interests such as
privacy and human dignity and it should foster the goals of Article 10 ECHR.

Broadcasting licences are, however, not only suited to pursuing honourable
purposes. In as much as they serve to achieve adherence with justified legal
requirements they might be misused to block the provision of services that
don't match the interests of the government controlling the licensing
authority. In that sense, broadcasting licences are like keys to the right of
freedom of expression. It is therefore crucial who administers them and how.

This IRIS plus gives an overview of the different legal frameworks for licensing
broadcasting in countries of the former Soviet Union, which all share the
experience of a relatively recent launching of licensing systems.
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1. Introduction

In the Russian Federation the practice of licensing broadcasters
began very recently. On 14 July 1990, President Mikhail Gorbachev
issued a decree entitled "On Democratisation and Development of
Television and Radio Broadcasting in the USSR".! It gave Councils of
People's Deputies (or Soviets) at all levels and public organisations
the right to open television and radio facilities and studios and for-
mulated the need for legislation on television and radio broadcast-
ing. This decree and the government resolution that followed pro-
vided the legal basis for the country's first non-state television and
radio programmes.?

As with the introduction of media registration by the USSR
statute “On the press and other mass media”? at about the same
time, licensing television and radio could be viewed as a curtailment
of the freedom of mass information because not all applications to
broadcast are granted. However, given the letter and spirit of inter-
national agreements* and having studied how broadcasters around
the world operate in practice, our opinion is that the opposite
applies - in a democratic state licensing per se does not obstruct this
freedom and, moreover, can and should promote it.

It is in the public interest to allocate frequencies to those who
offer the optimum service. Licensing can also ensure that broad-
casters comply with defined social objectives, for example to protect
minors and guarantee diversity in politics and information. There-
fore, there is a need for the sector to be properly requlated, not only
to uphold this freedom but also to balance it against other legitimate
rights and interests.

It is within this context that we shall examine the licensing
process in all post-Soviet states (Armenia, Azerbaijan, Belarus, Esto-
nia, Georgia, Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Moldova,
Russian Federation, Tajikistan, Turkmenistan, Ukraine, Uzbekistan).

2. Types of Licenses

Broadcast licensing generally has a dual nature in these coun-
tries, in that nearly everywhere two licences must be obtained: one
(to use a frequency for broadcasting) from the state body that
administers communications (usually the communications ministry),
and another (to actually disseminate television and radio pro-
grammes) from the licensing authority.

The communications licence (sometimes called "technical") is
secondary to the broadcasting licence in all post-Soviet states and,
on receipt of the latter, is issued more or less automatically. How-
ever, it should be noted that some states are visibly tightening this
process. An example of this is the Belarusian president's decision in
the summer of 2006 to dissolve the State Commission for Radio Fre-
quencies (SCRF) at the Ministry of Communications and Information
Technology and reconstitute it under the Belarusian Security Coun-
cil. This decision was taken "in the interests of rationalising the sys-
tem for state regulation of the allocation and use of radio frequency
resources". Even prior to dissolution, the SCRF was headed by a
deputy state secretary from the Security Council and included rep-
resentatives of the Armed Forces' general staff, the State Control
Committee, Interior Ministry, State Security Committee (KGB), Emer-
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gencies Ministry, State Defence Industry Commission, and the State
Border Guards Committee. It also had as one of its members a presi-
dential aide - the head of the presidential administration's main
directorate for ideology.

The situation in Armenia and Tajikistan, where the broadcasting
laws require a third licence to produce television and radio pro-
grammes, is surely one of diminishing freedom of mass information
because it involves even more bureaucratic hassle.

But this aside, the licensing of the actual dissemination of tele-
vision and radio programming remains the primary factor in requ-
lating the audiovisual media across the post-Soviet landscape. In
most of the countries in this study (Azerbaijan, Armenia, Georgia,
Latvia, Lithuania, Moldova, Tajikistan, Ukraine and Estonia), licens-
ing is governed by national statutes on television and radio broad-
casting. Ukraine and Armenia even define the aims and composition
of their regulatory and licensing authorities in their national con-
stitutions. Other countries in this study define the procedure
through presidential decrees and government resolutions.

3. Formation and Functions
of the Licensing Authority

Now let us look at how the post-Soviet countries’ licensing
authorities are constituted and on what principles they operate. To
what extent are they governed by the public interest and freedom of
information as they allocate frequencies and oversee adherence to
licence terms? We shall study the procedure in which these author-
ities are formed; the requirements placed on their members, their
terms of office and security of tenure; their powers; how open their
work is; how they are funded; and how accountable they are to the
public.

Lietuvos radio ir televizjos komisija, the Radio and Television
Commission of Lithuania, is an independent body that reports to
the Seimas (parliament). It regulates, licenses and controls com-
mercial broadcasters. It also plays a role in formulating state policy
on the audiovisual media.> Its 13 members are appointed as follows:
one by the president, three by parliament after nomination by its
education, science and culture committee, and one member each is
appointed by the Artists’, Cinematographers’, Composers’, Writers’,
Theatres” and Journalists” Unions, the Society of Journalists, the
Bishops’ Conference and the Periodical Publishers” Association. The
term of office for each member is not more than two terms of office
of the appointing state institution or the double continuous term of
powers of the appointing organisation’s management body. Members
of the Commission may not be members of parliament, the govern-
ment, the Council of the National Radio and Television,® or a senior
civil servant; they and their families are barred from holding shares
in broadcasting companies, and they are also barred from any form
of employment with broadcasters. They elect their chairman by a
simple majority for a two-year term.

The Commission is funded by a monthly levy on all broadcasters
that earn money from advertising (apart from the public company
LRT), set at 0.8 per cent of their income from advertising and other
commercial activities to do with transmission and (or) retransmission.”
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The Commission’s chairman delivers an annual report to a ple-
nary session of the Seimas, including on its financial activities. The
report is published in the official journal.

In two countries (Latvia and Moldova), the licensing authority
is appointed solely by parliament.

Naciondld radio un televizijas, the National Radio and Television
Council (NRTC) of Latvia is required by the Law on Radio and Tele-
vision® to be an “independent institution - a fully autonomous insti-
tution, which shall represent the interests of the public in the field
of electronic mass media and supervise the latter so that in their
operations the constitution, this law and other laws be observed”,
and is also required to ensure freedom of speech and information.
The Council is formed by the Saeima (parliament), which according
to its own rules of procedure elects the Council’s nine members. The
NRTC regulates the entire broadcasting sector: it superintends both
private and public service broadcasters and licenses commercial
broadcasting. This is bound to cause conflicts in its work between
the interests of public and private broadcasters, which might be why
the Latvian parliament is looking at ways of constructing a new reg-
ulatory body for public service television and radio. This body, the
Public Broadcasting Council, would take over the role of regulating
public service broadcasters (with the Ministry of Culture apparently
to license and oversee the private sector). Exactly how the new
Council will be established is unknown. The members of the existing
NRTC are appointed by parliament for a four-year term, so it consists
entirely of nominees from the political parties represented in par-
liament. Among the demands made of the Council's members, we
shall note a ban on simultaneous membership of parliament or the
cabinet of ministers, on any position in the leading bodies of polit-
ical organisations (parties), or on engaging in any other paid activ-
ity without the Council's consent. According to Latvian researchers,
the Council's reqgulatory function is made more difficult by a num-
ber of issues, especially its lack of legal sanctions and the presence
of controversial (and unconstitutional) curbs on foreign-language
broadcasts.’ The Council reports to the media the outcomes of its
meetings and all decisions taken, and supplies copies of those deci-
sions to broadcasters and other organisations with which it deals.
The Council is funded by the state and publishes a yearly report on
its financial and other activities in the official gazette.

As in Latvia, Moldova's Coordinating Council of the Audiovisual
regulates the entire broadcasting sector including the public service
company. Its functions include the following:*°

- to oversee commercial broadcasters’ compliance with licence terms
and legislation;

- to that end, to monitor periodically, when it deems necessary and
in response to complaints, the content of programmes proposed by
providers and distributors;

- to approve broadcasters’ codes of conduct;

- to define the procedure in which commercial broadcasters provide
airtime for parliamentary and local government elections;

- to define the terms, criteria and procedure for licensing broad-
casters and the procedure for permission to retransmit;

- to issue licenses for broadcasting and permits for retransmission.

In one country, Ukraine, the broadcasting authority is formed
equally by parliament and president and has probably the most
detailed rules of procedure of any post-Soviet state. The National
Broadcasting Council is constituted under the broadcasting statute
and is the state body licensing and overseeing broadcasters. It is also
responsible for drawing up and implementing the state’s policy on
licensing broadcasters. The procedure for forming it and also its pow-
ers are laid down in the statute “On the National Broadcasting Coun-
cil” (1997)! and it gets a special mention in Ukraine’s 1996 constitu-
tion (Articles 85 and 106).'2 It comprises eight members, of whom four

are appointed by the Verkhovna Rada (parliament) and four by the
president, and they elect their chairman and deputy chairman from
among themselves by a secret ballot. Members have to be Ukrainian
citizens with higher education and at least five years’ experience (in
particular, of a scientific or teaching nature) in journalism, law, broad-
casting, management, academia or the arts, have a command of the
state language and have been resident in Ukraine for ten years. Dur-
ing their term in office they may not occupy any other position,
including voluntary, in state or non-state bodies, organisations or
establishments or businesses, be a member of parliament, be in receipt
of any remuneration or one-off royalties for any other work apart from
research, teaching or creative (this exception does not apply to
research or creative work in broadcasting). They must relinquish any
post as founders or co-founders of television or radio organisations or
any share of ownership therein. For all that, they are autonomous and
may not be removed from office by the president or parliament.

The National Broadcasting Council’'s powers are extraordinarily
wide. As part of its supervisory remit it must ensure the following:

- compliance by broadcasters and programme providers with broad-
casting legislation;

- compliance by licence holders with legislation on advertising and
sponsorship in broadcasting;

- compliance by licence holders with the specific procedure in law
for broadcasting during election campaigns and referenda;

- compliance with broadcasting technology requirements;
- compliance by broadcasters with Ukraine's laws on cinematography;
- compliance by broadcasters with Ukraine's laws on the proportion
of domestically produced output and on the use of languages;
- compliance by broadcasters with legal requirements on the extent
of foreign ownership;

- compliance by broadcasters with legal requirements on public
morality;

- imposition of sanctions within its powers for breaches of Ukrain-
ian law;

- official monitoring of broadcast output.

The National Broadcasting Council's regulatory remit is:

- to license broadcasters;

- to license programme providers;

- to play a role in drafting and approving Ukraine's National Chart
for Distribution of Radio and Television Frequencies and Radio
Frequency Utilisation Plan with regard to those frequencies allo-
cated to television and radio;

- to draw up the terms for use and selection of users of radio fre-
quencies allocated to television and radio;

- to ensure and promote competition between broadcasters of all
forms of ownership as required by law, to create an environment
preventing removal, limitation or distortion of competition in
broadcast news;

- to maintain Ukraine's State Register of Broadcasters.

As regards the organisation and development of broadcasting,
the National Broadcasting Council has the following powers:

- to play a role in drafting and implementing state policy on broad-
casting;

- to draw up and approve the Development Plan for the national
broadcast news sector;

- to monitor the state of affairs in broadcasting in Ukraine;

- to rule on the establishment and development of broadcast chan-
nels and networks that entail use of radio frequency resources;

- to determine the technology development procedure for multi-
channel television networks entailing use of radio frequency
resources, and the procedure for tenders for the technology devel-
opment, maintenance and operation of such networks;
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- to commission findings on the electromagnetic compatibility of
radio-electronic broadcasting systems;

- to promote Ukrainian broadcasters' integration into the global
information arena and to ensure their operation to international
standards;

- to aggregate the implementation in practice of broadcasting leg-
islation, and play a role in drafting proposals to improve the leg-
islation;

- to collaborate with international organisations and other coun-
tries' state authorities and nongovernmental organisations for
broadcasting;

- to define the procedure for documenting, accounting and reten-
tion by broadcasters of copies (recordings) of broadcast output,
and for temporary storage and a broadcast archive as required by
Ukrainian legislation;

- to establish and maintain the State Television and Radio Archive
as required by law.

The Council is funded by the state, delivers an annual report on
its activities, publishes that report by 1 February of the subsequent
year and sends it to parliament and the president.

In the Caucasus states, the licensing authorities are exclusively
presidential appointments.

Georgia's communications and post statute of 19993 set up a
National Regulatory Commission for Communications and Post, which
oversees and licenses the broadcasting sector. In theory, the Com-
mission is a public entity and a standing and independent state body
not subordinate to any state authority. Yet all three of its members
are appointed to their six-year terms of office by the president.

The Commission’s members and their close relatives may not
have any direct or indirect proprietary or financial interest in a
licence holder or be in receipt of any income or other benefit from
an existing or applicant licence holder, or hold any position in any
commercial undertaking of a licence holder.

The Commission's primary functions are:

-

.to determine the conditions for licensing and also, following the
procedure required by law, to issue, renew, suspend and revoke
licences;

. to certify and standardise means of communication;

3.to determine and allocate the radio frequency spectrum in con-

junction with the Ministry of Transport and Communications and
other interested agencies;

4.to allocate radio frequencies;

.to promote a competitive environment;

6.to rule within its remit on disputes between licence holders and
also between them and consumers;

.to oversee compliance with communications licences and impose
penalties for non-compliance as required by law.

no

(S
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The Commission compiles a yearly report on its activities, which
it submits to the president, parliament and Ministry of Transport and
Communications and places in the public domain. It is funded from
the licence fees.

Azerbaijan's licensing authority was set up in 2003, the year
following the enactment of a broadcasting statute! and the
approval by the country’s president of the standing orders of the
National Radio and Television Council (NRTC).!® The president
appoints its members, who may not be prematurely removed, for a
term of office of two, four or six years. NRTC members may not be
in the employ of the executive authorities or judiciary or engage
in any paid activities apart from teaching, creative work or reli-
gion.

The NRTC's remit is to:

- prepare and implement an integrated development blueprint for
television and radio;

- define technology and quality standards and norms for broad-
casting;

- hold competitions for and issue broadcasting licences;

- oversee the use of broadcasting technologies and rational use of
frequencies;

- ensure post-watershed transmission of programmes potentially
harmful or disturbing to minors;

- prevent promotion of terrorism, gratuitous violence, national or
racial or religious discrimination; and oversee distribution of
advertising and compliance with broadcasting law.

Among the members of the NRTC's first convocation were an
employee at the state broadcaster's finance department, a former
director of the Azerkniga publishing amalgamation, an employee of
the newspaper Azerbaijan, a lawyer from the Ruh public Committee
for Protection of Journalists, and a history teacher from Baku's
Slavonic University. This line-up of the NRTC elected the head of the
socio-political department at the president's executive office as
chairman for a six-year term.

The pro-government press at the time claimed that "yet another
institution of a democratic society" had been established. Newspa-
pers reported that "in order to safeguard the NRTC's independence,
its members have been given a number of important guarantees. For
example, they may not be removed from office until expiry of their
term ... Despite being funded by the state, the NRTC is independent
in its work."'® Opposition journalists, however, pointed out that
"when the draft broadcasting statute was being debated at the
National Assembly, doubts were cast on the Council's ability to be
independent. In the first draft, members would be appointed by the
president in consultation with parliament. It had been expected
that they would be nominated by public organisations and other
bodies after broad debate of the candidates, but the president's
office insisted that the relevant clauses be removed. This means that
it has become, completely and in its entirety, a means for the pres-
idency to control television and radio. Objections against this were
sent to a variety of international organisations. Dismay about the
new statute was voiced by Council of Europe Secretary General Wal-
ter Schwimmer, OSCE Representative on Freedom of the Media
Freimut Duve and numerous nongovernmental organisations
engaged in this field.”? The issue remained unresolved and Presi-
dent Heydar Aliyev had his way.

Armenia's National Commission on Television and Radio is an
independent state body whose activities are governed primarily by
broadcasting legislation'® and its own rules of procedure. It com-
prises nine members, who are all appointed by the president for a
six-year term?® and elect their chairman and his deputy from among
themselves. Members have to be citizens of Armenia with substan-
tial experience of journalism, broadcasting, technology, culture, the
arts, science or law, be of higher education and have a command of
the Armenian language. Places on the Commission may not be taken
by members of political parties' governing bodies, public service or
commercial broadcasting executives or anyone who has a contractual
relationship with a broadcaster or is a founder and (or) owner or co-
owner (shareholder or investor) of a broadcaster. The chairman and
his deputy may not combine their offices with other paid work apart
from teaching, scholarly or creative.

The Commission's remit extends only to licensing and oversee-
ing commercial broadcasters:

- it allocates frequencies and issues licences;
- it monitors programme-making and technologies for compliance
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with existing standards and licence terms;

- it can suspend a broadcaster pending a court ruling on breach of
the broadcasting statute;

- it can revoke a licence in a range of circumstances prescribed by
the broadcasting statute.

The National Commission is funded by the state, and reports
annually on its activities and finances to the National Assembly. It
also publishes these reports in the press.

In the remaining eight countries - Belarus, Russian Federa-
tion, Kazakhstan, all the Central Asia states and Estonia - licens-
ing is carried out by a governmental body (usually advised by a com-
mission at the relevant ministry) or by a government
cross-departmental commission. A typical example of the latter is
Uzbekistan, where the "Interdepartmental Coordinating Commis-
sion for the improvement and increasing the effectiveness of infor-
mation activities and data transmission at the Cabinet of Ministers
of the Republic of Uzbekistan" comprises representatives of the Com-
munications and Information Agency, Interior Ministry, National
Security Council and Press Agency (all of them government bodies),
plus a single journalist.?°

These authorities have a variety of names - the government
Committee for Television and Radio in Tajikistan, the Committee for
Information and Archives of the Ministry of Culture and Information
in Kazakhstan, or the Ministry of Culture in Estonia. But their
essence remains the same, in that the members of the body that
chooses the winning bidders for licences are appointed by the gov-
ernment. Their terms of office and the criteria for their selection,
appointment and removal are not defined and the criteria for award-
ing licences are vague, their work is not transparent and public, they
are funded by the state, and they are not required to - and often do
not - account for their work to the public or parliament.

In all 15 countries of the region, these authorities issue licences
and endeavour to ensure that broadcasters observe the terms of their
licences and the law. In many countries, they also play a role in for-
mulating national policy and standards for broadcasting, represent
their country internationally,?! examine complaints including from
the viewing and listening public, and so forth.

4. Licensing Criteria and Procedures

The criteria that a licensing authority applies in choosing the
winning bids in a competitive process are an important indication
of whether the interests of society and freedom of mass information
are being served.

The statutes governing these authorities vary in terms of the
quantity and precision of their criteria. Estonia's Broadcasting Act??
stands out for being the briefest, requiring a licence to be awarded
to the applicant that submits the best proposal (Article 40 paragraph
4 second option). In Latvia, the sole statutory criterion is that pref-
erence should go to the bidder “whose general programming concept
is oriented towards a wider public demand" (Article 12 (3) of the Law
on Radio and Television). In Azerbaijan, when the terms of a com-
petition are being drawn up "the interests of viewers, listeners and
the state should be taken into account", and in Kazakhstan the
Rules for competition for terrestrial broadcasting rights of 2002
favour "the best creative, technological and financial proposals".

In the Russian Federation, the successful bidder in a competi-
tion is that which offers the best combined broadcasting, techno-
logical and financial model. But by precisely which criteria a broad-
casting model is adjudged to be the best is difficult to say.??
Furthermore, in the overwhelming majority of cases, the national

licensing body (currently Rossvyazokhrankultury, the Federal Service
on Supervision in the Sphere of Mass Communications, Telecommu-
nications and Protection of Cultural Heritage?4) has called competi-
tions without specifying any particular target market for broadcast-
ing models ("free broadcasting concept"). This practice was
highlighted in 2002 by Prof. Mikhail Fedotov, who posed a reason-
able question: "This de-facto means the sale of frequencies, since all
competitions are run on free-concept lines. So what, then, is the
state's policy on licensing broadcasters?"?>

Article 25 of Ukraine's broadcasting statute?® contains three
criteria that the National Council should apply when selecting the
winner in a competitive bidding process: greatest likelihood of com-
pliance with the terms of the competition; intent to transmit
socially important programming (news, socio-political, children's
etc) and to meet the information needs of national minorities and
ensure freedom of speech; superior financial, professional and tech-
nological resources.

The National Commission in Armenia shall take into account
four criteria to award licences: programming made in-house; pro-
gramming made in Armenia; the applicant's technological and finan-
cial resources; the professional training of the bidder's personnel.

The Republican Commission for Television and Radio in Belarus
shall apply even more criteria when choosing successful bidders:

- viability of the creative blueprint and the main technological and
financial parameters;

- spare capacity on the airwaves;

- viability of the business model, including the bidder's financial
resources;

- starting date for provision of service and its development
prospects;

- bidders' competence (past experience in similar lines of business).

In Lithuania, the Law on Provision of Information to the Public?’
requires the Radio and Television Commission to prefer applicants that
promise creativity and cultural originality, to provide information and
education and to present information correctly and impartially, to
respect human dignity and privacy, to shield minors against potential
physical, mental and moral harm from information in the public
domain, and to broadcast to areas not yet served by other stations.

In Moldova, the successful applicant is that whose programming
and technology resources best meet the public need and the licence
terms. Preference is given to broadcasters seeking a licence to trans-
mit programmes made in-house or in Moldova. Prior to 2006 the cri-
teria also included encouragement of pluralism of opinion, competi-
tion, creativity, independence and objectivity in broadcasting.

In Uzbekistan, the successful applicant is that which offers the
best creative, technological and business proposals that comply with
media and communications legislation, the licence terms and also
the conditions laid down in the Regulations on the Licensing of
Telecommunications.? Bids should be evaluated in the light of:

- the amount of own programming to be broadcast, transmission
times (daily, 24-hour), the ratio of languages within output,
planned amount of airtime in the state language;

- the variety of methods and means of transmitting information
(teletext, language dubbing of soundtracks, etc);

- the use of modern studio and transmission technologies;

- commitment to make and disseminate (transmit) television and
radio programmes in high-quality sound and picture definition;

- commitment to extend broadcasting to remote areas;

- the economic technicalities (sources of funding and their reliabil-
ity, revenues and spending);
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- the target audience for the proposed programming and the ratio
of genres;

- the level of professional training of journalistic and technical per-
sonnel;

- the ratio between own production and rebroadcasts;

- an applicant's possession of an existing broadcasting network.

An important provision is that if two or more bidders in a com-
petitive process submit proposals that equally meet requirements,
then preference goes to the one offering the most money for the
licence.

In Kyrgyzstan, the licensing body considers the amount of an
applicant’s own programming, transmission timing (daily, 24-hour),
opportunities for carrying additional information, its transmission
technologies and equipment and how they are to be used, commit-
ment to extend broadcasting to remote areas; possession of an exist-
ing broadcasting network, economic (financial) resources, and the
level of professional training of journalistic and technical personnel.

If a licensing authority is to be independent, it should conduct
its work transparently. Open meetings with records available to the
public and (or) journalists are a central feature of society’s control
over the decisions taken by such an important body. We note that
in Ukraine, sessions of the National Broadcasting Council are open
and that there is no statutory provision for a closed session. In
Armenia, Georgia, Latvia and Lithuania the law requires the
licensing body to convene in public, although they may be held
behind closed doors to avoid disclosure of information deemed in law
to be secret (or as in Lithuania, where necessary in order to protect
the privacy or property of a person). In addition, in Georgia and
Lithuania rulings and resolutions - including those reached at
closed sessions - should be published in the official journal. All res-
olutions, decisions, instructions, records and other documents of
the Commission should be open to perusal by the public.

The legislation of other post-Soviet countries makes no provi-
sion for transparency. The maximum degree of openness here is the
opportunity for licence applicants or their representatives to be
present during evaluation of bids in a competition. In this context
it is hardly surprising that the heads of several diplomatic missions
and organisations including the European Commission, the Council
of Europe and the Organisation for Security and Cooperation in
Europe have voiced concern at the licensing procedure in Moldova
and have directly stated that “allocation of licences and frequen-
cies should be transparent and fair in order to dispel any doubts
regarding political considerations or commercial bias”. They recalled
that “Moldova has assumed commitments to create and maintain
the appropriate legislative framework to guarantee freedom of
expression and the media in line with European standards and
Council of Europe and OSCE recommendations, and also to ensure
transparency in the relationship between the authorities and the
media in line with Council of Europe recommendations. Trans-
parency in the decision-making process for allocating frequencies
and awarding licences, the lack of which was criticised in 2004 by
the OSCE Representative on Freedom of the Media, is a direct part
of those commitments.”?

5. Duration and Renewal of Licences

It seems that most nowhere in the world is the right to use a
given frequency for television or radio (or indeed other purposes)
granted indefinitely. The existing, limited, electromagnetic spec-
trum means that not everyone who wants to put their programmes
on the air can do so, either now or in the future. Accordingly, and
given that radio frequencies use the airspace that belongs to the
people (or the state), the rights to operate on them are temporary.

If we compare licence durations, we see that the longest ones for
national broadcasters are in Lithuania (where the amended Civil
Code provides for an unlimited (an open-ended) license;*° as we
have found, the licensing process is the most independent from the
state) and Georgia. Licences are usually issued for between three
and seven years, and in some countries for longer if heavy invest-
ment is required, for example, in satellite broadcasting.

It is not surprising, therefore, that in those countries where it
will be difficult to remedy uncertainties in the licensing procedure,
the industry is pushing for existing licences to at least be extended
- but without any great success. For example, the president of the
Russian Federation’s National Broadcasters Association, Eduard
Sagalayev, has often called for precise and transparent licensing
rules and regards the introduction of longer licence terms as a pri-
mary aim. Sagalayev advocates a ten year licence, believing that five
years is not long enough to achieve any kind of commercial success
in the media business.3?

The duration of a licence would not of course be so important
were its renewal not tied up with excessive or vague requirements.

A study of the highly varied rules for renewal of licences in the
post-Soviet states shows the following results, in rising order of strict-
ness. Lithuania has no procedures for renewal as the Civil Code pro-
vides for an “open-ended licence”. In Latvia, an existing broadcaster
has a preferential right to licence renewal if in the preceding year
there have been no court rulings against it for breaking the broad-
casting statute. Azerbaijan will not renew a licence if a broadcaster
has committed multiple breaches of the law and despite warnings
from the appropriate state body failed to remedy them, or if it has had
multiple fines or other penalties imposed. Ukraine can withhold
renewal if a broadcaster has breached the terms of its existing licence
or the law. The offences should be confirmed in rulings and sanctions
by the National Broadcasting Council and not have been overturned
in the correct legal procedure, or by court rulings. In Moldova, a
licence is renewed if its terms have been observed for its entire dura-
tion and there have been no breaches of broadcasting laws. A broad-
caster, in order to renew its licence in Belarus, must not only have
complied with media laws and the programming concept that it pro-
posed but also the rules in its licence to use radio frequencies. A
licence will not be automatically renewed in Georgia if the holder has
been penalised for breaking the law or the (not yet adopted) Code of
Conduct, and also if it has failed to comply with a ruling by the licens-
ing authority or has broken the terms of the licence. In Tajikistan, a
broadcaster “that has not committed offences in its activities” has a
“preferential right” to licence renewal. When a licence is up for
renewal, consumer opinion on the quality of programming and also
public needs are taken into account. In Uzbekistan, licences are
renewed in the same procedure as the initial application. Armenia
does not renew licences at all, which is one of the most controversial
aspects of its national broadcasting legislation.

6. Practice of Licensing

The way in which the licensing authorities operate is bound to
leave many unhappy at the choice of successful bidders in competi-
tions. But if we examine the complaints, we discover a definite trend
- a reduction in political and news broadcasting in favour of enter-
tainment. In Moldova, this was the conclusion reached by a confer-
ence of experts on journalism and freedom of expression, which
stated that the Coordinating Council of the Audiovisual, which
issues licences and comprises representatives of the ruling party, has
a habit of turning away politically “questionable” broadcasters.3? In
Georgia, local observers speak of the National Regulatory Commis-
sion for Communications and Post applying sanctions selectively,
and of dual standards. The case of the Lomsia-IV regional broad-
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caster has been cited in this regard. It was refused a licence renewal
although another broadcaster (Rustavi-2, which is close to the
authorities) was allowed to stay on the air despite having commit-
ted similar offences.3? Numerous licence refusals have been recorded
in Tajikistan, including under the pretext that “commercial radio is
an invention of world imperialism”.34

But the greatest criticism has been directed at Armenia’s
National Commission on Television and Radio, especially for its treat-
ment of the Al+ television station. The only channel available
nationwide and in the capital and not influenced by the authorities
(according to the Yerevan Press Club), it was first refused a licence
in a competition held on 2 April 2002. This led to accusations, from
the Armenian Union of Journalists, the Yerevan Press Club, the
Internews non-state organisation and the US embassy, that the rules
for choosing the winner had been broken. The Council of Europe
called on the authorities to urgently amend the broadcasting laws in
line with its recommendations.3® Criticism grew so intense that the
Foreign Ministry stepped in to defend the licensing authority, say-
ing: “We feel it necessary to point out that the competition for fre-
quency 37, as for other frequencies, was called in line with the
Statute ‘On television and radio’,[3¢] which was drafted with input
from all television companies, passed by an overwhelming majority
in the National Assembly including all influential political forces in
the country, and subsequently was the subject of a favourable report
by the appropriate department of the Council of Europe.”?’

One might accept this argument, but in the years since then A1+
has bid in twelve competitions and has been turned down every time.
Journalists have concluded that regardless of the merits of A1+'s bids
in the competitions, and regardless of whether its finances are sound,
the Commission is determined to keep it off the air.3

7. Restrictions on Licenses for Foreigners

Licensing has to do with the regulation of foreign ownership
within the national media. A number of countries - including in the
West - limit foreign ownership in order to protect their national
sources of information against political influence from abroad and
to protect domestic businesses against the power of transnational
corporations. Of all types of mass media, the one that enjoys special
protection against foreign expansionism is the most influential and
accessible - television.

Other CIS countries took their cue from the Russian media
statute? (and its Article 7 on founders) and legislated to ban the
establishment of media outlets by non-resident foreign nationals or
stateless persons. At present, this ban remains in force (apart from
in the Russian Federation), in Azerbaijan (unless a foreign
national is permanently domiciled there and then only under an
interstate treaty) and in Belarus. Foreign corporate entities and
individuals are banned outright from establishing media in Kyr-
gyzstan, Latvia, Tajikistan (which also bans stateless persons),
Turkmenistan and Ukraine (in the case of broadcasting). Kaza-
khstan and Moldova prohibit foreigners from being editors-in-chief.

A number of countries have used media ownership clauses to
impose restrictions on foreign nationals. In Kazakhstan, foreign
corporate entities and individuals and also stateless persons may not
directly or indirectly own, utilise, dispose of or manage more than
20 per cent of a company that owns a media outlet or is active in
the media business.*? Lithuania only allows foreigners to be “pub-
lic information producers or disseminators” if they set up their own
business or a subsidiary for that purpose in the country. Uzbekistan
precludes businesses with more than 30 per cent foreign ownership
from establishing media outlets, and Azerbaijan restricts the
amount of money that foreigners can put in the media.

Similar restrictions apply to possession by foreigners of broad-
casting licences in Azerbaijan, Armenia, Georgia, Latvia, the
Russian Federation and others. For example, Georgia’s Communi-
cations and Post statute (1999) rules out licences for:

a) authorities of foreign states and their proxies;

b) foreign nationals and stateless persons and their proxies;

c) bodies incorporated under foreign legislation, their representative
offices or subsidiaries;

d)bodies incorporated under Georgian legislation and more than 50
per cent owned by the entities mentioned in b) and c) above.

In the meantime the restrictions on setting up and owning tele-
vision and radio stations inexplicably vanished when Moldova
revised its broadcasting legislation in 2006. Interestingly, similar
caps on foreign ownership of broadcasters (30 per cent) disappeared
when Ukraine reworded its broadcasting statute, also in the same
year.

Finally, another restriction in the series is the post-Soviet coun-
tries” imposition of quotas on airtime given to foreign-made pro-
grammes.

However, practice in the post-Soviet countries shows that for-
eign companies and individuals actually enjoy much greater freedom
than the law allows with regards running and owning media out-
lets.*! This issue is handled by state authorities with a sideways
glance at the law but more often with political and economic expe-
diency in mind. "Expediency” in this context means investment in
the entertainment and politically neutral media and activities that
do not impinge on crucial aspects of the state's information security.
Examples of this are the numerous western cable and satellite chan-
nels now widely available in post-Soviet countries without licensing
or formally establishing themselves there. Another example is the
Russian channel Ren-TV, which mostly runs entertainment and
partly belongs to the German company RTL.

8. Concluding Remarks

If broadcasters are to be licensed and the airwaves monitored in
the interests of all society, then it is important that the authority
doing this should be independent from the state and formed in a way
that takes account of public opinion. Our study shows that the body
that most complies with these criteria in the post-Soviet landscape
is the Radio and Television Commission of Lithuania.

As to the licensing criteria, we can categorise post-Soviet prac-
tice as “technological” (Belarus, Kyrgyzstan, Russian Federation,
Uzbekistan), “social” (Latvia, Lithuania, Ukraine) and “national”
(Armenia, Moldova). The technological principle judges companies
by their ability to start up a broadcasting operation and reliably
operate it; the social principle places more emphasis on the inter-
ests of the public; and the national principle favours those that seek
to broadcast their own in-house output or programming made within
the country. The foregoing shows that these criteria do not always
have a clear, unambiguous and detailed definition in requlatory
instruments. This opens the way for subjectivity and for political or
economic pressure on the licensing body.

Apart from the criteria for choosing who should have frequen-
cies, overseeing how broadcasters use their right to occupy them,
and ensuring independence for the licensing body, the duration of
the licence and the conditions for its renewal are also significant. A
short licence not only hampers a broadcaster from recouping its ini-
tial investment but also, if there is uncertainty over its extension or
renewal, makes that broadcaster excessively dependent on the
licensing body. Bearing in mind that the licensing bodies in most
post-Soviet countries are dependent on the state authorities, that
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the licensing criteria are vague and that the law gives no preference
to existing broadcasters, a short licence leads to commercial broad-
casters becoming dependent on the ruling circles’ political consider-
ations. Short licences are detrimental not only to broadcasters’ busi-
ness interests but also, and more importantly, to the development of
freedom of mass information. This is not only because of the depen-
dence, just mentioned, of broadcasters on the state. Long-term plan-
ning and heavy investment in making and buying programmes cre-
ates a stable relationship with the viewing public. To maintain that
relationship of trust, the broadcaster strives to meet demand as best
it can, primarily by developing information and ideological diversity
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