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Access to Information on Government Action,
especially from the Media Point of View

Private citizens have two possible ways of informing themselves about government
activities. Taking the first way, they can demand direct access to information held by
public authorities. In an ever-increasing number of countries, such a right to receive
information or to inspect government documents is established in the form of
constitutional norms or via requlations provided by statutory law. The civil right to
information on government actions was only introduced comparatively recently.

It responds to the increasing importance that information has for the information
society era as far as democracy is concerned and the increasing complexity of
government activity. The importance of comprehensive access to information on the
part of citizens within democratic systems is also emphasized by a recently published
Green Book of the Council of Europe on “The Future of Democracy in Europe:

Trends, Analyses and Reforms”. In order to make decisions as to what political goals
they support or reject and which politicians they will vote for, citizens need adequate
information.

The other way for private citizens to obtain such information is the traditional one,
in which information is made available via the media. The media observe the actions
of government officials, thus offering private citizens a source of information

(albeit an indirect one). On account of their monitoring function the media are often
characterized as the “fourth branch” of government, alongside the executive,
legislative and judicial branches. The audiovisual and print media thus have a
constitutive role for democracy, which is why they are granted a number of privileges
in the obtaining and dissemination of information.

Taking into consideration the citizen’s direct and indirect avenues to information,
this IRIS plus outlines the right of accessing information as enshrined in international
and European law as well as guaranteed on a national level.
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Access to Information on Government Action,
especially from the Media Point of View

A. Introduction

The origins of the right to access information, and indeed of the
modern freedom of the press and other media, go back several cen-
turies. In 1766, the Finnish clergyman and parliamentarian Anders
Chydenius secured the passage of an ordinance by the Swedish Par-
liament (Finland was under Swedish rule at the time) concerning the
freedom of the press and the right to access official documents. An
even earlier example is provided by developments that took place in
China under the Tang Dynasty (618 - 907 A.D.). A committee of
experts was set up, which was in charge of recording decisions taken
by the government. At the same time, the committee also had the
task of criticizing the government, including the Emperor. In an era
before the advent of the media or the press as we understand them
today, the committee thus exercised a monitoring function, while at
the same time maintaining information for the Emperor’s subjects.!
As we shall demonstrate below, the Swedish ordinance of 1766 can be
seen as containing the common roots of freedom of the press and
freedom of the media, on the one hand, and the right to access infor-
mation on the other.

In the course of the development of rights to access information,
the passage of a Freedom of Information Act? (FOIA) in the United
States of America in the 20™ century represents a milestone on the
road to a civil right to receive information and a civil right to inspect
files. In Europe, apart from the example of Sweden described above,
it was not until the 1970s that a wave of freedom of information bills
or constitutional guarantees of the right to access information
began.?

Alongside this there exist guarantees of freedom of the press and
of the media in all Western-style democracies. In some cases there are
also constitutional or ordinary statutory law regulations concerning
the rights of representatives of the press or the media to have access
to government information. In Germany, this has led to the terms
“press privilege” (Presseprivileg) and “media privilege” (Medienprivi-
leg). The overlapping scope of freedom of access to information and
freedom of the media, and the interplay between the right of private
citizens to information on the one hand and “media privileges” on
the other, will constitute the subject of the present study. How
strongly has the right to information for the “common” citizen made
itself felt in European legislations? What specific “media privileges”
are there, and to the representatives of which media do they apply?
Has the introduction of a general freedom of information made spe-
cific requlations for representatives of the media obsolete?

We shall begin by describing the development of these norms in
general, and then with reference to a selection of individual coun-
tries, in the course of which the issues referred to above will be
investigated.

B. The Right to Access Information under
International and European Law

The sources of the various freedoms mentioned here can be found
not only in international law but also in the legal instruments of the
Council of Europe and the European Community. For example, free-
dom of expression, which includes freedom of communication and
freedom of information, is dealt with in international and supra-
national treaties and subordinate legal instruments.

Thorsten Ader and Max Schoenthal
Institute of European Media Law (EMR), Saarbriicken/Brussels

I. International Law

The origin of the freedom of expression as we understand it today
is often traced back to Resolution 59 (I) of the General Assembly of
the United Nations of 14 December 1946. The Universal Declaration
of Human Rights, which was adopted by the General Assembly of the
United Nations on 10 December 1948, also contains a provision
devoted to freedom of opinion and expression (Article 19), according
to which everyone has the right to hold opinions without inter-
ference and to seek, receive and impart information and ideas. This
right was eventually codified in international law in 1966, in Article
19 of the International Covenant on Civil and Political Rights.

Alongside these general guarantees of human rights there are also
more specific initiatives and requlations. On 6 December 2004, the UN
(United Nations) Special Rapporteur on Freedom of Opinion and
Expression, the OSCE (Organisation for Security and Co-operation in
Europe) Representative on Freedom of the Media and the 0AS (Organi-
sation of American States) Special Rapporteur on Freedom of Expres-
sion signed a joint declaration on access to information and on
secrecy legislation.* The declaration calls on all countries to enact
freedom of information laws based on the principle of maximum dis-
closure. The declaration also aims at ensuring that access to informa-
tion held by public authorities is not prevented by means of restric-
tive secrecy laws. Exceptions to the right to access information should
be clearly and precisely delimited and countries should set up inde-
pendent bodies authorized to hear appeals against refusals to provide
information. Journalists and others should not be subject to liability
for further disseminating information that has been leaked to them.

The increasing degree of general inter-state co-operation in the
area of access to information is shown clearly by the founding of the
International Conference of Information Commissioners in the year
2003.5 One specific agreement under international law is the Aarhus
Convention,® which deals with citizens’ access to information con-
cerning the environment.

II. Council of Europe

At Council of Europe level the significance of access to informa-
tion held by public authorities was also recognised at quite an early
stage and could therefore be included in legal instruments of this
inter-state organisation.

1. Article 10 ECHR

One legal instrument which is of fundamental importance for this
and for the freedom of the media is the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR).
Comprehensive protection of freedom of opinion and expression is
guaranteed in Article 10 ECHR.” The scope of this provision includes:

e active and passive freedom of information, here understood as
the right to inform others and to receive information onself in
turn, as well as

e freedom of communication via mass media (including freedom
to broadcast).

With the right to receive information Article 10 also protects the
so-called passive freedom of information, which includes active
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efforts to obtain (as well as the collecting of) information.? A ques-
tion which would appear to be more difficult to answer is whether the
right to receive information can also be used to impose an obligation
on public administrations to provide information on procedures that
is not generally accessible. In an obiter dictum the former European
Commission for Human Rights envisaged this possibility.’ The argu-
ment was based on the importance of freedom of opinion and free-
dom of information for every democratic polity, an importance which
demanded a free exchange of opinions concerning the exercise of
state power in particular, and also presupposed that administrative
information should be fundamentally accessible.'® On the other hand,
the case law of the European Court of Human Rights (ECtHR) has
without exception supported the view that Article 10 does not cre-
ate an obligation for States to grant access to official documents that
they desire to keep secret.!! According to this view, Article 10 pro-
hibits the government from preventing the reception of information
whose further dissemination is desired; this, however, cannot be used
to derive a positive duty to provide information on the part of public
authorities. One further argument that is put forward in favour of
this position is that the Council of Europe has demanded the granting
of access-to-information rights by the Member States in specific
recommendations. This demonstrates, so the argument claims, that
such rights cannot already be derived from Article 10, but rather that
definitely worded legal instruments are required.'? The right of
unrestricted reception therefore extends only to generally accessible
information - e.g. a parliamentary debate.”® To the extent that the
interpretation of Article 10 brings to light tendencies to use this
norm to derive a right to receive information, it is less a right to
concrete individual pieces of information that is meant but rather a
right to receive information in general, i.e. the reception of a plura-
lity of opinions.' The Court, for example, has recognised a right of
the public to be appropriately informed.?> As a logical consequence
of the information function of the media, which act as a “public
watchdog”, the public has a right, it is claimed, to receive informa-
tion of general interest.'6 Since this right would otherwise be com-
pletely trivial, States have an obligation to arrange their information
systems in such a way as to ensure that citizens can indeed inform
themselves on essential issues.!” The activities protected within the
framework of the freedom to broadcast!® as guaranteed by Article 10
range from the organisation of broadcasting stations to the choice
of contents and to the transmission and further dissemination of
information.®

2. Recommendations of the Council of Europe

The right to access information is the subject of two recommen-
dations of the Committee of Ministers of the Council of Europe, albeit
that the EctHR does not pursue their implementation- so-called Soft
Law.?0

Recommendation No. R (81) 19 from the year 1981 on the access
to information held by public authorities?! represented one of the
reasons for the increasing number of freedom of information acts that
were passed in Europe from the 1980s onwards.

Among the principles set out in the recommendation are that
public authorities should respond within a reasonable time and that
any refusal of a request for access to information should be accom-
panied by a statement of the reasons on which the refusal is based.
The more recent recommendation Rec(2002)2% of the Committee of
Ministers on access to official documents, of 21 February 2002, adds
the principle that provision of information should as a rule be free of
charge. The more recent recommendation also includes definitions, as
well as regulations for the processing of requests, and all in all is
significantly more detailed.

The right of citizens to information is to be directed against
administrative authorities. The first recommendation, however, does
not include legislative bodies and judicial authorities within the
scope of the right. This is all the more surprising inasmuch as the
transparency of the legislative process within a democratic polity is

accorded major importance. The new recommendation goes one step
further, appealing to the Member States to examine to what extent
the right to access information could be extended to include infor-
mation held by legislative bodies and judicial authorities.

According to the first recommendation, the right to access infor-
mation should be subject only to such limitations and restrictions as
are necessary in a democratic society for the protection of legitimate
public interests and for the protection of privacy and other legitimate
private interests. The recommendation listed typical exceptions such
as (among others): national security, public order, and the prevention
of crime. These limitations on the right to access information were
themselves subject to a restriction. The latter consisted in the
requirement that due regard be given to the specific interest of an
individual in information held by the public authorities which con-
cerned him personally. The recommendation, however, envisaged no
corresponding duty to give due regard to the special interest of the
media in access to information.

By contrast, the new recommendation concludes with a list of
possible grounds for exceptions. Even when such grounds are present,
access to information should only be allowed to be refused if there is
no overriding public interest in the making public of the information.
Such an overriding public interest could possibly also be claimed by
journalists in the course of their research,?® which would mean that
from the point of view of the media this formulation could represent
a step in the right direction.

The individual grounds for exceptions listed in the 2002 recom-
mendation can be found in this (or in similar) form in many freedom
of information acts. Such restrictions, however, are often signifi-
cantly more detailed and/or adapted to national conditions. In detail,
the recommendation allows the following types of restrictions on the
right to access information for the protection of certain important
legal interests:

e national security, defence and international relations;

e public safety;

e the prevention, investigation and prosecution of criminal acti-
vities;

e privacy and other legitimate private interests;

e commercial and other economic interests, be they private or
public;

e the equality of parties concerning court proceedings;

® nature;

e inspection, control and supervision by public authorities;

e the economic, monetary and exchange rate policies of the state;

e the confidentiality of deliberations within or between public
authorities during the internal preparation of a matter.

II1. European Union

In the existing primary law of the European Community, and also
in the Charter of Fundamental Rights of the Union and in the Treaty
establishing a Constitution for Europe, there is a series of provisions
that deserve attention in the present context. Regulations on access
to information are also contained in implementing instruments. Here,
however, a strict distinction needs to be made between provisions
relating to the treatment of documents of Community institutions, on
the one hand, and, on the other, provisions - such as the Council of
Europe recommendation discussed above - that relate to access to
information held by the public authorities of Member States.

1. Access to Documents of the Institutions

Article 255 of the Treaty establishing the European Community
stipulates that citizens have a general right of access to the docu-
ments of the European Parliament, the Council and the Commission.
This provision is an expression of the democratic principle and also
concretises the principle of transparency that is laid down in Arti-
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cle 1(2) of the EU Treaty.?* The provision has been criticised for
failing to list any other community institutions besides the Council,
Parliament and Commission as being subject to the citizen's right to
access information. The wording, according to critics, leaves open the
possibility of removing parts of the Community’s administrative
actions from the scope of the right to access information by esta-
blishing new administrative units.?

The Treaty establishing a Constitution for Europe,? which was
signed in Rome on 29 October 2004, also contains regulations
concerning the right of access to documents - regulations which, in
part, are wider in scope than Article 255 of the Treaty establishing
the European Community. For example, Article I-50(3) of the consti-
tutional Treaty?’ envisages, for any citizen of the Union, and any
natural or legal person residing or having its registered office in a
Member State, a right of access to documents of the Union's institu-
tions, bodies, offices and agencies, whatever their medium. The pro-
vision is thus explicitly worded in a very broad way; the restriction
to the three institutions mentioned above has been removed and the
aim pursued is clearly that of expanding the scope of the requirement
to provide information to include the widest possible circle of bodies
and institutions. A limitation, however, is imposed by Article III-399,
which stipulates that the Court of Justice of the European Union, the
European Central Bank and the European Investment Bank shall be
subject to the requirement only when exercising their administrative
tasks. In this connection, mention should also be made of Article III-
436(1)(a), according to which a Member State is not obliged to sup-
ply information the disclosure of which it considers contrary to the
essential interests of its security.

According to the case law of the European Court of Justice to
date, the right of access still does not represent a fundamental Com-
munity right inherent in the general legal principles that have their
origins in the common constitutional traditions of the Member
States.?® Article 42 of the Charter of Fundamental Rights of the Euro-
pean Union, however, also establishes a right to access the documents
of the Parliament, the Council and the Commission. The constitu-
tional Treaty envisages the integration of the Charter of Fundamen-
tal Rights. The aforementioned provision is contained therein as Arti-
cle II-102 and will thus become binding primary law of the Union
when and if the constitutional Treaty enters into force. The right to
access documents, however, is not guaranteed without restriction,
and may in concrete individual cases need to be weighed against the
legal positions stated in the provision.

Regulation (EC) No 1049/200 of 20 May 2001 fulfills the law-
making requirement contained in Article 255(2) of the Treaty esta-
blishing the European Community.?’ This instrument regulates the
details concerning the application procedure for public access to
European Parliament, Council and Commission documents. It also lists
the conditions under which the institutions of the Community may
refuse access to documents. These exceptions to freedom of access
essentially correspond to the Council of Europe recommendation from
the year 2002 and are to be interpreted narrowly, according to the
case law of the European Court of Justice to date, in order to guaran-
tee the maximum possible scope of the right of access.?® According to
Article 4(6) of the Regulation, Community institutions are to make
extracts of documents available, to the extent that the information
they contain is only partly subject to secrecy provisions. If necessary,
however, the supplying of extracts can be deemed inappropriate, in
the event that it involves an excessive expenditure of time and
energy and the information remaining that has not been blacked out
is useless to the applicant.3!

The Regulation does not affect the right of Member States to
regulate access to documents.?? The Community-law provisions are
addressed exclusively to the Community institutions and thus have
no immediate influence on the form of the corresponding national
legal instruments. It is true that Regulation (EC) No 1049/2001
envisages that the right of access should also extend to third-party
documents, and that this represents a turnaround vis-a-vis the pre-

vious “author” rule, according to which Community institutions were
not entitled to disclose third-party documents. The Member States,
however, retain the right according to Article 4(5) of the Regulation
to request that the Community institution not disclose documents
originating from that Member State. The Community institution con-
cerned must comply with this request without further consideration
of the matter.??

2. Access to Information Held by Public Authorities
of Member States

The regulations for Community documents are to be distinguished
from provisions dealing with situations in which claims aimed at
securing the right to receive information or inspect documents are
addressed to the Member States. To date, there are no Regulations or
Directives providing for a general right on the part of citizens to
receive government information or to inspect the files of government
offices or agencies. On the other hand, Directive 2003/4/EC of 28
January 2003 on public access to environmental information3* pro-
vides for a genuine right (albeit a right which is specific in scope) to
be granted information.

Another Directive worthy of mention is Directive 2003/98/EC of
the European Parliament and the Council of 17 November 2003 on
the re-use of public sector information. Here the essential issue is
not so much whether or not a right to access information exists, but
rather how information held by public sector agencies can be re-
used.?® This Directive, while making it clear that Member States are
not subject to an obligation to reveal certain sources of information
to the citizens, provides rules of conduct for cases where sources of
information have already been revealed. For example, a non-dis-
criminatory position vis-a-vis potential re-users from commercial
and non-commercial fields is to be guaranteed. Comparable cate-
gories of document re-use are all to be subject to the same condi-
tions; moreover, public agencies re-using documents for their own
commercial activities are not to be accorded any advantages over
other users.

C. The Legal Situation at National Level

Now that we have concluded our examination of the regulations
of international and European law that contain provisions relating to
the right to access documents held by public agencies, we turn to a
description of the legal situation in certain selected Member States.
First, we examine the right of access to information.’® Among the
requlations of particular interest to us are those which specifically
grant the media and/or representatives of the media certain rights to
obtain information from public authorities (the “media privilege”).
We then deal with countries having only a general right of access to
information, following which we turn our attention to the regula-
tions of states exemplifying both a general right of access to infor-
mation and a media privilege, before finally examining legal systems
in which there is a media privilege only.

I. General Right to Information Only
1. Sweden

As stated in the Introduction, Sweden was the first country in
the world to establish a legal rule concerning the right of access
to official files. This took the form of an ordinance on freedom of
the press, dating from 1766 and - even at such an early date -
expressly intended to complement the freedom to publish official
documents.?’

According to Chapter 1 Art. 1 of the law on freedom of the press
currently in force, which has constitutional status, every Swedish
citizen has the right to publish his thoughts and convictions in
printed form, to publish official documents, to make statements
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relating to any subject matter whatsoever and to communicate infor-
mation thereto. These rights are intended to ensure the free exchange
of opinions and to serve the cause of informing and educating the
public. The second chapter of the law contains the provisions on the
right to access information. Art. 1 of that chapter stipulates that
(also) for the promotion of a free exchange of opinions and in the
interests of general edification every Swedish citizen is authorised to
inspect official documents. This right is more or less the counterpart
to the previously mentioned right to publish official documents.

In accordance with Chapter 2 Art. 3(1) of the law on freedom of
the press, a document is essentially to be considered “official” if it is
held by a public authority and counts as having been received or
produced by that authority. This definition also includes documents
prepared not by the authority itself but by third parties.

Traditionally it is assumed that it is representatives of the press,
rather than individual citizens, who would have an interest in publi-
cation of official documents. The provisions mentioned above are
thus aimed at informing and educating the public, which is generally
considered to be the central function of the media. This, and the fact
that the corresponding provisions are contained in a law dealing with
the activities of the press, emphasises the special importance that
access to official information has for the performance of this func-
tion of the media within society. If we take into account the fact that
the Internet now provides (almost) every citizen with a readily
available opportunity to publish, the right to publish such docu-
ments should be seen in a new light.

In accordance with Art. 2, written documents can be excluded
from the right of access if one of the legal interests® listed there is
concerned and a restriction of access is necessary for its protection.
However, every restriction of the right of access requires special
authorisation in the form of a (statutory) law, which specifies pre-
cisely the conditions for such intervention. This function is fulfilled
by the so-called “secrecy law”, which concretely states the individual
exceptions and explicitly names the interests capable of justifying
secrecy. Provisions for absolute secrecy are the exception in this law.
In most cases the exceptions are formulated as authorisations to
refuse access in individual cases if the protected interests are
infringed.

Public authorities are subject to a wide-ranging obligation to
maintain publicly accessible registers of their documents. These reg-
isters are in many cases required to include documents falling under
one of the exceptions. The publicly accessible documents are to be
made accessible upon request immediately - or as soon as possible -
without the imposition of fees.

2. Ireland

In April 1997, Ireland passed a Freedom of Information Act. The
aim was to enable both the media and the general public alike to have
effective and inexpensive access to information held by the govern-
ment.

The Irish Freedom of Information Act applies to representatives
of the media and private citizens alike, since according to Article 6
every person has a right of access to state records. Public agencies
and offices are required by law to produce a reference book detailing
their structure and organisation, the nature of the documents they
hold, and the procedures foreseen for enabling access.

Since the year 2000, the public service broadcaster RTE has been
included under the terms of the Act, which means that a media
undertaking itself is subject to the obligation to provide information.
Public access in this case extends to documents relating to manage-
ment, administration, finances, business transactions, communica-
tion and contractual agreements which are held by RTE and which
were produced after 21 April 1998, i.e. after the date the Freedom of
Information Act entered into force.?*

The Freedom of Information Act was amended by the Freedom of
Information (Amendment) Act of 11 April 2003, which involved a
significant broadening of the definition of the term “government”.
There was great controversy over the introduction of a system of com-
pulsory fees for applications to access information not relating to the
person concerned and over the corresponding appeals procedure;
these changes came into force on 7 July 2003. The cost of pursuing
an application to inspect files through all instances of the adminis-
trative appeals procedure amounts to a total of EUR 240.%° The fees
for such a procedure are higher in Ireland than in other countries.
Fears were expressed that the fees could deter private citizens, non-
governmental organisations and journalists from requesting informa-
tion.#! Private individuals would probably be more heavily deterred by
these requlations than representatives of the media, since the cost
risk in the case of the latter is as a rule carried by an entire under-
taking. The situation is probably different for freelance journalists,
who may now be faced with the difficulty of weighing up whether or
not the “investment” in the procurement of information will pay off.*

I1. General Right to Access Information alongside
Media-Specific Regulations

1. Regulations Relating to the General Right to Access
Information

a) Slovenia

Article 39(1) of the Slovenian Constitution® protects freedom of
opinion and freedom of speech. The freedom to appear or perform in
public, the freedom of the press, and the freedom of other forms of
public information and expression are also guaranteed, as is the
freedom to collect, to receive, and to impart news and opinions. In
addition, Article 39(2) provides for citizens access to government
information, provided a specific interest is demonstrated.

The right is stated in Article 5 of the law on access to informa-
tion of a public nature,* which lays down the ways in which access
can be obtained. According to that law, government offices or agen-
cies are to keep information material available either for immediate
inspection or as a mechanically produced copy or photocopy or elec-
tronic record. Article 4 of the law defines information of a public
nature as information that originates in the field of activity of public
corporations and is present in the form of a document, file, dossier,
register, record or documentary material produced by such a corpo-
ration, possibly in cooperation with other corporations, or received
from third parties. Article 6 stipulates the conditions under which
the application for the granting of access to public information can
be refused.*> According to Article 8 public bodies must maintain
indexes of the public information held within their sphere of authority.

b) Germany
aa) Federal Level

The German Constitution protects freedom of information by
Article 5(1)(1) of the Basic Law (Grundgesetz — GG). This does not,
however, encompass a right of access to information. In connection
with the guarantee of freedom of information in Article 5(1)(1) GG
the Federal Constitutional Court (Bundesverfassungsgericht) has con-
firmed in its N-TV decision* that this guarantee does not include a
right to demand the opening up of sources of information. In the
instant case, a broadcaster had appealed against a legal provision pro-
hibiting sound and video recordings of court proceedings. The Court,
however, declared this rule to be constitutional, since the legislative
power is not subject to an obligation to open up particular sources of
information for access by the public or the media. Rather, the legis-
lative power can decide on the accessibility of a source of informa-
tion and the modalities of access. It is only after the establishment
of general access that the scope of protection of the freedom of infor-
mation can be affected by the subjection of a fundamental right to
such intervention.
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At Federal level, there is (as yet) no freedom of information law
in Germany. However, the draft bill the government has recently
introduced in the federal parliament (Bundestag) aims at creating
such a law.

Specific requlations on the right to receive information and
inspect files are, however, contained in the law on the records of the
state security service of the former German Democratic Republic
(Gesetz iiber die Unterlagen des Staatssicherheitsdienstes der ehema-
ligen Deutschen Demokratischen Republik, abbreviated as Stasi-Unter-
lagen-Gesetz or simply StUG)*’ of 20 December 1991, which is
designed to facilitate the process of coming to terms with the legacy
of the former East German domestic secret service. In accordance
with the provisions of Art. 13(1) StUG affected parties can apply for
and must be granted information on available catalogued records
concerning themselves. Non-affected third parties must also be given
information, under the terms of Art. 13(7) StUG; applicants must in
this case, however, provide details that enable the information to be
located. Information will only be provided if the effort involved in
doing so is not disproportionate to the applicant’s stated interest in
the information.

The use of the records of the state security service for the task of
working through the political and historical legacies involved, as well
as the use of the records by the press, radio and television, is requ-
lated in Arts. 32 et seq. StUG. Unless the person affected has given
permission, records containing personal information may only be used
if the information concerns employees of, or persons having benefited
from, the state security service. This also applies if the records con-
cern contemporary figures of historical importance, individuals with
political functions, or office-bearers. Information concerning office-
bearers can only be used to the extent that they concern the con-
temporary historical role of that person and the performance of their
function or the duties of their office. Moreover, records containing
personal information may only be made available if they do not
infringe any of those persons’ overriding interests warranting protec-
tion. In the course of deliberation particular attention should be paid
to the question of whether the original acquisition of the information
was based on an infringement of human rights. In the case of the
records that had been collected concerning the former German Federal
Chancellor Helmut Kohl, the Federal Constitutional Court ruled that
it would be fundamentally unconscionable for Dr. Kohl if the personal
information concerning him that was contained in the state security
service records were to be made available to the press. This holds, at
least, for information that was gained through an invasion of privacy
or an infringement of the right of expression, as well as for informa-
tion based on espionage in the broadest sense. Other records, con-
taining for example information from generally accessible sources,
should not however be issued to the press in terms of a deliberation.
Access to the records collected on Helmut Kohl by former East German
spies operating in West Germany is therefore not to be granted.

bb) State (Land) Level

There are presently four freedom of information laws in force -
in the Ldnder of Berlin,*® Brandenburg,’® North Rhine-Westphalia®!
and Schleswig-Holstein.>? But in other German states as well efforts
are underway to introduce such laws. The freedom of information
laws grant citizens the right to access information held by the public
authorities of the state in question. Rights vis-a-vis federal authori-
ties cannot accrue from these state laws, but rights vis-a-vis state
authorities implementing federal laws can.

2. Media-Specific Regulations
a) Slovenia

According to Article 45 of the law on the mass media® govern-
ment agencies must grant the mass media access to information. The

circle of those subject to the obligation to comply with this right is
interpreted broadly, and includes all persons and corporations that

can be ascribed to the State. The authorisation to receive information
extends to editorial staff, journalists and other authors or programme
producers. Article 45(7) of the law on the mass media provides that
journalists and authors bear neither criminal nor civil law liability for
the publication of accurate information.

b) Germany

According to the allocation of competences embodied in Ger-
many’s Basic Law (Grundgesetz — GG) the federal government has only
a very limited responsibility as far as the media are concerned. There
is a skeleton competence on the part of the federal government for
general legal relations concerning the press, according to Art. 72,
75(1)(2) GG. However, there is at present no skeleton law on the
rights of the press. The relevant regulations are therefore decided at
state (Land) level.

For the audiovisual sector there are, in part, special provisions on
rights to information on the part of representatives of the media vis-
a-vis government authorities. For example, the media law of the state
of Baden-Wiirttemberg, in Art. 6(2), imposes an obligation on the
authorities to provide broadcasters (or their representatives) with
information that assists them in performing their public tasks. The
same holds for the “convergent” media law of the Saarland (Art. 5).
In those states (Lédnder) in which the broadcasting laws do not contain
such provisions, there is a reference to the corresponding provisions
for representatives of the press. The press laws of the German states
provide for a right to information on the part of representatives of
the press vis-a-vis government authorities. In the state of North
Rhine-Westphalia, for example, Art. 26 of the state press law (Landes-
pressegesetz) declares that the regulation applicable to the press
under Art. 4 of that law also applies to broadcasting. Questions such
as the form, content and extent of the duty of public authorities to
actually provide information depend on what is required to satisfy
the claim in each individual case. Information can be provided in the
form of a press conference, a press statement, a series of printed com-
muniqués or extracts of official documents. The discretionary powers
of the authority can, however, be restricted to certain forms of infor-
mation.>* Complex matters may require that information be provided
in writing, if the spoken form would not rule out the possibility of
misunderstandings, gaps and transmission errors. In individual cases
the discretionary powers can be restricted to such an extent that a
right to inspect the relevant files must be granted.>®

The aforementioned freedom of information laws contain a very
broad definition as to who is required to provide information. For
example, natural and legal persons under private law, to the extent
that they fulfil public-sector functions, are counted among the
authorities or public agencies, cf. § 2(4) IFG NRW. Similar considera-
tions apply to the right to information under press law, as previously
codified in Art. 4 of the Saarland press law, for example.’® Broadcasters,
too, can be declared to be subject to the obligation to provide infor-
mation, unless a divergent special regulation is effective, as for exam-
ple in accordance with Art. 4(5) of the press law of Saxony.

3. A Consideration of the Regulations

The Slovenian Constitution, in the aforementioned Article 39(2),
makes the right to access information dependent on a statutorily
recognised legal interest. The norm thus fails to adhere to the frame-
work laid down by the Council of Europe recommendations. These
recommendations explicitly urge Member States not to make the right
to information dependent on the prior existence of an interest or even
on a statement of reasons. However, such an interest is required neither
for access rights under the law on access to information of a public
nature nor for access rights under the law on the mass media, as under
the present legal situation Slovenian citizens and journalists have the
right to receive information without the requirement to provide further
justification in support of their request. The ordinary statutory law
provisions thus accord with the Council of Europe recommendations
and extend beyond the constitutional guarantee of right of access.
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The law on access to information of a public nature came into
force in 2003, i.e. two years after the media law. This raises the ques-
tion of whether the requlation contained in the media law has
thereby become (partly) redundant. The main difference between
the requlations is the requirement imposed upon public authorities
by the law on the mass media to maintain information on matters
relating to their field of activity for publication by the mass media.
This means that, in addition to granting access to certain documents,
they must also actively cooperate with the media in the process of
information-gathering and must make provision for appropriate pro-
cedures in this regard. Moreover, the procedures envisaged by both
laws display a great deal of similarity. There would initially seem to
be a privileging of the media in the provision stating that public
authorities must issue a written explanation of the reasons for the
rejection of an application by the end of the next working day if the
editor of the medium concerned so desires (Article 45(5) of the law
on the mass media). Under the law on access to information of a
public nature there is a duty to justify the rejection of an application
and to reach a decision on an application within 20 days. It would
appear that, in the interests of guaranteeing that the media are able
to work quickly, a clear distinction is made here.

It should be noted, moreover, that the law on the mass media is
to be amended. An initial piece of draft legislation in this regard
dates from 3 March 2004.>” The amendments will also affect the right
of representatives of the media to access information. On the one
hand, the definition of public information will acquire greater preci-
sion, and on the other, provision will be made for time limits within
which requests must be responded to, as well as for sanctions in the
event of breaches of the law. Another factor that would appear wor-
thy of mention is that, for the first time, journalists would be granted
aright of access to non-public information held by public authorities.
Journalists are also to be given the chance to legally appeal a deci-
sion to deny access to desired information. It thus becomes clear that
the legislative power, while not assuming that the enactment of the
law on access to information of a public nature will make the above-
mentioned regulations of the media law superfluous, nevertheless felt
the need to make a number of adjustments.

Following what was said above concerning Germany, the media’s
right to information can be claimed by representatives of the media
who identify themselves as such. The supplying of the information is
thus made dependent upon the applicant’s belonging to the media.
On the basis of this law journalists can contact the person within a
public authority who is responsible for supplying such information,
who must then supply the information requested unless the law
makes provision for reasons on the basis of which the request can be
refused. Thus, a representative of the media may have to be satisfied
with information supplied by, for example, the spokesperson or press
secretary of a public authority or agency.

II1. Exclusively Media-Specific Regulations
1. Malta

Article 47 Sub-Article 1 of the press law®® provides for a right of
access for journalists to information. With this provision, the govern-
ment establishes a procedure for supplying representatives of the
press with information useful to them in the performance of their
public task. This privilege applies to audiovisual media as well,
despite the word “press” in the text of the law. This follows from Arti-
cles 2 and 23 of the press law. The exceptions provided for in Article
47 Sub-Article 2 largely accord with the list presented above in the
treatment of the Council of Europe recommendation.

2. Cyprus
The Press Law 145/1989 from the year 1989 guarantees the free-

dom of the press, the unhindered circulation of newspapers, and the
protection of sources. Article 7(2) contains the right of foreign and

Cypriot journalists to consult public sources of information, to seek
and receive information from every public authority having respon-
sibility for the relevant matters in the Republic of Cyprus, and to
circulate that information freely and via means of their own choosing.
The authorities responsible must make the desired information
available as quickly as possible if no reasons to the contrary exist and
none of the usual exceptions applies (Article 7(3)).

The norms mentioned must be viewed, however, in connection
with Article 67(1) of the Act 1/1990 on the public service. This pre-
scribes that all information which comes to the attention of a public
official, whether in written or in spoken form, is confidential. Public
officials are strictly forbidden to transmit such information unless
such transmission occurs as part of the performance of their duties
or upon formal instructions from the authority responsible, i.e. the
minister in charge.

D. Conclusions

A clear trend can be discerned towards the enactment of legal
requlations that grant citizens a right to access government infor-
mation. Such requlations already exist in the majority of European
countries,” and further countries appear to be about to follow suit.
Neither international nor European law distinguish between ordinary
citizens and representatives of the media as far as the right to access
government information is concerned.

Another important aspect in addition to the issue of access to
information is the protection of journalists’ sources against govern-
ment intervention. One factor which is remarkable in this connection
is that the legal interests that could exceptionally justify the disclo-
sure of journalists’ sources correspond in a whole series of cases with
the legal interests whose need of protection is adduced in justifying
the refusal of an application for access to government documents.
This can be admirably illustrated by a decision of the German Federal
Constitutional Court. The Court approved the analysis by police and
public prosecutors of data concerning telephone calls made by jour-
nalists, as this was of assistance in concrete cases involving the pro-
secution of particularly serious crimes.?® The protection of the prose-
cution of criminal activities can however also be claimed by the State
in rejecting a citizen’s application for access to information (cf. e.g.
the Council of Europe recommendation, Section B. II. 2.). Certain
mutual relations can thus be discerned between, on the one hand,
the situation in which the State would like to gain access to infor-
mation in the hands of representatives of the media who want to
keep that information essentially secret, and on the other hand the
situation in which the State avoids granting a request for informa-
tion by a journalist on the grounds of the same interests of secrecy.

To the extent that general sets of rights to freedom of informa-
tion exist at national level, they are as a rule relatively extensive.5!

Nevertheless, in some of the countries examined there are (still)
privileged regulations of various kinds in the area of the media, and
it is conspicuous that such provisions are not being repealed in the
course of introducing general access rights for citizens to government
information, but continue to exist alongside these new regulations
and in some cases are intended to be further developed. From the
point of view of the legislator, they thus do not appear to have lost
their raison d’étre.

In conclusion, it can be said that the general right of citizens to
access information held by government agencies in many cases
extends beyond the existing regulations on media privilege. The cir-
cle of those entitled to claim the right is defined more broadly and
the right is construed more comprehensively. Where general and spe-
cial requlations exist side by side, journalists invoking a general free-
dom of information law would not need to disclose the fact that their
request for information was being made as part of a story they were
pursuing for the media. Rather, they could invoke their civil right to
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information, without needing to demonstrate a special interest in
being given the information requested. This could in many cases
represent a considerable benefit as far as the research work of inves-
tigative journalism is concerned, especially when attempting to
expose wrongdoing on the part of public authorities. To this extent,
a civil right to information would expand the range of possibilities for
journalists and thus also for the audiovisual media.
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