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The promotion of cultural diversity and a competitive European film and
programming industry continues to be the subject of much debate this year.

As part of the public consultation concerning the review of the “Television without
Frontiers” Directive, various measures designed to support TV programme
production are under scrutiny. In the closely related field of film support, the
European Commission has set itself the goal of preparing a new programme by the
end of this year. This programme will replace, inter alia, the MEDIA Plus Programme,
which expires in 2006. A consultation procedure is also under way on this subject.

However, Europeans are also currently faced with a contradictory suggestion:
various states have called for audiovisual services to be made subject to WTO
regulations, partly in order that potentially anti-competitive effects of the various
support programmes might be recognised and reduced. The European Union has
already taken a stance through statements made by the Commission and Parliament
in relation to preparations for the fifth Ministerial Conference of the World Trade
Organisation (WTO), being held in Canctin, Mexico in September. It appears
determined not to enter into any commitments in the audiovisual sector.

To accompany the debate on film support in Europe, this edition of IRIS plus
describes systematically the areas where public film support and the WTO
regulatory framework intertwine. The article concentrates on the compatibility
of European film support policy with the GATT and GATS rules.
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within the WTO Framework

I. WTO and Culture

The US-EU trade relations on cultural matters have been
influenced by the bitter feuds regarding audiovisual services at the
end of the Uruguay Round. The debate finished in a stalemate on
audiovisual industries within the framework of the GATS, often
referred to as “an agreement to disagree”, and a de facto exclusion
of the audiovisual sector from the GATS regime. The new round of
talks, launched in Doha, has overcome this impasse, giving fresh
impetus to trade negotiations. Within its framework, the need to
reconcile free trade with other public policy objectives has been
explicitly recognised. As no sector is excluded a priori from the
negotiations, the treatment of cultural goods and services is likely
to become once again the stumbling block. The United States is
among very few states that expressed the will to include audio-
visual industries in the negotiations and made an official request
for the liberalisation of audiovisual services.? At the same time, it
is more and more commonly acknowledged that it becomes increas-
ingly difficult to envisage the development of trade rules without
due regard for cultural diversity, in particular in view of the Uni-
versal Declaration on Cultural Diversity, adopted by the UNESCO.3

The position of the European Union concerning the WTO negotia-
tions clearly respects the cultural imperatives of public audiovisual
policies. According to its mandate, the EU seeks to ensure during the
new negotiations round, as in the Uruguay Round, that the Union
and its Member States maintain the possibility to preserve and deve-
lop the capacity to define and implement their cultural and audio-
visual policies for the purpose of preserving their cultural diversity.

The political salience of the audiovisual question in the frame-
work of the GATS should not give the impression that cultural
issues become relevant only within the services context. On the
contrary, culture-and-trade issues occur in a range of other
contexts of international trade law,® including the trade in goods
(GATT), the protection of intellectual property (TRIPS), the pro-
tection of investment (MAI) and the regulation of subsidies (SCM
Agreement). Domestic cultural policies may gain relevance under
the other, non-GATS, headings.

Feature film as both a very influential and the most vulnerable
of the media is a primary preoccupation of European (both natio-
nal and EU) cultural policies. The financial support it receives
yearly from the public sphere around Europe reaches more than
EUR 1 billion allocated by the national and regional funding bodies
and more than EUR 80 million granted by the pan-European funds
(MEDIA and Eurimages).® It takes the form of direct subsidies and
other public aid measures, granted mainly to film production but
also to cinematographic services (film distribution and exhibi-
tion). The focus of this paper will be on these various public
support instruments to the European film industry, which will be
examined for their compatibility with the WTO core regimes: GATT
(including SCM Agreement) and GATS.

Before embarking upon a comprehensive analysis of film sup-
port policies in the international context, it has to be stressed that
cultural concerns represent, indeed, a potential source of legal
conflict with international trade law. The alleged hostility towards
cultural considerations within the world trade order is definitely
not ungrounded, but more light should be thrown upon it.

The WTO law certainly impinges upon cultural policies, which
has been demonstrated in the Canadian Periodicals case,” widely
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criticised for being insensitive to cultural values. It concerned a
dispute between the United States and Canada over measures
introduced by the latter in order to protect the national magazine
industry as a medium of Canadian ideas and a tool for the promo-
tion of Canadian culture. The US objected to the measures as being
restrictive and protectionist and initiated a WTO dispute settle-
ment procedure, which led to an unfavourable ruling for Canada.
In this way, the case raised the vital issue of the significance of
culture under the WTO system, and its limits.

The impact of globalisation and trade liberalisation on domes-
tic cultural policy objectives and their interaction does not mean,
however, that non-trade public policy objectives are automatically
overridden by free trade rules. Although there is nothing in the
world trade order to suggest a specific regime for cultural goods or
services,® it can be argued that the WTO system, following a tradi-
tion stemming from its predecessor, the GATT, acknowledges
differentiated solutions for sensitive cultural sectors like the
audiovisual industry.® The WTO is not oriented towards uncondi-
tional primacy of commercial interests, but rather endeavours to
regulate both economic and non-economic activities within the
territory of its Members, in order to guarantee the achievement of
trade liberalisation, aimed at increased welfare, and other public
objectives simultaneously.!® This arguable tolerance, however, is
rather fragmentary and has to be reconstructed through a
thorough analysis of different elements of the WTO system.

Accordingly, this paper will systematically analyse the compa-
tibility of the public film policies in Europe with the WTO law. In
order to place film support measures within the WTO legal frame-
work, it has to be recalled that the WTO regime is based on a dis-
tinction between goods and services. Therefore, the criteria that
determine whether GATT or GATS apply to the cinematographic
sector have to be examined. This will be done in Section II. The
normative framework on subsidies to goods consists of general
rules of the GATT and specific requlations, contained in the Agree-
ment on Subsidies and Countervailing Measures (SCM), which are
discussed in Section III. The subsidies to services have not yet
been regulated in a special agreement; however, the relevance of
the GATS agreement for film aid mechanisms will be explored in
the context of GATS general clauses and the planned draft of rules
on subsidies to services (Section IV).

The real challenge, as it will become apparent, might consist in
finding ways - within and/or outside the WTO Agreements - that
would give states the flexibility and legal certainty to take all
necessary policy measures for the preservation and promotion of
cultural diversity, while bearing in mind technological and market
developments.

Il. Legal classification of the medium “film”
within the WTO system

The legal classification of film support measures within the
WTO very much depends on the interpretation of the legal nature
of the medium of film within the world trade framework. In inter-
national economic law, cinematographic works are traditionally
treated as goods.!! This approach dates from 1947 when a special
clause referring specifically to cinematographic films was intro-
duced in Article IV of the GATT. However, rental activities as well
as the public communication of a film (its projection) are consi-
dered, presumably also under the influence of European law, as
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services.!? The matter becomes more complicated when television
programmes, including television films, are taken into account. As
emphasised in the well-established literature, the members of
GATS have a clear understanding that trade in television content
must be dealt with exclusively under this agreement, thus
excluding the application of GATT.13 Accordingly, television pro-
grammes would be subject to GATS, whereas cinema films, together
with books, works of art and music recordings, are subject to
GATT.™

Some authors consider this distinction between television
programming and other cultural products to be arbitrary,!® since
the real value of all these works lies in their literary or artistic
content, irrespective of the medium on which they are stored. It
is indeed questionable whether a differentiation between
comparable performances can be sustained, particularly in view of
the technological development that provides an increasing num-
ber of sophisticated vehicles and outlets for cultural content.
Digital movies are basically computer files and can be written onto
DVDs, sent through broadband cable, or transmitted via satellite.
Their projection does not even require a physical carrier as used to
be the situation in the analogue days with spool of films, cassettes
and the like. Assuming that all films are going to be digitally
projected in the not too distant future, it would become diffi-
cult to continue subjecting film trade to the rules governing
trade in goods, since no tradable “good” would cross a state
border.

Yet, a similar distinction between films recorded on physical
carriers (treated as goods) and films projected or transmitted on
television (considered to be provision of services) exists and func-
tions in European law without major problems.'® The WTO Appel-
late Body's decision in the Canadian Periodicals case sheds some
light on the differentiation between GATT and GATS frameworks.
According to the Body's comparative analysis between goods and
services, future enquiries may focus on the substantive effects of
the measure and the location of its burden. In order to establish
to which extent the goods and services components are separable,
it would be necessary to reflect on the extent of integration of
levels of manufacture, sale or consumption and analyse the mar-
ket patterns in order to find out which component is quantitati-
vely purchased, qualitatively consumed and regarded as the end
product by consumers. The decisive factor for the distinction
between a good and a service will then be to see which one can be
considered as an “attribute” to the other.l” Nevertheless, this
interpretation aid does not eliminate the increasingly complex
and interconnected nature of production processes and the limit-
lessness of consumption patterns, which makes overlaps and
resulting conflicts, particularly visible in the audiovisual field,
imminent.!8 This is confirmed by the fact that the Appellate Body
did not fully distinquish between the GATT and GATS, ruling
instead that obligations under both Agreements can “coexist” and
that they do not override each other, although it would seem
obvious that they do.!® The technological convergence of the
industries, taking advantage of differing modes of supply and
media, will give rise to further questions as to the scope and tra-
dability of cultural goods and services, films included.

In any case, within the existing WTO framework, films are to be
treated principally as goods, while bearing in mind, however, their
services” aspect. The instruments relevant for the film sector
include the GATT rules, referring specifically, in Article III and IV,
to cinematographic films, goods’ subsidies regulation, namely the
Subsidies and Countervailing Measures (SCM) Agreement, and the
general GATS rules to the extent that film is coupled with services.
Moreover, the development of subsidy regulation within the GATS
framework, which gains increasing relevance in the context of
cinematographic services (e.g. distribution and exhibition sub-
sidies), necessitates deeper reflection on the nature of films and
the support measures for the film industry.

lll. Film support and the GATT

1. Prohibition of quantitative restrictions
on film imports

a) Screen quotas

The GATT contains a clear exception rule for the film sector with
regard to national treatment. Article III:10 GATT 1947 authorises
Member States to establish or maintain internal quantitative requ-
lations relating to exposed cinematographic films, provided they
meet the requirements of Article IV GATT 1947, which provides in
turn for the possibility of the so-called screen quotas. Article IV
permits the contracting parties to require exhibition of a certain
proportion of cinematographic films of national origin during a
specific screen time period. Screen quotas, although they consti-
tute an obvious discrimination in favour of domestic works, are
therefore allowed under the GATT. Hence, on the one hand,
Article IV provides important evidence that the WTO framework
acknowledges a certain “specificity” of culture. It can be
considered as granting a political mandate to reconsider the issue
of the media within the WTO and a basis for subsequent trans-
atlantic negotiations in the field of audiovisual services.?’ On the
other hand, Article IV acquires relevance in a negative sense
because it limits the kind of exceptions from free trade of films:
the only quantitatively restrictive instrument that the GATT
tolerates is the screen quota.?! Because Article XI GATT 1947,
which stipulates exemptions from the general obligation to
eliminate quantitative restrictions, makes no specific reference to
audiovisual products, it can be concluded that all other quantita-
tive restrictions are prohibited. The national film support instru-
ments seem therefore to be permitted, albeit not in the form of
quantitative restrictions on imports.??

b) Safeguard clause and general exemptions

Article XIX:1 GATT 1947 contains a safeguard clause that allows
quantitative restrictions in the case of a threat of serious injury to
domestic producers. A serious injury could result from “unforeseen
developments” in the course of market liberalisation. However, the
clause has hardly any application to the film industry because it
presupposes a surge of imports.?3 It appears extremely difficult to
demonstrate that the flood of cultural goods in the form of films
onto the European market has arisen as a result of an increase in
quantities of imports, absolute or relative, to domestic production.
As it was demonstrated by the Canadian Periodicals dispute,?* in
the case of cultural goods, where the creative content cannot be
separated easily from its material carrier, it may be virtually
impossible to find evidence that the injury occurred because of the
intellectual content of goods (films included) flowing onto the
market and was not due to other economic factors. Taking into
consideration the realities of the European film market, domina-
ted by American productions, it is difficult to conceive any prac-
tical implications of this “infant-industry” exception for the sec-
tor, particularly in view of the fact that the exceptional
restrictions have to be limited in time.

The general exceptions envisaged in Article XX GATT 1947 are not
of much help either. Paragraph f) of this Article provides for the
possibility to impose measures in order to protect national treasures
of artistic, historic or archaeological value, which could in principle
find application to the cinema sector. However, given the restrictive
interpretation practice of WTO exception rules, the practical use of
this exemption for the purpose of film support is unlikely.

By contrast, the possibility to restrict importation according to
paragraphs a) and d) of Article XX GATT 1947 respectively can
become relevant in the film context. This would be the case when
restrictions are necessary to protect public morals, (e.g. films with
pornographic or violent content or advertising of prohibited pro-
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ducts), as well as when they are aimed at protecting intellectual
property.

To sum up, the GATT exception rules seem to recognise a
certain specificity for films; their practical implications for film
support policies are, however, of a rather minor importance.

2. General GATT rules on non-discrimination
a) National treatment

National and EU film support systems inevitably imply pri-
vileging certain (domestic) films and therefore discrimination
against foreign works. Non-discriminatory film support (at least
towards non-EU goods, in particular American productions) would
not only undermine the cultural aims of European film policies,
but would make their realisation practically impossible.?

At the same time, the fundamental GATT principle of national
treatment, contained in Article III GATT 1947, prohibits all discri-
minatory measures directed towards imported products, cinemato-
graphic works in the form of recorded film copies included. Inso-
far as the film support measures take the form of preferential tax
reliefs for domestic film production or of any additional require-
ments for importing cinematographic goods, they seem to be
incompatible with the GATT rules.26 In particular, tax remittances
and various fiscal measures that can be construed as subsidies,
including taxes levied on box-office revenues, receipts of broad-
casters or film carriers, deserve closer attention in this context.
Such means of subsidising the film industry can be regarded as
challengeable under the GATT on the basis of the decision in the
Canadian Periodicals case.?’ In casu, the US successfully challen-
ged under the WTO dispute settlement system the Canadian mea-
sures to protect its magazine industry, including the levy of the
excise tax, the tariff code, commercial postal rates and the postal
subsidy that Canada paid to local producers. According to the argu-
ment put forward in the case, any form of subsidy not granted
directly in the form of payments to domestic producers can be
found to be incompatible with Article III:8(b). In the context of
film subsidies, it can therefore well have wide-reaching implica-
tions for the indirect forms of financial help granted to cinemato-
graphic producers, as confirmed by the recent dispute between the
US and Turkey over the taxation of foreign film revenues by Tur-
key.28 In casu, the US challenged the Turkish policy of controlled
access by foreign films to the domestic market combined with a tax
measure to ensure restricted entry. The US considered this practice
to be a violation of the national treatment obligations arising from
Article IIT GATT 1947 and requested the establishment of a panel
to examine the matter. As a result of the subsequent consulta-
tions, Turkey agreed to equalise its tax on box-office receipts from
the showing of domestic and imported films “as soon as reasona-
bly possible”.2?

As far as direct film support through subsidies is concerned,
Article III:8(b) GATT 1947 provides for an exception from the
national treatment imperative. Accordingly, subsidies granted
exclusively to domestic producers and subsidies effected through
governmental purchases of domestic products are permitted. The
assessment of such admissible subsidies poses some interpretation
problems; in fact, the GATT subsidy regulation is confronted with
a legal dilemma: while subsidies do distort international competi-
tion, they are often understood as internal policy instruments
with which GATT does not interfere.3? The ambiguity of application
of subsidy rules has been partially remedied by Articles VI and XVI
GATT 1947 insofar as they limit the actual prohibition to subsidies
on exports. All other forms of subsidies are dealt with in a rather
unclear way: Article XVI:1 GATT 1947 provides only that the GATT
contracting parties shall notify the other parties of a subsidy,
when its effect is to increase exports or to reduce imports of the
product in question. Only in the case of a serious prejudice to the

interests of another contracting party may the subsidisation be
limited.

Whether the direct film subsidies are exempt from the GATT
regime under the provision examined is not entirely clear.
Although they can be interpreted as domestic subsidies, the
potential to challenge them under certain circumstances cannot be
completely ignored.

In sum, there seems to be an inherent contradiction between
domestic film policies and the principle of national treatment. It
could only be mitigated if the cinematographic landscape were
exhaustibly requlated with co-operation agreements, which would
ensure the reciprocity and mutual privileges to the parties.3! This,
however, does not seem to be realistic. The ongoing tension has
been well illustrated by the above-mentioned US-Turkish dispute,
which demonstrated the fragility of film policy measures taking
the form of indirect support within the international trade order.
Having said that, it remains true that the existence of direct sub-
sidies to the film industry has not been challenged so far under the
national treatment principle. The underlying reasons for this situa-
tion, despite the at least theoretically possible incompatibility of
such subsidies with GATT, are manifold. First of all, as mentioned
above, direct subsidisation could be viewed as a measure of domes-
tic state policy, in which sphere the GATT, arguably, does not inter-
vene.3? Secondly, Article IV GATT 1947 that relates explicitly to
cinematographic films acknowledges a certain “cultural specifi-
city” of films within the GATT framework and can be considered as
mandating the parties to reconsider the position of culture within
the multilateral trading order.33 The national cultural policies
seem, at least in their aspect concerning films, to remain outside
the reach of GATT due to the political will of some (notably EU and
Canada) of the parties. The Turkish case has shown, however, that
whereas it remains true that film support is a delicate issue, such
an implicit “omission” is not absolute, in any case not for fiscal
measures, but potentially not even for direct aids. Furthermore,
given the US firm position on liberalisation of audiovisual sector,3*
such an uncertain legal situation under the GATT can become a
source of future disputes.

The ambiguity of the analysed GATT rules plays its part in their
application to the film sector, since the differentiation between
permissible internal subsidies and prohibited - in principle - export
subsidies is very difficult to maintain in practical terms.3> The
demarcation between allowed and prohibited subsidies has been a
subject of lively discussions within the GATT and has resulted in
an abundance of documents attempting to cope with this pro-
blem.36 The Uruguay Round produced a special agreement dealing
in more detail with the admissibility of subsidies. This instrument,
entitled the Agreement on Subsidies and Countervailing Measures
(SCM), is relevant also for the classification of cultural subsidies.
It is discussed below in paragraph 3.

b) Most-favoured nation (MFN) principle

Article T of the GATT 1947 provides for the fundamental prin-
ciple of most-favoured nation (MEN) treatment. It means that
countries cannot normally discriminate between their trading
partners: if they grant one trading partner a special favour, the
same treatment has to be ensured for other WT0 members, so that
they all remain “most-favoured”.

The exceptions to this elementary rule in the trade of goods are
possible only in specifically justified cases, including, according to
Article XXIV GATT 1947, the formation of a customs union or of a
free-trade area under certain conditions. Thus, regional prefe-
rences within film support policies such as import regulations or
national treatment (e.g. within the framework of the EU or EFTA)
can be justified by customs union or free trade agreements. Cultu-
ral co-operation agreements, either bilateral or in the form of
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inter-governmental organisations, such as the Eurimages co-pro-
duction fund,37 are more difficult to qualify: a third country could
invoke the principles of non-discrimination in market access and
national treatment, since these principles are accorded only to the
parties to such agreements. Again, the only derogation that could
possibly exist would be in relation to direct film subsidies, under-
stood as being domestic subsidies,3® which would be deemed
exempt both from national treatment and most-favoured nation
treatment principles.3®

3. Agreement on Subsidies and Countervailing
Measures

International trade law contains specific rules concerning state
aid, namely the Agreement on Subsidies and Countervailing
Measures (SCM). This agreement constitutes a central element of
international “competition” law of the WTO and aims at the
creation and protection of a “level playing field” for international
competition. Subsidies, or more broadly state aid, can have serious
distortive effects not only on intra-state and intra-community
trade (in the case of economic integration areas), but equally on
international competition, as they privilege, through selective
criteria, some economic actors and penalise the others. National
and EU aid to film production is covered by the SCM Agreement
because, as mentioned, cinematographic works are principally
considered “goods” within the WTO framework and therefore fall
within the scope of the GATT.40

The SCM Agreement differentiates, according to the so-called
“traffic light” approach, between three main categories of sub-
ventions, which entail different legal consequences: (i) prohibited
(“red”) subsidies, (ii) non-actionable (“green”) subsidies and (iii)
actionable (“orange”) subsidies. The following paragraphs examine
the relevance of these categories within the context of film.

(1) Prohibited (“red”) subsidies

All subsidies upon export performance are prohibited by Article
3.1 a) of the SCM Agreement, which corresponds to Article XVI
GATT 1947. Moreover, the WTO subsidy rules prohibit, according to
Article 3.1 b) of the SCM Agreement, subsidies that privilege the
use of domestic over imported goods. The scope and dimension of
this prohibition are illustrated by an exhaustive list annexed to
the Agreement. Article 3.1 b) does not restrict support to domes-
tic production, but it prohibits discrimination of imported goods,
which accommodates the principle of national treatment in the
WTO subsidy framework. Subsidies to the film industry are not
included in the mentioned list, which implies that they do not fall
within the category of prohibited subsidies.

(ii) Permissible (“green”) subsidies

“Green” subsidies are enumerated in Part IV (Article 8) of the
SCM Agreement. They entail, on the one hand, subsidies that do
not promote specific sectors or undertakings (specificity is defined
in Article 2 of the Agreement), and, on the other hand, subsidies
providing assistance to research projects and respective regional
and environmental aids. Such aid schemes merely have to be noti-
fied in advance in order to enable other Members to evaluate their
consistency with the subsidy rules, as provided by Article 8.3 of
the SCM Agreement. Within the whole range of film support mea-
sures, research aid, especially for the purpose of the development
of new technologies and production methods*! can therefore be
considered to constitute “green subsidy” and be exempted from
the general prohibition. Such aid would be allowed, provided that
its assistance does not exceed 75% of the costs of industrial
research or 50% of the costs of pre-competitive development acti-
vity, and provided it is limited exclusively to personnel, equipment
and investment costs, consultancy expenditure and additional
costs incurred directly as a result of the research activity.*? An

example of such allowable subsidies could be the EU initiative to
promote digital cinema projects.*3

(iii) Conditionally permissible (“orange”) subsidies

All remaining support mechanisms, not covered by the other
two categories, come within the scope of “orange” subsidies and
fall within the general definition of Article 2. According to Part III
of the SCM Agreement, they are permissible insofar as they do not
adversely affect the interests of the GATT Members, in particular
by injuring the domestic industry, nullification or impairment of
benefits resulting for Members from the GATT, or any other serious
prejudice to their interests. Serious prejudice cases are exemplified
in Article 6 SCM Agreement. They include, for example, the total
ad valorem subsidisation of a product exceeding 5 %, subsidies to
cover operating losses sustained by an industry, or direct cancel-
lation of debt. Such subsidies are “actionable”, i.e., questionable
and eventually even challengeable to the extent that the affected
Member may request consultations with the subsidising Member in
order to take appropriate steps to remove the adverse effects or to
withdraw the subsidy. If the latter refuses to co-operate, it may be
subject to the dispute settlement procedure.

The majority of traditional film support instruments, which
focus on the production phase of filmmaking, seem to fall within
the scope of the category of “actionable” subsidies. Whether or not
the affected WTO Member is able to challenge the subsidy schemes
according to Article 7 of the SCM Agreement would very much
depend on the dimension of the aid and its implications for foreign
film production. In view of the extremely strong position of US
film production on the European market, the US government
might find it difficult to demonstrate the existence of adverse
effects on its film industry.## Still, the US dominance on the Euro-
pean film market cannot exclude a priori the assertion of adverse
effects on American show business interests.*> Moreover, it has
been noted that the definitions of “adverse effects” and “serious
prejudice” to the interest of the Members are relatively broad.46
Even if the US were indeed not in a position to make use of these
broad definitions, at least film producers from other countries
would have a relatively strong argument if they felt affected by
European subsidisation. Furthermore, although the political sen-
sitivity of the sector works as a constraint on the parties to invoke
free trade arguments in the film context, some forms of financial
assistance to producers of cultural goods (films included) may fall
under this category of the SCM Agreement, particularly given the
wide definition of subsidy in Article 1.1 SCM.

Allin all, uncertainties remain as to the extent to which national
and European film subsidy schemes meet the requirements for allow-
able subsidies and actions under the Agreement, and may not be dis-
missed completely.%’ The actual impact of the subsidy on the third
party remains an important criterion for questioning the measure.*8

The delimitation of general GATT rules from the SCM Agreement
in their respective application to film support measures represents
an intricate issue. In most cases, the decisive factor would be the
character of the support: whereas discriminatory practices in the
form of fiscal measures*® are covered by the GATT rules, specific
subsidies (including also ‘transnational’ film support measures like
the EU’s MEDIA plus programme)>® would probably be subject to
the SCM Agreement.

IV. Film support and the GATS

1. General GATS principles on non-discrimination
(national treatment and MFN)

Unlike the GATT, the GATS does not contain any general obli-
gation relating to national treatment. According to Articles XVII
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and XVI GATS, such treatment, like market access, has to be gran-
ted explicitly through the so-called specific commitments. Only to
the extent that each Member decides to accord such privileges to
specific services sectors within the negotiations framework do
these sectors come within the scope of the GATS.

The relevance of cultural issues within the GATS framework is
beyond doubt. This has been already demonstrated by the Cana-
dian periodicals case®! and confirmed more recently by the dispute
between the EU and Canada over film distribution.>? It concerned
Canadian measures affecting film distribution services insofar as
they treated US distributors more favourably than those of other
WTO Members. In casu, US distributors were allowed to distribute
films in Canada while European distributors, as newcomers, were
not granted that right. Because Canada had not taken a MFN
exemption for measures affecting film distribution services, it was
clearly bound by the MEN obligation in Article II:1 GATS. The
consultations have been suspended because the complaining Euro-
pean company, ironically, had been taken over by a Canadian one.
Nonetheless, the case remains a clear example of the significance
that the GATS rules have within the context of film.

In the EU framework, however, such a case would be unlikely,
because, as a result of the transatlantic dispute during the Uruguay
Round, neither the EU nor its Member States made any commitments
within the GATS relating to the audiovisual sector. The fact that the
EU (and its Member States) abstained from according national treat-
ment and market access to non-EU service providers led to a de facto
exclusion of the sector from the GATS framework. According to
Article XVII GATS, the EU is not bound by the principle of national
treatment in the field of audiovisual services. The EU also lodged,
according to Article V GATS, numerous exemptions to the most-
favoured nation clause, covering audiovisual agreements between EU
Member States and third countries. It is debatable whether reserva-
tions of such an extensive nature, especially those that have been
introduced for an indefinite time period, are compatible with Article
II.2 GATS and its Annex on Article IT Exemptions, which provide that
such exemptions should not exceed a period of 10 years.53

No matter how such a general exclusion of the audiovisual sector
from the scope of GATS may be evaluated, at the present stage,
favouring and financial support of the EU film services or the persons
involved therein remains compatible with international trade law.>4

For the future, however, deeper reflection is needed since the
prevailing GATS objective is a progressive liberalisation of trade in
services (see Part IV of GATS). The general “exemption” of the audio-
visual sector from the GATS might become increasingly difficult to
uphold in a long-term perspective in view of American export inte-
rests, and it is coming under increasing pressure in the forum of
transatlantic trade negotiations.>® This does not mean, however,
that the cultural objectives cannot be recognised within the GATS
framework. General exceptions from the national treatment, model-
led on the GATT provisions could be envisaged, whereby the recog-
nition of the specific nature of culture within the international
trade context has been pleaded for. Different models have been put
forward in this context, ranging from ‘cultural exception’ to ‘cultu-
ral specificity’ and a separate instrument for cultural diversity.>6 All
three options imply different impacts and legal consequences.

The ‘cultural exception’ poses problems in view of the fact that
exceptions to key trade principles and disciplines, such as those
found in Article XX GATT, must be narrowly defined. They could be
solved by introducing the concept of an exception for ‘culture’ into
the general exception provisions of Article XIV GATS. In order to be
exempted, the measure would then have to comply with the double
test that it should neither “be applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination
between countries where like conditions prevail” nor act as a “dis-
guised restriction on trade”. Since this appreciation belongs to the

WTO dispute settlement bodies, it would introduce a degree of legal
uncertainty on the use of the “cultural exception” to trade in goods
or services.”’ Given the rather vigorous practice of WTO panels
when construing the exact meaning of a general exception clause
and applying the tests of Articles XX GATT and XIV GATS,%8 it would
not necessarily guarantee that cultural interests are taken account
of. The ‘cultural specificity’®® notion was suggested by the Euro-
pean Commission as a negotiating objective of the Uruguay Round,
with the idea of transforming the market access openings allowed
by EU Member States into a schedule of specific commitments. It
proposed that Article XIX GATS be modified, in order to enable par-
ties to resist the progressive liberalisation objective for the sector,
and that similar provision be included in Article XV GATS (obliging
WTO Members to negotiate further on subsidies) and in the Article
II Annex (MFN exemptions). This approach, although legally
feasible, failed. The third idea to introduce a specific legally
binding international instrument, raising cultural diversity to the
rank of another international order with which the WTO must
reckon, would prove a complex legal task, given the present diffi-
culty of dealing with the twin regimes of trade and environment.5°

At the present stage, developments in the field are difficult to
predict, given the rather firm EU position neither to make com-
mitments nor to list exemptions for audiovisual services.®! Such an
“off the table exemption” position can turn out to be a “double-
edged sword” solution, since cultural specificity is already de facto
recognised within the international trade framework and it might
be desirable to introduce concrete means to further underpin inter-
national trade rules with cultural diversity. It appears that the
interest of many governments to retain freedom of action in the
audiovisual sector and their fear that the WTO might not be the
organisation to address issues of cultural diversity must be recon-
ciled with the needs for a more legitimate and explicit recognition
of the specific nature of cultural industries (films being the para-
digm example) at the international level.

2. Regulatory need for subsidies to services

The GATS contains no specific binding rules on the regulation
of subsidies. There is only the commitment, laid down in Article
XV GATS, to enter negotiations on the matter, reflecting the Mem-
bers’ recognition that subsidies may have distortive effects on
trade in services. Pending the outcome of such negotiations, Mem-
bers who consider that they are adversely affected by a subsidy of
another Member may merely request consultation, whereby such
request should be accorded “sympathetic consideration”.

State aid to services has been at issue so far only in a few sec-
tors within the GATS framework, and until now only developing
countries have raised (quite general) concerns regarding subsidies
to transport, basic telecommunications, construction, health, edu-
cation and the audiovisual/cultural services. Thus far, the Working
Party on GATS Rules has found that the direct subsidising of
exports of services is not prevalent; it noted, however, that subsi-
dies to support the arts in general are common.52

Hence, the cultural dimension of subsidisation represents one
of the core issues in the discussions. As far as the film sector is
concerned, the rules on subsidies to services would certainly apply
to measures to support cinematographic services like distribution
or exhibition aid.®3 The film sector is also indirectly concerned
because cinematographic films shown on television are considered
(together with all television productions) services and fall within
the scope of GATS. Moreover, the demarcation problems mentioned
above often lead to confusion in the treatment of feature films as
goods or services. The relevance of subsidies to cinema services
within the GATS context is confirmed by the US position on the
matter: the US negotiations proposal on audiovisual services
clearly includes wide categories of theatrical motion pictures into
the services’ negotiations agenda.5
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As a result, a profound need to clarify the legal handling of film
subsidies arises in the GATS framework, in particular, insofar as
such instruments can infringe the principle of most-favoured
nation treatment.5> For the moment, the international framework
on subsidies to services is still subject to negotiation. However,
there are some horizontal rules in preparation within the GATS
negotiations framework, in particular a multilateral discipline on
subsidies. State aid aspects of cultural policies gain (at least
potential) relevance within the Working Group on GATS Rules’
mandate to draw up such horizontal subsidy rules. As public fund-
ing of cinematographic services is one of the main instruments of
audiovisual policy, a conflict with such a future discipline is almost
inevitable. Consequently, the developments in the field are rather
unwelcome by the EU because of their potential to affect its free-
dom of action in the audiovisual sector.®6 Until now, yet, there are
only three countries that expressed officially their negotiating
position on audiovisual services: the US, Switzerland and Brazil.6’
While Brazil and Switzerland expressed in quite general terms the
need to discuss the issue, the US suggested the necessity to deve-
lop a more concrete understanding on subsidies, which would reco-
gnise “the use of carefully circumscribed subsidies for specifically
defined purposes”,%8 which remains, however, a rather vague offer.

Some specialists in the sector suggest that the rules for admis-
sible “cultural” state aid could be issued in the form of a reference
paper, modelled after the Basic Telecommunications Reference
Paper.%9 Particular attention in this context should also be given
to the above-mentioned Canadian proposal for an international
instrument on cultural diversity’® and the ensuing discussion on
its desirability and feasibility around Europe.’!

As long as there is a lack of rules on subsidies to services, the
principle of “mutual trust” could serve as a limitation for the
introduction of measures that might prejudice the concessions
accorded in the course of the liberalisation process, subsidies
included.”? This principle would be relevant to subsidies for film
rental and exhibition services and would also cover general cultu-
ral support measures like the protection of cinematographic
archives and the promotion of cinema education and events.
Applied to these subsidies, the principle would oblige Members to
refrain from the introduction of measures negatively affecting
accorded trade liberalisation concessions. Yet, apart from the prac-
tical difficulty of using this arqument (states are quite unlikely to
intervene in other Members’ film policies on the basis of a vaguely
defined trust principle), the blurred classification of cinematogra-
phic activities within the WTO framework, which reflects general
problems over the differentiation between the GATS and GATT,
additionally exacerbates this type of reasoning.

In the context of the potential set of GATS subsidy rules, the
question arises as to the scope of the possible exceptions for the
audiovisual sector. Elaboration of such rules could, it is suggested,
be based on the existing framework for goods’ subsidies, including
GATT rules and the SCM Agreement. According to the latter, the
threshold of an actionable subsidy is attained as soon as the sup-
port measure has adverse effects on the competitor.”? Since even
a 5 % ceiling can indicate such a negative impact, it could be
argued that also measures adopted in small markets with high
“cultural discount”’4 in order to protect their linguistic or cultu-
ral specificity, would be questionable in such a hypothetical
framework. Should the future GATS subsidy rules emulate the SCM
Agreement, the necessity to construct a specific framework for
cultural subsidies within the WTO legal frames would seem there-
fore plausible.

It remains open whether such a solution would take the form
of a general agreement on subsidies to services, including precise
exceptions for the audiovisual sector or of a sectoral agreement
concerning exclusively subsidies to audiovisual services. The
option of a separate international instrument for cultural diver-

sity, as suggested by Canada, which would introduce specific rules
to govern protection and promotion of culture globally in all
aspects (subsidies included),’® should be also kept in mind in this
context.

It is argued that the explicit requlation of cultural subsidies,
whatever form it takes, would have to introduce several criteria to
assess the compatibility of subsidies to audiovisual (including
cinematographic) services with the WTO law.”6

First of all, the aiding Member State would have to prove the
actual intensity of the support’s impact on international trade. In
this context, it is pointed out that the intensity of competition dis-
tortion depends not only on the dimension of the support but also
on its actual ultimate goal. For instance, the financial support
directed at the promotion of films in the international market
would have immediate distortive effects on world trade, whereas
the subsidisation of cinematographic works originating from small
linguistic and cultural territories would not interfere with interna-
tional competition and would not have any direct distortive effect.
However, it could still have an indirect distortive effect on compe-
tition since it would automatically reduce the number of recipients
of other cinematographic services. A thorough examination of such
distortive effects on the “level playing field” for competitors in
international trade would have to be undertaken in every case.

Furthermore, such rules would have to take into consideration
the actual intention and aim of the support. Accordingly, measures
which envisage production of works a la Hollywood, without speci-
fically related national cultural content, would be deprived of the
cultural objective to protect cultural identity and presumably would
have to be treated less tolerably than support aimed at compensa-
ting the “cultural discount” of small linguistic and cultural areas.””

In summary, it can be argued that the interrelation between
“cultural discount” or “cultural specificity” and actual film support
should be decisive for the assessment of admissible public funding
to the film industry. The promotion of films with high “cultural
discount”, in spite of a negative impact on the international “level
playing field” could be, in all probability, justified in terms of cul-
tural policy considerations, which would permit its exclusion from
the anticipated subsidy prohibition in the GATS framework. An
analogous exclusion exists and operates already within the EU
internal market in the form of Article 87.3 d) EC Treaty. However,
as the practice of exemptions from state aid prohibition under the
EC Treaty has demonstrated, cultural considerations represent very
vague and, to some extent, arbitrary criteria. Therefore, it would
be essential to precisely define conditions for exemptions from the
prospective GATS subsidy rules.’® For instance, making the film
support dimension conditional on its commercial success on inter-
national markets is deemed unacceptable since it would presup-
pose export subsidisation, which is generally prohibited by the
GATT. As the productions characterised by a high “cultural dis-
count” prove successful predominantly within their specific lin-
guistic and cultural areas, the support could be linked to the film's
economic performance on the national or regional market. In order
to set limits to the industrial policy considerations, coming to the
fore in this context, it would be useful to confine the allowable
(and inevitably biased) subventions to creative productions.

One cannot resist the impression that the calls for comprehen-
sive and precise compatibility criteria in the GATS subsidy frame-
work resemble similar concerns invoked within the EU context,
which resulted in the elaboration by the European Commission of
the guidelines for state aid to the cinema sector.”® Whatever their
eventual form and legal status would be, it might well be expec-
ted that future hypothetical rules on subsidies to cultural or, more
specifically, audiovisual services will evoke as many - if not many
more - emotions and concerns as the Commission’s framework for
state aid to the film industry.
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