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FOREWORD

This publication contains

- Recommendation No. R (98) 12 of the Committee of Ministers to member states m
supervison of loca authorities' action, and

- the report of the Steering Committee on Loca and Regiond Democracy (CDLR) on
supervison and auditing of locd authorities action, including eight national reports.

The CDLR study covers the inditutiond relationship between the different tiers of government, but
aso the control exercised over local authorities action by courts or by independent organs, as well
asthe internd relationship between loca authority bodies.

The interest of this study & not limited to the scope of the andyss which deds with solutions
adopted in severd nationa legd systems, largdly representative of the Stuation in the member states
of the Council of Europe.

This interest is dso due to the ambitious and origind objective which it follows deding with the
different mechanisms of control (politica, legd, financia and management) as a whole and providing
keys to evauate how they operate as components of a system, with aview to development.

Recommendation No. R (98) 12 and the guiddines proposed to member states are the result of this
work. This recommendation was prepared by the CDLR and aso takes account of the point of
view expressed by the Congress of Loca and Regiond Authorities of Europe (CLRAE).






RECOMMENDATION No. R (98) 12

OF THE COMMITTEE OF MINISTERSTO MEMBER STATES
ON SUPERVISION OF LOCAL AUTHORITIES ACTION

(Adopted by the Committee of Ministers on 18 September 1998
at the 641st meeting of the Ministers' Deputies)

The Committee of Minigters, having regard to Article 15.b of the Statute of the Council of Europe,

Conddering that the am of the Council of Europe isto achieve a greater unity between its members
for the purpose of safeguarding and redlisng the idedls and principles which are their common
heritage, and to foster their economic and socid progress,

Congdering that, as provided for by Article 4, paragraph 3 of the European Charter of Loca Self-
Government (hereinafter referred to as “the charter”), “public responshilities shall generdly be
exercised, in preference, by those authorities which are closest to the citizen”;

Conddering that, when loca authorities have, as provided for by Article 3 of the charter, the right
“within the limits of the law, to regulate and manage asubgtantid share of public affars’, these
authorities become accountable to the citizens — el ectors and taxpayers — and the state;

Congdering that compliance with the principles of the rule of law and with the defined roles of
various public authorities, as well asthe protection of citizens' rights and the effective management of
public property, justify the existence of appropriate controls,

Conddering that the nature and scope of controls over local authorities acts must normdly be
differentiated depending on whether they are tasks implemented on behaf of superior authorities or
acts carried out within their “own” competencies,

Congdering that a possible lack of clarity in locd sdf-government gatutes, and in particular in the
definition of competencies, condtitutes one of the main threets to saf-government and can result in
exorbitant control over local authorities' acts,

Congdering that the principles enshrined in Article 8 of the charter on the adminidrative supervison
of locad authorities activities aso apply to administrative sanctions concerning loca authorities
elected representatives,

Conddering that, under Article 11 of the charter, “locd authorities shdl have the right of recourse to
ajudicid remedy in order to secure free exercise of ther powers’, which implies the posshility of
recourse against improper exercise of supervisory powers,

Conddering that trangparency is the best guarantee that public authorities carry out their acts in the
interests of the community, that it is an essentid prerequiste for effective politica supervison by
citizens and that, therefore, strengthening it alows the reduction of other forms of supervison;
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Congdering that the experience of many member states shows that it is possble b make the
systems of supervison evolve in away favourable to loca sdlf-government without endangering their
effectiveness,

Having regard to Recommendation 20 (1996) of the Congress of Local and Regiona Authorities of
Europe on monitoring the implemertation of the European Charter of Loca Sdf-Government;

Having regard to the report of the Steering Committee on Locd and Regiond Democracy on
supervision and auditing of loca authorities action,*

Recommends to the governments of member sates that they:
1. adopt the appropriate measures to:

— extend the gpplication of the principles enghrined in Article 8 of the charter to dl forms of
supervison of locd authorities action;

— recognise the essentid role of politica supervison by citizens and to foster the implementation of
this supervison, through, inter alia, the use of the instruments of direct democracy considered

appropriate;

— grengthen the trangparency of loca authorities action and to ensure, in generd, the public nature
of decisons which engender financid codts to be borne by the community, as well as the red
possibility for citizens and legd persons concerned to have access to these decisions in conformity
with the procedures established according to the law;

— in accordance with Artice 7, paragraph 1, of the charter, dlow adminigrative sanctions
concerning loca authorities representatives (suspension or dismissa of locd dected representatives
and dissolution of local bodies) only exceptionaly, to accompany their wse with the appropriate
guarantees, in order to ensure their compatibility with the free exercise of loca dectord mandates,
and to give preference to procedures where the supervisory authority, or a named ad hoc authority,
intervenes in the place of the authority at fault, thus reducing cases where adminigrative sanctions
could be adopted against the | atter;

— provide procedures that loca bodies can themsdves initiate for solving their interna conflicts, and
envisage the intervention of the supervisory adminigtrative authorities only when these procedures
achieve no reault;

1 Study serieson “Local and regional authoritiesin Europe”, No. 66.
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2. Undertake, if necessary, the appropriate legidative reforms in order to improve consstency
between the systems of supervison and the principle of subsdiarity, and the effectiveness of these
systems, taking into account the guidelines gppearing in the appendix to this recommendation.
Appendix to Recommendation No. R (98) 12
Guidelines on the improvement of the systems of supervision of local authorities action

l. Guidelines on the scope of administrative supervision

— To provide that, unless the contrary is provided for by law, locad authorities exercise their own
competencies.

— To favour the attribution of “own” competencies over the delegation of competencies, resutingin
areduction of expediency supervision.

— To enumerate clearly, in Statutory provisions, the acts subject to supervison.
— To limit compulsory ex-officio adminigtrative supervison to acts of a certain sgnificance.

— To reduce a priori adminigtrative controls (those where the involvement of a government authority
is necessary for aloca decison to take effect or be vaid).

. Guidedlines on the development of alternative mechanisms to administrative
supervision

— To strengthen the did ogue between central and loca authorities.

— To drengthen the function of advisng and assessing, which some bodies (whether independent of
centrd adminidration or pat of this administration) may have, in paticular in the financid and

management fidds.
— To strengthen the role of independent bodies such as ombudsmen and mediators.

— To drengthen internd mechaniams of supervidon, in paticular in the finandd and management
fidds

1 The Netherlands delegation recalls that the Government of the Netherlands, when ratifying the
European Charter of Local Self-Government, indicated that it did not consider itself bound by Article 8, paragraph
2, of the charter. Likewise, this particular guideline could only be followed by the Netherlands Government where
it does not bring into question the extent of the supervisory power given to the Crown in the legal system of this
country.
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[11.  Guidelines concerning the supervisory procedures
I. Judicia procedures

— To deny courts the power to replace the loca authority in evaluaing the expediency of an act:
where such evauation is necessary, this should be atask for adminigtrative supervisory authorities.

— To give the courts the power to adopt interim measures, when these measures are judtified by their
urgency and/or the risk of irreparable damage.

— To provide for gppropriate measures in order to ensure the full and immediate execution of courts
decisons concerning the legdity of the act sibject to supervision, including the procedures for
ubdtituting the authorities a fault.

— To provide for appropriate measures in order to reduce the time taken to examine cases brought
before the court, as the length of judicia procedures runs counter to lega security and may prejudge
the ussfulness of the supervison.

i. Supervisory procedures before the adminigrative authorities

— To provide, if possble, that there is only one first instance supervisory authority; where the
intervention is required of speciaised supervisory authorities (depending on the content of the act
subject to supervision), to define precisely the respective spheres of competence of these bodies, in
order to avoid uncertainty over which authority actudly hasto carry out the supervison.

—To s, in gatutory texts, the time limit granted to the supervisory authority in order to perform the
a priori supervison and to provide that the aosence of any decison within the given time limit
ggnifies agreement.

il Financid supervison and supervison of management

— Minimise the effects of financia supervison and supervison of management in o far as these can
bring into question the expediency of choices made by local elected representatives.

— To organise these two kinds of supervision in order to foster good accounting practices and the
effectiveness of management, prevent financid imbaances, monitor financia rehabilitation of locd
authorities which encounter financid difficulties and enlighten citizens with complete and objective
information.
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IV.  Guidelineson the prevention of therisk of informal supervision

— To prevent, as a generd rule, loca authority staff members being dependent on authorities other
than the ones that employ them, when taking decisons as part of their duties.

— To avoid relations between locad authorities and centrd government departments working with
them which lead to the replacement by unofficid “technica” contral, of officid supervison, the leve

of which islowered.
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INTRODUCTION

The pogition d locd authorities in sates adminigtrative structures is closdly linked to the politica
thinking prevailing a any given time. Proof of thisliesin the fact that systems of locd government are
a perfect epitome of the greet tensions and ba ances which gave form to our modern states.

The shaping of loca government has therefore been closely bound up with the politica struggles of
the last two hundred years, and with the clashes between conflicting theories about the unity or
plurdity of government, the concentration or dispersal of its functions and centrdisation or
decentrdisation of power. In anutshel, the history of loca government has been a constant diaectic
to and fro between the idea that loca authorities should be subordinate to centrd government and
the idea that they should manage their own affairs.

As this century draws to a close, it is a generdlly recognised fact that the centralised model of the
date is undergoing a criss, which goes hand in hand with a vigorous rebirth of lower-tier locd
government authorities and with widespread recognition of the need to respect their autonomy.
However, the decentrdising reforms introduced by various European states in recent decades
(France, Germany, Italy, Spain, Sweden, and, to a lesser degree, the United Kingdom) have
differed in their scope and their nature.

Widespread recognition of the principle of sdf-government is, moreover, not devoid of problems.
Firdly, there is the very ambiguity of the concept. The difficulty of precisdy defining the concept of
“sdf-government”, now regarded as the cornerstone of loca government, is exacerbated by the
complexity and divergty of the theoriesin which it hasits origins, indluding in particular:

- the theory put forward in late eighteenth-century France of “municipa power” as a “fourth
power”, whereby municipalities were responsible for affairs within their own territory;

- the German theory of “municipd association” (Genossenschaft), which emphasised the
corporative nature of loca society, as a people-based community exercisng authority over a
territory;

— the theory of “sdf-government”, which is Anglo-Saxon in origin and had its golden age in the
eghteenth century;

- and, lagly, the theory of decentrdisation, which was initidly a reaction to the excesses of the
bureaucratic, hierarchically structured centralism of the Ngpoleonic era.

Nowadays, loca sef-government in the broad sense entalls entrugting the adminigration of loca
affairs to the representative bodies of the communities directly concerned by those affairs, afunction
which they carry out under their own respongbility and, therefore, usually without instructions or
orders from higher loca government authorities.
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The principle of loca sdf-government therefore seems to be founded on three core ideas: loca
authorities should adopt their own adminigirative structure, be vested with their own powers and,
ladtly, fredly adminigter their own affairs, which rules out subordination to other bodies and the use of
methods associated with the principle of hierarchy.

As a generd rule, conditutions recognise the importance of locd sdf-government in the
adminigration of loca interests, without defining those interests or what form they take. This latter
task is usually Ieft to the legidature, which mugt, in any case, respect locd authorities' right to play a
part in matters which directly affect thar interests.

It is the legidaure which will define locd interests a its own discretion, in keeping with the
Constitution, and establish their scope by granting loca authorities the powers needed to administer
those interests.

Ultimately, condtitutiona and/or legd recognition of locd sdf-government must serve as a basis for
organisng reations between adminigtrative authorities in such a way that the role conferred on locd
government reflects the fact thet it isin a privileged position to fulfil certain public functions.

It is from this angle that we should gpproach the issue of supervison of locad authorities
adminidration of their own affars. The concept of sdf-government draws on the idea that power
should be limited and non+absolute in nature. Systems of control exist to prevent overstepping of the
limits and to guarantee preservation of the baance between the public interest, the community
interest and individua rights, struck by the authors of the Congtitution and of ordinary law.

This judtifies the existence of supervision, but a the same time provides a yardstick for setting its
limits, as any supervision which is not necessary to the above purpose should be abolished and any
means of supervison going beyond what is reasonable to achieve that purpose should be reviewed.

Article 8.3 of the European Charter of Loca Sdlf-Government (hereafter designated the charter)
merely reassarts this principle in respect of a specific kind of supervison, adminidrative supervison,
in that it provides:

“Adminigrative supervison of local authorities shal be exercised in such away as to ensure
that the intervention of the controlling authority is kept in proportion to the importance of the
interests which it isintended to protect.”

It is with particular regard to this principle that this report discusses the sysems of supervison
exiging in a number of member states and assesses, firdly, the nature and extent of the supervison
of locd authority action and, secondly, the conditions under which such supervison is exercised and
its consequences.



17

NATURE AND EXTENT OF SUPERVISION OF LOCAL AUTHORITY
ACTION

1 The varioustypes of supervision of local authority action and their purposes

The limited nature of local autonomy, the fact thet in most countries different authorities co-exist
within the same territory, and the potentid impact of locd ativity on public, but dso individud,
interests judtifies the legidaure' s involvement in setting up the supervisory machinery goplicable to
locd authorities. In fulfilling this task, parliament usualy enjoys consderable discretion, snce hardly
any conditutiona texts lay down precise rules on the supervisory measures that may be taken in
respect of local authorities

Local authority action is in fact subject to numerous controls, each of which has its own raison
d étre. Studies often tend to deal separady with the different kinds of supervison, probably
because each poses its own specific problems.

Nevertheless, where the aim is to assess to what extent supervision affects the exercise of locd sdif-
government, it becomes important to have a generd picture of the different controls and the
purposes they serve.

In this report the controls to which loca authorities are subject are classified according to three
categories. legad supervison, financia supervison and auditing, and politica supervison. Each of
these major categories covers a complex gate of affairs, the main features of which are described
below.

a. Legal supervision

The term “legd supervison” immediatdy brings to mind the idea of supervison of locd authority
action with the am of verifying its compliance with the framework of laws determining the limits of
locd sdf-government and the conditions under which it is exercised. It is therefore a maiter of
ensuring that local authorities do not overstep their powers and that those powers are used in
accordance with the law. Where powers have been delegated, this supervison sometimes extends
to assessing decisons consstency with the objectives being pursued (expediency).

The concept of lega supervison encompasses a humber of forms of supervision, which must be
clearly distinguished.

Firgly, there is the supervison exercised by centrd or, where gpplicable, regiona government,
which can be termed “adminigrative supervison” by a“supervisory authority”.

Then there is the supervison exercised by domegtic courts (administrative and/or civil) where
proceedings are indtituted againgt alocal authority.

1 The Italian Constitution of 1948 is an exception since Article 130 provides “ A regional body, constituted
in accordance with a law of the Republic, shall review the lawfulness of decisions taken by the provinces,
municipalities and other local authorities. In cases specified by law, areview of expediency may be carried out.”
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The different kinds of legd supervison do not end there, Snce an important role may be played by
non-judicid bodies which are, nonetheless, manifestly independent from centrd (or regiona)
governmert.

Some states have, for ingtance, set up the office of ombudsman or mediator, with respongbility for
carying out investigations (Scandinavian countries) or examining complaints of injustice suffered
through maadminigration by loca authorities within ther territorid jurisdiction. In the United
Kingdom the latter role is fulfilled by the locd government ombudsman, an office set up under the
1974 Loca Government Act.

b. Financial supervision and auditing

The financid supervison and auditing with which we are concerned here primarily condds in
checking accounts and liquid and other assets” In most countries both processes are mainly based
on the rules of public accountancy and aim to enforce compliance with those rules and to ensure that
accounts are properly kept. However, they may aso extend to a comprehensive review of how an
authority managesitsfinancid ffairs, i.e. its efficient, economic use of its resources.

A digtinction may be made between financia control and auditing with regard to who is responsible
for the operation; an audit assgnment may in some cases be entrusted to an independent expert,
responsible for taking stock of the loca authority’s financia Stuation and advisng it on future
financid decisons. In this case, the audit cannot redlly be consdered a form of financid supervison
or averification of the accounts, but is more an aid to decison-making.

It should also be noted that in some countries de facto financid supervison may be exercised by
financid inditutions, some of which may be state owned, when an authority borrows money.

C. Political supervision
Political supervison may take place a two levels.

Firgtly, within an authority, local executives may be answerable to eected assemblies empowered to
debate loca affairs and take decisions on them.

Article 3.2 of the charter moreover states that councils or assemblies composed of members el ected
by universa suffrage may “possess executive organs respongble to them”.

The political answerability of local executives may take different forms in the legidation of member
gtates which have introduced the principle.

In Poland, a council may decide to replace a municipaity’s executive body or the mayor adone
within amonth of receiving areport from the Regional Chamber of Accounts.

1 _ Thisreport does not, however, deal with local finance controls which aim torestrict or set guidelines for
expenditure through tax measures or agrants policy.
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In Sweden, since 1 January 1995, alocd assembly may revoke the mandates of dl the members of
a committee (the executive and others) when the paliticd mgority of the committee is no longer the
same as in the assembly, or when changes are made to the organisation of committees.

In Finland, the mgority of the municipa council has the right to dismiss the executive body,
committees and other bodies, nominated by the council, by passing avote of no confidence,

Other gtates have provided for the possibility of tabling motions of censure, which, if passed, result
in the overthrow of the local executive. Thisis the case in Luxembourg, where such amotion may be
tabled by one third of council members if a draft budget is rgjected. If the motion of censure is
passed, the members of the college of burgomaster and aldermen are deemed to have resigned.

In Spain, there is a (little used) procedure whereby a council, following a so-cdled “ congtructive’
motion of censure, appoints replacements to carry out executive duties.

In Finland, the Municipa Organisation Act of 1 July 1995 empowers a council to give a vote of no
confidence in the different bodies it has eected and to bring about their resgnation.

Bulgariais a gpecia case, snce the Loca Sdf-Government and Loca Adminidtration Act provides
that municipa councils and mayors shdl supervise one another. The councils are empowered ©
annul any messure taken by a mayor which runs counter to a council decison, and mayors may
request a council to reconsder a decision which they regard as againgt the municipaity’ s interests or
unlawful. Where the impugned decision is upheld, the mayor may refer the matter to the courts,
which will rule on the decison’s lawfulness.

In other countries, including France in particular, there is no such answerability, even of a non
gpecific nature. Under the French modd the executive wields considerable influence over loca
decigons. It derives its strength not so much from legd provisons governing the relations between
the ddliberative body and the executive body as from a wide range of differing sources (electora
mechanisms, locd traditions, etc.).

At asecond leve, palitical supervison may be exercised by the public itsdf. The most direct form of
this day-to-day supervison is voting in local dections. Article 3.2 of the charter expressy provides
that politica supervison by a council may be supplemented with supervision by the public through
recourse to assemblies of citizens, referendums or any other form of direct citizen participation,
where permitted by statute.

This provison of the charter echoes the familiar delegatory democracy versus participatory
democracy debate. The idea that, gpart from having the right to refer a dispute on the lawfulness of
an adminigrative decison to the courts, members of the public should be alowed to exercise wider-
ranging politica supervison over locd affairs would seem to be gaining ground in Europe.

This form of political supervison may be exercised in different ways citizens may be granted the
right to refer a matter to a mediator or ombudsman, to request a loca referendum or to ask the
council to conduct an inquiry to sound out public opinion.
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2. Subject of supervision

A diginction is usudly made between supervison of decisons and supervison of bodies and
persons. These two forms of supervison do not raise the same problems, which is agood reason to
ded with them separatdly. It should nevertheless be pointed out that the subject of the supervisoniis
the locd authority’s action: in most instances the sanction ataching to unlawful or otherwise
improper action only affects the decison embodying that action, athough in some more serious
cases a pendty may be imposed on the bodies or persons responsible for the decision.

a. Supervision of decisions

It is difficult to pinpoint generd rules in the vast range of legidation on locad government exiding in
the different sates, gpart from the fact that the method of supervison differs according to whether it
concerns a loca authority’s own powers or powers delegated by another administrative body
(central or regiond). In this connection, as we shdl see below, adminidrative supervison of the
expediency of loca authority action is, in principle, only permissble where it is exercised by higher
authorities over tasks delegated to loca authorities.

The digtinction between “own” locd functions and “delegated” state functions corresponds to the
traditiond French modd, which has clearly Ieft its mark on modern-day systems of locd government
in continental Europe. However, such an gpproach is foreign to the United Kingdom system, where
local authorities only exercise powers expressly dtributed to them by statute, albeit exercisng them
as own functions and never as deegated functions.

I Supervison of functions relaing to supra-locd interests, administration of which is delegated
to municipdities by higher authorities

In the systems following the French modd, when the time came to regulate the exercise of such
functions the nationd parliament opted for one of the following solutions:

- regard the loca authority as a component or organ of the State or region, as the case may
be, and therefore subject to the latter’ s hierarchica authority;

- regard the loca authority as an autonomous entity, not subject to any hierarchica
supervison, dthough greater involvement of a higher authority is justified where the locd
authority fulfils functions delegated to it by that authority.

a The firg solution gives rise to what might be called a“functiond dudity”: the representatives
of loca authorities act as representatives of the municipdity and as “officids of the gae’ (or the
region as the case may be). In these circumstances, which particularly affect the mayor, municipa
employees (“on loan to the sate’, to use a particularly apt French expression) are hierarchicaly
subordinate to state bodies, bound by orders issued by those bodies, and subject to ther
supervison and disciplinary authority.

This modd can be found in the French system, where, in some spheres, the mayor is “under the
authority of the gat€' s representative within the département”, whose orders he or she is obliged to
follow (Articles 122 and 123 of the Municipalities Code).
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Mayors in Italy are in a similar position. According to sections 30 to 38 of Law No. 142 of
1990, where a mayor fails to fulfil his or her duties as a government official, the prefect
may appoint a commissioner to guarantee the performance of those functions.

Other countries which make a digtinction between own powers and delegated powers dlow the
date authorities to review the expediency of use of delegated powers.

In Hungary, by express provison, the principle of sdf-government does not apply to delegated
powers, which are exercised not by eected loca authorities but by an officid, the secretary of the
loca authority, who takes decisons in such matters without the municipa council having any right to
intervene. An gpped againg decisions by the secretary of the loca authority in matters coming under
the state's own authority lies to the head of the civil service (the state supervisory authority), who is
empowered to annul, modify or reconsider such decisions.

It is not always easy to identify the adminidrative functions or spheres of public authority where
municipal bodies must act as “agents of the state’. The sectors usudly cited as examples include
activities relating to censuses and eectord rolls, recruitment of members of the armed forces, the
issue of certificates and locd palicing.

Moreover, there is no consensus as to the consequences of a mayor’s activity as a “government
offidd". In principle, the municipa authority is subject to the orders, supervison and disciplinary
authority of the government, which aso has the right to take measures in its stead and is even
empowered to determine appeals againgt a mayor’s decisons lodged with a higher adminigtretive
authority. Logicdly, the ultimate responsibility should lie with the government (as in France, but not
in Italy), which should aso bear the expensesincurred (asin Belgium, but likewise not in Itady).

b. Grester respect for local sdf-government is shown by systems such as Spain’'s, which do
not consider the mayor as an “officid of the state’ and rely to a large extent on the machinery of
delegation of powers. Under such a system, athough power is vested in a higher authority, the local
authority, whose right to organise its own administrative structure must in any case be respected, can
be given responghility for managing the sarvices in question (cf section 7 of the Spanish Local
Government Act of 2 April 1985 — LRBRL)

According to section 27 of the LRBRL, a ddegation of authority “must be accepted by the
municipdity concerned, unless it is mandatory by law, in which case the law shdl provide for the
corresponding financia resources to be made available’. The deegation agreement must specify the
scope, content, conditions and duration of the delegation, and the powers of supervision attributed
to the delegating authority.

That authority’s powers of supervison include the right to give orders concerning the provision of
the services delegated, to suspend their provison, to issue genera technica ingructions, and to
request information on their management by the municipdity a any time. The authority may dso
send representatives and request that the municipdity take the necessary measures to remedy any
deficiencies noted.
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Should the municipaity fail to obey orders, to provide information or to comply with a reques, the
delegating authority may withdraw the delegation or itself exercise the authority delegated in place of
the municipdity. Lastly, the municipdity’s decisons may be chalenged before the relevant bodies of
the delegating authority. The Spanish Condtitutional Court has neverthdess held that the dlocation of
generd disciplinary authority to prefectsis uncondtitutional (Decison4/1981).

This approach, whereby preference is given to deegation of authority, is aso followed in Audtria,
where Article 119 of the Condtitution provides for the delegation of powers, not only in reaions
between centrd government and the municipdities, but dso between the Lander and the
municipdities, and in Germany, where some Lander have moreover abandoned the traditiona,
controversdd digtinction between own functions (Selbstverwaltungs-angelegenheiten) and
delegated functions (Auftragsangelegenheiten) by decreeing that municipd authorities dways act
as such under their own respongibility and (at the very most) accepting their subordination to the
Land’s orders solely where the law expressy provides that this shdl be the case with regard to a
specific fidd. This applies to North Rhine-Westphalia, Hesse, Baden Wirttemburg and Schleswig-
Holgen.

Nevertheless, whether the mayor is consdered an “officid of the state€’ or a“manager of delegated
powers’ the fundamenta problem remains the same: gtriking the difficult balance between respect
for locd sdf-government and the need to guarantee that tasks and interests of greater than local
concern will be properly taken care of.

i. Scope of supervison and importance of decisons

Some dates are tending to limit the scope of supervison of decisons according to their importance.
However, that scope is not everywhere defined with the same precision.

Under the French system the lawfulness of an adminidrative decison by a locd authority is subject
to review when it is mandatory that the state' s representative be notified of the decison. Thereis a
precise, exhaudive list of such decisons, which include, inter alia:

- municipd council proceedings whatever their scope, whether regulatory or not, and the
accompanying documents;

- decisons taken by a mayor on behdf of the municipa council in the areas and under the
conditions specified in Article L 122-20 of the Municipdities Code;

- regulatory or individua decisons taken by mayors in the exercise of their police powers as
defined, in particular, in Article L 131- 1 and subsequent articles of the Municipdities Code;

- regulatory decisons taken by mayors in dl other areas which come under their authority
according to the law.

In Hungary adminigtrative supervison concerns the functioning of local authorities and their decisons
in the form of bye-laws or resolutions.
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Similarly, in Italy Law No. 142 of 1990 limited the scope of the compulsory preventive review of the
lawfulness of decisionsto council proceedings aone.

Law No. 172 of 1997 subsequently reduced the scope of this preventive review, which is now
automatic only in respect of decisons concerning the authority’s statutes, regulaions coming within
the locd council’s jurisdiction (excluding those relating to the organisation of the authority’s own
adminigrative structure and the keeping of its own accounts), balance sheets covering one or more
years and management final accounts.

In Sweden a didinction is made between “mandatory activities’ and “voluntary activities'.
Mandatory activities are defined by law; they are subject to grester supervison.

However, in other countries decisons subject to supervison are less precisdly defined, and in some
cases dl decisons by locd authorities are subject to administrative supervison.

In Poland supervison takes place under the Loca Government Act of 8 March 1990. The
Congtitutional Court (judgement of 27 September 1994) has ruled that there must be supervision of
al tasks of a public nature performed by local government where the purpose is to satisfy the needs
of loca communities (in the case of “own" tasks) or of society as a whole (in that of delegated
tasks).

There is little precise information on the list of decisons subject to supervison except in financid
metters, afield where there isa precisely defined list of financid decisions subject to the supervisory
authority of the regiond chambers of accounts.

In Switzerland, precise information on the nature of decisons subject to supervison mainly exists
with regard to locad authorities obligations in the financid and accounting spheres.

In Turkey, adminigrative supervison by centrd government concerns “action by loca authorities’.
Article 125 of the section on adminigtration of the 1982 Congtitution provides that “recourse to
judicia review shdl be open againg al actions and decisions of the adminidration”. As there is no
clear digtribution of public powers between locd authorities and centrd government, it is difficult to
identify which decisions are subject to review, except in financid and budgetary matters.

In the United Kingdom decisions subject to control are not defined as such. Control can relate to
any loca authority action, decison or conduct.
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b. Supervision of bodies and persons

One of the rare characterisics common to al European legidation is that members of loca
government are elected.

Despite the particularities existing in compardtive law a the level of the provinces (the most griking
example being that of Turkey, which aongside the eected locad bodies, the mayor and the council,
has another body congisting of elected members and members appointed by central government),
the eective nature of loca government has fundamentaly changed the systems of supervison
applicableto locad authorities.

It should be pointed out thet, in the past, central government’s most effective means of supervison
was government agppointment of locad authorities, which usualy went hand in hand with powers to
sanction their members, suspend them or remove them from office, and even to dissolve the loca
authority.

This type of supervison, traditionally regarded as a 9gn of what is n substance authoritarian
government, the expression of a certain hierarchica supremacy over the authority being supervised,
is, a a rule, incompatible with a municipdity’s being able to organise its own adminidrative
structure.

Nowadays amost al nationd parliaments not only provide for political supervison (by means of
moations of censure) and judicid supervison (which generdly concerns the crimind ligbility of their
members), but have aso introduced, abeit exceptional, adminigtrative controls over loca authorities.

The use of such measures, on which condtitutions are silent, is clearly one of the most incisve forms
of interference in locd sdf-government. Consequently, the laws which provide for such measures
must be interpreted in arigoroudy narrow way.

For example, the Itaian legidation on suspenson or dissolution of the municipa or provincd council
and suspension or remova from office of the mayor or of council members, the Spanish legidation
on dissolution of locd assamblies, and the amilar legidation of some German Lander and Swiss
cantons, are (despite the rlative vagueness of the legidation’s references to management serioudy
detrimental to the public interest or to failure to fulfil condtitutional obligations), regarded by legd
writers and by the courts as necessary mechanisms to preserve the proper functioning of the
democratic system within loca government when it becomes pardysed by disagreements within an
assembly itsalf. These measures are intended in the public’s own interest, Snce the loca authority’s
inability to function breaks off the democratic relationship between the public and the loca authority,
and in substance deprives the public of any possbility of governing itsdf through thet authority.

In this respect, the French system is particularly unsure, in thet there is no express provison
concerning the circumstances in which the Cabinet may dissolve aloca body. However, this method
has rardly been used. The adminidtrative courts regard it as legitimate in cases where the

1 Thisrequirement isincorporated in Article 3.2 of the European Charter of Local Self-Government, which
provides that councils or assemblies shall be composed of membersfreely elected by secret ballot on the basis of
direct, equal and universal suffrage.
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mafunctioning of amunicipa council, as aresult of ether negligence or the impossibility of securing a
mgority in favour of municipa decisons because of an insurmounteble internd divison, has
jeopardised the municipdity’ s adminidrative management.

The procedural safeguards imposed by the legidature to avoid arbitrary exercise of this power range
from a requirement that the dissolution be decreed a the highest legidative level (presdential decree
in Italy; decree issued by the Council of Minigters in Spain), with prior reports (to the Council of
date in Itay and the Nationd Commisson for Locd Government in Spain), to the seeking of a
favourable opinion from the Senate (Spain).

Although these means of intervention are normaly in the hands of the executive, mention must be
made of an exception in the Polish law on local government, where the power to dissolve a municipal
council and alocal executive is conferred respectively on the national parliament and on loca councils,
neither of which takes such action of its own motion, but at the request of the Prime Minigter, in the
first case, and the voivode, in the second. Following a dissolution, it is the parliamentary bureaus (and
not the executive authorities) that appoint the persons who are to take responsibility for loca services
until new elections can be held.

Unlike the German and the Spanish parliaments, the Itdian legidature did not see any contradiction
between the principle of self-government and the prefect’ s power to suspend loca bodies from their
functions as a preventive measure, not only for breaching the condtitution or on serious public order
grounds, but adso for dleged offences under the anti-mafia legidation. In such cases, the law
provides for the remova from office, by presdentid decree, of members of a locd or provincid

council or executive body, including the mayor and the president of the province.

Bulgarian and Polish legidation is moving in the same direction, in thet it confers authority to suspend
municipa bodies smply on the ground that there has been no improvement in the functioning of a
locd authority, in which case management boards are gppointed.

3. Scope of supervision
a. Supervision of the lawfulness of decisions

Supervison of the lavfulness of decisons is expresdy covered in Article 8.2 of the charter, which
provides that adminigtrative supervison “shdl normaly am only at ensuring compliance with the law
and with condtitutiond principles’.

The main reason for the existence of alega supervision procedure is to ensure that loca authority
action is lawful. It can be said that such a review of the lawfulness of loca authority action has its
bads in the principle of the rule of law, a principle which locd authorities must observe both in their
relations with other public authorities and central government and in their dealings with the public.

The primary am of al the systems of supervison set up throughout Europe is to ensure thet this
principle is observed. In most countriesthisis even the sole objective of the supervison exercised by
the adminigraive and judicia authorities Nevertheess, when it is a mater of
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reviewing the lawfulness of their action, local authorities Stuations differ, not only because of the
multivarious nature of the supervison processes, but aso because the gpparently clear concept of
lawfulness in fact does not necessarily have only one meaning.

a Firgly, with regard to the supervison criteria, it can doubtless be assumed that the
condtitution and statute (at nationa and possibly regiond level) count as sources of “lawfulness’. The
question then arises as to whether the supervisory authorities can review the lawfulness of loca
authorities action in relaion to other legidative sources. The answer of course depends on the rank
given to the insruments in question in the hierarchy of sources of law.

Under the French system, the concept of lawfulness refers not only to the Congitution and Statute,
but dso to decrees and minigterid orders. The concept is therefore extremely broad-based. It
includes legidation and regulations, but excludes minigteria circulars. The French date has often
succumbed to the temptation to govern locd authority action by means of minigerid circulars,
particularly in economic matters, but a law of 2 March 1982 put an end to such practices, which
were scarcely in keeping with respect for locd sdlf-government. No circular can now be upheld
agang a French locd authority in the context of areview of the lawfulness of its action.

In the United Kingdom, primary legidation, secondary legidation, case law and common law are all
binding on locd authorities. A find source of law, or quas-law, may be deemed influentid by the
courts. This find source is centrd government circulars and guidelines, which locd authorities are
generaly advised to follow.

In Germany, locad authorities are in a more favourable dtuation in this respect. The Federd
Condtitution guarantees the right to sdf-government, and sovereign status is one of the traditiona
prerogatives of municipa slf-government. In enacting municipa bye-laws, the local representative
body functions as a municipd legidaure. Any review of the lawfulness of loca authority action is
therefore soldly based on the laws of the Lander, which are respongble for establishing the statutory
framework of locd sdf-government.

b. Secondly, the scope of such areview of the lawfulness of loca authority action may differ
depending on whether it is confined to the “procedurd” or “agpparent” lawfulness of a decison, or
whether its “subgtantive’ or “essentid” lawfulness may to a greater or lesser extent be taken into
consideration.” This distinction does not redlly come into play in the case of judicia supervision, but
takes on full importance in that of administrative supervison.

In France, areview by a prefect deals with al aspects of lawfulness. In Italy, under Law No. 142 of
1990, the review aso encompassed substantive lawfulness, in that the loca authority’ s decison had
to comply with the criteria of “proper functioning of the adminigtration” and “impartidity” lad down
in Article 97 of the Condiitution and with the requirements of efficiency, thrift and openness
mertioned in section 1, paragraph 1 of Law No. 241 of 7 August 1990 on the conduct of
adminigtrative procedures and the right of access to adminigirative documents.

1 A review of procedural or apparent lawfulness consists in ensuring that the rules of jurisdiction and
Brocedure have been complied with. Substantive or essential unlawfulness exists where the law has been
reached and/or there has been an abuse of authority (or anultra vires act.)
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It should be pointed out that the inclusion of these requirements of openness, thrift and efficiency
among the legd criteria governing adminidretive action made it possble for the supervisory
authorities to regard a large number of lega flaws as direct breaches of the law, without having to
goply the ultra vires doctrine. Broad application of those criteria could therefore have consderably
reduced locd authorities margin of discretion. In Italy, Law No. 172 of 1997 now provides that a
review of lawfulness shdl soldly concern matters of jurisdiction, form and procedure.

In the United Kingdom, there are separate provisonsfor locd government in England, Scotland and
Wales, dthough the principles behind those provisons are dike in each country. A statutory code
approved by both Houses of Parliament lays down a number of recommendations on the conduct of
loca affairs. The recommended principles include correctness, fairness and trangparency inlocd life.

Loca authorities must be explicitly authorised by law to carry out an activity. lllegdity and therefore
abuse of power (ultra vires action) occurs when a local authority exceeds its legal power.

However, it should be noted that the courts have traditionaly ruled that locd authorities are
empowered not only to do things which they are expresdy authorised to do, but aso to carry out
activities which can reasonably be held to be incidenta to the doing of such things.

C. Lastly, the scope of areview of lawfulness dso depends on the clarity of the legidation being
referred to, in particular legidaion defining the alocation of powers between the different tiers of
government. Legidative loopholes may in some cases be to locd authorities advantage. For
example, in Germany the principle of sdf-government means that a municipdity is free to use the
margin of discretion left open ty the law. However, more often than not, insufficiently precise
legidation engenders arisk that controls will tend to take the form of “indirect supervison” or even a
review of expediency.

b. Supervision of the expediency of decisions

The supervison of expediency conggs in examining the merits of the act. The supervisory authority
not only verifies the conformity of the act to the law, but can aso have regard to the scope and
different elements of this act (such as people concerned, the content of measures adopted, the timing
of the act, and s0 on) in order to assess, taking into account al the circumsances, the
appropriateness of the act or the need to modify it.

Supervison of the expediency of locd authorities decisons is very often absent from thelegidation
and condtitutions of the member dtates, especidly those which recently acceded to the European
Charter of Locd Sdf-Government. This can be seen as an encouraging move towards grester
respect for local autonomy.*

In Finland, the cout cannot review the expediency of a municipdity’s action. Moreover, sate
adminigrative authorities do not have the power to interfere in the expediency of municipa decisons
(for the time being with one exception: town plans).

1 However, this optimism must be qualified, in particular as regards financial matters.
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In generd, supervison of expediency, where applicable, relates to those actions and tasks delegated
to loca authorities by higher authorities: This type of supervision is, moreover, provided for in
Article 8.2 of the charter: “Adminigrative supervison may however be exercised with regard to
expediency by higher-levd authorities in repect of tasks the execution of which is delegated to local
authorities’.

This is the case in Germany. Although, when exercisng their own powers, municipdities are solely
subject to areview of the lawfulness of their action, where powers are delegated to them under
ether federa law or the law of the Lander they are dso subject to a review of expediency. The
Loca Government Acts of the Lander may provide for a third type of activity: supervised
mandeatory functions, in which case the Land retains the right to issue ingtructions to the municipdity.

The digtinction between own tasks and delegated tasks adso gpplies in Poland, where the Loca
Government Act of 8 March 1990 provides for a review of expediency in the case of the latter. It
should be added that the law is not sufficiently precise as to the criteria governing such reviews of
the performance of delegated tasks, and this date of affairsinvolves arisk of serious interference in
locd sdf-government.

In some Swiss cantons a review of expediency may aso be carried out with regard to activities
coming under locd authorities own powers. For ingance, in the canton of Neuchétd, the
government, the main body supervisng locd authorities, not only verifies the lawvfulness of municipd
regulations and bye-laws, which must be submitted to it for gpprova, but may dso withhold its
approva where they are clearly againgt the public interest (the interests of the municipaity, the region
or even the canton).

In this connection, the Federad Court has confirmed that, even without any express provison to that
effect, a cantond authority may review a municipaity’ s assessment of the Stuation where regiona or
inter-municipd interests are at ake. Neverthdess, in the municipdities own spheres of authority,
reviews of expediency arein fact carried out only to avery limited extent.

Turkey practices a farly wide-ranging review of expediency. In this country adminidrative
upervison often takes the form of a prior authorisation and centra government enjoys huge powers
to examine the way in which local authorities conduct ther affairs.

C. Supervision of management and itsresults

As a generd rule, supervison of management is based on loca authorities main obligetions with
regard to financia commitments and accountancy and on auditing procedures. It may aso involve a
critical assessment of the results of the authorities' financid management.

In Finland, the date authorities do not have the jurisdiction to supervise the municipdities
management or bookkeeping. The municipdities appoint ther own auditing committee and
authorised auditors. As regards the functions and financid accounts, the municipdities have the
obligation provided by law to deliver detailed statistica information to the statistica centrd authority
and to some minigtries.
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In Bulgaria, financia supervison is based on a whole series of laws, including the 1995 law on the
auditing of accounts, and on supervison of the implementation of municipd budgets. Loca
authorities are required to:

a observe the principles of lawfulness, thrift, efficiency and openness when preparing, adopting
and implementing municipa budgets,

b. allocate budgetary resources in accordance with the priorities lad down by law;

C. dlocate resources originating from the state budget to the implementation of government
decisons and programmes,

d. reman within the expenditure limits laid down;

e. alocate non-budgetary resources according to the rules and conditions laid down by law or
to the decisons taken by municipa councils,

f. ensure efficient management of municipa assets in accordance with the law;
o] keep proper and exact accounts.

It can be seen that items b and ¢ are particularly interventionist and may entall some supervison of
expediency by the state with respect to the sdf-governing authorities.

In France, the Act of 2 March 1982 on the rights and freedoms of communes, départementsand
regions made the budgetary decisons of locd authorities and loca public establishments subject to a
review of their lawfulness comparable with that relating to adminigrative decisons as awhole. This
act abolished dl prior supervison of locd authority decisons, including budgetary decisons. Such
decisons are therefore subject to supervison after the event. However, because of their specific
nature, they are al'so subject to their own particular form of supervision, budgetary supervision.

Budgetary supervison is carried out by the prefect in co-operation with the regiona section of the
Auditor Generad’ s Department. It relates to four points:

the date on which the origina budget was voted and communicated;
whether the budget is redly baanced;

induson and payment of compulsory expenses,

voting and balancing of the adminigrative account.

WD PE

The outcome of the budgetary operationsis recorded in two documents:

- the management account, which is drawn up by the accountant, voted by the local assembly
and communicated not later than 1 June of the year following the end of the financid year;

- the adminigrative account, which is submitted by the mayor on behdf of acommune, by the
president of the genera council for a département and by the presidert of the regiond
council on behdf of aregion.
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In Italy, the Court of Audit, acting in itsjudicia capacity, verifies that local authorities accounts have
been properly kept. The law makes it mandatory for the local treasurer and accountants to
communicate the accounts to the court, which may order any person held liable for improper
accounting operations to pay the corresponding expenses.

Moreover, the Locd Authorities Divison of the Court of Audit is required to examine the balance
sheets of al provinces and of municipaities with more than 8 000 inhabitants and to report to
parliament on the outcome of its verification and its analysis of their financia management and good
conduct of adminigtrative affairs. To provide the divison with the necessary information, loca
authorities must communicate their balance sheets within thirty days of their approval by the regiona
supervisory bodies, along with the board of auditors report and any other documents requested.

The bdance sheats of dl municipdities that have incurred a loss or reported off-baance sheet
lighilities, including those with less than 8 000 inhabitants, must likewise be audited. To this end, the
Co.Re.Co. (regiona supervisory boards) are required to communicate lists of local authorities
whose baance sheets show such a sate of affairs. This audit procedure is intended to alow early
identification of cases of mismanagement and to prevent financid difficulties.

In addition, the Local Authorities Divison is empowered by law to request copies of the
management reports of al other locd authorities, with the result that this divison now has overal
respongbility for providing parliament with information on the financid management and proper
adminigration of dl locd authorities.

The audit does not cover every single point, such as proceedings of the council or the executive
body, specific management decisons or programmes, and does not give rise to sanctions or to any
interference in adminidrative activities.

As the Constitutiona Court has recognised, it is a matter of the collection of information by a body
representing parliament, to dlow the latter to fulfil its function of politicadl supervison, and of
guaranteeing financid co-ordination between the state and local authorities.

Ladly, in addition to this externad supervison, internal supervison is exercised by the boards of
auditors and by internd audit departments or assessment units.

In Turkey, the Ministry of the Interior supervises the management of loca authorities through the
Generd Directorate for Local Authorities and the presidency of the Inspectorate. Furthermore,
under Article 160 of the Condtitution, the Court of Audit is regponsible for auditing public bodies. It
verifies locad authorities accounts, drawn up according to a standard layout, and approves or
rejects those accounts and the authority’s financia transactions. Its function is more to ensure that
local affars are managed in accordance with the law than to guarantee observance of the principles
of efficiency, effectiveness, expediency and cost-effectiveness which are the foundations of financid
auditing.

In the United Kingdom the accounting requirements for loca authorities are set out in secondary
legidaion (The Accounts and Audit Regulations) and in a Statement of Recommended Practice
(SORP). An audit mugt fulfil seven objectives, which taly with the main auditing objectives
described above for the other countries. A novelty of the system is that public accounting practices
have nmoved closer to a commercid style of accounting. An independent, central body, the Audit
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Commission, gppoints the auditors for each loca authority and ensures that audits are up to
standard. An auditor may make recommendations, issue a report intended for the generd public and
refer matters to the courts. Auditors therefore have a quasi-judicid role, but their own decisons are
open to chdlenge in the courts.

4, Authorities exer cising supervision

Another generd characteridic of the law on locd government in European countries is the co-
existence of adminigtrative and judicia supervison of loca authority bodies and decisons.

Recognition by the legidature that there is a degree of inequdlity in the postion of loca government
authorities, as a result of the different goheres with which they ded, has led to the law’'s giving
ggnificant powers of supervison to supra-locad authorities.

The fact that dl European dtates are governed by the rule of law, and that public authorities action
mug therefore be lawful, in turn led to recognition of the courts jurisdiction to review any
adminidrative activity.

Guaranteging that the activities of locd authorities remain within the limits of the law is a function in
which the adminigtrative and judicial authorities can collaborate, and its substance does not differ, no
matter which kind of authority exercises the supervision. In both cases, the supervison function
entalls three essentid dements or dages: firdly, knowledge of the activity being supervised;
secondly, assessment of whether it complies with the law; and thirdly, the measure taken by the
supervisory authority. The principa differences between the two kinds of supervison as well as
between nationa legidations are perceptible in the latter stages.

Apart from adminigrative and judicid supervison, mention must dso be made of the supervison
exercised by nationa or regiond parliaments and of the authorities own interna controls.

a. Supervisory administrative authorities

Artidle 8 of the charter, devoted to “adminigtrative supervison of locad authorities activities’,
recognises that adminigtrative supervison of the lavfulness of locd authority action is permissible,
under the conditions set out in congtitutions and statutes. The article provides.

“1 Any adminigrative supervison of loca authorities may only be exercised according to such
procedures and in such cases as are provided for by the congtitution or by statute.

2. Any adminigrative supervison of the activities o loca authorities shdl normaly am only at
ensuring compliance with the law and with conditutiond principles. Adminidrative
supervison may however be exercised with regard to expediency by higher-leve authorities
in respect of tasks the execution of which is delegated to loca authorities.

3. Adminigrative supervison of locd authorities shal be exercised in such away as to ensure
that the intervention of the controlling authority is kept in proportion to the importance of the
interestiswhich it isintended to protect.”
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The fact that it is |€ft to the condtitutions and statutes to determine the form of supervision has led to
sgnificant disparities between the various systems. These disparities can be seen to be even greater
if it isborne in mind that, in many cases, the complexity of a stat€' s adminigtrative structure resultsin
the exisence of intermediate supervisory bodies, whose influence varies in each case, between
central government and loca authorities. Despite this diversity, two main modds of regiond influence
over local authorities can be distinguished.

a The first corresponds to countries traditionally administered on the French pattern, where
decentralisng reforms have recently been implemented but central government il has a dominant
role, including in supervisory matters.

This is the case in Itdy, where, by attributing control of locd authorities action to a regiond body
(the Co.Re.Co.), Article 130 of the Congtitution has broken with the tradition of supervison’ sbeing
the exclusive presarve of the date. In principle, it is for parliament to determine the form taken by
these regional supervisory boards, their powers and the control procedures they apply. However,
Law No. 142 of 1990 dlows the regions to “organise the board by geographical sectors or
subjects’ (section 41.2), and to take a number of functiona decisions (section 44).

But even where the powers conferred on regions are greatest, as in Spain, the state, which has sole
authority to determine the fundamenta principles governing reations between the different public
authorities, takes adominant role.

In the case of Spain, gpart from the sate’'s dominant role, an important particularity must be taken
into account. The Condtitutional Court has made it difficult to introduce additiond supervisory
measures, Snce it deems that the system of supervision established by the Loca Government Act of
2 April 1985 is part of the so-cdled “conditutiondity block”, and has a finite, unchanging form,
which parliament can only modify in accordance with congtitutiona reform procedures. In the find
andysis, the regions or Autonomous Communities are only granted coincidentd powers, intended to
operate within arigid legd framework defined by the State.

Paradoxicdly, it is only in Portugd, where regiond authorities powers are normdly extremely
limited, that the autonomous idand regions (Madeira and the Azores) are strongly involved in the
supervison of both local authority decisions, asin Ity and Belgium, and local bodies (Article 229 g
and h of the Condtitution and Article 33 b of the Statute of the Azores).

Systems of loca government as different as those of France and the United Kingdom aso follow a
pattern of direct relations between central government and locd authorities (without any involvement
of regiond authorities, where they exist). In France, dthough significant limits have been placed on
the powers of prefects (who no longer have the final say since they cannot on their own authority set
adde locd government decisions which they consder unlawful), their role is il of key importance
to loca authorities, in so far asit isin their power to avoid unnecessary judicia proceedings.

A dggnificant reorganisation effort has in fact been made by the Ministry of the Interior and
Decentrdisation following the introduction of a new sysem of supervison, which has entailed a
comprehengve reform of the prefectures, endowing them with speciaist supervison departments,
gpecid town-planning units and, in the larger offices, their own budgetary control departments. The
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task of these bodies isto ensure that uniform supervision criteria are pplied and to prepare and ded
with referrds to the courts, while responsibility for the first level of adtivity, involving supervision of
municipa decisons and negotiation with loca authorities, has, as a rule, been decentrdised to the
ub-prefectures (circulars of 1 July 1983 and 26 March 1984).

A dmilar sysem of adminidrative supervison of loca authorities has been st up in Hungary, in
Poland and in Turkey. In Hungary, (Law LXV of 1990), contral is exercised on behaf of the
government by the Minigter for the Interior through the offices of public administration (which
examine dl decisons by locd authorities). There are twenty loca offices of public adminigtration
(nineteen in the counties plus one in the capital), whose heads are gppointed by the Prime Minidter,
upon the proposition of the Minister of Home Affairs, for an indefinite period of time. In Poland
(section 86 and subsequent sections of the Act of 8 March 1990), adminigtrative supervison is
exercised through the Prime Minister and decentralised officids, the voivodes. In Turkey, one of the
most gtriking features is the express reference in the condtitution to adminigtrative supervison (Article
127), involving a pyramid-type, hierarchica system of control (minister, regiona governor, prefect
or governor at provincid level, sub-prefects and directors a municipd levd).

A paticular festure of the United Kingdom system is that the country does not have a sngle
gructure of satellite agencies to carry out centra government activities. As a result, administrative
supervison of locd authorities is exercised through government departments, which may intervenein
the activities of locd authorities in a large number of ways (powers of ingpection, granting
authorisations and agpprovals, taking measures in locd authorities stead and even deding with
gppedls againg loca authority decisions). This sharing of supervisory powers, which are dlocated
among the government departments according to their remit, can be regarded as a common feature
of the United Kingdom's plurd systems of locad government, which differ in Scotland, Wales,
England and Northern Irdand.

It should be pointed out that such sharing of powers is dso to be found in other systems of loca
government such as Sweden’s, which combines this form of supervison exercised by the Nationd
Hedlth and Welfare Board, the National Data-Processing Board and the National Education Board
(which in principle only issues recommendations) with the traditional form of supervison exercised
by outlying centrd government agencies.

In Finland, according to the Municipd Act, the Minidry of the Interior must exercise generd follow-
up of the municipdities activities This obligation does not, however, include the right to issue
binding ingructions to municipdities. Other ministries as well as some centrd agencies dso have to
ensure a follow-up of municipa activities concerning their sector of jurisdiction, with the am of co-
ordinating, without the right to issuesingructions.

b. The second modd corresponds to federd dates, where the most important role is
gpparently taken not by the state, but by the Lander (in Germany) or the cantons (in Switzerland).

Central government has absolutely no legidative or practica role in such matters. Administrative
supervison is not exercised by satdlite centrd government agencies, but by organs of the regiond or
federated- state governments (usudly heads of department in the regiond Minigtry of the Interior), or
by those government’s own outlying agencies.
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In Germany, for example, the supervisory relaionship between the Land authorities and local
authorities usudly revolves around a Land officid (the Regierungs Prasident) enjoying generd
powers. The powers, sphere of action and even the existence of this officia (which is only provided
for in catan Lander: BadenWirttemberg, Bavaria, the Rhindand-Paatinate and Lower Saxony)
depend on the options taken in the region’s actud legidation. In Switzerland, a Smilar Stuation
applies to prefects, who act as decentralised cantond agents in the districts and are empowered to
exercise supervison over the municipaities. There are dso sectord supervisory bodies covering
spheres such as town-planning or education.

This therefore corresponds to a chain of relaionships where the regiond level (the Land or canton)
can be seen to be the only locd adminigretive link with centrd government and, at the same time,
provides the inditutional bagss for the entire loca government system. Conversdly, in the systems
patterned on the French model, even where there are strong regional powers, centra government
tends to preserve sgnificant direct means of contact with loca authorities, thus placing itsdlf at the
centre of what has been depicted as a star-shaped web of rationships, in which relations between
centrd government and local authorities form a clearly separate field from relations between centrd
government and the regions.

b. The courts

In traditionally centralised states the new supervisory framework made necessary by recognition of
the principle of loca sdf-government has entailed changes in the rdations between centrd
government and local authorities on such a scde that the implementation of this reform has been a
red chdlenge both for the government authorities (who have had to learn new rules of the game,
letting go of some of their traditional powers) and the courts, which have been assigned the role of
arbiters of the new decentralisation policy.

In fulfilling this role, the courts usudly conduct a gtrict review of a decison’s lawfulness and are not
empowered to vary, by applying criteria of expediency, adecison fredy taken by alocd authority in
a sphere where that authority enjoys a margin of discretion

This judicid review process must moreover relate to locd authority decisons not to mere
statements of political intent, which do not affect the public'slegd Stuation. As representative bodies
of ther respective communities, local authorities may issue datements of intent (expressons of
wishes, protestations, etc.) in which they propose or follow policy directions different from those of
centrd government. In such cases there is no breach of the law, but merely a divergence of a
political nature between the stat€' s opinion and that expressed by local representatives.

Therefore, the main area of activity of the courts is reviewing the lawfulness of decisons. In some
countries, courts are the sole authorities empowered to do so. As an example, in Finland (where no
date or other supervisory body can review the lawfulness of municipdities decisons) control on
lawfulness is a matter for the adminidrative courts, on the other hand, they cannot review the
expediency of amunicipaity’s decision.

There are only afew systems where the adminigrative courts are alowed to review the expediency
of locd authority action, if the law makes express provison for such areview.
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This is the case in Sweden, where the adminigtrative courts are permitted to apply expediency

criteriain reviewing loca authority decisons where the law expresdy so provides. In such cases, the
court not only sets aside the decison (the only possibility open to it when conducting a mere review
of adecison’s lawfulness) but is dso empowered to dictate another decision, which replaces that
which has been annulled.*

The same applies sometimes to Switzerland, where the court, after setting aside a decison, may
ether order the locd authority to follow a given line of action or take the decison directly in its
dead. These are again examples of a lack of due regard for bca sdf-government, since the
legidature permits a Stuation where aloca authority’s decison, adopted in due legd form, can be
varied by another authority, merely applying expediency criteria.

In the systems influenced by the French system, administrative decisions are presumed to be valid,
subject to their reversa by the courts if they find that an impugned decison is legdly flawed (on
grounds of lack of jurisdiction, improper form, a breach of the law or ultra vires action) or if the
authority has acted extra vires, by taking a decison which is“illega”, “unreasonable’, “procedurally
flawed” or “disproportionate’.

C. National or regional parliaments

Attention must be drawn to the supervisory role played in some cases by a nationa or regional
parliament.

As a gened rule, aparliament’srole is confined to enacting legidation defining the conditions under
which administrative supervison of loca authorities is exercised. In practice, parliament intervenesin
supervison procedures only in exceptiona cases. However, there are exceptions to the rule. In
Poland, for example, parliament is empowered to dissolve aloca council by addressing a resolution
to the Prime Minigter, where the congtitution or a Satute has been infringed.

d. Bodieswithin local authorities

Mention has dready been made of one important form of internd control: politica supervison
exercised by a locd assembly over its executive (and vice-versa in some cases). One sphere in
which internd control takes on full importance is that of financid supervison and auditing.

In Germany there are two forms of audit: loca audits and supra-loca audits. Loca audits are carried
out by the local authorities themselves at their own initiative. The body respongble for the audit isthe
municipa council or a board of auditors. In municipaities with over 20 000 inhabitants, appointment
of an independent pand of auditors, which must ensure compliance with the law, is mandatory.

1 Decisions which are subject to a review of expediency are all clearly defined by law. Most of these
decisions relate to benefits and rights of individuals or to the exercise of public authority within the mandatory
sector.
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In Hungary, in view of the separation of powers and the fact that loca authorities are self-governing,
the Locd Sdlf-Government Act endhrines the principle that responsibility for managing loca assets
lies with the municipa council, as regards their security, and the mayor, as regards the lawfulness of
the management methods. A loca authority is lidble for losses incurred in managing its assats, and
the commitments entered into by aloca authority canin no way be covered from the state budget.

In Sweden and Finland, loca authorities are audited by auditors eected on a palitica bass by the
locd assembly. As auditors they are in a podition of trust. Neither centra government, nor any body
dependent on central government takes arole in the audit or in supervising localy elected auditors.

In Turkey, an internd audit of financiad commitments and accounts is carried out. Section 63 of the
Municipdities Act provides that a municipa council may set up a sub-committee to audit the
municipa accounts whenever it deems necessary. This sub-committee may hire outside consultants
(independent private auditors) to assg it in its auditing activities. After consultation with the mayor,
the sub-committee’s report is submitted to the council. Another means of carrying out an interna
audit of accountsisto cdl in the municipd ingpectors.

Interna audits of loca authorities are very important in Itay, where financid management is subject
to the scrutiny of both aboard of auditors and an interna control department.

The board of auditors is a body which, athough it is a part of the local authority, tends to teke an
impartid view. Its three members are gppointed by the council, one (the chair) from a register of
duly qudified auditors, the second from aligt of councillors holding a diploma in economics and the
last from a register of chartered accountants. They are gppointed for a three-year term and cannot
be removed from office, except for falure to fulfil their duties. They may be re-elected just for a
second term of office.

By law finandd audit responghbilities cannot be exercised by members of the locd authority’s
organs, or anyone who held such office in the financia year preceding the year of gppointment,
members of the regiond supervisory body, the secretary or other staff members of the locd
authority or of regions, provinces, mountain municipdities and associations of municipdities having
some form of link with locd authorities in the revant territorid jurisdiction.

The board of auditors ensures that the accounts are properly kept and that the local authority’s
finances are correctly administered and certifies that the management report gives a true account of
the management results. It may make observations and submit proposds to improve efficiency,
productivity or cost-effectiveness.

The interna control department, or assessment unit, is responsible for making comparative andyses
of costs and returns to ensure that the objectives are being achieved, that public resources are not
being squandered that there is a lack of hias and that the adminidrative activities are being properly
managed. At least once ayear the department or unit determines the control criteriato be applied.
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Unlike the audit bodies, which are compulsory in dl locd authorities, each locd authority must not
necessarily have its own assessment unit or interna control department. Where such services are
needed, aloca authority may, under the terms of an ad hoc agreement, rely on a unit or department
aready set up by another authority.

Locd authorities find this possibility particularly useful, Snce it avoids the crestion of alarge number
of smdl internad control departments and encourages the development of highly-qudified interna
control departments within larger public authorities, which compete with each other to sdll ther kills
elsawhere.

These departments are independent, answerable soldy to the politica organ (the council) issuing
ingructions, and employ a number of loca civil servants, dthough they may dso resort to specidly
appointed employees. They are made up of officids of the highest level and experts, who may even
come from outside the civil service.
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. CONDITIONS AND CONSEQUENCES OF SUPERVISION OF LOCAL
AUTHORITY ACTION

1 Time of supervision

As to the timing of supervision, the generad view isthat greastest respect for local self-government is,
in principle, shown in the case of a posteriori supervison, which is carried out after a decison has
taken effect without the gpprova of another authority, independent of the locd authority, being
required. However, dthough it is true that a priori or preventive controls (those where the
involvement of a government authority is necessary for aloca decison to take effect or be valid) are
usudly regarded as exceptiona, that does not necessarily meen that they are systematicdly
incompatible with the freedom of locd authorities to manage their own affairs. Where judtified by the
interests at stake, the legidature may provide for a priori supervison, subjecting loca decisions to
leave or gpprova from central government authorities.

a. A priori supervision

Prior permisson is normally necessary where a decison involves a mgor financid commitment.
Examples are raisng funds through public issues of loan stock, issuing certain bonds or notes
abroad, the sde or transfer of certain assets, and acquiring an interest in the capital of a company
which does not provide public services or have a public interest activity.

It is likewise normd that supervisory authorities permission, clearance or approval should be
required where supra-loca interests are at stake or where powers are shared. This may apply to
town planning matters, decisions affecting cultura assets or environmenta protection measures.

Another more subtle form of a priori supervison takes place where a report from a supervisory
authority is required, which in fact means that that authority takes part in the local decison-making
process where such areport is mandatory and binding.

Ladly, it is the nationd parliament which determines what aspects of locd affars necesstate
preventive supervison, whether the am is to ensure sandard trestment in a given sector (for
example taxation), or to safeguard an interest which is more than just loca (for example budgetary
balance, which could be jeopardised if there were no limits on borrowing).

A priori supervison must be clearly distinguished from the requirement to provide information, for
example the requirement under the French system to notify local authority decisons to the sate
representetive. Notification of the decison, which entals not only its communication but aso
acknowledgement of receipt of the communication by the State representative, is an automatic
procedure, which must be followed, if the decision is to become enforceable, but cannot be used by
the representative as aright of veto with aview to suspending or even setting aside the decision.

Smilarly, where interna controls are carried out by a locd authority officid, it cannot be said that
thisisa priori supervison.

A priori supervison exigts in Bulgaria, where public prosecutors conduct a generd a priori (but
aso a posteriori) review of the lawvfulness of adminidrative decisons.
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In Germany, the supervisory authorities in the Lander may carry out preventive supervison involving
the prior gpproval of municipa decisons.

Prior approvd is a widespread practice in Switzerland (where the cantona government may refuse
to approve adecison) and in Turkey.

In Italy, current regulaions governing the supervison of loca authorities till provide for “preventive
supervison of lawfulness’, but only in avery smal number of cases.

b. A posteriori supervision
A posteriori supervison is carried out ether in addition to a priori supervisgon or on its own.

Supervison takes place as soon as a decision has come into force. The adminigtrative supervisory
authorities may soldy have jurisdiction to refer a decison to the relevant court, in order to have it
guashed. On the other hand, the authority itsalf may be empowered to suspend or annul the decison
in question without resorting to the courts.

In Bulgaria, the Locd Sdf-Government Act empowers regiona governors to suspend unlawful

decigons on the part of municipa councils and to refer such decisons to the regiona courts within a
month of their notification. They cannot themselves set asde or vary a decison. The chairs of
municipa councils are required to notify council decisons to regiond governors, as a matter of
course, within amonth of their adoption.

In France, dl forms of a priori supervison were banned by the Act of 2 March 1982, and
supervison is therefore carried out after a decision has become enforcesble.

Decisons must be notified to the sate representative. They become enforceable as soon as they
have been made public or served and the State representative has confirmed receipt of the
notification. Such acknowledgement of receipt is autometic, and the representative may not use it as
aright of veto.

Where the State representative deems alocal authority decision to be unlawful, he or she may refer it
to the adminidraive court to seek its annulment. The adminigtrative court therefore has sole
jurisdiction to set aside local authority decisions.

Although it offers the maximum guarantee thet local saif-government will be safeguarded, this system
entalls a disadvantage for the public in that it prolongs the time needed to have an unlawful decison
st asde, given the fact that the adminigtrative courts are overloaded with work. To dleviate this
problem, the Act of 2 March provided for a stay-of-execution procedure. The conditions on which
aday of execution may be granted are particularly strict. The courts therefore only rardly take such
action.

Asin France, in Finland too, dl a priori supervison has been abolished. A posteriori handling of
municipal decisons only can be exercised by a court based on an gpped of a person/legd entity
affected by a decison. Adminigrative complaints can be consdered by the Ombudsman of the
Parliament and the Provincia State Office.
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In Germany, a posteriori supervision takes place a the request of a person affected by a decison
or of an auditing body, or ex officio.

In Hungary, the lawfulness of decidonsis reviewed a posteriori, and any prior interference in a
proposed decision is prohibited.

In Poland, the mayor and the chair of the municipa council are required to submit every decison to
the supervisory body within seven days. Within thirty days of notification of the decison, the
supervisory body decides whether the decison is wholly or partly null and void. Its decison is
declaratory in nature and is applied retroactively.

In the United Kingdom, legidation may reserve specific powers to the relevant Secretary of Sate to
intervene in the activities of locd authorities after the event. More generdly, any government
department may chalenge a loca authority through the courts if it considers that the authority has
acted unlawfully. Lagtly, the Ombudsman may investigate a written complaint lodged by a member
of the public, where the latter consders that an injustice has occurred as a result of an act or
omission by alocd authority.

In some cases, the same bodies may intervene both a priori and a posteriori. Thisisthe casein
Sweden, especidly with regard to the supervison exercised by the county administrative boards, the
Parliamentary Ombudsmen and the Chancellor of Justice.

2. I nitiation of the supervision procedure

A supervison procedure may be initiated in three different ways. autometicdly, at the request of the
supervised authority or at the request of athird party.

One does not rule out the other. For ingtance, there is nothing to prevent a decison’s being
approved in alvance, either automaticaly or at the request of the supervised authority, and then
being reviewed &fter it has come into effect at the request of a third party aleging to have been
harmed by it.

a. Automatic supervision

Automatic supervison may be mandatory (where the law itsdlf providesthat the lawfulness of certain
decisons or types of decisions shdl be verified) or optiond (where the supervisory authorities have
discretion to decide whether a decison should be verified).

More often than not, such supervision is exercised by a supervisory administrative authority, whether
a pat of centrd government (the governors in Bulgaria and Turkey, the prefects in France, the
voivodes in Poland, the offices of public adminigtration in Hungary) or not (the regiona supervisory
boardsin Itay, the cantona government in Switzerland, auditors in the United Kingdom, etc.).

In some cases, supervison is exercised by the judicia authorities. In Bulgaria, for instance, the public
prosecutors automatically implement a generd review of the lavfulness of adminidrative decisons.
In Italy the accounts drawn up by local authority treasurers and accountants must obligatorily be
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submitted to the Court of Audit. Moreover, the Locad Authorities Divison of the Court of Audit
mandatorily examines the balance sheets of the provinces and of municipdities with more than 8 000
inhabitants, as well as any municipa baance-sheet showing aloss or off baance-sheet liabilities. It
may aso examine ex officio the management reports of dl other loca authorities.

Where supervison is obligatory, it is mandatory for the loca authority to notify decisons to the
relevant supervisory body. This is the case in Bulgaria, where the chair of the municipa council
automdicdly submits municipd decisonsto the regiona governor, who then has one month in which
to refer adecision to the courts.

It should be noted thet in Bulgaria, in addition to supervision by the regiona governor, which is
compulsory, optiona supervision by centra government bodies has been introduced to cover cases
where municipa authorities exercise powers which have been delegated to them in a particular field.

In Poland, the mayor and the chair of the municipa council are required to notify any decison to the
upervisory authority within seven days. The authority then has thirty days in which to rule on the
decison. Once this time limit has expired, an unlawful decison may only be quashed by the courts,
but they must give judgement not later than one year after the adoption of the impugned decision.

In France, the Act of 2 March 1982 includes a list of decisons covered by the notification
requirement; the prefect or state representative may refer a decison to the administrative court
within two morths of such natification if he or she deams it unlawful. Referrd to the court is
discretionary.

In Itay, decisons subject to a prior review of their lawvfulness must be notified to the Co.Re.Co.
within five days of their adoption, failing which the decision lapses. The Co.Re.Co. must adopt and
natify its own decision within thirty days. Once this time limit has expired, the decision subject to
review takes effect.

The supervisory systems of a number of countries, including France and Itdy, have been moving,
inter alia, towards a reduction in mandatory adminidrative controls. Such smplification of
adminigrative supervison, which probably reflects a change in the rdationship between centrd
government and loca authorities and greater repect for the latter’ s autonomy, can aso be judtified
on grounds of efficiency.

In view of the growing number of adminidrative decisons taken by locd authorities and those
decisons complexity, al-round supervision is no longer possible and it is necessary to sdect
decisons which are of specid importance given their scope or nature. Failing this, the system of
supervison will become overloaded, making it materialy impossble to perform dl the necessary
controls properly and within a reasonable time.

This aurtailing of the decisons subject to mandatory adminidirative supervison is (or may be) offset
to some extent not only by alowing third parties, and loca authorities themsaves, to request
adminidrative or judicid supervison of decisons not subject to mandatory supervison, but aso by
developing financia supervison of municipdities accounts and of the way in which they manage
thelr affairs.
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This trend is, however, not yet omnipresent. In some countries, it is the genera practice that the
lawfulness of locd authority decisons should be reviewed by a supervisory adminigtrative authority;
where mandatory controls are not only numerous, but also carried out in advance, there is arisk of
unjustifiable hindrance of loca authority action.

b. Supervision requested by the supervised authority

Supervison a the request of the authority concerned offers obvious advantages from the point of
view of local sdf-government, since such supervison ensures full respect for local autonomy while at
the same time making it possible to avoid the risks inherent in the adoption of unlawful decisons.
Such supervison is a priori, Snceit is carried out either before the decison is adopted or after it is
adopted but before it takes effect.

In Italy Law No. 127 of 15 May 1997 amended the system of supervison “on request” set up by
Law No. 142 of 1990. Under the new rules, apart from those decisions which are subject to
mandatory supervison, aprior review of lavfulness is implemented in the following cases

- proceedings of the Giunta, where the laiter takes the initiative of submitting them to the
regiona supervisory board;

- proceedings of the Giunta and the municipa or provincid council concerning firstly awards
of public procurement contracts for amounts exceeding the community interest threshold and
secondly recruitment of gtaff, organisation charts and their amendment; supervision is carried
out where requested by one quarter of the councillors of a province or a municipdity with
more than 15 000 inhabitants, or one fifth of the councillors of a municipality with less than
15 000 inhabitants.

It should be noted that in the latter case the supervisory body (which is ill the Co.Re.Co. until the
office of municipa or provincia mediator, as the case may be, is set up) is not empowered to set
adde the decision, but merely to ask that it be re-examined. Where it does so, the decision only
takes effect if it is uphed by an absolute mgority of council members.

Law No. 127 aso provides for the crestion within the Co.Re.Co. of advisory services, which local
authorities could consult before adopting decisions that were particularly complex or concerned new
agoects of their remit. The law makes it incumbent on the regiona parliament to enact regulations
governing the organisation and supply of such services.

In some countries, supervison requested by the authority concerned may aso take the form of an
audit.

In Poland, under the Act of 7 October 1992 the regiona chambers of accounts are empowered to
perform auditing tasks and issue opinions on various matters. In practice, municipa bodies seek the
regiona chamber’s opinion on al kinds of budgetary, financid and tax questions.

Similarly, in the United Kingdom auditors advice is often sought by loca councils.
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C. Supervision requested by a third party

The preamble to the European Charter of Loca Sdlf-Government recognises the “right of citizensto
paticipate in the conduct of public affars’. It nauraly follows that any member of the public may
take the initiative of indtituting an adminidrative or financid supervison procedure.

A diginction must be made between action taken by members of the public as pat of the
supervision procedures prior to judicid review and ther right of gpped to the courts against
decisons by local authorities which affect them.

The latter remedy is available everywhere, as access to the courts is a fundamenta right and is
inherent in the principle of the rule of law. Nevertheless, differences do exist with regard to the types
of decisons which may be chalenged, admissible grounds of gpped, the effects of lodging an

appedl, etc.

In the Scandinavian countries it is for a member of the public to refer a matter to the relevant court,
as the supervisory authority is merely empowered to draw attention to a decision’s unlawfulness
Other countries have adopted a mixed system, whereby members of the public have a right of
gppedl, in conjunction with adminigtrative supervision by the state representative.

In Bulgaria, Article 120 of the Condtitution provides “Naturd or juristic persons shdl be free to
chdlenge any adminigtrative decison in the courts, except those expresdy excluded by law.”

Under the French system a member of the public may request the Sate representative to refer a
loca authority decison to the adminigtrative court if he or she congders the decision to be unlawful
or irregular. In such cases State representatives may themselves request the local authority to modify
or cancdl its decision, refer the matter directly to the court or refuse to act.

Under this approach, the supervisory adminigrative authority can make a finding of unlawfulness a
the request of a third party, but it cannot itsdf put an end to the Stuation. The adminigrative
supervison then changes into judicid supervison.

In France a member of the public who decides to challenge aloca authority decison directly in the
adminigrative courts must prove he or she has locus standi, thet is an “interest in bringing the case’.
A financid interest suffices for the court to recognise the litigant’s locus standi. However, thisright
of goped isnot agenerd, unlimited right.

The reference to the “interest in bringing the case” is wdl known by the different laws on civil and
adminigrative procedure. The concept does not necessarily have the same sgnificance in dl the
sysems, but, in generd, rules out the possbility of an action being brought by any member of the
public, whether or not concerned with the case, (or an action in the public interest).

1 In Finland, state authorities have the right to appeal only if the state is an injured party in the case.
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Thisisthe casein Itdy, where a matter may be referred to the administrative court only by a person
(neturd or juridicd) with a direct, tangible, present interest in the annulment of an adminidrative
decision. It ould be pointed out thet, in Italy, it is possible to chalenge a loca authority decison
even where the decison in question has dready been subject to a prior administrative review of its
lawfulness. This confuson of adminidrative and judicid controls is not devoid of problems, but it is
difficult to avoid it, if the prior adminidrative controls are to be preserved. This is an additiona

reason for limiting the scope of such prior supervison, asthe Itdian Parliament has done.

In Germany, anyone can bring a matter before the supervisory authority. Persons who are affected
may apped to the adminidrative courts, seeking the annulment of a decison which they regard as
unlawful. Before they can gpped, they must firs lodge a complaint with the loca authority
concerned. The complaint must be lodged within one month of the decison. If the authority
consders the complaint justified, it may vary its decison. If it keeps to its pogtion, the complainant
must refer the matter to the administrative court within one month. A complaint generdly resultsin a
day of execution of the decison, except in cases where the public authorities may order its
immediate enforcement.

3. Power s of supervisory authorities
a. | nterim measures

European legidation on the regulation and suspenson of loca agreements and decisions by
authorities exercisng supervision over loca government lacks uniformity, notwithstanding a stay of
execution is awell-known procedure in cases where an impugned decison is referred to the courts.

In Bulgaria, public prosecutors are empowered to stay the execution of decisions that they regard as
unlawful, pending a ruling by the competent body.

In France, a prefect referring a decison to the courts may request a stay of execution, which the
adminigrative court may dlow where there is a risk that any preudice caused may be difficult to
repair and one of the grounds relied on gppears to be serious and of a nature to justify the decison’s
annulment. The court is normaly required  reach a decison within one month, but an expedited
procedure exists, making it possible for the prefect to obtain a ruling within forty-eight hours where
the impugned decision is such as to encroach upon a public or individua freedom.

In Germany, a complaint to an adminidrative authority usudly results in a stay of execution: the
impugned decison cannot have binding effect in respect of the complainant for as long as the dispute
remains unresolved. In some instances, the public authorities are empowered to rule out a stay of
execution by ordering the decison’s immediate enforcement, athough the complainant may seek
provisond judicid protection againgt such a measure, in which case the court may restore the
complaint's sugpensve effect in full or in pat. Where the adminidrative decison involves the
granting of permission or alicence, the complainant may obtain a provisona court order.
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A specia caseisthat of Spain, which, as arule, does not alow suspension of loca authority decisions
by other public authorities. The only exception is that provided for in section 67 of the Act of 2 April
1985, which dlows the government delegate to the Autonomous Community to suspend decisons
which seriously jeopardise Spain’s genera interests. Nevertheless, the law makes it compulsory for the
government delegate (who is a centra government official) to challenge the decision in question in the
adminigtrative courts within ten days of its suspension.

Moreover, the Spanish Congtitutional Court has rued that the ban on suspension of locd authority
decisons by other adminigrative authorities (whether belonging to the state or to the Autonomous
Communities) applies not only to decisons adopted by locad authorities in wielding their own
exclusve powers, but dso to stuations where the municipdities may be exerciang delegated powers
or powers of management and execution shared with the state or the Autonomous Communities.

If it is dso borne in mind that the Congtitutiona Court deemed the supervisory measures indituted
by the sat€' s basic legidation (the LRBRL of 2 April 1985) to be afinite, closed, single system, not
permitting any additiona measures or any adaptation to the specid features of each subject dedlt
with in sectord legidation, the result may gppear to be rather unwieldy. By ensuring, perhaps with
unnecessary zed, tha the principle of self-government prevailed over supervison of the lavfulness
of locd authority decisons, Spain deprived its system of loca government of a protective measure,
the stay of execution, which could be usegful in such sengtive aress as town-planning, the
environment or administration of public property.

b. | nvestigatory powers

These powers have dready been referred to, particularly as regards financia supervision, a sphere
where they are much wider than in that of supervison of administrative decisons stricto sensu.

Both in systems where the courts have a monopoly on annulment of decisons and in those where the
government may declare a decision null and void and an gpped then liesto the courts, it can be seen
that, with the very am of guaranteeing the effectiveness of reviewing a decison’s lawfulness, the
authority empowered to exercise such supervison is granted a right to obtain informetion on al loca
decisons adopted. Thisright to information is the basis for making it mandatory that locd authorities
notify their decisons to representatives of the state and, where applicable, the regions.

Having been natified of the decisons and obtained additiond information, the supervisory authorities
will be in a pogtion to fulfil their important duties as a source of guidance and advice, the find am
being to avoid unnecessary litigation. This pre-litigation work is facilitated where (as is often the
case) the supervisory authority is free to notify the local authority of the ways in which the impugned
decison islegdly flawed before taking any further action. This natification usudly takesthe form of a
“reguest to re-examine the decison” or a preliminary gpplication.

Asisthe casein Itay, a request for additiond information may suspend the time limit within which
the supervisory authority is required to give adecison.
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(o} Powers of decision and sanction

Apart from the powers to impose sanctions on bodies and persons aready described above, the
most controversa measure is the annulment of loca authority decisons by another authority, which
is possble under some European laws. The difficulty of reconciling such power with the principle of
locd sdf-government has made it the most hotly debated issue in this sphere.

In Spain, Sweden and France, the courts done have jurisdiction to set asde loca decisions which
are deemed to be unlawful. A supervisory authority seeking adecison’s annulment must chdlenge it
in the courts.

In France, this principle was not accepted without a fierce struggle; the decentraisation reform of
1982 led to a confrontation between two schools of thought concerning the concept of
“adminidrative supervison” provided for in Article 72.3 of the Congtitution. This was not a mere
organisationd issue devoid of political sgnificance: the Senate (where the conservative parties were
in the mgority) conddered that solely recognisng the power to challenge unlavful decisons
amounted to reducing the state' s representative’ s podition in the courts to that of a mere member of
the public; the Nationd Assembly took the view that making the implementation of local decisons
conditiond on supervison exercised by a representative of the date entailled preserving an
unacceptable degree of centrd government interference in the legd review process. In the end, the
Congtitutional Council attempted to strike a baance between the two positions by accepting thet the
principd local decisons should not be enforcesble unless they were notified to the date's
representative, but that the latter should not be vested with authority to cancel such decisions.

Conversdy, in Itay, Poland, Bulgaria, Turkey, as well as in the German Lander and, sometimesin
certain Swiss cantons, the law on local government alows the supervisory adminigrative authorities
to cancd loca decisons. In such cases, the locd authority has the right to chalenge the cancellation
decisonin the courts, if it consders that decison unlawful.

The sysem the most in keeping with the principle of loca sef-government is obvioudy that where
the only avenue open to the supervisory adminigrative authority is to refer a decison to the relevant
court and, in the most serious cases, day its execution. There is far greater infringement of this
principle in systlems where the supervisory adminidrative authority is free to cancd the locd decision
and thus dearly assumes overriding authority to solve a dispute as it seesfit.

An even greater threat to locd sdf-government is posed in sysems where the adminigtrative
authority is free to cancel the locd decison on grounds of expediency and the locd authority is
unable to chalenge the cancellation decison.

In dmogt dl European countries, legidation on loca government provides for the possibility of taking
measures in a locd authority’s stead. Such provisons are intended to guarantee that the obligations
imposed by law on locd authorities will be met, snce they can be fulfilled directly by centrd
government (or the Autonomous Community, Land, canton or region).

Thisis an exceptiond procedure, and before it can be used the loca authority must be asked to fulfil
its obligations within a given time limit. In some cases, provison is even made for specid
commissionersto be appointed to such functions.
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In the United Kingdom’s legidation on loca government, severd laws dlow secretaries of Sate to
assume the functions of loca authorities if, after an gppropriate investigation or hearing, it is proved
that these functions have not been fulfilled or have been improperly carried out. A clear example is
the Town and Country Planning Act, 1990, which alows the Secretary of State for the Environment
to assume or transfer to another planning body the functions of drawing up and submitting a local
plan, where the department of the loca authority origindly responsible has not done so. In that case,
the authority which has failed to act bears the costs of the ancillary work.

4, Local authorities remedies against decisions by supervisory authorities
a. Administrative remedies

The term “adminidrative remedy” should be understood to mean an gpplication by the local
authority to the authority hierarchicaly above the supervisory authority, seeking the amendment or
cancedlation of the latter authority’s decison. Such applications are possible under the German and
Bulgarian sysems.

b. Judicial remedies

Article 11 of the charter provides: “Locd authorities shdl have the right of recourse to a judicid
remedy in order to secure free exercise of their powers and respect for such principles of loca sdif-
government as are enghrined in the Condtitution or domestic legidation.”

The concept of judicia recourse adopted by the authors of the charter is broader than the usud
acceptance of the term. It can be seen from the explanatory memorandum that the term may
encompass recourse to non-judicia bodies It is nonetheless clear that recourse to the courts is the
generd rule.

This right of access takes on specid importance where the locd authority must take action against
what it regards as improper administrative supervison, especialy since Article 8.1 of the charter
provides. “Any adminigrative supervision of loca authorities may only be exercised according to
such procedures and in such cases as are provided for by the Congdtitution or by statute.” This right
of access becomes essentia where the supervisory adminigtrative authority is empowered to annul a
decision or to sanction local government bodies, asin Italy.

1 But such bodies must, in any case, be established by law and independent.
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Under Itaian law locd authorities may lodge an gpped with the adminidrative court againgt an
annulment decision by the Co.Re.Co. (a “negative supervisory decison’) and, a a more genera
leve, in the event of unlawful exercise of supervisory powers. An gpped aso lies againgt a decree
dissolving the council or removing a member of the council from office, where that decree is clearly
unreasonable or does not contain any grounds

Ladtly, it should be pointed out that, if a judicid remedy is to be effective, the court must be
empowered to cancd the impugned decison with universdly binding effect, or it must a lesst be
mandatory for the authorities to set asde their own decison, where the court has found it to be
unlawful, and there must be the possbility of taking measures intended to ensure their compliance
with this obligation.
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CONCLUSIONS
Theprinciple of local self-government and supervision of local authorities’ action

The setting-up of systems of control on loca authorities action, the scope of this control and the
mechanisms for its implementation are closdy related to the recognition of the principle of local sf-
government and the definition in concreto of this sdf-government by Congtitution and law.

The need for control, and thus for mechanisms aming a ensuring its effectiveness, arise when the
date is no longer the sole public entity and as a result the exercise of public functions is partly
entrusted to self-governed authorities.

As soon as the management of local affairsis given over to loca dected representatives, they should
become responsible towards their eectors and mechanisms of political control by citizens should be
established.

Moreover, the recognition of local self-government as a sphere of defined powers implies that the
use of these powers should neither run counter to the exercise of state (or possibly other tiers of
government) competencies, nor to the exercise of rights which are granted to the citizens by law.
This judtifies the introduction of adminigtrative and judicid controls in order to safeguard the legally
defined roles of the various public authorities and to ensure compliance with the principles of the rule
of law.

Thus, controls are not in contradiction with the principle of sdf-government. Nevertheless, this
statement does not answer the question as to the nature, scope and methods of contrals, i.e. asto
what extent the implementation of controls results in an unjustified redtriction of loca self-government
and therefore becomes incompatible with it.

The express recognition of the principle of local sdf-government within the Condtitution and the
possibility of daming the violaion of this principle before the court, on the basis of the congtitutiona
norms, congtitutes a guarantee for loca authorities and alows them to chalenge possible decisons
by the nationd parliament which might endanger their autonomy.

A second guarantee for the principle d loca sdf-government results from the setting-up by the
Condtitution and/or parliamentary acts of methods of control of loca authorities' action.

Where rules in the Conditution are insufficiently precise, it is for the parliament to determine: the
definition of locd tasks as “own” or “deegated’, the admissibility or otherwise of controls of the
expediency and the timing of the control. Thisis an atempt to avoid possble legidative interference
by the nationd executive in loca authority decisonmaking. However, this god will not be achieved
if methods of delegation are improperly used.

Where severd tiers of governments exidt it is aso for the parliament to determine the scope of the
measures which may be adopted by thetier(s) of government of the higher leve(s).
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A possible lack of darity, or even ambiguity, of legidation on loca sdf-government is one of the
main dangers for this self-government and may generate extensve supervision of loca authorities
acts.

The defence of locad sdf-government cannot result only from political declarations of principle; it
should be based on precise definitions of cases and forms of possible control. This will alow courts
to check the legdity of the supervision actions at the request of the supervised authorities.

Over all assessment

The andysis of the systems of control in the countries which are the subject of the present study
shows that territoria organisation (particularly the existence or lack of intermediate authorities) and
the structure of the subnationd tiers of government (e.g. the existence of separate executive bodies
and their rdaionship with the respective councils) are factors with a determinant influence when
conceiving and implementing these systems.

Differences in culture and legd tradition are dso of a great importance when setting up the systems
of control, and when the question of their modification arises it is appropriate to teke these
differences duly into consideration.

The extent of adminigtrative control on locd acts varies depending on whether they form part of the
exercise of supra-loca delegated functions, or of loca authorities “own” competencies. It therefore
becomes necessary to date clearly in the legidation the specific own tasks and powers which
authorities exercise fredy within the limits of their autonomy and those they carry out on behaf of
higher authorities.

To guarantee fully the principle of local sef-government, the classification of certain tasks as tasks of
“generd adminidration” (i.e. initidly entrusted to the higher territorid adminidrations) and of
municipa bodies as “agents of the state’, should be exceptiond. This classfication is to be made by
the law; in the albsence of opposing provisions, there must be a presumption that the local authorities
are implementing their own competencies.

The view of the local authority as an “agent of the stae’ has judtified the gpplication of traditiona
hierarchicd techniques, more suited to highly centrdised adminigtrations where the higher body can
impose its criteria of legdity and expediency on the lower body. Systems which gpply management,
co-ordinaion and control techniques (limited to ensuring consstent compliance with the law) to
relaionships between public authorities show greater respect for the principle of decentraisation,
which is the foundation of loca sef-government.



53

It isin the area of the free management of their own interests that recognition of the principle of sdif-
government is mogt effective and demands a restatement of the classicd systems of adminidrative
supervision characteristic of centralised and thus hierarchical states”

In this respect, it appears that the principles enshrined by the European Charter of Loca Self-
government have guided and continue to guide the work of reforming national parliaments.

In some countries, adminigtrative supervison no longer exigs. The date establishes the legidative
framework of locd authorities' action and adopts financia measures. For the ret, the intervention of
centrd authorities is limited to a genera monitoring of locd authorities action with an am of
fogtering the condgtency of this action, but without having the right to issue compulsory ingructions
and without the possibility of activating thejudicid control, unless the Sate is an affected party.

Moreover, a noticeably favourable trend is emerging in many member sates towards a progressve
weekening of forms of adminigtrative supervison (gpart from the financid field perhaps) and — it isto
be stressed — this phenomenon does not seem to have resulted in less effective systems of control.

This weakening, corresponds to the following trends, that are to be strongly encouraged:

- abolishing control of expediency over locd governments activities carried out in the exercise
of their own powers and reducing this control in the case of delegated powers;

- reducing the scope of adminigrative control of legdity, which is often compulsory depending
on the particular importance of certain acts,

- replacement, to a certain extent, of adminigtrative controls ex officio by adminidrative
controls a the request of the concerned parties may be mentioned; the positive effects of
this smplification should fully gppear in particular when adminidrative control can only lead

to ajudicid apped;

1 Here the French example is highly significant. Supervision of local authorities, in French law, had

developed historically through an intricate series of administrative controls including systems of prior approval

and controls of expediency. Following the decentralising reform of 1982, the system only persistsin relation to
activities carried out by local authorities on behalf of the state. However, activities performed in the exercise of its
own powers are immediately enforceable from the date of publication or notification to those concerned. Only in
afew cases will the effectiveness of local activities be subject to notification to the representative of the state.

Something similar has occurred in the Spanish system, where the administrative supervision exercised by the
state is also an a posteriori supervision of strict compliance with the law and generally limited to the power of
overturning illegal local activities in the courts, which alone have the power to annul; the mandatory submission
of acopy of acts of local authorities to the state administration and Autonomous Communities does not impose
conditions on the effectiveness of these acts.



— reduction of a priori or preventive adminigtretive controls (those where the involvement of a
government authority is necessary for aloca decison to take effect or be valid); reduction
of preventive supervison and preference given to a posteriori supervison, which is more
respectful of locd sdf-government, is judtified, among other factors, by the fact that citizens
that consder themselves affected have the right to appeal before the court, even when the
act in question got through the a priori control;

- progressive changing of adminigrative controls in pre-litigation mechaniams, the effects of
controls being limited to contesting the locd authority act consdered illegd, in the
framework of judicia remedy.

This lagt tendency is condgtent with the pre-eminence of judicid supervison over adminidrative
supervison. Neverthdess, there are limits to judicia control and no system could function properly if
apped to courts were the only solution Thus, the smplification of adminigtrative controls goes hand
in hand with the development of other types of control morein line with loca sdlf-government.

Firg of al, the adminigtrative supervison itsdf evolves in the form of dialogue between certrd and
loca authorities. The idea that the systems of control arise out of antagonism between date
adminigration and loca sdlf-governments should be abandoned once and for all.

In this respect, the function of advisng and evauating should be emphasised; this function may be
assumed, mainly but not exclusvely in the financid field, by bodies which are independent from
central adminigtration, or even by centrad administration bodies, providing that their intervention does
not result in practice in a concealed return to controls of expediency.

In the same way the importance in some countries of controls by independent bodies (which are not
part of the centra administration) should be emphasised, and the role played by ombudsmen,

mediators and auditors in verifying the legdity of local councils decisons, a role which provides a
boost for loca democracy and the rights of the citizens without compromising the autonomy of the
authorities concerned.

The setting-up of internal mechanisms of control may aso be mentioned: good management and
effective internal supervision reduce the need for central government control.

Measuresto betaken for improving the systems of control

Certain lements, to which nationd parliaments should pay attention, emerge from the analyss of the
various sysems of control.

Firg of al, as regards paliticd control by citizens, as mentioned before, loca sdlf-government
implies that local elected representatives should become responsible towards their eectors. The
exercise of theright to voteisthe firgt insrument of political control within a system of representative
democracy; its significance and effectiveness should not be neglected.
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Nevertheless, the increasing complexity of loca authorities' role in the management of public affairs
and the long-standing negative impact that certain decisons may have, make it difficult to be satisfied
with elections as the only opportunity for questioning and sanctioning poor management. It would
consequently seem appropriate to strengthen transparency and to make more use of the instruments of
direct democracy as, for example, loca consultative or decison-making referendums and popular
initiatives at local levdl.

Transparency is the best guarantee that public powers are used to the benefit of the community; it is
an essentid condition for effective political control by citizens and consequently alows the reduction
of other forms of contral.

Therefore, it is necessary to grant al resdents concerned by decisons taken by loca eected
representatives access to these decisons. In particular, al decisions engendering financid costs to be
borne by the community should be public and locd tax-payers should have the possbility of
consulting them, following the procedures established according to the law.

As regards judicia contral, it is essentid that, in any system of control, courts have the power to
have the find decison on the drict legdlity of locad authority acts and that gppropriate measures
ensure the full and immediate implementation of their decisons.

On the other hand, the courts should not be able to replace the loca authority in the evauation of the
expediency of an act; the control on management as a whole and especidly political control by
citizens fully compensates for this limitation of the powers of the courts, which is more justified than
the corresponding limitation of powers of administrative supervisory authorities.

A wedl-known problem is the length of procedures: whether it is an a priori or an a posteriori
control, adl measures aming to reduce the length of examination by the courts result in an
improvement of the system of control and its effectiveness.

As regards the adminidrative supervison of acts and finanda management:

- it is preferable to indicate clearly the acts which are subject to control and to avoid the use
of generd statements and broad notions which, as afina result, alow the control of al acts,
whatever their nature or importance;

- it is gppropriate not to increase the number of supervisory authorities, and the same act
should not be submitted to multiple controls by different bodies at different times;*

- when the control is a priori the time limit granted to the supervisory authority in order to
take a decision should be as short as possible, and it should be established that the absence
of any decigon within the given time limit Sgnifies agreement;

1 Of ocourse this does not refer to supervisory bodies of the upper administrative levels before which an
appeal can be lodged.
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- when the control is a posteriori and the adminigtrative supervisory authority can annul the
act which it considers illegd, the locd authority affected shall be granted the right to a
judicid remedy and, in generd, the courts should be given the power to suspend the
annulment decison where circumatances judtify this; in the same way, the courts should be
able, if necessary, to suspend the loca authority act when an apped is lodged by the
supervisory adminidrative authority for the annulment of such an act;

- controls on management should not result in a control of the expediency of choices made by
locd eected representatives and should only am a preventing financia difficulties or
monitoring financid rehabilitation of loca authorities which encounter such difficulties

As regards the supervison of locd authaorities bodies, in dmog adl countries these bodies are
subject not only to political supervison (by means of motions of censure) and judicid supervison
(which generdly concerns the crimind ligbility of ther members) but dso to adminidrative
supervison.

The eective nature of the members of local authorities, and the recognition of the power of sdf-
management within the law, imply a limitation of the opportunities for control of loca government by
other authorities.

The appointment of the members of locd authorities councils by centra government and the
exercise of date disciplinary power over these bodies must be considered as conflicting with the
principle of loca sdf-government, due to the fact that the supervisory authority would act as a
hierarchica superior of the supervised authority.

The control by the council over the loca executive body (and vice-versathe control of the latter on
the council, namely in the form of the request for a new examination) is to be fostered, as well as
measures which make it possible to resolve politicd conflicts within locd authorities by avoiding
intervention by central or regiond authorities.

Measures of sugpension or dismissal of loca elected representatives and dissolution of loca bodies
should only be acceptable — and exceptionally — in those cases established by law, if it proves
necessary to preserve the proper functioning of the democratic system within the loca authority.

In other words, administrative measures concerning local eected bodies should be reserved for the
most serious failures in the democratic system, i.e. in those circumstances, clearly defined by law,
where such measures appear to be the sole effective remedy.

Other conflicts regarding management of loca affairs should be dedlt with through mechanisms of
control of the acts (whether judicia or adminigtrative) so that the control focuses on the loca
authorities' activity and not the composition of their bodies.
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Moreover, when the sugpension, dismissd or dissolution is based on the illegdlity of acts adopted by
elected representatives or bodies in question, the courts should be given the responsbility for
edtablishing whether the conditions laid down by law are fulfilled, in order to judtify the application of
such measures.

Obvioudy this does not affect in any way the posshility of prosecuting offenders and the possibility
of gpplying dl the consequences of a crimind conviction, including those related to palitica rights.



National reports on supervision and auditing
of local authorities action

prepared respectively with the collaboration of Mr Stefan Todorov (Bulgaria), Mr Michel
Bdlé (France), Dr Gerd Treffer (Germany), Prof. Bogdan Dolnicki (Poland), Mrs Zdmin
Aberg (Sweden), Mr André Riledi (Switzerland), Mr Firuz Y asamis (Turkey) and Mr Guy
Hollis (United Kingdom)
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BULGARIA?

. LEGAL CONTROL

In Bulgaria, legd control — adminigtrative or judicid — over loca authorities action is essentidly a
control of legality. The system of control is based on the requirement of ensuring the compliance of the
rule of law and the protection of rights and legitimate interests of individuals and legal persons.

A. Administrative control

According to Article 144 of the Congtitution, “the central bodies of state and their local representatives
shall exercise control over the legaity of the acts of the bodies of loca government only when
authorised to do so by law”.

The contral is exercised ex officio or upon request. In most cases, it is exercised a posteriori, but
there are forms of a priori control.

1. Control “ex officio”

Regiond governors

Regiona governors control the legality of the acts and the action of al state bodies, state
establishments, organisations and enterprises on the territory of individual regions.

The Loca Sef-Government and Local Administration Act also vests them with authority to exert
control of legdity over the action of local self-government. The chairman of the municipal council
submits ex officio to the regiona governors the acts of the municipa council within one month of their
adoption. Regional governors dispose of one month to examine the act; if they consider that an act is
illegd, they cannot reped or amend it but have to refer the matter to the courts.

The acts of mayors are also submitted to regiona governors, who are entitled to annul the unlawful
ones where no other procedures have been envisaged in the legidation.

The central state bodies

When municipal authorities have been delegated specific powers within particular spheres (for
example environment, territorial and settlement division, health care), the central state bodies may aso
exercise control over their decisions and action, pursuant to the relevant laws. The laws specify the
rules and procedures, and the particular specialised bodies competent for control over delegated
powers.

1 ~ This report is the synthesis of a study prepared under the direction of Mr Stefan Todorov by the
following experts from the National Centre for Territorial Devel OEment and Housing Policy (NCTDHP): Roumen
Bogdanov, Sava Popov, Toma Ghekov, Ginka Chavdarovaand Christo Stanev.
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Mayors

Mayors exercise control of legality over the acts and the action of mayoralty and district mayors when
they exercise the powers assigned to them by the law. When mayors delegate to mayoralty or district
mayors some of their own functions, they exercise control of legdity over the performance of these
functions.

I nternal control

The Loca Sdf-Government and Local Administration Act envisages a specific form of reciproca
control between the mayor and the municipa council.

Municipal councils are entitled to repea the mayors acts which contradict the decisions they have
taken, within two months of the date of adoption. Nevertheless, municipal councils may not reped the
acts adopted by the Mayors within the powers assigned to them by law.

Mayors are entitled to exercise control over the action of municipal councils and may ask for a review
of their decisons, should they deem the latter contradict the interests of the municipdity or violate the
law. They have to do this within seven days of the date on which the decisions have been adopted.
The decisions are suspensive. If, upon re-consideration, respective municipa councils uphold the
contested decisions by a mgjority of two thirds of the votes, mayors are obliged either to execute them,
or to appeal against the decisions before the court.

2. Control upon request

Control upon request from the controlled authority

These are a priori controls, which the loca authority itself requests spontaneoudy. The draft decisions
are submitted to the body competent for control, either for information or for opinion. The aim is, on

the one hand, to improve the co-ordination within local authorities action and the interaction between
these authorities and the governor and, on the other hand, to avoid the fina acts submitted for control

being subsequently contested and possibly annulled.

Controls upon request from athird party

Adminigtrative acts may be appealed againsst through administrative channels before the immediate
higher authority. Thus, regiona governors exercise control over the acts of the mayor and its
adminigtration, and mayors have authority over the acts of mayoralty and district mayors. Appeals may
be lodged by citizens or organisations.

Administrative acts are not to be executed within seven days of their enactment (that is the usual term
provided for appeals) unless the interested parties declare in writing that they are not going to apped.
Should an apped be lodged, the execution of the administrative act is suspended.

These rules do not apply to administrative acts which are to be immediately executed pursuant to some
specialised piece of legidation, or in cases where the adminidtrative bodies that have adopted them
have allowed execution in advance.



63

The authority dealing with the case hands down well-motivated rulings both when repedling the
contested acts or rejecting the appedls. Should an adminigtrative body be obligated to draw up an act
refuse to do 0, the higher authority may oblige it to do so within afixed term.

If an irregular or unlawful act is to be replaced by a new one, the higher authority refers back al the
documents to the body which has enacted it, with binding instructions. The higher authority body may
adopt the new act itself, unless there are any provisions to the contrary.

Moreover, administrative acts that have become effective and have not been appealed against before
the court, may be repealed or amended by the immediate higher authority. If there are none, the acts
may be repealed by bodies which have drawn them up (e.g. the municipal councils). Thisis done under
the provisons of Article 231 of the Civil Code of Procedures either upon request by the interested
party, or on amotion by the public prosecutor.

Pursuant to the provisions of the Judiciary Power Act and of the Constitution, public prosecutors
exercise control over legality: they may contest unlawfu acts before the regional courts and request
their rescisson or amendment in accordance with the procedures established by law. They may
suspend the execution of unlawful acts until the courts decide.

Cancdllation of administrative acts under the above procedure may not violate the right gained by third
parties.

B. Judicial control

According to article 120 of the Congtitution: “Citizens and legal persons are free to contest any
administrative act which affects them, except those listed expresdy by the laws’ and: “the courts shall
supervise the legality of the acts and action of the administrative bodies’.

A large portion of judicia control over the acts and action of local authorities is carried out by district
and regiond courts. All cases outside the jurisdiction of other courts fal within the cognisance of the
lowest level digtrict courts. According to the Administrative Procedure Act, the regional courts are the
principa courts of the first instance to settle disputes over local authorities' acts. Article 36, paragraph
1 dipulates that al disputes but those over the acts adopted, approved or amended by government
ministers or directors of other indtitutions directly subordinate to the Council of Ministers or regiona
governors within whose powers it is to rule on the appeds, come under the jurisdiction of regiona
courts.

Appedls or objections may be filed with respective courts upon trying al administrative remedies or
when the term for the administrative appea has aready expired. Appeals or objections demanding the
nullification of administrative acts may befiled at any time.

Article 125, paragraph 1 of the Congtitution stipulates that the Supreme Adminigtrative Court shall
exercise supreme judicial oversight as to the precise and equal application of the law. Since this court
has so far not been constituted, its functions have been assigned to the Supreme Court of the Republic
of Bulgaria. Administrative acts for which specialised laws provide other procedures for administrative
appesal, may also be appealed against before the court.
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All appeals or objections filed with the court suspend the execution of administrative acts, unless the
court rules otherwise. If respective administrative bodies have alowed the commencement of the
execution of the acts, the court may suspend the execution upon request by the interested parties.

Appedls and objections are filed in writing through the administrative bodies that have adopted the
acts. They have to submit the appedls or objections together with al relevant documents to the court
within a term specified by law. If the administrative bodies fail to submit the documents to the court
within the specified term, the applicants may submit a copy of the appeals directly to the court.
Afterwards, the court demands the documents ex officio.

Appeds filed upon expiry of the term specified are sent back to the applicants. In particular
circumstances, the latter may demand an extension of the term. The court rules on the requests and
the rulings cannot be appealed against any further.

Appeds and objections are considered at court sittings in the presence of the public prosecutor. The
court decides on the legality of the administrative acts in terms of competence, form, procedures and
deadlines and in compliance with the aim of the law.

When the appeals or objections have not been referred for assessment to the administrative bodies and
the nature of the act allows for doing it, the court may ddiver judgement in the substance and amend
or replace the illegal act. Apart from these cases, the court repeals the acts and sends the documents
to the respective authorised administrative bodies with the relevant instructions as to how to settle the
dispute in substance. If an administrative body has unlawfully refused to take a decision, the court
ordersit to do so without further instructions as to how the document should be applied.

The rulings of the court are final and may be repedled only under the extraordinary procedures
dipulated in the Civil Code of Rocedures, i.e. retrial and rescinding of decisions that have become
effective.

Rulings that have aready become effective are binding upon the parties, their heirs and successors,
upon the court that has decided, and upon al other courtsin the Republic of Bulgaria.

The acts imposing administrative sanctions, i.e. the punitive ordinances, may be appealed before the
district court of the digtrict where the irregularity has been established. District courts are entitled to
uphold, amend or reped punitive ordinances; they may also suspend their execution by a ruling which
may not be appealed against any further.

The rulings of the district courts are fina. They may be repedled under Articles 65 and 73 of the
Adminigtrative Irregularities and Sanctions Act through retrial under supervisory procedures or
renewa of administrative punitive procedures on a motion made by the public prosecutor of the
regional court.

Legd control over the acts adopted under the Territorial Division and Settlement System Act has got
its own specific features. As arule, these cases come under the jurisdiction of district courts, however,
when it is difficult to assess the interest, they may be referred to respective regional courts.
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[ FINANCIAL CONTROL

1. Main requirements for local authorities concerning financial commitments and
accountancy

Local authorities have to ensure:

a adherence to the principles of legdity, economy, efficiency and transparency when municipal
budgets are drawn up, adopted and laid out;

b. laying out of budgetary funds by adhering to the priorities stipulated by the law;

C. laying out of the funds from the state budget for the purpose of implementing governmental
programmes and decisions,

d. remaining within the scope of regulated expenses,

e. laying out of extra-budgetary funds under the rules and conditions stipulated in the law, or in

the decisions of municipa councils;
f. the lawful and purposeful management of municipa property;
0. correct and precise book-keeping.
2. Auditing bodies
The Minister of Finance exercises state financia control through the state financial control bodies. For
that purpose, a unified structural unit has been established at the Ministry of Finance: the “State
financia control” which has an independent budget and counts a headquarters and territorial offices.
The headquarters and territorial offices heads, their deputies, the heads of departments and the
auditors are the bodies of state financial control. The powers of the bodies responsible for control are
specified in the law. There are some requirements concerning the employees qudifications and
incompatibility with the performance of specific functions. The state financial control bodies are
independent in carrying out their official duties and in doing o, they comply only with the law.

Financia control is exercised by auditing local authorities action at least once every three years.
Audits can aso be carried out upon request from municipal councils at municipa expense.

3. Scope of the audit
The state financial control bodies audit:
a the legality of acquiring, keeping, managing, disposing of, and accounting for property;

b. the legality and rdliability of book-keeping;
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C. whether the commitments to the budget have been met;

d. whether he state and municipality property interests in the privatisation process have been
safeguarded;

e whether the relevant laws regulating the economic and financia activity of the audited units
have been abided by.

The state financial control bodies exercise a posteriori control over the application of the relevant
laws regulating local authorities action in managing municipal property. Whenever it is established that
property is lacking or has been misappropriated, they take specific sepsto restore it.

4, The auditing procedure

The auditing begins by presenting to the audited loca authority the written order for the audit and the
identity papers of the body responsible for control. There are specia provisions regulating access to
the books, auditing of cash and property recorded in the books, auditing of other documents (within
terms fixed by the control body), appointment of experts, etc.

The results of the audit are recorded in the auditing statement. Should there be any administrative
irregularities, acts on these irregularities are drawn up. In the case of misappropriation of funds, the
liable persons are obliged to hand in explanations in writing within a term specified by the control
bodies. The term may not be less than seven days from the date on which the act establishing the
irregularities has been handed in.

Should there be any abjections, the control bodies are to express in writing motivated opinions which
are attached to the auditing statements.

The drawing up of the auditing statement marks the end of the audit. In case of financia liability, the
acts establishing the irregularities are filed with the court, pursuant to the provisions of the Civil Code
of Procedures. Should there be any data indicating a crime, the corresponding acts are sent to the
public prosecutor’s office.

The Minister of Finance or persons duly authorised by him are entitled to issue ingructions in writing to
municipality mayors or to other authorities as to how established irregularities can be remedied. The
instructions may not be appealed against through the court.

The Minister of Finance or persons duly authorised by him are entitled to offer suggestions to the
authorised bodies to suspend action which may result in damages for territorial communities; to repeal
unlawful acts, and to impose for irregularities disciplinary punishments stipulated in the Labour Code.

If the wrongdoing does not congtitute a criminal offence, appropriate sanctions are imposed on the
persons involved, depending on the gravity of the wrongdoing.

Loca authorities are entitled to lodge objections with the financia bodies that have conducted the
audits, or with the immediate higher authority bodies. They may aso appeal againgt the auditing
statements before the court.
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Parliamentary acts and other documents regulating legal control and auditing of local
authorities’ action

Congtitution of the Republic of Bulgaria (published in State Gazette No. 56/1991)

European Charter on Local Self-Government (published in State Gazette No. 28/1995)

Parliamentary acts

1

10.

11.

Loca Sdf-Government and Local Adminigtration Act (LSGLAA) — (published in State
Gazette No. 77/1991, amended in SG Nos. 24, 49 and 65/1995)

Administrative Procedure Act (APA) — (published in State Gazette No. 53/1973, anended in
SG No. 70/1995)

Adminigtrative Irregularities and Sanctions Act (AISA) — (published in State Gazette
No. 92/1968, amended in SG No. 12/1996)

Civil Code of Procedures (CCP) — (published in State Gazette No 12/1952, amended in SG
No. 26/1996)

Judiciary Power Act (JPA) — (published in State Gazette No. 59/1994)

Act on Proposals, Warnings, Appeds and Applications (APWAA) — (published in State
Gazette No. 52/1980, amended in SG No. 68/1988)

Auditing Office Act (AOA) — (published in State Gazette No. 71/1995)
State Financial Control Act (SFCA) — (published in State Gazette No. 12/1996)

Accountancy Act — (published in State Gazette No. 4/1991, amended in SG Nos. 26/1992,
55/1993, and 21/1996)

Constitutional Court Act (CCA) — (published in State Gazette No 67/1991)

Territorial Divison and Settlement System Act (TDSSA) — (published in State Gazette
No. 29/1973, amended in SG No. 15/1991)

Environmental Act — (published in State Gazette No. 86/1991, amended in SG No. 63/1995
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FRANCE!

l. LEGAL CONTROL
A. Controls by administrative authorities

Act No. 82-213 of 2 March 1982 on rights and freedoms of municipalities, départements and
regions, as amended by the Act of 22 July 1982, established new rules for the control of the acts of
the relevant authorities.

The adminidrative acts of loca authorities or of the authorities administering public ingtitutions are
subject to control of their legality. Control is exercised ex post facto, after acts have become
enforceable, and is concerned with their legality. It involves the representative of the centra
government, i.e. the prefect, in the département or the region and, if need be, the administrative court,
which is alone competent to set aside the acts of local authorities.

1. Scope of the control of legality

Control is exercised ex officio only on acts which must be communicated to the prefect (article 2 of
the Act of 2 March 1982):

- the decisions of the municipal council whatever their scope, whether regulatory or not, and the
documents appended to them;

- decisions taken by the mayor, acting on the authority of the municipa council, in the areas, and
subject to the conditions, set out in Article L 122-20 of the Municipalities Code (Code des
communes);

- regulatory decisions and decisons affecting individuas taken by the mayor acting in his
capacity as a police authority, as defined by Articles L 131-1 and following of the
Municipdities Code;

- regulatory acts or measures taken by the mayor in al other matters within his jurisdiction,
under the law;

- agreements relating to public works, supply, loans and concessions or leasing of loca public
services of acommerciad or industrial nature;

- personne management decisions concerning individua officids, taken by the mayor with
respect to appointment, promotion, salary steps (section 114 of the Loca Government Service
Act of 26 January 1984), sanctions submitted to the disciplinary board for its opinion, and
dismisd;

- decisions taken by loca semi-public companies under a prerogative right (right of pre-
emption).

1 This report is the synthesis of a study prepared by Michel Bollé, Chargé de mission, at the office of the
Director General of Local Authorities.
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2. Date on which acts become enfor ceable

Under the old system of control, a loca authority decision only became enforceable after it had been
approved by the prefect. It took effect retroactively on the date of his approval. Acts now become
enforceable when they come into effect, except when the act itself specifies that it will come into
force at a later date. Acts which must be communicated to the prefect become enforceable once
communication has been effected, provided that suitable public notice or notification has been given.

Communication implies not only that the information has been sent, but aso that it has been received
by the prefect. The mayor must certify on his own responsibility the enforceability of the acts which
have to be communicated to the prefect.

3. Examination by the prefect of the legality of the act

The control carried out by the prefect is concerned solely with the legdity of the act, to the exclusion
of any assessmert of its expediency. All aspects of its legdity are examined, both externa (the
jurisdiction of the author of the act, compliance with procedural rules) and internal (violation of the law,
improper exercise of authority). When an act which need not be communicated to the prefect is
nevertheless communicated, its legality will be examined in the same way.

In practice, where the prefect considers that an act isillegal, he may ask the local authorities to review
it.

The loca authority may consider either that the act is illega and withdraw or reped it or that the
alegation of illegality is without foundation and decide to maintain the disputed act. It is then up to the
authority responsible for control to refer the matter to the administrative court.

4. Reference to the administrative court by the prefect

Since the Act of 2 March 1982, only the administrative court is competent to set aside an act.
Depending on whether the authorities of a municipdity or a département or a region were responsible
for the act, only the prefect of the département or of the region, and no other person, is empowered to
refer the matter to the administrative court.

Informing the local authority in the event of an appeal

Section 3 of the above-mentioned act requires a prefect who refers an act to the administrative court
to inform the loca authority concerned without delay and provide it with full details of the illegdities
aleged against the act being challenged.

However, the Council of State has held that the prefect’ s failure to provide information concerning the
reference to the administrative court did not render it inadmissible.
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Reference to the administrative court on the initiative of the prefect
In principle, the prefect has two months to refer the matter to the administrative court
In the case of acts which are subject to the communication requirement, the time limit runs as from the
date of the communication; in the case of acts which are not subject to this requirement, the time limit

runs as from the date of publication.

The two-month time limit is imperative and the apped will be deemed inadmissibleif it is not observed.

Reference to the administrative court on theinitiative of an injured party

Under section 4 of the Act of 2 March 1982 as amended, a natural or legal person injured by the act of
amunicipality may ask the prefect to refer the matter to the administrative court.

Such requests may be made in respect of acts which are subject to the communication requirement
and of those which are not. In all cases the request must be made within two months of the act’s
becoming enforceable.

A request concerning an act subject to the communication requirement cannot extend the time
available to the prefect for referring such act to the administrative court, which runs from the receipt
of the disputed act.

B. Judicial control
1. The competent administrative jurisdiction

The determination of which administrative court is competent to deal with a reference from a prefect
is straightforward as the law accords jurisdiction to the administrative court,* which is the ordinary
court for administrative proceedings.

“Save as otherwise stipulated in Articles R 50 to R 64 or in a specid provision, the adminigrative court
with territoria jurisdiction will be the court in whose digtrict the authority which, either by virtue of its
own power, or by delegation, has taken the disputed decision or signed the disputed contract, has its
headquarters ...”.

2. Application for a stay of execution

Stay of execution i a procedure used in urgent cases whereby the administrative court declares the
disputed administrative decision unenforceable, until a decision has been reached on the substance of
the dispute.

Case law requires that stay of execution should be granted only if two conditions are fulfilled:

- execution of the act being challenged would cause damage to the applicant which it would be
difficult to remedy;

1 Sections 3, 46, 69 of the Act of 2 March 1982, amended.
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- one of the grounds in support of the application should be “serious’, i.e. act, at the time the
request for stay of execution is considered, providing good reasons for the court to grant it.

However, case law acknowledges that the administrative court has a discretionary power in this area
as it may refuse to grant stay of execution even when the necessary conditions have been satisfied.

Finally, applications for stay of execution are subject to no time limit, provided that the application to
have the act set asde is filed within the time limit for legal proceedings.

The Act of 2 March 1982 as amended provides for two staying procedures. the normal procedure and
the exceptional procedure.

Normal procedure

Under section 3 of the above-mentioned act, “the prefect may aso request a stay of execution when
he makes his application to the court”.

This staying procedure may be implemented with respect to acts subject to the communication
requirement and with respect to acts which are not subject to the requirement and which the prefect
refers to the administrative court at the request of an injured party.

The decision to refuse or grant a stay of execution is taken by the administrative court. Since the Act
of 6 February 1992 relating to the territorial administration of the Republic, the administrative court has
one month to rule on such requests.

The Act of 2 March 1982 as amended introduced important innovations in relaion to the ordinary
procedural rules. In fact, stay of execution is granted ipso jure if “one of the grounds relied on in the
application appears, as the case stands (at the time the court examines the application requesting stay
of execution), such as to justify the setting aside of the act being chalenged”. If follows that:

- in this case, the decision to grant stay of execution is not conditional on the existence of
damage that would be difficult to remedy;

- nor does the court have unfettered discretion: the request will be granted provided that a
serious ground is pleaded in support of the application.

The exceptional procedure

Section 3 sub-paragraph 4 of the Act of 2 March 1982, as amended, provides for an accelerated
procedure allowing the prefect to obtain avery rapid decision on arequest for a stay of execution.

The stay will be granted within forty-eight hours if the disputed act is liable to interfere with the
exercise of acivil or individua liberty. An order refusing or granting the stay is issued by the presiding
judge of the administrative court or by his representative.
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The purpose of this procedure is to prevent the harmful consequences which might result from the
enforcement of an administrative act affecting a particular freedom. To this end, the prefect, and no
other person, is empowered to ask the presiding judge of the administrative court to stay the execution
of any act likely to compromise acivil or individua freedom.

The only elements to be taken into account in deciding whether to resort to the exceptiona procedure
are, on the one hand, the nature of the act and its consequences for the exercise of a freedom, and, on
the other, the obviousness of the illegdity with which the act is tainted (serious ground(s)). Like dl
applications for stay of execution, the application for an exceptiona stay must be made in support of an
earlier or concomitant application to have the act set aside.

3. Appealsto the Council of State

With respect to the control of legdity, the Council of State has jurisdiction to hear al appeds against
decisions of the administrative courts.

Different situationsin which an appeal may be lodged
An appeal may be lodged by the prefect, and no other person, in the following situations:

- when the administrative court has not granted the prefect’s application for an act of a loca
authority to be set aside;

- when the administrative court or the presiding judge of the court has not granted the prefect’s
application for stay of execution. The judgement or the decision refusing the stay may then be
appeded.

It should be made clear that an apped against a judgement refusing to set aside an act may be
accompanied by a request for gay of execution (normal procedure, exceptional procedure or ordinary
law procedure, depending on the case): the application for such stay may be presented at any time,
including for the first time in the course of appeal proceedings.

An appeal may also ke lodged by the local authority whose act has been set aside or whose execution
has been stayed, or by athird party intervening at first instance. In this case, the prefect is required to
present the statement or statements of the grounds of defence requested by the Council of State in the
context of the preparation of the case.

When should an appeal be made?

The appeal procedure should be used only where it is truly judtified, for example in a case involving a
quegtion of principle which has not yet been decided by case law as at the day the administrative
court’s judgement is notified, or, more exceptionally, when the court seems to have failed to apply an
element of law essentia to the resolution of the case before it.

Presentation of and time limitsfor appeals

Under Article 43 of the Order of 31 July 1945 relating to the Council of State: Only the minister or
ministers concerned may represent the state before the Council of State.
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The Act of 2 March 1982, as amended, has, however, created an exception to this principle. It
expresdy provides that “appeds againgt judgements of administrative courts and against decisions
relating to stays of execution delivered on the application of the prefect shal be presented by the
latter”.

The time within which an appeal must be lodged varies depending on the circumstances in which the
reference is made to the Council of State.

It is two months for an appeal against a decision refusing a request for the setting aside of act of a
local authority and runs from the receipt of the notification of the judgement.

It is fourteen days for an appea against a decision of the presiding judge or againgt a decision of a
court refusing a request for stay of execution and runs as from the notification of that decision.

1. THE AUDIT OF LOCAL AUTHORITIES
A. Therule of budgetary control and auditing of the accounts

Act No. 82-183 of 2 March 1982 on the rights and freedoms of municipalities, départements and
regions abolished dl ex ante control over the acts of local authorities, including budgetary acts. These
are now enforceable as a matter of law upon promulgation or upon notification and transmission to the
prefect of the département.

However, the budgetary acts of local authorities and local public institutions are subject to a control of
legdity comparable to the ex post facto control exercised over al their acts. Because of their specia
nature, they are also subject to budgetary control, which is specific to them.

Budgetary control is carried out by the prefect, acting in liaison with the regiond audit office. Its
purpose is to ensure that certain rules of good management are respected. It differs from the ordinary
law control of legdity in that it may lead to the amendment of the act in question (origina budget,
supplementary budget, anending decision or administrative account), rather than to its being set aside.

Numerous provisions have been passed supplementing the Act of 2 March 1982 and strengthening
budgetary control. Two recent acts are worthy of speciad mention: the Genera Principles (Territoria
Administration of the Republic) Act No. 92-125 of 6 February 1992 and Act No. 94-504 of 22 June
1994 on budgetary and accounting practices of loca authorities.

Under the Act of 2 March 1982, budgetary control concerns four matters:

- the date of vote and natification of the original budget;

- the real balance of the budget;

- the entry and orders for payment of the mandatory expenditure;
- the vote and balance of the administrative account.

The following rules gpply to municipdities, départements, regions, loca public ingtitutions and public
corporations managing certain public services (Act of 2 March 1982: section 7 gpplies to municipalities,
section 51 to départements, sections 16 and 56 to local public ingtitutions and section 83 to regions).
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1. Closing date for the voting and the notification of theinitial budget
(sections 7, 9.1 and 51 of the Act of 2 March 1982 and 83 by reference)

The budget must be voted by 31 March, or by 15 April in years when the deliberative assemblies are
renewed (section 67 of the Act of 31 December 1982). If the state fails to provide the information
needed to draw up the budget before 15 March, the municipal council will have fourteen days from the
date of receiving the information to vote the budget. The list of the relevant information is set out in
decree numbers 82-1131, 82-1132 and 82-1133 of 29 December 1982.

When the budget for the previous financial year was finalised ex officio by the prefect, the closing
date for voting is deferred to 1 June (or to 15 June in years when municipal councils are renewed).

Should a new municipality and hence municipa council be created, the budget must be adopted within
three months from the date of such creation.

Under Article 1639 A of the Generd Tax Code, prefects must inform the tax authorities of local
authorities' decisions concerning the rates of or revenue from local direct taxes:

- asagenera rule by 31 March;
- exceptionally, by 15 April in years when the local assemblies are renewed in whole or in part.

If the vote has not taken place by the prescribed date, the prefect refers the matter to the regional
audit office without delay. The same applies if the prefect has not received the budget within fourteen
days of the expiry of the time limit (section 9.1).

The regiona audit office puts forward proposas for finaising the budget within one month. The
prefect finalises the budget and brings it into force within twenty days of being notified of the opinion
of the audit office (section 26 of the Decree of 22 March 1983); if he does not accept the audit
office's proposals, his decision must be accompanied by an explicit statement of his reasons.

In addition, and in accordance with section 28 of Act No. 85-97 of 25 January 1985, any reference to
the regiond audit office regarding the implementation of sections 7, 9.1, 51 and 83 of the Act of 2
March 1982 results in suspension of the budgetary powers of the deliberative assembly until the budget
has been findlised by the prefect.

When the authority does not have an adopted budget as at 1 January of the financia year, the powers
of the commitments officer in the period from 1 January to the adoption of the budget are limited as
follows:

- he may incur, settle and order payment of running expenses up to the amount entered in the
budget of the previous financial year and arrange collection of the operating revenue;

- he may order expenditure for the repayment of the principa in each annua instalment of the
debt coming to maturity before the budget is voted,;
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- until the budget is adopted or until 31 March if the budget has not been adopted before that
date, he may incur, settle or order payment in respect of capital expenditure up to one quarter
of the appropriations in the budget of the previous financial year, provided that he has received
the prior authorisation of the deliberative assembly. The authorisation must also specify the
amount and the utilisation of the appropriations.

In addition, with respect to the regona authorities (section 6.1 of the Act of 5 July 1972), when the
capital expenditure section includes programme authorisations and gppropriations, the commitments
officer may, in the event of the budget not being adopted, settle and authorise expenditure
corresponding to the programme authorisations voted in the previous financia years up to a total per
head equal to one third of the programme authorisations voted in the course of the previous financia
year. Once a programme authorisation has been voted, the expenses are deemed to have been
authorised for several years, and further prior authorisation by the deliberative assembly is not
necessary.

Under section 50 of the Act of 6 February 1992, codified in Article L 211-4 of the Municipalities Code,
municipdities may vote programme authorisations and appropriations. The programme authorisations
represent the upper limit of the expenditure which may be incurred to finance the investments. The
decree setting out the conditions to be satisfied in order to apply this system is currently being
examined by the Council of State.

Section 50.1 of the Act of 2 March 1982 extends the possibility of using programme authorisations and
appropriations for investment purposes to the départements.

The appropriations for operations carried out in this way must be included in the budget when it is
adopted or finalised.

When the budget is adopted, or as a 31 March, if the budget has not been voted by that date, a
statement of the expenditure incurred must be drawn up by the commitments officer and sent to the
accountant. The statement must also be attached to the budget when it is sent to the prefect.

If the appropriations in the budget are less than the total expenditure shown on the statement, the
prefect may refer the matter to the regional audit office under section 8 of the Act of 2 March 1982.

If the budget has not been adopted by 31 March, the authorisations granted by the ddiberative
assembly cease to be valid after that date and the commitments officer may no longer incur the capital
expenditure so authorised.

In accordance with sections 13 and 16 of Act No. 92-125 of 6 February 1992, locd authorities and
locd public ingtitutions must append a number of statements to the budget. Failure to do so will mean
that the budget is deemed not to have been properly voted.
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2. Balance of the budget
(sections 8, 51 and 83 of the Act of 2 March 1982)

Under section 8 of the Act of 2 March 1982 the real balance of the budget is defined as a dtrict
equality between revenue and expenditure in each of the two sections. These receipts and expenditure
must be evauated honestly. Repayment of the principa of any debt must be covered exclusively by
the recel pts which the authority is certain to receive.

These provisions were relaxed somewhat by section 19 of Act No. 88-13 of 5 January 1988. A budget
whose operating section comprises or takes up a surplus, and whose investment section is truly
baanced after the results from the previous financia year’'s administrative account have been carried
forward for each section, is considered to be in balance.

Subject to the last-mentioned provisions, the prefect has thirty days from receipt of the budget to refer
it to the regiona audit office if it is not truly balanced. This has the effect of suspending the budgetary
powers of the deliberative assembly until the conclusion of the proceedings which have been initiated.
However, section 7 of the Act of 2 March 1982 will apply until the conclusion of the procedure to
balance the budget. The loca authority may incur, settle and order the payment of operating
expenditure up to the amount of the appropriation in the original budget of the previous year, and
capital expenditure up to one haf of the appropriations under this head in the budget of the current
year.

The regiona audit office has thirty days to confirm that the budget is not truly balanced and, if need be,
to propose the necessary adjustments to the authority concerned.

If the regiona audit office finds that the budget is in balance, the procedure is terminated.

As from receipt of the proposals of the regiona chamber of accounts, the authority has one month to
take a new decision, which it must send to the prefect and to the audit office within seven days.

If the decision complies with the proposals of the regional audit office the procedure will be closed.

If no decision is reached, or if the decision includes measures deemed to be inadequate to re-establish
the balance, the audit office has two weeks to respond and to ask the prefect to finalise the budget ex
officio. If the prefect does not accept the audit office’'s proposas he must provide an explicit
statement setting out his reasons.

Findly, section 36 of the Act of 19 August 1986 (Act of 2 March 1982, section 8, sub-paragraph 7),
and section 45 of the General Principles (Territoriad Administration of the French Republic) Act of 6
February 1992 (Act of 2 March 1982, section 8, sub-paragraph 6) have strengthened the control over
the implementation of budgets ex officio by the prefect as, on the one hand, the prefect must send the
supplementary budgets relating to the same financia year to the regional audit office and, on the other,
the corresponding administrative account must be voted before the initia budget of the following
financial year, so that any operating deficit of the previous financial year can be carried forward to the
following budget as necessary. Findly, the prefect must send the initial budget for the following
financia year to the regiona audit office.
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3. Entering and ordering mandatory expenditure

Locd authorities must make appropriations for mandatory expenditure in their budget. The
commitments officer must also authorise payment. section 11 of the Act of 2 March 1982 provides
that: “in he case of municipdities, mandatory expenditure is only that which is necessary for the
discharge of debts due and that which has been expressly qualified as such by the act”.

“Debts due” means:

- debts whose origin is certain;

- debts corresponding to effectively generated expenditure (execution of a contract, reaisation
of aloss);

- debts whose amount is known with exactitude.

When a mandatory expenditure has been omitted from the budget, the regiona audit office, to which
the matter may have been referred by the prefect, the accountant concerned, or any other interested
party, formaly records the authority’s failure to act and serves notice on it to enter the expenditure in
the budget. If the notice has not been complied with within one month, the office will ask the prefect to
enter the expenditure in the budget and may propose the creation of resources or the reduction of
optiona expenditures.

The prefect will therefore be able to enter an expenditure ex officio only if the regiond audit office
has recognised its mandatory nature and if the authority has not complied with the notice to enter the
corresponding appropriation. Should that be the case, the prefect will have twenty days to finaise and
make enforceable the amended budget. He may, however, choose not to accept the audit office's
proposals, in which case he must give explicit reasons.

The procedure whereby the payment of a mandatory expenditure may be ordered ex officio, as
provided for by section 12 of the Act of 2 March 1982, only involves the prefect to whom the matter
has been referred by the creditor. It may concern expenditures entered ex officio by the prefect in the
budget of the authority, if the commitments officer has not ordered payment thereof, and expenditures
for which gppropriations have been entered in the budget but for which the commitments officer has
nevertheless refused to order payment.

Therefore, if the order to pay a mandatory expenditure is not issued by the commitments officer, the
prefect may make the said payment ex officio, after giving forma notice. With respect to mandatory
expenditure resulting from a definitive judicia decison, the Act of 16 July 1980 introduced a specia
procedure for ex officio entering and ordering of payment which is implemented by the prefect, and
no other person, without the involvement of the regional audit office. This procedure was confirmed in
section 98 of the Act of 2 March 1982.

When alocal authority is ordered to pay a sum whose amount is stipulated in the court decision itsdf,
order for payment must be made within four months of the date of the notification of the decision.
Failing this, the prefect will order payment thereof ex officio.
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4. Acceptance of the accounts
(sections 9, 51 and 83 of the Act of 2 March 1982)

The results of budgetary operations are recorded in two documents:

- the management account drawn up by the accountant, which must be voted by the deliberative
assembly then sent to the local executive no later than 1 June following the closure of the
financial year;

- the administrative account presented by the mayor or the chairman of the council of the
département or region. This must be voted after the assessment of the management account
and before 30 June of the next financia year. It is accepted if it receives a mgority of the
votes in accordance with section 30 (for the municipalities) and 31 (for the départements and
regions) of the Act of 25 January 1985 (Act of 2 March 1982, section 9, sub-paragraph 2).
Once adopted the account must be sent to the prefect no later than two weeks after the
closing date laid down for its adoption in sections 8 and 9 of the Act of 2 March 1982 as
amended.

Failing this, in accordance with the procedure envisaged under section 8 of the Act of 2 March 1982,
the pefect will refer the most recent budget voted by the municipality to the regiona audit office in
accordance with the new provisions introduced by section 46 of the Genera Principles (Territoria
Administration of the French Republic) Act No. 92-125 of 6February 1992 (Act of 2 March 1982,
section 9.2, sub-paragraph 2).

When the budget for the financia year has been finalised ex officio under section 8 of the Act of 2
March 1982, the administrative account must be adopted before the initial budget of the following
financia year, or at the same time, so that any deficit may be carried over as from this initial budget.
Should this be the case, the initial budget and the administrative account must be voted by 1 June and
transmitted by 15 June. If these provisions are not complied with, the initial budget is deemed not to be
in true balance and not to have been adopted and must be referred to the regional audit office under
section 8 of the Act of 2 March 1982.

Section 9 of the Act of 2 March 1982 ingtituted a specia procedure for auditing the administrative
accounts. In the event of a deficit, the prefect, who is not subject to any time limit, refers the matter to
the regional audit office which, within one month, will propose measures necessary to restore the
balance.

The matter is referred to the regiona audit office when the deficit in the administrative account is.

- equal to or more than 10 per cent of the operating revenue in the case of municipalities with
fewer than 20 000 inhabitants;

- equal to or more than 5 per cent of the operating revenue in the case of municipalities with
20 000 or more inhabitants and of départements and regions.
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The deficit must correspond to the overall result of the financia year in question, so that the balances
of the operations and investment sections offset one another. The results taken into consideration
consst of outstanding revenue and expenditure balances, i.e. definite receipts which are not yet
recorded in the accounts and committed expenditure whose payment has not yet been ordered. Under
the Act of 22 June 1994, which sets out budgetary and accountancy provisions relating to local
authorities, the prefect is authorised to check the probity of the entries in the administrative account
and, furthermore, to ask for justification of the amounts and nature of the balances outstanding as at 31
December of the financia year for both revenue and expenditure (Act of 2 March 1982, section 9,
sub-paragraph 3 and section 51, sub-paragraph 4). If irregularities are detected as a result of this
control, the prefect may deduct the suspect items from the results posted in the administrative
accounts and, if need be, refer the matter to the regional audit office under section 9 (or 51) of the Act
of 2 March 1982.

When an administrative account in deficit is referred to the regional audit office, the prefect must send
the initial budget relating to the following financia year to the office. If the office finds that the
authority has not taken adequate measures to absorb the deficit, it will propose to the prefect within
one month of receiving the initia budget such measures as are necessary to correct the deficiencies.
The budget will be findised ex officio and made enforceable by the prefect.

Sections 45 and 47.1 of the General Principles (Territoria Administration of the Republic) Act, known
as “ATR” (Adminigtration territoride de la République), of 6 February 1992, introduced two new
circumstances in which cases may be referred to the regiona audit office.

The main feature of section 45, which amends section 8 sub-paragraph 6 of Act No. 82-213 of
2 March 1982, is to dlow a degree of monitoring of local authorities in budgetary and financia
difficulties, by the automatic transmission of certain of their decisions relating to their budgets, which
need not necessarily be in deficit, to the regiona audit office. The provision applies inter alia to
supplementary budgets for a financial year whose original budget was finalised ex officio by the
prefect, and to original budgets which have gone into deficit because of the deficit carried forward
from the administrative account of the previous financia year.

Section 47, sub-paragraph 1, which supplements section 87, sub-paragraph 12 of Act No. 82-213 of
2 March 1982 dlows the prefect, and the representative of the territorial authority, to carry out a
preventive audit of an authority.



81

GERMANY!
INTRODUCTION

Germany is a federal state within which responsibilities and functions are apportioned between the
centra government and the member states (Lander). Power to establish the statutory framework for
locad government law is vested in the Lander. Laws concerning the statutory structures of the
municipalities (municipa bodies, rules of municipa procedure, etc.) are promulgated by the parliaments
of the Lander.

Consequently Germany, having sixteen Lander, has as many different local government acts which
diverge considerably in many matters (particularly as regards alocation of powers between the
municipal council and the municipa administration). In the areas to be examined (oversight of
municipdities in respect of the legdity of municipal action, financid acts of municipdities, judicia
control), the differences are fairly dight. References to the law of local government below generaly
relate to the text of the Local Government Act of the free state of Bavaria (Bayerische
Gemeindeordnung).

Municipal autonomy — constitutional guarantee of local self-gover nment

Article 28, paragraph 2 of the Basic Law (German Congtitution) recognises the right of loca
authorities to manage al the affairs of the loca community under their own responsbility and within
the limits set by law. The right of sdlf-government also belongs to the districts (Kreise) within the
framework of their statutory functions and in accordance with the law.

It is not possible to give an exhaudtive list of al the “affairs of the local community” which
municipaities can and must settle under their own responshbility. In general, municipdities are
competent for “everything” relating to the loca community (principle of “universd municipa
competence”). In accordance with the “subsidiarity principle’ it is stipulated that as long as the
Federation or the Lander do not expressy assume responsibility for a matter, under laws enacted
either by the Federal Parliament Bundestag) or by the Land parliaments (Landtage), it remains
within the municipa sphere.

The guarantee of local self-government is replicated in the congtitutions of the Lander. It prevents the
Federa and Land legidators from depriving the municipaities of the functions forming the “core’ of
municipa action (Kernbestand) in their local sphere. According to alandmark decision by the Federa
Congtitutional Court (Bundesverfassungsgericht), the core component of local self-government is not
undermined as long as the municipalities retain the bulk of the powers which, by their essence, are
functions of the local community.

The municipalities settle these functions on their own responsibility either by municipd bye-law, or by
individua decisionsin the form of an administrative act with a certain margin of discretion.

1 Thisreport isthe synthesis of astudy prepared by Dr Gerd Treffer.
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“Sovereignty in respect of bye-laws’ (together with sovereignty in respect of organisation, staff and
finance) is part of the traditional prerogatives of loca sdf-government. In enacting “municipa bye-
laws’, the local representation (municipal council) functions as a loca legidator. Depending on the
type of “legidation”, it has varying scope for enactment and implementation (especialy wide as
regards land use and development plans).

Individual decisions of municipalities must in al cases comply with the law. However, few laws are so
clearly worded as to leave no margin of discretion. The ability of municipalities to use this margin is
part of self-government.

Municipal responsbilities and type of state supervision

The functions to be performed by municipalities are by lega definition “public functions’ under public
law. According to their legal status, they are divided into:

a primary functions or own competencies, which spring from the status of municipalities as
primary territorial authorities, and can be voluntary (e.g. promotion of culture, sports) or
mandatory (e.g. water and energy supply) depending on whether they must be performed by
the municipalities in accordance with Federal or Land law or not; and

b. state functions or delegated competencies (e.g. superintendence of works, civil status
registries, law and order), delegated to the municipdities as executives of the state.

In the area of own competencies, the municipdities are subject only to review of legdity by the
competent Land authorities. Review is limited to verifying that municipa action does not overstep the
limits of the law.

On the contrary, in the area of state functions, delegated to municipalities by law, by either the
Federation or the Lander, municipaities are subject to review not only of legdity but aso of
expediency by the competent supervisory authority, empowered to rescind or amend the municipa
decisions.

The Loca Government Acts of the Lander aso provide for a third type of function —* supervised

mandatory functions’. For these the state has the right to issue directives, but only where such a
function is provided for in the local government acts.

l. LEGAL CONTROL
A. Administrative control

1. Administrative structure and supervisory authorities

A Land may (but must not necessarily) be subdivided into “administrative aress’
(Regierungsbezirke), with an intermediate level authority which performs exclusively governmental
adminigrative tasks within the Land. Whether a Land sets up such administrative areas or not
depends, as arule, on its size (area, number of inhabitants).
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Adminigtrative areas are purely governmental administrative units with no lega persondity. There are
Regierungsbezirke in Baden-Wirttemberg, Bavaria, Hesse, Lower Saxony, North Rhine/Westphalia,
Rhineland-Palatinate, Saxony and Saxony-Anhalt. The Land government assigns the commissioner of
the administrative area (Regierungsprasident) who is the top-level executive officer.

Loca authorities in Germany include municipalities and towns on the one hand and digtricts (Kreise)
on the other. Didtricts are “associations of municipalities’, i.e. local authorities having legal persondity
comprising the territory of the congtituent municipdities and towns. Towns not forming part of a
district kreisfreie Stadte) are on an equa footing with the districts. The digtricts administrative
authority is the county hall (Landratsamt). At the same time it is the state’s lower tier administrative
authority, which for example performs the governmental task of supervising municipdities and towns
belonging to a didtrict. The digtrict is headed by a Landrat who is the chief executive officer. Heisa
local authority official and is directly eected by the citizens in the mgority of the L&nder, and elected
by the county council (Kreistag), the representative body of the citizens, in the others.

In Germany, the federal congtitution provides that the loca authorities are part of the Lander whichin
their legidation lay down provisions governing the structure and working method of the loca
authorities, thereby respecting the guarantee of local self-government stipulated in the federal and
Land congtitutions. The Lander aso have supervisory control over the local authorities.

- The supreme supervisory authority for al local authorities is the Ministry of the Interior of the
respective Land. It directly exercises its supervisory control over the districts and towns not
belonging to adidtrict if there is no administrative district (Regierungsbezirk) in the respective
Land (i.e. in Brandenburg, Mecklenburg-Western Pomerania, Thuringia and Schleswig-
Holstein).

The Land Ministers of the Interior are adso the ultimate body of appea with regard to
decisions taken by the lower supervisory bodies.

- Where the Lander have established administrative areas (Regierungsbezirke), supervisory
control over the districts and towns not belonging to a didtrict is exercised by these
administrative areas. They are aso the first body of appeal for supervisory measures taken by
the districts vis-a-vis the municipdities and towns in their jurisdiction.

- Supervisory control over municipaities and towns rests with the county halls in whose territory
they are situated.

2. Types of supervision and power s of the supervisory authorities

Where state supervision is concerned, two forms of state action are distinguished: a priori and a
posteriori control.

A priori (or preventive) control operates at a stage where municipa acts have not yet acquired real
legal force.
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The most common method of preventive control is “prior approval”: certain decisions by the municipal
council (e.g. drawing-up of land use plans or transfers of certain local public property to third parties)
require the approval of the supervisory authority.

The supervisory authority merely ascertains whether the municipa act is in accordance with the law
(e.g. drawing-up d land use plans) but it is empowered to take its own interests into consideration in
the approva procedure: this is the rule where the function in question is shared between municipalities
and the state.

A posteriori control operates after enactment of the measure and it is exercised ex officio or at the
request of an interested party (citizen) in the event of litigation, or on the recommendation of an
auditing body. There is no right (Rechtsanspruch) for a citizen to require intervention by the
supervisory authority in respect of municipa action.

The supervisory authorities are empowered to issue reprimands (Article 112, Bay GO), directives
(Article 116, Bay GO), decisions in place of the municipdities (Article 113 Bay GO).

Loca authorities are free to appeal against the decision of the supervisory authority before the
authority of the next highest level (commissioner of the administrative area or Minister of the Interior)
in order to have the legdlity of this decision reviewed.

Article 108 Bay GO dates that: “The supervisory authorities shall promote and protect the
municipalities and give them every assistance in the performance of their functions, and shall enhance
the decisona power and uphold the salf-reliance of municipal bodies’.

The supervisory authorities are enjoined to avail themselves of coercive measures only in exceptiona
circumstances and are duty-bound to endeavour to persuade the loca authorities to remedy their
shortcomings. The supervisory authorities are expresdy forbidden to take over the decisions and the
respongbility of the municipdities. The relevant literature emphasises the impropriety of
“interventionist” supervision of loca affairs (Einmischungsaufsicht).

Supervison should be unerringly guided by the principle of subsidiarity. It must be “favourably disposed
towards the municipalities’ (in compliance with the principle of Gemeindefreundlichkeit). Under the
terms of the Bavarian Loca Government Act, the supervisory authority must refrain from any
interference, whether legal, economic or of other kinds, in municipa action which the municipalities are
themselves able to carry out (Masson/Samper, Article 108 Bay GO, note 9/1).

There is something of a debate among jurists as to whether the supervisory authority is compelled to
intervene if it has found an infringement of the law (or whether it has a margin of discretion enabling it
to condone such infringement). The Local Government Acts of the Lander sipulate that the
supervisory authority “may” intervene.
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B. Prelitigation procedure and judicial control

Persons who are affected by a municipal decision may appeal to the courts. Nevertheless, judicia
review occurs only in the event of litigation.

1. Prelitigation (extra-judicial) procedure

The main remedy against municipal decisions is objection with a request for review (Widerspruch).
Thisis an internal administrative procedure serving to investigate, before any appeal is made to a court,
the legdlity and expediency of an “authorising adminidrative act” (beguinstigender Verwaltungsaki)
such as a trading licence, or a “constraining administrative act” (belastender Verwaltungsakt) such
as an order to assist with construction of the road network (sections 68 and 69 VwGO).

Notice of objection must reach the local aithority within three months following the adoption of the
impugned act, whether in writing or by declaration officialy recorded at the town hall.

If the local authority considers the objection justified, it reverses its administrative decision and awards
the costs of the procedure.

If thisis not the case and the local authority maintains its position, it makes a rgjoinder embodying a
decison on the objection (Widerspruchbescheid) directly in cases involving primary own
competencies or through the higher authority (Landratsamt for the district or Regierungsprasidium
for the administrative area) in cases which involve state delegated functions.

An objection to a measure (and likewise an application to have it set aside) is usually suspensive: the
municipal act cannot take effect for the duration of the litigation. Where good grounds exist, the public
authority is empowered to override the suspension by ordering immediate execution (section 80 (1-3)
VwGO), against which measure the person affected may apply for “provisond judicia protection”
(section 80 (5-7) VwGO) whereupon the court can restore the suspension in full or in part.

A person objecting to an “authorising” act may obtain a “provisional stay of execution” (einstweilige
Anordnung).

2. Judicial review by the administrative courts

Within one month after dismissa of an objection, the objector may lodge a complaint with the
administrative court, in order:

a to have the origina decision set aside (Anfechtungsklage);

b. to obtain a new decision (Verpflichtungsklage).



86

A complaint that the authority has failed to take the requisite action (Untétigkeitsklage) may be laid
without other prior procedural formalities after three months of inaction on the authority’s part.

Procedural costs are invariably awarded against the losing party.
Other remedies in administrative judicial procedure are:

a goped to the administrative courts of appead (Oberverwaltungsgericht or
Verwaltungsgerichtshof);

b. review by the Federal Adminigtrative Court (Bundesverwaltungsgericht).
3. Judicial review by other courts

Complaints can be raised by and against municipalities before other bodies than administrative courts,
in particular:

a civil courts: where there are civil law or public law claims that have been expresdy referred to
the civil courts, such as clams following an expropriation;

b. labour courts: in the event of a dispute between the municipality and its workers (except civil
servants);

C. crimina courts: for review of amunicipa decison entailing a pendty;

d. tax court: in the event of a dispute concerning land or trade tax.

1. AUDITING

Locdl self-government (Sel bstverwaltung) logically embodies the right of municipalities to settle their
budgets on their own responsibility (“budgetary sovereignty” — Haushaltshoheit).

Municipalities are required to draw up a budget each year, to include estimated income and
expenditure and balancing (accounting system). This budget comprises two parts. the administrative
budget which specifies al operationa expenditure items (such as staff expenditure, routine business
and social welfare) and the investment budget which comprises the investments, particularly for
building and purchase of property.

By contrast with the budget, which forecasts income and expenditure for the coming year, the annua
accounts Jahresrechnung) retrospectively record the actual expenditure and income for the past
year.

There are two forms of auditing: local auditing (as a matter of self-regulation) and auditing at a supra-
municipd leve.
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A. Local auditing

In local auditing the auditing body for local accounts is the municipal council or a municipa audit board
(Rechnungspr tifungsausschuss) with three to seven members. It is mandatory in municipalities with
over 5 000 residents, and is the only loca body not chaired by the mayor personally or by a delegate of
the mayor. The chairman is elected from among its members (Article 103, section 2 Bay GO). It
assists the audit board in an advisory capacity only, but on the other hand the board is required to
remain in close consultation with it.

In towns (belonging or not to a digtrict) and in municipalities with over 20 000 residents (over 30 000 in
Lower Saxony), it is mandatory to set up an audit office (Rechnungsprifungsamt) which has an
advisory function vis-a-vis the audit board.

The audit office is part of the municipa administration and its function is to keep a constant check on
income and expenditure under the municipa budget.

Other municipalities may set up an audit office, and should do so where their expenditure remains
suitably scaled to the dimension of their adminigtration. The office functions under the direct
supervison of the municipa council, which ingtructs it to carry out specia audits (in certain Lander,
such ingtructions may aso be issued by the head of the administration). In the performance of its
functions the office is independent and bound solely by law.

The independence of audit offices is secured in several ways:. the director and deputy director of the
office must be civil servants (with the very specia satus typica of civil servants in Germany).

Dismissal againgt their wishes can be ordered only by a two-thirds mgjority of the municipa council’s
datutory votes, and only in the event of failure to discharge their duties properly (Article 104, section 2
Bay GO). Auditors may not be members of the municipa council, as this would be incompatible with
their auditing function. Nor can they approve or execute payments on behaf of the municipaity. They
cannot be relatives of the administrative head or of the municipal treasurer (Article 104 Bay GO).

Auditing ascertains whether:
a the adminigtration abides by the annua budget which the municipal council settles and which is

approved in summary form as a “budgetary statute” by the supervisory authority
(Landratsamt or Regierungsprasident);

b. income and expenditure are substantiated and duly calculated, and the applicable regulations
are observed;
C. the annual accounts (Jahresrechnung) and the assets register (list of acquisitions made under

the investment budget) have been properly established;

d. the administration’s action has been rational and thrifty, in particular whether it could have
been performed more effectively with less staff and finance.
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If the audit raises doubt, the department implicated has to provide the appropriate explanation. The
result of the audit must be stated in writing (Article 103, section 2 Bay GO).

Detailed provisions as to the conduct and form of auditing (e.g. procedure for standing verification of
funds or dlocation of public works contracts) are made in the Loca Government Acts
(Gemeindeordnungen) and in the regulations of each municipa administration.

B. Supra-municipal auditing

The supra-municipad auditing (Uberortliche Prifung) reinforces loca auditing which does not aways
ensure competent, complete and unbiased verification, and follows the local audit and the municipal
council’s decision on the annual accounts.

Where a municipdity belongs to an auditing association (e.g. in Bavaria the Bayerischer kommunaler
Prifungsverband), the association carries out the supramunicipal audit. Elsewhere, thisis the task of
the ingtitution exercising statutory oversight.

The supra-municipa auditing ingitutions hold no direct authority over the municipalities, least of al
power to issue directives. Audits are not acts of oversight; the auditors inform the supervisory
authorities of the results, and the latter are able to intervene in municipa affairs.

Only after the supra-municipa audit has been conducted is the municipa council able to take a vote
discharging the administration from its financia respongbhility.

Apart from their routine verifications, the supramunicipa supervison ingitutions may conduct specia
audits at the request either of the municipdities or of the authorities responsible for statutory
supervison.
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POLAND!

INTRODUCTION

Control over local authorities' action responds to the need to co-ordinate al public bodies whether self-
governing or part of the state administration structure.

The control appears where decentraisation has taken place and control mark limits of supervised body
independence. So, the system allows to keep reationships between centralised and decentralised
structures in balance within the framework of the autonomy which decentralised structures are
guaranteed.

The main purpose of gate control over local governments is law guarding. The heart of control,
especialy supervising loca government’s own tasks, is ensuring that actions undertaken by local
government bodies are in accordance with the law.

Nevertheless, the aim of state control is not only corrective and repressive, but also includes protection
and support given to loca government and in particular the fulfillment by supervisory authorities of an
advisory function.

I LEGAL CONTROL
A. Administrative control
The most important act concerning control isthe Local Government Act of 8 March 1990 (LG Act).

Rules included in this act (mainly in chapter 10) often use the “control over municipa activity”
expression. The meaning of this expression has been defined by the Constitutional Court as any kind of
activity performed by local government and other bodies mentioned in the LG Act. For the court every
task which belongs to local government has a public character, because it is connected with fulfilling
the needs of local authorities (in case of its own tasks) or society as a whole (in case of delegated
tasks).

The LG Act provides for the control of legaity on locd authorities own tasks and, in addition, for the
control of expediency on delegated tasks. Nevertheless, this act does not define precisely enough the
criteriafor supervision in the field of delegated tasks. Therefore, the possibilities of interference by the
supervisory bodies are not precisely limited by law, and this may lead, in practice, to Situations of very
serious interference.

According to section 91, sub-paragraph 5 of the LG Act, rules of the Administrative Proceedings Code
(APC) are applied in case of voivode control over municipa activity concerning delegated tasks.

The Regional Chamber of Accounts control over municipa activity concerning budgetary cases is
considered lex specialis in the Regional Chamber of Accounts Act of 7 October 1992 (RCA Act) In
cases not included in this Act, rules of LG Act and APC are applied respectively.

1 Thisreport isthe synthesis of a study prepared by Professor Bogdan Dol nicki.
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1. Control bodies

According to section 86 of the LG Act supervisory bodies over local authorities action are: Prime
Minister, voivode and the Regional Chamber of Accounts in budgetary cases. However, a detailed
analysis of section 86 of the LG Act revedls that some competence is in the hands of the parliament,
(section 96, sub-paragraph 1), loca council, (section 96, sub-paragraph 2; section 45, sub-paragraph 2)
and the administrative court (sections 93 and 101).

These bodies are not part of a hierarchica structure. Each of them can interfere in municipa activity
but only in cases gtrictly defined by the law.

Parliament

The only supervisory right of parliament is the possbility of municipal council dismissa. Parliament
however cannot apply this measure by itself, but only upon the Prime Minister’s proposal (section 96,
sub-paragraph 1) establishing recurrent congtitution or acts breaking by municipa council.

Local council

The loca council may dismiss the local executive body if the Constitution or acts have been infringed.
A loca government resolution concerning dismissal of the executive can be passed, as an answer to
the voivode' s proposa with the absolute magjority in the presence of at least a half of its members.

In case of dismissa of the executive, the locd council’s presidium is obliged to designate a
replacement.

Further supervisory rights of the local council are stated in the LG Act. Managing some specia kinds
of goods (these are redl estate of direct use, or direct fulfilment of common needs, objects of special,
scientific, cultural, historica or natural vaue) as well as giving away parts of these goods free of
charge, requires local council agreement if the voivode has reported objections.

Prime Minister

Section 88 of the LG Act gives the Prime Minister the right to request necessary information about a
municipdity’s organisation and functioning. He can aso visit municipalities and take part in municipa
bodies sessions. It should be noted that the right to information is announced in very general terms,
virtualy unrestricted. It may concern any kind of municipal activity.

The Prime Minister is authorised to undertake stringent control measures, i.e. suspending upon the
voivode request municipal bodies and appointing a commissioner to manage in their place, in
accordance with section 97 of the LG Act.

Thisis a measure of control on expediency based on the observation that local government bodies are
not fulfilling their duties effectively and there is no chance of rapid improvement.
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Using this measure is not an obligation, but rather a possibility. Either council or management of the
loca government may be suspended for a definite period (a maximum of two years) until new
management is elected by a new term council.

Before applying the measure, the supervisory body instructs local government bodies to urgently
submit a programme to rectify the Situation.

If the attempt to remedy the situation fails, the voivode asks the Prime Minister to appoint a
government commissioner. Before so doing, the Prime Minister asks the local council to express its
opinion. Neither the voivode's request nor the local council’s opinion are binding for the Prime
Minister.

A particular control measure is the obligation for municipdities with a population of over 300 000
inhabitants to consult the Prime Minister on their statutes (section 3, sub-paragraph 2 in connection
with section 89, sub-paragraph 1 of the LG Act).

Voivode

According to section 88 of the LG Act, the voivode enjoys the right to be informed about municipdity
activities, in analogous terms to the Prime Minister.

Minister

The competent minister has the specific supervisory rights on loca government bodies (section 95,
sub-paragraph 3 of the LG Act) in matters concerning the exercise of delegated competencies. These
rights include giving a subgtitute order following the cancelation of a loca government body’'s
resolution by the voivode. The minister has aso aright to information, concerning the voivode' s control
activities (section 95, sub-paragraph 2 of the LG Act).

2. Control of the exercise of local government competencies

Concerning locd authorities own competencies, section 90 of the LG Act provides for an a posteriori
and ex-officio control. The mayor and the president of the local council are required to submit each
resolution to the suspension body within seven days. The aim of this contral is to verify the legdlity of a
resolution of a local government body. Asstated in section 90 of the LG Act: any resolution
undertaken againgt the law is invalid. The supervisory body decides within thirty days from receiving
the resolution, if all or a part of the resolution is invalid. This decision has retroactive effect.

On the base of section 88, the voivodes may request any informetion from the local government which
contributes to ascertain the legality or illegality of the resolution. Besides, the voivode may suspend the
execution of the resolution if it could cause irreversible or difficult to correct legal consequences.

In the case of aminor violation of the law, he is not obliged to state the invalidity of the resolution; he
may limit himsalf to pointing out that the resolution was passed in breach of the law, but that this has
no influence upon its vaidity.
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In a case where the supervisory body does not decide that the resolution was invalid within thirty days
from receiving the resolution, the Administrative Court may decide on the matter at the request of the
former. The latter will enjoy al the supervisory rights, including the possibility to suspend the resolution
in question, supervision is not possible after one year from the enacting of the resolution except when
the seven-day term of submission to the supervisory body has been infringed.

The resolution must be declared invadid within the one-year time limit. After this term, the declaration
that the resolution was passed in breach of the law has only informative value and does not give rise to
judicial consequences concerning the vdidity of the resolution. According to section 160 of the APC,
adminigtration shall compensate those who have been harmed as a result of an unlawful decision.

3. Control of the exercise of delegated tasks

Supervisory measures concerning local government’ s exercise of delegated tasks are implicit in section
95 of the LG Act and may be admitted as a specific and separate type, the reason being that control
criteria other than legality are used, for example appropriateness, reliability and economy.

Suspension of the resolution

The voivode may suspend the application of local authorities (council and management) resolutions on
the grounds that they are illega or not purposeful. The resolution is returned to local government for
reconsideration within a given time determined by the control bodly.

Cancellation and substitution

If the voivode' s opinion is ignored while the local government is reconsidering a resolution in question,
the voivode may cancel it and make a substitute order. In this case the voivode is obliged to inform the
head of the local council and the competent minister. The obligation towards the local council is merely
to provide information, but the minister may decide differently before the enforcement of the voivode's
subgtitute order. This order enters into force thirty days after signature.

Specific measures of a supervisory character are used by the voivode in cases of permanent breach of
lega acts or the Condtitution by the local executive body. In this case, the voivode calls upon the local
executive body to apply dl necessary measures. If the latter ignores the request, the voivode can ask
the local council to dismiss the loca executive body.

In the framework of the control procedure the voivode is entitled to propose a governmental
commissioner.
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B. Judicial control

Judicia control of local authorities action is the competence of the administrative and civil courts.

1. Administrative courts

Adminigtrative courts cannot be considered as a typica body for the supervision of local government.
The lega basis for performing judicia control over administration is stated in the LG Act and the
Generd Adminidtrative Court Act of 11 May 1995 (GAC Act).

(%ctl on 16 sub-paragraphs 1 5 and 1.6, GAC Act)

According to section 101 of the LG Act, everyone whose legd rights in the field of public
administration have been violated may complain to the aministrative court after an unsuccessful
request for compensation. This complaint may either be by an individua or by a group of people. A
request for damages is deemed to be unsuccessful if the local government body responsible for the
resolution in question refuses to compensate or does not make any statement in this matter within a
period of one month from the date of delivering the court order.

This applies dso in cases where the local government body does not perform actions ordered by law
or by the courts. The administrative court may order the supervisory body to undertake appropriate
measures, at the municipaity’s expense. Taking into account the expression used, i.e. “cases of public
adminigtration field”, it appears that questions being examined in the framework of individua
administrative decisions or cases of civil law type are outside the scope of this article.

A second type of complaint about loca government bodies resolutions is that introduced by the
supervisory body. If the invaidity of local government bodies resolutions has not been declared by the
voivode within a period of thirty days, the latter may lodge a complaint about the resolution before the
adminigtrative court. The court may, in urgent cases, suspend the application of the resolution in
guestion.

(sectl on 16 sub—paragraph 17 GAC Act)

The possibility of complaining against acts of supervising local government bodies is a measure for the
protection of bca self-government. According to section 98 of the LG Act, a supervisory body’s
decisions concerning local government, which are considered incompatible with the law, may be
gppeded against within thirty days from their delivery. A complaint may be lodged by the municipaity
or the municipal union concerned.

The complaint does not suspend the execution of the contracted decision. However, the court may
order, at a party’s request or by law, to suspend the execution of the decision in cases of urgency.



(section 98, LG Act)

According to section 89, sub-paragraph 1 of the LG Act, the validity of a loca government body’s
decision may be subject to a compulsory opinion (given before or after the adoption of the decision) by

athird body.

The supervisory body should express its opinion not later than fourteen days after the decision (or its
project). After this term, it is assumed that the submitted decison has been accepted by the

supervisory body.

If the local government body does not agree with the supervisory body’s opinion, he may appeals to
the court within thirty days from its delivery.

(section 18, sub-paragraph 1, GAC Act)

According to the rules of section 22, sub-paragraph 2 of the APC, conflicts of competence between
loca government bodies and local bodies of state administration are decided by the adminigtrative
court.

The court decides on these conflicts by indicating which body is competent in the case. If one party
does not comply with the court’s decision, the latter may impose a fine (section 31, sub-paragraph 1 of
the GAC Act).

2. Civil courts
The civil courts system is established in an Act of 20 June 1985. Civil courts do not control the activity

of local authorities in a direct way. However, they have a certain influence by means of decisionsin
crimind and civil cases.

Decisionsin criminal cases

When deciding on cases of a criminal offence committed by local elected representatives or staff, the
court decides on the behaviour of the accused, also taking into account criteria of administrative law
rules. The court therefore considers the interpretation of these rules by the representative or the clerk.

When investigating cases of “resisting the actions of state administration bodies’, the court decides if
the actions were undertaken in accordance with the law.

Decisionsin civil cases
If, during the trid, a party invokes the invaidity of an administrative act as being important evidence in

the case, the court should decide on the validity of this act. The court may recognise the act, published
by an incompetent body or without keeping procedura regulations, as definitely invalid.
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If a body does not comply with an administrative court’s decision and the non-compliance resultsin
damages, the victim may claim compensation to the responsible body. The party which has not been
given an answer to its claim for compensation within a term of three months or is not satisfied with the
compensation proposes, may lodge a complaint to the civil court within thirty days from the day on
which the decision should be or was submitted (section 31, sub-paragraphs 4 and 5 of the GAC Act).

I. FINANCIAL CONTROL

The study of the locd authorities financial audit is limited to the study of the function of the Regional
Chambers of Accounts and the Chief Board of Contral.

A. Regional chambers of accounts

Section 62, 1 of the LG entrusts the regiona chambers of accounts (the chambers) with the financia
control of locad authorities. They are regulated in the Regiona Chambers of Accounts Act of 7
October 1992 (RCA Act). Ther task is namely to audit the financid Stuation of municipalities,
municipa unions and other municipa subjects of law. They aso supervise the municipa activity in the
budgetary field. Findly they give their opinions on different matters.

Auditing

In the field of local government’s own tasks, the RCA Act provides for an audit aiming to verify the
compliance with legidation and sound book-keeping. In the field of state delegated tasks, auditing is
performed using the criteria of appropriateness, reliability and economy as well as legality.

According to sections 8 and 9 of the RCA Act, the audit bodies establish a report in which they sate
and explain any errors they have found; moreover, they inform the Prime Minister and the body
responsible for dstributing grants to loca authorities.

The regiona chambers of accounts perform, at least once every four years, the audit of local
government’s financial situation in addition to specific audits on selected issues. Audits can aso be
caried out on the basis of, for example, signads from other state bodies, requests from loca
government bodies, errors noted during the year.

Control on the budget and its execution

The regiona chambers of accounts fix the municipality’s budget (not later than at the end of April of
the budgetary year) in the field of obligatory own and delegated tasks, if the budget is not passed by
loca government’s council by 31 March of the budgetary year (section 11, sub-paragraph 1, of the
RCA Act).

Moreover, the chamber supervises the legdlity of loca government’s council budgetary resolutions
which are to be reported to them by the mayor within seven days from the date of vote.

In the case of unimportant law violation in a budgetary resolution, the chamber does not state the
invalidity of the resolution but suggests how to rectify the error.
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In the case of important law violation, the chamber reports to the local council and indicates the way
and the term of its rectification and orders that necessary expenses for obligatory own and delegated
tasks for a budgetary resolution in the appointed time. If the local council does not perform the above-
mentioned changes, the chamber may decide partia or globa invalidity of the resolution. During the
examination of the budgetary resdution, the chamber may also suspend its execution. The loca
government can lodge a complaint against the chamber’ s decision before the administrative court.

Loca government management is obliged by law to submit six-monthly and annual budgetary reports
to the loca councils and regiona chambers of accounts. These summary reports are based on
individual reports delivered to local government executives by commitments, officers or tax offices.

The opinions

According to section 13 of the RCA Act, the chambers give opinions on different matters; the
following could be mentioned:

- draft municipal budget and reports concerning the execution of the municipal budget;

- possibility of credit repayment by the municipality (at the request of the bank, which currently
is not involved in the municipa budget services) ;

- intention of securities emisson by municipalities;

- reports about the financia tasks plans in the field of state administration for which the loca
government has been made responsible.

In practice, municipal bodies ask the chambers for opinions concerning al cases connected with
budget, financia situation and taxes.

B. The Chief Board of Control

The Chief Board of Control (CBC) is established by The Chief Board of Control Act of 1994. Asthe
highest body of state audit, it is under parliamentary control.

The CBC audits state administration bodies, the National Bank of Poland, state corporation bodies and
other state organisational units activities. In addition it audits loca government bodies, municipa
corporation bodies and other municipa organisationd units activities, examining the execution of the
national budget and other legal acts in the field of financia, economica, organisationa and
adminigtrative work of these units in the most detailed way.

The CBC audit of local government takes place in the fidd of its own tasks in relation to legdlity,
economy and reliability and in the field of delegated tasks, on the bass, additionaly of appropriate
criteria. Audit is undertaken on the parliament’s or its own order, on the President of the Republic or
the Prime Minister’s request, or at the CBC's own initiative. Audits are carried out in the framework
of periodical work schedules, (submitted to parliament) but may aso be decided selectively.
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The CBC Act regulates the auditing procedure in a very detailed way. CBC auditors have the right to:
- free access to objects and rooms subject to audit;

- access to dl the documents connected with the audit;

- ingpections of buildings, material components to carry out particular activities,

- caling and examining witnesses,

- request staff of audited units to give verbal and written explanations;

- use expert and specidist help;

— hold consultations with the staff of audited units.

CBC auditor submits the results of the audit in an officia audit record. The audited unit’s manager has
aright to notify signing the motivated reservations concerning the conclusions included in the officia
record before signing it. In case of dsregard for all or part of the reservations, the auditor includes his
written opinion.

The audited unit's manager may, within seven days from receiving the opinion submit written
reservations to the competent CBC unit director, who passes it to the revocatory commission for
examination. This commission consists of a competent CBC unit director and two employees
supervising the auditing procedure. The revocatory commission adopts a resolution, which needs to be
confirmed by CBC President to be valid.

The CBC delivers the post-audit pronouncement to the audited unit’s manager and, if necessary, to the
manager of the higher unit and to the competent state bodies. The post-audit pronouncement includes
the estimation of audited activity, resulting from the settlement of the official record of audit and in
case of a statement of errors — opinions and conclusions, concerning their rectification. It may also
include merit, pointing out that expressing the opinion by the person responsible for stated errors is
groundless.

The recipient of a post-audit pronouncement is obliged to inform the CBC within fourteen days about
the way of using the opinions, carrying out of deductions and actions undertaken or the reasons why
the actions were not undertaken.

Both official records of control and post-audit pronouncements provide a basis for the CBC to prepare
information about audit results, which are submitted to the Parliament, the President of the Republic
and the Prime Minigter. In addition, the CBC agency submits information about important audits
concerning local government activity to competent voivodes, local councils and loca government
councils.
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Audit, verification and inspection bodies acting in the state and local government field co-operating
with the CBC are obliged to:

- submit the results of the audits carried out to the CBC on its request;
- carry out particular audits in co-operation, and under the CBC' s leadership;
— carry out immediate audits at the CBC' s request.

Evading or hindering CBC' s audits is penalised by arrest, imprisonment or afine.
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SWEDEN?

l. LEGAL CONTROL
A. Administrative control

Local authorities activities can be divided into mandatory activities defined by law and unregulated
voluntary activities. The monitoring of the locad government actions is far more reaching in the
mandatory sphere than in the voluntary sphere. Thisis very much reflected in the legidation often used
as the basic instrument to steer municipal management of duties. Within the voluntary sphere the
principle of local self-government isin away a protection against too far-reaching state control.

Municipal activities are supervised by a number of state authorities. Their powers differ: some of them
can insist upon or force corrections and even use fines, Me mainly use the posshility to inform
central government of discords and others can bring issues to court.

The power and the ways of supervising municipa activities is governed by specia acts or ordinances.
In this connection it can be mentioned that central government under certain circumstances has the
authority to declare certain municipa decisons null and void. This is the case with decisons on ad to
enterprises that the Commission or the European Court of Justice has considered to have a negative
effect on trade between the member states of the European Union and is therefore breaking Article 92
of the treaty establishing the European Economic Community. It is worth noting that even municipal

decisons that have gained legal force can be declared null and void.

1. The parliamentary ombudsmen

The ombudsmen are servants of the Riksdag (the nationa parliament). Municipal authorities are under
the supervision of the parliamentary ombudsmen. The members of the municipa assemblies are
however excluded from this supervison.

The ombudsmen are competent to verify whether aloca authority’s action infringes civil rights. They
control whether the local authorities (their representatives and employees) act in conformity with acts,
ordinances and other statutes and that they aso fulfil al their obligations and in some respects aso
fulfil them suitably. The control, especially of the voluntary sector, has to be made under the
consideration of the ways in which local self-government is practised.

The control procedure can be initiated ex officio or upon request. In addition, it can be a priori and a
posteriori. The practice is that commonly control is carried out through complaints lodged by the
public. These complaints deal mostly with the unsatisfactory state of things or the fact that an
individua feds that he has been mistreated in some way. The ombudsmen aso carry out ex-officio
ingpections and other investigations they consider necessary. Each year the ombudsmen collect their
most important o interesting decisions in an officia report formally handed over to the Riksdag.

1 Thisreport isthe synthesis of astudy prepared by Mrs Zelmin Aberg, Director, Ministry of the Interior.
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The ombudsmen state whether alocal authority, representative or employee has acted contrary to any
statute or in any other way wrongly or unsuitably. They can aso make recommendations with the
purpose of promoting a correct and uniform application of the law. In some cases the ombudsman can
act as a specid attorney and take legal proceedings before the court.

The statements or recommendations made by the ombudsmen are \ery often referred to as part of
case-law and, as such, they have a great influence on the authorities management of their duties.

Because of their declaratory nature, there are no remedies available towards these statements or
recommendations.

2. The Chancellor of Justice

The Chancdllor of Justice plays in relation to municipdities and county councils a controlling role
smilar to and to a certain extent overlapping that of the ombudsmen.

The Chancdllor has, among many other tasks, special supervisory tasks in the field of freedom of press
and freedom of speech as laid down by the Congtitution. He also has authority according to the Act of
Automatic Data Processing. These fields are of specia interest for the municipal sector.

The control procedure and powers of the Chancellor of Justice are the same as those of the
parliamentary ombudsmen. Each year the Chancellor collects the most important or interesting
decisons in an officiad report formaly handed over to the government. As in the case of the
ombudsmen, because of their nature, there are no remedies avalable against statements or
recommendations made by the Chancellor which are commonly considered part of case-law.

3. State county administrative boards

According to the law, the county administrative boards with their special sections exercise supervision
to ensure that municipalities fulfil their obligations as lad down in specid acts regulating the
compulsory sector. In addition, the boards have a co-ordinating role for many of the activities carried
out within the geographic area of the county, e.g. regiona planning.

The control procedure can be initiated ex officio or upon request and it can include both a priori and
a posteriori control. The most common way of control is however ex-officio inspections. There is
continuous dialogue between the boards and municipa authorities with a view to improve current
management.

In some fields, i.e. environmental and health protection, the boards have the power to impose finesin
order to terminate infringement and redress the situation. In more genera terms, the boards can inform
the central government of any unsatisfactory state of things.

Various specia acts foresee the possibility of appealing against a board decision. In some cases it is
possible to apped to administrative courts and in other directly to the central government.
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4. The National Education Agency

The Nationa Education Agency is responsible for the supervison of municipaities fulfilment of
nationa goals of educationa policy as decided by nationa parliament and statued by laws, ordinances,
curricula and syllabus. It directs school activities towards these goas and evauates the extent,
conditions and result of the school activities.

The control procedure includes inspections or other forms of examination and actions taken after
forma complaints. The supervision includes both a priori and a posteriori control. The agency makes
recommendations and keeps continuous dialogue with municipalities. It is expected that the
municipalities in this sector are very active in sdf-controlling their activities and thisis organised in co-
operation with the agency.

The agency makes recommendations but has no power to force the municipalities to actions.
Nevertheless, it has the possibility to inform the central government about unsatisfactory conditions.

In this connection, it is stipulated in chapter 15, section 15 of the School Act (1985:1100) that the
central government has specia power against municipalities that do not fulfil their obligations. The
central government has the authority to enjoin specia prescriptions on the municipdity in question or to
adopt necessary corrective measures at the municipality’s expense. Practically this is done by reducing
state grants intended for the municipdity.

As the agency has no decison-making power over the municipdities there are no rules about
remedies. Neither, there are remedies against the mentioned state grants action taken by centra
government.

5. National Board of Health and Wdfare

The Nationa Board of Health and Welfare is the highest central government body responsible for
socia welfare, health service, medical treatment and dental service. A special activity is to survey the
development in the mentioned fields and to evaluate it on the basis of the aspects of good qudlity,
security and individud’s rights. In addition, the board has specia supervisory power over the staff
working in the hedth-care and medical treatment sector.

The board publishes guiddines and recommendations in the various fields within its authority. These
hints and directions have a great influence on how authorities act. Sometimes they even serve as
guidance for the courts when they dedl with issuesin thisfield.

The control procedure can be initiated ex officio or upon request and it can include both a priori and
a posteriori actions. The board has no power against the municipalities with the exception of the staff
working within the hedth care and medica treatment sector, in the field of which the board has to
report unsatisfactory stuations to a speciad supervisory board (the Nationa Medical Disciplinary
Board). In addition, the board aways has the possibility to report unsatisfactory conditions to the
central government.

As the board has no decison-making power over the municipdalities, there are no rules on remedies.
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6. The National Data | nspection Board

The National Data Inspection Board is responsible for issues concerning automatic data processing. It
gives permissions and issues lcenses for using automatic processing for registers or databanks. It
decides specid and genera statutes and makes recommendations on how to use automatic data
processing. The Inspection Board is also responsible for the supervison over the use of data
technology. A special duty is to control that the use of automatic processing of personal data does not
lead to undue encroachment upon individuals persond integrity.

The control procedure can be initiated ex officio or upon request and it can include both a priori and
a posteriori actions. The control is normally carried out after complaints lodged by the public about
some unsatisfactory state of things and through ex-officio inspections and other investigations which
the Inspection Board finds necessary.

The Inspection Board is entitled to have access to municipal data processing services, as well as to
documents deding with the processing, and it can make arrangements for a run of the equipment. If
the protection of data cannot be assured, the Inspection Board can forbid further processing or
withdraw a given permission. It has the right to impose fines.

The Data Processing Act aso contains of provisions about punishment and damages. These matters
are handled by attorneys and civil courts. Decisons made by the Inspection Board concerning
municipalities can be applied against to administrative courts.

B. Judicial control
1. The courts and their jurisdiction

Most decisions made by municipaities and county councils can be the subject of judicid control. In
some cases the apped is dedt with by an administrative court, in others by a civil court and yet in
some cases by a specia court of law. The decisions that can be the subject of judicia control are
specified in the Loca Government Act and in a huge range of specid acts.

The various types of courts have dissmilar power to treat a municipal decision. If only the legdity is
examined the court is only competent to repeal that decision not to substitute it. On the contrary if the
suitability is also examined, the court is entitled to substitute the decision with another decision. In some
cases, for example actions for the recovery of damages the court can reduce the amount to be paid.
Sometimes the courts can use fines during the procedure to sanction disobedience from a party. Under
specia circumstances the courts al'so have the right to defer the execution of amunicipa decision.

The municipalities and the county councils have the right to appeal againg a court decision. Appeals
against decisions of the administrative courts are possible before the county adminidtrative court,
administrative court of appeal and the Supreme Administrative Court. Appeals against decisions of
civil court are possible before the district court, Court of Appeal and the Supreme Court.
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Administrative courts

A weéll-established adminidrative principle is that administrative courts may not manage cases unless
their jurisdiction is expressly stated by law. Thisis done in many acts regulating the mandatory sector.
The same principle goes for specia courts of law that normally have been set up to manage cases
within a specific subject field like for example the Labour Court and the Market Court. Their
jurisdiction is therefore aso regulated by specia law.

Administrative courts examine either only the legaity (assessment of legdlity) or both the legality and
the suitability of a decison (adminigtrative procedure). The procedure for the judicia control is
established in the Adminigtrative Litigation Act (1971:291)

Civil courts

The jurisdiction of civil courts is wide in the sense that they can manage a large number of different
cases including crimina matters. The frame for crimina cases is defined indirectly through the
regulation of crime. Civil cases are hard to point out completely in this context. A huge range of
subjects of contention where the municipality is involved can be put forward to the court. The
procedure for the judicia control is established in the Code of Judicia Procedure.

Special courts of law

The special courts of law manage specia lega problems laid down in law in conformity with specific
procedures.

In Sweden there is no constitutional court. Courts have the right to not apply acts that they find are
contrary to the Constitution.

2. The main procedures

The assessment of legality

Chapter 10 of the Local Government Act is entitled “Assessment of legality”. Section 1 stipulates that
any member of amunicipality or county council is entitled to have the legality of decisions taken by the
municipality or the county council tested by appealing against them to the county administrative court.

If the court finds a decision unlawful it is repealed, but the court does not have the right to replace it
with any new decision. The reason for thisis that promulgating a new decision would violate the right
of locd sdf-government.

The assessment of legdity is akind of civil suit (actio popularis). The purpose of this procedureisto
dlow the members of a municipality or county council to control the legdlity of the public
adminigtration’s action.

According to section 3, the provisions of chapter 10 do not apply if special provisons concerning
appedls are made by statute or statutory instruments; in fact, there are many such provisionsin specid
law.
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Decisions that may be contested by appeal are decisions taken by the assembly, a committee or joint
body which are not of a purely preparatory or executive nature, and decisions taken by the auditors
(concerning their administration).

A contested decision shdl only be quashed on the following grounds. it has not been made in due
order; it refers to something which is no concern of the municipality or county council; the body which
made the decision exceeded its powers; the decision is contrary to law or a statutory provision. If an
error did not influence the outcome of the matter, the decision need not be quashed. The same applies
if, as aresult of subsequent events, the decision is no longer important.

In the examination of the appeal, no circumstances may be taken into account other than those
referred to by the complainant before the expiry of the time limit for appedls. If a decision which has
already been enforced has been quashed by a court, the body which has made the decision shall
ensure that its effects are rectified insofar as thisis possible.

If the administrative court decides against the complainant, only the complainant may appea against
the judgement. If the administrative court quashes a decision or forbids its enforcement, the judgement
may be appealed againgt by the municipality or county council and by their members (section 14).

The administrative procedure

Administrative appeals mainly concern decisions based on legidation regulating the mandatory sector.
These decisions involve the exercise of public authority and deal with the benefits and rights of
individuds.

Within the administrative procedure the court has a greater freedom to intervene than in the case of an
assessment of legdity. It may examine and judge both the legdity and the suitability of a decison.
Another effect is that the court is free to substitute another decision to the one appealed against. From
amunicipa point of view thiskind of appeal implies grester state control than local appeals.

There is no genera right to appeal against such municipa decisons. In fact, only parties directly
affected or concerned are alowed to apped against the municipa decision and only the party who
loses the case in the court is entitled to appeal against the court decision.

The civil case procedure

A municipality can act in three different roles. authority, lega person and employer. Civil case
proceedings most often refer to the last two possibilities.

Thus, courts manage disputes about payment of municipal fees for services, demands for damages or
contract disputes. In al these cases it is almost aways a question of solving a legal dispute. The court
isin some cases free to use fines and sometimes even to declare null and void an act or step taken by
a party. Sometimes the parties come to a legal agreement that the court can confirm by a court
decision.
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In all these cases the municipality and the county council take the same stand in the process as any
private party. This includes the right to appeal against a court decision.

Criminal procedures

According to the law a legad person cannot be punished as such. Thus, a municipality or a county
council cannot be sentenced to imprisonment. Nevertheless the local elected representatives and the
employees can be sentenced and punished personaly for crimes they have committed in connection
with their municipal mission or gppointment. This is the case with economic crime like breach of trugt,
embezzlement, bribe or crime connected with the exercise of public authority (breach of duty/officia
misconduct). In al these casesit is possible to bring about a crimina procedure and it does not differ
from crimind proceduresin generd.

. THE AUDIT
A. General framework
1. Regulation on local authorities' financial discipline

Chapter 8 of the Loca Government Act from 1991 dedls with economic management. It includes
provisions on goals of economic administration, administration of funds, the budget and the budgeting
process, spending decisions during the fiscal year, mortgage prohibition, book-keeping and accounting.

According to its chapter 6, section 4, the financia management of the loca authorities is the
responsibility of the executive committee.

As a generd god, municipalities and county councils shall exercise a good economic management of
their activities (section 1). This means for example that they shall manage their funds in a sound way
so that requirements of a good return and adequate security can be catered for (section 2).

The council is required to issue regulaions on the management of loca funds. These include
investment and borrowing rules. It should be borne in mind that the funds basicaly originate from the
members of the municipality or the county council who presuppose that the funds are used for the
financing of common benefits.

The main requirements for economic management are set in a very genera manner in the Local
Government Act. Therefore, these very generad requirements are supplemented by the assembly
(sections 3 and 23). It is common to pass bye-laws on for example financid transactions, investments,
borrowing and risk margins. The municipalities and the county councils are also relatively free in
keeping their accounts and presenting their annual report and contrary to the private sector there is no
legal regulation on accounting. The Local Government Act sets only the framework for accounting.

According to section 4, the municipalities and the county councils are requested to draw up every year
a budget for the rext caendar year. This budget is a very important instrument for governing and
following up the economic devel opment.



108

The budget does not have to be in balance. It is not suitable however to keep the budget out of balance
year after year. That is not in conformity with good economic management.

The budget shall contain a plan for activities and economic management during the fiscal year
(section 5). The plan shdl indicate the rate of taxation and funding alocations. It shal also show how
expenditure is to be financed and what the economic status is expected to be at the end of the fiscal
year. The budget shall aso contain an economic plan for a three-year period and the fiscal year shall
always constitute the first year of this period.

The budget must be adopted by the assembly before the end of November (section 8). If, for specia
reasons, this is not possible the assembly shall nonetheless fix the rate of taxation within this period.
The budget shall then be adopted before the end of December (section 9). The assembly may then fix
arate of taxation different from that decided previoudly, if there are reasons for so doing.

If the assembly decides on an item of expenditure in the course of the fisca year, the decision shal
aso include an indication as to how the expenditure is to be financed (section 12). This provison
forces the assembly to always consider how to finance a decided expenditure and thus fulfils principles
of good economic management in their activities.

As a matter of principle, municipdities and county councils may not mortgage their property as
security for a claim (section 13). Thisis related among other things to the principle that Swedish loca
government may not go bankrupt — in any case not as long as it has the right to levy taxes. When
acquiring property, however, they may take over liability for loans contracted previously on the security

of the property.
2. Book-keeping and accounting

The executive committee and other committees shall keep continuous accounts of the funds which
they administer (section 14). Book-keeping and accounting is not regulated in its details as far as the
municipdities and the county councils are concerned and the Local Government Act only sets a
framework. Nevertheless, municipa enterprises have to follow the same legidation on book-keeping
and accounting as any private enterprise.

The executive committee decides the latest date by which other committees are to report to the
executive committee on their financia administration for the pevious fiscal year (section 15). After
receiving the accounts of other committees, the executive committee shall conclude the accounts with
an annual statement of account which is summarised in an annual report (section 16).

The annua report shall be presented to the assembly and the auditors as soon as possible and not later
than 1 June of the year following the year to which the report refers (section 19). The annual report
shall be approved by the assembly. This should not be done until the assembly has decided whether
discharge from liability is to be allowed or refused (section 20).
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The annua report shal make clear the outcome of the activities, their funding and the economic
position a the end of the year (section 17). It shal provide the assembly with the necessary
information on whether or not the committees have followed the general outlines and the palitical goas
laid down by the assembly. Information shall also be supplied concerning securities pledged and other
contingent liabilities.

The annua report shall aso include municipa activities conducted in the form of a limited company, a
foundation, an incorporated association, a non-profit association or a trading partnership and this
congtitutes a form of consolidated accounting. The reason for this is that the municipalities and the
county councils and their municipal enterprises are practically seen as one and the same economic
base for decison-making for which the assembly is utterly responsible both economicdly and
politicaly. The local representatives must therefore be given the opportunity to make a global
judgement over the total economic engagement.

The annua report shall be drawn up in accordance with generally accepted accounting principles
(section 18) which are interpreted by an accounting committee created by the Swedish Association of
Loca Authorities and the Federation of Swedish County Councils. This committee decides on what is
to be regarded as generally accepted accounting principles and its recommendations have so far been
very good.

The development in the private sector has also influenced the accounting principles within the
municipal sector. In fact an objective has been to emulate as closely as possible the legidation on
accounting practises that apply to private business.

Looking a accounting principles for expenditures and revenues, evauation of assets and liabilities,
models for summarising financial status in the annua accounts by using income statements, balance
sheets and statements of changes in financia position, local authorities apply the same set of rules and
overal accounting principles as the private business sector. But in addition, they have a tax base at
their disposal and thereby have a guaranteed flow of revenue.

Current developments include plans for a specia law on book-keeping and accounting in the municipal
sector in order to make the ways and routines more in conformity and consistent.

3. L egal base of the auditing

The auditing of loca authorities is governed by the provisons set out in chapter 9 of the Loca
Government Act. These provisions are, just like the ones dealing with economic management, very
genera. The provisons are more or less a codification of the auditing practices that have evolved
among the local authorities in recent years.

Section 18 ipulates that more detailed regulations may be issued by the assembly. The loca
authorities are free to adapt these bye-laws to loca conditions as far as they are in conformity with the
generaly accepted auditing standards. The latter are not defined by law and give expression to long-
time accepted auditing principles and practices among professiona auditors within the private sector.
In many ways these standards refer to the auditing standards defined by the Swedish Institute of
Authorised Public Accountants and they evolve over time as they are the fruit of an interplay between
auditing theories, practica application, legidation and adjustments to the individua municipalities.



110

The Swedish Association of Local Authorities and the Federation of County Councils have drafted a
recommendation for local audit regulations based on generaly accepted auditing standards and also
expounded their interpretation of what are the generally accepted auditing standards. Almost dl
municipalities and county councils have followed these recommendations.

As far as municipal enterprises are concerned, their legally prescribed auditing is not stipulated in the
Local Government Act. They are audited in accordance with the same rules as private companies.
The local eected auditors, however, have to control that the annud reports in the municipdities and
county councils include information concerning municipa activities conducted by municipal enterprises
(chapter 8, section 17). Thus, the auditors have the authority to make some general statements about
the enterprises in the audit report.

Loca elected auditors are not automaticaly auditors for municipa enterprises. In this regard,
according to chapter 3, section 17, the assembly has to appoint at least one auditor for each
municipdity — or county council — completely owned limited company or foundation, to act beside the
auditors elected by the shareholders annual general meeting. The assembly is free to appoint one of
the local elected auditors to be that auditor. This alows the co-ordinated auditing for the municipdity or
the county council and its enterprises with the purpose of making steering and insght into the
enterprises possible. This insight is necessary as the local government is outmost responsible both
politically and economically for the activities carried out by the enterprises.

B. Accounts control
1. Auditing bodies

According to chapter 3, section 8 and chapter 9, sections 1 and 2, locd authorities are audited by loca
government auditors who are elected on a political basis by the assembly, i.e.: they are recruited
among the members of the municipdities, nominated by the politica parties and elected by the
assembly. When the general locd eections have been held throughout the country, the newly elected
assembly shall elect at least three auditors and the same number of replacements to inspect activities
for afour-year (term of office).

All persons with the right to stand as a candidate in the locd dections are digible for this position,
while top officials of the municipaity or county council are not digible (chapter 4, section 6). In
practice, this is the case even for someone in charge of an administration belonging to the sphere of
activities of a committee.

In addition, persons who are accountable to the municipality or the county council may not:

- be auditors or replacements for the inspection of activities for which they are accountable;

- take part in the election of an auditor or auditors substitute who is to inspect such activities,
or;

— take part in the transaction of business concerning discharge from liability for the activities
(chapter 9, section 4).
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This aso applies to the spouse, cohabitant, parent, child or sibling of the accountable person or any
other person closely connected with him.

The audit mission is a very specia form of commission of trust. The auditors are together considered
to be the assembly’s right-hand authority for controlling the loca authorities activities. The auditors
have aways been regarded as a basic and important democratic element and part of loca self-
government. It is an internal instrument of loca democratic control which sometimes has even
replaced planned and discussed state control.

This system has a long-standing tradition in Sweden. This can be seen againgt the background of the
principle of loca sdf-government. Neither the state nor any state authority take any part in monitoring
or supervisng how the local eected auditors fulfil their misson.

The politically elected auditors comprise a separate body (separate authority) independent of other
loca government committees. To make the system work it is necessary that they can work
independently and without any prejudices. It is dso necessary for them to have enough economical
resources of their own. The auditors are themselves responsible for the administration connected with
their auditing assgnment, unless otherwise determined by the assembly (section 12). The decisions
made by the auditors concerning their administration shall be minuted (section 13).

The politically elected auditors are free to cdl for assistance from professiona auditors. In fact it is
very common that the local elected auditors call on auxiliary services from professiona accounting or
auditing firms.

As previoudy stated the assembly shall elect a least three auditors to inspect activities. It is not
mandatory that the same three auditors inspect al activities. It is in fact possible for the auditorsto
take collective responghbility for the auditing of al committees or to limit some auditors mission to only
some of the authorities. The auditing can, in a way, be “divided” among the auditors. The legal
requirement is that for each and every activity that is going to be inspected there must be three
auditors available to do so. This means in practice that the assembly may elect more than three
auditors so that the auditors can divide the mission in the most suitable way as regards for example any
possibility of disqudification.

Every auditor performs his task independently from his auditing colleagues (section 6) and has the right
to Sate his or her own opinion in the annua report.

According to the Congtitution the nationa parliament auditors have the right to audit the use of
earmarked state grants. Nevertheless, nowadays, the magjority of the state grants being of a generd
character, this right to inspect the use of the state grants is very limited. This inspection, however,
never excludes that activity from the agenda of responsibility of the local eected auditors.

2. Scope of the audit

The auditing work is usudly divided into financia audits (including auditing of accounting records) and
management audits (operational analyses). The duties do not only involve the examination of figures
but aso the effectiveness. There is an increasing trend towards “value-for money auditing”. A very
important part of the auditors mission is therefore to control the efficiency and that the activities are
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carried out well adapted to their purpose. It is aso important for the auditors to control the conformity
between the activities and the powers of the municipalities and the county councils and the general
goals set up by the assembly.

The duties of the auditors are specified in chapter 9, sections 7 to 9. The auditors inspect, to the extent
demanded by generaly accepted standards, all activities conducted within the committees spheres of
activity. They do not have the authority to audit the assembly or to carry out the legdly stipulated
auditing that is presupposed to take place in the municipal enterprises. Nevertheless they are free to
comment on their Situation in general terms.

The auditors investigate whether the activities have been conducted in an appropriate and
economically satisfactory way, whether or not the accounts are true and fair and the control
undertaken within the committee and the assembly drafting committeesis sufficient.

Even though it is not stipulated in the Local Government Act that the auditors also have to control the
legality of the activities — both mandatory activities and activities within the free sector, it is clear that
thisis something that lies within the mission.

The auditors inspection does not include matters relating to the exercise of authority in relation to an
individual person, except when the transaction of such matters has involved the municipality or county
council in economic loss or when the inspection is undertaken from a generad viewpoint. This
inspection aims at controlling the routines of the management of matters, cases and such. The reason
for thisis that individuals aways have the right to turn to the court if they consider a decision related to
the exercise of authority to be wrong.

3. Frequency of control and audit procedure

Each and every calendar year is to be controlled one by one. The auditing is current and systematic
during the whole year to get atota picture of the activities, accounting, efficiency, internal security and
vulnerability in order to collect source materia for the audit report. The separate inspections that take
place during the year are most necessary for taking actions for changes at once. The final examination
cannot be done before the annual report has been submitted to the assembly after the year to be
examined. The result of al their inspections is presented to the assembly once a year in their audit
report.

This annua report should contain a statement as to whether or not the auditors recommend the
gpprova of the accounts. As previoudy indicated, there can be different opinions presented in the
annual report. If a reservation is submitted, its reasoning shal be included in the audit report (section
15).

It is then up to the assembly to consider what al the auditors have said in the annua report and to
decide whether or not to follow their suggestions.

The committees have the right to give their opinion on aremark.
The assembly shall obtain explanations of the qualifications presented in the audit report. Then, it shal

decide whether discharge from liability is to be alowed or refused at a meeting held before the end of
the year following the year to which the audit refers (section 16).
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The audit mission is formally fulfilled the day when the assembly considers the issue of discharging of
ligbility.

As the auditors act on behdf of the assembly, a continuous dialogue and exchange of information is
necessary between them. Therefore it is recommended for the auditors to have regular meetings with,
for example, the presidency of the assembly in order to inform themselves about their activities and
way of working.

Eveniif it is stipulated in the Local Government Act that the auditors have to submit an annual report to
the assembly, they can in fact raise matters in the assembly whenever the issue is a matter that
concerns the administration connected with their auditing mandate but not when their inspection has
revedled any discords. These must be presented in the annual report. For a long time what is called
positive auditing has been practised in Swedish municipalities and county councils. This has never been
dipulated by law. The auditors have been given the possbility to continuoudy give advice and
instructions and also to make remarks and objections that lead to correction, even during current
auditing. However, they may not ever take active part in the management of the activities.

The auditors do not have the necessary resources to examine al activities in much detail. The annua
planning is a very important instrument for their activities as the municipa activities are wide. When
planning their work they have to decide on the extent, aim, direction and priority of the examination of
the various activities. The importance for the inhabitants and risk factors are also important measures.
To be able to judge these factors it is necessary for the auditors to have both a good knowledge of
municipa activities and access to information. This is one of the reasons why it is a duty of the
committees, the employees and the assembly of drafting committees to supply the auditors with the
information needed for the work of auditing (sections 10 and 11). They shal aso give the auditors an
opportunity at any time to compile an inventory of the assets for which the committees are responsible
and to inspect the accounts and other documents relating to the committees’ activities. It is always the
auditors themselves who decide what kind of information is of specid interest.

4, Sanctions applicableto local authorities and remedies available to them

The auditors do not have any right to punish a municipdity for irregularities or to refer it to court. They
are interna controllers and the assembly’s instrument for controlling the committees and other loca
government authorities and how they make use of the funds and how they carry out their activities. It
is the assembly that acts like a court towards the local government authorities. One can say that the
result of the auditing normaly is a political reproof. The assembly is not forced to turn to court or other
authorities for correction.

If discharge from liability is refused, the assembly may decide to sue for damages. It is somewhat
unclear to what extent the elected representatives are obliged to pay damages to the local authority for
errors. Non-criminal proceedings shal be filed within a year after the decision to refuse discharge
from ligbility. Failing this, the right to file such proceedings shal lapse.

The assembly may revoke the mandate of an elected representative or an entire committee elected by
the assembly if refused discharge from ligbility or if convicted of a crime punishable by imprisonment
for two years or more (chapter 4, section 10).
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There is no specific provision on the legd responshility for errors made during the audit for local
elected auditors. They do not at al have the same legd responsibility as professona auditors in private
companies.

It is not possible for local authorities to apped againgt any findings established by the auditors or
against the annual report. A decision by the assembly not to discharge from liability can be appeded
againgt. The court may only judge whether or not the decision has been made legally due to the
provisons laid down in the Loca Government Act. The court may not try whether or not it was right
not to discharge from liability. The conclusion is that the issue of liability is a pure political one that only
the assembly itself can judge.

Findly, there are some lega possibilities for the municipalities and the county councils as employers to
dismiss members of staff responsible for misconduct or who are otherwise unsatisfactory.
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SWITZERLAND!

l. LEGAL CONTROL
A. General principles concerning the legal control of local authorities action

As a generd rule in Switzerland, local authorities, whether communes or intercommuna associations
(also known as “associations of communes’ in some other cantons) are subject to supervision by the
state, i.e. by the canton.

They enjoy a certain amount of autonomy, which is guaranteed at the congtitutional level in the canton
of Neuchétel, but which is limited not only by the cantond or federd legd order but adso by the above-
mentioned power of supervision. Where it employs one of the means of supervision, the state is
required to observe certain principles of public law, in particular the principle of proportiondity: it
endeavours to employ the means which least affects communal autonomy.

Supervision by the state is exercised ex officio by means of information, authorisation, approva and
intervention. The information method consists essentidly in inspecting the communa activity, but also
in providing the communes with legal assistance.

The state’ s supervision is also exercised upon application or upon complaint.
B. Control by administrative authorities

In the canton of Neuchéd, the administrative control of local authorities is regulated by the
Congtitution of the canton of 21 November 1858 (CN), by the Communes Act (CA) of 21 December
1964 and concerning the procedure by the Administrative Procedure and Jurisdiction Act (APJA) of
27 June 1979.

Three bodies are responsible for the administrative control of local authorities a the canton leve: the
Council of State, the Department of Finance and Socia Affairs and the Communes Department.

1. Council of State (canton government)

The Council of State is the principle body responsible for control. The communes come under its direct
supervision (Article 53, CN and Article 6, CA). It may take action against the communal authorities at
various stages and in various forms.

Firg of dl, the Council of State has at its disposal wide means of information (Article 67, sub-
paragraph 1, CN and Article 7, CA). It may be represented in dl sittings of the communal authorities,
in a consultative capacity, and demand al the necessary documents.

1 This report is the synthesis of a study on the situation in the canton of Neuchéatel, prepared by
Mr André Riedi, Head of the Service of Communes, cantonal administration of the canton of Neuchétel.
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The Council of State also exercises control by approving local regulations and certain decrees
(Article 67 sub-paragraphs CN and Article 8, CA), possibly cancelling decisons (Article 9 CA),
convoking the authorities (Article 10, CA), acting on behaf of the communa authorities (Article 11,
CA) and, lastly, dissolving the Genera Council (the communa parliament) in certain circumstances
(Article 12, CA).

Approval of regulations and of certain decrees

Communa regulations and aso certain decrees (financial participation and guarantees, real-estate
transactions, etc) are enforceable only after they have been approved by the Council of State.

Decrees and regulations are subject to approva either upon being adopted by the Generd Council or
upon expiry of the referendum period to which they are generally subject (except where an urgency
clause has been adopted by a qualified mgjority). The control is exercised ex officio and a priori.

i. Under Article 8, section 2 of the CA, approva is refused in the case of regulations which are
illegal or manifestly contrary to the general interest. There is thus a control of legdlity and a control of
opportunity. It should be observed, however, that both these types of control are exercised with
circumspection. Approval is a prima facie examination. In the event of doubt, a provision or regulation
of dubious legdity is approved. Even more restraint is exercised in ascertaining whether or not a
regulation or provision is contrary to the general interest.

The genera interest mentioned in that provision is in principle the genera interest of the commune
itself, but that it may aso be the general interest of aregion or indeed of the canton. The Federal Court
accepts, even in the absence of an express provision, that the cantona authority should review the
commune' s appreciation where regional or intercommunal interests are at stake.

The control of expediency depends on the commune's sphere of activity.

Where the activity in question falls within the commune' s autonomous sphere, i.e. the sphere in which
is has a “relatively wide margin of discretion when adopting decisons’, the control of opportunity is
exercised within very narrow limits. The canton must then confine itself to ascertaining that the
commund regulation is compatible with higher-ranking law.

In spheres which are covered by cantonal legidation, on the other hand, examination of the communal
regulation depends on the aim pursued. If the purpose of the cantonal law is to establish a uniform
minimum standard throughout the territory, it is sufficient to ensure that this law is actualy applied. If,
on the other hand, the cantonal law is aimed at establishing a common policy in a particular matter, i.e.
where it is designed to ensure that a public task is administered in the same way, the control of
opportunity is exercised in full, the determining criterion being supplied by the public interests.
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Where a regulation contains an illega provison it is none the less approved with a reservation in the
decree of approval. This reservation corrects the provision in question where this can be done without
any problem. This is o, in particular, where all that is necessary is to remove an illegal provision or
replace it with the appropriate provison of cantona law. Where, on the other hand, the illegality may
be corrected in various ways and the choice must be made at communal level, the decree of approval
islimited to not approving the impugned provision. It is then for the communa council to bring the
matter before the General Council again on the basis of the observations and suggestions made by the
state.

As regards the scope of the control, (new) Article 69, CA, which deds with intercommuna
associations (associations of communes), goes even further, since it authorises the Council of State to
refuse to approve a provision of a general regulation which is smply unfair or subsequently to cancel it
upon complaint by a commune for reasons to do with simple fairness.

. In addition to regulations properly so-caled, the Council of State also examines the conformity
of real-estate transactions. It checks, in particular, that they comply with both superior law and the
intention emerging from the decree of the local legidature (Article 25 sub-paragraphs 5 g and h (new)
and Articles 52 to 56, CA).

. Financial participation and guarantees also require cantonal authorisation (Article 25, sub-
paragraph 5 e, (new) Article 30 sub-paragraph 2 ¢ and Articles 50 and 51, CA). The Council of State
has a wide power of appreciation: the participation of a commune in the formation or maintenance of a
private undertaking (generaly meaning the acquisition of shares) is alowed only where there is no
legal obstacle (for example, the distribution of water cannot be entrusted to a limited company) and
where the undertaking in question presents a genera interest.

iv. Lastly, the Council of State is entitled, and is even under an dbligation, to check ex officio the
urgency of decisions of the local legidatures containing an “urgency clause’, i.e. meaning the abolition
of the right to a discretionary referendum which normally exists in connection with al decrees and
regulations adopted by the General Council. The check carried out by the Council of State must be
rigorous. it is the guarantor of citizens political rights and enjoys unrestricted power to examine the
urgency of such measures.

Cancellation of decisions

The Council of State may also intervene a posteriori in regard to communal decisions. Under Article
9 of the CA it may ask a communa authority which has adopted a decison which is illegd or
manifestly contrary to the genera interest to withdraw the decision. If the communal authority refuses
to do so the Council of State may cancel the decision.

The communal decisions referred to in Article 9 of the Communes Act are either administrative acts
of a general and abstract nature — e.g. regulatory provisions — or decisions of a procedura nature. On
the other hand, decisions which may form the subject matter of an appea under the APJA cannot be
reviewed under Article 9.
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The Council of State intervenes ex officio or upon application. In the latter case there is a complaint,
and (new) Article 9, CA makes clear that the complainant has none of the rights recognised by the
parties. That aso means that the Council of State is not required to take action in response to the
complaint. All that the complainant can do is draw the Council of State’s attention to the facts which,
in his view, judtify the Council of Stat€' s intervention in the public interest.

Complaints lodged by communes againgt regulations or decisons adopted by intercommuna
associations are always resolved by the Council of State.

Individuals whose interests are in issue act within the framework of administrative procedure. The
Adminigtrative Court is the ordinary higher appellate authority (Article 30, APJA), while the Council of
State is the appellate authority only in the cases provided for in the APJA (Article 31), either for
decisions concerning alocation plans, decisions approving tariffs, decision concerning the alocation of
the foreign workforce or decisions concerning the relations of the state personnel service.

Certain cantond laws, in areas where the communes have only an executory role, provide for an initia
appellate authority in respect of their decisions — generaly a department of the Council of State —
before the matter is brought before the Administrative Court.

The “lower cantona authorities’ — these are essentidly departments of the Council of State,
sometimes supracommuna authorities or services — may be appellate authorities at first instance
where federal or cantonal law so provides (Article 30, APJA).

That is the case in particular where the role of the loca authority is essentidly that of implementing
cantonal law (e.g. purification of used water, collection and treatment of waste, education, town and
country planning, construction, social assistance, etc.).

The rules on the scope of the control, procedure and the powers of the jurisdiction are virtually
identical for the lower authorities and the Administrative Court. They will therefore be set out below, in
the section on the Administrative Court.

Withdrawal of approval

As a generd rule, and for reasons connected with legal certainty and the credibility of the authorities,
approval which has been granted cannot be caled in question. It will be caled in question, however,
where there is a new important fact which justifies reconsidering approva. An example is where it is
subsequently discovered that the authority which adopted the regulation which was approved was not
correctly composed. Approval may also be withdrawn where it transpires that objective conditions
have changed with the passing of time and that a provision approved at a particular time subsequently
proves to be legally unacceptable.
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Powersto act on behalf of the communal authorities (substitution)

The Council of State may also (Article 11, CA) act on behalf of the communa authorities which, after
being duly requested to do so, fail to adopt the measures which the law requires them to adopt. In that
case the costs are borne by the offending commune and the Great Council must be informed with the
minimum of delay of the measures adopted by the Council of State on behaf of the communal
authority.

Before the Council of State can act in this way there must have been a very clear obligation laid down
by the law in the narrow sense which the commune refuses to meet.

In its extreme form — generaly known as placing the commune under supervision — this power hasthe
effect that the state or persons appointed by the state assume the administration of the commune for
and on behdf of it and taking over its accountancy.

Apart from the general rule laid down in Article 11, CA, cantond legidation contains a number of
specific provisons — particularly concerning town and country planning or construction — which
provide for enforcement by equivalent.

Dissolution

The Council of State may also intervene in order to ensure the political functioning of the commune. It
therefore convokes the electorate to renew the entire local legisature where, as a result of vacancies,
it has lost the mgjority of its members and at the same time cannot be brought up to strength without a
supplementary election being held (Article 12, CA).

The purpose of this intervention is to prevent the pardysis of the authorities following, for example, a
policy of obstruction by a group within the Genera Council. In that regard, it should be observed that
apart from the power of dissolution mentioned above, the Council of State has no hierarchical power
over the communal authorities. Thus it cannot adopt any disciplinary measures against them or even
compel them to resign.

It may be observed that the General Council has the same power to dissolve the communa council and
to arrange for it to be reelected in full where the same conditions as those provided for in Article 12
CA (lack of aquorum) are met (Article 25, sub-paragraph 1 b, CA).

Remedies against decisions of the Council of State

There is no remedy a cantona level against decisons of the Council of State, apart from the
exceptions in Article 28, sub-paragraphs 2 and 3, APJA (decisions concerning certain service relations
of state personne and decisions concerning expropriation), which provide for a possible appeal to the
Adminigtrative Court.

Judicial remedies at federal level will be examined in sub-paragraph C, below.
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2. Department of Finance and Social Affairs (DFSA)

Itsrole in control mattersis very limited. It mainly acts, by delegation, for and on behalf of the Council
of State.

The only area in which it exercises its own power of control concerns real-estate transactions. The
department is responsible for authorising them after the event where they could not be described in
detail in the decree of approval adopted by the Council of State (Article 56, CA). The DFSA
essentialy ensures that these transactions correspond with the framework initidly determined by the
decree of the communal legidature.

The DFSA cannot deal with individual complaints. Apart from its powers to supervise the financial
management of the communes, it has no power to cancel any communa decisions which may be
illega or contrary to the genera interest.

3. Communes Department (CD)

In the field of control, the Communes Department is the administrative body that prepares the decrees
of approva of the Council of State, the Council of State's decisions cancelling communa measures
and aso decisions of the DFSA.

However, the essentia part of its activities is carried out upstream. It provides the communes with
information, advice and assistance in legad matters. In particular, it checks, upon application, the draft
decrees or regulations before they are adopted at communal level. It draws up standard regulations,
informs the communes of the amendments which must be made to their regulations where federa or
cantonal law has been amended and provides them with legal opinions.

The CD, too, is unable to ded with individud complaints and has no power to cancel communa
decisions.

C. Judicial control

Legidation concerning the judicid control of local authorities action includes the Adminidretive
Procedure and Jurisdiction Act of 27 June 1979 and the Federa Judicia Organisation Act (FJOA)
of 16 December 1943.

Competent jurisdiction includes: the Administrative Court and the Federa Court.

1. Administrative Court

The Adminigtrative Court is the ordinary appellate jurisdiction in administrative matters.
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Scope of the control
The scope of the control is very wide. The matter may be brought before the Administrative Court
provided that there is an individua decision which has an effect on the applicant’s rights. The court
reviews both facts and law and resolves the question of opportunity where the relevant legidation so
provides.
i. The subject matter of an application may be any finad decison adopted by the communal
authorities or the institutions which come under them, i.e. any measure adopted by these authorities in
individual cases, based on federal, cantonal or communal public law, and designed to:
- create, ater or cancd rights or obligations,
- declare the existence, non-existence or scope of rights or obligations; or
- dismiss or declare inadmissible applications seeking to have rights or obligations created,

altered, cancelled or declared.

i. The following have locus standi:

- any person, corporation and public law establishment or commune affected by the decision and
in possession of avalid interest in having the decision cancelled or amended;

- any other person, association or authority with a statutory right to take proceedings.

. The applicant may invoke:

- breach of the law, including excess or misuse of discretionary power;

- an inaccurate or incomplete finding as to the relevant facts;

- unequal treatment;

- opportunity, where a specia law so provides,

- arefusa by an authority to resolve a matter, or a significant delay in doing so.

Procedure

A decision within the meaning of the APJA must include the word “decison” or the verb “decides’, it
must in principle be served in writing, it must state the means whereby and the time within which an

appeal may be lodged (norma time limit: twenty days) and it must state the reasons on which it is
based. Where al these conditions are not fulfilled a decision is not enforcegble (Article 4, APJA).
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This means that the person to whom the decision is addressed is fully informed of his rights and that
legal control is exercised effectively.

The parties are entitled to be heard, to consult the file and to be represented (before the Administrative
Court the representative must be a lawyer) (Articles 13, 21, 22 and 51, APJA).

As a general rule the procedure is in writing and the application has suspensory effect (in certain
cases, where the public interest so requires, this effect may be withdrawn by a reasoned decision
whichisitself subject to appedl).

Powers of the Administrative Court

The court is not bound by the grounds relied on or by what is set out in the statement of the facts
(Article 43, APJA). Where an important public interest so requires, the court may even ceviate from
the forms of order sought by the parties, after informing them that it will do so and setting a time limit
within which they must reach agreement. Lastly, the court may either determine the merits of the
application or remit the case to the authority below, which must then determine it along the lines laid
down by the appellate authority (Article 44, APJA).

2. Federal Court

An apped to the Federa Court is admissible only against decisons adopted at last instance by the
cantona authority (Administrative Court or Council of State) (Articles 87, 98 and 98 a, FJOA).

Public law appeal

A public law appedl is in principle a means designed to protect the holders of condtitutiona rights —in
particular the right to equa treatment, individual freedoms (of trade and industry, establishment,
conscience and belief, religion, the press, association, “personal” freedom, etc.), certain institutional
guarantees (right to marry, property rights) and certain political rights (enjoyment and exercise of
cantond politica rights, separation of powers and communa autonomy) — against abuse by the state
power (Articles 84 and 85, FJOA).

Although the communes are holders of public power, they may defend themselves by these means
againg a violation of their autonomy, an encroachment on their existence or the state of their territory.
They may also use this remedy where they act as a private person under private law.

Individuals and communities who are injured by decrees or decisons which affect them personally or
which are of general scope have locus standi to lodge a public-law apped (Article 88, FIOA).

Decisions of the Council of State adopted upon complaint (Article 9 of the Communes Act) cannot
form the subject matter of a public law appea to the Federal Court by the complainant. The
complainant has no legally protected interest on which he can rely.
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Administrative law appeal

An adminigtrative law appeal may be lodged, in particular, for breach of federd law (Article 104,
FJOA).

Anyone — whether an individud or an authority — who is adversely affected by the impugned decision
and has a vdid interest in having it set aside or amended has locus standi to lodge such an appedl
(Article 103, FJOA).

1. THE AUDIT

The accounting auditing of loca authorities action is regulated other than by the Canton Congtitution
and the Communes Act already mentioned, by the decree on the amortisation of the various items in
the assets of the balance sheets of the state and the communes of 23 March 1971, the regulation on
the finances and accountancy of the communes (RFAC) of 18 May 1992, the directives of the
Department of Finance and Socia Affairs to communes on amortisation of 5 December 1994 and the
directives of the DFSA to bodies responsible for auditing communal accounts (Au.dir.) of 8 November
1995.

A. Main requirements for local authorities concerning financial commitments and
accountancy
1. Financial commitments

Principles of financial management

The entire financial management of the communes is supervised by the state. The communes must
apply the principles of financia management as defined in cantona law (Article 42, CA: Articles2to 9
of the RFAC): legdity, budgetary equilibrium, economic and judicious use of resources, payment by the
user, remuneration of economic advantages and non-allocation of ordinary communal taxes.

Budget

Approval of the budget by the DFSA is the principle means of controlling the financid management of
the communes. The budget consists of an operating budget and an investment budget (Article 57, CA).

In principle, the operating budget must be balanced. It may be rejected if it shows a deficit greater than
net wesalth (general accounting reserve) (Article 58, CA): in such a case the commune is given time to
adopt the necessary measures to adjust expenditure or income. When this period has expired, or where
the measures adopted are inadequate, the Council of State intervenes at the level of taxation, athough
it preserves the commune’s autonomy in this field as much as possible (the commune's autonomy is
very wide in the canton of Neuchétd: the communes themselves, in a rdatively unrestricted
framework, determine the scales of income tax and wealth tax payable by natural persons).



124

In the case of lega persons, and except where the Communa Council gives a negative opinion, the
Council of State decrees the rate of communal tax at the statutory maximum. Subject to the same
reservation, it fixes the rate of communal wedlth tax payable by natura persons at the statutory
maximum. As regards income tax payable by natura persons, the Council of State determines the
additiond communad tax for the financid year in question — fixed as a percentage of the cantonal
direct tax — necessary to obtain the result required by the DFSA (Articles 26 to 28 of the RFAC).

It should be observed, however, that there is a limit to the tax effort required of communes in difficult
budgetary situations. Where the product of the communal tax and certain local taxes reaches 25 per
cent more than the cantona tax levied in the commune, the state provides financial intervention to the
commune by means of a compensation fund in order to alow it to balance its operating account.

Real -estate mortgages and the pledging of securities

In principle, communa assets cannot be mortgaged (Article 44, CA). The Council of State may
authorise exceptions, in particular where specific laws so provide (e.g. in the case of low-rent housing)
or where a mortgaged property is acquired (a planned amortisation is then required).

The pledging of securities can be authorised by the Council of State for a limited period only for the
purpose of obtaining the funds necessary to implement a specific programme (Article 45, CA).

Capital investment

Power to make capital investments belongs to the communal executive (Article 46, CA). It must invest
the commune's available capitd in guilt-edged securities, either in securities of public law corporations
and their dependent undertakings (the authorities must hold the mgjority of the capita) or in loans to
individuals guaranteed by sufficient first-rank mortgages. Also acceptable are investments in the form
of bonds, cash vouchers, savings books or current forward accounts with establishments subject to
federal banking law.

Financial participation and guarantees

The authorisation by the Council of State is necessary (Article 50, CA). Private undertakings in which
the communes may participate must present a general interest (which is a wider concept than “public
interest”). Examples include public limited liability companies supplying energy or heat, deding with
waste treatment, real estate (car parks and sports installations) or trusts coming within the field of
hedlth.

The Council of State’s authorisation is also necessary if financial guarantees are to be given to private
undertakings (Article 51, CA). Guarantees must be for a limited period.
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Credits

The communes are subject to various constraints when adopting their credits. These must be adopted
in the form of gross amounts and the decree granting the credit must indicate the amortisation rate or
rates. Furthermore, a supplementary credit must be requested where the authorised expenditure is
exceeded, unless this is due to price increases or caused by carrying out unforeseen work whichis
indispensable for technical or security reasons (Articles 78 to 80 of the RFAC).

Amortisation

The communes amortise credits in accordance with the rules determined by the state (Article 65 CA,
Articles 59 to 64 of the RFAC). Amortisation is on astraight line bass, determined according to the
duration of the asset, on the initia value on the balance shest.

2. Accountancy

Communal accounts are presented according to the accountancy plan and regulations decreed by the
Council of State (Article 60, CA, RFAC). The accountancy plan in force is the New Accounts Model
(NAM), which is gpplied in al Swiss communes of the canton of Neuchétel. The accounts must be
presented according to the classifications based on function (ingtitutional) and type (economic) in the
NAM. This requirement provides a harmonised analytical accountancy, which is indispensable for a
valid comparison of the financia Situations of the public authorities.

Book-keeping (records, supporting documents, memoranda, rectifications, accounting documents,
control of funds, etc.) is governed by rules of cantona law.

The accounts consist of the balance sheet and the administrative account.

The balance sheet includes on the assets side financial assets, administrative assets, advances to
specid financing and the eventual deficit. The liabilities are composed of commitments (third party
funds), commitments to specia financing and net wedlth.

The administrative account is divided into the operating account (which includes current expenditure
and income, including amortisation) and the investments account (which includes expenditure and
income employed in establishing the permanent assets forming part of the commune's administrative
assets).

The balance of the operating account aters lely the net wedth or deficit. This rule is crucid: it
ensures the transparency of the results and the immediate amortisation of an eventual operating deficit.
The closure of the investments account shows self-financing and also any shortfall or surplus in funds.
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B. Accounts control

Bodies responsible for the auditing are the Department of Finance and Socid Affairs (DFSA), the
Communes Department (CD) and the external auditors.

1. Department of Finance and Social Affairs (DFSA)
The DFSA approves the accounts (Article 59, CA) but the actual control is carried out by the CD.

Where a document which is presented does not correspond with the norms it may be returned to the
commune to be amended. In the mgjority of cases, time, however, the DFSA merely requires that the
errors or informalities be corrected for the following financia year. Where a commune does not meet
its obligations concerning the adoption of the accounts the Council of State, as the supervisory
authority, may intervene as described above and, in particular, act for and behalf of the commune
(Article 11, CA).

In the event of book-keeping irregularities, which are a matter for the crimina law, it is for the
Commund Council, and possibly the Council of State if the Communa Council is involved, to report the
matter to the Public Prosecutor’s Department.

The communes have no rea remedy againgt injunctions formulated by the Department of Finance and
Socia Affairs during the approval of the accounts. At the very most they can refer the matter to the
Council of State in its capacity as direct supervisory authority.

2. Communes Department (CD)
The CD isthe administrative body responsible for the formal control of the accounts.

The control concerns observance of the rules of cantonal law on amortisation, the presentation of the
accounts (various clasdfications), interna charging, attributions and levies to specid financing,
compliance with the accounting plan, accounting of the communal shares to cantonal expenditure or
income, €tc.

Following the example of itsrole in legal matters, the CD aso has the role of advising and assisting the
communes in accountancy matters. For example, it provides support when the accounts are closed,
indicates the rates of amortisation applicable, checks the drafting of decrees relating to credits, etc.

The CD aso draws up taxation and financia statistics, which are useful for the purpose of comparing

the various communes, and calculates various financia indicators, some of which are harmonised at
nationd leve.

3. External auditors

At least once every four years the communes must have their accounts audited (although two thirds of
communes have chosen to do so every year or every two years) (Article 35, CA).
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The bodies authorised to carry out this audit are defined in Article 1 Au.dir. Except in the case of small

communes, the professional qualifications required are the same as those laid down in federa law for

bodies auditing public limited companies: this task may be carried out only by persons or undertakings

regarded as “ specidly qudified auditors’ within the meaning of the Code of Obligations (Article 727 b)

and entered as such in the commercia register.

The audit isafull audit; it is carried out in situ and modern auditing techniques are employed.

The auditor ascertains, in particular:

- that the accounts are accurate, that entries agree with supporting documents and that these
supporting documents are authentic;

- that income and expenditure are compatible from the legal, accounting and economic aspects,

- that income and expenditure are fully accounted for;

- that the balance sheet isin order;

- that computer procedures have been correctly applied; and

- that there is an adequate system of interna control.

The auditing body aso ensures compliance with legality (two joint signatures, expenditure covered by

commitment or budgetary credits) and checks that the accounting provisions laid down by the canton

are applied.

In this regard, the auditing body checks, in particular:

- that the accountancy plan has been applied, and also that the definitions contained therein have
been complied with and the procedure for balancing the accounts followed,;

- that commitments to specia financing (allocated reserves) have their basis in a statute or in a
regulation approved by the Council of State;

- that amortisation has been effected according to the rules and rates laid down in cantona law.

It ensures that the accountancy principles have been applied (Articles 12 18 of the RFAC) and carries
out spot checks to ensure that the formalities of administrative management and accountancy
(memoranda, discounts subtracted, registers up to date, etc.) have been observed. It aso carries out
unannounced checks on funds (Articles 6 to 8, DFAS Au.dir.).
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In a report to the commune and the DFSA the auditing body certifies that it satisfies the regulatory
conditions on qualifications and independence, lists the checks and spot checks carried out, notes the
weaknesses found, sets out recommendations susceptible of remedying them and mentions any
significant discrepancies found between the financia year to which the audit related and the previous
financid year.

Where irregularities are discovered, it is for the commune to take action against the administrative
persons responsible. The DFSA, or indeed the Council of State, eventually intervenes only where there
is an effect on the result of the accounts and the subsequent budget and where the commune fails to
take the appropriate action.
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TURKEY?

INTRODUCTION

The Turkish public administration system and the local salf-government with their bodies are presented
in the two tables below.

Organisation of public administration

TERRITORIAL SCALE CENTRAL SELF-GOVERNING
ADMINISTRATION ADMINISTRATIONS

State Ministries

Region (NB: only a Governor (prefect)

regional prefectoria

administration has been set up)

Province Governor (prefect) Specid provincid

adminigrations
District Sub-Governor (sub-prefect)

Bodies of salf-governing authorities

TYPE OF BODY SPECIAL MUNICIPALITIES | VILLAGES
PROVINCIAL
ADMINISTRATION
S

POLITICAL HEAD Governor (appointed by | Mayor (elected) Head of the village
the government) (elected)

DELIBERATIVE Provincia council | Municipd council | Village council  (dl

BODY (elected (elected electors)
representatives) representatives)

EXECUTIVE BODY | Provincia executive Executive  municipd | Village executive
committee (elected and | committee (elected and | committee (elected
appointed appointed representatives and ex
representatives) representatives) officio representatives)

The section on the administration of the 1982 Constitution contains the main principles governing the
public adminigtration.

Article 123 dates the genera principle of the integral nature of the administration: “The administration
is an integra unit by its establishment and functions and will be regulated by law. The establishment
and functions of the administration will be based upon the principles of centra government and
decentralisation.”

Article 125 expresses the principle of the rule of law: “Every action and operation of the administration
is eligible for and can be subject to judicia control.” It aso indicates the limits of the powers of the
judge and establishes that: “ The administration ought to compensate the damages caused by its actions
and operations.”

1 The present report is the synthesis of a study prepared by Mr Firuz Y asamis
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The main article on loca government, which regulates the overall principles for local government and
its relations with the central government authorities, is Article 127. This provision states, inter alia,
that: “The establishment conditions, functions and powers of local government will be regulated by the
statutes in line with the decentralisation principle.” It also provides for the administrative supervision on
local administrations.

It should be underlined that the Turkish locd authorities have a certain degree of autonomy for loca
governance. Supervison over their action, which is dedt with in detall in the following sections,
concerns legality and not appropriateness. In other words, supervisory bodies verify whether a
decison or act of alocd authority is legd, but they cannot judge whether this decison or act is
suitable for a given studion.

I LEGAL CONTROL

A. Control by central administration

According to Article 127 of the Condtitution, the central government has the power of tutelage over
the local government. This power must be implemented according to the principles and procedures
established by the law, for the sake of maintaining the provision of loca services in harmony with the
principle of the integral nature of the administration, securing the unity in public services, protecting the
public interest and meeting the local needs as deserved by the local conditions.

Three main deficiencies affecting the control procedure over the locd authorities should be briefly
indicated here.

First of dl, the principle of loca salf-government has neither been defined in the Congtitution nor in any
other law.

Secondly, athough the loca governments are the public entities responsible for certain loca and
common public services and the duties of the local governments are listed in the laws, there is no clear
cut dlocation of public services between local government and central government agencies. This
causes confusion and ambiguities because of the ongoing centralisation tendencies.

Thirdly, there is no single law regulating the power of tutelage. There are numerous laws, bye-laws,
regulations and administrative circulars which pose certain regulatory controls over the actions of the
local authorities.
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1. Role of the Ministry of the Interior

The Ministry of the Interior is the main responsible body for the regulation of the activities related to
loca government. According to the Law on the Organisation and the Functions of the Ministry of the
Interior (No. 3152, 1985), the ministry is responsible to arrange the issues related to local government
and its relations with the central government. Its supervisory power is very significant. There are two
main units within the ministry responsible for local government: the Generd Directorate of Loca

Governments® and the Presidency of the Inspection Council.2

In addition to the ingpectors of the ministry (mainly responsible for provincial centre municipalities and
the provincia specia administrations), the Genera Directorate of Local Governments has established
its own controllers organisation a the headquarters and a the prefectoria administration level
(valilik) (mainly responsible for smdler municipalities and villages).

It should be noted that, besides this externa controlling system, most of the larger municipalities have
their own internal inspection systems.

2. Controls by other central bodies

Some other central bodies are authorised to monitor local government activities. The most important of
them is the Presidential State Council of Inspection. Article 108 of the Congtitution and the Law on the
Establishment of the State Council of Inspection (No. 2443, 1981) enable this council to carry out
research, anayss, investigation and inspection a the public ingtitutions upon the request of the
President of the Republic.

A smilar authority is also given to the Prime Minister’s Ingpection Council by means of Article 20 of
the Law on the Organisation of the Cabinet (No. 3056, 1984).

1 According to Article 11 of the law, the functions of the Local Government’s General Directorate have
been stated as follows:

a to perform all the tasks entrusted to the ministry by several laws for the regulation of activities related to
local government;

b. to administer the tutelage power given to the ministry;

C. to observe the conformity between the investments of local government with national development
plans;

d. to carry out scientific researches and collect, analyse and retrieve the statistics for the enhancement of
local government;

e to observe the developments related to the in-service training of local government employees;

f. to set the standards for organisation, managerial staff and equipment of local government;

g. to organise the work of local government controllers (other than the inspectors of the ministry)

employed by the General Directorate.

2 In Article 15 of the Law, the functions of the presidency of the Inspection Council have been stated as

follows:

a to inspect and investigate operations and accounts of the local government and the institutions related
to them;

b. to carry out investigations and interrogations relating to the activities of the local government elected

and appointed bodies and their members.
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Findly, according to Article 20 of the Legidative Decree on the Functions and the Organisation of the
Ministry of Finance (No. 178, 1983) the inspectors of the Ministry of Finance are entitled to examine
loca government work.

3. Governors and sub-governors

The Province Administration Law (PAL — No. 5442, 1949) provides for the tutelage power of

governors and sub-governors. According to this law, the governor (or the sub-governor for the district)
controls and inspects the specia provincia administration, the municipalities, the villages and ingtitutions
attached to them. This control and inspection duty can aso be performed by inspectors and officias of
the central government agencies.

4, Control procedures

In the following teble, the most significant adminigtrative control procedures have been briefly
described and analysed to provide an overview of how loca authorities action is adminigtratively
controlled by the central government agencies.



ACTSCONTROLLED

TYPE OF CONTROL

Urban planning

According to the City Planning (Reconstruction) Law (No. 3194, 1985) the municipalities are free to exercise the
right of urban planning within the boundaries of their territory. However, this right can be limited and even excluded.

This law (Article 9) gives overdl power to the Ministry of Public Works and Settlements to make urban plans for
the city or parts of it, to hire consultants to prepare the plan, to make dterations to the plans prepared by the
municipdity or to establish a compulsory goproval procedure for the plans prepared by the municipalities whenever
or wherever the ministry considers that it is feasible. Within this context the ministry has the power to issue orders
to the municipdities to make changes in the city plans or the ministry can make the changes directly on the plans
and then approve them. The ministry aso has the power to solve urban planning disputes among the municipdities.
The decision taken by the ministry has to be implemented by the municipalities concerned.

The Privatisation Administration of the Cabinet has the same power as the Ministry of Public Works and
Settlements for areas subject to privatisation schemes. City plans for these areas can be prepared by administration
which has to be approved by the Higher Privatisation Council. The municipalities cannot use their right of planning
over these areas for the following five years.

The Tourism Promotion (Encouragement) Law (No. 2634, 1982, Articles 3 and 7) gives the Ministry of Tourism the
right to declare that some regions and centres are “tourism promotion areas’ and the right to spatia planning for
these regions and centres.

The Legidative Decree on the Establishment of Regional Development Administration for the South Eastern Region
of Turkey (No. 388, 1989) entrusts the duty of preparing urban plans of the municipaities within the region to this
Adminigtration.

In order to protect the highly sensitive environmenta areas, the Legidative Decree on the Establishment of Specia
Environmental Protection Zones Administration (No. 383, 1989) gives this administration (within the Ministry of the
Environment) the right to spatial planning for al these areas, at every stage ranging from the preparation of master
and comprehensive plan to the construction permits.
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Approval of the municipal
regulations

There are two main types of regulations to be prepared by the municipalities: the municipa police regulation and the
municipa hedth police regulation.

According to Article 71 of the Municipal Law, municipal police regulations which set rules and norms for urban life
have to beinitidly approved by the municipa council and then by the governor or sub-governor.

According to Articles 266 and 267 of the Public Hedth Law (No. 1593, 1930), municipa health police regulations
which sets rules, norms and procedures for the protection of urban hygiene have to be approved by the Ministries of
Interior and Hedlth.

Municipal organisation

Municipalities have the power to establish their own organisational structure athough there are no specific
provisons concerning the municipal organisationa structure in the Municipal Law. Consequently, the interna
organisation structure of the municipalities is decided by municipa assemblies. Nevertheless, the Council of
Ministers established by decree that al public agencies (including local government) should have a priori approva
of the State Planning Organisation responsible for the preparation of the five-yearly development plans. On the
other hand, Article 11 of the Law on the Organisation and the Functions of the Ministry of the Interior (No. 3152,
1985) confers the duty of developing the standards for local government organisation charts.Thus, the ministry is
currently approving the organisation charts of the upper-tier municipalities of the metropolitan municipalities.

Approval of managerial staff

The municipdities and the specia provincid administrations are subject to the same recruitment procedure for the
gppointment of officials in pardld with centra government organisations appointment of their white-collar
employees. According to the Legidative Decree on the Genera Non-Officials and Procedure (No 190, 1983),
municipdities, the specia provincid administration and the local government unions should apply to the Ministry of
the Interior once a year concerning officias and the ministry, after compiling al applications, will consult with the
Ministry of Finance and the State Personnel Presidency. Approval is given by decree of the Council of Ministers, to
be ratified by the President of the Republic.

For the permanent blue-collar worker officias, approva is given by the Ministry of the Interior, after consulting with
the state Personnel Presidency. The approva of the Ministry of the Interior will aso be sought for the provisona
blue-collar worker officials.

Public transport and transport of
dairy products

Municipalities can only delegate the services of public transport and transport of dairy products if authorised by the
Ministry of the Interior.




Establishment of economic and
commer cial enterprisesand
partner ship

The Law on the Regulation of Privatisation Activities (No. 4046, 1994) has brought up a new permission system for
the local government’s economic and commercia enterprises. Thus, aloca government planning to establish such
enterprises or form a partnership to that end must obtain permission from the Council of Ministers.

Establishment of wholesale
grocery markets

According to the Legidative Decree on the Regulation on Fresh Vegetables and Fruits Trade and the Management
of Wholesde Markets (No 552, 1995) municipdlities may establish wholesae grocery markets only with the
approval of the Ministry of Industry and Trade. The authorisation is issued after gpprova by the Ministry of the
Interior on the municipa application.

The Ministry of Trade and Industry will take into consideration the need to secure fair competition at the market and
to protect consumers and producers, the number of wholesade grocery markets in the region, the size of the
consumer market, transport facilities and the geographical situation are also taken into consideration. Municipalities
can gpped decisions concerning the ddlivery of this inter-municipal co-operation to the administrative courts.

Sdling of municipal lands

According to the Land Office Law (No. 1164, 1969), Article 8, the municipalities must inform the Prime Minister’s
Land Office upon their intention to sell municipa lands. Municipa lands can only be sold after securing the
permission of the Office or if an answer is not received from the Office four months after the notification.

Visits abroad by the elected
representatives

Visits abroad by the local elected representatives are subject to approva to be granted by the Ministry of the
Interior.

The ministry has handed over this power to the prefectoria administrations.

Twinning agreements

Such agreements are not regulated by any law. Nevertheless, the Ministry of the Interior, by a generd circular
issued to local government, has set up new rules for this type of agreement and stated that it would be subject to a
priori permission from the ministry

L ocal government unions

The local government may establish unions to commonly manage its lega duties. Nevertheless, according to Article
127 of the Congtitution, such unions can only be established if authorised by a decree of the Council of the Ministers
ratified by the President of the Republic.

Municipalities written
correspondence

According to Article 35 of the Province Administration Law, the district municipaities are obliged to carry out their
written correspondence with the prefectorial administrations and the ministries via the sub-governors.
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B. Reciprocal controls between deliberative and executive bodies and disputes among
elected bodies

An interna check-and-balance system exists, accordingly, the bodies of the municipalities may
adminigtratively control each other.

For instance, the municipal council may vote against the mayor's annua performance report.
According to Article © of the Municipal Law, if such voting occurs the deputy chairperson of the
council will inform the governor/sub-governor. The case shall then be taken to the Council of State
with the personal opinion of the sub-governor/governor where the fina decison will be made on the
fate of the mayor after a period of one month.

The same process is adso applicable to generd questions from council members. If the mayor’'s
answer to the general question is found to be unsatisfactory by a two-thirds mgority, the case, again,
will be taken to the Council of State for afinal decision.

If the annual performance report of the mayor or the answers given to the council members general
questions are found to be “insufficient” by the Council of State, the mayor will automatically be
dismissed and a new mayor elected.

The mayors — as well as the related parties — are entitled to object to the decisions of the municipa
councils at the central government agencies. According to Article 73 of the Municipa Law, objections
will be made to the prefectoria administrations for the district municipalities and to the Ministry of the
Interior for the provincia centre municipdities.

The objections, after securing the opinion of sub-governor or governor, will be resolved by the
provincid executive committee for the district municipalities after a period of two weeks and by the
Council of State for the provincia centre municipalities after a period of one month.

The governor is dso entitled to postpone the implementation of the contested decision until the fina
judgement is rendered.

According to Article 87 of the law, the mayors are also entitled to object to decisions of the municipa
executive committee if they think that the decision is against the law and public interest. In this case,
the mayors are entitled to postpone the implementation of the decison and to apply to the committee
for review.

The related parties may aso object to the judgement given by the municipa executive committees to
the provincia executive committee for the decisions of the district municipa executive committee and
to the Council of State for the provincial executive committee decisions. The final decisons shal be
made after a period of one month.

According to Article 97 of the Municipa Law, if a conflict of opinion occurs between the mayor and
the executive committee the problem will be solved by the municipa council. The parties can apped to
the governor who will take the issue to the provincia executive committee (for the district
municipdities) or to the Council of State (for the provincia centre municipalities) with the opinion of
the provincia executive committee for fina resolution.
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The Law on the Metropolitan Municipalities has brought another administrative procedure for solving
disputes between the tiers of the system as well as amongst lower-tier municipalities. According to
Article 24, if a dispute emerges between the upper-tier municipality and the lower-tier municipaities or
amongst the lower-tier municipdities and if there is a difference among the lower-tier municipditiesin
their application of lega duties, the council (if not in session, the executive committee) of the
metropolitan municipality is entitled to resolve the disputes and to take necessary countermeasures.

The parties concerned may appea to the governor who will take a final decision within a period of ten
days.

Severa other adminidtrative control mechanisms are being developed in several other laws for the
solution of some specific problems such as disputes over the local government boundaries, disputes in
metropolitan municipalities for the alocation of the assets owned by the dissolved municipality to the
new municipdities and the disputes concerning more than one specia provincia administration. These
laws indicate responsible and authorised administrative and judicia bodies to solve the dispute.

C. Judicial contral

According to Article 125 of the Congtitution, every action and operation of the administration is eligible
for and can be subject to judicia control.

The trying power of the judiciary is limited to the legal conformity of the administrative actions and
operations. The courts cannot take decisions limiting the implementation of the lega duties of the
adminigtration which is in accordance with the established rules, and nullifying the discretionary power
of the adminigtration.

Implementation of the administrative decison can be postponed by the court if irrevocable and
irretrievable damages could possibly arise as a result of the implementation or the legal conformity of
the adminigtrative decision is openly in dispute with the law.

Judicia control of loca authorities action is entrusted to administrative courts and the Council of State.
In addition to the controls at the request of the interested parties, various specialised procedures are
applicable. Some of these procedures are presented below.

1. Procedures of control over local government elected bodies

According to Article 127 of the Congtitution, disputes over the legdity of the eections of the local
government bodies can only be resolved by the courts. However, the Minister of the Interior, as an
interim measure, can temporarily remove the elected bodies of the loca government from office for
the duration of acrimina investigation procedure dready initiated.

The main principle stated in the Condtitution for the temporary removal of the elected officials of the
municipalities is also repeated in Article 93 of the Municipa Law. The Minister of the Interior may
temporarily remove these officials from office until the completion of the investigation and/or trid.
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Despite this main principle, Article 41 of the Village Law (No. 442, 1924) gives the right of terminating
the terms of office of the village president to the provincia/district municipa executive committees.

According to Article 53 of the Municipa Law, the municipa council will be abolished or dissolved if it:

a convenes other than the regular and extraordinary sessions,
b. convenes in any other place other than designated by the law,
C. fallsto perform itslega duties leading to the malfunctioning of the municipality, and

d. discusses political issues and indicates political beliefs.

Under these circumstances, the Ministry of the Interior may cancel the meetings of the council and
apply to the Council of State for the dissolution of the council. The court shall make a decison within a
period of two months.

The mayor’sterm of office, if he/she personally takes part in the above-described situation, will also be
finalised by the Council of State’s decision.

The same principle and procedure are contained in the Law of Provincia Special Administration
(Article 125) in regard of the provincia council.

Finaly, the role of the Council of State within the framework of the system of reciproca control and
settlement of disputes among elected bodies should be borne in mind (see . B above).

2. Ratification of thelocal government council decisions

Some of the decisons made by the assemblies of the municipalities and the provincia specid
administations need to be ratified by governors and sub-governors within a week. If they are not
retified V\{ithin the time limit, the municipa council will take the case to the Council of State for afina
decision.

Governors are entitled to raise objections againgt the decisions adopted by the provincia councils
within a period of twenty days. If an objection is made, the case shall be submitted to the Council of
State for final decision within a period of two months.

1 According to article 71 of the Municipal Law, these decisions are:

budget, and the modifications made in the budget;

final account;

borrowing,

list of chargesto be applied the municipal services other than mu nicipal taxes;

the decisions related to the future macro-format of the town and the urban linear infrastructures;
arbitration decisions for values less than a set amount specified in the law; and

the municipal circulars concerning the implementation of municipal police regulations.

@~poooTe
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If a conflict of opinion occurs between the governor and the provincia executive committee, the
governor may ask the provincial executive committee to reconsider the issue once more at its next
session. If the provincial executive committee indsts on a decison by a two-thirds mgority, the
governor must approve it but is also entitled to take the case to the administrative courts for
nullification.

3. Assessing and correcting the decisions of the municipal council in contradiction with
the law

According to Article 74 of the Municipa Law, decisons adopted by the municipal assemblies
consdered contrary to the law will be submitted by the governors to the provinciad executive
committee for the district municipalities and by the Ministry of the Interior to the Council of State for
the provincia centre municipalities for the assessment of the legality of these decisions. In case of
illegdlity, they are cancelled.

. FINANCIAL CONTROL AND AUDITING

Before examining the different procedures of financial control and auditing, it should be underlined that
in Turkey, a substantia part of the local government revenue is derived from tax revenues.

According to the Law on the Allocation of state Tax Revenues to Municipalities and Provinciad Specid
Adminigtrations (No 2380, 1981), 9.25 per cent of state tax revenues shal be dlocated to local
government.

This rate has been ineffective due to Article 72 e of the 1995 Budget Law. According to the latter,
the rates to be gpplied will be jointly determined by the Ministries of the Interior, Finance and Public
Works with the agreement of the Prime Minister’s Office regardless of the rates determined by the
above-mentioned law. The minigries will divide the amount between the municipdities taking into
account the gze of the population, leve of development, financid conditions and tourist potentid.
Thus, the main income sources of local government are administratively controlled by centra
governmen.

A. Procedures of controls over the financial operations

1. Approval of the budget

The annua budgets of the municipalities and the provincid special administations require the agpprova
of the central government officials and agencies. According to Article 122 of the Municipal Law, the

municipa budgets have to be approved by the governors and sub-governors. According to Article 123,
the approving authorities can exercise the following tutelage practices over the proposed budget:

a correction of the items contrary to the laws and bye-laws;
b. reduction of the excessively forecasted income sources up to the legal limits;
C. cancellation of the appropriations earmarked or alocated for services not foreseen by the law

asamunicipa function;
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d. inclusion of compulsory funds into the budget mandated by other laws;

e increasing the municipal tax rates accepted in the budget to the maximum level possible if the
municipa income leve isless than the municipa expenditure and;

f. making necessary transfers from the reserve funds to the compulsory funds.

The municipality must send the budget before the beginning of the fisca year to the approving
authority where it has to be approved within a period of one week. If it is not approved within the time
limit the budget will be considered to be automatically approved.

If the approval authority makes changes in the budget in line with Article 123, the municipa council
may take the case to the Council of State.

Likewise, the budget of the specid provincia administrations has to be approved by the Ministry of the
Interior. According to the Provincia Special Adminigtration Law (Article 86), the provincia specid
administrations have to send their annual budgets to the ministry to be approved within a period of
thirty days. If they are not agpproved within this time limit the budget will be consdered as
automatically approved.

During the approva procedure, the ministry is entitled to exercise the following tutelage (control)
POWErS:

a correction of budget articles and contents which are contrary to the laws;

b. cancellation of the revenues which have no legal basis;

C. cancellation of borrowing which is not related to the sale of specia provincid administration
assets;

d. reduction of the excessively forecasted revenues up to the legd limits;

e. cancellation of the appropriations earmarked or alocated for services which are not legally
mandated for specia provincia adminigrations;

f. inclusion of compulsory appropriations which are not foreseen in the budget, and,

o] incluson of sufficient appropriations to meet the repayment of previous borrowing in

conformity with approved payment plans or court decisions.

No provision has been foreseen in the law for the specia provincia administations to raise a dispute
with the ministry in the case of conflict of opinion over the approval process of the budget. This
therefore means that the ministerial decision isfinal.
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2. Approval of the final account of the special provincial administration

According to Article 133 of the Law on $ecid Provincial Adminigtration, the fina accounts of the
specia provincid administation shall be approved by the Court of Auditors. In this regard, the governor
is given the duty of sending the fina accounts approved by the provincia council to the Ministry of the
Interior and to the Court of Auditors.

3. Approval procedure for domestic borrowing/lending

Municipalities are entitled to domestic borrowing in three different formats: credits obtained from the
Bank of Provinces, counter-guaranteed by the municipaity’s expected income from the dtate tax
revenues to be distributed by the same ingtitution, credits to be obtained from other public or private
credit indtitutions, and municipal bonds to be issued to the public. For the first possbility no
administrative control procedure has yet been established. However for the last two options some
types of administrative control procedures have been foreseen.

According to the Municipal Law (Articles 71 and 72), the municipal council’s decison concerning
borrowing has to be approved by the governor and the sub-governor. If the lending period exceeds
twenty five years, the municipa council decison has to be reviewed by the provincia executive
committee and upon the endorsing decision of the provincial executive committee the decision has to
be approved by the governor. The decision will be finaly approved by the Council of State.

Finaly, the municipdities have the power of issuing bonds to finance the implementation of urban
plans. The Municipal Law (Article 19, paragraph 10) alows municipalities to issue bonds on the
market. The municipal council’s decision for the issue of bonds should be sent to the Ministry of the
Interior which should also include the governor’s assessment on the issue. The decision will befinaly
approved by the Prime Minister based upon the opinion of the Minigtry of the Interior.

It should aso be indicated that the municipalities can aso lend funds and in such operations are subject
to the same principles as for borrowing.

4. Guidance for international borrowing

Although domestic borrowing procedures of the municipalities are regulated by the law in detail,
international credit relations are somewhat ambiguous.

The municipdities may contract two different types of internationa loans. credits guaranteed by the
Treasury and non-guaranteed credits. For the first type of credits — whether the creditor isfound by
the Treasury or the municipdity itsdf — the Treasury has a guidance role in settling the credit
procedure. Within this framework, negotiations are held, the agreement is drafted and signed by the
Treasury and, then, the credit is handed over to the municipdity. Clearly, the municipdities are
subject to adminigtrative control in this procedure.
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For the second type of credit until 1993, there was no lega arrangement. In the annua importation
regime for the fiscal year of 1993 a new condition was set for this type of credit operation and the
municipalities were urged to obtain permission from the Treasury before initidising the credit
document. However, as a result of Turkey's entrance into the European Customs Union such a
condition was not required in the annua importation regime for the fiscal year of 1996. The Situation is
in some confusion a the moment. It is not yet clear whether municipalities are free to negotiate non-
guaranteed internationa credits or not.

5. Approval of the municipal service charges

Municipalities can provide severa services to the loca inhabitants and are entitled to collect charges
from the beneficiaries to cover the costs of these services. However, the municipa charges to be
applied in this regard have to be approved by the ministries or governors/sub-governors. Examples of
these charges are those resulting from: individua transportation and freight using public ports, to be
approved by the Council of Ministers (Law No. 3004, 1936); municipa hospitals, to be approved by the
Ministry of Hedth (Law No. 3359, 1987); drinking water consumption by the municipalities with more
than 100 000 inhabitants, to be approved by the Ministry of Energy and Natural Resources (Law No.
1053, 1968); public transport, chimney cleaning, daytime nurseries, public baths, parks, museums and
zoos, fuel depots and emptying septic tanks, to be approved by the governors/sub-governors.

6. Authorisation for staff expenditure

According to Article 117, paragraph 16 of the Municipa Law, staff expenditure for any municipality
cannot exceed 30 per cent of the annua municipa income. This limit can only be exceeded with the
permission of the Ministry of the Interior.

7. Approval of the salaries of mayorsand council members

Article 156 of the Municipa Law envisages the payment of salaries to the members of assemblies of
the municipaities with more than 70 000 inhabitants. However, according to the article, the amount of
the salary is to be determined by the municipa council and to be approved by the Ministry of the
Interior.

Similarly, until recently, the salaries of the mayors were freely determined by the municipal assemblies.
However, with the Budget Law of 1995, it was decided that the municipal assemblies were free to
decide on the amount of salary, within the limits established by the Ministry of the Interior, in view of
population and budget level of municipalities.
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8. Withholdings on local gover nment revenues

With an amendment made in 1994 to Article 4 of the Law on the Bank of Provinces (No. 4759, 1945),
the Bank of Provinces responsible for cash operations is entitled to make necessary withholdings on
these revenues to meet the unpaid debts of loca government. The following types of debts will be
withheld from the revenues upon the request of and on the conditions set by the Ministry of Finance
and will be paid to the interested parties:

a debts processed and finalised according to the Law on the Procedure of Collecting the Public

Money;
b. local government debts guaranteed or paid by the Treasury;
C. debts to the pensions and retirement institutions.

B. Audit procedures

The audit on local government (especially in municipdities) is carried out at three different levels in
Turkey: by the loca government itself, by the inspectors and the controllers of the Ministry of the
Interior and by the Court of Auditors ayistay). A fourth level to be added to the system is the
independent and private auditors/consultants who can be employed by the municipdities and is aready
envisaged in the Municipal Law but is seldom used at the moment.

1. Internal auditing by the local authority

Internal auditing of financial commitments and accounts can be carried out by two different bodies in
municipalities: the municipa council and the ingpection unit of the municipality.

According to Article 63 of the Municipa Law, the municipal council may establish a sub-committee to
audit the municipa accounts at any time it considers necessary. This sub-committee may hire externa
consultants to assist their auditing activities. The report of the sub-committee, after consultation with
the mayor, will be submitted to the council.

According to Article 86 of the Municipal Law, the fina account of the last fiscal year has to be
approved by the municipal council.

The same principle aso applies to the provincid specia administations. The provincia counci,
according to Article 133 of the law, has the right to approve or disapprove the final accounts of the last
fisca year.

The second way is to control accounts and financial commitments through the municipal inspectors.
These ingpectors, following the mayor’s ingtructions, carry out periodic or hon-periodic investigations
on the accounts of the municipality.
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2. External auditing by the Ministry of the Interior

The Ministry of the Interior, being the main responsible body in the centra government for the
regulation of the local government activities, carries out severd tasks for the enhancement and control
of local government through the Genera Directorate of Loca Government and the Presidency of
Inspection Council.

The Genera Directorate dso employs local government controllers at the headquarters and at the
prefectoria administrations.

The inspectors and the controllers carry out periodic controls on local government accounts and
financia commitments.

3. External auditing by the Court of Auditors

According to Article 160 of the Congtitution, on behalf of Turkish administration, the Court of Auditors
is responsible for the public agencies, namely:

a control over al income and expenditure of public agencies;

b. review of the validity of the documents;

(o} analysis of the operational processes compatibility with the rules,

d. assessment of the legal conformity of accounts and financial operations of the authorised

officids responsible for the accounts, and
e initiating investigation and/or the prosecution process in case of any wrongdoing.

According to the Law on the Court of Auditors (Articles 28, 30 and 38) (No. 832, 1967), the Court of
Auditorsis authorised to carry out the following tasks:

a control the transactions, the storage anditions and the overall usage of cash, bonds, goods,
stocks and assets of the public agencies,

b. register al the public contracts regardless of the size of the contract;

C. review, assess and gpprove the public contracts of a certain Size determined by the annua
budget (e.g. contracts in excess of 3 hillion TL for the 1995 fiscd year) prior to the find
tendering of the contract,
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d. guestion the accounts and financial operations; request explanations/opinions of accountable
managers on important issues; if these explanations are found to be satisfactory terminate the
review process, if not found to be satisfactory, send the accounts to the departments
concerned of the court for trial (total number is eight and there is a certain division of labour
among the departments on a geographica basis and/or the type of local government); this
procedure may result in acquittal of the case or sentencing for compensation of the
accountable managers at the end of the trial and, aso, if any crimina act is observed or
encountered during the review and/or tria process send the case either to the related ministry
for further investigation or to the public attorney for prosecution.

The Court of Auditors is authorised to carry out these tasks at the headquarters in Ankara or at the
administrations which are periodically selected every year. The Court of Auditorsis able to review the
accounts of 150 municipdities a headquarters and only fifty municipalities on the site (out of totd 2
800 municipalities) annudly.

According to the Law on the Court of Auditors, a new and specific law will be enacted to regulate the
auditing procedure for loca government and, until the enactment of such a law, the articles of the
former Law of the Court of Auditors related to the auditing of municipalities and the specid provincia
administrations (No. 2514, dated 1934) will be implemented.

Consequently, the former law which is till in effect for loca government states in Article 11 D that
the Court of Auditors is responsible for reviewing, approving and disapproving the accounts and
financia operations of local government. Additionaly, Article 14 states that the accounts of these
adminigtrations will be submitted to the Court of Auditors for an ultimate audit after reviewa and
approval by their respective assemblies.

Articles 29 and 30 aso states the responsbilities of local government as follows:

a the accountants and the other managers who have decisive roles in expenditure are
responsible for al accounts and financial operations they have carried out;

b. these officials are obliged to submit the accounts to the Court of Auditors every year; and
C. these officials are also obliged to compensate the damage caused by unlawful conduct of
business.

According to Articles 68-70, the final accounts of local governments are also subject to reviewa by
the Court of Auditors. The find accounts of local government will be submitted to the Court of
Auditors dong with the budget, one month after the approval of the respective assemblies. The Court
of Auditors will review the accounts as already described.

However, it should aso be indicated that the review process of the Court of Auditors is
overwhemingly concentrated on legal conformity concerns rather than efficiency, effectiveness,
appropriateness, suitability and value for money concepts of the financia audit
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UNITED KINGDOM*

INTRODUCTION
A. Functions and structure of local gover nment

Local authorities are responsible for delivering or securing the provision of awide range of servicesto
loca communities within the legidative framework enacted by parliament and in accordance with
central government guidelines. The main services provided are education in schools, social services,
socid housing, highways maintenance on non-trunk roads, refuse collection and disposal and planning
and building control.

The structure of local government varies in the four congtituent principalities of the United Kingdom.
In Scotland and Wales there is one principa tier of loca government, each authority is known as a
unitary. In Northern Ireland local authorities have limited powers. maor services, such as education,
personal socia services and housing, are administered by aea boards (including elected
representatives nominated by local authorities) which are accountable to the relevant department of
centra government, the Northern Ireland Office. England has a number of unitary authorities, mainly
in metropolitan areas, and in the rest of the country, two tiers of principal authorities: district councils
and county councils. Under the two-tier system, the mgjor functions, in terms of expenditure, reside
with the county. In England and Wales there is a further lower tier of local government, caled parish
or community councils; thistier has very few responsibilities and low expenditure.

This paper will consider the control and regulation of principa authorities in England and Wales.
Principa authorities are counties, districts and unitaries. The principles laid out for English and Welsh
authorities are broadly the same as for Scotland, though in some cases the detailed legidation varies.

B. General principles

All local authorities are corporate bodies, that is the authority is a legal persona in its own right. The
actions of local authorities may be referred to the courts in much the same way as those of any other
kind of corporate body or any natural person. It is, therefore, the authority itself which is liable for its
obligations and in whom its property vests. Incorporation has three key corollaries in the doctrine of
ultra vires, the power to contract and the common law of tort.

1. Ultravires

An act is ultra vires an authority if it is beyond its powers. Courts have traditionaly held that
authorities are not only empowered to do that which they are specifically empowered to do, but also
things which are reasonably incidental to the expressly authorised functions.

This view is now enshrined in primary legidation (section 111 of the Local Government Act 1972)
which empowers loca authorities to do anything “which is calculated to facilitate, or is conducive or
incidental to the discharge of any of their functions”’.

1 Thisreport isthe synthesis of astudy prepared by Mr Guy Hollis, Partner at Coopers and Lybrand.
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Statute frequently not only gives the power to carry out a function but also mandates the procedures
which should be followed in the making of a particular decison or order. The decision will be ultra
vires if mandatory procedures are not followed.

Furthermore, decisions may be ultra vires if an authority uses improper methods to reach its decisions.
The three most important aspects of this are that:

- authorities must not act “irrationally”, that is only legaly relevant considerations should be
taken into account;

- it is not acceptable for an authority to fetter its discretion by, for example, adopting a blanket
policy in an area where statute mandates that the authority should consider cases on individua
merits; and

- the courts may hold that there is an obligation for the authority to observe the two principles of
natural justice: audi alteram partemand nemo judex in causa sua potest.

2. Power to contract

Since local authorities are corporate bodies they are able to enter into contracts and are bound by the
general principles of contract law. An Authority may only enter into contracts to discharge one of its
functions. Any other contract would be ultra vires and not binding in law.

When contracting and tendering, local authorities must follow EU directives on public procurement
contracts and, for contracts below the specified thresholds, the aithority’s standing orders should
specify tendering procedures. Failure to expose any contract to open competition may cause adverse
comment from the body’ s auditor or legal action from an interested party.

Furthermore certain loca authority functions are subject to compulsory competition and various
contracting and tendering rules have been set out by the Department of the Environment, Transport
and the Regions to cover these situations.

The government has recently put forward proposals which envisage replacing the requirement for
compulsory competition by a more flexible framework within which local authorities will be required to
obtain best value in improving the quality of local services and the efficiency and economy with which
they are delivered.

3. Tort

A tort is acivil wrong for which a common law action for damages and/or a decree of the court such
as an injunction is sought. A tort is not a crime, where a punishment is meted out by the state: it allows,
instead, an injured party to take an action to receive compensatory damages for a wrong and/or to
prevent reoccurrence of the wrong.

Since local authorities are corporate bodies they may sue and be sued in tort if they infringe a private
right or are in breach of contract. The main torts which are applicable to local authorities are trespass
(to persons, land or goods), nuisance, negligence, defamation and deceit.
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l. LEGAL CONTROL
A. Control by administrative authorities
1. Sour ces of law

Loca authorities must be specifically authorised by statute to carry out an activity, that is they do not
have any genera powers. Since statute is the prerogative of parliament, the prime source of
adminigtrative control is centra government’s ability to set the actions which local authorities may or
should carry out. The main source of dtatute is primary legidation, that is acts of parliament which are
debated in full and approved by the legidature.

In recent years secondary legidation has become increasingly important. Secondary legidation,
generaly effected through a statutory instrument, occurs when primary legidation gives the relevant
Secretary of State the power to issue statutory instruments. Statutory instruments are generaly
concerned with detailed rules and regulations. They must be laid before parliament and some are
subject to the so-called “negative resolution” (which means that they may be challenged by members
of parliament but they will not be debated unless so chalenged); others are subject to affirmative
resolution (which means that they must be debated and voted on by parliament).

Under the United Kingdom legal system, case law and common law are important sources of law for
local authorities. Case law sets precedents on the interpretation of statute.

Primary and secondary legidation, case law and common law are binding on loca authorities. The fina
source of law, or quasi-law, may be deemed influentia by the courts. This final source is centra

government circulars and guidelines. Circulars and guidelines generally contain the relevant minister’s
interpretation and amplification of dtatute. Local authorities are generally advised to follow circulars
and guidelines.

2. Control by central government

There is no single body with responsibility for exercising genera administrative supervision of the
actions of local authorities. As made clear previoudy, loca authorities are primarily corporate bodies
whose scope for action is determined by statute. The legidation determining the scope for action may,
however, be the responsibility of the Secretary of State for the Environment, Transport and the
Regions, or the Secretaries of state for Scotland, Wales or Northern Ireland, or another Secretary of
State with responsibilities relevant to the field of activity concerned (for example, the Secretary of
State for Education and Employment, or the Secretary of State for Social Security).

The relationships between the relevant secretaries of state and local authorities will normally rely on a
specific statute determining the specific nature of that relationship and relative responsibilities.

The following section considers the main modalities of a priori and a posteriori control.
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A priori control

Central government exercises a priori control via parliament through five main modalities. sponsoring
legidation, controlling revenue funding, controlling credit approvals, chalenge funding and specific
powers.

Mogt, though not dl, legidation in parliament determining the scope for loca authority action is
sponsored by central government. In this sense, central government, if it has an effective mgority in
parliament, exercises significant control on the actions of local authorities. A large volume of
legidation, sponsored by interested departments, is enacted each year The volume d legidation has
tended to increase in recent years as central government policy has been to increase the control over
local government.

Central government determines approximately 80 per cent of the income received by loca authorities.
In setting the annua total of grants to loca authorities, central government baances the cost of
providing services against overall national public expenditure considerations and the general level of
taxation which it considers acceptable. The main genera grant for loca authorities in England is
Revenue Support Grant (RSG). This is an unconditional grant which may be used for any purpose
within the loca authorities competence.

To control overall public expenditure and to prevent loca taxpayers having to pay excessive increases
in council tax, legidation provides centra government with powers to set a maximum or “cap” for a
local authority’s annual budget if it is considered, on the basis of objective criteria, that the budget is
excessive or represents an excessive increase over the previous year. Under the legidation, the cap
(and the commensurate reduction in budget or reduction in council tax) must either be agreed by the
authority of approved by the House of Commons.

Central government not only controls public expenditure provision relating to the revenue activities of
local authorities but also controls their expenditure on fixed assets (the capital control regime). Capita
controls work by limiting the amounts local authorities are alowed to borrow by issung what are
known as “credit approvals’. A credit approva gives the authority the power to borrow money. Each
authority receives a basic credit approval which may be used on any capita scheme and government
departments issue supplementary credit approvals for specific schemes which they have approved.
The overdl effect of this control regime is that most capital schemes must be approved by a centra
government department before they are started.

A recent innovation has been the use of challenge funding. Under this arrangement authorities bid for
centra government grant funding, on a competitive basis. Authorities are granted money a the
discretion of centra government increasing central government control over local government
activities. Schemes which have used the chalenge mode include City Challenge and the distribution of
the Single Regeneration Budget.

Legidation may reserve specific powers to the relevant Secretary of State to control or intervene in
the activities of a loca authority. For example, the Secretary of State for the Environment, Transport
and the Regions may order a contract let under the Compulsory Competitive Tendering Legidation to
be relet if he considers the authority has acted anti-competitively.
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A posteriori control

Central government exercises a posteriori control through two main modalities: the courts and
specific powers.

Any government department may challenge a local authority through the courts if it considers that the
authority has acted unlawfully.

Legidation may reserve specific powers to the relevant Secretary of State to intervene in the activities
of loca authorities after the event. For example, under the Compulsory Competitive Tendering
Legidation the Secretary of State for the Environment, Transport and the Regions may order the
retendering of a contract if the in-house team is making a loss according to the specified accounting
regime, which isitself set by the Secretary of State.

Remedies available to local authorities

Loca authorities may challenge central government decisions through the courts, if they consider that
central government has acted unlawfully.

3. The ombudsman

The loca government ombudsman may investigate written complaints made by, or on behaf of, a
member of the public where an injustice has occurred as a result of an act or omission by the authority
which may be construed as being caused by maadministration.

Madadministration has not been defined in statute. The ombudsman has published examples of what he
considers to be maadministration which include neglect and unjustified delay, failure to follow agreed
policies and procedures, failure to have proper procedures, unfair discrimination and providing
inaccurate or miseading advice.

If the ombudsman considers that maladministration has occurred he will report to the authority and
make appropriate recommendations. The authority has a duty to consider the report. If the authority
does not ddiver a satisfactory response the ombudsman can compd the authority to publish a
statement of reasons in a local newspaper. Local authorities are not obliged at law to accept the
ombudsman’s views so some authorities do fail to take action to the satisfaction of the ombudsman.

B. Judicial control
1. Scope of jurisdiction
Loca authorities may, in common with other legal persona, be sued in contract or tort and, if a

crimina offence has been committed, proceedings may be brought by the relevant prosecuting
authorities.
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A litigant must prove to the court that he has locus standi, that is sufficient interest in the case. The
initia application for judicid review must be made within three months of the authority’ s decision that
is being challenged. Courts rarely consider the merits of a particular decision but only intervene when
the authority has made an error in law. There are three main grounds for a judicia review: illegdity,
irrationaity and procedura impropriety.

2. Remedies
If the court accepts the litigant’ s case there are four main remedies available:

- mandamus: this order compels the performance of a public duty imposed by law. For
mandamus to be granted the duty must be compulsory and not discretionary, the litigant must
show a significant personal interest in the performance of the duty and no other remedy should
be available. If the authority breaches the order it will be in contempt of court;

- prohibition: this order restrains an authority from acting unlawfully in the future or from
completing an act which has aready begun. The order is normally granted where an authority
has acted outside its jurisdiction;

- certiorari: this order enables a decison which has aready been made to be reviewed and, if
necessary, quashed. The order may be granted not only where an authority has acted outside
its jurisdiction but also where an error of law is apparent on the face of the record, where an
order is obtained by fraudulent means or where there is such a degree of unfairness that the
unfairness is analogous to fraud; and

- declarations and injunctions; under this order a litigant may obtain a declaration that an
authority should perform an act or desist from carrying out an act being performed. Courts are
more willing to issue prohibitions than mandatory injunctions. Non compliance does not
constitute contempt of court but in appropriate cases a court may issue awrit of sequestration.

Litigants may aso apply in an ordinary action for an injunction, which is now used less frequently as
the case law on judicia review has developed, and may start proceedings before the auditor (see
below).

3. Statutory appeals

In certain cases statute specifies the appeal mechanism which should be used by an aggrieved party.
If an appeal mechanism is specified in statute there is no discretionary power held by any court to
extend its jurisdiction to cover the case. Examples of a statutory appeal mechanism include:

- applications to quash a compulsory purchase order from aloca authority which must be made
in the High Court and may only be made if the origina order does not comply with statute or if
a statutory requirement has not been met; and
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- initial appeds againgt town and country planning decisions made by a loca authority which
must be made to the Secretary of State for the Environment, Transport and the Regions.

1. THE AUDIT
A. L egal base and scope of the audit

1. Accounting requirements

The accounting requirements for local authorities are set out in statute, secondary legidation (The
Accounts and Audit Regulations) and a statement of Recommended Practice (SORP) which is
regularly updated by the Chartered Ingtitute of Public Finance and Accountancy/Loca Authority
(Scotland) Accounts Advisory Committee Joint Committee and approved by the Accounting Standards
Board. In England the SORP constitutes the “proper accounting practice” specified in statute and
must, therefore, be followed by dl authorities.

In recent years accounting practice has moved towards a more commercia style accounting, within
the congtraints of statute and the unique features of local authorities. Most of the United Kingdom
accounting standards set by the Accounting Standards Board are incorporated into the SORP and
apply to local authorities.

The financial year for local authorities ends on the 31 March and audited accounts should be published
by the following 31 December.

2. The audit regime

The current audit regime for local authorities was set up in 1982. There is a centra and independent
body, the Audit Commission for Loca Authorities and the National Hedlth Service in England and
Wales (the Audit Commission), which appoints the auditors for each loca authority. Appointed
auditors are from the private sector accountancy firms and from the Audit Commission’s arms length
audit service — Didtrict Audit.

The authority of the Audit Commission and its auditors derives from primary legidation and from the
Code of Audit Practice, which is compiled by the Audit Commission and approved by parliament.

3. The Audit Commission and its principal responsibilities

The Audit Commission’s key role is to uphold the principles of public audit. The Audit Commission is
independent from the bodies being audited. Its principa responshilities are to:

- appoint auditors, ensuring that the appointees have sufficient knowledge of the complexities of
locd government;

- provide guidance and support to auditors but without compromising the independence and
scope for professional judgement which auditors need to exercise;

- regulate the quality of audits;
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- undertake or promote studies designed to promote value for money and improved management
in audited bodies; and

- identify and report on the national implications of studies and audits.

The Audit Commission has a chairman, deputy chairman and up to eighteen members. The members
are drawn from, but do not represent, a range of interest groups including industry, loca government,
health, the accountancy profession and the trade unions. Members are appointed by the Secretaries of
State for the Environment, for Hedth and for Wales following consultation. The commission is
supported by a permanent staff of 190 people.

4. Core audit objectives

Under legidation and the code of practice each audit engagement has seven audit objectives which
must be fulfilled. The auditors objectives are to give an independent assessmert of:

- whether the statement of accounts present fairly the financia position of the authority and its
income and expenditure for the year in question and have been prepared in accordance with
appropriate legidation;

- the adequacy of the authority’ s arrangements to secure economy, efficiency and effectiveness
(value for money) in the use of resources,

- the genera financia standing of the audited body;
- the adequacy of the authority’ s financial systems;

- the adequacy of the audited body’s arrangements for preventing and detecting fraud and
corruption;

- the adequacy of the authority’s arrangements for ensuring the legality of transactions which
might have afinancia consequence; and

- the adequacy of the authority’s arrangements for collecting, recording and publishing
performance indicators (performance indicators, which cover a range of financia and non-
financial areas, are specified each year by parliament and may be published by the Audit
Commission).

The scope of the loca authority audit is, therefore, wider than commercial audits and emphasises the
auditor’ s role as watchdog and guardian of the public purse.

The auditor must come to an assessment on each of the audit objectives for each financia year. The
scope of the audit means that year round contact with the authority is normally required. The results of
the audit are reported to the authority in a management letter, individua reports on vaue for money
exercises and in an opinion on the financial accounts which should be considered by elected members.
The management letter must be made available to al elected members and it should be made available
to members of the public if so requested.
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5. Public access

All interested persons may inspect the unaudited accounts and supporting documentation of a local
authority. Each year there must be an appointed day when members of the public have the right to
attend before the auditor and ask questions. The accounts must be available for fifteen working days
prior to the appointed day.

Registered loca eectors have the right to make a forma objection to the accounts. Auditors may
receive other information from members of the public and may deem it appropriate to remind local
electors that they have the right to object.

If the auditor is satisfied that the objection is valid, he must investigate it and, if the objection isfound to
be based in fact, the remedies outlined in B below are open to him.

If an eector disagrees with the auditor’s decision not to investigate an objection or if a party to the
auditor’ s findings is aggrieved, the auditor’ s decison may be chalenged in the courts.

6. Extraordinary audits

The Audit Commission may, on application from an elector or otherwise, decide that an extraordinary
audit should be held. One use of the extraordinary audit provison is to dlow an auditor to investigate
an objection on a prospective year of account — objections are not normaly investigated until after the
gppointed day.

B. Other powers of the auditor and remedies open to him

The auditor has a range of other powers and duties open to him, to: make a public interest
recommendation; issue a public interest report; apply to the courts for a declaration that an item of
account is unlawful; issue a prohibition order or apply for judicid review; and certify a sum arising
from failure to account and certify losses caused by wilful misconduct.

When exercising these powers the auditor has a quasi-judicia role. The auditor is not only responsible
for gathering evidence but aso for deciding what, if any, action should be taken againgt the authority,
its officers or members.

1. Public interest recommendation

Auditors have the power to force authorities to consider and respond publicly to recommendations
made in the management letter. There are two main areas where an auditor may consider it
appropriate to compel a public response to a recommendation, where:

- the authority have responded inadequately to recommendations previoudy made by the
auditor; and

- the authority disagrees with the auditor’s recommendations and the auditor sees advantage in
awider public debate on the issue.

Authorities will normally have the opportunity to comment on draft recommendations of this nature but
otherwise no dternative remedy is available to the authority.
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2. Public interest report

Auditors have the right to issue a specia report on a particular topic if they consider that the issue is of
such importance that it should be brought to the attention of the public. These reports are known as
public interest reports.

Examples of where an auditor might consider a public interest report are:

- excessive or inadequate levels of balances, lack of prudence, prospective budget deficits or
other financia prablems,

- deficiencies in income collection procedures and deficiencies in internal control arrangements,
management information Systems or monitoring arrangements.

The authority should have the opportunity to comment on the draft report and, where appropriate,
concerns should be communicated as soon as practicable to alow early corrective action to be taken.
The report must be considered by the authority and a public response given to the auditor. No remedy
is available to the authority.

3. Unlawful item of account

Auditors may apply to the courts for an item of account to be declared unlawful, that is ultra vires the
authority. This power may not be used if the Secretary of State for the Environment, Transport and the
Regions has sanctioned the item even though it may be otherwise unlawful.

Where the court declares the item unlawful, it may order the repayment of the amount by the person
concerned and the rectification of the accounts. The court must consider the person’s ability to pay
and is precluded from making a repayment order if it is satisfied that the person acted in good faith.
Where the person concerned is an elected member and the expenditure exceeds £2 000, the court may
disqualify the member from office for a set period.

Authorities may appeal to a higher court in accordance with normal procedures.
4. Failure to account

Where a person has failed to bring into account a sum which ought to have been included, or where
there is a loss or deficiency due to wilful misconduct, the auditor may certify a sum due from the
person responsible. This sum is recoverable either by the auditor himself or the authority. Where the
person is an elected member and the sum is over £2 000, the person will be disqualified from office for
aperiod of five years.

Wilful misconduct will generdly apply to an act or omission where the person acts, or fails to act,
knowing that he iswrong or demonstrating reckless indifference to whether he is wrong or not.

Parties affected by the auditor’s decision may chalenge the auditor’s certification of a sum due in the
courts.
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5. Prohibition order

The auditor may issue a prohibition order requiring an authority under audit to desist from making or
implementing decisons which the auditor believes may result in a significant, whether in financial
amount or principle, unlawful item of account.

The auditor must issue a statement of reasons within seven days. The authority may challenge the
auditor’s decision in the courts. Pending the result of the authority’s chalenge the prohibition order
may not be breached.

Alternatively the auditor may apply to the courts for a judicia review of any decision which the
authority has made or failed to make. The auditor must believe that the act or omission would have an
effect on the authority’ s accounts.

The auditor has no duty to consult with the authority before exercising the powers discussed in this
section. However, if time for consultation is consistent with the need to exercise the powers promptly
and in the public interest he should give the authority an opportunity to respond.
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