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Communication from the applicant (06/06/2017) in the case of KAPETANIOS AND OTHERS v. Greece 
(Application No. 3453/12)  
 
Information made available under Rule 9.1 of the Rules of the Committee of Ministers for the supervision of 
the execution of judgments and of the terms of friendly settlements. 
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e
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Communication du requérant (06/06/2017) dans l’affaire KAPETANIOS ET AUTRES c. Grèce (Requête 
n° 3453/12) [anglais uniquement] 
 
Informations mises à disposition en vertu de la Règle 9.1 des Règles du Comité des Ministres pour la 
surveillance de l’exécution des arrêts et des termes des règlements amiables. 
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SERVICE DE L'EXECUTION 
DES ARRETS DE LA CEDH 

According to Rule 9.1 of the Ru les of the Committee of Ministers for the supervision of the execution 

of judgments 

Submitted by : 

Athanasios Nikolopoulos, 28 Theokritou Street, Patras, Greece 

Representative: Konstantinos Farmakidis-Markou, lawyer, 86 Solonos Street, Athens, Greece 

Dear Madams/Sirs, 

1 am submitting the present communication concerning the execution of judgment of the 

Court "Kapetanios, Niko lopoulos and Aggloupas vs. Greece" (30 .4.2015), specifically the 

execution of th e part of the judgment that declared a violation of articles 6 para .2 and 41
h of 

the i h additional protocol of the Convention in the ca se of Athanasios Nikolopoulos 

(application no.42941/12). 

The applicant had been prosecuted in year 1998 for smuggling (selling 110.000 liters of 

gasoline and 221.000 of diesel without proper documents proving he had previously bought 

such quantities) . He w as found innocent by the competent crimin al court of Patras 

(judgement no. 2828/2000, which has become irrevocable according to the provisions of the 

Greek Code of Penal Procedure). 

On the 29th of September 1996 the competent cu stoms authority imposed on the applicant 

an administrative fine consisting of an amount of 37 .089.905 drachmas for evaded taxes and 

duties and a second a mou nt of 74.180.000 drachmas as "multiple fine" (twice the am ou nt of 

taxes and duties evaded). The fine has been imposed for the exact sa me breach of the law, 

that led to th e prosecution and later to the acquittai in substance of the applicant, as 

mentioned above. 

The applicant filed an application fo r annulment of the administrative fine . The competent 

admini strative court of first instance of Patras rejected the application (judgment 424/1998). 

On the 23rd of October 2003, the administrative court of appeal of Patras rejected the 

appeal filed by the applicant against the judgment of the court of first instance (judgement 

no.447/2003); the court decided that it was not within its powers to take into account the 

acquittai by the criminal court and that the applicant had to invoke and bring the criminal 

court's judgement before the admin istrative court according to the provisions of the Greek 

Code of Administrative Procedure, i.e . before the hearing of the case, whereas the appl icant 

had done so only after the hearing of the case . On November the 16th of 2011 the supreme 

administrative court of Greece (Council of State), rejected the appeal on points of law that 

th e applicant had filed aga inst the judgment of th e administrative court of appeal 

(judgement no.3616/ 2011 ). The CoS fou nd no vio lat ion of t he presum ption of innocence or 

t he principle of non bis in idem, by th e fa ct t hat t he administrative courts did not annul the 



imposed fine, desp ite the former acquittai of the appl icant for the exact same cr iminal 

prosecution . 

The applicant resorted to the European Co urt of Human Rights, which found a violation of 

articles 6 para .2 and 4 of the 7th additional protocol of the Convention (case of Kapetanios, 

Niko lopoulos, Agloupas vs . Greece, 30 .4.2015, application no.42491/12) . The applicant then 

applied to the Council of State demanding compliance of the greek courts to the judgment 

of the ECHR, accord ing to articles 46 of the Convention and 105A of the Greek Code of 

Administ rative Procedure), reversai of judgement no.3616/2011 and annulment of the 

previous judgments of the adm inistrative courts and of the fine for smuggling . ln judgment 

no.1993/2016 th e CoS held that the ECHR had exceeded its jurisdiction and erred, because it 

disregarded the non-compliance of th e applican t with the rules of the administrative 

procedure (timely invocation of th e criminal judgment before t he administrative court of 

appeal ), which should exclude any breach of rights by the greek courts . 

ln the meantime the Council of State issued judgment no.1741/2015 stating in the cases of 

breaches of the Law of Customs (smuggl ing) that lead to both , a crimi na l prosecution for the 

illega l act and an imposition of fine (taxes and duties evaded and "multiple fine"), the 

judgement of the courts of the administrative jurisdiction is not bound by the acqu itt ing 

judgement of the courts of criminal jurisdiction, because criminal acquittai is "eas ier" due to 

the implementation of the rule "in dubio pro reo", which has no place in the rul es and 

principles governing the administrat ive jurisdiction (para .14 of the judgement). 

Apart from the matter of annu lment of the fine by the competent courts of the 

admi nistrat ive jurisd iction in compliance with the res judicata of the courts of the criminal 

jurisdiction, the app licant further sought the revocation of th e fin e by the competent 

administrative authority in compl iance w ith the acquittai by the criminal courts . 

On August the 16th of 2016, the applicant filed an application to the Counci l of Compliance 

(article 2 of statuto ry law no .3068/2002) of the Supreme Court of Greece (Areios Pagos), 

which is competent of ove rsee ing the compliance of the Administration to the court 

judgments . He demanded that the Council orders the comp liance of the Customs Autho rity 

to the acquitta i, by revocation of the fine and that damages be paid for non-compliance. The 

duty of compl iance is relevant to the judgments, decis ions and orders of ai l jurisdictions, 

civil, criminal, administrative and auditory; the Council of Are ios Pagos is competent for 

cases of non-compliance of the Administration to civil and crim inal judgments. On December 

the 8th of 2016 the Counci l rejected th e appl icat ion (judgment 19/2016). The Counci l held 

that judgments of the courts of th e criminal jurisdiction that find the accused innocent do 

not entail a duty of compliance in the sense of art icle 95 para .5 of the Const itution and the 

provisions of statutory law 3068/2002 . 

The app licant further app lied to the M inistry of Finance (11.12. 2016), demanding the 

revocation of t he charging act of the 29th of September 1996 in comp liance to the 

2828/2000 crimina l judgment. On March the 10th 2017 the General Director of Customs and 

Special Consumer Taxes rejected the applicat ion declaring that the law does not provide for 

the revocation or annulment of acts of the directors of customs services by themselves o r 

other superior organs of the administration . She further added that, according to the Greek 



Customs Code, smuggling is an adm inistrat ive offence for wh ich a fine is imposed even if the 

competent authorities held that there is no criminal offence of smuggl ing. 

Although the Greek Gove rnm ent has paid for just satisfact ion (S .000 euro for damages and 

2.500 euro for expenses ), ail competent authorities (Council of State, Council of Compliance, 

General Director of Customs) have refused to the app licant the restitutio in integrum, i.e . 

th e cancelation of the fin e. Restitutio in integrum is an integral part of the compliance of the 

State to the ECHR judgments. Due to non-compliance the app licant still has the obl igation to 

paya vast amount of money for a cr ime he did not perpet rate, despite having spent years of 

effort to pursue his case successfully, even before the ECHR. He actua lly suffers a triple 

injustice becau se of the imposit ion of the fine, th e sanction of the fine by the administrative 

courts and the refusai of the Counci l of State to comply with the ECHR judgment. 

The app licant requests that ail necessary measures be taken to ensure that the Greek 

Governm ent respects the duty of compliance and its most important aspect, that of 

re st itution in integrum . 

Please find attached, judgments no. 1993/2016, 19/2016 and the answer of the General 

Director of Customs to the applicant (10 .3.2017) . 

86, Solonos Street 

106 80, Athens, Greece 

Te l: +30 210 36 42 149 

Fax: +30 210 36 08 647 
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