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Article 8 of the European Convention on Human Rights6

Article 8 of the European Convention on Human Rights

Right to respect for private and family life
1. Everyone has the right to respect for his private and family
life, his home and his correspondence.

2. There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the
law and is necessary in a democratic society in the interests of

national security, public safety or the economic well-being of
the Country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of the
rights and freedoms of others.
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Hatton and others v. the United Kingdom [GC]; Powell and Rayner v. the United
Kingdom; López Ostra v. Spain; Guerra and others v. Italy [GC]; Taşkın and oth-
ers v. Turkey.
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The two-stage test

are interconnected: a negative answer to the first question,
which aims to ascertain whether the complaint falls within the
scope of application of Article 8, will inevitably decide the
Court to stop the examination of the case. Conversely, not all
lack of interference by the State – assessed at Stage 2 – will
prompt the Court to stop the examination of the case, since
unfulfilled positive obligations might be at stake. The struc-
tured approach outlined below is followed by the Court each
time it applies Article 8. In many cases the Court will not
discuss each point in detail: its examination of an Article 8
complaint, however, will never depart from this scheme.

Stage 1 (Article 8 §1) – Does the complaint fall within 
the remits of Article 8?

In order to ascertain the applicability of Article 8 to a given sit-
uation the Court will ask the following question: 

� does the complaint fall within the scope of application of
Article 8? 

The answer will depend on whether, in the light of the specific
circumstances, it is possible to conclude that the situation at
stake amounts to “private life” or “family life”, “home” or “corre-
spondence” within the meaning of the provision. Should the
answer be negative and Article 8 be therefore inapplicable, the
complaint will not receive further examination. If, however, the
Court concludes for the applicability of Article 8, then the
second step applies.

Stage 2 (Article 8
interference?

The second stage is
vant depends on wh
with the right at iss
its assessment. In 
about the conformi
removal order, a se
treatment or, mor
forward by the state
the answer to the fo

� Has there been

If an interference h

� Is the interfere

� Does it pursue

� Is it necessary 

If the Court conclu
the exercise or enjo
paragraph of Artic
the Court will asce
obligation to put in
its Convention obl
will be:

� Did the state h
invoked?
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lso been considered relevant in consider-

ect for private life.6 The application of

sation claims has proven to be sensitive:
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he four dimensions of Article 8

 application of the first part of the two-stage test illustrated
ove, the time has come to provide practical directions on the
ntent of the four dimensions of Article 8. The following para-

raphs will examine each of them in the light of the Strasbourg
se-law. Although not exhaustive, the overview provides sig-

ificant guidance, which must be read bearing in mind the
ving nature of the Convention and the fact that societal
anges might soon move the boundaries of Article 8 further
ead. 

hat is private life?

he Strasbourg Court has never offered a clear and precise def-
ition of what is meant by private life: in its view it is a broad
ncept, incapable of exhaustive definition.4 What is clear is
at the notion of private life is much wider than that of privacy,
compassing a sphere within which every individual can freely

evelop and fulfil his personality, both in relation to others and
ith the outside world. Instead of providing a clear-cut defini-
on of private life, the Court has identified, on a case-by-case
asis, the situations falling within this dimension. The result is
rather vague concept, which the Court tends to construe and
terpret broadly: over the years the notion of private life has

een applied to a variety of situations, including bearing a
ame, the protection of one’s image or reputation, awareness of

family origins, physic

identity, sexual life an

determination and pe

and seizure and priv

tion, the Court has h

legal civil status com

found the provision 

related cases:5 dismis

ment restrictions, im

secret services have a

ing the right to resp

Article 8 to naturali

although the provisio

particular nationality

that it could not be ru

ship might, in certa

Article 8 of the Con

denial on the social id

protected by that pro

tion of a marriage h

remits of the provisio

Costello-Roberts v. the United Kingdom.

5. Bigaeva v. Greece. 
6. Rainys and Gasparavic

Lithuania (dec.).
7. Genovese v. Malta*, c

(dec.).
8. Dadouch v. Malta. 
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s towards the legal and judicial recognition
to partnerships between homosexuals, given
f little common ground between the Con-

 this was an area in which they still enjoyed a
 appreciation. […] The Court notes that […]
ion of social attitudes towards same-sex
en place in many member states. Since then

number of member states have afforded legal
same-sex couples [...]. Certain provisions of
lect a growing tendency to include same-sex
notion of “family” […]. In view of this evolu-
 considers it artificial to maintain the view
t to a different-sex couple, a same-sex couple
amily life” for the purposes of Article 8. Con-
relationship of the applicants, a cohabiting
le living in a stable de facto partnership, falls
on of “family life”, just as the relationship of a
uple in the same situation would.12

urt found that the following do not amount

tween an owner and his pet;13

tween a person and his corpse (exhumed for
r the purpose of establishing affiliation);14

ustria.

tenborg Mortensen v. Denmark (dec.).
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Which relationships constitute private life?

Which relationships constitute private life?

The notion of private life has often been used by the Court in a
versatile fashion, almost a catch-all clause able to provide pro-
tection to worthy situations which would not fall under the
scope of family life. The first category of relationships that are
covered by this concept, therefore, could be defined as quasi-
familial. They include:

� the relationship between foster parents and children they
have been taking care of;9

� relationships between unmarried couples.10

Until very recently relationships between same-sex partners,
with or without children, had not received protection under the
“private life” limb of Article 8.11 In 2010, however, the Court,
whilst clarifying that the Convention does not oblige member
states either to legislate for or legally recognise same-sex mar-
riages, accepted for the first time that homosexual relations do
represent a form of “family life”:

… the Court’s case-law has only accepted that the emotional
and sexual relationship of a same-sex couple constitutes
“private life” but has not found that it constitutes “family
life”, even where a long-term relationship of cohabiting part-
ners was at stake. In coming to that conclusion, the Court
observed that despite the growing tendency in a number of

European state
of stable de fac
the existence o
tracting States,
wide margin of
a rapid evolut
couples has tak
a considerable 
recognition to 
EU law also ref
couples in the 
tion the Court
that, in contras
cannot enjoy “f
sequently the 
same-sex coup
within the noti
different-sex co

Conversely, the Co
to private life:

� relationship be

� relationship be
DNA testing fo

9. X v. Switzerland.
10. Wakerfiel v. the United Kingdom.
11. Kerkhoven and Hinke v. the Netherlands.

12. Schalk and Kopf v. A
13. X v. Iceland.
14. Estate of Kresten Fil
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istant from the applicant’s usual residence
nal relations of such broad and indetermi-
 could be no direct link with the measures
 take in order to reconcile the omission of
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, in Friend and Countryside Alliance and
sidered that, despite the obvious sense of
nal fulfilment the applicants had derived
e interpersonal relations they had devel-
se were too broad and indeterminate in
g bans to amount to an interference with
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 life enshrined in Article 8 was further elu-
 in 2009, in the E.B case. The case con-

re undergone by a homosexual, single
ication for authorisation to adopt was
 the basis of her sexual orientation. The
at the complaint was not about the right

to adopt, which are not protected by the
out the right of single persons, expressly
egislation, to apply for authorisation to
ch a right (a possibility open to it under

vention), France had gone beyond its obli-
15
16
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the written relationship between a prisoner and a corre-
spondent of his, contacted for the purpose of launching a
campaign on prison conditions.15

he right to establish relationships with the 
utside world

he right to private life does not only encompass relationships
hich are already established, but also extends to the possibility
f “developing relationships with the outside world”. This
ncept lies at the heart of Article 8: in 1992 the Court clarified

that it would be too restrictive to limit the notion [of private
life] to an “inner circle” in which the individual may live his
own personal life as he chooses and to exclude therefrom
entirely the outside world not encompassed within that
circle.16 

uch right to enter in contacts with others, however, suffers
me limitations. In Botta, for instance, the Court was asked to

ecide whether the disabled applicant had a right to access the
rivate beaches at a given resort. The complaint was built
ound the fact that the resort identified by the applicant was

ot equipped with the facilities necessary to allow persons with
isabilities to access the beach and sea, as provided by the law.
he Court dismissed the application, finding that it did not fall
ithin the scope of Article 8. It considered that the right

invoked, namely to g
location which was d
concerned interperso
nate scope that there
the state was urged to
the private bathing e
private life. Similarly
others the Court con
enjoyment and perso
from hunting and th
oped through it, the
scope, for the huntin
their rights under Ar

The notion of private
cidated and extended
cerned the procedu
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rejected allegedly on
Court was satisfied th
to found a family or 
Convention,17 but ab
granted by French l
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Article 53 of the Con

. X v. the United Kingdom (dec.), 6 October 1982.

. Niemetz v. Germany. 17. Fretté v. France (dec.).
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 linger on in old age or in states of advanced
tal decrepitude which conflict with strongly

lf and personal identity. […] The applicant in
vented by law from exercising her choice to
 considers will be an undignified and dis-

o her life. The Court is not prepared to
is constitutes an interference with her right
rivate life as guaranteed under Article 8 §1 of
.

iving family in relation to the burial of their
 considered to fall within the remits of

the Court often abstained from spelling out
rence relates to the concept of private or

esire to have one’s ashes scattered on one’s
right of a mother to modify the last name
mb of her stillborn child21 were considered
private life. The excessive delay of national
n to her parents the corpse of a 4-year-old
topsy was considered to infringe on both

 life.22 In other instances the Court has
ting that the situation gave rise to an issue
hout specifying the dimension involved: this

as asked to adjudicate the entitlement of a

. 
sia.
 France.
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Is there a right to self-determination and personal autonomy under Article 8? Ending o

gations under Article 8, and therefore the complaint could be
scrutinised.

Is there a right to self-determination and 
personal autonomy under Article 8? Ending of 
life and after-death arrangements

In 2002 the Court was confronted with the issue of prohibition,
within national legislation, of assisted suicide and decided on
the admissibility of the Article 8 complaint by making explicit
reference, for the first time, to the concept of personal auton-
omy.18 The applicant, suffering from the devastating effects of a
degenerative disease responsible for increasingly deteriorating
conditions and cause of major physical and mental suffering,
claimed the right to choose to end her life with the assistance of
her husband. From the applicant’s perspective, her decision on
how to pass away was to be viewed as part of the act of living,
which Article 8 undoubtedly protects. By deciding on the
admissibility the Court stated that:

The very essence of the Convention is respect for human
dignity and human freedom. Without in any way negating
the principle of sanctity of life protected under the Conven-
tion, the Court considers that it is under Article 8 that
notions of the quality of life take on significance. In an era of
growing medical sophistication combined with longer life
expectancies, many people are concerned that they should

not be forced to
physical or men
held ideas of se
this case is pre
avoid what she
tressing end t
exclude that th
to respect for p
the Convention

The wishes of surv
relatives have been
Article 8, although 
whether the interfe
family life.19 The d
property20 and the 
engraved on the to
under the angle of 
authorities to retur
girl following an au
private and family
limited itself to sta
under Article 8, wit
happened when it w

18. Pretty v. the United Kingdom. 

19. Girard v. France.
20. X v. Germany (dec.)
21. Znamenskaya v. Rus
22. Panullo and Forte v.
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y carried out behind closed doors, how-
 protection of Article 8. The applicants in
Brown contended that their prosecution
ssault and wounding in the course of con-
istic activities between homosexual adults
ticle 8. Although the Court did not enter
o whether the applicants’ behaviour fell
rivate life, it expressed some reservations
rotection of Article 8 to activities involv-

mber of people, which required the provi-
rnished chambers and paraphernalia, the

affiliates and the recording of videotapes
the community. The concept was further
d A.D. There, the Court clarified that the
ual relationships also include the right to
y, which is an integral part of personal
s that one’s will to live according to one’s

o the possibility that the person engages in
s physically or morally damaging or dan-
ent seems to suggest, in other words, that
l autonomy must be interpreted as includ-
 choices concerning one’s body.
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24
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other to attend the burial of her stillborn child, possibly
companied by a ceremony, and to have the child’s body trans-

orted in an appropriate vehicle23 and to the refusal to allow the
ansfer of an urn containing the ashes of the applicant’s hus-
and.24

o sexual activities fall within the scope of 
rivate life?

 an early case from the 1970s the Commission elucidated that

The right to respect for private life is of such a scope as to
secure to the individual a sphere within which he can freely
pursue the development and fulfilment of his personality.
To this effect, he must also have the possibility of establish-
ing relationships of various kinds, including sexual, with
other persons.25

his statement makes it clear that sexual relationships and
tivities fall into a person’s private life. A quick overview of the
risprudence on the matter clarifies how these are considered
very important and intimate aspect of any individual, deserv-
g the utmost protection. The need for protection is so strong
at in Dudgeon the Court found that the very existence of leg-
lation criminalising consensual homosexual conducts
etween adult males was found to affect a person’s private life,

even if the person ha
nal offence.

Not all sexual activit
ever, comes under the
Laskey, Jaggard and 
and convictions for a
sensual sado-masoch
were in breach of Ar
into the merits as t
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ing a considerable nu
sion of specifically fu
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for consumption by 
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gerous.26 This statem
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ing the right to make

. Hadri-Vionnet v. Switzerland (dec.).

. Elli Poluhas Dödsbo v. Sweden (dec.).

. Brüggeman and Scheuten v. Germany (dec.). 26. Pretty.



E RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE

17

, a case concerning the use of the wife’s last
e, the Court clearly stated that despite not
ticle 8, one’s name, as a means of personal
f linking to a family, must be viewed as part
 family life, which must be enjoyed without
d on gender. In Guillot, which was about

rench authorities to register the applicant’s
ame “Fleur de Marie” as it was not listed in

r, the Court further clarified that the choice
e by parents amounts to a personal, emo-
erefore comes within their private sphere.

 to ethnic identity?

red by Article 8 encompasses not only the
tity29 but also the right of those belonging to
to live according to their traditional lifestyle.
a Gypsy of her caravan was regarded by the

t of her ethnic identity as a Gypsy, reflecting
on of that minority of following a travelling
 the case even though, under the pressure of
nd diverse policies or from their own voli-
sies no longer live a wholly nomadic exist-
singly settle for long periods in one place in
te, for example, the education of their chil-

a.
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The multi-faceted notion of private life

The multi-faceted notion of private life

In addition to interpersonal relationships, the notion of private
life covers other situations or activities that have been identi-
fied by the Court in its case-law. What follows is a non-exhaus-
tive illustration of the most relevant ones, divided by subject
matter. 

Is gender identity protected by Article 8?

The protection of and respect for human dignity and human
freedom would be deprived of most of its meaning if it were to
be interpreted as excluding the rights of transsexuals to per-
sonal development and to physical and moral security.
Although Article 8 does not contain a right to self-determina-
tion as such, in Van Kück the Court clarified that it would be
contrary to the Convention not to regard one’s freedom to
define oneself as female or male as one of the most basic essen-
tials of self-determination.27 Change of name and the issuing of
official papers reflecting gender reassignment have therefore
been found to concern the right to respect for private life under
Article 8 §1.28

Is there a right to a name?

The issue of the applicability of Article 8 to the choice of first
and last names was first examined by the Court in the early

1990s. In Burghartz
name by her spous
being explicit in Ar
identification and o
of one’s private and
discrimination base
the refusal of the F
daughter with the n
the Saints’ Calenda
of a child’s forenam
tional matter and th

Is there a right

The protection offe
right to ethnic iden
an ethnic minority 
The occupation by 
Grand Chamber as

an integral par
the long traditi
lifestyle. This is
development a
tion, many Gyp
ence and increa
order to facilita

27. Also recalled in Schlumpf v. Switzerland.
28. B. v. France. 29. Ciubotaru v. Moldov
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 concerned be obtained when the picture
hen publication becomes possible.

as adopted in Georgi Nikolaishvili, where
 the posting of a person’s picture on the
veral police stations in different parts of
lic dissemination, as the photo could be
 population at large. In this case the con-
on into the applicant’s private life was also
 that the applicant, who was not even the
l prosecution at the material time of the
considered an “ordinary person”, to whom
 have been justified by any of the legiti-

e labelling of the applicant as “wanted” in
urder case damaged his reputation, social
logical integrity, thus infringing on the
 protected by Article 8.

’s reputation

th a judgment32 representing a progressive
ent on the right to respect for private life,
that Article 8 applies to the protection of
tated that a reputation forms part of the
d psychological integrity, imposing a duty
ational courts, even if the criticism is
ext of a public debate.33

30
31

hb_privatelife.book  Page 18  Monday, February 13, 2012  3:58 PM
8

dren. Measures which affect the applicant’s stationing of her
caravans have therefore a wider impact than on the right to
respect for home. They also affect her ability to maintain
her identity as a Gypsy and to lead her private and family
life in accordance with that tradition.30 

hotographs of individuals

ntil 2009 the right to one’s image had been dealt by the Court
 the context of publication of pictures in the press.31 Subse-

uent applications, however, allowed to extend significantly the
otion of “divulgation” of one’s image. The case of Reklos and
avourlis concerned the taking of photographs of a new-born
aby, including the face, by a professional photographer hired
y the private clinic where the birth took place to prepare a
hoto shooting for clients. The Court clarified that the mere
king of a photograph by others, regardless of its publication

r dissemination, affects a person’s private life. In the case
nder review, the pictures had been taken in a sterile unit
hose access was restricted to medical staff. In deciding that
e case fell within the notion of private life, the Court stressed
at a person’s image reveals one’s unique characteristics and
nstitutes one of the main features of the individual’s person-

ity. The effective protection of the latter requires that the

consent of the person
is taken and not just w

A similar reasoning w
the Court assimilated
public premises of se
the Country to a pub
easily accessed by the
clusion on the intrusi
grounded in the fact
subject of a crimina
posting, ought to be 
no interference could
mate aims. Lastly, th
connection with a m
identity and psycho
applicant’s private life

The right to one

In 2007 the Court, wi
step in the developm
expressly recognised 
one’s reputation. It s
individual identity an
of protection on n
expressed in the cont

. Chapman.

. Von Hannover v. Germany; Sciacca v. Italy; Mosley v. the United Kingdom; Gur-
genidze v. Georgia. 32. Pfeifer v. Austria.
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 to provide details of personal expenditure
oses (thus disclosing intimate aspects of

ecording and/or storage of telephone con-

sonal identification established for adminis-
il purposes, such as health, social and fiscal

d by CCTV in the public street;42

intercepting conversations between the
their relatives in the visiting rooms of pris-

hether personal information held by the
 any of the private-life aspects protected by
 will have due regard to the specific context
rmation at issue has been recorded and
 of the records, the duration of the storage,
ese records are used and processed and the
obtained.44

ever information about a person is in the
the individual concerned must have speedy
xercise of such right of access might suffer

nd.
ingdom.
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Collection of personal data and their access

Collection of personal data and their access

Public information can fall within the scope of private life
where it is systematically collected and stored in files held
by the authorities. That is all the truer where such informa-
tion concerns a person’s distant past.34

This statement of the Court illustrates how collection and
storage by the state of information and data related to individu-
als with or without their consent, as well as their accessibility,
will always concern a person’s private life, thus falling within
the remits of Article 8. Their eventual, subsequent use is has no
bearing in this finding. Further examples include: 

� official census where data on sex, marital status, place of
birth, ethnic identity and other sensitive information are
compulsorily collected;35

� recording of fingerprints, images, cell samples, DNA pro-
files36 and other personal or public information by the
police,37 even if covered by confidentiality;38

� collection and storage of medical data and other medical
records;39

� the compulsion
for fiscal purp
private life);40

� interception, r
versations;41

� a system of per
trative and civ
databases;

� images capture

� a system for 
detainees and 
ons.43

In determining w
authorities involves
Article 8, the Court
in which the info
retained, the nature
the way in which th
results that may be 

In any case, when
hands of the state, 
access to it.45 The e

33. The position was recalled in Petrina v. Romania. 
34. Rotaru v. Romania [GC]. The Court noted that the situation complained of in

Rotaru, that is lack of sufficient safeguards for the protection of individual’s pri-
vate lives, was still present at the time of the judgment in Association 21 Decem-
ber 1989 and others v. Romania.

35. X v. the United Kingdom (dec.), 6 October 1982.
36. S. and Marper v. the United Kingdom [GC]. 
37. Murray v. the United Kingdom.
38. Leander v. Sweden. 
39. Chave née Jullien v. France (dec.). 

40. X v. Belgium (dec.).
41. Amman v. Switzerla
42. Peck v. the United K
43. Wisse v. France. 
44. S. and Marper.
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e person, his clothing and his personal

lking in the street was found to amount to
the right to respect for private life.50 The
is undertaken in a public place does not
plicable. Indeed, in the Court’s view, the
search may, in certain cases, increase the
interference because of an element of
arrassment. Items such as bags, wallets,
s may, moreover, contain personal items

eel uncomfortable to expose to the view of
e the applicant was subjected to a forced
order guards, the Court held that

d by the authorities on a person interferes
ivate life.

ly to air travellers and persons entering
gs, who might be seen as consenting to

hoosing to travel or to access certain
freedom to leave personal items behind or
ing subjected to a search. 

rveillance of the workplace

es that once used to be regarded as public
e for the purpose of Article 8. The trend
arly as 1992 in Niemetz. Asked to adjudi-

45

46

47
48
49 the United Kingdom. 
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om a number of constraints, related for instance to the pres-
ce of criminal investigations against that person or to the

eed to balance the individual rights with collective or individ-
al interests.46 In all circumstances the denial of access raises an
sue under Article 8. So does the disclosure of personal infor-
ation to other institutions or to the press.47 Whether the

enial of access will lead to a violation will very much depend of
e reasons put forward by the state to justify such decision,
d on whether the refusal can be regarded as necessary in a

emocratic society and proportionate to the aim pursued.48 

rivacy in the public context 

 defining the broad boundaries of the concept of “private life”
e Court acknowledges that there is a zone of interaction of a

erson with others, even in a public context, which may fall
ithin this notion. A number of elements will come into play in
rder to ascertain whether a person’s private life is concerned
utside the home or private premises. In this connection, rea-
nable expectations as to privacy may be a significant, though

ot necessarily conclusive, factor.49 The use of coercive powers

conferred by legislati
detailed search of th
belongings whilst wa
an interference with 
fact that the search 
render Article 8 inap
public nature of the 
invasiveness of the 
humiliation and emb
notebooks and diarie
whose owner might f
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search of her bag by b

� any search effecte
with his or her pr

This might not app
certain public buildin
such searches by c
premises, having the 
walk away without be

Searches and su

More and more spac
are considered privat
was inaugurated as e

. A delay of six years in granting the applicant access to the personal file created
on him by the secret service under the communist regime was found to be in
breach of Article 8 in Haralambie v. Romania.

. Placing the burden of proof of the state’s interference on the applicant’s right,
particularly where the applicable rules were secret, was found contrary to the
principle of equality in Turek v. Slovakia.

. Z v. Finland and M.S. v. Sweden. 

. Segerstedt-Wiberg and others v. Sweden.

. P.G. and J.H. v. the United Kingdom. 50. Gillan and Quinton v. 
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e Court’s view, this public official could rea-
ted his workspace to be treated as private
least his desk and filing cabinets, where he
ngings. The search thus amounted to an
 his private life. Similarly in Copland the
 decide on the unlawful monitoring of a civil
, e-mail and Internet usage. It held that e-
 workplace should be covered by the notions
d “correspondence”, as should information
itoring of personal use of the Internet at the
e applicant had been given no warning that
liable to monitoring, she had a reasonable
e privacy of the communication and mes-
ices present in the workplace.

 or obligation to become a 
tion of Article 8 to abortion and 

ghts

e Commission recognised that Article 8 is
on issues:

 regulating the interruption of pregnancy
the sphere of private life, since whenever a
nant her private life becomes closely con-
 developing foetus.51

euten (dec.). 
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Is there a right or obligation to become a parent? Application of Article 8 to abortion a

cate on the legality of the search of a lawyer’s office, the Court
then rejected the German Government’s argument that Article
8 did not afford the protection sought by the applicant, since
the activity had taken place on professional premises. The
Strasbourg judges noted there was no reason of principle why
the notion of “private life” should exclude professional or busi-
ness activities, since it was in the course of their working lives
that most people had a significant opportunity of establishing
and developing relationships with others. To deny Article’s 8
protection on the ground that the measure complained of
related only to business could lead to an inequality of treat-
ment, in that such protection would remain available to a
person whose professional and non-professional activities
could not be distinguished. The Court also relied on the fact
that, in certain Contracting States, the word “home” had been
accepted as extending to business premises, an interpretation
which was concordant with the French text of Article 8 (“domi-
cile”). In 2002 the Court considered that time had come for
Article 8 to be construed as including the right to respect for a
company’s head office, branch office or place of business. In
Stés Colas Est and others it found that the investigators had
entered the applicants’ premises without a warrant, which
amounted to trespass against their “home”. 

In the case of Peev the Court had the opportunity to further
define the scope of “private life” in the context of a search
carried out in the office of a public official employed as an
expert at the Supreme Cassation Prosecutor’s Office, where he

had his office. In th
sonably have expec
property, or at the 
kept personal belo
“interference” with
Court was asked to
servant’s telephone
mails sent from the
of “private life” an
obtained from mon
place of work. As th
her calls would be 
expectation as to th
sages sent using dev

Is there a right
parent? Applica
reproductive ri

As early as 1976 th
applicable to aborti

[…] legislation
touches upon 
woman is preg
nected with the

51. Brüggeman and Sch
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 As a corollary, in Boso the father’s com-
n of the wife to carry out an abortion was
 was dismissed as being manifestly ill-
aw seems to indicate that when the inter-
arents are at stake, the decision not to

evails that of becoming one. Should the
grity be at stake, the prevalence of her
mes almost automatic.

ases the Court has held the rights of the
 to those of the mother, the perspective
cision concerns the initiation of a preg-

he Court an opportunity to analyse the
n rights provisions in relation to “new
ogies”, and on the rights and relationships
ction. This sensitive issue of ethical nature
Court in 2007. The case concerned the
m the applicant’s ovaries for in vitro ferti-
applicant complained that domestic law
artner to withdraw his consent to the con-
se of the embryos, thus preventing her

to whom she was genetically related. The
, in the first place, that the concept of “pri-
d the right to respect for such a decision
 It then underlined how both male and

52
53

 the notion of victim of the father in cases of termination
nited Kingdom (dec.), 13 May 1980.
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 Grand Chamber judgment against Ireland further clarified52

at while Article 8 cannot not be interpreted as conferring a
ght to abort, its prohibition comes within the scope of the
plicants’ right to respect for their physical and psychological
tegrity, clearly encompassed by the notion of “private life”.
his means also that Article 8 confers the right to have timely
cess to all the available diagnostic services needed to take an
formed decision (and requires that such services be genuinely
ailable); together with the right of effective access to prenatal
re. In this respect states are under an obligation to ensure
eir services in such a way that the respect of the freedom of
nscience of health professionals does not, in practice, impede
e exercise of the right of access to such services by the women
ncerned.53

he termination of pregnancies, however, encompasses not
nly the rights of mothers-to-be, but also the fathers’. Taking a
osition that was to be later elaborated in Evans (discussed
elow), the Strasbourg judges concluded that the potential
ther’s right to respect for his private and family life could not
e interpreted so widely as to embrace the right to be consulted
r to apply to a court about an abortion which his wife sought,
nce the respect for the private life of the pregnant woman –
he person primarily concerned by the pregnancy and its con-
nuation or termination” – is interpreted as superseding any

rights of the “father”.
plaint that the decisio
not shared with him
founded.54 The case-l
ests of two future p
become a parent pr
mother’s bodily inte
autonomy rights beco

Whilst in abortion c
father to be inferior
changes when the de
nancy. Evans gave t
application of huma
reproductive technol
surrounding reprodu
was decided by the 
extraction of eggs fro
lisation (IVF). The 
allowed her former p
tinued storage and u
from having a child 
Court acknowledged
vate life” encompasse
to become a parent.

. A, B, and C v. Ireland [GC].

. R.R. v. Poland.
54. Boso v. Italy (dec.). On

of pregnancy, X v. the U
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ation of legal ties covered by 

d on numerous occasions56 that paternity
thin the scope of Article 8. Although nor-
urg judges will be asked to adjudicate
 determination of a legal or biological rela-
 child born out of wedlock and his natural
e answer about the applicability of Article 8
where the proceedings are aimed at the dis-
existing family ties.57 In all such cases the
 at the proceedings from a “family life” per-
event the right to know one’s ascendants is
t of one’s personal identity, therefore falling
the concept of “private life”.58 

ictions imposed by the state 
 life?

n by the states to protect the public against
ch as the obligation to wear seatbelts or to
s in industry, will also fall under the scope

rticle 8, though in most cases they will be
erogation clause.

acklung v. Finland; Mikulić v. Croatia; Jäggi v. Switzerland. 
ark.
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Is the determination of legal ties covered by Article 8?

female parties to IVF treatment deserve equal treatment,

despite their different involvement in the procedure and, there-

fore, the storage and implantation of fertilised eggs requires the

continuous consent of all parties involved.

Since the inability to beget children is not an inevitable conse-

quence of imprisonment, Article 8 suffers no restrictions when

applied to detainees.55 The provision has recently been inter-

preted as encompassing also the choice of how to become a

parent: in Ternovszky the applicant complained that she had

not been able to give birth at home, rather than in hospital, as

health professionals were effectively dissuaded by law from

assisting her as they risked being convicted. The Court

observed that

[t]he notion of personal autonomy is a fundamental princi-

ple underlying the interpretation of the guarantees of

Article 8. Therefore the right concerning the decision to

become a parent includes the right of choosing the circum-

stances of becoming a parent. The Court is satisfied that the

circumstances of giving birth incontestably form part of

one’s private life for the purposes of this provision.

Is the determin
Article 8?

The Court has hel
proceedings fall wi
mally the Strasbo
instances where the
tionship between a
father is at stake, th
will be no different 
solution in law of 
Court will not look
spective, as in any 
an important aspec
within the scope of 

Do safety restr
concern private

The measures take
various dangers, su
use safety appliance
of application of A
justified under the d

55. Dickson v. the United Kingdom.

56. See, among others, B
57. Rasmussen v. Denm
58. Anayo v. Germany. 
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tally ill person to a place where his condi-
ly untreated;63 and repeated psychiatric
rt intervals in connection with similar
 the same court.64

en Article 8 and Article 3

 asked on many occasions to adjudicate
g both Article 3 and 8. The interplay
isions is due to the fact that the notion of

ad that there might be circumstances in
 be regarded as affording a protection in
 during detention which do not attain the
ired by Article 3.65 Conversely, the Court
e circumstances the finding of a violation

s it unnecessary to examine the complaint
.66 Although in Costello-Roberts the Court
Article 8 could afford a protection which
en by Article 3, its position was to apply
clusively.67 From 2003, however, the Court

59
60
61

ingdom (dec.). 
. Examples of compulsory psychiatric examination falling
icle 8 can be found in Glass, Y.F., Matter v. Slovakia.
 Florea v. Romania the exposure of an already ill non-
assive smoking whilst in detention, in contravention to
roviding for separate facilities for smokers and non-
 violate Article 3. 
. Turkey, concerning a forced gynaecological examination
uld fall within the ambit of Article 8.
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hat does the right to physical and moral 
tegrity mean?

s already mentioned, the notion of “private life” is rather
road. Depending on the circumstances, the notion can extend
 the moral and physical integrity of the person, leading to a

ossible overlap with Article 3 situations particularly, for
stance, when the person is detained or otherwise deprived of

berty within the meaning of Article 5 of the Convention. Non-
nsensual or compulsory medical treatment or examination,
gardless of how minor, will certainly fall within the protective
ope of private life under Article 8. Whether the interference
uld be justified under paragraph 2 is of course a different

uestion that the Court will examine at a later stage. Examples
f cases where physical or moral integrity were (or could have
een) looked at from an Article 8 perspective include: the
ministration of medicaments to a severely handicapped child

y hospital staff against the wishes of his mother;59 a strip-
arch of all visitors of a prison, regardless of any reasonable
spicion of having committed a criminal offence;60 forcible
ministration of emetics to a suspected drug trafficker in

rder to provoke vomiting of the psychotropic substance swal-
wed;61 and the forcible gynaecological examination of a

etainee.62 Examples of psychological integrity include: the

deportation of a men
tion would go large
examinations at sho
criminal cases before

Interplay betwe

The Court has been
complaints triggerin
between the two prov
private life is so bro
which Article 8 could
relation to conditions
level of severity requ
has found that in som
under Article 3 make
raised under Article 8
did not exclude that 
went beyond that giv
either one of them ex

. Glass v. the United Kingdom.

. Wainwright v. the United Kingdom (dec.).

. Jalloh v. Germany [GC]. Eventually the case was decided with recourse to Arti-
cle 3, owing to the severity of the treatment. 

62. Y.F. v. Turkey.
63. Bensaid v. the United K
64. Worva v. Poland (dec.)

under the scope of Art
65. Raninen v. Finland. In

smoker applicant to p
national legislation p
smokers, was found to

66. Jalloh; Yazgul Yilmaz v
which, in principle, wo
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member states of the Council of Europe in
nsensual sexual acts,69 the International
for the former Yugoslavia’s view that in

nal law, any sexual penetration without the
nstituted rape, and accepting the scientific
s of sexual abuse, in particular those under
to a rape with the so called “frozen fright”
ogical infantilism syndrome, consisting of
orientation, and numbness), by which the
ther submits passively to or dissociates her
gically from the rape, the Court underlined
aw and legal practice concerning rape to
cial attitudes requiring respect for the indi-
nomy and for equality. As a corollary, it con-
s 3 and 8 of the Convention placed on

ositive obligation to criminalise and effec-
y non-consensual sexual act, regardless of
victim. The Court also noted that the pres-
cilable versions of the facts by the victims

lled, in the light of relevant modern stand-
ve and international law, for a context-
t of the credibility of the statements made

 of all the surrounding circumstances which
ucted. Without entering into the merits of
sibility of the accused, the Court found that

sters’ Recommendation Rec (2002) 5 on the protection of
nce.
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Interplay between Article 8 and Article 3

started to examine Article 8 and Article 3 complaints in con-
junction more often. The first case in which this integrated
approach was adopted was the case of M.C. v. Bulgaria. A 14-
year-old68 girl had been raped by two men. Since the criminal
investigations found insufficient evidence that the applicant
had been compelled to have sex with the accused and that
intercourse was the result of the use of force or threats, pro-
ceedings were discontinued. Before the Strasbourg authority
the applicant invoked, amongst others, Articles 8 and 3. She
complained that Bulgarian law and practice did not provide
effective protection against rape and sexual abuse, requiring
evidence of active resistance by the victim. The effectiveness of
investigations was also challenged. The Court reiterated that
Articles 3 and 8 of the Convention require member states not
only to criminalise rape, but also to apply this legislation
through effective investigation and prosecution. Although
proof of the use of physical force by the perpetrator and physi-
cal resistance on the part of the victim had been historically
required in some systems for the crime to be proven, this was
not the case at European level, where any reference to physical
force had been removed from legislation and/or case-law, lack
of consent rather than force being critical. Recalling the con-

sensus reached by 
penalising non-co
Criminal Tribunal 
international crimi
victim’s consent co
opinion that victim
age, often respond 
(traumatic psychol
physical shock, dis
terrorised victim ei
or himself psycholo
the need for the l
reflect changing so
vidual’s sexual auto
cluded that Article
member states a p
tively prosecute an
the attitude of the 
ence of two irrecon
and the accused ca
ards in comparati
sensitive assessmen
and for verification
had not been cond
the criminal respon

67. In López Ostra the Court took the unanimous view that although the conditions
in which the applicant and her family had lived for a number of years were very
difficult (the applicant complained about the inconvenience caused by a waste-
treatment plant situated a few meters away from her home), they did not reach
the minimum threshold required to be examined under the angle of Article 3. 

68. This is the age of consent for sexual intercourse in Bulgaria.
69. Committee of Mini

women against viole
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as only after the divorce became final, and
tions of ill-treatment and abuse had been
licant was in a position to apply to sever
rt considered that the alternative measure
ak Government (an order restraining the
d from inappropriate behaviour) would
he applicants with adequate protection
 and father and therefore did not amount
tic remedy.70 In the view of the Court the
 the allegations, which were recognised by
uired that the applicant and her children
otection. This, however, was not provided
ith regard to the children, the Court also
 of a violation by the domestic Courts did
uate redress for the damage that they had
n, therefore, Slovakia was found to have
n to protect all the applicants from ill-

n of Articles 3 and 8.

 can also become an issue when Articles 3
on are engaged. The case of Ebcin brought
 Court a violent practice which was wide-
 and 1995 in South-East Turkey, whereby
acked in the public street and either killed
d by PKK terrorists. The applicant had

n of non-exhaustion of domestic remedies raised by the
d to be ungrounded.
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e effectiveness of the investigation, particularly the features
d approach of the investigations fell short of Bulgaria’s posi-

ve obligations under Articles 3 and 8 of the Convention to set
p and enforce a criminal-law system punishing all forms of
pe and sexual abuse.

imilar conclusions were adopted in the case of E.S. and others.
he applicant complained of her inability to obtain an order for
er husband (who was later sentenced to four years’ imprison-
ent for ill-treatment, violence and sexual abuse against his
ife and children) to move out of the council flat of which they
ere joint tenants. According to the domestic jurisdictions, she
uld only be entitled to bring proceedings to terminate the
int tenancy after a final decision in the divorce proceedings.
eanwhile she could apply for an order requiring her husband
 refrain from inappropriate behaviour. The Constitutional
ourt invested with the matter considered that there had been
o violation of the applicant’s rights as she had not applied for
ch an order. However, it held that the lower courts had failed
 take appropriate action to protect the children from ill-treat-
ent. No compensation was awarded, however, as the Consti-
tional Court considered that the finding of a violation

rovided appropriate just satisfaction. Following the introduc-
on of new legislation, the applicant obtained two protection
rders: the first preventing her ex-husband from entering the
at and the second awarding her exclusive tenancy. In the
eantime, however, the applicants had had to move away from
eir home, family and friends and two of the children had had

to change school. It w
a year after the allega
brought, that the app
the tenancy. The Cou
proposed by the Slov
applicant’s ex-husban
not have provided t
against their husband
to an effective domes
nature and severity of
the Government, req
receive immediate pr
in a timely fashion. W
noted that the finding
not amounted to adeq
suffered. In conclusio
failed in its obligatio
treatment, in violatio

Lengthy proceedings
and 8 of the Conventi
to the attention of the
spread between 1984
civil servants were att
or seriously wounde

70. Therefore the objectio
Government was foun
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amily life

 needs to be clarified when dealing with the
nent of Article 8 is the meaning given to the
 notion used by the Court has developed
with the changing attitudes of European
very well continue to do so in the light of
The Court has time and again said in its
tion of “family life” in Article 8

 solely to families based on marriage, and
s other de facto relationships. When decid-
elationship may be said to amount to “family
f factors may be relevant, including whether

together, the length of their relationship and
ave demonstrated their commitment to each
 children together or by any other means.72

 approach takes into account the variety of
ts in the Council of Europe member states,
cations of their crisis and the directions of
velopments. De facto family life, therefore,

n under the Convention on an equal basis
lished ties.73 The fact that the Court decides
family life on a case-by-case basis, assessing
ies existing between the parties, means that
 enumerate all the relationships which con-

ited Kingdom.
ustria.
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The nature of family life

been the victim of such an attack, performed with the use of

acid thrown onto her face. The incident left the applicant

unable to work for a year and a half and caused permanent

damages, including a lasting neck tumour. The Court decided

to examine the applicant’s complaints, concerning the state’s

obligation to protect her and ensure that those responsible for

the inhuman treatment she had suffered were promptly

brought to justice, under Articles 3 and 8 of the Convention.

Whilst considering that the authorities could not be held

responsible for any failure to take steps to protect the applicant

individually (the likelihood that public servants might be

threatened, attacked or killed in an area which was prey to ter-

rorism could not be ruled out, the applicant was not a public

figure and did not provide evidence of any intimidation or

threat prior to the assault), the Court reached an opposite

verdict in relation to the procedural obligations to investigate

and prosecute the case. Taking into account the lengthy delays

registered in the criminal proceedings, as well as the overall

duration of the administrative proceedings for compensation,

the Court found that Turkey had failed to provide adequate

protection against a serious act of violence and that there had

been a violation of Articles 3 and 8.71

The nature of f

The first point that
“family life” compo
word “family”. The
over time in line 
society and might 
evolving customs. 
case-law that the no

is not confined
may encompas
ing whether a r
life”, a number o
the couple live 
whether they h
other by having

The Court’s flexible
family arrangemen
as well as the impli
the their current de
receives recognitio
with formally estab
on the existence of 
the close personal t
it is not possible to

71. Having regard to its findings under Articles 3 and 8, the Court considered that it
was not necessary to examine separately the complaint under Article 6 §1. 

72. X, Y, and Z v. the Un
73. Schalk and Kopf v. A
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rs of disposition between near relatives.80

annot be interpreted as imposing an obli-
 to recognise religious marriages or to
ime for particular categories of unmarried
ce purposes.81

te that all the above-mentioned relation-
nder the “private life” section of this hand-
the strength, arrangements and features of
 will be considered under one or the other
ticle 8. The final result (protection), how-

cohabitation necessary or 
lish family life? 

ful and genuine marriage is sufficient to
 of Article 8 for all those involved: chil-
be considered part of such relationship
their birth.82 This means, conversely, that
money, for instance those contracted to
ules or to acquire a nationality, fall outside
ision. Whilst sufficient, a valid marriage is
ily life to exist: the relationship between a
 attracts the protection of the Convention
ital status.83 In Johnston the Court clarified

74
75
76
77
78
79

ance.

lands.
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itute family life. In any case, should a situation fall foul of the
otion of “family life”, it might very well enjoy the protection of
rticle 8 under the angle of “private life”.

hat constitutes family life for the purpose of 
rticle 8?

he following relationships have been found to amount to
mily life for the purpose of Article 8: 

between children and their grandparents;74

between siblings, regardless of their age;75

between an uncle or aunt and his/her nephew or niece;76

between parents and children born into second relation-
ships, or those children born as a result of an extra-marital
or adulterous affair, particularly where the paternity of the
children has been recognised and the parties enjoy close
personal ties;77

between adoptive/foster parents and children.78

amily life is not limited to social, moral or cultural relations,
ut also encompasses interests of a material kind, such as the
bligations79 in respect of maintenance, inheritance rights and

limitations and matte
Article 8, however, c
gation on the states
establish a special reg
couples for inheritan

It is interesting to no
ships are also listed u
book. Depending on 
the personal tie, they
ambit covered by Ar
ever, will not change.

Are marriage and 
sufficient to estab

The presence of a law
trigger the protection
dren, therefore, will 
from the moment of 
paper marriages-for-
bypass immigration r
the scope of the prov
not necessary for fam
mother and her child
regardless of her mar

. Marckx v. Belgium.

. Olsson v. Sweden; and as adults Boughanemi v. France.

. Boyle v. the United Kingdom.

. X v. Switzerland.

. Jolie and Lebrun v. Belgium.

. Velcea and Mazăre v. Romania. In Pla and Puncernau v. Andorra the Court
clarified that inheritance rights between grandchildren and grandparents fell
within the category of “family life”, even if the testator had died before her
grandson’s adoption.

80. Merger and Cross v. Fr
81. Şerife Yiğit v. Turkey.
82. Berrehab v. the Nether
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 such as the nature of the relationship
 parent, their family plan, the circumstances
the emotional bond with the child.86 

cessary or sufficient to establish 

iological link between a child and a parent
nstitute family life. Similarly, the absence of
automatically preclude a relationship from
concept of family. Although the Court

ue the “social rather than biological reality”
 is that it has only once found that family life
ose without a blood link. This was in X, Y
onsidered that the relationship between a
nssexual and his child born by artificial
onor (AID) amounted to family life. The
clusion on the fact that the applicants’ rela-
therwise distinguishable from that enjoyed
amily and that the transsexual partner had
AID process as the child’s father. The mere
gical kinship, without any further legal or
dicating the existence of a close personal
t be sufficient, in the Court’s view, to attract

rticle 8.87

s.
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The nature of family life

that unmarried couples who continuously and stably live
together with their children will normally be said to enjoy
family life, thus becoming indistinguishable from the same
social formation based on marriage. Similarly, cohabitation is
not necessary for family life to exist.84 As the Court clarified:

[t]he concept of family life on which Article 8 is based
embraces, even when there is no cohabitation, the tie
between a parent and his or her child, regardless of whether
or not the latter is legitimate. Although that tie may be
broken by subsequent events, this can only happen in
exceptional circumstances.85

This means that situations such as those arising from the delay
in recognition of a child by his father, his failure to support the
child financially, or his decision to leave the child in the care of
relatives when emigrating to a Convention State have been
found to constitute exceptional circumstances which do not
necessarily, as such, terminate family life. Article 8 may also
extend its protection to situations where the establishment of
contacts between a guardian and his child is difficult or impos-
sible due to the conduct of the other parent. When such
instances arise, the Court will assess the potential family life at
stake, taking into account the surrounding, and often preced-

ing, circumstances
between the child’s
of the family crisis, 

Are blood ties ne
family life?

The presence of a b
will not ipso facto co
blood ties will not 
falling within the 
decided not to purs
approach, the truth
existed between th
and Z, where it c
female-to-male tra
insemination by d
Court based its con
tionship was not o
by the traditional f
participated in the 
presence of a biolo
factual elements in
relationship, will no
the protection of A83. Marckx. In X v. the United Kingdom (dec.), 1 July 1977, however, the Court con-

sidered that no family life existed between a mother and her son, whom she had
given up for adoption two years earlier. 

84. Söderbäck v. Sweden.
85. Boughanemi.

86. Keegan v. Ireland.
87. G. v. the Netherland
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ope on the issue: as a matter of fact, adop-
rsons was permitted without restrictions
er states of the Council of Europe. Reiter-
 best interests had to take precedence in
he Court considered that the domestic
sonably disregard the legal status which
 a valid basis in a foreign country and

to family life within the meaning of Article
easonably refuse to recognise the family
 linked the applicant and her child and
rotection.

rm home has been construed as an auton-
eans that in order to ascertain whether a

an be regarded as “home” in Convention
cumstances of the case will have to be put
eneral, home has been identified as the
son lives on a permanent basis or with
s sufficient and continuous links.93 The

hat the two versions of the Convention
nt (“home” is the term used in the English
 French refers to the broader concept of88

89
90
91
92

 (dec.); Gillow v. the United Kingdom (dec.); McKay-
.). 
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hen does family life end? 

hen established, family ties may be broken by subsequent
ents, although this can happen only in exceptional circum-
ances. This is particularly true for adoption and expulsion.
ccording to the Strasbourg case-law, the following events
nnot alone and/or automatically put an end to family life.

his can happen only in exceptional circumstances:88

divorce;89

interruption of life together, also following an expulsion;90

decision to place a child in care;91

adoption.92

amily life established through adoption

he case of Wagner and J.M.W.L. raised the issue of recognition
f a fully valid foreign adoption judgment in favour of an
nmarried adoptive mother. The latter had behaved as the
nder-age child’s mother since that judgment. The Luxem-
ourg courts’ refusal to declare the foreign judgment enforcea-
le stemmed from the absence of provisions in domestic
gislation enabling single parents to adopt. The Court consid-
ed that this refusal amounted to an “interference” with the
ght to respect for family life, and observed that a broad con-

sensus existed in Eur
tion by unmarried pe
in most of the memb
ating that the child’s
cases of this kind, t
courts could not rea
had been created on
which corresponded 
8. They could not r
bond which de facto
which deserved full p

What is “home”?

Under Article 8 the te
omous concept: this m
certain living place c
terms the specific cir
under scrutiny. In g
place where the per
which the person ha
Court, considering t
differ in this very poi
version, whereas the. Boughanemi.

. Berrehab; Hendriks v. the Netherlands.

. Yousef v. the United Kingdom.
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 belonging jointly to the co-owners of a
d designed for occasional use;102

ing room;103 

 the owner practices or permits a sport, for
g.104

 enjoyment of home, such as expropriation
ormally examined under Article 1 of Proto-
ore will not be dealt with in this handbook.

essary or sufficient to constitute a 

er necessary nor sufficient for a complaint
er Article 8, nor need residence have been
 for a place to be considered “home”.105

ome” is claimed in respect of property in
ver, or hardly ever, been any occupation by
ere there has been no occupation for some
f time, it may be that the links to that prop-

ated as to cease to raise any issue under
ense, the Court clarified that the possibility
erty does not constitute a sufficiently con-

treated as a “home”,107 nor is the intention to
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What is “home”?

“domicile”) has opted for a more flexible interpretation.94 The
concept has been found to cover the following:

� holiday homes, second homes and hotels providing long-
term accommodation;95 

� a house belonging to another person being occupied, for a
significant period or on an annual basis, by someone else;96

� social housing occupied by the applicant as a tenant, even
though the right of occupation under domestic law may
have come to an end;97

� business premises, when there is no clear distinction
between a person’s office and private residence or between
private and business activities;98

� a company’s registered office, branches or other business
premises;99 

� non-traditional residences such caravans and other non-
fixed abodes;100

� one’s living conditions (falling cumulatively under the
notion of private, family life and home).101

Conversely, the following have not been found to amount to a
home for the purpose of Article 8:

� a laundry room
block of flats an

� an artist’s dress

� land on which
instance huntin

Issues related to the
or rent levels are n
col No. 1 and theref

Is ownership nec
home?

Ownership is neith
to be examined und
lawfully established
However, where “h
which there has ne
the applicant or wh
considerable lapse o
erty are so attenu
Article 8.106 In this s
of inheriting a prop
crete tie for it to be 

94. Niemietz v. Germany.
95. Demades v. Turkey (dec.).
96. Menteş and others v. Turkey (dec.).
97. McCann v. the United Kingdom.
98. Niemietz.
99. Stés Colas Est and others v. France.
100. Buckley v. the United Kingdom; Chapman. 
101. Moldovan and others v. Romania (no. 2).

102. Chelu v. Romania.
103. Hartung v. France (d
104. Friend and Country
105. Buckley , Prokopovic
106. Andreou Papi v. Tur
107. Demopoulos and oth
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ring of personal Internet use;114

mmunication,115 but not when it is on a
h and is thus accessible to others;116

intercepted in the course of business
 business premises;117

eized during a search of a law office;118

by customs officials.119

e telephone has been used for intercepted
 found irrelevant in determining the appli-

he sender or recipient relevant? 

 correspondence is recognised for all, the
s whose correspondence has been inter-

 in determining whether the intrusion was
raph 2. The issue, therefore, will be dealt
xt. In general, privileged communications
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10
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ited Kingdom.
Kingdom. 
and.
c.). Similarly, in Muscio v. Italy (dec.), the Court clarified
g “spam” messages in one’s electronic inbox amounted to
e right to respect for private life, e-mail users connecting
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alford v. the United Kingdom.
ligungen GmbH v. Austria.
m (dec.), 12 October 1978.
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uild a house on a given plot of land, where the applicant claims
 have his roots.108

he right to correspondence: which are the 
rms of communication covered?

he right to respect for one’s correspondence aims to protect
e confidentiality of private communications and has been
terpreted as guaranteeing the right to uninterrupted and

ncensored communications with others. The threshold of
rotection is high, as there is no de minimis principle for inter-
rence to occur: opening one letter is enough.109 The techno-
gical advancements registered in the field of communication

ave been regularly taken into account by the Court, which has
opted an evolutive interpretation of the word correspond-
ce. In addition to traditional letters on paper, the following

ave been considered “correspondence” for the purposes of
rticle 8:

older forms of electronic communication such as telexes;110

telephone conversations,111 including information relating
to them, such as their date and duration and the numbers
dialed;112

pager messages;113

� electronic mess
from the monito

� private radio co
public wavelengt

� correspondence 
activities or from

� electronic data s

� packages seized 

The fact that an offic
communications was
cation of Article 8.120

Is the identity of t

Although the right to
identity of the person
fered with is relevant
justified under parag
with further in the te

8. Loizidou v. Turkey.
9. Narinen v. Finland.
0. Christie v. the United Kingdom.
1. Klass; Malone; Margareta and Roger Andersson.
2. P.G. and J.H.

113. Taylor-Sabori v. the Un
114. Copland v. the United 
115. Camenzind v. Switzerl
116. B.C. v. Switzerland (de

that, although receivin
an interference with th
to the Internet knowin
munications.

117. Kopp v. Switzerland; H
118. Wieser and Bicos Betei
119. X v. the United Kingdo
120. Halford.
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t of the communication matter?

correspondence is irrelevant to the question
what Article 8 protects is the means or
n the subject of the communication. Argu-
e state that, for instance, a phone conversa-
iminal activities and as such cannot be
ticle 8 will be regularly dismissed, although
hen applying the derogatory clause.
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The right to correspondence: which are the forms of communication covered?

such as those occurring between a lawyer and his client are
highly guaranteed. Depending on the circumstances, however,
simple letters between individuals, even where the sender or
recipient is a prisoner, will enjoy the same degree of protec-
tion.121 

Does the conten

The content of the 
of interference:122 
method, rather tha
ments offered by th
tion related to cr
protected under Ar
might be relevant w

121. Silver and others v. the United Kingdom. 122. Frérot v. France.
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e complaint fall within the scope of application of
the Court will continue its structured examination.
ng of Article 8 §2 allows for a step-by-step analysis of
int, focused on progressive levels. A positive answer
tion

ere been an interference with the Article 8 right?
bly lead to the following:

interference in accordance with the law?
it pursue a legitimate aim?
ecessary in a democratic society?
the Court goes through this test each time it is con-
th an Article 8 complaint, depending on the factual
d of the case, the scheme is not always and necessar-
ed in detail.

nstitutes an interference with Article 8 

ws is a non-exhaustive list of what has been consid-
rusion in the enjoyment of the right at stake 

al of children from their family and placement in
 or foster care;123

� body and home s

� telephone tappin
munications, reg

� refusal to allow
homes;127

� stopping and/or 

� collection and st

� planning decisio

� expulsion orders

� maintenance in 
intrusive on the 

� failure of authori
to afford protect

123. Olsson.
124. Murray v. the United K
125. Klass.
126. Bykov v. Russia, whic
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127. Cyprus v. Turkey [GC]
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130. Buckley.
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143 or return one’s identity documents;144

ettled immigrant.145

 burden of proof that an 
ok place? 

 the applicant to prove the material interfer-
idence that an intrusion into his Article 8
. The evidence, however, does not necessar-
al. Indeed, the presence of a certain legisla-
interference complained of to take place,
ct that the applicant has received full infor-
ight satisfy the Court that an interference,
lly proven, occurred. In other words, main-
rtain regime is sufficient to demonstrate in
 of likelihood that an violation of the Con-
therwise, the applicant would hardly bear

f in the absence of material damage, or in
lation of a person’s rights results in psycho-
ng from the possible consequences of the
 law complained. This is particularly true in
urveillance measures whose presence is by
, at least at the time, to those who are under
 applicants can only claim a suspicion that

kia.

ingdom.

hb_privatelife.book  Page 35  Monday, February 13, 2012  3:58 PM
PROTECTING TH

Who bears the burden of proof that an interference took place?

� removal of a worker from his office for reasons related to
his private life;133

� broadcasting the images of a convicted person, permitted
by the police;134

� presence of offensive smells emanating from waste tip in
vicinity of prisoner’s cell;135

� photographing of a newborn baby without prior agree-
ment of parents, and retention of the negatives;136

� absence of means of ensuring reparation for bodily injuries
caused by medical error in state hospital;137

� ineffectiveness of the procedure for gaining access to per-
sonal files held by secret services;138

� administration of a forcible medical treatment without the
consent of the applicant or despite his contrary cultural
belief, due to his ethnic origins;139 

� unauthorised access to personal data, including medical
information;140

� entering a name in the bankruptcy register;141 
� impossibility to obtain the cancellation of one’s name from

the list of those permanently residing in given place;142 

� refusal to renew

� expulsion of a s

Who bears the
interference to

In principle it is for
ence, providing ev
rights has occurred
ily have to be factu
tion allowing the 
together with the fa
mation about it, m
though not materia
taining in force a ce
an adequate degree
vention occurred. O
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cases where the vio
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enforcement of the
relation to secret s
definition unknown
surveillance. When

133. Özpınar v. Turkey.
134. Toma v. Romania.
135. Brânduşe v. Romania.
136. Reklos and Davourlis v. Greece.
137. Codarcea v. Romania.
138. Haralambie.
139. Matter v. Slovakia and V.C. v. Slovakia.
140. I. v. Finland. 
141. Albanese, Vitiello and Campagnano v. Italy. 

142. Babylonová v. Slova
143. M. v. Switzerland.
144. Smirnova v. Russia.
145. A.A. v. the United K



COUNCIL OF EUROPE HUMAN RIGHTS HANDBOOKS

Part II – The derogation clause3

th
ce
d
in
co
n
ap
ex
th
In
b
to
co
p
w
st
in
o
co
ri
ve
fu
w
su
th

ference for the purposes of Article 8 –
nt had never been prosecuted nor con-
ds – since it obliged the individual con-
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nt aspect of his personality or to risk pros-

ce justified? General 

e by public authorities has been estab-
to decide whether it is justified under par-
rogatory clause enables restrictions to the
 the Convention, its field of application
ked off. The Court, therefore, adopts a
e exceptions form a closed list, whose
e rigorous.147 In line with the general prin-
irmed in the Strasbourg case-law, any lim-
ion provided for by the Convention must
sed or justified by the Convention itself.
18 restrictions can only be applied for the
ey are prescribed.

ce “in accordance with law”?

he Court’s structured approach on the jus-
erence entails the detection of a legal basis

14
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at their communications and movements have been inter-
pted and their lives kept under observation, with the only evi-

ence being the existence of the legislation allowing for such
terferences, the Court will assess the reasonableness of the
mplaint in the light of all the circumstances of the case,

amely the risk that secret surveillance measures are being
plied to the complainant. It will not limit its review to the
istence of direct proof that surveillance has taken place, given
at such proof is generally difficult or impossible to obtain.146

 its assessment the Court will also have regard to the availa-
ility of remedies at the national level; lack of such remedies,
gether with the presence of widespread suspicion and
ncern among the general public that secret surveillance

owers are being abused, will trigger the Court’s scrutiny even
here the actual risk of surveillance is low. In certain circum-
ances, therefore, the demonstration of the likelihood that the
terference has occurred will suffice for the Court to be seized

f the case. The “existing legislation” argument, which does not
ntravene the provision of Article 34 denying individuals the

ght to challenge the law in abstracto of a violation of the Con-
ntion (prohibition of actio popularis), has also been success-
l when the allegations of interference touch upon ambits
hich are considered of particular importance in a person’s life,
ch as the sexual sphere. In Norris the Court considered that
e mere presence of legislation prohibiting homosexual acts

represented an inter
although the applica
victed on such groun
cerned either to mod
intimate and importa
ecution.

Is the interferen
observations

Once an interferenc
lished, the Court has 
agraph 2. Since the de
rights guaranteed by
must be strictly mar
narrow approach: th
interpretation must b
ciple unanimously aff
itation to the protect
be expressly authori
According to Article 
purpose for which th

Was the interferen

The second stage of t
tification of the interf

6. Kennedy v. the United Kingdom, in which the Court recalled the approach and
principles stated originally in Klass and Malone. 147. Sidiropoulos v. Greece.
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 necessary self-restraint originates from the
on the reading of national laws before the
erely pertain to the facts of the case. The

ide interpretation of this criterion. The jus-
erference can be entrenched in a national
ut also in different sources, such as profes-
duct, common law unwritten principles,

gulations or international – either bilateral
aties. On the contrary, administrative regu-
ructions and any other legal source charac-
degree of flexibility or discretion or not
effects, lacking accessibility, usually do not
t legal basis for the purposes of Article 8

 has to consider the text of the law, the field
umber and status of those to whom it is
 to assess its clearness and precision. This
 defined as that of “accessibility” of the law.
 means that the norm has to rule the specific
 by the case; on the other hand, from a sub-

st be able to have an indication that is ade-
cumstances, of the legal rules applicable to a

ingdom [GC].
.
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Is the interference justified? General observations

legitimising the restriction. If the interference is in accordance
with the law, the conduct complained of is compatible with
Article 8 (though might not be considered necessary or propor-
tionate at a later stage). Otherwise, the alleged restriction vio-
lates the Convention and the Court is not asked to deepen any
further the examination of the case. Such condition is common
to all qualified rights, even if in relation to Articles 9 to 11 the
English version of the official text opts for the different phras-
ing “prescribed by law”. Nonetheless, the Commission and the
Court have always denied any concrete relevance of this differ-
ence,148 crediting the two expressions with the same meaning
also because the French wording reads “prévue par la loi”,
without making any distinction. The Strasbourg Court has
established a threefold test to determine whether an interfer-
ence is in accordance with the law. The scheme leads the Court
to evaluate:

� the presence of a national law,

� the clearness and precision of its wording and

� the aim it pursues.

What is a law for the purpose of the Convention?

Reference to the principle of legality evokes the need that the
interference is based on a national legal provision. The Court
must consider the law as it is interpreted internally, unless the
view expressed by national courts reveals strong reasons for

disagreeing.149 This
fact that questions 
Strasbourg Court m
Court has given a w
tification of an int
statutory regime, b
sional rules of con
European Union re
or multilateral – tre
lations, orders, inst
terised by a high 
displaying binding 
constitute sufficien
§2.150

Secondly, the Court
it covers and the n
addressed, in order
requirement can be
On the one hand, it
situation interested
jective perspective,

the citizen mu
quate, in the cir
given case.151

148. Sunday Times v. the United Kingdom.

149. Roche v. the United K
150. Shimovolos v. Russia
151. Malone.
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 has proved reluctant to endorse the argu-
onsidering that even norms expressed in
s may satisfy the notion of law, particu-

 extent of the powers entrusted to social
ively balanced by setting up adequate pro-
t both administrative and judicial level. In
urt considered, in addition, the degree of
 child before the intervention of public
rt stated the necessary primacy of the

f the child, which could have been unduly
orities’ entitlement to intervene had been
f actual and concrete harm.

 of prisoners’ correspondence 
on of their visits

risoners’ correspondence raises questions
ndividual fundamental rights in the same
ndence is the primary means through
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he third aspect, directly linked to the previous one, involves
e foreseeability of the consequences of one’s conduct: any
dividual should be able to regulate his behaviour according to
e provisions of the law. It goes without saying that the search
r certainty cannot result in excessive rigidity in the framing of
gal texts. Laws are often couched in terms which, to a greater
r lesser extent, are vague and whose interpretation and appli-
tion are a question of practice. In any case, a law conferring

iscretionary powers must indicate the aim the choices made
y public authorities tend to, so that any option can be scruti-
ised and potentially declared ultra vires. The analysis
escribed has been a prominent issue in some categories of
se, such as child-care measures, prisoners’ correspondence,
cret surveillance and, more recently, immigration.

ractical application of the legality principle 

hat follows is a non-exhaustive overview of the way the prin-
ple of legality has been applied by the Court in a number of
bstantive problem areas brought to its attention.

aking children into public care

tates are traditionally equipped with specific legislation in
lation to taking children into care. Whilst it is rare for the
mplaint brought before the Court to raise the absence of a

roper legal basis, the same cannot be said in relation to the
bjections pointing out the lack of clarity and precision of the
isting legal provisions. The most common challenge brought

against the national l
and powers conferre
from their parents or
public care.152 In Olss
far as it allowed the 
grounds of “lack of c
the home”. The Court
ments put forward, c
“rather general” term
larly since the broad
workers can be effect
cedural safeguards, a
T.P. and K.M. the Co
risk of harm to the
authorities. The Cou
effective protection o
neutralised if the auth
limited to situations o

The interception
and the regulati

The interception of p
of public safety and i
breath. As correspo
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152. Eriksson v. Sweden. 
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erstanding or even knowing the rules cov-

d their resulting inability to regulate their

. In the above-mentioned Silver, the Court

f Article 8 since the authorities had relied

 and instructions which were not available

d not give adequate guidance on the limits

isoners’ conduct. National prison laws that

c censorship of correspondence and did not

t information on how this power should be

o lead to the finding of a violation, as it was

er of applications against Poland.154 There,

e did not draw a distinction on the depth of

ing to the different kinds of correspondents.

 even privileged communications such as

 to the Commission and the Court could be

he lack of procedural safeguards, moreover,

al remedy and public authorities were not

ate the interception to a formal and moti-

n 2009, dealing for the first time with

lity in prison, the Court extended this prin-

mmunications between a convicted patient

en intercepted and checked by the medical

.156

Mianowski v. Poland.

 Kingdom.
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The interception of prisoners’ correspondence and the regulation of their visits

outside world, interferences can bear significant consequences
on the prisoner’s personal sphere. In relation to the principle of
legality, the Court has been asked to adjudicate two main
issues: the nature of the provisions imposing controls on corre-
spondence and their level of precision.

A breach of the legality principle was found in Silver and others,
a case involving the regulation of prisoners’ correspondence via
administrative guidance produced by the Secretary of State for
the Prison Service. The Court held that although most of the
restrictions on prisoners’ correspondence could be gleaned
from the content of the formal law the interference, founded on
internal, non-published standing orders and circular instruc-
tions addressed to prison governors, and lacking formal legal
authority, could not be considered to comply with the require-
ments of Article 8. Conversely, in Enea153 the Court found Italy
in breach of Article 8, because the Prison Administration Act,
on the basis of which the monitoring of the applicant’s corre-
spondence had been imposed, did not regulate either the dura-
tion of the measure or the reasons capable of justifying it, and
did not indicate with sufficient clarity the scope and manner of
exercise of the discretion by the competent authorities, thus
not offering the minimum degree of protection against arbi-
trariness required by the rule of law.

As far as the questions of accessibility and foreseeability are
concerned, the complainants have sometimes objected to the

impossibility of und

ering this field, an

conduct coherently

found a violation o

primarily on orders

to prisoners and di

imposed on the pr

permitted automati

provide for sufficien

exercised would als

the case in a numb

the domestic regim

the controls accord

As a consequence,

individual petitions

stopped and read. T

impeded any intern

obliged to subordin

vated decision.155 I

medical confidentia

ciple also to the co

and his doctor, wh

officer of the prison

153. See also William Faulkner v. the United Kingdom.

154. Niedbala v. Poland; 
155. Salapa v. Poland.
156. Szuluk v. the United
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ndent from the body in charge of impos-
mpowered to certify that recordings were
Should national legislation omit to refer to
entioned elements, the Court will extend
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uals. In all circumstances, however, the
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 on the police by the anti-terrorism legis-
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ermany (dec.); Association for European Integration and
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 Gülmez a unanimous Chamber considered that legal provi-
ons not identifying in precise terms the offences and the pen-
ties which could underlie a decision to restrict the applicant’s

isiting rights could not be regarded as sufficiently clear and
etailed to appropriately protect a detainee from any wrongful
terference with his or her right to family life, thus leading to a

iolation of Article 8.

he application of secret surveillance measures

ecret surveillance measures have been the object of increasing
umbers of applications. In this field, technological develop-
ents have forced the Court to match the traditional principles

f Article 8 §2 with sophisticated methods of interference with
rivate life. In 2010 the Court delivered its first judgment
ealing with GPS surveillance in the context of criminal investi-
ations.157 In adjudicating the case the Court stressed the dif-
rences between the measure at stake and other, less intrusive,

isual or acoustic means of surveillance, to which less stringent
feguards apply. In general, the Strasbourg case-law empha-
ses the urgent need to avoid arbitrary interferences. There-
re, any domestic provision on the matter must be clear
ough to give individuals an adequate indication as to the cir-
mstances in which public authorities are entitled to resort to
ch measures. Besides this common requirement, the Court

as indicated further minimum safeguards. Domestic regimes

must specify the off
order, subjective limi
chronological limits o
lowed for examinin
obtained, the precau
these data to third 
information can be e
prior or ex post fact
(objectively and subje
hierarchically indepe
ing such measures, e
genuine and reliable. 
some of the above-m
its assessment to dom
safeguarding individ
approach of the Cou
the national law cann
provisions.159 

Implementing st
police
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7. Uzun v. Germany.

158. Weber and Saravia v. G
Human Rights and Eki
United Kingdom.
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h terrorism: meaning that, provided the
 was to search for such articles (identified in
s to include many items normally carried by
s), suspicion of their presence was not even
the light of the statistical evidence showing
h police officers resorted to the stop and
erred on them by the law, the Court consid-
sion was not sufficiently circumscribed nor
 legal safeguards against abuse, and there-
e legality requirement set forth by Article 8.

ses

 Court was asked to decide on the legality
quacy of immigration decisions. A national
es not meet the requirement “in accordance
ables the executive to decide, on a case-by-

 to apply or deny important procedural safe-
ple was affirmed in Liu and Liu, where an
er concerning the procedure for the depor-

r was given to public authorities. The Court
 primary link between the conditions set up
 immigration law as being the existence of a
 review of the decisions taken by the execu-
n of the measures and the entitlement to
ies then become essential for the legality

. This approach was adopted in G.C., where
 had been delivered without any reference
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Immigration cases

lation. According to the law, police could stop and search
anyone, anywhere and without notice, regardless of any reason-
able suspicions of wrongdoing, provided that the uniformed
officer considered the activity “expedient for the prevention of
acts of terrorism”. The Court considered that the wide discre-
tion conferred by the legislation, both in terms of authorisation
of the power to stop and search and its application in practice,
had not been curbed by adequate legal safeguards, so as to offer
the individual sufficient protection from arbitrary interference.
Firstly, it noted that at the authorisation stage there was no
requirement that the interference be necessary, only expedient.
Although the endorsement was subject to confirmation first
and renewal later, in truth since the enactment of the anti-ter-
rorism legislation such authorisation had been continuously
renewed in a “rolling programme”. The presence of an Inde-
pendent Reviewer was found of no relevance, as his powers
were confined to reporting on the general operations of the
statutory provision and he had no right to cancel or alter the
authorisations. Most of all, however, the legislation conferred
excessive discretion on the individual police officer, whose
decision to stop and search an individual was based exclusively
on a “hunch” or “professional intuition”. Officers did not have to
demonstrate the existence of any reasonable suspicion, nor
were they required to hold any subjective suspicions about the
person stopped and searched. The only condition imposed by
the statutory provision concerned the purpose of the search,
whose aim was to intercept articles which could have been used

in connection wit
purpose of the stop
such broad terms a
people in the street
necessary. Also, in 
the extent to whic
search powers conf
ered that the provi
subject to adequate
fore did not meet th
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xternal enemies’ conduct, such as subver-

l government or violent attacks to the
This provision has been evoked in a
cerning secret collection of information
r covert surveillance measures, allegedly
threats stemming from alarming terrorist
ated forms of espionage.160 The justifica-
in Smith and Grady, concerning the less

 of homosexual personnel of British armed

been invoked alone. Even when it is, the
 at the same time on other coexistent
ional security or prevention of crime and
ty was at the core of the Commission’s
v. Switzerland, on the limitations to family
se, in Buckley the Court accepted public
 justifications for the British authorities’
aimant to live in her caravans on her land.
en authorised to do so, there would have
d traffic, since access to her property was
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 the factual background, on the basis of the mere “serious
reat to national security” resulting from the presence of the
mplainant.

he legitimacy of the interference

nce the Court is satisfied with the legality of the interference,
 will examine the legitimacy of the aim pursued. The aims
sted in paragraph 2 form part of a closed list. It has happened,
owever, that the Court has taken into consideration objectives
ifferent from those explicitly elicited. In Nnyanzi the Court
as satisfied that the maintenance and enforcement of immi-
ration controls were a legitimate justification for the removal
f the claimant from the United Kingdom to Uganda. Despite
ceptions, however, the wording of the Convention appears to

e comprehensive of the main interests potentially at stake,
ch of which is couched in broad terms. They are encom-

assed by all qualified rights, with the sole exceptions of the
onomic well-being of the country. In procedural terms, it is
r the respondent state to spell out the objective pursued with
e interference: generally, the Court will be satisfied with it.
his means, however, that the true battle is fought over the
ecessity and proportionality of the measures adopted to
ursue such aims.

he legitimate aims, as listed in Article 8 and as interpreted by
e Court, are:

National security

This concerns protec
ing from internal or e
sion of the nationa
democratic system. 
handful of cases con
about an individual o
necessary to counter 
activities or sophistic
tion was not upheld 
favourable treatment
forces.

Public safety

This aim has rarely 
Court tends to rely
grounds, such as nat
disorder. Public safe
judgment in X and Y 
life in prison. Likewi
safety as one of the
refusal to allow the cl
Had the applicant be
been a danger to roa
from a public highwa

160. Klass; Leander.
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wn between prevention and detection of
es taken by the state can be justified only in
o avoid the commission of a crime. After the
mmitted, the state has to rely on different

ever, the distinction may be a fine one in
ce, in S. and Marper the Court considered
llection of DNA samples and fingerprints
reventing crime, albeit disproportionate in
im it pursued. In the case of criminal inves-
generally refuses to accept the legitimacy of
uct when based on erroneous beliefs or evi-

ises, which could and should have been rea-
h proper precautions.162

alth or morals

s item, this aim too combines two autono-
lth refers to the individual sphere, while the
s has been usually interpreted as a synonym
It is clear from the case-law that morality
ical standards of a society as a whole or the

ic social categories, such as schoolchildren.
ourt addressed the criminalisation of sexual
consenting male adults in private, denying
criminalise such behaviour could meet the
oral standards. It reached a different conclu-

 Kingdom.
was later on confirmed in ADT v. the United Kingdom.
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The legitimacy of the interference

Economic well-being of the country

The careful management of public finances has been a major
concern in some cases involving local policies on housing and
demography. For instance, this legitimate aim was raised by the
respondent state in Gillow: housing limitations in Guernsey
were justified by the urgent need to maintain the population
within limits that could permit the balanced economic develop-
ment of the area.

The regulation of the labour market in relation to the demo-
graphic density of an urban area was considered a legitimate
basis for the deportation of a Moroccan citizen on his divorce
from a Dutch national.161 In any case, the distinction between
private and public economic interests is not always easy to
draw. For instance, in Hatton and others the increased number
of night flights was justified by the favourable general economic
consequences deriving from a better transport system, but the
collective interests were necessarily and deeply intertwined
with those of the airlines.

Prevention of disorder or crime

This aim is twofold as it encompasses two different concepts.
That of disorder, one of the most invoked legitimate aims,
seems to embrace alarming situations derived from individual
or collective conducts threatening peaceful social life. In rela-
tion to the “crime” component of the aim, an important distinc-

tion has to be dra
crime. The measur
so far as they tend t
offence has been co
justifications. How
practice. For instan
that a system of co
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comparison to the a
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protection of moral
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ciety. In assessing the necessity require-
ly implies a proportionality test, the Court
s scrutiny beyond the boundaries of the
tending its assessment to the democratic
dent state against a number of indicators
lerance, broadmindedness, equality, lib-

, freedom of expression, assembly and reli-
 meant by necessity, as usual the Court has
lear-cut definition: instead, it uses a com-
notion, whereby necessity is not synony-
sable, nor has it has the same flexible
ns such as reasonable, useful or desira-
e case-law of the Court shows that the

ights in the scheme of the Convention are,
 the reasons required to justify a restric-
The passage of time is also a variable that
in order to conclude for the continuity of
rdo the Court considered that after four-
e between the general interest in payment
or and the applicant’s right to correspond-
 therefore there was no longer need to
ndence sent to him to the review of the
. Although in the subsidiary system estab-
tion Contracting States enjoy a variable
n on the means to reach their objectives,

16
are Party) v. Turkey.
d Kingdom.
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on in Laskey, Jaggard and Brown: there the Court gave prece-
ence to the protection of the health of those concerned,
aving regard to the possible bodily consequences of sado-mas-
chistic activities. 

rotection of the rights or freedoms of others

his aim is couched in extremely broad terms and covers a
ide range of situations. On many occasions it has resulted in
 open clause thanks to which various – potentially not yet

early defined – kinds of limitations have been justified. The
happell case is illustrative, as the Court extended the deroga-
ons embodied in paragraph 2 to the protection of intellectual
roperty rights. Protection of third parties’ rights and freedoms
as also been successfully invoked to justify the decision to sep-
ate children from their parents.164 In particular, the Court has
opted the “best interest of the child” formula as a key element
r its judgments, even if the expression does not appear in
rticle 8.

he necessity requirement 

he legality and legitimacy of the interference do not guarantee
s compliance with Article’s 8 conditions of derogation. The
easure will also have to pass the necessity test, which entails a
ulti-faceted analysis. The term “necessity” used in the Con-
ntion epitomises the tension created by the collision between

the individual and so
ment, which inevitab
might also extend it
right in question, ex
essence of the respon
such as pluralism, to
erty, right to fair trial
gion.165 As for what is
not come out with a c
posite and balanced 
mous with indispen
meaning of expressio
ble.166 A glance at th
more important the r
the more convincing
tion in them will be. 
has been considered 
the necessity. In Luo
teen years, the balanc
of a bankrupt’s credit
ence was upset and
subject the correspo
trustee in bankruptcy
lished by the Conven
margin of appreciatio

4. Margareta and Roger Andersson.
165. Refah Partisi (the Welf
166. Handyside v. the Unite
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r the relative importance of the interest at
eans of protecting it, particularly where the
 moral or ethical issues, the margin will be
e presence of a regulatory goal or policy is
on” or “European” it will have the effect of
gin of appreciation. In most cases, when
rgin of appreciation, states are called upon
between competing private/public interests
hts.

s an ingredient of the necessity requirement
f appreciation, any interference with Article
 be weighed on this ground: in principle it

red disproportionate if it is restricted in its
ect, and is duly attended by safeguards in
t the individual is not subject to arbitrary
and others171 offers an interesting example

d on the proportionality principle. The case
rnalists whose offices and homes had been
tion with the suspicion of disclosure to the
l information by members of the judiciary.
earch warrants, the Court noted that they
e terms (“search and seize any document or
ssist the investigation”) and gave no infor-
nvestigation concerned, the premises to be

elgium.
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Proportionality and the margin of appreciation

ultimately it is for the Court to assess that the interference cor-
responds to a pressing social need and that it is proportionate
to the legitimate aim pursued and to the social need addressed.

Proportionality and the margin of appreciation

The margin of appreciation doctrine embodies the proportion-
ality principle. The former, however, is broader than the latter
and represents a “frame of reference” within which different
levels of intensity of judicial review are possible. Such levels of
intensity range from “rationality review”,167 where it is sufficient
that the national regulator demonstrates a rational basis for
passing the contested legislation, to more strict levels of scru-
tiny, where “compelling state interest”, or “weighty reasons”
should be demonstrated in order to justify a national meas-
ure.168 The breadth of the national regulatory playground
depends on both the European Court and national jurisdic-
tions. On the part of the Court the understanding of the margin
of appreciation lies at the heart of the subsidiary scheme of the
Convention, which considers that Contracting Parties are nor-
mally in the best position to assess the necessity and propor-
tionality of certain measures in the relevant cultural and socio-
economic context, particularly when it comes to policies on
debated moral issues or local economic development.169 Where
there is no consensus within the member states of the Council

of Europe, on eithe
stake or the best m
case raises sensitive
wider; whereas if th
perceived as “comm
narrowing the mar
exercising their ma
to strike a balance 
and Convention rig

As proportionality i
and of the margin o
8 rights will have to
will not be conside
application and eff
national law so tha
treatment.170 Ernst 
of a judgment base
concerned four jou
searched in connec
press of confidentia
In relation to the s
were drafted in wid
object that might a
mation about the i

167. Rasmussen v. Denmark.
168. Abdulaziz, Cabales and Balkandali v. the United Kingdom.
169. Handyside; Rees v. the United Kingdom.

170. M.S. v Sweden.
171. Ernst and others v. B
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on-exhaustive overview of the way the
n has been interpreted and applied by the

f substantive problem areas brought to its

 prisoner’s private and family life

 that a certain degree of control over pris-
the outside world, whatever forms these
ry. Interferences in this respect, therefore,

 amount to a violation of the Convention.
us of a person cannot justify a complete
ntal rights, and a proper balance has to be
eting interests. In Dickson the limitations
er to assisted reproduction were consid-
ns to the applicant’s interest in having a

acts with the families are concerned, the
 subordinated any censorship to objective
e proportionality of the measure: the

72 the extent of the interference,173 the
s at stake for the prisoner concerned.174 In

.
ia, on widespread censorship of the prisoner’s corre-

violation of the Convention derived from the refusal to
mporary permit to attend the funerals of his parents.
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arched or the objects to be seized. Furthermore, the appli-

nts, who had not been accused of any offence, were not

formed of the reasons for the searches, thus giving rise to

arches which could not be considered proportionate to the

gitimate aims.

henever new moral or ethical questions have been raised

efore the Court, the latter has been ready to allow the

spondent state a significant margin of appreciation. In Evans,

iscussed earlier, the margin of appreciation was extended to

clude any violation of the Convention. Conversely, the excep-

onally broad legislative scheme adopted by the United

ingdom on the collection and retention of DNA data chal-

nged in S. and Marper was found to exceed the margin of

preciation conferred to the state, thus resulting in a violation.

 Elli Poluhas Dödsbo the Court considered that, by refusing

 allow the applicant’s husband’s ashes to be moved to her

mily’s burial plot on the basis of the notion of “a peaceful rest”

shrined in the law, the national authorities had acted within

e wide margin of appreciation afforded to them in balancing

e interest of the individual against society’s role in ensuring

e sanctity of graves. The boundaries of the margin of appreci-

ion depend very much on the interests at stake: the more they

volve fundamental values and essential aspects of private life,

e less the Court is likely to recognise wide discretion.
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g to the claimant’s private life was censored
text of intercepted telephone communica-
elevision broadcasting or other forms of dif-
ted if the person involved gives his consent

asked.179 The scrutiny of the Court is more
ive data, such as medical records, are con-
confidentiality is an essential aspect of the
private life. Their illegitimate disclosure
ceeding thus breaches Article 8.180

rt was asked to adjudicate a case where the
ns had given precedence to the freedom of
 applicant’s reputation. The complaint was
ian whom a satirical journalist indicated as
e former state security services, the Securi-
s were taken further in articles that were

satirical newspaper. The domestic courts
alists responsible for the publications on the
remarks had been “general and indetermi-
t’s civil claims were also dismissed. The
at the subject of the debate in issue, that is
gislation making it possible to divulge the
Securitate collaborators, a subject which
le media coverage and was closely followed

ic, was highly important for Romanian soci-

rlands.
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Practical application of the doctrine of the margin of appreciation

this respect a high priority is accorded to the prisoner’s right to
communicate with his lawyer, as a specific aspect of the right to
defence, which can be limited only in exceptional circum-
stances.175 The same applies to the correspondence with a
medical specialist in the context of a prisoner suffering from a
life-threatening condition when the exact address, qualification
and bona fides of the named professional are not in question.176

Logistical problems in processing an unlimited quantity of
parcels in a large penitentiary, leading to restricting parcel dis-
tribution to every sixth week, was found to respect a proper
balance between protecting security and respecting inmates’
right to contact with the outside world, and was thus in line
with the requirements of Article 8.177

In interfering with the right to one’s image and 
reputation

In testing the necessity and proportionality of the taking of
photographs by public authorities, weight will be given to the
private or public character of the person or situation and their
use, as happened in Friedl, which concerned the legitimacy of
pictures taken during a public demonstration. Pictures held by
the public authorities may be shown to third parties for investi-
gation purposes only.178 The undue disclosure to the media of

materials pertainin
in Craxi in the con
tions. Publication, t
fusion may be accep
or his identity is m
careful when sensit
cerned, since their 
patient’s right to 
during a judicial pro

In Petrina the Cou
domestic jurisdictio
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published in one 
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grounds that their 
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the enactment of le
names of former 
received considerab
by the general publ

175. Erdem v. Germany, where the Court recognised that in relation to anti-terrorism
measures states enjoy a wide margin of appreciation.

176. Szuluk.
177. Cases of Poltoratskiy, Kuznetsov, Nazarenko, Dankevich, Aliev, Khokhlich, all v.

Ukraine.

178. Doorson v. the Nethe
179. Peck.
180. L.L. v. France.



COUNCIL OF EUROPE HUMAN RIGHTS HANDBOOKS

Part II – The derogation clause4

et
h
ca
w
b
th
la
S
an
n
jo
d
re
h
se
si
al
th
st

In
d

A
au
T
cr
ri

gether with a Thai partner and their three
e Swiss Embassy to renew his passport to

and to register his children, to claim child
o his invalidity pension, and to be admit-
rgery. As criminal investigations for fraud
t him in Switzerland, the applicant was
Instead, he was offered a “laissez-passer”
 return to Switzerland. Deciding on the
nt” of such an interference and to its pro-
rt observed that by refusing to return to
icant was intentionally avoiding prosecu-
 enjoy a wide margin of appreciation in

 not to prosecute a person suspected of
rime and what investigation and prosecu-
 be taken, the Court considered that the

d stated the reasons for their decisions,
.’s presence in Switzerland was necessary

duct of the criminal proceedings, and
t arguments that the medical certificates
 showed no compelling reasons why he
 travel to Switzerland by one means or
the Court observed how the the action the
 taken was less harsh than other steps they
ave taken to oblige Mr M. to co-operate
estigation, for instance issuing an interna-
 with an extradition request, which could
o his detention for some time in Thailand.
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y. Collaboration by politicians with the Securitate was a
ighly sensitive social and moral issue in the Romanian histori-
l context. Despite the satirical nature of the newspaper in
hich were published, however, the articles in question had
een bound to offend the applicant, as there was no evidence
at he had ever belonged to that organisation (and in fact at a
ter stage evidence showed that he never collaborated with the
ecuritate). As the message contained in the articles was clear

d direct, with no ironic or humorous note whatsoever, thus
ot mirroring the “measure of exaggeration” or “provocation”
urnalists are normally allowed in the context of press free-

om, the Court considered that the article misrepresented
ality without a factual basis. By accusing the applicant of

aving belonged to a group that used repression and terror to
rve the old regime as a political police instrument, and in a
tuation in which no legislative framework was in place to
low the public access to Securitate files, the Court considered
at domestic jurisdictions had allowed the journalists to over-
ep the bounds of the acceptable.

 relation to the refusal of issuing identity 
ocuments

 unanimous Chamber considered that the refusal by the Swiss
thorities to issue a new passport to a Swiss national living in

hailand, in order to oblige him to return to Switzerland for a
iminal investigation, did not breach the applicant’s Article 8
ghts in M. v. Switzerland. The applicant, living in Thailand for

a number of years to
children, requested th
enable him to marry 
benefits in addition t
ted to hospital for su
were pending agains
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he proportionality of the restrictions 
ing an abortion

and offers an interesting perspective of the
 and the margin of appreciation applied in
onsidering the acute sensitivity of the moral
aised by the question of abortion and to the
ublic interest at stake, the Grand Chamber

te Parties enjoyed a wide margin of appreci-
alance between the public interest, notably
rded under Irish law to the right to life of
e conflicting rights of the first and second
ct for their private lives under Article 8 of
e existence of a relevant European consen-
ing abortion on broader grounds than
sh law (where a risk to life of the mother,
uction, has to be shown for the abortion to
 not found to be a reason for narrowing the
tion, though the Court noted that the first
e obtained an abortion on the grounds of
ng in approximately 40 Contracting States
licant could have obtained an abortion on

ll-being in some 35 Contracting States. In
nclusion, the Court firstly referred to its
he question of when the right to life begins
tes’ margin of appreciation because there is
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Practical application of the doctrine of the margin of appreciation

Considering the importance, in the public interest, of bringing
criminals to justice, and in the light of the detailed decisions of
the Swiss authorities, the Court considered that a fair balance
had been struck for the purpose of Article 8.

In placing children into public care

The margin of appreciation that states enjoy in the field of child
protection has historically been rather wide. The reason for
this, once again, is the complex and sensitive nature of these sit-
uations, which national authorities are often in a better position
to solve.181 The Strasbourg Court has often been asked to
decide cases concerning the implementation of care orders and
the procedural safeguards accorded to the individuals con-
cerned. In the Court’s opinion, such measures are to be seen as
temporary solutions and ought to be consistent with the ulti-
mate aim of reuniting natural parents and the child.182 In this
perspective, states are under an obligation to undertake fre-
quent reviews of the conditions for maintaining the child in
public care, in order to update the assessment of the situation
of the family unit.183 The ultimate goal of family reunification
implies that any limitation on contacts and communications
amongst family members be supported by strong reasons.184

Harsh restrictions would be justified only where motivated by
urgent needs pertaining to the best interest of the child.185

In determining t
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183. K.A. v. Finland.
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f the risk to her life of her pregnancy. The
t the uncertainty generated by the lack of
ation of the Constitution had resulted in a
between the theoretical right to a lawful
n grounds of a relevant risk to a woman’s
its practical implementation, thus leading
le 8.

icial procreation

e Chamber first and the Grand Chamber
 with the restrictions suffered by parents-
se to artificial procreation technologies.
brought by two Austrians who wished to
tro fertilisation (IVF) using a donor ovum
pectively. According to the applicable law
hibited under all circumstances, whereas
owed when the sperm is directly placed in
n (in vivo artificial insemination). In 2010
 found a violation of Article 14 in conjunc-
n 2011 the Grand Chamber reversed the
 to 4. A large part of the judgment is taken
e margin of appreciation states enjoy in
 artificial procreation. The Court consid-
re is a clear trend in the legislation of
ember states towards allowing gamete

pose of IVF, it cannot be said that this
is based on settled principles. Rather, it
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o European consensus on the scientific and legal definition of
e beginning of life; and that it is impossible to answer the

uestion whether the unborn was “a person” within the
eaning of Article 2. The rights of the foetus and those of the
other are intertwined, in protecting the rights of the unborn
e state must apply its margin of appreciation also to the con-

icting rights of the mother. According to the majority of the
ourt it followed that, even if it appears from the national laws
ferred to that most Contracting Parties may in their legisla-

on have resolved those conflicting rights and interests in
vour of greater legal access to abortion, this consensus cannot
e a decisive factor in the Court’s examination of whether the

pugned prohibition on abortion in Ireland for health and
ell-being reasons struck a fair balance between the conflicting
ghts and interests, notwithstanding an evolutive interpreta-
on of the Convention. Having regard to the right to lawfully
avel abroad for an abortion with access to appropriate infor-
ation and medical care in Ireland, the Court did not consider
at the prohibition in Ireland of abortion for health and well-

eing reasons, based as it is on the profound moral views of the
ish people as to the nature of life and the consequent protec-
on to be accorded to the right to life of the unborn, exceeded
e margin of appreciation accorded in that respect to the Irish

tate. The third applicant complained about the failure by the
ish State to implement its constitutional provision by legisla-
on, notably, to introduce a procedure by which she could have
tablished whether she qualified for a lawful abortion in

Ireland on grounds o
Court concluded tha
legislative implement
striking discordance 
abortion in Ireland o
life and the reality of 
to a violation of Artic
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omen, since ovum donation
roblematic developments such as the exploi-
iliation of women, in particular those from

y disadvantaged background;

 split motherhood, as IVF could lead to the

nships in which the social circumstances
the biological ones, namely, the division of
to a biological aspect and an aspect of “car-
 and perhaps also a social aspect;

of children; and
vent selective reproduction.

rates that the Convention has always been
d applied in the light of current circum-
en if it finds no breach of Article 8 in the
he Court considers that this area, in which
s to be continuously evolving and which is
rticularly dynamic development in science

 to be kept under review by the Contracting

ret surveillance measures 

rveillance of citizens are tolerated under the
 so far as they are strictly functional to safe-
cratic institutions. The Court is satisfied

er the mail, post and telecommunications is,
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Practical application of the doctrine of the margin of appreciation

reflects a stage of development within a particularly dynamic
field of law, which does not affect the scope of the margin of
appreciation. This is all the more true considering that IVF
treatment remains a sensitive ethical issue within Austrian
society. In supporting its interpretation of the issue, the Court
also observed that with regard to ovum donation, all the rele-
vant legal instruments at European level either remained silent
or – in the case of the European Union Directive on safety
standards for the donation of human cells – expressly left the
decision on whether or not to use germ cells to the state con-
cerned. Assessing on the one hand the choice of the state to
reconcile the wish to make medically assisted procreation avail-
able and on the other the existing unease among large sections
of society as to the role and possibilities of modern reproduc-
tive medicine, the Court noted that Austria had not put a total
ban on artificial procreation (the procedures at issue taken
alone were in fact allowed under Austrian law), nor that it pre-
vented couples wishing to have recourse to methods not
accepted within its legal framework to go abroad to seek differ-
ent treatments for infertility. The very fact that whilst prohibit-
ing the use of donated sperm or ova for IVF Austria had chosen
to allow sperm donation for in vivo artificial insemination
showed that it approached the matter carefully, seeking to rec-
oncile social realities with its approach of principle. Lastly, the
Court appreciated the public interest arguments Austria had
considered when deciding to ban sperm and ovum donation for
IVF:
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ne’s origin must be balanced against the
l presumption of his paternity reviewed in
l evidence. In Mizzi the Court considered
y of having the 6-month time-limit reo-
plicant to lodge an action to contest pater-
e had acquired well after the birth of the
 legislative amendment, was too radical a
ot “necessary in a democratic society”. It
ial interest of Y to enjoy the “social reality”
r of the applicant could not outweigh the
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ild who, according to scientific evidence
ve obtained, was not his own. The Court
ct that the applicant was never allowed to
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nder exceptional conditions, necessary in a democratic
ciety in the interests of national security and/or for the pre-
ntion of disorder or crime. In order to comply with the Con-
ntion, however, such measures must be assisted by effective

uarantees against abuse. While states enjoy a wide discretion
ncerning the system to be used, its operation is put under
rutiny. The guarantees needed to ensure compliance with
rticle 8 may vary, depending on the circumstances of the case,
ch as the nature, scope and duration of the possible meas-

res, the grounds required for ordering such measures, the
thorities competent to permit, carry out and supervise such
easures, and the kind of remedy provided under national law.
 Klass the Court had to decide whether German legislation,
hich authorised letter-opening and wire-tapping in order to
feguard national security and prevent disorder and crime,

iolated the applicant’s rights in so far as it lacked adequate
feguards against possible abuse. In relation to what protec-

on is necessary, the Court, having underlined how in principle
dicial control of surveillance is desirable, considered that the

on-judicial supervisory control vested in a Parliamentary
oard and a Commission appointed by the Board offered suffi-
ent guarantees against abuse. This was because it was satis-
ed that both bodies were independent of the authorities
rrying out the surveillance and had been given sufficient

owers to exercise an effective and continuous control. The
ourt concluded, therefore, that taking note of technical
vances in the methods of espionage and surveillance and of
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egal systems and traditions and of the fact

eing abandoned, the Court considered that

forded a margin of appreciation to decide

re appropriate to ensure the rights guaran-

ntion. The Court also observed that the

had not been totally disregarded, as she had

identifying information about her mother

that had enabled her to trace some of her

ng the protection of third-party interests.

it ought to be taken into account that the

 while preserving the principle that mothers

e birth anonymously, facilitated searches for

a person’s biological origins by setting up a

on Access to Information about Personal

ich the applicant could request disclosure

ntity, subject to the latter’s consent being

t was therefore satisfied that French legisla-

e a balance and to ensure sufficient propor-

mpeting interests. Consequently, finding a

ticle 8, the Court stated that France could

e overstepped the margin of appreciation
fforded in view of the complex and sensitive

f access to information about one’s origins,

rned the right to know one’s personal his-

the natural parents, the existing family ties

rents.
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between the right of the applicant to know about her paternity
in a timely fashion and that of her supposed father not to
undergo DNA tests, leaving the applicant in a state of pro-
longed uncertainty as to her personal identity.

In Odièvre the Court was asked to scrutinize the rules govern-
ing confidentiality at birth, which prevented the applicant, put
into public care due to her mother’s wish to remain unknown,
from obtaining information about her natural family. Having
learnt about the existence of natural brothers, the applicant
applied for disclosure of confidential information concerning
her birth and permission to obtain copies of any documents,
public records or full birth certificates. She could not obtain
any information as, in line with national legislation, an applica-
tion for disclosure of details identifying the natural mother is
inadmissible if confidentiality was agreed at birth. The Court,
faced for the first time with an application of that kind, had to
reconcile a number of competing interests. In judging the com-
plaint the Court noted that although most of the Contracting
States did not have legislation comparable to that applicable in
France, which prevented parental ties ever being established
with the natural mother if she refused to disclose her identity,
some countries did not impose a duty on natural parents to
declare their identities on the birth of their children and that
there had been cases of child abandonment in various other
countries that had given rise to a debate about the right to give
birth anonymously. In the light of the diversity of practice to be

found among the l
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which measures we
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ances, the Court unanimously held that
tween private and public interests at issue
ating Article 8.

d Chamber concluded that the United
to strike a fair balance, overstepping any
 appreciation, in the S. and Marper case
rt, in deciding the case, focused its scru-
” ingredient of the margin of appreciation.
ative analysis of the jurisdictions within
ember states, the Court noted that Eng-
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 relation to adoption

 Negrepontis-Giannisis the Court criticised the wide margin
f appreciation used by Greece to refuse the recognition of a
ll adoption of an adult by his uncle, on the basis of the reli-

ious status of the latter. In finding a violation of Article 8, the
ourt observed that the texts on which the Court of Cassation,
tting as a full court, had relied to dismiss the request were all
clesiastical in nature and dated back to the seventh and ninth
nturies. Monks had been allowed to marry in Greece, how-
er, since 1982 and there was no domestic legislation prevent-
g them from carrying out adoptions. In the case under
view, the adoption order had been obtained in 1984, when
e applicant was already of age. It was valid for 24 years, and
e adoptive father had expressed his wish to have a legitimate
n who would inherit his property. In the view of the Court
e refusal to implement in Greece to the adoption order in
spect of the applicant had not met any pressing social need
d had not been proportionate to the aim pursued.

 handling of personal data

he inclusion of a person’s details in a national database of
ffenders does not, as such, contravene the Convention, even
hen the data undergo automatic processing and are used for
olice purposes. In Gardel the Court was satisfied that the pre-
ntive aim of the database of sex offenders, into which the
plicant’s details were entered following a sentence of 15
ars’ imprisonment for the rape of a minor, could represent a
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 employment 

as confronted with a number of situations
ssal of individuals from their functions for
heir private lives. In Obst the applicant held
ector of Public Relations for Europe of the
n Schüth the complainant was the organist
a Catholic parish; and in Özpınar the appli-
 the first two cases the dismissal had been

ds of adultery; in the last it had been based
professional aspects (the applicant was
se relationship with a lawyer, whose clients
fited from favourable decisions, for her
r work and unsuitable clothing and make-

 decided on the grounds of proportionality
e struck between the applicants’ right to
ivate life under Article 8 on the one hand
n rights of the Catholic and the Mormon
r.

Federal Labour Court had found that the
 Mormon Church and the Catholic Church,
ing marital fidelity did not conflict with the
ples of the legal order. As regards Mr Obst,
he Church of the adultery by his own initia-
eed with domestic judgments that his dis-
 a necessary measure aimed at preserving
bility, having regard in particular to the
 The fact that, after a thorough balancing
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balance in this regard. The Court was struck by the blanket and

indiscriminate nature of the retention power, since the data in

question could be retained irrespective of the nature or gravity

of the suspected offence, regardless of age, there was no time

limit and only limited possibilities to have the data removed or

destroyed in the case of acquittal. The Strasbourg judges also

explored the relationship between the measure in question and

the presumption of innocence: although the retention of such

private data could not be equated with the voicing of suspi-

cions, nonetheless the applicants’ perceptions that they were

not being treated as innocent was heightened by the fact that

data pertaining to them were retained indefinitely, in the same

way as the data of convicted persons. This was considered par-

ticularly alarming in the case of minors (such as the first appli-

cant), given their special situation and the importance of their

development and integration into society. Particular attention,

therefore, ought to be paid to the protection of juveniles from

any detriment that could result from the retention by the

authorities of their personal data following acquittals of a crim-

inal charge. The cumulative effect of the above-mentioned

reasons led the Court to decide that the retention in question

represented a disproportionate interference with the appli-

cants’ rights to respect for private and family life and therefore

could not be regarded as necessary in a democratic society.

In the context of
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reasons related to t
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f abstinence in the event of separation or
n labour courts had given only marginal
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hat, after 14 years of service for the parish,
ave challenged the position of the Catho-

hat an employee who had been dismissed
r had only limited opportunities of finding
rticular importance. This was all the more
d employee had special qualifications that
ven impossible, to find a new job outside
e case with Mr Schüth, who now worked

tant parish. In that connection the Court
s of the Protestant Church relating to
pulated that non-members of the Protes-
nly be employed in exceptional cases and
 of an additional job. In the light of the
animously concluded that Germany had
hüth’s rights against those of the Church

r compatible with the Convention.

zpınar the dismissal decision had been
where her right to respect for reputation
ough the interference (represented by the

the criticisms concerning her conduct as a
to have had a legitimate aim in relation to
xercise restraint in order to preserve their
e authority of their decisions, the Court
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ercise, the German courts had given more weight to the
terests of the Mormon Church than to those of Mr Obst did

ot itself raise an issue under the Convention. The conclusion
at Mr Obst had not been subject to unacceptable obligations
as reasonable, given that, having grown up in the Mormon
hurch, he had been or should have been aware when signing
e employment contract of the importance of marital fidelity
r his employer and of the incompatibility of his extra-marital
lationship with the increased duties of loyalty he had con-
acted towards the Church as director for Europe of the public
lations department. In contrast, in relation to Mr Schüth the
ourt observed that the national authorities had confined
emselves to stating that while he did not belong to the group

f employees who in case of serious misconduct had to be dis-
issed, namely those working in counselling, in catechesis or
 a leading position, his functions were so closely connected to
e Catholic Church’s proclamatory mission that the parish
uld not continue employing him without losing all credibility.

hey had made, moreover, no mention of Mr Schüth’s de facto
mily life or of the legal protection afforded to it. It seemed to
e Court, therefore, that the interests of the Church employer

ad not been balanced against Mr Schüth’s right to respect for
is private and family life, but only against his interest in
eeping his post. While the Court accepted that in signing the

ployment contract, Mr Schüth had entered into a duty of
yalty towards the Catholic Church which limited his right to
spect for his private life to a certain degree, his signature on

the contract could no
taking to live a life o
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specially narrow scope for the state’s margin
.

 out the two aspects of the enquiry it needs
s involving state decisions affecting environ-
, there must be an assessment of the sub-
e government’s decision to ensure that it is
rticle 8. Secondly, the decision-making

t under scrutiny to ensure that due weight
to the interests of the individual. The con-
margin of appreciation can be resolved only
 context of a particular case: in relation to
es falling under the scope of application of
rt considered all the procedural aspects,

of policy or decision involved, the extent to
 individuals (including the applicants) were
throughout the decision-making procedure,
safeguards available. In the present case the
the legitimate right of the state to take into
mic interests of the country as a whole in
the difficulties in establishing whether the
cable actually led to a deterioration of the
, the attention paid to the concerns of the
 mechanism set up to review the effect of

ontribution that night flights gave to the
nd the ability of the individuals affected by
bly a general measure to leave the area. It
 substance, the authorities had not over-

hb_privatelife.book  Page 57  Monday, February 13, 2012  3:58 PM
PROTECTING TH

Practical application of the doctrine of the margin of appreciation

considered that the investigation that followed had not sub-
stantiated the accusations made against her. Moreover, it had
taken into account numerous actions by Ms Özpınar that were
unrelated to her professional activity. The lack of safeguards
she had been accorded in the proceedings against her were all
the more important as with her dismissal, the applicant auto-
matically lost the right to practise law: as Ms Özpınar had
appeared before the Council only at the point when she had
challenged the dismissal and she had not received beforehand
the reports of the inspector or of the witness testimony, the
Court concluded that the interference with the applicant’s
private life had not been proportionate to the legitimate aim
pursued. 

In protecting private life

In Hatton and others the Court considered the essential rights
of the applicants to right to rest and sleep at night as forming an
integral aspect of privacy under Article 8. The Grand Chamber
reversed the Chamber judgment, which had found a violation
of Article 8 in that in implementing the 1993 scheme for night
flights the state had failed to strike a fair balance between the
United Kingdom’s economic well-being and the applicants’
effective enjoyment of their right to respect for their homes and
their private and family lives. It observed that

the sleep disturbances relied on by the applicants did not
intrude into an aspect of private life in a manner compara-
ble to that of the criminal measures considered in Dudgeon
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 less harmful and intrusive. In Powell and
s complained of excessive noise levels in
peration of Heathrow Airport. According
nt the home of the first applicant suffered

dered to be a low noise-annoyance rating.
t’s farm, regularly overflown during the
xtent at night, was regarded as an area of

e for residents. Invoking Article 8 of the
icants complained that as a result of exces-
by air traffic in and out of Heathrow Air-
een victim of an unjustified interference
om with the right guaranteed to them

European Court was satisfied that 

e, albeit to greatly differing degrees, the
licant’s private life and the scope for enjoy-
 of his home have been adversely affected
rated by aircraft using Heathrow Airport.

untry’s economic interest of having large
, even in densely populated urban areas,
 a number of measures had been intro-
ies responsible to control, abate and com-
noise at and around Heathrow Airport,
 progressively in a participatory manner,
t unanimously held that the United
nt could not arguably be said to have
 of appreciation afforded to them or upset
ired to be struck under Article 8. Con-
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epped their margin of appreciation by failing to strike a fair
alance between the right of the individuals affected by those
gulations to respect for their private life and home and the
nflicting interests of others and of the community as a whole,

ith consequently no violation of Article 8.

 relation to environmental rights

he extent of the margin of appreciation states enjoy when
ealing with the right to an environment in general and to a
ealthy environment in particular depends essentially on the
ature of the right affected by the interferences and its impor-
nce for the applicant. Both factors play a central role in the
plication of the derogatory clause of Article 8, when states

rike a (fair) balance between competing interests. The Court,
 other words, will examine whether the complaint relates to a

eneral aspect (such as the right to respect of the home) or
hether it affects more intimate aspects of an individual, such
 physical or mental health). Whilst the Court showed reluc-
nce in favouring the individual vis-à-vis the wider community
 the first group of cases, when facing an interference of the
cond type not only will it narrow the margin of appreciation

f the national authorities, but it will also scrutinise carefully
ow national authorities have complied with their positive obli-
ations under Article 8 of the Convention. General justifica-
ons such as the economic well-being of the country will in
ost cases not be sufficient to allow for an interference, unless
ates are able to prove that there are no other possible interfer-

ences which would be
Rayner the applicant
connection with the o
to official measureme
from what was consi
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licant complained of the Council could not
 of its obligation to respect the applicant’s
rivate and family life. In addition, it failed to
e inconvenience suffered.
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versely, in López Ostra the Court found a violation of Article 8
in that the state had failed to strike a fair balance between the
town’s economic well-being and the applicant’s effective enjoy-
ment of her rights: when deciding to set up the waste-treat-

ment plant the app
have been unaware
home and for her p
afford redress for th
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en to “protect” the applicant in the enjoy-
e sphere of protection of Article 8, none-
much more complex as case-law has

 to the obligation of Contracting Parties to
m risks arising within individual relation-
relationships developing between individ-
In the light of the above, therefore, the
 covers all four ambits of application of

vate life 

ne’s sexual sphere and interpersonal rela-
 the positive obligations arising from
ent of such obligation requires, in the first
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 of Article 8 is essentially that of protecting the indi-
inst arbitrary interference by public authorities. It
however, merely compel the state to abstain from
erence: in addition to that primarily negative under-
re might be positive obligations, whose discharge is
 to an effective respect for private or family life. This
ore and more often, also as a consequence of the

awareness by the public of their rights vis-à-vis the
of what can legitimately be expected from national
, particularly as increased availability of information
 issues makes it easier for the man in the street to

ut the scientific and technical discoveries. Positive
 under Article 8 were discussed for the first time in

Marckx. Then the Court observed as the word
contained in the first paragraph of Article 8 sug-
 existence of positive obligations on states. Because

ure of the provision, however, the identification of
ations suffers from the wide margin of appreciation
ntitled to under the derogation clause. Not only may

ights be subject to the restrictions whenever the con-
 up by paragraph 2 are present; but also the notion of
s somewhat abstract, especially when it is looked at
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whether she was entitled to a therapeutic
gation to protect imposes on Contracting
roduce regulations compelling both private
ls to adopt appropriate measures for the
f their patients, whose consent, based on a
and knowledge of the consequences of an
e obtained before any medical intervention

guards giving special consideration to the
 of individuals belonging to a particularly
group (Roma) was sufficient to cause a
n of the state’s positive obligations in V.C.

in a series of cases brought by women who
 same experience, concerned the forcible
oma woman during the delivery of her

 state hospital. As her medical records
ore delivery by caesarean section, while she
had contractions every three minutes, the
equested the applicant to sign one sentence
as “a request for sterilisation”. The woman
ignature was needed as she and her baby
ned, although she did not comprehend what
and what were the consequences. Her sub-
for damages were repeatedly rejected by
 addition to finding a violation of Article 3 –
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place, for the criminalisation of actions by private individuals
that interfere with fundamental values and essential aspects of
one’s private life.186 The obligation, however, cannot be inter-
preted to exclude the provision of unlimited civil remedies in
circumstances where criminal law sanctions are in operation,
even in cases when the rights of children and other vulnerable
individuals are at stake.187

Physical and psychological integrity are covered by the notion
of private life and also enjoy positive protection. The decision
not to prosecute those allegedly responsible for having physi-
cally and verbally attacked the applicant, together with her de
facto inability to initiate a private prosecution, were considered
sufficient in Janković to find a violation of the State’s positive
obligation arising from Article 8. In Tysiąc the Court was con-
fronted with the consequences of the application of a law pro-
hibiting abortion except where pregnancy posed a threat to the
woman’s life or health. Following the refusal of the head of the
hospital department to terminate her pregnancy on therapeutic
grounds, the applicant lost her sight after giving birth. The
Court held that there had been a violation of Article 8, as
Poland had failed in its positive obligation “to safeguard the
applicant’s right to respect for her private life in the context of a

controversy as to 
abortion”. This obli
Parties a duty to int
and public hospita
physical integrity o
full understanding 
operation, should b
is performed.188

A lack of legal safe
reproductive health
vulnerable ethnic 
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domestic courts. In

186. X and Y v. the Netherlands, which concerned the impossibility for the victim to
have criminal proceedings instituted against the perpetrator of a sexual assault
on a minor girl aged more than sixteen (which is the age of consent) who was
unable, on account of a mental handicap, to determine her wishes.

187. Stubbings v. the United Kingdom. 188. Codarcea.
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te, the civil status register to include his
 issue a new birth certificate reflecting his
itself on scientific uncertainties in the

rences in the legislation and practice of
urt stated that

me being be left to the respondent state to
hat extent it can meet the remaining
sexuals

nt, Article 8 could not be interpreted as
ting parties to alter their civil status regis-
he fact that many countries (the United

ccepted in practice sexual self-determina-
eps to minimise the drawbacks of the lack
was somehow given credit by the Court.
und to be different in B. v. France, where
orities to amend the civil status register in
ant’s new gender was found to breach
of the difficulties she was facing on a daily
rrent need to produce civil status docu-
ct that the French system was intended to
ut the life of the person concerned.

owever, a living instrument. It must not
urprise that the position of the Court on
ntroversial issues has changed. In I. v. the
d Goodwin the Court, considering the
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nce the treatment the applicant had been subject to attained
e threshold of severity required to bring it within the scope of
at provision – the Court also found that Slovakia had failed to
lfil its obligation under Article 8 as it did not ensure that par-

cular attention was paid to the reproductive health of the
plicant as a Roma. In reaching this conclusion the Court
called how both the Council of Europe’s Commissioner for
uman Rights and the European Commission against Racism
d Intolerance (ECRI) had identified serious shortcomings in
e legislation and practice relating to sterilisations in general
 Slovakia and had stated that the Roma community, severely

isadvantaged in most areas of life, was more likely to be
fected by those shortcomings. The Slovak Government-
pointed experts reached similar conclusions and had made
ecific recommendations about training of medical staff
garding Roma. Concerning the applicant, the Court found
at simply referring to her ethnic origin in her medical record
ithout more information indicated a certain mindset on the
art of the medical staff as to the manner in which the health of
e applicant, as a Roma, should be managed.

exual identity

he positive protection of personal identity has given rise to
gnificant developments with regard mainly to the sexual iden-
ty of transsexuals. The first time the Court was asked to con-
der the claims of a female-to-male transsexual whose new
atus was not being recognised was Rees. The applicant

claimed that Article 8
the very least annota
sexual change, and to
new gender. Basing 
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ly accessible or available to the individuals
nsequence, the applicant found himself in
sition of a pre-operative transsexual: he had

surgery, with certain important civil-status
been changed, but until the full surgery was
rsonal code would not be amended and,
n significant situations in his private life,
yment opportunities or travel abroad, he
d a woman. The Court noted that the legis-
-reassignment surgery left the applicant in a
ing uncertainty vis-à-vis his private life and
is true identity. Whilst budgetary restraints

h service might have justified some initial
ting the rights of transsexuals under the

ing of over four years without the necessary
opted was judged to be excessive. Particu-
nd the few individuals involved, the Court
 budgetary burden on the state could not be
 heavy, thus finding a violation of Article 8. 

ow one’s origin

the Court stated the guiding principle gov-
ormation about one’s origin:

d be able to establish details of their identity
man beings.
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development of scientific knowledge and international practice,
together with the need for consistency amongst legal systems,
and also taking into account the increasing drawbacks to the
individuals provoked by the non-recognition in law of their
new gender, concluded that states no longer enjoyed a margin
of appreciation as regards the acknowledgement of transsexu-
als’ status. The only margin for manoeuvre left remains in rela-
tion to the recognition procedures. Even then, recognition of
their right to reimbursement of medical costs for the sex-
change operation cannot be conditional on proof of the thera-
peutic necessity of that operation.189 In any event, placing
restrictions such as a waiting-period before gender reassign-
ment in order to qualify for such compensation cannot be
mechanically applied. Therefore, should the reflection period
be too long in relation to the age of the applicant, its general
application could in practice impair the freedom to gender
determination and identity.190

Violation of the positive obligations stemming from Article 8
vis-à-vis transsexuals’ rights can also result from a gap in the
relevant legislation. This was the main point discussed in L. v.
Lithuania, where although Lithuanian laws had recognised
transsexuals’ rights to change not only their gender but also
their civil status, there was no law regulating full gender-reas-
signment surgery. Until then, no suitable medical facilities
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concerned. As a co
the intermediate po
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documents having 
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189. Van Kück v. Germany. 
190. Schlumpf v. Switzerland. 
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urt was confronted with the applicant’s

g his paternity recognised as he had lost

ding a violation of Article 8 the Court

ding to national legislation the relevant

e invited the applicant’s legal guardian at

to the recognition of paternity. Alterna-

ntre, on whom the applicant was entirely

e taken steps to assist him in his attempts

recognised. As none of the above options

e applicant was left with the possibility of

eedings. These had to be brought by the

e applicant would have had the status of

ugh it was actually he who wanted his

. There was no legal obligation under

social services to bring such proceedings

ed, and so this option never materialised,

t made by the applicant to the registry in

-and-a-half years, therefore, he had been

 his claims were ignored. The Court could

as in the best interests of either the father,

rest in establishing the biological truth

spect of his private life, or of the child and

lation of Article 8.
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he case in question originated in the wish of the applicant to
ring proceedings against the local authority for damages for
egligence in relation to the ill-treatment he had been subject
 whilst in public care. His application for discovery of the
cal authority’s case-records covering his period in care was

ismissed on the ground that these records were private and
nfidential. After this decision, confirmed in appeal, the com-

etent authorities adopted a resolution under which the infor-
ation in the applicant’s file should be made available to him if
e contributors to the file gave their consent to disclosure,
hich they refused. While recognising that the authorities were
ursuing a legitimate aim, the Court considered that

persons in the situation of the applicant have a vital interest,
protected by the Convention, in receiving the information
necessary to know and to understand their childhood and
early development.

 balancing the interests of “informers” to maintain their ano-
ymity, the Court noted that the setting up of an independent
ody tasked with deciding on such a request could have been
ne of the ways the United Kingdom fulfilled its positive obliga-
ons stemming from Article 8. The right of access recognised
nder Article 8 is not, however, absolute. Indeed, in Gaskin the
ourt reached a decision in favour of the applicant only after a
orough examination and weighing of the public interests at
ake.
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 found no violation of Article 8 on account
of paper and web articles, images and videos
cant’s sexual activities and clarified that the
e interpreted as to compel media to give
ded publications to those concerned.

rivate industry

tes have a duty not only to provide a proac-
dividuals’ rights, but also to ensure that the

ght is not hampered by third parties’ actions
the Article 8 cases examined by the Court in
n allegedly harmful activities of industrial
quent emission, voluntary or accidental, of
ces into the surrounding environment. In
cant, who lived in a council flat, situated
curity zone around a steel plant, complained
of the industry in close proximity to her

her life and health and that the failure to
 the positive obligations states bore under

rt, basing itself on the authorities’ submis-
e concentration of certain hazardous sub-

sphere within the zone largely exceeded the
ed limit” established by Russian legislation.
 brought by the applicant to seek resettle-
ne only had the result of the applicant being
waiting list”, as opposed to the “priority
ad been identified by the Court as the right
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Protection of “social private life”

In the case of Von Hannover191 the Court was asked to judge
whether the publication of pictures of public figures (Princess
Caroline, a member of Monaco’s ruling family) taken other than
on official occasions could be in breach of Article 8 rights. The
conclusions were that it is incumbent on states to ensure that
the right of persons under their jurisdiction to their image is
respected by third parties, including journalists. Considering
that the applicant did not hold any official position in or on
behalf of the Principality of Monaco, that the pictures taken
related mainly to her private life, even though she had been
photographed in public places, and the fact that they were
taken by paparazzi, without her knowledge or consent, the
Court found that protection of private life extends beyond the
private family circle and also includes a social dimension. A
person, even one is known to the general public, must be able
to enjoy a “legitimate expectation” of protection of and respect
for their private life. As a corollary, the Court found that
Germany had a duty to clarify its legislation with regard to the
distinction it draws between “figures of contemporary society
par excellence”, whose private life is to be protected only in
their private sphere, and “relatively” public figures, such as the
applicant, who are entitled to broader protection. In Mosley,

however, the Court
of the publications 
related to the appli
provision cannot b
prior notice of inten

In regulating p

Under Article 8 sta
tive protection to in
enjoyment of the ri
or activity. Most of 
this respect concer
sites and the subse
hazardous substan
Fadeyeva the appli
within a sanitary se
that the operation 
home endangered 
resettle her violated
Article 8. The Cou
sions, noted that th
stances in the atmo
“maximum permitt
The judicial action
ment outside the zo
put on a “general 
waiting list” which h

191. Another two cases from the same applicant, related to the German Courts’
refusal to prohibit any further publication of two pictures showing the applicant
and her family on holiday, are pending before the Grand Chamber at the time of
writing.
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rs the Court found Italy in breach of
angle of private and family life, in that it
 local population with information about
ow to proceed in event of an accident at a
ory. Such information had been expressly
ants from the competent national author-
s provided only after the industrial pro-
The cross-dimensional right to ask and

al information on risks related to their
o the object of Öneryıldız v. Turkey, where
nd Grand Chamber were satisfied about
xamined under the angle of Article 2.

formation related to the consequences
 exposed to chemical experiments has led
ons as to the violation of Article 8. In
the applicants’ complaint that the non-
cords of radiation in Christmas Island
tion of their rights to respect for their

19
19

 the Rio Declaration of 1992, the principle is seen as being
mmunautaire. Its inclusion in the Maastricht Treaty

 of the principle from the philosophical to the juridical

 case was about the spillover in the surrounding environ-
mical substances used in the extraction industry of pre-

hb_privatelife.book  Page 66  Monday, February 13, 2012  3:58 PM
6

f the applicant. The Strasbourg judges, therefore, concluded
at there had been a violation of Article 8 of the Convention in
spect of the failure of the respondent state to strike a fair

alance between the interests of the community and the appli-
nt’s effective enjoyment of her right to respect for her home
d private life. Although it was not the state that controlled or

perated the steel plant, the Court observed that states’ respon-
bility in environmental cases may arise from a failure to regu-
te private industry.

hould the polluting activity violate existing national laws, the
ate’s or the general economic interest in its continued illegal
peration becomes difficult to assert.192 Delays in conducting

 environmental impact assessment might engage state liabil-
y.193 The Court, however, is not willing to accept that the sci-
tific and technical community’s lack of certainty in relation
 given operations be used as justifications to postpone the
option of effective and proportionate measures aimed at pre-
nting a risk of serious and irreversible damage to the environ-
ent. In this respect the Strasbourg judges made it clear that
e precautionary principle,194 whose aim is to ensure a high
vel of protection of health, consumers safety and environ-
ent, should prevail.195

In providing info
and health risks

In Guerra and othe
Article 8, under the 
failed to provide the
risk factors and on h
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ities. It eventually wa
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receive environment
place of living was als
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to different conclusi
McGinley and Egan 
disclosure of the re
amounted to a viola

2. Guerra and others and López Ostra.
3. Giacomelli v. Italy, where the environmental impact study was carried out seven

years after the a plant for the treatment of special (including hazardous) waste
started to operate, despite the legal requirement that it be conducted prior to
the beginning of the activities.

194. Embodied explicitly in
part of the acquis co
marked the evolution
sphere.

195. Tătar v. Romania. The
ment of dangerous che
cious metals.
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icant had begun his search for records and
 his application with the Court. The Court
icant’s uncertainty as to whether or not he
k through his participation in the chemical
ly be accepted to have caused him substan-

ss. The absence of any obligation to disclose
t individuals, the circumstance that the dis-
ecemeal and, over four years later, remained
r with the other circumstances illustrated
 the Court to find a violation of Article 8 in

gdom had not fulfilled its positive obligation
tive and accessible procedure enabling the
ccess to all relevant and appropriate infor-
d allow him and the tribunal seized with the
 assess any risk to which he had been

participation in the tests.

tion to provide adequate information about
s also applies in relation to individuals who
d to live in a given place, such as detainees.
urt had to deal with a complaint concerning
 nauseous stench coming from a site about
 from the prison, which had been formerly
sal of household waste. The dump was
pany run by the city council. Despite the
sal link between the deterioration of the

nd the proximity of the prison to the former
rt decided to examine the complaint under

hb_privatelife.book  Page 67  Monday, February 13, 2012  3:58 PM
PROTECTING TH

In providing information about environmental and health risks

private and family life was dismissed. The Strasbourg judges
observed that the state had complied with the positive obliga-
tion stemming from Article 8 to put in place adequate mecha-
nisms enabling those involved in hazardous activities (i.e.
nuclear experiments) to have access to all relevant and appro-
priate information. Any failure on the side of the applicants to
activate them could not trigger the responsibility of the state,
which was not found to have violated the positive aspect of
Article 8. In L.C.B., dealing with the effects on the health of
Christmas Island veterans and their offspring, the Court
observed that, in principle, it would be open to it to consider
the applicant’s complaint regarding the state’s failure to advise
her parents of its own motion and monitor her health prior to
her diagnosis with leukaemia under the angle of Article 8. It did
not proceed, however, as the question had already been exam-
ined under Article 2. In Roche a former soldier sustained that
he developed high blood pressure, hypertension, chronic
obstructive airways disease (bronchitis) and bronchial asthma
as a result of his participation in mustard and nerve gas tests
conducted under the auspices of the British Armed Forces. He
applied for disability pension before the Pension Appeal Tribu-
nal, which found that there was no reliable evidence to suggest
a causal link between the tests and the applicant’s claimed
medical conditions, as all “medical” and “political” means acti-
vated by the applicant had only resulted in partial disclosure.
Lack of information was also due to the fact that full-scale epi-
demiological studies on the incident had only started almost 10

years after the appl
after he had lodged
noted that the appl
had been put at ris
tests could reasonab
tial anxiety and stre
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unfinished, togethe
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mily life, the case-law indicates that two
ion stem from Article 8: the first is to give
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ows is an overview of the positive obliga-
ese two areas.

ily ties

mplaint about the effect on family life of
 Belgian illegitimacy laws, the Court took
rify that

 Ukraine.
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rticle 8. It noted that, in the light of the conclusions of the
vironmental studies and the length of time for which the
plicant had to suffer the nuisances concerned, the applicant’s

uality of life, well-being and ultimately private life had been
etrimentally affected in a way which could not solely be linked
 the deprivation of liberty. The applicability of Article 8 was
so founded on the circumstance that the complaint related to
pects – different from the conditions of detention – which
fected the only “living space” available to the applicant for the
umber of years he served his conviction. Romania’s responsi-
ility for violation of Article 8 was based on five main points:

the company managing the refuse tip was run by the city
council, which could therefore be considered directly
responsible for the offensive smell it produced;

although the tip had remained operationally officially only
for 5 years, evidence was produced showing its used there-
after by private individuals, as the authorities had not
taken measures to ensure the effective closure of the site;

the absence of a proper authorisation for operation or
closure made the activity of the tip, tolerated by the
authorities, illegal; 

the preliminary studies of the effects of pollution, which
should have been conducted before licensing the site, were
in fact only carried out three years after the abandonment
of the tip, and only after a fierce fire on the site;

the evidence that the activity was incompatible with envi-
ronmental requirements set up by national legislation, pro-

voking unaccept
smells to inhabit
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y theoretical biological reality.198 The Stras-

ever, leaves room for exceptions, the most

 is represented by the 1997 judgment199 that

gal recognition of paternity ties between an

 social father, a female-to-male transsexual

r’s partner, did not amount to a violation of

ing the living character of the Convention

social perception of the issues related to

ould not be a surprise if this position were

deed, with the I. and Goodwin judgments,

dy shifted its position in relation to the reg-

ges for the purpose of marriage, concluding

ations accepting only the “biological” sex

fringes the substance of the right to marry.

tion to respect family life implies not only

 family ties should be possible, but also its

e of the subjects involved should be com-

gnition. This means that putative fathers

 the paternity of a child, challenging legal

their previous recognition (for instance

logical evidence not available or accessible

nition) must have the possibility to do so.200 

ands.
ited Kingdom [GC].
us; Shofman v. Russia.
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when the state determines in its domestic legal system the
regime applicable to certain family ties such as those
between an unmarried mother and her child, it must act in
a manner calculated to allow those concerned to lead a
normal family life. As envisaged by Article 8, respect for
family life implies in particular, in the Court’s view, the
existence in domestic law of legal safeguards that render
possible, as from the moment of birth, the child’s integra-
tion in its family. In this connection, the state has a choice of
various means, but a law that fails to satisfy this require-
ment violates paragraph 1 of Article 8 without there being
any call to examine it under paragraph 2.197

By stating that the right to family life extends beyond formal
relationships and legitimate arrangements, the Court empha-
sised that passing a law meeting the requirements of Article 8 is
not enough, as its enforcement and interpretation are equally
important. Whilst domestic courts have a duty to interpret the
domestic law in conformity with the Convention, state respon-
sibility will only arise when they have committed a manifest
error of interpretation: to trigger the liability, therefore, the
national courts’ assessment of the facts or domestic law must
be manifestly unreasonable or arbitrary or blatantly inconsist-
ent with the fundamental principles of the Convention. Con-
versely, no violation will be found when Article 8 interferences
are grounded in the need to protect the social reality vis-à-vis
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important of which

ruled the lack of le

“AID child” and his

who was the mothe

Article 8. Consider

and the changing 

transsexualism, it w

soon to change. In

the Court has alrea

istration of sex chan

that national legisl

recorded at birth in

The positive obliga

that recognition of

converse: that non

pelled to such reco

wishing to contest

presumptions or 

because of fresh bio

at the time of recog

197. Marckx.

198. Yousef v. the Netherl
199. X, Y and Z v. the Un
200. Phinikaridou v. Cypr



COUNCIL OF EUROPE HUMAN RIGHTS HANDBOOKS

Part III – Positive obligations7

In

O
ti
C
in
p
th
in
p
d
m
se
en
th
cr

D
an
w
q
ti
C
re
m
ei

roperly taken into account and weighed
akes. Their manner of participation is not
 of involvement, as these will very much
sness of the measure in question.203 Only
stances, for instance when action had to
 child in an emergency or because those
 child are seen as the source of an immedi-
, will the Court consider decision-making
g those having custody of the minor to be

le 8. In such circumstances, however, the
inced that the national authorities were
hat there existed circumstances justifying
of a child from the care of its parents
tact or consultation. In deciding the case,
ld be given to whether the state had con-

nt of the impact of the proposed care
nts and the child and whether possible

lored.204 In any case, the guiding principle
ould be regarded as temporary measures,
s soon as circumstances permit, and that
enting temporary care should be consist-
 aim of reuniting the natural parent and

e duty to take measures to facilitate family
 as reasonably feasible will begin to weigh
uthorities with progressively increasing
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 preserving family life 

nce established, family life can be interrupted only in excep-
onal circumstances. This does not mean, of course, that the
onvention prohibits separation or divorce. What it does,
stead, is to put a halt to events that cause a breakdown in the

arent/child relationship. The relevant case-law has set forth
e various obligations, including positive ones that states bear
 this respect. These are primarily procedural and relate to the

rocess by which family members are being separated and how
ecisions on custody and visiting rights are enforced as well as
easures facilitating the reunion of family members after a
paration has taken place.201 The procedural obligations also
compass the right to seek for judicial review of the merits of
e attribution of parental authority, to be enjoyed without dis-
imination.202

ecisions to remove children from their parents, on placement
d adoption constitute serious interference with family life

ithin the meaning of Article 8, particularly when their conse-
uences are irreversible. This explains why the Court pays par-
cular attention to the decision-making process, although the
onvention does not spell out any particular procedural
quirement. It is now a well-established principle that parents
ust be associated in procedures of this kind, which can be
ther administrative or judicial. What is fundamental is that

their interests are p
against conflicting st
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ents, despite the fact that it was informed by
hat the situation had been causing them psy-
lems.

udicial decisions granting custody or regu-
might also trigger the international respon-
The typical situation occurs when one of the
parents objects to the exercise of such a
arent and the state does not ensure that the
forced. The position of the Court is, in this
erate: whilst acknowledging the presence of
n incumbent upon states, it considers that
lute and, in particular, that it has to be bal-

uperior interest of the child” and the latter’s
 8. In every case, provided that the domestic
ne the necessary minimum that can reason-
in the special circumstances of each case to
tion of the parents in executing the judicial

 has found no violation of Article 8. In all the
ituations the time element is given particu-
equences of delay to those concerned being
cularly when coupled with lack of opportu-
ly members to nurture their bonding, for
 the lack of serious and sustained efforts on
al welfare authorities to facilitate reunifica-
rictions on the guardian’s right to access.

adka v. Poland; Bove v. Italy; Reigato Ramos v. Portugal.
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force as from the commencement of the period of care, subject
always to its being balanced against the duty to consider the
best interests of the child.205

The positive obligation to preserve family life also encompasses
the duty to facilitate contacts with siblings who have been sepa-
rated by judicial decision. This is even more so when the deci-
sion was taken by the domestic jurisdiction of its own motion.
In Mustafa and Armagan Akin the Court observed that main-
taining the ties between the children was too important an
objective to be left to the parents’ discretion, particularly in the
presence of clear indications of an obstructive behaviour on the
part of one of the parents. Eventually, the lack of reasoning by
the domestic courts (including the Court of Cassation) as to
why the siblings had been separated and as to why the contact
arrangements requested by the applicants had been dismissed,
together with the inability of the judges seized of the case to
find alternative suitable agreements to ensure that the siblings
would see each other on a regular basis led the Court to find a
violation of Article 8. In deciding the case the Court empha-
sised not only that the best interest of the child is to be given
paramount importance in custody proceedings, but also that
the voice of children must be heard:

the Court observes that the Ödemiş Court did not only fail
to seek the opinion of the children but also failed to base its
decision on any evidence, such as psychological and other
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hese can be indicative of the national bodies’ intentions to
rengthen the child’s relationship with the substitute carers
ther than with the family of origin which is in blatant contrast
ith the positive obligations stemming from Article 8.207 Con-
rsely, after a considerable period of time has passed since the
paration, the interest of a child not to have his or her de facto
mily situation changed again may override the interests of the
arents to have their family reunited.208

tates are obliged to preserve family life whenever Article 8 is
plicable: in Moretti and Benedetti the Court found a violation

f the state’s positive obligation in that the applicants’ request
r a special adoption order in respect of the foster-child who

ad been placed with their family immediately after her birth
r a period of five months had not been examined carefully
d speedily before the baby had been declared free for adop-

on and another couple had been selected. Whilst acknowledg-
g that it is not for the Court to substitute its own reasoning
r that of the national authorities regarding the measures that
ould have been taken in securing the child’s well-being, the

trasbourg judges observed that the shortcomings in the
ational proceedings had had a direct impact on the applicants’
mily life.

ositive obligations are also often present in Article 8 cases
lated to the international abduction of children and in situa-
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ed her following his release from hospital,
eats might be carried out were well-founded
had failed in their duty to ensure his deten-
treatment.

e Internet, because of its anonymous char-
 used for criminal purposes, and having in
child sexual abuse, the Court clarified that it
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 to protect minors from being targeted by
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The private and family life aspects of Article 8 were jointly con-
sidered by the Court in the case of A. v. Croatia, where the
Court found a violation of Article 8 under the angle of private
and family life in that national authorities had failed to imple-
ment many of the measures ordered by the courts within a
number of criminal proceedings to protect the applicant from
her husband (a veteran who suffered from post-traumatic stress
disorder, paranoia, anxiety and epilepsy) or deal with his psy-
chiatric problems, which appeared to be the cause of his violent
behaviour. The refusal of national courts to adopt a new protec-
tive measure preventing the ex-husband from stalking or har-
assing her on the ground that she had not shown an immediate
risk to her life was also found to be in breach of the said provi-
sion. Failure by the authorities to ensure detention for psychiat-
ric treatment of abusive family members was also found to
constitute a breach of the Convention in the case of Hajduová,
where the applicant had sought refuge with her child in a
shelter after she had been attacked in public and threatened
with death by her former husband. After the release of the latter
from hospital without having undergone the required treat-
ment, threats were renewed. National jurisdictions subse-
quently rejected the applicant’s complaint about the failure to
treat the man in hospital. The Court, reiterating that Slovakia
had a duty to protect the physical and psychological integrity of
individuals, particularly those who are in a vulnerable condi-
tion, found a violation of Article 8 under the angle of both
private and family life: although the applicant’s ex-husband had
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ant eventually recovered a flat which was
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en the work needed to repair the damages
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f its housing stock).
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tion would hinder the traditional lifestyle of those belonging
 an ethnic minority.210 As a corollary, it is possible to affirm
at states are not obliged to implement a given policy on hous-
g. The Court, however, whilst dealing with cases related to
e interferences in the enjoyment of one’s home by third par-

es, was able to identify the following as situations that can give
se to a breach of the positive obligations enshrined in
rticle 8. These are:

A negligent application of the law. In Novoseletskiy the
Court was not satisfied that the domestic jurisdictions
charged with the case had used all the means at their dis-
posal to protect the applicant’s private and family life
during the 3-year-long proceedings over his occupancy
right. The Court was particularly struck by the fact that the
national jurisdictions had dismissed the applicant’s claim
for damages on the ground that “compensation for non-
pecuniary damage in landlord-and-tenant disputes [was]
not provided for by law”, whereas the applicant’s claim
went beyond the strictly landlord-and-tenant relationship,
as he had asked the courts to deal with the loss he had suf-
fered as a result of the his prolonged inability to occupy his
flat. Digging into the judgment of the domestic authorities,
the Court also found that the national judge had not
looked into the legality of making the flat available in the
applicant’s absence, although the importance of that ques-

tion was clear a
service taken any

� A prolonged an
court decision co
pancy. In Surugi
the fact that it w
party’s title had
penalty was impo
the applicant’s r
appeared to have

� Absence of st
described in the 
above, the applic
unfit for human 
session and man
neither undertak
as quickly as pos
happened and p
damage to part o

In Moreno Gómez the
and others, complain
had been infringed d
vis-à-vis the severe 
home by the persiste
clubs. The inaction h
disturbance to the a
Court find a violation0. Chapman.



E RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE

75

ortant case concerning Roma,212 the Court
licants’ living conditions under the notions
fe and home and found Romania in breach
provisions, Article 8 for failing to provide
n with a violent attack. The case involves
 (amongst which were members of the local

ma men and the subsequent destruction of
uses and possessions, as well as the degrad-
n which the victims were forced to live after
een hounded from their village and homes,
 then obliged to live, and some of them still
 unsuitable conditions (cellars, hen-houses,

equently changed address, moving in with
 extremely overcrowded conditions.

er the national authorities took adequate
 to breaches of the applicants’ rights, the

g other things, that

olvement of state agents in the burning of
houses, the Public Prosecutors’ Office failed

inal proceedings against them, preventing
ourts from establishing the responsibility of
nd punishing them;

ourts refused for many years to award pecu-
s for the destruction of the applicants’
 furniture;

s.
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principle in that the right to respect for one’s home as protected

by Article 8 should be understood “not just the right to the

actual physical area, but also to the quiet enjoyment of that

area”, which can be hampered not only by concrete or physical

breaches, but also by noise, emissions, smells or other forms of

interference. The Court observed that the nightclubs had been

authorised by the municipality despite an expert’s opinion

which it had commissioned that concluded that there was a sit-

uation of “acoustic saturation” generated by a noise-level well

beyond the legal limits. It therefore found a violation by the

municipality of the positive obligations stemming from

Article 8 of the Convention.

The efforts required of Contracting Parties in order for their

positive obligations under Article 8 to be fulfilled, however,

very much depend on the specific circumstances of the case. It

is therefore difficult to identify a threshold valid in all situa-

tions. Length of time and intensity of the exposure to noise,

smell or odour have proven to be critical in determining the

state’s responsibility, overriding considerations of the complex-

ity of the case, for instance involving infrastructure issues and

the striking of a balance between equally important interests,

such as those of road users and of the residents of a certain

urban area.211
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it was only ten years after the events that compensation
was awarded for the destroyed houses, although not for the
loss of belongings;

in the judgment in the criminal case against the accused
villagers, discriminatory remarks about the applicants’
Roma origin were made;

the applicants’ requests for non-pecuniary damages were
also rejected at first instance, the civil courts considering
that the events – the burning of their houses and the killing
of some of their family members – were not of a nature to
create any moral damage;

when dealing with a request from one applicant for a main-
tenance allowance for her minor child, whose father was
burnt alive during the incident, the regional court awarded
an amount equivalent to a quarter of the statutory
minimum wage, and decided to halve that amount on the
ground that the deceased victims had provoked the crimes;

three houses were not rebuilt and the houses rebuilt by the
authorities were uninhabitable; and

most of the applicants did not return to their village, and
lived scattered throughout Romania and Europe.

 the Court’s view, these elements taken together indicated a
eneral attitude on the part of the Romanian authorities which
erpetuated the applicants’ feeling of insecurity following the
ot and affected their rights to respect for their private and
mily life and their homes. Having regard to the direct reper-
ssions of the acts of state agents on the applicants’ rights, the
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cants’ rights, amount
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as to hinder in practice the right to correspondence. The posi-
tive obligations also extend to preventing the disclosure of such
private exchanges.213 213. Craxi v. Italy (no. 2)
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nt section offers an overview of the application of
o three problem areas – namely environment, inter-
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ted as they are becoming of growing concern to the
 to the increasing number of relevant cases brought
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ental protection under the Convention
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ntion. In Kyrtatos, the Court noted that
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 environmental context should be also taken
 would be no arguable claim under Article 8
plained of was negligible in comparison to

hazards inherent in life in every modern
 under Article 8, therefore, complaints relat-
al nuisances have to show, first, that there
ference with the applicant’s private sphere,
 level of severity was attained. In Moreno
nt invoked the violation of the right to
life, in that her right to sleep at night had
r a period of years by the inaction of the
es in Valencia, which had failed to put a stop
isturbances. The Court considered that the
an area that, indisputably, was subject to
ances, particularly at weekends, and
unicipality tolerated, and even contributed

uting of the rules which it itself had estab-
 of noise at night beyond permitted levels,
 applicant as she went about her daily life. It
in had failed to discharge its positive obliga-

e applicant’s right to respect for her home
 in breach of Article 8 of the Convention.

ration of the environment is not sufficient,
te responsibility under Article 8. In Kyrtatos,
e failure of the authorities to comply with
ns annulling two permits for the construc-
ar their property, thus causing the destruc-
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sion on a nearby site for one living unit, comprising of two
caravans, the applicant applied retrospectively to the district
council for planning permission for the three caravans on her
site. Her application was dismissed for the reason, among
others, that the planned use of the land would detract from the
rural and open quality of the landscape, contrary to the aim of
the local development plan which was to protect the country-
side from all but essential development. Noting that town and
country planning schemes involve the exercise of discretionary
powers in the implementation of policies adopted in the inter-
est of the community, the Court recognised that national
authorities enjoy a wide margin of appreciation in determining,
out of a multitude of local factors inherent in the choice and
implementation of planning policies, the best planning policy
or the most appropriate individual measure in planning cases.

Article 8 and the right to a healthy environment 

There is no explicit right in the Convention to a clean and quiet
environment, but where an individual is directly and seriously
affected by noise or other pollution, an issue may arise under
Article 8. In order for this, the interference must directly affect
the applicant’s home, family or private life. In Fadeyeva the
Court reiterated that the adverse effects of environmental pol-
lution must attain a certain minimum level if they are to fall
within the scope of Article 8. The assessment of that minimum
is relative and very much fact-sensitive, depending on the
intensity and duration of the nuisance, its physical or mental
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ticle 8 to immigration cases is of particu-
nental Europe, particularly its borders, has
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ts to the Court in relation to their status,

development of human rights law. Faced
ificant cases related to the status of long-
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on of their physical environment and affecting their life, the
ourt distinguished two aspects. Whilst rejecting the argument
at urban development had destroyed the swamp which was
jacent to their property and that the area where their home

as had lost all of its scenic beauty, it stated that severe envi-
nmental pollution may affect individuals’ well-being and

revent them from enjoying their homes in such a way as to
fect their private and family life adversely, even without a
rious danger to health. For Article 8 to be engaged, however,
harmful effect on a person’s private or family sphere must
ist: in the given circumstances the Court found that distur-

ances in the applicants’ neighbourhood due to the urban
evelopment of the area had not reached a sufficient degree of
riousness to be taken into account for the purposes of
rticle 8.214

he national authorities’ refusal to comply with the judicial
ecisions protecting the applicants’ right to respect for their
rivate and family life can trigger an Article 8 responsibility as
 deprives the procedural safeguards protecting the applicants
f all useful effect. This was, in sum, the key point in Taşkın,
here the complaint related to the activity of a limited
mpany having been granted a permit to operate a goldmine
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4. Failure to enforce a decision to close down a noisy computer club operating next
to the applicant’s flat led to a violation of Article 8 in the case of Mileva and oth-
ers v. Bulgaria.
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o deal with the deportation of a foreigner
t of Article 8.218 It was only after a decade,
trasbourg judges elaborated out of that pro-
n of states to grant family reunion of aliens
er living abroad.219 Recent judgments show

 entered a new phase, granting more and
 immigrants’ rights. The first occurrence of
enko and others, a case concerning the diffi-
e Russian-speaking minority in the Baltic
ts, a former Soviet Union army officer and

n living in Latvia most of their lives. After
idence rights under the 1994 Russo-Latvian
hdrawal had been rejected, they challenged
efore the European Court. Unlike the cases
hing Strasbourg until then, since the whole
pelled it could not be said, relying on the
lished case-law of the Court, that the appli-

 life had been affected. Nonetheless, the
at the deportation amounted to a violation
represented a break-up of the applicants’
e. Since the applicants

te the substantial number of the applicant’s convictions, the
re was an unjustified interference with the applicant’s right
ts and his siblings who were all born in Belgium. Almost
ruz-Varas v. Sweden the Court extended the extraterritorial

le 3 decided in the Soering case on extradition to expulsion
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family life in their home, rather than in the receiving, coun-
try.215 However, in line with its nature as a living instrument,
over the years the Convention’s concept of family life has
evolved, thus extending to many immigration-related issues,
which for political reasons had been originally left outside the
Convention.216 For the purpose of this work, the swift develop-
ment in the application of the notion of family life is interesting
in that the Convention is becoming a tool to provide protection
particularly to the long-term resident status of second-genera-
tion immigrants, who have either been born in the European
country of destination of their parents or arrived in Europe
when they were children, never returning to their countries of
origin.

Expulsion and deportation 

The preliminary statement that the Court normally makes
when dealing with immigration cases concerns the recognition
that states have, “as a matter of well established international
law and subject to their treaty obligations, the right to control
the entry, residence and expulsion of aliens”.217 The analysis of
the case-law, particularly of the most recent jurisprudence
examined below, shows that in practice the Court insists on
having a say in the exercise of this right, particularly when it
comes to residence and expulsion. In 1991 the Court was asked,
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 so-called “Boultif criteria” were identified

n was found to run counter to the rule of law if the margin
d to the executive was unlimited in Musa and others v.
ania; Kaya v. Romania; C.G. and others v. Bulgaria.

-Varas the Court considered that responsibility for the
 the family could not be imputed to the State but to the
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were thus removed from the country where they had devel-
oped, uninterruptedly since birth, the network of personal,
social and economic relations that make up the private life
of every human being […], the Court cannot but find that
the applicants’ removal from Latvia constituted an interfer-
ence with their “private life” and their “home” within the
meaning of Article 8 paragraph 1 of the Convention […].
[T]he existence of “family life” could not be relied on by the
applicants in relation to the first applicant’s elderly parents,
adults who did not belong to the core family and who have
not been shown to have been dependent members of the
applicants’ family, the applicants’ arguments in this respect
not having been sufficiently substantiated.

he judgment on the one hand restricted the notion of what
ad always been defined as the “core” or “nuclear family”, com-
osed of spouses and under-age children. On the other hand,
owever, it broadened the protection afforded by Article 8 as to
so include the whole network of social, personal and eco-
omic relations that make up a person’s life.

xpulsion orders might be based solely on information which
ad not been disclosed to the applicant, for instance classified
 “secret”, or else not subjected to some form of adversarial

roceedings before an independent authority or court actually
le to effectively scrutinise the reasons for the expulsion meas-

res and to review the relevant evidence, if need be with appro-
riate limitations in the use of classified information. In such
stances, the Court is likely to find a violation of the principle

of legality set up in t
law does not afford p
public authority.220 T
where the national co
examination of the de
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nal, to establish family life elsewhere. The
n the first place whether the couple could
lgeria (the applicant’s country of origin).
e could speak French and had had contacts
er mother-in-law in Algeria, she had never

 no other ties with that country, and she did
In these circumstances, therefore, it could
to expect that she follow her husband to

alternative to live elsewhere, notably in Italy
 had stayed before entering Switzerland and
ing, although not legally, at the time of the
 case in Strasbourg, the Court considered
 established that both the applicant and his
e authorisation to reside there lawfully and,
their family life there. The Court therefore
 applicant had been subjected to a serious
ablish family life, since it was practically
 to live his family life outside Switzerland,
e the authorities refused his continuing stay
 presented only a comparatively limited
der. The decision of the Swiss authorities,
ed a disproportionate interference in the
licant which breached Article 8 of the Con-

ituation be subject to changes between the
r and the adjudication of the case by the
the Court will make its assessment in the
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by the Court as the elements against which weighting the
deportation order. These include:

� the seriousness of the criminal offence;
� the length of stay in the host country;
� the time elapsed since the offence was committed and the

conduct during that period;
� the nationalities of the various persons concerned;
� the applicant’s family situation;
� whether the spouse knew about the offence when they

entered into the relationship;
� the age of children;
� the seriousness and difficulties the spouse is likely to

encounter in the country of origin.
First the Court took into account the extent to which the
offence committed by the applicant indicated the level of
danger posed to public order and security. In this respect, it
noted that before the applicant commenced serving his prison
sentence, he had obtained professional training as a waiter and
worked as a painter. His conduct in prison was impeccable, and
indeed he was released early. Upon his reintegration into
society the applicant worked for two years, with the possibility
of continuing employment. As a result, whilst the offence com-
mitted (violent robbery and damage to property) could have
given rise to certain fears that for the future he might constitute
a danger to public order and security, the circumstances of the
case de facto mitigated such concerns. The analysis continued
with the assessment of the possibility of the applicant and his

wife, a Swiss natio
Court considered i
live together in A
Although the spous
by telephone with h
lived there, she had
not speak Arabic. 
not be reasonable 
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expulsion of non-nationals was reviewed
er in 2006, in Üner. In deciding whether

ated the applicant’s right to respect for
 Chamber elaborated two of the criteria

ultif:

 and well-being of the children, in particu-
ss of the difficulties which any children of
 likely to encounter in the country to which
 be expelled; and the solidity of social, cul-

ties with the host country and the country

 point the Court noted that

flected in existing case-law […] and is in
mittee of Ministers’ Recommendation
the legal status of persons admitted for
on.223

cond point

licant in the case of Boultif was already an
tered Switzerland, the Court has held the

hb_privatelife.book  Page 84  Monday, February 13, 2012  3:58 PM
4

ght of the position when the order became final. In Onur the
ourt did not find that the expulsion of the applicant, a Turkish
ational convicted for robbery, fell foul of Article 8 as it was sat-
fied that he, his (British) partner and their very young chil-
ren could have all settled in Turkey without exceptional
ifficulties. In this respect although the Court

would not wish to underestimate the practical difficulties
entailed for the applicant or his partner in relocating to
Turkey, no evidence has been adduced which would indi-
cate that it would be either impossible or exceptionally diffi-
cult for them to do so.

 Omojudi, however, the Court noted that

the applicant’s wife was an adult when she left Nigeria and it
is therefore likely that she would be able to re-adjust to life
there if she were to return to live with the applicant. She
has, however, lived in the United Kingdom for twenty-six
years and her ties to the United Kingdom are strong. Her
two youngest children were born in the United Kingdom
and have lived there their whole lives. They are not of an
adaptable age and would likely encounter significant diffi-
culties if they were to relocate to Nigeria. It would be virtu-
ally impossible for the oldest child to relocate to Nigeria.

he expulsion of the applicant charged with sexual assault (a
ime which, in the view of the Court, is not at the most serious
d of the spectrum of sexual offences) committed after the
plicant was granted indefinite leave to remain could not be

considered proportio
reasoning followed th
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ria which emerge from its case-law and are
he Boultif and Üner judgments are meant to
plication of Article 8 in expulsion cases by

s, the weight to be attached to the respective
evitably vary according to the specific cir-
each case […] In a case like the present one,
on to be expelled is a young adult who has
 a family life of his own, the relevant criteria

and seriousness of the offence committed by
the length of the applicant’s stay in the
hich he or she is to be expelled; the time

e offence was committed and the applicant’s
 that period; the solidity of social, cultural

 with the host country and with the country
25

scrutiny the applicant had entered Austria
of 6. He was expelled after serving a period
 3 years’ imprisonment. Although underlin-
 attached to the young age at which the
d the offences (between 14 and 15 years
n-violent nature, the Court looked in detail
iteria before concluding that

n concerned is not totally irrelevant in the application of the
 when assessing the nature and seriousness of the offences,
attitude must be adopted in cases of juveniles. See also
.
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“Boultif criteria” to apply all the more so (à plus forte raison)
to cases concerning applicants who were born in the host
country or who moved there at an early age.

The reasons for such an approach lie in the assumption that the
longer a person has been residing in a state, the stronger his ties
with that country and the weaker those with the country of
nationality, particularly when the alien arrived in early child-
hood and was educated there. A need to ensure stronger pro-
tection to private life was therefore deemed necessary,
especially having in mind that not all migrants, regardless of
how long they have been living in the host country, necessarily
enjoy family life within the meaning of Article 8. Depending on
the specific circumstances of the case, therefore, the Court
might also focus on the individual social identity of settled
immigrants in order to establish whether the expulsion follow-
ing their criminal conviction is compatible with the Conven-
tion.

In another Grand Chamber decision224 the Court further elabo-
rated on the issue and observed that

while the crite
spelled out in t
facilitate the ap
domestic court
criteria will in
cumstances of 
where the pers
not yet founded
are: the nature 
the applicant; 
country from w
elapsed since th
conduct during
and family ties
of destination.2

In the case under 
lawfully at the age 
of slightly less than
ing the importance
applicant committe
old) and to their no
at all the relevant cr

223. The Parliamentary Assembly of the Council of Europe recommended that the
Committee of Ministers invite member states, inter alia, to guarantee that long-
term migrants who were born or raised in the host country cannot be expelled
under any circumstances. Whilst the Strasbourg Court rejected the concept of
absolute protection, recognising that there is a balance to be struck under Arti-
cle 8, it emphasised the need for the proper appreciation of the special situation
of those who have been in the host country since childhood.

224. Maslov v. Austria [GC].

225. The age of the perso
criteria, particularly
as a more lenient 
Jakupovic v. Austria
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ith the host country, but having regard to
 of the measure and the seriousness of the
drug trafficking) the Court concluded that
sion order imposed on him could legiti-
s necessary for the prevention of disorder
 in Grant, although the offences commit-

hen an adult were not particularly grave,
icant weight to the fact that the applicant
us pattern of offending. Conversely, in
e significant precedence to the well-being
ing a violation of Article 8 if the applicant
nd prohibited from entering the country

the case was about a Dominican Republic
tered Norway at the age of 22. Subse-
 breached the two-year ban on her re-
 Norway four months after. In order to

d intentionally given misleading informa-
y, her previous stay in Norway and earlier
 thus managed to obtain residence and
h she had not been entitled. She had lived
ay unlawfully since she had re-entered the
e, had not been able to reasonably expect
re. In Norway she had a relationship with

Republic national and had two children.
cant’s children’s best interest, the Court22
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the imposition of an exclusion order, even of limited dura-
tion, was disproportionate to the legitimate aim pursued,
“the prevention of disorder or crime”.

hould there be clear evidence of an exemplary conduct of the
plicant aimed at rehabilitation and reintegration following a
ime committed when under age, the Court would require the
ate to provide substantive arguments supporting its conten-
on that the applicant can reasonably be expected to cause dis-
rder or to engage in criminal activities, such as to render the
eportation necessary in a democratic society.226

he cases cited above make it clear that in considering whether
e deportation or exclusion order of a criminal offender is
mpatible with the Convention, due regard will have to be

aid to all elements and a fair balance will have to be achieved.
he decision, eventually, is very much fact-sensitive. As an
ample, in Benhebba the applicant’s claim was dismissed as
e Court found that the measure complained of had been pro-

ortionate to the aims pursued. Indeed, the applicant was a
rious recidivist, who had been sentenced to nearly 7 years’
prisonment over a period of 8 years. Although he had

ached France when he was 2, and had lived, worked and
ceived education there, forming most of his social and family

es, having no links with the country of origin other than his
ationality, the Court considered that relations between adults
ere not necessarily covered by Article 8 of the Convention

unless there was evid
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igrants to reunite with their families

es not explicitly include the right to family
does it require states to respect choice of
nce, authorise family reunification in their
tee to individuals a right to choose the most
elop family life.227 In limited circumstances,
tion to ensure certain aspects of family life
e arises. The positive obligation of states to
 the rights of migrants to reunite family
her stringent where the applicant can prove
rmountable, objective obstacles preventing
mily life elsewhere. In this context the Court
onsideration the reasons for departing one’s
r residence without other members of the
r and/or seeking asylum have generally
 arguments.228 The requirement of demon-
independent and lasting income or to

c costs of subsistence of the family members
ation is sought have not been found unrea-

rt under Article 8.229

unification case decided by the Court was
Cabales and Balkandali. The application
 female migrants permanently and lawfully
d Kingdom whose husbands were refused

others v. the Netherlands.
 v. the Netherlands (dec.).
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noted that Ms Nunez had been the one who had primarily
cared for them since their birth until 2007 when their father
had been granted custody. Further, in accordance with the
domestic courts’ decision, the children would have remained in
Norway where they had lived all their life and where their
father, a settled immigrant, lived. In addition, the children had
certainly suffered as a result of their parents’ separation, from
having been moved from their mother’s home to that of their
father, and from the threat of their mother being expelled. It
would then be difficult for them to understand the reasons if
they were to be separated from their mother. Moreover,
although Ms Nunez had admitted to the police that she had
entered Norway unlawfully, the authorities had ordered her
expulsion almost four years later, which could not be seen as
swift and efficient immigration control. In view of the children’s
long-lasting and strong bond to their mother, the decision
granting their custody to their father, the stress they had experi-
enced and the long time it had taken the authorities to decide to
expel Ms Nunez and ban her from re-entry into the country,
the Court concluded that “in the concrete and exceptional cir-
cumstances of her case”, if Ms Nunez were expelled and prohib-
ited from entering the country for two years, it would have an
excessively negative impact on her children. Such a decision,
therefore, would not mirror the fair balance between the public
interest in ensuring effective immigration control and Ms
Nunez’s need to remain in Norway in order to continue to have
contact with her children, as imposed by Article 8.

The right of imm
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n to entry. The so called “elsewhere
that the family is reasonably expected to
another state) was very strictly applied in
d a Turkish national residing in Switzer-
n grounds. The applicants’ request for
 two sons to join him in Switzerland was
e grounds that his flat was unsuitable and
t to provide for his family. The Court con-
g Turkey when one of his sons was only 3
icant bore personal responsibility for the
family relationship. The visits he had
 showed that his initial reasons for apply-
um in the destination country were no
ition, according to the Government, by
rity convention concluded between Swit-
he applicant could continue to receive his
ension if he returned to his home place.
 applicant’s wife to Turkey, a country that
 with her husband, was more problematic,
hed that she could not receive the needed
ere. Furthermore, although the applicant
fully resident in Switzerland, they did not
ht of abode. There were, strictly speaking,
ing them from establishing family life in
n, where their minor son had always lived.
g that the Gül family’s situation was very
man point of view, the Court found that
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ermission to remain with them or join them in the United
ingdom, due to the stricter immigration rules introduced by
e Home Office in relation to entry and residence of a husband

r male fiancé for the purposes of joining or remaining with his
artner resident in the United Kingdom. Previously, any such
ale applicant would normally have been allowed to settle after
qualifying period. Subsequent to the introduction of the new
iscipline, however, the authorisation to enter or remain would
nly normally be granted to spouses of United Kingdom
ationals and the wives of male alien migrants permanently
ttled in the United Kingdom. The Government’s main argu-
ent before the Court was that, since all three applicants could
settle with their husbands in Portugal, the Philippines and

urkey respectively, they were in fact claiming a right to choose
eir country of residence. The Court eventually sanctioned the

iscriminatory practice between male and female spouses
forced by the British Government, but did not find a viola-

on of Article 8 itself. It did not completely rule out, however,
at Article 8 may, on a case-by-case basis, impose an obliga-

on upon the state to allow the entry of a non-national for the
urposes of family reunification. It seems, therefore, that
hether Article 8 enabled an applicant to claim a right to family
unification would depend on the particular circumstances of
e case, namely on the difficulties the individuals would face in
tablishing their family life outside the host country.

 general, it can be said that the Court has always been more
illing to protect family rights in relation to expulsion/deporta-

tion than in relatio
approach” (implying 
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land on humanitaria
reunification with his
refused, mainly on th
his means insufficien
sidered that by leavin
months old the appl
interruption of the 
recently made to him
ing for political asyl
longer valid. In add
virtue of a social secu
zerland and Turkey, t
ordinary invalidity p
The relocation of the
she had been visiting
but it was not establis
medical treatment th
and his wife were law
hold a permanent rig
no obstacles prevent
their country of origi
While acknowledgin
difficult from the hu



E RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE

89

to reunite the family should have been given
is the state’s competing one in controlling

ification between adults and children is at
 Court will normally have regard to the age
cerned, their situation in their country of
t to which they are dependent on their par-

ekle the Court found that an “insurmounta-
mily life outside the host country existed
 seeking family reunification with her child
in the country of origin also had a second
y of destination who had been raised there.
fficulties that a resettlement of the whole
y of origin would have caused to the second
nd that the reunification in the destination
ve been the most adequate solution to
. 

 a person in need of international protection
ification, the Committee of Ministers of the
ecommends that applications be treated “in

 and expeditious manner” and that a reme-
independent review mechanism be estab-
rogrammes assigning mandatory residence
gion of the country, based on equitable dis-
s within the country for economic reasons,

ters’ Recommendation R (99) 23. 
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Switzerland had not interfered in the applicant’s family life.
There had therefore been no breach of Article 8. In Ahmut230

the Court considered that the decision of a father to leave his
child in the country of origin, arranging for him to go to the
boarding school there, indicated that the guardian had planned
for the child to be fully taken care of there, thus the refusal by
the national authorities to grant a residence permit to the
minor did not disclose a breach of Article 8. Five years on from
Gül the Strasbourg Court softened its approach, obliging a
Contracting Party to grant family reunion with a family
member living in the country of origin. In Sen the applicants
complained about the rejection of their application for a resi-
dence permit for their daughter, who was therefore prevented
from joining the remainder of the family (parents and two other
children) in the host country. The Court acknowledged that the
Dutch authorities had a positive obligation to authorise the girl
to live with her parents on their territory: although she was
very young when the application was made, and she had spent
her whole life in Turkey and had strong links with the linguistic
and cultural environment of her country in which she still had
relatives, there was a major obstacle to the rest of the family’s
return to Turkey. The first two applicants had settled as a
couple in the Netherlands, where they had been legally resident
for many years, and two of their three children had always lived
in the Netherlands and went to school there. Therefore, the

applicant’s interest 
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immigration.
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tee the persons concerned the right to a
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s the solution proposed by the authorities
ective exercise of their right for private and

und to be worth examination under the
at the precarious and uncertain situation

stained for a long period and which had
ces for her in material and psychological
rious and uncertain employment, social
ies, impossibility of starting a commercial
ations and possible repercussions of this
lthough the Court did not engage in an
the arguments under the proportionality
cted a clear malfunctioning of the French
f the carte de séjour was in violation of

 in Sisojeva, however, rejected the claim
n offered by the Latvian authorities by

temporary residence permits was insuffi-
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indering significantly the maintenance of family links between
o refugees, have been considered to be in breach of the right
 family life under Article 8.232

onditions for granting residence permits and 
gularisation of long-term illegal residents: is 
rticle 8 applicable?

he conditions for granting residence permits and the regulari-
tion of long-term illegal immigrants represent the last fron-

ers that the Court explores when dealing with the practical
plication of Article 8 to immigrants. The first case in which
e Court extended the application of Article 8 in this direction
 represented by Aristimuño Mendizabal. The applicant was a
panish national who had been granted refugee status in France
 1976. The status was later revoked following the political
anges of her home country. The applicant then continued to
ceive temporary residence permits, whose duration varied
om a few weeks to a year. Over the period of 14 years brought
 the attention of the Court, she had totalled 69 renewals.

ventually, she was granted a carte de séjour, as an intra-Com-
unity worker. The complaint brought to the attention of the
ourt was not about the breach of family life (her husband, an
leged member of the ETA terrorist group had been extradited
 Spain) nor the right to stay in France. Instead, it focused on
e conditions for the granting of the residence permit. In the
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the Netherlands and separated from her
l grandparents. The applicant, in fact, had
 to regularise her position whilst in the rela-
ther attempts to obtain a residence permit
n the grounds that the applicant, who was
d not pay taxes or social security contribu-
rts considered that the interests of the eco-
of the country outweighed the applicant’s
he Netherlands. Despite being ordered to
icant had continued to reside and work in
intly caring for her daughter, in alternation
ents. She applied to the Court in Strasbourg
fusal to grant her a residence permit could,
s, lead to a separation from her daughter,
cle 8. The Court noted that the factual care
mother could be sufficient for granting the
n under Article 8, the concept of family life

rather than form (custody of the child). As
e case, the Court found that the applicant’s
ve far-reaching consequences on her family
daughter (who was 3 at that time) and that it

ild’s best interests for her mother to stay in
he Court therefore considered that the eco-
f the country did not outweigh the appli-
 Article 8, despite the fact that the first
ing illegally in the Netherlands when her
 In its reasoning the Court identified some
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Article 8 cannot be construed as guaranteeing, as such, the
right to a particular type of residence permit. Where the
domestic legislation provides for several different types, the
Court must analyse the legal and practical implications of
issuing a particular permit. If it allows the holder to reside
within the territory of the host country and to exercise
freely there the right to respect for his or her private and
family life, the granting of such a permit represents in prin-
ciple a sufficient measure to meet the requirements of that
provision. In such cases, the Court is not empowered to
rule on whether the individual concerned should be granted
one particular legal status rather than another, that choice
being a matter for the domestic authorities alone.

The potential of Article 8 in securing long-term illegal resi-
dents the right to regularise their position was highlighted in
Rodrigues da Silva and Hoogkamer. The case concerned a
typical situation of illegal immigration: the first applicant
entered the country with a tourist visa, which she overstayed.
She was then joined by her son. Following a relationship with a
Dutch national, a girl (the second applicant) was born. The
daughter, recognised by the father, acquired Dutch citizenship.
Following the deterioration of the relationship, the father was
granted child custody, on the basis of an expert report which
stated that it would be a traumatic experience for the child to
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father and paterna
negligently omitted
tionship and all fur
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233. The applicants claimed that they were entitled to unconditional residence rights
under the Russo-Latvian Treaty on troop withdrawal.
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eneral standards for family reunification, similar to the “Boul-
f criteria” developed with respect to the expulsion and depor-
tion of foreigners. The standards include the consideration

whether family life was created at a time when the persons
involved were aware that the immigration status of one of
them was such that the persistence of that family life within
the host state would from the outset be precarious.

 this is the case, then

it is likely only to be in in the most exceptional circum-
stances that the removal of the non-national family member
will constitute a violation of Article 8.

hilst reiterating that anyone who

without complying with the regulations in force, confronts
the authorities of a Contracting State with his or her pres-
ence in the country as a fait accompli [… has] no entitle-
ment to expect that a right of residence will be conferred
upon them

e Court recognised some leeway. In balancing the different
terests at stake, the Strasbourg judges noted, in particular,
at the child had been raised jointly by her mother and her

aternal grandparents and had very close ties with them. Her
other’s expulsion, therefore, would make it impossible for her
 maintain regular contact, which was a serious problem. The
r-reaching consequences on the applicant’s family life were
eighed carefully by the Court, which unanimously decided
at it corresponded clearly to the child’s interest that her

mother remain in t
reasons considered p
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Convention on t
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 clarified that Article 8 of the Convention
 in the light of the 1980 Hague Convention
tate concerned had ratified the latter234), in
oncluded for a breach of Article 8 by Swit-
failure to take adequate measures to give
and objectives of the 1980 Hague Conven-
tion of a minor by his mother, thus prevent-
 the minor with his father. In Monory the
s to intervene in the domestic application of
ion, sanctioning its misuse by the domestic
rticle 8 of the Convention. The centrality
ague Convention by the Court is such that

ided by it even when the Hague Convention
t domestic level.235

Court has had many opportunities to stress
ions stemming from Article 8 in both child
nsfrontier contact cases. It found violations
to take all necessary steps to facilitate the
 Convention return orders or for not having
 to enforce a return order. Conversely, par-
t enforcement measures, including coercive
d with their rights to a family life have been
riority to safeguarding the best interest of
a principle firmly established in the Stras-

.I v. Spain.
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diction over the Hague Convention, the truth is that the
Convention’s machinery is in a position to state whether inter-
nal decisions adopted pursuant to the Hague Convention are
also compliant with the European Convention on Human
Rights. In most cases the complaints are about compliance with
Article 8 of the domestic decisions and steps taken following
the abduction of a child by one parent. The lack of consensus at
European level concerning childcare and the legitimacy of
interferences have lead to recognition of the wide margin of
appreciation that states normally enjoy when dealing with such
cases. The margin of manoeuvre, however, is at variance with
the seriousness of the situation and the interests at stake: it
seems that the margin of appreciation is greater in circum-
stances related to need to place a child in public care and
smaller when the issues are the right of access or other legal
safeguards needed to preserve the right to family life.

From 1980 until its dismantlement the Commission examined
only six cases involving the Hague Convention. The limited
number of cases decided by the Commission did not allow for a
trend to be identified. What emerges from the case-law of that
period is that the Commission gave a rather extensive interpre-
tation of the margin of appreciation, thus never finding a
breach of the Convention. In contrast, the full-time Court’s
numerous findings of violations have contributed to the crea-
tion of a dynamic case-law related to the 1980 Hague Conven-
tion, mainly related to the enforcement of return orders,
custody and access rights. Following the Ignaccolo-Zenide case,
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ys. In deciding, the Federal Court consid-
ns to the return provided for in the Hague
be interpreted restrictively, and that the
harged her burden of proof, not having
ims about prosecution and of having no
Israel. In January 2009 a Chamber of the
, finding, by a majority of 4 to 3, that there
n of Article 8. In July 2010 the Grand

he case was referred for re-hearing, over-
’s conclusion. The Grand Chamber did

cts of the case, and did, effectively, prevent
 to Israel. Time was the crucial factor in

 when it deals with deportation orders, the
ntemporaneous perspective, considering
ions and interests at the time of its judg-
arly 3 years after the Federal Court ruling
llegal removal of the boy.

ect, incorporated the speed and diligence
 out in the Hague Convention into its
are of the negative and often irremediable
assage of time takes on in child abduction

inger and Shuruk, however, there was no
of diligence on the part of the Swiss, or
 fact, most of the waiting time was when23

23

 Maire v. Portugal, the Court went as far as to identify in
it beyond which a failure to act may give rise to a request
ons for the delay. 
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ourg case-law.236 The Court’s examination concentrates on the
pect of the procedure that can be scrutinised a posteriori,
ch as the diligence of the authorities, the opportunities
corded to the persons concerned to defend their interests,

rocedural fairness, the giving of sufficient and adequate
asons for interfering with respect for family life. Only in rare
ses has the Court directly criticised the actual decision on the
erits as adopted by the national authorities.237

he leading authority in this respect is represented by the
cent Grand Chamber judgment in Neulinger and Shuruk,
here the Court gave a very detailed and comprehensive defini-
on of the best interest principle. The case was brought by a
other and her young son, who was born in Israel and who had

een unlawfully removed by the mother at the age of 2. After
eir return to Switzerland, the father had sought the child’s
turn but the mother argued that she herself could not return
 Israel, since she would run the risk of prosecution and con-

iction for abduction. So if the boy were to be returned, it
ould be alone. As he had not seen his father for two years, and
e father’s behaviour was, to say the least, problematic, this
ould be contrary to the best interests of the child. Eventually
e Federal Court, overturning previous decisions, ordered the

return within nine da
ered that the exceptio
Convention were to 
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Voleski v. the Czech Republic; Bove, where the finding of a violation was
grounded either on shortcomings in the domestic law or on failure by the
domestic authorities to use the machinery of the Hague Convention of 25 Octo-
ber 1980.

7. Haase v. Germany.

238. Sylvester v. Austria. In
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mily situation and of a whole series of fac-
 of a factual, emotional, psychological,
al nature, and made a balanced and reasona-
e respective interests of each person, with a
r determining what the best solution would
 child in the context of an application for his
try of origin. In line with Neulinger and

found no violation in Raban,239 considering
ourt had taken the correct decision in care-
children’s successful integration into their
n their mother’s country.

est of referral to the Grand Chamber, unusually supported
any and the United Kingdom, which considered that the
t implications in terms of positive obligations possibly

e Hague Convention) was rejected.
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the case was being considered by the Chamber and Grand
Chamber in Strasbourg. The Court, evidently, considered that
it would have been unfair to make the applicants bear the con-
sequences of this, as the situation was not really of their
making. With the best interests of the child uppermost in its
mind, the Grand Chamber considered the boy’s current situa-
tion and the consequences that his return would cause. On the
other side of the scale, the benefits to the child of being
returned without his mother to a rather uncertain family situa-
tion in Israel were scant. By a majority of 16 to 1, the Grand
Chamber held that the return of the child to Israel would not be
in his best interests, thus in the event of enforcement of the
Federal Court’s judgment, there would be a violation of Article
8 of the Convention. The Court also emphasised how, in such
cases, the domestic courts must conduct an in-depth examina-

tion of the entire fa
tors, in particular
material and medic
ble assessment of th
constant concern fo
be for the abducted
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