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25.  The raison d’étre of the CPT is the “prevention” of torture and inhuman or degrading
treatment or punishment; it has its eyes on the future rather than the past. However, assessing the
effectiveness of action taken when ill-treatment has occurred constitutes an integral part of the
Committee’s preventive mandate, given the implications that such action has for future conduct.

The credibility of the prohibition of torture and other forms of ill-treatment is undermined
each time officials responsible for such offences are not held to account for their actions. If the
emergence of information indicative of ill-treatment is not followed by a prompt and effective
response, those minded to ill-treat persons deprived of their liberty will quickly come to believe —
and with very good reason — that they can do so with impunity. All efforts to promote human rights
principles through strict recruitment policies and professional training will be sabotaged. In failing
to take effective action, the persons concerned — colleagues, senior managers, investigating
authorities — will ultimately contribute to the corrosion of the values which constitute the very
foundations of a democratic society.

Conversely, when officials who order, authorise, condone or perpetrate torture and ill-
treatment are brought to justice for their acts or omissions, an unequivocal message is delivered that
such conduct will not be tolerated. Apart from its considerable deterrent value, this message will
reassure the general public that no one is above the law, not even those responsible for upholding it.
The knowledge that those responsible for ill-treatment have been brought to justice will also have a
beneficial effect for the victims.

26. Combating impunity must start at home, that is within the agency (police or prison service,
military authority, etc.) concerned. Too often the esprit de corps leads to a willingness to stick
together and help each other when allegations of ill-treatment are made, to even cover up the illegal
acts of colleagues. Positive action is required, through training and by example, to promote a
culture where it is regarded as unprofessional — and unsafe from a career path standpoint — to work
and associate with colleagues who have resort to ill-treatment, where it is considered as correct and
professionally rewarding to belong to a team which abstains from such acts.

An atmosphere must be created in which the right thing to do is to report ill-treatment by
colleagues; there must be a clear understanding that culpability for ill-treatment extends beyond the
actual perpetrators to anyone who knows, or should know, that ill-treatment is occurring and fails to
act to prevent or report it. This implies the existence of a clear reporting line as well as the adoption
of whistle-blower protective measures.
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27. In many States visited by the CPT, torture and acts such as ill-treatment in the performance
of a duty, coercion to obtain a statement, abuse of authority, etc. constitute specific criminal
offences which are prosecuted ex officio. The CPT welcomes the existence of legal provisions of
this kind.

Nevertheless, the CPT has found that, in certain countries, prosecutorial authorities have
considerable discretion with regard to the opening of a preliminary investigation when information
related to possible ill-treatment of persons deprived of their liberty comes to light. In the
Committee’s view, even in the absence of a formal complaint, such authorities should be under a
legal obligation to undertake an investigation whenever they receive credible information, from
any source, that ill-treatment of persons deprived of their liberty may have occurred. In this
connection, the legal framework for accountability will be strengthened if public officials (police
officers, prison directors, etc.) are formally required to notify the relevant authorities immediately
whenever they become aware of any information indicative of ill-treatment.

28.  The existence of a suitable legal framework is not of itself sufficient to guarantee that
appropriate action will be taken in respect of cases of possible ill-treatment. Due attention must be
given to sensitising the relevant authorities to the important obligations which are incumbent
upon them.

When persons detained by law enforcement agencies are brought before prosecutorial and
judicial authorities, this provides a valuable opportunity for such persons to indicate whether or not
they have been ill-treated. Further, even in the absence of an express complaint, these authorities
will be in a position to take action in good time if there are other indicia (e.g. visible injuries; a
person's general appearance or demeanour) that ill-treatment might have occurred.

However, in the course of its visits, the CPT frequently meets persons who allege that they
had complained of ill-treatment to prosecutors and/or judges, but that their interlocutors had shown
little interest in the matter, even when they had displayed injuries on visible parts of the body. The
existence of such a scenario has on occasion been borne out by the CPT's findings. By way of
example, the Committee recently examined a judicial case file which, in addition to recording
allegations of ill-treatment, also took note of various bruises and swellings on the face, legs and
back of the person concerned. Despite the fact that the information recorded in the file could be said
to amount to prima-facie evidence of ill-treatment, the relevant authorities did not institute an
investigation and were not able to give a plausible explanation for their inaction.

It is also not uncommon for persons to allege that they had been frightened to complain
about ill-treatment, because of the presence at the hearing with the prosecutor or judge of the very
same law enforcement officials who had interrogated them, or that they had been expressly
discouraged from doing so, on the grounds that it would not be in their best interests.

It is imperative that prosecutorial and judicial authorities take resolute action when any
information indicative of ill-treatment emerges. Similarly, they must conduct the proceedings in
such a way that the persons concerned have a real opportunity to make a statement about the
manner in which they have been treated.

29.  Adequately assessing allegations of ill-treatment will often be a far from straightforward
matter. Certain types of ill-treatment (such as asphyxiation or electric shocks) do not leave obvious
marks, or will not, if carried out with a degree of proficiency. Similarly, making persons stand,
kneel or crouch in an uncomfortable position for hours on end, or depriving them of sleep, is
unlikely to leave clearly identifiable traces. Even blows to the body may leave only slight physical
marks, difficult to observe and quick to fade. Consequently, when allegations of such forms of ill-
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treatment come to the notice of prosecutorial or judicial authorities, they should be especially
careful not to accord undue importance to the absence of physical marks. The same applies
afortiori when the ill-treatment alleged is predominantly of a psychological nature (sexual
humiliation, threats to the life or physical integrity of the person detained and/or his family, etc.).
Adequately assessing the veracity of allegations of ill-treatment may well require taking evidence
from all persons concerned and arranging in good time for on-site inspections and/or specialist
medical examinations.

Whenever criminal suspects brought before prosecutorial or judicial authorities allege ill-
treatment, those allegations should be recorded in writing, a forensic medical examination
(including, if appropriate, by a forensic psychiatrist) should be immediately ordered, and the
necessary steps taken to ensure that the allegations are properly investigated. Such an approach
should be followed whether or not the person concerned bears visible external injuries. Even in the
absence of an express allegation of ill-treatment, a forensic medical examination should be
requested whenever there are other grounds to believe that a person could have been the victim of
ill-treatment.

30. It is also important that no barriers should be placed between persons who allege ill-
treatment (who may well have been released without being brought before a prosecutor or judge)
and doctors who can provide forensic reports recognised by the prosecutorial and judicial
authorities. For example, access to such a doctor should not be made subject to prior authorisation
by an investigating authority.

31.  The CPT has had occasion, in a number of its visit reports, to assess the activities of the
authorities empowered to conduct official investigations and bring criminal or disciplinary charges
in cases involving allegations of ill-treatment. In so doing, the Committee takes account of the case
law of the European Court of Human Rights as well as the standards contained in a panoply of
international instruments. It is now a well established principle that effective investigations,
capable of leading to the identification and punishment of those responsible for ill-treatment, are
essential to give practical meaning to the prohibition of torture and inhuman or degrading treatment
or punishment.

Complying with this principle implies that the authorities responsible for investigations are
provided with all the necessary resources, both human and material. Further, investigations must
meet certain basic criteria.

32.  For an investigation into possible ill-treatment to be effective, it is essential that the persons
responsible for carrying it out are independent from those implicated in the events. In certain
jurisdictions, all complaints of ill-treatment against the police or other public officials must be
submitted to a prosecutor, and it is the latter —not the police — who determines whether a
preliminary investigation should be opened into a complaint; the CPT welcomes such an approach.
However, it is not unusual for the day-to-day responsibility for the operational conduct of an
investigation to revert to serving law enforcement officials. The involvement of the prosecutor is
then limited to instructing those officials to carry out inquiries, acknowledging receipt of the result,
and deciding whether or not criminal charges should be brought. It is important to ensure that the
officials concerned are not from the same service as those who are the subject of the investigation.
Ideally, those entrusted with the operational conduct of the investigation should be completely
independent from the agency implicated. Further, prosecutorial authorities must exercise close and
effective supervision of the operational conduct of an investigation into possible ill-treatment by
public officials. They should be provided with clear guidance as to the manner in which they are
expected to supervise such investigations.
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33.  An investigation into possible ill-treatment by public officials must comply with the
criterion of thoroughness. It must be capable of leading to a determination of whether force or other
methods used were or were not justified under the circumstances, and to the identification and, if
appropriate, the punishment of those concerned. This is not an obligation of result, but of means. It
requires that all reasonable steps be taken to secure evidence concerning the incident, including,
inter alia, to identify and interview the alleged victims, suspects and eyewitnesses (e.g. police
officers on duty, other detainees), to seize instruments which may have been used in ill-treatment,
and to gather forensic evidence. Where applicable, there should be an autopsy which provides a
complete and accurate record of injury and an objective analysis of clinical findings, including the
cause of death.

The investigation must also be conducted in a comprehensive manner. The CPT has come
across cases when, in spite of numerous alleged incidents and facts related to possible ill-treatment,
the scope of the investigation was unduly circumscribed, significant episodes and surrounding
circumstances indicative of ill-treatment being disregarded.

34. In this context, the CPT wishes to make clear that it has strong misgivings regarding the
practice observed in many countries of law enforcement officials or prison officers wearing masks
or balaclavas when performing arrests, carrying out interrogations, or dealing with prison
disturbances; this will clearly hamper the identification of potential suspects if and when allegations
of ill-treatment arise. This practice should be strictly controlled and only used in exceptional cases
which are duly justified; it will rarely, if ever, be justified in a prison context.

Similarly, the practice found in certain countries of blindfolding persons in police custody
should be expressly prohibited; it can severely hamper the bringing of criminal proceedings against
those who torture or ill-treat, and has done so in some cases known to the CPT.

35. To be effective, the investigation must also be conducted in a prompt and reasonably
expeditious manner. The CPT has found cases where the necessary investigative activities were
unjustifiably delayed, or where prosecutorial or judicial authorities demonstrably lacked the
requisite will to use the legal means at their disposal to react to allegations or other relevant
information indicative of ill-treatment. The investigations concerned were suspended indefinitely or
dismissed, and the law enforcement officials implicated in ill-treatment managed to avoid criminal
responsibility altogether. In other words, the response to compelling evidence of serious misconduct
had amounted to an “investigation” unworthy of the name.

36. In addition to the above-mentioned criteria for an effective investigation, there should be a
sufficient element of public scrutiny of the investigation or its results, to secure accountability in
practice as well as in theory. The degree of scrutiny required may well vary from case to case. In
particularly serious cases, a public inquiry might be appropriate. In all cases, the victim (or, as the
case may be, the victim's next-of-kin) must be involved in the procedure to the extent necessary to
safeguard his or her legitimate interests.

37. Disciplinary proceedings provide an additional type of redress against ill-treatment, and
may take place in parallel to criminal proceedings. Disciplinary culpability of the officials
concerned should be systematically examined, irrespective of whether the misconduct in question is
found to constitute a criminal offence. The CPT has recommended a number of procedural
safeguards to be followed in this context; for example, adjudication panels for police disciplinary
proceedings should include at least one independent member.
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38. Inquiries into possible disciplinary offences by public officials may be performed by a
separate internal investigations department within the structures of the agencies concerned.
Nevertheless, the CPT strongly encourages the creation of a fully-fledged independent investigation
body. Such a body should have the power to direct that disciplinary proceedings be instigated.

Regardless of the formal structure of the investigation agency, the CPT considers that its
functions should be properly publicised. Apart from the possibility for persons to lodge complaints
directly with the agency, it should be mandatory for public authorities such as the police to register
all representations which could constitute a complaint; to this end, appropriate forms should be
introduced for acknowledging receipt of a complaint and confirming that the matter will be pursued.

If, in a given case, it is found that the conduct of the officials concerned may be criminal in
nature, the investigation agency should always notify directly —without delay — the competent
prosecutorial authorities.

39. Great care should be taken to ensure that persons who may have been the victims of ill-
treatment by public officials are not dissuaded from lodging a complaint. For example, the potential
negative effects of a possibility for such officials to bring proceedings for defamation against a
person who wrongly accuses them of ill-treatment should be kept under review. The balance
between competing legitimate interests must be evenly established. Reference should also be made
in this context to certain points already made in paragraph 28.

40.  Any evidence of ill-treatment by public officials which emerges during civil proceedings
also merits close scrutiny. For example, in cases in which there have been successful claims for
damages or out-of-court settlements on grounds including assault by police officers, the CPT has
recommended that an independent review be carried out. Such a review should seek to identify
whether, having regard to the nature and gravity of the allegations against the police officers
concerned, the question of criminal and/or disciplinary proceedings should be (re)considered.

41. It is axiomatic that no matter how effective an investigation may be, it will be of little avail
if the sanctions imposed for ill-treatment are inadequate. When ill-treatment has been proven, the
imposition of a suitable penalty should follow. This will have a very strong dissuasive effect.
Conversely, the imposition of light sentences can only engender a climate of impunity.

Of course, judicial authorities are independent, and hence free to fix, within the parameters
set by law, the sentence in any given case. However, via those parameters, the intent of the
legislator must be clear: that the criminal justice system should adopt a firm attitude with regard to
torture and other forms of ill-treatment. Similarly, sanctions imposed following the determination of
disciplinary culpability should be commensurate to the gravity of the case.

42. Finally, no one must be left in any doubt concerning the commitment of the State
authorities to combating impunity. This will underpin the action being taken at all other levels.
When necessary, those authorities should not hesitate to deliver, through a formal statement at the
highest political level, the clear message that there must be “zero tolerance” of torture and other
forms of ill-treatment.
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