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SERVICE DE L'EXECUTION 

.D ES ARRETS DE LA CEDH

I o the Committee o f  M inisters o f  the Council o f  Europe

M em orandum  o f the M oscow Helsinki Group eoncerning the failure o f the 

Russian Federation to observe the European Court o f  Human Rights (EC H R )' judgm ent 

in the case “ ‘Seuehenko and O thers’ and 35 other ‘Yakut pensioners’ eases vs. Russia” 

(“Senchenko and O th ers...”) with regard to the adoption o f general measures.

Dear Sirs and M adams,

^ M o t c o w  H e l i n r d t i O m u p i ,  dm o ld e iacon tem pom v hum an r ig h t, o ^ a n i ^ o n  in R ^
(Ine o f  our m a in m isw m , i ,  l o a a n a i n  d m p m te c d o n o fb a d c  hum an righ t, and freedom , 

moiuding dm R ight to  a  Fair Trial. a ,  adpulated by nadotad taw , and infem adona, a m d a n b .

Matdikov A .T.. Mmdiltova L P .. Zubm ev V .l. and & gakova L.M . H k  ApplicmdtT) me 

pensioners and citizens o f  Krasnoyarsk territory w ho contacted us for help.

The A pplicants w orked on the construction o f  the South-Yakut coal station in the town o f 

Neryungri. T heir a d a ry  was calculated w ith the coefEciem  1.7. Follow ing their retirem ent. their

pensions should also have been calculated with this coefficient, how ever they were calculated 
with the coefficient 1.4 instead.

The A pplican t, appealed to  thcE rm akovdcy district court to nahe the co eS rc ie m a n d o n tb e  

26th D ecem ber 2003 the court m tW e d  their appeal. O n the 7lh April 2 t p u h e e n m c ,p b r m .b .  

judgm ent and it cam e into force. COivu i Ë DES M IN ISTRES

0 3  JAN. 2QÛ
ËN H EG IS1R E N   O U . Ï * . ...........
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But then, on A e 2 0 A  D ecem ber 2005, A e Presidium o f  the K rasnoyarsk territorial court 

quashed the judgm ents o f  the Erm akovsky district court and put the case under review. O n the 

26th January 2006, the Erm akovsky district court refused the claim s o f  the applicants.

W e recom m ended that the Applicants appeal to the court as a  m atter o f  special procedure, in

order to  establish the facts o f  legal im portance, in particular A c fact that A ey am  in exactly A c

sam e situation as A ose in the case o f"S enchenko  and O A ers ..." , on  which the ECHR has 
already ruled.

Thus, on the 28A  M ay 2009, A e  judgm ent o f  A e ECHR satisfied A e claim s o f  90 pensioners

from the Yakut town o f  Neryungri, as per the case o f  “Senchenko and O thers...” . In this case.

Scnchenko and Others worked in the Yakut region and their dispute also concerned the

lowering o f  their pension coefficient from 1.7 to 1.4, which was established by A e reviewing

institution. They appealed to the ECHR claiming the violation o f  Articles 6 and 13 o f  the

European Convention as well as Article 1 o f  Protocol 1. ECHR admitted the violation and

decided that Russia should pay each applicant within three m onths o f  the date on which the

judgm ent was finalized (in accordance w iA  Article 44 § 2 o f  A e Convention) EUR 2,000 plus

any tax A at may be chargeable, in respect o f  pecuniary dam age, nonpecuniary dam age, and 
costs and expenses.

Despite A e  fact that the A pplicants were in exactly the sam e situation as those in the case o f  

"Senchenko and O A e rs ..."  as considered by the ECHR, the Russian court declined the claim.

In fact, A e Russian court elim inated A e possibility o f  appealing A c courts ' decision.

First o f  all we would like A  note that the unwillingness o f  Russian judiciaries to  consider the 

judgm ents brought into force by the ECHR is nothing more than “ legal nihilism ” in relation to 

their international obligations. All other negative consequences for The Applicants aside, this 

leads to the overflow  o f  cases which have been misdirected to the European Court and the 

creation o f  the notorious “back-log”.

There is one m ore circum stance to which we would like to draw  you attention. In A e Russian 

federation  there is still no official body responsible for the translation o f  the judgm ents o f  the 

ECHR, w hich are produced in c iA cr English o r French. These translations am made by 

different organizations which, as a rule, conducted the case itself. In this regard, it is possible
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that in the translations, prepositional phrasing may not be translated fully, o r that som ething

which the translator considers unimportant may not be translated at all. For exam ple, in the

judgm ent "Senchenko and O th ers ..." , it was not translated that the claim ants did not w ork in

the Yakut region in  general, but specifically in Neryungri, which in our opinion m akes the

situation o f  The A pplicants even more sim ilar that o f  the claim ants in this ECHR case.

Furthermore, Russian judiciaries should not ignore the institute o f  analogy in civil procedural

law, particularly the process o f  application to public relations which must be legally regulated.

These rules are not expressly provided by the laws which regulate similar legal relationships

(analogy o f  the law) or the general basic principles o f  justice in civil cases (analogy o f  the 
right).

In its D ecree dated the 26th February 2010 N 4-T, in the case o f  the exam ination o f  the 

constitutionality o f  Part 2 o f  Article 392 o f  the Civil Procedural Code, the Constitutional Court 

states that the principles o f  legal equality regarding the realization o f  the right to judiciary 

protection (Parts 1-2 o f  the Article 19, Part 1 o f  the Article 46 and Part 3 o f  the Article 123 o f  

the Constitution o f  the Russian Federation) lead to the requirem ent for all relations which are 

homogeneous in their legal nature to be regulated in the sam e way.

The observance o f  the constitutional principles o f  equality, which guarantees the protection 

from discrim ination during the im plem entation o f  rights and freedoms, means, am ong other 

things, that the prohibition o f  such restrictions to a  person 's  rights (belonging to one category) 

does not have an objective and logical explanation -  that is, the prohibition o f  treating people 

who are in the sam e situation differently. Any kind o f  differentiation leading to  inequality in 

citizens’ rights in any sphere o f  legal regulation has to meet the requirem ents o f  the 

Constitution o f  the Russian Federation, according to which such a differentiation is only 

adm issible if  it is objectively justified, proved and pursues constitutionally significant aims.

The decision on the possibility to revise the appealed judicial act has to be taken by the court o f  

appeal, recognizing the com prehensive and complete exam ination o f  the argum ents o f  the 

claim ant and the circum stances o f  the case itself.

The same D ecree o f  the Constitutional court declared that the judgm ents o f  the ECHR are 

obligatory for the R ussian Federation. The State has not only to pay all compensational 

paym ents to the claim ant w hose rights were recognized as violated, but also to ensure, as far as
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p o a d b k . A c  co m p lac  rc a o n d o n  o f  A c vioM cd h g h ü , iocludm g A c  h g h ü  o f  oA cr people A  

the same situation as the claimant.

By ratifying the European Convention on hum an rights, the Russian Federation has undertaken 

the responsibility not only to make personal considerations (that is to restore the violated right 

o f  the claim ant), but also, and this is no less important, to take general measures. This task is 

the most difficult but also the most important because these measures are essential for 

preventing the em ergence o f  an identical situation, leading to the identical violation o f  human 

rights in the future. That is, general measures must prevent future hum an rights violations o f  
this type.

According to the statistics o f  the ECHR, Russia is the leader in the quantity o f  applications 
submitted.

The m ajority o f  these applications contain identical claim s and bears w itness to the 

unsatisfactory im plem entation o f  law in the country, in the sphere o f  human rights.

As for Russia, the im plem entation o f  general measures has already been recognized as 

unsatisfactory.

And the present case only confirm s the presence o f  this systematic problem.

Taking all o f  this into account, we kindly ask you to once more draw  the attention o f  the 

authorities o f  the R ussian Federation to  the problem  o f  the failure to observe such general 

measures because, judg ing  by the situation presented in this memorandum , it is leading to 

discrimination and the violation o f  human rights.

Yours Sincerely, 

Alexeeva L.M . N
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