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GENERAL INTRODUCTION

1. The European Committee of Social Rights, established by Article 25 of the European
Social Charter, composed of:

Giuseppe PALMISANO (Italian)

President

Professor of International Law and EU Law

Director of the Institute for International Legal Studies
National Research Council of Italy, Rome (Italy)

Monika SCHLACHTER (German)

Vice-President

Professor of Civil, Labour and International Law

Director of Legal Studies Institute for Labour Law and Industrial Relations in the European
Community

University of Trier (Germany)

Petros STANGOS (Greek)

Vice-President Professor of European Union law,

Holder of the Jean Monnet Chair "European human rights law"
School of Law, Department of International studies

Aristotle University, Thessaloniki (Greece)

Lauri LEPPIK (Estonian)

General Rapporteur

Senior Researcher

School of Governance, Law and Society
Tallinn University (Estonia)

Colm O’CINNEIDE (Irish)
Professor of Law

Faculty of Laws, University College
London (United Kingdom)

Birgitta NYSTROM (Swedish)
Professor of Private Law
Faculty of Law

University of Lund (Sweden)

Elena MACHULSKAYA (Russian)

Professor

Department of Labour and Social Law

Lomonosov State University, Moscow (Russian Federation)

Karin LUKAS (Austrian)
Senior Legal Researcher and Head of Team
Ludwig Boltzmann Institute of Human Rights, Vienna (Austria)

Eliane CHEMLA
Conseillere d’Etat
Conseil d’Etat, Paris (France)

Jozsef HAJDU (Hungarian)
Dean for International Affairs and Science
University of Szeged (Hungary)

Marcin WUJCZYK (Polish)
Lecturer in Labour Law and Social Policy
Jagiellonian University, Cracow (Poland)

Krassimira SREDKOVA (Bulgarian)



Professor of Labour Law and Social Security
University of Sofia (Bulgaria)

Raul CANOSA USERA (Spanish)
Professor of Constitutional Law
University Complutense, Madrid (Spain)

Marit FROGNER
Judge
Labour Court of Norway, Oslo (Norway)

Francois VANDAMME (Belgian)*

Former Director International Affairs, Federal Public Service Employment, Labour and Social
Dialogue, Brussels (Belgium)

Former visiting professor, College of Europe (Bruges, 1998-2012, "Enjeux sociaux et
gouvernance de 'Europe™)

Former invited "Maitre de conférences" (2008-2014) in Labour Law, Catholique University of
Louvain, Louvain-la-Neuve, (Belgium)

assisted by Régis BRILLAT, Executive Secretary,

between January 2015 and December 2015 examined the reports of the States Parties on
the application of the Revised European Social Charter.

2. The role of the European Committee of Social Rights is to rule on the conformity of the
situations in States with the European Social Charter (revised), the 1988 Additional Protocol
and the 1961 European Social Charter.

3. Following the changes to the reporting system adopted by the Committee of Ministers at
the 1196th meeting of the Ministers’ Deputies on 2-3 April 2014 the system henceforth
comprises three types of reports. Firstly, the ordinary reports on a thematic group of Charter
provisions, secondly simplified reports every two years on follow-up to collective complaints
for States bound by the collective complaints procedure and, thirdly, reports on conclusions
of non-conformity for lack of information adopted by the Committee the preceding year.

4. Thus, the conclusions adopted by the Committee in December 2015 concern firstly the
accepted provisions of the following articles of the Revised European Social Charter (“the
Charter”) belonging to the thematic group "Children, families and migrants" on which the
States Parties had been invited to report by 31 October 2014:

o the right of children and young persons to protection (Article 7),

o the right of employed women to protection (Article 8),

o the right of the family to social, legal and economic protection (Article 16),

o the right of mothers and children to social and economic protection (Article 17),

e the right of migrant workers and their families to protection and assistance
(Article 19),

o the right of workers with family responsibilities to equal opportunity and treatment
(Article 27),

e the right to housing (Article 31).

5. The following States Parties submitted a report: Andorra, Armenia, Austria, Azerbaijan,
Bosnia and Herzegovina, Cyprus, Estonia, Georgia, Hungary, Latvia, Lithuania, Malta, the
Republic of Moldova, Montenegro, the Netherlands, Norway, Romania, the Russian
Federation, Serbia, the Slovak Republic, Slovenia, Sweden, “the former Yugoslav Republic
of Macedonia”, Turkey and Ukraine.

6. Albania did not submit a report and therefore the Committee was unable to reach any
conclusions on its conformity with the relevant provisions for this cycle. The Committee
notes the failure of Albania to respect its obligation, under the Charter, to report on the
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implementation of this treaty. Under the circumstances the Committee considers that there is
nothing to demonstrate that the situation in Albania as regards the provisions concerned is in
conformity with the Revised Charter. As this is the second successive year that Albania does
not submit a report, the Committee invites the Committee of Ministers to take any
appropriate measures to ensure that Albania fulfills its reporting obligation.

7. As noted above, States which have accepted the collective complaints procedure shall
henceforth submit a simplified report every two years. In order to avoid excessive
fluctuations in the workload of the Committee from year to year, the 15 States which have
accepted the complaints procedure were divided into two groups as follows:

* Group A, made up of eight States: France, Portugal, Italy, Belgium, Bulgaria, Ireland which
are bound by the Charter and Finland as well as Greece which is bound by the 1961
Charter.

» Group B, made up of seven States: the Netherlands, Sweden, Norway, Slovenia, Cyprus
which are bound by the Charter as well as Croatia and the Czech Republic which are bound
by the 1961 Charter.

On this basis, the States belonging to Group A were invited to submit reports on follow-up to
collective complaints by 31 October 2014. The Committee’s findings in this respect appear in
a separate document.

8. Finally, certain States were invited to report by 31 October 2014 on conclusions of non-
conformity for repeated lack of information in Conclusions 2013. The conclusions in this
respect may concern both States reporting on the thematic group of provisions and those
reporting on follow-up to complaints.

The States concerned in 2015 are: Andorra, Armenia, Belgium, Bulgaria, Finland, France,
Georgia, Hungary, Ireland, Italy, Lithuania, Malta, the Republic of Moldova, Montenegro, the
Netherlands, Portugal, Romania, the Slovak Republic, Slovenia, Sweden, Turkey and
Ukraine. Albania was also concerned but did not submit a report. The Committee refers to its
remarks on Albania above.

9. In addition to the state reports, the Committee had at its disposal comments on the reports
submitted by different trade unions and non-governmental organisations (see introduction to
the individual country chapters). The Committee wishes to acknowledge the importance of
these various comments, which were often crucial in gaining a proper understanding of the
national situations concerned.

10. The Committee’s conclusions as outlined above are published in documents by State.
They are available on the Council of Europe website (www.coe.int/....) in the case law
database. A summary table of the Committee’s Conclusions 2015 as well as the state of
signature and ratification of the Charter and the 1961 Charter appear below. In addition,
each country document highlights selected positive developments concerning the
implementation of the Charter at national level identified by the Committee in its conclusions.

Statements of Interpretation

11. The Committee makes the statements of interpretation which follow below. It notes in
this respect that the statement on the rights of refugees was published in October 2015. The
other statements are made public here for the first time:

12. Article 781 and 783 — permitted duration of light work

The Committee recalls that children under the age of 15 and those who are subject to
compulsory schooling are entitled to perform only “light” work. Work considered to be “light”
in nature ceases to be so if it is performed for an excessive duration. States are therefore
required to set out the conditions for the performance of “light work” and the maximum
permitted duration of such work.



The Committee considers that children under the age of 15 and those who are subject to
compulsory schooling should not perform light work during school holidays for more than 6
hours per day and 30 hours per week in order to avoid any risks that the performance of
such work might have for their health, moral welfare, development or education.

In addition, the Committee recalls that, in any case, children should be guaranteed at least
two consecutive weeks of rest during summer holiday.

13. Article 881 — maternity benefits

Under Article 881 of the Charter the States Parties shall ensure that employed women are
adequately compensated for their loss of earnings during the period of maternity leave
(which shall be not less than 14 weeks under the Revised Charter and 12 weeks under the
1961 Charter).

The modality of compensation is within the margin of appreciation of the States Parties and
may be either a paid leave (continued payment of wages by the employer), social security
maternity benefit, any alternative benefit from public funds or a combination of such
compensations. Regardless of the modality of payment, the level shall be adequate. In case
of continued payment of wages or earnings-related benefits, these shall be equal to the
previous salary or close to its value, and not be less than 70% of the previous wage. A
ceiling on the amount of compensation for high salary earners is not, in itself, contrary to
Article 881.

Minimum rate of compensation shall not fall below the poverty threshold defined as 50% of
median equivalised income, calculated on the basis of the Eurostat at-risk-of-poverty
threshold value.

The right to compensation may be subject to entittement conditions such as a minimum
period of employment or contribution. However, such conditions shall not be excessive; in
particular, qualifying periods should allow for some interruptions in the employment record.

14. Article 1984 — rights of posted workers

The Committee recalls that in its decision in Swedish Trade Union Confederation (LO) and
Swedish Confederation of Professional Employees (TCO) v Sweden, Complaint No.
85/2012, decision on the merits of 3 July 2013 at para. 134, it stated as follows:

“[T]he Committee recalls that posted workers are workers who, for a limited period, carry out
their work in the territory of a State other than the State in which they usually work, which is
often their national State. The Committee is aware that, in terms of length and stability of
presence in the territory of the so called “host State”, as well as of their relationship with
such State, the situation of posted workers is different from that of other category of migrants
workers, and in particular from the situation of those foreign workers who go to another State
to seek work and to be permanently embedded there. Nonetheless, the Committee
considers that, for the period of stay and work in the territory of the host State, posted
workers are workers coming from another State and lawfully within the territory of the host
State. In this sense, they fall within the scope of application of Article 19 of the Charter and
they have the right, for the period of their stay and work in the host State to receive
treatment not less favourable than that of the national workers of the host State in respect of
remuneration, other employment and working conditions, and enjoyment of the benefits of
collective bargaining (Article 1984, a and b).”

The Committee therefore asks for information concerning the legal status of posted workers
and what legal and practical measures are taken to ensure their equal treatment in matters
of employment, trade union membership and collective bargaining.

The Committee notes that States are responsible for the regulation in national law of the
conditions and rights of workers in cross-border postings. It notes that the situations of
posted workers are often distinct from that of other migrant workers; however it is also clear



that in some circumstances they share many of the same characteristics. The Committee
recalls that states must respect the principles of non-discrimination laid down by the Charter
in respect of all persons subject to their jurisdiction. It thus considers that in order to conform
with the requirements of the Charter, any restrictions on the right to equal treatment for
posted workers, which are imposed due to the nature of their sojourn, must be objectively
justified by reference to the specific situations and status of posted workers, having regard to
the principles of Article G of the Revised Charter (Article 31 of the 1961 Charter).

15. Article 1986 — language and integration tests

The Committee acknowledges that States may take measures to encourage the integration
of migrant workers and their family members. It notes the importance of such measures in
promoting economic and social cohesion.

However, the Committee considers that requirements that family members pass language
and/or integration tests or complete compulsory courses, whether imposed prior to or after
entry to the State, may impede rather than facilitate family reunion and therefore are contrary
to Article 1986 of the Charter where they:

a) have the potential effect of denying entry or the right to remain to family members of a
migrant worker, or

b) otherwise deprive the right guaranteed under Article 1986 of its substance, for example by
imposing prohibitive fees, or by failing to consider specific individual circumstances such as
age, level of education or family or work commitments.

16. Article 1986 — housing requirements

The Committee recalls that restrictions on family reunion which take the form of
requirements for sufficient or suitable accommodation to house family members should not
be so restrictive as to prevent any family reunion (Conclusions IV (1975), Norway). The
Committee considers that states are entitled to impose such accommodation requirements in
a proportionate manner so as to protect the interests of the family. Nevertheless, taking into
account the obligation to facilitate family reunion as far as possible under Article 1986,
States Parties should not apply such requirements in a blanket manner which precludes the
possibility for exemptions to be made in respect of particular categories of cases, or for
consideration of individual circumstances.

The Committee considers that restrictions on the exercise of the right to family reunion
should be subject to an effective mechanism of appeal or review, which provides an
opportunity for consideration of the individual merits of the case consistent with the principles
of proportionality and reasonableness.

17. Article 1986 and 1988 — the right of families to remain

The Committee considers that upon a proper construction of the text of the Charter, the
possibility of the expulsion of the family members of a migrant worker is more properly dealt
with under Article 1986 on the facilitation of family reunion, rather than under Article 1988
which concerns only the expulsion of a migrant worker. It therefore decides henceforth to
assess whether the expulsion of family members of a migrant worker is in conformity with
the Charter under Article 1986.

18. Article 1988 — expulsions in case of threat to national security, or offence against
public interest or morality

The Committee has previously interpreted Article 1988 as obliging ‘States to prohibit by law
the expulsion of migrants lawfully residing in their territory, except where they are a threat to
national security, or offend against public interest or morality’ (Conclusions VI, Cyprus, p.
126.)

Such expulsions can only be in conformity with the Charter if they are ordered by a court or a
judicial authority, or an administrative body whose decisions are subject to judicial review.
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Any such expulsion should only be ordered in situations where the individual concerned has
been convicted of a serious criminal offence, or has been involved in activities which
constitute a substantive threat to national security, the public interest or public morality.
Expulsion orders must be proportionate, taking into account all aspects of the non-nationals’
behaviour as well as the circumstances and the length of time of his/her presence in the
territory of the State. The individual’s connection or ties with both the host state and the state
of origin, as well as the strength of any family relationships that he/she may have formed
during this period, must also be considered to determine whether expulsion is proportionate.

All foreign migrants served with expulsion orders must have also a right of appeal to a court
or other independent body.

19. Article 2782 — compensation during parental leave

Under Article 2782 of the Charter the States Parties are under a positive obligation to
encourage the use of parental leave by either parent. States shall ensure that an employed
parent is adequately compensated for his/her loss of earnings during the period of parental
leave.

The modalities of compensation is within the margin of appreciation of the States Parties and
may be either paid leave (continued payment of wages by the employer), a social security
benefit, any alternative benefit from public funds or a combination of such compensations.
Regardless of the modalities of payment, the level shall be adequate.

20. Article 3182 — eviction from shelters

The Committee considers that eviction from shelters without the provision of alternative
accommodation must be prohibited.

21. The rights of refugees under the Charter

The Committee emphasises the urgent and unconditional need to treat with solidarity and
dignity the men, women and children who arrive on European territory, and who have a right
under international law and the relevant national and European laws to the protection of
European States as refugees, as described by the 1951 Convention on the Status of
Refugees. It is even more important in light of the current humanitarian crisis resulting from
the exodus of such people from their homes. Those people are driven by circumstances
which prevail in their homelands to seek refuge from war, terror, torture or persecution, and
to build a safer and better life for themselves outside the borders of their country of origin.
Their proper integration into the European societies which welcome them is the best way to
ensure their safety and well-being.

The Committee considers that the obligations undertaken by the States Parties by virtue of
the European Social Charter are appropriate to promote and to firmly establish the prompt
social integration of refugees in the host societies. It recalls that these obligations require a
response to the specific needs of refugees and asylum seekers, such as courses for learning
the language of the host state; the recognition of their qualifications; the liberal
administration of the right to family reunion; and the right to undertake gainful employment
and thus contribute to the economy.

The Committee underlines that States Parties must ensure that everyone within their territory
is treated with dignity and without discrimination. This means not only to ensure respect for
their civil rights, but also to support their physical and mental integrity, and to recognise their
fundamental human needs of community and belonging. The fundamental rights of every
human being which bind the international community are universal, indivisible and
interdependent. The social and economic integration of every individual is an essential part
of their right to lead a dignified life.

In recognition of this, the Committee reiterates that the rights guaranteed by the Charter are
to be enjoyed to the fullest extent possible by refugees (cf. Conclusions XVII-1 (2004),



Statement of Interpretation on the personal scope of the Charter). It recalls that it has held
that certain rights afforded by the Charter apply to refugees and other vulnerable groups, for
example Article 17 (Conclusions 2003, Bulgaria), Article 13 (Conclusions 2013, Bosnia and
Herzegovina) and Article 31 (FEANTSA v. the Netherlands, Complaint No. 86/2012,
Decision on the Merits of 2 July 2014). It recalls that it has previously outlined the protection
of stateless persons under the Charter (Conclusions 2013, Statement of Interpretation on the
rights of stateless persons). The Committee adds to that reasoning the following
observations.

The Appendix forms an integral part of the Charter, and the interpretation thereof, in the light
of its object and purpose, is thus entrusted to the European Committee of Social Rights. The
Appendix to the Charter reads:

“2. Each Party will grant to refugees as defined in the Convention relating to the Status of
Refugees, signed in Geneva on 28 July 1951 [and in the Protocol of 31 January 1967]* and
lawfully staying in its territory, treatment as favourable as possible, and in any case not less
favourable than under the obligations accepted by the Party under the said convention and
under any other existing international instruments applicable to those refugees.”

Article 1A of the 1951 Convention relating to the Status of Refugees (CSR), read in
conjunction with Article 1 paragraph 2 of the 19672 Protocol, defines a refugee as follows:

“For the purposes of the present Convention, the term “refugee” shall apply to any person
who:

(2) owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection
of that country; or who, not having a nationality and being outside the country of his former
habitual residence, is unable or, owing to such fear, is unwilling to return to it.”

A refugee as contemplated by the CSR and its 1967 Protocol is thus anyone who has fled
the country of his nationality or habitual residence, and is unwilling, through well-founded
fear of being persecuted, to return to it. Having regard to the above definition, the Committee
underlines that the protection of a refugee under the CSR, and his or her resultant protection
under the Charter, does not depend on the administrative recognition of refugee status by a
State, which is done by the granting of asylum.

The Committee recalls that the Charter is a living instrument dedicated to the values which
inspired it, namely dignity, autonomy, equality and solidarity. It must be interpreted so as to
give life and meaning to fundamental social rights (FIDH v. France, Complaint No. 14/2003,
Decision on the Merits of 8 September 2004, §29). The Charter should also so far as
possible be interpreted in harmony with other rules of international law (Defence for Children
International (DCI) v. the Netherlands, Complaint No. 47/2008, Decision on the Merits of 20
October 2009, §35).

In this respect, the Committee points out that Article 25 paragraph 1 of the United Nations
Universal Declaration of Human Rights sets out the following with regard to the universal
right to an adequate standard of living:

% The 1967 Protocol does not appear in the Appendix to the 1961 Charter, however, all of the States bound by
the 1961 Charter as of 7 September 2015 have also ratified the 1967 Protocol.

® In respect of Turkey, the instrument of accession stipulates that "the Government of Turkey maintains the
provisions of the declaration made under section B of article 1 of the Convention relating to the Status of
Refugees, done at Geneva on 28 July 1951, according to which it applies the Convention only to persons who
have become refugees as a result of events occurring in Europe, and also the reservation clause made upon
ratification of the Convention to the effect that no provision of this Convention may be interpreted as granting to
refugees greater rights than those accorded to Turkish citizens in Turkey".



“Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.”

The Committee further notes that the Committee of Ministers of the Council of Europe in its
Recommendation No. R(2000)3 (Adopted on 19 January 2000 at the 694th meeting of the
Ministers’ Deputies), has recommended that Member States:

"[...] recognise, at national level, an individual universal and enforceable right to the
satisfaction of basic material needs (as a minimum: food, clothing, shelter and basic medical
care) for persons in situations of extreme hardship."

’

"The exercise of this right should be open to all citizens and foreigners, whatever the latters
position under national rules on the status of foreigners, and in the manner determined by
national authorities."

Having in mind the same concerns, the Committee recalls that in European Federation of
National Organisations working with the Homeless (FEANTSA) v. the Netherlands,
Complaint No. 86/2012, Decision on the Merits of 2 July 2014, it held that the right to
emergency shelter and to other emergency social assistance is not limited to those
belonging to certain vulnerable groups, but extends to all individuals in a precarious
situation, pursuant to the principle of upholding their human dignity and the protection of their
fundamental rights.

The Committee considers that certain social rights directly related to the right to life and
human dignity are part of a “non-derogable core” of rights which protect the dignity of all
people. Those rights therefore must be guaranteed to refugees, and should be assured for
all displaced persons.

The wording of the Appendix to the Charter demonstrates the express undertaking to
provide “treatment as favourable as possible” to the persons it covers. The Committee thus
considers that the rights contained in the Charter should as far as possible be guaranteed to
refugees on an equal footing with other persons subject to the jurisdiction of the host State. It
is therefore incumbent upon them to take meaningful steps towards the achievement of
equality for refugees under each article of the Charter by which they are bound. In any case,
as is expressly stated in the Appendix to the Charter, the treatment of refugees must not be
less favourable than that guaranteed by the CSR. When the achievement of a right in
guestion is exceptionally complex and particularly expensive to resolve, States Parties must
attempt to achieve the objectives of the Charter within a reasonable time, with measurable
progress and making maximum use of available resources (cf. Autism-Europe v. France,
Complaint No. 13/2002, Decision on the Merits of 4 November 2003, 853).

The CSR grants social and economic rights to refugees with reference to three levels of
protection. Article 7 paragraph 1 CSR provides that “[e]xcept where this Convention contains
more favourable provisions, a Contracting State shall accord to refugees the same treatment
as is accorded to aliens generally”. Other provisions of the Convention guarantee that States
Parties afford refugees treatment equal to that of nationals, while some provide for “the most
favourable treatment accorded to nationals of a foreign country”, and others “treatment as
favourable as possible, and in any event, not less favourable than that accorded to aliens
generally in the same circumstances”.

The CSR coincides with the Charter in guaranteeing many social and economic rights to
refugees.

Refugees must be accorded treatment equal to nationals in respect of elementary education
(Article 22 CSR), which is guaranteed by Article 1781 of the Charter; and public relief and
assistance (Article 23 CSR), which is accorded under Article 13 of the Charter (social and
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medical assistance) and implied by Article 30 of the Charter (the right to protection against
poverty and social exclusion).

Labour legislation and social security (Article 24 CSR) are the areas of greatest
correspondence between the two instruments. The following Articles of the Charter all cover
rights for which the CSR guarantees the same treatment as nationals: Article 2 (working
hours, holidays with pay, overtime arrangements); Article 4 (remuneration); Article 6 (the
enjoyment of the benefits of collective bargaining); Article 7 (a minimum age of employment,
young persons’ employment rights and apprenticeships); Article 8 (rights of women in the
workplace); Article 10 (training opportunities); Article 11 (healthcare); Article 12881, 2, 3 (the
right to social security covering healthcare, sickness, unemployment, old age, employment
injury or disease, family benefits and maternity benefits); Article 16 (family benefits); 1987
(access to courts); and Article 23 (rights of the elderly).

The CSR guarantees the right to the most favourable treatment accorded to nationals of a
foreign country in respect of the right to belong to trade unions (Article 15 CSR), which is
guaranteed by Articles 5 and 1984 of the Charter; and the right to engage in wage-earning
employment (Article 17 CSR), which is guaranteed by Articles 1 and 18 of the Charter.

Finally, the CSR guarantees treatment as favourable as possible and, in any event, not less
favourable than that accorded to aliens generally in the same circumstances, in relation to
the right to self-employment (Article 18 CSR), which is covered in Article 1 and 18 of the
Chatrter; the right to access to housing (Article 21 CSR), which is dealt with under Articles 16
and 31 of the Charter; and the right to further education (Article 22 CSR), which is
guaranteed by Article 10 (vocational education) and Article 17 (secondary education) of the
Charter.

The rights contained within the CSR are to be guaranteed without discrimination (Article 3
CSR). Certain articles of the Charter explicitly prohibit discrimination in a number of
circumstances (e.g. Article 182 (discrimination in employment); Article 15 (discrimination on
the grounds of disability); Article 20 (discrimination on grounds of sex)). The application of
the rights guaranteed by the Charter must also be secured without discrimination, pursuant
to Article E of the Revised Charter, or must take account of the preamble of the 1961
Charter.

The CSR guarantees the right to free access to the courts of law, with refugees enjoying the
same treatment as nationals in respect of legal assistance or court fees. Many of the Charter
provisions require effective mechanisms for their exercise, including the right to appeal
against decisions of the relevant authorities. The Committee considers that refugees must
enjoy the same treatment in respect of juridical procedures involving their rights under the
Charter.

Finally, Article 32 of the CSR stipulates that the Contracting States shall not expel a refugee
lawfully on their territory save on grounds of national security or public order, in which case
expulsion shall take place only in pursuance of a decision reached in accordance with due
process of law. The Committee thus considers that refugees must be guaranteed the
protection of the Charter in respect of expulsion (cf. Article 1988) on an equal footing with
nationals of other States Parties to the Charter.

The Committee therefore requests that all States Parties provide up-to-date and complete
information relevant to the situation of refugees and displaced persons on their territory, in
their reports concerning the rights identified in this Statement of Interpretation. Where
specific measures apply to such persons these should be clearly described, and any
difference of treatment in relation to the treatment of other persons subject to their
jurisdiction should be justified with reference to the principles of Article 31 of the 1961
Charter and Article G of the Revised Charter.

11



General Questions from the Committee

22. The Committee refers to the questions included in the above statements of interpretation
on Article 1984 and on the rights of refugees. These questions should be answered by all
States Parties concerned.

Statement on information in national reports and information provided to the
Governmental Committee

23. The Committee draws the attention of the States Parties to the obligation to
systematically include replies to information requests by the Committee in the national
reports. Moreover, the Committee invites the States Parties to always include in the report
any relevant information previously provided to the Governmental Committee, whether in
writing or orally, or at least to refer to such information, and of course to indicate any
developments or changes that may have intervened in the period since the information was
provided to the Governmental Committee.

Next assessment

24. The reports on the accepted provisions, which were due before 31 October 2015,
concern the following Articles belonging to the thematic group "Employment, training and
equal opportunities™: 1, 9, 10, 15, 18, 20, 24 and 25. States having accepted the collective
complaints procedure and belonging to Group B* were due to submit a simplified report on
follow-up to complaints also before 31 October 2015. Finally, by the same date States
concerned® are to report on any conclusions of non-conformity for lack of information
adopted in Conclusions 2014.

* Cyprus, the Netherlands, Norway, Slovenia, Sweden.

> States Parties where information is required on conclusions of non-conformity for lack of information in
Conclusions 2014: Armenia, Austria, Azerbaijan, Belgium, Bulgaria, Estonia, Finland, Georgia, Hungary,
Ireland, Italy, Lithuania, Malta, Republic of Moldova, Norway, Portugal, “the Former Yugoslav Republic of
Macedonia”, the Netherlands, Turkey, Ukraine.
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MEMBER STATES OF THE COUNCIL OF EUROPE
AND THE EUROPEAN SOCIAL CHARTER

Situation on 31 December 2015

Acceptanceofthe
MEMBER STATES SIGNATURES RATIFICATIONS collective complaints

procedure
Albania 21/09/98 14/11/02
Andorra 04/11/00 12/11/04
Armenia 18/10/01 21/01/04
Austria 07/05/99 20/05/11
Azerbaijan 18/10/01 02/09/04
Belgium 03/05/96 02/03/04 23/06/03
Bosnia and Herzegovina 11/05/04 07/10/08
Bulgaria 21/09/98 07/06/00 07/06/00
Croatia 06/11/09 26/02/03 26/02/03
Cyprus 03/05/96 27/09/00 06/08/96
Czech Republic 04/11/00 03/11/99 04/04/12
Denmark * 03/05/96 03/03/65
Estonia 04/05/98 11/09/00
Finland 03/05/96 21/06/02 17/07/98 X
France 03/05/96 07/05/99 07/05/99
Georgia 30/06/00 22/08/05
Germany * 29/06/07 27/01/65
Greece 03/05/96 06/06/84 18/06/98
Hungary 07/10/04 20/04/09
Iceland 04/11/98 15/01/76
Ireland 04/11/00 04/11/00 04/11/00
Italy 03/05/96 05/07/99 03/11/97
Latvia 29/05/07 26/03/13
Liechtenstein 09/10/91
Lithuania 08/09/97 29/06/01
Luxembourg * 11/02/98 10/10/91
Malta 27/07/05 27/07/05
Moldova 03/11/98 08/11/01
Monaco 05/10/04
Montenegro 22/03/05 03/03/10
Netherlands 23/01/04 03/05/06 03/05/06
Norway 07/05/01 07/05/01 20/03/97
Poland 25/10/05 25/06/97
Portugal 03/05/96 30/05/02 20/03/98
Romania 14/05/97 07/05/99
Russian Federation 14/09/00 16/10/09
San Marino 18/10/01
Serbia 22/03/05 14/09/09
Slovak Republic 18/11/99 23/04/09
Slovenia 11/10/97 07/05/99 07/05/99
Spain 23/10/00 06/05/80
Sweden 03/05/96 29/05/98 29/05/98
Switzerland 06/05/76
«the former Yugoslav Republic of Macedonia» 27/05/09 06/01/12
Turkey 06/10/04 27/06/07
Ukraine 07/05/99 21/12/06
United Kingdom * 07/11/97 11/07/62
Number of States 47 2+ 45 =47 10 + 33 =43 15

The dates in bold on a grey background correspond to the dates of signature or ratification of the 1961

Charter; the other dates correspond to the signature or ratification of the 1996 revised Charter.

* States whose ratification is necessary for the entry into force of the 1991 Amending Protocol. In
practice, in accordance with a decision taken by the Committee of Ministers, this Protocol is already

applied.

X State having recognised the right of national NGOs to lodge collective complaints against it.
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The role of the European Committee of Social Rights (the Committee) is to rule on the
conformity of the situation in States Parties with the Revised European Social Charter (the
Charter). The Committee adopts conclusions through the framework of the reporting
procedure and decisions under the collective complaints procedure.

Information on the Charter, statements of interpretation, and general questions from the
Committee, are reflected in the General Introduction to all Conclusions.

The following chapter concerns Andorra which ratified the Charter on 12 December 2014.
The deadline for submitting the 8th report was 31 October 2014 and Andorra submitted it on
31 October 2014.

In accordance with the reporting system adopted by the Committee of Ministers at the
1196th meeting of the Ministers’ Deputies on 2-3 April 2014, the report concerns the
following provisions of the thematic group "Children, families and migrants™:
o the right of children and young persons to protection (Article 7),

the right of employed women to protection of maternity (Article 8),
the right of the family to social, legal and economic protection (Article 16),
the right of mothers and children to social and economic protection (Article 17),
the right of migrant workers and their families to protection and assistance
(Article 19),
o the right of workers with family responsibilities to equal opportunity and treatment

(Article 27),
e the right to housing (Article 31).

In addition, the report contains also information requested by the Committee in Conclusions
2013 in respect of its findings of non-conformity due to a repeated lack of information:
e Right to protection of health — Prevention of diseases and accidents (Article
1183)
e Right to social and medical assistance — Specific emergency assistance for non-
residents(Article 1384)

Andorra has accepted all provisions from the above-mentioned group except Articles 16,
1982, 1984, 1986, 1988, 19810 and 3183.

The reference period was 1 January 2010 to 31 December 2013.

The conclusions relating to Andorra concern 28 situations and are as follows:

— 20 conclusions of conformity: Articles 782, 783, 784, 786, 787, 788, 789, 7810, 881, 882,
883, 884, 885, 1782, 1983, 1985, 1989, 19811, 19812 and 3181,

— 6 conclusions of non-conformity: Articles 785, 1384, 1781, 1981, 1987 and 3182.

In respect of the other 2 situations related to Articles 781 and 1183, the Committee needs
further information in order to examine the situation. The Committee considers that the
absence of the information requested amounts to a breach of the reporting obligation
entered into by Andorra under the Charter. The Committee requests the Government to
remedy this situation by providing the information in the next report.

During the current examination, the Committee noted the following positive developments:
Article 7810

Prohibition of simple possession of pornographic material was introduced by amendment to
the Penal Code (Act 15/2008 of 3 October 2008, entered into force on 28 October 2008),
whereby Article 155.3 provides that whoever possesses pornographic material in which the
images of a minor appear (real minors or persons having the appearance of minors), shall
be sentenced to a term of imprisonment.

The next report will deal with the following provisions of the thematic group "Employment,
training and equal opportunities™:



the right to work (Articlel),

the right to vocational guidance (Article 9),

the right to vocational training (Article 10),

the right of persons with disabilities to independence, social integration and

participation in the life of the community (Article 15),

e the right to engage in a gainful occupation in the territory of other States Parties
(Article 18),

e the right of men and women to equal opportunities (Article 20),

o the right to protection in cases of termination of employment (Article 24),

o the right to workers to the protection of claims in the event of insolvency of the

employer (Article 25).

The deadline for submitting that report was 31 October 2015.

Conclusions and reports are available at www.coe.int/socialcharter.



Article 7 - Right of children and young persons to protection
Paragraph 1 - Prohibition of employment under the age of 15

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee noted previously that the minimum age for employment is 16 which
coincides with the end of compulsory education (Conclusions 2011). Children aged between
14 and 15 are not allowed to work during the school year, but they are allowed to work only
for half of the school holidays, provided it is light work and that time limitations do not exceed
6 hours per day and 30 hours per week. The Committee asked whether types of work which
might be considered light were defined in legislation or whether there existed a list of those
that were not considered as such.

The report indicates that the Code of Labour Relations does not provide an exhaustive list of
activities prohibited for young persons under 18. However, it establishes precise criteria to
identify the activities that are not suited for children and therefore are forbidden to them. It is
considered light work all the work which, due to the nature of the tasks to be performed and
the particular conditions of their performance:

e may not affect the safety, health or development of children,

o do not affect school attendance, participation in programs of vocational guidance

or training, or the ability to absorb the education received.

The report indicates that in the construction sector and related industries, the Labour
Inspection Service does not authorise any employment contract for young persons under 18.
The young persons under 18 may only work in this sector as apprentices, under the
supervision of the company and with prior training on the risks and preventive measures
related to the their tasks.

The report indicates that the Labour Inspection Service needs to authorise the contracts of
employment and apprenticeship for young persons under 18 before they start working. The
Labour Inspection Service performs inspections to monitor the working conditions of young
workers. Inspections are conducted ex officio or at the request of a party. The Committee
asked what are the applicable sanctions in cases of violation (Conclusions 2011).

The report indicates that during the reference period, 3,142 inspections were performed in
1,494 workplaces. From 533 sanctions imposed by the Labour Inspection, only 14 sanctions
concerned violations of child labour. The report further indicates that during the reference
period, the Labour Inspection Service refused to grant the authorisation for the employment
contract of young persons under 18 in 10 cases due to the fact that it would have required
work which was beyond the physical and psychological abilities of the young workers and
risk of accidents which might be assumed that they would have not been identified or
avoided by the young persons because of their lack of awareness, experience or training.

The report provides the thresholds of fines applicable in case of breach of obligations
provided by the Code of Labour Relations, but no examples are provided from practice. The
Committee recalls that the situation in practice should be regularly monitored. It requests
examples of sanctions imposed on employers for breach of the prohibition of employment
under the age of 15.

The Committee asked in its previous conclusion how work done at home by children was
monitored in practice. The report indicates that work performed at home is excluded from the
monitoring activities of the Labour Inspection Service. The Committee asks whether there
exist other forms of monitoring of the work done at home by children.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.



Article 7 - Right of children and young persons to protection
Paragraph 2 - Prohibition of employment under the age of 18 for dangerous or unhealthy
activities

The Committee takes note of the information contained in the report submitted by Andorra.

In its previous conclusion (Conclusions 2011), the Committee analysed the legal framework
and found the situation to be in conformity with Article 782. It asked for information on the
activity of the Labour Inspectorate and the applicable sanctions in cases of violation.

The report indicates that during the reference period, 3,142 inspections were performed in
1,494 workplaces. From 533 sanctions imposed by the Labour Inspection, only 14 sanctions
referred to violations of child labour. The Committee notes from the report that in 4 cases,
sanctions were imposed with regard to dangerous activities which were prohibited for young
persons under 18 (as defined by Article 24 of the Code of Labour Relations).

The report indicates that since 2012, the Labour Inspection Service, in addition to its regular
inspections, launched a special inspection campaign on safety and health at work in order to
monitor compliance by the companies with their obligations under the Law No. 34/2008 on
Safety and Health at Work. The report further provides the thresholds of fines for breach of
obligations stipulated by the Code of Labour Relations and the Law on Safety and Health at
Work, but no examples are provided from practice. The Committee recalls that the situation
in practice should be regularly monitored. It requests examples of sanctions/fines imposed
on the employers for breach of the prohibition of employment of young persons under 18 in
dangerous or unhealthy activities.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Andorra is in conformity with Article 782 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 3 - Prohibition of employment of children subject to compulsory education

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee noted in its previous conclusion that the minimum age for employment is 16
which coincides with the end of compulsory education. The employment of children under 14
is strictly forbidden, without any exceptions (Conclusions 2011). The Committee referred to
its Statement of Interpretation on Article 783. It asked information on the nature and duration
of work that may be carried out during school holidays and whether children subject to
compulsory education enjoy two consecutive weeks of rest during the summer holidays. It
also asked information on the supervision by the Labour Inspectorate of work carried out by
children during school holidays.

The report indicates that according to the Code of Labour Relations, children aged 14 and
15 are not allowed to work during the school year, but they are allowed to work during the
school holidays, for maximum two months per year, provided that it is light work that does
not harm their physical and moral development. The report indicates that during the summer
holidays, they must have at least 15 consecutive days off and half the school holidays during
other periods of leave.

The report further indicates that during school holidays, children aged 14 and 15 can only
work 6 hours a day and 30 hours per week maximum, and are required to have at least two
consecutive days off per week. They should also benefit from a minimum rest period of
12 hours between two consecutive working days. The Committee refers to its Statement of
Interpretation on the permitted duration of light work (Conclusions 2015) and recalls that
children under the age of 15 and those who are subject to compulsory schooling should not
perform light work during school holidays for more than 6 hours per day and 30 hours per
week in order to avoid any risks that the performance of such work might have for their
health, moral welfare, development or education. It considers that the situation in Andorra is
in conformity with Article 783 of the Charter on this point.

The report indicates that from 533 sanctions imposed on employers during the reference
period, only 14 sanctions were related to illegal employment of children. The Committee
requests information on the number and nature of violations detected as well as on
sanctions imposed by the Labour Inspection Service for breach of the relevant provisions
related to prohibition of employment of children subject to compulsory education.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Andorra is in conformity with Article 783 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 4 - Working time

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee analysed the legal framework in its previous conclusion and found the
situation in Andorra to be in conformity with Article 784 of the Charter (Conclusions 2011). It
noted that Article 22 of the Code of Labour Relations stipulates that working time limits for
young people aged 16 and 17 are 8 hours per day and 40 hours per week. It is not allowed
for persons under 18 years of age to work overtime (Articles 2482 and 61). The required
daily rest is 12 hours minimum and the weekly rest is at least 2 consecutive days. A break of
at least 1 hour must be given to the young workers during the working day (Article 22).

The Committee previously asked information on the activity of the Labour Inspection and the
applicable sanctions in cases of violations. From 533 sanctions imposed by the Labour
Inspection during the reference period, only 14 sanctions concerned breaches of legal
provisions in relation to employment of children. The Committee notes from the data
provided in the report that in 2 cases, infrigements concerned working time limits for young
people (Article 22 of the Code of Labour Relations).

The Committee recalls that the situation in practice should be regularly monitored and asks
the next report to provide information on the activity and findings of the Labour Inspection in
relation to working time for young persons under 18.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 784 of the
Charter.



Article 7 - Right of children and young persons to protection
Paragraph 5 - Fair pay

The Committee takes note of the information contained in the report submitted by Andorra.

Young workers

In its previous conclusion (Conclusions 2011), the Committee noted that the legal framework
establishes the obligation to guarantee a minimum wage which is determined by the
Government at least once a year, and according to Article 79 of the Code of Labour
Relations, the percentages of maximum reduction of the minimum wage for young workers
are:

e 20% for 14 and 15 year olds;

e 15% for 16 year olds; and

e 10% for 17 year olds.

The Committee considered that the above mentioned proportions were in principle in
conformity with the Charter, but it deferred its conclusion under this provision, pending
receipt of information under Article 481 (Conclusions 2010 on Article 481 and Conclusions
2011 on Atrticle 785).

The report does not indicate any changes with regard to the proportions between the young
workers’ remuneration and adult remuneration. The Committee assumes that the proportions
remain the same as previously indicated.

With regard to the adult minimum wage, the Committee concluded that the situation in
Andorra was not in conformity with Article 481 of the Charter on the ground that the
minimum interprofessional wage does not ensure a decent standard of living (Conclusions
2014).

The Committee recalls that the adult reference wage must in all cases be sufficient to
comply with Article 481 of the Charter. If the reference wage is too low, even a young
worker's wage which respects the above-mentioned percentage differentials is not
considered fair (Conclusions XlI-2 (1992), Malta). Therefore, the Committee considers that
the situation is not in conformity with Article 785 of the Charter on the ground that the
minimum wage of young workers is not fair.

Apprentices

As regards apprentices, the Committee noted previously that the Code of Labour Relations
stipulates the reductions applicable to minimum wage under an apprenticeship contract.
According to Article 28 of the Code of Labour Relations, these reductions decrease gradually
as the apprentice gains experience in his trade:

e 40% in the first semester;

e 30% in the second semester;

e 20% in the third semester; and

e 10% in the fourth semester.

The Committee considered previously that the above mentioned proportions were in
principle in conformity with the Charter, however it deferred its conclusion under this
provision, pending receipt of information under Article 481 (Conclusions 2010 and
Conclusions 2011).

With regard to the adult minimum wage, the Committee concluded that the situation in
Andorra was not in conformity with Article 481 of the Charter on the ground that the
minimum interprofessional wage does not ensure a decent standard of living (Conclusions
2014).

The Committee recalls that the "appropriate" character of the allowance is assessed by
comparing apprentices’ remuneration with the starting wage or minimum wage paid to adults
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(Conclusions XI-1 (1991), United Kingdom). However, the adult reference wage must in all
cases be sufficient to comply with Article 481 of the Charter. Therefore, the Committee
considers that the situation is not in conformity with Article 785 of the Charter on the ground
that the apprentices’ allowances are not fair since the reference wage itself is too low to
secure a decent standard of living.

Conclusion

The Committee concludes that the situation in Andorra is not in conformity with Article 785 of
the Charter on the grounds that:

e the minimum wage of young workers is not fair;

o the apprentices’ allowances are not adequate.
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Article 7 - Right of children and young persons to protection
Paragraph 6 - Inclusion of time spent on vocational training in the normal working time

The Committee takes note of the information contained in the report submitted by Andorra.

In its previous conclusion (Conclusions 2011), the Committee asked whether training related
to young person’s work, other than that on safety and health are provided to young persons
and whether they are considered as part of working time. The report indicates that according
to Article 25 of the Code of Labour Relations, young persons under 18 benefit of theoretical
and technical training through apprenticeship. Therefore, the time devoted to theoretical and
technical training of the apprentice is included in the normal working time. Moreover, the
employer is obliged to grant the apprentice paid leaves of absence necessary for the
theoretical training that complements the theoretical and technical training to which
reference is made above.

The Committee recalls that the situation in practice should be regularly monitored and asks
that the next report provides information on how the Labour Inspectorate monitors that the
time spent on vocational training is included in the normal working time.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Andorra is in conformity with Article 786 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 7 - Paid annual holidays

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee examined the situation and found it to be in conformity with Article 787 of the
Charter in its previous conclusion (Conclusions 2011). It asked whether young persons have
the possibility to take the leave lost due to illness or accident at some other time.

The report indicates that Article 10 of Code of Labour Relations provides the possibility for all
employees, including the young workers, when the leave period coincides with sick or
maternity leave, to take the leave at another time once their illness or maternity leave have
ended.

The Committee previously asked information on the activity of the Labour Inspection
Service. The report indicates that during the reference period there were 16 sanctions
imposed in cases of breaches of the applicable legislation on paid leave, but none of these
cases referred to young persons under 18. The Committee recalls that the situation in
practice should be regularly monitored and it therefore asks that the next report provide
information on the number and nature of violations detected as well as on sanctions imposed
by the Labour Inspection Service for breach of the regulations regarding paid annual
holidays for young workers under 18.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 787 of the
Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 8 - Prohibition of night work

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee noted in its previous conclusion (Conclusions 2011) that the Code of Labour
Relations prohibits night work for young persons under 18. Night work is considered any
work performed between 10 pm and 8 am. However, the law provides an exception for some
types of work which are usually performed at night (such as bakery) through an
apprenticeship.

The report indicates that during the reference period 30 requests for authorising
apprenticeship contracts were registered, but only two concerned night work. The Labour
Inspection Service authorised the above mentioned apprenticeships which involved night
work in a bakery, respectively a pastry.

The Committee previously asked information on the activity of the Labour Inspection
Service. The report indicates that during the reference period there were sanctions imposed
on employers for breaches related to employment of children in 14 cases, but none of them
involved illegal night work.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 788 of the
Chatrter.
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Article 7 - Right of children and young persons to protection
Paragraph 9 - Regular medical examination

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee noted previously that a medical examination is required by the Labour
Inspection Service when authorising the employment contracts for young persons under 18
and at least once a year all workers under 18 must undergo a medical examination
(Conclusions 2011).

The Committee asked for information on what the medical examination consisted of. In reply,
the report indicates that health examinations include, among others, professional medical
history consisting of: (i) data on history, clinical examination and complementary
examinations inherent to the work; (ii) a detailed description of the workplace, time spent at
the place of work, the risks identified in the analysis of working conditions and preventive
measures adopted; (iii) a description of previous jobs, the risks they had and the time spent
at each workplace.

The Committee asked for information on the activity of the Labour Inspection. The report
indicates that during the reference period, no sanction was imposed with regard to
infringements of the applicable rules to medical examination for young persons under 18.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 789 of the
Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 10 - Special protection against physical and moral dangers

The Committee takes note of the information contained in the report submitted by Andorra.

Protection against sexual exploitation

In its previous conclusion (Conclusions 2011) the Committee asked whether simple
possession of child pornography was a criminal offense. It notes from the report that the
prohibition of simple possession of pornographic material was introduced by the amendment
to the Penal Code (Act 15/2008 of 3 October 2008, entered into force on 28 October 2008),
whereby Article 155.3 provides that whoever possesses pornographic material in which the
images of a minor appear (real minors or persons having the appearance of minors), shall
be sentenced to a term of imprisonment.

In its previous conclusion the Committee also asked whether child victims of sexual
exploitation could be prosecuted for any act connected with this exploitation.

According to the Act 9/2005 of 21 February 2005 on the Penal Code (Sections 21, 23, 27)
for a minor, victim of sexual exploitation or trafficking to be held criminally responsible for
acts related to the operation, he/she should have acted entirely voluntarily and at all times
have had control of the facts. Although the Penal Code provides for no specific case of non-
accountability, the formal possibility to demand the criminal responsibility of minors who are
victims of sexual exploitation and trafficking is fruitless. Minors, victims of sexual abuse are
monitored by social services under a special protection measure established for them.

The Committee takes note of the measures taken in support of child victims of sexual
exploitation, involving direct support of minors themselves, support of host families, schools,
centres of extracurricular activities, speech therapists, psychologists and other professionals
concerned.

Protection against the misuse of information technologies

In 2013 amendments were made to the Penal Code at the initiative of the Ministry of Justice
and the Interior to take account of other crimes such as cyber-harassment.

The Committee asks whether legislation or codes of conduct for internet services providers
is foreseen in order to protect children.

Protection from other forms of exploitation

As regards trafficking in human beings, according to the report report in order for the
domestic criminal standards to be in line with the terms established by the Council of Europe
Convention on Action against Trafficking in Human Beings, the Ministry of Justice and the
Interior is preparing a draft special Law to amend the Penal Code. The Committee asks to
be informed, especially as regards the amendments to the legislation concerning trafficking
of children.

According to the report, the Protocol for Action in Cases of Children in Danger (PACIP) aims
to define unified criteria to guarantee to children the respect of all their rights, taking into
account the best interest. The PACIP is built on the basis of general principles (shared
responsibility, prevention, subsidiarity, participation, solidarity, coordination and optimisation
of resources, self-monitoring and evaluation). When the situation of danger is notified, the
level of danger is assessed and the adequate action is taken to protect the child in question.

In reply to the Committee’s question, the report states that the legislation prohibits any form
of begging and police services shall ensure that these acts do not take place. The
Committee notes from the report that during the reference period no cases of children in the
street have been identified.
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Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Andorra is in conformity with Article 7810 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 1 - Maternity leave

The Committee takes note of the information contained in the report submitted by Andorra.

Right to maternity leave

The Committee previously noted that Law No. 35/2008 of 18 December 2008 on the Code of
Labour Relations guarantees employees maternity leave of sixteen weeks, which can be
extended by two weeks in the event of a multiple birth. A mother must take six weeks of
post-natal leave. The Committee asked whether the same applied to women employed in
the public sector.

The report does not answer this question but refers to Law No. 17/2008 of 3 October relating
to social security. The Committee therefore asks that the next report specify: a) which
provisions apply to women employed in the public sector, including under fixed-term
contracts; b) what is their maternity leave entitlement; c) what is the minimum duration of
compulsory post-natal leave, if the law entitles public sector employees to such leave; d)
whether maternity leave is paid. In the meantime, it reserves its position on this point.

Right to maternity benefits

During maternity leave a woman is entitled to receive social security benefits corresponding
to her full salary. In reply to the Committee’s question, the report specifies that employees
must have been affiliated to the social security scheme for at least six months before the
birth and must have paid contributions for at least three months during this period (Article
153 of the law relating to social security). According to the report the same provisions apply
to public sector employees.

The Committee refers to its Statement of Interpretation on Article 881(Conclusions 2015)
and asks whether the minimum rate of maternity benefits corresponds at least to the poverty
threshold, defined as 50% of the median equivalised income, calculated on the basis of the
Eurostat at-risk-of-poverty threshold value.

Conclusion

Pending receipt of the requested information, the Committee concludes that the situation in
Andorra is in conformity with Article 881 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 2 - lllegality of dismissal during maternity leave

The Committee takes note of the information contained in the report submitted by Andorra.

Prohibition of dismissal

The Committee previously noted that, according to Law No. 35/2008 of 18 December 2008
on the Code of Labour Relations, it is prohibited to dismiss a pregnant woman except for
disciplinary reasons (Article 93) or serious misconduct (Article 104). In the case of dismissal
for an objective cause (inability to meet the requirements of the post during the probationary
period, inability to adapt to technical changes in the post, economic redundancy), as
provided for in Article 91, the notice of dismissal is deemed invalid if the woman produces a
medical certificate attesting to her pregnancy within fifteen days. The Committee asks
whether the prohibition of dismissal in the event of pregnancy also applies to public sector
employees and what exceptions exist, if any.

Redress in case of unlawful dismissal

In the event of unfair dismissal of a pregnant woman, Article 98(4) of Law No0.35/2008
provides for compensation equivalent to no less than three months’ salary per year of
service. If the dismissal constitutes discrimination, the employee concerned is also entitled to
reinstatement, with reparation for the discriminatory act and compensation for damage
caused, determined by the competent court (Article 98(5) of the law). The Committee takes
note of the case-law example provided in the report.

The report states that the public sector is governed by the law on social security. The
Committee asks that the next report should specify whether this means that the rules on
reinstatement and/or compensation in the event of unfair dismissal of a pregnant woman are
the same as set out above in respect of Law No. 35/2008. If that is not the case it asks that
the next report contain full information on the reparation provided for in the event of unfair
dismissal of a pregnant woman employed in the public sector.

Conclusion

Pending receipt of the requested information, the Committee concludes that the situation in
Andorra is in conformity with Article 882 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 3 - Time off for nursing mothers

The Committee takes note of the information contained in the report submitted by Andorra.

Under the law (Article 72 of Law No. 35/2008 on the Code of Labour Relations), employees
are entitled to two hours’ absence per day for the purpose of feeding their child during the
nine months that follow the birth. These periods of time off are paid.

In the case of women employed in the public sector, Article 10 of the Regulations on
Administrative Authorisations of 24 December 2012 provides that employees of the general
state administration may be absent for two hours a day, which can be divided into two one-
hour periods, so as to care for a child under nine months of age, during a period of not more
than six months. These periods of time off may be accumulated in a single period of paid
leave, equivalent to 40 days, from the end of the maternity leave.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 883 of the
Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 4 - Regulation of night work

The Committee takes note of the information contained in the report submitted by Andorra.

In response to the Committee’s question, the report confirms that the public and private
sectors are subject to the same rules with regard to protection of pregnant women, women
having recently given birth or nursing their child: according to Section 31 of the Act No.
34/2008 of 18 December 2008 on Occupational Health and Safety, the employer must
evaluate the risks to which the aforementioned women can be exposed, including risks
related to night work, and take all measures to avoid them. This will include assigning them
to daytime work if they were previously assigned to night work. The Committee asks the next
report to clarify what rules apply if such transfer is not possible.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 884 of the
Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 5 - Prohibition of dangerous, unhealthy or arduous work

The Committee takes note of the information contained in the report submitted by Andorra.

Section 75 of the Code of Labour Relations (Act No. 35/2008 of 18 December 2008)
provides that pregnant or nursing women should not perform dangerous work, as defined by
Section 24(3) of the same Act, in particular work involving harmful exposure to agents which
are toxic, carcinogenic, likely to cause heritable genetic damage, or harm to the unborn child
or which in any other way chronically affect human health; work involving harmful exposure
to radiation; work in which there is a risk to health from extreme cold or heat, or from noise
or vibration; work involving harmful exposure to the physical, biological and chemical agents
(including lead). The Committee asks whether work in underground mining is prohibited, by
this or another law, for pregnant women, women who have recently given birth or who are
nursing their infants.

The Committee notes from the report that the prohibition set by Section 75 of the Code of
Labour Relations does not explicitly concern women having recently given birth, who are not
nursing their infant. However, it notes that if their condition requires a specific protection,
they are entitled to it on a case by case basis, in conformity with Section 31 of Act No.
34/2008, on Occupational Health and Safety. According to this provision, which applies both
to the public and private sectors, the employer must evaluate the risks to which pregnant
women, women having recently given birth and nursing women can be exposed and take all
measures to avoid them. This shall include accommodating their working conditions or
hours, or transferring them to work compatible with their state of health. If reassignment is
not possible, their employment contract will be suspended for as long as the special
protection of their state of health requires it. They will be entitled to benefits corresponding to
100% of their salary, and have a right to return to their post afterwards.

Conclusion

Pending receipt of the requested information, the Committee concludes that the situation in
Andorra is in conformity with Article 885 of the Charter.
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Article 11 - Right to protection of health
Paragraph 3 - Prevention of diseases and accidents

In application of the reporting system adopted by the Committee of Ministers at the 1196th
meeting of the Ministers’ Deputies on 2-3 April 2014, States were invited to report by 31
October 2014 on conclusions of non-conformity for repeated lack of information in
Conclusions 2013.

The Committee takes note of the information submitted by Andorra in response to the
conclusion that it had not been established that appropriate measures had been taken to
prevent smoking and accidents (Conclusions 2013, Andorra).

With respect to smoking the Committee recalls that anti-smoking measures are particularly
relevant for the compliance with Article 11 since smoking is a major cause of avoidable
death in developed countries. To be effective, any prevention policy must restrict the supply
of tobacco through controls on production, distribution, advertising and pricing (Conclusions
XVII-2 (2005), Malta). In particular, the sale of tobacco to young persons must be banned
(Conclusions XV-2 (2001), Portugal) as must smoking in public places (Conclusions 2013,
Andorra) including transport, and advertising on posters and in the press (Conclusions XV-2
(2001), Greece). The Committee assesses the effectiveness of such policies on the basis of
statistics on tobacco consumption.

The report firstly states that the Decree of 16 June 2004 governs certain aspects of the sale
and consumption of tobacco. It notably prohibits the sale of tobacco to minors under 18 and
also prohibits the sale of tobacco in health and education establisments as well as in other
establishments attended by young persons under 18. Moreover, tobacco vending machines
cannot be placed in public space and may not be used by persons under 18. Secondly, the
Government mentions the adoption in 2012 of Act No. 7/2012 on protection against passive
smoking. This act prohibits smoking in public and semi-public establishments as well as in
private establishments and work areas. It also provides for the setting up of dedicated
smoking zones/rooms in private establishments and work areas. The Committee notes this
information, but reiterates its questions concerning regulations pertaining to health warnings,
and tobacco advertising, promotion and sponsorship. Meanwhile it reserves its position on
this point.

The Committee notes the statistical information on the prevalence of smoking provided by
the Government. The percentage of smokers in the population declined over the period
1991-2011 and in particular for men: from 52% of all men in 1991 to 37% in 2011 and from
31% of all women in 1991 to 28% in 2011. Habitual smoking is most frequent in the 15-34
age group and decreases with age. The Committee asks to receive up-dated information in
this respect in the next report.

As regards accidents the Committee recalls that States must take steps to prevent
accidents. The main types of accidents covered are road accidents, domestic accidents,
accidents at school, accidents during leisure time, including those caused by animals
(Conclusions 2005, Republic of Moldova).

The Government indicates a variety of measures taken to prevent accidents, in particular
through awareness-raising activities. In 2011 and 2012 campaigns were conducted in
Andorran Radio and Television to prevent road accidents (vehicle safety, traffic rules, driving
in winter, etc.) and road safety information was also provided to children and young people
in schools. The Government points out in this respect that the road network in Andorra is
guite small with an approximate total length of 250 kilometers. As regards other types of
accidents the Government mentions a joint project between the Ministry of Education and
the Ministry of Justice which over the past 5 years have provided information to school
children aged 10-12 on natural risks.

The Committee takes note of the information on the number of beneficiaries of some of the
above measures. It asks that the next report contain up-dated data on the number of
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accidents and fatality rates, especially with respect to road accidents and domestic
accidents. Meanwhile, it reserves its position on this point.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.
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Article 13 - Right to social and medical assistance
Paragraph 4 - Specific emergency assistance for non-residents

In application of the reporting system adopted by the Committee of Ministers at the 1196th
meeting of the Ministers’ Deputies on 2-3 April 2014, States were invited to report by 31
October 2014 on conclusions of non-conformity for repeated lack of information in
Conclusions 2013.

The Committee takes note of the information submitted by Andorra in response to the
conclusion that it had not been established that all foreign nationals could receive
emergency social and medical assistance for as long as they might require it (Conclusions
2013, Andorra).

The Committee recalls that the beneficiaries of the right to emergency social and medical
assistance under Article 1384 are foreign nationals who are lawfully present in a particular
country but do not have resident status (Statement of interpretation on Article 1384,
Conclusions XIV-1 (1998)). Moreover, the Committee has extended the scope of the right to
emergency social and medical assistance to foreigners in an irregular situation (International
Federation of Human Rights Leagues (FIDH) v. France, Complaint No. 14/2003, decision on
the merits of 8 September 2004, §32). In its previous conclusion the Committee had notably
asked for confirmation that emergency assistance also covers foreign nationals in irregular
situation and to indicate whether foreigners can be repatriated on the sole ground that they
are in need of social and medical assistance (Conclusions 2013, Andorra).

The report states that foreign nationals are not repatriated due to receiving social or medical
assistance, but only in the circumstances established by the Act on Migration.

The report further explains that, under Section 1885 of the Regulation on social assistance
benefits of 18 September 2013, emergency medical and social assistance is provided to
foreigners in an irregular situation for a maximum duration of seven days. Furthermore, Act
No. 6/2014 on Social and Socio-sanitary Services of 24 April 2014 provides that emergency
social assistance to foreigners in an irregular situation is provided for a duration that usually
is of seven days, but that may be extended if necessary for ensuring their safe return to their
countries. In this respect, the Committee takes note that Act No. 6/2014 only provides
occasional financial aid for handling urgent situations of subsistence for foreigners in an
irregular situation (Section 584 of Act No. 6/2014). The Committee further takes note that
foreigners in an irregular situation are entitled to receive information and advice provided by
primary care teams (equips d’atencié primaria) (Section 2881(d) of Act No. 6/2014), and
asks for clarification on the meaning of this provision, and particularly on whether foreigners
in an irregular situation are entitled to be diagnosed and treated by socio-sanitary primary
care teams.

The Committee previously noted (Conclusions 2009, Andorra) that Section 8(c) of the
General Law on Health as amended on 23 January 2009 provides for free emergency
medical assistance to non-residents lacking medical coverage. In this regard, the Committee
asks the next report to clarify whether this or other provisions provide free emergency
medical assistance to non-resident foreign nationals in an irregular situation.

The Committee further asks clarification on whether the social and medical assistance is
provided until the situation of urgent and serious state of need ends, or only until the foreign
national in an irregular situation is in a fit state of health to be transported safely to his
country.

In view of all the information outstanding, the Committee reiterates that it has not been
established that the situation is in conformity with the Charter.
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Conclusion

The Committee concludes that the situation in Andorra is not in conformity with Article 1384
of the Charter on the ground that it has not been established that all foreign nationals are
entitled to emergency social and medical assistance.
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Article 17 - Right of children and young persons to social, legal and economic
protection
Paragraph 1 - Assistance, education and training

The Committee takes note of the information contained in the report submitted by Andorra.

The legal status of the child

In reply to the Committee’s question (Conclusions 2011) the report states that an adopted
child has a right to know his/her origins.

Protection from ill-treatment and abuse

In its previous conclusion the Committee found that corporal punishment of children was not
explicitly prohibited in the home, in schools and in institutions.

According to the report, corporal punishment of minors is explicitly prohibited in the home, as
provided in Article 114 of the Penal Code which concerns abuse in the home. The report
states that the Penal Code in this respect is totally clear and prohibits all forms of physical or
psychological violence against people in general, including child abuse and acts causing
bodily harm.

However, the report further states that several international organisations have repeatedly
reported that the legislation of Andorra does not expressly prohibit corporal punishment
(especially of children), despite the efforts to explain that the conduct constituting a criminal
offense under Andorran Penal Code which prohibits any kind of bad bodily treatment (in all
environments, institutional, family, school, professional, etc.), includes corporal punishment.

The Committee notes from another source (Global Initiative to End Corporal Punishment of
Children) that the law reform has been achieved. Corporal punishment is unlawful in all
settings, including the home.

In December 2014, Article 476 of the Penal Code was amended to clarify that it applies to
corporal punishment, so that it now states: “Whoever mistreats mildly or harms physically, a
person, shall be punished by imprisonment or a fine. If the mistreatment consists of a
corporal punishment, a sentence of imprisonment shall be imposed.”

Corporal punishment is therefore now unlawful in all alternative care settings and in the
home under Article 476 of the Penal Code 2005, as amended in 2014.

The Committee notes that with these legislative amendments the situation has been brought
into conformity, but outside the reference period. Accordingly, the Committee considers that
during the reference period the situation was not in conformity with the Charter as corporal
punishment was not prohibited in the home in schools and in institutions.

Rights of children in public care

In its previous conclusion the Committee wished to be informed of the numbers of children
placed in foster care and in institutions. In notes in reply that out of 238 children in care in
2013, 202 were in families, 16 in extended families, 5 in foster families and 8 in CAIl (child
institution).

According to the report, the suspension or disruption of parental rights is not a general
measure and can only be imposed by the tribunal. Before such decision is taken, the social
services draw up an intervention plan based on the risk indicators to which the child in
guestion is exposed. The parents can contest the restriction of parental rights at the higher
court instances.
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Right to education

As regards the right to accessible and effective education, the Committee refers to its
conclusion under Article 1782.

Young offenders
The Committee notes that the age of criminal responsibility is 18 years.

In reply to the Committee’s question the report states that in police custody juvenile inmates
are not in direct contact with adult detainees.

When a minor is incarcerated (remand detention imposed at the end of a criminal court
proceedings as a disciplinary measure), he/she is placed in the Andorran Penitentiary, the
only prison in the whole territory of the Principality of Andorra, in a section exclusively
intended for minors. The section for minors is completely independent of other sections
where adult prisoners are held, so that there can be no contact and no interaction between
the juvenile prisoners and adult prisoners.

The Committee takes note of the statistics concerning internment of minors (16 and 17 year
old) in closed and open regime institutions, under a special procedure. It notes that the
maximum length of such internment was 81 days for closed and 175 for open institutions.
The Committee asks whether minors in these institutions have access to education.

Right to assistance

The Committee recalls that Article 17 guarantees the right of children, including
unaccompanied minors to care and assistance, including medical assistance (International
Federation of Human Rights Leagues (FIDH) v. France, Complaint No. 14/2003, decision on
the merits of September 2004, 8§ 36). In fact, Article 17 concerns the assistance to be
provided by the State where the minor is unaccompanied or if the parents are unable to
provide such assistance.

States must take the necessary and appropriate measures to guarantee for the minors in
guestion the care and assistance they need and to protect them from negligence, violence or
exploitation, thereby posing a serious threat to the enjoyment of their most basic rights, such
as the rights to life, to psychological and physical integrity and to respect for human dignity
(Defence for Children International (DCI) v. Belgium, Complaint No. 69/2011, decision on the
merits of 23 October 2012, §82).

The Committee asks what assistance is given to children in an irregular situation to protect
that against negligence, violence or exploitation.

Conclusion

The Committee concludes that during the reference period the situation in Andorra was not
in conformity with Article 1781 of the Charter on the ground that corporal punishment was
not prohibited in the home in schools and in institutions.
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Article 17 - Right of children and young persons to social, legal and economic
protection
Paragraph 2 - Free primary and secondary education - regular attendance at school

The Committee takes note of the information contained in the report submitted by Andorra.

According to the report, there were 66 cases of absenteeism in the 2012-2013 school year,
out of a total of 10,730 pupils.

The Committee asks the next report to provide information regarding measures taken to
reduce the number of absentees. It also asks for an updated information on the enrolment
rate in primary and secondary education.

The Committee recalls that education provided by States must fulfil the criteria of availability,
accessibility, acceptability and adaptability (Mental Disability Advocacy Centre (MDAC) v.
Bulgaria, Collective Complaint No 41/2007, decision on the merits of 3 June 2008). It asks
what measures are taken to facilitate access to education for children from vulnerable
families, including children of minorities.

The Committee refers to its Statement of Interpretation on Article 1782 (Conclusions 2011),
where it stated that access to education is crucial for every child’s life and development. The
denial of access to education will exacerbate the vulnerability of an unlawfully present child.
The States are required to ensure that children unlawfully present in their territory have
effective access to education in keeping with any other child. The Committee asks whether
irregularly present children have access to education.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Andorra is in conformity with Article 1782 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 1 - Assistance and information on migration

The Committee takes note of the information contained in the report submitted by Andorra.

Migration trends

The majority of workers in the Principality are of foreign origin. Nationals of Andorra
accounted for 45% of the national population according to national statistics collected in
2013. Other nationals resident in Andorra were Spanish (26%), Portuguese (15%), French
(5%) and other states (9%).

Change in policy and the legal framework

The report does not contain any new information concerning the general policy towards
immigration. The Committee notes, however, mention of the Qualified Law on Immigration
9/2012, and asks for specific details on the purpose of this legislation and the provisions
contained therein.

Free services and information for migrant workers

The Committee notes that the Immigration Service website contains information regarding
migration to Andorra. It asks for complete and up to date information on what other services
and information are available to immigrants and emigrants. The website no longer appears
to be available in other languages, and therefore the Committee asks whether such
information is available in other languages through other formats.

The Committee considers that free information and assistance services for migrants must be
accessible in order to be effective. While the provision of online resources is a valuable
service, it considers that due to the potential restricted access of migrants, other means of
information are necessary, such as helplines and drop-in centres.

There is no information contained within the report on measures taken to provide information
to emigrants. The Committee notes a recent marked decrease in the population of Andorra,
from 85,015 in 2010 to 76,098 in 2013, which the government attributes in part to a revision
of the statistics to take into account foreign nationals who leave without relinquishing their
residence permits. The Committee recalls that the Charter imposes upon each Contracting
Party obligations towards both nationals of other Contracting Parties wishing to enter its
territory to take up work, and its own nationals wishing to go abroad (Statement of
Interpretation on Article 1981, Conclusions | (1969)). The Committee asks what information
is provided to emigrants as well as immigrants. It considers that if the next report fails to
furnish such information, there will be nothing to show that the situation is in conformity with
the Charter in this regard.

Measures against misleading propaganda relating to emigration and immigration

The Committee notes from the 4" report of the European Committee on Racism and
Intolerance (ECRI) (adopted 2012) that the criminal legislation in place relating to racism and
intolerance is not exhaustive and does not include, inter alia, a provision prohibiting public
incitement to violence, hatred and discrimination. It also notes that the application of the civil
and administrative law provisions prohibiting discrimination is not monitored. No specific
training on racism and racial discrimination is provided to judges, prosecutors and lawyers.

The report states that if anti-migrant propaganda was used, the police would act
immediately. The Committee recalls that States must take measures to raise awareness
amongst law enforcement officials, such as awareness training of officials who are in first
contact with migrants. The Committee asks that the next report provide information
demonstrating that the relevant authorities have the legal and practical competency to

29



prevent and respond to activities which encourage racist or xenophobic attitudes towards
migrants.

The Committee also notes from the 4™ report of ECRI that while there is an ombudsman for
equality, there is no body with special capacity to combat racism, racial discrimination,
xenophobia, anti-semitism and intolerance at national level. The Committee asks what
measures are taken in this regard, and what body has competence for their implementation
and monitoring.

The Committee recalls that statements by public actors are capable of creating a
discriminatory atmosphere. Racist misleading propaganda indirectly allowed or directly
emanating from the state authorities constitutes a violation of the Charter (Centre on
Housing Rights and Evictions (COHRE) v Italy, Complaint No. 58/2009, decision on the
merits of 25 June 2010). The Committee stresses the importance of promoting responsible
dissemination of information. It considers that in order to combat misleading propaganda,
there must be an effective system to monitor discriminatory, racist or hate-inciting speech,
particularly in the public sphere. The Committee notes from the abovementioned report of
ECRI that journalists do not receive training on human rights or on the fight against racism
and racial discrimination. It also notes that there is no independent body responsible for
receiving complaints against the media. The Committee notes that the Association of
Communications Professionals of Andorra (APCA) has been established to promote the right
to freedom of information and expression, as guaranteed by the Constitution, and to oversee
professional ethics. It asks for information on the activities of this association.

The Committee recalls that States have an obligation to take measures or undertake
programmes to prevent the dissemination of false information to departing nationals, as well
as to prevent the misinformation of foreigners wishing to enter the country. Authorities
should take action in this area as a means of preventing illegal immigration and trafficking in
human beings (Conclusions 2006, Slovenia). The Committee asks for complete and up-to-
date information on any measures taken to target illegal immigration and in particular,
trafficking in human beings.

The Committee recalls that to be effective, action against misleading propaganda should
include legal and practical measures to tackle racism and xenophobia. Such measures,
which should be aimed at the whole population, are necessary, inter alia, to counter the
spread of stereotyped assumptions that migrants are inclined to crime, violence, drug abuse
or disease (Conclusions XV-1 (2000), Austria). The previous report requested up to date
information on any action taken in this regard. The report failing to provide such information,
the Committee finds that it has not been established that there are sufficient measures to
combat misleading propaganda concerning emigration and immigration.

Conclusion

The Committee concludes that the situation in Andorra is not in conformity with Article 1981
of the Charter on the ground that it has not been established that adequate measures have
been taken to combat misleading propaganda concerning emigration and immigration.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 3 - Co-operation between social services of emigration and immigration states

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee previously noted that Andorran authorities collaborate closely with French
and Spanish authorities (Conclusions 2011). In reply to the Committee’s question whether
the Andorran authorities collaborate with other States’ services, the report states that the
Minister of Health and Wellbeing collaborates with Portugal on a case by case basis. The
Committee notes that the majority of migrants in Andorra are of French, Spanish and
Portuguese origin, with migrants of these nationalities accounting for 46% of the total
population and 84% of the non-Andorran population. Nevertheless the Committee asks
whether such contact on behalf of migrant workers also occurs or equally may occur
between the Minister and services from other countries.

The report states that in the case of return to the origin country, contacts are made through
the Portuguese consulate or directly between social services. The cost of return is shared.
The Committee asks whether such contact is made equally for nationals of other countries.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 1983 of
the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 5 - Equality regarding taxes and contributions

The Committee takes note of the information contained in the report submitted by Andorra.

During the reference period, 2010 — 2013, no income tax was exacted in Andorra from
physical persons, either nationals or non-nationals.

The Committee notes that on 23 April 2014, outside the reference period, a new income tax
was passed by the legislature. The Committee asks for complete and updated information
on the contents of this legislation and its implementation, in particular in relation to its
application to migrant workers.

The Committee furthermore asks that the next report include information on social insurance
contributions in respect of employed persons.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 1985 of
the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 7 - Equality regarding legal proceedings

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee recalls that any migrant worker residing or working lawfully within the
territory of a State Party who is involved in legal or administrative proceedings and does not
have counsel of his or her own choosing should be advised that he/she may appoint counsel
and, whenever the interests of justice so require, be provided with counsel, free of charge if
he or she does not have sufficient means to pay the latter, as is the case for nationals or
should be by virtue of the Charter. Under the same conditions (involvement of a migrant
worker in legal or administrative proceedings), whenever the interests of justice so require, a
migrant worker must have the free assistance of an interpreter if he or she cannot properly
understand or speak the national language used in the proceedings and have any necessary
documents translated. Such legal assistance should be extended to obligatory pre-trial
proceedings (Conclusions 2011, Statement of Interpretation on Article 1987).

With regard to the provision of legal counsel, the Committee previously noted that under
Article 99 of the Qualified Law on Justice 1993 (Llei Qualificada de la Justicia), the
assistance of an advocate is guaranteed for each person who so requests it, or in a criminal
trial, each who otherwise fails to appoint an advocate. It also notes that in criminal
proceedings the accused is entitled to counsel from the beginning of the procedure. Such
assistance in civil and criminal trials is paid for by the state in the event that the receiver
demonstrates their poverty or inability to pay.

The report states that free assistance is limited to the assistance of an advocate. If a litigant
requires the assistance of an interpreter, the costs are in the first instance borne by him,
although the court may order the other party to pay them. The Committee wishes to receive
further information on the circumstances in which the other party may be ordered to pay the
costs, and what rules apply to criminal proceedings. The Committee understands, however,
that the law does not provide for provision of interpretation services for free on a means-
tested basis, and therefore not all migrant workers who so require such services in the
interests of justice have equal access to them. The Committee considers that the failure to
provide by law for free services of interpretation where these are required by the litigant or
defendant in the interests of justice constitutes a violation of the Charter.

The Committee refers to its Statement of Interpretation on the rights of refugees under the
Charter (Conclusions 2015), and asks under what conditions refugees and asylum seekers
may receive legal aid assistance.

Conclusion

The Committee concludes that the situation in Andorra is not in conformity with Article 1987
of the Charter on the ground that free services of interpretation are not always accessible
where these are required by the litigant or defendant in the interests of justice.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 9 - Transfer of earnings and savings

The Committee takes note of the information contained in the report submitted by Andorra.

The report states that there continue to be no limits on the transfer of earnings and savings
of migrant workers.

The Committee refers to its Statement of Interpretation on Article 1989 (Conclusions 2011),

and asks whether there are any restrictions on the transfer of movable property of a migrant
worker.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Andorra is in conformity with Article 1989 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 11 - Teaching language of host state

The Committee takes note of the information contained in the report submitted by Andorra.

Since 1972 there has been a focussed programme of “Andorran Education”, which centres
around the Catalan language and the history, geography and institutions of the country. Due
to the large migrant population in Andorran, three main schooling systems exist, Catalan,
Spanish and French. Bilateral agreements reached by the Andorran government with Spain
and France establish the obligation of teaching Catalan language and culture.

For the French school system, students who have lived in Andorra for less than three years
at the time of their inscription may not take ordinary classes in Catalan. Instead they
undertake three hours of language classes weekly for a maximum of three years.

For the Spanish school system, students who have not obtained the required level of
Catalan follow a programme of introduction classes each week for a maximum of three
years, the object of which is to facilitate their integration into the ordinary courses.

In the Andorran system, students receive individualised assistance with integration and
language to enable them to join the ordinary programmes of study. For primary school
children, language and culture courses may be pursued with special adapted measures to
assist.

Newly arrived pupils also attend regular classes together with other pupils. As their language
skills improve, they are in a position to follow all the classes taught in Catalan. Those who
need it, receive full immersion in Catalan for the first month.

Free language courses for newly arrived migrants are offered by the Department of Training
for Adults of the Ministry of Education and Culture. The courses are available at different
times during the daytime and evening, and may be intensive or long term.

Basic Catalan and Administrative Catalan courses lasting 20 hours are offered free for those
registered with the Employment Service. In 2010-2011 the number of people taking such
courses was 614, in 2012-2013 the number was 450.

Certain official examinations require a specific level of knowledge of Catalan. The
Department of Training for Adults organises courses for public institutions and enterprises
which wish their employees to develop their language competencies. In 2011-2012, 934
people registered for these classes.

Five language resource centres for self-learning are available to over-16s, where they can
learn Catalan and also discover cultural activities promoted by the centres.

A free language course totalling 60 hours continues to be offered by the Ministry of Culture
to those in receipt of unemployment benefit. The courses range from Level Al to C on the
Common European Framework.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 19811 of
the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 12 - Teaching mother tongue of migrant

The Committee takes note of the information contained in the report submitted by Andorra.

The Committee recalls that States should promote and facilitate the teaching of the
languages most represented among the migrants present on their territories within their
school systems or in other contexts such as voluntary associations or non-governmental
organisations.

Portuguese migrants (10,809 in 2013) account for almost 15% of the national population. In
2010-2011 and 2011-2012 Portuguese nationals were the largest group of students beside
those with Andorran nationality.

The structure of education in Andorra is organised around three systems, Andorran, Spanish
and French. Every student is free to choose which system they follow and education in each
is provided for free. Despite a notable reduction in the total population, the number of
students in each of these systems has remained stable.

In the Andorran system, from the age of 3 students are taught in Catalan and French by two
teachers in each class. English is taught from the age of 8 and Spanish from the age of 10.

In the Spanish system, lay schools teach in Spanish, whereas confessional schools teach in
Catalan. The teaching of Portuguese is an option offered from primary school age.

In the French system, the schools are attached to the French Ministry of Education, and
students take French examinations. Lessons are conducted in French. The teaching of
Portuguese is an option offered from primary school age. Since 2011-2012, it has been an
option for students in the French system to follow a bilingual English-Portuguese section in
the Lycée.

In 2000, the Government signed a convention with Portugal with the aim of promoting the
Portuguese language and culture within the three schooling systems.

The agreement made provision for the extra-curricular teaching of Portuguese to children,
through financial and resource cooperation of the governments. Such lessons were to be
free and the money provided by the Portuguese government. During the reference period,
extra-curricular lessons were offered from the age of 6 for two hours per week. At secondary
schooling level, students can also follow Portuguese within the curriculum, although this
option was not taken up during the reference period in the Andorran system.

In 2010, 611 students were registered on the extra-curricular programme, in 2012-2013, the
number was 395, and in the school year 2013-2014 only 116 students registered. The report
states that the Portuguese Government passed a resolution in 2013 imposing registration
and certification charges on students. The report maintains that the courses remain free,
however, where a charge is imposed upon registration this cannot be considered free,
especially since the students cannot have access to the textbooks without paying this fee.
The cost of registration is €100, and is reduced where more than one child is registered, or
the parent(s) are unemployed or single. The charge for certification ranges from €40 to €100
depending upon the level of attestation achieved, and similar reductions apply according to
situation.

The Committee asks whether provision for the teaching of any other language is made within
the school system or through other organisations.

Conclusion

The Committee concludes that the situation in Andorra is in conformity with Article 19812 of
the Charter.
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Article 31 - Right to housing
Paragraph 1 - Adequate housing

The Committee takes note of the information contained in the report submitted by Andorra.

Criteria for adequate housing

In its previous conclusion (Conclusions 2011), the Committee asked to be provided with
statistics and figures relating to the adequacy of housing. The report states that to assess
the adequacy of housing, the Department of Statistics takes account of several indicators,
namely overcrowding, high costs and the existence of washrooms and kitchens. It states in
this respect that in 2013, 86.5% of households were not living in overcrowded
accommodation, 79.2% were not charged high housing costs, 100% had housing with a
washroom and 85.9% had housing with a kitchen.

The report also states that the Government has set up financial support for housing
renovation and the installation of renewable energy systems. This support was initially
earmarked for homes and buildings containing people’s main places of residence, then in
2013 it was extended to all buildings irrespective of their use. In 2013 Parliament adopted a
law to promote the rehabilitation of the housing stock, improve the energy efficiency of
buildings and increase the use of renewable energies. According to data provided by the
Housing Department, 59 households were awarded €4.7 million in grants and low-interest
loans.

Responsibility for adequate housing

In its previous conclusion (Conclusions 2011), the Committee asked for information on how
the authorities ensure that the rules on adequate housing are respected. The report does not
provide any information on this subject so the Committee repeats its request. If the next
report fails to provide the information requested, there will be nothing to demonstrate that the
situation is in conformity with the Charter.

Legal protection

Article 28 of the Law of 30 June 1999 on urban property rental provides that if landlords fall
to respect their obligations vis-a-vis their tenants, the latter may apply for the termination of
the contract and legal reparations for damage and losses incurred, or simply claim
compensation, leaving the rental agreement intact.

The Committee asks the next report to indicate whether judicial remedies are affordable and
effective.

Measures in favour of vulnerable groups

The report explains that the Housing Department publishes an annual notice inviting persons
or families who meet the conditions set by the regulations to apply for housing grants which
help to cover some of their rent. Priority is given to large families, single-parent families,
persons with disabilities or their families, persons with mental illnesses or their families and
persons and families at risk of poverty. The Committee notes that these grants are currently
awarded to 3% of the population.

The Welfare Department also awards grants to persons in vulnerable situations, who may
apply for these at any time of the year. They consist of a fixed monthly sum in proportion to
the number of family members and cover 100% of rental or hotel costs for persons not
receiving housing grants. The hotel costs of victims of natural disasters are also covered by
the state. The report does not contain any information on measures to assist Roma people
so the Committee repeats its request in this respect.
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Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Andorra is in conformity with Article 3181 of the Charter.
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Article 31 - Right to housing
Paragraph 2 - Reduction of homelessness

The Committee takes note of the information contained in the report submitted by Andorra.

Preventing homelessness

In its previous conclusion (Conclusions 2011), the Committee asked whether, following the
measures taken by the Government, emergency accommodation arrangements met
demand. The report begins by pointing out that cases of homelessness are very rare. To
meet emergency accommodation requirements, the Government uses the country’s hotel
network, which offers a large reserve of places. The existence of this extensive network is an
alternative to establishing special emergency housing facilities. In this connection, the report
points out that there are over 25,000 residential places spread over 982 establishments such
as hotels, boarding houses and hostels, all of which are duly approved and supervised by
the relevant offices in the Trade and Tourism Department. The report also mentions the
existence of welfare establishments offering emergency accommodation places for children
without families, dependent persons with disabilities and geriatric patients. Lastly, it points
out that pursuant to the law on social services, emergency accommodation is an emergency
service for which it is not required to hold any kind of a residence permit. Social services
cover the cost of such housing and do the follow-up work to find a lasting housing solution.

As to the long-term reintegration of the homeless, the report states that between 2010 and
2013, 27 people were cared for under the Caritas Andorrana programme and 60% of these
succeeded in finding work again. However, the report does not provide any further
information on additional measures planned to foster the long-term reintegration of homeless
people, as requested in the previous conclusion (Conclusions 2011). The Committee repeats
its request.

Forced eviction
The Committee notes from the report that in 2013, there were 223 applications for eviction.

The Committee points out that in order to comply with Article 3182 of the Charter, legal
protection for persons threatened by eviction must include:
e an obligation to consult the parties affected in order to find alternative solutions to
eviction;
an obligation to fix a reasonable notice period before eviction;
prohibition to carry out evictions at night or during winter;
access to legal remedies;
access to legal aid;
compensation in the event of illegal eviction.

The Committee notes from the previous conclusion (Conclusions 2011) that before the date
of the eviction is set, the Batllia, which is the court with jurisdiction in such cases, will contact
social services to try to find a means of rehousing the persons concerned and remedying
their financial problems. If an eviction order is issued, tenants must leave the rented
accommodation within 15 working days and will be given a formal warning if they fail to
obey. The Committee considers that a notice period of 2 months before eviction is
reasonable (European Federation of National Organisations Working with the Homeless
(FEANTSA) v. France, Complaint No. 39/2006, decision on the merits of 5 December 2007,
88 86-87; International Movement ATD Fourth World v. France, Complaint No. 33/2006,
decision on the merits of 5 December 2007, 88 78-79). It asks the next report to indicate
whether the warning fixes another time-limit. In the meantime, it reserves its position on this
issue.

The report does not provide any information on any of the other points referred to above,
namely the prohibition to carry out evictions at night or during winter, access to legal
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remedies, access to legal aid or compensation in the event of illegal eviction. The Committee
asks for information on all these points to be provided in the next report so that it can assess
the legal protection of persons threatened with eviction. Pending receipt of this information,
the Committee considers that the situation is not in conformity with the Charter on the
ground that it has not been established that there is adequate legal protection for persons
threatened with eviction.

The Committee points out that when evictions are justified by the general interest, the
authorities must take steps to rehouse or financially assist the persons concerned (European
Roma Right Centre (ERRC) v. Bulgaria, Complaint No. 31/2005, decision on the merits of 18
October 2006). It asks therefore for information in the next report on cases of eviction
justified by the general interest in the light of the case-law referred to above.

Right to shelter

In its previous conclusion, the Committee asked for clarification as to whether:

e emergency accommodation satisfied security requirements (including in the
immediate surroundings) and health and hygiene standards (in particular
whether it was equipped with basic amenities such as access to water and
heating and sufficient lighting);

e emergency accommodation was provided regardless of residence status;

o the law prohibited eviction from emergency accommodation.

Furthermore, the Committee refers to its Statement of Interpretation on Article 3182
(Conclusions 2015) and recalls that eviction from shelters without the provision of alternative
accommodation is prohibited.

The report states that all establishments which may serve as emergency accommodation
meet the relevant security requirements and health and hygiene standards. It also stresses
that all emergency accommodation is provided regardless of residence status. Since the
report fails to provide any information on the regulations as regards the prohibition of eviction
from emergency accommodation/shelters, the Committee repeats its question on this point.
Pending receipt of this information, the Committee considers that the situation is not in
conformity with the Charter on the ground that it has not been established that the law
prohibits eviction from emergency accommodation/shelters.

Conclusion

The Committee concludes that the situation in Andorra is not in conformity with Article 3182
of the Charter on the grounds that it has not been established that:
o there is adequate legal protection for persons threatened with eviction;
o the law prohibits eviction from emergency accommodation/shelters without the
provision of alternative accommodation.
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The role of the European Committee of Social Rights (the Committee) is to rule on the
conformity of the situation in States Parties with the Revised European Social Charter (the
Charter). The Committee adopts conclusions through the framework of the reporting
procedure and decisions under the collective complaints procedure.

Information on the Charter, statements of interpretation, and general questions from the
Committee, are reflected in the General Introduction to all Conclusions.

The following chapter concerns Armenia which ratified the Charter on 21 January 2004. The
deadline for submitting the 9th report was 31 October 2014 and Armenia submitted it on 16
March 2015.

In accordance with the reporting system adopted by the Committee of Ministers at the
1196th meeting of the Ministers’ Deputies on 2-3 April 2014, the report concerns the
following provisions of the thematic group "Children, families and migrants™:
o the right of children and young persons to protection (Article 7),

the right of employed women to protection of maternity (Article 8),
the right of the family to social, legal and economic protection (Article 16),
the right of mothers and children to social and economic protection (Article 17),
the right of migrant workers and their families to protection and assistance
(Article 19),
o the right of workers with family responsibilities to equal opportunity and treatment

(Article 27),
e the right to housing (Article 31).

In addition, the report contains also information requested by the Committee in Conclusions
2013 in respect of its findings of non-conformity due to a repeated lack of information:
o the right to safe and healthy working conditions — Safety and health regulations
(Article 381)
o the right to social and medical assistance — Adequate assistance for every
person in need (Article 1381)

Armenia has accepted all provisions from the above-mentioned group except Articles 16 and
3181 to 3.

The reference period was 1 January 2010 to 31 December 2013.
The conclusions relating to Armenia concern 34 situations and are as follows:
— 9 conclusions of conformity: Articles 782, 784, 786, 788, 789, 885,1981,1989 and 2782

— 18 conclusions of non-conformity: Articles 381, 781, 783, 785, 7810, 884, 1781, 1782,
1982, 1984, 1985, 1986, 1987, 1988, 19810, 19811, 2781 and 2783

In respect of the other 7 situations related to Articles 787,881,882,883,1381,1983 and
19812, the Committee needs further information in order to examine the situation. The
Committee considers that the absence of the information requested amounts to a breach of
the reporting obligation entered into by Armenia under the Charter. The Committee requests
the Government to remedy this situation by providing the information in the next report.

During the current examination, the Committee noted the following positive developments:
Article 781

The Labour Code as amended by Law No HO-117-N of 24 June 2010, in its Article 17 (2(1))
states that persons between the ages of 14 and 16 may be involved only in temporary works
not causing damage to health, safety, education and morality.

Article 787

Article 170 of the Labour Code has been amended by Law No. HO-117-N of 24 June 2010
and it now provides that "the replacement (giving-up) of annual holiday for financial



compensation was not allowed, with the only exception of the situation when the
employment contract is terminated.

Article 883

Article 258(3) of the Labour Code, governing nursing breaks, was amended in 2010 (Law
No. HO-117-N of 24 June 2010) and now applies to all employees.

Article 1782

Amendments to the Law “On general education” were introduced in 2012, which provide for
inclusive education for children with special needs.

Article 1984

In December 2013, a new Law "On employment" was adopted. The new law introduces
major new programmes which were not contained in the previous legal regulations.
Programmes envisaged by the new Law include the organisation of vocational training,
assistance in changing employment and the organisation of employment experience for
persons with no professional work experience.

The next report will deal with the following provisions of the thematic group "Employment,

training and equal opportunities™:

the right to work (Articlel),

the right to vocational guidance (Article 9),

the right to vocational training (Article 10),

the right of persons with disabilities to independence, social integration and

participation in the life of the community (Article 15),

e the right to engage in a gainful occupation in the territory of other States Parties
(Article 18),

e the right of men and women to equal opportunities (Article 20),

o the right to protection in cases of termination of employment (Article 24),

o the right to workers to the protection of claims in the event of insolvency of the
employer (Article 25).

The report should also contain information requested by the Committee in Conclusions 2014
in respect of its findings of hon-conformity due to a repeated lack of information:

o the right to just conditions of work — Weekly rest period (Article 285)

e the ight to just conditions of work — Information on the employment contract
(Article 286)
the right to organise (Article 5)
the right to bargain collectively — Conciliation and arbitration (Article 683)
the right to bargain collectively — Collective action (Article 684)
the right of workers to take part in the determination and improvement of working
conditions and working environment (Article 22)
o the right of workers’ representatives to protection in the undertaking and facilities

to be accorded to them (Article 28)

The deadline for submitting that report was 31 October 2015.

Conclusions and reports are available at www.coe.int/socialcharter.



Article 3 - Right to safe and healthy working conditions
Paragraph 1 - Safety and health regulations

The Committee takes note of the information contained in the report submitted In application
of the reporting system adopted by the Committee of Ministers at the 1196th meeting of the
Ministers’ Deputies on 2-3 April 2014, States were invited to report by 31 October 2014 on
conclusions of non-conformity for repeated lack of information in Conclusions 2013.

The Committee takes note of the information contained in the report submitted by Armenia in
response to the conclusion that it had not been established that there was an adequate
occupational health and safety policy (Conclusions 2013).

The Committee recalls that, under Article 381, States undertake to formulate and implement
a national occupational health and safety policy with the primary focus of fostering and
preserving a culture of prevention at the national level (Conclusions 2009, Armenia).
Furthermore, adherence of the ILO Occupational Health and Safety Convention No. 155
(1981) is an indicator of the satisfactory implementation of Article 381 (Conclusions 2013,
Albania). In this regard, the Committee has previously taken note that Armenia has ratified
neither ILO Convention No. 155 on Occupational Safety and Health (1981) nor ILO
Convention No. 187 on the Promotional Framework on Occupational Safety and Health
(2006) (Conclusions 2013). In its previous conclusions, the Committee specifically asked for
information on the implementation of the obligations laid down by the Labour Code.

The Committee firstly notes from another source (ILO ‘Occupational health and safety in the
Republic of Armenia™) that Article 32 of the Armenian Constitution recognizes the right of
citizens to working conditions that meet sanitary and safety requirements, and that
occupational safety and health is regulated in the Labour Code. The Committee previously
noted (Conclusions 2009) that the Ministry of Labour and Social Issues develops and
implements a national policy on occupational safety and health aims to elaborate standards
and rules, to develop national programmes, to introduce safe technologies, to carry out
government control to ensure compliance with legislation and to disseminate best practice to
improve health and safety at work.

The report states that, in compliance with Decision of the Government of the Republic No.
857-N of 25 July 2013, the different labour inspectorates with competences on occupational
health and safety were reorganised by way of a merger into the State Health Inspectorate of
the Staff of the Ministry of Health of the Republic of Armenia (hereinafter the Inspectorate).
According to Section 8(10) of the Statute of the Inspectorate, its functions include:

e Organising seminars on implementation of labour legislation for employers,
employers’ organisations and representatives of employees.

e Providing training and technical assistance to employers and trade unions on
occupational safety in order to ensure the implementation of labour legislation.

e Submitting proposals to the Ministry of Labour and Social Affairs on the
improvement of implementation of labour legislation.

e Analysing the reasons for accidents and occupational diseases, as well as
violations of labour legislation, and submitting proposals to employers on the
elimination of occupational hazards and on the restauration of violated rights.

e Monitoring the observance of the mandatory requirements prescribed by law on
occupational health and safety at the workplace, investigating cases of
workplace accidents and reimbursement of damages, requiring employers to
take relevant measures for eliminating deficiencies detected as result of
inspections which may endanger the life or health of employees and, in case the
employer fail to eliminate the deficiencies within the prescribed term, temporarily
terminating the activities of the organisation until the elimination of the violation.

o Defining the terms for elimination of violations according to the standards
approved, where there is an expert opinion on violation of requirements for
occupational health and safety standards.



e Issueing binding instructions on elimination of violations and prevention of
accidents in the framework of administrative proceedings.

The report further explains that the National Strategy for the protection of Human Rights,
approved by the Decision of the Government of the Republic of Armenia No. 303-N of 27
February 2014, envisages the drafting of the Decision on the "National programme for
protection of work safety and health of employees at the workplace”, to be submitted to the
Government in the first quarter of 2015. The Committee asks that the next report includes
information on the implementation of this programme.

While noting the above information on the legislative framework for occupational health and
safety policy, the Committee still did not receive sufficient information on the implementation
of this policy, including statistical information on the activity carried out (whether detection of
violations and issue of binding instructions to employers or research, training and awareness
raising) and information on mechanisms for the regular assessment and review of the policy.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 381
of the Charter on the ground that it has not been established that there is an adequate
occupational health and safety policy.

"http://www.un.am/upl/library/Safety-Health_ RA_NP_eng.pdf



Article 7 - Right of children and young persons to protection
Paragraph 1 - Prohibition of employment under the age of 15

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee noted previously that the minimum age for admission to employment or work
is 16 (Conclusions 2011). Article 32 of the Constitution provides that children under the age
of 16 shall not be permitted to work full-time, and the procedure and conditions for their
employment to a part-time job shall be defined by the law. Section 15(2) of the Labour Code
states that from the age of 16, persons have the legal capacity to acquire and implement
labour rights and engage in work on a full time basis, subject to exceptions stipulated in the
Code and other laws.

The Committee noted previously that according to Article 17 of the Labour Code, it is
prohibited to conclude a labour contract with a person below the age of 14. It also noted that
Article 17(2) of the Labour Code permits persons between the ages of 14 and 16 to work,
with the consent of their parent or guardian (Conclusions 2011). The Committee asked what
types of work are allowed to be performed by children between 14 and 16, whether this is
considered to be light work and its duration.

The report indicates that according to the amendments brought to the Labour Code by Law
No HO-117-N of 24 June 2010, Article 17 (2(1)) states that persons between the ages of 14
and 16 may be involved only in temporary works not causing damage to health, safety,
education and morality. According to Article 17(3) of the Labour Code, persons at the age of
14 to 18 may not be involved in work on days off, non-working days — holidays and
commemoration days — except for the cases of participation in sport and cultural events.
The report adds that under Article 101 of the Labour Code, a temporary employment
contract is concluded with persons between the ages of 14 and 16 for a period of up to two
months. The Committee also notes that Article 140(1(1)) of the Labour Code states that
persons between the ages of 14 and 16 may work a maximum of 24 hours per week.

The Committee notes there is no description of the types of work permitted for persons
between the ages of 14 and 16. It recalls that Article 781 allows for an exception concerning
light work, i.e. work which does not entail any risk to the health, moral welfare, development
or education of children. States are required to define the types of work which may be
considered light, or at least to draw up a list of those who are not. Work considered to be
light ceases to be so if it is performed for an excessive duration (International Commission of
Jurists (CIJ) v Portugal, Complaint No. 1/1998, Decision on the merits of 9 September 1999,
8829-31). The Committee considers that the situation is not in conformity with Article 781 of
the Charter since the definition of light work is not sufficiently precise as there is no
description of the types of work which may be considered light or a list of those which are
not.

In its previous conclusion, the Committee noted that under Article 140 (1(1)) of the Labour
Code, children of 14 years of age are allowed to work up to 24 hours per week and
considered that the situation was not in conformity with Article 781 of the Charter as the daily
and weekly working time for children under the age of 15 was excessive and cannot qualify
as light work. The Committee takes note of the information provided in the report according
to which children between the ages of 14 and 16 may work up to 8 hours per day (Article
139 (2) of the Labour Code). The Committee therefore maintains its conclusion of non-
conformity on this point.

The Committee asked previously whether there are any economic sectors or forms of
economic activity which are exempted from the general rules concerning minimum age of
employment. The report indicates that the provisions on minimum working age provided for
by the legislation refer to all fields of economic activity. The Committee notes from another
source that it appears that the Labour Code and its provision relating to the minimum age of
admission to employment or work, do not apply to work performed outside the framework of



a formal labour relationship, such as self-employment or non-remunerated work (Direct
Request (CEACR) — adopted 2010, published 100th ILC session (2011), Minimum Age
Convention, 1973 (No. 138). The Committee asks the next report to provide information on
the measures taken or envisaged to ensure that children who are not bound by an
employment relationship, such as children performing unpaid work, work in the informal
sector or work on a self-employed basis, benefit from the protection provided by Article 781
of the Charter. The Committee asks what are the measures taken by the authorities (eg
labour inspection) to detect cases of children under the age of 15 working on their own
account or in the informal economy, outside the scope of an employment contract.

As regards supervision, the report indicates that in 2013 the State Hygiene and Anti-
Epidemic Inspectorate of the Ministry of Health and the State Labour Inspectorate of the
Ministry of Labour and Social Affairs were reorganised by way of merger as the State Health
Inspectorate of the Staff of the Ministry of Health of the Republic of Armenia, which —
pursuant to its Statute — exercises control and supervision over the implementation by
employers of the labour legislation, including on issues concerning the employment rights
and privileges of employees under eighteen years of age and the guarantees for respect
thereof. The report provides information on the questionnaire used by the inspectors of the
State Health Inspectorate of the Staff of the Ministry of Health during their inspections. The
report does not provide any information with regard to the findings of inspections in respect
of child labour (nature and number of violations detected and sanctions applied in practice).

The Committee recalls that the situation in practice should be regularly monitored. It asks
that the next report provide information on the number and nature of violations detected as
well as on sanctions imposed on employers for breach of the regulations regarding
prohibition of employment under the age of 16.

With regard to work done at home, the report does not address the Committee’s previous
guestion on how work done at home is monitored in practice. The Committee recalls that
work within the family (helping out at home) also comes within the scope of Article 781 even
if such work is not performed for an enterprise in the legal and economic sense of the word
and the child is not formally a worker. Although the performance of such work by children
may be considered normal and even forming part of their education, it may nevertheless
entail, if abused, the risks that Article 781 is intended to eliminate (International Commission
of Jurists (CIJ) v. Portugal, Complaint No. 1/1998, Decision on the merits of 9 September
1999, §28).

The Committee asks whether the State authorities monitor work done at home by children
under 15 and which are their findings in this respect. The Committee points out that should
the next report not provide the information requested, there would be nothing to establish
that the situation is in conformity with Article 781 of the Charter.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 781
of the Charter on the grounds that:
o the definition of light work is not sufficiently precise;
o the daily and weekly working time for children under the age of 15 is excessive
and therefore cannot be qualified as light work.



Article 7 - Right of children and young persons to protection
Paragraph 2 - Prohibition of employment under the age of 18 for dangerous or unhealthy
activities

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee noted previously that Article 257 of the Labour Code prohibited employing
persons under 18 years of age in hard works, work involving possible exposure to agents
which are toxic, carcinogenic or dangerous to health, work involving the possible exposure to
ionising radiation or other hazardous and harmful agents, work involving higher risk of
accidents or occupational diseases, as well as work which a young person might not be able
to perform safely due to a lack of experience or attention to safety (Conclusions 2011).

The Committee requested in its previous conclusion the complete list of the types of work
which are considered dangerous or unhealthy (Conclusions 2011). The report indicates that
pursuant to the Section 257 of the Labour Code, Governmental Decision No. 2308-N
establishes a list of types of hazardous works prohibited to persons under 18. According to
the report, the Governmental Decision No. 2308-N establishing the list of works considered
to be difficult and dangerous for persons below 18 years of age, women who are pregnant
and for women caring for a child under one year of age defines hundreds of harmful works
based on various factors such as exposure to chemical agents, physical factors, biological
factors and industrial agents.

As regards supervision, the Committee asked whether the Labour Inspectorate carried out
regular controls in enterprises where potentially dangerous or unhealthy work is performed.
The report indicates that the prohibition of employment under the age of 18 for dangerous or
unhealthy activities was among the matters included in the questionnaire of inspections
conducted by the State Health Inspectorate. However, the report does not provide any
information with regard to the findings of such inspections.

The Committee recalls that the situation in practice should be regularly monitored. It asks the
next report to provide up-to-date information on the number and nature of violations detected
as well as on sanctions imposed on employers for breach of the regulations regarding the
prohibition of employment under the age of 18 for dangerous or unhealthy activities.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 782 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 3 - Prohibition of employment of children subject to compulsory education

The Committee takes note of the information contained in the report submitted by Armenia.

In its previous conclusion, the Committee found the situation to be not in conformity with
Article 783 of the Charter on the ground that the daily and weekly working time for children
subject to compulsory education is excessive.

The Committee also refers to its Statement of Interpretation on Articles 781 and 783 on the
permitted duration of light work and recalls that children under the age of 15 and those who
are subject to compulsory schooling are entitled to perform only “light” work. Work
considered to be “light” in nature ceases to be so if it is performed for an excessive duration.
States are therefore required to set out the conditions for the performance of “light work” and
the maximum permitted duration of such work. The Committee considers that children under
the age of 15 and those who are subject to compulsory schooling should not perform light
work during school holidays for more than six hours per day and 30 hours per week in order
to avoid any risks that the performance of such work might have for their health, moral
welfare, development or education (General Introduction, Conclusions 2015).

The Committee notes from the report that the situation has not changed as children between
14 and 16 years of age are still allowed to work 24 hours per week. The Committee
maintains its conclusion of non-conformity on this point.

As regards the age of completion of compulsory education, the Committee previously noted
the Government statement that the legislation prescribes that a child may complete the
compulsory education at the age of 15 to 16 (5th National Report of Armenia). The
Committee notes from another source that according to the UNESCO 2010 report entitled
"Education for All — Global Monitoring Report", compulsory education in Armenia lasts from
the age of 7 to the age of 15 (Direct Request (CEACR) — adopted 2010, published 100th ILC
session (2011), Minimum Age Convention, 1973 (No. 138)). The Committee takes note that
according to the information provided by the above mentioned source, the age of completion
of compulsory education is one year below the specified minimum age for admission to
employment or work. It notes from another source (UNICEF Study " Education for All —
School Wastage Study Focusing on Student Absenteeism in Armenia"”, 2008) that the
Government expressed its intention to revise the education system by adding an extra year
of compulsory education. The Committee asks that the next report clearly indicate which is
the age of completion of compulsory education and the relevant legislation. In particular the
Committee asks whether the age limit for compulsory education coincides with the age of
admission to employment which is 16, or otherwise whether compulsory schooling comes to
an end before young persons are entitled to work.

As regards light work, the Committee notes that under Article 17 (2(1)) of the Labour Code
persons between the age of 14 and 16 may be involved only in temporary works not causing
harm to their health, safety, education and morality. The Committee recalls that only light
work is permissible for schoolchildren under this provision. The notion of "light work" is the
same as under Article 781(Conclusions | (1969), Statement of Interpretation on Article 781).

The Committee refers to its Conclusion on Article 781 where it concluded that the situation is
not in conformity with Article 781 of the Charter since the definition of light work is not
sufficiently precise, as there is no description of the types of work which may be considered
light or a list of those which are not.

The report indicates that according to Article 17 (3) of the Labour Code, persons at the age
of 14 to 16 may not be involved in work on days off, non-working days — holidays and
commemoration days — except for the cases of participation in sport and cultural events.
The Committee asks in which conditions children subject to compulsory education
participate in sport or artistic performances (for example whether the consent of the parents
and the curator is required).
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As regards work during school holidays, the Committee previously referred to its Statement
of Interpretation on Article 783 (Conclusions 2011) and asked whether the rest period free of
work has a duration of at least two consecutive weeks during the summer holiday. The
report does not provide the information requested. The Committee reiterates its question.
The Committee underlines that if the next report does not provide the information requested,
there will be nothing to establish that the situation is in conformity with Article 783 of the
Charter.

The Committee recalls that the situation in practice should be regularly monitored. It asks the
next report to provide information in its next report on the number and nature of violations
detected as well as on measures taken/sanctions imposed on employers for breach of the
regulations regarding prohibition of employment of children subject to compulsory education.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 783
of the Charter on the grounds that:
o the daily and weekly working time for children subject to compulsory education is
excessive;
o the definition of light work is not sufficiently precise.
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Article 7 - Right of children and young persons to protection
Paragraph 4 - Working time

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee previously found that the situation in Armenia was in conformity with Article
784 of the Charter. It noted that Article 140 of the Labour Code established a shorter working
time of up to 24 hours per week for young workers under the age of 16 and of up to 36 hours
per week for young workers between 16 and 18 years old.

The Committee asked whether the above mentioned rule applied to all young workers. The
report indicates that the above mentioned provisions of the Labour Code apply to all
employees of the respective age who are in employment relations with employers regardless
of their legal form and form of ownership, field of economic activity.

The report provides information on the rest time for employees under the age of 18 as
established by the Labour Code. Young workers under 18 years of age, whose working time
exceeds four hours, are granted an additional break of at least 30 minutes during the
working time. According to Section 154 (2) of the Labour Code the duration of daily
uninterrupted rest for employees from 14 to 16 years old may not be less than 14 hours,
whereas for employees from 16 to 18 years old it may not be less than 12 hours and must
include the period from 22:00 to 6:00. Article 155 (7) of the Labour Code provides that
employees under 18 years of age are granted at least two rest days per week.

In its previous conclusion, the Committee requested information on the activity of the Labour
Inspectorate. The report indicates that the questionnaire of inspections conducted by the
State Health Inspectorate of the Staff of the Ministry of Health contains matters related to
working time and rest periods for young workers under the age of 18. However, the report
does not contain information on the findings of such inspections.

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely
by the operation of legislation if this is not effectively applied and rigorously supervised. It
therefore asks that the next report provide information on the number and nature of
violations detected as well as on sanctions imposed for breach of the regulations regarding
working time for young workers under the age of 18. The Committee underlines that should
the next report not provide the information requested, there would be nothing to establish
that the situation is in conformity with Article 784 of the Charter.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 784 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 5 - Fair pay

The Committee takes note of the information contained in the report submitted by Armenia.

Young workers

The report states that the minimum hourly wage for a 40-hour week (an adult worker) is
AMD 270 (€ 0.50), while for the 36-hours week (16-18 years olds) is AMD 300 (€ 0.56) and
for the 24-hour week (young workers below 16 years of age) is AMD 450 (€ 0.84). The report
does not specify whether this is the net hourly wage.

The Committee recalls that young worker's wage may be less than the adult starting wage,
but any difference must be reasonable and the gap must close quickly. For 15/16 year-olds,
a wage of 30% lower than the adult starting wage is acceptable. For 16/18 year-olds, the
difference may not exceed 20%. The adult reference wage must in all cases be sufficient to
comply with Article 481 of the Charter. If the reference wage is too low, even a young
worker’'s wage which respects these percentage differentials is not considered fair.

Since Armenia has not accepted Article 481 of the Charter, the Committee makes its own
assessment on the adequacy of young workers wage under Article 785. For this purpose,
the ratio between net minimum wage and net average wage is taken into account. Thus, the
Committee asked in its previous conclusion (Conclusions 2011) information on the net
values of minimum wage and average wage in order to assess the situation. The report does
not provide the requested information.

The Committee takes note of the data provided by other sources (National Statistical Service
of Armenia) according to which the average monthly wage amounted to AMD 146,524 (€
269) in 2013. From the data provided in the report, it results that the minimum monthly wage
of an adult worker stood at AMD 43,200 (€ 79) as of 1 July 2013. The Committee notes that
the monthly minimum wage corresponds to only 30% of the average wage, which is too low
to secure a decent standard of living. Therefore, the Committee considers that the right to a
fair pay of young workers is not guaranteed since the reference wage itself (the minimum
wage of adult workers) is too low to secure a decent standard of living.

Apprentices

The report provides no information as to the allowances paid to apprentices. The Committee
reiterates its request that the next report provide information and examples on the levels of
allowances paid to apprentices at the beginning of apprenticeship and at the end. It points
out that if the next report does not provide the requested information there will be nothing to
establish that the situation in Armenia is in conformity with the Charter on this point.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 785
of the Charter on the ground that the young workers’ wages are not fair.
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Article 7 - Right of children and young persons to protection
Paragraph 6 - Inclusion of time spent on vocational training in the normal working time

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee noted previously that under the Labour Code, the period necessary for the
improvement of qualification at workplace or educational institutions was included in the
working time (Section 138 of the Labour Code), and considered the situation to be in
conformity with the Charter (Conclusions 2011).

The report indicates that according to Section 174 of the Labour Code, as amended through
the Law No. HO-117-N of 24 June 2010, employees shall be granted a leave of three
working days for each examination in order to prepare for examinations for admission to
secondary vocational and higher education institutions. Employees studying at general
education, secondary vocational or higher education institutions are granted a study leave
upon the motion of the educational institution: (i) to prepare for and take current
examinations — three working days for each examination; (ii) to prepare for and take a test —
two working days for each test; (iii) to prepare and defend a graduation paper — 30 working
days; (iv) to prepare for and take each state (graduation) examination — six working days.
The employee will be paid for his or her study leave by the employer, in an amount which is
not lower than the average daily salary of the employee for each day, in case the employee
was sent to receive education by the employer (Section 200 of the Labour Code).

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely
by the operation of legislation if this is not effectively applied and rigorously supervised. It
therefore asks that the next report provide information on the monitoring activity of the
authorities, on the number and nature of violations detected as well as on sanctions imposed
for breach of the regulations regarding the inclusion of time spent on vocational training by
young workers in the normal working time.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 786 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 7 - Paid annual holidays

The Committee takes note of the information contained in the report submitted by Armenia.

The report indicates that the Labour Code, as amended in 2010 through the Law No. HO-
117-N, provides now that the minimum duration of annual leave shall be 20 working days in
case of a five-day working week, and 24 working days in case of a six-day working week.
Collective agreements or contracts can provide for longer annual leave (Article 159 of the
Labour Code).

The Committee previously asked whether young workers had the possibility to take the leave
lost, due to illness or accident, at some other time (Conclusions 2011). The report indicates
that according to Article 167 of the Labour Code, the annual leave may be postponed to a
later time upon the consent of the employee and the employer, if the employee is temporarily
unable to work. According to Section 167(3) of the Labour Code, the transferred annual
leave, as a rule, is granted in the same working year, but not later than within 18 months,
starting from the end of the working year, for which the annual leave has not been granted or
has been partially granted. Through the mediation or upon the consent of the employee, the
unused part of annual leave may be transferred and added to the annual leave of the
subsequent year.

In its previous conclusion (Conclusions 2011), the Committee considered that the option of
giving-up the annual holiday for financial compensation was not in conformity with Article
787 of the Charter. The report indicates that Article 170 of the Labour Code has been
amended by Law No. HO-117-N of 24 June 2010 and it now provides that "the replacement
(giving-up) of annual holiday for financial compensation was not allowed, with the only
exception of the situation when the employment contract is terminated. Financial
compensation may be paid in case of termination of the employment contract to an
employee who is entitled to annual holiday if the employee refuses the leave or the annual
leave cannot be granted to the employee. The report states that financial compensation is
excluded during employment relations and any breach of this rule by the employer triggers
administrative liability.

The report further indicates that the monetary compensation for the unused annual leave
shall be paid when the employment contract is rescinded. The amount of compensation shall
be determined in accordance with the number of days of the unused annual leave to be
granted for the given period. If the employee has not been granted annual leave for a period
longer than one year, the compensation shall be paid for all the unused annual leaves.

The Committee previously asked information on the activity of the Labour Inspectorate
(Conclusions 2011). The report indicates that in 2013 the State Hygiene and Anti-Epidemic
Inspectorate of the Ministry of Health and the State Labour Inspectorate of the Ministry of
Labour and Social Affairs were reorganised by way of merger as the State Health
Inspectorate of the Staff of the Ministry of Health of the Republic of Armenia, which —
pursuant to its Statute — exercises control and supervision over the implementation by
employers of the labour legislation, including issues concerning the employment rights of
employees under eighteen years of age and the guarantees for respect thereof. The report
adds that the inspections are conducted by the Inspectorate based on the schedule of
inspections approved for each year, irrespective of the legal form and form of ownership of
the employers. However, the report does not provide any information with regard to the
findings of such inspections. The Committee asks whether the new created State Health
Inspectorate of the Staff of the Ministry of Health monitors whether the employers comply
with the legislation/rules concerning paid annual holidays of young workers under 18.

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely
by the operation of legislation if this is not effectively applied and rigorously supervised. It
therefore asks that the next report provide on the number and nature of violations detected
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as well as on sanctions imposed for breach of the regulations regarding paid annual holidays
of young workers under the age of 18.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.
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Article 7 - Right of children and young persons to protection
Paragraph 8 - Prohibition of night work

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee noted previously that under Section 148 of the Labour Code, young workers
under the age of 18 are not allowed to be engaged in night work and night time is the period
between 10 p.m. and 6 a.m.

The Committee asked whether the prohibition of night work applies to all young workers
(Conclusions 2011). The report indicates that the prohibition of night work provided by the
Labour Code refer to all employees under 18 years of age, regardless of the field of activity.

In its previous conclusion (Conclusions 2011), the Committee asked information on the
monitoring activity of the Labour Inspectorate. The report indicates that in 2013 the State
Hygiene and Anti-Epidemic Inspectorate of the Ministry of Health and the State Labour
Inspectorate of the Ministry of Labour and Social Affairs were reorganised by way of merger
as the State Health Inspectorate of the Staff of the Ministry of Health of the Republic of
Armenia, which — pursuant to its Statute — exercises control and supervision over the
implementation by employers of the labour legislation, including issues concerning the
employment rights of employees under eighteen years of age and the guarantees for respect
thereof. The report adds that the prohibition of night work for young persons under 18 years
was included in the questionnaire of inspections conducted by the State Health Inspectorate
of the Staff of the Ministry of Health of the Republic of Armenia. The inspections are
conducted by the Inspectorate based on the schedule of inspections approved for each year,
irrespective of the legal form and form of ownership of the employers. However, the report
does not provide any information with regard to the findings of such inspections.

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely
by the operation of legislation if this is not effectively applied and rigorously supervised. It
therefore asks that the next report provide information on the number and nature of
violations detected as well as on sanctions imposed for breach of the regulations regarding
prohibition of night work for young workers under the age of 18. The Committee points out
that if the next report does not provide the information requested, there will be nothing to
establish that the situation is in conformity with Article 788 of the Charter.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 788 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 9 - Regular medical examination

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee noted previously that according to Article 249 of the Labour Code, young
workers under the age of 18 are obliged to undergo a medical examination upon admission
to employment, whereas until reaching the age of 18, with a prescribed periodicity. The
periodic medical examination of young workers under 18 is conducted at the expense of the
employer. It asked information on the periodicity and scope of the medical examinations.

The report indicates that according to Article 249 (7) of the Labour Code, the list of
occupations and jobs subject to preliminary and periodic mandatory medical examination, as
well as the procedure for conducting medical examinations are established by the Decision
of the Government No 347-N of 27 March 2003.

The report provides Annex 2 to the above mentioned Decision of the Government which
contains the list of activities, the employees who are subject to compulsory medical
examination, the scope and the periodicity of such examinations. The report indicates that
according to this Decision, all persons to be admitted to employment and those working in
the occupations listed by the Decision, shall be subject to compulsory medical examination
irrespective of their age (including young workers under 18).

The Committee notes that for all occupations listed in Annex 2 of the Decision of the
Government No 347-N of 27 March 2003, the medical examinations shall be conducted at
the recruitment and subsequently once each term or once a year. The same Annex provides
the list of physicians- specialists who will carry out the examinations and their scope in case
of each occupation/job.

The Committee previously requested information on the monitoring activity of the Labour
Inspectorate. The report does not provide the requested information. The Committee recalls
that the situation in practice should be regularly monitored. It asks that the next report
provide information on the number and nature of violations detected as well as on sanctions
imposed on employers for breach of the regulations regarding the regular medical
examinations of young workers. The Committee points out that if this information is not
provided in the next report, there will be nothing to establish that the situation is in conformity
with Article 789 of the Charter.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 789 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 10 - Special protection against physical and moral dangers

The Committee takes note of the information contained in the report submitted by Armenia.

Protection against sexual exploitation

The Committee recalls that under Article 7810 of the Charter, States Parties must take
specific measures to prohibit and combat all forms of sexual exploitation of children, in
particular children’s involvement in the sex industry. This prohibition must be accompanied
by an adequate supervisory mechanism and sanctions. The following are the minimum
obligations:

e as legislation is a prerequisite for an effective policy against the sexual
exploitation of children, Article 7810 requires that all acts of sexual exploitation
be criminalised. In this respect, it is not necessary for a Party to adopt a specific
mode of criminalisation of the activities involved, but it must rather ensure that
criminal proceedings can be instituted in respect of these acts. Furthermore,
States must criminalise the defined activities with all children under 18 years of
age irrespective of lower national ages of sexual consent. Child victims of sexual
exploitation should not be prosecuted for any act connected with this exploitation.

e a national action plan combating the sexual exploitation of children should be
adopted.

An effective policy against commercial sexual exploitation of children should cover primary
and interrelated forms: child prostitution, child pornography and trafficking in children.

e child prostitution includes the offer, procurement, use or provision of a child for
sexual activities for remuneration;

e child pornography is given an extensive definition and takes account of the fact
that new technology has changed the nature of child pornography. It includes the
procurement, production, distribution, making available and simple possession of
material that visually depicts a child engaged in sexually explicit conduct.

o trafficking of children is the recruiting, transporting, transferring, harbouring,
delivering, selling or receiving children for the purposes of sexual exploitation.

In its previous conclusion (Conclusions 2011) the Committee wished to be informed of the
legislative framework protecting children against pornography and prostitution. The
Committee takes note of the Replies to the General Overview Questionnaire regarding the
implementation of the Council of Europe Convention on the Protection of Children Against
Sexual Exploitation and Sexual Abuse. In particular it takes note of Articles 132, 142,
143,166, 262 and 263 of the Criminal Code, as amended.

The Committee notes from the Concluding observations on the initial report of Armenia
submitted under Article 12 of the Optional Protocol to the Convention on the sale of children,
child prostitution and child pornography, adopted by the UN-CRC (2013) that the provisions
of the Criminal Code do not criminalise offering, obtaining, procuring or providing a child for
child prostitution, or importing, exporting, offering, or possessing child pornography.

The Committee notes that the Criminal Code does not precisely define 'child’ and 'minor’.
Besides, the Committee considers that with the information at its disposal, it does not find it
established that all acts of sexual exploitation of children (as defined above), including
simple possession of child pornography are criminalised with all children below 18 years of
age.

Therefore, the Committee concludes that the situation is not in conformity with the Charter. It
asks the next report to provide information about the precise legislative basis criminalising all
the above mentioned activities with children under 18 years of age.
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Protection against the misuse of information technologies

The Committee asks for full information concerning supervisory mechanisms and sanctions
for sexual exploitation of children through the information technologies. It further asks
whether legislation or codes of conduct for Internet service providers is foreseen in order to
protect children.

Protection from other forms of exploitation

The Committee notes from the report that the draft Law On Identification and Support of
victims of Human Trafficking or Exploitation which specifies minor victims as a separate
category was adopted by the National Assembly at the first reading. The Committee wishes
to be kept informed about its implementation.

The Committee notes from the Report submitted by the Armenian authorities on measures
taken to comply with Recommendation CP(2012)8 on the implementation of the Council of
Europe Convention on Action against Trafficking in Human Beings that within the framework
of the regional programme "Strengthening awareness on trafficking through education in
Armenia, Georgia and Azerbaijan”, the office of the International Organisation for Migration
in Armenia, has organised and conducted training courses for 9 children’s homes and 15
staff members invited from the children’s rights protection departments of all the
marzpetarans of the Republic of Armenia and from the Municipality of Yerevan.

The Committee takes note of the information concerning the preliminary investigation of
crimes relating to trafficking and sexual exploitation. In 2012-2013 criminal charges were
brought against 11 persons. 5 persons were convicted in the criminal cases involving
trafficking of children. According to the report training courses on child trafficking were
organised in 2012/2013 for about 640 police officers.

In its previous conclusion the Committee wished to be informed of the incidence of street
children and measures taken to protect and assist them. It notes that the report does not
provide any information in this respect. The Committee considers that it has not been
established that measures taken to protect and assist street children are adequate.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 7810
of the Charter on the grounds that:
e it has not been established that the legislation protects all children below 18
years of age from all forms of sexual exploitation;
e it has not been established that adequate measures are taken to protect and
assist street children.
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Article 8 - Right of employed women to protection of maternity
Paragraph 1 - Maternity leave

The Committee takes note of the information contained in the report submitted by Armenia.

Right to maternity leave

The Committee previously noted that Article 172 of the Labour Code provides for a standard
period of 140 days of preghancy and maternity leave, namely 70 days to be taken before
birth and 70 days after birth, which can be extended in case of complications or multiple
births (up to a total of 180 days). It noted that this leave was mandatory and, in reply to the
Committee’s question, the report clarifies that in case of early delivery, unused days of
pregnancy leave shall be added to maternity leave. The report also confirms that this
scheme applies to all employed women in the public as in the private sector.

Right to maternity benefits

Article 172 of the Labour Code provides that all working women are entitled to pregnancy
and maternity leave with their full wage being paid for the whole length of the leave. The
same provision, according to the report, applies to all employed women, in the public as in
the private sector. The Committee previously noted that the only qualifying condition is to be
in insured employment.

As regards the amount of benefits, which are paid from the state budget, the report refers to
Article 22 of the Law "On temporary incapacity benefits”, adopted on 27 October 2010: the
average monthly salary is calculated dividing by twelve the income paid by the employer to
the employee for twelve consecutive calendar months preceding the month of occurrence of
the temporary incapacity for work (“calculation period"). If the employee worked for less than
twelve months as of the day of the temporary incapacity for work, the income paid by
another employer during the calculation period is taken into account when calculating the
average monthly salary of the employee.

The Committee refers to its Statement of Interpretation on Article 881(Conclusions 2015)
and asks how the benefits are calculated in the case of an employee who has been working
less than twelve months during the calculation period, i.e. whether interruptions in the
employment record are taken into account in the determination of maternity benefits and
whether the minimum rate of such benefits corresponds at least to the poverty threshold,
defined as 50% of the median equivalised income, calculated on the basis of the Eurostat at-
risk-of-poverty threshold value (in the absence of this indicator, the Committee takes the
national poverty threshold into account, i.e. the monetary cost of the household basket
containing the minimum quantity of food and non-food items which is necessary for the
individual to maintain a decent living standard and be in good health, see Conclusions 2013
on Article 1381, Armenia).

Conclusion

The Committee concludes that the situation in Armenia is in conformity with Article 881 of
the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 2 - lllegality of dismissal during maternity leave

The Committee takes note of the information contained in the report submitted by Armenia.

Prohibition of dismissal

The Committee notes from the report that Article 117 of the Labour Code, which was found
not to comply with Article 882 of the Charter (Conclusions 2011), was abrogated on 7 August
2010 and replaced by a new provision — Article 114 — which prohibits the employer from
terminating the employment contract of an employee from the date of notification of
pregnancy until one month after the end of maternity leave, without exceptions. The report
indicates that these provisions apply to all the employees.

Redress in case of unlawful dismissal

According to the report, the provisions governing remedies in case of unlawful dismissal
were also amended in 2010 (Law No. HO-117-N of 24 June 2010) and apply to all
employees.

Article 265, as amended, provides that the employee can contest the rescission of the
employment contract within one month from the day of notification of dismissal. If the courts
find that the dismissal was unlawful, the employee’s rights will be restored. In that case, the
employer is liable to pay the average salary for the whole period of forced inactivity,
calculated on the basis of the average daily salary of the employee.

If for any reason the reinstatement is not possible, the employer is liable to pay the
employee a compensation for the whole period of forced inactivity, till the day of entry into
force of the judgment, in an amount comprised between two and twelve times the average
salary. The Committee asks whether this upper limit covers compensation for both pecuniary
and non-pecuniary damage or whether unlimited compensation for non-pecuniary damage
can also be sought by the victim through other legal avenues (e.g. anti-discrimination
legislation). It also asks whether both types of compensation are awarded by the same
courts, and how long it takes on average for courts to award compensation. Should the next
report not provide the requested information, there will be nothing to establish that the
situation is conformity in this respect.

Conclusion

Pending receipt of the requested information, the Committee concludes that the situation in
Armenia is in conformity with Article 882 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 3 - Time off for nursing mothers

The Committee takes note of the information contained in the report submitted by Armenia.

According to the report, Article 258(3) of the Labour Code, governing nursing breaks, was
amended in 2010 (Law No. HO-117-N of 24 June 2010) and now applies to all employees: in
addition to the general breaks for rest and meal, a nursing employee shall be granted a
nursing break of at least 30 minutes every three hours until the child is one and a half years
old. These breaks are remunerated in the average hourly salary.

Conclusion

The Committee concludes that the situation in Armenia is in conformity with Article 883 of
the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 4 - Regulation of night work

The Committee takes note of the information contained in the report submitted by Armenia.

It previously noted that, under Article 148 of the Labour Code, pregnant women and women
with a child under three years of age may only be assigned to night work with their consent
and that they must be transferred to daytime work if night work has or may affect their
health. It noted in this respect that the law provided for night workers a pre-entry medical
examination and periodical medical examinations afterwards according to a predetermined
schedule agreed by the employer, but it did not consider it established that these regulations
offered sufficient protection for the employed women covered by Article 8 of the Charter,
insofar as there was no evidence that compulsory medical examination had to take place not
only upon recruitment but whenever an employee during her pregnancy, postnatal and
nursing period was assigned to night work, and that frequent medical check ups were also
compulsory thereafter.

The report refers to the legislative changes made in 2010 to the relevant provisions of the
Labour Code (Law No. HO-117-N of 24 June 2010), in particular Article 148 concerning work
at night, Article 249 on compulsory health examinations and Article 258 on maternity
protection with respect to heavy and harmful activities. The Committee does not find
however that these amendments have substantially modified the situation which it has
previously found not to be in conformity with the Charter, insofar as there is no indication that
a medical check up can take place out of the predetermined schedule agreed by the
employer, according to Article 249, in particular when an employee working at night
becomes pregnant or when she resumes night work after her maternity leave or at the
employee’s request during such periods. In addition, although the report refers to the
prohibition set by Article 258 to employ pregnant women or women taking care of a child
under the age of one in heavy or harmful work, nothing indicates that night work is
assimilated to heavy and harmful work in this context. Accordingly, the Committee asks the
next report to provide further clarifications as to how employees working at night during
pregnancy or during their postnatal/breasfeeding period can effectively have a medical
assessment of the compatibility of their condition with nightwork. In the meantime, it
continues to consider that it has not been established that regulations on night work offer
sufficient protection for the employed women covered by Article 8 of the Charter.

In response to the question of whether the same rules apply to employees working in the
public sector, the report confirms that the same rules apply to all employees.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 884
of the Charter on the ground that it has not been established that regulations on night work
offer sufficient protection for the employed women who are pregnant, have recently given
birth or are nursing their infant.
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Article 8 - Right of employed women to protection of maternity
Paragraph 5 - Prohibition of dangerous, unhealthy or arduous work

The Committee takes note of the information contained in the report submitted by Armenia.

Under Article 258 of the Labour Code, as amended in 2010 (Law No. HO-117-N of 24 June
2010) it is prohibited to engage preghant women or women taking care of a child under the
age of one in heavy, harmful, especially heavy and especially harmful works, as defined by
the national legislation.

The Committee had previously noted that in accordance with the Government Decision No.
2308-N of 29 December 2005, the activities which were considered as harmful for pregnant
women and women taking care of a child under the age of one were those involving
chemicals (benzol and its derivatives, halogen derivatives, chlorobenzylidene, lead and lead
derivatives), physical agents (ionising radiation, radioactive substances, vibration, noise,
high temperature, extreme temperatures), biological factors and that the activities which
were considered heavy for this category of workers included underground work, work
involving lifting weights, heights, explosives agents, etc. The Committee asks the next report
to provide comprehensive and updated information as regards the list of activities and
factors which are prohibited and/or restricted for the categories of women covered by Article
885 of the Charter. It asks in particular to confirm that the employment of pregnant women,
women who have recently given birth and women nursing their infants is still prohibited in
underground work in mines and that other dangerous activities, such as those involving
exposure to lead, benzene, ionizing radiation, high temperatures, vibration or viral agents,
are prohibited or strictly regulated for the group of women concerned depending on the risks
posed by the work. Should the next report not provide the requested information, there will
be nothing to establish that the situation is conformity in this respect.

The Committee notes from the report that, under Article 258 of the Labour Code, based on
the list of harmful conditions and dangerous factors of work, as well as the findings of
workplace evaluation, the employer shall be obliged to determine the duration and nature of
dangerous factors affecting safety and health of pregnant women and women taking care of
a child under the age of one. After identification of the potential effect, the employer shall be
obliged to undertake temporary measures to ensure the elimination of the risk of effect of the
dangerous factors. Where the dangerous factors are impossible to eliminate, the employer
shall undertake measures to improve the working conditions so that pregnant women and
women taking care of a child under the age of one are not exposed to the effect of such
factors. Where it is impossible to eliminate such effect as a result of improvement of working
conditions, the employer shall be obliged to transfer the woman (upon her consent) to
another job within the organisation. In case of absence of such possibility, the woman shall
be provided with a paid leave prior to granting pregnancy and maternity leave. The
Committee asks whether, in case of temporary transfert to another post the woman
concerned is entitled to maintain her regular level of salary and whether she retains the right
to return to her previous employment at the end of the protected period.

The report states, in response to the Committee’s question, that the same rules apply to
women employed in the public as in the private sector.

Conclusion

Pending receipt of the requested information, the Committee concludes that the situation in
Armenia is in conformity with Article 885 of the Charter.
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Article 13 - Right to social and medical assistance
Paragraph 1 - Adequate assistance for every person in need

In application of the reporting system adopted by the Committee of Ministers at the 1996th
meeting of the Ministers’ Deputies on 2-3 April 2014, States were invited to report by 31
October 2014 on conclusions of non-conformity for repeated lack of information in
Conclusions 2013.

The Committee takes note of the information submitted by Armenia in response to the
conclusion that it had not been established that elderly persons without resources received
adequate social assistance.

With respect to the adequacy of the level of social assistance, the Committee recalls that it
must be such as to make it possible to live a decent life and to cover the individual's basic
needs. In order to assess the level of assistance, the Committee takes into account basic
benefits, additional benefits and the poverty threshold in the country, which is set at 50% of
the median equivalised disposable income and calculated on the basis on the Eurostat at-
risk-of-poverty threshold (Finnish Society of Social Rights v. Finland, Complaint No. 88/2012,
decision on the merits of 9 September 2014, §112). In the absence of this indicator (median
equivalised income as calculated by Eurostat), the Committee may take into account
nationally defined thresholds such as the monetary cost of the household basket containing
the minimum quantity of food and non-food items which is necessary for the individual to
maintain a decent living standard and be in good health (Conclusions 2009, Armenia). The
Committee further recalls that, given that Armenia has not accepted Article 23 of the Charter
(the right of elderly persons to social protection), the Committee assesses the level of non-
contributory pensions paid to a single elderly person without resources under Article 1381
(Conclusions 2013, Italy).

In its previous conclusion the Committee noted the failure to provide information on the
minimum total assistance paid to elderly persons (single) without resources, including
pension benefits, family benefits and other supplements.

The report states that, under the national pension system, elderly persons without resources
having reached 65 years and who do not fulfil the required length of service or insurance
period (currently 9 years of covered employment) are entitled to receive old age benefit. The
amount of this benefit was AMD 14,000 (€26.1) per month as of 1 January 2014. In addition,
the report explains that disability benefits are determined based on the disability category
(degree of disability), amounting in 2014 to AMD 19,600 (€36.6) per month for the first
category, AMD 16,800 (€31.3) for the second category and AMD 14,000 (€26.1) for the third
category. The report finally indicates that, in the cases where a person receiving an old age
benefit or a disability benefit is also entitled under Armenian law to a pension due to the of
loss of the breadwinner, he must choose between one or the other.

From MISSCEO the Committee notes that the basic social assistance benefit available to
the population in general subject to need until July 2014 amounted to AMD 16,000 (€30.2)
per household per month. There is a supplement which varies according to vulnerability
score and geographic location in the range AMD 5,500 (€10.4) to AMD 8,000 (€15.1). The
report states that as from August 2014 the amount of basic social assistance benefits
corresponds to AMD 17,000 (€32.3). The Committee recalls that in its previous conclusion
(Conclusions 2013, Armenia) it found this benefit to be manifestly inadequate.

The Committee notes from an official source (“Social Snapshot and Poverty in Armenia”
survey 2014) that the "lower" national poverty line for 2013 was AMD 32,318 (€60.5) on a
monthly basis and that the "upper" national poverty line was AMD 39,193 (€73.3). The
Committee asks for clarification on whether old age benefits for elderly people who do not
fulfil the required insurance period are supplemented by other social benefits, including
social benefits for families and housing benefits. Meanwhile, noting that the level of the old
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age benefit falls far below the national poverty lines, the Committee considers that the
situation of elderly persons without resources is not adequate in the meaning of Article 1381.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1381
of the Charter on the ground that the social assistance provided to elderly persons without
resources is not adequate.
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Article 17 - Right of children and young persons to social, legal and economic
protection
Paragraph 1 - Assistance, education and training

The Committee takes note of the information contained in the report submitted by Armenia.

The legal status of the child

In its previous conclusion the Committee asked whether there were any restrictions to the
right of adopted children to know their origins. It notes from the report that the confidentiality
of adoption is provided for by Article 128 of the Family Code. The Committee recalls in this
regard that Article 17 guarantees the right of a child to know, in principle, his or her origins.
The Committee asks whether the Family Code establishes any restrictions to this right.

In its previous conclusion the Committee reiterated it question whether the law permitted
discrimination between children born within and outside the marriage e.g. in respect of
maintenance obligations and inheritance rights. It notes that the report does not provide this
information. Therefore, the Committee considers that it has not been established that there
is no discrimination between children born within and outside the marriage.

Protection from ill-treatment and abuse

In its previous conclusion the Committee held that the situation was not in conformity with
the Charter as corporal punishment was not explicitly prohibited in the home.

The Committee notes from the Global Initiative to End Corporal Punishment of Children that
prohibition is still to be achieved in the home, alternative care settings and schools. There is
no defence for the use of corporal punishment enshrined in legislation but there is no explicit
prohibition. In theory, the prohibition of cruelty, violence and humiliation in childrearing in
Article 53 of the Family Code would prohibit corporal punishment by parents, which
invariably violates a child’s dignity, but the law is not interpreted in this way — and the
potential for such an interpretation is undermined by the near universal social acceptance
and use of corporal punishment in childrearing.

The Committee notes from the report of the Governmental Committee to the Committee of
Ministers (TS-G (2011)1, 8377) that in accordance with Section 9 of the Law on the
Protection of the Rights of the Child, each child had a right to protection against any type of
violence and any person including the child’'s legal representative were forbidden to exercise
any violence against the child or any punishment humiliating the child’s dignity. An express
prohibition of corporal punishment has been included in the new draft Law on Domestic
Violence.

The Committee notes from the report that for the purpose of ensuring the compliance of the
legislation with the Revised European Social Charter, as well as having regard to the priority
of protection of interests of a child, a provision has been introduced to the Family Code on
excluding beating as a means of child upbringing.

In this connection, the Committee notes from the Global Initiative to End Corporal
Punishment of Children that in 2015, the Government accepted a recommendation to
prohibit corporal punishment in all settings made during the Universal Periodic Review of
Armenia and confirmed that prohibition would be included in draft amendments to the Family
Code. The Committee asks the next report to provide the information on the provision in the
Family Code which explicitly prohibits all forms of corporal punishment of children in the
home.

The Committee notes that during the reference period the situation which it has previously
found not to be in conformity with the Charter has not changed. The Committee reiterates its
previous finding of non-conformity on the ground that corporal punishment is not prohibited
in the home.
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Rights of children in public care

In its previous conclusion the Committee asked for information on measures taken to
decrease institutionalisation of children, including their direct impact i.e. the number of
children in foster care as opposed to that in long-term care institutions.

According to the report, the policy adopted by the Government mainly aims at ensuring child
care and upbringing in a family by means of reducing the number of children in orphanages
and boarding institutions for child care and preventing the flow of children to such
institutions.

Decision N 1273-N of 13 November 2014 introduced amendments to the 2013-2016
Strategy Plan for the Protection of Rights of Children, the main purpose of which is to
establish various institutions in the country providing alternative services of care and
protection for children left without parental care and to reduce the number of children placed
in centralised large institutions.

As of 2014, the number of children under care in state orphanages stood at 730. As a result
of reforms that have been implemented since 2009, the number of children in state and
charitable orphanages has reduced by 117.

The Committee wishes to receive more details regarding the development of foster care,
including the number of children placed in foster families as well as the trend in de-
institutionalisation of childcare.

As regards restriction of parental rights, the Committee asks whether the financial situation
of the family can become the sole ground of placement of children.

Right to education

As regards the right to accessible and effective education, the Committee refers to its
conclusion under Article 1782.

Young offenders

In its previous conclusion the Committee found that the maximum length of pre-trial
detention of minors was excessive.

According to the report, detention may be imposed on a minor who is accused of a minor or
medium-gravity criminal offence only in cases where he or she has breached the conditions
of the alternative measure of restraint imposed on him or her. In any case detention as a
measure of restraint may be imposed on an accused who is a minor in extreme cases and
for the shortest period of time.

The duration of detention or home arrest imposed on a minor during pre-trial proceedings
may not exceed one month. The overall duration of detention imposed on a minor during
pre-trial proceedings may not exceed two months, when being accused of a minor or
medium-gravity crime; six months, when being accused of a grave or particularly grave
crime. In the latter case, detention imposed on a minor may, in exceptional cases, be
prolonged for two months at most.

The Committee notes that according to Article 89 of the Criminal Code the maximum
sentence that can be imposed on a minor is 10 years.

The Committee also asks whether young offenders in pre-trial detention and when serving a
prison sentence are always separated from adults.

Right to assistance

The Committee recalls that Article 17 guarantees the right of children, including
unaccompanied minors to care and assistance, including medical assistance (International
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Federation of Human Rights Leagues (FIDH) v. France, Complaint No. 14/2003, decision on
the merits of September 2004, § 36). In fact, Article 17 concerns the assistance to be
provided by the State where the minor is unaccompanied or if the parents are unable to
provide such assistance.

States must take the necessary and appropriate measures to guarantee for the minors in
guestion the care and assistance they need and to protect them from negligence, violence or
exploitation, thereby posing a serious threat to the enjoyment of their most basic rights, such
as the rights to life, to psychological and physical integrity and to respect for human dignity
(Defence for Children International (DCI) v. Belgium, Complaint No. 69/2011, decision on the
merits of 23 October 2012, §82).

The Committee asks what assistance is given to children in irregular situation to protect that
against negligence, violence or exploitation.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1781
of the Charter on the grounds that:
e it has not been established that there is no discrimination between children born
within and outside the marriage.
e not all forms of corporal punishment of children are prohibited in the home.
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Article 17 - Right of children and young persons to social, legal and economic
protection
Paragraph 2 - Free primary and secondary education - regular attendance at school

The Committee takes note of the information contained in the report submitted by Armenia.

In its previous conclusion the Committee found that the situation was not in conformity with
the Charter on two grounds:
e measures taken to reduce droup-out from compulsory schooling were not
adequate;
e it had not been stablished that measures taken to increase the enrolment rate in
secondary schools were sufficient.

As regards the first and second grounds of non-conformity, the Committee notes UNICEF
that the net enrolment in the secondary school stood at 85% for males and 87,7% for
females (the data update of 2013), while the net attendance ratio at 66,9% for males and
75,8% for females.

According to the report, the goals defined by the United Nations Millennium Declaration and
the Education for All global movement are benchmarks for the development of Armenia by
2015. In particular, the Government aims at achieving 99% of gross enrolment ratio in basic
schools and 95% of gross enrolment ratio in high schools by 2015.

The Committee considers that the enrolment and attendance rates in the secondary
education remain low and the measures taken during the reference period to raise these
rates have not been sufficient. Therefore, it reiterates its previous finding of non-conformity.

Since Armenia has not accepted Article 1581 of the Charter, the issues relating to integration
of children with disabilities into mainstream education are examined under this provision.

In its previous conclusion the Committee wished to be informed of measures taken to
integrate children with disabilities into mainstream education. It asked in particular whether
legislation explicitly protected persons with disabilities from discrimination in education and
training, whether measures were in place to facilitate the integration of children with
disabilities into mainstream education and whether individualised educational plans were
crafted for students with disabilities.

The Committee notes from the report that for ensuring access to education and equal
opportunities, reforms have been implemented in the field of special education aimed at
structural improvements, development of the admissions system, decentralisation of the
implemented services, introduction of new management and financing mechanisms,
improvement of the quality of childcare and education.

According to the Law on education, education for children in need of special conditions for
education may be provided both at general education institutions and special institutions
through special programmes, upon the choice of parents. In line with this provision of the
Law, measures have been taken to organise the education of children in need of special
conditions for education in general education schools. Inclusive education is provided in 101
general education schools, where 2612 children in need of special conditions for education
are studying.

Schools implementing inclusive education receive additional funds from the State Budget for
organising the education of children in need of special conditions for education, according to
the procedure approved by the Government. Schools are equipped with parental and
resource centres where individual classes are organised for children in need of special
conditions for education in line with individual educational plans.

The National Assembly has adopted in the first reading the draft Law of the Republic of
Armenia "On supplementing and amending the Law oon general education”, which
envisages a transfer to universal inclusive education.
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In the context of the Law, a transfer to uniform inclusive education in the system of general
education is envisaged by providing assistance in organising education to those involved in
the educational process at three levels, namely at school level — by the educational
institution where the child is studying; at regional level — by a regional pedagogical and
psychological support centre; at the state level — by a state pedagogical and psychological
support centre.

The Committee notes from the Concluding observations on the combined third and fourth
periodic reports of Armenia, adopted by the Committee on the Rights of the Child ( UN-CRC,
2013) that the amendments to the Law “On general education” were introduced in 2012,
which provide for the inclusive education for children with special needs. However, the UN-
CRC notes that despite the increasing trend in inclusive education, a large number of
children with disabilities who live in care institutions and rural areas, do not receive formal
education.

The Committee notes that the factual information contained in these observations may be of
relevance for the conclusion of the Committee. Therefore, it asks the next report to provide
up-to-date information concerning the factual situation indicated in these observations.

The Committee also wishes to be informed about the legislative developments and namely,
whether the legislation will explicitly protect persons with disabilities from discrimination in
education. It also wishes to be informed about the statistics regarding children with
disabilities in mainstream schools. In the meantime, the Committee reserves its position on
this point.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1782
of the Charter on the ground that the net enrolment and attendance rates in the secondary
education are low.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 1 - Assistance and information on migration

The Committee takes note of the information contained in the report submitted by Armenia.

Migration trends

Between 1988 and 1992 Armenia saw the arrival of over 200,000 refugees from Azerbaijan
due to the war of Nagorno-Karabakh. People born in Azerbaijan represented 40.4% of all
individuals born abroad, among whom a large majority now have Armenian citizenship
(89.7%). Other important migrant communities are from Georgia, Russia and Iran.

Prior to the economic crisis, Armenia saw a rise in immigration. In 2006, 2,818 residence
permits were issued; in 2007, 3,921 and in 2008, 4,155 — an average annual increase of
15.8%. Major countries of origin were Iran (almost 29%), USA (10%), Syria (9%), Iraq (7%),
and Russia (6%).

However, Armenia has seen continual patterns of mass emigration since 1991. In the period
of 2001 and 2011 the resident population fell from 3.2 to 3.0 million persons. Net migration
stood at —320,000, a drop of 10% of the total population. The preferred destinations for
Armenian migrants are Russia and the US, while European Union Member States are less
common destinations.

According to the 2013 European Training Foundation Report on Migration in Armenia,
motivations to migrate were predominantly connected to issues of employment. The study
showed that the lack of employment opportunities in Armenia was the key motivation for
40% of migrants. In 2010, the real unemployment rate in Armenia was 19%. Youth
unemployment was particularly high (39% in 2010) and it tends to be higher among young
women and the urban and better educated youth in general. The data from the ILO report
(2009) also confirms that Armenia’s emigration flows during 2002-08 have predominantly
involved labour migrants.

In addition to long term emigrants, a relatively stable group of temporary labour migrants has
emerged. As a result, there is an average annual migration of 15,000 persons to
neighbouring countries for work purposes.

Change in policy and the legal framework

The Committee notes that bilateral interstate agreements for regulating relations in the area
of migration have been concluded with at least 10 states. Armenia has acceded to the
conventions related to the Status of Stateless Persons (1954), for the Protection of Human
Rights and Fundamental Freedoms (1950), on the Nationality of Married Women (1957),
Concerning Discrimination in Respect of Employment and Occupation, the Strasbourg
Framework Convention for the Protection of National Minorities (1995), and the ILO
Migration for Employment Convention (C97).

The Law on Foreigners is the key legal act regulating the employment of foreigners in
Armenia.

The Committee notes that the State Migration Service (SMS) was created in 2010 within the
Ministry of Territorial Administration. It is the central authority responsible for the
development and implementation of the state policy on management of migration processes.
It is also mainly responsible for the coordination of government activities on policy
development and drafting legal acts concerning migration issues.

The Committee notes that the International Organisation for Migration (IOM) runs several
programmes to regulate migration, combat trafficking, and improve integration through
advice and education.
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The Committee notes from the report that Recent key policy instruments regarding migration
include the Concept for the Policy of State Regulation of Migration in the Republic of
Armenia, 2010; the Action Plan for Implementation of the Policy Concept for the State
Regulation of Migration in the Republic of Armenia, 2012-2016 and the Concept on Studying
and Preventing Irregular Migration Originating from Armenia, 2012-2016 (adopted in 2011).

Free services and information for migrant workers

The Committee recalls that this provision guarantees the right to free information and
assistance to nationals wishing to emigrate and to nationals of other States Parties who wish
to immigrate (Conclusions | (1969), Statement of Interpretation on Article 1981). Information
should be reliable and objective and cover issues such as formalities to be completed and
the living and working conditions they may expect in the country of destination (such as
vocational guidance and training, social security, trade union membership, housing, social
services, education and health) (Conclusions Il (1973), Cyprus).

The Committee notes from the 2013 European Training Foundation Report on Migration in
Armenia that social networks are the predominant source of information and support in
preparing to migrate, with only a small share of the respondents stating that they would
currently rely on state support. Knowledge of possible state programs is also low, at only
11%.

The report states that in 2010-2013, Migration Resource Centres have been established.
The purpose of these centres is informing, orienting and training persons intending to leave
for abroad and to work abroad (mostly migrant workers), as well as to support their
reintegration upon return.

In particular, activities carried out include:

e providing of free consultation on migration and labour legislation of different
countries;

e cooperating with and acting as a reliable and linking partner between foreign
organisations and labour migrants to the extent possible;

e informing about dangers of unlawful labour migration or means of avoiding them
and protection against them;

e organising, where necessary, courses for professional education, re-qualification
or improving the qualification

The Committee considers that free information and assistance services for migrants must be
accessible in order to be effective. While the provision of online resources is a valuable
service, it considers that due to the potential restricted access of migrants, other means of
information are necessary, such as helplines and drop-in centres. It asks whether other
forms of information are available beside the Migration Resource Centres. It also asks
whether information is available in a number of languages to assist migrants in
understanding their rights.

Measures against misleading propaganda relating to emigration and immigration

While it details certain laws and policies intended to combat misleading propaganda in
relation to migration, which have been promulgated in Armenia, the report provides no
information about the implementation of such measures in practice.

According to the 2011 report of the European Commission Against Racism and Intolerance
(ECRI) on Armenia, there is no overt hostility vis-a-vis the ethnic minorities that are present
in Armenia today. Armenia is not confronted with a particular racist-violence problem.

According to the abovementioned report of ECRI, there is no comprehensive civil and
administrative legislation against racial discrimination and no provisions in the Criminal Code
prohibiting organisations that promote racism.
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The Committee also notes that the Human Rights Defender has not organised awareness
campaigns to inform the public on issues surrounding discrimination and migration.

The Committee recalls that statements by public actors are capable of creating a
discriminatory atmosphere. Racist misleading propaganda indirectly allowed or directly
emanating from the state authorities constitutes a violation of the Charter (Centre on
Housing Rights and Evictions (COHRE) v Italy, Complaint No. 58/2009, decision on the
merits of 25 June 2010). The Committee stresses the importance of promoting responsible
dissemination of information. It considers that in order to combat misleading propaganda,
there must be effective organs to monitor discriminatory, racist or hate-inciting speech,
particularly in the public sphere.

It is noted in the abovementioned ECRI report that there is a self-regulatory instrument for
the media, which deals with discrimination issues, however, not all representatives of the
industry have signed up. The Public Council is working towards a new Code of Ethics under
the aegis of the President of the Republic.

The Committee notes from the abovementioned report of ECRI that under Article 24 of the
Law on TV and Radio it is prohibited to inspire national or religious hatred or discord.
Responsibility for its enforcement lies with the State TV and Radio Commission. This is a
body composed of eight members, which has the power to impose administrative sanctions.

In its report, ECRI notes that there have been complaints to the Commission about racism
and related intolerance leading to reprimands and warnings.

The Committee recalls that States have an obligation to take measures or undertake
programmes to prevent the dissemination of false information to departing nationals, as well
as to prevent the misinformation of foreigners wishing to enter the country. Authorities
should take action in this area as a means of preventing illegal immigration and trafficking in
human beings (Conclusions 2006, Slovenia).

The Code on Administrative Offences (Art. 201) defines sanctions for the employer (in the
case of a legal entity, their executive directors) if they employ foreigners without a work
permit or without appropriate resident status. The employer is punished by a fine of 100-150
minimum monthly salaries.

The Committee also notes the Trafficking Policy of Armenia 2010-2012 was implemented
during the reference period. It asks for further information on the content of this policy and on
actions taken to apply it. It asks what other steps are being taken to combat human
trafficking and other abuses of potentially vulnerable migrants.

According to the report of ECRI, the Human Rights Defender’s office gets recognition and
receives an increasing number of complaints from various vulnerable groups, especially
refugees. According to ECRI, the greatest challenge is its budget, which, despite recent
increases, remains inadequate. The Committee asks for full and up to date information on
the activities of the Human rights Defender.

According to ECRI, no independent mechanism for dealing with complaints against the
police has been created. There are no statistics on offences motivated by religious hatred
and civil- and administrative-law actions for racial discrimination.

The Committee recalls that States must also take measures to raise awareness amongst law
enforcement officials, such as awareness training of officials who are in first contact with
migrants.

ECRI notes in its report that members of the judiciary, law-enforcement authorities and
lawyers receive general human-rights training. The Committee asks for further details
regarding this training, and whether it includes content related to discrimination or racism,
and to migration in particular.
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The Committee notes that a number of activities have been organised to promote the
provision of information to combat misleading propaganda, in particular in combination with
the Migration Resource Centres. It also notes that strategies and legal frameworks exist to
combat trafficking and to deal with discrimination. It asks that the next report provide a full
and up to date description of the situation in law and in practice regarding the matters dealt
with above and highlighted in the case law of the Committee. In particular, it requests
information on measures taken to implement and reinforce the legal and policy framework.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 1981 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 2 - Departure, journey and reception

The Committee takes note of the information contained in the report submitted by Armenia

Departure, journey and reception of migrant workers

The Committee recalls that it previously asked for a full description of the legal framework
relating to the departure, journey and reception of migrant workers and the measures taken
to implement it (administrative arrangements, programmes, action plans, projects, etc.)
(Conclusions 2011).

The Committee notes from the report that Migration Resource Centres have been set up
during the reference period. The report states that the focus of services provided by these
centres is to give information to potential emigrants, and to support the reintegration of
returning migrants.

The Committee recalls that provision obliges States to adopt special measures for the
benefit of migrant workers, beyond those which are provided for nationals to facilitate their
departure, journey and reception (Conclusions Il (1973), Cyprus).

The Committee recalls that reception must include not only assistance with regard to
placement and integration in the workplace, but also assistance in overcoming problems,
such as short-term accommodation, illness, shortage of money and adequate health
measures (Conclusions IV (1975), Germany). It asks what services are available for newly
arrived migrants to support them upon reception in Armenia.

Reception means the period of weeks which follows immediately from their arrival, during
which migrant workers and their families most often find themselves in situations of particular
difficulty (Conclusions IV, (1975) Statement of Interpretation on Article 1982).

The Committee considers that the information provided in the report is not sufficient to
establish that the situation in respect of assistance provided for the departure, journey and
reception of migrant workers is in conformity with the Charter. It requests that the next report
provide a full and up-to-date description of the situation, having regard to the
abovementioned requirements.

Services for health, medical attention and hygienic conditions during the journey

The Committee recalls that the obligation to "provide, within their own jurisdiction,
appropriate services for health, medical attention and good hygienic conditions during the
journey" relates to migrant workers and their families travelling either collectively or under
the public or private arrangements for collective recruitment. The Committee considers that
this aspect of Article 1982 does not apply to forms of individual migration for which the state
is not responsible. In such cases, the need for reception facilities would be all the greater
(Conclusions V (1975), Statement of Interpretation on Article 1982). The Committee
requests details of any measures taken in regard of collective recruitment, if it should occur.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1982
of the Charter on the ground that it has not been established that appropriate measures are
taken to facilitate the departure, journey and reception of migrant workers.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 3 - Co-operation between social services of emigration and immigration states

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee recalls from its previous conclusion (Conclusions 2011) that co-operation
with emigration and immigration States is undertaken by Armenian authorities within the
framework of bilateral agreements concluded with a number of States.

The Committee previously asked, in the abovementioned conclusion, for a description of the
contacts and information exchanges established by social services in emigration and
immigration countries. No such description is found in the current report. There is, however,
mention that the Migration Resource Centres which have been established during the
reference period can act as “a reliable and linking partner between foreign organisations and
labour migrants”. The Committee asks whether the scope of these links extends only to
issues of employment. It also notes from the report that the Migration Resource Centres can
“introduce the representatives of Armenia in other countries, Armenian communities,
international organisations and other non-governmental organisations and the services
provided by them.” The Committee asks that the next report provide evidence to
demonstrate what kinds of service are involved in this communication, and whether these
services are provided to migrants who are not nationals of Armenia.

The Committee recalls that the co-operation required entails a wider range of social and
human problems facing migrants and their families than social security (Conclusions VII,
(1981), Ireland). The Committee notes that the number of immigrants in Armenia is relatively
low, however it notes that a large number of Armenians now reside or work outside of its
territory, and therefore may require assistance. Whilst it considers that collaboration among
social services can be adapted in the light of the size of migratory movements (Conclusions
XIV-1 (1998), Norway), it holds that there must still be established links or methods for such
collaboration to take place.

The scope of this provision extends to migrant workers immigrating as well as migrant
workers emigrating to the territory of any other State. Contacts and information exchanges
should be established between public and/or private social services in emigration and
immigration countries, with a view to facilitating the life of emigrants and their families, their
adjustment to the new environment and their relations with members of their families who
remain in their country of origin. Formal arrangements are not necessary, especially if there
is little migratory movement in a given country. In such cases, the provision of practical co—
operation on a needs basis may be sufficient (Conclusions XIV-1 (1998), Belgium).

Common situations in which such co-operation would be useful would be for example where
the migrant worker, who has left his or her family in the home country, fails to send money
back or needs to be contacted for family reasons, or where the worker has returned to his or
her country but needs to claim unpaid wages or benefits or must deal with various issues in
the country in which he was employed (Conclusions XV-1 (2000), Finland).

The Committee asks again that the next report provide a full and up-to-date description of
the contacts and information exchanges established by social services in emigration and
immigration countries. It considers that if the information requested is not provided in the
next report, there will be nothing to establish that the situation is in conformity with the
Charter.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 4 - Equality regarding employment, right to organise and accommodation

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee recalls from its previous conclusion that the Constitution of the Republic of
Armenia, along with other legislation, prohibits discrimination (Conclusions 2011).

Remuneration and other employment and working conditions

The report states that in 2010-2013, the sphere of employment was regulated by the Law
"On the employment of population and social protection in case of unemployment" which
envisages the voluntary nature and free choice of employment. This Law prohibits
discrimination in employment relations. Article 3 of that Law states that it applies to
foreigners as well as to nationals.

The Committee notes from the report that migrant workers in Armenia must have a
residence status and be registered with the territorial centres of the State Employment
Agency of the Ministry of Labour and Social Affairs of the Republic of Armenia.

The report states that in 2012 the 2013-2018 Employment Strategy was approved by the
Government of the Republic of Armenia. The Committee asks for further details concerning
the content and implementation of this Strategy, in particular in relation to the situation of
migrant workers.

In December 2013, a new Law "On employment" was adopted. According to the report, the
new law introduces major new programmes which were not contained in the previous legal
regulations. Programmes envisaged by the new Law include the organisation of vocational
training, assistance in changing employment and the organisation of employment experience
for persons with no professional work experience.

The Committee notes from the report that State programs regulating the sphere of
employment are accessible also to migrants staying in the Republic of Armenia if they enjoy
residence status.

The Committee notes from the Migration and Integration Policy Index (MIPEX) report on
Armenia (published 2010) that temporary migrant workers were not necessarily guaranteed
equal access to the full labour market or public employment services because authorities
retain significant discretion in regulating access to these services.

The Committee asks what body is responsible for the implementation of employment
programmes and services, and whether any data is collected concerning the number of
migrant workers who avail themselves of such programmes. It asks whether there are
guidelines or rules which govern the actions of the responsible authority when dealing with
migrant workers. It also asks whether employees of employment services receive training on
non-discrimination.

The Committee further asks whether there is a body which can receive complaints
concerning discrimination in employment. It asks for any further information regarding the
activities of such a body.

The Committee notes from the ILO website that the State Labour Inspectorate has power to
inspect employers and impose sanctions. The Committee asks for further information on its
activities in relation to discrimination and migrant workers, and for details of whether any
sanctions have been imposed for these reasons.

The Committee also asks for information regarding the judicial application of the non-
discrimination legislation.
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Membership of trade unions and enjoyment of the benefits of collective bargaining

The Committee recalls that this sub-heading requires States to eliminate all legal and de
facto discrimination concerning trade union membership and as regards the enjoyment of
the benefits of collective bargaining (Conclusions XllI-3 (1995), Turkey). This includes the
right to be founding member and to have access to administrative and managerial posts in
trade unions (Conclusions 2011, Statement of interpretation on Article 1984(b)).

The report contains no information regarding migrant workers’ membership of trade unions
and enjoyment of the benefits of collective bargaining. The Committee previously asked for a
full and up-to-date description of the relevant legal framework, and the measures taken to
implement it. It reiterates this request. In the meantime it finds that it has not been
established that the situation is in conformity with Article 1984(b) of the Charter.

The Committee refers to the Statement of Interpretation on Article 1984 (Conclusions 2015)
and asks for information concerning the legal status of workers posted from abroad, and
what legal and practical measures are taken to ensure equal treatment in matters of
employment, trade union membership and collective bargaining.

Accommodation
The report provides no information regarding equal treatment in relation to accommaodation.

The Committee asks what programmes exist to assist people in finding or affording
accommodation. It asks whether these are available to migrant workers on an equal basis
with nationals. It also asks what conditions must be fulfilled in order to receive such
assistance.

The Committee further requests information regarding the number of people who receive
assistance with their housing needs.

The Committee recalls that there must be no legal or de facto restrictions on home—buying
(Conclusions 1V (1975), Norway), access to subsidised housing or housing aids, such as
loans or other allowances (Conclusions Il (1973), Italy).

The Committee notes from the abovementioned MIPEX report that “permanent residents
enjoy some of the same social and economic rights as Armenian nationals, with notable
exceptions such as (...) land ownership.” The Committee notes that the Constitution of the
Republic of Armenia, and Article 4 of the Land Code, explicitly provide that foreigners may
not own land but may only be users of it. The Committee considers that this may constitute
discrimination against migrant workers, and asks for information on how equal treatment with
respect to accommaodation, in particular private housing and home-buying, is secured.

The Committee asks whether any policies are implemented to promote non-discrimination in
matters of housing, in particular in the rental sector.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1984
of the Charter on the ground that it has not been established that migrant workers enjoy
equal rights with respect to membership of trade unions and collective bargaining.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 5 - Equality regarding taxes and contributions

Armenia has submitted no information on this provision in its report.

The Committee previously asked for a full description of the relevant legal framework and
the measures taken to implement it (administrative arrangements, programmes, action
plans, projects, etc.) (Conclusions 2011). As no information on these matters is provided, the
Committee finds that it has not been established that no discrimination against migrant
workers occurs in relation to employment taxes and contributions.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1985
of the Charter on the ground that it has not been established that no discrimination against
migrant workers occurs in relation to employment taxes and contributions.

41



Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 6 - Family reunion

Armenia has submitted no information on this provision in its report.

The Committee previously asked for a full description of the relevant legal framework and
the measures taken to implement it (administrative arrangements, programmes, action
plans, projects, etc.) (Conclusions 2011).

Scope

The Committee recalls that the definition of family includes the minor children of migrant
workers, and their spouses. It considers that the maximum age limit permissible under
Article 1986 for the family reunion of spouses is the age at which marriage may be legally
recognised in the host state, as any higher age requirement hinders rather than facilitates
family reunion.

The Committee requests that the next report provide a description of the scope of family
reunion in Armenia, including whether there are any age limits imposed for children or
spouses.

Conditions governing family reunion

The Committee recalls that a state may not deny entry to its territory for the purpose of
family reunion to a family member of a migrant worker for health reasons. A refusal on this
ground may only be admitted for specific illnesses which are so serious as to endanger
public health (Conclusions XVI-1 (2002), Greece).

States may require a certain length of residence of migrant workers before their family can
join them. A period of one year is acceptable under the Charter, but a longer period is
considered excessive (Conclusion 2011, Statement of interpretation on Article 1986).

The level of means required by States to bring in the family or certain family members
should not be so restrictive as to prevent any family reunion (Conclusions XVII-1 (2004), the
Netherlands). Social benefits shall not be excluded from the calculation of the income of a
migrant worker who has applied for family reunion (Conclusions XVII-1 (2004), the
Netherlands).

The Committee recalls that restrictions on family reunion which take the form of
requirements for sufficient or suitable accommodation to house family members should not
be so restrictive as to prevent any family reunion (Conclusions IV (1975), Norway). The
Committee considers that states are entitled to impose such accommodation requirements in
a proportionate manner so as to protect the interests of the family. Nevertheless, taking into
account the obligation to facilitate family reunion as far as possible under Article 1986,
States Parties should not apply such requirements in a blanket manner which precludes the
possibility for exemptions to be made in respect of particular categories of cases, or for
consideration of individual circumstances.

The Committee notes from the 2010 report of the Migration and Integration Policy Index on
that reunited family members obtain equal rights as their sponsor, autonomous residence
permits, and can apply for permanent residence after a few years. However, the report also
states that a major area of weakness is the authorities’ wide discretion in the procedure.
Applicants can be rejected without due account taken of their personal and family
circumstances and without the right to representation before an independent administrative
court.

The Committee considers that restrictions on the exercise of the right to family reunion
should be subject to an effective mechanism of appeal or review, which provides an
opportunity for consideration of the individual merits of the case consistent with the principles
of proportionality and reasonableness. It considers that the lack of an independent
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mechanism for review of decisions on family reunion applications is not in conformity with
the Charter.

The Committee asks that the next report provide a full and up-to-date description of the legal
framework for family reunion, including any restrictions or requirements, and the measures
taken to implement it. It also asks for statistical information concerning the number of family
reunions.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1986
of the Charter on the ground that there is no right of review of a decision rejecting an
application for family reunion before an independent body.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 7 - Equality regarding legal proceedings

The Committee notes that the report does not contain any information pertaining to legal aid
and assistance for migrant workers.

The Committee recalls that States must ensure that migrants have access to courts, to
lawyers and legal aid on the same conditions as their own nationals (Conclusions | (1969),
Italy, Norway, United-Kingdom).

It further recalls that any migrant worker residing or working lawfully within the territory of a
State Party who is involved in legal or administrative proceedings and does not have counsel
of his or her own choosing should be advised that he/she may appoint counsel and,
whenever the interests of justice so require, be provided with counsel, free of charge if he or
she does not have sufficient means to pay the latter, as is the case for nationals or should be
by virtue of the European Social Charter. Whenever the interests of justice so require, a
migrant worker must have the free assistance of an interpreter if he or she cannot properly
understand or speak the national language used in the proceedings and have any necessary
documents translated. Such legal assistance should be extended to obligatory pre-trial
proceedings (Conclusions 2011, Statement of interpretation on Article 1987).

The Committee previously noted that the Advocacy Act guaranteed legal assistance free of
charge in cases prescribed by the Criminal Code and Civil Code. The Committee asks what
categories of case are covered by legal assistance. It asks what conditions are required for
individuals to be eligible for free legal assistance. The Committee noted in its previous
Conclusion that a Bill on Amendments to the Act, which would introduce a scheme of
entittement based on the individual circumstances of the person, was before parliament. It
asks for updated information on the status of these amendments and their content. In the
meantime it considers that the information available to the Committee is not sufficient to
enable it to determine whether the situation is in conformity with the Charter.

The Committee notes that Sections 41 and 42 of the Advocacy Act provide for a Public
Defender.

The Committee notes that Article 46 of the Civil Procedure Code allows for the appointment
of a translator at the behest of either of the parties, who shall pay for the services of the
translator. The Committee is unable to find any information on the services of translators or
interpreters in criminal proceedings. It considers that this is of utmost importance in enabling
foreigners to participate in legal proceedings. It therefore reiterates its demand for
information concerning the arrangements for interpretation and translation, including who
bears the cost. In the meantime it considers that it has not been established that the
situation in this regard is in conformity with the Charter.

The Committee refers to its Statement of Interpretation on the rights of refugees under the
Charter, and asks under what conditions refugees and asylum seekers may receive legal aid
assistance.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1987
of the Charter on the ground that it has not been established that migrant workers are
secured treatment not less favourable than that of Armenian nationals in respect of relevant
legal proceedings through the provision of legal aid, interpretation and translation services.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 8 - Guarantees concerning deportation

The Committee notes that the report submitted by Armenia does not contain any information
regarding the expulsion of foreigners from Armenia.

Article 1988 of the Charter obliges States to prohibit by law the expulsion of migrants lawfully
residing in their territory, except where they are a threat to national security, or offend
against public interest or morality (Conclusions VI (1979), Cyprus). In this respect, the
Committee previously noted (Conclusions 2011) that Section 30 of the Law on Foreigners
lays down the grounds for expulsion of a foreigner. Pursuant to that section, a foreigner shall
be required to leave the territory where:
o the validity period of his or her entry visa or of residence status has expired,;
o the entry visa has been revoked on the grounds referred to in Article 8(1), (2),
and (3) of this Law;
e his or her application for obtaining a residence status or extending the term has
been refused;
e he or she has been deprived of residence status on the grounds referred to in
Article 21 of this Law.

Article 21 of the law provides for revocation of residence status where the foreigner:
¢ has submitted false information in order to obtain residence status;
e was entitled to reside on the basis of marriage, and that marriage has broken
down, except where the foreigner applies for a temporary residence permit,
having been married and lived in Armenia for one year (Article 15(3));
e has been absent from the country for more than six months;
o threatens the state security or public order.

Article 32 of the abovementioned Law prohibits collective expulsion, and proscribes
expulsion in situations of abuse of human rights, or where there is evidence that the
individual would be subject to persecution on the grounds of racial, religious affiliation, social
origin, citizenship, or political convictions, or if the foreigners concerned might be subjected
to torture or cruel, inhuman or degrading treatment or punishment, or to the death penalty.
Furthermore, it is prohibited to expel a foreigner if they are a minor, are over 80 years of age,
or have a minor under their care.

The Committee considers that where expulsion measures are taken, they cannot be in
conformity with the Charter unless they are ordered, in accordance with the law, by a court
or a judicial authority, or an administrative body whose decisions are subject to judicial
review. Any such expulsion should only be ordered in situations where the individual
concerned has been convicted of a serious criminal offence, or has been involved in
activities which constitute a substantive threat to national security, the public interest or
public morality. Such expulsion orders must be proportionate, taking into account all aspects
of the non-nationals’ behaviour as well as the circumstances and the length of time of his/her
presence in the territory of the State. The individual's connection or ties with both the host
state and the state of origin, as well as the strength of any family relationships that he/she
may have formed during this period, must also be considered to determine whether
expulsion is proportionate (Interpretative statement on Article 1988, Conclusions 2015).

The Committee asks whether the individual must be convicted of a crime prior to being
determined a threat to state security or public order, and what the procedure for determining
whether an individual fulfils paragraph (d) of Article 21 of the Law on Foreigners is. It also
asks whether the authority and the court are required to consider the individual
circumstances when making the decision to expel a foreigner.

Article 8 of the abovementioned Law also provides for revocation of an entry visa on grounds
of national security, and also on the basis that a migrant is suffering from an infectious
disease. The Committee asks which infectious diseases have been established as
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constituting grounds for expulsion. It recalls that risks to public health are not in themselves
risks to public order and cannot constitute a ground for expulsion, unless the person refuses
to undergo suitable treatment (Conclusions V (1977), Germany). It asks whether a person
would still be expelled despite their acceptance of treatment measures.

The Committee recalls that States must ensure that foreign nationals served with expulsion
orders have a right of appeal to a court or other independent body, even in cases where
national security, public order or morality are at stake (Conclusions V (1977), United
Kingdom).

The Law on Foreigners (Articles 31 and 34) requires a court decision in order for an
expulsion order to be served. If the expulsion is rejected, the foreigner must be granted a
temporary residence permit. If the expulsion decision is appealed, as provided for by Article
35, the expulsion shall be suspended.

The Committee reiterates its request for a full and up to date description of the rules
regarding expulsion, and requests statistics and other information on its application in
practice. In the meantime, it is unable to assess the overall situation relating to the expulsion
of migrants. It therefore finds that it has not been established that the situation is in
conformity with article 1988 of the Charter.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 1988
of the Charter on the ground that it has not been established that migrants lawfully residing
in Armenia shall not be expelled unless they endanger national security or offend against
public interest or morality.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 9 - Transfer of earnings and savings

Armenia has submitted no information on this provision in its report.

According to information submitted by Armenia on 14 July 2011, replying to some
Committee’s additional questions, there are no restrictions on the transfer of earnings of
migrant workers.

In its previous conclusion (Conclusions 2011), the Committee nevertheless requested a
relevant and comprehensive description of the law and practice in relation to the transfer of
earnings and savings of migrant workers.

The Committee recalls that this provision obliges States not to place excessive restrictions
on the right of migrants to transfer earnings and savings, either during their stay or when
they leave their host country (Conclusions Xlll-1 (1993), Greece). It requests that the next
report provide a full and up to date description of the legal framework of transfers and
remittances, and any practical measures taken to implement it. With reference to its
Statement of Interpretation on Article 1989 (Conclusions 2011), the Committee furthermore
asks whether there are any restrictions on the transfer of the movable property of migrant
workers.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 1989 of the Charter.

47



Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 10 - Equal treatment for the self-employed

The Committee takes note of the information contained in the report submitted by Armenia.

On the basis of the information in the report the Committee notes that there continues to be
no discrimination in law between migrant employees and self-employed migrants in respect
of the rights guaranteed by Article 19.

However, in the case of Article 19810, a finding of non-conformity in any of the other
paragraphs of Article 19 ordinarily leads to a finding of non-conformity under that paragraph,
because the same grounds for non-conformity also apply to self-employed workers. This is
so where there is no discrimination or disequilibrium in treatment.

The Committee has found the situation in Armenia not to be in conformity with Articles 1982,
1984, 1985, 1986, 1987, 1988, and 19811. Under Article 1984, part of the reasoning of the
Committee was that it had not been established that migrant workers were secured equal
treatment in matters of housing, and the Committee notes that this same issue also applies
with regard to self-employed migrants. Accordingly, for the same reasons as stated in the
conclusions on the abovementioned Articles, the Committee concludes that the situation in
Armenia is not in conformity with Article 19810 of the Charter.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article
19810 of the Charter as the grounds of non-conformity under Articles 1982, 1984, 1985,
1986, 1987, 1988, and 19811 apply also to self-employed migrants.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 11 - Teaching language of host state

The Committee takes note of the information contained in the report submitted by Armenia.

The report states that in quite a few general education schools of the Republic of Armenia
Armenian language classes are organised. The Committee also notes from the information
provided by the representative of Armenia to the Governmental Committee that the
International Organization of Migration also organises some Armenian language courses for
migrants who apply for them.

The 2010 report of the Migration and Integration Policy index (MIPEX) on Armenia highlights
that education of migrant children is a problem in Armenia. It affirms that legal access to
education is unfavourable in Armenia. All children are guaranteed the right to at least
compulsory education, however in many cases, immigrant children educated in Armenia
then face additional fees to access vocational training and higher education.

According to the 2011 report of the European Commission against Racism and Intolerance
(ECRI) on Armenia, there are there three main types of secondary schools: (i) those
providing an Armenian curriculum which also have Russian classes and sometimes teach
minority languages as extracurricular topics, (ii) those with an Armenian/minority curriculum
(also with Russian classes) and (iii) those where Russian is the main language of education;
ethnic-minority pupils often attend the latter in order to benefit from instruction in their mother
tongue. The abovementioned MIPEX report notes, however, that most pupils only benefit
from tailored instruction if there are bilateral agreements in place.

The Committee notes that the report provides no information pertaining to the education of
adult migrant workers and their adult family members. It recalls having previously noted
(Conclusions 2011) that no programmes or activities existed to enable migrant workers to
learn Armenian. The Committee considers that the information provided is not sufficient to
demonstrate that migrant workers or their families have effective access to Armenian
language courses. It therefore reiterates its conclusion that the situation is not in conformity
with the Charter.

The Committee requests that the next report provide a full and up to date description of the
situation concerning the teaching of the Armenian language to migrant workers and their
family members, as well as statistical data in order for the Committee to assess the extent of
provision of any language courses.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article
19811 of the Charter on the ground that teaching of the Armenian language is not organised
or promoted sufficiently for migrant workers or their adult family members.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 12 - Teaching mother tongue of migrant

The Committee takes note of the information contained in the report submitted by Armenia.

The report states that in quite a few general education schools of the Republic of Armenia
additional educational programs for the instruction of foreign languages are organised
(English, French, German, Italian, Spanish, Persian, Georgian). Schools with Russian
classes and advanced instruction of the Russian language also exist in the country. Children
of migrant workers may also study at these schools.

According to the 2011 report of the European Commission against Racism and Intolerance
(ECRI) on Armenia there are there three main types of secondary schools: (i) those
providing an Armenian curriculum which also have Russian classes and sometimes teach
minority languages as extracurricular topics, (ii) those with an Armenian/minority curriculum
(also with Russian classes) and (iii) those where Russian is the main language of education;
ethnic-minority pupils often attend the latter in order to benefit from instruction in their mother
tongue. The Migration and Integration Policy Index report on Armenia (2010) notes,
however, that most pupils only benefit from tailored instruction if there are bilateral
agreements in place.

According to the report of ECRI, the Armenian authorities have taken important steps
towards streamlining minority education. The Ministry of Education is investing considerable
effort and funding into producing textbooks and curricula for teaching most minority
languages (with significant input from ethnic-minority representatives), but the process is far
from complete.

The Committee requests that the next report provide a full and up to date description of the
situation concerning the teaching of the mother tongue of the migrant worker to his or her
children, including through community projects. It asks that statistics for the number of
children being taught the mother tongue of their parent(s) be provided. In the meantime, it
considers that the information provided in the report does not permit it to assess the
situation. It therefore reserves its position on this issue.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.
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Article 27 - Right of workers with family responsibilities to equal opportunity and
treatment
Paragraph 1 - Participation in working life

The Committee takes note of the information contained in the report submitted by Armenia.

Employment, vocational guidance and training

In its previous conclusion the Committee asked what vocational training and guidance
existed for persons with family responsibilities.

The Committee recalls in this regard that to be able to return to professional life, such
persons may need special assistance in terms of vocational guidance and training. However,
if the standard employment services (those available to everyone) are well developed, the
lack of extra services for people with family responsibilities cannot be regarded as a human
rights violation (Conclusions 2003, Sweden).

The Committee notes in this regard that Armenia has not accepted Article 1083 of the
Charter where the Committee examines the existence of vocational training and retraining
facilities of adult workers.

The report states that the Law On Employment having entered into force since 1 January
2014 provides for a new subprogramme within the framework of the organisation of
professional teaching, for persons facing the risk of dismissal. The beneficiaries of the
programme include also women (or men) registered by the authorised body as job-seekers
within three months following the end of leave for taking care of a child under the age of
three. According to the report, professional teaching courses will be organised for them to
reduce the risk of dismissal, and to help avoid losing their job. The Committee wishes to be
kept informed about the implementation of this law and the number of persons with family
responsibilities having undergone the training and vocational guidance.

Conditions of employment, social security

In reply to the Committee’s question, the report states that under Article 176 of the Labour
Code unpaid leave shall be granted upon the request of the employee taking care of a sick
family member (for at most 30 days a year). Besides, Article 12 of the Law on Temporary
Incapacity Benefits provides that the benefit for the care of a sick family member shall be
provided to employees for seven days in case of a sick adult family member and 24 days in
case of a sick child.

Child day care services and other childcare arrangements

In its previous conclusion the Committee asked for information on the coverage rate of
children (aged 0-6 years) in child day care services and other childcare arrangements. It also
asked whether there was a sufficient provision of childcare facilities, which would be
affordable and of high quality (quality being assessed on the basis of the number of children
under the age of six covered, staff to child ratios, staff qualifications). In the absence of this
information in the report, the Committee considers that it has not been established that
childcare services are adequate.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 2781
of the Charter on the ground that it has not been established that childcare services are
adequate.
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Article 27 - Right of workers with family responsibilities to equal opportunity and
treatment
Paragraph 2 - Parental leave

The Committee takes note of the information contained in the report submitted by Armenia.

The Committee notes from the report that Article 173 of the Labour Code, as amended
provides that leave for taking care of a child under the age of three shall be granted upon the
request of the mother, father, or the custodian actually taking care of the child. The leave
may be taken in a single period or be used in parts. The employees entitled to such leave
may take it in turn. The Committee asks what is the length of the non-transferable part of
fathers’ entitiment to parental leave.

According to Article 27 of the Law On State Benefits, one of the parents or the only parent or
a custodian of a child who is on leave for taking care of a child under the age of three shall
have the right to receive the benefit for the care of a child under the age of two.

The Committee recalls that under Article 2782 of the Charter the States are under a positive
obligation to encourage the use of parental leave by either parent. The States shall ensure
that an employed parent is adequately compensated for his/her loss of earnings during the
period of parental leave.

The modality of compensation is within the margin of appreciation of the States Parties and
may be either paid leave (continued payment of wages by the employer), a social security
benefit, any alternative benefit from public funds or a combination of such compensations.
Regardless of the modality of payment, the level shall be adequate (Statement of
Interpretation on Article 2782, General Introduction to Conclusions 2015).

The Committee asks what is the level of the parental benefit.
Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Armenia is in conformity with Article 2782 of the Charter.
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Article 27 - Right of workers with family responsibilities to equal opportunity and
treatment
Paragraph 3 - lllegality of dismissal on the ground of family responsibilities

The Committee takes note of the information contained in the report submitted by Armenia.

Protection against dismissal

The Committee notes that there have been no changes to the situation which it has
previously found to be in conformity with the Charter.

Effective remedies

In its previous conclusion the Committee found that the situation was not in conformity with
the Charter as legislation made no provision for the reinstatement of workers unlawfully
dismissed on account of their family responsibilities.

The Committee notes that according to Article 265, as amended, if the courts find that the
dismissal was unlawful, the employee’s rights will be restored. In case of impossibility of
reinstatement, the court will order the employer to compensation for the entire period of
forced idleness in the amount of the average salary and pay compensation in exchange for
non reinstatement of the employee in the amount of not less than the average salary, but not
more than twelve times the average salary.

The Committee understands that the compensation in lieu of reinstatement will be ordered in
case of impossibility of reinstatement due to the damaged labour relationship.

In its previous conclusion the Committee noted that there was a ceiling to the pecuniary
damage which could be paid to an employee unlawfully dismissed on the ground of parental
responsibilities. It asked whether compensation for non-pecuniary damage could be sought
through other legal avenues (e.g. non-discrimination legislation).

The Committee notes that the report does not provide this information. Therefore, the
Committee considers that it has not been established that the compensation for unlawful
dismissal due to family responsibilities is adequate.

Conclusion

The Committee concludes that the situation in Armenia is not in conformity with Article 2783
of the Charter on the ground that it has not been established that the compensation for
unlawful dismissal due to family responsibilities is adequate.
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The role of the European Committee of Social Rights (the Committee) is to rule on the
conformity of the situation in States Parties with the Revised European Social Charter (the
Charter). The Committee adopts conclusions through the framework of the reporting
procedure and decisions under the collective complaints procedure.

Information on the Charter, statements of interpretation, and general questions from the
Committee, are reflected in the General Introduction to all Conclusions.

The following chapter concerns Austria which ratified the Charter on 20 January 2011. The
deadline for submitting the 3rd report was 31 October 2014 and Austria submitted it on 6
November 2014.

In accordance with the reporting system adopted by the Committee of Ministers at the
1196th meeting of the Ministers’ Deputies on 2-3 April 2014, the report concerns the
following provisions of the thematic group "Children, families and migrants™:
o the right of children and young persons to protection (Article 7),

the right of employed women to protection of maternity (Article 8),
the right of the family to social, legal and economic protection (Article 16),
the right of mothers and children to social and economic protection (Article 17),
the right of migrant workers and their families to protection and assistance
(Article 19),
o the right of workers with family responsibilities to equal opportunity and treatment

(Article 27),
e the right to housing (Article 31).

Austria has accepted all provisions from the above-mentioned group except Articles 786,
1984, 1988, 198810, 19811, 2783 and 31. As regards Article 882, the Committee refers to
the letter addressed to the Austrian Government on 22 May 2015 signed by the President,
Giuseppe Palmisano, and appended to these conclusions.

The reference period was 1 January 2010 to 31 December 2013.
The conclusions relating to Austria concern 26 situations and are as follows:

— 21 conclusions of conformity: Articles 781, 782, 783, 784, 787, 788, 789, 881, 883, 884,
885, 1782, 1981, 1982, 1983, 1985, 1987, 1989, 19812, 2781 and 2782

— 4 conclusions of non-conformity: Articles 7810, 16, 1781 and 1986

In respect of the remaining situation related to Article 785, the Committee needs further
information in order to examine the situation. The Committee considers that the absence of
the information requested amounts to a breach of the reporting obligation entered into by
Austria under the Charter. The Committee requests the Government to remedy this situation
by providing the information in the next report.

During the current examination, the Committee noted the following positive developments:
Article 16

Under the Act to Reform the Law of Parent and Child and Name Law 2013, the courts can
entrust parents with joint custody even against one of the parents’ will, where it is ruled that
this would be more in the interest of the child’s well-being than if one parent were to have
sole custody.

The next report will deal with the following provisions of the thematic group "Employment,
training and equal opportunities™:
o the right to work (Articlel),
o the right to vocational guidance (Article 9),
o the right to vocational training (Article 10),
o the right of persons with disabilities to independence, social integration and
participation in the life of the community (Article 15),



e the right to engage in a gainful occupation in the territory of other States Parties
(Article 18),

o the right of men and women to equal opportunities (Article 20),

o the right to protection in cases of termination of employment (Article 24),

o the right to workers to the protection of claims in the event of insolvency of the
employer (Article 25).]

The report should also contain information requested by the Committee in Conclusions 2014
in respect of its findings of hon-conformity due to a repeated lack of information:
e right to a fair remuneration — decent remuneration (Article 481)

The deadline for submitting that report was 31 October 2015.

Conclusions and reports are available at www.coe.int/socialcharter.



Article 7 - Right of children and young persons to protection
Paragraph 1 - Prohibition of employment under the age of 15

The Committee takes note of the information contained in the report submitted by Austria.

The Committee recalls that, in application of Article 781, domestic law must set the minimum
age of admission to employment at 15 years. The prohibition on the employment of children
under the age of 15 applies to all economic sectors, including agriculture, and all places of
work, including work within family enterprises and in private households (Conclusions |
(1969) Statement of Interpretation on Article 781). It also extends to all forms of economic
activity, irrespective of the status of the worker (employee, self-employed, unpaid family
helper or other) (International Commission of Jurists (CIJ) v. Portugal, Complaint No. 1/1998,
decision on the merits of 9 September 1999, §§27-28).

Article 781 allows for an exception concerning light work, namely work which does not entalil
any risk to the health, moral welfare, development or education of children. States are
required to define the types of work which may be considered light, or at least to draw up a
list of those who are not. Work considered to be light ceases to be so if it is performed for an
excessive duration (International Commission of Jurists (CIJ) v. Portugal, Complaint No.
1/1998, decision on the merits of 9 September 1999, §§29-31).

Children are defined as minors under the age of 15 or older if compulsory education is
completed later (Section 2(1) of the Young Persons Employment Act 1987 (Kinder- und
Jugendlichen Beschaftigungsgesetz, KIJBG)) and young persons are individuals under 18
years of age who are no longer children (Section 3 KIBG).

The report indicates that child labour is generally prohibited in Austria (Section 5 KIBG). The
employment of children is permitted only for the purpose of instruction or education or, in the
case of one’s own children, when they are given light household tasks for a short period
(Section 4 KIBG).

In specific cases the head of the provincial government can approve the deployment of
children at music, theatre or other performances or at photo or film shoots or television or
audio recordings (Section 6 KIBG). Approval may be granted only if:
e a special artistic, scientific or educational interest exists or for the purpose of
recording advertising and
o the character and nature of the work justify it in the specific case.

Approval may be granted only under written consent by the child’s legal representative. The
deployment of children at variety shows, cabarets, bars, sex shops, dance clubs,
discotheques or similar businesses is forbidden. In the case of commercial performances,
the Labour Inspectorate’s opinion must first be heard and a general practitioner or
paediatrician must issue an official medical opinion certifying that the child meets the
physical requirements for the work. In the case of film or television or similar recordings,
approval may furthermore be granted only under condition of an opinion by an
ophthalmologist certifying that no objections exist to such work.

Section 5a KJGB, as amended in 2010, permits children who are at least 13 years of age
(instead of 12 years of age as prior to the amendment) to be employed under certain
conditions at isolated and light tasks. The permitted activities are:
o tasks at family businesses;
e tasks in the household;
e errands, providing help at sports grounds and playgrounds, gathering flowers,
herbs, mushrooms and fruit, and comparable activities when not performed
within the framework of a commercial business or an employment relationship.

The report indicates that isolated tasks are not considered light if, when performing them, the
child exceeds the level of work it can be expected to reasonably perform when considering
children’s varying capabilities based on age and personal ability.



Section 5a KJBG specifies the following additional limitations:

o prohibition of employment on Sundays and holidays;

e prohibition of night work;

e a limit of two hours’ work on school days and on school holidays, whereas the
total number of hours dedicated to school instruction and to light jobs must not
exceed seven hours;

e any impairment of school attendance or the fulfilment of religious duties is
prohibited;

e any risk to the child’s physical or mental health and development or safety must
be ruled out, as must be any risk of accident or of harmful effects due to heat,
cold or moisture, or due to physically harmful substances or radiation, dust,
gases or vapours.

The report further indicates that analogous regulations to those listed above are provided for
the agricultural and forestry sector (Sections 109 and 110 of the Agricultural Labour Act
(Landarbeitsgesetz, LAG)). As regards young persons employed as contractual employees
in the public service, the Contractual Public Employees Act 1948
(Vertragsbedienstetengesetz 1948, VBG), requires a minimum age of 15 years in order to be
admitted to the federal service (Section 3 (1) no. 4 VBG). The provisions of the KIBG, that
pertain to protection also apply to young persons employed as contractual public employees.

The report indicates that the District Administration Authorities are jointly responsible for
monitoring compliance with the provisions of the act, in collaboration with the Labour
Inspectorates (labour inspectors responsible for child labour and the protection of young
persons and apprentices), municipal authorities and school administrations. An obligation
exists to report any evidence of violations of child labour regulations; this obligation applies
to school teachers, physicians and bodies of private youth welfare organisations as well as
all corporate bodies whose responsibilities include matters pertaining to youth welfare
(Section 9 KIBG).

The report indicates that during the period 2010-2012 the Labour Inspectorate identified 10
cases of violations of regulations related to child labour. The Committee asks information on
the sanctions imposed in cases of violation. The Committee asks the next report to provide
information on the number and nature of violations detected.

Regarding work done at home, States are required to monitor the conditions under which it
is performed in practice. The Committee asks whether the authorities monitor work done at
home by children under 15 and which are their findings in this respect.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 781 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 2 - Prohibition of employment under the age of 18 for dangerous or unhealthy
activities

The Committee takes note of the information contained in the report submitted by Austria.

The report indicates that there have been no changes to the relevant legislation during the
reference period.

The Ordinance on Prohibitions and Restrictions of Employment for Young Persons
(Verordnung Uber Beschaftigungsverbote und Beschrankungen fur Jugendliche, KIBG-VO)
prohibits young persons from performing (with some exceptions subject to conditions) work
with hazardous substances, work under physical forces, work under psychological or
physical strain, work with hazardous work equipment and other hazardous or stressful work
or procedures. "Young persons" refers to persons who are below the age of 18.

Section 2 KIBG-VO prohibits the employment of young persons in the following businesses:

e sex shops, sex cinemas, striptease clubs, table-dancing clubs, go-go clubs, peep
shows and clubs with peep shows;

e at the manufacturing, sale and presentation of pornographic products,
irrespective of the medium (data carrier) used,;

e betting offices and all activities related to the brokering and the agreement of
bets on a commercial basis;

o at the cash desk of gambling halls where machines offering cash or material
winnings are located.

The report indicates that young persons under 18 are prohibited from performing the
following types of work, listed in Sections 4 to 6 KIBG-VO: work with hazardous substances
(lead, asbestos etc.); work under physical forces; work under psychological and physical
strain; work with hazardous work equipment; other hazardous and stressful work and
procedures (demolition work in construction and civil engineering, work on scaffolding etc.).

Young persons under 18 are permitted to perform the types of work listed above in certain
cases, but only under the condition that those persons are in training, and the work is
necessary for the training and performed under supervision (Section 3(2) or Section 5 No.
3 KIBG-VO). The Committee asks information on the activities of the Labour Inspectorate of
monitoring these arrangements.

The report indicates that in 2012 from a total number of 1,636 cases of violations of the
specific provisions aimed at protecting young persons, 29 concerned breaches of
prohibitions and restrictions of employment.

The Committee recalls that the situation in practice should be regularly monitored and asks
the next report to provide information on the number and nature of violations detected as
well as on sanctions imposed for breach of the regulations regarding prohibition of
employment under the age of 18 for dangerous or unhealthy activities.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 782 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 3 - Prohibition of employment of children subject to compulsory education

The Committee takes note of the information contained in the report submitted by Austria.

The report indicates that there has been an amendment to to the legal framework during the
reference period. Section 5a of Young Persons Employment Act 1987 (KJBG) permits
children who are at least 13 years of age (instead of 12 years of age as prior to the
amendment) to be employed under certain conditions at isolated and light tasks. As noted
under Article 781, Section 5 a KIBG provides a limit of two hours’ work on school days and
on school holidays, whereas the total number of hours dedicated to school instruction and to
light jobs must not exceed seven hours.

The Committee asked in its previous conclusion (Conclusions 2011) whether the rest period
free of work has a duration of at least two consecutive weeks during the summer holiday.

The report indicates that according to Section 7 (2) No. 3 KIBG, the employment of children
during school holidays is only admissible if the head of the provincial government issues an
administrative decision ensuring that:
e the children are employed for a maximum of one third of the school holidays and
only to the extent absolutely necessary;
o the performances, photo or film shoots, television or audio recordings are of
special value for culture or popular education and cannot take place outside of
the school holidays.

The report underlines that children are permitted to work during school holidays only if they
are involved in isolated and light tasks and not on a regular basis. Where such work is
performed regularly during school holidays and not just in isolated cases, such tasks are no
longer permitted but constitute illegal child labour.

The report indicates that the total duration of school holidays is of three months. The
summer holidays last two months. Since the period of employment as provided by in Section
6 KIJBG may last for one month of the school year at most, two months must therefore be
time off school. The report indicates that the legislation therefore ensures that at least two
weeks of school holidays remain free of any employment, because even if employment for
the one month permitted falls within the summer holidays, one month of leisure is left during
the summer holidays.

The report indicates that in 2012 from a total number of 1,636 violations of the specific
provisions aimed at protecting young persons detected by the Labour Inspectorate, 443
violations concerned breaks, rest periods, night rest, rest on Sunday and holidays, weekly
time off. The report indicates that a large number of young workers, namely 1,111 were
working in hotels and restaurants and other violations concerned work in manufacturing,
wholesale and retail trade, repair of motor vehicles and motorcycles, construction. The
Committee asks whether children subject to compulsory education were employed in the
above mentioned sectors.

The Committee recalls that the situation in practice should be regularly monitored and asks
that the next report provide information on the number and nature of violations detected as
well as on sanctions imposed for breach of the regulations regarding prohibition of
employment of children who are subject to compulsory education.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 783 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 4 - Working time

The Committee takes note of the information contained in the report submitted by Austria.

The Committee recalls that under Article 784, domestic law must limit the working hours of
persons under 18 years of age who are no longer subject to compulsory schooling. The
report indicates that the working time of young workers under the age of 18 should not
exceed 8 hours per day and 40 hours per week (Section 11 of the Children and Young
Persons Employment Act — KJBG). The Committee has previously found this to be in
conformity with the Charter as time spent on vocational training is included in the hours of
work (Conclusions XV-2 (2001). The Committee examined the exceptions deviating from the
above mentioned rule and considered that, in the light of the conditions which must be
fulfilled before applying a different (flexible) distribution of working time, and notably that
authorisation must be provided by collective agreement, the situation was not contrary to the
Charter (Conclusions XV-2 (2001). The Committee asks what limits apply to working time of
children aged between 15 and 16.

With regard to young persons employed in private households, the report indicates that
working time, including standby time when the employee waits to provide the services, must
not exceed 80 hours within any two calendar weeks in the case of employees under the age
of 18 years, and 100 hours in the case of such persons living in the employer’'s household
(Section 5(1) of the Domestic Help and Domestic Employees Act (Hausgehilfen- und
Hausangestelltengesetz — HGHAG). Section 5(7) HGHAG provides that an extension of the
normal working hours by a maximum of 18 hours within any two consecutive weeks can be
agreed in writing in the employment certificate where the members of the employer’s
household include small children (i.e. children up to age three) or where the employer or
another member of the household has a physical disability requiring constant care and
provision of such care cannot be ensured in any other way. The Committee asks how the
Labour Inspectorate monitors these arrangements and examples of sanctions applied in
cases of breach of regulations concerning young persons employed in private households.

Concerning young persons employed in agriculture and forestry, Section 109a (1) in
conjunction with Section 109 (1) of the Agricultural Labour Act (Landarbeitsgesetz, LAG) and
the agricultural labour regulations (at Lander level) require special consideration to be given
to the health and physical development of young persons under the age of 18 years and of
all others who continue to be in an apprenticeship or a training relationship lasting at least
one year. They must also be provided with the time off required to attend occupational
school (courses), without any pay reduction. According to Section 109 (2) of the law cited
above, the regular weekly working time of young persons must not exceed 40 hours and
daily working time nine hours. Section 109 (7) of the same law prohibits young persons from
being deployed for night work or overtime and for work on Sundays and public holidays
except in particularly urgent cases. The Committee asks for information on how the Labour
Inspectorate monitors the working time of young persons in agriculture and forestry.

The report provides information on the activities of the Labour Inspectorate. In 2012, from
1,636 cases of violations of the specific provisions aimed at protecting young persons
identified by the Labour Inspectorates, 309 cases concerned violations of the maximum
working time and 29 cases concerned breaches of prohibitions and restrictions of
employment. The Committee asks information on the sanctions imposed on the employers in
practice for breach of the rules concerning the reduced working time for young persons who
are not subject to compulsory education.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 784 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 5 - Fair pay

The Committee takes note of the information contained in the report submitted by Austria.

The detailed statistics provided in the report indicate that the wage gap for young workers in
relation to adults does not exceed 20-30% and that apprentice wages range from around a
third or more of an adult starting wage at the beginning of the apprenticeship to two-thirds or
more at the end as required by Article 785.

Young workers

The young worker’s wage may be less than the adult starting wage, but any difference must
be reasonable and the gap must close quickly (Conclusions Il (1971), Statement of
Interpretation on Article 785). For fifteen/sixteen year-olds, a wage of 30% lower than the
adult starting wage is acceptable. For sixteen/eighteen year-olds, the difference may not
exceed 20% (Conclusions 2006, Albania).

The report provides detailed figures indicating the amount of remuneration received by
unskilled workers and skilled workers in 2013 in different economic sectors and Lander. The
Committee notes that, overall, the salary paid to unskilled workers represents more than
80% of the salary paid to skilled workers. The Committee asks clarification whether the
salary indicated for skilled workers corresponds to an adult starting wage and the salary
indicated for unskilled workers represents the wage paid to young workers.

Under Article 785 the Committee examines if young workers are paid the equivalent of 80%
of a minimum wage in line with the Article 481 fairness threshold (60% of the net average
wage). Thus, if young workers’ wage amounts to 80% of the minimum threshold required for
adult workers (60% of the net average wage), the situation would be in conformity with
Article 785 (Conclusions XVII-2, Spain).

In order to assess the situation, the Committee needs information on the minimum
wage/starting wage of young workers and adult workers calculated net. The Committee
underlines that it requests information on the net values, that is, after deduction of taxes and
social security contributions. Net calculations should be made for the case of a single
person. In the meantime, the Committee reserves its position on this point.

Apprentices

Under 785 of the Charter, apprentices may be paid lower wages, since the value of the on-
the-job training they receive must be taken into account. However, the apprenticeship
system must not be deflected from its purpose and be used to underpay young workers.
Accordingly, the terms of apprenticeships should not last too long and, as skills are acquired,
the allowance should be gradually increased throughout the contract period (Conclusions Il
(1971), Statement of Interpretation on Article 785), starting from at least one-third of the
adult starting wage or minimum wage at the commencement of the apprenticeship, and
arriving at least at two-thirds at the end (Conclusions 2006, Portugal).

The report indicates that Section 17 of the Vocational Training Act
(Berufsausbildungsgesetz, BAG) specifies the apprentice’s entitlement to apprenticeship
allowance, required to be disbursed by the person authorised to train apprentices. For every
economic sector, the amount of apprenticeship allowance is stipulated in collective
agreements. If the apprentice’s allowance is not regulated by collective agreement, the
amount is based on the agreement stipulated in the apprenticeship contract. In the absence
of a collective agreement, the apprentice is entitled to the same amount of apprenticeship
pay due for the same, related or similar apprenticeship trades.

The report states that apprenticeship allowance must continue to be paid for the duration of
instruction at the occupational school as well as for the duration of the final apprenticeship
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examination and the sub-exams as stipulated in the training regulations. This means that an
apprentice who has completed training and takes the final examination during the period of
further employment as specified in Section 18 BAG is entitled to continued apprenticeship
allowance until the apprenticeship examination is taken.

The report provides detailed figures comparing apprentices’ allowances — broken down by
branch, by year of apprenticeship and by Land — with relevant adult workers starting or
lowest wages. These figures show that, overall, apprentices receive more than one third of
an adult worker’s starting or lowest wage at the beginning of their apprenticeship and more
than two thirds at the end. The Committee considers that the situation is in conformity with
Article 785 of the Charter as regards apprentices’ allowances.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.
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Article 7 - Right of children and young persons to protection
Paragraph 7 - Paid annual holidays

The Committee takes note of the information contained in the report submitted by Austria.

The report indicates that according to Annual Leave Act (Urlaubsgesetz), Federal Law
Gazette No. 390/1976 as amended, the minimum annual holiday consists in 30 working days
(35 calendar days for takecarers) and there are no special regulations for young persons.
Equivalent provisions apply to groups of workers such as construction workers,
homeworkers, farm and forestry workers, and public-sector employers who do not fall under
the Annual Leave Act.

The report indicates that at the young person’s request, the employer must agree to allow at
least twelve working days of annual leave to be taken between 15 June and 15 September
(Section 32 (2) of Young Persons Employment Act 1987 (Kinder- Jugendlichen-
Beschéaftigungsgesetz, KIBG).

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely
by the operation of legislation if this is not effectively applied and rigorously supervised. It
therefore asks that the next report provide on the number and nature of violations detected
as well as on sanctions imposed for breach of the regulations regarding paid annual holidays
of young workers under the age of 18.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 787 of the
Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 8 - Prohibition of night work

The Committee takes note of the information contained in the report submitted by Austria.
It notes that there have been no changes to the legal framework during the reference period.

The report provides information on the activities of the Labour Inspectorate with regard to the
enforcement of the regulations aimed at protecting young persons. It indicates that in 2012
from a total number of 1,636 violations of the specific provisions aimed at protecting young
persons detected by the Labour Inspectorate, 443 violations concerned breaks, rest periods,
night rest, rest on Sunday and holidays, weekly time off.

The Committee recalls that the situation in practice should be regularly monitored and asks
that the next report provide information on the number and nature of violations detected as
well as on sanctions imposed for breach of the regulations regarding night work.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 788 of the
Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 9 - Regular medical examination

The Committee takes note of the information contained in the report submitted by Austria.

The report indicates that relevant provisions applicable to young persons and to adult
employees are specified in Chapter 5 “Health monitoring” of the Workers Protection Act
(Arbeitnehmerinnenschutzgesetz, ASchG), Federal Law Gazette No. 450/1994 as amended,
and in the supplementary Ordinance on Health Monitoring at Work (Verordnung Uber die
Gesundheitsiiberwachung am Arbeitsplatz, VGU), issued by the Federal Minister of Labour
and Social Affairs, Federal Law Gazette Il No. 27/1997, as amended.

The report indicates that initial and follow-up medical examinations (Section 49 ASchG),
hearing examinations in cases of noise exposure (Section 50 ASchG) and other specialised
examinations (Section 51 ASchG) are to be performed by specifically authorised physicians.
The results of the examinations are recorded in a medical report. The reports as well as
evaluations resulting from initial and follow-up medical examinations must be immediately
forwarded to the medical services of the competent Labour Inspectorate. The Labour
Inspectorate issues an administrative decision on the individual's medical fithess. Where the
decision ascertains that the person is not medically fit, the employee must no longer be
deployed to perform the tasks listed in the administrative decision.

The report indicates that Section 3a of VGU allows employees under the age of 21 years to
be employed in mining only on condition that an initial medical examination takes place prior
to starting work and follow-up examinations are carried out at one-year intervals where the
individual continues to work.

The Committee recalls that the intervals between check-ups must not be too long
(Conclusions 2011, Estonia). It asks what is the duration between the medical examinations
of young employees working in other sectors than mining.

The report indicates that the Ordinance on Prohibitions and Restrictions of Employment for
Young Persons(Verordnung Uber Beschéaftigungsverbote und Beschrankungen flr
Jugendliche, KIBG-VO), Federal Law Gazette Il no. 436/1998, prohibits the employment of
young persons at certain businesses or types of work that are associated with particular
health or moral hazards, or subjects such activities to conditions. Section 3(3) of KIBG-
VO specifically prohibits female young persons from performing tasks involving exposure to
dangerous substances such as lead, benzene or carbon disulfide.

The Committee recalls that the situation in practice should be regularly monitored and asks
up-to-date information on the activities of the Labour Inspectorate of monitoring whether the
obligation of submitting young workers to regular medical examination is ensured in practice.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 789 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 10 - Special protection against physical and moral dangers

The Committee takes note of the information contained in the report submitted by Austria.

Protection against sexual exploitation

The Committee notes from the report that the Sexual Offence Amendment Act 2013 (Federal
Law Gazette | no. 116/2013) introduced changes to the legislation governing sexual
exploitation of children, in line with EC Directive 2011/93/EU, EC Directive 2011/36/EU, the
recommendations of the Council of Europe’s GRETA Group of Experts concerning
implementation of the Council of Europe Convention on Action against Trafficking in Human
Beings and the Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography.

The Committee notes that a new paragraph 2a was added to Section 215a StGB which
specifies imprisonment of up to one year in cases where an individual consciously views a
pornographic performance in which minors aged 14 years and older play a role.

In this connection, the Committee observed in its previous conclusion (Conclusions 2011)
that producing and possession of pornographic representations of minors older than 14
years was not a criminal offence, if it was intended for the minor's own use and if it was
produced with his or her consent.

The Committee also takes note of the Concluding observations of the UN Committee on the
Rights of the Child on the combined third and fourth periodic report of Austria (2012) that the
UN-CRC noted with concern that the possession of certain forms of child pornography is not
criminalised, for example pornographic representation of children or child pornography
involving children between 14 and 18 when they give their consent to the production of such
pornography for strictly private use.

The Committee further notes from ECPAT (Global monitoring status of action against
commercial sexual exploitation of children, Austria) that provisions addressing child
pornography provide weak legal protection to children between the ages of 14 and 18.
Article 208(a) of the Penal Code, which came into force in January 2012 does not criminalise
production or possession of child pornography if it was produced for personal use and the
adolescent depicted is over the age of 14 and has consented to the production. According to
ECPAT, the definition of child pornography should not distinguish between children older
and younger than 14, and the law should be strengthened to criminalise the possession of
child pornography involving adolescents between the ages of 14 and 18 years regardless of
the child’s consent.

The Committee notes that even with the legislative amendments which were aimed at
strengthening the legal protection against sexual exploitation of children, the situation
regarding protection of children against child pornography until 18 years of age, has not
improved. The Committee recalls that under Article 7810 of the Charter all acts of child
pornography, including all representations of a child until the age of 18, even when produced
and possessed with the latter’s consent, should be criminalised. Therefore, the situation is
not in conformity with the Charter.

Protection against the misuse of information technologies

According to the report, a working group was set up involving the relevant ministries,
the Lander, the internet sector and NGOs, which discusses ways of improving the protection
of children against sexual exploitation by means of new information technologies.

The Committee further notes that a criminal offence was introduced that makes contacting
children for sexual purposes (“grooming”) liable to prosecution.
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The Committee notes that where punishable acts are committed on the service platforms
service providers operate, service providers are involved parties firstly in the sense of penal
law. Section 3 No. 2 of the E-Commerce Act (E-Commerce-Gesetz) defines service
providers as natural persons or legal entities or other legal subjects that provide a service of
the information society, which includes all types of providers and search engine operators as
well as operators of websites, forums, guest books or archives.

Protection from other forms of exploitation

According to the report, the working group on the trafficking of children, under the Task
Force on Human Trafficking, has published a booklet entitled “Trafficking of children in
Austria". Background information and check list for youth welfare workers, police,
immigration authorities, embassies and consulates, and justice officers to help identify
victims of child trafficking”, which has gone through a number of editions (the most recent in
2013) is made available to and used in training with the intended audience.

According to the report, as stated in the 2012 report of the working group on child trafficking,
unaccompanied minors without a regular residence, who had been used by others for
criminal purposes and incited to carry out crimes (mostly theft, but prostitution as well) in
most cases in greater Vienna, were detained by the police.

Carinthia has up to now been confronted with potential victims of trafficking mostly in cases
involving crossborder adoption. In Lower Austria, potential victims of child trafficking are
suspected particularly among individuals at the initial reception centre (EAST) and care
centre at Traiskirchen. Grounds for suspicion also emerge in Tyrol in cases of
unaccompanied underage aliens.

The Committee notes that a total of 79 cases involving minors were investigated with respect
to potential child trafficking in the period of 2010 to 2012.

The Committee asks whether children, victims of sexual exploitation can be prosecuted.

The third National Action Plan for Combating Trafficking in Humans, for the period of 2012 to
2014, was adopted by the Austrian federal government on 20 March 2012. The national
action plans are based on a widely inclusive approach that takes in coordination, prevention,
protection for victims, and criminal prosecution at the national level, as well as cross-border
cooperation. Numerous activities concern child trafficking.

Conclusion

The Committee concludes that the situation in Austria is not in conformity with Article 7810 of
the Charter on the ground that not all children until the age of 18 are protected against all
forms of child pornography.
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Article 8 - Right of employed women to protection of maternity
Paragraph 1 - Maternity leave

The Committee takes note of the information contained in the report submitted by Austria.

Right to maternity leave

According to the report, the situation which the Committee previously found to be in
conformity with Article 881 (Conclusions XIX-4, 2011) has not changed: the Maternity
Protection Act provides for 16 weeks maternity leave, including a compulsory leave of eight
weeks immediately prior to the presumed date of confinement and another compulsory leave
of eight weeks following childbirth. The same rules apply to women employed in the public
sector. The report furthermore indicates that comparable regulations exist for public
employees of the Lander and for the agricultural and forestry sector through sections 96a to
108 of the Agricultural Labour Act.

Right to maternity benefits

The Committee previously noted that all women insured under the General Health Insurance
Act may qualify for daily maternity benefits. It previously noted that women engaged in
“marginal employment”, whose wages are below the threshold for compulsory insurance
contributions are entitled to some maternity benefits if they are voluntarily insured
(Conclusions XV-2, 2001). Furthermore, it notes from another source (Rille-Pfeiffer, C. and
Dearing, H. (2014) ‘Austria country note’, in: P. Moss (ed.) International Review of Leave
Policies and Research 2014 — available at Leavenetwork.org) that unemployed women are
eligible for maternity payment if they have completed three months continuous employment
or have been compulsorily health-insured for 12 months within the last three years.

Maternity benefits are paid during the whole duration of the maternity leave (16 weeks) and
correspond to 100% of the average daily wage earned over the last 13 weeks (or 3 months)
preceding the maternity leave. The same rules apply to employees of the public sector.

The Committee refers to its Statement of Interpretation on Article 881 (Conclusions 2015)
and asks whether the minimum rate of maternity benefits corresponds at least to the poverty
threshold, defined as 50% of the median equivalised income, calculated on the basis of the
Eurostat at-risk-of-poverty threshold value.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 881 of the
Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 3 - Time off for nursing mothers

The Committee takes note of the information contained in the report submitted by Austria.

The report indicates that there have been no changes to the situation which was previously
found to be in conformity with the Charter: according to Section 9 of the Maternity Protection
Act, employees are entitled to a 45-minute nursing daily break when they work at least four
and half hours, and two 45-minute breaks when they work eight or more hours — or 90
minutes if there are no nursing facility in the vicinity of the place of work. Nursing breaks are
granted without loss of pay and are considered as part of working time. This provision of the
Maternity Protection Act also applies to women employed in the public sector. The same
protection is guaranteed by the Agricultural Work Act for women employed in the agricultural
sector (Section 101). The Committee asks whether nursing breaks are provided during the
first nine months of the child (Conclusions 2005, Cyprus).

Conclusion

Pending receipt of the requested information, the Committee concludes that the situation in
Austria is in conformity with Article 883 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 4 - Regulation of night work

The Committee takes note of the information contained in the report submitted by Austria.

Under Section 6(1) of the Maternity Protection Act 1979, as amended, pregnant or
breastfeeding employees, including public federal employees, must not work between 8 p.m.
and 6 a.m.

As an exception, according to paragraphs 2 and 3 of the same provision, work can be
allowed until 10 p.m. in specific sectors but under certain conditions (at least 11 hours
uninterrupted rest must be provided and, in certain cases, work is only allowed upon
individual authorisation by the Labour Inspectorate) and provided that night work is not
prohibited for other reasons. The Committee asks the next report to clarify whether the
employed women concerned are transferred to daytime work and what rules apply if such
transfer is not possible.

Similar rules apply in respect of women employed by a Land or a municipality, domestic
employees and workers covered by the Agricultural Labour Act.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 884 of the
Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 5 - Prohibition of dangerous, unhealthy or arduous work

The Committee takes note of the information contained in the report submitted by Austria.

It previously noted (Conclusions XIX-4 (2011), Article 884b) that the Maternity Protection Act
prohibits employment in underground mining for pregnant women (Section 4(2)(12)), for
women who are nursing their infant (Section 4a(2)) and during the 12-week period after
childbirth (Section 5(3)).

Furthermore, Section 4 of the Maternity Protection Act prohibits pregnant women from
performing any heavy physical work or any work or working process which is harmful to their
health or that of their unborn child, which includes (i) work which entails the regular manual
lifting of loads; (ii) work performed mainly in the standing position or causing static strain; (iii)
work entailing a risk of occupational disease; (iv) work entailing exposure to any harmful
agents where damage cannot be ruled out; (v) work with equipments and machines entailing
heavy strain on the feet; (vi) work in or on means of transport; (vii) peeling wood with hand
knives; (viii) piece-work, assembly-line work and any other performance-related work if the
associated average output is beyond the pregnant employee’s strength; (ix) work performed
in sitting position unless breaks are possible; (x) work with biological agents; (xi) work in high
pressure atmosphere; (xii) work involving frequent stretching, bending, crouching etc.; (xiii)
work involving exposure to excessive vibrations, smells or particular psychological stress;
(xiv) work involving exposure to tobacco smoke.

The prohibition under (i), (iii), (iv), (viii) and (xi) also applies to women who are nursing their
infant or have given birth in the last 12 weeks. The latter are also prohibited from performing
the activities referred to under (ii) and (vii). These rules also apply to women employed in the
public sector and similar provisions apply to the agricultural and forestry sector. Further
activities can be prohibited on a case by case basis if the Labour Inspectorate decides that
they are harmful to the concerned employee, whether she is pregnant, nursing or has
recently given birth.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 885 of the
Charter.
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Article 16 - Right of the family to social, legal and economic protection

The Committee takes note of the information contained in the report submitted by Austria.
Social protection of families

Housing for families

The report explains that the Lander are responsible for the legislation and enforcement in the
field of direct support of housing construction and refurbishment through subsidised loans,
annuity and interest subsidies, housing allowances, etc. In addition, various "accompanying"
indirect subsidies, such as tax benefits, are granted by the Federal Government. The report
indicates that in 2009 38,063 dwellings, not counting Vienna, were completed.

The Committee recalls that under Article 16, States Parties must promote the provision of an
adequate supply of housing for families, take the needs of families into account in housing
policies and ensure that existing housing be of an adequate standard and size considering
the composition of the family in question, and include essential services (such as heating
and electricity). Furthermore, the obligation to promote and provide housing extends to
ensuring enjoyment of security of tenure, which is necessary to ensure the meaningful
enjoyment of family life in a stable environment (ERRC v. Greece, Complaint No. 15/2003,
decision on the merits of 8 December 2004, § 24). In this respect, the Committee wishes the
next report to indicate the steps taken to promote the provision of an adequate supply of
housing for families.

As regards legal protection, the Committee recalls that the effectiveness of the right to
adequate housing requires its legal protection through adequate procedural safeguards.
Occupiers and tenants must have access to affordable and impartial judicial or other
remedies. Any appeals procedure must be effective (Conclusions 2003 France, ltaly
Slovenia and Sweden; Conclusions 2005 Lithuania and Norway; FEANTSA v. France,
Complaint No. 39/2006, decision on the merits of 5 December 2007, 88 80-81). Public
authorities must also guard against the interruption of essential services such as water,
electricity and telephone (Conclusions 2003, France). The Committee asks the next report to
provide information on the legal protection of the right to adequate housing.

As to protection against eviction, the report provides the following information:

e an eviction order must be issued by a court;

e parties lacking the required means are entitled to legal aid, i.e. legal counsel
provided by a lawyer during the proceedings;

e the courts have the remit to work towards achieving an amicable resolution or
settlement of the dispute;

o the parties can lodge an appeal against the rulings rendered in the proceedings
before superior courts. The request for a legal remedy normally suspends the
legal effect and enforceability of a ruling;

o if the eviction order rendered by a judicial body is in breach of the law, the injured
party is entitled to assert public liability claims against the State. Parties lacking
the required means can also obtain legal aid;

e in legal cases involving eviction, the court may set a longer period for vacating
the premises than is specified by the law if the tenant puts forward substantial
grounds and if delaying the eviction does not cause any disproportionate
disadvantage to the landlord. Such extension may not be more than nine
months;

o the landlord is to indemnify the tenant for the damage incurred through the loss
of the rented property if he/she does not subsequently use the property for the
purpose stated as the reason for terminating the agreement and circumstances
have not changed in the meantime.
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The Committee notes that in some provinces subsidies for housing construction and
refurbishment and housing allowance are restricted to Austrian nationals or EU/EEA
nationals (Carinthia, Styria) or they are subject to length of residence’s conditions (Upper
Austria, Salzburg, Tyrol, Vienna). The Committee recalls that discrimination (based on
nationality or length of residence requirements) is not in conformity with the Charter. The
Committee considers that the situation is not in conformity with Article 16 of the Charter on
the ground that equal treatment for nationals of the other States Parties with regard to the
payment of housing subsidies is not ensured (nationality, length of residence requirements).

As regards Roma families, the report mentions the National Roma Integration Strategy up to
2020 and several measures taken to implement it: creation of a website within the website of
the Federal Chancellery focusing on "Roma Strategy"; national monitoring performed by a
dialogue platform that includes representatives of the Federation and the states, civil society
(Roma) associations and experts from the fields of science and research; a study on the
situation of Roma in housing presented in 2014; continuous dialogue with the Roma minority
advisory council which meets with representatives from the Department for National
Minorities at least once a year to discuss inclusion policies and subsidizing. The Committee
wishes the next report to provide information on the outcome of these measures, including
some figures.

Concerning refugees, the Committee notes from a study on Refugee Integration in Austria
published by UNHCR in 2013 that refugees struggle with accessing suitable, affordable,
secure, independent housing. It therefore asks the next report to indicate the measures that
are being taken in order to overcome this issue.

Childcare facilities

The Committee notes that as Austria has accepted Article 27 of the Charter, measures taken
to develop and promote child day care structures are examined under that provision.

Family counselling services

The Committee refers to its previous conclusion (Conclusions XIX-4 (2011)) and all the
information at its disposal leads it to consider that the situation remains in conformity with the
Charter in this respect.

Participation of associations representing families

The Committee refers to its previous conclusion (Conclusions XIX-4 (2011)), which it
considered to be in conformity with the Charter.

Legal protection of families

Rights and obligations of spouses

Pursuant to the Act to Reform the Law of Parent and Child 2001, both spouses have the
option of retaining full custody of the child upon divorce as during their marriage, if they
submit to the custody court an agreement stipulating the parent with whom the child will
mainly reside. By this arrangement, both parents receive equal treatment even after
separating. Under the Act to Reform the Law of Parent and Child and Name Law 2013, the
courts can entrust parents with joint custody even against one of the parents’ will, where it is
ruled that this would be more in the interest of the child’s well-being than if one parent were
to have sole custody.

In cases of divorce by mutual consent, which represent 90% of all divorces, the spouses are
required to reach an agreement regulating: care of their children, custody, the exercise of the
right to personal contact, maintenance obligations towards their common children as well as
the relationships arising from laws governing maintenance and any legal claims based on
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property rights. In cases of non-mutual divorce, the items listed above can be clarified in
separate proceedings, following the divorce proceedings and once the divorce has been
pronounced. The report stresses that the court is required to respond to any risks to the
child’s well-being that become known during divorce proceedings.

The Committee asks the next report to provide information on the rights and obligations of
spouses in respect of reciprocal responsibility, ownership, administration and use of

property.

Mediation services

The Committee refers to its previous conclusion (Conclusions XI1X-4 (2011)) for a description
of mediation services.

The Committee considers that under Article 16 of the Charter, the legal protection of the
family includes the availability of mediation services whose object should be to avoid the
deterioration of family conflicts. To be in conformity with Article 16, these services must be
easily accessible to all families. In particular families must not be dissuaded from availing of
such services for financial reasons. If these services are free of charge, this constitutes an
adequate measure to this end. Otherwise a possibility of access for families when needed
should be provided. The Committee notes that part of the cost of mediation is met by the
couple, on the basis of their combined income and the number of children. The average
subsidy is €1,000, with the couple contributing €200. It asks the next report to indicate what
assistance is available for families in case of need.

Domestic violence against women

The Committee refers to its previous conclusion (Conclusions XIX-4 (2011)) for an overall
description of the issue of domestic violence againsts women. In addition, it takes note of the
latest developments in this respect. First, since 1 August 2013, if a minor under the age of
14 years is threatened, the law requires that the endangering person be prohibited from
entering (or coming within 50 metres of) a childcare facility, school or after school care
facility attended by the minor. Second, where protection from the endangering person is
needed for a longer period, the endangered person may petition the courts to issue an
interim injunction, which can be imposed irrespective of any prohibition to return order issued
by the police and vice versa. Third, a shelter for young women who are threatened with or
the victims of forced marriage opened in Vienna as of 1 August 2013. Fourth, in 2013 the
funding available for violence protection centres amounted to €6.7 million. Fifth, the report
mentions a series of important publicised action during the reference period, such as the
two-year project co-financed by the EU called "Progress — Living non-violently”" focusing on
information, prevention and raising awareness. Sixth, the Committee takes note of the
information provided by different Lander.

Economic protection of families

Family benefits

According to Eurostat data, the monthly median equivalised income in 2013 was €1,839.
The report indicates that the following amounts of child benefits are applicable per child and
month (status as of 1 January 2013):

e 0-3years: €105.40;

e 3-9years: €112.70;

e 10-18 years: €130.90;

e 19 years and older: €152.70.
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In addition, the following amounts are added to the total family allowance per month:
e with two children €6.40 per child;
o with three children €15.94 per child;
o with four children €24.45 per child; etc.

Child benefits represented a percentage of that income as follows: 5.7% for the first child 0-3
years of age; 6.1% for the first child 3-9 years of age; 7.1% for the first child 10-18 years of
age; 8.3% for the first child 19 years and older, etc. The Committee considers that, in order
to comply with Article 16, child allowances must constitute an adequate income supplement,
which is the case when they represent a significant percentage of the monthly median
equivalised income. On the basis of the figures indicated, the Committee considers that the
amount of benefits is compatible with the Charter.

Vulnerable families

Despite the Committee’s request, the report provides no information on the steps taken to
ensure that vulnerable families, such as Roma families receive financial protection. It
therefore reiterates its question. Should the next report not provide the requested information
there will be nothing to show that the situation is in conformity with the Charter in this
respect.

Equal treatment of foreign nationals and stateless persons with regard to family
benefits

The report stresses that there are no minimum residence requirements applied to foreign
nationals, who thus enjoy equal treatment with regard to family benefits.

The Committee asks the next report to indicate whether stateless persons and refugees are
treated equally with regard to family benefits.

Conclusion

The Committee concludes that the situation in Austria is not in conformity with Article 16 of
the Charter on the ground that equal treatment for nationals of the other States Parties with
regard to the payment of housing subsidies is not ensured (nationality, length of residence
requirements).
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Article 17 - Right of children and young persons to social, legal and economic
protection
Paragraph 1 - Assistance, education and training

The Committee takes note of the information contained in the report submitted by Austria.

Protection from ill-treatment and abuse

The Committee notes that corporal punishment is prohibited in all settings, including the
home.

Rights of children in public care

In reply to the Committee’s request for information concerning the criteria for the restriction
of custody of parental rights, the report states that according to Article 181 of the Austrian
General Civil Code (ABGB), the court is authorised — where the behaviour of the child’s
parents threatens the well-being of their minor child, to take the necessary measures to
ensure the child’s well-being, and in particular to fully or partially revoke custody or revoke
any rights of consent and approval defined by law.

Article 182 ABGB stipulates that child custody rights shall be restricted by means of a court
order only to the extent required for guaranteeing the child’s well-being.

Pursuant to Article 211 ABGB, the youth assistance office has to file motions for court orders
within the scope of child custody required to ensure the minor child’s well-being. In case of
imminent danger, the youth assistance office may preliminarily decide itself upon the
required measure with regard to care and education, which will be valid until the court ruling
is issued; a motion for such ruling has to be filed without delay by the youth assistance
office, but no later than within eight days.

In the course of such proceedings, the persons whose custody rights are affected are heard
and they have the right to appeal to court decisions under Article 181 ABGB as well as
Section 107a Aul3StrG by means of a Rekurs pursuant to Section 45 AuRStrG.

In accordance with established domestic case law, the revocation of a person’s child custody
rights is ultima ratio (last resort).

The Committee takes note of the information from the L&nder concerning the situation of
children in public care. It notes that in Burgenland if the child’s well-being is at risk, children
and young persons have to be granted full residential care, which comprises placement with
close relatives, other persons providing care and in residential facilities.

The Committee notes however that there are 28 residential care facilities which provide care
for children who were taken out of their families due to the families’ inadequate or lacking
resources.

In this connection, the Committee recalls that placement must be an exceptional measure
and is only justified when it is based on the needs of the child. The financial conditions or
material circumstances of the family should not be the sole reason for placement
(Conclusions 2011, Statement of Interpretation on Articles 16 and 17). The Committee also
refers to the judgements of the European Court of Human Rights where the latter held that
separating the family completely on the sole grounds of their material difficulties has been an
unduly drastic measure and amounted to a violation of Article 8 (Wallova and Walla v. Czech
Republic, application No. 23848/04, judgment of 26 October 2006, final on 26 March 2007).

The Committee asks whether children can be taken into care solely on the basis of
inadequate resources of parents.

The Committee further notes that in Lower Austria due to the expansion of non-institutional
services, the care provided by families has increased. Foster care is given priority over
institutional care in the case of small children. There are around 3,000 children benefiting

25



from residential care, about 800 with foster families and around 900 in institutions in lower
Austria.

The Committee wishes to be kept informed of the number of children placed in foster care or
residential care as opposed to institutions. It also wishes to know what is the maximum
number of children in a single institution.

Young offenders

In its previous conclusion (Conclusions 2011) the Committee asked what was the maximum
length of pre-trial detention for young offenders. It notes in reply that according to Section 35
of the Jugendgerichtgesetz (JGG) the maximum duration for young offenders is three
months.However, in case of a suspected crime falling within he competence of the regional
court sitting, the maximum pre-trial detention is one year.

The Committee notes from the the Concluding observations of the UN Committee on the
Righs of the Child on the combined third and fourth periodic report of Austria (2012) that the
even if the average length of pretrial detention of juveniles is 49 days and that the number of
juveniles detainees has decreased, the UN-CRC is concerned that under the law, the
maximum length of pretrial detention for juveniles is one year, that prisons where juveniles
are deprived of their liberty are reportedly overcrowded and juveniles not always separated
from adult prisoners, and that a high percentage of juveniles on remand suffer from
psychological or psychiatric disorders without access to adequate health care.

The Committee recalls that children should be only be exceptionally be detained pending
trial for serious offences, for short periods of time and should in such cases be separated
from adults (Conclusions 2011, Denmark). It considers that since the legislation permits
detention of children pending trial for one year, the situation is not in conformity with the
Charter.

The Committee asks whether young offenders are always separated from adults both in
prisons as well as during pre-trial detention.

As regards whether young offenders have a statutory right to education, the report states
that regular schooling and instruction has to be provided to young prisoners in special penal
institutions. In other penitentiaries where juvenile offenders are detained, instruction and
training has to be offered to young inmates as far as possible and practicable.

Right to assistance

The Committee recalls that Article 17 guarantees the right of children, including
unaccompanied minors to care and assistance, including medical assistance (International
Federation of Human Rights Leagues (FIDH) v. France, Complaint No. 14/2003, decision on
the merits of September 2004, § 36). In fact, Article 17 concerns the assistance to be
provided by the State where the minor is unaccompanied or if the parents are unable to
provide such assistance.

States must take the necessary and appropriate measures to guarantee for the minors in
guestion the care and assistance they need and to protect them from negligence, violence or
exploitation, thereby posing a serious threat to the enjoyment of their most basic rights, such
as the rights to life, to psychological and physical integrity and to respect for human dignity
(Defence for Children International (DCI) v. Belgium, Complaint No. 69/2011, decision on the
merits of 23 October 2012, §82).

The Committee notes from the report that according to Section 2, paragraph 1 No. 4 of the
Basic Welfare Support Agreement — Article 15a of the Federal Constitutional Law children
illegally residing have access to basic welfare support in their capacity of aliens without the
right of residence. According to Article 6, basic welfare support comprises accommaodation
and medical treatment. Article 7 provides for additional services for unaccompanied minors.
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Conclusion

The Committee concludes that the situation in Austria is not in conformity with Article 1781 of
the Charter on the ground that the maximum length of pre-trial detention of minors is
excessive.
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Article 17 - Right of children and young persons to social, legal and economic
protection
Paragraph 2 - Free primary and secondary education - regular attendance at school

The Committee takes note of the information contained in the report submitted by Austria.

The Committee recalls that under Article 1782 of the Charter States must establish and
maintain a well-functioning education system.

The Committee notes from the report that compulsory education comprises nine years.
Parents or other legal guardians are obliged to ensure that their children complete
compulsory schooling and that they attend school regularly.

The Committee notes that depending on the resources available the parents or guardians
are obliged to provide the means for their child to be able to duly attend school, especially
the required school books, learning and working materials.

The Committee recalls in this respect that under Article 1782 of the Charter in order for there
to be an accessible and effective system of education there must be inter alia a functioning
system of primary and secondary education provided free of charge.

Article 1782 implies that all hidden costs such as books or uniforms must be reasonable, and
assistance must be available to limit their impact on the most vulnerable population groups
so as not to undermine the goal being pursued (European Committee for Home-Based
Priority Action for the Child and the Family (EUROCEF) v. France Complaint No. 82/2012,
decision on the merits of 19 March 2013, 831) .

The Committee asks whether such assistance is provided to vulnerable groups.

The Committee notes from the report that in order to prevent the violation of compulsory
education laws already at an early stage, the legal basis for a package of measures to
combat the violation of compulsory education laws was created in 2012, following a decision
taken by the Austrian Council of Ministers. After having been reviewed, the five-step plan for
preventing violations of compulsory education laws entered into force on 1 September 2013
(Section 24a of the Compulsory Schooling Act 1985). The aim of the new five-step plan is to
identify the causes of violations against compulsory education laws and to take appropriate
steps.

According to the report, in 2011/2012, the percentage of young persons who had not
completed compulsory schooling was 3.9%.

The implementation of compulsory education up to the age of 18 was enshrined in the
Government programme. It aims to give all persons under 18 years of age the opportunity to
undergo education or training beyond compulsory schooling. This goal should be reached
primarily by providing sufficient low-threshold offerings, by restricting unskilled work by
juveniles and, in addition, by imposing an administrative penalty, with effect from the school
year 2016/17. The Committee wishes to be informed.

The Committee recalls that the States have positive obligations to ensure equal access to
education for all children. In this respect particular attention should be paid to vulnerable
groups, such as children from minorities, children seeking asylum, refugee children, children
in hospital, children in care, pregnant teenagers, teenage months, children deprived of their
liberty, etc.

As regards education of children of Roma origin, even though educational policies for Roma
children may be accompanied by flexible structures to meet the diversity of the group and
may take into account the fact some groups lead an itinerant or semi-itinerant lifestyle, there
should be no separate schools for Roma children. Special measures for Roma children
should not involve the establishment of separate schools or classes reserved for this group
(Conclusions 2011, Slovak Republic).
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The Committee asks what measures are taken to guarantee equal and effective access to
education to children of Roma origin as well as children from vulnerable groups.

The Committee further recalls that access to education is crucial for every child's life and
development. The denial of access to education will exacerbate the vulnerability of an
unlawfully present child. Therefore, children, whatever their residence status, come within
the personal scope of Article 1782. Furthermore, the Committee considers that a child, from
whom access to education has been denied, sustains consequences thereof in his or her
life. The Committee, therefore, holds that states parties are required, under Article 1782 of
the Charter, to ensure that children unlawfully present in their territory have effective access
to education in keeping with any other child (Statement of interpretation on Article 1782 ,
Conclusions 2011).

The Committee asks whether unlawfully present children have a right to education.
Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 1782 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 1 - Assistance and information on migration

The Committee takes note of the information contained in the report submitted by Austria.

Migration trends

Austria has one of the most significant populations of people with migrant backgrounds in
Europe, with 17% of the working-age population in 2010 being foreign-born. Since the
1960’s, immigration has constituted an important element of population growth in Austria.

The largest groups with migrant backgrounds come from Serbia, Turkey and Bosnia and
Herzegovina. The fall of the Iron Curtain in the late 1980s and ensuing conflicts in the former
Yugoslavia triggered large scale migration movement into Austria. Consequently, new laws
regulating immigration and asylum were introduced with the aim of tightening Austria’s
immigration policy. From 2001 to 2005, net migration increased again, a trend which was
mainly a consequence of family reunification of third country nationals as well as immigration
of European Union (EU) nationals. More restrictive legal provisions for third country nationals
were introduced due to these developments in 2006, which resulted in a decline in inflow
figures and a further shift of weight of inflows to EU nationals. On 1st January 2010 a share
of about 10.7% of the total population of Austria was comprised of foreign nationals and
about 17.8% of the population had a migration background.

In 2013, 151,280 immigrations and 96,552 emigrations resulted in an international net
migration gain of 54,728 people. Around 72% of Austria’s net migration gains originated from
other countries within the European Union (40,214 people). At the regional level, Vienna
remained the major destination of international immigration. In 2013, the Austrian capital
received about 44% of all international net-migration.

According to a report of the OECD on Labour Market Integration of Immigrants in Austria,
published in 2011, integration of migrants is not unfavourable in international comparison,
though research shows low integration outcomes for women, both migrants and their
children. The proportion of educated migrants who find employment in jobs which require
lower levels of qualification is among the highest in the OECD.

Change in policy and the legal framework

In February 2011, the federal government adopted a new "Aliens Law Package", which
updated the frameworks for regular and temporary immigration which were previously laid
out in 2005. As from 1 July 2011, immigration from non-EU Member States will be based on
a catalogue of criteria replacing the ’'quota system’ in force now. The core of the new
legislation relating to aliens will be the so-called Red-White-Red Card for highly skilled
immigrants or key labour force (academic professions, skilled workers) from non-EU
Member States. This Red-White-Red Card will grant the right of residence and labour market
access. Applications will have to be filed with Austria’s diplomatic representations. Decisions
on admission will no longer be based on quota but on a system of credits (language skills,
age, education, etc.)

Free services and information for migrant workers

The Committee notes from the report that a number of new initiatives have been launched in
Austria aimed at increasing the capability of migrants to integrate by raising their awareness
of opportunities. This has been coupled with continued provision of educational services to
improve cultural, linguistic and political knowledge and engagement among migrants.

The report states that four centres for the recognition and evaluation of qualifications
acquired outside Austria (ASTs) were established and funded by the Ministry of Social
Affairs in 2013. In the first year, 4,600 individuals received assistance.
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The Public Employment Service has budgeted a total of € 4.87 million in funding in 2014 for
16 counselling centres throughout Austria to support migrant workers and one centre for the
Roma ethnic group.

In Vienna, a specific department was established to deal with the integration needs of
migrants and provide expertise to other areas of government. The report states that a
number of major projects have been created through this department, including the ‘Start
Wien'’ project, which targets both EEA and third country nationals, and provides them with
workshops on various topics relevant to living in Austria, conducted in their first language.
There are also basic education courses to assist with literacy, numeracy and computer skills.
The Committee notes from the report that other specific projects have targeted in particular
women and mothers of young children, and youths, to provide tailored services for their
integration in the community. The ‘Perspektive’ project also provides assistance to refugees
granted asylum and new immigrants to Vienna, with the aim of facilitating their access to the
labour market.

In addition to advice centres, information for migrants is available through a number of
internet sites. The governmental website is available in English and German and provides
information on the process of applying to work in Austria, healthcare, education, working
conditions and housing. It is also possible to contact the relevant ministries for further
information through a form on the website. The advisory centre for migrants in Vienna also
runs a website which is available in the most common migrant languages, including Bosnian,
Serbian, Turkish and Arabic. Special attachés have been set up in Budapest, Prague and
Warsaw to advise individuals wishing to migrate to Austria on the process and their
employment rights.

The report states, in response to the Committee’s question, that Austrian residents wishing
to travel abroad can contact their embassies or representatives in the country of destination
for further assistance.

The Committee considers that, taking into account the wide provision of information on the
internet, and the targeted face to face counselling services provided by federal and local
bodies aimed at promoting the integration and success of migrants, the situation in this
regard is in conformity with the Charter.

Measures against misleading propaganda relating to emigration and immigration

With regard to the Committee’s question raised in its previous conclusion (Conclusions XIX-
4, 2011), the report provides updated information on the training of law enforcement officials.
Police officers undergo basic training which lasts 2 years and involves significant training in
issues such as human rights, vocational ethics, communication and conflict management.
The report states that further initiatives have been created to address problems specifically
related to racism and xenophobia, which take into account input from the Austrian Human
Rights Advisory Council and NGOs.

Mandatory seminars have been organised in cooperation with the Anti-Defamation league
since 2001. These seminars focus specifically on raising officers’ awareness concerning
racism and discrimination.

The Ministry of the Interior has also launched a recruitment drive for women and people with
migrant backgrounds, to increase diversity within the government and the police force. The
Committee notes, however, that no statistical information is available concerning the number
of employees with minority ethnic or migration backgrounds.

From the government’s 2014 Report to the European Commission against Racism and
Intolerance (ECRI), the Committee notes a number of laws and policies aimed at combatting
racism and xenophobia.
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Firstly, pursuant to the Associations Act as well as on the basis of individual criminal-law
provisions, it is prohibited to found and/or maintain associations that promote and/or incite
racial discrimination.

To implement the EU Framework Decision 2008/913/JHA on combating Racism and
Xenophobia and in reaction to the recommendations of the European Commission against
Racism and Intolerance and the Committee on the Elimination of Racial Discrimination
Austria has amended Article 283 of the Penal Code (PC). The amendment entered into force
on 1 January 2012.

Article 283(1) PC now criminalises public incitement to violent acts against a religion or
religious organisation or to a group of people defined by race, colour of skin, language,
religion or ideology, nationality, national or ethnic origin, gender, disability, age or sexual
orientation or against a member of such a group expressly because of his or her
membership to such a group. Article 283 PC is not limited to a particular way of distribution
or to a particular act like speech or writing, therefore dissemination or distribution by or of
posters, stickers, of messages or pictures via internet are covered.

The National Action Plan for Integration was adopted by the Austrian Government on
January 19, 2010. The NAP comprises 7 chapters, to take into account the cross-sectorial
(interdisciplinary) aspects of integration. The chapters include education, employment,
health, intercultural dialogue and housing and regional issues. The Committee welcomes the
adoption of a comprehensive plan for integration, and asks for further information on its
implementation in the next report.

The Committee also notes the existence of the National Roma Integration Strategy up to
2020 (Roma Strategy 2020). It notes that in 2012 an inclusive platform with participants from
public authorities and other key stakeholders was established to monitor the implementation
of the strategy. The Committee requests that the next report contain further information on
the implementation and effects of this strategy.

An independent Ombudsman Board exists to monitor the implementation and safeguarding
of human rights. The Committee notes, however, from the Conclusions of ECRI (adopted
December 2012) that funding for the Ombudsman Board was limited, and that additional
financial resources were required. The Committee notes from Austria’s report to ECRI that
the scope of operation of the Ombudsman Board has since been enlarged. It asks for
information on the funding arrangements for this new enlargement, particularly in relation to
combatting racial and xenophobic prejudice and discrimination.

The Committee recalls that statements by public actors are capable of creating a
discriminatory atmosphere. Racist misleading propaganda indirectly allowed or directly
emanating from the state authorities constitutes a violation of the Charter (Centre on
Housing Rights and Evictions (COHRE) v lItaly, Complaint No. 58/2009, decision on the
merits of 25 June 2010). The Committee stresses the importance of promoting responsible
dissemination of information, and of deterring the promulgation of discriminatory views. It
considers that in order to combat misleading propaganda, there must be an effective system
to monitor discriminatory, racist or hate-inciting speech, particularly in the public sphere.

The Committee notes the reestablishment in 2010 of the Austrian Press Council, a self-
regulatory body for the enforcement of journalistic standards. It notes from the
abovementioned Conclusions of ECRI that the Press Council has established a code of
honour which provides a set of ethical guidelines. This forms the basis for decisions of the
Press Council’'s Senates on complaints which are submitted.

Pending receipt of the requested information, the Committee considers that the situation with
regard to measures taken to combat racist and misleading propaganda is in conformity with
the Charter.

32



Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 1981 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 2 - Departure, journey and reception

The Committee takes note of the information contained in the report submitted by Austria.

Departure, journey and reception of migrant workers

The legal framework for reception of migrants staying for more than 6 months is set out in
the Settlement and Residence Act 2005, as recently amended in 2013.

The Committee recalls that reception must include not only assistance with regard to
placement and integration in the workplace, but also assistance in overcoming problems,
such as short-term accommodation, illness, shortage of money and adequate health
measures (Conclusions IV (1975), Germany). Reception means the period of weeks which
follows immediately from their arrival, during which migrant workers and their families most
often find themselves in situations of particular difficulty (Conclusions IV (1975), Statement
of interpretation on Article 1982). The Committee asks for further information to be contained
in the next report on the content and implementation of the Settlement and Residence Act as
amended.

The Committee notes the numerous integration programmes mentioned in the report,
including the provision of information on all aspects of life for newly arrived migrants, as well
as access to educational programmes and assistance from employment services. It asks
whether other help is available from the state, in particular to assist migrants who may lack
shelter, food, or access to healthcare. The Committee asks whether there are limits or
restrictions on the access of working migrants to state welfare provision, and if so, what
those limits are.

With regard to emigration, the prospective emigrant is personally responsible for seeking
employment. The authorities representing Austria support Austrians in other countries in
emergency situations, for return transportation, monetary support and loans.

Services for health, medical attention and hygienic conditions during the journey

The report states that Austria has no agreements concluded under government supervision
that pertain to group migration. Departure and entry of migrants takes place individually by
train, car or aeroplane. The Committee recalls that the obligation to "provide, within their own
jurisdiction, appropriate services for health, medical attention and good hygienic conditions
during the journey" relates to migrant workers and their families travelling either collectively
or under the public or private arrangements for collective recruitment. The Committee
considers that this aspect of Article 1982 does not apply to forms of individual migration for
which the state is not responsible. In such cases, the need for reception facilities would be
all the greater (Conclusions V (1975), Statement of interpretation on Article 1982). The
Committee requests details of any measures taken in regard of collective recruitment, if it
should occur.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 1982 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 3 - Co-operation between social services of emigration and immigration states

The Committee takes note of the information contained in the report submitted by Austria.

According to the report, the situation, which the Committee previously found to be in
conformity with the Charter, has not changed (Conclusions XIX-4, 2011).

The Committee recalls that formal arrangements are not necessary, especially if there is little
migratory movement in a given country. In such cases, the provision of practical co—
operation on a needs basis may be sufficient (Conclusions XV-1 (2000), Belgium). Whilst it
considers that collaboration among social services can be adapted in the light of the size of
migratory movements (Conclusions XIV-1 (1996), Norway), it holds that there must still be
established links or methods for such collaboration to take place. Common situations in
which co-operation would be useful would be for example where the migrant worker, who
has left his or her family in the home country, fails to send money back or needs to be
contacted for family reasons, or where the worker has returned to his or her country but
needs to claim unpaid wages or benefits or must deal with various issues in the country in
which he was employed (Conclusions XV-1 (2000), Finland).

The Federal Government and the Lander support NGOs which specialise in the assistance
of migrant workers and cooperate with welfare institutions in the countries of origin. For
instance, the activities of the Austrian branch of the International Social Service (ISS) have
been financed by public funds to a large extent. The ISS is active in most European
countries, including the former Yugoslavia and Turkey, where about 85% of migrant workers
in Austria are from, with a network of national branches, affiliated bureaux and
correspondents, and is in close contact with all of them.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 1983 of the
Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 5 - Equality regarding taxes and contributions

The Committee takes note of the information contained in the report submitted by Austria.

The Committee notes that Section 1 of the Income Tax Act (Einkommensteuergesetz, EStG)
1988, Federal Law Gazette No. 400 as amended, states that the citizenship of a person
subject to taxation is irrelevant for determining income tax (payroll tax). Unlimited tax liability
only requires that individuals have their domicile (Wohnsitz) or ordinary residence
(gewohnlicher Aufenthalt) in Austria, or their residence (Aufenthalt) for more than six
months.

The laws governing social security are based on the principal of compulsory insurance,
meaning that anyone taking up employment at a level of pay superseding the minimum set
for social security is normally included in the social security scheme. Here Austria makes no
distinction, neither along the lines of their citizenship nor the type of employment pursued
(i.e. self or dependently employed).

The Committee notes that duties to pay contributions or to register, as well as later
entittement to benefits, may arise even in the case of individuals who do not meet all
requirements for legal residence. It asks in what circumstances such duties and entitlements
may arise, and asks for confirmation that the rules apply equally to nationals in the same
circumstances.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 1985 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 6 - Family reunion

The Committee takes note of the information contained in the report submitted by Austria.

The Committee notes that the Aliens’ Law Reform Act 2009 clarified the status of family
members holding a settlement permit, by amending Section 27 of the Settlement and
Residence Act (Niederlassungs- und Aufenthaltsgesetz — NAG) to specify that such family
members are independently entitled to settlement, so that they no longer derive entitlement
during the first five years.

Scope

Austria ratified the Revised Social Charter on 20 May 2011 and it entered into force on 1
July 2011. The Committee will therefore examine Austria’s conformity with the Revised
Charter for the reference period under consideration during this cycle. The Appendix of the
Revised Charter reads:

"For the purpose of applying this provision (Article 1986), the term "family of a foreign
worker" is understood to mean at least the worker’s spouse and unmarried children, as long
as the latter are considered to be minors by the receiving State and are dependent on the
migrant worker."

Austria was previously found to be in violation of the European Social Charter of 1961 on the
ground that Austrian law and practice did not provide for family reunion up to the age of
twenty-one for the children of all migrant workers. It remains the case that the age limit for
family reunion of children in Austria is 18. However, this does not constitute grounds of
violation of Article 1986 of the Revised Charter, as it coincides with the age of majority in
Austria.

The Committee notes from the report that the minimum age of spouses who wish to apply for
family reunion and are not EU or EEA nationals has been raised from 18 to 21. The
Committee notes that for some couples this could therefore entail a wait of greater than one
year. It considers that the maximum period of one year laid down in its case-law
(Conclusions 1, Il, Germany) must apply without discrimination to all migrants and their
families regardless of their specific situations, save for legitimate intervention in cases of
forced marriage and fraudulent abuse of immigration rules. The Migrant Integration Policy
Index (MIPEX) states that “2009’s 21-year age limits may further discourage sponsors and
delay spouses’ integration. Waiting another 3 years abroad is supposed to fight arranged
and forced marriages, even if the measure affects all marriages.” The Committee considers
that raising the age threshold above the age at which a marriage may be legally recognised
in the host state does not allow for sufficient consideration of the individual merits of an
application, and is an undue hindrance to family reunion. Therefore, the Committee
considers that the situation with regards to the scope of family reunion in Austria is not in
conformity with Article 1986 of the Charter.

Conditions governing family reunion

The Committee notes that the quota system continues to apply to certain categories of
application for family reunion. The information provided to the Governmental Committee
(Governmental Committee, Report concerrning Conclusions 2011) states that the vast
majority of applications are not subject to the quota system.

The report states that “a residence title has to be awarded notwithstanding any otherwise
applicable quota regulations if family reunion is based on grounds laid down in Article 8 of
the Human Rights Convention. Children born in the time period between the mother’s
application for and the granting of the right to stay in Austria are also exempt from the quota
system (Section 12 para. 8 of the Settlement and Residence Act — NAG)”.
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The information provided to the Governmental Committee highlights the rule that either the
guota of the year when the application is filed or the quota of the following year can be
referred to when granting a residence title connected with quota-based family reunion. This
means that a waiting period of three years is not generally applicable, but after expiry of
three years at the latest the quota requirement ceases to apply.

The Committee asks for specific information on the circumstances in which the quota system
continues to apply, or other information pertaining to those families who are required to wait
for a period exceeding one year until a quota place becomes available for family reunion, or
reach the three year limit. The Committee repeats its conclusion (Conclusions XIX-4, 2011)
that the situation in Austria is not in conformity with Article 1986 of the Charter because
families may still be required to wait in excess of the one year residence requirement
allowed under the Charter.

With regard to language requirements, the Committee notes from the report that there is a
general requirement under Section 21a of the NAG for family members to prove their
knowledge of the German language at level Al in order to qualify for entry. A number of
family members are exempt from this requirement, due to the nature of the residence permit
they apply for, which is based upon the permit which the sponsoring resident possesses.
Exceptions from the requirement to provide evidence of proficiency in German prior to arrival
include individuals not yet 14 years of age when the application is made and third-country
nationals who because of their state of physical or mental health cannot be reasonably
expected to provide such evidence. The requirement can also be waived if the applicant is
an unaccompanied minor (to protect the child’s well-being) or if necessary in order to respect
private and family life as specified in Article 8 ECHR. Nevertheless, the general requirement
to demonstrate level A1 competence in the German language is still aplied to family
members who do not come within the scope of this exception. The Government’s migration
website states that family members are required to prove their language proficiency, unless
they are family members of the following: holders of a residence title “Red-White-Red Card”
for Very Highly Qualified Workers; holders of a residence title “EU Blue Card”; or holders of a
residence title “Long-term Resident — EC".

The Committee recalls that the requirement that members of the migrant worker’s family sit
language and/or integration tests to be allowed to enter the country, or pass these tests once
they are in the country to be granted leave to remain discourages applications for family
reunion and therefore constitutes a condition likely to prevent family reunion rather than
facilitate it. It accordingly constitutes a restriction likely to deprive the obligation laid down in
Article 1986 of its substance and is not in conformity with the Charter (Conclusions 2011,
Statement of Interpretation on Article 1986). The Committee considers that the situation in
Austria, where applicants may be required to prove that they have proficiency in German at
level A1 on the Common European Framework, is thus not in conformity with the Charter.

Furthermore, in relation to language requirements, according to the information provided in
the report and communicated to the Governmental Committee, an Integration Agreement
applies to migrants intending to settle in Austria.

There are two modules, 12 months (extendable for 1 year for personal reasons), then within
5 years for module 2. Only module 1 is mandatory. It comprises a test in German
proficiency. Applicants are required to pass at level A2 in the Common European
Framework. Courses are available from accredited institutions, and the OIF will refund 50%
of the costs up to €750. Migrants who also need assistance with basic literacy may be given
another voucher which entitles them to recoup 100% of the cost of basic literacy courses,
and then proceed to the Integration module and recoup 50% of the costs up to €750.

The test involved in the Integration Agreement is not a pre-requisite for entry or granting of a
residence permit, though it may be taken into consideration upon application for renewal or
permanent residency. The Committee asks whether an application for leave to remain may
be rejected on the basis that the Integration agreement test has not been passed. The
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Committee notes the possible cost to migrants: for example, the OIF charges €130 for each
test, and accredited course providers can charge as much as €1800 for intensive courses up
to level A2.

The Committee recalls that it has held that states are required to provide classes in the
national language for migrants and members of their families free of charge under Article
19811 (Conclusions 2011, Norway). It refers to its conclusion in that context that a
requirement to pay substantial fees is not in conformity with the Charter, and considers that
this also applies to the conditions for family reunion under Article 1986, where language
courses and tests are part of the process. While it acknowledges that the language test does
not bar initial grant of a permit, it notes that migrants are required to sign an integration
agreement which entails such a test in most cases. The Committee therefore asks whether
further assistance is available to migrants who are in financial difficulty, and asks that the
next report provide any statistics on the percentage of migrants who pass and receive
reimbursement of costs. In the meantime, the Committee reserves its position on this issue.

The Committee recalls that the level of means required by States to bring in the family or
certain family members should not be so restrictive as to prevent any family reunion
(Conclusions XVII-1 (2004), the Netherlands). Social benefits shall not be excluded from the
calculation of the income of a migrant worker who has applied for family reunion
(Conclusions 2011, Statement of Interpretation on Article 1986). The Committee asks
whether a means requirement applies in Austria, and if so, what the criteria are and how it is
calculated.

With regard to housing conditions, Austrian law requires the sponsor to prove that the family,
upon reunion, has a residence which is equivalent to normal local accommodation. This
requirement is based on Directive 2003/86/EC.

The Committee recalls that restrictions on family reunion which take the form of
requirements for sufficient or suitable accommodation to house family members should not
be so restrictive as to prevent any family reunion (Conclusions IV (1975), Norway). The
Committee considers that states are entitled to impose such accommodation requirements in
a proportionate manner so as to protect the interests of the family. Nevertheless, taking into
account the obligation to facilitate family reunion as far as possible under Article 1986,
States Parties should not apply such requirements in a blanket manner which precludes the
possibility for exemptions to be made in respect of particular categories of cases, or for
consideration of individual circumstances.

The Committee notes that Article 8 of the European Convention on Human Rights is
systematically considered prior to determination of whether a migrant meets this
requirement. It also notes that no rejections made on this basis are known to the Federal
Ministry of the Interior, the appellate authority in settlement and residence matters. Due to
the systematic nature of consideration, the Committee considers that the requirement is
applied in a way which sufficiently takes into account the importance of the right to family
reunion. Therefore it concludes that the situation in this regard is in conformity with the
Charter.

The Committee considers that restrictions on the exercise of the right to family reunion
should be subject to an effective mechanism of appeal or review, which provides an
opportunity for consideration of the individual merits of the case consistent with the principles
of proportionality and reasonableness. The Committee asks what appeal mechanisms exist
to challenge decisions against the grant of family reunion.

The Committee notes that there is no longer a health examination required prior to
immigration. Austrian law requires that the family member who will move to Austria be
covered by adequate health insurance.

The Committee notes that statistics were not available for rejected applications during the
reference period. The Committee asks for any statistics which become available to be
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furnished in the next report, including raw numbers of applications for family reunion and
grants or rejections, any disaggregated data, and information on any appeals to the Federal
Ministry of the Interior based upon rejections.

Conclusion

The Committee concludes that the situation in Austria is not in conformity with Article 1986 of
the Charter on the grounds that:

o the age limit of 21 for family reunion of married couples who are not nationals of
an EEA member state does not facilitate family reunion;

e under the quota system which limits the number of requests which may be
accepted during any given year, families may be required to wait for up to three
years before being granted reunion, a delay which is excessive;

o the fact that certain categories of sponsored family member need to prove
knowledge of the German language at level A1 on the Common European
Framework hinders the right to family reunion.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 7 - Equality regarding legal proceedings

The Committee takes note of the information contained in the report submitted by Austria.

The Committee notes from the report that no distinction is made in civil proceedings between
Austrian citizens and EU or third-country nationals.

The report states that parties lacking means are granted legal aid without regard to their
citizenship. Legal aid may include provision of legal counsel in the proceedings, with the cost
borne, at least initially, by the State. Other procedural costs may also be borne by the State.

Legal aid also includes the cost of translating any documents, and interpretation services
during the hearing and in legal counselling sessions between the attorney and the party.

The Committee recalls that any migrant worker residing or working lawfully within the
territory of a State Party who is involved in legal or administrative proceedings and does not
have counsel of his or her own choosing should be advised that he/she may appoint counsel
and, whenever the interests of justice so require, be provided with counsel, free of charge if
he or she does not have sufficient means to pay the latter, as is the case for nationals or
should be by virtue of the European Social Charter. Under the same conditions (involvement
of a migrant worker in legal or administrative proceedings), whenever the interests of justice
SO require, a migrant worker must have the free assistance of an interpreter if he or she
cannot properly understand or speak the national language used in the proceedings and
have any necessary documents translated. Such legal assistance should be extended to
obligatory pre-trial proceedings (Conclusions 2011, Statement of interpretation on Article
1987).

The Committee asks what criteria are applied to determine whether a party is “lacking
means” for the purposes of qualifying for legal aid. It requests that the next report provide an
explanation of the mechanism for calculating qualification for legal aid assistance.

The Committee refers to its Statement of interpretation on the rights of refugees under the
Charter, and asks under what conditions refugees and asylum seekers may receive legal
aid.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 1987 of the Charter.

41



Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 9 - Transfer of earnings and savings

The Committee takes note of the information contained in the report submitted by Austria.

The Committee notes from the report that migrant workers can transfer any income from
employment to their countries of origin, without the requirement of identification being
presented to trading institutions.

Section 2 of the Foreign Exchange Act (Devisengesetz) 2004 specifies that capital flows to
and from other countries shall not be subject to any limitations, with the exception of those
set forth in EU legislation. There are certain obligations to report the transfer to the
Osterreichische Nationalbank. The Federal Criminal Police Office may also prohibit or
postpone the completion of any transaction where it is suspected that the transaction is
connected to money laundering or terrorist financing. The Committee considers that such
limitations as exist on the right to transfer income and savings are justified under Article G of
the Charter, and do not discriminate directly or indirectly. It therefore concludes that the
situation in this regard is in conformity with the Charter.

With reference to its Statement of interpretation on Article 1989 (Conclusions 2011), the
Committee asks whether there are any restrictions on the transfer of movable property of a
migrant worker.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 1989 of the Charter.
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Article 19 - Right of migrant workers and their families to protection and assistance
Paragraph 12 - Teaching mother tongue of migrant

The Committee takes note of the information contained in the report submitted by Austria.

The Committee notes from the report that Austria has committed itself to promoting the
languages of migrants as part of the regular school system. As such, it has devised curricula
for primary schools, lower secondary schools and upper secondary schools which enable
teaching to take place in languages other than German. Teachers are employed by the
Austrian school authorities, though the Committee notes that they may be employed under
special contracts which pay less, due to their initial education taking place in another
country.

Teaching is provided in primary schools as an optional exercise with no grades given, while
at other schools it is offered as an elective subject, or also as an optional exercise. To
assure the quality of instruction, teachers are required to keep records in the same manner
as for other school subjects.

School books are provided for free to children, either through the School Book List (for
Turkish, Bosnian-Croatian-Serbian and Albanian), or through distribution from the Federal
Ministry for Education.

All school children who speak a language other than German in their family, or are raised
bilingually, are eligible to receive instruction in their mother tongue. It may be integrated into
regular instruction or added to regular classes (i.e. after the last class ends), in which case,
there is a minimum number of 12 at secondary schools, and various other limits exist set by
the Laender for Primary schools. Groups can, however, be set up between schools and age
levels.

During the 2012/2013 school year, a total of 32,757 pupils undertook classes in their mother
tongue, including 14,911 learning Turkish, 10,778 learning Bosnian-Serbian-Croatian, and
2,379 learning Albanian. Classes exist for at least 24 different languages. The majority of
teachers and students are situated in Vienna due to relative population density and
demographics.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 19812 of
the Charter.
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Article 27 - Right of workers with family responsibilities to equal opportunity and
treatment
Paragraph 1 - Participation in working life

The Committee takes note of the information contained in the report submitted by Austria.

Employment, vocational guidance and training

The Committee recalls that the aim of Article 27 is to promote the reconciliation of
professional and family responsibilities.

Article 27 requires States Parties to take specific measures in the field of vocational
guidance and training, so as to enable workers with family responsibilities to become and
remain integrated in the labour force, as well as to re-enter the labour force after an absence
due to those responsibilities (Conclusions 2007, Armenia).

According to the report, an active and supportive attitude as well as low-threshold
information offers are important to enable women and men to return to the labour market as
quickly as possible after a family-related interruption. In addition to support programmes and
grants provided by the Public Employment Service, persons re-entering the labour market
receive special support through the 'return-to work- initiative. Early information, individual
counselling and specific training programmes are offered to enable persons re-entering the
labour market to plan their career objective and be aware of the consequences of the
decision whether and to what extent they resume work.

Returnees are advised by specially trained consultants and special information events take
place to prepare them for re-entering the labour market. The framework for programmes
offered to returnees is defined by nationwide minimum standards. "Re-entry with a future" is
tailored to women re-entering the labour market after their careers have been interrupted for
family-related reasons. The focus is placed on the reconciliation of work and family life. The
primary objective of women’s counselling centres is to provide support in organising
childcare and to resolve other family-related issues.

The Committee notes that in 2013 39,694 women and 4,032 men re-entering the labour
market were supported.

Conditions of employment, social security

The Committee recalls that implementing Article 2781 may also require the adoption of
measures concerning length and organisation of working time. Workers with family
responsibilities should be allowed to work part time or to return to full employment
(Conclusions 2005, Estonia). These measures cannot be defined unilaterally by the
employer but should be provided by a binding text (legislation or collective agreement).

According to the report, pursuant to Section 14 of the Employment Contract Law Adaptation
Act (Federal Law Gazette No 459/1993) workers with duties to provide assistance to family
members may opt to negotiate a reduction of standard weekly working time with their
employers. They have the right to return to the original standard working time after their care
duties have ended. Sections 14a et seq. AVRAG stipulate that employees may take full-time
or part-time family hospice leave. Section 16 of the Paid Annual Leave Act (Federal Law
Gazette No. 390/1976) sets forth the employees’ entitlement to paid time off for caring for a
close relative living in the same household who has fallen ill.

In the event that salaried employees (white-collar) need to be absent from work due to family
responsibilities, they are also entitled to paid time off under the provisions of Section 8, para
3 of the Salaried Employees Act (Federal Law Gazette No. 292/1921). Blue-collar workers
are entitled to such paid time off under the provisions of Section 1154b of the General Civil
Code.
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The Committee recalls that Article 2781 requires States Parties to take account of the needs
of workers with family responsibilities in terms of social security. The Workers should be
entitled to social security benefits under the different schemes, in particular health care,
during periods of parental/childcare leave.

According to the report, social insurance protection remains in effect throughout this period,
with the employer paying all contributions.

The Committee also wishes to know to what extent periods of leave due to family
responsibilities are taken into account for determining the right to pension and for calculating
the amount of pension. It recalls in this respect that crediting of periods of childcare leave in
pension schemes should be secured equally to men and women.

Child day care services and other childcare arrangements

The Committee recalls that under Article 2781 affordable, good quality childcare facilities
should be made available. Child day care may be arranged in many ways, for example in
creches, kindergartens, family day care or as a form of pre-school. Moreover, day care may
be private or public. In all cases, the Committee examines if there is a sufficient provision of
childcare places, and whether services are affordable and of high standard (quality being
assessed on the basis of the number of children under the age of six covered, staff to child
ratios, staff qualifications, suitability of the premises and the amount of the financial
contribution parents are asked to make).

According to the report, in 2011-2014 the Federal Government provided a total of € 55
million in funding for childcare facilities, which were co-financed by the competent Lander
with the same amount. Grants and subsidies of € 15 million were available per year in 2012-
2014.

The expansion initiative (Agreement pursuant to Article 15a of the Federal Constitutional
Law on the expansion of institutional childcare facilities) focused on expanding childcare
facilities for children under three, promoting childminder services and extending opening
hours throughout the year. In 2013 further expansion has been confirmed by the Council of
Ministers both in terms of quality and quality.

The Committee asks that the next report contain a detailed list of the number of places in
créeches and other childcare institutions broken down by age bracket and the number of
rejected applications.

The Committee asks what are the requirements regarding qualifications of staff working in
childcare facilities. It also asks how qualifications of personnel and the quality of child care
services in general are monitored.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Austria is in conformity with Article 2781 of the Charter.
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Article 27 - Right of workers with family responsibilities to equal opportunity and
treatment
Paragraph 2 - Parental leave

The Committee takes note of the information contained in the report submitted by Austria.

The Committee recalls that the focus of Article 2782 are parental leave arrangements which
are distinct from maternity leave and come into play after the latter. National regulations
related to maternity or paternity leave fall under the scope of Article 881 and are examined
under that provision. The States should provide the possibility for either parent to obtain
parental leave.

Consultations between social partners throughout Europe show that an important element
for the reconciliation of professional, private and family life are parental leave arrangements
for taking care of a child. Whilst recognising that the duration and conditions of parental
leave should be determined by States Parties, the Committee considers important that
national regulations should entitle men and women to an individual right to parental leave on
the grounds of the birth or adoption of a child. With a view to promoting equal opportunities
and equal treatment between men and women, the leave should, in principle, be provided to
each parent and at least some part of it should be non-transferable.

The Committee notes from the report parental leave is governed by Sections 15 et seq. of
the Maternity Protection Act and Section 2 et seq. of the Parental Leave for Fathers Act.

Parents may take — subsequent to maternity leave — parental leave for a minimum period of
two months up to the end of the 24th month of the child’s life. Parents can alternate when
taking parental leave. They can split this parental leave period twice amongst themselves.
Except for the first alternation for a one-month period, it is not allowed for both parents to
take parental leave at the same time. One parent, however, can also take parental leave
without splitting it. The employer’s approval is not required for taking parental leave. The
unilateral declaration of intent of the leave-taking parent is sufficient. Living in the same
household with the child, however, is a prerequisite for taking parental leave.

The mother who takes parental leave subsequent to maternity leave has to notify her
employer while on maternity leave and the father has to do so within eight weeks after the
child’'s birth. If parents split parental leave, the father has to notify his employer thereof no
later than three months prior to the expiration of the mother’s leave period (or vice versa).
Additionally, the child’s other parent must not be on parental leave at the time of part-time
employment.

As regards public service, the Committee notes from the report that the provisions of
the MschG and the VKG governing the entitlement to parental leave and part-time
employment for mothers and fathers are — with minor adaptations to public-sector
employment law (e.g. with respect to procedural rules) — also applicable to federal
employees in public service.

In order to increase the participation of fathers in after-birth childcare, a leave period referred
to as "daddy’s month" ("Papamonat") was introduced in the public service sector. Under this
measure, fathers are entitled to take unpaid (early) parental leave of up to four weeks during
the maternity protection period (Schutzfrist) (cf. Section 78d BDG 1979). Fathers are free to
choose the starting date and the duration of this kind parental leave within the period from
childbirth until the expiry of the mother’'s prohibition of employment (usually eight weeks).
This type of leave does not reduce the parental leave pursuant to the Parental Leave for
Fathers Act.

The Committee recalls that the remuneration of parental leave (be it continuation of pay or
via social assistance/social security benefits) plays a vital role in the take up of childcare
leave, in particular for fathers or lone parents.
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In notes in this respect that alongside the general framework under labour law, the Childcare
Benefit Act (Kinderbetreuungsgeldgesetz, KBGG), Federal Law Gazette | No. 103/2001 as
amended, also contains stipulations to allow parents to remain in employment and/or to re-
enter the labour market. As of 2010, the KBGG has provided for two systems with a total of
five childcare benefit schemes (flat-rate system with four schemes and one income-related
benefit scheme) to choose from, which gives parents an even bigger choice. The diverse
and flexible childcare benefit options allow parents to plan their lives individually according to
their wishes and ideas and thus contribute to better reconciliation of family life and work.

The income-related childcare benefit scheme (parents in employment relationships receive
80% of their latest salary in childcare benefit, until the child has completed its 14th month at
the most) increasingly encourages fathers to take a brief time-out to care for their child.

With the flat-rate options, an individual additional-income limit has been in effect since 1
January 2010: while receiving a flat rate of childcare benefit, the parent may earn additional
income amounting to as much as 60% of the most recent previous income but no more than
€ 16,200 per calendar year. The possibility to earn an additional income while receiving
childcare benefit facilitates an earlier re-entry into the labour market especially for mothers;
additionally, by generating additional income, mothers and fathers can contribute more to
their own retirement provision and, in doing so, reduce the risk of poverty in old age.

As parents receiving childcare benefit are automatically covered by health insurance, their
social protection is also provided for.

Conclusion

The Committee concludes that the situation in Austria is in conformity with Article 2782 of the
Charter.
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APPENDIX

COUNCIL OF EUROPE

Sorial sociale
Charter européenne

N European  Charte
European Committee of Social Rights ‘
Comité européen des Droits sociaux

COMSEIL

The President / Le Président

Ambassador Rudolf LENNKH
Permanent Representative of Austria
to the Council of Europe

29, avenue de la Paix

67000 STRASBOURG

Strasbourg, 22 May 2014

Dear Ambassador,

| refer to the third Report submitted by Austria under the Revised European Social Charter,
registered by the Secretariat on 6 November 2014.

In the Report, the Government of Austria indicates that “With regard to Article 882 Austria is
still bound by Article 882 of the 1961 Charter” and, in so far as Article 882 is concerned, it
refers to its previous reports on the implementation of the 1961 Charter, noting that the
relevant legislation remains unchanged.

In this respect, the Committee wishes to draw the attention of the Government to the fact
that Austria, having ratified the Revised European Social Charter, has an obligation — under
Part IV, Article C of the Charter — to submit a report concerning the application of such
provisions of Part Il of the Revised Social Charter as it has accepted, and that the European
Committee of Social Rights shall assess from a legal standpoint the compliance of Austrian
law and practice with the obligations arising for Austria from the Revised Chatrter.

Therefore, the Committee considers that the fact that Austria has submitted a report on the
application of Article 882 of the 1961 Charter is not in conformity with the supervision
procedure set out in Part IV, Article C of the Revised Social Charter. Likewise, it would not
be inconformity with Part IV, Article C of the Revised Charter for the Committee to assess
compliance of Austrian law and practice with obligations arising from the 1961 Charter.
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For the above reasons, the Committee has decided not to assess the third Report submitted
by Austria in the part concerning Article 882 of the 1961 Charter.

Furthermore, with respect to the declaration included in the Report, according to which “With
regard to Article 882 Austria is still bound by Article 882 of the 1961 Charter”, the Committee
wishes to recall the letter of 23 May 2011 sent to the Austrian authorities by the Treaty Office
of the Council of Europe, concerning the Austrian instrument of ratification of the Revised
Social Charter, in which the Government declared that “Austria wishes to notify that it does
not intend to denounce Article 8, paragraph 2, and Article 15, paragraph 2, of the 1961
European Social Charter (ETS No. 35) implicitly by ratifying the European Social Charter
(Revised). Rather, in addition to the European Social Charter (Revised), Austria continues to
consider itself bound by Article 8, paragraph 2, and Article 15, paragraph 2, of the 1961
European Social Charter.”

In its letter, the Treaty Office considered that, due to this declaration, “the instrument of
ratification does not fully comply with the provision of Article B of the European Social
Charter (Revised)”. It observed that

As indicated in the explanatory report of the European Social Charter (Revised) it is
essential, for reasons of clarity and legal certainty, that States should not be bound by two
sets of substantive provisions, some of which may be at variance as a result of the revision
of the Charter itself. In addition, another specific purpose of Article B is to ensure that when
States ratify the Revised Charter they do not implicitly denounce certain provisions of the
Charter.

It follows that, in accordance with Article B of the European Social Charter (Revised), Austria
should either accept Article 8, paragraph 2, and Article 15, paragraph 2, of the European
Social Charter (Revised), or denounce Article 8, paragraph 2, and Article 15, paragraph 2, of
the 1961 European Social Charter.

The Committee fully shares the reasoning and position expressed in the above-mentioned
letter of the Treaty Office of the Council of Europe and, with a view to a proper application of
the Revised Social Charter and its supervision procedure, kindly asks Austria to consider
whether either to accept Articles 882 and 1582 of the Revised Social Charter, and start

submitting reports on such provisions, or to denounce Articles 882 and 1582 of the 1961
Charter.

Yours sincerely,

— 2

// -
%_ B e
{ S e

Giuseppe Palmisano
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The role of the European Committee of Social Rights (the Committee) is to rule on
the conformity of the situation in States Parties with the Revised European Social
Charter (the Charter). The Committee adopts conclusions through the framework of
the reporting procedure and decisions under the collective complaints procedure.

Information on the Charter, statements of interpretation, and general questions from
the Committee, are reflected in the General Introduction to all Conclusions.

The following chapter concerns Azerbaijan which ratified the Charter on 2
September 2004. The deadline for submitting the 8th report was 31 October 2014
and Azerbaijan submitted it on 3 February 2015.

In accordance with the reporting system adopted by the Committee of Ministers at
the 1196th meeting of the Ministers’ Deputies on 2-3 April 2014, the report concerns
the following provisions of the thematic group "Children, families and migrants™:
o the right of children and young persons to protection (Article 7),
o the right of employed women to protection of maternity (Article 8),
e the right of the family to social, legal and economic protection (Article
16),
o the right of mothers and children to social and economic protection
(Article 17),
o the right of migrant workers and their families to protection and
assistance (Article 19),
o the right of workers with family responsibilities to equal opportunity and
treatment (Article 27),
o the right to housing (Article 31).

Azerbaijan has accepted all provisions from the above-mentioned group except
Articles 17 and 31.

The reference period was 1 January 2010 to 31 December 2013.
The conclusions relating to Azerbaijan concern 19 situations and are as follows:

— 9 conclusions of conformity: Articles 781, 782, 784, 786, 788, 789, 883, 884 and
2783;

— 9 conclusions of non-conformity: Articles 783, 785, 787, 7810, 881, 885, 16, 2781
and 2782.

In respect of the situation related to Article 882, the Committee needs further
information in order to examine the situation. The Committee considers that the
absence of the information requested amounts to a breach of the reporting
obligation entered into by Azerbaijan under the Charter. The Committee requests
the Government to remedy this situation by providing the information in the next
report.

The next report will deal with the following provisions of the thematic group
"Employment, training and equal opportunities":
o the right to work (Articlel),
e the right to vocational guidance (Article 9),
e the right to vocational training (Article 10),
o the right of persons with disabilities to independence, social integration
and participation in the life of the community (Article 15),
e the right to engage in a gainful occupation in the territory of other States
Parties (Article 18),
o the right of men and women to equal opportunities (Article 20),
o the right to protection in cases of termination of employment (Article 24),



o the right to workers to the protection of claims in the event of insolvency
of the employer (Article 25).

The report should also contain information requested by the Committee in
Conclusions 2014 in respect of its findings of non-conformity due to a repeated lack
of information:
o the right to organise (Article 5)
o the right to bargain collectively — joint consultation (Article 681)
o the right to bargain collectively — conciliation and arbitration (Article 683)
o the right of workers to take part in the determination and improvement of
working conditions and working environment (Article 22)
the right to dignity in the workplace — moral harassment (Article 2682)
o the right of workers’ representatives to protection in the undertaking and
facilities to be accorded to them (Article 28)

The deadline for submitting that report was 31 October 2015.

Conclusions and reports are available at www.coe.int/socialcharter.



Article 7 - Right of children and young persons to protection
Paragraph 1 - Prohibition of employment under the age of 15

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The Committee noted previously that according to Article 17(5) of the Constitution,
children under 15 cannot be employed. According to Article 46(4) of the Labour
Code, employment contracts can be concluded with individuals of at least 15 years
of age. The Committee previously asked whether there were activities or economic
sectors which were exempted from the general rule (Conclusions 2011).

The report indicates that the provisions of the Labour Code apply to all enterprises,
establishments, organisations, as well as workplaces where an employment
agreement exists as well as to employees performing jobs in their homes using their
employer’s materials. According to the Labour Code, any labour contract concluded
with children under the age of 15 shall be null and void, and the employer who
concluded such contract is subject to administrative liability. The Committee notes
that the prohibition on employing children under the age of 15 as prescribed by the
Labour Code seems to apply only to work performed in the framework of an
employment agreement and not to self-employment or work performed in the
informal economy. The Committee notes from another source that as of January
2011, 20,000 children were working in agriculture, out of which 5,000 were self-
employed (Observation (CEACR) — adopted 2014, published 104th ILC session
(2015), Minimum Age Convention, 1973 (No. 138) — Azerbaijan (Ratification: 1992).
The Committee asks what are the measures taken by the authorities (eg labour
inspection) to detect cases of children under the age of 15 working on their own
account or in the informal economy, outside the scope of an employment contract.

The Committee previously noted that the provisions of the Labour Code allowing
light work for children who have reached the age of 14 were repealed. It notes from
a more recent source that the labour law is being amended in order to identify types
of light work activities permitted to children between 15 and 16 years of age
(Observation (CEACR) — adopted 2014, published 104th ILC session (2015),
Minimum Age Convention, 1973 (No. 138) — Azerbaijan (Ratification: 1992). The
Committee requests information on any new developments/progress made in this
regard.

With regard to supervision, the Committee notes from the information provided in
the report and another source, that the State Labour Inspectorate Service inspected
16,887 enterprises in all sectors of the economy, including 431 agricultural
enterprises, regardless of ownership and legal form, and identified five cases of
violations of the rights of workers under 18 years of age. Fines in total amount of
5,000 Azerbaijani New Manat (AZN) (€ 4,342.13) were imposed for breaching the
rule prohibiting employment under the age of 15.

The Committee recalls that the situation in practice should be regularly monitored. It
therefore asks the next report to provide information on the number and nature of
violations detected as well as on sanctions imposed for breach of the regulations
regarding prohibition of employment under the age of 15.

With regard to work done at home, the report does not address the Committee’s
previous question on how work done at home is monitored in practice. The
Committee recalls that States are required to monitor the conditions under which
work done at home is performed in practice (Conclusions 2006, General
Introduction). The Committee asks whether the State authorities monitor work done
at home by children under 15 and which are their findings in this respect. The
Committee underlines that should the next report not provide the information



requested, there would be nothing to establish that the situation is in conformity with
Article 781 of the Charter.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 781 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 2 - Prohibition of employment under the age of 18 for dangerous or
unhealthy activities

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

According to Article 250 of the Labour Code, employment of workers younger than
18 years old in difficult and hazardous work conditions, in underground tunnels,
mines and other types of underground work, in places such as night clubs, bars, and
casinos which could be detrimental to their development, as well as in places where
alcoholic beverages, narcotic components and toxic material are kept or sold, is
prohibited. Article 251 of the Labour Code sets limits for weight lifting by workers
under 18 years of age.

The Committee noted previously that the list of dangerous and unhealthy types of
work which are prohibited for young workers under 18 was approved by Decision
No. 58 of 24 March 2000 of the Cabinet of the Ministers. The Committee asked that
the Government provide a copy of this list. The report indicates that the employment
of persons under the age of 18 is prohibited in occupations with harmful and hard
labour conditions in mining, construction of subway, tunnels and underground
installations, geological exploration, topography-geodesy, metal production,
production and transmission of electricity and heating, energy industry. However,
the report does not provide the list of dangerous and unhealthy activities prohibited
for young workers under 18. The Committee reiterates its request.

The Committee notes from another source that the Committee on the Rights of the
Child, in its concluding observations of 2012, expressed its concern at the significant
numbers of children involved in informal work in the agricultural sectors of tea,
tobacco and cotton, including in hazardous situations (CRC/C/AZE/CQO/3-4, para.
69). The Committee asks how the State authorities monitor children working in
hazardous conditions in the informal economy, particularly in the above mentioned
sectors and what concrete measures have been taken by the authorities to improve
the supervision.

The report indicates that according to Article 53.10 of the Code of Administrative
Offences, the State Labour Inspectorate Service may impose fines ranging from
3,000 to 4,000 Azerbaijani New Manat (AZN) (€ 2,601 to € 3,469) on a person who
employs young persons under 18 in difficult and hazardous work conditions, while
legal entities shall be fined between AZN 10,000 and 13,000 (€ 8,673 to € 11,272).

The Committee recalls that the situation in practice should be regularly monitored. It
asks for information on the number and nature of violations detected as well as on
sanctions imposed for breach of the regulations regarding prohibition of employment
under the age of 18 for dangerous or unhealthy activities.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 782 of the Charter.



Article 7 - Right of children and young persons to protection
Paragraph 3 - Prohibition of employment of children subject to compulsory
education

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The Committee noted previously that according to Article 250 of the Labour Code,
the employment of young persons under the age of 18 who are subject to
compulsory general secondary education, in work depriving them from full education
is prohibited (Conclusions 2011). The Committee asked whether this prohibition
applies to all young persons under 18 in all circumstances, or if not, asked that the
next report explain the regulatory framework governing employment of children still
subject to compulsory education.

The report reiterates that the admission to employment of children under the age of
18 who are subject to compulsory secondary education is prohibited according to
the Labour Code. The Committee notes from another source that as of January
2011, 20,000 children were working in agriculture (Observation (CEACR) — adopted
2014, published 104th ILC session (2015), Minimum Age Convention, 1973 (No.
138) — Azerbaijan (Ratification: 1992). The Committee recalls that Article 783
concerns the effective exercise of the right to compulsory education. In order to
assess the conformity of the situation with the requirements of the Charter, the
Committee requests to be provided with data on the situations in practice and up-to-
date statistical information on children carrying out an economic activity in the
informal economy.

The Committee recalls that under this provision, adequate safeguards must be in
place to allow the authorities (labour inspectorate, social and education services) to
protect children from work which could deprive them of the full benefit of their
education (Conclusions 2006, Portugal). During school term, the time during which
children may work must be limited so as not to interfere with their attendance,
receptiveness and homework (Conclusions 2006, Albania). The Committee asks
what are the specific measures taken by the authorities to ensure that children who
are still subject to compulsory education do not actually perform work which could
deprive them from the full benefit of education. It also asks what sanctions are
applied in practice in situations of non-compliance and information on the violations
detected by the labour inspectorate.

As regards work during school holidays, the Committee previously referred to its
Statement of Interpretation on Article 783 (Conclusions 2011). In particular it asked
whether the rest period free of work has a duration of at least two consecutive
weeks during the summer holiday. It also asked what are the rest periods during the
other school holidays.

The report does not provide the information requested, but only states that the
matter of employment of pupils and students during summer breaks will be
considered in the draft proposals of the Labour Code. Given the lack of information,
the Committee concludes that the situation is not in conformity with Article 783 of the
Charter as it has not been established that children who are still subject to
compulsory education are guaranteed the benefit of an uninterrupted rest period of
at least two weeks during summer holiday.



Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 783 of the Charter on the ground that it has not been established that
children who are still subject to compulsory education are guaranteed an
uninterrupted rest period of at least two weeks during summer holiday.



Article 7 - Right of children and young persons to protection
Paragraph 4 - Working time

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The Committee noted previously that according to Article 91 of the Labour Code
stipulates, young persons under 16 years of age can be employed up to 24 hours
per week and young persons aged 16 to 18 may be employed up to 36 hours per
week (Conclusions 2011). The Committee asked information on the findings of the
Labour Inspectorate with regard to the observance of the above mentioned rules in
practice.

The report provides the thresholds of fines which can be imposed for violation of the
applicable rules, but it does not provide any information on the monitoring activity of
the Labour authorities. The Committee recalls that the situation in practice should be
regularly monitored. It asks the next report to provide information on the number and
nature of violations detected by the Labour authorities as well as on sanctions
imposed on employers in practice for breach of the rules concerning the reduced
working time for young persons who are not subject to compulsory education.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 784 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 5 - Fair pay

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The Committee recalls that in application of Article 785, domestic law must provide
for the right of young workers to a fair wage and of apprentices to appropriate
allowances. This right may result from statutory law, collective agreements or other
means. The “fair” or “appropriate” character of the wage is assessed by comparing
young workers’ remuneration with the starting wage or minimum wage paid to adults
(aged eighteen or above). In accordance with the methodology adopted under
Article 481, wages taken into consideration are those after deduction of taxes and
social security contributions.

Young workers

The Committee previously concluded (Conclusions 2011) that the situation in
Azerbaijan was in breach of Article 785 of the Charter on the ground that the
minimum wage of young workers was not fair.

The report states that according to Article 253 of the Labour Code young workers
under 18, who work for a reduced working time, are paid the same wage for the
same kind of work as adults. The work of young workers under 18 who are engaged
in piecework is paid on the basis of the piece-rate pay determined for adults. Young
workers under 18 are given additional payment according to rates for the time
difference between the reduced working time and the daily working time for adults.

With regard to the minimum wage of adult workers, in its Conclusions 2014, the
Committee found the situation in Azerbaijan not to be in conformity with Article 481
of the Charter on the ground that the monthly minimum wage does not ensure a
decent standard of living as it amounted up to only 27.55% of the net average wage,
in contrast with the 60% of the net average wage which is considered as a
satisfactory threshold under Article 481.

The Committee recalls that the young worker's wage may be less than the adult
starting wage, but any difference must be reasonable and the gap must close
quickly. For 15-16 year-olds, a wage of 30% lower than the adult starting wage is
acceptable. For 16-18 year-olds, the difference may not exceed 20%. The adult
reference wage must in all cases be sufficient to comply with Article 481 of the
Charter. If the reference wage is too low, even a young worker's wage which
respects these percentage differentials is not considered fair.

The Committee notes that in the present case the young workers are paid the same
wage for the same kind of work as adults and that the monthly minimum wage of
adults represents only 27.55% of the net average wage. Under Article 785, the
Committee examines if young workers are paid the equivalent of 80% of a minimum
wage in line with the Article 481 fairness threshold (60% of the net average wage).
Thus, if young workers’ wage amounts to 80% of the minimum threshold required for
adult workers (60% of the net average wage), the situation would be in conformity
with Article 785 (Conclusions XVII-2 (2005), Spain). The Committee notes that the
young workers’ wage represents only 27.55% of the average net wage, which does
not meet the requirements of Article 785 of the Charter. It therefore considers that
the situation is not in conformity with the Charter on the ground that the young
workers’ wages are not fair.

The Committee recalls that each report should provide information on net values of
both minimum and average wages for the relevant reference period. The Committee
underlines that it requests information on the net values, that is, after deduction of
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taxes and social security contributions. Net calculations should be made for the case
of a single person.

Apprentices

The report indicates that the terms, procedures and duration of training and the
parties’ obligation are governed by the respective agreement for training concluded
upon mutual consent between the employer and the employee.

The report does not provide information on the allowances paid to apprentices. The
Committee reiterates its request that the next report provide examples of allowances
paid to apprentices. It points out that if the next report fails to provide the information
requested there will be nothing to show that the situation in Azerbaijan is in
conformity with the Charter on this point.

Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 785 of the Charter on the ground that the young workers’ wages are not fair.
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Article 7 - Right of children and young persons to protection
Paragraph 6 - Inclusion of time spent on vocational training in the normal working
time

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The report indicates that the time spent by the employees under the age of 18 for
vocational training with the consent of the employer is considered as part of normal
working hours. The Committee asked previously whether in such cases there is no
obligation to compensate with extra working hours and whether this time is
remunerated as such. The report does not answer the question. The Committee
reiterates its question.

The Committee recalls that the situation in practice should be regularly monitored
and asks that the next report provide information on the monitoring activity and
findings (violations detected and sanctions applied) of the Labour Inspectorate in
relation to the inclusion of time spent on vocational training in the normal working
time.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 786 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 7 - Paid annual holidays

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The Committee noted in its previous conclusion that employees under the age of 16
have the right to 42 calendar days of holiday per year and employees aged 16 to 18
can take 35 calendar days of holiday per year. Young workers with limited health
capacity can have more than 42 calendar days of holiday per year (Conclusions
2011).

The Committee asked previously whether in the event of illness or accident during
the holidays, young workers have the right to take the leave lost at some other time
(Conclusions 2011). The report indicates that according to Article 133 of the Labour
Code, the young employees under 18 may be granted leave at a time convenient for
them. The report indicates that the postponement of holidays as provided in the
order of preference schedule from one month of the current year to the next or from
the current to the next year of employment or next calendar year is allowed. The
Committee notes from another source that according to Article 134 of the Labour
Code, the holidays may be postponed at the employee’s initiative in case of a
temporary disability (Labour Code of 1 February 1999).

The Committee asked whether young workers are allowed to waive their right to
annual leave in return for increased remuneration. The report indicates that
according to Article 135 of the Labour Code, employers are prohibited from refusing
to grant leave to the employees. The report states that the employees are paid
compensation in the established amount and manner for unused holiday during the
relevant employment year. The Committee considers that the option of giving-up the
annual holiday for financial compensation is not in conformity with Article 787 of the
Charter.

The Committee recalls that the situation in practice should be regularly monitored
and therefore it asks information on the number and nature of violations detected as
well as on sanctions imposed by the monitoring bodies for breach of the regulations
regarding paid annual holidays of young workers under the age of 18.

Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 787 of the Charter on the ground that young workers have the option of
giving-up their annual holiday for financial compensation.
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Article 7 - Right of children and young persons to protection
Paragraph 8 - Prohibition of night work

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The Committee noted previously that according to the Article 254 of the Labour
Code, young workers under the age of 18 are not permitted to work at night. For
young workers under the age of 18, night time is considered between 8 p.m. and 7
a.m. (Conclusions 2011).

In its previous conclusion (Conclusions 2011), the Committee asked whether the
prohibition of night work applies to all sectors and if not, what the exceptions are.
The report indicates that the prohibition of night work for young workers under the
age of 18 applies to all enterprises, establishments, organisations as well as
workplaces where an employment agreement exists without the establishment of an
entity. It applies also to employees performing jobs in their homes using their
employer’s materials.

The Committee recalls that the situation in practice should be regularly monitored
and therefore it asks the next report to provide information on the number and
nature of violations detected as well as on sanctions imposed for breach of the
regulations regarding prohibition of night work for young workers under the age of
18.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 788 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 9 - Regular medical examination

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The report indicates that Section 15 of the Law on Protection of Public Health
provides that young persons under the age of 18 can be employed in certain
occupations only after a medical control and they shall undergo a medical check-up
annually at the expense of the employer until they reach the age of 18. The list of
occupations that require compulsory check-ups was approved by the Decision of the
Collegium of the Ministry of Health. No. 46 of 13 December 2012 on "Improving the
compulsory medical check-ups".

The Committee notes that the obligation to carry out a medical examination of young
workers under the age of 18 refers only to certain occupations. It asks the next
report to specify what occupations require a medical control on recruitment and
annual check ups thereafter.

The Committee recalls that the situation in practice should be regularly monitored
and asks how the State authorities monitor the observance of the applicable rules in
practice. It asks the next report to provide information on the number and nature of
violations detected by the monitoring bodies (eg the Labour Inspectorate, health
services) as well as on sanctions imposed on employers in practice for breach of the
rules concerning the medical examination of young persons under 18 years of age.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 789 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 10 - Special protection against physical and moral dangers

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

Protection against sexual exploitation

The Committee recalls that under Article 7810 of the Charter, an effective policy
against commercial sexual exploitation of children should cover primary and
interrelated forms: child prostitution, child pornography and trafficking in children.

e child prostitution includes the offer, procurement, use or provision of a
child for sexual activities for remuneration;

e child pornography is given an extensive definition and takes account of
the fact that new technology has changed the nature of child;
pornography. It includes the procurement, production, distribution,
making available and simple possession of material that visually depicts
a child engaged in sexually explicit conduct.

o trafficking of children is the recruiting, transporting, transferring,
harbouring, delivering, selling or receiving children for the purposes of
sexual exploitation.

Furthermore, States must criminalise the all act of sexual exploitation with all
children under 18 years of age irrespective of lower national ages of sexual consent.

In its previous conclusion (Conclusions 2011) the Committee wished to be informed
of the legislative basis for prohibition of all forms of sexual exploitation of children as
described above.

It notes from the report that the acts of involving children in prostitution, child
pornography, child trafficking labour exploitation have been criminalised as distinct
forms of crime in the Criminal Code.

The Committee further notes from the replies to the general overview questionnaire
under the Council of Europe Convention on the Protection of Children Against
Sexual Exploitation and Sexual Abuse that by the Law 408-IVQD of the Republic of
Azerbaijan (2012) that Article 171-1 has been added to the Criminal Code which
criminalises advertising, selling, transferring, offering, creating conditions for
acquisition, distributing or keeping child pornography. Child Pornography stands for
any material or item that visually depicts a minor engaged in sexually explicit
conduct or a child’s sexual organs for sexual purpose. Article 144 criminalises
trafficking of minors.

The Committee asks whether the legislation also criminalises all acts of sexual
exploitation of children until the age of 18.

The Committee recalls that child victims of sexual exploitation should not be
prosecuted for any act connected with this exploitation. Article 7810 imposes an
obligation of non-prosecution of all children under 18 in the criminal justice system,
to ensure that they are treated as victims rather than criminals by the law
enforcement and judicial authorities. In this connection it notes that according to the
classification given by Article 308 of the Administrative Offences Code, women over
16 but under the age of 18 may be held criminally liable for prostitution. The
Committee considers that this situation is not in conformity with the Charter.
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Protection against the misuse of information technologies

In its previous conclusion the Committee wished to receive information concerning
supervisory mechanisms and sanctions for sexual exploitation of children through
the information technologies. It notes that the report does not provide this
information.

The Committee recalls that under Article 7810 of the Charter in light of the fact that
new information technologies have made the sexual exploitation of children easier,
States Parties must adopt measures in law and in practice to protect children from
their misuse. As for example the internet is becoming one of the most frequently
used tools for the spread of child pornography, States parties must take measures
to combat this, such as by providing that Internet service providers be responsible
for controlling the material they host, encouraging the development and use of the
best monitoring system for activities on the net (safety messages, alert buttons, etc)
and logging procedures (filtering and rating systems, etc.).

In the absence of information on this issue, the Committee considers that it has not
been established that children are protected against the misuse of information
technologies.

Protection from other forms of exploitation

According to the report, the National Action Plan on Combating Trafficking in human
beings 2009-2013 was approved which sets the rules for providing shelters for
children, victims of trafficking.

In line with the national Action Plan a memorandum of understanding on
cooperation was signed between the Ministry of Internal Affairs and the NGO
Coalition to raise awareness of human trafficking and the dangers emanating from it.
Public awareness campaigns are organised every year.The Committee takes note
of the various events organised by different NGOs with the support of OSCE, Open
Society Institute and Save the Children.

According to the report, social shelters and rehabilitation centres were constructed
to give specialised assistance, which was rendered to up to 160 children and youth,
victims of violence, including family violence, sexual, physical and psychological
violence.

In 2010-2013 the Children’s Union of Azerbaijan registered 3,765 children and
teenagers who are neglected or spend most of their time in the street. The
organisation facilitated placement of 135 children in orphanages and boarding
schools, 2,341 children were sent to medical facilities. In 2013 overall 462 minors
were detected who were involved in begging and street life.

The Committee takes note of the information on the identified cases of trafficking. It
notes that in 2010-2013, 7 children were identified as victims of human trafficking.

The Committee takes note of the Recommendation CP(2014)10 on the
implementation of the Council of Europe Convention on Action against Trafficking in
Human Beings by Azerbaijan, which calls for further improvement of the
identification of victims of trafficking, in particular by strengthening the involvement
of specialised NGOs and other actors in victim identification, and improvement the
detection of victims of trafficking among children and irregular migrants. The
Committee wishes to be informed of any progress in this respect.

The Committee recalls that under the Charter, the prohibition of all forms of corporal
punishment of children is a measure that avoids discussions and concerns as to
where the borderline would be between what might be acceptable form of corporal
punishment and what is not (General Introduction to Conclusions XV-2(2001)). The
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Committee has clearly stated that all forms of corporal punishment must be
prohibited in the home, in schools and in institutions and this prohibition must have
an explicit legislative basis. The sanctions available must be adequate, dissuasive
and proportionate (Complaint No 18/2003, World Organisation against Torture
(OMCT) v. Ireland, decision on the merits of 7 December 2004).

Committee recalls that the Charter was conceived as a whole and in some cases its
provisions complement each other, as well as overlap in part (Mental Disability
Advocacy Center (MDAC) v. Bulgaria; Complaint No. 41/2007; decision on
admissibility of 26 June 2007, 88). This is the case with the protection of children
from ill-treatment and abuse. The Committee considers that the fact that the right of
children and young persons to social, legal and economic protection is guaranteed
under Article 17 of the Charter does not exclude the examination of certain relevant
issues relating to the protection of children under Article 7810. In this connection,
the Committee recalls having held the scope of the said two provisions to overlap to
a large extent (Conclusions XV-2 (2001), Statement of interpretation on Article
7810).

Therefore, since Azerbaijan has not accepted Article 1781 of the Charter, the
Committee will examine the issue relating to corporal punishment under this
provision.

The Committee notes from another source (Global Initiative to end corporal
punishment of children) that prohibition is still to be achieved in the home,
alternative care settings and day care. There is no defence for the use of corporal
punishment enshrined in legislation but there is no explicit prohibition and provisions
against violence and abuse are not interpreted as prohibiting corporal punishment in
childrearing.

Corporal punishment is lawful in the home. The Law on the Rights of the Child 1998
states in Section 12 that “cruel treatment of children by parents and other persons,
the application of mental or physical abuse on children, and violation of children’s
rights” is a cause for deprivation of parental rights. Under the Family Code 1999 the
child has the right to respect for his/her dignity by the parents (Article 49) and to
protection from parental abuse (Article 51). However, none of these provisions are
interpreted as prohibiting all corporal punishment in childrearing.

Provisions against violence and abuse in the Criminal Code 1999, the Law on
Prevention of Domestic Violence 2010 and the Constitution 2002 are not interpreted
as prohibiting all corporal punishment.

There is no prohibition of corporal punishment in alternative care settings. The
protections in the Law on the Rights of the Child 1998 apply but neither these nor
the Law on Social Protection of Children Without Parents 1999 explicitly prohibit all
corporal punishment.

Corporal punishment is considered unlawful under Section 32(3)(11) of the Law on
Education 2009, which states that students have the right “to be protected from
actions that are degrading to honour and human dignity and violate human rights”.
Article 33(3) states that teachers have the obligation “to respect the honour and
dignity of students” and “to protect children and youth from all forms of physical and
mental abuse”.

The Committee considers that the situation is not in conformity with the Charter as
all forms of corporal punishment are not prohibited in the home and in institutions.
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Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 7810 of the Charter on the grounds that:
e children over 16 but under the age of 18 may be held criminally liable for
prostitution;
e it has not been established that children are protected against the
misuse of information technologies;

o all forms of corporal punishment are not prohibited in the home and in
institutions.
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Article 8 - Right of employed women to protection of maternity
Paragraph 1 - Maternity leave

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

Right to maternity leave

The Committee previously noted that Article 125 of the Labour Code, which applies
both to the private and the public sector, provides for a paid leave of 70 days before
childbirth (pregnancy leave) and 56 days afterwards (maternity leave), which can be
extended to 70 days in case of multiple births or other complications. Further
extensions are provided for women working in the industrial sector.

The Committee previously asked whether there is a period of compulsory postnatal
leave and whether part of the leave can be relinquished at the employee’s request.
It also asked whether part of the pregnancy leave could be postponed after the birth.
As the report does not provide any clarifications in this respect, the Committee
reiterates these questions and considers that, should the next report fail to answer
them, there will be nothing to prove that the situation is in conformity with the
Charter on this point.

Right to maternity benefits

Benefits corresponding to the average monthly pay during the 12 months preceding
the birth are paid for the entire period of pregnancy and maternity leave, both in the
private and public sector.

In order to be entitled to these benefits, the woman concerned needs to have
contributed to the social scheme for at least six months. The Committee asks the
next report to clarify how this period of six months is calculated, namely whether the
person needs to have contributed during the last six months preceding the period of
entitlement to pregnancy leave, whether she needs to have at least six months of
contribution over the previous 12 months or what other reference period is
considered when assessing the six-months’ requirement.

The Committee refers to its Statement of Interpretation on Article 881 (Conclusions
2015) and asks whether the minimum rate of maternity benefits corresponds at least
to the poverty threshold, defined as 50% of the median equivalised income,
calculated on the basis of the Eurostat at-risk-of-poverty threshold value.

The Committee previously found that the criteria applied in assessing the qualifying
period to receive maternity benefits were not in conformity with the Charter, on
grounds that the periods of unemployment were not taken into account. The report
acknowledges that, although draft legislation has been proposed to solve this
problem, no changes have been adopted yet. Accordingly, the situation remains not
in conformity with Article 881 of the Charter on this point.

Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 881 of the Charter on the ground that interruptions in the employment record
are not taken into account in the assessment of the qualifying period required for
entitlement to maternity benefits.
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Article 8 - Right of employed women to protection of maternity
Paragraph 2 - lllegality of dismissal during maternity leave

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

Prohibition of dismissal

The Committee previously noted (Conclusions 2011) that Article 79 of the Labour
Code prohibits employers from terminating the employment contract of pregnant
women and women with children under three years old, except in case of liquidation
of the activities of the employer (Article 70(a)) or in the event of the expiry of the
term of an employment contract (Article 73).

Redress in case of unlawful dismissal

Article 195 of the Labour Code provides for the full financial liability of the employer,
when the employment contract is illegally terminated and there is a binding court
decision. The Committee previously noted that, in such cases, the woman
concerned can be reinstated upon instruction of the Labour Inspectorate and that
the same regime applies to women employed in the private and public sector.

In response to the Committee’s request for details concerning the compensation
which may be awarded in such cases, the report confims that in case of illegal
termination of the employment contract the employee is entitled to claim damages
under Article 196 of the Labour Code, as well as under Article 9 (right to appeal to a
court for protection of the employee’s labour rights) and 16(1) (right to appeal to a
court in case of discrimination).

The Committee furthermore asked for information as regards the level of the
compensation awarded, whether a ceiling applied to it and, if so, whether the ceiling
applied both to pecuniary and non-pecuniary damages, whether both types of
damages are awarded by the same courts and how long it takes on average for
courts to award compensation. Although the report does not provide the information
requested, the Committee notes that according to Article 299 of the Labour Code
(as available on the ILO
database, http://www.ilo.org/dyn/natlex/docs/WEBTEXT/54131/65184/E99AZEQ1.ht
m) there shall be no limit on the amount of a claim and its collection in an individual
labour dispute and that under Article 300 an employee unlawfully dismissed under
Article 79 can claim, in addition to reinstatement, a compensation for damage which
would take account of the loss of salary during the period of unemployment, the
legal and other expenses occurred as well as non-pecuniary damage. It asks the
next report to confirm this information and to provide examples of case law showing
how these provisions are applied in cases of unlawful dismissal of employees during
pregnancy or maternity leave. It also reiterates the other outstanding questions and
points out that, should the next report not provide the requested information, there
will be nothing to establish that the situation is conformity in this respect. It reserves
in the meantime its position on this point.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.
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Article 8 - Right of employed women to protection of maternity
Paragraph 3 - Time off for nursing mothers

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

It notes that there have been no changes to the situation which it previously found to
be in conformity with the Charter: under Article 244 of the Labour Code, women
workers who have a child under the age of one and half year are entitled to nursing
breaks, in addition to their regular breaks. The nursing breaks should be taken every
three hours and last at least thirty minutes each (one hour in case of more than one
child). Upon the employee’s request, the nursing breaks can be added to the regular
lunch or rest breaks, or they can be taken at the beginning and/or end of the
workday. Nursing breaks are considered as part of the working hours and paid as
such. The same regime applies to women employed in the public sector.

Conclusion

The Committee concludes that the situation in Azerbaijan is in conformity with Article
883 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 4 - Regulation of night work

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

It notes that there have been no changes to the situation which it previously found to
be in conformity with the Charter: According to Article 242 of the Labour Code,
which also applies to women employed in the public sector, night work is prohibited
for women who are pregnant or have children under the age of three. As the report
does not indicate, in response to the Committee’s question, whether there are any
exceptions to this rule, the Committee asks the next report explicitly to confirm that
this is the case. The Committee furthermore asks the next report to clarify whether
the employed women concerned are transferred to daytime work until their child is
three years old and what rules apply if such transfer is not possible.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 884 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 5 - Prohibition of dangerous, unhealthy or arduous work

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

It previously noted that Article 241 of the Labour Code prohibits to employ women in
labour intensive work, in hazardous workplaces, as well as in underground tunnels,
mines, and other underground work. The prohibition on underground work for
women does not apply to work involving leadership positions where no physical
work is needed, as well as in social work, sanitation and medical services, or in
cases involving going underground without doing any physical work. The same
provision sets limit to the weight which women are allowed to lift and carry in the
framework of their professional activity and prohibits such activities for pregnant
women and women with children aged under three years old. The same prohibitions
and restrictions also apply to women employed in the public sector.

The report mentions a decision of the Cabinet of Ministers of 20 October 1999, No.
170 on the "List of hazardous productions, occupations (duties), as well as
underground works where employment of women is prohibited”, as well as a draft
Law aimed at abrogating the current prohibition to women’s employment set out in
the abovementioned Article 241 of the Labour Code. The Committee asks the next
report to provide updated information on this draft legislation. It notes however that
the report does not contain the specific information requested on prohibitions or
restrictions on dangerous activities, in particulat those involving exposure to lead,
benzene, ionizing radiation, high temperatures, vibration or viral agents, for women
who are pregnant, have recently given birth or are nursing their infant.

Accordingly, the Committee reiterates its request for a comprehensive, detailed and
updated description of the rules aimed at ensuring a high level of protection against
all known hazards to the health and safety of women who come within the scope of
Article 8, paragraph 5 of the Charter. In particular, it asks whether all the specific
risks referred to above (that is, activities involving exposure to lead, benzene,
ionizing radiation, high temperatures, vibration or viral agents) are included in the
List of hazardous productions and occupations and are restricted for women during
pregnancy, in the period following the birth and during their nursing period. The
Committee asks the next report to detail such restrictions. In the meantime, in the
absence of the information requested, it considers that it has not been established
that there are adequate regulations on dangerous, unhealthy and arduous work in
respect of pregnant women, women who have recently given birth or who are
nursing their infant.

The Committee furthermore recalls that national law must make provision for the re-
assignment of women who are pregnant or nursing their infant if their work is
unsuitable to their condition, with no loss of pay. If this is not possible, such women
should be entitled to paid leave and they should retain the right to return to their
previous employment. The Committee asks the next report to indicate whether the
national law provides for the reassignment of pregnant and nursing employees to
work compatible with their condition, without loss of pay, or for paid leave in case
such reassignment is not possible. It also asks whether, at the end of the protected
period, the concerned women retain the right to return to their previous post. It
reserves in the meantime its position on this point and considers that, should the
next report not provide the requested information, there will be nothing to establish
that the situation is in conformity in this respect.
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Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 885 of the Charter on the ground that it has not been established that there
are adequate regulations on dangerous, unhealthy and arduous work in respect of

pregnant women, women who have recently given birth or who are nursing their
infant.
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Article 16 - Right of the family to social, legal and economic protection

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

Social protection of families

Housing for families

The Committee has constantly interpreted the right to economic, legal and social
protection of family life provided for in Article 16 as guaranteeing the right to
adequate housing for families, which encompasses secure tenure supported by law
(Centre on Housing Rights and Evictions (COHRE) v. Croatia, Complaint 52/2010,
decision on the merits of 22 June 2010, § 54).

Under Article 16, States Parties must promote the provision of an adequate supply
of housing for families, take the needs of families into account in housing policies
and ensure that existing housing be of an adequate standard and size considering
the composition of the family in question, and include essential services (such as
heating and electricity). Furthermore, the obligation to promote and provide housing
extends to ensuring enjoyment of security of tenure, which is necessary to ensure
the meaningful enjoyment of family life in a stable environment. The Committee
recalls that this obligation extends to ensuring protection against unlawful eviction
(European Roma Rights Center (ERRC) v. Greece, Complaint No. 15/2003,
decision on the merits of 8 December 2004, § 24).

The effectiveness of the right to adequate housing requires its legal protection
through adequate procedural safeguards. Occupiers and tenants must have access
to affordable and impartial judicial or other remedies (administrative review, etc.).
Any appeal procedure must be effective (Conclusions 2003 France, Italy Slovenia
and Sweden; Conclusions 2005 Lithuania and Norway; European Federation of
National Organisations working with the Homeless (FEANTSA) v. France, Complaint
No 39/2006, decision on the merits of 5 December 2007, 8§ 80-81). Public
authorities must also guard against the interruption of essential services such as
water, electricity and telephone (Conclusions 2003, France).

As to protection against unlawful eviction, States must set up procedures to limit the
risk of eviction (Conclusions 2005, Lithuania, Norway, Slovenia and Sweden). The
Committee recalls that in order to comply with the Charter, legal protection for
persons threatened by eviction must include:

e an obligation to consult the parties affected in order to find alternative

solutions to eviction;

e an obligation to fix a reasonable notice period before eviction;

e accessibility to legal remedies;

e accessibility to legal aid;

e compensation in case of illegal eviction
To enable it to assess whether the situation is in conformity with Article 16 of the
Charter as regards access to adequate housing for the families, the Committee
asked in its previous conclusion (Conclusions 2011) for information on all the
aforementioned points.

Despite the Committee’s request the report provides no information. The Committee
therefore reiterates its request. Should the next report not provide the requested
information there will be nothing to show that the situation is in conformity with the
Charter on these points.

As regards access to housing for vulnerable families and Roma in particular, the
Committee has held that "as a result of their history, the Roma have become a
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specific group of disadvantaged group and vulnerable minority. They therefore
require special protection. Special consideration should be given to their needs and
their different lifestyle both in the relevant regulatory framework and in reaching
decisions in particular cases, not only for the purpose of safeguarding the interests
of the minorities themselves but to preserve cultural diversity of value to the whole
community" Centre on Housing Rights and Evictions (COHRE) v. Italy, Complaint
No. 58/2009, decision on the merits of 25 June 2010, §§ 39-40).

Despite the Committee’s request the report provides no information on access to
housing for Roma families. The Committee therefore reiterates its request. Should
the next report not provide the requested information there will be nothing to show
that the situation is in conformity with the Charter on this point.

Childcare facilities

The Committee notes that as Azerbaijan has accepted Article 27 of the Charter,
measures taken to develop and promote child day care structures are examined
under that provision.

Family counselling services

The report indicates that the State Committee for Family, Women and Children
Affairs performs counselling services. The Committee wishes the next report to
indicate how such services are distributed across the country (geographical
coverage).

Participation of associations representing families

The Committee recalls that to ensure that families’ views are catered for when family
policies are framed, the authorities must consult associations representing families.

Despite the Committee’s request the report provides no information on the
participation of associations representing families in the framing of family policies.
The Committee therefore reiterates its question. Should the next report not provide
the requested information there will be nothing to show that the situation is in
conformity with the Charter on this point.

Legal protection of families

Rights and obligations of spouses

The Committee recalls that in cases of irreparable deterioration in family relations,
Article 16 of the Charter requires the provision of legal arrangements to settle
marital conflicts and in particular conflicts pertaining to children (care and
maintenance, deprivation and limitation of parental rights, custody and access to
children when the family breaks up).

Despite the Committee’s request the report provides no information on the rights
and obligations of spouses in cases of irreparable deterioration in family relations.
The Committee therefore reiterates its question. Should the next report not provide
the requested information there will be nothing to show that the situation is in
conformity with the Charter on this point.

28



Mediation services

The Committee understands that Centres for Supporting Children and Families
perform mediation services. It asks for confirmation of that understanding. These
centres operate in 11 regions, are financed by the State and provide services free of
charge. The report also indicates that in 2013 the centres received 2,222 appeals
related mostly to family conflicts, family violence and children in need of special
care.

Domestic violence against women

The Law on Prevention of Domestic Violence of 22 June 2010 identified
mechanisms for taking necessary legal, social and other actions for the prevention
of domestic violence. Along with the duties related to the prosecution of crimes
defined in the relevant legislation, the above-mentioned Law provides that the
relevant state entity shall take several actions such as: providing immediate medical
care, temporary shelter, psychological rehabilitation, security for the aggrieved
person during the examination, issuing a protective order for the aggrieved person,
etc. In this regard, 3,500 police officers received special trainings.

In addition, the report mentions activity projects realised in cooperation with the
Baku Office of the OSCE, call centre systems, the drafting of the National Strategy
for Prevention of Domestic Violence, the organisation of conferences and round
tables. It also points out that for the period 2010-2013 a decrease has been
observed in the number of crimes involving violence against women and that overall
24% of crimes occur within the family.

Economic protection of families

Family benefits

The Committee recalls that in order to comply with Article 16, child allowances must
constitute an adequate income supplement, which is the case when they represent
a significant percentage of median equivalised income.

The Committee takes note of the data in the report and in MISSCEO concerning the
various amounts of the basic family benefits. In order to assess whether child benefit
represents an adequate income supplement the Committee asked in its previous
conclusion (Conclusions 2011) the median equivalised income. Given that the report
provides no such information, the Committee asks the next report to indicate similar
indicators, such as the national subsistence level, average income or the national
poverty threshold, etc.

Vulnerable families

The Committee recalls that States’ positive obligations under Article 16 include
implementing means to ensure the economic protection of various categories of
vulnerable families, including Roma families.

Despite the Committee’s request the report provides no information on the economic
protection of Roma families. The Committee therefore reiterates its question. Should
the next report not provide the requested information there will be nothing to show
that the situation is in conformity with the Charter on this point.
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Equal treatment of foreign nationals and stateless persons with regard to
family benefits

The Committee notes that foreigners and stateless persons residing permanently in
Azerbaijan are entitled to family benefits on an equal footing with Azerbaijani
nationals. In its previous conclusion (Conclusions 2011) the Committee asked to be
informed on the requirements to acquire permanent resident status. The report
indicates that pursuant to the Migration Code, foreigners and stateless persons
temporarily residing at least 2 years in Azerbaijan can submit an application to
obtain the permit for permanent residence. The Committee recalls that the period of
1 year before benefiting from family benefits is manifestly excessive (Conclusions
XVIII-1 (2006), Denmark). It therefore concludes that the situation is not in
conformity with the Charter.

The Committee asks the next report to indicate whether refugees are treated equally
with regard to family benefits.

Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 16 of the Charter on the ground that equal treatment of nationals of States
Parties regarding the payment of family benefits is not ensured because the length
of residence requirement is excessive.
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Article 27 - Right of workers with family responsibilities to equal opportunity
and treatment
Paragraph 1 - Participation in working life

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

Employment, vocational guidance and training

According to the report the State Employment Service implements active labour
market programmes aimed at supporting unemployed persons and those in search
of a job, including those who left the job market due to family commitments to
reintegrate in the labour market. Job search services, organisation of professional
development courses as well as engagement in public works are offered in the
framework of these programmes. The preparation of modular training programme
was implemented within the project 'development of social protection’. The Ministry
of Education approved 43 modular training programmes as basic teaching
programmes which were prepared by a group of professional advisors on the basis
of the ILO methodology. Each module includes training programme package,
training elements, aide-memoires for trainees and trainers.

Conditions of employment, social security

In reply to the Committee’s question in the previous conclusion (Conclusions 2011)
the report states that the periods of paid and partially paid social leave granted for
caring for children are counted towards the employee’s seniority in social insurance,
and are taken into account in the calculation of pension entitlement. Other periods
are not counted towards the employee’s seniority in social insurance, since social
insurance contributions are not made during these periods. The Committee wishes
to be informed of these other periods and their length.

The Committee asks the next report to describe any working conditions foreseen in
legislation that may facilitate the reconciliation of working and private life, such as
part-time work, working from home or flexible working hours.

Child day care services and other childcare arrangements

In its previous conclusion the Committee asked for statistical information on the
number of places in créches, by age group, and the number of applications for
places turned down. It notes that the report does not provide this information.
Therefore, the Committee considers that it has not been established that there is
enough number of places in childcare facilities.

The Committee wishes to receive updated information regarding the numbers of
places in kindergartens, by age group and the number of applications for places
turned down. It wishes to know whether services are affordable and of high standard
(quality being assessed on the basis of the number of children under the age of six
covered, staff to child ratios, staff qualifications, suitability of the premises and the
amount of the financial contribution parents are asked to make).

Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 2781 of the Charter on the ground that it has not been established that there
is enough places in childcare facilities.
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Article 27 - Right of workers with family responsibilities to equal opportunity
and treatment
Paragraph 2 - Parental leave

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

The report states that the right of women parental leave is enshrined in Article 127
of the Labour Code, which provides that a single parent or another family member
who is directly caring for a child until it is three years old, shall be eligible for
partially-paid social leave. An employee caring for a child may use partially paid
social leave completely or in part at his discretion.

The Committee recalls in this connection that under Article 2782 of the Charter
national legislation should entitle men and women to an individual right to parental
leave. With a view to promoting equal opportunities and equal treatment between
men and women, the leave should to provided to each parent and at least some part
of it should be non-transferable.

According to Article 117 of the Labour Code women with two children under the age
of 14 shall be eligible for 2 additional calendar days of vacation time, while women
with three or more children of this age or with a disabled child under the age of 16
shall be eligible for 5 additional calendar days of vacation time. Fathers raising their
children as single parents and adoptive parents shall be eligible for the additional
vacation time.

The Committee considers that it has not been established that Articles 117 and 127
provide for an individual, non-transferable right of each parent who are not single
parents, to parental leave. Therefore, the situation is not in conformity with the
Charter.

All women who having taken social leave for pregnancy or maternity, or partially
paid social leave are entitled to return to their places of employment after the end of
the leave except for cases set forth in the legislation (e.g. the termination of the term
of the labour contract or closing down of the enterprise where the woman worked).

As regards the remuneration of parental leave, according to the report, during the
partially paid social leave a monthly benefit in the amount of 30 AZN (€ 25) is paid
until the child is one and a half years old. A monthly benefit in the amount of 15 AZN
(€ 12) is paid until the child reaches three years.

The Committee recalls that under Article 2782 of the Charter the States are under a
positive obligation to encourage the use of parental leave by either parent. The
States shall ensure that an employed parent is adequately compensated for his/her
loss of earnings during the period of parental leave.

The modality of compensation is within the margin of appreciation of the States
Parties and may be either paid leave (continued payment of wages by the
employer), a social security benefit, any alternative benefit from public funds or a
combination of such compensations. Regardless of the modality of payment, the
level shall be adequate (Statement of Interpretation on Article 2782, Conclusions
2015).

The Committee considers that the level of social leave benefit is too low and thus it
is inadequate. Therefore, the situation is not in conformity with the Charter.
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Conclusion

The Committee concludes that the situation in Azerbaijan is not in conformity with
Article 2782 of the Charter on the grounds that:

e it has not been established that the legislation provides for an individual,
non-transferable right to parental leave for each parent, who are not
single;

o the level of social leave benefit is inadequate.
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Article 27 - Right of workers with family responsibilities to equal opportunity
and treatment
Paragraph 3 - lllegality of dismissal on the ground of family responsibilities

The Committee takes note of the information contained in the report submitted by
Azerbaijan.

Article 79 of the Labour Code prohibits termination of the employment contract of
pregnant women and women with children under the age of three or men who raise
alone a child under the age of three.

Article 296 of the Labour Code provides that an employee has three months to
appeal to the body responsible for reviewing individual labour disputes. An
employee may also appeal to a court for the settlement of an individual labour
dispute. To resolve labour disputes pertaining to monetary or property claims, as
well as disputes pertaining to damages, an employee may appeal to a court within
one yeatr.

Article 300 of the Labour Code defines the legal consequences of an employer’s
failure to comply with the rules for terminating an employment contract. If an
employer unlawfully terminates employment relations with an employee, the court
will order the reinstatement of the employee by retaining his salary for the period of
absence from work or by approving the parties’ reconciliation agreement. In its
decision, the court can also order the payment of compensation to the employee in
the amount of damage that was caused.

The term 'the amount of damage caused’ is interpreted as the sum of the average
salary of an employee in the period of unemployment due to unlawful dismissal, the
amount of all expenses incurred by the employee in the process, as well as the
compensation of moral damage.

The Committee understands that the legislation does not impose any ceiling on the
overall amount of compensation which can be awarded in unlawful dismissal cases
on the ground of family responsibilities. The Committee asks whether this
interpretation is correct and also asks for the the relevant domestic case law
examples.

Conclusion

Pending receipt of the information requested, the Committee concludes that the
situation in Azerbaijan is in conformity with Article 2783 of the Charter.
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The role of the European Committee of Social Rights (the Committee) is to rule on the
conformity of the situation in States Parties with the Revised European Social Charter (the
Charter). The Committee adopts conclusions through the framework of the reporting
procedure and decisions under the collective complaints procedure.

Information on the Charter, statements of interpretation, and general questions from the
Committee, are reflected in the General Introduction to all Conclusions.

The following chapter concerns Belgium which ratified the Charter on 2 March 2004. The
deadline for submitting the 9™ report was 31 October 2014 and Belgium submitted it on 3
November 2014.

In accordance with the reporting system adopted by the Committee of Ministers at the
1196th meeting of the Ministers’ Deputies on 2-3 April 2014, the report concerns information
requested by the Committee in Conclusions 2013 in respect of its conclusions of non-
conformity due to a repeated lack of information®:

- Right to benefit from social services — Public participation in the establishment and
maintenance of social services (Article 1482).

The Committee adopted a conclusion of conformity on this provision.

The next report by Belgium will deal with the accepted provisions of the thematic group
"Employment, training and equal opportunities":
o the right to work (Articlel),
o the right to vocational guidance (Article 9),
e the right to vocational training (Article 10),
o the right of persons with disabilities to independence, social integration and
participation in the life of the community (Article 15),
o the right to engage in a gainful occupation in the territory of other States Parties
(Article 18),
o the right of men and women to equal opportunities (Article 20),
o the right to protection in cases of termination of employment (Article 24),
o the right to workers to the protection of claims in the event of insolvency of the
employer (Article 25).

The report should also contain information requested by the Committee in Conclusions 2014
in respect of its findings of hon-conformity due to a repeated lack of information:

- Right to a fair remuneration — Decent remuneration (Article 481)
The deadline for submitting that report was 31 October 2015.

Conclusions and reports are available at www.coe.int/socialcharter

lBelgium also submitted a report on follow-up to decisions on the merits in collective complaints. The
Committee’s findings in this respect are available in a separate document.


http://www.coe.int/socialcharter

Article 14 - Right to benefit from social services
Paragraph 2 - Public participation in the establishment and maintenance of social services

In application of the reporting system adopted by the Committee of Ministers at the 1196th
meeting of the Ministers’ Deputies on 2-3 April 2014, States were invited to report by 31
October 2014 on conclusions of non-conformity for repeated lack of information in
Conclusions 2013.

The Committee takes note of the information submitted by Belgium in response to the
conclusion that it had not been established that measures were taken to encourage
individuals and voluntary organisations to participate in the establishment and running of
social welfare services (Conclusions 2013, Belgium).

The Committee recalls that Article 1482 requires States to provide support for voluntary
associations seeking to establish social welfare services (Conclusions 2005, Statement of
Interpretation on Article 1482).This does not imply a uniform model, and States may achieve
this goal in different ways: they may promote the establishment of social services jointly run
by public bodies, private concerns and voluntary associations, or may leave the provision of
certain services entirely to the voluntary sector. The “individuals and voluntary or other
organisations” referred to in paragraph 2 include, the voluntary sector (non-governmental
organisations and other associations), private individuals, and private firms. Moreover, in
order to control the quality of services and ensure the rights of the users as well as the
respect of human dignity and basic freedoms, an effective preventive and reparative
supervisory system is required.

The Committee further recalls that its previous conclusion of non-conformity was specifically
based on the absence of information concerning all the Regions and Communities in
Belgium (only information concerning the Flemish Community and the French Community
Commission in Brussels was provided).

The Government, referring to its previous description of the situation in Flanders, states that
the Walloon Region, the French Community Commission in Brussels as well as the German-
speaking Community all provide essentially the same range of social services based on the
following key features: public programming and budgeting of social services with delivery of
services being carried out by public, semi-public and private providers on the basis of a
licensing system (agréments) and specific agreements (conventions). All providers are
subject to supervision with regular inspections and with the possibility of sanctions in case of
failings (for example withdrawal of licenses, cutting of funding or non-renewal of
agreements). In all Regions and Communities provision is made for the participation in
various forms of users of social services, for example through consultative bodies.

The Government also emphasises that legislation transposing the relevant EU directives
ensures that social services are provided without discrimination irrespective of whether the
provider is public or private.

The Committee takes note of the detailed information on social services in the Walloon
Region and under the auspices of the French Community Commission in Brussels, including
on organisational aspects, the different types of measures, the number of beneficiaries, the
amount of spending and subsidies, quality norms and supervision mechanisms. The
Committee asks that the next report contain similar information in respect of the German-
speaking Community.

Finally, the Committee notes the information on the new Flemish Government Agreement for
the period 2014-2019 which introduces a number of reforms also pertaining to social
services. The Committee asks that the next report contain information about the
implementation of this agreement and on the results achieved in encouraging individuals and
voluntary or other organisations for the establishment of social services.



Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Belgium is in conformity with Article 1482 of the Charter as regards the measures taken to
encourage individuals and voluntary organisations to participate in the establishment and
running of social services.
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The role of the European Committee of Social Rights (the Committee) is to rule on the
conformity of the situation in States Parties with the Revised European Social Charter (the
Charter). The Committee adopts conclusions through the framework of the reporting procedure
and decisions under the collective complaints procedure.

Information on the Charter, statements of interpretation, and general questions from the
Committee, are reflected in the General Introduction to all Conclusions.

The following chapter concerns Boshia and Herzegovina which ratified the Charter on 7 October
2008. The deadline for submitting the 5th report was 31 October 2014 and Bosnia and
Herzegovina submitted it on 26 May 2015.

In accordance with the reporting system adopted by the Committee of Ministers at the 1196"
meeting of the Ministers’ Deputies on 2-3 April 2014, the report concerns the following
provisions of the thematic group "Children, families and migrants":
o the right of children and young persons to protection (Article 7),
the right of employed women to protection of maternity (Article 8),
the right of the family to social, legal and economic protection (Article 16),
the right of mothers and children to social and economic protection (Article 17),
the right of migrant workers and their families to protection and assistance (Article
19),
o the right of workers with family responsibilities to equal opportunity and treatment
(Article 27),
e the right to housing (Article 31).

Bosnia and Herzegovina has accepted all provisions from the above-mentioned group except
Articles 19, 27 and 31.

The reference period was 1 January 2010 to 31 December 2013.
The conclusions relating to Bosnia and Herzegovina concern 18 situations and are as follows:
— 3 conclusions of conformity: Articles 787, 7810, 883.

— 13 conclusions of non-conformity: Articles 782, 783, 784, 785, 786, 788, 789, 881, 882, 884,
885, 16, 1781.

In respect of the other 2 situations related to Articles 781 and 1782, the Committee needs
further information in order to examine the situation. The Committee considers that the absence
of the information requested amounts to a breach of the reporting obligation entered into by
Bosnia and Herzegovina under the Charter. The Committee requests the Government to
remedy this situation by providing the information in the next report.

During the current examination, the Committee noted the following positive developments:
Article 881

- In accordance with the Council of Minister’s decision, as of 29 September 2010 all employees
of the Bosnia and Herzegovina State Institutions, regardless of their place of residence, are
entitled to maternity benefits in the amount of the average net salary earned in the last three
months before the maternity leave.

- Section 45 of the Brcko District Labour Act was amended on 23 August 2014 and a new
Decision on the Conditions and Manners of Payment of Compensation of Salary during
Maternity Leave (No. 34-000890/13 of 15 January 2014) entered into force on 22 January 2014.
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The next report will deal with the following provisions of the thematic group "Employment,
training and equal opportunities™:
o the right to work (Articlel),
e the right to vocational guidance (Article 9),
o the right to vocational training (Article 10),
o the right of persons with disabilities to independence, social integration and
participation in the life of the community (Article 15),
o the right to engage in a gainful occupation in the territory of other States Parties
(Article 18),
o the right of men and women to equal opportunities (Article 20),
o the right to protection in cases of termination of employment (Article 24),
o the right to workers to the protection of claims in the event of insolvency of the
employer (Article 25).

The deadline for submitting that report was 31 October 2015.

Conclusions and reports are available at www.coe.int/socialcharter.



Article 7 - Right of children and young persons to protection
Paragraph 1 - Prohibition of employment under the age of 15

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Brc¢ko District.

The report indicates that, according to the Labour Law of the Federation of Bosnia and
Herzegovina, it is not permitted to conclude an employment contract with persons under the age
of 15. The contract concluded in breach of this provision shall be deemed null and void, and
thus shall not produce any legal consequences. The report indicates that the labour inspectors
did not detect any cases of employment contracts concluded with persons under the age of 15.

In Republika Srpska, an employment contract cannot be concluded with a person under 15
years of age and who does not have the general health ability to work (Section 14 of the Labour
Law).

With regard to the Brcko District, the report indicates that it is prohibited to persons under the
age of 15 to conclude an employment contract (Section 10 of the Labour Law). A person of 15
years of age may conclude an employment contract only with the consent of one or both
parents or the legal guardian, and if a licensed doctor or the competent medical institution have
issued a certificate showing that the minor had been examined and that he/she is physically and
mentally able to perform the tasks required by the respective job.

The Committee notes from the information provided in the report that the legal provisions which
prohibit a person below the age of 15 from concluding an employment contract, apply only to a
formal contractual relationship in all entities of Bosnia and Herzegovina. The Committee
requests the Government to provide information on the measures taken to ensure that children
who are not bound by a formal employment relationship, such as children performing unpaid
work, work in the informal sector or work on a self-employed basis, benefit from the protection
provided by Article 781 of the Charter. The Committee asks what are the measures taken by the
authorities (eg labour inspection) to detect cases of children under the age of 15 working on
their own account or in the informal economy, outside the scope of an employment contract.

The Committee noted previously that light work is not defined by law in any of the entities of
Bosnia and Herzegovina. It asked whether children under 15 are not allowed to perform any
kind of work (Conclusions 2011). The report indicates that children under the age of 15 are not
permitted to be employed in any work, not even in light work. The Committee takes note from
another source of the Government’ s statement that it will strictly enforce the ban on work by
persons under the age of 15 in Republica Srpska, regardless of whether it concerns
engagement in light work activities and it has not envisaged to take any measures to allow such
work by children under 15 (Direct Request (ILO-CEACR) — adopted 2014, published 104th ILC
session (2015), Minimum Age Convention. 1973 (No. 138)).

In its previous conclusion, the Committee asked what the situation in Bosnia Herzegovina was
in relation to monitoring of work done at home. The report indicates that the laws of the
Federation of Bosnia and Herzegovina and Republika Srpska do not regulate work done at
home or outside the employer's premises and, therefore, the competence of the labour
inspection is limited to inspections at the seat or registered workstations of the employer. The
report adds that the new draft of the Labour Law in the Federation of Bosnia and Herzegovina
contains provisions with regard to work done at home. The Labour Law of the Brcko District
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provides the possibility of carrying out work outside the premises of the employer. According to
the report, the labour inspectors have not performed any inspection for monitoring this type of
work yet.

The Committee recalls that work within the family (helping out at home) also comes within the
scope of Article 781 even if such work is not performed for an enterprise in the legal and
economic sense of the word and the child is not formally a worker. Although the performance of
such work by children may be considered normal and even forming part of their education, it
may nevertheless entail, if abused, the risks that Article 781 is intended to eliminate
(International Commission of Jurists (ClJ) v. Portugal, Complaint No. 1/1998, Decision on the
merits of 9 September 1999, §28).

The Committee recalls that States are required to monitor the conditions under which home
work is performed in practice (Conclusions 2006, General Introduction on Article 781). The
Committee asks how the work done at home is monitored.

The Committee previously asked information on the measures taken by the Labour Inspectorate
to detect cases of child labour. The report indicates that according to the labour inspectors’
reports, there have been no cases recorded where employers concluded contracts with persons
under the age of 15. The report indicates that labour inspectors may impose fines ranging from
1,000 to 7,000 Bosnia and Herzegovina Convertible Marks (KM) (€ 512 to € 3,584). The
Committee notes from another source that in both Federation of Bosnia and Herzegovina and
Brcko District the legislation does not establish any penalties for the non-observance of the
minimum age provisions (Sections 15, respectively Section 10 of the Labour Laws). It also notes
that according to the same source, the fine indicated by the Government is provided by the new
draft of the Labour Law of FBiH as a penalty for the offences related to concluding contracts
with children younger than 15 or employing such persons into any type of job (Direct Request
(ILO-CEACR) — adopted 2014, published 104th ILC session (2015), Minimum Age Convention.
1973 (No. 138)). The Committee asks detailed and precise information in the next report on the
applicable sanctions in case of non-observance of the prohibition to conclude an employment
contract with a person under the age of 15.

The Committee recalls that the situation in practice should be regularly monitored. It asks that
the next report provide information on the number and nature of violations detected as well as
on sanctions effectively imposed in practice on employers for engaging children under the age
of 15 in any type of economic activities.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.



Article 7 - Right of children and young persons to protection
Paragraph 2 - Prohibition of employment under the age of 18 for dangerous or unhealthy
activities

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br¢ko District.

The Committee noted previously that the labour codes in the Federation of Bosnia and
Herzegovina, Republika Srpska and the Brcko District provide that young persons cannot work
in extremely difficult physical work, underground or under water, nor in a position that might
pose risk to his/her life and health, development and morals, taking into account his/her
psychological and physical capacities (Conclusions 2011).

The Committee asked whether there exist further specifications in law as to the forms of work or
types of risk that would constitute dangerous or unhealthy activity for young persons.

The report indicates that, in the Federation of Bosnia and Herzegovina, according to the Labour
Law, the Ministry of Labour and Social Policy shall issue a separate regulation to determine the
types of hazardous work prohibited to young persons under 18 years of age. The report
indicates that no such regulation defining the hazardous works prohibited to persons under 18
years of age has been adopted. The Committee takes note from another source of the
Government statement that it is in the process of adopting a new Labour Law (Direct Request
(ILO-CEACR) — adopted 2014, published 104th ILC session (2015), Minimum Age Convention,
1973 (No. 138)). The Committee asks information on any progress made in this regard.

In Republika Srpska, determining the types of hazardous work prohibited to young persons
under 18 years of age shall be regulated by the provisions of sectoral or specific collective
agreements. The Committee notes from another source the Government'’s statement that it will,
during the future discussions related to the adoption of the new Labour Law, ensure that a
provision authorizing the Ministry of Labour to determine hazardous works that are prohibited to
children under 18 years, is included in the new Labour Law (Direct Request (ILO-CEACR) —
adopted 2014, published 104th ILC session (2015), Minimum Age Convention, 1973 (No. 138).

With regard to the Br&ko District, the report indicates that according to Section 41(2) of the
Labour Law, the types of dangerous work prohibited to young persons aged 15-18 years are
determined by the collective agreement which BD still does not have. The types of work or types
of risks that would represent a risk or an unhealthy influence on the young person are not
explicitly listed in BD.

The Committee recalls that in application of Article 782 of the Charter, domestic law must set 18
as the minimum age of admission to prescribed occupations regarded as dangerous or
unhealthy. There must be an adequate statutory framework to identify potentially hazardous
work, which either lists such forms of work or defines the types of risk (physical, chemical,
biological) which may arise in the course of work (Conclusions 2006, France). The Committee
considers that the situation is not in conformity with Article 782 of the Charter on the ground that
the legislation does not define or provide a list of dangerous activities prohibited to young
workers under 18.

The Committee previously asked information on how the Labour Inspectorate monitored the
arrangements regarding employment of young persons in hazardous work and what measures
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were taken in case of violations (Conclusions 2011). The report does not provide any
information on the monitoring activities of the labour inspection.

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely by
the operation of legislation if this is not effectively applied and rigorously supervised. It recalls
that the situation in practice should be regularly monitored and asks that the next report provide
information on the monitoring activities and findings of the Labour Inspectorate for the
respective reference period in relation to the prohibition of employment under the age of 18 for
dangerous or unhealthy activities, including the nature and number of violations detected and
sanctions applied in practice. The Committee points out that should the next report not provide
the information requested, there will be nothing to establish that the situation is in conformity
with Article 782 of the Charter.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 782 of the Charter on the ground that the legislation does not define or provide a list of
dangerous or unhealthy activities prohibited to young workers under 18.



Article 7 - Right of children and young persons to protection
Paragraph 3 - Prohibition of employment of children subject to compulsory education

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br¢ko District.

The Committee noted previously that primary education starts at the age of 6 years old and
continues for a period of eight or nine years. It noted the Government’s statement that as of
June 2013, the age of completion of compulsory education was 15 (Conclusions 2011). The
Committee notes that the age of completion of compulsory education coincides with the
minimum age of employment. It refers to its observations on light work under its conclusion on
Article 781.

The Committee noted previously that labour and education law in Bosnia and Herzegovina do
not allow for the possibility of employment of children during holidays, nor do they define any
types of works that may be performed (Conclusions 2011). The Committee asked clarification
on whether there are any categories of work where children under 15 and subject to compulsory
education may be employed. The report indicates that there are no legal provisions regulating
work during holidays of children subject to compulsory education since there is a general ban on
employment of children under the age of 15. There are no data indicating the employment of
children under 15 years of age.

The report does not provide any information on the situation in practice. The Committee notes
from other sources that 8.9% of children aged between 5 and 14 were engaged in an economic
activity (Direct Request (ILO-CEACR) — adopted 2010, published 100th ILC session (2011),
Minimum Age Convention. 1973 (No. 138)). The Government does not provide any
statistics/data from the labour inspection demonstrating that children who are still subject to
compulsory education do not perform work which prevent them to fully benefit from their
education.

The Committee recalls that the situation in practice should be regularly monitored. It asks the
next report to provide information on the number and nature of violations detected as well as on
measures taken/sanctions imposed on employers for breach of the regulations regarding
prohibition of employment of children subject to compulsory education. Meanwhile, it concludes
that the situation in Bosnia and Herzegovina is not in conformity with Article 783 of the Charter
on the ground that it has not been established that the effective protection against employment
of children subject to compulsory education is ensured in practice.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 783 of the Charter on the ground that it has not been established that the effective
protection against employment of children subject to compulsory education is ensured in
practice.



Article 7 - Right of children and young persons to protection
Paragraph 4 - Working time

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br¢ko District.

The Committee noted previously that young persons under 18 are allowed to work up to 40
hours per week. It concluded that the situation was not in conformity with Article 784 of the
Charter on the ground that the limit of 40 hours of work per week for young workers under the
age of 16 is excessive (Conclusions 2011).

The Committee notes from the information provided in the report that the legal framework has
not changed during the reference period. It recalls that under Article 784 , domestic law must
limit the working hours of persons under 18 years of age who are no longer subject to
compulsory schooling. The limitation may be the result of legislation, regulations, contracts or
practice. For persons under 16 years of age, a limit of 8 hours a day or 40 hours a week is
contrary to the article. The Committee therefore maintains its conclusion of non-conformity on
this point.

The report further indicates that in the Federation of Bosnia and Herzegovina the new draft of
the Labour Law provides a limit of 35 hours of work per week for young workers under 18.
However, the report indicates that the new Labour Law has not been adopted yet. The
Committee asks to be informed of any progress made in this respect.

The report does not provide any information on the situation in practice. The Committee recalls
that the situation in practice should be regularly monitored. It therefore asks the next report to
provide information on the number and nature of violations detected as well as on sanctions
imposed on employers for breach of the regulations regarding the working time for young
workers under the age of 18 who are no longer subject to compulsory schooling.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 784 of the Charter on the ground that the limit of 40 hours’ work per week for young
workers under the age of 16 is excessive.
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Article 7 - Right of children and young persons to protection
Paragraph 5 - Fair pay

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

The Committee asked previously information on the net minimum wage and the net average
wage in order to assess the situation under Article 785. The report provides data on the net
average wage and the lowest wage in each of the entities of Bosnia and Herzegovina, namely
the Federation of Boshia and Herzegovina, the Republika Srprska and the Bréko District.

Young workers

The report indicates that in the Federation of Boshia and Herzegovina (FBiH), salaries are
established by the collective agreements of the specific branch/activity. There is no difference
between the amount of young persons’ wage and adults’ wage. The amount of the minimum
wage in FBiH as established by the General Collective Agreement has not changed since
October 2008. The report indicates that the lowest net hourly wage cannot be less than 1.95
Convertible Marka (KM) and the lowest net monthly wage is 343 KM (175 €). The average net
wage in 2013 was of 835 KM (427 €). The Committee notes that the lowest net wage represents
only 41% of the net average wage in the Federation of Bosnia and Herzegovina.

In Republika Srpska, young workers are paid at the same level as adults. The lowest net salary
was of 370 KM (189 €) in 2010 and it has not been changed, while the average net monthly
salary was 808 KM (413 €) in 2013. The Committee notes that the lowest net wage represents
only 45% of the net average wage in Republika Srpska.

With regard to Brcko District, the report provides information on the net and gross average wage
for the main branches/activities during the reference period, as well as the amount of the lowest
net salaries. For example, the average net salary in 2013 was 817 KM (417 €), while the lowest
net salary was established in the field of hotels and catering at 437 KM (223 €). The Committee
notes that the lowest net wage represents 53% of the net average wage.

The Committee recalls that young worker’'s wage may be less than the adult starting wage, but
any difference must be reasonable and the gap must close quickly. For fifteen/sixteen year-olds,
a wage of 30% lower than the adult starting wage is acceptable. For sixteen/eighteen year-olds,
the difference may not exceed 20%. The adult reference wage must in all cases be sufficient to
comply with Article 481 of the Charter. If the reference wage is too low, even a young worker’s
wage which respects these percentage differentials cannot be considered fair.

In the present case, since Bosnia and Herzergovina has not accepted Article 481 of the Charter,
the Committee makes its own assessment on the adequacy of young workers wage under
Article 785. For this purpose, the ratio between net minimum wage/lowest wage and net
average wage is taken into account. The Committee notes that the monthly minimum wage
corresponds to less than 50% of the average wage in the Federation of Bosnia and
Herzegovina and Republika Srpska, which is too low to secure a decent standard of living.
Therefore, the Committee considers that the right to a fair pay of young workers is not
guaranteed since the reference wage itself (the minimum wage of adult workers) is too low to
secure a decent standard of living.
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Apprentices

In its previous conclusion, the Committee noted that apprentices have the right to an allowance
amounting to at least 80% of the lowest salary paid by the employer. The Committee asked
whether by "lowest salary" is meant the minimum wage.

The report indicates that in the Federation of Bosnia and Herzegovina, the reference salary
could be the minimum salary for the corresponding position with the employer that the
apprentice is being trained for or the lowest salary in the Federation of Bosnia and Herzegovina.
The employer shall determine the basis on which he/she will calculate 80% for the apprentice’s
allowance.

As regards Republika Srprska, the Labour Law provides that an apprentice is entitled to 80% of
the salary of an adult worker who performs the same work (Section 29 (2). The report adds that
all collective agreements for workers in the real sector and the laws governing the amount of
salaries of civil servants and other persons who are paid from the Republika Srpska budget
stipulate that an intern is entitled to remuneration in the amount of 80% on the one he/she would
receive if he/she had passed the professional exam.

The report indicates that Section 19 of the Labour Law of Br&ko District provides that an
employer may conclude an employment contract with an apprentice during the training period
prescribed for the profession to which it relates. During the internship, the apprentice is entitled
to 80% of the salary of the workplace to which he/she is employed. The lowest salary does not
mean the minimum wage and the intern is entitled to 80% of the salary of the workplace to
which he/she is employed, rather than the minimum wage.

The Committee asks how the labour inspectorate monitors the situation with regard to the
apprentices’ allowances in practice.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 785 of the Charter on the ground that young workers’ wages are not fair.
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Article 7 - Right of children and young persons to protection
Paragraph 6 - Inclusion of time spent on vocational training in the normal working time

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

In its previous conclusion, the Committee concluded that the situation was not in conformity with
Article 786 of the Charter on the ground that the legislative framework did not provide for time
spent at the training with the consent of employer, to be included in normal working time and
remunerated as such.

The Committee notes from the information provided in the report that there has been no
progress during the reference period in this regard. It therefore maintains its conclusion of non-
conformity on this point.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 786 of the Charter on the ground that the legislative framework does not provide for time
spent at the training with the consent of employer to be included in normal working time and
remunerated as such.
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Article 7 - Right of children and young persons to protection
Paragraph 7 - Paid annual holidays

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srprska and the
Br¢ko District.

The Committee noted previously that the labour laws in the Federation of Boshia and
Hezergovina, Republika Srpska and Br¢ko District provide that young persons under 18 years of
age are entitled to 24 working days annual leave with pay. It asked whether young workers have
the option of giving-up their annual holiday with pay and whether young workers have the
possibility to take the leave lost at some other time in the event of illness or accident during the
holidays.

The report indicates that, in the Federation of Bosnia and Herzegovina, the young employees
exercise their right to annual leave with pay in the same conditions as the adult employees. An
employee cannot waive the right to annual leave nor may it be denied to him, nor may any
compensation be paid in lieu of unused annual leave (Article 45 of the Labour Law). The annual
leave can be divided in two parts, one of which should be taken without interruption for at least
12 days, while the remainder can be taken until 30 June next year (Article 44 of the Labour
Code). The report adds that the duration of the annual leave does not include the period of
temporary incapacity for work due to illness or injury and that the employees may take the leave
once the circumstances causing the interruption have ceased.

In Republika Srprska, in case the leave is interrupted due to a temporary incapacity to work
such as illness or accident, the employee has the right to benefit of the leave at another time,
once the circumstances which caused the inability to work have ceased.

With regard to the Br&ko District, the report indicates that Section 36 of the Labor Law provides
that an employee cannot waive the right to annual leave or be denied the right to annual leave,
nor may he be paid compensation in lieu of annual leave. As an exception, compensation for
the unused leave may be provided in the event of termination of the employment contract with
the mutual agreement of the employer and employee. An employee may take the leave lost due
to a temporary incapacity to work at another time, once the circumstances which caused the
inability to work have ceased.

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely by
the operation of legislation if this is not effectively applied and rigorously supervised. It recalls
that the situation in practice should be regularly monitored and asks that the next report provide
information on the monitoring activities and findings of the Labour Inspectorate for the
respective reference period in relation to the paid annual holidays of young workers under 18
years of age, including the nature and number of violations detected and sanctions applied in
practice.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Bosnia and Herzegovina is in conformity with Article 787 of the Charter.
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Article 7 - Right of children and young persons to protection
Paragraph 8 - Prohibition of night work

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br¢ko District.

The Committee noted previously that Section 36 of the Labour Law of the Federation of Boshia
and Herzegovina, Section 5181 of the Labour Law of the Republika Srpska and Section 32 of
the Labour Law of the Br¢ko District restrict the night work of the minor employees. For young
workers employed in industry, work between 7:00 p.m. and 7:00 a.m. is considered night work.
While for young workers employed in other sectors than industry, work between 8:00 p.m. and
6:00 a.m. is considered night work (Conclusions 2011).

The Committee noted previously the applicable sanctions in cases of violation of prohibition of
night work for young workers and asked for information on the activity of the Labour
Inspectorate concerning the supervision of the situation in practice (Conclusions 2011). The
report does not provide the requested information.

The Committee recalls that the satisfactory application of Article 7 cannot be ensured solely by
the operation of legislation if this is not effectively applied and rigorously supervised. It recalls
that the situation in practice should be regularly monitored and that the labour inspection has a
decisive role to play in effectively implementing Article 7 of the Charter (International
Commission of Jurists (CIJ) v. Portugal, Complaint No. 1/1998, Decision on the merits of 9
September 1999, §32). In the absence of any data on the supervision activity of the Labour
Inspectorate, the Committee considers that the situation is not in conformity with Article 788 of
the Charter on the ground that it has not been established that the regulations regarding
prohibition of night work of young persons under 18 years of age are implemented in practice.

The Committee asks that the next report provide information on the activities and findings of the
Labour Inspectorate for the respective reference period in relation to the prohibition of night
work for young workers under the age of 18, including the nature and number of violations
detected and sanctions applied.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 788 of the Charter on the ground that it has not been established that the regulations
regarding prohibition of night work for young persons under 18 years of age are implemented in
practice.
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Article 7 - Right of children and young persons to protection
Paragraph 9 - Regular medical examination

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and in the Federation of
Bosnia and Herzegovina, the Republika Srprska and the Brcko District.

In its previous conclusion, the Committee found the situation to be not in conformity with Article
789 of the Charter on the ground that there is no requirement for regular medical check-ups for
young workers (Conclusions 2011).

The Committee noted previously that the legislative framework provided only for mandatory
medical exams for young workers at recruitment, but there was no requirement for regular
check-ups thereafter. The Committee notes from the information provided in the report that
there have been no changes to the legal framework and, therefore, the young workers are still
not guaranteed regular check-ups during employment until they reach the age of 18.

The Committee recalls that, in application of Article 789, domestic law must provide for
compulsory regular medical check-ups for under-eighteen year olds employed in occupations
specified by national laws or regulations. The obligation entails a full medical examination on
recruitment and regular check-ups thereafter. The intervals between check-ups must not be too
long. In this regard, an interval of three years has been considered to be too long by the
Committee.

The report indicates that in the Federation of Bosnia and Herzegovina, the draft of the new
Labour Law prescribes that a young worker under 18 shall be entitled to a medical examination
at least once every two years and the cost of such medical examination shall be borne by the
employer. The Committee notes from the report that the Labour Law has not been adopted yet.
It asks that the next report provide information on any progress made in this regard.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 789 of the Charter on the ground that legislation does not provide for compulsory regular
medical examinations for young workers under 18 years of age employed in occupations
prescribed by national laws or regulations.
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Article 7 - Right of children and young persons to protection
Paragraph 10 - Special protection against physical and moral dangers

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br¢ko District.

The Committee notes that Bosnia and Herzegovina ratified the Council of Europe Convention
on the protection of Children against Sexual Exploitation and Sexual Abuse in 2012.

Protection against sexual exploitation

According to the report, on 13 July 2013 the Council of Ministers adopted the 2011-2014 Action
Plan for Children. This Action Plan defines the measures to be taken to protect children from
sale, child prostitution, child pornography and trafficking of children. The Council of Ministers
adopts annual reports on the state of human trafficking and illegal immigration. The Committee
wishes to be kept informed of the implementation of the 2011-2014 and any new Action Plans.

In its previous conclusion (Conclusions 2011) the Committee took note of the legislative
framework governing sexual exploitation of children in all entities. The Committee asked
whether all criminal codes provide for criminalisation of all acts relating to child pornography,
including procurement, production, distribution, making available and simple possession of child
pornography, until the age of 18.

According to the report, at the beginning of 2010, the Parliamentary Assembly adopted the Law
on Amendments to the Criminal Code. According to the report, by these amendments Article
186 relating to human trafficking is in compliance with the Council of Europe Convention on
Action against Trafficking in Human Beings.

The Committee notes from the report as well as from the replies to the general overview
guestionnaire concerning the implementation of the Council of Europe Convention on the
protection of children against sexual exploitation and sexual abuse that the fundamental ground
for the protection of children against sexual exploitation and abuse is contained in the
framework of the Criminal Codes of the entities. The State Criminal code, in the group of
criminal offences against humanity and values protected by international law, prescribes certain
criminal offences containing sexual exploitation of children, that is the ones in which persons
under the age of 18 appear as damaged parties, such as establishment of slavery, trafficking in
persons, and international procuring in prostitution.

In the Criminal Codes of entities in chapters “criminal offences against sexual integrity and
moral“and “criminal offences against marriage and family, a list of criminal offences having
elements of sexual abuse and sexual exploitation of children (persons younger than 14 years of
age) and juveniles (persons younger than 18 years of age), are being indicated, such as sexual
intercourse with a child, luring in offering sexual services, trafficking of juveniles, exploitation of
a child or a juvenile for pornography, including production, possession and transmitting of
children pornography.

The Committee asks whether the Criminal Codes of all entities criminalise all acts of sexual
exploitation of juveniles (i.e. persons below 18 years of age), including simple possession of
child pornography.
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Protection against the misuse of information technologies

According to the report, the Council of Ministers on 26 March 2013 adopted the 2013 -2015
Strategy for fight against trafficking in human beings on the basis of which an Action plan to
protect children and prevent violence against children through information and communication
technologies for the period 2014 -2015 was adopted.

The Action plan was prepared by the Ministry of Security in cooperation with all relevant
institutions. This action plan is focused on improving the system of protection against child
pornography. It contains more than 40 activities to be implemented by the authorities by the end
of 2015 in order to ensure an efficient mechanism of protection against child pornography and
other forms of sexual exploitation and abuse of children through information and communication
technologies.

The Action Plan envisages measures to be taken for prevention (awareness raising, production
of promotional videos and involvement into the “Safer Internet Day), cooperation (further
development and advancement of the existing capacities together with and in cooperation with
internet service providers) and support to victims (rehabilitation and re-integration with a view to
providing the victims with emergency and comprehensive assistance).

The Committee wishes to be informed of the implementation of the Action Plan.

Protection from other forms of exploitation

According to the report, child begging in the streets, in most cities, represents a socio —
pathological problem. In the area of human trafficking prevention and suppression of begging,
this problem has always been given some attention, primarily through the establishment of
certain facilities in the form of day care centers for children working in the streets.

The Committee notes from the report that day centres and reception centres have been set up
in some cities, such as Sarajevo and Mostar, with a view to protecting and assisting children
living in the streets.

Day care centers provide shelter and professional assistance to children who live or work on the
streets and who are at risk of trafficking, and various forms of exploitation. The users of these
centers are children aged 5-18 years from socially vulnerable families, prone to begging, with
problems of discipline, children at risk of abuse, trafficking, prostitution, begging, and all the
negative effects of the street.

Protocols on cooperation were signed in most municipalities according to which institutions
which perform harboring of children living and working in the street coordinate and work with
parents and other institutions. According to the report, the number of children living and working
on the street has been reduced.

The Committee wishes to be kept informed of the number of children identified as living in the
streets and measures taken to curb this phenomenon so that the rights of the Charter are
guaranteed for these children.

Conclusion

Pending receipt of the information requested, the Committee concludes that the situation in
Bosnia and Herzegovina is in conformity with Article 7810 of the Charter.
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Article 8 - Right of employed women to protection of maternity
Paragraph 1 - Maternity leave

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srprska and the
Br¢ko District.

Right to maternity leave

The report recalls that the Labour Law in the Institutions of Bosnia and Herzegovina (Official
Gazette 26/04, 7/05, 48/05, 60/10, 32/13), Section 4, sub-paragraph a) regulates the protection
of women and maternity in public institutions, public enterprises, associations and foundations,
cross-entity corporations and other institutions performing additional responsibilities of Boshia
and Herzegovina; in conformity with Article 45 of the Law on Civil Service in the Institutions of
Bosnia and Herzegovina (Official Gazette 19/02, 35/03, 4/04, 17/04, 26/04, 37/04, 48/05, 2/06,
32/07, 43/09, 8/10) the same rules apply to civil servants in ministries, independent
administrative organisations and administrative organisations in ministries, as well as other
institutions established by special laws or entrusted with administration operations by special
laws. The Committee notes from the information provided by the representative of Bosnia and
Herzegovina to the Governmental Committee (Report concerning Conclusions 2011, §281) that
Article 3681 of the Law on Salaries in Bosnia and Herzegovina Institutions (Official Gazette
50/08) provides for a pregnancy, childbirth and child care leave of twelve consecutive months,
including a mandatory postnatal leave of 42 days.

As regards the provisions applying to the Federation of Bosnia and Herzegovina, the Republika
Srprska and the Bréko District, the Committee had previously noted that they all provided for an
overall pregnancy, maternity and parental leave of twelve consecutive months, which can be
extended to 18 months in case of multiple births and includes a compulsory postnatal leave of
42 days in Federation of Bosnia and Herzegovina and Br¢ko District and of 60 days in
Republika Srprska (Conclusions 2011).

Right to maternity benefits

As regards public sector employees of State institutions, the report refers to a Decision issued in
November 2010 by the Council of Ministers (Decision on the Manner and Procedure of
Exercising the Right to Maternity Benefits in the Institutions of Bosnia and Herzegovina, Official
Gazette 95/10) as a follow-up to a Constitutional Court’s judgment of 28 September 2010, which
abrogated a provision allowing for different conditions and amount of maternity benefits to be
paid to state employees depending on their place of residence. In accordance with the Council
of Minister’s decision, as of 29 September 2010 all employees of the Bosnia and Herzegovina
State Institutions, regardless of their place of residence, are entitled to maternity benefits in the
amount of the average net salary earned in the last three months before the maternity leave.
The Committee refers to its Statement of Interpretation on Article 881 in the General
Introduction and asks what are the conditions for entitlement to maternity benefits and to what
extent interruptions in the employment record are taken into account in this respect. It
furthermore asks whether the minimum rate of compensation corresponds at least to the
poverty threshold, defined as 50% of the median equivalised income, calculated on the basis of
the Eurostat at-risk-of-poverty threshold value. It reserves in the meantime its position on this
issue.
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In the Federation of Bosnia and Herzegovina, the same rules on maternity benefits apply to
employees in the private as in the public sector but the conditions for entitlement and the level
of the benefits are regulated at canton level. In this connection, the Committee had previously
found that, contrary to the Charter's requirement, some of the cantons did not provide for
maternity benefits or the benefits’ level was inadequate. The report acknowledges that, while
new legislation is being prepared to bring the situation in conformity with the Charter, no change
has occurred yet. As a result, two cantons do not provide yet for maternity benefits while in
some others the level of benefits is below 70% of the employee’s salary or is based on the
average salary in the canton rather than the employee’s salary. Accordingly, the Committee
reiterates its finding of non-conformity with Article 881 of the Charter. It asks the next report to
provide updated information on this point and to specify what are the conditions for entitlement
to benefits in the different cantons, on what basis they are calculated and what is their level,
with regard to the employee’s previous salary and with regard to the poverty threshold (see
above).

In the Republika Srpska, the same rules on maternity benefits apply to employees in the private
as in the public sector. In particular, pursuant to Section 84 of the Labour Act the employee is
entitled to compensation amounting to her average salary over the last three months preceding
the maternity leave. If the employee has not received a salary over each of the last six months,
the compensation shall be paid in accordance with the collective agreement for the months
preceding the month preceding the maternity leave. Section 9482 of the Labour Act provides
that the salary compensation shall not be lower than 50% of the employee’s average salary in
the reference period or the average salary which she would have earned if she had been
working. The Republika Srprska laws provide that salary compensation paid during maternity
leave amounts to 100% of the determined base. The Committee asks the next report to clarify
what are the criteria for entittement to maternity benefits and under what circumstances, if any,
salary compensation corresponding to 50% of the employee’s average salary can be paid in
respect of maternity benefits. It furthermore asks whether the minimum rate of compensation
corresponds at least to the poverty threshold, defined as 50% of the median equivalised
income, calculated on the basis of the Eurostat at-risk-of-poverty threshold value. It reserves in
the meantime its position on this point.

As regards the Brcko District, the Committee notes from the information provided by the
representative of Bosnia and Herzegovina to the Governmental Committee (Report concerning
Conclusions 2011, §281) that Section 4581 of the Labour Act of Bréko District provides for a
compensation of salary during maternity leave, provided that contributions were paid in pension
and health care schemes. The compensation of salary shall amount to 100% of the base salary,
calculated over a period of 12 months. According to Article 2, 3, 4 and 5 of the Decision on
Conditions and Manner of Payment of Compensation to Employees During Maternity Leave,
issued on the basis of Section 45 of the Bréko District Labour Act and Bréko District Child Care
Act (consolidated text), an employee is entitled to compensation during maternity leave, for the
period determined in the Labour Act. In the determination of the entitlement, the employer shall
issue a decision establishing the right to maternity leave, the duration and amount of
compensation for salary to be paid to the employee. During maternity leave an employee is
entitled to a compensation for salary equal to the average net salary which was earned during
the last three months prior to the maternity leave. The calculation of wages, payment of
contributions and payment of compensation are done by the employer. The Committee notes
from the report that Section 45 of the Bréko District Labour Act was amended on 23 August
2014 and a new Decision on the Conditions and Manners of Payment of Compensation of
Salary during Maternity Leave (No. 34-000890/13 of 15 January 2014) entered into force on 22
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January 2014, out of the reference period. The Committee recalls that under Article 881 of the
Charter, the right to benefit may be subject to conditions such as a minimum period of
contribution and/or employment as long as these conditions are reasonable; in particular, if
qualifying periods are required, they should allow for some interruptions in the employment
record (Statement of Interpretation, Conclusions 2015). It accordingly asks the next report to
clarify what are the conditions for entitlement to salary compensation during maternity leave, in
particular what is the length of the contributory period required, whether interruptions in the
employment record are taken into account and whether the salary compensation is calculated
on the basis of the average salary of the employee during her last three or twelve months before
the leave. It furthermore asks whether the minimum rate of compensation corresponds at least
to the poverty threshold, defined as 50% of the median equivalised income, calculated on the
basis of the Eurostat at-risk-of-poverty threshold value. It reserves in the meantime its position
on this point.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 881 of the Charter on the ground that maternity benefits are not adequate or not provided
for in certain parts of the country.
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Article 8 - Right of employed women to protection of maternity
Paragraph 2 - lllegality of dismissal during maternity leave

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srprska and the
Br¢ko District.

Prohibition of dismissal

According to the report, the labour codes in the Federation of Bosnia and Herzegovina, the
Republika Srprska and the Br¢ko District expressly provide that the employer cannot terminate
an employment contract or assign an employee to another job because of her pregnancy or
because she is on maternity leave, unless the transferral is justified by medical grounds.

In the Federation of Bosnia and Herzegovina, the dismissal of a pregnant employee is
prohibited under Section 53 of the Labour Act when the dismissal is related to the employee’s
pregnancy, but it is allowed for other reasons, for example when economic, technical or
organisational reasons justify such a dismissal or when the employee is responsible for serious
misconduct or gross violation of obligations under the employment contract. The Committee
recalls that Article 8, paragraph 2 of the Charter allows, as an exception, the dismissal of
pregnant women and women on maternity leave in certain cases such as misconduct which
justifies breaking off the employment relationship, if the undertaking ceases to operate or if the
period prescribed in the employment contract expires. Exceptions are however strictly
interpreted by the Committee. It asks the next report to clarify, by providing relevant examples,
under what circumstances an employee who is pregnant or in maternity leave may be dismissed
in the Federation of Bosnia and Herzegovina and whether the same rules apply to employees in
the private and in the public sector. It considers in the meantime that the situation is not in
conformity with Article 882 of the Charter on grounds that there is no adequate protection
against dismissal of employees during pregnancy or maternity leave.

In the Republika Srprska, Section 77 of the Labour Act prohibits the dismissal of any employee,
in the private as in the public sector, during pregnancy and maternity leave. Pursuant to Section
132 of the Labour Act, the employer cannot terminate an employment contract for economic,
organisational or technological reasons during pregnancy, maternity leave, parental leave and
part-time work in order to take care of a child.

As regards the Brcko District, the report states that employees are protected against dismissal
not only during pregnancy but also until the end of maternity leave, but that there are no specific
provisions governing unlawful dismissal of pregnant women and new mothers. The Committee
had however previously noted (Conclusions 2011) that under Section 43 of the Labour Act of
Brcko District the dismissal was prohibited for reason of pregnancy or maternity leave. It asks
the next report to clarify whether the law explicitly provides for the prohibition to terminate the
employment contract of an employee who is pregnant or in maternity leave and under what
circumstances, if any, the dismissal of an employee during pregnancy or maternity leave is
possible under Br&ko District legislation. It furthermore notes from the report that, as regards
employees in the public sector, Section 128 of the Civil Service Act of Brcko District prohibits
the dismissal of an employee because of her pregnancy. The Committee asks the next report to
specify on what grounds, not related to pregnancy, the dismissal of an employee is allowed by
this Act during pregnancy or maternity leave. It reserves in the meantime its position on these
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issues and considers that, should the next report fail to provide information on the questions
raised, there will be nothing to establish that the situation is in conformity with Article 882 of the
Charter in respect of the Bréko District.

The Committee asks the next report to clarify whether the employees of Bosnia and
Herzegovina institutions are adequately protected from dismissal during pregnancy and
maternity leave under the Labour Law in the Institutions of Bosnia and Herzegovina, the Law on
Civil Service in the Institutions of Bosnia and Herzegovina, or any other relevant legislation, and
what exceptions, if any, apply to this protection.

Redress in case of unlawful dismissal

The Committee previously noted (Conclusions 2011) that in the Federation of Bosnia and
Herzegovina, pursuant to Section 103 of the Labour Act, the employee may contest her
dismissal before the courts within one year. If the courts find the dismissal unlawful, the
employer can be ordered to reinstate the employee and pay her compensation of salary for the
period during which she did not work, as well as a compensation for damage suffered,
severance pay and other benefits to which the employee is entitled by law, collective
agreement, and the employment contract. The Committee underlines that domestic law must
not prevent courts from awarding a level of compensation that is sufficient both to deter the
employer and fully compensate the victim of dismissal. It therefore asks whether there is a
ceiling on compensation for unlawful dismissals. If so, it asks whether this upper limit covers
compensation for both pecuniary and non-pecuniary damage or whether unlimited
compensation for non-pecuniary damage can also be sought by the victim through other legal
avenues (e.g. anti-discrimination legislation). It also asks whether both types of compensation
are awarded by the same courts, and how long it takes on average for courts to award
compensation. It furthermore asks whether the same rules apply to employees in the private as
in the public sector. Should the next report not provide the requested information, there will be
nothing to establish that the situation is conformity in this respect.

In the Republika Srpska, Section 118 of the Labour Act provides for the employee’s right to
bring a claim before a court within three years from the violation; in case of unlawful dismissal,
the court can order the employee’s reinstatement. The same rules apply to employees in the
private as in the public sector. The Committee previously asked whether an adequate
compensation is also available, in particular in case the reinstatement is impossible. The report
refers to the unemployment benefits available to the employee, to the fines which can be
imposed on the employer and to the fact that no case law is available concerning the unlawful
dismissal of employees during pregnancy or maternity leave, but it does not clarify what
compensation is available in addition to reinstatement or instead of it to women unlawfully
dismissed during pregnancy or maternity leave. The Committee accordingly reiterates its
request for detailed information, in the light of any relevant case law, and considers in the
meantime that it has not been established that adequate compensation is provided for in cases
of unlawful dismissal during pregnancy or maternity leave.

In the District of Bréko, the employee can request the employer to ensure the exercise of her
rights, in conformity with Section 88 of the Labour Act, but such request does not prevent the
employee from filing a claim before a court (within three years) under Section 81 of the Labour
Act, which governs illegal dismissal in general. If a court finds that a dismissal is unlawful, it
shall order the employer to reinstate the employee to her initial post and to pay compensation
for the damage suffered in respect of the loss of salary and contributions. If the employee does
not wish to be reinstated, she can claim damages in the amount of up to 18 salaries that she
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would have received if she had worked, severance pay and other benefits in accordance with
the law, collective agreement or employment contract. The amount of compensation depends
on the time spent on the job, the age of the employee and the number of dependants. If the
employer does not wish to have the employee reinstated, despite the finding of the court, the
employee is entitled to double compensation. Women in the private and public sector are
equally protected. The Committee recalls that compensation for unlawful dismissal must be both
proportionate to the loss suffered by the victim and sufficiently dissuasive for employers. Any
ceiling on compensation that may preclude damages from being commensurate with the loss
suffered and sufficiently dissuasive are proscribed. If there is such a ceiling on compensation for
pecuniary damage, the victim must be able to seek compensation for non-pecuniary damage
through other legal avenues (e.g. anti-discrimination legislation), and the courts competent for
awarding compensation for pecuniary and non-pecuniary damage must decide within a
reasonable time (Conclusions 2011, Statement of interpretation of Article 882). In light thereof,
the Committee finds that the situation is not in conformity with the Charter because adequate
compensation is not provided for in cases of unlawful dismissal during pregnancy or maternity
leave.

The Committee asks the next report to clarify whether the employees of Bosnia and
Herzegovina institutions have adequate means of redress in case of unlawful dismissal during
pregnancy and maternity leave under the Labour Law in the Institutions of Bosnia and
Herzegovina, the Law on Civil Service in the Institutions of Bosnia and Herzegovina, or any
other relevant legislation. It asks in particular whether reinstatement is the rule and, if no
reinstatement is possible, whether the employee can claim not only the pecuniary compensation
related to the loss of salary but also a compensation for non-pecuniary damage suffered,
without any upper limit. Should the next report not provide the requested information, there will
be nothing to establish that the situation is conformity in this respect.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 882 of the Charter on the grounds that:
e in the Federation of Bosnia and Herzegovina there is no adequate protection against
dismissal of employees during pregnancy or maternity leave;
e in the Republika Srpska, it has not been established that adequate compensation is
provided for in cases of unlawful dismissal during pregnancy or maternity leave;
e in the District of Br¢ko, adequate compensation is not provided for in cases of
unlawful dismissal during preghancy or maternity leave.
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Article 8 - Right of employed women to protection of maternity
Paragraph 3 - Time off for nursing mothers

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srprska and the
Br¢ko District.

According to the report, in the Federation of Bosnia and Herzegovina, on the basis of a medical
certificate, a woman waorking full-time after her maternity leave is entitled to two one-hour
nursing breaks per day, which are counted as working hours and paid as such (Section 5981 of
the Labour Act of the Federation of Bosnia and Herzegovina). The same rules apply in the
Brcko District (Section 49 of the Brcko District Labour Act) both in respect of employees in the
private as in the public sector. In the Republika Srpska, on the other hand, a one-hour daily
nursing break is provided if a woman returns to work before the end of her maternity leave (i.e.
before her child is one year old).

The Committee asks the next report to clarify whether the same regime applies to women
employed in the public sector at state level (Bosnia and Herzegovina), in the Federation of
Bosnia and Herzegovina and in Republika Srprska. It furthermore asks what rules apply to
women working part-time, in particular whether women working two full working days twice a
week are entitled to paid nursing breaks.

Conclusion

Pending receipt of the requested information, the Committee concludes that the situation in
Bosnia and Herzegovina is in conformity with Article 883 of the Charter.

25



Article 8 - Right of employed women to protection of maternity
Paragraph 4 - Regulation of night work

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and in the Federation of
Bosnia and Herzegovina, the Republika Srprska and the Brcko District:

In Boshia and Herzegovina, according to the report, women employed in the private
and public sectors are equally protected when it comes to night-work. In particular,
although night-work as such is not prohibited, a woman who is pregnant or nursing
may be assigned to another job, for health reasons, as established by a medical
certificate and with her consent, without loss of salary. If such reassignment is not
possible, the employee is entitled to paid absence from work (Section 45 of the Law
on Civil Service in the institutions of Bosnia and Herzegovina and Section 35 of the
Labour Act in institutions of Bosnia and Herzegovina). The Committee asks the next
report to clarify whether these provisions concern specifically night-work or, more
generally, any activity considered to be heavy or dangerous.

In the Federation of Bosnia and Herzegovina, according to the report there is no
specific prohibition to perform night-work for women who are pregnant, have
recently given birth or are breast-feeding. On the other hand, the report refers to the
Occupational Safety Act, which requires protection measures at work and identifies
the conditions under which night-work is allowed. The same rules apply to
employees in the private as in the public sector, under Article 47 of the Law on Civil
Service of the Federation of Bosnia and Herzegovina, according to the information
provided by the representative of Bosnia and Herzegovina to the Governmental
Committee (Report concerning Conclusions 2011, 8321). The Committee recalls
that Article 884 does not require states to prohibit night work for pregnant women,
women who have recently given birth and women nursing their infants, but to
regulate it in order to limit the adverse effects on the health of women. The
regulations must lay down conditions for night work of pregnant women, women who
have recently given birth and women nursing their infants, e.g. prior authorisation by
the Labour Inspectorate (where applicable), prescribed working hours, breaks, rest
days following periods of night work, the right to be transferred to daytime work in
case of health problems linked to night work, etc. In the light of these criteria, the
Committee asks the next report to provide further details of the relevant regulations
in the Federation of Bosnia and Herzegovina and considers in the meantime that the
information provided is insufficient to establish that night-work is adequately
regulated for women who are pregnant, have recently given birth or are breast-
feeding.

In the Republika Srprska, Section 52 of the Labour Act prohibits night work for
women as from the 6th month of preghancy and for one year after the birth. The
same regime applies to employees in the public sector (Section 9 of the Civil
Servants Act). The protection is increased in some branch collective agreements,
including the Special Collective Agreement for Employees in the field of Home
Affairs, where night work is prohibited for three years after childbirth. The Committee
asks the next report to clarify whether the employed women concerned are
transferred to daytime work and what rules apply if such transfer is not possible.

As regards the Brcko District, the report acknowledges that there have been no
changes to the situation which the Committee had previously found not to be in

26



Conclusion

conformity with Article 884 of the Charter, insofar as night work of pregnant women,
women having recently given birth and women who are nursing their infant is not
regulated. The same situation concerns employees in the private as in the public
sector. The report indicates that legislative amendments are envisaged in order to
bring the situation in conformity with the Charter. The Committee refers to the
Charter's requirements under Article 884 (see above), it asks the next report to
provide updated and comprehensive information on the situation and reiterates in
the meantime its finding of non-conformity with Article 884.

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 884 of the Charter on the grounds that:

it has not been established that night work of pregnant women, women having
recently given birth and women who are nursing their infant is adequately regulated
in the Federation of Bosnia and Herzegovina;

night work of pregnant women, women having recently given birth and women who
are nursing their infant is not adequately regulated in the District of Brcko.
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Article 8 - Right of employed women to protection of maternity
Paragraph 5 - Prohibition of dangerous, unhealthy or arduous work

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srprska and the
Br¢ko District:

It previously noted (Conclusions 2011) that the situation was in conformity with the Charter as
regards the prohibition to employ women who are pregnant, have recently given birth or are
nursing their infant in underground mines in the Federation of Bosnia and Herzegovina (Section
52 of the Federation of Bosnia and Herzegovina Labour Act), Republika Srprska (Section 76 of
the Republika Srprska Labour Act) and Brcko District (Section 42 of the Br¢ko District Labour
Act). It asks the next report to confirm that similar rules apply in respect of Bosnia and
Herzegovina.

The Committee had also noted that the legislation in the Federation of Bosnia and Herzegovina,
Republika Srprska and Brcko District provided that pregnant or nursing women could be
reassigned to other posts for health reasons, as determined by a medical doctor and with the
employee’s consent, without loss of salary or could be entitled to paid leave, if no reassignment
was possible (Section 54 of the Federation of Bosnia and Herzegovina Labour Act, Section 78
of the Republika Srprska Labour Act; Section 44 of the Br¢ko District Labour Act). The report
confirms that these provisions still apply and that similar rules also exist in Bosnia and
Herzegovina (Section 35 of the Employment in Bosnia and Herzegovina Institutions Act). The
Committee asks the next report to indicate whether, in case of temporary transfert to another
post the woman concerned retains the right to return to her previous employment at the end of
the protected period.

The Committee had however found that the situation was not in conformity with Article 885 of
the Charter insofar as the abovementioned legislation was too general to protect adequately
women covered by Article 8 in respect of dangerous, unhealthy and arduous work. The
Committee had indeed noted that no specific protection existed to prohibit or strictly regulate the
employment of the women concerned in dangerous activities such as those involving exposure
to lead, benzene, ionizing radiation, high temperatures, vibration or viral agents. It notes from
the report that, although some amendments are planned at least as regards the Federation of
Bosnia and Herzegovina to increase maternity protection in conformity with the Charter, during
the reference period there have been no changes to the situation which the Committee had
previously found not to be in conformity with the Charter. It accordingly reiterates its finding of
non-conformity on grounds that there are no adequate regulations on dangerous, unhealthy and
arduous work in respect of pregnant women, women who have recently given birth or who are
nursing their infant.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 885 of the Charter on the ground that there are no adequate regulations on dangerous,
unhealthy and arduous work in respect of pregnant women, women who have recently given
birth or who are nursing their infant.
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Article 16 - Right of the family to social, legal and economic protection

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br&ko District.

Social protection of families

Housing for families

In its previous conclusion (Conclusions 2011) the Committee recalled that under Article 16,
States Parties must promote the provision of an adequate supply of housing for families, take
the needs of families into account in housing policies and ensure that existing housing be of an
adequate standard and size considering the composition of the family in question, and include
essential services (such as heating and electricity).

As regards the provision of an adequate supply of housing for families, the Committee notes
that in the Republica Srpska the Ministry of Family, Youth and Sports has implemented a project
on interest rate subsidies in respect of housing loans for young people and young couples,
where the Ministry subsidises 1% of the interest. According to the report, in the period 2010-
2013 1,343 young people and couples were supported through this project. Moreover, by
Government Decision No. 04/1-012/754/08 BAM 8.5 (€4.3 million) were allocated for the
provision of housing to families with five or more children to improve their living conditions. The
project was implemented in 29 municipalities and provided housing to 97 families and 512
children.

The Committee notes from the report that housing policies, housing needs of the population and
thereby ensuring funds for and allocation of social housing, especially for persons with low
income and marginalised groups is the responsibilities of entities. The Committee wishes
therefore, to be informed of the measures taken in all entities to promote the provision of an
adequate supply of housing for families.

The Committee recalls that the effectiveness of the right to adequate housing requires its legal
protection through adequate procedural safeguards. Occupiers and tenants must have access
to affordable and impartial judicial or other remedies. Any appeal procedure must be effective
(Conclusions 2003 France, ltaly, Slovenia and Sweden; Conclusions 2005 Lithuania and
Norway; European Federation of National Organisations working with the Homeless
(FEANTSA) v. France, Complaint No 39/2006, decision on the merits of 5 December 2007, §8
80-81). Public authorities must also guard against the interruption of essential services such as
water, electricity and telephone (Conclusions 2003, France). As to protection against unlawful
eviction, States must set up procedures to limit the risk of eviction (Conclusions 2005, Lithuania,
Norway, Slovenia and Sweden).

The Committee notes from the report that Bosnia and Herzegovina has no specific law which
would define the legal protection of occupants and tenants. The legal protection is regulated in
the Law of Obligations of the Federation of Bosnia and Herzegovina and the Republica Srpska.

The Law of Obligations determines that a contract of lease shall be concluded between the
owner of an apartment as a lessor and an occupant/tenant of the apartment as a lessee.
Cancellation of a contract of lease shall be made in writing with an indication of notice period,
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which may not be less than 30 days. The Committee notes that disputes regarding the
cancellation of lease are decided by the competent court.

The Committee recalls that in order to comply with the Charter, legal protection for persons
threatened by eviction must include an obligation to consult the parties affected, an obligation to
fix a reasonable notice period before eviction and accessibility to legal remedies and legal aid,
as well as compensation in case of unlawful eviction.

The Committee asks the next report to provide information on these points and holds that if this
information is not provided in the next report, there will be nothing to establish that the situation
is in conformity.

The Committee has previously considered that it had not been established that the living
conditions of Roma families in housing were adequate.

It notes from the report in this regard that Bosnia and Herzegovina has continued to make
progress in solving the housing problems of Roma in the period 2010-2014. The Ministry for
Human Rights and Refugees has allocated €1.5 million each year for Roma issues, of which €1
million is assigned to housing. According to the report, a number of housing projects proposals
have been financed in the period of 2010-2014, with municipalities, cities, entities, local and
international organisations and donors participating as implementing entities. A total of €8,2
million has been spent on projects in the period of 2009-2013, consisting of budgetary
allocations as well as co-funding. A total of 600 housing units were constructed, with additional
100 housing units to be completed in 2015. More than 400 Roma families were the beneficiaries
of infrastructure projects.

The Committee notes from the report of the Governmental Committee of 2012 that bearing in
mind that Bosnia and Herzegovina is a country in transition facing even a large number of
unsolved housing problems of internally displaced people accommodated in collective centres,
the country has made considerable progress in solving the housing problems of Roma, and thus
improving the overall socio-economic situation of the Roma population.

The Committee notes from Third Opinion on Bosnia and Herzegovina adopted on 7 March 2013
by the Advisory Committee on the Framework Convention for the Protection of National
Minorities that flaws in the design and operation of the measures foreseen as part of Bosnia and
Herzegovina's participation in the Decade of Roma Inclusion reduce their effectiveness, and
Roma continue to experience marginalisation and discrimination in the fields of access to
employment, health and housing. Roma living in informal settlements in particular face
substandard living conditions and remain vulnerable to forced evictions.

The Committee wishes to be informed of measures taken to improve living conditions of Roma
families and limit forced evictions. In the meantime, it reserves its position on this point.

Childcare facilities

In its previous conclusion the Committee asked for a detailed list of the number of places in
creches and day nurseries, by age group, and the number of applications for places turned
down. It also asked what measures are planned to monitor the quality of such services.

The Committee notes that in 2012/2013 there was a total of 243 preschool educational
institutions. Out of a total of 18,817 children 2,403 were not accepted because of lack of places
(around 12%). Monitoring of the services is carried out by the Parents’ Council who gives their
suggestions and comments and prepares regular analysis of services.
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Family counselling services

According to the report, as provided for in the Law on Social Protection, Protection of Civilian
War Victims and Families with Children of the Federation of Bosnia and Herzegovina in addition
to the centres for social work family counselling can be provided by non-governmental
organisations. In the Federation of Bosnia and Herzegovina there are 79 centres for social work.
In the Republika Srpska the Law on Social Protection defines the right to counselling, which,
among others means helping families as a whole to develop,maintain and improve their own
social well-being.

Participation of associations representing families

The Committee asks for information in the next report on the participation of relevant
associations representing families in the framing of family policies.

The Committee notes that in the Federation of Bosnia and Herzegovina when making public
policies relating to social protection and protection of families with children, the Federation
Ministry of Labour and Social Policy seeks to include representatives of civil society (NGOs,
citizens’ associations etc.) by appointing their members in working groups.

In the Republika Srpska, the Ministry of Family, Youth and Sports announces invitations to
tender for support to be provided in projects of associations and organisations in their work to
improve the position of family in the Republika Srpska.

In the Brcko District, associations representing families are citizens’ associations engaged in
addressing the needs of its members with a view to improving their situation. The associations
attach great importance to the issue of improving the attitude of authorities and institutions
towards the problem for which they were founded.

Legal protection of families

Rights and obligations of spouses

The Committee notes that there have been no changes to the situation which it has previously
considered to be in conformity with the Charter.

Mediation services

In its previous conclusion the Committee asked for information in the next report on access to
such services, whether they are free of charge, how they are distributed across the country and
how effective they are. It notes from the report that there are 12 individuals and legal entities
selected and authorised to mediate between marital partners before initiating divorce
proceedings which operate in the territory of 10 cantons in the Federation of Bosnia and
Herzegovina. In the Republika Srpska mediation services for families are free.

The Committee considers that under Article 16 of the Charter, the legal protection of the family
includes the availability of mediation services whose object should be to avoid the deterioration
of family conflicts. To be in conformity with Article 16, these services must be easily accessible
to all families. In particular families must not be dissuaded from availing of such services for
financial reasons. If these services are free of charge, this constitutes an adequate measure to
this end. Otherwise a possibility of access for families when needed should be provided. The
Committee asks the next report to indicate what assistance is available for families in the
Federation of Bosnia and Herzegovina and the Br¢ko District in case of need.
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Domestic violence against women

In its previous conclusion the Committee took note of the legislative framework protecting
women against violence. It asked the next report to provide information on the application of this
framework as well as on the measures taken to combat domestic violence against women
(measures in law and practice, data, judicial decisions).

The Committee notes from the report that Bosnia and Herzegovina institutions and entities have
adopted a series of policies in the form of strategic documents which are focused exclusively or
indirectly on the prevention of violence against women, such as the Strategy for the
Implementation of the Council of Europe Convention on Preventing and Combating Violence
against Women and Domestic Violence and the Entity Strategy for the Prevention and
Combating of Domestic Violence of Federation of Bosnia and Herzegovina and the Strategy for
Combating Domestic Violence of the Republika Srpska, which define the course of action to
prevent violence and protect victims and prosecute perpetrators.

According to the report, the Judicial and Prosecutorial Training Centres conducted training in
gender equality, non-discrimination and combating violence against women and domestic
violence for judges and prosecutors as part topics related to criminal law, family rights and
human rights.

The Committee notes from the report that the Government is working on the establishment of
referral mechanisms for providing protection to victims of domestic violence. The
multidisciplinary approach involves joint interventions of different institutions and professions in
solving the problem of domestic violence.

In the territory of Bosnia and Herzegovina there are nine safe houses with 173 available places.
In the territory of the Federation of Bosnia and Herzegovina there are six shelters with 126
places available to accommodate victims of domestic violence operated by non-governmental
organisations.

The statistics submitted to the Agency for Gender Equality indicate that domestic violence is the
most common offense of all criminal acts of violence against women prosecuted by courts in
2012.

The Manual for the Review of Domestic Violence Cases was made in 2014 by a judicial panel of
nine judges. The recommendations of the panel of judges were later revised by legal experts
and practitioners, as well as the institutions responsible for providing continuing training for
judges and prosecutors. The Manual on domestic violence was developed.

In the Federation of Boshia and Herzegovina the new Law on Protection against Domestic
Violence ("FBiH Official Gazette" 20/13) was adopted to introduce some novelties regarding the
precise definition of domestic violence, prescribing emergency procedure in the imposition of
protection orders in view of their purpose to protect victims of violence, prescribing other forms
of protection of victims of violence.

The Federation Ministry of Labour and Social Policy has taken a series of activities aimed at
improving and enhancing the social and child protection, i.e. the protection of victims of
domestic violence in the Federation, as well as activities related to the implementation of the
Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence and Strategies for Prevention and Combating Domestic Violence 2013-2017.

In the Republika Srpska the General Protocol for Procedures in Domestic Violence Cases was
signed. The Law on Protection from Domestic Violence afford more efficient, faster and more
complete protection of victims.
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In 2012, a survey of the prevalence of violence against women, with particular emphasis on
domestic violence, was carried out and it was coordinated by the Gender Centre of the
Republica Srpska and the Republican Institute of Statistics. The survey was carried out in
cooperation with the Gender Agency of Bosnia and Herzegovina , the Gender Centre of the
Federation of Bosnia and Herzegovina and Statistical Institutes (Entity Statistical Institutes and
the Agency for Statistics).

According to the report, good practices show that better effects have been brought about
through the co-operation of authorities from the Ministry of the Interior, judiciary, social welfare
and health institutions, educational institutions and non-governmental organisations and other
relevant institutions and social partners.

By the end of 2013, protocol for procedures in domestic violence cases and multisectoral
cooperation at the local level was signed in 36 municipalities in the Republika Srpska.

Economic protection of families

Family benefits

In its previous conclusion the Committee asked the next report to contain sufficient information
regarding the amounts of child allowances in the entities as well as the amount of the median
equivalised income.

The Committee notes from the report that the family benefit in the Federation of Bosnia and
Herzegovina is income-tested and provided to families whose total income is below the
subsistence level. The amount ranges between BAM 10.85 to 50 per month (€5.5 — €25). As
regards the coverage of the child benefit, the Committee notes that in the Federation of Bosnia
and Herzegovina benefit is only granted to families whose total income is below the subsistence
level. The Committee finds that the situation is not in conformity with the Charter as child benefit
is not granted to a significant number of families and therefore, its coverage is not sufficient.

In the the Republika Srpska the Child Protection Public Fund provides child allowance for the
second, third and fourth child on the basis of a means test. The Committee notes that the
amount of allowance has gone down from BAM 45 (€ 23) for the second child and BAM 100
(€51) for the third child in 2010 to BAM 35 (€17) for the second child and BAM 70 (€35) for the
third child in 2013. The Committee notes that there is no entitlement to benefit for the first child.
It asks whether, like in the case of the Federation of Bosnia and Herzegovina, child benefit is
also paid to families whose total income is below the subsistence level. As regards the
Republika Srpska, the Committee reserves its position as to the adequacy of coverage.

In the Bréko District the universal system is financed by the Budget of the Brcko District
providing a flat rate benefit to all residents whose children reside in the Brcko District and whose
total monthly income per family member is no higher than 15% of average earnings in the the
Brcko District. As regards the amount of child benefit, it corresponds to 10% of the average
earnings. According to MISSCEO, the average earnings were equal to BAM 683,33 (€350) per
month in 2012, so the amount of benefit was fixed at BAM 68,33 (€34) per month.The
Committee asks what is the percentage of families that receive benefits.

The Committee recalls that under Article 16 the States of required to ensure the economic
protection of the family by appropriate means. The primary means should be family or child
benefits provided as part of social security, available either universally or subject to a means-
test. Child benefit must constitute an adequate income supplement, which is the case when it
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represents an adequate percentage of median equivalised income, for a significant number of
families (Conclusions 2006, Statement of Interpretation on Article 16).

As regards the amount of child benefit, the Committee notes that it represents 10% of the
average earnings in the Brcko District which it considers to be adequate. However, as regards
the Federation of Bosnia and Herzegovina and the Republika Srpska, in the absence of
information on the median equivalised income, the Committee finds that it has not been
established that child benefit constitutes an adequate income supplement and therefore, the
situation is not in conformity with the Charter. The Committee asks the next report to provide
information on the amounts of benefit as well as on the median income in all entities.

Vulnerable families

In its previous conclusion the Committee asked what measures were taken to ensure the
economic protection of Roma families and other vulnerable families, such as single parent
families. The Committee reiterates this question.

Equal treatment of foreign nationals and stateless persons with regard to family benefits

In its previous conclusion the Committee noted that in the three entities a permanent residence
requirement applied for the granting of family benefits. The Committee wished to know the
conditions for awarding permanent residence. It notes that the report does not provide this
information.

The Committee notes that Section 51, paragraph 5 of the Law on Movement and Stay of Aliens
and Asylum provides that permanent residence is the right of stay of aliens in Bosnia and
Herzegovina for an indefinite period of time. Article 59, paragraph 1 of the Law provides that a
permanent residence permit shall be issued to an alien who has resided in the territory on the
basis of a temporary residence permit for at least five years uninterruptedly.

The Committee recalls that the proportionality of length of residence requirement is examined
on case-by-case basis. The Committee has held that the period of one year is acceptable but
that 3-5 years is manifestly excessive and therefore, in violation of Article 16 (Conclusions XVIII-
1 (2006), Denmark). Therefore, the Committee considers that the situation is not in conformity
with the Charter on this ground.

The Committee asks the next report to indicate whether stateless persons are treated equally
with regard to family benefits.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 16 of the Charter on the grounds that:
o family benefits do not cover a significant humber of families in the Federation of
Bosnia and Herzegovina;
e it has not been established that the child benefit in the Federation of Bosnia and
Herzegovia and the Republika Srpska constitutes an adequate income supplement;
e equal treatment of foreign nationals of other States Parties who are lawfully resident
or regularly working with respect to family benefits is not ensured.

34



Article 17 - Right of children and young persons to social, legal and economic protection
Paragraph 1 - Assistance, education and training

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br¢ko District.

The legal status of the child

The Committee notes that according to the Family Law of the Federation of Boshia and
Herzegovina a child has the right to know that he/she was adopted and he/she shall be allowed
to review the adoption file when he/she reaches the age of majority. The inheritance and
maintenance rights of children are the same for children born in or outside the marriage.

As regards the Republika Srpska, according to the report the Family Law does not specifically
provide for the child’s right to know his/her origin, so the cases when it can be restricted are not
provided for either. According to Article 8 the rights and obligation of the parents and other
relatives towards their children are equal regardless of whether children are born within
marriage or outside the marriage.

In the Brcko District Section 77 of the Family Law provides that a child has the right to know that
he/she was adopted. The Family Law provides for cohabitation (Article 5), and considers it to be
equal to marriage as regards rights to mutual maintenance and other property issues.
Therefore, according to the report, the rights of children born within marriage and outside
marriage are fully equal.

Protection from ill-treatment and abuse

In its previous conclusion (Conclusions 2011) the Committee considered that there is no explicit
prohibition of corporal punishment in the home in the Federation of Bosnia and Herzegovina
and the Brcko District.

The Committee notes from the Global Initiative to End Corporal Punishment that the law reform
has not yet fully prohibited corporal punishment in the home throughout Bosnia and
Herzegovina. Corporal punishment is unlawful in schools.

The Committee takes note of the legislation in all entities prohibiting domestic violence against
children. Nevertheless, the Committee notes that the Family Law of the Federation of Bosnia
and Herzegovina and the Brcko District do not prohibits all forms of corporal punishment.

As regards the Republika Srpska, the Law on Protection against Domestic Violence in RS
prohibits different forms of violence, such a physical, emotional or psychological violence.
Physical violence is interpreted as behaviour involving physical force intended to cause certain,
even smallest pain and/or discomfort, which leads to real or potential harm to the child.

The Committee considers that corporal punishment is not explicitly prohibited in the Federation
of Bosnia and Herzegovina and the Br¢ko District in the home. Therefore, the situation is not in
conformity with the Chatrter.

The Committee asks whether corporal punishment is prohibited in all entities in childcare
institutions.
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Rights of children in public care

In its previous conclusion the Committee asked what were the criteria for the restriction of
custody or parental rights. It also asked what were the procedural safeguards to ensure that
children are removed from their families only in exceptional circumstances.

The Committee notes from the report that according to the Family Law of the Federation of
Bosnia and Herzegovina at the request of both or one parent the guardianship authority may
decide on the placement of the child in an institution if it is necessary for the protection of the
best interests of a child. The law provides for the circumstances in which a parent can be
deprived of the right to live with a child, i.e. of parental care. The parents may file a request the
‘cessation of fostering’ and if it is not satisfied, they may initiate a law suit in order to decide on
the further care of the child. The Court shall restore the right of a parent to live with the child
when it is in the interest of the child.

The Law on Social Welfare of the Republica Srbska provides for the conditions under which a
child is entitled to be placed in an institution or foster family. Any limitation or restriction upon the
rights of parents to have custody of child is based on the criteria set forth in legislation and does
not go beyond the limits necessary to protect the best interests of the child and family
rehabilitation.

In the Br&ko District the restriction and deprivation of parental custody may be ordered by the
competent authority for the reason and in the manner as prescribed by the Family Law. At
request of the parent who was deprived of this right the court shall decide whether to reinstate
the right of parents to live with the child. The procedure shall be urgent.

In its previous conclusion the Committee noted that the Government was developing its policies
with regard to measures to be taken to transform institutional care, develop alternative services,
strengthen the capacity of centres for social work and develop legal framework for protection of
families and children. The Committee asked what is the maximum number of children that can
be accommodated in a single institution.

The Committee notes from the report in this respect that the Rulebook on general, technical and
professional requirements for the establishment and operation of social care institutions in the
Federation of Bosnia and Herzegovina of 2013 defines the minimum standards of services in
social care institutions which may be further expanded by cantonal regulations. This Rulebook
defines that the capacity of an institution for children without parental care shall be up to 40
children.

The Committee recalls that a unit in a child welfare institution must resemble the home
environment and not be larger than 10 children (Conclusions 2011, Hungary). The Committee
asks what is the maximum size of a single institution.

The Committee notes from the report that in 2014, the Government of the Federation of Bosnia
and Herzegovina adopted a Strategy on De-Institutionalisation and Transformation of Social
Care Institutions (2014-2020). The Strategy represents the commitment by the Government to
continue, with the support of cantonal governments, its engagement to improve quality of the life
of children

According to the report, in 2013 1,670 children were placed in institutions of whom 587 were in
foster families.

The Committee notes from the Concluding observations on the consolidated second to fourth
periodic reports of Bosnia and Herzegovina, adopted by the Committee at its sixty-first session
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(17 September-5 October 2012) that children may be placed in institutions on the sole basis of
family economic hardship.

In this connection, the Committee recalls that that placement must be an exceptional measure
and is only justified when it is based on the needs of the child. The financial conditions or
material circumstances of the family should not be the sole reason for placement (Conclusions
2011, Statement of Interpretation on Articles 16 and 17). The Committee also refers to the
judgements of the European Court of Human Rights where the latter held that separating the
family completely on the sole grounds of their material difficulties has been an unduly drastic
measure and amounted to a violation of Article 8 of the European Convention on Human Rights
(Wallova and Walla v. the Czech Republic, No. 23848/04).

The Committee asks whether children may be removed from their families on the basis of poor
material circumstances of the family.

Right to education

As regards the right to accessible and effective education, the Committee refers to its
conclusion under Article 1782.

Young offenders

According to the report, following the latest trends and international legal standards in the field
of juvenile justice, the Federation of Bosnia and Herzegovina adopted the Law on Protection
and Treatment of Children and Juveniles in Criminal Procedure in January 2014 (outside the
reference period). The Committee wishes to be informed of the implementation of this law.

In its previous conclusion the Committee asked whether juvenile offenders serving sentences
have the legal right to education. It notes in this respect that that Article 151 of the Law on the
Protection and Treatment of Children and Juveniles in the Criminal Procedure provides that a
juvenile serving a custodial measure is entitled to attend school outside the establishment if the
establishment does not organise certain type of school or courses and if justified by previous
achievements and performance of the juvenile, provided that this does not harm the execution
of correctional measure.

As regards the Brcéko District, the Committee notes that the Law on Protection and Treatment of
Children and Juveniles in Criminal Proceedings was enacted in 2011, which defines the
requirements governing the conditions, manner and duration of detention of juveniles as well as
the execution of institutional correctional measures and juvenile imprisonment.

In its previous conclusion the Committee asked what was the maximum length of pre-trial
detention and prison sentence. It notes that according to Article 100 of the above mentioned law
following the decision of the judge custody may not exceed thirty days from the day of arrest,
and may be extended to up to two months.

According to Article 103 a juvenile in custody is separated from adults. During the execution of
criminal sanctions a juvenile should be treated in a manner appropriate to his age, level of
maturity and other characteristics of personality.

The term of imprisonment that can be imposed on a juvenile offender cannot be longer than five
years. For a criminal offense for which a punishment of long term imprisonment or for
concurrence of at least two offenses for which a punishment of imprisonment is longer than 10
years, juvenile imprisonment may last up to 10 years.
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The Committee asks whether the maximum pre-trial detention of two months and the maximum
prison sentence of 10 years also applies in other entities.

Right to assistance

The Committee recalls that Article 17 guarantees the right of children, including unaccompanied
minors to care and assistance, including medical assistance (International Federation of Human
Rights Leagues (FIDH) v. France, Complaint No. 14/2003, decision on the merits of September
2004, § 36). In fact, Article 17 concerns the assistance to be provided by the State where the
minor is unaccompanied or if the parents are unable to provide such assistance.

States must take the necessary and appropriate measures to guarantee for the minors in
guestion the care and assistance they need and to protect them from negligence, violence or
exploitation, thereby posing a serious threat to the enjoyment of their most basic rights, such as
the rights to life, to psychological and physical integrity and to respect for human dignity
(Defence for Children International (DCI) v. Belgium, Complaint No. 69/2011, decision on the
merits of 23 October 2012, §82).

The Committee asks what assistance is given to children in an irregular situation to protect them
against negligence, violence or exploitation.

Conclusion

The Committee concludes that the situation in Bosnia and Herzegovina is not in conformity with
Article 1781 of the Charter on the ground that all forms of corporal punishment are not
prohibited in the home in the Federation of Bosnia and Herzegovina and the Br¢ko District.
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Article 17 - Right of children and young persons to social, legal and economic protection
Paragraph 2 - Free primary and secondary education - regular attendance at school

The Committee takes note of the information contained in the report submitted by Bosnia and
Herzegovina.

It notes from the report that different provisions apply at state level and to the sub-state levels of
governance, namely the Federation of Bosnia and Herzegovina, the Republika Srpska and the
Br¢ko District.

Children with disabilities

As Bosnia and Herzegovina has not accepted Article 1581, the Committee considers the issues
relating to the integration of children with disabilities into mainstream education under Article
1782.

In its previous conclusion the Committee asked whether there was legislation explicitly
protecting persons with disabilities from discrimination in education and training and whether
measures were in place to facilitate the integration of children with disabilities into mainstream
education.

According to the report, there are no specific laws which protect persons with disabilities against
discrimination in education but laws on education at all levels forbid discrimination on any
ground including disability and guarantee to every child the right to equal access to education
and equal treatment without discrimination on any grounds.

The Committee notes that social inclusion in schools is improved by applying the inclusion index
as a means of self-evaluation. Categories, identification procedures, planning and working
methods, profile, training, professional development of personnel working with children and
youth with special needs, as well as other issues, are regulated more closely by entities and
cantons.

Article 21 of the Framework Law on Preschool Upbringing and Education provides that special
training programmes for the personnel, pedagogues, teachers of special needs education,
speech pathologists and school headmasters will be in the obligatory programmes of training.
Such programmes are established by educational authorities in the entities, in accordance with
the principles and standards defined by this law.

According to Article 19 of the Framework Law, children with special needs shall be educated in
regular schools and according to programmes adapted to their possibilities.

In the Brcko District the Law on Primary and Secondary Education regulates enrolment,
identification procedure, education and rehabilitation of children with mental disabilities. This
Law prohibits any form of discrimination in education and training of the students and ensures
eqgual conditions for all applying principles and norms established by this Law.

In the Federation of Bosnia and Herzegovina individual and adapted curricula are in use for
children with special needs. These curricula are developed in cooperation between teachers
and mobile teams composed of experts for certain areas (pedagogues, psychologists, special
education teachers, therapists etc)

The Committee notes from the report that that in 2013/2014 there were 138 children with
disabilities in the pre-school institutions in the Republica Srpska, 1057 in regular primary
education and 403 in regular secondary education.
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The Committee recalls that persons with disabilities must be integrated into mainstream
facilities. Education and training must be made available within the framework of ordinary
schemes and only where this is not possible, through special schools. States do not have a
wide margin of appreciation and shall provide evidence that this is the case or at least that
substantial efforts are being made to achieve this (Conclusions 2008, Andorra).

The Committee asks the next report to provide information about the overall number of children
with disabilities in general and those who are enrolled in the mainstream education and in
special schools, in each of the entities. In the meantime, the Committee reserves its position on
this issue.

Roma children

The Committee recalls in this connection that the States have positive obligations to ensure
equal access to education for all children. In this respect particular attention should be paid to
vulnerable groups, such as children from minorities, children seeking asylum, refugee children,
children in hospital, children in care, pregnant teenagers, teenage months, children deprived of
their liberty, etc.

As regards education of children of Roma origin, even though educational policies for Roma
children may be accompanied by flexible structures to meet the diversity of the group and may
take into account the fact some groups lead an itinerant or semi-itinerant lifestyle, there should
be no separate schools for Roma children. Special measures for Roma children should not
involve the establishment of separate schools or classes reserved for this group (Conclusions
2011, Slovak Republic).

In its previous conclusion the Committee wished to be informed about the measures taken to
improve access to education for Roma children in the mainstream education. The Committee
also requested information on Roma children, including their enrolment rates in primary and
secondary education as well as the rate of absenteeism.

The Committee notes from the report that the Council of Ministers adopted the Revised Action
Plan on Educational Needs of Roma on 14 July 2010 with recommendations and proposals
agreed at the 16th meeting of the International Steering Committee of the Program of Decade of
Roma Inclusion.

According to the report, in 2011 there was an increase in enrolment of Roma children in
primary, secondary and higher schools. 49 Roma children were enrolled in compulsory
preschool upbringing and education, 3024 Roma children attended primary school, 243 Roma
children attended secondary school, 17 Roma children were included in higher education and
939 children were not covered by primary or secondary education.

In addition to the percentage of Roma children attending primary education it is important to
consider the data on the percentage of Roma children who complete their primary education.
According to data from Multiple Indicator Cluster Survey on Roma Population in 2011-2012,
percentage of children who enter the first grade and reach last grade of primary school is 75%.
This number includes children that repeat grades of primary school.

According to the report, as possible reasons for irregular attendance, the competent cantonal
ministries identified the following factors: socio-economics reasons, unemployment of parents,
adverse family situation, attitudes of parents, etc.
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As regards the inclusion of Roma children, according to the report the Republica Srpska
Ministry of Education and Culture regularly observes implementation of the Revised Action Plan
on Educational Needs of Roma, as follows:

- schools have meetings with parents of Roma children aimed to inform them that primary
education is mandatory. NGOs take part in those activities. 21 meetings were held in the
2011/2012 school year in seven schools and four municipalities. 676 students were enrolled in
primary schools in 2011/2012 school year;

- encouraging measures are undertaken in order to improve regular attendance of schools —
permanent contacts with Roma Associations and Roma communities, Social Welfare Centres
and Roma families.

- all students who reside over 4 km away from school are provided with free transportation;
Bijeljina municipality provides meals for Roma children in primary schools.

In the Brcko District, the Law on Education in Primary and Secondary Schools requires that all
children have an equal right to education. Article 6, paragraph b) of the Law prohibits
discrimination or favouritism based on ethnic, religious, sexual, political, social or any other
basis.

The Committee notes that the education system of the Brcko District has no special schools or
classrooms for Roma children. They are integrated into regular classes with other students
instead. The Brcko District primary schools include 107 Roma students and 16 Roma students
are in secondary schools. The legislation gives equal rights to all students but problems of
Roma students caused by family and social circumstances are evident.

According to the report, schools help these students through organising targeted activities for
them, in cooperation with local communities and NGOs with a view to providing necessary
conditions for education. Professional teams in school consisting of an educator, psychologist,
special education teachers, social workers, social educators face the challenge of poor school
attendance of Roma students, which they try to resolve in cooperation with parents and by
working on changing the attitudes of parents towards the education of their children.

The Committee considers that the measures have been taken to improve access of Roma
children to pre-school, as well as primary and secondary education, which have resulted in
better overall better enrolment rates. The Committee also notes that there are no separate
schools for Roma children in none of the entities.

The Committee wishes to be kept informed of the results of the measures taken, such as the
most accurate information about the enrolment, drop-out and absenteeism rates of Roma
children in all entities.

Measures to increase enrolment in secondary school

In its previous conclusion the Committee found that the situation was not in conformity with the
Charter as it had not been established that the measures to increase the enrolment rate in the
secondary education were adequate.

In this connection, it notes from the report that in the Federation of Bosnia and Herzegovina
secondary education (up to the age of 18) is not mandatory but enrolment ratio is almost 100%
because students are provided with free transportation if distance between school and place of
residence is more than 3 kilometres. In the Republika Srpska, where the secondary school is
mandatory, the enrollment rate is 97%.

41



The Committee notes from the UNDP that the primary school enrolment rate has remained
continually high since 2000, at over 97%.

The Committee wishes to be kept informed of the enrolment rate in compulsory education in all
entities.

Conclusion

Pending receipt of the information requested, the Committee defers its conclusion.
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The role of the European Committee of Social Rights (the Committee) is to rule on the
conformity of the situation in States Parties with the Revised European Social Charter (the
Charter). The Committee adopts conclusions through the framework of the reporting
procedure and decisions under the collective complaints procedure.

Information on the Charter, statements of interpretation, and general questions from the
Committee, are reflected in the General Introduction to all Conclusions.

The following chapter concerns Bulgaria which ratified the Charter on 7 June 2000. The
deadline for submitting the 13" report was 31 October 2014 and Bulgaria submitted it on 4
December 2014.

In accordance with the reporting system adopted by the Committee of Ministers at the
1196th meeting of the Ministers’ Deputies on 2-3 April 2014, the report concerns information
requested by the Committee in Conclusions 2013 in respect of its conclusions of non-
conformity due to a repeated lack of information®:

- Right to protection of health — Prevention of diseases and accidents (Article 1183)

- Right to benefit from social services — Promotion or provision of social services (Article
1481)

The Committee adopted one conclusion of conformity (Article 1183) and one conclusion was
deferred (Article 1481).

The next report by Bulgaria will deal with the accepted provisions of the thematic group
"Employment, training and equal opportunities™:
e the right to work (Articlel),
o the right to