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I INTRODUCTION

1. The Conference of International NGOs of the Council of Europe reflects and
promotes the interests of civil society on a Pan-European basis. It is therefore natural and right
that the Conference of INGOs is preoccupied with the rights, prerogatives and responsibilities of
international and national NGOs throughout Europe. NGOs nationally and internationally need a
secure legal environment; a secure and encompassing social environment; and an
understanding and encouraging political environment. These are pre-conditions for NGOs to
make their indispensable and irreplaceable contributions to public policy and harmonious
societies.

2. The EXPERT COUNCIL ON NGO LAW, set up by the Conference in January 2008,
is a precedent-setting initiative in the policy and legislative fields. The Expert Council is “to
contribute to the creation of an enabling environment for NGOs throughout Europe by
examining national NGO law and its implementation, and promoting its compatibility with
Council of Europe standards and European good practice™.

3. The work of the Expert Council is bolstered by — and inspired by — the text adopted
by the Council of Europe Committee of Ministers in October 2007: Recommendation
CM/Rec(2007)14 on the legal status of NGOs in Europe ("Recommendation CM/Rec(2007)14").
This extremely well-thought-out document is a comprehensive endorsement of, and framework
for, the “essential contribution made by NGOs to the development and realisation of democracy
and humap rights, in particular through the promotion of public awareness and participation in
public life™.

4, In its first year, the Expert Council chose to carry out a thematic study on the
CONDITIONS FOR THE ESTABLISHMENT OF NGOs. The final version of this text, including
its six country case studies (Azerbaijan, Belarus, France, Italy, Russia, Slovakia) and its
recommendations, was adopted by the Conference Plenary in January 2009.

5. For its second year, the Expert Council chose the theme INTERNAL GOVERNANCE
OF NGOs. It is, as in 2008, based on responses to a questionnaire distributed to NGOs
throughout Europe. It refers to the basic principle of self-governance of NGOs, as well as criteria
such as requirements for an NGO statute, membership in the highest governing bodies, internal
structure, employment, decision-making, auditing, reporting and inspection by relevant
authorities. Our Co-ordinator Jeremy Mc Bride has been able to distil from the questionnaire a
valuable Thematic Overview that forms the essence of this report to the Conference of INGOs.
The distillation also enabled us to identify five countries on which we have done specific
analyses to illustrate the problems, challenges, and hopefully forward steps that could be taken.
These countries are Armenia, Ireland, Luxembourg, Moldova, and “the former Yugoslav
Republic of Macedonia”.

6. It is worthwhile to mention that the five country studies were submitted to the relevant
national authorities for comment prior to their incorporation in the final version of our report.
Appropriate comments have consequently been included in the present report.

7. The members of the Expert Council are named by the Bureau of the Conference of
INGOs, and its President is elected by the Conference Plenary. All members are jointly
responsible for the Report that follows, which | commend for the careful scrutiny of both NGOs

! Expert Council Mandate, January 2008.
2 CM/Rec(2007)14 — Preamble



and governmental authorities. The legal and regulatory frameworks in many European
countries, as well as administrative and judicial practices in them, need attentive and
enlightened monitoring. In many cases they need review, clarification and strengthening. There
is also need for dissemination of European standards and good practices, and in particular
much greater awareness of the terms and advice of Recommendation CM/Rec(2007)14.

8. I thank all the Expert Council members for their assiduous work and positive
co-operation.

Cyril Ritchie
President
Expert Council on NGO Law



I THEMATIC OVERVIEW

9. The thematic overview concerning the internal governance of NGOs is in two parts.
The first reviews the scope of international standards applicable to this issue, notably in the
European Convention on Human Rights (“the European Convention") - as elaborated in the
rulings of the European Court of Human Rights (“the European Court") - and Recommendation
CM/Rec(2007)14. In the second part the responses to a questionnaire concerned with national
law and practice regarding internal governance are analysed. The former establishes that NGOs
should generally be able to manage their own affairs free from outside interference, while the
latter discloses that full compliance with all that this requirement entails is still not achieved
throughout Europe.

A Applicable standards

10. The self-governing character of NGOs is an essential aspect of the right to freedom
of association guaranteed by Article 11 of the European Convention and many other
international legal instruments?®.

11. It is also reinforced - both explicitly and implicitly - by numerous other commitments
made by States, notably Recommendation CM/Rec(2007)14 and the Declaration of the
Committee of Ministers of the Council of Europe on action to improve the protection of human
rights defenders and promote their activities®.

The general principle
12. The fundamental importance of an NGO being able to run its own affairs has been

expressly articulated in Recommendation CM/Rec(2007)14, which stipulates self-governance as
its first basic principle®. It has also been underlined by the European Court when faced with an

% In particular Article 22 of the International Cawnt on Civil and Political Rights, Article 5(d)fixof the
International Convention on the Elimination of Albrms of Racial Discrimination, Article 1-3 of tl@@onvention
on the Elimination of All Forms of Discriminatiorgainst Women, Article 15 of the Convention on thghs of
the Child, Articles 26 and 40 of the Internatio@alnvention on the Protection of the Rights of Aligk&int Workers
and Members of Their Families, Article 29 of then@ention on the Rights of Persons with Disabilitheticles 1, 2
(4,5) and 3 of the Convention on Access to InfofamtPublic Participation in Decision-making andcéss to
Justice in Environmental Matters (Aarhus Convenftichrticle 15 of the Convention relating to the tbta of
Refugees, Article 15 of the Convention relatinghte Status of Stateless Persons, Articles 7 arffdt@&d-ramework
Convention for the Protection of National Minor#tiand the European Convention on the Recognitidgheof_egal
Personality of International Non-Governmental Oiigations. There are also guarantees concernedispégiwith
trade unions such as Article 8 of the Internatiddavenant on Economic, Social and Cultural RigAtsicle 5 of
the European Social Charter, Article 5 of the Re#iCharter and the Convention Concerning Freedom of
Association and Protection of the Right to Orgamiééhe International Labour Organisation (ILO Cention No
87).

* Adopted by the Committee of Ministers on 6 Febyu2008 at the 1017th meeting of the Ministers’ Diegsu See
also Article 20 of the Universal Declaration of HamRights, the UN Declaration on the Right and Resibility

of Individuals, Groups and Organs of Society torRote and Protect Universally Recognised Human Rightd
Fundamental Freedoms (Declaration on Human Rigkferidlers) (GA Res 53/144, 9 December 1998), UNBasi
Principles on the Independence of the Judicias/Dbcument of the Copenhagen Meeting of the Conéeren the
Human Dimension of the CSCE, Paras 9.3 and 10@,uadertakings made at several OSCE meetings, gamel
Vienna in 1989 (Questions relating to Security irdpe, paras 13.3, 13.6 and 21), Copenhagen (f&ra0.1-
10.4, 11, 11.2, 32.2, 32.6 and 33) and Budapesagteh VI, para 18), Council of Europe Recommeiutat
R(94)12 ‘On the Independence, Efficiency and Rdldunlges’ and the European Charter on the Statutduidges.
Recommendation CM/Rec(2007)14 was preceded by thumel of Europe's Fundamental Principles on theust

of Non-governmental Organisations in Europe of @wuncil of Europe ("Fundamental Principles”) whislere
noted by the decision of the Deputies at their'88igeting on 16 April 2003

® In Paragraph 1.



attempt by the State to use - involuntarily - an NGO to achieve the fulfiiment of a public objective
by making membership of it compulsory.

13. It is certainly not uncommon to find public objectives being secured with the
assistance of NGOs through some kind of partnership or contractual arrangement. There can be
no objection to this and indeed this is one of the very reasons for encouraging civil society to
develop; the non-governmental sector can often provide greater flexibility in responding to some
problems and the fact that it is often much more closely linked to those in need of assistance
can make it much better equipped to judge where efforts can most usefully be applied.

14. However, while it would be unwise for the State not to draw upon such a useful
resource and for NGOs not to co-operate where they can, the willingness of the latter to do so
should not lead to attempts by the State to take over particular NGOs and effectively make them
agencies working under its control. In these circumstances the entity concerned will have lost
the freedom to organise its own affairs and, insofar as this is not voluntary, there will be a
violation of the right to freedom of association where a membership body is affected.

15. An instance of this happening can be seen in the attempt to use a taxi drivers'
association as a way of administering the provision of taxi services in Iceland®. The regulation of
such services was undoubtedly in the public interest and might well be a sufficient basis for
requiring membership of a public law body’ but the co-option of what was a private association
in this case meant that the latter was no longer in a position to run its own affairs, which the
European Court clearly saw as a crucial aspect of freedom of association, although it was the
compulsion to belong to that association which gave rise to a violation of Article 11 of the
European Convention in that particular case®.

16. This perspective on self-governance is reinforced in Recommendation
CM/Rec(2007)14 in a second basic principle, namely, that NGOS should not be subject to
direction by public authorities®.

17. The ability of an NGO to govern itself free of outside interference is not - any more
than the right to freedom of association - absolute - but any restrictions imposed must have a
legal basis, serve a legitimate purpose and not be disproportionate in their effect. Some
admissible restrictions are expressly recognised in international standards and others may be
inferred from them.

® Sigurdur A Sigurjénsson v Icelano 16130/90, 30 June 1993.

" Such a body - which the European Court found taledrivers' association not to be - is outside photection of
Article 11 of the European Convention.

8 See the concern of the UN Human Rights Committet in Tunisia ‘the Associations Act may seriously
undermine the enjoyment of the freedom of assamiatinder article 22, particularly with respect tue t
independence of human rights non-governmental eggaons. In this connection, the Committee noled the act
has already had an adverse impact on the Tunigague for Human Rights’; CCPR/C/79/Add.43, 23 Novem
1994, para 12.

® paragraph 6. In the Explanatory Memorandum itnipleasised that 'This does not mean that publicoaitits
cannot choose to provide particular assistance@@8I pursuing objectives that they consider to bpasficular
importance but the latter should be free to decidether to accept or continue to receive such t@assis.
Furthermore neither legislation nor other formspoéssure should be used to make NGOs undertakieypart
activities considered to be of public importandeara 29). See also Principles 76 and 77 of the d&undtal
Principles, which provide that consultation shootit be seen by ‘government as a vehicle to co-dpONl into
accepting their priorities, or by NGOs as an inanest to abandon or compromise their goals and ipteg and
that government bodies ‘can work with NGOs to aehipublic policy objectives, but should not attertpptake
them over or make them work under their control’.



Requirements for an NGO's Statute

18. The more matters concerning the governance of an NGO that are required to be
included in its Statute, the more it is likely that an NGO will be deprived of the flexibility required
in order to organise itself so that it can respond effectively to changing circumstances, whether
these concern challenges or opportunities. This will be particularly so if subsequent
amendments to the Statute require positive approval by a public authority’®. While those who
found or establish an NGO may have their own well-grounded reasons for limiting such flexibility
in a given case, the exercise of the freedom of such persons to make that choice - itself a
manifestation of the rights to freedom of association and to the peaceful enjoyment of
possessions™ - is to be distinguished from the imposition of limitations on internal governance
as a matter of law.

19. This was clearly recognised in Recommendation CM/Rec(2007)14 as the only
matters relevant to the internal governance of an NGO that that instrument states should
generally be specified in the Statute are the highest governing body of the NGO, the frequency
of meetings of that body, the procedure by which such meetings are to be convened, the way in
which the highest governing body is to approve financial and other reports and the procedure for
changing the Statute and dissolving the organisation or merging it with another NGO*2,

20. As the Explanatory Memorandum to the Recommendation makes clear, these are
"the matters that are most likely to be crucial to establishing the conditions under which NGOs
are to operate". The relatively short list is not intended to be exhaustive since the Explanatory
Memorandum continues by stipulating that "[tlhose establishing or belonging to NGOs (as well
as those responsible for their direction in the case of non-membership-based bodies) are free to
specify additional matters in their statutes". However, the conclusion of this document in regard
to the provision of such additional matters is most important, namely, that "they should not
normally be under any obligation to do so"*. This is, of course, entirely consistent with the self-
governance principle.

21. The highest governing body is the only matter of those listed in Recommendation
CM/Rec(2007)14 for which some specific indication is also given as to content required for the
Statute. Thus Paragraph 20 requires that this be composed of the membership in the case of a
membership-based NGO. However, this is not an undue interference with the principle that
NGOs should be self-governing since, as the Explanatory Memorandum notes, this ‘is a
manifestation of the exercise of freedom of association by their members™*.

22. The scope for the content of the other matters listed for the Statute to be prescribed
by national law is to some extent addressed in other provisions of the Recommendation but in
many respects - following the self-governance principle - this is something that should be left to
be determined by those who establish or belong to the NGO concerned.

Membership of the highest governing body and other bodies

23. Decision-making by an NGO can effectively be constrained by restrictions in national
law as to who can serve on its various decision-making bodies.

0 See Paragraph 129 of thizst Annual Report

1 The latter being pertinent in the case of pergwosiding the funds to establish a foundation.

2 paragraph 19.

13 paragraph 49.

14 paragraph 50. As regards non-membership-based NM@Sxplanatory Memorandum states that the freedom
association consideration is not applicable andhedighest governing body should be determinethbystatutes,
whether as originally drawn up by their foundersasrsubsequently amended in the prescribed maRaegraph
51).



24, Such restrictions would, in the case of the highest governing body of an NGO that is
membership-based, be those that affect who can be members of the NGO itself since - as has
just been seen - that body must be composed of all of them. The only admissible restrictions
can, therefore, be those which international standards accept regarding membership itself.

25. The ability to join associations is something that Article 11 of the European
Convention provides as being open to "everyone" within a State’s jurisdiction and the scope for
imposing limitations on this capacity is quite limited. "Everyone" certainly means legal as well as
natural persons as association is not one of the rights or freedoms that are capable of being
exercised only by human beings™. The only exception in this regard would be public bodies
since these are a part of the State which is bound to secure freedom of association and they
cannot, therefore, be beneficiaries of this right.

26. The unqualified nature of the formulation in all instruments means that the freedom
should be exercisable by children as much as by adults, without needing to rely on the specific
guarantee in respect of the former in the Convention on the Rights of the Child. Nevertheless
this would not preclude the adoption of protective measures to ensure that they are not
exploited or exposed to moral and related dangers, so long as the total exclusion of the ability to
associate did not result'® Such measures, insofar as they are proportionate and meet the
requirements of legal certainty, could be justified as a restriction on their freedom pursuant to
provisions such as Article 11(2) of the European Convention. However, in judging the
appropriateness of any such measures account would also have to be taken of the need
stipulated by the Convention on the Rights of the Child to respect ‘the evolving capacities of the
child’*’, which would mean that the effect of any restrictions that might be adopted would
undoubtedly have to be diminished as those affected grow older™.

27. The inclusive nature of "everyone" would in addition mean that freedom of
association can, in principle, be exercised by people who are not actually citizens of the country
concerned (whether they are citizens of another country or stateless persons)™. Although Article
16 of the European Convention does accept the possibility of some restrictions being imposed
on the political activity of those who are not citizens and this is defined to cover freedom of
association, such restrictions ought to be compatible with the Convention’s overall objectives of
political democracy, freedom and the rule of law and they ought not to be disproportionate.

28. It might, therefore, be possible to justify the exclusion of persons who are not citizens
from membership of national political parties - which are not NGOs for the purpose of
Recommendation CM/Rec(2007)14% - but it would certainly be harder to do so where the body
was concerned only with local or non-party issues, particularly if those affected were established
residents there.

!5 This is recognised by paragraph 22 of Recommeni&M/Rec(2007)14.

16 See the recommendation of the Committee on thatRigf the Child that Belarus ‘guarantee to alldrein the
full implementation of the rights to ... freedom afsaciation’ (CRC/C/15/Add.180, 13 June 2002, patp that
Georgia ‘amend its legislation to ensure that yarthallowed to join political parties and thatytlielly enjoy their
right to freedom of association’ (CRC/C/15/Add.128, June 2000, para 31). See also its concernirthEdrkey
‘persons under 18 cannot form associations’ (CRG@&dd.152, 9 July 2001, para 37).

" Article 5. This is acknowledged in paragraph 55 tbé Explanatory Memorandum to Recommendation
CM/Rec(2007)14.

18 Restrictions on the ability of persons who are taliyill or incapacitated could undoubtedly betjfisd on a
similar basis but a failure when applying themaket due account of the capacities of those affestadd breach
the principle of proportionality.

!9 paragraph 22 of Recommendation CM/Rec(2007)1¢tfish-nationals as potential members of an NGO.

2 paragraph 1.



29. There is also likely to be a reluctance to accept restrictions as being justified under
Article 16 where they relate to persons from a country with which the one imposing them has
close political and institutional links?*.

30. Moreover restrictions on non-citizens joining NGOs with no political objectives - such
as those concerned with sport and culture - could hardly be defended by invoking Article 16%.

31. A person’s imprisonment is likely to be a constraint on his or her ability to take a full
part in the activities of an NGO but this should not generally be an obstacle to his or her
becoming a member of one. Certainly it would be very difficult to demonstrate that a restriction
on freedom of association which went beyond the inevitable impracticality of attending meetings
was something really needed for the purposes of confinement and that is the test by which the
impact of a deprivation of liberty on other human rights must be judged®.

32. Nevertheless it is possible that some limits could be imposed on a person’s exercise
of freedom of association as a penalty for certain conduct, provided that a legitimate aim for
them could be demonstrated and that they were sufficiently carefully drawn to avoid being
challenged for a lack of proportionality.

33. Thus one of the penalties imposed on a Belgian newspaper editor who had
collaborated with the German occupying authorities during the Second World War was a
prohibition for life on involvement in the administration, management or direction of a
professional or non-profit making association or the leadership of a political association. The
principle of such a penalty was not specifically dealt with by the former European Commission

21 geePiermont v Francenos 15773/89 and 15774/89, 27 April 1995 wheréickr 16 was not accepted as
justifying restrictions on the exercise of freedofrexpression by someone from another Europeanrimiember
State and who was also a Member of the Europediamant. It is at least arguable that a similarrapph would
be appropriate where the country imposing theiotisin and the country of those affected are bod#miers of the
Council of Europe. See also Paragraph 56 of théaBapory Memorandum to Recommendation CM/Rec(2007)1
22 SeeMoscow Branch of the Salvation Army v Ruseia72881/01, 5 October 2006, in which, followirgusal of
re-registration of the applicant because of itséfign origin”, the European Court found there tonbereasonable
and objective justification for a difference indtment of Russian and foreign nationals as regdueis ability to
exercise their right to freedom of religion througdarticipation in the life of organised religiousnamunities and
that this ground for legal refusal had no legalnfdation. In the case of refugees and statelesemetbere is an
obligation with respect to freedom of associatileait is probably narrower than that under the gémgrarantees in
that it requires that those who are lawfully in tbeuntry concerned be given the most favourablatrment
accorded to a foreign national in the same circantsts but only as regards ‘non-political and nasfipmaking
associations and trade unions’; Convention reldiinthe Status of Refugees, Article 15 and Coneentelating to
the Status of Stateless Persons, Article 15. Howekie minimum standards in these two instrumerdsilgv not
prevent refugees and stateless persons, as mutydsreign nationals, from enjoying the less-iestd freedom
conferred by the general guarantees. The rightrdedaoy Articles 26 and 40 of the International @amtion on the
Protection of the Rights of All Migrant Workers akt&mbers of their Families is limited to trade urgand certain
forms of association@nes that protect their economic, social, cultarad other interests and, in the case of those
who are documented or in a regular situation, ¢has‘promote’ these interests) but this last righés not prevalil
over the potentially wider right in more generastmaments (Article 81). There is no comparablerigin to
Article 16 in the other general guarantees of fomedf association but Article 1(2) of the Interoatl Convention
on the Elimination of All Forms of Racial Discringition does exclude differential treatment betweiénens and
non-citizens from its definition of discriminatiott.is thus unlikely that some restriction on thalifical aspect of
associational activity in respect of non-citizenggm not be considered compatible with the freedaroorded by
the other, ostensibly unrestricted, general guaemntut it seems improbable that anything goingobeythe
approach suggested appropriate for Article 16 & European Convention would be considered acceptabl
Certainly the UN Human Rights Committee has in st expressed its concern ‘at limitations to ther@se of
freedom of association for long-term permanent dessis in Estonia, particularly in the political spé';
CCPR/C/79/Add.59, 9 November 1995, para 22.

% seeGolder v United Kingdomno 4451/70, 21 February 1975 aHitst v United Kingdom (No &BC], no
74025/01, 6 October 2005.
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of Human Rights ("the European Commission") in De Becker v Belgium but it did consider other
such indefinite restrictions affecting the applicant’s freedom of expression could not be justified
in so far as they covered non-political matters; the scope of the restriction was simply too
broad®.

34. It is evident that the European Court will require very cogent justification for such
restrictions on the exercise of freedom of association and it is unlikely that they would be seen
as acceptable where their scope did not correspond to the nature of the offence giving rise to
them or they lasted for an undue length of time®®.

35. Moreover restrictions on membership on account of conduct where this has not led
to a conviction or some other comparable ruling by a court are unlikely ever to be acceptable.
This seems evident from the European Court’s ruling in Piroglu and Karakaya v. Turkey? that a
requirement to annul the membership of a member of the executive board of the Izmir Branch of
the Human Rights Association on account of her alleged involvement in illegal activities was
unjustified as the person concerned, although taken into custody during protest action, had
been released and no criminal proceedings had been brought against her.

36. However, it is possible that some restrictions can be imposed on persons working in
the public sector as regards membership of NGOs. Certainly the last phrase of Article 11 of the

24 The issue never went before the European Couthespplicant applied to have the case struck fér ahe
restrictions on his civil and political rights h&gen withdrawn and the law permitting such permltiad been
modified so that they would apply only for fixedripels determined according to the seriousnesseobtfence. In
these circumstances it was not surprising thatGbmmission did not object to the case being straftkCf the
upholding by the European Commission in Appl No&%34 X v The Netherland4, DR 87 (1974) of a ban, albeit
permanent, which affected only participation in jllife (including the right to vote) for those whhad been
convicted of ‘uncitizenlike’ conduct during the $ad World War.

% The ban on the founders and managers of thregcablparties from holding similar office in anyhetr political
body was an important consideration in the findmgoth United Communist Party of Turkey and Others v Tyrke
no 19392/92, 30 January 19%cialist Party and Others v Turkayo 21237/93, 25 May 1998 aNazar, Karatas,
Aksoy and the Peoples’ Labour Party (HEP) v Turkeys 22723/93, 22724/93, 22725/93, 9 April 2004t their
dissolution was disproportionate and thus a viotatf Article 11. Equally, where a dissolution wgsheld, such a
ban on five of the party’s leaders but none omwfiiter 152 MPs was the basis for a finding that tiésisure was not
disproportionate irRefah Partisi (The Welfare Party) and Others v Byrinos 41340/98, 41342/98, 41343/98, 31
July 2001 (Chamber) and 13 February 2003 (Grandr®ka). Furthermore iSadak and Others v. Turkey (Nq 2)
nos 25144/94, 26149/95 to 26154/95, 27100/95 ad®1®5, 11 June 200Kavakciv Turkey no 71907/01Silay

v Turkey no. 8691/02 anticak vTurkey no 15394/02, 5 April 2007 the forfeiture of parfientary seats following
the dissolution of the applicant's party was fotwadviolate Article 3 of Protocol No 1. See also thBeropean
Court’s condemnation itabita v ltaly [GC], no 26772/95, 6 April 2000 of a comparable bawolving the
disenfranchisement for two years of a suspecteddg@afecause it had been imposed only after hisitabof the
offences which had initially led to his being pldoender a special supervisory regime; it would haveepted a
temporary suspension of voting rights where theas evidence of Mafia membership. However, see teeiqus
footnote for the upholding of a permanent ban irny\@ecial circumstances. Apart from improper at#s of a
‘political’ nature, the most likely justificationof a restriction on this aspect of freedom of asgmn would be
some form of financial misconduct by the personceoned; this would probably support limitations taa or her
becoming an office-holder in an association whéig involved financial responsibility but it is daoftful if this
would justify anything more extensive than that.ra@eaph 57 of the Explanatory Memorandum to
Recommendation CM/Rec(2007)14 reflects this apprdacproviding that "It is possible that a prohibit on
involvement in NGOs might be a legitimate consegeeof having committed certain offences but itspgcand
duration must always respect the principle of prapoality (see Appl. No. 6573/7% v. The Netherland4 DR 87
(1974)) and a ban on membership as an automatiseqoence of imprisonment would never be justifidd".
Zdanoka v LatvigGC], no 58278/00, 16 March 2006, the EuropeanrCavhile accepting that it would not be
contrary to Article 3 of Protocol No. 1 for thepipant's former position in the communist partyupled with her
stance during the attempts in 1991 to reverse &stindependence from the Soviet Union, to stiltresat her
exclusion from standing as a candidate to the natiparliament, emphasised that "the Latvian aamint must
keep the statutory restriction under constant remeith a view to bringing it to an early end" (pat35).

% Nos 36370/02 and 37581/02, 18 March 2008.
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European Convention speaks directly to the scope of the freedom of association that can be
enjoyed by such persons in that the guarantee is expressed not ‘to prevent the imposition of
lawful restrictions on the exercise of these rights by members of the armed forces, of the police

or of the administration of the State™’.

37. Whereas it will be relatively clear who falls within the first two categories®, the reach
of the third may be more problematic because of the varying approaches taken by States with
regard to the organisation of the public sector. Nevertheless it is a category which the European
Court has indicated should be ‘interpreted narrowly’®® and it is unlikely that the fact that
someone is paid out of public funds or is formally categorised as a public servant will be
decisive.

38. The Court has left open the question of whether it applies to teachers,
notwithstanding the domestic designation of them as public servants® and in a different set of
proceedings other public servants were only brought within the limitation because the purpose
of the institution in which they worked resembled that of the armed forces and the police®.
Furthermore in Grande Oriente D'ltalia di Palazzo Giustiniani v Italy** the Court was not
prepared to regard appointees by a regional authority to membership of various public and
private bodies as coming within the scope of the limitation since their link with that authority was
seen as even less close that of the teacher in the Vogt case with her employer. It is thus
possible that the term ‘administration of the State’ will ultimately come to be regarded as
applying only to higher-ranking officials, with restrictions being held appropriate because of the
level and nature of their responsibilities®® but nonetheless it is still likely to cover a wide range of
people.

2 There is a limitation in similar terms in Artic&2) of the International Covenant on Economic, iSloand
Cultural Rights but those in the Convention Congggri-reedom of Association and the Right to Organisticle 9
and in the International Covenant on Civil and & Rights, Article 22(2) apply only to the armimices and the
police.

% However, it remains to be determined whether tlesegories would embrace private security servicaking
under contract to, or otherwise working with théhawisation of, the State.

2 Vogt v GermanyGC], no 17851/91, 26 September 1995, para 67 @rahde Oriente D'ltalia di Palazzo
Giustiniani v Italy no 35972/97, 2 August 2001, para 31.

% |bid, para 68. However, see the UN Human Rights Coragiiit concern that in the Republic of Korea
‘restrictions on the right to freedom of associatiof teachers and other public servants do not ntieet
requirements of article 22, para 2'; CCPR/C/79/Add, 1 November 1999, para 19.

31 Appl No 11603/85Council of Civil Service Unions and Others v Unitéshgdom 50 DR 228 (1987) which
concerned persons working at an institution whiall the function of ensuring the security of miltand official
communications and of providing signals intelligerie the government.

%2 No 35972/97, August 2001.

% This functional approach was fundamental to centestrictions being found proportionateAhmed and Others
v United Kingdomno 22954/93, 2 September 1998 (see below), atiholoe ruling did not discuss whether local
authority employees were part of the administratbthe StateCf the European Court’s use Rellegrin v France
[GC], no 28541/95 8 December 1999 of a functiomidon to determine whether disputes about aipwdarvant’s
employment came within the conception of ‘civillitg and obligations’ for the purpose of attracting fair hearing
guarantee in Article 6. In its view this provisiaras inapplicable only to disputes involving thopablic servants
whose duties typify the specific activities of tpeblic service in so far as the latter is actinghas depositary of
public authority responsible for protecting the gieh interests of the State or other public autles'i (para 66) and
the armed forces and the police were specificaltanced as examples of persons falling within finectional
definition. The distinction was subsequently depeld in Vilho Eskelinen and Others v Finlaf&C], no
663235/00, 19 April 2007 so as to require convigaieasons for excluding any category of public aet¥rom the
protection of Article 6(1). The acceptance in Peaph 24 of Recommendation CM/Rec(2007)14 of thesipdiy
of NGO ‘membership being found incompatible witpaticular position or employment’ also reflecttuactional
approach to this issue.
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39. In imposing limitations on the freedom of association on those who do fall within the
scope of this clause, it is clear that these must always have a basis in law**, be for one of the
purposes identified in the second paragraph of Article 11 and observe the principle of
proportionality, even if they may be more extensive than the restrictions that would be
considered acceptable in respect of anyone else®. Thus in Vogt v Germany the dismissal of a
language teacher because of her membership and active involvement in the communist party
was found to be a disproportionate measure to protect constitutional democracy when the party
had itself not been banned and the applicant had not only asserted her belief in the
constitutional order but had also never promoted the party ideology in the classroom®.

40. On the other hand in Ahmed and Others v United Kingdom*®” — where the limitation
clause was not actually invoked - the European Court upheld restrictions which prevented
certain local authority employees from being active in an organisational and administrative
capacity in political parties or from being office-holders in such parties as justified in order to
maintain a longstanding tradition of political neutrality on the part of those advising and guiding
elected members of the authority. In so doing the Court attached particular significance to the
relatively precise functional definition of those covered by the restrictions® and the fact that they
did notsgreclude either membership of a political party or involvement in all the activities of such
a party™.

41. In Rekvényi v Hungary*° the European Court accepted that a complete prohibition on
members of the police even belonging to a political party, as well as engaging in various forms
of political activity, could be justified on account of ‘the desires to ensure that ‘the crucial role of
the police in society is not compromised through the corrosion of the political neutrality of its
officers’. In this regard it saw as particularly significant that Hungary was in transition from a
totalitarian regime which had greatly relied on the direct commitment of the police to the ruling
party — the aim was that ‘the public should no longer regard the police as a supporter of the
totalitarian regime but rather as a guardian of democratic institutions™* - but, as the Ahmed case
indicated, political neutrality is of importance for all democratic societies and it is unlikely that a
similar restriction could be justified merely because the recent political history of the society

34 SeeN F v Italy, no 37119/97, 2 August 2001 akthestri v Italy[GC], no 39748/98, 17 February 2004] in which
prohibitions on members of the judiciary belongtoga Masonic lodge were found to be a violatiorAdicle 11
because their terms were not sufficiently cleaaltow even persons as well-informed as the appigcém realise
that he could face disciplinary action as a resdljoining, or remaining a member of, one. Judgemdlo,
Straznick4, Jungwiert and Del Tufo dissentetiestrion the issue of foreseeability but did not expia@sg view
as to the necessity in a democratic society of ggdgeing barred from belonging to Masonic lodgesigds
Loucaides and Birsan dissented not only on the doiissue but also, implicitly accepting that thetrietion was
compatible with Article 11, found that there wasuilation of the Convention in this case.

% The acceptance that the restrictions might be neatensive than the application of the generalirins in
Article 11(2) was implicit in the consideration whether the ‘administration of the State’ limitatizvas applicable
after first finding inGrande Oriente D’ltalia di Palazzo Giustiniani valy, no 35972/97, 2 August 2001 that the
impugned restriction was not ‘necessary in a deatacrsociety'. Although irRekvényi v HungaryGC], no
25390/94, 20 May 1999 the European Court had puslydeft open the question of whether ‘lawfulnessis the
only condition governing restrictions where thiaude was applicable, no limitation has yet beereldpWwhere a
legitimate aim did not exist and the principle objportionality was not invoked. However, a restdnotis unlikely
to be regarded as ‘lawful’ if it is in some way iy in its character or effect and it is unlikehat one which has
no clear link to the performance of the responisiéd of those affected could ever be considereeptable.

% GC], no 17851/91, 26 September 1995.

3" No 22954/93, 2 September 1998.

% |t sought to catch those who were involved in ghevision of advice to a local authority or who megented it in
dealings with the media but it also made providmmcertain categories of employees identifiedtfas purpose to
seek exemption where they were not actually inwbimethese functions.

%9 For an unsuccessful attempt to suggest that paelitarians are in an analogous position to theipebiployees
covered by the restriction in Article 11, sé@anoka v LatvigGC], no 58278/00, 16 March 2006.

40 [GC], no 25390/94, 20 May 1999.

“1 |bid, para 44.
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concerned was not similar to that of Hungary. However, in upholding this restriction, the Court
emphasised that considerable scope was still left to police officers to engage in political parties
so that it could not be regarded as disproportionate in its effect on either freedom of association
or expression*’. The absence of such a possibility in another context could result in a similar
membership prohibition being found excessive and thus a violation of Article 11 of the European
Convention.

42. The case law concerning membership restrictions on persons working in the public
sector has invariably concerned the possibility of belonging to political parties which, as has
already been noted. are not NGOs for the purpose of Recommendation CM/Rec(2007)14.
However, this does not mean that the principles in those cases could not be applicable to NGOs
and thus justify in some instances restrictions on public officials belonging to them and thus
serving on their highest governing bodies. This might be particularly true of NGOs that take on a
campaigning role which makes them in this regard analogous to a political party. In addition the
activities of an NGO - even though entirely lawful - could also be incompatible with the role
being performed either by an individual official or a particular category of officials so that a
choice would have to be made between retaining a given post and continuing. to be a member
of the NGO concerned.

43. Thus in Van der Heijden v The Netherlands®® no objection was taken to the
termination of the contract of the regional director of a foundation which promoted the interests
of immigrants and provided them with advice because he was a member of the bureau of a
party which advocated a policy of repatriating immigrants. In the circumstances of the case the
European Commission of Human Rights considered not only that it was reasonable for the
employer to have some discretion concerning the composition of its staff but that also, in view of
the applicant’s professional duties and the specific nature of his work, the employer "could
reasonably take account of the adverse effects which his political activities might have on the
Foundation’s reputation, particularly in the eyes of the immigrants whose interests it sought to
preserve"*,

44, This was again a case involving membership of a political party but - as the
employee was working for a private body rather than in the public sector - the acceptance of his
dismissal relied on the fact that there was a very public contradiction between the two aspects
of this individual's life. It is possible that such a contradiction could also arise where politics was

2 They could still ‘sometimes subject to restricéoimposed in the interest of the service, expouledtien
programmes, promote and nominate candidates, @eaglection campaign meetings, vote in and stamd fo
elections to Parliament, local authorities and tfice of mayor, participate in referenda, joindeaunions,
associations and other organisations, participapeaceful assemblies, make statements to the, pasiEipate in
radio or television programmes or publish works pmiitics’ (para 49). See also Appl No 18598/®lgounis,
Kotsis and Union of Police Officers v Gree@8 DR 71 (1994), in which no interference witk tiight to form and
join trade unions was found to have been causeaddiscular from the justice ministry to police dep@ents asking
them to appeal against any court decision estabisiin association by members of the police becthisdad had
no practical effect in dissuading police officersri joining; the association had been lawfully estiein the
register of associations, its lawfulness had n&een disputed and it had some 33,000 members.sit neavever,
also significant that an earlier circular prohib@i membership of the union and forbidding the taftem
representing the interests of police officers hadrbsuspended. In the light of all the case justudised it seems
unlikely that the upholding in Appl No 11603/85puncil of Civil Service Unions and Others v Unitédgdom 50
DR 228 (1987) of the complete prohibition of unimembership for persons working at an institutionclthad the
function of ensuring the security of military anfficdal communications and of providing signalsahigence to the
government would now be seen as proportionate, ittattanding the national security dimension. Thipezially
so since the prime concern was industrial actioicivbould have been addressed by the less drastsume of a
prohibition on strikes. It should also be noted the Freedom of Association Committee of the Goiey Body of
the ILO found this ban to be in breach of the ILGn@ention (Case No 1261) and that it has since beeoked.

“3 Appl No 11002/84, 41 DR 264 (1985).

“4Ibid, p 271. It was emphasised that there were no aintplagainst the applicant personally.
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not involved, such as where an official had some responsibility for regulating the activities of the
NGO to which he belonged. However, the existence of an unacceptable conflict of interest
seems more likely where the official concerned is not merely a member of an NGO but is
playing some form of executive role in it*.

45, In any event any restrictions on membership of NGOs for persons working in the
public sector should not be discriminatory. Thus the European Court in Grande Oriente D'ltalia
di Palazzo Giustiniani v. Italy (No. 2)* found objectionable an obligation to declare one’s
membership of a Masonic lodge when seeking nomination for public office because this
requirement applied to membership of secret and Masonic associations but not to membership
of any other associations. While accepting that .a prohibition on nominating Freemasons to
public office, which had been introduced in order to “reassure” the public at a time when there
had been controversy surrounding their role in the life of the country, could pursue the legitimate
aims of protecting national security and preventing disorder, the European Court considered
that membership of many other non-secret associations might create a problem for national
security and the prevention of disorder where members of those associations held public office.
In its view this might be the case for political parties or groups advocating racist or xenophobic
ideas, or for sects or associations with a military-type internal structure or those that established
a rigid and incompressible bond of solidarity between their members or pursued an ideology
that ran counter to the rules of democracy, which was a fundamental element of “European
public order”. The violation of Article 14 taken in conjunction with Article 11 of the European
Convention thus arose in the instant case because no objective and reasonable justification for
the difference in treatment between secret and Masonic associations and non-secret
associations had been advanced by Italy.

46. In the case of appointments to the highest governing body of a non-membership-
based NGO or to the governance bodies other than the highest governing body in a
membership-based one, the acceptability of restrictions are governed by their compatibility not
with the right to freedom of association but with the principle of self-governance. As Paragraph
48 of Recommendation CM/Rec(2007)14 provides that "[tlhe appointment, election or
replacement of officers ...should be a matter for the NGOs concerned".

47. The Recommendation does accept that some persons "may be disqualified from
acting as an officer of an NGO following conviction for an offence that has demonstrated that
they are unfit for such responsibilities" However, as the Explanatory Memorandum notes "the
scope of such restrictions would need to be clearly connected with the activities constituting the
offences™’. This would certainly include offences involving fraud but it could also include
offences that show someone is not suited to be involved in the activities undertaken by a
particular NGO; a person convicted of sexual assaults on children would not, for example, be an
appropriate office-holder in an NGO that works with or on behalf of children. Although the
Recommendation refers only to "offences” as having a disqualifying effect, it is unlikely that this
would preclude some disqualifications being imposed both for relevant regulatory offences as

5 In Grande Oriente D’ltalia di Palazzo Giustiniani \aly, no 35972/97, 2 August 2001 the European Courdou
a violation of Article 11 of the European Conventiwhen persons belonging to Masonic lodges wergudiffied
from appointment by a regional authority to varigasitions in public and private bodies as candisifor the posts
had to declare that they did not belong to any dadbes. This was considered by the Court to bmappropriate
response to a generalised concern about the Masdhience over public decision-making when theaswothing
actually reprehensible in someone belonging talgdoHowever, irSiveri and Chiellini v Italydec.), no 13148/04,
3 June 2008 no objection was taken by the Couwatrequirement for persons appointed to such paositio declare
whether they belonged to a lodge where failure &kearthe declaration - but not membership - coudd t® loss of
those positions. See aldwe European Court’s refusal iiiiskinen and Kovalainen v Finlan@ec.), no 26323/95, 1
June 1999 to rule on whether the Masonic link betwa judge and a party was of itself sufficientetad to a lack
of impartiality for the purposes of Article 6 ofetieuropean Convention; no such link was establighéuat case.

6 No 26740/02,. 31 May 2007.

47 Paragraph 97.
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opposed to criminal ones and as a consequence of bankruptcy. However, as the
Recommendation emphasises, in all instances any "disqualification should be proportionate in
scope and duration”.

48. Recommendation CM/Rec(2007)14 also makes it clear that not being a national of
the country in which the NGO is established should not of itself be an obstacle to the person
concerned being involved in its management*. Of course, as the Explanatory Memorandum
makes clear persons "involved in their management should be subject to the generally
applicable laws of the country in which they are established or operate as regards entry, stay
and departure"®. However, there should not be any special limitation on non-nationals
becoming involved in the management of NGOs.

49, It would also not be incompatible with the principle of self-governance to apply
restrictions on persons who work in the public sector serving on the highest governing body of
an NGO that is not membership-based or becoming a member of any executive body of an
NGO that is membership-based, provided that those restrictions are consistent with the
approach required - discussed above - for restrictions on being a member of membership-based
NGOs.

50. Apart from circumstances where someone is legitimately precluded from taking part
in the management as just outlined, there should not be attempts by public authorities to
interfere with an NGO's choice of its management or representatives. Such an interference
would not only be contrary to the Recommendation but would also constitute a violation of
Article 11 of the European Convention where the NGO is membership-based and of Article 9 of
the same instrument where it is a religious organisation.

51. Thus in Hasan and Chaush v Bulgaria® a violation of Article 9 of the European
Convention - a specific application in this instance of the general freedom of association under
Article 11 - was found when there was a re-designation of the leadership of a religious
community, without any criteria or procedural safeguards, at the behest of a breakaway group.
The effect of this was to favour that group, ‘granting it the status of the only official leadership, to
the complete exclusion of the hitherto recognised leadership. The acts of the authorities
operated, in law and practice, to deprive the excluded leadership of any possibility of continuing
to represent at least part of the Muslim community and of managing its affairs according to the
will of that part of the community’>*. This interference was found not to be prescribed by law ‘in
that it was arbitrary and was based on legal provisions which allowed an unfettered discretion to

the executive and did not meet the required standards of clarity and foreseeability™?.

52. In the Hasan and Chaush case the European Court did not have to consider whether
an interference with the religious community that had a sounder legal basis could be justified but
this seemed improbable in the particular circumstances of the case; as the Court observed in
that case and in both Serif v Greece®®, and Metropolitan Church of Bessarabia and Others v
Moldova®*, (in which a prosecution for having usurped the functions of a minister of a ‘known
religion’ and a failure to recognise a church were respectively found not to be necessary in a
democratic society), the State did not need to take measures to ensure that religious
communities are brought under a unified leadership. This view was sustained in the subsequent

“8 paragraph 49.

49 paragraph 99.

%0 [GC], no 30985/96, 26 October 2000.
5! para 82.

52 para 86.

53 No 38178/97, 14 December 1999.

54 No 45701/99, 13 December 2001.
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case of Supreme Holy Council of the Muslim Community v Bulgaria®® in which the enforced re-
recognition of the original leadership in the Hasan and Chaush case was found not to be
necessary in a demaocratic society as it had the effect of compelling the divided community to
have a single leadership against the will of one of the two rival leaderships®®.

53. Although the case law of the European Court has so far only been concerned with
the leadership of religious organisations, it is equally improbable that a State would be regarded
as justified in interfering in the manner discussed with the selection of the management of
NGOs, notwithstanding that it might be more convenient for the authorities if they did not have
to deal with a multitude of bodies or if certain persons had leadership positions in them.

54, The principle of self-governance would not, however, preclude the adoption of a
requirement that those responsible for decision-making in an NGO should be clearly identified
since there may be instances when such decision-making gives rise to legal liabilities and both
private bodies and the State will need to know against whom proceedings should be brought®’.
However, there is no need for the fulfilment of this requirement to entail oppressive regulation.
Thus, while it could be achieved through notifying the authority responsible for recognition or
registration, there are also other possible ways in which the underlying objective could be met;
for example, a record at the NGO’s bank of those authorised to take decisions on its behalf
would probably be just as effective.

Selection of employees

55. There are no specific international standards relating to the selection by an NGO of
its employees. However, as already seen with officers, Recommendation CM/Rec(2007)14 also
makes it clear that not being a national of the country in which the NGO is established should
not of itself be an obstacle to the person concerned becoming an employee of an NGO, which
should only be required to observe the generally applicable employment laws®.

Frequency of meetings

56. There are no specific international standards governing the frequency that can be
required under national law for the holding of meetings of the highest governing body or any
other executive body of an NGO, although Recommendation CM/Rec(2007)14 does provide
that this is something that can be required to be specified in the Statute®. In principle, self-
governance would dictate that the selection of the period is something that ought to be left for
those establishing and running NGOs as they are likely to be best placed to determine what is
most suitable for the particular circumstances of the organisations concerned. However, both

> No 39023/97, 16 December 2004.

6 "As a result, one of the groups of leaders wasdead and the other excluded and deprived of tissipitity of
continuing to manage autonomously the affairs ass@ts of that part of the community which suppoité@para
95). A further intervention in the leadership digpin the Bulgarian Orthodox Church was foundioly Synod of
the Bulgarian Orthodox Church (Metropolitan Inokightand Others v. Bulgariad12/03 and 35677/04, 22 January
2009, despite a response to a legitimate concerthéoState authorities, to have been dispropatarparticularly
as the legislation concerned did not meet the Quinwe standard of quality of the law and "their lempentation
through sweeping measures forcing the communignite under the leadership favoured by the Goventment
beyond any legitimate aim and interfered with thgaoisational autonomy of the Church and the appt& rights
under Article 9 of the Convention in a manner whaaimnot be accepted as lawful and necessary inmaatatic
society, despite the wide margin of appreciatidhttethe national authorities”" (para 159).

" Pursuant to Paragraph 75 of Recommendation CM2R6&[14 the officers, directors and staff of an N@ith
legal personality should not be personally lialdeifs debts, liabilities and obligations but thegn be made liable
to the NGO, third parties or all of them for prafemal misconduct or neglect of duties.

%8 paragraph 49.

%9 Paragraph 19.
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the recognition that some reporting and auditing requirements can be imposed on NGOs® and
the fact that the Recommendation accepts that it would be legitimate to terminate the legal
personality of an NGO for prolonged inactivity®® implicitly give some guidance as to the
acceptable minimum periodicity for such meetings that could be prescribed by law.

57. Thus, although the "prolonged inactivity" standard is envisaged in the Explanatory
Memorandum as entailing at least "several years" elapsing between meetings of the highest
governing body®?, that document also refers to there also having "been at least two failures to
file annual reports on their accounts"®® which would point to the need for at least a meeting of
the highest governing body each year so that these can be adopted. This view is reinforced by
the acceptance of a requirement for an annual report by an NGO receiving public support®.

58. In the light of these two requirements, it would at least seem admissible to impose an
annual meeting requirement for the highest governing bodies of NGOs that are in receipt of any
form of public support but in the case of such bodies for other NGOs the failure to meet with this
frequency could result in them being viewed as inactive and thus liable to have their legal
personality terminated. Moreover the acceptance of public support - which is not obligatory -
could also be the basis for imposing even more exacting requirements regarding the frequency
with which the highest governing bodies of NGOs meet. Nevertheless such a requirement ought
not to be excessive or purposeless since that would render the self-governance principle
entirely meaningless.

59. There is no basis in international standards for concluding that it would, in general,
be legitimate to impose a minimum frequency for meetings of NGO management bodies other
than their highest governing bodies. Nonetheless a need to observe certain conditions in this
regard where public support is received could not be regarded as objectionable so long as those
conditions were also not excessive or purposeless.

Internal structure

60. In a membership-based NGO the members should ultimately determine who carries
out its management but, while in some cases they might decide this directly, they should also be
free - as Paragraph 46 of Recommendation CM/Rec(2007)14 recognises - to delegate the task
to an intermediary body.

61. Indeed this may be especially desirable where the membership is particularly large,
but whether they choose to do so is entirely a matter for them. This is confirmed by Paragraph
47 which provides that "NGOs should ensure that their management and decision-making
bodies are in accordance with their statutes but they are otherwise free to determine the
arrangements for pursuing their objectives".

62. This general freedom regarding the internal structure of NGOs is made equally
applicable to ones that are not membership-based by the same Paragraph of the
Recommendation.

63. Thus there should not normally be attempts - whether at the registration stage or
subsequently - to prescribe in detail how an NGO should organise its affairs - whether it ought to
have this or that management structure. However, the imposition of some such requirements

¢ See further below.

%1 Paragraph 44.

%2 paragraph 89.

83 Ibid. The imposition of an auditing requirement is pitted by Paragraph 65 in respect of NGOs in recefijginy
form of public support.

54 paragraph 62.
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could be an acceptable condition for obtaining certain benefits, such as exemption from
taxation. Nevertheless they would have to be voluntarily accepted by the NGOs concerned and
they should also have the freedom to surrender the benefits and to cease being bound by the
requirements imposed.

64. Furthermore, as Paragraph 47 makes clear, "NGOs should not need any
authorisation from a public authority in order to change their internal structure or rules".

65. Moreover NGOs should not require any authorisation to establish branches®.
Decision-making

66. International standards do not prescribe any specific requirements as to how
decisions are to be taken by NGOs or their management bodies. In particular there are no
requirements as to whether certain decisions - including ones to amend the Statute or to
dissolve the organisation - need to be taken by a special majority.

67. However, the need for a special majority would not, in principle, be objectionable if
adopted by those establishing the NGO. Furthermore, in the case of a membership-based
organisation the prohibition by law of any irrevocable delegation of decision-making power by
the highest governing to some other management body would not be impermissible as that
safeguards rather than undermines the right to freedom of association of those belonging to the
NGO concerned®. They cannot, however, be precluded from making such a delegation in the
first place.

68. In addition, Paragraph 19 Recommendation CM/Rec(2007)14 provides that the
procedure by which meetings of the highest governing body of an NGO is something that can
be required to be stipulated in its Statute. Any such requirement should be such as to ensure
that members of the highest governing body are able to take part in the meeting being
convened - probably entailing notice of at least a week in most instances - but it should not be
so onerous that the holding of extraordinary meetings becomes impracticable and thus
effectively negates the authority of the highest governing body of the NGOs concerned.

69. Although the decision-making process of an NGO must always comply with the
requirements of its Statute, the limited requirements as to what these must contain and the
principle of self-governance - as the Explanatory Memorandum of the Recommendation notes -
generally rule out "other constraints on how they decide to pursue their objectives and manage

the organisation"®’,

70. Thus the European Court observed in both Freedom and Democracy Party (OZDEP)
v Turkey®® and Refah Partisi (The Welfare Party) and Others v Turkey®®, that the decisions of
party leaders should be ‘made freely ... if they are to be recognised under Article 11". In these
cases the Court found that decisions in favour of voluntary dissolution and disciplinary actions
against members respectively were taken only to avoid enforced dissolution (which was harsher
in its effects than a voluntary one) and thus could not be used to prevent the party in the first
case from claiming to be a victim of the enforced dissolution or to negate the support of the
second party for the remarks made by the members concerned. This reasoning - which is

% paragraph 42 of the Recommendation. This is stbjethe need for the approval of the host coumthere a
branch is being established abroad; Paragraph 45.

% See Paragraph 91 of the Explanatory MemoranduRetmmmendation CM/Rec(2007)14.

7 paragraph 93.

%8 No 23885/94, 8 December 1999 (para 26).

9 Nos41340/98, 41342/98, 41343/98 and 41344/98, 31200\ (para 78), endorsed by the Grand Chambéein t
judgment of 13 February 2003, at para 115.
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reflected in the provision in Paragraph 6 of the Recommendation that NGOs should not be
subject to direction by public authorities - would be equally applicable to interferences with the
decision-making of NGOs generally™.

71. There is also a need to protect those managing NGOs against the more aggressive
forms of interference with their freedom to decide, namely, harassment, intimidation and the use
of violence. This is undoubtedly a positive obligation benefiting NGOs generally which arises
from the right to freedom of association under Article 11 of the European Convention’* but it is
also required by specific standards relating to those NGOs that are human rights defenders’.

72. It should also be noted that interference in the internal affairs of NGOs could also
have implications for observing the respect due to property rights under Article 1 of Protocol 1;
this issue has not, however, been so far pursued in the case law of the European Court.

73. However, there are a number of implicit limitations on the substantive decision-
making capacity of NGOs.

74. Firstly, the primacy of the Statute - as well as the law governing the formation of
NGOs - necessarily means that decisions to act for purposes outside either their objectives or
powers would be unlawful.

75. Secondly, as the Explanatory Memorandum of Recommendation CM/Rec(2007)14
stipulates, "the freedom that NGOs ought to have with respect to decision making should not,
however, lead their management to ignore the wide range of persons with a legitimate interest
in the way in which the organisations concerned conduct themselves. The taking into account of
these interests will require the use of a number of different techniques — notably consultation
and reporting — and their precise form and scope will vary according to the character of the

interest in question"”*.

76. Thirdly the fact that assets of some NGOs have come from public bodies and that
their acquisition has been assisted by a favourable fiscal framework are reasons to ensure that
these assets are carefully managed and that the best value is obtained when buying and selling
them. Thus the Recommendation provides that NGOs with legal personality can be required "to
act on independent advice when selling or acquiring any land, premises or other major assets

where they receive any form of public support"™.

77. Fourthly Paragraph 54 of the Recommendation makes it clear that "NGOs with legal

personality should not utilise property acquired on a tax-exempt basis for a non-tax-exempt

purpose"’.

0 See also the call by the UN Human Rights Committegin the Libyan Arab Jamahiriya ‘Urgent stepsidd be
taken by the State party to allow the free openatibindependent non-governmental human rightsrosgéions’;
CCPR/C/79?Add.101, 6 November 1998, para 21.

"L Cf the similar obligation recognised as arising unther right to freedom of expression Gegiir Giindem v
Turkey no 23144/93, 16 March 2000 with respect to a peysr and those working for it.

2 See the Declaration of the Committee of MinistensCouncil of Europe action to improve the protettf
human rights defenders and promote their actividetopted by the Committee of Ministers on 6 Febyu2008 at
the 1017th meeting of the Ministers’ Deputies) afdicle 12 of the UN Declaration on the Right and
Responsibility of Individuals, Groups and OrgansSotiety to Promote and Protect Universally RecagghiHuman
Rights and Fundamental Freedoms (Declaration ondturights Defenders) (GA Res 53/144, 9 DecembeB)199
3 Paragraph 95.

" paragraph 53.

S As Paragraph 105 of the Explanatory Memoranduramydtn the event of an NGO not being in a positmuise
the property for such purposes, it could thus logired to return the property concerned to the dawotransfer it
to another NGO that can use it for those purposés i@tain it on payment of the applicable taxes".
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78. Fifthly, while Paragraph 56 of the Recommendation generally requires that national
law permit an NGO to designate another NGO to receive its assets in the event of its
termination, this freedom is subject to the prohibition on distributing any profits that it may have
made to its members’®. In addition it may also be constrained by an obligation to transfer assets
obtained with the assistance of tax exemptions or other public benefits to other NGOs pursuing
objectives for which such exemptions or benefits are granted. Moreover this freedom can be
entirely precluded where the NGO's objectives or activities have been found to be inadmissible
for reasons set out in Paragraph 11 of the Recommendation. In such a case the assets can
instead be applied by the State for public purposes.

79. Sixthly, although Paragraph 48 of the Recommendation stipulates that NGOs should
be free to decide on the admission and exclusion of members, Paragraphs 22 and 23 of the
Recommendation subject this freedom to a prohibition on unjustified discrimination and a right
for members to be protected against arbitrary exclusion. The latter restriction on decision-
making is indeed required by the right to freedom of association for membership-based NGOs'’
whereas the former has so far not been directly addressed by the European Court. However,
while compulsion to admit members would effectively amount to requiring someone to belong
to an association against his or her will since it would be denying those who already belong to
an association the freedom to choose with whom they wish to associate’®, the imposition of
constraints on that freedom of choice where done in order to fulfil obligations to prevent
discrimination on any inadmissible ground and thereby protect the rights of others is likely to be
regarded as permitted by the second paragraph of Article 117,

80. Finally, the need to protect the interests of members and donors (both public and
private) would undoubtedly justify the adoption of a requirement that NGOs keep a proper
record of the proceedings of all the meetings of their decision-making bodies.

® In Paragraph 9 of the Recommendation. The freednly arises after all "liabilities of the NGO habeen
cleared and any rights of donors to repayment baea honoured".

"In Appl No 10550/83Cheall v United Kingdom42 DR 178 (1985) the European Commission expdemeview
that ‘unions must remain free to decide, in accocdawith union rules, questions concerning admiss$m and
expulsion from the union’ (p 186) but did see aridr the State in protecting a union against estoluwhich was
not in accordance with those rules.

8 For examples of the European Court's case lawuoh sompulsion, se&igurdur A Sigurjénsson v Sweder
16130/90, 30 June 1998hassagnou and Others v Frang®C], nos 25088/94, 28331/95 and 28443/95, 29|Apri
1999 andSgrensen and Rasmussen v Denrfaf¥], nos 52562/99 and 52620/99, 11 January 2006.

9 Seedersild v Denmar§GC], no 15890/89, 23 September 1994 in which@oert accepted that the duty under
Article 4 of the International Convention on theniihation of All Forms of Racial Discrimination farohibit the
dissemination of racist ideas could be taken irdcoant in assessing the acceptability under Artiddeof the
European Convention of a restriction on freedonexgiression. The issue of the right to join wasegibut not
resolved inRutkowski v Polanddec.), no 30867/96, 16 April 2002, which concertitlee refusal to accept the
applicant as a member of certain local branchebeofolish Hunting Association - because there aéeady too
many members, he was from outside the relevant #reaone of his application was not liked - incaimstances
where such membership was required in order taipeabunting. The merits of the application were examined
because he had in the meantime become a membebraheh and, even assuming that his claims fetiwithe
ambit of Article 11, the fact that he was thus ataepractice hunting within the legal framework yided by
domestic law meant that he could no longer be densd to be a victim. In finding that no civil righor obligations
were being determined, the European Court emplthsiee the association was ‘a private entity deplivith a
private pastime or hobby, rather than, for examplgrofessional body exercising certain statutdsiigations
delegated by the State, to which members of thafiepsion are obliged by law to belong in order &onetheir
livelihood’ (para 2). This was used to justify tieenclusion that the fair hearing guarantee in Aeti6 was
inapplicable — in contrast to the decisions coniogrmprofessional regulatory bodies (see, €.g.,Compte, Van
Leuven and De Meyere v Belgiunos 6878/75 and 7238/75, 23 June 1981) - blsadt serves to cast doubt on the
admissibility in general of the State interferinghwthe membership decisions of such bodies, efvreiregulatory
framework for hunting might lead one to doubt ttiere was no public dimension to such decisionthénpresent
case.
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Pay and expenses

81. Most NGOs are unlikely to be able to pursue their objectives without employing some
staff and/or having volunteers carrying out some activities on their behalf. It is not surprising,
therefore, that it is recognised in Paragraph 55 of Recommendation CM/Rec(2007)14 that it is a
legitimate use of NGOs’ property to pay their employees and to reimburse the expenses of
those who act on their behalf. As the Explanatory Memorandum notes market conditions and/or
legislation will influence the level of payments made to staff, the need to ensure that property is
properly used for the pursuit of an NGO'’s objectives would justify the imposition of a criterion of
reasonableness for the reimbursement of expenses®. Furthermore in the case of NGOs with
charitable or comparable status the legislation governing pay could well be driven by
consideration of the need to ensure that their funds are predominantly devoted to the activities
justifying the grant of this status. This need could affect both the level of individual payments
and their total.

Challenging decisions

82. As has already been noted, admission to and expulsion from a membership-based
NGO is generally a matter for the organisation itself. However, the rules governing membership
in its Statute - which would need to conform either explicitly or implicitly with the prohibition in
Paragraphs 22 and 23 of Recommendation CM/Rec(2007)14 on unjustified discrimination and a
right for members to be protected against arbitrary exclusion - must always be observed. Thus
national law should ensure that someone who has been refused admission, is facing expulsion
or has been expelled has available an effective means - ultimately involving a court - of insisting
on such observance®”.

83. The need for such a remedy is also an aspect of the right to freedom of association®*
Moreover members of an NGO should be able to insist on the decision-making process being
properly observed and should also be protected from any abuse of the dominant position of a
particular group of members, such as by the adoption of rules that could be construed as wholly
unreasonable or arbitrary®. This should generally be satisfactorily achieved by some legal basis
for the member concerned to challenge the matter in the courts; there would rarely be any need
for a State entity actually to intervene on his or her behalf®,

84. There is, however, a legitimate interest in a State undertaking some regulation of
NGOs to ensure respect for the rights of third parties (whether donors, employees, members or
the public) and to ensure the proper use of public resources and respect for the law. Although
the Explanatory Memorandum emphasises that self-regulation is the best means of ensuring
proper behaviour on the part of NGOs®®, this interest on the part of the State would justify the
existence of a power to take proceedings to challenge the lawfulness of their action and
decisions. However, such a power should not be misused and its exercise should itself be

8 paragraph 106.

8 This made explicit in Paragraph 59 of the ExplanaMemorandum as regards expulsion.

82 see Applic No 10550/8& heall v. United Kingdomd2 DR 178 (1985).

8 As was alleged in th€heall case. This concerned the expulsion of the applifrmnt a union pursuant to an
arrangement between unions that there shoulddfésin inquiry about a person’s status in his orftener union
before being granted membership. However, suchrramgement was intended to prevent inter-unionutesgpand
was not considered unreasonable. It was also gignifthat the effect of the expulsion did not |éadhe applicant
losing his job as union membership was not obligatSee also Appl No 13537/88phansson v Swede65 DR
202 (1990) where the inability to opt out of thélective home insurance arranged for the membeestcdde union
was not considered unreasonable.

8 This is emphasised in Paragraph 120 of the Exppayemorandum.

8 paragraph 119.
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subject to challenge by the NGO concerned in an independent and impartial court with full
jurisdiction®.

85. Where decisions of NGOs are reasonably considered to affect the rights of others -
whether donors, employees or anyone else - the latter should also be able to protect their
interests through proceedings in a court to challenge the lawfulness of those decisions and to
have them overturned or otherwise remedied in the event of the challenge being upheld.

Attendance at meetings

86. Although the need to ensure accountability will be a relevant consideration where an
NGO is working with public authorities and/or enjoys some public support, this should certainly
not permit unimpeded access to the way in which particular choices are being made by the
NGO. Rather the principle of self-governance, as well as the right to freedom of association,
would entitle an NGO to determine who attends meetings where decisions are to be taken as to
its future activities and priorities and in particular to exclude representatives of public authorities
- whose presence could be an indirect form of pressure - from them.

87. However, this freedom to determine attendance at such meetings would not enable
an NGO either to impede genuine law enforcement action or to disregard observance of the
requirement to keep a proper record of the proceedings. Moreover representatives of public
authorities should still be able to attend meetings and other activities of NGOs that are intended
to be open to the public.

Taking over management

88. Paragraph 70 of Recommendation CM/Rec(2007)14 is categorical that there should
be no external intervention in the running of NGOs "unless a serious breach of the legal
requirements applicable to NGOs has been established or is reasonably believed to be
imminent”. Any other approach would be inconsistent with the principle of self-governance and
with, in the case of membership-based NGOs, the right to freedom of association.

89. Thus, as the Explanatory Memorandum indicates, such an intervention "should be
extremely rare" and "be based on the need to bring an end to a serious breach of legal
requirements where either the NGO has failed to take advantage of an opportunity to bring itself
into line with those requirements or an imminent breach of them should be prevented because

of the serious consequences that would follow"®’.

Auditing of accounts

90. International standards do not generally provide for a requirement that the accounts
of an NGO be audited by someone independent of its management so as to afford a guarantee
of objectivity. However it is recognised in the Explanatory Memorandum to Recommendation
CM/Rec(2007)14 that there "may also be a general legal obligation for all entities with legal
personality (including NGOs) of meeting certain objective criteria, such as net value of assets or
average number of employees, to have their accounts audited, which would be applicable even

where NGOs do not receive any public support"®,

91. Furthermore Paragraph 65 of the Recommendation accepts that those "NGOs which
have been granted any form of public support can be required to have their accounts audited by
an institution or person independent of their management". Nonetheless it is noted in the

8 paragraph 10.
8" paragraph 125.
8 paragraph 117.
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Explanatory Memorandum that the scope of any such requirement should take account of the
size of the NGO concerned®. Thus in the case of smaller ones it is suggested that the
requirement of independence might be satisfied where the audit is carried out by a member who
has no connection with the management. On the other hand the Explanatory Memorandum
suggests that the use of the services of a professional auditor is likely to be considered more
appropriate for those NGOs with substantial income and expenditure.

Reporting obligations

92. There are no international standards establishing a general requirement for NGOs to
report to public authorities or indeed to anyone else as regards their accounts or their activities.
However, in the case of membership-based NGOs the imposition by law of an obligation for
some form of reporting obligation to the membership - linked to the holding of a meeting of the
highest governing body - would not be objectionable since this would support rather than
interfere with the primacy of that body and thus protect the equal say which all members should
enjoy regarding the running of the organisations concerned.

93. Any obligation for an NGO to report on its accounts and activities to a donor that is a
private body, a foreign government or an international organisation will invariably arise from the
agreement reached between the two parties concerned and thus underpinned by ordinary
contract law. There should not, therefore, be any need for the State itself to specify such an
obligation - whether as to content or timing - and thereby interfere in the arrangement reached
by those patrties.

94, However, the State does have some legitimate interests which would justify the
imposition on NGOs of some obligations to report to it as regards their income and activities and
this is recognised in Recommendation CM/Rec(2007)14.

95. In the first place, as Paragraph 50 makes clear, the fundraising undertaken by NGOs
will be subject to the "laws generally applicable to customs, foreign exchange and money
laundering and those on the funding of elections and political parties". These will inevitably
entail some reporting on income received and the use to which it has been put. The important
point, however, is that this is a general obligation and the Explanatory Memorandum
emphasises that the donations to NGOs should not give rise to any special reporting
obligation®.

96. Secondly, Paragraph 62 provides that NGOs "which have been granted any form of
public support can be required each year to submit reports on their accounts and an overview of
their activities to a designated supervising body". However, while accountability for the use of
public funds can rightly be insisted upon, reporting obligations can be applied in a way that
seriously impedes NGOs from actually doing anything and the Explanatory Memorandum thus
stipulates that " such a reporting obligation should not be unduly burdensome and should not
require the submission of excessive detail about either the activities or the accounts".
Nonetheless it also makes it clear that this requirement would be "without prejudice to any
particular reporting requirement in respect of a grant or donation" - i.e., those discussed in the
preceding paragraph - and is also "distinct from any generally applicable requirement regarding
the keeping and inspection of financial records and the filing of accounts".

97. Thirdly, Paragraph 63 provides that NGOs "which have been granted any form of
public support can be required to make known the proportion of their funds used for fundraising
and administration”. The purpose of such a requirement is, as the Explanatory Memorandum

8 |pid.
% paragraph 101.
%1 Paragraph 114.
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points out, "to allay any concern that NGOs might not be devoting as much of their resources as
is practicable to the pursuit of their objectives ... This provision is hot meant to set a particular

limit for expenditure on fundraising and administrative overheads but to ensure transparency"*.

98. However, Recommendation CM/Rec(2007)14 recognises that reporting obligations
have the potential to encroach upon the rights of donors, beneficiaries and staff**, as well as the
right to legitimate business confidentiality and thus it provides that any such obligation should be
subject to a duty to respect these rights®. Furthermore, while the Explanatory Memorandum
emphasises that the need to respect these rights is not absolute and "should not be an obstacle
to the investigation of criminal offences (e.g., in connection with money-laundering)”, it also
stipulates that "any interference with respect for private life and confidentiality should observe

the principles of necessity and proportionality"®>.

99. Finally, although recognising that there is no reason to differentiate between foreign
and other NGOs as regards the applicability of reporting requirements, Paragraph 66 of the
Recommendation provides that the former should only be subject to them "in respect of their
activities in the host country".

Inspection

100. Recommendation CM/Rec(2007)14 recognises the need for some regulatory
controls over the operation of NGOs so as to guarantee respect for the rights of third parties
(whether donors, employees, members or the public) and to ensure the proper use of public
resources and respect for the law. As part of these controls, inspection of their books, records
and activities is specified in Paragraph 68 as something to which they can be required to
submit. However, the use of such a power ought to take place in accordance with the
overarching consideration for regulation of NGOs, namely, that their "activities should be

presumed to be lawful in the absence of contrary evidence"®®.

101. Paragraph 68 thus requires that inspection only take place "where there has been a
failure to comply with reporting requirements or where there are reasonable grounds to suspect
that serious breaches of the law have occurred or are imminent" As the Explanatory
Memorandum emphasises, such an intervention in the internal operation of an NGO should not
be based on "mere suspicion" and in most instances "is only likely to be justified where an NGO
has failed to comply with reporting requirements, whether because no report has been made or
because what has been produced gives rise to genuine concerns", although it is acknowledged

that "it is possible that circumstances will warrant an inquiry even before a report is due"’.

102. Furthermore, although regular powers of inspection may sometimes need to be
supplemented by more exacting ones of search and seizure, the Recommendation stipulates
that the exercise of the latter should not occur "without objective grounds for taking such
measures and appropriate judicial authorisation"®®, The object of this qualification is, as the
Explanatory Memorandum makes clear, to ensure that the "the guarantees applicable to the
search of persons and premises under Article 8 of the European Convention" are observed®.
Although this means that judicial authorisation should normally be obtained prior to any search

92 paragraph 115.

% Notably the right to life and security and thehtigo respect for private life, which could be piiged by
disclosure; Paragraph 116 of the Explanatory Menuwen.

% paragraph 64.

% Paragraph 116.

% paragraph 67.

" paragraph 122.

% paragraph 69.

% Paragraph 123.
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taking place, it is recognised that, consistent with the interpretation of that guarantee, the need
for such authorisation "can be dispensed with where the power is subject to both very strict
limits and subsequent judicial control, providing a sufficient guarantee against arbitrary
interference with the right to respect for private life"*®.

103. It should also be noted that monitoring of an NGO’s activities through surveillance
techniques such as the interception of communications must also be capable of justification in
accordance with the requirements of Article 8 of the European Convention. In the absence of
such justification there would be legitimate grounds for complaint about non-observance of this

or other comparable provisions™®”.

B Review of national practice

104. In the preparation of its second thematic study a questionnaire on the issue of
internal governance was sent to NGOs in all member states of the Council of Europe and
Belarus. This questionnaire was directed to a broad range of issues relating to the internal
governance of NGOs which have a formal legal status'®®. Although the response was not

190 paragraph 124, citingamenzind v Switzerlando 21353/93, 16 December 1997.

101 see, e.g., Appl No 23413/94,C B v United Kingdom83 DR 31 (1995) , in which it was found that the
applicant had not adduced sufficient evidence tmalestrate a reasonable likelihood of the interceptf the
communications of persons belonging to an assoadidtiat was campaigning for compensation for senaien
exposed to experimental nuclear explosions. Thécapp had alleged that the interception was aarfatence with
his freedom of association and expression but tineptaint was dealt with by the European Commissioder the
right to respect for correspondence under Articlas8thelex specialis The alleged surveillance of a Jehovah’s
Witness was raised ifisavachidis v Gree¢ceno 28802/05; the former European Commission ofmbin Rights
found a violation of Article 8 but not of freedorhreligion, with no separate issue arising in respd Article 11.
The case was subsequently resolved by a friendtigseent; 21 January 1999.

192 The questions asked were as follows:

1. What requirements relating to the internal gogece of an NGO must be contained in its articfesseociation,
constitution or statute, in order for it to be atdeacquire legal personality or to be registered?

2. Are any categories of persons prohibited by flaxn serving on (a) The highest governing body NGO, or
(b) A management body of an NGO? If so, pleaseipt® categories and the bodies concerned andhehsuch
prohibition is applicable only to particular cateigs of NGOs. Is any category of person prohibldgdaw from
being employed by an NGO? If so, please specify dhggories, the capacities concerned and whetieer t
prohibition is applicable only to particular cateigs of NGOs.

3. Is any category of person prohibited by law frieeing employed by an NGO? If so, please specé#ycttegories,
the capacities concerned and whether the prohibisi@pplicable only to particular categories of Q&

4. Is any frequency required by law or practicacthe holding of meetings of the highest goverriaogly of an
NGO, or particular categories of them? If so, ptegive details. Are there such requirements foemogoverning
bodies of an NGO?

5. Does the law prescribe any special majorityg@bhieved in order for the highest governing baidgn NGO, or
particular categories of them, to (a) amend theiclas of association, constitution or statutegb)rtake any other
types of decision? If so, please specify the mgjogquired for either, or both, of these purpoge® there such
requirements for other governing bodies of an NGO?

6. Does the law impose any limits on the powera&dation of decision-making by highest governiogyof an
NGO, or particular categories of them? If so, ptegive details?

7. Is there any requirement for an NGO, or paricuategories of NGOs, to obtain authorisation frarpublic
authority before any change to its internal streetar rules can be implemented? If so, please dgtails?

8. Is it possible for an NGO to establish and/@sel branches without the prior authorisation ofiblip authority
where these branches do not have a distinct legygbpality from that of the NGO concerned? If deape give
details.

9. Does the law impose any limits on the paymenN®Os or particular categories of them, of feesxgenses to
(a) Employees, or (b) Members of any of their mamagnt bodies? If so, please give details. Wherk pagments
are possible, are there any special tax regimeapfe?

10. To what extent is it possible for the decisiérthe highest governing body or any other orgaaroNGO to be
challenged in a court (and, where successful, &uhdr suspended) by (a) a member of the NGO, (plkdic
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comprehensive, there were replies in respect of 34 of the 48 countries concerned. In many
instances there were two or more respondents in respect of each country*®®, However, not all
guestions were answered by all respondents.

105. In the case of countries for which there were several respondents, the responses
generally corroborated each other or provided complementary information. However, in a few
instances the responses were contradictory and this is noted throughout the review, with the
predominant response being accorded the lead position in it.

106. It does not seem as if all the responses are entirely accurate. Certainly more
requirements concerning the contents of articles of association, constitution or statute of an
NGO are likely to exist than were acknowledged by respondents and it is also questionable
whether the general absence of concern about official interference in the internal governance of
NGOs is as warranted as the responses suggest.

107. The review only provides an overview of the position in the countries in respect of
which the questionnaire was answered and certainly does not provide a deep enough
appreciation of how formal rules work in practice. It is organised into sub-sections that follow the
individual questions asked of respondents and the text of each question is set out in a footnote
at the beginning of the relevant sub-section.

108. Nevertheless, despite their limitations, a number of broad conclusions emerged from
the responses received and these can be seen in the review of them set out in the following
sub-sections. Some of these conclusions are echoed in the more in-depth analyses of the
situation in certain countries that were subsequently undertaken.

Requirements relating to the statute'®*

authority, or (c) a member of the public? If segde give details as to who can challenge sucltisiale and the
requirements for so doing.

11. Are there any circumstances in which publiéc@fs can insist on attending a meeting of (aN&0O's highest
governing body, or (b) any of its management b&liésso, please specify the circumstances and dnelitons
applicable to such attendance, including whethisranly possible in the case of particular categgoof NGOs.

12. Are there any circumstances in which a puhliharity can take over the management of an NG9, Iplease
specify the circumstances and the conditions apiplécto such a take-over, including whether itrib/gossible in
the case of particular categories of NGOs.

13. Is an NGO, or particular categories of NGOguned by law to have their accounts audited oeréogic basis?
If so, please specify the period concerned andeqyirements as to who may or must audit the agsoun

14. Are NGOs, or particular categories of NGO, regflito report to any public authority on (a) tleeeipt of any
donation/grant/sponsorship from a private or faneigntity, and/or (b) the expenditure of such a
donation/grant/sponsorship? If so, please spelséynature of the reporting requirement.

15. Are NGOs, or particular categories of NGOsunexfl by law to produce a report on their actigtin a periodic
basis? If so, please specify what must be contaimedich a report, the period applicable to it #m persons or
bodies to whom it must be submitted. Is any sughirement conditional to the receipt of any pulfilicding?

16. Are there any circumstances in which the lathases or requires an external body to inspeethiboks,
records and activities of an NGO, or particularegaties of NGOs, and/or those of their managemediels and
staff? If so, please specify the circumstancestamaonditions applicable to such an inspection.

17. Are there any matters relating to the involvetr@ public authorities in the internal governaméean NGO, or
particular categories of NGOs, which give rise tmeern and which have not been addressed in tlegdorg
guestions? If so, please specify them.

%3 The countries with the number of respondents ackets were: Albania (1), Armenia (3), Austria (Azerbaijan
(2), Belarus (2), Belgium (5), Bulgaria (1), Craatil), Cyprus (2), Czech Republic (2), Estonia &hland (2),
France (8), Germany (4), Greece (1), Hungary (2Jahd (2), Italy (1), Luxembourg (3), Moldova (Netherlands
(4), Norway (1), Poland (1), Portugal (1); Russiy Serbia (1), Slovakia (1), Spain (2), Sweden &yitzerland
(7), “the former Yugoslav Republic of Macedonia),(Turkey (1), Ukraine (1) and United Kingdom (3).

104 Q 1: What requirements relating to the internavegnance of an NGO must be contained in its asice
association, constitution or statute, in orderiféo be able to acquire legal personality or tadgistered?
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109. The requirements relating to the internal governance of an NGO which must be
included in the articles of association, constitution or statute of an NGO were reported by
respondents from most countries as comprising at least some of the following:

. Procedures for becoming and resigning as a member®;

. Members' rights and obligations'%;

. Procedure and time-frame for convening the supreme body*"’;
. Matters reserved for decision by the supreme bodylos;

. Procedures for forming bodies elected by the supreme body, changing their

composition, their terms of authority and decision-making procedures™®’;

. The specification that the internal rules of the organisation shall be based on
the principle of democratic representation and democratic expression of the
will of its members'?;

. The range of authority of officials entitled to represent the organisation

without a power of attorney’' and the procedure for choosing such
persons'*?;

. The specification of bodies authorised to make decisions on acquiring,
possessing, using, managing and sale of property*'?;

. The specification of the body authorised to define the level of membership
fees and the procedure for their collection™**;

. Procedures for setting up separate branches and institutions™*>;

«  Procedures for supervising the organisation’s activities®;

. Procedures for challenges by members to decisions of the organisation’'s
bodies*’;

. Procedures for making changes and amendments to the articles of

association, charter or statute®®:

195 Armenia, Azerbaijan, Belarus, Cyprus (associatimmisnot clubs), Italy, Luxembourg, Moldova and bike.

196 Armenia, Azerbaijan, Belarus, Belgium, Cyprus ¢@sstions and non-profit companies but not cluEsyonia,
Finland, Germany, Italy; Netherlands, Norway, Ukeaand United Kingdom.

197 Armenia, Azerbaijan, Belgium, Cyprus (associatidng not clubs), Estonia, Finland (only one resmord
France (only two respondents), Germany (only twapoadents), Hungary, Luxembourg, Netherlands (omlg
respondent), Poland, Russia, Sweden, Switzerlanty (mvo respondents), “the former Yugoslav Repulidic
Macedonia”, Turkey and United Kingdom.

198 Armenia and Belarus.

199 Armenia (including individual positions in themhi§ is required only it is intended to have sucliies),
Azerbaijan, Belarus, Belgium (only two responden@yprus (associations and clubs), France, Czegiulitie
(only one respondent), Germany, Hungary, Ireland)yl Luxembourg, Moldova, Netherlands (only one
respondent), Norway, Poland, Portugal, Russia, 8wed Switzerland, “the former Yugoslav Republic of
Macedonia”, Turkey, Ukraine and United Kingdom.

110 Croatia and Germany (only one respondent).

111 Armenia (this is not required if such authorityrist granted), Cyprus (associations and clubs) @nech
Republic (only one respondent).

112 Armenia (this is not required if such authoritynist granted), Croatia, Cyprus (associations antis)] Czech
Republic (only one respondent), Italy and Switaed (only one respondent).

13 Armenia (this is not required if these functioms performed by the supreme body).

114 Armenia (this is not required if membership fees mot envisaged or if the sum and the proceduredttection
is stipulated in the charter).

115 Armenia (this is required only it is intended vk such bodies), Cyprus and Ukraine.

118 Armenia (this is not required if supervision igréd out by the supreme body) and Estonia (asrdsgaade
unions only).

117 Armenia (this is not required if the creation ofdies other than the supreme body is not envisadedybaijan
and Belarus.

18 Armenia, Azerbaijan, Belarus, Cyprus (associatibns not clubs), Luxembourg (only one respondemi) a
Ukraine.
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. Procedures for re-organisation and liquidation**;

. Distribution of assets on dissolution*?’;

. Procedure for audit*?*;

. The number of auditors and their period of office??;

. The financial year'?®;

110. Apart from the inclusion of the required provisions the respondent for one country

states that there is sometimes an express authorisation to include other provisions as well***

and the respondent for another country reports that officials may add other requirements in the

exercise of their discretion to grant registration°.

111. In respect of one country there were said to be no requirements for any of the three
forms of NGO that can be established but if no provisions are made in the case of one of them —
non-profit companies — the relevant (but not specified) provisions of the Civil Code are to be
followed and in a later answer it was suggested that the regulations concerning the internal
structure and governance had to be in the statute and also that it has the capacity to open or

close branches?.

112, As regards another country the only requirement was reported as being to have a

code of ethics defining the behaviour or attitude of employees™?’.

113. In the case of a third country the respondent referred only to the legislation on
associations without any elaboration as to what, if anything, this required?2,

114. No details were provided with respect to a fourth country as to the internal

governance requirements for certain types of NGOs*?°.

115. The question was misunderstood in the case of five other countries, with details
being provided in the first as to the decisions and authorisations required in order to undertake
certain types of activities’®* and in the second and third as to the process of registration and
admissible objectives', while for the fourth the respondent specified only “social aspects and
no discrimination™*? and in respect of the fifth the respondent gave details only as to the forms
of associations'*®.

119 Armenia, Azerbaijan, Belarus, Cyprus (associatimusnot clubs), Ukraine and United Kingdom.

120 Belgium (only one respondent), Cyprus, Estoniajafid (only one respondent), Luxembourg and Netheld
(only one respondent).

121 Azerbaijan, Cyprus (associations but not clubstofia (foundations only Luxembourg, Portugal (assumed
this is meant by “collective fiscalization organgweden (only foundations) and Switzerland (onlg oespondent
and then only as regards foundations).

122 Finland (there has to be at least one auditoraatieputy; only one respondent).

123 Finland (only one respondent).

124 Armenia (so long as these do not contravene tgn@ments of other laws).

125 Cyprus (associations but not clubs. This appradsh seems to be adopted with respect to foundatiah the
actual legal requirements were not themselves tpexi

126 Greece.

127 Albania.

128 Austria.

129 Cyprus (charities (although these are appareetiyritt), foundations and voluntary organisations).

130 Bylgaria (the activities concerned for profit onksalth and social services. Authorisation foriaaservices was
required from the Ministry of Labour and Social iBigs and, in the case of those for children, tteeSagency for
Child Protection. Also NGOs need to establish aassp entity for health oriented activities).

131 czech Republic (although a later answer indicalted the decision-making process for a change énstatute
needed to be specified in it) and Serbia.

132 glovakia.

133 gpain.
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Prohibitions on membership of governing or management bodies***

116. For thirteen countries there were respondents reporting that no categories of person
were prohibited from serving on either the highest governing body of an NGO or on any of its

management bodies™.

117. A respondent for another country also reported that were no restrictions relating to
membership of the highest governing body of an NGO™®. However, the same respondent and
also the respondent for another country stated that non-citizens who are not domiciled in it
cannot be a member and thus on the supreme body of an organisation whose purpose is to

influence (unspecified) state issues™’.

118. In respect of one country a respondent stated that there were no explicit prohibitions
in respect of either of the bodies but that in practice non-citizens did seem to be prevented from
acting as founders, directors and members of NGOs 138

1109. The only restrictions reported as existing in five countries — affecting both the highest
governing body and management bodies — were age-related, i.e., excluding children who are
variously defined as being under eighteen™*® or under sixteen'*° or under fourteen'**. In another
country there is an absolute prohibition on membership of these bodies by persons under
fourteen but persons between fourteen and eighteen can become members of an NGO with the
written consent of his or her legal representative’*?. Although this would enable them to become
members of its supreme body there is also authorisation for the charter to include specific
stipulations regarding the rights and obligations of “underage members”, which could
presumably affect their ability to contribute to decision-making and become members of a
management body.

120. Similarly it was reported in the case of one country that persons under eighteen can
become members with the approval of their parents or legal representative but they cannot
vote'3, while for another country it was stated that persons with no or limited capacity to act can
become members of NGO on the basis of not having any decision-making power in its bodies***

134 Q 2: Are any categories of persons prohibited dw from serving on (a) The highest governing botlyam

NGO, or (b) A management body of an NGO? If soapdespecify the categories and the bodies concemned
whether such prohibition is applicable only to marar categories of NGOs. Is any category of pernsmhibited
by law from being employed by an NGO? If so, pleggecify the categories, the capacities concernddrnether
the prohibition is applicable only to particulategories of NGOs.

135 Austria, Belgium (only two respondents, Czech Ripu(but one respondent reported that criminaeoffers
and employees of potential beneficiaries could setve on the governing body of a foundation), Mekjo
Netherlands, Norway, Poland, Portugal, SlovakiaispSweden, Switzerland and “the former Yugoslapblic
of Macedonia”.

136 Finland .

137 Greece.

138 Cyprus (essentially affecting non-Cypriot citizeret holding permanent residency in Cyprus.

139 Azerbaijan (except for youth public associationewehthe age restriction affects only those undeesn) and
Germany (two respondents but see n 163).

140 Albania and Belarus (this has possibility of menship below that age if in statute and with writtnsent of
legal representatives but a person must be 18 tm lmeanagement body).

141 Ukraine (persons between 6 and 18 can, howevemdrabers of a children’s organisation and persees 85
cannot be members of a youth organisation).

192 Armenia.

143 Luxembourg (only one respondent; encouragemetatki®this into account in framing statutes regaydieir
role)

144 Croatia.
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121. In one country the response in respect of both matters was that the standard rules in
the matter of civil rights applied'*, in respect of another it was reported that membership of
these bodies was not open to those subject to incapacity**® and in the case of a third legal
capacity was a requirement*’. In all instances full details were not given but presumably the
restrictions affect not only children but also those with limited mental capacity™*®.

122. In one country participation in NGOs is not open to (a) foreign citizens and stateless
persons ordered by a court to be removed, (b) persons on a list concerned with the prevention
of money laundering and the financing of terrorism and (c) persons in relation to whom a court

has determined that their activities include features of extremist activities**°.

123. In another country judges, members of the armed forces and the police and public
prosecutors cannot serve on either the highest governing body or any management body of an
NGO™®,

124, The respondent for one country stated that the age restriction on membership
applied only to the management board™".

125. In one country the President and one Vice President of the management body have
to be domiciled there™® and in another half the members of the management body must be
resident in the country, another member state of the European Economic Area or
Switzerland™*®,

126. In another country there are no general restrictions regarding management bodies

but specific laws have an impact on the ability of individuals to serve on them**.

127. In a third country it was not possible for public servants, persons excluded from

public affairs and those under a criminal verdict to serve on management bodies™®°.

128. In the latter country and in a fourth one'*® there is also a bar on a member becoming

a member of an NGO'’s supervising body if he or she is also involved in another of its bodies.

129. In respect of another country it was reported that the chairman of the executive
committee must not be incompetent and none of the members can be bankrupt™’.

195 taly.
146 France (only some respondents; other responsespueed below).
147 Russia.
148 One respondent for France cited both childrentaase under tutelage.
19 Russia.
150 Tyrkey.
151 Bulgaria (members must be over eighteen as thesanust be registered in court and this requirdsinitg.
152 Finland (only one respondent)
133 Estonia.
154 Greece (the legal representative of an NGO wistongeceive a permit for the establishment and atjmr of a
mental health structure cannot be a public healbfepsional, the director of specially recognisduhrity
associations cannot be non-citizens and cannotégouisly convicted for felonies and misdemeanaursrder to
be funded by the state or to get a permit for theration of structures offering public health oueation services
and certain professionals — such as civil servamembers of the armed forces and university prajaats —
require permission to take on this role).
155 Hungary.
® Armenia.
57 Finland (only one respondent).
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130. The latter restriction was also applied in another country to NGOs generally'*®

whereas in the case of a third country there was only a bar on trustees of a charity — but not
members of management bodies of other NGOs — who have been adjudicated bankrupt, have
made a composition with creditors, have been convicted of an indictable offence, have been
subject to an order made under companies or pensions legislation or have been removed by
court order from the position of charity trustee®, while in two other countries the latter
restrictions applied either to all the members of a management body*® or to the directors of

NGOs taking the form of a company*®*.

131. However, in the case of the last country a court may order persons convicted of any
indictable offence or of any offence involving fraud or dishonesty to be barred from serving as a
director of a company or taking part in the company’s management'®?,

132. The possibility of a judicial bar on someone serving on a management body was also
reported as existing in three other countries™®.

133. The respondents for three countries stated that persons with a criminal record cannot
serve on the management board'®* and such a bar was also stated to be applicable by a

respondent for one country to persons who have not paid their taxes™®.

Prohibitions on employment*®®

134, The respondents for twenty-seven countries stated that no category of person was
prohibited by law from being employed by an NGO*®’.

135. Moreover the respondent for four other countries reported that the only restriction

with regard to being employed by an NGO arises from a more general bar on certain persons

undertaking any paid work on account of their particular status'®.

136. In respect of one country the respondent stated that an NGO'’s statute could impose

restrictions on management board members being employees, which might have an indirect

effect on the employment of some people®®.

18 United Kingdom.

%9 reland.

180 Estonia.

161 Germany (two respondents).

%2 reland.

183 France (only one respondent; for "wrongdoing”)ri® (for an offence related to managing someose’sl
money) and United Kingdom (legislation referredta details not given).

164 Belarus, Bulgaria and France (only one respondent)

185 France (only one respondent).

186 Q 3: Is any category of person prohibited by lawnf being employed by an NGO? If so, please spehify
categories, the capacities concerned and whetagrthibition is applicable only to particular cqgdeies of NGOs.
67 Albania, Austria, Azerbaijan (one respondent the bther stated the military and servants could et
employees), Belgium, Croatia, Cyprus, Czech RepuHBstonia, Finland, France (three respondentsvmuthers
listed restrictions noted below and several did kobw), Germany, Hungary, Ireland, Italy, Luxembmur
Netherlands, Norway, Poland, Portugal, Russia, i8e®ovakia, Spain, Sweden, Switzerland, and ‘fibvener
Yugoslav Republic of Macedonia.;

188 Armenia (such as members of the government, reptatives in the National Assembly, public servajutdges
and members of the Constitutional Court; this weferred to by only one respondent); Bulgaria (stdfeers);
Greece (civil servants, members of the armed foeres university professors cannot do so withoupecisl
permit); and Turkey (civil servants).

189 Bulgaria
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137. The accuracy of the foregoing position might be doubted given that one of the
respondents for a country in respect of whom the majority of respondents said there were no
restrictions on employment pointed to the bar on employing illegal immigrants*’® and a similar
bar was reported by the respondent for another country as its sole restriction'’*. This bar is of
general application and not directed at NGOs in particular, even if some NGOs dealing with
immigration issues might find it a handicap in their work.

138. Another restriction of general application noted by a respondent taking the minority

view in respect of its country was the prohibition on employing children under 16 years of age'’.

139. A more targeted restriction reported by another respondent from the same country
which also took the minority viewpoint was the bar on persons convicted of certain unspecified
offences from directing public health bodies’®, which would include ones run by NGOs.

140. The question was not answered by the respondents for three countries".
Frequency of meetings*”

141. The respondents for eight countries stated there was no legal requirement as to the
frequency of meetings of an NGO’s highest governing body*’® and for six others it was stated
that this was a matter to be determined only by the rules of the NGO concerned"”’,

142, However, in eighteen countries there was a minimum legal requirement as to when
the meetings of an NGO'’s highest governing body should be held. In fifteen of them such a
meeting must be convened at least once every year*’®, in two others it must be convened once
every two years'’® and in another country there is a requirement for this body to meet twice a
year’®, while in yet another there was an annual requirement for foundations but only a

five-yearly one for associations'®*.

10 France (one respondent).

171 United Kingdom (one respondent)

172 France (one respondent).

173 France (another respondent).

174 Belarus, Moldova and Ukraine.

175 Q 4: Is any frequency required by law or practiseto the holding of meetings of the highest gaweriody of
an NGO, or particular categories of them? If seapk give details. Are there such requirementstf@r governing
bodies of an NGO?

17 Croatia, Cyprus, Czech Republic, Greece (but yeadetings for the General Assembly seems to beréice
with Boards of Directors meeting every month), Nellinds (one respondent said there was an annusr&e
Assembly but it was not clear whether this wasgalleequirement, a provision in the statute or ficay, Norway,
Russia (but they are held annually in practice) aweden.

17 Albania, Austria, Belarus (there must be provisfon this), Serbia (but financial reporting requirents can
affect the matter), “the former Yugoslav RepublicMacedonia”, Turkey and Ukraine.

178 Azerbaijan, Belgium (only two respondents; anotfespondent said it was for the administrative ciuo fix
and a fourth said that there was no legal requirgm®&ulgaria; Estonia (only foundations but thiasnvalso the
practice for associations), Finland (only one resiemt, relying on the length of the financial ybaing 12 months;
the other respondent stated there was no suchreeegmt), France (however, one respondent statedtthas a
matter for the statute and another stated tha¢ tvas no requirement), Germany (two respondentstisaie was no
legal requirement but that it was the practice beeaf the need to produce annual reports), IrgliEonccompanies
but not for unincorporated associations), Italyxémbourg, Poland, Slovakia, Spain, Switzerland (@spondent
said this was only for foundations and a matteprattice for associations, while another said atimgevas needed
every two years and three others said there wasquerement) and United Kingdom.

179 Armenia (the rules for other bodies must, howelerspecified in the charter).

180 portugal.

181 Hungary.
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143. The respondent for one country stated that there was also provision for one third of
the members to convene an extraordinary general meeting of the supreme body and also stated
that the notice required for convening a meeting of the highest governing body was specified by
law as being 14 days .

144, In eight countries requirements regarding the frequency of meetings of other bodies
were said not to exist'®® and they were not specified by the respondents for three other
countries™®*. In the case of one country the holding of the meetings of such bodies was said to
be optional*®.

145, In one country there was a minimum legal requirement as regards the holding of
meetings for the board if nothing concerning this was specified in the statute of the NGO
concerned'®.

146. In the case of one country the respondent reported that charities were recommended
by the regulatory body concerned with them to have a certain frequency for meetings of their
boards™®’.

147. The question appeared to have been misunderstood in the response for one country

regarding the frequency of meetings for bodies other than the highest governing body®.

Special majorities*®®

148. In respect of fifteen countries respondents reported that either the law required only
a majority of votes of the members participating in the meeting of an NGO’s highest governing
body™® or the question of whether a special majority would be required for votes at that meeting
on certain issues was a matter left to be determined by the rules of the NGO concerned™®”.

149. In one country a special majority is required if no rules are prescribed in the statute
of the NGO for amending its statute or dissolving the organisation*®

150. In sixteen countries there was generally no requirement for a special majority except
as regards the adoption of proposals to amend an NGO’s statute’®. For six of those countries

182 Armenia. Information on these matters was not estgd.

183 Belgium, Bulgaria, Croatia, Cyprus, Czech Repuflitiat one respondent reported that a yearly meetiag
required for foundations, funds and PBOs), Finldtady and Poland.

184 Albania, Armenia and Austria.

185 Azerbaijan.

186 Norway (4 times per year; the rules applicabledmpanies are applied where no other provisionaden

187 United Kingdom (only one respondent; at least pgoyear).

188 glovakia (“all NGO”) .

189 Q 5: Does the law prescribe any special majontpé achieved in order for the highest governindybaf an

NGO, or particular categories of them, to (a) améwair articles of association, constitution ortstas or (b) take
any other types of decision? If so, please spebiéymajority required for either, or both, of thgae&poses. Are
there such requirements for other governing boofiesy NGO?

190 Azerbaijan (but one respondent stated that oviétthiesmembers must be present), Ireland (onlyresgondent;
the other suggested that a percentage approvainarfiggm 20-60% could be required but this is ptaipaa

reflection of different provisions in articles asociation) and Moldova.

191 Albania, Armenia, Austria, Belarus, Bulgaria, Giaa Czech Republic, Hungary (but court practicense to
require a qualified majority for amendment to steéuand mergers), Serbia, Slovakia, Sweden ancitukr

192 Norway (two-thirds of those present)

193 Belgium (the majority of two-thirds of the membemesent or represented, although one respondihthes

only a simple majority was required), Cyprus (thegrrters of the members must vote in favour ofctienge. It is
also possible to include a special majority requigat in the statute of a foundation;), Estoniaofthirds of the
members present), Finland (one respondent sai@-tjuarters of the given votes was needed whereasttter
stated that no special requirement existed), Fréadavo-thirds majority but two respondents stateat it was a
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such a requirement also existed for the adoption of proposals to amend the objectives'®*, in one
of them for setting up executive bodies and terminating their powers prematurely™®® and it also
existed for five of them as regards decisions to dissolve the NGO, The last matter was also
the only instance of a special majority being needed for decisions of the highest governing body
of an NGO in one country™®’.

151. In addition in one of the countries supposedly not generally requiring a special
majority for decisions, one was needed for convening an extraordinary assembly of members'®®
and in another there was a requirement for decisions not involving an amendment to the

statutes®.

152. In the case of one country there was said to be a need for unspecified special
majorities in the case of governing bodies other than the highest governing body*®.

Limits on power of delegation®*

153. The respondents for twenty-six countries reported that there was no limit on the
power of delegation of decision-making by an NGO'’s highest governing body?®? or that this was
a matter left to be determined by the rules of the NGO concerned®®.

154, However, in one country there could be no delegation on matters within the
(unspecified) exclusive competence of the highest governing body?** and in five countries there
were reported to be restrictions on delegation by the highest governing body with respect to
decision-making that concerned at least some of the following matters:

matter left to statute and another said that ordingle majority was needed), Germany (one respurstated that
it was a matter for the statute), Greece (onlysfurieties: the presence of half the members ahdea-fjuarters of
those present), Italy (the attendance of at léaeetquarters of the members and the majority @f/tites in favour
is required), Luxembourg (two-thirds of the men®)eNetherlands (only one respondent; a two-thindgority),
Poland (50% plus one of the members), Portugalv(athirds majority); Russia (a two-thirds majority§pain (a
two-thirds majority); Switzerland (a two-thirds roafy but two respondents stated that this onlyliadpto
associations and four others said no special ntgjads needed. In addition one respondent saidotlneder alone
could change the objective of a foundation and thag after 10 years), Turkey (a two-thirds majgriand United
Kingdom (75% majority).

194 Belgium (the majority of four-fifths of the memisepresent or represented; only two of the respdsjieBstonia
(the support of nine-tenths of the members is ndedgermany (one respondent said the approvall shembers
was required but another said a three-quartersonityajvas needed to change the statute generé&hgece (only
for societies: the agreement of all members, tgilsen in writing where a member is not present)xdmbourg (a
three-quarters majority) and Russia (a two-thirdgamity).

195 Russia (a two-thirds majority).

19 France (only one respondent — two-thirds), Greeody for societies: the presence of half the mensilzand a
three-quarters of those present), Luxembourg (hirdls of the members), Portugal (two-thirds of thembers)
and Russia (a two-thirds majority).

197 «the former Yugoslav Republic of Macedonia” (a tiyirds’ majority).

198 Germany (only one respondent mentioned this; tital$ majority of members).

199 poland (25% of the members + 1; this applied beobodies as well).

290 Germany (only one respondent and another said there no such requirements)

201 3 6: Does the law impose any limits on the powfetetegation of decision-making by highest govegriidy of
an NGO, or particular categories of them? If seapé give details?

202 Belgium (only two respondents), Croatia, Cypruse¢h Republic, Estonia, Finland (only one respondée
guestion was not answered by the other), Francen&we/ (only two respondents; another respondertrteg that
NGOs were required to specify which officers hadrbauthorised with the power of legal representaaiod could
act on behalf of the governing body), Greece, heléalthough the governing body remained respossithaly,
Luxembourg, Moldova, Netherlands, Norway, Polanerbi, Slovakia, Spain, Sweden, Switzerland (bet the
responses by one respondent below), Turkey andétinger Yugoslav Republic of Macedonia”.

203 plbania, Austria and United Kingdom.

24 Russia.
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«  Approval of the charter®®;
«  Amendments to the charter or the adoption of a new one®®;

«  Admission and expulsion of members®®’;

. Election of board members?®:

«  Election of subordinate bodies®®;

. Decisions to terminate the authority of subordinate bodies?*’;
«  Decisions on restructuring the organisation®**;

«  Decisions to participate in other organisations®*?;

«  All main issues of association’s activity**; »

. Decisions on acquisition and use of property=™;

« Internal control of compliance of activity with statute®;
. Election of audit body and internal inspection of financial and economic
activity?*®;

«  Approval of financial statement*’;
«  Approval of annual report*;
«  Decisions on dissolution**’; and

«  Matters otherwise so specified in the charter®.

155. The respondent for one country indicated that official authorisation was needed for
certain decisions by a particular form of NGO regardless of the body taking them?*.

156. It appears that the question was misunderstood by the respondents in respect of two

countries®?,

Authorisation for changes to internal structure and rules??
157. In twenty-three countries prior authorisation from a public authority was not required

before a change in an NGO's internal structures or rules could be implemented®* but in two of
them such changes only had to be notified to the registration body?*®

205 Armenia (if not approved at the founders’ asseinahd Azerbaijan.

206 Armenia, Azerbaijan, Belarus and Hungary.

27 Switzerland (only one respondent and then justspect of associations).

298 Switzerland (only one respondent and then juséspect of foundations).

209 Armenia (if there is provision for them), Azertaaij Belarus and Switzerland (only one respondethttaen just
in respect of associations).

219 Armenia (if there is provision for them) and Switand (only one respondent and then just in raspec
associations).

21 Armenia (unless ordered by a court) and Belarus.

212 pAzerbaijan and Belarus.

213 ykraine (no definition exists and it is determireda case by case basis referring to the statutes)

214 pzerbaijan.

> Belarus.

216 Belarus and Switzerland (only one respondent asidi respect of foundations).

27 switzerland (only one respondent and then juséspect of foundations).

218 pzerbaijan.

219 Armenia (unless ordered by a court), AzerbaijaglaBis and Hungary.

220 Armenia.

221 Greece (charities must get approval from the Mipisf Economy to pay debts, sell or rent propestgp or start
an activity and invest an inheritance)

222 gylgaria (it was stated that for profit activitishould be in the same sphere as the NGO’s othek)vemd
Portugal (the response dealt with use of proxieeémbers’ meetings).

222 7: Is there any requirement for an NGO, or palér categories of NGOs, to obtain authorisatiomfa public
authority before any change to its internal streeetr rules can be implemented? If so, please dptails?

224 Albania, Austria, Azerbaijan, Belgium (only twospondents; a third said it must be in accordante Belgian
law and a fourth said publication in Moniteur Belgas required), Croatia, Czech Republic (but orspeoadent
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158. In one country a requirement of prior authorisation existed only in respect of one type
of NGO?*® and in the case of another it was suggested that prior authorisation could be required
for a change that related to certain unspecified public law and tax exemption issues®*’.

159. However, in seven countries the internal structure and rules were matters that had to
be specified in an NGO'’s charter and, as with any amendment to the latter, changes to them

were thus something that had first to be approved by the registration authority®?.

160. In another country all such changes had to be registered with the Ministry of Justice
before taking effect®”.

161. In the case of one country the question appeared to have been misunderstood®*°.
Authorisation to establish or close branches®*

162. In twenty-eight countries it was possible for an NGO to establish and/or close
branches without the prior authorisation of a public authority where these branches do not have
a distinct legal personality from that of the NGO concerned®? but in five of them there is a

requirement to notify the registration authority of the change?®®.

163. In one other country the need for authorisation will only arise if, in the particular
circumstances of the NGO concerned, an amendment to the statute is needed to establish or
close a branch®*.

reported a 15-day notification requirement follogiiadoption), Estonia, (but the register of NGOsusthdbe
notified of changes in the composition of the mamgnt board), Finland (only the one respondentpther stated
that all changes to the statutes had to be approy¢de lawyers of the National Board of Patentd Registration
of Finland but had not specified this to be a mattebe included in the statutes), France, Hundanjess it
changed the basic data of the NGO), Ireland (imsafathe provisions are not in the articles of eisdion),
Netherlands (one respondent said it was requiriédnifolved a change of the statutes which mighid it to acquire
different corporate rights), Luxembourg, NorwayJdPal, Portugal, Slovakia, Spain, Sweden, Switrerigo long
as no change in statutes was involved accordimgéorespondent), Turkey, Ukraine and United Kingdom

225 Austria and Ukraine.

226 cyprus (foundations; amendments must be approyeddourt).

227 Germany (two respondents; a third reported naicishs and the question was not answered by &Hpu

228 Armenia (although internal rules of the organisatido not require such a change or approval),
Azerbaijan, Belarus (only one respondent), Gre#teg;, Russia, Serbia (but not mentioned in anserer
statute) and “the former Yugoslav Republic of Maw&d” (but not stipulated in answer on statute).

229 Moldova.

230 gylgaria (it was stated that authorisation wagieedn order to provide social services).

10 8: Is it possible for an NGO to establish andlose branches without the prior authorisatiora of
public authority where these branches do not hawstinct legal personality from that of the NGO
concerned? If so, please give details.

232 Albania, Armenia, Austria, Belgium (only two resptents; a third answered “No” but given the strietof the
guestion and the absence of elaboration it couldt aeant that there was no requirement and a falidmot
answer the question), Croatia (the answer was 'Nid'from the context it seems as if “Yes” was iuted), Cyprus,
Czech Republic, Estonia (only one respondent; thercstated that a formal branch could not be &stedal except
as an independent legal person), Finland, Franeemé&ny, Hungary, Ireland, Luxembourg, Moldova (ghetust be
provisions for this in the Statute), Netherlandseaespondent said prior authorisation was needa the
Minister of Justice if it involved the lay-off ofepsonnel), Norway, Poland (but it was also stabed this requires a
50% + 1 majority which could mean that it is a reattequiring an amendment to the statute), PortuRassia,
Serbia, Spain, Sweden, Switzerland, “the formerod&lay Republic of Macedonia” (the matter is notlteéth in
the NGO law), Turkey, Ukraine and United Kingdom.

233 Armenia and Czech Republic (only as regards clmnfyseat), Russia, Serbia and Turkey.

234 pzerbaijan.
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164. The respondent for one country stated that the national tax authority must first be
notified so that it can perform a tax control that will subsequently permit or prohibit the opening
or closing of a branch®®.

165. In the case of one country the establishment of a branch is subject to a registration
process entailing prior authorisation but, although notification must be given, permission is not
needed to close a branch?®.

166. In one country the establishment of a branch must first be registered with the
relevant local court®®’.

167. The respondent for one country stated that prior approval was required to establish
or close a branch but it was not made clear whether this was because it involved a change to

the statutes or for some other reason®®.

168. In the case of one country the question was clearly misunderstood®®.

Restrictions on payments to employees and management board members?*°

169. In twenty-three countries there were reported to be no restrictions as regards paying
either an NGO’s employees or the members of any of its management bodies**, although in
four of them there was said to be a minimum wage requirement that had to be observed®*? and
in respect of another one of them the respondent stated that there were restrictions affecting

only one form of NGO and then only as regards fees®*.

170. The respondents for six countries reported that there was no limit as regards
employees but that the directors of charities or non-commercial organisations could only be
reimbursed for expenditure incurred on their behalf”** or for their expenses®*. There are
unspecified restrictions in a seventh country on the payments that can be made to the chair and

governing body members of public benefit organisations®°.

23 Greece.
236 Belarus (but an NGO cannot have less branchesish@ovided for in its statute).
22; Bulgaria (the branch also needs a separate baokiacand legal representative).

Italy.
239 glgvakia (the response to the question was: “HanyaMember of ADPS only with a consultative voice”)
240 3 9: Does the law impose any limits on the paym®ntNGOs or particular categories of them, of fees
expenses to (a) Employees, or (b) Members of arthef management bodies? If so, please give detalhere
such payments are possible, are there any spagiedgimes applicable?
241 Albania, Armenia, Austria, Azerbaijan, Belarus,|@aria, Croatia, Cyprus, Czech Republic, EstonialaRd,
Italy, Luxembourg, Moldova, Netherlands (one resjent said there were limits on the payments thatbeamade
to directors where funding came from the governipneNbrway, Serbia, Slovakia, Sweden, Switzerlande(o
respondent indicated that directors of charitiesewexpected to work on an honorary basis), “thenésrYugoslav
Republic of Macedonia”, Turkey and Ukraine.
242 plbania, Belarus, Italy and Serbia.
243 Cyprus (as regards charities) but there is alssstiction on self-dealing in the case of founotasi which could
possibly affect some payments.
244 Germany (only one respondent; three others saédstiaries of persons employed by charities must be
reasonable), and Spain (there is also a minimugevier employees).
245 France (one respondent as regards associatiomsagjgrbut four others stated that there were rtrictions,
while two others dealt only with payment againsbices), Ireland (this also applies to other NGQsthe directors
can be paid for work unrelated to their role as tners of the governing body), Portugal (directons loa paid if the
volume or complexity of the work requires the pefsoprolonged presence; applies to associationgrgéy),
Russia and United Kingdom.
248 Hungary.
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171. In respect of one country it was reported that there were no restrictions regarding
employees except those that might be imposed under a funding arrangement but that not only
could the directors of charities not be paid but that the statutes of other NGOs might also have
such a restriction on paying them?®*’.

172. The only restriction noted by the respondent for one country concerned the level of

the payments that could be made?®*®,

173. In respect of one country there was said to be a limit on the overall level of
administrative expenses that could be incurred if the NGO had tax-exempt status and it was
reported that payments to members of a non-profit organisation could, if disproportionate, lead
to the organisation concerned being re-classified as a commercial body?*°. In respect of another
country the expenditure on administrative and managerial staff of a charitable organisation - as
opposed to the staff implementing its programme - must not exceed 20% of the financial funds
used by it during any fiscal year®®.

174, The respondents for twenty-one countries®" stated that no special tax regime was
applicable to payments made to employees and members of management bodies but the
respondent for another country stated that it had some special (favourable) arrangements
regarding such payments.”®’. This issue was not addressed by the respondents for six
countries®®®,

Challenging decisions of governing bodies®**

175. In one country the decision of the NGO’s highest governing body or of any other
organ could be challenged by anyone on the basis that the decision concerned was in conflict

with the law and had been denounced to the police®.

176. In the case of twenty-six countries the respondents reported that members of NGOs
can bring a challenge in court to a decision of the NGO'’s highest governing body or of any other
organ®®. In respect of one of them it was stated that the effect of this challenge is to suspend

247 Greece

248 poland (2 mean salaries for employees and 3 n&aries for management board members)

249 Belgium (only one respondent; two others said thate were no limits and the question was not ansvby a
fourth).

20 Russia.

%1 Albania, Armenia, Azerbaijan, Belarus, Bulgari&l&nd (only Umbrella of Women'’s Organisations),r@any,
Ireland, Luxembourg, Moldova, Netherlands, Portudlissia, Serbia, Slovakia, Spain, Sweden, Swiétadrl
Turkey, Ukraine and United Kingdom.

252 Norway (payments of less than 500 euros to a sirgiployee need not be reported to the tax atig®@ind
there is an exemption from the employer’s fee (¥ df the total salaries paid) where no employeeives more
than 5625euros and total salary bill is no mora 5250 euros.

253 pustria; Croatia; Cyprus; Czech Republic; Frartbeee respondents, one did not know, another eden social
security benefits and need for proof and two otlsteded that there was no special regime) and fohmer
Yugoslav Republic of Macedonia”.

254 10: To what extent is it possible for the demisof the highest governing body or any other orgaan NGO
to be challenged in a court (and, where succesafulilled or suspended) by (a) a member of the N8 public
authority, or (c) a member of the public? If segde give details as to who can challenge sucltisiale and the
requirements for so doing.

255 Czech Republic (one respondent stated that ailegaést had to be demonstrated).

256 Armenia, Austria, Azerbaijan, Belarus, Belgium,I@aria, Croatia (for non-compliance with the statahd after
no action being taken by either the authorised badthe NGO's assembly 30 days after it was raigiti it),
Estonia, Finland, France, Germany, Greece (whereldtision is against the law or the provisionthin statutes),
Hungary, Ireland, Italy, Luxembourg, Moldova, Nogwvéfor breach of statute or laws), Poland, Rusbiat the
person's rights and legitimate interests must Iheénged upon), Serbia (for non-compliance with thatute),
Slovakia, Switzerland, Turkey, Ukraine and Uniteiddgdom.
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the implementation of the disputed decision and that it is only members who can challenge such
decisions®*’. For three countries a deadline for bringing a challenge was specified®*®.

177. In the case of another country it was stated that a challenge by a member could only
be brought if he or she had been mandated to do so by the highest governing body or by a
higher body than the one taking the decision impugned®®

178. In one country the only power that a public authority had with respect to challenging
decisions by NGOs was through the initiation of dissolution proceedings®*°. However, in twelve
countries the respondents stated that such a challenge can be mounted in the case of an
alleged non-compliance with the law?®*, in two others it was reported to be possible in principle
without further details being given®®? and in six countries it seems to be generally possible®. In
the case of two other countries a public authority was said to be able to challenge NGO

decisions without elaborating on the grounds for this being possible?®*.

179. In one country it was not specifically indicated whether a public authority could bring
a challenge as it was only specified that the body must have a specific legal interest which

suggests otherwise?®.

180. In fifteen countries a legal challenge by a member of the public to decisions by NGO
bodies could be made®® while with respect to four countries it was reported that such

challenges were not possible®®’.

181. In respect of one country it was stated that a challenge can be brought to the
continued use by an NGO in its name of the name of a prominent member of the public by him
or her or by his or her heirs if this use is without his or her consent or by the heirs only if the
organisation’s activities cast a shadow on the prestige of the person concerned?®®.

182. One respondent did not know whether challenges to NGO decisions were
possible?®®, another reported simply that the matter was not dealt with in the NGO law?”® and
two others dealt with issue of civil liability of board for causing damage®*.

%7 pustria.

%58 Armenia (within 10 days of the decision being talkeecording to one respondent but 60 days accortdirey
second and not mentioned by a third), Greece (wisitk months) and Switzerland (within one monthtyoone
respondent mentioned this).

29 portugal.

20 Armenia (this is possible in respect of activitamed at forced overthrow of the constitutionadest inciting
ethnic, racial and religious hatred and making pgsmda of violence or war, the commission of numeir gross
violations of the law, the carrying out of actiesi contrary to the statutory purposes and the cegiom of gross
violations and breaches of law by the founderstiberoauthorised persons while founding it).

261 Belarus, Croatia (following inspection), Hungaidyeland, Luxembourg, Norway, Portugal, Russia, Berb
Switzerland, Ukraine and United Kingdom.

%2 Einland and Turkey.

263 pzerbaijan, Belgium, Bulgaria, Germany (only oespondent), Italy and Poland.

%4 France and Moldova.

25 Greece

266 Azerbaijan, Belarus (decisions affecting private Irights), Belgium (if his or her rights are afied), Bulgaria,
Finland (if his or her rights are affected); Fraffi€éenterests affected), Ireland, Germany (onlotrespondents and
one said that this was subject to demonstratingntarest), Italy, Luxembourg (decisions affectingvate law
rights), Norway (decisions affecting private lawhis), Serbia (decisions affecting private law t&yhSwitzerland
(decisions affecting private law rights accordingwo respondents, a third stated that it was ptes&iut the basis
was not made clear and the question was not andvegréour others), Turkey, Ukraine; (decisions efiieg private
law rights) and United Kingdom (decisions affectprivate law rights).

%67 Croatia, Moldova, Poland and Portugal.

%8 Armenia.

289 gpain.
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183. In three countries the question did not seem to have been understood?’.

Attendance at meetings by public officials®”

184. In twenty-four countries there is no possibility of public officials being able to insist on
attending a meeting of either an NGO’s highest governing body or of any of its management

bodies?’.

185. In three other countries insistence on attending such meetings was not generally
possible but it was exceptionally in two of them where the NGOs were charities®”® and in a third
where a court order for surveillance had been obtained by virtue of evidence that the activities of

the NGO concerned were harmful to the public?’®.

186. In respect of one country it was stated that enforced attendance was possible in the
case of certain (unspecified) legal regimes®’’

187. In respect of three other countries such attendance was said to be possible?”® but
that in the case of one of them it did not usually happen®”®. As regards a fourth country it was
said that it was possible as officials were authorised to take part in events conducted by
associations but the meaning of ‘events’ was not really clarified.

188. The question did not appear to have been understood in respect of two countries®®*.

Taking over management by public authorities®®

270«the former Yugoslav Republic of Macedonia”.

271 Netherlands (only one respondent) and Sweden.

272 Albania (“Only the judicial person representing (RGO can be challenged in the court”), Cyprus (#sponse

dealt with the issue of personal liability of menger directors) and Slovakia (“only full membefdtee ADPS and

after it representatives — presidents of basicrosgéions of ADPS”).

273 11: Are there any circumstances in which pubfficials can insist on attending a meeting of #a)NGO's

highest governing body, or (b) any of its managentedies? If so, please specify the circumstances the

conditions applicable to such attendance, incluavhgther it is only possible in the case of palticeategories of

NGOs.

274 Albania, Austria, Azerbaijan (but attendance atropneetings was possible), Bulgaria, Croatia, Gyjpfizech

Republic, Estonia, Finland, France (one respondaggested that it was possible in the case of N@swere

manifestations of public entities), Germany, Huygéut the meetings of public benefit organisatishsuld be

open to everyone), Italy, Luxembourg, Moldova, Netéinds, Norway, Russia, (but public events caattended),

Slovakia, Spain, Sweden, Switzerland, “the formemdslav Republic of Macedonia” and Turkey (but iasw

reported that nonetheless this often occurred).

27> Greece (the Minister can appoint a public commissi to attend board meetings and oversee theitiegél

decisions taken. In the event of disagreement taemis determined by the relevant overseeing b®tis power

is used in practice only for specially recognishdrities) and the United Kingdom (only one respatidad only in

respect of a charity under investigation).

218 Serbia.

277 Belgium (only one respondent; two others said @swot possible and the question was not answeyea b

fourth).

278 Armenia (upon a well-grounded demand of the saathorised body in the field of justice), Belartisefe is a

gl;ty to give notice to the relevant authoritiesha holding of meetings of the highest governingyyand Poland.
Poland.

280 ykraine (it was said that events included the imgetcovered by the question but this is not evifiem the

wording of the provision cited).

1 reland (one respondent referred to power to namimfficials as members of the boards of NGOsyansto

provisions in the articles of association and aeotteferred to the investigative powers of a newar@ies

Regulator) and Portugal (referred to powers toireduwlding of a meeting).
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189. The respondents for twenty-two countries entirely ruled out the possibility of the

management of an NGO being taken over by a public authority®®.

190. In the case of four countries this was also said to be generally the case but in one of
them there was an exception enabling a court, at the request of a member, to appoint a board of
directors with specific tasks when all or most of its members have quit?®* and in the case of
three others it was possible in the case of wrongdoing to apply to a court for the appointment of
a judicial administrator?®®. In the case of yet two others it was possible for the prosecutor to
intervene if the legitimate operation of the NGO cannot be secured in any other way®®*® and in
respect of one of them a court can appoint a supervisor to secure the NGO's functioning and,
for a foundation, take over the management where the founder is incapacitated and there is no
provision for succession.

191. Furthermore the respondents for two countries stated that it was possible but only in
respect of a specified kind of NGO?®’ and in the case of another country it was said to be
possible in the case of fraud®®.

192. Contradictory responses were given by the two respondents for one country®®

193. In the case of one country the question was not answered®’ and in the case of
another it was simply stated that the matter was not dealt with in NGO law?*".

Auditing of accounts?®®?

194, There was no requirement in five countries that the accounts of NGOs be audited®®

but in one of them an annual balance sheet had to be produced?®®*.

282 () 12: Are there any circumstances in which a pulithority can take over the management of an NGE®,

please specify the circumstances and the condit@micable to such a take-over, including whethés only
possible in the case of particular categories of08G

83 Albania, Armenia (only one respondent but anotizd that it was possible in the case of bankrypttystria,
Azerbaijan (only one respondent but another sad ithvas possible in the case of bankruptcy), BelaBulgaria
(except in the case of its dissolution); Croatigp@s, Czech Republic (but one respondent saidathakeover was
possible for a foundation that could not complétehighest decision body), Estonia, France (onpordent said it
was possible for entities financed by public fupdd¢rmany (only two respondents and in the casmefof them
just foundations), Ireland (but the Charities Reagnd can seize a charity’s assets and dissolve itjembourg,
Moldova, Netherlands, Poland, Russia, Serbia, RiayaSweden (but public authorities can be involied
appointing board members to certain (unspecifiedh§ of public association) and Ukraine.

284 Greece (the task could be to call elections foew board).

285 Belgium (only one respondent; two others said @swot possible and the question was not answeyea b
fourth), Portugal (where needed to protect intesre$torganisation) and Switzerland (UECC and UWH gawas
not possible).

286 Hungary and Turkey (a court can then call a gdrsssembly to create a new governing body).

%7 Jtaly (with respect to associations recognisetl&©s by the public authority through a decree ef Bnesident
of the Republic. The public authority can intervesned take over the management by appointing anrrette
commissioner if the governing body is not actingamformity with the NGO’s statutes. The commissiocan also
invalidate decisions already taken that were copti@athe statute and to the civil code) and Uniténaigdom (only
one respondent; in respect of charities).

288 gpain.

289 Finland (one respondent said it was possible @ingtto the normal causes of action but the othigt is was not
possible).

29% Norway.

291 «the former Yugoslav Republic of Macedonia”.

292 13: Is an NGO, or particular categories of NG@guired by law to have their accounts auditec geriodic
basis? If so, please specify the period concernddhay requirements as to who may or must audiatceunts.
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195. However, in twenty other countries there was a requirement that an NGO’s accounts
be audited on a periodic basis**®. Nevertheless this obligation only arises in some of them if a
certain level of income or economic activity was involved®®, if one of three conditions was
fulfiled®’, if at least two conditions were fulfilled®®®, if the organisation concerned had a
particular legal form?® or if it received public funding and was a certain type of NGO®®.
Moreover in one of them it could be carried out on a simplified basis where certain criteria were
satisfied®”. However, in another one of them the audit is reported to be carried out by the

government®®?,
196. With respect to twelve of them it was specified that such an audit had to be on a
yearly basis®®.
197. In one other country®* there was an express requirement for an audit for two kinds

of NGO*®, it was an implicit requirement for a third®*® and it could be required for a fourth which
in any event must furnish annual accounts®”’. There is no requirement for the fifth form®®. The
auditor for two of them must be a professional one®®®

198. Furthermore in the case of four countries where auditing was required it was
reported that the audit had to be carried out by an authorised service provider®°. However, this
is only optional in one other country*** and in another three countries this was required just for

293 Armenia (but it can be done on a voluntary bas@patia, Czech Republic (although this responsamse
inconsistent with the response to inspection winéfhrs to a declaration of accounts; one responstared that an
audit was mandatory for foundations, funds and PB@k an endowment or turnover above a certainl)gve
Hungary and Moldova.

294 Hungary.

29 Albania, Austria, Azerbaijan (one respondent stateat there was no requirement), Belarus (only one
respondent; for funds only but both refer to prmrisfor internal audit in statute), Belgium, Est@niFinland,
France, Germany (just foundations in the case efrespondent and only if commercially active t@agé extent
for another), Ireland, Netherlands (only one resiem), Luxembourg, Norway, Poland, Portugal, SlieaBpain,
Sweden, Switzerland, Turkey and United Kingdom.

29 Bylgaria (if the amount exceeds 200,000 BGN (182.E2UR)), Netherlands (a turnover of 4.4 milliorr@sifor
two successive years), Poland (1.5 million zlot@&rbia (sums equal to middle or large enterptisgegor others a
balance once a year is required), Sweden (the Veaglnot specified) and United Kingdom (not spedifi

297 Norway (more than 20 paid staff or possessionghwmiore than 20 million NOK or sales above 2 milliiOK
annually).

298 Switzerland (only one respondent; assets above OMHillion, turnover of CHF 20 million and 50 fiime
positions; an exemption was also possible for fatiods whose assets were below CHF 200,000 for two
consecutive years, which made no public appeadlémiations and it was not needed for a reliablesassent of its
financial situation).

299 Estonia (foundations) and Ireland (those thatcarapanies but charities with an income over 5008000s will
soon be required to submit accounts whatever tegal form and those whose income is below thisshold will
have to submit examined (i.e., not fully auditec}@unts).

300 Estonia (political parties, which are not NGOstfee purpose of Recommendation CM/Rec(2007) 14).

301 Belgium (only two respondents).

02 Tyrkey.

303 Albania, Azerbaijan, Finland, France (only two pesdents), Luxembourg, Netherlands, Norway, Poland,
Slovakia, Spain, Switzerland and United Kingdom.

304 Cyprus.

305 Foundations and not-for profit companies.

306 Associations, in view of the stipulation that theembers appoint auditors unless stated otherwisthén
memorandum of association

307 Charities

308 \/oluntary associations.

309 Foundations and non-profit companies.

310 Azerbaijan, France, Spain and Switzerland (onky tespondents).

311 Germany (only one respondent).
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larger organisations®*? or where a certain level of economic activity was involved®?®. Generally
no details were given as to whether there were requirements as to who might audit the
accounts.

199. In the case of one country it was reported that NGOs must submit regularly — every
three months — financial documentation to a public authority but it is not clear that this entails an
audit®*. This is equally the case with the annual reports said to be required of charitable

organisations in another country®".

200. The question appeared to have been misunderstood in the case of one country®*®
and was not answered in respect of another one®"’.

Reporting obligations

Donations, grants and sponsorship>'®

201. In thirteen countries there was a requirement to report to a public authority donations
from a private or foreign entity *'°. In respect of one of them this entailed the provision of both
financial and narrative reports and also bank statements®° and in two of them authorisation to

receive such donations was required if they were above a certain value®*.

202. In one country there is only a reporting requirement in respect of tax-relieved
donations®# and in another the obligation exists only if the NGO is on the list of organisations

with income tax deduction®%. .

203. In one country there is an obligation to notify all donations exceeding 126.97 euros
that are made for “political purposes and the aggregate value of such donations must not
exceed 6,348.69 Euros in any one year. Such donations may not be received from non-citizens
or from foreign-based organisations®**.

312 | uxembourg (details not provided) and Portugal

313 Austria (the financial volume was not specified)

34 Ukraine

315 Russia.

%1% 1taly (it was indicated that the balance of NG@sagnised through a decree of the President oRépblic or
by the Ministry of Foreign Affairs could be perigdily checked).

317 «the former Yugoslav Republic of Macedonia”

318 Q 14: Are NGOs, or particular categories of NGéquired to report to any public authority on (& teceipt of
any donation/grant/sponsorship from a private oreifjm entity, and/or (b) the expenditure of such
donation/grant/sponsorship? If so, please spelséynature of the reporting requirement.

%1% Albania, Azerbaijan, Belarus (under the law goigrhumanitarian help), Belgium (only one resporidgated
that it was required for the purpose of author@gtanother said that there was no requiremettjré stated that it
occurred only in the report on an NGO’s accounts arfiourth stated that it was not in the law), Bulg, Finland
(one respondent said an income tax return was degblere a charge was made for services but the ceferred
to obligations from state funders), Germany (ontg eespondent), Greece (all donations had to bertexpto the
National Tax Authority and donations via a lastlveihd testament also had to be reported to the stfiniof
Economy or the Prefecture Authorities. There wdse apecial (unspecified) regulations concerningrities and
social institutions), Luxembourg, Poland (from thigained 1% of tax), Russia, Turkey and “the forrMegoslav
Republic of Macedonia” (a declaration of the reafwrthe transfer must be signed).

320 Albania.

321 Belgium (100,000 euros) and Luxembourg (12,5008ur

822 Austria (in order to check if the preconditions &mrolment in the list of NGOs with tax relieffidfilled, i.e.,
enjoying the status of non-profit organisation)

322 Estonia (only one respondent).

324 |reland (only one respondent; political purposesdefined as promoting or opposing the intereses molitical
party, presenting, directly or indirectly, a pastyolicies, promoting or opposing the interesta dhird party in
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204. In respect of five countries the reporting requirement was said specifically to cover

the expenditure of the donation®?°.

205. Only in the case of one country did the respondent indicate the form of the report®?°.

206. With respect to eight countries there was said to be no obligation to report either the
receipt or expenditure of donations from a private or foreign entity®*’, while in the case of seven
other countries it was reported that, although there is no special reporting obligation, the
information would be disclosed to the tax authorities indirectly through accounting reports and
balance sheets that the general law requires®?.

207. The question appears to have been misunderstood in respect of two countries®?°.

208. In the case of one country it was reported that NGOs must submit regularly — every
three months — financial documentation to a public authority to demonstrate operation and
money flow (includes expenditure)®®.

Activities®*!

209. In eleven countries the production by NGOs of a report on their activities on a
periodic basis is not required®*?, is a matter left to be determined by the rules of the NGO

concerned®® or is only required for certain NGOs***.

210. In sixteen countries the submission to a public authority of an annual report covering
the activities undertaken by NGOs and how their resources were spent was required**.

connection with the management of an election cagnpar promoting directly or indirectly the eleaticof a

parliamentary candidate. Notification is to therfstards in Public Office Commission).

325 Azerbaijan, Bulgaria (but only as part of the aminteport of the NGO), Poland, Russia and “the farm

Yugoslav Republic of Macedonia” (but as part ofeamgral annual report on activities).

326 pAzerbaijan (a written and formal notification).

327 Croatia (but donors — including government bodiego require it in respect of expenditure), Cypitdangary,

Italy, Moldova, Netherlands, Norway and Sweden.

328 Armenia, Czech Republic (only foundations, fundsl #BOs according to one respondent), France (henvev

two respondents stated that there was no repoditigation), Serbia, Switzerland (however, threspmndents

stated that there was no reporting obligation){ial and United Kingdom.

222 Slovakia (“yes, basic organisations of ADPS”) &mhin (referred to accounts in respect of publimtg).
Ukraine

331 Q 15: Are NGOs, or particular categories of NGesjuired by law to produce a report on their atiéision a

periodic basis? If so, please specify what mustdmained in such a report, the period applicablé& &nd the

persons or bodies to whom it must be submitte@nls such requirement conditional to the receipamy public

funding?

332 pzerbaijan (one respondent stated that it may brdition in a grant agreement but another staled

foundations were required to print annual reportstiee use made of their property), Croatia, CzeelpuRlic

(although this response seems inconsistent withefgonse to inspection which refers to a dectamatf accounts

and according to one respondent an annual repastreguired of foundations, funds and PBOSs), Luxamipo

Netherlands (one respondent said it was requiredbéalies receiving government grants), Norway, Radla

Portugal, Serbia and Sweden.

333 Albania.

334 Cyprus (charities as regards financial mattersrante generally as regards non-profit companiesvahehtary

associations);

33% Belarus (also covers details about members ansetioa elected bodies), Belgium (only one respondaat

guestion was not answered by two others and aHateted that there was no requirement), Bulg&$onia,

Finland, France (only one respondent; three respasdstated that the obligation applied only toliglyfunded

bodies, another said that there was only a regpreguirement with respect to the general assenyelyanother

said that there was no requirement and one dickmotv), Germany, Hungary (only public benefit orgations;
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211. In one country there was only such a reporting requirement for NGOs that were

charities®*® and in two others it existed just for publicly subsidised or funded bodies®’.

212. In one country there is a general requirement to submit to state bodies reports and
information in the manner and cases stipulated by law but no such provision has been
elaborated®®®, although another respondent for that country stated that there was a specific
reporting obligation for organisations implementing a charitable programme to report on their
activities®®.

213. NGOs in one country were reported as being required to publish regularly statutory
documents, members of management board, data on sources of financing and expenditure but
the need for a specific annual report was not mentioned>*°.

214. Similarly a respondent for one country just stated that copies of minutes of board

meetings of NGOs must be filed with the supervising authority®**.

215. The question was not really addressed in the case of one country**.
Inspection®*?

216. The respondents for three countries reported that inspection by an external body of
the books, records and activities of an NGO was not possible®**.

217. However, the respondent for another country reported that such an inspection took
place once a year as part of the regular inspection process®*, while the respondent for yet
another country stated that such a regular inspection was only possible with respect to the
balance sheets of the organisation concerned®®.

218. In the case of one country it was indicated that there was both the possibility of

regular inspection and a power to undertake an inspection where there were specific concerns

about the compliance of an NGO’s activities and financial arrangements with the law**’.

others must publish an annual financial statemerg)and (longstanding for companies but recentdoarities),
Italy (to be submitted to the Ministry of Foreigriféirs; not clear whether this applies to all NGOgpldova (just
one page), Russia, Slovakia, “the former Yugoslapublic of Macedonia”, Turkey and United Kingdorhifiis a
charity or a company).

336 Greece (but reports were in practice made by dti&0s).

337 Germany (only one respondent; the report mustelgellar and contain the main activities, publicagioand
membership developments) and Spain

338 Armenia (one respondent suggested that the regeite might be interpreted as empowering state boidie
require reports where there is a suspicion reggritiie legality of the activities concerned)

339 Applying to the programmes qualified as charitajethe State Humanitarian Assistance Committe¢hidl
respondent stated that there was no reporting negeint.

340 Ukraine.

341 Switzerland. However another respondent said analreport was required for foundations and tweert said
such a report was required generally, while twertlsaid it was not.

342 pustria (reference was made only to the checkihgtiver preconditions for tax relief were met).

343 Q 16: Are there any circumstances in which the aahorises or requires an external body to insthecbooks,
records and activities of an NGO, or particularegaties of NGOs, and/or those of their managemediels and
staff? If so, please specify the circumstancestaaaonditions applicable to such an inspection.

344 Belgium (one respondent; another said yes to chectunts), Netherlands and Norway.

345 Croatia (i.e., in respect of matters such as labad tax).

346 Albania.

347 Belarus (according to Vashkevich such an inspactisually results in small breaches being found ted
director being fined 300-500 euros (50-100% ofdniber monthly salary)).
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219. The respondents for twenty-two countries reported the existence of a power of
inspection®®. In ten of them this power was exercisable to supervise compliance of an
organisation’s activities with the law®*, while it could be used to look for fraud or any other
financially suspect activities in the case of six of them®°, for non-payment of taxes in the case of
another twelve of them *** and for the purpose of checking their balance in one of them®®? In
addition it is possible in one of them in respect of NGOs that are providing services on behalf of
public authorities®* or are publicly subsidised®** or in case of their insolvency and bankruptcy®°.
Furthermore it is possible in another country pursuant to an inquiry into the affairs of a charity®®°,
in yet another in respect of its economic activities®*’ and in the case of three others pursuant to

a broad discretionary power®*.

220. In the case of one country the power of inspection appeared to be only exercisable in
respect of just one form of NGO®**°

221. In another country an inspection by an external body could be undertaken pursuant

to a request by the highest governing body of an NGO or by one of its donors®®°.

222, In the case of one country an NGO'’s accounting records may be inspected by the
financial office any time within five years of their declaration®®*,

223. The question was not addressed by the respondents for two countries®? and for
another it was only stated that external auditing was encouraged®®.

Other matters of concern®*

348 Armenia, Bulgaria, Estonia, Finland (only one @sgent; the other said there was no power), Frageenany,
Greece, Ireland, Italy (only in the case of NGO=sogmised by a decree of the President of the Rapablby the
Ministry of Foreign Affairs), Hungary, Luxembour@rly one respondent), Netherlands(only one respahde
Moldova, Poland, Portugal, Russia, Serbia, Sloyakmeden, Switzerland (three respondents but ihitesrs stated
that it was not possible and the question was mewared by another), Ukraine and United Kingdom
349 Armenia (the body can warn the organisation cameand suggest the order and terms for fixing/iblation),
Estonia, Finland (only one respondent), Francey(bmb respondents), Greece, Hungary, Ireland, BuSerbia
and Ukraine.
0 Bulgaria, France (only two respondents), Irelahdxembourg (only Louis Robert), Netherlands (oniyot
respondents) and Switzerland (only two respondents)
%1 Estonia, Finland (only one respondent), Germamge€e, Hungary, Moldova, Poland, Russia, SerbiajnSp
Slovakia and Switzerland (only one respondent).
%2 |taly.
33 Germany (only one respondent).
%4 Germany (only one respondent).
%% Germany (only one respondent).
¢ United Kingdom.
%7 Sweden.
%8 France (only one respondent), Poland (by the gmweof the province but this does not usually happend
Portugal.
9 cyprus (as regards clubs whose premises, bookpagrets may be inspected at any time to investayaydssue
relating to it or to obtain the names and addrestd®se present,).
360 Azerbaijan (one respondent; the other responddetred only to the powers of warning and dissohiti
%1 czech Republic.
32 Austria (reference was made instead to the neeaufthorised professional auditors in the evenadaifvities
;usrpassing a certain (unspecified) financial voluar “the former Yugoslav Republic of Macedonia”.

Turkey.
%4 Q 17: Are there any matters relating to the ineatent of public authorities in the internal goverre of an
NGO, or particular categories of NGOs, which givgerto concern and which have not been addresséioein
foregoing questions? If so, please specify them.
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224, For twenty-three countries respondents reported no matters of concern about the
involvement of public authorities in the internal governance of NGOs that were not raised under
the specific questions in the questionnaire®®.

225. In one of these countries it was stated that there was no ground for concern as public

authorities were not involved in the internal governance of NGOs*®°.

226. However, in one country it was suggested that there could be grounds for concern
arising from the fact that a public authority was amongst the NGO’s founders but no elaboration

as to what this might entail was given®®’.

227. Another respondent from the same country considered that there was a lack of good
internal governance rules®®,

228. One respondent reported that there was a problem of having a majority of nominated

members from public authorities on the boards of NGOs which can affect their independence®®°.

229. Furthermore, in respect of another country, concern was expressed about the high
level of discretion and lack of consistency in regulatory decisions and the absence of
implementing regulations for the applicable laws, as well as about the multiplicity of forms of

NGO and the regulatory regimes applicable to them*°.

230. A respondent from a different country reported that NGOs were heavily dependent
on grants from public authorities for funding, with these generally being given only for short-term
projects. This was seen as an effective way to control the activities of NGOs. The respondent
expressed a wish for alternative sources of funding - such as tax benefits for private and

corporate donors — to be established in order to address this problem®"*.

231. Only in respect of one country was it explicitly stated that there was too much

involvement on the part of public authorities in matters of NGOs'’ internal governance®?,

232. One respondent took a more critical stance of NGOs themselves, suggesting that
they were “favourised” and that their activities are only political®”.

233. One respondent answered this question by citing, without elaboration, the fact that it

was only a court that can decide on dissolution and then only for grounds provided for by law*".

365 Albania, Armenia, Austria, Belgium (only two resmients; the question was not answered by the oty

Croatia, Czech Republic, Estonia, Finland, Fram@ermany, Greece, Hungary, ltaly, Luxembourg, Néameis,

Portugal, Russia, Slovakia, Sweden, Switzerlande ‘tormer Yugoslav Republic of Macedonia”, Ukraiaed

United Kingdom.

366 Albania.

367 pzerbaijan (only one respondent).

38 This respondent stated that "Azerbaijani legistaiiloes not provide mechanisms for ensuring tha®sl&nact
internal governance mechanisms which prevent augflof interest and otherwise reflect internatiogalod

practices. It would be legitimate for the governt@nintroduce new provisions in the legislationameto promote
accountability and transparency within the NGO seds long as those measures are commensuratéheiffublic
benefits granted to the NGOs on which the obligetiare imposed

%9 reland (only one respondent).

370 Cyprus.

371 Norway.

372 Belarus (only one respondent).

373 Serbia

374 Armenia (only one respondent).
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234, Another respondent stated "No, unless there is a serious lawlessness determined by

a court order™’®,

235. One respondent professed to be unfamiliar with the theme®’®.

236. The question was not answered with respect to one country®”’.

35 Turkey.
376 Spain (referring to the case “Anesva” without fert elaboration).
377 Moldova.
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[l COUNTRY CASES

Armenia
Introduction
237. Armenia is a civil law country which recognises both membership and non-

membership not-for-profit organisations; the former are governed by the Law on Public
Organisations of 2001 ("the LPO"), while the latter are governed by the Law on Foundations of
2002 ("the LF").

238. In addition, the legal status of charities is governed by the Law on Charity of 2002. A
public organisation (association), a foundation, or other not-for-profit form envisaged by law may
apply for a charity status with the competent state body, in order to carry charitable activities as
defined by the Law — and enjoy corresponding tax and other benefits. The Law provides inter
alia specific rules with regard to the charity organisation’s expenditures, distribution of property,
and reporting requirements; those rules are referenced throughout the report, as appropriate.

Requirements relating to the statute of a public organisation

239. According to LPO, Article 11 the statute (charter) of a public organisation must
contain the following information:

. the name and the seat of the organisation;

. the goals of the organisation;

. procedures for becoming and resigning as a member;

. member’s rights and obligations;

. the managing structure of the organisation, procedure and the time frame for

convening the supreme body, matters reserved for decision by the supreme

body; procedures for forming bodies elected by the supreme body, changing

their composition, their terms of authority and decision making procedures®’®;

. the scope of authority of officials entitled to represent the organisation without
a power of attorney, and the procedure for choosing such persons®’®;

. the specification of bodies authorised to make decisions on acquiring,
possessing, using, managing and sale of property®;

. the specification of the body authorised to define the level of membership
fees and the procedure for their collection®;

. procedures for setting up separate branches and institution®®?;

. procedure for supervising the organisation’s activities®;

. procedures for members to challenge decisions of the organisation’s
bodies®®*;

. procedures for making changes and amendments to the charter;

. procedures for re-organisation and liquidation.

240. The charter of the organisation may also stipulate other provisions so long as they do

not contravene the requirements of other laws.

378 This is required only if it is intended to havekbodies.

37 This is not required if such authority is not gesh

380 ynless such functions are performed by the suptzous.

%81 This is not required if membership fees are neigaged or if the sum and the procedure for cdbyect
is stipulated in other governing documents.

32 Thjs is required only if it is intended to havekbodies.

33 This is not required if the supervision is carrid by the supreme body of the organisation.

384 This is required only if the statute envisagesdteation of bodies other than the supreme bodly.
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Requirements relating to the statute of a foundation

241. According to LF, Article 15(2) the statute of a foundation must contain the following
information:
. the name of the foundation;
. the seat of the foundation;
. the goals of the foundation;
. the types of entrepreneurial (economic) activities the foundation may engage
in;
. information about the founder(s)*;
. the value of initial property of the foundation, the manner of management and
disposal of the foundation’s property
. categories of possible beneficiaries of the foundation;
. terms of foundation’s activity;
. procedures for the formation of the foundation’s bodies, their structure and

power, decision-making procedures, including issues for which consensus or
qualified majority is required;

. procedure for liquidating the foundation and the distribution of remaining
property.
242, The statute of the foundation may also stipulate other provisions so long as they do

not contravene the requirements of other laws.
Prohibitions on membership of governing or management bodies

243. LPO, Article 6(2) provides that a person under the age of fourteen may become a
member of an organisation with a written consent of his/her legal representative. The same rule
applies to persons between fourteen and eighteen — unless the law provides otherwise (i.e.,
recognises their legal capacity in specific instances). The organisation’s statute may envisage
specific stipulations regarding the right and obligations of “underage members”, which could
presumably affect their ability to participate and contribute to decision making and become
members of the management body>®®.

244, A member may not sit on the supervisory body of a public organisation if he/she is

also involved in another of its bodies®®’.

245, More stringent age restrictions apply to foundations: members of the board of
trustees, which is the organisation’s supreme body, may only be persons of the age of eighteen

or above®®,

246. A member of the board of trustees may not be involved in another of a foundation’s
bodies®®. Presumably, the manager of a foundation may not be the member of a foundation’s
board of trustees, because of the perceived conflict of interest®®. In addition, the manager of a

385 For natural persons the first and last name, I&part information, place of residence and for llega
persons: the organisation’s name, data of entrytim: registry, the seat, the name of the direatasther
representative of the organisation.

386 pO, Article 6(3).

37 PO, Article 9(7).

38| F, Article 22(2).

39| F, Article 22(4).

$OLF, Article 27.
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foundation may not hold a paid position in another organisation without the consent of the board
of trustees®".

Prohibition on employment

247. There are no specific restrictions with regard to being employed by an NGO. The
only restriction in this respect seems to arise from a more general bar on certain persons
undertaking any paid work on account of their particular status (members of the government,
MPs, public servants, judge and members of the Constitutional Court).

Frequency of meetings, special majorities, limits on power to delegation

248. The general meeting of a public organisation must be convened at least once in two
years392; the rules for other bodies must be, however, specified in the statute. A meeting of the
foundation’s board of trustees must be convened at least once a year, or within 30 days

following the request of at least one-third of its members>®...

249. The Law does not stipulate any special majority with respect to the general meeting
and other bodies’ decisions; it envisages the statute as the controlling instrument in this respect.
The general meeting may not delegate the exclusive competence of the highest governing body
to the organisation’s other bodies®**.

250. Decisions regarding the election and dismissal of the president or vice president of
the board of trustees and the manager of a foundation, as well as decisions regarding
amendments to the statute, reorganisation and liquidation of a foundation, require a simple
majority of all members of the board of trustees, unless the statute stipulates otherwise®*®. A
three-quarters majority is required to remove a member of the board of trustees before the
expiration of his/her term, unless the statute stipulates otherwise®®°. The board of trustees may
not delegate its exclusive competence as the highest governing body to the organisation’s other

bodies*®’.

Authorisation for changes to internal structure and rules

251. The internal structures and rules of a public organisation are matters that have to be
specified in the organisation’s statute and, as with any amendment to the latter, changes to it

are thus something that have first to be approved by the registration authority>*®.

252. The foundation’s bodies may introduce amendments to its statute, if the latter
stipulates so. Absent such provisions, if keeping the original statute could bring about
consequences that could not have been predicted at the time of the establishment of the
organisation, the court will enforce changes in the statute, following the request of interested
parties. Similarly, the court will enforce those changes, if the organisation’s body which has the
competence to revise the statute fails to do so, following the request of other bodies of the
organisation®®.

391 |F. Article 27(4).
392 pQ, Article 14 .
393 F, Article 26(4).
394 PO, Article 14(6).
39% | F, Article 24(2).
39| F, Article 23(2).
397 LF, Article 25(2).
398 | pQ, Article 13.
399 F, Article 15(4).
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Authorisation to establish or close branches

253. A public organisation or a foundation may establish a branch office, if the statute of
an organisation stipulates so. A decision to establish a branch office seems to fall within the
exclusive competence of the highest governing body of an organisation: the general meeting
and the board of trustees, respectively*®.

Restrictions on payments to employees and management board members

254, There is an expenditure cap on organisations which have acquired the charity status.
Those organisations may not distribute more than 20% of their income generated in a fiscal year
for remuneration of their staff and other overhead expenses. The only noticeable exception to
this rule is a donor agreement, which may stipulate higher percentage of donation to be used for
overhead expenditures*®*,

255. Members of the foundation’s board of trustees must perform their duties pro bono,
but may be compensated for necessary costs incurred in the course of performing their
duties*®. These payment restrictions do not apply to the manager and other employees of a
foundation. No payment restrictions seem to be prescribed for the management and employees
of a public organisation which does not have the charity status.

Challenging decisions of the governing bodies

256. A resolution of a public organisation’s body (including the supreme body) adopted in
violation of law, the statute of the organisation, or in violation of regulations set forth by the
governing bodies of the organisation or in violation of the rights and legal interests of the
organisation or its member, can be annulled by the court upon a member’s filed protest. The
protest may be filed within the period of 60 days following the day when a member of an
organisation learnt or should have learnt about the adoption of a resolution to this effect*®.
There do not seem to be specific rules governing the bringing of challenges to decisions of a
foundation’s bodies, which seems to indicate that the general civil law rules are the controlling
instrument in this respect.

257. It also appears that a challenge can be brought to the continued use by an NGO in
its name of the name of a prominent member of the public by him/her or his/her heirs if this use
is without his/her consent or by the heirs only if the organisation’s activities cast a shadow on
the prestige of the person concerned.

Attendance at meetings by public officials

258. Upon “well-grounded” request by the state body in charge of justice affairs, which is
presented within “reasonable time frame” a public organisation has the duty to allow the
representative of the state body to be present at its general meeting*®. Because the Law does
not specify what constitute a well grounded request, and what is deemed reasonable time
frame, it seems that the state body has a broad discretionary power to participate in the general
meeting of the organisation. The law does not impose such duty on a foundation.

00| pO, Article 14, LF, Article 25.
011 aw on Charity, Article 12(2).
02| F, Article 23(6).

03| PO, Article 7(2).

4041 PO, Article 16(1).
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Taking over management by public authorities

259. The legislation governing the bankruptcy of legal persons envisages taking over the
management of a public organisation by the public authority in the case of the bankruptcy of the
organisation. Apparently, such situation has not yet occurred in practice, as no public
organisation has ever applied or been forced to go through the bankruptcy process.

Auditing of accounts/reporting obligations

260. As a general rule, there is no mandatory audit requirement prescribed for NGOs,
including charity organisations. However, an independent audit is required if the value of the
foundation’s property exceeds 10 million drams*®. In addition, some donor organisations

require an annual audit of the accounts of the recipient organisations.

261. Public organisations and foundations are under the general duty to keep office and
accounting records in the manner prescribed by law, and submit to the state authority reports

and information in the manner and in instances stipulated by law*®®.

262. Charity organisations must submit their annual reports to the state body in charge of
oversight of charities and tax authorities. The annual report must contain the following items:
information of the organisation’s highest body; the content of its charitable program; the results
accomplished in the course of the program’s implementation; the use of the organisation’s
property and income and its compliance with financial regulations — which presumably also
includes information on the receipt and expenditure of donations from a private or foreign donor;
and, any violations of law committed by the organisation in the intervening period (between two
annual reports), which were revealed during check-ups performed by the state authority*®’. A
charity organisation must publish its financial statement and annual report in “mass-media”

within three months following the conclusion of a fiscal year*®.

263. A foundation must publish the following information in mass media within six months
following the closure of the fiscal year: the annual activity report (which must include information
on programs accomplished, sources of funding, total income used in the financial year in
question, overhead costs, information on members of the board of trustees, and the manager of
the foundation), the financial report, and the conclusion of the independent auditing report, if the
value of the foundation’s property exceeds 10 million drams*®. Presumably, the reporting
requirements (other than those on independent auditing) apply only if a foundation is not
granted the charity status; otherwise, rules governing the reporting requirement for charity shall

be the controlling instrument in this respect.
Inspection

264. Charity organisations, their management and staff are subject to the general
supervision of the authorised state body, to ensure they perform their activities in compliance
with the law. In addition, other state bodies (e.g., tax authorities) may carry out inspection of the
charity (or for that matter any public organisation or a foundation) within their respective
jurisdictions. If the activities of a charity organisation contravene the law in a manner which can
be addressed by the supreme body of the charity, the state body shall notify the organisation to
that effect. In case of repeated and particularly gross violations of the law (criminal fraud,
dissemination of racial and religious hatred, or propaganda of violence and war, tax fraud, etc.),

05| F, Article 39.

0%) PO, Article 16(1), LF, Article 20(1)..
07 | aw on Charity, Article 18 (1).

08| aw on Charity, Art 18(2).

409 F, Article 39.
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the state body may terminate the charitable program in question. An organisation may appeal
such a decision in court**°,

265. Public organisations and foundations, their management and staff are subject to the
general supervision by the Ministry of Justice*'!. In addition, if the activities of a foundation
contravene the law in a manner that can be addressed by the supreme body of a foundation,
the Ministry shall notify the organisation to that effect; the same rule applies if a foundation
publishes an incomplete annual report. If the foundation fails to observe notice issued by the
Ministry of Justice, or fails to publish the annual report within the prescribed deadline, the

Ministry of Justice may appeal to the court seeking liquidation of the organisation®2.

Conclusion

266. Rules governing internal governance of NGOs in Armenia seem largely to comply
with international standards and best practices. However, it would be appropriate that the
language of LPO, Article 16(1)(6) be revised, in order to protect public organisations’ privacy
from the possibility of undue harassment by the government. Specifically, the Law needs to
spell out what precisely constitutes “well-grounded demand” and what is deemed “reasonable
time-frame”, which would justify the state body being present at the general meeting of an
organisation. Those grounds must serve legitimate goals and must be construed in a fashion
which would enable the government to demonstrate that this is the minimum level of
interference necessary to accomplish the legitimate goals.

Ireland
Introduction
267. The Republic of Ireland is a common law country which recognises both

membership and non-membership not-for-profit organisations. These can take the form
of companies limited by guarantee (a non-profit form of company), trusts and
unincorporated associations (the latter two do not have legal personality)***

268. Companies limited by guarantee are governed by the Companies Acts
whereas trusts and unincorporated associations are formed pursuant to the common
law.

2609. Any of the three forms of NGO which wish to be recognised as charities** -
and thus have the benefit of tax exemptions and the ability to raise funds from the public-
need to be registered with Revenue Commissioners. However, when the Charities Act
2009 is commenced*!® any charitable organisation operating in Ireland will be required to
be registered with a new Charities Regulatory Authority. Section 7 of the Charities Act
2009 separates the decision of the Charities Regulatory Authority as regards the
charitable status of an organisation from the decision on the eligibility of that body for

4191 aw on Charity, Article 19.

“111 PO, Article 16(1), LF, Article 38(1).

12| F, Article 38(3).

*13 There appear to be over 8,000 companies limiteguayantee but the overall size of the NGO sestor i
unclear.

14 The following will be regarded as a charitablegmse: the prevention or relief of poverty or ecoimm
hardship; the advancement of education; the advasce of religion; and any other purpose that is of
benefit to the community

15 The 2009 Act was enacted on 28 February 2009cbmtmencement has been given only to one
provision which is not relevant to the present gtud
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charitable tax exemptions. The latter will continue to be the sole responsibility of the
Revenue Commissioners.

Requirements relating to the statute

270. NGOs which are companies limited by guarantee need to have a governing
document - the Memorandum and Articles of Association - which will prescribe:

. membership;

. the summoning and conduct of general meetings;

. the appointment and removal of directors; and

. the amendment of the constitutive instruments.

271. Unincorporated associations will have a constitution which also will generally
deal with membership, the holding of general meetings, the appointment and removal of
any management body and amendment of the constitution.

272. The governing instrument of a trust will be a trust deed or will and executive
power rests with the trustees appointed under the terms of the trust.

Prohibitions on membership of governing or management bodies

273. There are at present no general restrictions on persons being members of an
unincorporated association or a company limited by guarantee and thus taking part in its
highest governing body, namely, a general meeting of the association or company .
Similarly there are no general restrictions on the appointment of persons as trustees
except that they cannot be children*'®

274. In the case of companies limited by guarantee all persons serving on its
board as directors, i.e., its principal management body, must be over 18 and, although
there is no nationality requirement, at least one of them must be a permanent resident of
the country. Furthermore the general restrictions under the Company Law as to the
appointment of directors would disqualify the following persons from serving as such for
the period prescribed*'’ by the court has made a disqualification order:
» persons convicted of any indictable offence in relation to a company or
involving fraud or dishonesty;
» persons whose conduct has been found to make him or her unfit to be
concerned in the management of a company;
» persons who have been persistently in default in relation to Company
Law requirements.

275. The Charities Act 2009 will preclude the following persons from serving on the
management body of a charitable organisation, namely:
» those who are adjudged bankrupts;
» those who have made a composition or arrangement with creditors;
» those convicted on indictment of any offence;
» those sentenced to a term of imprisonment;
» those subject to a disqualification order under the Companies Act
1990 or prohibited, removed or suspended from being a trustee of a
scheme under the Pensions Acts 1990 to 2002; and

416 | @., under 18.
“17Up to five years in the case of the first categmuyotherwise for the court to determine.
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» those who have been removed from the position of charity trustee of a
charitable organisation by a court order.

Prohibitions on employment
276. There are no specific restrictions with regard to who can be employed by an NGO.
Frequency of meetings

277. There are no requirements with regard to frequency of meetings of the highest
governing bodies of unincorporated associations or trusts but there must be a general meeting
of a company limited by guarantee at least once a year in order to approve the accounts. There
are no requirements regarding the holding of meetings of other bodies of companies limited by
guarantee or unincorporated associations.

Special majorities

278. There are no requirements with regard to special majorities in the decision-making
by the highest governing body of NGOs - or indeed of any of their other bodies - but these can
be prescribed in their constitutive instruments.

Limits on power of delegation

279. The law does not impose any limits on the power of delegation of decision-making by
the highest governing body.

Authorisation for changes to internal structure and rules

280. There is no requirement to obtain authorisation from a public authority before any
change to the internal structure and rules of an NGO can be implemented. However, Section 39
(11) of the Charities Act 2009 will require a charitable organisation to inform the Charities
Regulatory Authority if any particular entered on the register of charities under section 39(7) -
which includes the names of the trustees, the objects of the charity, and the place(s) of business
of the charity - ceases to be correct.

Authorisation to establish or close branches

281. NGOs can establish and close branches which do not have a distinct legal
personality without the prior authorisation of a public authority*'®

Restrictions on payments to employees and management board members

282. There are no limits regarding the payment of fees and expenses to the employees of
an NGO but members of the highest governing body cannot receive payment for their work in
that capacity, although their expenses can be reimbursed. It is also possible for members of the
highest governing body to receive payment for work that is unrelated to their performance of
that role unless the NGO is a charity*"® There is no special tax regime governing any of these
payments.

Challenging decisions of the governing bodies

“18 This position will, however, become subject to tiwification obligation established by the Chasti
Act 2009 noted in the preceding paragraph.
419 Such payments in the case of charities will besibts when the Charities Act 2009 enters into force
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283. The decisions of NGOs can be challenged in court by their members, as well as by
public authorities and members of the public. The Charities Regulatory Authority to be
established by the Charities Act 2009 would be given particular responsibility for challenging
decisions of a charity's governing body that are considered not to comply with the law..

Attendance at meetings by public officials

284, There are no circumstances in which the law specifically authorises public officials to
insist on attending meetings of the highest governing body or any of the management bodies of
NGOs. However, in specified circumstances where a charity or the property thereof is
considered to be at risk, or where the charity is failing or has failed to comply with either the
Charities Act 2009 or the Criminal Justice (Theft and Fraud Offences) Act 2001, section 74 of
the 2009 Act - Protection of Charitable Organisations - will allow the High Court, on the
application of the Charities Regulatory Authority, to make an Order inter alia appointing
person(s) as it considers appropriate to act as charity trustees of that charity. There is nothing in
the Charities Act 2009 that explicitly prevents public officials from being appointed under such
an Order, and such trustees would thus be entitled to attend meetings of the governing body.

Taking over management by public authorities

285. There are no circumstances in which a public authority can take over the
management of NGOs. However, the Charities Regulatory Authority to be established by the
Charities Act 2009 would be able to apply to the High Court for an Order vesting the assets of a
charity in their entirety in the Authority where they are not being applied for charitable
purposes*?®

Auditing of accounts

286. Companies limited by guarantee are, as all companies, required to submit audited
accounts to the Companies Office every year but trusts and unincorporated associations are not
subject to any obligation to have their accounts audited. However, following the entry into force
of the Charities Act 2009, all NGOs registered as charities will be required to submit to the
Charities Regulatory Authority an annual activity report with their accounts annexed to it unless
their income is less than 10,000 Euros. Furthermore those whose is income is below a certain
threshold - expected to be set somewhere below 500,000 Euros per year - will only have to
submit examined accounts, i.e., not fully audited accounts.

Reporting on donations and sponsorships

287. There is currently no requirement to report on the receipt or expenditure of
donations, grants and sponsorship from a private or foreign entity. It remains to be seen
whether such reporting will be an element in the annual activity report that the Charities Act
2009 will require charities to submit to the Charities Regulatory Authority.

288. Furthermore, under the Electoral Act 1997 - as amended by the Electoral
(Amendment) Act 2001, there is a requirement for all organisations to notify the Standards in
Public Office Commission of all donations exceeding 126.97 Euros which have been made for
political purposes. Such purposes would comprise promoting or opposing the interests of a
political party, the presentation of the policy or policies of a political party or of its comments on
the policy or policies of another party, the promotion or opposition of a third party's interests in
connection with promoting a particular outcome in relation to a policy or policies and promoting
or opposing the election of a parliamentary candidate. As such this could be relevant to the

4205 74.
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funding of campaigning activities of NGOs although it does not seem that this was the intention
behind the legislative provisions concerned**.

Reporting on activities

289. Companies limited by guarantee are, as all companies, required to submit a report
on their activities together with their accounts to the Companies Office every year but this does
not have to be particularly detailed. There is no comparable requirement for trusts or
unincorporated associations. The Charities Act 2009 will, once it enters into force, require

charities to submit a detailed activity report to the Charities Regulatory Authority*??.

290. Reporting on activities will be a condition of a grant of public funds, which is the main
source of finance for many NGOs.

Inspection

291. Companies limited by guarantee, trusts and unincorporated associations are subject
to the general rules of financial and tax inspection applicable to all legal entities. In addition
companies limited by guarantee can be inspected for breaches of company law and under the
Charities Act 2009 a charity will be obliged to produce on demand any documentation of or
relating to it required by the Charities Regulatory Authority. In addition a charity trustee can be
required to attend before an inspector and must give an inspector all assistance in connection
with an inspection that he or she is reasonably capable of giving when required by an inspector.

Conclusion

292, From the formal perspective there is very little basis for the involvement of public
authorities in the internal governance of NGOs. However, many of them are heavily dependent
on public funding and some have public officials sitting on their governing bodies, generally as
"observers". This may well influence their decision-making, as could concern that their
undertaking some activities would upset public authorities and thus adversely affect their
prospects for obtaining funding in the future. Furthermore the most flexible form of organisation -
the unincorporated association - may not always be an option because funding will be
conditioned on the recipient being a company limited by guarantee to ensure certain
governance standards are observed. The possibility of such factors having an impact on the
internal governance of NGOs is impressionistic rather than documented but is worthy of further
examination.

Luxembourg
Introduction

293. The Grand Duchy of Luxembourg operates a civil-law system. More than 8000 not-
for-profit associations and over 100 foundations are registered in the country. The freedom of
association is proclaimed in Article 26 of the Luxembourg Constitution. The legal framework
comprises also the Law on Freedom of Association*?. The specific regulation of the not-for-
profit sector is laid down mainly in the Law on Not-for-profit Associations and Foundations ("the
LNAF")424 as modified in 1984, 1994, 2001, 2002 and 2008. These organisations fall into the
NGO definition of Recommendation CM/Rec(2007)14, Paragraph 1. However, it should be

21 No such donations may be received from non-cigzerforeign-based organisations.
22 The precise format and structure remain to beifipec

23| oi du 11 mai 1936 garantissant la liberté d’assuizin.

24 oi du 21 avril 1928 sur les associations et lasdfations sans but lucratif.
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noted that the Luxembourg legislation uses the term NGO to designate a specific category of
organisations licensed by the Ministry of Foreign Affairs and having in their objectives the
Development Cooperation. According to the Law on Development Cooperation (“the LDC")*?®
these organisations can be associations and foundations established under the LNAF but also
other legal entities with a recognised public benefit status.

294, Political parties, trade unions and religious organisations are regulated by separate

legislative instruments and are excluded from the scope of this study. Limiting itself to not-for-
426

profit associations and foundations, the study also excludes other types of associations™” under
the Luxembourg legislation that are not necessarily non-commercial.
295. The LNAF recognises the existence in Luxembourg of de facto associations**’ and of

not-for-profit associations and foundations with legal personality*?®. Foundations can only be
established as public benefit organisations whereas not-for-profit associations may be
recognised*?® as such. The LNAF defines a not-for-profit association as “one that is not engaged
in industrial or business activities or that does not seek material gain for its members”, while a
foundation is an organisation that “essentially through the income from capital allocated at or
collected since its creation, engages on a not-for-profit basis, in any activities of philanthropic,
social, religious, scientific, artistic, educational, sport or tourism related character™.

Requirements relating to the statute

296. Associations and foundations register and acquire legal personality through two
different procedures. For associations, once the statutes are agreed upon in a private document
or recorded by a notary's instrument, there is simply publication in the Official Journal*** and
enrolment in a public register (the Register)**2. For foundations, the establishment is by notarial
deed or by bequest, which is communicated to the Ministry of Justice for the purpose of
recognition of legal personality by a Grand-Ducal Decree***. Once approved, their statutes must
be submitted to the Register and published in the Official Journal***.

297. The mandatory elements of an association’s statutes comprise the following***: name
and legal seat in Luxembourg; the objective(s); the minimum number of members which cannot
be less than three; the name, profession, domicile, and nationality of the founders; the
conditions for access to and cessation of membership; the powers of the general assembly and
the procedure by which its meetings are to be convened as well as the way its decisions are
communicated to the members and third parties; the nomination procedure and the powers of
the members of the governing board; the maximum limit of the membership fee; the method of

25| oi du 6 janvier 1996 sur la coopération au dévgementNGO definition in Article 7.

26 | oi du 28 décembre 1883 concernant les associatBymslicales pour I'exécution de travaux de
drainage, d'irrigation, etc; Arrété grand-ducal pant révision de la loi du 27 mars 1900 sur
I'organisation des associations agricoles.

“27 Informal groupings without legal personality.

28] NAF, Articles 1, 27 and 30.

2% | DAF, Article 26(2) provides for not-for-profit asciations that are serving a public interest of
philanthropic, religious, scientific, artistic, emhtional, social, sport or tourism related charadte
possibility to be recognised as public benefit aigation by Grand-Ducal Decree. At present, onlesy
limited number of associations enjoy such status.

30| NAF, Articles 1 and 27.

431 Mémorial, Journal Officiel du Grand-Duché de Luxeraty.

432 NAF, Articles 2 and 3.. The enrolment is in therimercial and Enterprises RegisRegistre de
commerce et des sociét&aich registration does not imply a commerciatatizr for the association.

33| NAF, Articles 27-30.

34| NAF, Article 32.

35 LNAF, Atticle 2.
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administration of accounts; the procedure for modifying the statutes; the destination of assets
upon dissolution of the association.

298. The statutes of a foundation must contain**®: the objective(s) for which the
foundation was created; the name and the legal seat, which must be located within the Grand
Duchy; the name, profession, domicile, and nationality of the foundation’s governing board
members and rules regarding their subsequent appointment; the destination of assets upon
dissolution of the foundation.

Prohibitions on membership of governing or management bodies

299. Generally speaking, there are no specific categories of persons prohibited by law
from serving on the governing or management bodies of associations or foundations. However,
some restrictions derived from general principles governing capacity can apply, as well as
requirements to prove good conduct.

300. The legal framework regulating the possibility for children to become founders,
members or to have voting rights in not-for-profit organisations is generally compatible with the
requirement of Article 15 of the Convention on the Rights of the Child to take account of the
evolving capacity of a child in matters related to freedom of association. According to Articles
389-3 and 450 of the Civil Code the underage participate in civil life by means of their legal
representatives except where the law or custom authorises them to act on their own. Therefore,
narrowly speaking, children have to be represented to become a member of an association. It is
however a commonly accepted practice, as supported by the Civil Code, that a child can alone
join an association as long as the parents or the legal representative do not formally oppose and
the affiliation does not cause him/her damage, is not linked to personal financial contribution,
and does not present any other risk for the underage®®’. Nevertheless, even if the notion of
membership comprises certain rights and obligations such as the right to vote and the right to
be elected to the governing bodies, non-emancipated underage do not have the legal capacity
to carry a mandate on such bodies*®.

301. Aiming at safeguarding some vulnerable groups, certain special laws introduce a
requirement of good conduct** for the members of the governing and management bodies of
organisations applying to the government for a licence to carry out activities with such groups.
For instance, the Law on Youth Voluntary Service (“the LYVS") **° specifies in its Article 3 (3)
that the organisation applying for authorisation to use youth volunteer services should have its
governing/management bodies composed of individuals who have proved their good conduct.
Similarly, Article 2, a), of the Law Regulating the Relationship Between the State and the
Organisations Acting in the Social, Family and Therapeutic Field (“the LRRSO")*** provides for
the same requirement regarding the members of the governing bodies, the managers, the
service providers themselves and the support staff. There are several Grand-Ducal
Regulations442in application of this Law creating detailed implementation rules relevant to the
different beneficiary groups — elderly people, disabled, families, children, adolescent etc. All of
them provide precisions on how good conduct is to be assessed. In most instances good

35| NAF,Article 30.

37 However, a child cannot act as an associationdfation founder without being duly represented. The
founding act equals a contract and/or is relatedisposing/contributing of property. The Civil Code
Article 1108 and next, formulate the preconditidios contracting in a valid way. Article 1124 is
unambiguous on the fact that non-emancipated ugdexee incapable to contract/take obligations alone
438 pccording to Article 1990 of the Civil Code onlyet emancipated underage can take a mandate.

439 ts assessment is based on good conduct certifizatther means of establishing judicial recosddriy.

49| oi du 31 octobre 2007 sur le service volontairs fiines.

441 oi du 8 septembre 1998 réglant les relations elit&at et les organismes ceuvrant dans les domaines
social, familial et thérapeutique.

442 Raglements grand-ducal
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conduct is interpreted as lack of conviction for a crime or offence towards people from the
concerned group, for fraudulent bankruptcy, or of court withdrawal of custody rights and this in
the last ten years. This approach allows for proportionate limitation in scope and duration of
such measures as laid down by paragraph 48 of Recommendation CM/Rec(2007)14.

Prohibitions on employment

302. There is no general prohibition on category of persons to be employed in the non-
profit sector. Foreign nationals and non-residents are subject to the generally applicable laws as
regards entry, stay and employment. Certain activities, rather than particular categories of
organisations, are linked to legal criteria concerning the persons employed to carry out such
activities. Normally, these are activities eligible for government funding. For instance, the LDC,
Article 17, requires that funded activities be managed by persons sufficiently competent to
ensure good implementation and accurate financial administration of the activity. The good
conduct requirement as described above could represent an obstacle for employment as it is
similarly applicable to managers, service providers and support staff involved in working with
some specific social groups*?®. However, all these legal restrictions apply equally to nationals
and non-nationals, residents and non-residents.

Frequency of meetings

303. The LNAF provides implicitly for at least annual frequency of the meetings of the
highest governing body for both associations and foundations. For associations, Article 13
prescribes that the board must submit annually to the general assembly the accounts for the
previous year and the budget for the next period. Otherwise, Article 5 specifies that the general
assembly is to be convened by the board in the circumstances defined by the statutes or upon
request of 1/5 at least of its members. Foundations are required by Article 34 to submit the
accounts and the budget to the Ministry of Justice and after that for publication every year within
two months of the closing of the accounts.

Special majorities

304. The LNAF imposes some special majority requirements for the associations’ general
assembly decision-making. As a main rule, Article 7 provides for simple majority vote of the
members present for a resolution to be taken except where the law or the statutes prescribe
otherwise. Then, Article 8 specifies that the modifications of the statutes are valid only if there is
a quorum of 2/3 and the decision is taken with a qualified majority of at least 2/3 of the votes.
When the required quorum cannot be reached, a second meeting needs to be convened and it
can decide with any quorum but in that case the resolution will need to be submitted for
approval to the civil court. However, if the modifications are related to the objectives, then a
qualified majority of at least 3/4 of the votes is required for both meetings and the second
assembly can proceed only where at least half of the membership is present or represented. If
in the second meeting a minimum of 2/3 of the membership is not present or represented, the
resolution needs the civil court approval. Similarly, Article 12 imposes a qualified majority of at
least 2/3 of the votes for the exclusion of a member. Article 20 regulates the resolution on
dissolution that requires a 2/3 quorum. Where this quorum is not attained a second meeting
may be convened and can proceed with any quorum. In both meetings the decision needs the
votes of at least 2/3 of the members present. The resolution taken without a quorum of 2/3
needs a civil court approval. Recently submitted to the Chamber of Representatives Draft
Law*** ("the Draft Law") aiming at updating the LNAF removes the civil court approval procedure
and introduces simply a nullifying effect for any decision taken without respecting the special

43| RRSO, Article 2(a).
444Projet de loi sur les associations sans but ludratiles fondations, Ref.: 6054, Arrété Grand-Dubal
dépdt du 28 mai 2009, dépbt a la Chambre des Dépeté juin 2009.
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quorum and majority rules. The majority required for decision-making on other governing bodies
is to be specified by the statutes at the discretion of the association.

305. For foundations, according to LNAF, Article 31, when the founder did not specify the
conditions for subsequent modifications of the statutes, they can only be made upon agreement
between the Ministry of Justice and the absolute majority of the governing board members. Any
modifications are subject to approval by Grand-Ducal Decree, must be submitted to the Register
and published in the Official Journal**.

Limits on power of delegation by the highest governing body

306. Matters reserved by LNAF, Article 4 for decision-making by an association’s general
assembly are: modifications of the statutes; nomination and release of board members;
approval of budgets and annual accounts; dissolution. In addition, the exclusion of a member
also needs the general assembly resolution**® The board manages and represents the
association and can on its responsibility decide to delegate its powers to one among its

members or, if the statutes or the general assembly have authorised this, to a third party**’.

307. The foundations’ board has the powers assigned to it by the statutes*®. The statutes
may determine who can have representation powers or authorise the board to delegate such
powers. Where this is not the case, the board as a whole would represent the foundation
towards third parties.

Authorisation to change internal structure/rules and to establish/close branches

308. There is no general requirement to obtain authorisation from a public authority before
any change to the internal structure or rules can be implemented. However, as far as this is
likely to need modifications of the statutes, the rules described above, in the “special majorities”
section, apply. Namely, associations would need the civil court approval in some particular
circumstances, just like modifications in a foundation’s statutes would require the agreement of
the Ministry of Justice and a Grand-Ducal Decree approval.

309. There is no obstacle in the legislation to freely establish and/or close branches
without prior authorisation. However, it seems that branch structure is not very common in the
Luxembourg non-profit making community where large entities opt for corporate membership
structure of federation, confederation or umbrella organisation type. In this case, the local
structures have an independent legal personality and a member status with the centrally
registered organisation.

Restrictions on payments to employees and management board members

310. Not-for-profit organisations can pay their employees and can reimburse staff and
volunteers alike for expenses incurred in relation to their duties. The LNAF is however clear that
a not-for-profit association is one not aiming at providing its members with a material gain**® and
the Draft Law introduces an explicit provision that the mandate of an association’s board
member is unpaid. Similarly, a foundation, which in Luxembourg can only be pursuing public
benefit objectives45°, cannot be established for the benefit of its founder/s, board members or

445 NAF, Article 32.
446 | NAF, Article 12..
YT NAF, Article 13..
448 | NAF, Article 38.
449 | NAF, Article 1.

450 | NAF, Article 27.

63



employees. Special laws*" contain various incentives with financial impact for some types of
organisations and particular categories of their staff and volunteers. These incentives are mainly
related to social security arrangements, special paid leave, direct financial intervention of the
government in the costs of volunteers and other specific advantages for the individuals
themselves or their organisations involved in development cooperation or in voluntary work.

Challenging decisions of the governing bodies

311. According to the LNAF, the respect for the law and the rights of any third parties in
the acts and decision-making of not-for-profit organisations may be pursued through the
following procedures. The civil court may, at the request of a member, third party with legitimate
interest or the prosecutor, pronounce the dissolution of an association which is not able to meet
its commitments any longer, which is allocating its property or the revenues of its property to
objectives other than the ones for which it has been created or that is breaching seriously its
statutes, the law or the public order. Even when rejecting the dissolution, the court may still
pronounce annulment of the unlawful act**?. As regards foundations, the civil court may, at the
request of any third party with legitimate interest or of the prosecutor, revoke the board or some
of its members if they act imprudently or do not meet their obligations as set forth by the law or
the statutes, if they use the assets not in accordance with their statutory destination or for
purposes that are contrary to the public order. In this case, new board members shall be
appointed according to the statutes or, if the court so decides, by the Ministry of Justice*®, A
foundation may also be dissolved by the civil court at the request of a board member, any third
party with legitimate interest or the prosecutor, if it becomes unable to accomplish the objectives
for which it has been created.”** All the above judgements are subject to appeal®”®.

Attendance at meetings and taking over management by public authorities

312. The legal framework does not provide directly for circumstances in which public
authority can require attending meetings of a not-for-profit organisation’s bodies or take over its
management. However, in some very particular cases public authority can designate the people
or institution to take over the management of such an organisation. For instance, Article 40,
LNAF, stipulates that when revoking the members of a foundation’s board, the court may decide
that it is up to the Ministry of Justice to appoint the new board members. Another case is at
stake where organisations being licensed by the government for carrying out activities with
specific groups, such as children, disabled, elderly etc., lose their licence®®. Then the
competent Ministry may, in the interest of the beneficiaries, designate a person or an institution
duly licensed and carrying out similar activity to take over the management of the concerned
organisation or activity for a period of maximum one year, subject to renewal once®”’.

Auditing of accounts
313. The LNAF does not impose on associations and foundations a requirement to have

their accounts audited on a periodic basis. However, it provides for some essential
accountability features. The associations’ board must submit annually to the general assembly

51 DC and LYVS for instance.

52| NAF, Article 18.

33| NAF, Article 40.

>4 | NAF, Article 41.

5| NAF, Article 21 and 42..

%56 This can be due to refusal during re-applicationcpdure or revocation. The concerned organisations
must re-apply for new licence when the circumstartmesed on which the initial licence has been grhnt
change (LRRSO, Article 3). The licence can be redowhen the legal conditions are not met any longer
(LRRSO, Article 4).

**"LRRSO, Article 6.
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the annual accounts and the budget for approval*®®. Foundations have to submit annually their
accounts and budget to the Ministry of Justice within two months of the closing of the accounts
and both must be published in the Official Journal**®. The Ministry of Justice is responsible for
the general control over the proper use of foundations’ assets towards the objectives for which
they were created.*®® The Draft Law, thus formalising an already existing practice, incorporates
the rule that large associations, associations with recognised public benefit status and
foundations are required to perform annual checks of their accounts by a certified accountant or
auditor. Additionally, organisations carrying out activities for which a licence and/or public
funding have been granted may be required by law*®* or by the grant agreement to have their

accounts examined annually by certified auditors*®2.

Reporting on donations, grants and sponsorship and activities

314. Not-for-profit organisations, in some particular circumstances, are required to report
on donations from a private or foreign entity for the purpose of receiving authorisation. However,
they are not required to report on their expenditure as such. The LNAF, as modified by the Law
of 19 December 2008, provides for the following procedure regarding receipt of donations:
any donation by gift or bequest exceeding 30 000 Euros must be authorised by a Ministry of
Justice Decree; the organisations may however provisionally accept the donation as a
protective measure; when receiving donations by gift, an authorisation is not required if the
donation is made by giro issued by a credit institution authorised to operate in a Member State
of the European Union or the European Economic Area; the authorisation will only be granted if
the recipient has a legal personality, is enrolled in the Register, its statutory act has a legally
conform content, it has respected its obligations for publicity and has submitted duly*** its
annual accounts; no authorisation will be granted if the identity of the donor cannot be
established.

315. There is no general legal obligation to produce an activity report on a periodic basis.
However, organisations to which a particular licence and/or public funding have been granted

may be required to report on activities annually, project/programme based or otherwise*®>.

Inspection

316. General supervision such as tax inspection, social security control and so forth
applies. In addition to that, organisations carrying out activities for which a licence and/or public
funding have been granted may be subject to special inspection rules. For instance, an
organisation licensed for making use of volunteers’ services may be at any moment scrutinised
by the National Youth Service and has to provide it with all relevant supporting documents*®®
Organisations licensed under the LRRSO which outlines also the inspection modalities, are
another example*®’. Special civil servants, who take an oath and act as judiciary police officers,

8| NAF, Articles 4 and 13.

91 NAF, Article 34.

9] NAF, Article 40.

61 The Grand-Ducal Regulation of 10 November 200&pplication of LRRSO, Article 18, requires a
proof of external or internal audit of some parécuactivities to be submitted to the concerned iMig
every two years.

2] DC, Articles 15, 17 and 19.

63| oi du 19 décembre 2008 portant modification deaires dispositions en matiére des impdts directs.
%64 For foundations — to the Ministry of Justice, &msociations — to the Register and this sinceihe of
their establishment.

85| DC, Article 15 — reporting to the Ministry of Feign Affairs; LYVS, Article 3 (7) — reporting the
National Youth Service; Grand-Ducal Regulation 6fApril 1999 in application of LRRSO, Article 29)(2
— reporting to the Ministry of Family Affairs.

66 YVS, Article 3 (7).

**"LRRSO, Article 9.
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are designated to look for and establish irregularities. Their reports on irregularities are
presumed to be true, unless the contrary is proved. They have the right to access the property
(premises, land and vehicles) of the organisations subject to control. In the case of serious
indications that there might be irregularities, they are even allowed access during the night.
They need to inform of their presence the head of the scrutinised organisation and he/she has
the right to join them during the visit. In some cases, the law requires for inspection visits to be
carried out at least annually by the authority responsible®®®. Additionally, in the grant
agreements for public funding further inspection modalities may be stipulated*®.

Conclusion

317. The legislative framework in the Grand Duchy of Luxembourg as regards the internal
governance of not-for-profit organisations is broadly aligned with the existing international
standards.

318. The mandatory content of the statutes is generally compatible with paragraph 19 of
Recommendation CM/Rec(2007)14 although some of the items required by the LNAF go
beyond the necessary essentials. However, this same paragraph sees the frequency of
meetings of the highest governing body as a matter to be freely determined by the statutes
rather than by law.

319. The regulation of special quora and majorities and the various approvals that can
happen to be required when it comes to changes in the statutes appear to go unduly far into the
organisations’ autonomy framed by the principle of self-regulation and the assumption of
lawfulness of their activities*’®

320. The highest governing body has to be free to delegate some of its powers*’*. The
Draft Law that has been mentioned above expands the list of exclusive powers of the general
assembly which will further restrain this freedom and is likely to disproportionately burden large
membership based organisations.

321. The authorisation procedure for receipt of donations is problematic from the
perspective of Paragraph 50 of Recommendation CM/Rec(2007)14 which provides that NGOs
should be free to solicit and receive funding, subject only to the laws generally applicable to
customs, foreign exchange and money laundering and those on the funding of elections and
political parties. The necessity and proportionality of such procedure are doubtful having in mind
its impact on legitimate confidentiality and on the right to private life of third parties, donors in
particular*’.

322. The prevention character of some inspection procedures regulated by broadly
formulated provisions does not seem to provide sufficient guarantees against arbitrary
interference as specified in Paragraphs 67—69 of the Recommendation CM/Rec(2007)14.

Moldova

Introduction

68 Grand-Ducal Regulation of 8 December 1999 in a@pgibn of LRRSO, Article 32; Grand-Ducal
Regulation of 28 January 1999 in application of ISTR Article 34.

%91 RRSO, Article 11; LDC, Avrticles 15, 17 and 19.

70 See Paragraphs 1, 43, 47 and 67 of RecommendzidRec(2007)14.

4" See Paragraph 46 of Recommendation CM/Rec(2007)14.

472 5ee Paragraph 64 of Recommendation CM/Rec(2007)14.
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323. Article 41 of the Constitution of the Republic of Moldova guarantees to its citizens the
right to freedom of association in parties and other socio-political organisations that shall
contribute to the definition and expression of their political will and take part in the election
process under the rule of law.*”® Regrettably the Constitution passes over the aspect of freedom
of association that concerns essentially non-political objectives. Accordingly there are no
immediate constitutional clauses that would secure the right with regard to the NGO sector as it
is defined by Recommendation CM/Rec(2007)14.%"*

324, At the same time, the Civil Code recognises various forms of non-commercial (not-
for-profit) organisations, including public associations and foundations.*”®

325. The two main forms of non-commercial organisations used for creation of NGOs in
Moldova*’® are regulated by the Law on Public Associations of 1996 (“the LPA") and the Law on
Funds of 1999 ("the LF"), the Law on Registers of 2007 and the Decree of the Government of
the Republic of Moldova on the State Register of Non-Commercial Organisations of 2009.*"’

326. Since several years the total number of NGOs in Moldova exceeds 7000. According
to respective studies, the majority of NGOs (66 %) are based in the central part of the country
and around 98 % in urban areas. They are predominantly engaged in social (24,7 %) and
educational (22,4 %) activities, as well as dealing with social development (14,1 %) and human
rights (9,6 %)*’®. There are certain positive trends in the sphere of NGO work that have been
reported with respect to advocacy initiatives, creation of intersectoral partnerships, cooperation
with the public sector, financial viability and simplification of the legal framework for holding
public meetings and assemblies*”®. In addition, the revised LPA** has reduced the minimum

number of founders to just 2 of them*®*. It eliminated restrictions in respect of non-nationals*®.

327. At the same time, there are certain disturbing developments that have negatively
affected the environment for establishment and continued operation of NGOs in Moldova. Thus,

473 Article 42 of the Moldovan Constitution also prdes for the right for employees to set up and j@ide
unions. The Constitution is referred to accordingtiie English text available on the web-site of the
Constitutional Court of Moldova. kittp://www.constcourt.md/index_en.htmlconsulted on 30.06.2009.

7% Since Article 41 of the Constitution is focused mwlitical associations, its applicability to ‘@éns’
could be justified in light of the limited authoaitton to restrict political activity of non-natiolsaunder
Article 16 of the European Convention of Human Rsgliiowever, it should not be expanded over thet rig
to found and join an NGO (paragraphs 16 and 22egfofimendation CM/Rec(2007)14 ).

"% Since 2000 the Law on Patronat has introduceab i special organisational form for unions of
employers.

“7®Although the de-facto authorities of the Transaistiegion require NGOs to apply its legal framework
some of them register under the Moldovan Law.

"’ Replaced the Decree on the State Register of ®Absociations of 1999.

47 See A. Brighidin, M. Godea, S. Ostaf, |. TrotkhiT. Tarelunga, A.Vacaru, Study on NGOs
Development in Moldova, (in Romanian) UNDP Moldo2807.
<http://www.undp.md/publications/doc/Studiu_DSC>pdfonsulted on 10.07.2009.

47% See ‘The 2008 NGO Sustainability Index. For Cednémad Eastern Europe and Eurasia’, USAID,
<http://198.76.84.6/locations/europe_eurasia/dem/mymindex/2008/moldova. pdf consulted on
12.07.2009. It should be emphasised that the rgadgment of 7 April 2009 of the European Court of
Human Rights in the case blyde Park and Others. Moldovathat established a number of violations,
including a breach of the right to freedom of assignunder Article 11 of the Convention, concernbd t
events dating back to 2007.

“80 |1 jts version of 20 Jiuly 2007.

81 Article 1(1).

82 Article 11(1); to be compared with Article 11(4j the earlier version that operated with the term
‘citizens’. See also above comments on the cottistital provisions.
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the revised LPA has reduced the range of categories of respective organisations.*®® It now
provides for public associations only and their definition puts emphasis on the principle of ‘fixed
membership’. In this context and in spite of the fact that the law obliges NGOs to produce a list
of founders only, the competent authorities have introduced the practice of requesting full lists of
their members t0o0.*** Other reported arbitrary impediments for passing registration or
re-registration and related procedures,*®® as well as accounts on the pressure exercised against
a considerable number of NGOs in the first half of 2009 (in the aftermath of April elections and
related violent events) are serious grounds for concerns regarding the overall state of affairs in
the sphere in issue.

Requirements relating to the statute

328. The catalogue of items relating to the internal governance which must be specified in
statutes of public associations is delineated by Article 16 of the LPA. It includes:

. procedures for becoming and resigning as a member;

. members’ rights and obligations;

. structure of the association, regulations on its establishment, exact title,

structure, powers and terms of authority of the governing, executive and
supervisory bodies;

. procedures for making changes and amendments to statutes;

. the specification of sources, rules on formation and use of property and other
assets, amounts of membership fees, bodies authorised to make decisions
on acquiring, possessing, using, managing and selling property;

. procedure and time-frame for convening general meetings, conferences,
conventions;
. procedures for setting up, status, structure and methods of activities of basic
subdivisions;
. main parameters of financial reports and mode of their publication;
. procedures for re-organisation and liquidation.
329. Thus, the catalogue has incorporated certain points, such as amounts of

membership fees, structure of subdivisions etc. in respect of which NGOs should remain flexible
due to comparatively frequent need of their adjustment. Moreover, there is no obvious
justification for introducing rigid rules of registration in respect of the items in issue. Accordingly
the catalogue should be shortened or it should be possible to register these kinds of
adjustments by means of notification.*®

“83 Although Avrticles 183-185 of the Civil Code envisacreation of public or private establishments,
as from 2007 the provisions on public establishméaive been deleted from the LPA (former Articles
5 ‘c’, 8). It also excluded such forms as publicwaments and institutes. These forms were used by
approximately 7% of NGOs. See A. Brighidin, M. Gadeés. Ostaf, I. Tromkki, T. Tarelunga,
A.Vacaru, Study on NGOs Development in Moldova, @omanian) UNDP Moldova, 2007.
<http://www.undp.md/publications/doc/Studiu_DSCxpdfonsulted on 10.07.2009.

484 Article 17.5 d of the LPA. The practice can bestrated by the decision N10 of 13.06.2008 by
which the Minister of Justice of Moldova refused register changes in the Statute of the public
association “Amnesty International Moldova’.

8% See ‘The 2008 NGO Sustainability Index. For Cdrared Eastern Europe and Eurasia’, USAID,
<http://198.76.84.6/locations/europe_eurasia/dem/mymindex/2008/moldova.pdf consulted on
12.07.2009; the cited judgment of the ECtHRRde Park and Othens. Moldova at para. 5.

86 The debatable character of the regime applicablle requirements in issue can be illustrated by
the mentioned example of refusing registration lorges in the Statute of the public association
“Amnesty International Moldova’'. See above. Amonthes points the changes concerned such
procedural element as a quorum of its general mgefihe change was necessary for facilitating its
internal governance procedures that had been lddey a significant increase of the number of its
members. However, the registration has been refugétbut giving a possibility to remedy the
shortcomings due to incorrect payment of the regfisin fee, non-submission of a full list of menber
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330. The LF envisages a shorter list of relevant items to be specified in funds’ statutes. It
includes:

. rules on managing and using assets;
. rules on appointment and dismissal of the members of the board and taking
decisions by it;
. organisational structure, titles of branches, if any, and scope of their powers;
. procedures for termination of activities, conditions of liquidation of the fund
and ensued determination of its assets.
331. However, LF, Article 11(4) provides for a possibility for the Ministry of Justice to

request the judiciary to introduce unspecified changes in the statute in view of ‘consequences
that could not be anticipated at the moment of its establishment’.

Frequency of meetings, special majorities, power of delegation

332. The Moldovan legislation is rightly refraining from dictating to NGOs and they are
formally free to regulate by their statutes or internal decisions the issues of frequency of
meetings of their highest governing bodies, majorities needed for taking decisions by its
governing or other bodies. There are no formal limits on the power of decision-making or
requirements of obtaining an authorisation from a public authority before introducing changes to
their internal structures or rules either.*®’

333. While the LPA does not set up any particular requirements regarding procedures,
structure and other items indicated, representatives of competent authorities allegedly still insist
on the most common or preferable configurations and patterns when examining the statutes and
other documents prepared by NGOs.*®

334. Unlike the LPA, chapter IV of the LF provides for a specific model of the highest
governing body. A fund should have a board (board of directors). Its functions include:
development of strategy; budgetary and reporting functions; management of assets and
mergers; election of its new members and their dismissal; establishes other bodies of the fund
and power to decide on all matter related to its activities. Funds can create supervisory boards
that are mandatory for public benefit funds exceeding 1 million MDL*®°.

Prohibitions on membership of governing or management bodies and employment

335. The restrictions on membership of governing or management bodies of public
associations are narrowed to the requirements of the capacity to act and Moldovan domicile. At
the same time, there are no specific provisions that would set up any special regime as to the
entittement of children to participate in the decision-making of their NGOs or justify the
residence criterion.

336. As to funds, the LF bans the founders or persons leading any legal entities from
becoming a member of their bodies. Besides that, it has also set up a requirement that more
than a half of members of the board of a fund should be citizens of Moldova. It is the latter
provision in particular that can scarcely be justified by any reference to a legitimate aim
pursued.

and original statute. As a result of the decisiphald by the domestic judiciary, the NGO has been
prevented from the desired rationalisation of iiteinal governance procedures because of unrelated
technical reasons.

“87 However, these points have to be reflected instatand registered accordingly. See comments
above.

“88 Ministry of justice is responsible for registerirepublican and international public associations.
Local ones are registered by relevant municipai@ities.

489 Approximately 64,000 EUR.

69



337. There are no legal prohibitions on employment directed at NGOs in particular. They
are related to the conflicts of interests linked to statuses and powers of civil servants*®,
distribution or management of assets*®* , as well as simultaneous membership in governing and

controlling bodies of the organisations*®?,

338. The limits on the payment of fees or expenses are envisaged for NGOs that have
been certified as public benefit ones and therefore exempted from the obligation to pay the
income tax. Article 52 of the Tax Code contains an ill-defined stipulation that public benefit funds
and public associations should direct their ‘total income’ for pursuing their goals. It is only the LF
that specifies a limit of 20% of all expenses that can be spent for administrative purposes,
including salaries of the staff and fees for members of its board.**?

Challenging decisions of governing bodies and taking over management

339. Although it is not envisaged that a decision of the highest governing body or any
other organs of NGOs can be challenged, the LPA refers to the general principle that any
breaches of the law can be contested before a competent court by public authorities, economic
entities, public associations and physical persons concerned.**

340. The legislation does not provide for circumstances in which it would be possible for
public authorities or other actors to take over the management of NGOs. The legislation just
envisages specific procedures and grounds for enforced dissolution of public associations and
liquidation of funds only.*®

Attendance at meetings, auditing of accounts and reporting obligations

341. Moldovan legislation maintains a wide range of methods of control over NGOs by
public authorities. It includes actually unlimited possibilities for representatives of registering
authorities to ‘attend’ any events held by public associations or even ‘participate’ in those held
by funds. It is indicative that this prerogative can be exercised in combination with the same kind
of unlimited and, therefore, absolutely discretionary powers of being acquainted with documents
and information on all aspects of their activities.**®

342. As expected, public associations and funds are subjected to scrutiny by fiscal and
tax authorities.*®” Along with other legal entities and economic actors they are required to submit
on a regular basis relevant accounting reports and balance sheets. Besides that they can be
inspected by tax authorities. There are no specific auditing or reporting procedures envisaged
either for public benefit associations*® or those receiving private or foreign donations, grants
and other financial support from such sources, however.

343. Under the heading of transparency, funds are required to publish annual reports on
activities that should spell out the total amount of assets used for pursuing statutory goals,

490) pPA Article 4(4) and LF, Article 24(4).

91 Articles 190 and 191 of the Civil Code of Moldoamd other relevant legal provisions.

4921 PA, Article 13(2) and LF, Article 24(5).

493 Article 23(2). It should be mentioned that Articl8 of the same law stipulates that, as a rule, beesn
of its board exercise their duties for free and emtitled to reimbursement of actual expenses feduin
this regard.

494 PA, Article 40(2)..

95| PA, Articles 35(4) and LF, Article 35..

49| PA, Article 38(1) and LF, Article 32(1)..

497 PA, Articles38(2) and LF, Article 32(2).

98 Article 32(4.)(e) refers only to an unspecifiedirol carried out by the Commission of certificatio
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implemented programmes, numbers and categories of beneficiaries, sums spent for
administrative expenses*®.

344. At the same time, both public associations and funds are under the obligation to
submit annual reports to the registering authority. For the former kind of organisations it should
include a notification on continuation of activities and information on titles and location of the
governing bodies, personal data of the leadership. In addition to same kind of information a
report required from funds should once more incorporate the points specified in the previous
paragraph of this section, as well as indicate financial sources, identify members of the board
and employees, their relatives that had benefited from the fund. A failure to submit reports for
two consecutive years can lead to striking the public association or fund out of respective
registers and suspension or termination of their statuses.>*

345, In the immediate aftermath of the 2009 April events®*! some of the tools in issue
were jointly applied to a group of organisations comprising of those actively involved in the
electoral campaign or its monitoring, as well as human rights NGOs. In particular, by the letters
N 05/2786 of 16.04.2009 the Ministry of Justice requested these NGOs to present their ‘position’
in respect of the acts of violence occurred. This move was combined with indicatively
simultaneous and targeted inspections of the respective NGOs by tax authorities which was
assessed by some of the organisations concerned as elements of a wider campaign of
intimidation.>*

Conclusion

346. Whereas the Moldovan legal framework is justifiably leaving room for flexibility with
regards to particular modes and procedures of internal governance of NGOs, it provides for a
too detailed catalogue of relevant points subjected to registration procedures. The indefinite
character of restrictions on membership of governing and other bodies for non-nationals (non-
residents) casts serious doubts on their proportionality. The same applies to the powers of
competent authorities to attend and participate in activities of NGOs and their bodies
accordingly and to examine their documents. In addition, there is a number of legal provisions
regulating the internal governance of NGOs that lack clarity, are open to discretionary
application by public officials and therefore, do not correspond to the requirement of lawfulness.
These legislative shortcomings contributed to the described practices that noticeably undermine
the general standard according to which NGOs should not be subject to direction by public

authorities®®.

"The former Yugoslav Republic of Macedonia”
Introduction

347. "The former Yugoslav Republic of Macedonia” is a civil-law country which recognises
both membership and non-membership not-for-profit organisations. They are governed by the

“99LF, Article 33.

500 pA, Article 25 and LF, Article 22. There are rataccounts about the application of that sanction
against a NGO, e.g. public association under tineenidat can be translated as ‘Protection of Conssime
See information on the press-conference of 07.@R.2Y INFOTAG; <www.azi.md/ru/story/423%
consulted on 20.07.2009.

%1 See above.

92 See <politicom.moldova.org/news/moldovan-ngos-daimgof-official-harassment-200069-eng.html>,
consulted on 20.07.2009.

%03 paragraph 6 of Recommendation CM/Rec(2007)14.
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Law on Citizens’ Associations and Foundations (1998) (“the 1998 Law")*** and the Law on the

Amendment of the Law on Citizens’ Associations and Foundations (2007) ("the 2007
amendments")>%.

348. The 1998 Law regulates the establishment, registration, termination, internal
governance of citizens’ associations and foundations. It also regulates the establishment of
associations of foreigners and foreign and international non-governmental organisations.

349. According to the data in the Central Register there are 4,429 associations and

foundations®®®.

Requirements relating to the statute

350. According to Article 20 of the 1998 Law and Article 2 of the 2007 amendments,
amending Article 20 of the 1998 Law, the statute of a citizen association particularly contains:
. the name and seat of the citizen association;
. the goals and tasks of the citizen association, the forms and manner
of operation;
. the organs, how they are elected and how they are dismissed, and
their mutual relationship;
. the term of office of the organs and how the members make decisions;
. attaining and disposing over property;
. providing publicity in its operation;
. determining the conditions for establishing branches®"";
. conditions and manner of becoming a member of and being expelled
from the citizen association;
. presentation and representation in legal transactions and towards third
persons;
. termination of the citizen association;
. handling the property of the citizen association in case of termination
of the association; and
. other issues determined by law.
351. According to Article 37 of the 1998 Law, the statute of a foundation particularly
contains the following information:
. name and seat of the foundation;
. goal of the foundation;
. name and address of the founder;
. procedure and manner of using foundation assets;
. possible beneficiaries of the assets;
. duration, if it is established for a limited period of time;
. procedure for election and recall of members of the foundation organs
and their field of work;
. organs and manner of control over the operation of the foundation;
. relations between the foundation organs;
. procedure for changing and supplementing the statute;

% Official Gazette of the Republic of Macedonia NIg1998.

%% Official Gazette of the Republic of Macedonia N&y2D07.

0%008 NGO Sustainability Index for Central and Easteurope and the Eurasia, by the U.S. Agency for
International Development (USAID).
http://www.usaid.gov/locations/europe_eurasia/deow/rmgoindex/2008/

07 Organisational units; if the association planegtablish such a branch.
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e conditions under which founders have the right to terminate the
foundation;

» procedure for management and disposal over property;

« transfer of foundation property in case the operation is terminated; and

» other conditions foreseen by law.

352. The wording of the articles (“particularly contains”) gives the possibility for the statute
of the association or foundation to contain additional provisions.

Prohibitions on membership of governing or management bodies

353. According to the 1998 Law, foreigners are not allowed to be founders of an
association®® but they can be members of the association if this is foreseen in the statute.
Further, while foreigners can be members of governing bodies, the majority of members of the
governing bodies must have citizenship of "the former Yugoslav Republic of Macedonia™.

354, However, foreigners who have permanent residence or who reside temporarily for
longer than one year in "the former Yugoslav Republic of Macedonia” may establish

associations of foreigners for scientific, sports, cultural, humanitarian and social goals®°.

355. Foreigners can be founders of a foundation. However, in case of the foundation as
well, at least one half of members of the board of the foundation must have citizenship of "the
former Yugoslav Republic of Macedonia".

356. According to Article 31 of the 1998 Law, associations may establish professional
bodies and services, if that is needed for the implementation of the goals of the association.
Employees of those professional bodies and services cannot be elected as members of the
governing bodies®*.

357. Minors cannot be founders of an association®*? but they may be members. There are
no specific rules as to whether they can be members of the governing and management bodies.
There are no specific rules regarding the age of founders of foundations.

358. Paragraph 2 of Article 20 of the Law on Prevention of Conflict of Interest (2007)°"
prescribes that state officials®** who are members of an association cannot be members of the
governing bodies of the association nor undertake managing function in the association®. This
provision was challenged before the Constitutional Court which decided that this paragraph is
contrary to the spirit of two constitutional provisions - Article 20 of the Constitution (which

%% Article 16.

%99 Article 29 of the 1998 Law.

*10 5ection VI of the 1998 Law.

11 Article 3 of the 2007 amendments, amending Art&leof the 1998 Law.

12 Article 16 of the 1998 Law.

*13 Official Gazette of the Republic of Macedonia Nw2007

514 Article. 3, para.2 provides: “An Official, in theontext of this Law, are the President of the Réipuwof
Macedonia, appointed Ambassadors and envoys ofR#émublic of Macedonia abroad and nominated
persons by the President of the Republic of Maciegahected or appointed functionary in the Assgnasl
the Republic of Macedonia, the Government of tlepubdlic of Macedonia, the authorities of the state
administration, courts and other authorities arghnisations performing certain expert, administeatind
other duties within the framework of rights and ightions of the Republic of Macedonia, the
municipalities and the City of Skopje, as well #isep persons discharging public authorisations.”

*1% |nterestingly, the Law did not extend the prolidsitto membership of state officials in governiragtes

of foundations.
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regulates freedom of association) and Article 8 (principle of rule of law) - and struck down this
paragraph of the Law®'®.

Prohibitions on employment
359. There are no specific restrictions with regard to who can be employed by an NGO.
Frequency of meetings

360. There are no specific requirements with regard to frequency of meetings of the
highest governing bodies.

Special majorities

361. In general, the decision-making matters of the bodies of the association should be

regulated by the statue of the association®’.

362. The 1998 Law makes only two specific requirements concerning voting procedure.
Firstly Article 27 prescribes that, as a rule, the assembly makes decisions with a majority of
votes of those present. Secondly it requires a qualified majority only when the assembly decides
for termination of the association, which the assembly must make with a two-thirds majority®'2.

Other matters for which a qualified majority is required are left to be determined in the statue.
363. There are no specific provisions regarding voting procedure in foundations.
Limits on power of delegation

364. The law does not impose any limits on the power of delegation of decision-making by
the highest governing body.

Authorisation for changes to internal structure and rules

365. Associations and foundations are not required to obtain authorisation from a public
authority before any change to their internal structure can be implemented.

366. However, if associations or foundations amend their founding act or their statute
(specifically their name, seat, address, activities, and other statutory changes) they are obliged
to submit a request to the Central Register to register those changes within 30 days®'. If they
fail to submit the request, they will be fined from 350 to 1,500 Euros in equivalent value in

denars®®.

Authorisation to establish or close branches

367. Associations and foundations can establish and/or close branches without the prior
authorisation of a public authority where these branches do not have a distinct legal personality
from that of the NGO concerned. The statute of the association should determine the conditions
for establishing branches®®*. The power to decide on the establishment and the termination of

516 Decision of the Constitutional Court no. 142/2@@- from 19 December 2007
517 Article 20 of the 1998 Law.

518 Articles 25 and 52 of the 1998 Law.

°1% Article 10 of the 2007 amendments, amending Aetitd of the 1998 Law.

520 Article 23 of the 2007 amendments, amending Aetiéd of the 1998 Law.

521 Article 20 of the 1998 Law.
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branches is vested in the assembly of the association®??. There are no specific rules regarding
foundations.

Restrictions on payment to employees and management board members

368. Article 41 of the 1998 Law prescribes that, as a rule, members of the board of a
foundation are not reimbursed for their work. However, they may receive reimbursement
appropriate to their duties, if the statute foresees this and if the financial situation of the

foundation permits this®*,

Challenging decisions of the governing bodies

369. There are no specific rules on bringing challenges to decisions of the bodies of
associations and foundations, which seems to indicate that the general civil law rules would

apply.
Attendance at meetings by public officials

370. There are no legally prescribed circumstances which would allow public officials to
insist on attending meetings of the highest governing body or any of the management bodies.

Taking over management by public authorities

371. There are no legally prescribed circumstances under which a public authority can
take over the management of associations or foundations.

372. Indeed the only case where the government can make a decision on behalf of
association or foundation is during distribution of assets after termination. The 1998 Law
prescribes that after the termination of an association or foundation, the property and assets
that remain after liabilities are settled will be used in a manner determined by the statute.
However, in cases when the conditions determined by the statute cannot be met, the property
and assets are transferred to an association which is determined by the appropriate ministry. An
appeal against the decision of the ministry can be lodged with the Government Committee®*.

Auditing of accounts

373. There is no mandatory audit requirement prescribed for associations and
foundations. They must keep accounting records in the manner prescribed by the Law on
Accounting of Non-Profit Organisations®*® and submit to the state authority reports and
information in the manner and in instances stipulated by this law. Organisations whose annual
income is more than 2,500 Euros must prepare financial statements and submit them to the
Public Revenue Office and the Register of Annual Accounts of the Central Registry.

Reporting on donations and sponsorships

374. The Law on Donations and Sponsorships in Public Activities (2006)°?° provides tax
benefits for donors and recipients of donations and sponsorships, and prescribes the
circumstances for eligibility for those benefits (i.e., it regulates who can give and receive

%22 Article 25 of the 1998 Law.

23 paragraph 2.

524 Articles 53 and 55 of the 1998 Law.

%% Official Gazette of the Republic of Macedonia NGZD03.
%26 Official Gazette of the Republic of Macedonia NtG/2D06.
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donations and sponsorships, activities and purposes for which donations and sponsorships can
be given, the procedure for giving and receipt) as well as reporting, record keeping and control.

375. If the donor/sponsor and the recipient want to utilise the tax benefits they must
comply with this Law. Otherwise they do not need to report the donation and sponsorship.

376. If they want to utilise the tax benefits, then they must conclude a contract®®” and also
develop a report on the provided or received donation or sponsorship®?®. The contract and the
report must be submitted to the Public Revenue Office within 30 days following the
implementation of the contract. The report should contain the following information:

. the name and title of the provider and recipient;
. the name and title of the end beneficiary;
. a description of the donation and sponsorship that would enable its
identification, by indicating quantities, values and other features;
. final purpose of the donation and sponsorship, and
. other data.
377. The donation and sponsorship must be of public interest in order to be eligible for tax

benefits. Therefore, Article 21 provides an optional procedure upon which a donor/sponsor can
request the opinion of the Ministry of Justice, confirming that a particular activity is in the public
interest and therefore eligible for tax benefits.

Reporting on activities

378. There are no legal requirements for associations and foundations to submit annual
reports on their activities.

Inspection

379. There are no specific rules concerning inspection of the books, records and activities
of associations and foundations by public authorities; they fall under the general rules of
financial and tax inspection applicable to all legal entities.

Conclusion

380. Rules governing internal governance of associations and foundations seem largely
to comply with international standards and best practices. Currently the Ministry of Justice is
developing a new law concerning associations and foundations. The draft text includes
provisions which aim to regulate in more depth the internal governance, competencies of the
governing and management bodies, audit, narrative and financial reporting and supervision and
oversight. The draft also aims to introduce the public benefit (charity) status. The working group
of the Ministry of Justice is currently finalizing the text and it plans to open it up for discussions
in October. According to the agenda of the Government, the new law should be adopted by the
end of the year

527 Article 4.
528 Article 109.
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[V CONCLUSIONS AND RECOMMENDATIONS

381. This analysis only provides an overview of the position in the countries in respect of
which the questionnaire was answered and certainly does not provide a deep enough
appreciation of how formal rules work in practice. Moreover it is not in a position to confirm the
accuracy of the information provided by the respondents.

382. Nonetheless a number of problems do seem to emerge.

383. Firstly it may justifiably be queried whether all the detailed requirements relating to
internal governance are appropriate for all forms of NGOs in individual countries and the
existence of a discretion to impose additional ones at the registration stage seems unwarranted.

384. Secondly there is a lack of clarity as to the entitlement of all persons and in particular
children and non-citizens to participate fully in the decision-making of NGOs.

385. Thirdly there appear to be some undue controls over the freedom of NGOs to adapt
their internal rules and structures and to establish and close branches which do not have a
discrete legal personality.

386. Fourthly the basis for challenges to the decision-making of NGOs by public
authorities appears in some countries to be unduly wide and unconnected with legitimate public
interests related to their regulation.

387. Fifthly the scope in a few instances for enforced attendance of public officials at
internal meetings of NGO decision-making bodies seems unjustified.

388. Sixthly the scope of obligations with respect to the auditing of accounts and reporting
on activities is not always entirely clear and may not always be appropriate.

389. Seventhly there appears to be some significant influence exercised over NGO
decision-making through the power of authorities to grant or withdraw public funding and
through the participation of officials as board members, which does not always seem to be
connected with legitimate public interests related to the regulation of NGOs.

390. Finally, as was also evident from the conclusions in the Expert Council's First Annual
Report, the several organs of the Council of Europe need to make stronger efforts to raise
awareness throughout Europe of the exemplary terms of Recommendation CM/Rec(2007) 14.

391. These are all matters which merit continued scrutiny but the following measures
seem necessary to improve the present situation.

392. Firstly the appropriateness of specific legal requirements relating to internal
governance need to be reviewed with a view to lightening the burden placed on NGOs and
removing any scope for imposing requirements at registration or grant of legal personality which
are not prescribed in the law.

393. Secondly inappropriate obstacles to the full participation of children and non-citizens
in the decision-making of NGOs ought to be removed.

394. Thirdly restrictions on the freedom of NGOs to adapt their internal rules and

structures and to establish and close branches without discrete legal personality should be
removed.
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395. Fourthly the basis for public authorities to challenge the decision-making of NGOs
should be limited to circumstances in which there is a legitimate public interest to be protected.

396. Fifthly public officials should have no general authority to attend the meetings of
NGO decision-making bodies without an invitation.

397. Sixthly there is a need to ensure that the scope of obligations relating to the auditing
of accounts and reporting on activities is clarified and does not place an undue burden on
NGOs.

398. Seventhly public authorities should not use their powers to grant or withdraw funding
or the participation of officials in meetings of NGO decision-making bodies to exercise undue
influence on the decisions being taken by NGOs.

399. Finally, the organs of the Council of Europe need to make stronger efforts to raise
awareness throughout Europe of Recommendation CM/Rec(2007) 14, particularly through
promoting its widespread dissemination and supporting training activities for NGOs and public
authorities.
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ANNEX 1

** * ** CONFEREMCE OF |MGDn
OF THE COUNCIL OF EUROPE
INGOWOING *
* * COMFERERCE DES Qs il
.* * .* COMSEIL DE LLURDPL

OING Conf/Exp (2008) 1

Terms of reference

EXPERT COUNCIL ON NGO LAW

Adopted at the meeting of the Conference of INGOs 0 n 22 January 2008

Background

The initiative for the creation of the Expert Council on NGO Law goes back to the first Regional
NGO Congress organised by the Conference of INGOs on 24-26 March 2006 in Warsaw which
proposed “the creation of an expert council to evaluate the conformity of national NGO and
other relevant legislation and its application with Council of Europe standards and European
practice. NGOs could pool their resources and co-operate with the Conference of INGOs and

the Council of Europe to this effect.”

The Expert Council is an initiative by NGOs for NGOs in all Council of Europe member States
and Belarus.

The Conference of INGOs decided on 6 October 2006 to take the lead in the creation of the
Expert Council.

The Expert Council operates under the authority of the Conference of INGOs of the Council of
Europe.

The creation of the Expert Council on NGO Law gives follow-up to both the Warsaw
Declaration, adopted at the Third Summit of Heads of State and Government of the Council of
Europe member States on 16-17 May 2005, which stated that “democracy and good
governance can only be achieved through the active involvement of citizens and civil society”,
and Recommendation CM/Rec(2007)14 on the legal status of NGOs.

The Expert Council on NGO Law relates to the implementation of project 2006/DGAP/943
“Relations with INGOs” of the Programme of Activities of the Council of Europe.

Mandate

The Expert Council aims to contribute to the creation of an enabling environment for NGOs
throughout Europe by examining national NGO law and its implementation and promoting its
compatibility with Council of Europe standards and European good practice.

Activities

To achieve its aim, the Expert Council:
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- Monitors the legal and regulatory framework in European countries, as wellas  the
administrative and judicial practices in them, which affect the status and operation of NGOs,

- ldentifies both matters of concern and examples of good practice,

- Provides advice on how to bring national law and practice into line with Council of Europe
standards and European good practice,

- Proposes ways in which Council of Europe standards could be developed,

- Encourages and supports NGOs to work together on issues concerning the NGO legislation
and its implementation and

- Reports on its activities, its findings and its proposals with regard to Council of Europe
standards and European good practice.

The Expert Council pursues a thematic approach with regard to all European countries. It deals
in particular with issues addressed in Recommendation CM/Rec(2007)14 on the legal status of
NGOs. When considered appropriate, the Expert Council may prepare reports on problems
occurring in a particular country for the attention of the Conference of INGOs.

The Conference of INGOs or groups of NGOs can refer issues to the Expert Council, which can
also take up issues on its own initiative. It receives information from NGOs, States, the Council
of Europe and other intergovernmental institutions. It can carry out its own research.

The Expert Council complements the Council of Europe’s assistance to governments on matters
pertaining to NGO legislation such as the provision of legislative expertise and assistance

activities on drafting or reforming NGO legislation. It therefore works in liaison with relevant
Council of Europe bodies and services.

The Expert Council holds annual meetings and its members co-operate throughout the year by
electronic means of communication.

Reporting

The Expert Council presents an annual report to the Conference of INGOs on its work. If need
be, it may submit ad hoc reports on matters of particular urgency to the Conference of INGOs.
The reports will contain recommendations for action by the Conference of INGOs.

Follow-up

The Conference of INGOs decides on the follow-up to be given to the reports of the Expert
Council. It publishes the reports, ensures their dissemination to NGOs and relevant Council of
Europe, national and intergovernmental bodies. It monitors the implementation of the Expert
Council's recommendations.

Membership
The Expert Council is composed as follows:
- President

- Co-ordinator
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- Three members
- Ad hoc members
All members act in their personal capacity.

A representative of the Secretariat General of the Council of Europe attends the meetings of the
Expert Council.

Members of the Expert Council have all or most of the following qualifications:
- Legal expertise in NGO law (including the regulatory framework), other relevant laws (such
as tax legislation), administrative and judicial practices affecting the status and operation of

NGOs and human rights,

- NGO experience at national and international level, including experience in managing
a NGO and NGO networks,

- Knowledge of European standards and good practice,

- Experience with the issues at stake in more than one European country,

- Availability and

- Proficiency in English.

The Conference of INGOs appoints the President of the Expert Council for a three-year term.
The co-ordinator and the other members are appointed by the Bureau of the Conference of
INGOs for a three-year term. The Expert Council appoints ad hoc members who are specialised
on issues under examination for a one-year term, renewable.

Financial aspects

The budget of the Conference of INGOs (which is essentially funded by the Council of Europe)
bears the travel and subsistence expenses for all members attending the meetings of the Expert
Council and the cost of small expert fees for the written contributions of the members.

The co-ordinator has a consultant contract.

Evaluation

The Expert Council’s operation will be reviewed by the Conference of INGOs in its third year of

functioning with a view to determining whether the creation of a permanent structure is
necessary.
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ANNEX 2

Recommendation CM/Rec(2007)14
of the Committee of Ministers to member states
on the legal status of non-governmental organisatio ns in Europe

(Adopted by the Committee of Ministers on 10 October 2007
at the 1006th meeting of the Ministers’ Deputies)

The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of
Europe,

Considering that the aim of the Council of Europe is to achieve greater unity between its
members and that this aim may be pursued through the adoption of common rules;

Aware of the essential contribution made by non-governmental organisations (NGOs) to the
development and realisation of democracy and human rights, in particular through the
promotion of public awareness, participation in public life and securing the transparency and
accountability of public authorities, and of the equally important contribution of NGOs to the
cultural life and social well-being of democratic societies;

Taking into consideration the invaluable contribution also made by NGOs to the achievement of
the aims and principles of the United Nations Charter and of the Statute of the Council of
Europe;

Having regard to the Declaration and Action Plan adopted at the Third Summit of Heads of
State and Government of the Council of Europe (Warsaw, 16-17 May 2005);

Noting that the contributions of NGOs are made through an extremely diverse body of activities
which can range from acting as a vehicle for communication between different segments of
society and public authorities, through the advocacy of changes in law and public policy, the
provision of assistance to those in need, the elaboration of technical and professional
standards, the monitoring of compliance with existing obligations under national and
international law, and on to the provision of a means of personal fulflment and of pursuing,
promoting and defending interests shared with others;

Bearing in mind that the existence of many NGOs is a manifestation of the right of their
members to freedom of association under Article 11 of the Convention for the Protection of
Human Rights and Fundamental Freedoms and of their host country’s adherence to principles
of democratic pluralism;

Having regard to Article 5 of the European Social Charter (revised) (ETS No. 163), Articles 3, 7
and 8 of the Framework Convention for the Protection of National Minorities (ETS No. 157) and
Article 3 of the Convention on the Participation of Foreigners in Public Life at Local Level (ETS
No. 144);

Recognising that the operation of NGOs entails responsibilities as well as rights;

Considering that the best means of ensuring ethical, responsible conduct by NGOs is to
promote self-regulation;
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Taking into consideration the case law of the European Court of Human Rights and the views of
United Nations human rights treaty bodies;

Taking into account the Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognised Human Rights and
Fundamental Freedoms, United Nations General Assembly Resolution A/RES/53/144;

Drawing upon the Fundamental Principles on the Status of Non-Governmental Organisations in
Europe;

Having regard to the European Convention on the Recognition of the Legal Personality of
International Non-Governmental Organisations (ETS No. 124) (hereinafter Convention No. 124)
and to the desirability of enlarging the number of its contracting parties;

Recommends that the governments of member states:

— be guided in their legislation, policies and practice by the minimum standards set out in this
recommendation;

— take account of these standards in monitoring the commitments they have made;

— ensure that this recommendation and the accompanying Explanatory Memorandum are
translated and disseminated as widely as possible to NGOs and the public in general, as well as
to parliamentarians, relevant public authorities and educational institutions, and used for the
training of officials.

I. Basic principles

1. For the purpose of this recommendation, NGOs are voluntary self-governing bodies or
organisations established to pursue the essentially non-profit-making objectives of their
founders or members. They do not include political parties.

2. NGOs encompass bodies or organisations established both by individual persons (natural or
legal) and by groups of such persons. They can be either membership or non-membership
based.

3. NGOs can be either informal bodies or organisations or ones which have legal personality.
4. NGOs can be national or international in their composition and sphere of operation.

5. NGOs should enjoy the right to freedom of expression and all other universally and
regionally guaranteed rights and freedoms applicable to them.

6. NGOs should not be subject to direction by public authorities.
7. NGOs with legal personality should have the same capacities as are generally enjoyed by
other legal persons and should be subject to the administrative, civil and criminal law obligations

and sanctions generally applicable to those legal persons.

8. The legal and fiscal framework applicable to NGOs should encourage their establishment
and continued operation.

9. NGOs should not distribute any profits which might arise from their activities to their
members or founders but can use them for the pursuit of their objectives.
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10. Acts or omissions by public authorities affecting an NGO should be subject to administrative
review and be open to challenge by the NGO in an independent and impartial court with full
jurisdiction.

II. Objectives

11. NGOs should be free to pursue their objectives, provided that both the objectives and the
means employed are consistent with the requirements of a democratic society.

12. NGOs should be free to undertake research, education and advocacy on issues of public
debate, regardless of whether the position taken is in accord with government policy or requires
a change in the law.

13. NGOs should be free to support a particular candidate or party in an election or a
referendum provided that they are transparent in declaring their motivation. Any such support
should also be subject to legislation on the funding of elections and political parties.

14. NGOs should be free to engage in any lawful economic, business or commercial activities in
order to support their not-for-profit activities without any special authorisation being required, but
subject to any licensing or regulatory requirements generally applicable to the activities
concerned.

15. NGOs should be free to pursue their objectives through membership of associations,
federations and confederations of NGOs, whether national or international.

lll. Formation and membership

A. Establishment

16. Any person, be it legal or natural, national or non-national, or group of such persons, should
be free to establish an NGO and, in the case of hon-membership-based NGOs, should be able
to do so by way of gift or bequest.

17. Two or more persons should be able to establish a membership-based NGO but a higher
number can be required where legal personality is to be acquired, so long as this number is not
set at a level that discourages establishment.

B. Statutes

18. NGOs with legal personality should normally have statutes, comprising the constitutive
instrument or instrument of incorporation and, where applicable, any other document setting out
the conditions under which they operate.

19. The statutes of an NGO with legal personality should generally specify:

its name;

its objectives;

its powers;

the highest governing body;

the frequency of meetings of this body;

the procedure by which such meetings are to be convened;

the way in which this body is to approve financial and other reports;

@~oo0ow
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h. the procedure for changing the statutes and dissolving the organisation or
merging it with another NGO.

20. The highest governing body of a membership-based NGO should be the membership and
its agreement should be required for any change in the statutes. For other NGOs the highest
governing body should be the one specified in the statutes.

C. Membership

21. No person should be required by law or otherwise compelled to join an NGO, other than a
body or organisation established by law to regulate a profession in those states which treat such
an entity as an NGO.

22. The ability of any person, be it natural or legal, national or non-national, to join membership-
based NGOs should not be unduly restricted by law and, subject to the prohibition on unjustified
discrimination, should be determined primarily by the statutes of the NGOs concerned.

23. Members of NGOs should be protected from expulsion contrary to their statutes.
24. Persons belonging to an NGO should not be subject to any sanction because of their
membership. This should not preclude such membership being found incompatible with a

particular position or employment.

25. Membership-based NGOs should be free to allow non-members to participate in their
activities.

IV. Legal personality
A. General

26. The legal personality of NGOs should be clearly distinct from that of their members or
founders.

27. An NGO created through the merger of two or more NGOs should succeed to their rights
and liabilities.

B. Acquisition of legal personality

28. The rules governing the acquisition of legal personality should, where this is not an
automatic consequence of the establishment of an NGO, be objectively framed and should not
be subject to the exercise of a free discretion by the relevant authority.

29. The rules for acquiring legal personality should be widely published and the process
involved should be easy to understand and satisfy.

30. Persons can be disqualified from forming NGOs with legal personality following a conviction
for an offence that has demonstrated that they are unfit to form one. Such a disqualification
should be proportionate in scope and duration.

31. Applications in respect of membership-based NGOs should only entail the filing of their
statutes, their addresses and the names of their founders, directors, officers and legal
representatives. In the case of non-membership-based NGOs there can also be a requirement
of proof that the financial means to accomplish their objectives are available.
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32. Legal personality for membership-based NGOs should only be sought after a resolution
approving this step has been passed by a meeting to which all the members had been invited.

33. Fees can be charged for an application for legal personality but they should not be set at a
level that discourages applications.

34. Legal personality should only be refused where there has been a failure to submit all the
clearly prescribed documents required, a nhame has been used that is patently misleading or is
not adequately distinguishable from that of an existing natural or legal person in the state
concerned or there is an objective in the statutes which is clearly inconsistent with the
requirements of a democratic society.

35. Any evaluation of the acceptability of the objectives of NGOs seeking legal personality
should be well informed and respectful of the notion of political pluralism. It should not be driven
by prejudices.

36. The body responsible for granting legal personality should act independently and impartially
in its decision making. Such a body should have sufficient, appropriately qualified staff for the
performance of its functions.

37. A reasonable time limit should be prescribed for taking a decision to grant or refuse legal
personality.

38. All decisions should be communicated to the applicant and any refusal should include
written reasons and be subject to appeal to an independent and impatrtial court.

39. Decisions on qualification for financial or other benefits to be accorded to an NGO should be
taken independently from those concerned with its acquisition of legal personality and preferably
by a different body.

40. A record of the grant of legal personality to NGOs, where this is not an automatic
consequence of the establishment of an NGO, should be readily accessible to the public.

41. NGOs should not be required to renew their legal personality on a periodic basis.
C. Branches; changes to statutes

42. NGOs should not require any authorisation to establish branches, whether within the country
or (subject to paragraph 45 below) abroad.

43. NGOs should not require approval by a public authority for a subsequent change in their
statutes, unless this affects their name or objectives. The grant of such approval should be
governed by the same process as that for the acquisition of legal personality but such a change
should not entail the NGO concerned being required to establish itself as a new entity. There
can be a requirement to notify the relevant authority of other amendments to their statutes
before these can come into effect.

D. Termination of legal personality
44. The legal personality of NGOs can only be terminated pursuant to the voluntary act of their

members — or in the case of non-membership-based NGOs, its governing body — or in the event
of bankruptcy, prolonged inactivity or serious misconduct.
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E. Foreign NGOs

45. Without prejudice to applicability of the articles laid down in Convention No. 124 for those
states that have ratified that convention, foreign NGOs can be required to obtain approval, in a
manner consistent with the provisions of paragraphs 28 to 31 and 33 to 39 above, to operate in
the host country. They should not have to establish a new and separate entity for this purpose.
Approval to operate can only be withdrawn in the event of bankruptcy, prolonged inactivity or
serious misconduct.

V. Management

46. The persons responsible for the management of membership-based NGOs should be
elected or designated by the highest governing body or by an organ to which it has delegated
this task. The management of non-membership-based NGOs should be appointed in
accordance with their statutes.

47. NGOs should ensure that their management and decision-making bodies are in accordance
with their statutes but they are otherwise free to determine the arrangements for pursuing their
objectives. In particular, NGOs should not need any authorisation from a public authority in
order to change their internal structure or rules.

48. The appointment, election or replacement of officers, and, subject to paragraphs 22 and 23
above, the admission or exclusion of members should be a matter for the NGOs concerned.
Persons may, however, be disqualified from acting as an officer of an NGO following conviction
for an offence that has demonstrated that they are unfit for such responsibilities. Such a
disqualification should be proportionate in scope and duration.

49. NGOs should not be subject to any specific limitation on non-nationals being on their
management or staff.

VI. Fundraising, property and public support

A. Fundraising

50. NGOs should be free to solicit and receive funding — cash or in-kind donations — not only
from public bodies in their own state but also from institutional or individual donors, another
state or multilateral agencies, subject only to the laws generally applicable to customs, foreign
exchange and money laundering and those on the funding of elections and political parties.

B. Property

51. NGOs with legal personality should have access to banking facilities.

52. NGOs with legal personality should be able to sue for the redress of any harm caused to
their property.

53. NGOs with legal personality can be required to act on independent advice when selling or
acquiring any land, premises or other major assets where they receive any form of public
support.

54. NGOs with legal personality should not utilise property acquired on a tax-exempt basis for a
non-tax-exempt purpose.
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55. NGOs with legal personality can use their property to pay their staff and can also reimburse
all staff and volunteers acting on their behalf for reasonable expenses thereby incurred.

56. NGOs with legal personality can designate a successor to receive their property in the event
of their termination, but only after their liabilities have been cleared and any rights of donors to
repayment have been honoured. However, in the event of no successor being designated or the
NGO concerned having recently benefited from public funding or other form of support, it can be
required that the property either be transferred to another NGO or legal person that most nearly
conforms to its objectives or be applied towards them by the state. Moreover the state can be
the successor where either the objectives or the means used by the NGO to achieve those
objectives have been found to be inadmissible.

C. Public support

57. NGOs should be assisted in the pursuit of their objectives through public funding and other
forms of support, such as exemption from income and other taxes or duties on membership
fees, funds and goods received from donors or governmental and international agencies,
income from investments, rent, royalties, economic activities and property transactions, as well
as incentives for donations through income tax deductions or credits.

58. Any form of public support for NGOs should be governed by clear and objective criteria.

59. The nature and beneficiaries of the activities undertaken by an NGO can be relevant
considerations in deciding whether or not to grant it any form of public support.

60. The grant of public support can also be contingent on an NGO falling into a particular
category or regime defined by law or having a particular legal form.

61. A material change in the statutes or activities of an NGO can lead to the alteration or
termination of any grant of public support.

VII. Accountability

A. Transparency

62. NGOs which have been granted any form of public support can be required each year to
submit reports on their accounts and an overview of their activities to a designated supervising
body.

63. NGOs which have been granted any form of public support can be required to make known
the proportion of their funds used for fundraising and administration.

64. All reporting should be subject to a duty to respect the rights of donors, beneficiaries and
staff, as well as the right to protect legitimate business confidentiality.

65. NGOs which have been granted any form of public support can be required to have their
accounts audited by an institution or person independent of their management.

66. Foreign NGOs should be subject to the requirements in paragraphs 62 to 65 above only in
respect of their activities in the host country.
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B. Supervision

67. The activities of NGOs should be presumed to be lawful in the absence of contrary
evidence.

68. NGOs can be required to submit their books, records and activities to inspection by a
supervising agency where there has been a failure to comply with reporting requirements or
where there are reasonable grounds to suspect that serious breaches of the law have occurred
or are imminent.

69. NGOs should not be subject to search and seizure without objective grounds for taking such
measures and appropriate judicial authorisation.

70. No external intervention in the running of NGOs should take place unless a serious breach
of the legal requirements applicable to NGOs has been established or is reasonably believed to
be imminent.

71. NGOs should generally be able to request suspension of any administrative measure taken
in respect of them. Refusal of a request for suspension should be subject to prompt judicial
challenge.

72.In most instances, the appropriate sanction against NGOs for breach of the legal
requirements applicable to them (including those concerning the acquisition of legal personality)
should merely be the requirement to rectify their affairs and/or the imposition of an
administrative, civil or criminal penalty on them and/or any individuals directly responsible.
Penalties should be based on the law in force and observe the principle of proportionality.

73. Foreign NGOs should be subject to the provisions in paragraphs 68 to 72 above only in
respect of their activities in the host country.

74. The termination of an NGO or, in the case of a foreign NGO, the withdrawal of its approval
to operate should only be ordered by a court where there is compelling evidence that the
grounds specified in paragraphs 44 and 45 above have been met. Such an order should be
subject to prompt appeal.

C. Liability

75. The officers, directors and staff of an NGO with legal personality should not be personally
liable for its debts, liabilities and obligations. However, they can be made liable to the NGO,
third parties or all of them for professional misconduct or neglect of duties.

VIII. Participation in decision making

76. Governmental and quasi-governmental mechanisms at all levels should ensure the effective
participation of NGOs without discrimination in dialogue and consultation on public policy
objectives and decisions. Such participation should ensure the free expression of the diversity of
people’s opinions as to the functioning of society. This participation and co-operation should be
facilitated by ensuring appropriate disclosure or access to official information.

77. NGOs should be consulted during the drafting of primary and secondary legislation which
affects their status, financing or spheres of operation.
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