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1 Study on the Compatibility of Georgian Law with the Requirements of the
Convention for the Protection of Human Rights and Fundamental Freedoms
and its Protocols: Pilot Project, prepared by A.Kakhniashvili, A. Nalbandov,
G. Tskrialashvili, HRCAD(2001)2, 2001.

2 evropuli konvenciisa da misi oqmebis ratificirebis amJamindeli

mdgomareoba aseTia:

a) evropuli konvencia – saqarTvelosaTvis ZalaSi Sevida 1999 wlis

20 maiss;

b) 1-li oqmi – saqarTvelosaTvis ZalaSi Sevida 2002 wlis 7 ivniss;

g) me-4 oqmi – saqarTvelosaTvis ZalaSi Sevida 2000 wlis 13 aprils;

d) me-6 oqmi – saqarTvelosaTvis ZalaSi Sevida 2000 wlis 1 maiss;

e) me-7 oqmi – saqarTvelosaTvis ZalaSi Sevida 2000 wlis 1 ivliss;

v) me-12 oqmi – amJamad ar aris ZalaSi. saqarTvelom moaxdina misi

ratificirebis sigelis deponireba 2001 wlis 15 ivniss;

z) me-13 oqmi – saqarTvelosaTvis ZalaSi Sevida 2003 wlis 1 seqtem-

bers.

Sesavali

saqarTvelos iusticiis saministros gadawyvetilebiT, evrokomi-

siasa da evropis sabWos erToblivi programis farglebSi, da evro-

pis sabWos adamianis uflebaTa generalur direqtoratTan Tanam-

SromlobiT Seiqmna samuSao jgufi adamianis uflebaTa evropuli

konvenciisa da misi oqmebis standartebTan saqarTvelos kanonmde-

blobis Sesabamisobis sakiTxebTan dakavSirebiT. mas daevala

saqarTvelos kanonmdeblobisa da praqtikis analizi, raTa gane-

sazRvra samarTlebrivi problemebi da xarvezebi konvenciis stand-

artebTan kanonmdeblobisa da praqtikis Sesabamisobis Tval-

sazrisiT da SeemuSavebina rekomendaciebi konvenciisa da misi oqme-

bis standartebTan saqarTvelos kanonmdeblobis SesabamisobaSi

moyvanis Sesaxeb.

samuSao jgufi Sedgeboda sami adgilobrivi eqspertisagan:

k. korkelia, n. mWedliZe da a. nalbandovi.

es naSromi moicavs konvenciisa da misi oqmebis im muxlebs, rom-

lebic ar ganxilula eqspertebis mier ganxorcielebul wina naSrom-

Si.1 winamdebare naSromSi aseve ganxilulia axali saerTaSoriso do-

kumentebi – me-12 da me-13 oqmebi, romlebic miiRes xsenebul naS-

romze muSaobis dasrulebis Semdeg.2  igi moicavs evropuli konven-

ciisa da misi oqmebis Semdeg muxlebs:

• 1-li muxli (adamianis uflebaTa pativiscemis valdebuleba)

• me-2 muxli (sicocxlis ufleba)

• me-3 muxli (wamebis akrZalva)
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• me-4 muxli (monobisa da iZulebiTi Sromis akrZalva)

• me-5 muxli (Tavisuflebisa da usafrTxoebis ufleba)

• me-6 muxli (samarTliani sasamarTlo procesis ufleba)

• me-7 muxli (sisxlis samarTlis kanonmdeblobis ukuqceviTi

Zalis akrZalva)

• me-8 muxli (piradi da ojaxuri cxovrebis pativiscemis ufle-

ba)

• me-9 muxli (azris, sindisisa da religiis Tavisufleba)

• me-12 muxli (qorwinebis ufleba)

• me-4 oqmis 1-li muxli (Tavisuflebis aRkveTis akrZalva

saxelSekrulebo valdebulebis Seusruleblobis gamo)

• me-4 oqmis me-3 muxli (piris gaZevebis akrZalva im saxelmwifo-

dan, romlis moqalaqec is aris)

• me-6 oqmi (sikvdiliT dasjis akrZalva mSvidobian periodSi)

• me-7 oqmis me-2 muxli (msjavrdebulis ufleba, gaasaCivros

ganaCeni)

• me-7 oqmis me-4 muxli (erTi da imave danaSaulisaTvis piris

xelmeored gasamarTlebis an sasjelis akrZalva)

• me-7 oqmis me-5 muxli (meuRleTa Tanasworoba)

• me-12 oqmi (diskriminaciis zogadi akrZalva)

• me-13 oqmi (sikvdiliT dasjis akrZalva saomar periodSi)

 evropuli konvenciisa da misi oqmebis xsenebuli muxlebi ganaw-

ilda samuSao jgufis wevrebs Soris, romlebic individualurad

muSaobdnen Sesabamis muxlebze. jgufis wevrebi pasuxismgebelni

iyvnen, moemzadebinaT kvleva Semdeg muxlebTan dakavSirebiT:

• k. korkelia – konvenciis 1-li, me-8, me-9 da me-12 muxlebi; me-6

oqmi; me-7 oqmis me-5 muxli; me-13 oqmi;

• n. mWedliZe – konvenciis me-3, me-5, me-6 da me-7 muxlebi; me-7

oqmis me-2 da me-4 muxlebi;

• a. nalbandovi – konvenciis me-2 da me-4 muxlebi; me-4 oqmis 1-

li da me-3 muxlebi; me-12 oqmi.

mniSvnelovania aRiniSnos, rom saqarTvelos iusticiis saminis-

tro da evropis sabWos adamianis uflebaTa generaluri direqtora-

ti SeTanxmdnen, naSromi Tavdapirvelad momzadebuliyo inglisur

enaze. es xels Seuwyobda evropis sabWos eqspertebis mier naSromis

komentirebas, qarTuli enidan inglisur enaze gadaTargmnisaTvis

saWiro drois dakargvis gareSe. aseve gadawyda, rom naSromis sabo-

loo varianti iTargmneboda qarTul enaze, raTa mas gascnobodnen

qarTulenovani mkiTxvelebi.

cxadia, es naSromi ver iqneba amomwuravi. samuSao jgufisaTvis

Tavidanve naTeli iyo, rom SeuZlebeli iqneboda dadgenil droSi
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yvela im samarTlebrivi sakiTxisa da xarvezis amomwuravad

Seswavla, romlebic arsebobs saqarTvelos kanonmdeblobasa

da praqtikaSi. amitom jgufi ZiriTadad yuradRebas

amaxvilebda im mTavar problemebze, romlebic arsebobs

saqarTvelos kanonmdeblobaSi adamianis uflebaTa evropu-

li konvenciisa da misi oqmebis standartebTan kanonmdeblo-

bis Sesabamisobis TvalsazrisiT.

samuSao jgufma ori Sexvedra Caatara evropis sabWos eqs-

pertebTan. pirveli Sexvedra Sedga 2002 wlis 3-4 oqtombers

TbilisSi da ganxilul iqna iseTi sakiTxebi, rogorebicaa:

samuSao meTodologia, naSromis struqtura, konvenciiTa da

misi oqmebiT gaTvaliswinebuli muxlebis farglebi da Sinaar-

si; meore Sexvedraze ki, romelic Sedga 2003 wlis 27-28 marts,

evropis sabWos eqspertebma moaxdines adgilobrivi eqsperte-

bis mier momzadebuli naSromis komentireba. aseve ganxilul

iqna gansakuTrebuli mniSvnelobis sxva sakiTxebi, romlebic

exeba saqarTvelos kanonmdeblobis Sesabamisobas konvencia-

sTan. es naSromi iTvaliswinebs am Sexvedraze evropis sabWos

eqspertebis mier gakeTebul komentarebs, iseve rogorc

mogvianebiT maT mier werilobiT mowodebul komentarebs.

adgilobrivi eqspertebis saxeliT minda madloba vadavuxa-

do evropis sabWos eqspertebs: tamas bans (ungreTi), pirs gard-

nersa (gaerTianebuli samefo) da iens meier-ladevigs (germa-

nia), romelTa gamocdilebam mniSvnelovani daxmareba gagviwia

am naSromis SesrulebaSi. maTi komentarebi da rCevebi Seufase-

beli iyo. aseve minda madloba gadavuxado profesor duv ko-

rfs (gaerTianebuli samefo), romlis redaqciulma SeniSvnebma

ufro cxadi da zusti gaxada inglisurenovani teqsti.

agreTve madlobas vuxdiT evropis sabWos adamianis ufle-

baTa generalur direqtorats da, gansakuTrebiT, kSiStof

zimans, romlis daxmarebiTa da mxardaWeriT Cveni TanamSrom-

loba warmatebuli iyo.

yvela is adamiani, romelic muSaobda am naSromze, gamoTq-

vams gulwrfel imeds, rom xelisufleba gaiTvaliswinebs

samuSao jgufis daskvnebsa da rekomendaciebs, raTa gaum-

jobesdes adamianis uflebaTa da TavisuflebaTa dacva

saqarTveloSi.

muSaoba naSromze Sesabamisobis Sesaxeb dasrulda 2003

wlis aprilis bolos. amdenad, igi ar iTvaliswinebs am perio-

dis Semdgom momxdar samarTlebriv siaxleebs.

konstantine korkelia

samuSao jgufis xelmZRvaneli
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1. pirveli muxli – adamianis

uflebaTa pativiscemis valdebuleba

adamianis uflebaTa evropuli konvenciis 1-li muxlis mixedviT:

`maRali xelSemkvreli mxareebi TavianTi iurisdiqciis farglebSi yve-

las uzrunvelyofen am konvenciis I nawilSi gansazRvruli uflebebiTa

da TavisuflebebiT.~

naTelia, rom 1-li muxli amosavali wertilia adamianis uflebaTa ev-

ropuli konvenciis gamoyenebis analizisaTvis. 1-li muxlidan gamomdin-

areobs sami saxis valdebuleba, romlebic dakavSirebulia konvenciis

gamoyenebasTan ̀ yvelas~ mimarT, mis teritoriul farglebsa da konven-

ciiT daculi uflebebis ̀ uzrunvelyofis~ valdebulebasTan.

a) konvenciis gamoyeneba `yvelas~ mimarT

konvenciis 1-l muxlSi gamoyenebuli termini `yvela~ moicavs ara mx-

olod moqalaqeebs, aramed aseve ucxoelebs, moqalaqeobis armqone pirebs,

ormagi moqalaqeobis mqone pirebs da qmeduunaro pirebs. amdenad, evropu-

li konvenciisa da misi oqmebis monawile saxelmwifoebma yvelasaTvis unda

uzrunvelyon TavianTi iurisdiqciis farglebSi im uflebaTa dacva, rom-

lebic dadgenilia konvenciis I nawilsa da mis oqmebSi. marTalia, konvenci-

is 1-li muxlis mixedviT, konvencia gamoiyeneba ̀ yvelas~ mimarT, konvencia

in expresso adgens, rom zogierTi ufleba SeiZleba SeizRudos moqalaqeo-

bis armqone pirebis mimarT (magaliTad, me-16 muxlis mixedviT, SeiZleba

SeizRudos ucxoelTa politikuri saqmianoba).

zogadad, saqarTvelos kanonmdebloba uzrunvelyofs ZiriTad ufle-

bebsa da Tavisuflebebs `yvelas~ mimarT. saqarTvelos konstitucia

iTvaliswinebs Semdeg zogad debulebas: ̀ saqarTveloSi mcxovreb ucxoel

moqalaqeebs da moqalaqeobis armqone pirebs saqarTvelos moqalaqis Tan-

abari uflebani da movaleobani aqvT, garda konstituciiTa da kanoniT

gaTvaliswinebuli gamonaklisebisa.~3  es konstituciuri debuleba cxady-

ofs, rom ZiriTadi uflebebiTa da TavisuflebebiT uzrunvelyofilni

arian ara mxolod saqarTvelos moqalaqeebi, aramed aseve sxva saxelmwi-

foTa moqalaqeebi da moqalaqeobis armqone pirebi.4

3 saqarTvelos konstituciis 47-e muxlis 1-li punqti.

4  Study on the Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, prepared
by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 65-66, 80-83, 129.
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konstitucia ganasxvavebs im uflebebsa da Tavisuflebebs, romlebic

eniWeba, erTi mxriv, ̀ yvelas~ da, meore mxriv, mxolod moqalaqeebs. kon-

stituciis mixedviT, Semdegi uflebebi eniWeba ̀ yvelas~:

• sicocxlis ufleba (me-15 muxli);

• wamebis akrZalva (me-17 muxlis me-2 punqti);

• Sromis ufleba (30-e muxlis 1-li punqti);

• Tavisuflebis ufleba (me-18 muxli);

• ufleba samarTlian sasamarTloze (me-40, 42-e da 85-e muxlebi);

• sisxlis samarTlis kanonmdeblobis ukuqceviTi Zalis akrZalva (42-e

muxlis me-5 punqti);

• piradi da ojaxuri cxovrebis pativiscemis ufleba (me-20 muxli);

• sindisis Tavisufleba (me-19 muxli);

• sityvis Tavisufleba (me-19 da 24-e muxlebi);

• Sekrebisa da gaerTianebis Tavisufleba (25-e da 26-e muxlebi), garda

politikuri partiis daarsebisa da mis saqmianobaSi monawileobisa,

romelTaTvisac aucilebelia saqarTvelos moqalaqeoba;

• qorwinebis ufleba (36-e muxlis 1-li punqti);

• ufleba samarTlebrivi dacvis efeqtian saSualebaze (42-e muxlis

1-li punqti);

• diskriminaciis akrZalva (me-14 muxli);

• sakuTrebis dacva (21-e muxli);

• ganaTlebis ufleba (35-e muxli);

• gadaadgilebis Tavisufleba (22-e muxli);

• Tanasworoba meuRleTa Soris (36-e muxlis 1-li punqti).

mxolod moqalaqeebi arian uzrunvelyofilni Semdegi uflebebiT:

• Tavisufal arCevnebSi monawileobis ufleba (28-e muxli);

• gaZevebisa da gadacemis akrZalva (me-13 muxlis me-3 da me-4 punqtebi);

• saxelmwifo dawesebulebebSi arsebuli informaciis xelmisawvdo-

mobis ufleba (41-e muxli);

• SromiTi uflebebis dacva sazRvargareT (30-e muxlis me-3 punqti).

saqarTvelos sxva normatiuli aqtebi pirdapir adgenen kanonmdeblo-

bis gamoyenebas ara mxolod moqalaqeebis, aramed aseve moqalaqeobis

armqone pirebis mimarT. ̀ saqarTvelos moqalaqeobis Sesaxeb~ kanonis me-8

muxlis mixedviT, sxva saxelmwifoTa moqalaqeebsa da moqalaqeobis

armqone pirebs garantirebuli aqvT ̀ saerTaSoriso samarTlis normebiTa

da saqarTvelos kanonmdeblobiT gaTvaliswinebuli uflebebi da Tavis-

uflebebi, maT Soris imis ufleba, rom mimarTon sasamarTlos da sxva

saxelmwifo organoebs ... uflebaTa dasacavad.~5

5 1993 wlis 25 marti.
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`ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ kanonis Tanaxmad,

`ucxoelebs saqarTveloSi iseTive uflebebi da Tavisuflebebi aqvT [...],

rogorc saqarTvelos moqalaqeebs [...]. ucxoelebi saqarTveloSi Tanas-

worni arian kanonis winaSe warmoSobis, socialuri da qonebrivi mdgomar-

eobis, rasis, erovnuli kuTvnilebis, sqesis, ganaTlebis, enis, religiis,

politikuri Tu sxva Sexedulebebis, saqmianobis sferos da sxva garemoe-

baTa miuxedavad. [...] saqarTvelo icavs Tavis teritoriaze  myof ucxoel-

Ta [...] uflebebsa da Tavisuflebebs. [...] saqarTvelo Tavis moqalaqeTa

Tanabrad icavs Tavis farglebs gareT droebiT myof im moqalaqeobis

armqone pirTa uflebebsa da kanonier interesebs, romlebic mudmivad

cxovroben saqarTveloSi.~ (me-3 muxli).6

`saerTo sasamarTloebis Sesaxeb~ organuli kanoni adgens, rom: ̀ yovel

adamians ufleba aqvs Tavis uflebaTa da TavisuflebaTa dasacavad pir-

dapir an warmomadgenlis meSveobiT pirdapir mimarTos sasamarTlos.~ (me-3

muxli). samoqalaqo saproceso kodeqsi adgens, rom yoveli pirisaTvis

uzrunvelyofilia uflebis sasamarTlos wesiT dacva (me-2 muxli) da rom

marTlmsajulebas samoqalaqo saqmeebze axorcielebs mxolod sasamarT-

lo kanonisa da sasamarTlos winaSe yvela piris Tanasworobis safuZvelze

(me-5 muxli).7  sisxlis samarTlis saproceso kodeqsis mixedviT, yvela

piri Tanasworia kanonisa da sasamarTlos winaSe.8

saqarTvelos kanonmdeblobis zogad debulebaTa miuxedavad, romlebic

krZalaven moqalaqeobis armqone pirTa diskriminacias, problema SeiZle-

ba warmoiSvas ucxoelTa da saqarTveloSi mudmivad mcxovreb moqalaqeo-

bis armqone pirTa ganaTlebis miRebis uflebasTan dakavSirebiT. naSromSi

am problemis detaluri ganxilvis gareSe SeiZleba mxolod imis aRniSvna,

rom kanoni ̀ ganaTlebis Sesaxeb~9,  im debulebebTan erTad, romlebic exeba

`yvelas~, Seicavs mxolod ̀ moqalaqeebTan~ dakavSirebul ganaTlebis miRe-

bis uflebis sxvadasxva aspeqtis momwesrigebel debulebebs.10

evropuli konvenciis me-16 muxli uSvebs ucxoelTa politikuri saqmi-

anobis SezRudvas.11 es muxli miznad isaxavs, daadginos gamonaklisi

rogorc me-14 muxliT gaTvaliswinebuli aradiskriminaciis principidan,

ise im principidan, romlis Tanaxmad, monawile saxelmwifoebi TavianTi

iurisdiqciis farglebSi yvelas uzrunvelyofen am konvenciiT gan-

sazRvruli uflebebiTa da TavisuflebebiT. me-16 muxlis formulireba

6 1993 wlis 3 ivnisi.

7 1997 wlis 14 noemberi.

8 1998 wlis 20 Tebervali.

9 1997 wlis 27 ivnisi.

10 ucxoelTa da moqalaqeobis armqone pirTa ganaTlebis miRebis uflebis mdgo-

mareobis detaluri analizis Sesaxeb ix. A Study on the Compatibility of Georgian Law
with the Requirements of the Convention for the Protection of Human Rights and Fundamental
Freedoms and its Protocols: Pilot Project, prepared by A. Kakhniashvili, A. Nalbandov,
G.Tskrialashvili, HRCAD(2001)2, 2001, 128-129.

11 me-16 muxlis Tanaxmad, `me-10, me-11 da me-14 muxlebSi araferi uSlis xels

ucxoelTa politikur saqmianobaze SezRudvebis dawesebas maRali xelSemkvre-

li mxareebis mier.~
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cxadyofs, rom me-10 (gamoxatvis Tavisufleba), me-11 (Sekrebisa da gaer-

Tianebis Tavisufleba) da me-14 (diskriminaciis akrZalva) muxlebiT

gaTvaliswinebuli uflebebis SezRudva ucxoelTa mimarT exeba mxolod

ucxoelTa politikur saqmianobas. Tu ucxoelTa saqmianoba me-10, me-11

da me-14 muxlebiT mowesrigebul sakiTxebTan dakavSirebiT ar aris poli-

tikuri, ucxoelebi unda iyvnen uzrunvelyofili imave uflebebiT, ra

uflebebic eniWebaT am saxelmwifos moqalaqeebs xsenebuli muxlebiT.12

mniSvnelovania imis aRniSvna, rom saqarTvelos kanonmdeblobiT

gaTvaliswinebuli uflebebiT uzrunvelyofilni arian ara mxolod

fizikuri, aramed aseve iuridiuli pirebi. saqarTvelos konstituciis 45-

e muxli pirdapir adgens, rom konstituciaSi miTiTebuli ZiriTadi ufle-

bebi da Tavisuflebebi, maTi Sinaarsis gaTvaliswinebiT, vrceldeba

agreTve iuridiul pirebze.

b) konvenciis iurisdiqciis/teritoriuli
farglebi

evropuli konvenciis 1-li muxli icavs ̀ yvelas~ konvenciis monawile

saxelmwifoTa ̀ iurisdiqciis farglebSi~. saxelmwifoebs unda hqondeT

SesaZlebloba, fizikurad uzrunvelyon konvenciiTa da misi oqmebiT

gaTvaliswinebuli uflebebi da Tavisuflebebi.13 sxva sityvebiT,

saxelmwifos unda SeeZlos, ganaxorcielos garkveuli uflebamosileba

am pirTa mimarT saxelmwifo organoebis meSveobiT.

termini iurisdiqcia, romelic gamoiyeneba konvenciis 1-l muxlSi,

strasburgis organoTa ganxilvis obieqti iyo ramdenime  sasamarTlo saqme-

Si. komisiisa da sasamarTlos precedentulma samarTalma cxadyo, rom ter-

mini iurisdiqcia ufro farToa, vidre termini teritoria. saxelmwifos

iurisdiqciasTan dakavSirebiT evropuli sasamarTlos erT-erTi mniS-

vnelovani saqmea loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey), romel-

Sic TurqeTis mTavrobam uaryo Tavisi iurisdiqcia TurqeTis im samxedro

Zalebis saqmianobaze, romlebmac moaxdines CrdiloeT kviprosis okupireba.

TurqeTis samxedro Zalebma xeli SeuSala ganmcxadebels, gadasuliyo

CrdiloeT kviprosis teritoriaze da esargebla iq arsebuli Tavisi

sakuTrebiT. am saqmeze sasamarTlom gaakeTa mniSvnelovani gancxadeba:

`miuxedavad imisa, rom 1-li muxli adgens SezRudvebs konven-

ciis farglebis mimarT, ̀ iurisdiqciis~ koncefcia, am debulebis

mixedviT, ar izRudeba maRali xelSemkvreli mxareebis erovnu-

li teritoriiT. damkvidrebuli precedentuli samarTlis mixed-

12 detaluri analizisaTvis ix.  Study on the Compatibility of Georgian Law with the Require-
ments of the Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols: Pilot Project, prepared by A. Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HR-
CAD(2001)2, 2001, 80-83.

13 Robertson & J. Merrills, Human Rights in Europe: A Study of the European Convention on Human
Rights, 1993, 27-28.
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viT, magaliTad, sasamarTlom daadgina, rom piris eqstradirebam

an gaZevebam xelSemkvreli mxaris mier SeiZleba wamoWras me-3

muxlTan dakavSirebuli sakiTxi da, Sesabamisad, dadges am

saxelmwifos pasuxismgeblobis sakiTxi konvenciis mixedviT. [...]

amasTan erTad, xelSemkvreli mxaris pasuxismgeblobis sakiTxi

SeiZleba dadges im aqtebis gamo, romlebsac Sedegebi mohyveba

maTi teritoriebis gareT. ...

konvenciis obieqtisa da miznis gaTvaliswinebiT, xelSemkvre-

li saxelmwifos pasuxismgebloba aseve SeiZleba dadges, rode-

sac samxedro moqmedebis Sedegad – miuxedavad imisa, igi kanon-

ieria Tu ukanono – saxelmwifo axorcielebs efeqtian kontrols

Tavisi erovnuli teritoriis farglebs gareTa teritoriaze. am

teritoriaze konvenciiT gaTvaliswinebuli uflebebisa da Tavis-

uflebebis uzrunvelyofis valdebuleba gamomdinareobs aseTi

kontrolis faqtidan, imis miuxedavad, igi xorcieldeba uSual-

od, misi SeiaraRebuli Zalebis, Tu daqvemdebarebuli adgilo-

brivi administraciis meSveobiT.~14

erT-erTi daskvna, romelic SeiZleba gakeTdes sasamarTlos am gancx-

adebidan, aris is, rom evropuli konvenciis monawile saxelmwifo ar Sei-

Zleba iyos pasuxismgebeli im moqmedebaze an umoqmedobaze, romelic Ca-

denil iqna mis mier arakontrolirebad teritoriaze. kidev erTi mniS-

vnelovani saqme iurisdiqciasTan dakavSirebiT aris bankoviCi da sxvebi

natos wevri saxelmwifoebis winaaRmdeg (Bankoviç and Others v. NATO Mem-
ber States).15  am saqmeze evropulma sasamarTlom daadgina: miuxedavad im-

isa, rom saxelmwifos iurisdiqciuli kompetencia ZiriTadad SezRudulia

misi teritoriiT,16  gamonaklis SemTxvevaSi saxelmwifos pasuxismgeblo-

bis sakiTxi SeiZleba dadges im moqmedebisaTvis, romelic Cadenilia misi

teritoriis farglebs gareT.17

saqarTvelos mTavrobis mier Tavisi teritoriis kontrolTan dakav-

Sirebuli mdgomareoba problemuria. 90-iani wlebis dasawyisSi momxdari

movlenebis gamo saqarTvelos mTavrobas ar ZaluZs, gaakontrolos Tavi-

si ori regioni – afxazeTi da samaCablo (yofili samxreT oseTi). samxe-

dro konfliqtebis Sedegad Seqmnili TviTgamocxadebuli respublikeb-

is es teritoriebi saqarTvelos mTavrobis de facto kontrols miRma arian.

cxadia, rom arcerTi maTgani ar aris evropuli konvenciis monawile. da-

moukidebel saxelmwifoTa Tanamegobrobis samSvidobo Zalebi (romlebic

sinamdvileSi rusi samxedroebi arian) dislocirebulni arian afxazeTis

teritoriaze.18

14 loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey), 1995 wlis 23 marti, Series A no.
310, 62-e punqti.

15 2001 wlis 12 dekemberi, ECHR 2001-XII.
16 iqve, 59-e punqti.

17 iqve, 67-e da 71-e punqtebi.

18 saerTaSoriso praqtikis mixedviT, afxazeTSi myofi mSvidobismyofelebi sarge-

bloben imunitetiT saqarTvelos iurisdiqciisagan.
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im faqts, rom saqarTvelos mTavroba ver akontrolebs xsenebul or re-

gions, pirdapiri gavlena aqvs am teritoriebze adamianis uflebaTa evrop-

uli konvenciisa da misi oqmebis gamoyenebasa da, konvenciis 1-li muxlidan

gamomdinare, saqarTvelos valdebulebaze, daicvas adamianis uflebebi.

saqarTvelom ar gaakeTa raime daTqma/gancxadeba konvenciisa da misi

me-4, me-6, me-7 oqmebis mimarT, maTi ratificirebis dros 1999/2000 wleb-

Si. Tumca saqarTvelom gaakeTa teritoriuli gancxadebebi 1-li, me-12 da

me-13 oqmebis mimarT.19

1-li oqmis ratificirebis sigeli iTvaliswinebs  saqarTvelos Semdeg

gancxadebas:

`saqarTvelo acxadebs, rom afxazeTisa da cxinvalis regionSi arsebu-

li viTarebis gamo saqarTvelos xelisufleba moklebulia SesaZleblo-

bas, ikisros pasuxismgebloba am konvenciisa da misi damatebiTi oqmebis

debulebaTa pativiscemasa da dacvaze am teritoriebze. amdenad, afx-

azeTisa da cxinvalis regionSi saqarTvelos iurisdiqciis ganxorcielebis

SesaZleblobis aRdgenamde saqarTvelo ixsnis pasuxismgeblobas aRniS-

nul teritoriebze TviTgamocxadebuli, ukanono xelisuflebis orga-

noebis mier pirveli oqmis debulebaTa darRvevaze.~20

saqarTvelom gaakeTa msgavsi teritoriuli gancxadeba me-12 oqmis mi-

marT. igi adgens, rom `afxazeTisa da cxinvalis regionSi saqarTvelos

iurisdiqciis srulad aRdgenamde saqarTvelo ixsnis pasuxismgelobas

aRniSnul teritoriebze ... evropuli konvenciis me-12 damatebiTi oqmiT

gaTvaliswinebuli valdebulebebis Sesrulebaze.~21

19 pirveli oqmis mimarT saqarTvelom gaakeTa Semdegi daTqma:

`2. pirveli oqmis pirveli muxlis moqmedeba ar gavrceldes im pirebze, romlebsac

`iZulebiT gadaadgilebul pirTa–devnilTa Sesaxeb~ saqarTvelos kanonis Sesa-

bamisad miniWebuli aqvT an mieniWebaT devnilis statusi am statusis miniWebis gare-

moebebis aRmofxvramde. saqarTvelos teritoriuli mTlianobis aRdgenamde, aR-

niSnuli kanonis Tanaxmad, saxelmwifo kisrulobs valdebulebas, uzrunvelyos

devnilTa mudmiv sacxovrebel adgilebze arsebuli sakuTrebis mimarT qonebrivi

uflebebis ganxorcieleba amave kanonis pirveli muxlis pirvel punqtSi CamoTv-

lili mizezebis aRmofxvris Semdeg.

3. pirveli oqmis pirveli muxlis moqmedeba gavrceldes `sasoflo-sameurneo dan-

iSnulebis miwis sakuTrebis Sesaxeb~ saqarTvelos kanonis moqmedebis sferoze im-

ave kanonis me-4, me-8, me-15 da me-19 muxlebis moTxovnaTa Sesabamisad.

4. pirveli oqmis pirveli muxlis moqmedeba gavrceldes `fizikuri pirebisa da

kerZo samarTlis iuridiuli pirebis sargeblobaSi arsebuli arasasoflo-sameur-

neo daniSnulebis miwis kerZo sakuTrebad gamocxadebis Sesaxeb~ saqarTvelos kan-

onis moTxovnaTa Sesabamisad.

5. pirveli oqmis pirveli muxlis moqmedeba gavrceldes `saxelmwifo qonebis pri-

vatizebis Sesaxeb~ saqarTvelos kanoniT regulirebul urTierTobebze amave kanon-

iT gaTvaliswinebuli moTxovnebis Sesabamisad.

6. saqarTvelos yofil saxelmwifo-komerciul bankebSi anabrebze ricxuli saxs-

rebis dabrunebaze pirveli oqmis pirveli muxlis moqmedeba gavrceldes saqarTve-

los prezidentis 2001 wlis 2 ivlisis 258 brZanebulebis safuZvelze miRebuli

normatiuli aqtis Sesabamisad.~

20 ix. evropis sabWos saxelSekrulebo samsaxuris internet-gverdi:

[http://conventions.coe.int].
21 iqve.
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teritoriuli gancxadebebi gansakuTrebiT mniSvnelovania  afxazeT-

sa da samaCabloSi arsebuli mdgomareobis gamo. afxazeTsa da samaCabloSi

arsebuli de facto mdgomareoba naTlad xsnis saqarTvelos xelisuflebis

pozicias.

Tumca aSkaraa, rom saqarTvelos xelisuflebas ar ZaluZs, ganaxor-

cielos afxazeTisa da samaCablos teritoriebis efeqtiani kontroli,

Tavis Sekaveba teritoriuli gancxadebis gakeTebisagan konvenciisa da

misi me-4, me-6 da me-7 oqmebis ratificirebis dros SeiZleba aixsnas kon-

venciiT aseTi daTqmis/gancxadebis gakeTebis akrZalviT.  konvenciis 56-e

muxli teritoriuli gamoyenebis Sesaxeb exeba konvenciis gamoyenebas

mxolod im teritoriebze, romelTa saerTaSoriso urTierTobebze is aris

pasuxismgebeli. amdenad, aSkaraa, rom 56-e muxli ar exeba saqarTvelos

situacias. meore mxriv, 57-e muxli daTqmebTan dakavSirebiT adgens rigs

moTxovnebisas, romlebic unda daakmayofilos saxelmwifom, raTa gaake-

Tos daTqma, zogadi xasiaTis daTqmis akrZalvisa da Sesabamisi saxelmwi-

fos moqmed normatiul aqtze dayrdnobis CaTvliT.22

rogorc Cans, saqarTvelos mTavrobas swamda, rom teritoriuli gancx-

adeba/daTqma ar iqneboda misaRebi konvenciis Sesabamisi debulebebis

mixedviT. aseTi gancxadebis/daTqmis miuRebloba Semdgom dadasturda

evropuli sasamarTlos mier gadawyvetilebaSi dasaSvebobis Sesaxeb

saqmeze – ilaSku da sxvebi moldovisa da ruseTis federaciis winaaRmdeg

(Ilaºcu and Others v. Moldova and the Russian Federation).23  dnestrispireTis –

teritoria, romelsac ver akontrolebs moldovis xelisufleba – mima-

rT moldovis mier gakeTebuli daTqma evropulma sasamarTlom baTilad

miiCnia, radgan igi ver akmayofilebda konvenciis moTxovnebs.

amasTanave, saqarTvelos xelisuflebis pozicia SeiZleba aixsnas

am teritoriebze kontrolis ararsebobis droebiTi xasiaTiT. saqarTve-

los xelisuflebis pozicias, rom Tavi Seekavebina adamianis uflebaTa

xelSekrulebis (rac, rasakvirvelia, moicavs evropul konvenciasac) mi-

marT teritoriuli daTqmis/gancxadebis gakeTebisagan, naTeli moefina

saqarTvelos prezidentis gancxadebaSi,24  romelSic man miuTiTa, erTi

mxriv, im faqtze, rom saqarTvelos xelisuflebas amJamad ar ZaluZs, ga-

naxorcielos efeqtiani kontroli am teritoriebze da, meore mxriv, aR-

niSna, rom saqarTvelos iurisdiqcia am teritoriebze male aRdgeba.

rogorc aRiniSna, saqarTvelom teritoriuli gancxadeba gaakeTa 1-li,

me-12 da me-13 oqmebis mimarT, romelTa ratificireba moxda Sesabamisad –

2002 wlis 7 ivniss, 2001 wlis 15 ivnissa da 2003 wlis 24 aprils.25  rTulia

saqarTvelos xelisuflebis midgomaSi aseTi cvlilebis mizezTa dadge-

22 K. Korkelia, New Challenges to the Regime of Reservations under the International Covenant on
Civil and Political Rights, 13 European Journal of International Law 2, 2002, 442-444.

23 2001 wlis 4 ivlisi.

24 saqarTvelos prezidentis e. SevardnaZis gancxadeba `adamianis uflebaTa dacva

– qarTuli saxelmwifos ZiriTadi prioriteti~. teqsti xelmisawvdomia saqarTve-

los saxalxo damcvelis ofisis internet-gverdze: [www.geopdo.org].

25 me-13 oqmi saqarTvelosaTvis ZalaSi Sevida 2003 wlis 1 seqtembers.
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na, radgan am teritoriebis mimarT kontrolis ararsebobis mdgomareoba

igive rCeba. im faqtis gamo, rom saqarTvelos xelisuflebam icoda evro-

puli sasamarTlos gadawyvetilebis Sesaxeb, romelmac moldovis teri-

toriuli gancxadeba baTilad gamoacxada,26  SeiZleba gamoiTqvas varau-

di, rom 1-li, me-12 da me-13 oqmebis ratificirebis dros gakeTebuli ter-

itoriuli gancxadebebi ufro politikuri xasiaTisaa, vidre samarTle-

brivi.

evropuli konvenciisa da evropuli sasamarTlos precedentuli sa-

marTlis mixedviT, xelSemkvrelma saxelmwifoebma TavianTi iurisdiqci-

is farglebSi yvela unda uzrunvelyos uflebebiTa da TavisuflebebiT.

vinaidan saqarTvelos mTavroba ver axorcielebs efeqtian iurisdiqcias

zemoxsenebuli ori regionis mimarT, saqarTvelos xelisuflebas ar unda

daekisros pasuxismgebloba evropuli konvenciis darRvevisaTvis im ter-

itoriebze, romlebic scildeba mis faqtobriv kontrols, Tumca evrop-

ulma sasamarTlom jer kidev naTeli unda mohfinos im mdgomareobas,

romelSic saqarTvelo aRmoCnda.27  saqme – ilaSku da sxvebi moldovisa da

ruseTis federaciis winaaRmdeg (Ilaºcu and Others v. Moldova and the Rus-
sian Federation), romelic amJamad ixileba evropuli sasamarTlos mier, na-

Tels mohfens aseT garemoebaSi saxelmwifos pasuxismgeblobas konve-

nciis darRvevisaTvis. adamianis uflebaTa evropul sasamarTlos mouw-

evs balansis dadgena konvenciis monawile saxelmwifos uunarobasa  dai-

cvas adamianis uflebebi im teritoriebze, romlebic scildeba mis kon-

trols  da konvenciiT gaTvaliswinebuli uflebebisa da Tavisuflebebis

efeqtian dacvas Soris.

miuxedavad imisa, rom sabWoTa xelisuflebis mier 1940-ian wlebSi

saqarTvelodan centralur aziaSi gadasaxlebuli mesxebis sakiTxi ar exeba

am TavSi ganxilul sakiTxebs, ar iqneboda marTebuli naSromSi misi uy-

uradRebod datoveba, vinaidan saqarTvelom evropis sabWos saparlamento

asambleis winaSe ikisra valdebuleba mesx mosaxleobasTan dakavSirebiT. aq

sakmarisia mxolod imis aRniSvna, rom evropis sabWoSi gawevrianebis dros

(1999 weli) saqarTvelom ikisra valdebuleba, inter alia: ̀ gawevrianebidan ori

wlis ganmavlobaSi miiRos  samarTlebrivi baza, romelic dauSvebs sabWoTa

reJimis mier deportirebuli mesxi mosaxleobis repatriacias da integra-

cias, saqarTvelos moqalaqeobis miRebis uflebis CaTvliT; am samarTle-

brivi bazis miRebamde mis Sesaxeb konsultaciebi Caataros evropis sab-

WosTan; gawevrianebidan sami wlis ganmavlobaSi daiwyos repatriaciisa

26 es dadasturda parlamentis winaSe 1-li oqmis wardgenis dros sagareo saqmeTa

saministros warmomadgenelis mier saqmis – ilaSku da sxvebi moldovisa da ru-

seTis federaciis winaaRmdeg (Ilaºcu and Others v. Moldova and the Russian Federation)

– moSveliebis faqtiT. ix. parlamentis 2001 wlis 27 dekembris stenografiuli

Canaweri.

27 aq unda aRiniSnos, rom saqmeSi – loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey)

– garemoebebi gansxvavdeboda, radgan orive saxelmwifo – TurqeTi da kviprosi

– evropuli konvenciis monawileni iyvnen.
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da integraciis procesi, xolo gawevrianebidan Tormeti wlis ganmavlo-

baSi daasrulos mesxi mosaxleobis repatriaciis procesi.~28

saqarTvelos prezidentis 1999 wlis brZanebulebiT Seiqmna saxelmwi-

fo komisia samxreT saqarTvelodan deportirebuli mosaxleobis repatri-

aciisa da reabilitaciis Sesaxeb da mTavrobam aiRo valdebuleba, daiwyos

repatriaciis procesi sami wlis ganmavlobaSi. dRemde ar aris miRebuli

kanonmdebloba, romelic uSvebs saqarTveloSi mesxi mosaxleobis repatri-

acias.29  miuxedavad imisa, rom garkveuli RonisZiebebi ukve gatarda xelis-

uflebis mier,30  problema jerjerobiT mougvarebelia.

g) negatiuri da pozitiuri valdebulebani

adamianis uflebaTa evropuli konvenciis 1-li muxli moiTxovs, rom mon-

awile saxelmwifoebma ̀ uzrunvelyon~ konvenciiT gaTvaliswinebuli ufle-

bebi da Tavisuflebebi. am debulebis formulirebis safuZvelze strasbur-

gis organoebma 1-li muxli ganmartes normad, romelic saxelmwifos akis-

rebs rogorc negatiur, ise pozitiur valdebulebas. sxva sityvebiT,

saxelmwifoebma zogierT SemTxvevaSi ara mxolod Tavi unda Seikavon ukano-

no Carevisagan daculi uflebebis ganxorcielebaSi (negatiuri valdebule-

ba), aramed aseve unda uzrunvelyon, rom konvenciis garantiebi daculi iyos

mesame mxareebis mierac ki (pozitiuri valdebuleba).

didi xania, damkvidrebulia mosazreba, rom, marTalia,  konvenciis

mravali debulebis ZiriTadi mizania pirTa dacva saxelmwifo xelisuf-

lebis mier uflebebis ganxorcielebaSi ukanono Carevisagan, amasTan er-

Tad SeiZleba arsebobdes pozitiuri valdebuleba, romelic aucilebe-

lia Sesabamisi uflebebis efeqtiani pativiscemisaTvis.31  evropulma sas-

amarTlom daadgina, rom aseTi valdebulebebi warmoiSoba me-2,32  me-3,33

me-8,34  da me-1135  muxlebis mimarT. pozitiuri valdebuleba aseve SeiZle-

ba warmoiSvas sxva muxlebTan dakavSirebiT.

28 Para. II(e) of the Opinion N209 of the Parliamentary Assembly of the Council of Europe (1999).

teqsti xelmisawvdomia evropis sabWos internet-gverdze: [www.coe.int].
29 Country Reports on Human Rights Practices (2002): Georgia, released by the Bureau of Democra-

cy, Human Rights and Labour of the US Department of State, 31 March 2003, Section 2, para. d.
30 Resolution N1257(2001) and Recommendation N1533(2001) of the Parliamentary Assembly of

the Council of Europe.
31 ozgur gundemi TurqeTis winaaRmdeg (Özgür Gündem v. Turkey), 2000 wlis 16 marti,

ECHR 2000-III, 42-e da 43-e punqtebi.

32 osmani gaerTianebuli samefos winaaRmdeg (Osman v. the United Kingdom), 1998 wlis

28 oqtomberi, Reports 1998-VIII, 3159-61, 115-e-117-e punqtebi; makkani da sxvebi

gaerTianebuli samefos winaaRmdeg (McCann and Others v. the United Kingdom), 1995

wlis 27 seqtemberi, Series A no. 324, 161-e punqti.

33 assenovi da sxvebi bulgareTis winaaRmdeg (Assenov and Others v. Bulgaria), 1998

wlis 28 oqtomberi, Reports 1998-VIII, 3290, 102-e punqti.

34 sxva saqmeebTan erTad, ix. gaskini gaerTianebuli samefos winaaRmdeg (Gaskin v.
the United Kingdom), 1989 wlis 7 ivlisi, Series A no. 160, 42-e-49-e punqtebi.

35 platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg (Plattform “Ärzte für das
Leben” v. Austria), 1988 weli, Series A, no. 139, 32-e punqti.
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pozitiuri valdebulebis koncefciis safuZvelze SeiZleba imis mtkice-

ba, rom evropuli konvenciis monawile saxelmwifom ara mxolod unda Seika-

vos Tavi konvenciiT ganmtkicebuli uflebebisa da Tavisuflebebis ganx-

orcielebaSi ukanono Carevisagan, aramed aseve unda gaiTvaliswinos is sa-

marTlebrivi sanqciebi, romlebic daekisreba pirebs, Tu maT daarRvies

konvenciaSi Camoyalibebuli sxva pirebis uflebebi da Tavisuflebebi.

saqarTvelos sisxlis, samoqalaqo da administraciuli samarTlis

kanonmdeblobis analizma cxadyo, rom isini iTvaliswineben akrZalvebs

(sanqciebs) im iuridiuli da fizikuri pirebis mimarT, romlebic arRveven

konvenciiT ganmtkicebul garantiebs. akrZalvebi (sanqciebi), romlebic

gamoiyeneba pirebis mimarT konvenciiT gaTvaliswinebuli uflebebisa da

Tavisuflebebis darRvevisaTvis, detalurad ganixileba konvenciaSi gan-

mtkicebuli konkretuli uflebebis analizisas.

1.1. evropuli konvenciisa da misi oqmebis
teqstebis Targmani qarTul enaze da maTi
xelmisawvdomoba

evropuli konvenciisa da misi oqmebis teqstebis maRalxarisxiani Targ-

mani qarTul enaze da maTi xelmisawvdomoba Zalze mniSvnelovania erovnul

doneze konvenciis standartebis efeqtiani gamoyenebisaTvis. evropis sab-

Wos ministrTa komitetma yuradReba gaamaxvila konvenciis gamoqveynebisa

da gavrcelebis mniSvnelobaze. man xazi gausva imas, rom saxelmwifoebma

`unda uzrunvelyon konvenciis teqstis saxelmwifo enaze (enebze) gamo-

qveyneba da gavrceleba ise, rom kargad gaxdes cnobili da erovnulma or-

ganoebma, gansakuTrebiT, sasamarTloebma gamoiyenon igi.~36

adamianis uflebaTa evropuli konvenciis oficialuri Targmani qar-

Tul enaze sazogadod aradamakmayofileblad miiCneva. gansxvavebani kon-

venciis avTentur teqstebsa inglisur da frangul enebze da qarTul

enaze mis oficialur Targmans Soris advilad SesamCnevia. aseTma gan-

sxvavebebma SeiZleba erovnul doneze konvenciiT gaTvaliswinebuli

uflebebisa da Tavisuflebebis araswori ganmarteba gamoiwvios. aseTi

gansxvavebani gansakuTrebiT problemuria, vinaidan konvencia saqarTve-

los kanonmdeblobis nawilia da pirdapir gamoiyeneba saxelmwifo orga-

noebis, gansakuTrebiT sasamarTloebis, mier. aseve aRsaniSnavia, rom ar-

sebobs konvenciis ramdenime araoficialuri Targmani, romlebic  aras-

amTavrobo organizaciebma ganaxorcieles.

rac Seexeba konvenciis oqmebis Targmansa da maT oficialur gamoqvey-

nebas, mdgomareoba kidev ufro arasaxarbieloa – arcerTi oqmi, romelic

iTvaliswinebs materialuri uflebebis dacvas, ar aris gamoqveynebuli

36 Recommendation Rec(2002)13 of the Committee of Ministers to Member States on the Publication
and Dissemination in the Member States of the Text of the European Convention on Human Rights
and of the Case-Law of the European Court of Human Rights, 18 December 2002, para. i.
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oficialur beWdviT organoSi, Tumca oqmebis ramdenime araoficialuri

Targmani arsebobs.

Sidasaxelmwifoebrivi kanonmdeblobis moTxovnis miuxedavad, rom

erovnulma organoebma gamoiyenon saerTaSoriso xelSekrulebaTa mx-

olod oficialuri Targmani, saqarTvelos sasamarTlo praqtikam, rogorc

Cans, gadauxvia am moTxovnas. erovnul sasamarTloebSi aris rigi saqmeeb-

isa, romlebSic erovnuli sasamarTloebi iyeneben gamouqveynebel saer-

TaSoriso dokumentebs, adamianis uflebaTa xelSekrulebebis CaTvliT.

konvenciis avTentur da qarTulenovan teqstebs Soris arsebul gan-

sxvavebaTa gamo, mizanSewonilia gamoiTqvas winadadeba, rom saxelmwifo

organoebma, sasamarTloebis CaTvliT, gamoiyenon konvenciis ara mxolod

oficialuri Targmani, aramed aseve konvenciis avTenturi teqsti inglisur

da frangul enebze, ramac SeiZleba naTeli mohfinos SesaZlo bundovane-

bas da gansxvavebas teqstebs Soris. es damkvidrebuli praqtikaa konvenci-

is monawile zogierT saxelmwifoSi. am saxelmwifoebSi erovnul enaze kon-

venciis oficialur TargmanTan erTad aseve gamoiyeneba avTenturi teqs-

ti inglisur/frangul enebze.37  Tumca saqarTvelos mosamarTleTa umrav-

lesoba ver flobs inglisur an frangul enas, rac SeuZlebels xdis maT-

Tvis konvenciis avTenturi teqstis gamoyenebas.

iuridiul wreebSi ukve mimdinareobs diskusia konvenciis qarTulen-

ovani oficialuri teqstis gaumjobesebis Sesaxeb. albaT, yvelaze sauke-

Teso gamosavalia, rom Seiqmnas eqspertTa samuSao jgufi, romelic Sedge-

ba inglisuri da/an franguli enebis mcodne iuristebisa (mecnierebi da

praqtikosebi) da qarTuli enis specialistebisagan, raTa man imuSaos kon-

venciisa da misi oqmebis qarTulenovani teqstebis gaumjobesebaze.

1.2.  evropuli konvenciisa da evropuli
sasamarTlos precedentuli samarTlis
gamoyeneba saqarTveloSi

adamianis uflebaTa evropuli konvencia 1999 wels gaxda saqarTvelos

kanonmdeblobis nawili.38  igi unda gamoiyenon saxelmwifo organoebma, sasa-

marTloebis CaTvliT. fizikuri da iuridiuli pirebi unda iyvnen uzrunve-

lyofilni konvenciiT gaTvaliswinebuli uflebebiTa da TavisuflebebiT.

rac Seexeba konvenciis ierarqiul statuss saqarTvelos sxvadasxva

normatiul aqts Soris, mdgomareoba Semdegia: konvencias eniWeba kon-

37 J. Frowein, Federal Republic of Germany, in: The Effect of Treaties in Domestic Law, F. Jacobs
& S. Roberts (Eds.), 1987, 74. Also see, The Relationship Between International and Domestic
Law: Proceedings of the UniDem Seminar (1993), 1993, 35; D. Jílek & M. Hofmann, Czech
Republic, in: Fundamental Rights in Europe: The European Convention on Human Rights and its
Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 250.

38 ix. saqarTvelos konstituciis me-6 muxlis me-2 punqti da `saqarTvelos saerTa-

Soriso xelSekrulebebis Sesaxeb~ kanonis me-6 muxli.
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stituciisa da konstituciuri SeTanxmebis mimarT ufro dabali ierar-

qiuli adgili,39  magram ufro maRali sxva normatiuli aqtebis mimarT,

rogorebicaa: organuli kanonebi, kanonebi, prezidentis brZanebulebebi

da sxv.40

saxelmwifo organoebis, gansakuTrebiT sasamarTloebis, praqtika ev-

ropuli konvenciis gamoyenebasTan dakavSirebiT amJamad viTardeba.

saqarTvelos sasamarTloebma mraval saqmeSi gamoiyenes evropuli konve-

ncia. radikaluri gansxvavebaa erovnuli sasamarTloebis mier evropuli

konvenciis gamoyenebasTan dakavSirebiT 1999/2000 da 2001/2002 wlebs

Soris.

saqarTvelos uzenaesi da Tbilisis saolqo sasamarTloebi gansa-

kuTrebiT aqtiuria am TvalsazrisiT. saqarTvelos sakonstitucio sasa-

marTlom aseve ganixila ramdenime saqme, romlebSic man gamoiyena adami-

anis uflebaTa saerTaSoriso dokumentebi, evropuli konvenciis CaTvliT.

rac Seexeba adamianis uflebaTa evropuli sasamarTlos precedentu-

li samarTlis gamoyenebas, erovnuli sasamarTloebis umravlesoba,

rogorc Cans, Tavs ikavebs precedentuli samarTlis gamoyenebisagan.

rogorc Cans, saqarTvelos mosamarTleTa umravlesobas arasworad esmis

is roli, romelic unda Seasrulos evropuli sasamarTlos precedentul-

ma samarTalma. maTi azriT, vinaidan saqarTvelo aris ara saerTo samarT-

lis, aramed kontinenturi samarTlis qveyana, evropuli sasamarTlos

precedentuli samarTali ar aris erovnuli samarTlis wyaro da, Sesa-

bamisad, erovnulma sasamarTloebma ar unda gamoiyenon is.41  evropuli

konvenciis monawile saxelmwifoTa sasamarTlo praqtika cxadyofs, rom

es aris evropuli sasamarTlos precedentuli samarTlis rolis araswori

gageba erovnuli sasamarTloebis praqtikaSi.42

saqarTvelos sasamarTloebma unda gamoiyenon ara mxolod evropuli

konvenciis teqsti, aramed aseve konvenciiT gaTvaliswinebuli uflebeb-

isa da Tavisuflebebis safuZvelze Camoyalibebuli evropuli sasamarT-

los precedentuli samarTali. miuxedavad imisa, rom evropuli sasamarT-

lo iRebs gadawyvetilebebs konkretul saqmeebze, aseTi gadawyvetile-

bebi ganmartavs konvenciis debulebebs. rTulia konvenciisa da misi oqme-

bis debulebaTa Sinaarsis dadgena evropuli sasamarTlos praqtikis anal-

izis gareSe, rac aisaxeba mis precedentul samarTalSi, gansakuTrebiT

imis gamo, rom konvencia aris ̀ cocxali~ dokumenti.

39 konstituciuri SeTanxmebis cneba saqarTvelos konstituciaSi SemoRebul iqna

2001 wlis martSi. esaa SeTanxmeba saqarTvelos marTlmadidebel eklesiasa da

saqarTvelos saxelmwifos Soris.

40 ix. saqarTvelos konstituciis me-6 muxlis me-2 punqti da `normatiuli aqtebis

Sesaxeb~ kanonis me-4 da me-19 muxlebi.

41 k. korkelia, adamianis uflebaTa evropuli sasamarTlos precedentuli samarT-

lis roli saqarTvelos sasamarTloebis praqtikaSi, adamianis uflebaTa dacva

erovnul da saerTaSoriso samarTalSi, k. korkelia (red.) 2002 weli, gv. 54-55.

42 iqve, 58-62.
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konvenciis adamianis uflebaTa standartebi gamoxatulia rogorc

konvenciis teqstSi, ise evropuli sasamarTlos precedentul samarTal-

Si. amitom saqarTvelos sasamarTloebma unda ixelmZRvanelon ara mxolod

konvenciaSi asaxuli adamianis uflebaTa standartebiT, aramed aseve im

standartebiT, romlebic gamoxatulia evropuli sasamarTlos preceden-

tuli samarTliT. sasamarTlos precedentuli samarTlis gamoyeneba mniS-

vnelovan daxmarebas gauwevs erovnul sasamarTloebs konvenciiT ganmt-

kicebuli uflebebisa da Tavisuflebebis jerovan ganmartebasTan dakav-

SirebiT.

miuxedavad imisa, rom saqarTvelos sasamarTloebis umravlesoba Tavs

ikavebs evropuli sasamarTlos precedentuli samarTlis gamoyenebisa-

gan, 1999 wlidan, rodesac saqarTvelom moaxdina evropuli konvenciis

ratificireba, sasamarTloTa praqtikaSi ikveTeba tendencia, gamoiyenon

evropuli sasamarTlos precedentuli samarTali, raTa ganmarton kon-

venciiT gaTvaliswinebuli uflebebi da Tavisuflebebi.43

Tavis erT-erT saqmeSi Tbilisis saolqo sasamarTlom, evropul kon-

venciasTan erTad, moiSvelia evropuli sasamarTlos precedentuli sa-

marTali da aRniSna, rom sasamarTlos precedentuli samarTali avsebs

da azustebs evropuli konvenciiT dadgenili normebis Sinaarss.44  sasa-

marTlos am gancxadebam naTeli mohfina evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebis aucileblobas konvenciis standarteb-

is ganmartebisaTvis.

marTalia, amJamad saqarTvelos sasamarTloebis praqtikaSi evropuli

sasamarTlos precedentuli samarTlis gamoyenebis mxolod ramdenime

SemTxvevaa, SeiZleba gamoiTqvas varaudi, rom damatebiTi RonisZiebebis

gatareba, romelTa mizani iqneba saqarTvelos sasamarTloebis mier evrop-

uli sasamarTlos precedentuli samarTlis  (konvenciis teqstTan erTad)

gamoyenebis xelSewyoba, gaaumjobesebs mdgomareobas. saqarTvelos uze-

naesma sasamarTlom umniSvnelovanesi roli unda Seasrulos am Tval-

sazrisiT. adre arsebuli wesebisagan gansxvavebiT, romelTa Tanaxmad,

saqarTvelos uzenaes sasamarTlos SeeZlo, mieRo iuridiulad savalde-

buli dadgenileba normatiuli aqtis an misi debulebis ganmartebis Ses-

axeb, romelic mimarTuli iqneboda sxva sasamarTloebisadmi, amJamad moq-

medi kanonmdeblobiT aseTi SesaZlebloba ar arsebobs.45  miuxedavad imisa,

43 uzenaesi sasamarTlo: ganCineba, 2001 wlis 22 ivnisi, `adamianis uflebaTa sama-

galiTo gadawyvetilebebi~ (2001 w.), Tbilisi, 2002 weli, gv. 78; ganCineba 3k/376-

01, 2001 wlis 18 ivlisi; gadawyvetileba 3k/754-01, 2001 wlis 5 dekemberi; gadawy-

vetileba 3k/390-02, 2002 wlis 4 ivlisi; ganCineba 3k/337-02, 2002 wlis 25 ivnisi;

gadawyvetileba 3g/ad-131/k-02, 2002 wlis 4 oqtomberi; Tbilisis saolqo sasa-

marTlo: gadawyvetileba 2/a-176, 2001 wlis 18 dekemberi; gadawyvetileba, 2/a-83-

2001, 2001 wlis 21 dekemberi; gadawyvetileba 2/a-25-2002, 2002 wlis 3 ivlisi;

WiaTuris raionuli sasamarTlo gadawyvetileba 2/64, 2002 wlis 3 aprili.

44 samoqalaqo da samewarmeo saqmeTa kolegia, gadawyvetileba 2/a-25-2002, 2002 wlis

3 ivlisi.

45 aseTi praqtika damkvidrebulia ruseTSi. ix. G. Danilenko, International Law in the
Russian Legal System, American Society of International Law, Proceedings of the 91st Annual
Meeting 1997, (1998), 297.
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rom uzenaesi sasamarTlo ar aris uflebamosili, miiRos aseTi aqti, uze-

naesi sasamarTlos samecniero-sakonsultacio sabWom, romelic Seqmnilia

swori sasamarTlo praqtikis Camoyalibebis xelSewyobisaTvis, SeiZleba

Seasrulos mniSvnelovani roli am mimarTebiT.

Tavisi sarekomendacio xasiaTis miuxedavad, sabWos mier miReba

saxelmZRvanelo dokumentisa, romelic Seexeba, inter alia, sasamarTlos

precedentuli samarTlis rols konvenciis ganmartebaSi da saqarTvelos

sasamarTloebis mier konvenciiT gaTvaliswinebuli uflebebisa da Tavis-

uflebebis ganmartebis principebs, dadebiT gavlenas moaxdens saqarTve-

los sasamarTloebis mier konvenciis adamianis uflebaTa standartebis

gamoyenebis praqtikaze.

1.3. informaciis gavrceleba da swavleba
adamianis uflebaTa evropuli konvenciis
Sesaxeb

naTelia, rom adamianis uflebaTa evropuli konvenciisa da evropuli

sasamarTlos precedentuli samarTlis gamoyeneba erovnul doneze mniS-

vnelovnad aris damokidebuli im iuridiul profesiaTa warmomadgenlebis

swavlebaze, romlebsac Sexeba aqvT sasamarTlo procesTan.

evropuli konvenciisa da evropuli sasamarTlos saqmianobis Sesaxeb

informaciis xelmisawvdomobis mniSvnelobas xazi gausva evropis sabWos

ministrTa komitetma. konvenciis teqstis xelmisawvdomobasTan erTad,

man yuradReba gaamaxvila im gadawyvetilebaTa droulad da farTod ga-

vrcelebis uzrunvelyofaze, romlebic ganaviTareben Sesabamis prece-

dentul samarTals. xazi gaesva imas, rom es precedentuli samarTali unda

gamoqveyndes srulad an, minimum, reziumes Tu amonaridis saxiT saxe-

lmwifo enaze (enebze), gansakuTrebiT, oficialur beWdviT organoebSi,

kompetenturi saministroebis sainformacio biuletenebSi, iuridiul

Jurnalebsa da sainformacio saSualebebSi, romlebiTac sargeblobs iu-

ridiuli sazogadoeba. ministrTa komitetis rekomendacia moixseniebs

sxvadasxva RonisZiebas, romlebic unda gatardes saxelmwifos mier, raTa

xeli Seewyos informaciis gavrcelebas evropuli konvenciis Sesaxeb. isini

moicaven saxelmwifo enaze (enebze) saxelmZRvaneloebisa da sxva publi-

kaciebis regularul gamocemas, rac xels Seuwyobs konvenciis sistemisa

da sasamarTlos ZiriTadi precedentebis Sesaxeb informaciis gavrcele-

bas, Sesabamisi precedentebis aslebiT sasamarTlo xelisuflebis uzru-

nvelyofas, iseve rogorc imis uzrunvelyofas, rom saxelmwifo orga-

nizaciebSi, rogorebicaa: sasamarTloebi, policiis organoebi, cixis admi-

nistracia an socialuri dacvis organoebi, aseve, sadac aucilebelia, ara-

saxelmwifo organizaciebSi, rogorebicaa: advokatTa asociaciebi, pro-

fesiuli asociaciebi, da sxv., droulad gavrceldes is gadawyvetilebe-
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bi, romlebic uSualo kavSirSia maT saqmianobasTan, saWiroebis SemTxveva-

Si, ganmartebiT baraTTan an cirkularul werilTan erTad.46

saqarTveloSi ukve gadaidga nabijebi adamianis uflebaTa saerTaSo-

riso samarTlis, evropuli konvenciis sistemis CaTvliT, iuridiuli pro-

fesiebis warmomadgenelTa saswavlo programebSi Setanis TvalsazrisiT.

`saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli kanonis mixe-

dviT, yvelam unda gaiaros sakvalifikacio gamocda mosamarTlis Tanamde-

bobis dasakaveblad. amave kanoniT, mosamarTleobis kandidatma gamocda

unda Caabaros adamianis uflebaTa saerTaSoriso aqtebsa da saqarTve-

los saerTaSoriso xelSekrulebebSi, rac erT-erTia samarTlis im Svidi

dargidan, romlebic gaTvaliswinebulia sakvalifikacio programiT.47

pro-grama moicavs gaerosa da evropis sabWos adamianis uflebaTa doku-

mentebs.

msgavs gamocdas, inter alia, adamianis uflebaTa saerTaSoriso dokume-

ntebze abareben mosamarTlis TanaSemweobis kandidatebi.48  mosamarTleTa

msgavsad, mosamarTlis TanaSemweobis kandidatebisaTvis momzadebuli

sakvalifikacio programa iTvaliswinebs testirebas adamianis uflebaTa

saerTaSoriso dokumentebze.

saqarTvelos kanoni `advokatTa Sesaxeb~ (2002 wlis 20 ivlisi) aseve

adgens, rom imisaTvis, raTa piri CaiTvalos advokatad, man unda gaiaros

testireba, inter alia, adamianis uflebaTa saerTaSoriso samarTalSi. aRsa-

niSnavia, rom advokatobis kandidatTa saswavlo kursebi organizebul

iqna samosamarTlo swavlebis centrSi, iusticiis saministros saswavlo

centrsa da saqarTvelos axalgazrda iuristTa asociaciaSi.

mosamarTleobis, mosamarTlis TanaSemweobisa da advokatobis kandi-

datTa sagamocdo (testebis) programebi TiTqmis identuria. saerTo Seni-

Svna, romelic exeba yvela maTgans, isaa, rom mravali sakiTxi ufro Teor-

iuli da zogadi xasiaTisaa, vidre praqtikaze orientirebuli. sagamocdo

programebSi Sesuli mravali sakiTxi ar aris pirdapir kavSirSi Sesabamisi

iuridiuli profesiis warmomadgenelTa saqmianobasTan. samarTliani iqne-

boda imis aRniSvna, rom sakiTxebi ufro koncentrirebuli unda iyos mate-

rialur uflebebze (magaliTad, evropuli sasamarTlos precedentuli

samarTliT dadgenili standartebi konvenciis me-6 muxlis mimarT), vid-

re gaerosa da evropis sabWos farglebSi Seqmnil instituciur meqanizme-

bze. zogadi daskvna sagamocdo programebTan dakavSirebiT isaa, rom isini

unda gaumjobesdnen. amas garda, rogorc Cans, iuridiuli profesiebis

yvela warmomadgeneli ver aTviTcnobierebs im rols, romelsac asrulebs

46 Recommendation Rec(2002)13 of the Committee of Ministers to Member States on the Publication
and Dissemination in the Member States of the Text of the European Convention on Human Rights
and of the Case-Law of the European Court of Human Rights, 18 December 2002, paras. i-vii.

47 sxva dargebia: konstituciuri samarTali, sisxlis samarTali, sisxlis samarT-

lis procesi, samoqalaqo samarTali, samoqalaqo samarTlis procesi, adminis-

traciuli samarTali da procesi. ix. `saerTo sasamarTloebis Sesaxeb~ kanonis

68-e muxli.

48 saswavlo programa mosamarTlis TanaSemweobis pretendentebisaTvis, Tbilisi,

2002 weli.
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evropuli sasamarTlos precedentuli samarTali. saswavlo programebSi

aseve unda iqnes ganxiluli evropuli sasamarTlos precedentuli sa-

marTlis roli konvenciisa da misi oqmebis debulebaTa ganmartebaSi.

iuridiul profesiaTa warmomadgenlebis swavlebis mdgomareobis

analizma gamoavlina, rom didi mniSvneloba aqvs, Tavdapirvelad ganxor-

cieldes im pirTa swavleba saswavlo meTodologiis Sesaxeb, romlebmac

unda warmarTon es programebi, rac gamowveulia imiT, rom adamianis ufle-

baTa evropuli konvenciis sistema siaxlea qarTveli iuristebisaTvis.

prokurorebTan dakavSirebiT unda aRiniSnos, rom, marTalia, adami-

anis uflebaTa saerTaSoriso samarTali Tanabrad mniSvnelovania maTTvis,

organuli kanoni ̀ prokuraturis Sesaxeb~ ar iTvaliswinebs prokuraturis

TanamSromlebis mier gamocdis Cabarebas adamianis uflebaTa saerTaSo-

riso samarTalSi.49  prokuraturis TanamSromelTa sagamocdo programaSi

unda Sevides adamianis uflebaTa saerTaSoriso standartebi, konvenci-

is standartebis CaTvliT.

im swavlebis garda, romelic miznad isaxavs Sesabamisi iuridiuli pro-

fesiis ganxorcielebis uflebis mopovebas, aucilebelia, Seiqmnas sas-

wavlo programebi moqmedi mosamarTleebis, mosamarTleTa TanaSemweebi-

sa da advokatebisaTvis. miuxedavad imisa, rom iusticiis sabWos saswavlo

centri awyobs sxvadasxva saswavlo kurssa da seminars mosamarTleebisa-

Tvis, mosamarTleTa TanaSemweebisa da advokatebisaTvis, isini ar aris

regularuli. amitom SeiZleba gamoiTqvas mosazreba, rom regularulad

Catardes saswavlo programebi (mag., yovel 2-3 weliwadSi erTxel), raTa

maT hqondeT ganaxlebuli informacia samarTlebriv ganviTarebaze, ada-

mianis uflebaTa evropuli sasamarTlos precedentuli samarTlis CaTv-

liT. saswavlo programam unda gaiTvaliswinos TiToeuli iuridiuli pro-

fesiis Taviseburebani.

zedmetia imis aRniSvna, rom adamianis uflebaTa evropuli konvencii-

sa da misi oqmebis gamoyeneba mniSvnelovnad aris damokidebuli efeqtian

sainformacio politikaze evropuli konvenciis adamianis uflebaTa

standartebTan dakavSirebiT. rogorc sazogadoebis wevrTa, ise iurid-

iuli profesiebis warmomadgenelTa codna adamianis uflebaTa evropu-

li sistemis Sesaxeb unda gaRrmavdes, Tumca ukanasknelTaTvis es gan-

sakuTrebiT mniSvnelovania. iuridiuli profesiebis warmomadgenlebma

ara mxolod unda icodnen konvenciiT daculi uflebebi, precedentuli

samarTali da evropuli sasamarTlos instituciuri meqanizmi, aramed

unda hqondeT SesaZlebloba, Tvalyuri adevnon evropuli sasamarTlos

precedentuli samarTlis ganviTarebas, risTvisac isini regularulad

unda iyvnen uzrunvelyofili informaciiT evropuli sasamarTlos mier

ganxiluli mniSvnelovani saqmeebis Sesaxeb. saqarTveloSi gadaidga poz-

itiuri nabijebi evropuli konvenciis mniSvnelovani gadawyvetilebebis

teqstebis srulad an maTi reziumes saxiT gamoqveynebasTan dakavSire-

49 ix. saqarTvelos organuli kanoni `prokuraturis Sesaxeb organul kanonSi cv-

lilebebisa da damatebebis Sesaxeb~, 2003 wlis 21 ivnisi.
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biT. rogorc saqarTvelos sakonstitucio, ise uzenaesi sasamarTlo aqvey-

nebs evropuli sasamarTlos saqmeebs. es aseve xdeba arasamTavrobo or-

ganizaciebis mier.

aseve aRsaniSnavia, rom saqarTveloSi ganixileba iusticiis umaRlesi

skolis daarsebis sakiTxi. misi mizani iqneba sasamarTlos TanamSromelTa

momzadeba.50  am TvalsazrisiT Zalze mniSvnelovania, rom skolis saswav-

lo programiT gaTvaliswinebul iqnes specialuri kursi adamianis ufle-

baTa saerTaSoriso samarTlis Sesaxeb. kursSi didi yuradReba unda gama-

xvildes evropul konvenciasa da evropuli sasamarTlos precedentul

samarTalze.

erT-erTi sakiTxi, romelic dakavSirebulia evropuli konvenciis 1-l

muxlTan, aris korufciis problema. udavoa, rom rTulia, Tu saerTod

SesaZlebelia, adamianis uflebaTa efeqtiani dacvis uzrunvelyofa,

rodesac korufcias farTod aqvs fexi mokidebuli qveyanaSi. miuxedavad

imisa, rom saqarTvelos xelisufleba mraval RonisZiebas atarebs koru-

fciis winaaRmdeg sabrZolvelad, aseTi RinisZiebebi aSkarad ar aris sak-

marisi.51

sasamarTlo xelisuflebis mier korufciis winaaRmdeg gatarebuli

RonisZiebebis detaluri analizi gakeTebulia evropuli konvenciis me-6

muxlTan dakavSirebiT saqarTvelos kanonmdeblobis Seswavlis nawilSi.

1.4. daskvnebi da rekomendaciebi

a) adamianis uflebaTa evropul konvencias mniSvnelovani roli eni-

Weba saqarTvelos kanonmdeblobaSi. igi aris saqarTvelos kanonmdeblo-

bis nawili. konvencias miniWebuli aqvs konstituciaze da konstituciur

SeTanxmebaze dabali, magram sxva normatiul aqtebze, rogorebicaa: or-

ganuli kanonebi, kanonebi, prezidentis brZanebulebebi da sxv., maRali

ierarqiuli adgili;

b) adamianis uflebaTa evropuli konvenciis qarTul enaze oficialu-

ri Targmanis xarisxi zogadad miCneulia aradamakmayofileblad. saqa-

rTvelos kanonmdeblobaSi konvenciis gansakuTrebuli rolidan da misi

pirdapiri gamoyenebis aucileblobidan gamomdinare, unda gatardes

dauyovneblivi RonisZiebebi konvenciis qarTulenovani teqstis Targma-

nis gasaumjobeseblad;

g) unda iqnes uzrunvelyofili 1-li, me-4, me-6, me-12 da me-13 oqmebis

maRali xarisxiT Targmna da oficialur beWdviT organoSi dauyovnebliv

gamoqveyneba;

50 ix. iusticiis sabWos moxseneba 2000 wlis ganmavlobaSi Catarebuli samuSaos Ses-

axeb. xelmisawvdomia sabWos internet-gverdze: [www.coj.gov.ge].
51 xelisuflebis mier gatarebuli RonisZiebebis Sesaxeb ix. Evaluation Report on Georgia,

Adopted by the GRECO at its 5th Plenary Meeting, 11-15 June 2001, iqve.
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d) miuxedavad imisa, rom mzardia im saqmeebis raodenoba, romlebSic

erovnuli sasamarTloebi pirdapir iyeneben adamianis uflebaTa evropul

konvencias, aseTi saqmeebi jer kidev gamonaklisia. saqarTvelos uzenae-

si sasamarTlo da Tbilisis saolqo sasamarTlo gansakuTrebiT aqtiurni

arian konvenciis gamoyenebis TvalsazrisiT.

rac Seexeba evropuli sasamarTlos precedentuli samarTlis gamoye-

nebas, erovnuli sasamarTloebis umravlesoba Tavs ikavebs  evropuli sasa-

marTlos precedentuli samarTlis gamoyenebisagan. rogorc Cans, saqa-

rTvelos mosamarTleTa umravlesobas arasworad esmis is roli, romel-

ic unda Seasrulos evropuli sasamarTlos precedentulma samarTalma.

vinaidan konvenciisa da misi oqmebis adamianis uflebaTa standartebi

gamoixateba rogorc konvenciis teqstiT, ise konvenciiT gaTvaliswineb-

uli uflebebis safuZvelze Camoyalibebuli evropuli sasamarTlos prec-

edentuli samarTliT, saqarTvelos sasamarTloebma unda gamoiyenon ara

mxolod evropuli konvenciis teqsti, aramed aseve evropuli sasamarT-

los precedentuli samarTali.

saqarTvelos uzenaes sasamarTlosTan arsebuli samecniero-sako-

nsultacio sabWos mier saxelmZRvanelo dokumentis miReba, romelic Se-

exeba, inter alia, sasamarTlos precedentuli samarTlis rols konvenciis

ganmartebaSi, xels Seuwyobs saqarTvelos sasamarTloebis mier konve-

nciis adamianis uflebaTa standartebis gamoyenebis praqtikas;

e) iuridiuli profesiebis warmomadgenelTa swavleba udavod mniSvne-

lovani winapirobaa erovnul doneze adamianis uflebaTa evropuli konve-

nciis efeqtiani gamoyenebisaTvis. ukve gadadgmulia pozitiuri nabijebi

am mimarTulebiT. saqarTvelos kanonmdebloba iTvaliswinebs, rom mosa-

marTleobis, mosamarTlis TanaSemweobisa da advokatobis kandidatebma

unda Caabaron gamocda (testi), inter alia, adamianis uflebaTa saerTaSori-

so dokumentebze, evropuli konvenciis CaTvliT.

saxelmwifom unda gaataros efeqtiani RonisZiebebi adamianis ufle-

baTa evropuli konvenciis Sesaxeb informaciis gavrcelebis xelSewyo-bi-

saTvis. konvenciis teqstis xelmisawvdomobasTan erTad, mniSvnelo-vania

im gadawyvetilebaTa droulad da farTod gavrcelebis uzrunve-lyofa,

romlebic ganaviTareben Sesabamis precedentul samarTals. es preceden-

tuli samarTali unda gamoqveyndes srulad an, minimum, reziumes Tu amon-

aridis saxiT saxelmwifo enaze (enebze), gansakuTrebiT, oficialur beWd-

viT organoebSi, kompetenturi saministroebis sainformacio biuleteneb-

Si, iuridiul Jurnalebsa da sainformacio saSualebebSi, romlebiTac

sargeblobs iuridiuli sazogadoeba. RonisZiebebi, romlebic unda ga-

tardes saxelmwifos mier, raTa xeli Seewyos informaciis gavrcelebas

evropuli konvenciis Sesaxeb, moicavs saxelmwifo enaze (enebze)

saxelmZRvaneloebisa da sxva publikaciebis regularul gamocemas, rac

daexmareba konvenciis sistemisa da sasamarTlos ZiriTadi precedentebis

Sesaxeb informaciis gavrcelebas, Sesabamisi precedentebis aslebiT sasa-

marTlo xelisuflebis uzrunvelyofas, agreTve imis uzrunvelyofas, rom

saxelmwifo organizaciebSi, rogorebicaa: sasamarTloebi, policiis
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organoebi, cixis administracia an socialuri dacvis organoebi, aseve,

sadac aucilebelia, arasaxelmwifo organizaciebSi, rogorebicaa: ad-

vokatTa asociaciebi, profesiuli asociaciebi, da sxv., droulad ga-

vrceldes is gadawyvetilebebi, romlebic pirdapir kavSirSia maT saqmi-

anobasTan, saWiroebis SemTxvevaSi, ganmartebiT baraTTan an cirkularul

werilTan erTad;

v) vinaidan mosamarTleobis, mosamarTlis TanaSemweobisa da advoka-

tobis kandidatTa sagamocdo (testebis) programa TiTqmis identuria,

saerTo SeniSvna, romelic exeba yvela maTgans, isaa, rom mravali sakiTxi

ufro Teoriuli da zogadi xasiaTisaa, vidre praqtikaze orientirebuli.

sagamocdo sakiTxebi ufro koncentrirebuli unda iyos arsebiT ufle-

bebze, vidre instituciur meqanizmebze. zogadi daskvna sagamocdo pro-

gramebTan dakavSirebiT isaa, rom isini unda gaumjobesdnen;

z) im swavlebis garda, romelic miznad isaxavs Sesabamisi iuridiuli

profesiis ganxorcielebis uflebis mopovebas, aucilebelia, Seiqmnas

saswavlo programebi moqmedi mosamarTleebis, mosamarTleTa Tana-

Semweebisa da advokatebisaTvis. miuxedavad imisa, rom iusticiis sabWos

saswavlo centri awyobs sxvadasxva saswavlo kurssa da seminars mosa-

marTleebisaTvis, mosamarTleTa TanaSemweebisa da advokatebisaTvis, isi-

ni ar aris regularuli. regularulad unda Catardes saswavlo programebi

(mag., yovel 2/3 weliwadSi erTxel), raTa maT hqondeT ganaxlebuli info-

rmacia samarTlebriv ganviTarebaze, adamianis uflebaTa evropuli sasa-

marTlos precedentuli samarTlis CaTvliT. saswavlo programam unda

gaiTvaliswinos TiToeuli iuridiuli profesiis Taviseburebani;

T) adamianis uflebaTa evropuli konvenciisa da misi oqmebis gamoy-

eneba mniSvnelovnad aris damokidebuli efeqtian sainformacio poli-

tikaze evropuli konvenciis adamianis uflebaTa standartebTan dakav-

SirebiT. iuridiuli profesiis warmomadgenlebi unda iyvnen uzrunvely-

ofilni informaciiT evropuli sasamarTlos mier gadawyvetili mniS-

vnelovani saqmeebis Sesaxeb. saqarTveloSi ukve gadaidga garkveuli nab-

ijebi evropuli konvenciis mniSvnelovani gadawyvetilebebis teqstebis

srulad an maTi reziumes saxiT gamoqveynebasTan dakavSirebiT.
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2. me-2 muxli – sicocxlis ufleba

2.1. evropuli konvencia da misi ganmarteba

konvenciis me-2 muxlis mixedviT:

`1.yoveli adamianis sicocxlis ufleba daculia kanoniT. aravis Sei-

Zleba waerTvas sicocxle ganzrax, garda kanoniT gaTvaliswinebu-

li danaSaulisaTvis piris msjavrdebis Semdgom sasamarTlos gana-

Cenis aRsrulebisas.

2. sicocxlis warTmeva ar CaiTvleba am muxlis sawinaaRmdegod Cade-

nil qmedebad, rodesac igi ara umetes absoluturad aucilebeli

Zalis gamoyenebis Sedegia:

a) nebismieri piris aramarTlzomieri Zaladobisagan dasacavad;

b) kanonieri dapatimrebis ganxorcielebis an kanonierad dapatim-

rebuli piris gaqcevisaTvis xelis SeSlis mizniT;

g) ajanyebis an amboxebis CaxSobisaTvis kanonierad ganxorciele-

buli moqmedebisas.~

upirveles yovlisa, unda aRiniSnos, rom 1999 wlis 17 ivniss saqarTve-

lom xeli moawera me-6 oqms mSvidobianobis dros sikvdiliT dasjis gau-

qmebis Sesaxeb, romelic saqarTvelosaTvis ZalaSi Sevida 2000 wlis 1 maiss.

2002 wlis 3 maiss saqarTvelom xeli moawera me-13 oqms omis dros

sikvdiliT dasjis gauqmebis Sesaxeb. es oqmi saqarTvelosaTvis ZalaSi

Sevida 2003 wlis 1 seqtembers. amasTanave, 1999 wlis 22 marts saqarTvelo

SeuerTda samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso

paqtis me-2 fakultatiur oqms sikvdiliT dasjis gauqmebis Sesaxeb,

romelic saqarTvelosaTvis ZalaSi Sevida 1999 wlis 22 ivniss.

sicocxlis ufleba aris adamianis ZiriTadi ufleba, romelic yvela

sxva uflebis logikuri winapirobaa. me-2 muxli uzrunvelyofs pirdapir

dacvas saxelmwifos, da ara kerZo pirebis, qmedebebis winaaRmdeg. me-2

muxlis arss Seadgens piris dacva sicocxlis TviTneburi xelyofisagan

saxelmwifos mxridan. es muxli SeiZleba agreTve gamoyenebul iqnes ̀ umo-

qmedobiT gamowveul qmedebasTan~ mimarTebiT, romelzec pasuxs agebs

saxelmwifo xelisuflebis organoebi, magaliTad, rodesac ar arsebobs

samarTlebrivi dacvis saSualebebi, maTi uzrunvelyofa ki moeTxoveba

saxelmwifo xelisuflebas. amave dros, adamianis uflebaTa evropuli
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komisiis azriT, (a) saxelmwifo valdebulia, miiRos Sesabamisi zomebi si-

cocxlis dacvis mizniT52 da, amgvarad, (b) me-2 muxli ganapirobebs

saxelmwifos pozitiur valdebulebebs.53

aRniSnuli muxlis mniSvnelobaze xazgasmiT miuTiTebs adamianis ufle-

baTa evropuli sasamarTlos precedentuli samarTali, romelic ̀ upira-

tesobas aniWebs me-2 muxls, rogorc [...] konvenciis erT-erT ZiriTad debu-

lebas. es muxli icavs sicocxlis uflebas, romlis gareSec nebismieri sxva

uflebis ganxorcieleba yovelgvar azrs moklebulia.~54

aRsaniSnavia is garemoeba, rom me-2 muxli, TumcaRa misi teqsti mkafi-

od aregulirebs saxelmwifos warmomadgenelTa mier momakvdinebeli Za-

lis Segnebul an ganzrax gamoyenebas, ganmartebul iqna imgvarad, rom igi

vrce-ldeba ara marto ganzrax mkvlelobebze, aramed agreTve im situa-

ciebze, rodesac dasaSvebia `Zalis gamoyeneba~, rasac Sedegad SeiZleba

gauTvaliswinebeli sikvdili mohyves.

damatebiT unda aRiniSnos Semdegi mniSvnelovani sakiTxi, kerZod: ev-

ropuli konvenciis me-2 muxlis 1-li punqti avaldebulebs saxelmwifos,

ara marto Tavi Seikavos sicocxlis ganzrax da ukanono xelyofisagan,

aramed miiRos Sesabamisi zomebi Tavis iurisdiqciaSi myofi pirebis sic-

ocxlis uzrunvelsayofad. amgvari ara marto negatiuri, aramed pozitiu-

ri valdebulebebi SemoRebulia, ̀ sisxlis samarTlis efeqtiani debule-

bebis nacvlad, samarTaldarRvevaTa Cadenis Tavidan asacileblad, ras-

ac ganamtkicebs samarTaldamcavi meqanizmi darRvevaTa aRkveTis, CaxSo-

bisa da dasjis mizniT. aRniSnuli pozitiuri valdebulebebi moicavs piris

mkvlelobis efeqtur gamoZiebasa da, calsaxad gansazRvrul SemTxveveb-

Si, aRkveTis  operatiuli zomebis miRebas im piris dasacavad, romlis si-

cocxles safrTxes uqmnis sxva piris danaSaulebrivi qmedeba. yovelive

xsenebuli, agreTve, SeiZleba gavrceldes im SemTxvevazec, rodesac pa-

timrebi unda iqnen daculni, kerZod, rodesac isini sulierad arian daa-

vadebuli da ̀ avlenen TviTmkvlelobis safrTxis niSnebs.~55

unda aRiniSnos, rom sikvdiliT dasja saqarTveloSi gauqmda 1997 wels.

amis Sesaxeb detaluri informacia warmodgenilia winamdebare naSromSi

me-6 da me-13 oqmebis ganxilvis CarCoebSi.

52 ix.  7154/75, 1978 wlis 12 ivlisis gadawyvetileba, gadawyvetilebebi da moxsenebebi

(D.R.) 14, gv. 31 (32-33).

53 ix.  9348/81, 1983 wlis 28 Tebervlis gadawyvetileba, gadawyvetilebebi da mox-

senebebi (D.R.) 32, gv. 190 (199-200).

54 Pretty v. the United Kingdom, 2002 wlis 29 aprili, ECHR 2002-III, punqti 37.
55 iqve, punqti 38.
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2.2. saqarTvelos kanonmdebloba

2.2.1. saqarTvelos konstitucia

konstituciis me-15 muxlis mixedviT:

`1. sicocxle adamianis xelSeuvali uflebaa da mas icavs kanoni.

2. sasjelis gansakuTrebuli RonisZieba – sikvdiliT dasja, mis srul

gauqmebamde, SeiZleba gaTvaliswinebul iqnes organuli kanoniT si-

cocxlis winaaRmdeg mimarTuli gansakuTrebiT mZime danaSaulisa-

Tvis [...]~.

konstituciis me-15 muxlis me-2 punqti garkveulwilad anaqronizmia,

ramdenadac kanonma ̀ sasjelis gansakuTrebuli RonisZiebis - sikvdiliT

dasjis sruli gauqmebis Sesaxeb~ saqarTveloSi bolo mouRo ̀ sicocxlis

kanonieri mospobis~ praqtikas. am sakiTxTan dakavSirebuli kanoni ZalaSi

Sevida 1997 wlis 11 oqtombers. sikvdiliT dasja saqarTveloSi bolos

1995 wlis TebervalSi ganxorcielda. moqmedi sisxlis samarTlis kodeq-

si sasjelis umkacres zomad uvado Tavisuflebis aRkveTas iTvaliswinebs

(me-40 muxlis (i) punqti); arasrulwlovnebisaTvis (16 wlamde) sasjelis

umkacres zomad 10 wlamde Tavisuflebis aRkveTa, xolo 16-dan 18 wlamde

arasrulwlovanTaTvis, gansakuTrebiT mZime danaSaulisaTvis, 10-dan 15

wlamde Tavisuflebis aRkveTaa gansazRvruli (88-e muxlis 1-li da me-2

punqtebi).

2.2.2. sicocxlis TviTneburi xelyofisagan dacva

sisxlis samarTlis kodeqsSi warmodgenilia kari ̀ danaSauli adamianis

winaaRmdeg~, romelic moicavs Tavebs: danaSauli sicocxlis winaaRmdeg

(108-e-116-e muxlebi) da adamianis sicocxlisa da janmrTelobisaTvis sa-

frTxis Seqmna (127-e-136-e muxlebi). kodeqsi adamianis winaaRmdeg mima-

rTul Zaladobis aqts ganixilavs sisxlissamarTlebriv danaSaulad da

iTvaliswinebs Sesabamis sanqciebs amgvari samarTaldarRvevebisaTvis.

mkvleloba, Cadenili ganzrax Tu damamZimebel garemoebebSi, iTvleba erT-

erT umZimes danaSaulad. sasjelis saxiT sxvadasxva xangrZlivobis Tavi-

suflebis aRkveTaa gaTvaliswinebuli iseTi danaSaulebisaTvis, rogori-

caa: ganzrax mkvleloba uecari, Zlieri sulieri aRelvebis mdgomareoba-

Si, dedis mier axalSobilis ganzrax mkvleloba, sicocxlis mospoba ga-

ufrTxileblobiT da TviTmkvlelobamde miyvana.

saqarTvelos statistikis saxelmwifo departamentis monacemebiT,

2002 wels qveyanaSi registrirebulia ganzrax mkvlelobis 292 faqti,

romelTagan 75% gaxsnilia. 2001 welTan SedarebiT, gasul wels ganzrax

mkvlelobaTa maCvenebeli 11%-iT gaizarda.

kanonmdeblobis Tanaxmad, mkvlelobis nebismier faqtTan dakavSire-

biT unda Catardes amomwuravi da efeqturi gamoZieba. saqarTvelos kanon-
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mdeblobis Sesabamisad, mkvlelobasTan dakavSirebuli saqmeebis gamoZie-

bas awarmoebs generaluri prokuratura (da ara saqarTvelos Sinagan saqme-

Ta saministros organoebi).

2.2.3. omis safrTxisa da amasTan dakavSirebiT

sicocxlis winaaRmdeg mimarTuli danaSaulis

Semcireba

saqarTvelos samxedro politika myarad efuZneba demokratiuli da

mSvidobismoyvare saxelmwifos principebs, saxelmwifosi, romlis amo-

cana omis Tavidan acileba da SesaZlo agresiisagan qveynis dacvaa. ker-

Zod, saqarTvelos samxedro politika iTvaliswinebs saerTaSoriso sa-

marTlis sayovelTaod aRiarebul principebsa da normebs, saerTaSoriso

Tanamegobrobis erToblivi Zalisxmevis mxardaWeras omisa da SeiaraRe-

buli konfliqtebis Tavidan asacileblad, agreTve - uars saqarTveloSi

birTvuli iaraRis warmoebaze, ganlagebasa da misi teritoriis gavliT

transportirebaze.

saqarTvelos sisxlis samarTlis kodeqsi sisxlissamarTlebriv dana-

Saulad ganixilavs iseT qmedebebs, rogoricaa: agresiuli omis momzadeba

an warmoeba (404-e muxli), mowodeba agresiuli omis gaCaRebisaken (405-e

muxli), masobrivi ganadgurebis iaraRis damzadeba, SeZena an gasaReba (406-e

muxli), genocidi (407-e muxli) da danaSauli adamianurobis winaaRmdeg

(408-e muxli).

sisxlis samarTlis kodeqsi agreTve iTvaliswinebs uaRresad mkacr sa-

sjels saerTaSoriso humanitaruli samarTlis normebis darRvevebisa-

Tvis (411-e-413-e muxlebi).

sisxlis samarTlis kodeqsis mixedviT, sisxlis samarTlis danaSaulia

birTvuli iaraRis an sxva birTvuli asafeTqebeli mowyobilobis damza-

deba (232-e muxli).

saqarTvelo msoflios yvela qveyanasTan mimarTebiT ganuxrelad axo-

rcielebs mSvidobiani Tanaarsebobis politikas da mtkiced uWers mxars

yvela Sida Tu saerTaSoriso konfliqtis mxolod mSvidobiani gziT mog-

varebis princips.

am konteqstSi unda aRiniSnos saqarTvelos teritoriaze arsebuli

konfliqtebis dros Cadenili samxedro danaSaulebi. amgvar faqtebTan

dakavSirebiT aRZrulia sisxlis samarTlis saqmeebi. saqarTvelos gene-

ralurma prokuraturam moiZia uamravi masala, mtkicebuleba da mowmeTa

Cveneba. TumcaRa, avtors xeli ar miuwvdeba raime monacemebze romelime

piris winaaRmdeg konkretul sisxlissamarTlebriv braldebasTan dakav-

SirebiT.
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2.2.4. sicocxlis ganuyofeli uflebis dasacavad

ganxorcielebuli zomebi

axlo momavalSi saqarTvelos erT-erTi umTavresi problemaa siRari-

bis daZleva. am konteqstSi unda aRiniSnos, rom 2000 wlis ianvarSi

saqarTvelos mTavrobam miiRo dokumenti – `socialuri ganviTarebis

proeqti~, romelmac safuZveli Cauyara saqarTvelos socialuri sferos

gardaqmnis axal grZelvadian programas.

programaSi Semdegi strategiuli miznebia gaerTianebuli:

• mosaxleobis saarsebo pirobebisa da materialuri mdgomareobis

mniSvnelovani gaumjobeseba;

• efeqtiani SromiTi mowyobisa da dasaqmebis uzrunvelyofa, samuSao

Zalis xarisxisa da konkurentunarianobis gazrda;

• dasaqmebis, socialuri dacvis, ganaTlebis, janmrTelobis dacvisa

da kulturis sferoebSi konstituciuri garantiebis realizaciis

uzrunvelyofa;

• socialuri politikis sferoSi aqcentis gadatana ojaxze, ojaxis,

qalebis, bavSvebisa da axalgazrdebis uflebebisa da socialuri ga-

rantiebis uzrunvelyofa;

• demografiuli mdgomareobis gaumjobeseba da socialuri infras-

truqturis srulyofa.

winamdebare naSromis sxva TavebSi warmodgenilia ufro dawvrilebiTi

informacia bavSvebis janmrTelobisa da sicocxlis dacvis sakiTxebTan

dakavSirebiT.

saqarTveloSi SemuSavda da amoqmedda saxelmwifo samedicino pro-

gramebi: ̀ meanoba~ da ̀ samedicino daxmareba bavSvebisaTvis~. orive pro-

grama agebulia sadazRvevo principebze. Sromis, janmrTelobisa da so-

cialuri dacvis saministroSi Seiqmna specialuri komisia, romelic Sei-

swavlis dedaTa da bavSvTa sikvdilianobis aRmofxvris efeqtur gzebs.

dedaqalaqsa da mimdebare raionebSi Sromis, janmrTelobisa da soci-

aluri dacvis ministris brZanebis safuZvelze orsuli, mSobiare da melo-

gine qalebisa da axalSobilTaTvis Seiqmna referaluri sistema, romlis

mizania mSobiarobasTan dakavSirebul garTulebaTa ricxvis Semcireba,

orsuli, mSobiare da melogine qalebis mkurnaloba, avadmyofi da dRena-

kluli bavSvebis Sobadobis albaTobis Semcireba, iseve rogorc maTi mkur-

naloba.

1997 wlis ianvarSi saqarTvelos prezidentma gamosca brZanebuleba

`axalSobilTa kvebis regulirebadi sistemis Seqmnis Sesaxeb~. Camoyalib-

da ZuZuTi kvebis erovnuli komiteti, romelmac jandacvis muSakebisa-

Tvis Caatara treningebi Semdeg Temebze: ̀ ZuZuTi kveba~, ̀ iniciativa bavS-

visadmi keTilganwyobili saavadmyofos Sesaxeb~, ̀ qalis rZis Semcvleleb-

is marketingis saerTaSoriso kodeqsi~. gaeros bavSvTa fondisa (UNICEF)

da arasamTavrobo organizacia ̀ karitasTan~ (`Caritas~) erTad Sromis, jan-

mrTelobisa da socialuri dacvis saministrom ganaxorciela mTeli rigi
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RonisZiebebisa, romlebic gansaxilvel sakiTxTan uSualod aris daka-

vSirebuli. kerZod, saqarTvelos rva regionSi qalis rZis Semcvlelebis

marketingis saerTaSoriso kodeqsis monitoringis mizniT ganisazRvra

procedura, romlis ganxorcielebisas miRweul Sedegebze dayrdnobiT

momzadebuli moxseneba aRiarebul iqna erT-erT saukeTeso dokumentad

da waredgina janmrTelobis dacvis msoflio organizacias.

1999 wlis seqtemberSi saqarTvelos parlamentma miiRo kanoni ̀ bavSv-

Ta bunebrivi kvebis dacvisa da xelSewyobis, xelovnuri sakvebis moxmare-

bis Sesaxeb~, romelsac safuZvlad daedo qalis rZis Semcvlelebis marke-

tingis saerTaSoriso kodeqsis debulebebi. garda amisa, SemuSavda da dai-

nerga saxelmwifo standarti ̀ bavSvTa kvebis formula N1~.

1995 wlidan xorcieldeba saxelmwifo samedicino programebi usa-

frTxo dedobisa da bavSvTa gadarCenis Sesaxeb. maTi mizania orsul qal-

Ta meTvalyureoba, orsulobasTan dakavSirebuli garTulebebis Tavidan

acileba, usafrTxo mSobiarobis uzrunvelyofa da, saWiroebis SemTxveva-

Si, samedicino daxmarebis aRmoCena.

1999 wels Camoyalibebulma janmrTelobis dacvis sistemis marTvisa

da dafinansebis axalma meqanizmma aucilebeli gaxada bavSvTa janmrTe-

lobis dazRvevis erTiani saxelmwifo programis SemuSaveba. am programa-

Si gaerTianebulia Semdegi qveprogramebi:

• 3 wlamde asakis bavSvTa samedicino daxmarebis saxelmwifo progra-

ma;

• q. TbilisSi 3 wlamde asakis bavSvTa mwvave avadmyofobis SemTxveva-

Ta marTvis saxelmwifo programa;

• bavSvTa kardioqirurgiuli daxmarebis saxelmwifo programa;

• mSobelTa zrunvas moklebuli adreuli asakis bavSvTa samedicino

daxmarebis saxelmwifo programa;

• mSobelTa zrunvas moklebul bavSvTa, agreTve im bavSvTa samedici-

no daxmarebis saxelmwifo programa, romlebic saWiroeben mudmiv

mkurnalobas.

programis ganxorcielebaSi monawileobs 255 samedicino dawesebule-

ba. misi biujeti Seadgens 10.6 milion lars.

Sromis, janmrTelobisa da socialuri dacvis saministrom mxari dau-

Wira da daiwyo janmrTelobis dacvis msoflio organizaciis (WHO) bavSv-

Ta daavadebebis integrirebuli marTvis iniciativis (IMCI) ganxorciele-

ba. amasTan dakavSirebiT, 1999 wlis dekembridan UNICEF-is daxmarebiT

daiwyo Sesabamisi adaptirebuli erovnuli programis SemuSaveba. adap-

taciis gegmis momzadebisa da IMCI-s saswavlo programebis ganxorcieleb-

is mizniT Seiqmna samuSao jgufi.

saqarTvelom Sesabamis saxelSekrulebo organoebs warudgina pirve-

ladi da meore perioduli moxsenebebi ekonomikuri, socialuri da kul-

turuli uflebebis saerTaSoriso paqtis, bavSvis uflebaTa konvenciisa

da qalTa diskriminaciis yvela formis aRmofxvris konvenciis imple-
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mentaciis Sesaxeb. aRniSnulma saxelSekrulebo organoebma warmodgeni-

li pirveladi moxsenebebi ukve ganixiles 2000 wlis aprilsa da maisSi,

agreTve 1999 wlis ivnisSi.

2.2.5. samedicino daxmarebis problema saqarTvelos

sasjelaRsrulebis dawesebulebebSi

iusticiis saministros monacemebiT, 2000 wels sasjelaRsrulebis

dawesebulebebSi ambulatoriuli vizitebis maCvenebelma daaxloebiT

4800 Seadgina (TavisuflebaaRkveTil pirTa saerTo raodenoba iyo 8703).

3000 pacients Cautarda samedicino mkurnaloba. cixis saavadmyofoSi ganx-

orcielda 144 qirurgiuli operacia; 2001 wels ambulatoriuli viziteb-

is maCvenebelma 5000-s miaRwia (TavisuflebaaRkveTil pirTa saerTo

raodenoba iyo 7708). 3300 pacients Cautarda samedicino mkurnaloba. ganx-

orcielda 150 qirurgiuli operacia;

2003 wlis 1-li Tebervlis mdgomareobiT, sasjelaRsrulebis sistemis

samkurnalo dawesebulebebSi mkurnaloba Cautarda 1696 pacients. ambu-

latoriuli vizitebis maCvenebelma 39415-s miaRwia.

1998 wlidan patimarTa Soris sikvdilianobis maCvenebeli TandaTano-

biT mcirdeba. 1996 wels sxvadasxva daavadebis gamo gardacvlil pati-

marTa ricxvi 78-s aRwevda (TavisuflebaaRkveTil pirTa saerTo radeno-

bis 0,8%), 1997 wels gardaicvala 92 patimari (0,9%), 1998 wels – 85 patima-

ri (0,8%), 1999 wels – 59 patimari (0,6%), 2000 wels – 62 patimari (0,5%),

2001 wels – 52 patimari (0,5%), xolo 2002 wels – 39 patimari (0,45%).

2.2.6. gardacvlil patimarTa raodenoba da maTi

sikvdilis mizezebi

qvemoT warmogidgenT saqarTvelos iusticiis saministrodan mopo-

vebul informacias:

gardacvlil patimarTa saerTo raodenoba 2001 wlis 1-li ianvris mdgo-

mareobiT – 52. gardacvalebis mizezebi: tuberkulozi – 23, gulis daa-

vadeba – 14, TviTmkvleloba – 6, intoqsikacia – 5, mkvleloba – 3, RviZlis

kibo – 2, eleqtrotravma – 3, sasunTqi gzebis daavadeba – 3, sefsisi – 1,

sxeulis dazianeba – 1, kuW-nawlavis mwvave daavadeba – 1;

gardacvlil patimarTa raodenoba 2002 wlis 1-li ianvris mdgomareo-

biT - 31. gardacvalebis mizezebi: tuberkulozi – 13, gulis daavadeba – 6,

ubeduri SemTxveva – 5, RviZlis kibo – 2, tvinis SeSupeba – 2, sefsisi – 1,

sxeulis dazianeba – 1, kuW-nawlavis mwvave daavadeba – 1;

gardacvlil patimarTa raodenoba 2003 wlis 1-li ianvris mdgomareo-

biT - 39. gardacvalebis mizezebi: gulis mwvave daavadeba - 17, tuberku-

lozi - 6, mkvleloba – 5, TviTmkvleloba – 4, mwvave cerebraluri Trom-

bozi – 2, filtvis kibo - 1, distrofia - 1, tvinis mwvave SeSupeba - 1, ube-

duri Sem-Txveva – 1, tvinSi sisxlis mimoqcevis darRveva – 1.
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am konteqstSi unda aRiniSnos, rom `patimrobis Sesaxeb~ kanoni (1999

wlis 22 ivlisi) ar iTvaliswinebs debulebebs, romlebic miznad isaxavs,

Tavidan aicilos winaswar patimrobaSi myof TavisuflebaaRkveTil pir-

Ta da msjavrdebulTa Soris SesaZlo TviTmkvleloba. es xarvezi unda

gamoswordes, miuxedavad imisa, rom adamiani sicocxlisa Tu sikvdilis

Taobaze gadawyvetilebas TviTon iRebs Tavisufali nebis safuZvelze.

evropis sabWos wamebis winaaRmdeg brZolis komitetis (CPT) mier saqa-

rTvelos Sesaxeb gakeTebuli moxsenebis inglisur da qarTul enebze gamo-

qveynebis Semdeg iusticiis saministrom miiRo konkretuli zomebi sas-

jelTa aRsrulebis sistemaSi arsebuli mdgomareobis gaumjobesebis

mizniT. kerZod, iusticiis ministrma daamtkica cixis samedicino dawese-

bulebebis droebiTi debulebebi, romelTa Tanaxmad, samedicino depar-

tamenti sabolood gamoeyo sasjelaRsrulebis departaments. miRebul

iqna Sidasauwyebo programebi TavisuflebaaRkveTil pirTa janmrTelo-

bis dacvis mizniT, kerZod, adamianis imunodeficitis virusis/SeZenili

imunodeficitis sindromisa (HIV/AIDS) da  sqesobrivi gziT gadamdebi daa-

vadebebis winaaRmdeg. Sromis, janmrTelobisa da socialuri dacvis samin-

istrosTan TanamSromlobiT, iusticiis saministrom miiRo gadawyvetile-

ba samedicino-fsiqiatriuli eqspertizis Sedegad TavisuflebaaRkveTil

pirTa samkurnalo dawesebulebidan Cveulebrivi klinikisaTvis gadacemis

Sesaxeb. damatebiT unda aRiniSnos, rom saTanadod iqna aRWurvili aras-

rulwlovanTa gamosasworebeli dawesebulebisa da erT-erTi saerTo pen-

itenciaruli dawesebulebis samedicino ganyofilebebi; garemontda oTxi

palata qalTa koloniaSi da aTi sakanipalata tuberkuloziT daavadebu-

li patimrebisaTvis.

tuberkulozis problemasTan dakavSirebiT mizanSewonlia, aRiniSnos,

rom 2002 wels wiTeli jvris saerTaSoriso komitetTan (ICRC) TanamSrom-

lobiT 6142 patimars Cautarda samedicino Semowmeba tuberkulozis niS-

nebis gamovlenis mizniT. maTgan 473-s aRmoaCnda tuberkulozi (2001 wels

586-s). yvela avadmyofi patimari Caeba DOTS-is programaSi. 353 patimari

gadayvanil iqna cixis specialur samkurnalo dawesebulebaSi, xolo dan-

arCenebs mkurnaloba CautardaT Sesabamis penitenciarul dawesebule-

bebSi.

2.2.7. aucilebeli mogeriebisas ganxorcielebuli

qmedebebi

saqarTvelos sisxlis samarTlis kodeqsis 28-e muxlis Tanaxmad, mar-

TlsawinaaRmdegod ar moqmedebs is, vinc kodeqsiT gaTvaliswinebul

qmedebas Caidens aucilebeli mogeriebis mdgomareobaSi. amave dros, mkv-

leloba aucilebeli mogeriebis farglebis gadacilebiT ganixileba

rogorc sisxlis samarTlis danaSauli da isjeba kanoniT (sisxlis sama-

rTlis kodeqsi, 113-e muxli).

sisxlis samarTlis kodeqsis 29-e muxlis 1-li punqtis Tanaxmad, mar-

TlsawinaaRmdegod ar moqmedebs is, vinc xelisuflebis organoSi war-
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sadgenad Seipyrobs damnaSaves saamisod aucilebeli zomis gadaucile-

blad. amasTan, mkvleloba damnaSavis SepyrobisaTvis aucilebeli zomis

gadacilebiT ganixileba rogorc sisxlis samarTlis danaSauli da isjeba

kanoniT (sisxlis samarTlis kodeqsi, 114-e muxli).

2.2.8. evTanazia

`janmrTelobis dacvis Sesaxeb~ kanonis 148-e muxlis Sesabamisad, ter-

minalur stadiaSi myof qmedunarian, gacnobierebuli gadawyvetilebis

miRebis unaris mqone avadmyofs ufleba aqvs, uari ganacxados sareanima-

cio, sicocxlis SemanarCunebel da paliatiur mkurnalobaze. termi-

nalur stadiaSi avadmyofis ugono mdgomareobaSi yofnis SemTxvevaSi mis

naTesavs an kanonier warmomadgenels ufleba aqvs, momakvdavi adamianis

Rirsebis dacvis mizniT da misi (pacientis) pirovnuli Sexedulebebis

gaTvaliswinebiT, uari ganacxados sareanimacio, sicocxlis Semana-

rCunebel da paliatiur mkurnalobaze.

miuxedavad amisa, ugono mdgomareobaSi myof avadmyofs utardeba saTa-

nado mkurnaloba im SemTxvevaSi, Tu avadmyofs winaswar, roca mas hqonda

gacnobirebuli gadawyvetilebis miRebis unari, ar hqonia gancxadebuli

uari sareanimacio, sicocxlis SemanarCunebel da paliatiur mkurna-

lobaze (149-e muxli).

xsenebuli kanonis 151-e muxlis Tanaxmad, samedicino personals, agre-

Tve nebismier sxva pirs, ekrZaleba evTanaziis ganxorcieleba an masSi mona-

wileoba.

analogiuri Sinaarsis debulebebs iTvaliswinebs agreTve kanoni ̀ paci-

entis uflebebis Sesaxeb~ (24-e muxli).

saqarTvelos samarTlebriv sistemaSi mkvleloba ar aris nebadarTu-

li msxverplis survilis SemTxvevaSic ki. sisxlis samarTlis kodeqsis 110-e

muxlis Tanaxmad, evTanazia (anu ̀ mkvleloba msxverplis daJinebuli Txo-

vniT da misi namdvili nebis Sesabamisad, Cadenili momakvdavis Zlieri

fizikuri tkivilisagan gaTavisuflebis mizniT~) ganixileba rogorc mkv-

leloba da isjeba Tavisuflebis aRkveTiT 5 wlamde vadiT.

2.2.9. aborti

saqarTvelos kanonmdeblobis Tanaxmad, adamianis sicocxle iwyeba im

momentidan, rodesac axalSobili dedis mucels moscildeba. Sesabamisad,

saubari mkvlelobis Sesaxeb mxolod maSin aris SesaZlebeli, rodesac nayo-

fi nawilobriv mainc gamoeyofa dedis saSos, Tundac ar sunTqavdes. amis

gamo kanoni ar axdens orsulobis xelovnuri Sewyvetis kriminalizacias,

Tu, ra Tqma unda, daculi iqneba kanonis yvela moTxovna.

amave dros, sisxlis samarTlis kodeqsi iTvaliswinebs sakmaod mkacr

sanqciebs, maT Soris Tavisuflebis aRkveTas ukanono abortis ganxo-

rcielebisaTvis. amasTan, 2000 wlis maisSi saqarTvelos parlamentma mii-

Ro ̀ abortis Sesaxeb~ kanoni. igi SemuSavebul iqna adamianis uflebaTa sfe-
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roSi im saerTaSoriso aqtebis Sesabamisad, romelTa monawile saxelmwi-

foc aris saqarTvelo.

2.2.10. cecxlsasroli iaraRis gamoyeneba

samarTaldamcav organoTa TanamSromlebis mier cecxlsasroli iara-

Ris gamoyenebis sakiTxebs awesrigebs kanoni ̀ policiis Sesaxeb~. kanonis

me-13 muxli krZalavs amgvari iaraRis gamoyenebas iseT adgilebSi, sadac

SesaZloa sxva pirTa daSaveba, agreTve orsulobis, mcirewlovnobis, inva-

lidobis, xandazmulobis aSkara niSnebis mqone pirTa mimarT, im SemTxve-

vebis garda, rodesac isini SeiaraRebulni an jgufurad esxmian Tavs, rac

safrTxes uqmnis moqalaqis an policiis TanamSromlis sicocxles. analo-

giuri Sinaarsis debulebas iTvaliswinebs agreTve ̀ saxelmwifo uSiSro-

ebis Sesaxeb~ kanonis me-11 muxli. amasTan, orive kanoni krZalavs iseTi

cecxlsasroli iaraRisa da sabrZolo masalis gamoyenebas, romelic ̀ ada-

mianis mZime dasaxiCrebas iwvevs, dakavSirebulia gaumarTlebel riskTan

da ikrZaleba saerTaSoriso samarTlebrivi aqtebiT~.

saqarTvelos Sinagan saqmeTa saministros monacemebiT, 1996-2000 wleb-

Si registrirebulia policiis TanamSromelTa mier cecxlsasroli iara-

Ris aramarTlzomieri gamoyenebis rva SemTxveva. 2001 wels aRiniSna oTxi

aseTi SemTxveva. yvela SemTxvevaSi saministros Sesabamisi organoebis

mier Catarda oficialuri mokvleva, xolo generaluri prokuraturis

mier – saTanado gamoZieba. amis Sedegad aRiZra eqvsi sisxlis samarTlis

saqme, romlebsac mohyva Sesabamisi msjavrdeba. erT SemTxvevaSi polici-

is TanamSromeli gaTavisuflebul iqna dakavebuli Tanamdebobidan, xolo

misi uSualo xelmZRvanelebis winaaRmdeg gamoyenebul iqna disciplinu-

ri zomebi.

amgvari faqtebis aRkveTis mizniT, axlaxan Sinagan saqmeTa ministrma

gamosca brZaneba policiis TanamSromelTa sabrZolo mzadyofnis amaR-

lebis sakiTxebSi regularuli mecadineobebis Catarebis Sesaxeb. am

brZanebaSi gansakuTrebuli yuradReba eTmoba ̀ policiis Sesaxeb~ kanonis

Seswavlas, romelic mkafiod gansazRvravs yvela SemTxvevas, rodesac

policiis moxeleebs SeuZliaT cecxlsasroli iaraRis gamoyeneba.

bolo ramdenime wlis manZilze registrirebuli ar yofila uSiSroeb-

is samsaxuris TanamSromelTa mier cecxlsasroli iaraRis aramarTl-

zomieri gamoyenebis faqtebi.

2.2.11. aranebayoflobiTi gauCinareba

RonisZiebebi adamianebis gauCinarebis aRkveTis mizniT gansakuTrebiT

mniSvnelovania sicocxlis TviTneburad mospobis Tavidan acilebis val-

debulebis konteqstSi.

adamianTa gaurkveveli gauCinarebis Sesaxeb Setyobineba, werilobiTi

Tu zepiri formiT, maT Soris telefonis meSveobiT, Setanil unda iqnes

Sinagan saqmeTa organoebSi. igi eqvemdebareba dauyovnebliv registra-
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cias. aseTi Setyobinebis miRebisTanave Semdegi RonisZiebebi unda ga-

tardes: dadgindes piris gauCinarebis dro da garemoebebi, iseve rogorc

misi garegnoba da Cacmuloba, `cxel kvalze~ miRebul iqnes zomebi gau-

Cinarebuli adamianis adgilsamyofelis dadgenis mizniT. informacia ad-

amianis gauCinarebis Sesaxeb gadaicema televiziiT da qveyndeba mediis

sxva saSualebebiT, agreTve am piris fotosuraTebi da monacemebi egza-

vneba xelisuflebis Sesabamis organoebs. garda amisa, xorcieldeba zomebi

amoucnobi gvamebis identifikaciisaTvis, Semowmeba tardeba Sromis, jan-

mrTelobisa da socialuri dacvis saministros sistemis dawesebulebeb-

Si, Sesabamisi miTiTebebi eZleva saxelmwifo sazRvris dacvis saxelmwi-

fo departaments gauCinarebuli piris sazRvarze dakavebis mizniT da

a.S. Tu xuTi dRis ganmavlobaSi ver moxerxda piris aRmoCena, iwyeba sasa-

marTlo gamoZieba. im RonisZiebaTa dawvrilebiTi nusxa, romlebic unda

ganxorcieldes gauCinarebuli piris adgilsamyofelis dasadgenad, gan-

sazRvrulia Sinagan saqmeTa ministris brZanebiT.

Tu sasamarTlo gamoZiebis procesSi cxadi xdeba, rom gauCinarebuli

piri aris sisxlis samarTlis danaSaulis msxverpli, prokuraturam unda

aRZras sisxlis samarTlis saqme. gauCinarebuli piris Zebna wydeba or

SemTxvevaSi: Tu dadgindeba piris adgilsamyofeli an piri gardacvli-

lad gamocxaddeba kanonis safuZvelze.

arc xelisuflebis organoebsa da arc saqarTvelos saxalxo damcvel-

is (ombudsmenis) aparats ar miuRia raime Setyobineba gauCinarebis Taobaze

iseT garemoebebSi, rodesac arsebobda safuZveli, eWvi mietanaT masSi

samarTaldamcavi organoebis an uSiSroebis Zalebis monawileobaze.

2.3. daskvnebi da rekomendaciebi

a) SeiZleba davaskvnaT, rom saqarTveloSi sicocxlis ufleba adek-

vaturad aris daculi, gansakuTrebiT, sikvdiliT dasjis gauqmebis Tval-

sazrisiT;

b) saqarTvelos mTavrobam ar unda daiSuros Zalisxmeva siRaribis

problemis dasaZlevad, unda gaafarToos da sruli moculobiT ganaxor-

cielos janmrTelobis dacvis sferoSi arsebuli saxelmwifo programe-

bi, gansakuTrebiT, qalebis, bavSvebisa da sxva daucvel jgufebTan mima-

rTebiT, sicocxlis uflebis ganmtkicebisa da dacvis gaTvaliswinebiT;

g) ramdenadac ̀ patimrobis Sesaxeb~ kanoni ar Seicavs debulebas Tavis-

uflebaaRkveTil pirTa Soris SesaZlo TviTmkvlelobebis Tavidan ac-

ilebis Sesaxeb, mizanSewonilad migvaCnia am kanonSi Sesabamisi cvlilebe-

bis Setana;

d) aucilebeli zomebi unda iqnes miRebuli gaeros adamianis ufleba-

Ta komitetis Semdegi rekomendaciis Sesrulebis mizniT: `monawile

saxelmwifom unda miiRos sagangebo zomebi yvela dakavebuli piris sic-

ocxlisa da  janmrTelobis uflebis dasacavad, rogorc es aRniSnulia

paqtis (ICCPR) me-6 da me-7 muxlebSi;
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e) agreTve aucilebelia, uzrunvelyofil iqnes dakavebuli piris

sikvdilis TiToeuli SemTxvevis dauyovnebliv gamoZieba damoukidebu-

li uwyebis mier. am TvalsazrisiT agreTve mxedvelobaSi unda iqnes miRe-

buli wamebis winaaRmdeg brZolis komitetis (CPT) saqarTvelos Sesaxeb

2001 wlis moxsenebaSi Camoyalibebuli Sesabamisi rekomendaciebi.56

56 ix. dokumenti CPT/Inf(2002)14.
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3. me-3 muxli – wamebis akrZalva

3.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-3 muxlis Tanaxmad:

`aravin SeiZleba daeqvemdebros wamebas an araadamianur an dama-

mcirebel mopyrobas an sasjels.~

me-3 muxli konvenciis erT-erTi is muxlia, romlisganac gadaxveva dauS-

vebelia.57  Tumca misi moqmedebis sfero sakmaod farToa horizontalur

ganzomilebaSi, darRvevis dasadgeni vertikaluri zRvari maRalia. mar-

Talia, sasamarTlo me-3 muxlis moqmedebas qvemoganxilul sxvadasxva

sakiTxze avrcelebs, magram imavdroulad mopyrobas Tu sasjels sisas-

tikis minimaluri xarisxi unda axasiaTebdes, raTa man precedentuli sa-

marTliT dadgenil zRvars miaRwios. am minimumis Sefaseba, gamomdinare

mopyrobis xasiaTidan, SedarebiTia. igi saqmis yvela iseT garemoebaze aris

damokidebuli, rogoricaa: mopyrobis xangrZlivoba, misi fizikuri da

sulieri Sedegebi, zog SemTxvevaSi, msxverplis sqesi, asaki da janmrTe-

lobis mdgomareoba.58

sasamarTlom mravaljer ganmarta, rom me-3 muxli demokratiuli sazo-

gadoebis erT-erT yvelaze fuZemdeblur faseulobas iTvaliswinebs. igi

upirobod krZalavs wamebas, araadamianur Tu damamcirebel mopyrobasa

Tu sasjels da misi garantiebi pirze misi gasakicxi saqcielis miuxedavad

vrceldeba.59  wevr saxelmwifoebze evropuli konvenciis 1-li da me-3 mu-

xlebiT dakisrebuli valdebuleba ̀ saxelmwifoebisgan moiTxovs Roni-

sZiebebis gatarebas imis uzrunvelsayofad, rom maT iurisdiqciaSi my-

ofi fizikuri pirebi ar daeqvemdebaron wamebas... kerZo pirTa mxridan

aramarTebuli mopyrobis CaTvliT... es RonisZiebebi unda uzrunvely-

ofdes gansakuTrebiT bavSvebisa da sxva daucvel pirTa qmediT dacvas.~60

57 evropuli konvenciis me-15 muxlis me-2 punqti.

58 sxva saqmeebTan erTad, ix., kalaSnikovi ruseTis winaaRmdeg (Kalashnikov v. Russia),

2002 wlis 15 ivlisi, ECHR 1999-V, 95-e punqti.

59 sxva saqmeebTan erTad, ix., axmedi avstriis winaaRmdeg (Ahmed v. Austria), 1996 wlis

17 dekemberi, Reports of Judgments and Decisions 1996-VI, 38-e punqti; Cahali gaer-

Tianebuli samefos winaaRmdeg (Chahal v. the United Kingdom), 1996 wlis 14 noemberi,

Reports 1996-V,  73-e-74-e punqtebi.

60 `z~ da sxvebi gaerTianebuli samefos winaaRmdeg (Z. and Others v. the United King-
dom), 2001 wlis 10 maisi, ECHR 2001-V 73-e punqti.



45

saberZneTis saqmeze 1969 wels komisiam sisastikis xarisxis mixedviT

me-3 muxlSi mocemul cnebebs Soris gansxvaveba aRwera:

wameba: araadamianuri mopyroba, romelic miznad isaxavs informaci-

is miRebas an aRiarebis miRwevas, anda piris dasjas.

aradamianuri mopyroba an sasjeli: mopyroba, romelic ganzrax iwvevs

mZime sulier an fizikur tanjvas da romelic mocemul konkretul

SemTxvevaSi ar SeiZleba gamarTlebuli iyos.

damamcirebeli mopyroba an sasjeli: mopyroba, romelic Riad am-

cirebs pirs sxva piris an pirTa winaSe, an aiZulebs mas, imoqmedos

Tavisi sindisis sawinaaRmdegod.61

SemdegSi sasamarTlom es cnebebi Semdegnairad Camoayaliba:

wameba: ganzraxi araadamianuri mopyroba, romelic Zalze mZime da

sastik tanjvas iwvevs.

araadamianuri mopyroba an sasjeli: Zlieri fizikuri da sulieri

tanjvis miyeneba.

damamcirebeli mopyroba: aramarTebuli moproba, romelic miznad

isaxavs msxverplSi SiSis, tkivilis, arasrulfasovnebis  gancdis

aRZvras, romelsac SeuZlia  daamciros da daakninos igi da, savarau-

dod, gatexos misi fizikuri da moraluri winaaRmdegoba.62

1990 wlis gadawyvetilebaSi saqmeze – selmuni safrangeTis winaaRm-

deg (Selmouni v. France) –evropulma sasamarTlom daadgina:

`garkveuli qmedebebi, romlebic warsulSi kvalificirdeboda rogorc

`araadamianuri da damamcirebeli mopyroba~ da ara ̀ wameba~, momavalSi Se-

iZleba sxvagvarad iqnes klasificirebuli... adamianis uflebaTa da Ziri-

Tad TavisuflebaTa dacvis sferoSi arsebuli sul ufro da ufro mzardi

standarti Sesabamisad da gardauvlad moiTxovs ufro met ganuxrelobas

demokratiuli sazogadoebis fuZemdebluri faseulobebis SefasebaSi.~63

evropulma sasamarTlom daadgina, rom me-3 muxlis ganuyofeli nawil-

ia saproceso valdebuleba, me-3 muxlis sawinaaRmdego mopyrobis mtkice-

bis pasuxad Catardes qmediTi, saxeldobr, gulmodgine da drouli

gamoZieba, romelic sagamoZiebo moqmedebebze momCivanis qmediT xelmi-

sawvdomobas uzrunvelyofs.64

61 dania, norvegia, SvedeTi da niderlandebi saberZneTis winaaRmdeg (Denmark, Nor-
way, Sweden and the Netherlands v. Greece), 1969 wlis 5 noemberi, 12  134.

62 irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United Kingdom), 1978

wlis 18 ianvari, Series A no. 25, 162-e punqti.

63 1999 wlis 28 ivlisi, ECHR 1999-V. 101-e punqti.

64 ix.: asenovi bulgareTis winaaRmdeg (Assenov v. Bulgaria), 1998 wlis 28 oqtomberi,

Reports 1998-VIII da labita italiis winaaRmdeg (Labita v. Italy), 2000 wlis 6 aprili,

ECHR 2000-IV; saqmeze – koceri kurti TurqeTis winaaRmdeg (Koceri Kurt v. Turky),

1998 wlis 25 maisi, Reports 1998-III – sasamarTlom daadgina, rom ganmcxadebeli

araadamianuri da damamcirebeli mopyrobis msxverpli iyo xelisufalTa xelT

myofi misi vaJis gauCinarebisa da qmediTi gamoZiebis ararsebobis gamo.
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patimrobis pirobebTan dakavSirebiT, saqmeze – egsi Sveicariis wina-

aRmdeg (Eggs v. Switzerland) – sasamarTlos gadawyvetilebis Tanaxmad, is

faqti, rom patimrobis pirobebi ̀ patimrebTan mopyrobis Sesaxeb~ evro-

pis sabWos 1973 wlis standartul minimalur wesebs (amJamad Canacvle-

bulia 1987 wlis evropuli penitenciaruli wesebiT) ar Seesabameba, au-

cileblad me-3 muxlis darRvevas ar niSnavs da arc imaze miuTiTebs, rom

me-3 muxlisa da wamebis sawinaaRmdego evropuli konvenciis standartebs

Soris wonasworoba arsebobs.65  erT-erTi magaliTi, sadac me-3 muxlis dar-

Rvevaze ganacxadi wamebis sawinaaRmdego komitetis  moxsenebas emyare-

boda da warumatebeli aRmoCnda, iyo delazarusis (Delazarus) saqme.66

saqmeze – ̀ b~ gaerTianebuli samefos winaaRmdeg (B v. the United Kingdom) –

dadginda, rom Tavisuflebis aRkveTis gansazRvruli adgilebis ̀ SemaS-

foTebeli gadatvirTva~ da sanitariuli pirobebi  ̀ aradamakmayofile-

belze uaresi iyo~, Tumca me-3 muxlis darRveva ar dadgenila.67

miuxedavad amisa, aRniSnuli ar niSnavs, rom patimrobis pirobebma ar

SeiZleba me-3 muxlis darRveva gamoiwvios. saberZneTis zemoxsenebul

saqmesTan dakavSirebiT araadamianur mopyrobad CaiTvala is pirobebi,

romlebSic politikur patimrebs amyofebdnen, kerZod, saknebis gada-

tvirTva da arasaTanado gaTboba, sapirfareSoebis, saZineblebis mdgo-

mareoba, araadekvaturi sakvebi,  dasveneba da garesamyarosTan kavSiri.

agreTve, bolodroindeli saqmis – kalaSnikovi ruseTis winaaRmdeg (Ka-
lashnikov v. Russia) – mixedviT, patimrobis pirobebma me-3 muxlis damr-

Rvev zRvars miaRwia.68

sasjelis aRsrulebasTan dakavSirebiT, saqmeebze – huseini da singhi

gaerTianebuli samefos winaaRmdeg (Hussain and Singh v. the United Kingdom)

– sasamarTlom daaskvna, rom gaTavisuflebis SesaZleblobis gareSe ax-

algazrda damnaSavisaTvis uvado Tavisuflebis aRkveTis Sefardebam Sei-

Zleba me-3 muxlis darRvevis sakiTxi wamoWras.69

Tavisuflebis aRkveTis adgilebSi janmrTelobis dacvis konteqstSi

evropulma komisiam da evropulma sasamarTlom bevrjer aRniSnes, rom

adekvaturi samedicino mkurnalobis uzrunvelyofis ararseboba Sesa-

Zloa me-3 muxlis sawinaaRmdego iyos.70

evropuli konvencia ar iTvaliswinebs ama Tu im qveyanaSi Sesvlis, iq

cxovrebisa Tu darCenis uflebas,71  iseve rogorc pirdapir ar iTva-

65 ganacxadi 7341/76 (1976) 6 DR 170.

66 ganacxadi 17525/90 (1993).

67 ganacxadi 6870/75 (1981), 32 DR 5. komitetis angariSi, 29-30.

68 2002 wlis 15 ivlisi, ECHR 2002-VI.

69 huseini gaerTianebuli samefos winaaRmdeg (Hussain v. the United Kingdom), 1996 wlis 21

Tebervali, Reports of Judgments and Decisions 1996-I; singhi gaerTianebuli samefos

winaaRmdeg (Singh v. the United KIngdom), 1996 wlis 21 Tebervali, Reports 1996-I.

70 sxva saqmeebTan erTad, ix.: kotela niderlandebis winaaRmdeg (Kotälla v. the Nether-
lands), (1988) 14 DR 238; kartieri italiis winaaRmdeg (Chartier v.  Italy), ganacxadi

9044/80 (1982), 33 DR 41; hercegfalvi avstriis winaaRmdeg (Herzegfalvy v. Austria),

1992 wlis 24 seqtemberi, Series A no. 244.

71 zoeringi gaerTianebuli samefos winaaRmdeg (Soering v. the United Kingdom), 1989

wlis 7 ivlisi, Series A no. 161, 85-e punqti.
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liswinebs TavSesafris uflebas. rogorc evropuli sasamarTlos mier iqna

dadgenili, saxelmwifoebi uflebamosilni arian, gaakontrolon, Tu vin

tovebs da vin Sedis maT teritoriaze,72  magram saxelmwifoSi daSvebisa

Tu gaZevebis Sesaxeb gadawyvetilebam konvenciis arcerTi ufleba, maT

Soris arc me-3 muxli, ar SeiZleba daarRvios. dadgenili precedentuli

samarTlis Tanaxmad, piris deportaciam73  an eqstradiciam74  SeiZleba wamo-

Wras konvenciis me-3 muxlis darRvevis sakiTxi, rodesac arsebobs gasa-

Tvaliswinebeli mizezebi varaudisaTvis, rom piri mimReb saxelmwifoSi

am muxlis sawinaaRmdego mopyrobas daeqvemdebareba. es principi gamoye-

nebul iqna agreTve gaZevebis mimarTac.

me-3 muxlis gamoyeneba ufro tipuria evropuli sasamarTlos mier im

konteqstSi, sadac  piris safrTxe, daeqvemdebaros mopyrobis akrZalul

raime formas, momdinareobs mimReb qveyanaSi sajaro xelisuflebis an

arasamTavrobo organizaciebis ganzrax qmedebebisagan.76  magram me-3 mu-

xlis fuZemdebluri mniSvnelobidan gamomdinare, misi moqmedeba SeiZleba

sxva konteqstzec gavrceldes. mimReb qveyanaSi akrZaluli mopyrobis

safrTxis wyaro SeiZleba  iyos faqtorebi, romlebic ar SeiZleba pirda-

pir Tu arapirdapir am qveynis sajaro xelisufalTa pasuxismgeblobas

iwvevdes, an  garemoebebi, romlebic, calke aRebuli, am muxlis stand-

artebs TavisTavad ar arRvevs. saqmesTan dakavSirebuli yvela garemoe-

ba, gansakuTrebiT gamZevebel saxelmwifoSi ganmcxadeblis pirovnuli

mdgomareoba, mxedvelobaSi unda iqnes miRebuli.77

teritoriaze daSvebisa da gaZevebis politikasa da praqtikasTan daka-

vSirebiT me-3 muxlis konteqstSi aqcenti diskriminaciaze aris gadata-

nili. garkveul viTarebaSi instituciur diskriminacias SeuZlia Tavad

me-3 muxlis maRal zRvarsac miaRwios:

`gansakuTrebuli yuradReba unda mieniWos rasaze dafuZnebul dis-

kriminacias, imas, rom rasobriv safuZvelze gansxvavebuli mopyrobis

mizniT pirTa jgufis sajarod gamocalkevebam SeiZleba, garkveul viTare-

baSi, adamianis Rirsebis Selaxvis gansakuTrebuli forma SeiZinos da rom

amis gamo rasis safuZvelze pirTa jgufis ganmasxvavebeli mopyroba Sei-

Zleba damamcirebel mopyrobad CaiTvalos, maSin roca raime sxva

safuZvelze ganmasxvavebeli mopyroba aseT problemas ar warmoSobs.~78

72 Cahali gaerTianebuli samefos winaaRmdeg (Chahal v. the United Kingdom), 1996 wlis

15 noemberi, Reports 1996-V, 73-e punqti.

73 Cahali gaerTianebuli samefos winaaRmdeg (Chahal v. the United Kingdom), 1996 wlis

15 noemberi, Reports 1996-V.

74 zoeringi gaerTianebuli samefos winaaRmdeg (Soering v. the United Kingdom), 1989

wlis 7 ivlisi, Series A no. 161.

75 kruz varasi SvedeTis winaaRmdeg (Cruz Varas v. Sweden), 1991 wlis 20 marti, Series A no. 201.

76 ahmedi avstriis winaaRmdeg (Ahmed v. Austria), 1996 wlis 17 dekemberi, Reports of
Judgments and Decisions 1996-VI.

77 sxva saqmeebTan erTad, ix.: ahmedi avstriis winaaRmdeg (Ahmed v. Austria), 1996 wlis 17

dekemberi, Reports of Judgments and Decisions 1996-VI; bensaidi gaerTianebuli samefos

winaaRmdeg (Bensaid v. the United Kingdom), 2001 wlis 6 Tebervali, ECHR 2001-I.
78 aRmosavleT afrikeli azielebi gaerTianebuli samefos winaaRmdeg (East African

Asians v. the United Kingdom), 3 EHRR 76 (1981), 207-e punqti.



48

yvela ganmasxvavebeli mopyroba ar SeiZleba me-3 muxlis darRvevad

CaiTvalos. yuradReba maxvildeba Rirsebasa da pativze.79  diskriminaciam

SeiZleba me-3 muxlis darRvevis sakiTxi warmoSvas, rodesac mopyroba

zizRs an upativcemulobas gamoxatavs, rac piris damcirebas an dabeCave-

bas isaxavs miznad.80

evropulma sasamarTlom miiCnia, rom bavSvTa mimarT Zalis gamoyeneba me-

3 muxlTan Sesabamisobis gansakuTrebul problemebs wamoWris.81 1-li muxli

evropuli konvenciis me-3 muxlTan erTobliobaSi `saxelmwifoebisagan

moiTxovs RonisZiebebis gatarebas imis uzrunvelsayofad, rom maT iuris-

diqciaSi myofi fizikuri pirebi ar daeqvemdebaron wamebas ..., kerZo pirebis

mier aramarTebuli moyrobis CaTvliT. es RonisZiebebi unda uzrunvely-

ofdes, gansakuTrebiT, bavSvebisa da sxva daucveli pirebis qmediT dacvas~.82

samedicino-biologiurma sakiTxebma aseve SeiZleba gamoiwvios me-3

muxlis darRveva.

3.2. saqarTvelos kanonmdebloba

3.2.1. konstituciuri garantiebi da saerTaSoriso

valdebulebebi

konstituciis  me-17 muxli iTvaliswinebs:

`1. adamianis pativi da Rirseba xelSeuvalia.

2. dauSvebelia adamianis wameba, arahumanuri, sastiki83  an pativisa da

Rirsebis Semlaxveli mopyroba da sasjelis gamoyeneba.~

79 abdulazizi kabalesi da balqandali gaerTianebuli samefos winaaRmdeg (Abdulaziz,
Cabales and Balkandali v. the United Kingdom), 1985 wlis 28 maisi, Series A no. 94, 91-e punqti.

80 saberZneTi kviprosis winaaRmdeg (Greece v. Cyprus), 2001 wlis 20 maisi, ECHR 2001-IV,

305-e da 311-e punqtebi.

81 sxva saqmeebTan erTad, ix.: `a~ gaerTianebuli samefos winaaRmdeg (A v. the United
Kingdom.), 1999 wlis 23 seqtemberi, Reports 1998-VI; Taireri gaerTianebuli samefos

winaaRmdeg (Tyrer v. the United Kingdom), 1978 wlis 25 aprili, Series A no. 26; kempbeli da

kozansi gaerTianebuli samefos winaaRmdeg (Campbell and Cosans v. the United Kingdom),

1982 wlis 25 Tebervali, Series A no. 48.

82 `z~ da sxvebi gaerTianebuli samefos winaaRmdeg (Z and Others v. the United Kingdom),

2001 wlis 10 maisi, ECHR 2001-V 73-e punqti.

83 travaux préparatoires-is mixedviT, sityva `sastiki~ konvenciis me-3 muxlis Tavdapirve-

li redaqciidan amoRebul iqna garkveul mizezTa gamo, romlebic oqmSi ar Seutani-

aT. sasamarTlo wamebis sawinaaRmdego gaeros konvenciis 1-li muxlis definiciasac

iyenebs (ix. 1996 wlis 18 dekembris gadawyvetileba saqmeze – aqsoi TurqeTis winaaRm-

deg (Aksoy v. Turkey), ECHR 1996-IV No. 64). sityva `sastikis~ gamo saqarTvelos kon-

stitucia ufro metad emsgavseba adamianis uflebaTa sayovelTao deklaraciis me-5

muxls, `samoqalaqo da politikuri uflebebis Sesaxeb~ saerTaSoriso paqtis me-7

muxls, adamianis uflebaTa amerikuli konvenciis me-5 muxls da adamianisa da xalxTa

uflebebis afrikuli qartiis me-5 muxls.
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konstituciis me-18 muxlis me-4 punqtis Tanaxmad:

`dauSvebelia dakavebuli an sxvagvarad TavisuflebaSezRuduli piris

fizikuri an fsiqikuri iZuleba.~

Tu gaviTvaliswinebT im adgils, romlebic adamianis uflebaTa iera-

rqiaSi ukavia piris uflebas, ar daeqvemdebaros wamebas, araadamianur Tu

damamcirebel mopyrobasa Tu sasjels, SedarebiT loialuri miTiTeba

amgvari mopyrobis ̀ dauSveblobaze~ saTanadod ver gadmoscems aRniSnu-

li  uflebis mniSvnelobas. amasTan, me-17 muxlis me-2 punqtSi ̀ da~ kavSiri

dauSveblobasTan mimarTebiT mopyrobisa da sasjelis savaldebulo kumu-

laciur arsebobaze miuTiTebs.84

konstituciis 46-e muxliT, sagangebo an saomari mdgomareobis dros

saqarTvelos prezidents ufleba aqvs, qveyanaSi an mis romelime nawilSi

SezRudos normaSi miTiTebuli zogierTi muxliT gansazRvruli konsti-

tuciuri uflebebi da Tavisuflebebi. me-17 muxli ar aris im muxlebis

CamonaTvalSi, romlebSic gansazRvrul uflebaTa SezRudvac dasaSve-

bia. magram 46-e muxli iTvaliswinebs me-18 muxliT gansazRvruli ufle-

bebis SezRudvas ise, rom amiT nebas rTavs  qmedebebs, romlebic poten-

ciurad konvenciis me-3 muxlis darRvevaa.85

`wamebisa da sxva sastiki, araadamianuri an damamcirebeli mopyrobis

an dasjis winaaRmdeg~ gaerTianebuli erebis 1984 wlis konvencia saqa-

rTvelosaTvis ZalaSi Sevida 1994 wlis 22 dekembers. saqarTvelom komi-

tetis uflebamosileba, konvenciis 21-e da 22-e muxlebis Tanaxmad, 2002

wlis 7 ivliss cno.

`wamebisa da araadamianuri an damamcirebeli mopyrobis an dasjis wina-

aRmdeg~ 1987 wlis evropis sabWos konvencia saqarTvelosaTvis ZalaSi Sevi-

da 2000 wlis 1-l oqtombers.86 1-li da me-2 oqmebi saqarTvelosaTvis 2002

wlis 1-li martidan aris ZalaSi.

3.2.2. wamebis, araadamianuri da Rirsebis Semlaxveli

mopyrobis danaSaulebrioba da dasjadoba

saqarTvelos sisxlis samarTlis kodeqsis87  VII Tavi, romlis saTauria

`danaSauli adamianis winaaRmdeg~, konvenciis me-3 muxlis  terminolo-

gias ar iyenebs, Tumca igi iTvaliswinebs mTel rigs danaSulis Semadge-

nlobebisas, romlebmac SeiZleba me-3 muxlis sawinaaRmdego mopyroba Se-

adginon. es Semadgenlobebi moicavs rogorc fizikuri, ise sulieri tan-

jvis miyenebas.

84 ix. daskvnebi da rekomendaciebi, 3.3.a).

85 ix. daskvnebi da rekomendaciebi, 3.3.b).

86 saqarTvelos xelisuflebas gakeTebuli aqvs daTqma, romlis Tanaxmadac,

saxelmwifo ar agebs pasuxs konvenciis normebis darRvevaze afxazeTisa da cxin-

valis regionebSi saqarTvelos teritoriuli mTlianobis aRdgenamde da aRniS-

nul teritoriebze kanonieri xelisuflebis sruli da efeqtiani kontrolis

damyarebamde.

87 miRebulia 1999 wlis 22 ivliss da ZalaSia 2000 wlis 1-li ivnisidan.
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saxeldobr, sisxlis samarTlis kodeqsi dasjadad acxadebs: janmrTe-

lobis ganzrax mZime dazianebas, ese igi, sxeulis dazianebas, rome-lic

saxifaToa sicocxlisaTvis, anda gamoiwvia mxedvelobis, smenis, metyve-

lebis an romelime organosa Tu misi funqciis dakargva, fsiqikuri avad-

myofoba, orsulobis Sewyveta, saxis waruSleli damaxinjeba; janmrTe-

lobis sxvagvar iseT dazianebas, romelic saxifaToa sicocxlisaTvis da

dakavSirebulia saerTo Sromisunarianobis myar, aranakleb erTi mesamed-

iT, dakargvasTan an, winaswari SecnobiT, profesiuli Sromisunarianobis

srul dakargvasTan (117-e muxlis 1-li nawili88); sisxlis samarTlis kod-

eqsi dasjadad acxadebs janmrTelobis ganzrax naklebad mZime daziane-

bas (118-e muxli), janmrTelobis dazianebas sasikvdilo SedegiT (119-e

muxli) da janmrTelobis ganzrax msubuq dazianebas (120-e muxli), cemas

an sxvagvar Zaladobas, ramac dazaralebulis fizikuri tkivili gamoi-

wvia (125-e muxli).

126-e muxli (`wameba~) ori nawilisagan Sedgeba: pirveli nawili dana-

Saulebrivad gasazRvravs sistematur cemas, sxvagvar Zaladobas, ramac

dazaralebulis fizikuri an fsiqikuri tanjva gamoiwvia, magram ar mohy-

olia am kodeqsis 117-e an 118-e muxliT gaTvaliswinebuli Sedegi; meore

nawili dasjadad acxadebs imave qmedebas, Cadenils damamZimebel gare-

moebebSi (inter alia, winaswari SecnobiT, orsuli qalis mimarT; arasrulw-

lovnis, umweo mdgomareobaSi myofis anda damnaSaveze materialurad an

sxvagvarad damokidebulis mimarT; rasobrivi, religiuri, erovnuli an

eTnikuri Seuwynareblobis gamo; samsaxurebrivi mdgomareobis gamoyenebiT).

Tumca fizikuri tanjvis miyeneba SeiZleba moculi iyos zemoaRniSnu-

li muxlebiT, magram sulieri tanjvis miyeneba, rogorc es kodeqsiT aris

danaSaulebrivad gansazRvruli, ar moicavs araadamianur da Rirsebis

Semlaxvel mopyrobas ise, rogorc es cnebebi evropuli sasamarTlos gan-

martebaSia mocemuli. amrigad, saqarTvelos sisxlis samarTlis kodeqsiT

da evropuli konvenciis sasamarTlos precedentuli samarTliT gansa-

zRvrul cnebebs  Soris arsebuli sxvaoba aSkaraa.

araadamianuri da damamcirebeli mopyrobis elementebia mocemuli 115-e

muxlSi, romelic danaSaulebrivad da dasjadad acxadebs TviTmkv-

lelobamde an TviTmkvlelobis mcdelobamde miyvanas msxverplisadmi

muqariT an sastiki mopyrobiT, anda misi pativis an Rirsebis sistematuri

damcirebiT. Tumca 115-e muxli Seicavs araadamianuri da damamcirebeli

mopyrobis elementebs, ise rogorc es evropuli sasamarTlos preceden-

tuli samarTliT iqna ganmartebuli, igi, cxadia, ver adgens pativis Se-

laxvisa Tu Rirsebis damamcirebel im qmedebaTa danaSaulebriobasa da

88 117-e muxlis me-2 nawili danaSaulebrivad gansazRvravs damamZimebel garemoe-

bebSi Cadenil imave qmedebebs: inter alia, winaswari SecnobiT, orsuli qalis mima-

rT; gansakuTrebuli sisastikiT; rasobrivi, religiuri, erovnuli an eTnikuri

Seuwynareblobis gamo; dazaralebulis sxeulis organos, organos nawilis an

qsovilis gadanergvis an sxvagvarad gamoyenebis mizniT.
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dasjadobas, romlebsac piri TviTmkvlelobamde an TviTmkvlelobis

mcdelobamde ar miyavs.89

aRsaniSnavia 39-e muxli, romelic sasjelis miznebs gansazRvravs. igi

iTvaliswinebs, rom ̀ sasjelis mizani ar aris adamianis fizikuri tanjva

an misi Rirsebis damcireba.~

Tumca, cxadia, rom sisxlis samarTlis kodeqsma SeZlo moecva gansa-

zRvruli elementebi, romlebic sasamarTlos precedentuli samarTliT

ganimarta rogorc konvenciis me-3 muxlis sawinaaRmdego, wamebis, ara-

adamianuri Tu Rirsebis Semlaxveli mopyrobis kriminalizaciaSi xarvezi

aRiniSneba, ramdenadac kodeqsi evropuli sasamarTlos praqtikiT gamo-

kveTil zogierT mniSvnelovan midgomas ar asaxavs. zemoT citirebuli

konstituciuri norma, romelic saerTaSoriso aqtebis analogiiT aris

Sedgenili, aRniSnuli mdgomareobidan gamosavali ver iqneba, radganac

sisxlis samarTlis kodeqsi aris lex specialis, romelic mowodebulia uzrun-

velyos qmediTi meqanizmi konvenciiT akrZaluli qmdebebis aRsakveTad.

terminologiasa da moqmedebis sferos Soris sxvaoba ki am miznis miRwe-

vas win eRobeba.90

3.2.3. sisxlis samarTlis procesi

konstituciis 42-e muxlis me-7 punqtiTa da sisxlis samarTlis sapro-

ceso kodeqsis91  me-7 muxlis me-6 nawilis Tanaxmad, `kanonis darRveviT

mopovebul mtkicebulebas iuridiuli Zala ara aqvs~.

sisxlis samarTlis saproceso kodeqsis me-6 muxlis Tanaxmad, kanoni-

erebis, pirovnebis xelSeuxeblobis, misi Rirsebis pativiscemis, humani-

zmis, demokratiulobis, samarTlianobisa da Tanasworuflebianobis zoga-

dsamarTlianobis principebi sisxlis samarTlis procesis safuZvelia.

dauSvebelia procesis monawileTa Tu sxva pirTa mimarT sicocxli-

sa da janmrTelobisaTvis saSiSi, agreTve maTi pativisa Tu damamcirebe-

li meTodebis gamoyeneba (me-12 muxlis me-5 nawili). sagamoZiebo Tu sasa-

marTlo moqmedeba, romelic pirovnebis xelSeuxeblobas exeba, SeiZleba

iZulebiT Catardes mxolod maSin, Tu amas  uSualod kanoni iTvaliswinebs

(iqve, me-6 nawili).

sagamoZiebo Tu sasamarTlo moqmedebis Catarebisas dauSvebelia

maZieblobis, muqaris, SantaJis, wamebis, fizikuri Tu fsiqikuri Zalado-

bis sxva xerxebis gamoyeneba. dauSvebelia dakavebulisa da dapatimrebu-

lis mimarT samedicino eqsperimentis Catareba, Zilis, wylis, sakvebis

akrZalva an zRvrul normaze metad SezRudva, iseT pirobebSi Cayeneba,

rac mavne zegavlenas axdens adamianis janmrTelobaze da laxavs mis

Rirsebas (iqve, me-7 nawili).

89 115-e muxli Sedis XIX TavSi, romlis saTauria `danaSauli sicocxlis winaaRm-

deg~, maSin rodesac 117-e-126-e muxlebi XX Tavs ganekuTvneba, saTauriT – `dan-

aSauli janmrTelobis winaaRmdeg~.

90 ix. daskvnebi da rekomendaciebi, 3.3.g).

91 miRebulia 1998 wlis 20 Tebervals da ZalaSia 1999 wlis 15 maisidan.
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danaSaulis gaxsnisa da sisxlis samarTlis saqmeze WeSmaritebis da-

dgenis mizniT piris uflebaTa da TavisuflebaTa SezRudva dasaSvebia mxo-

lod kanoniT dadgenili safuZvliTa da wesiT (me-14 muxlis me-2 nawili).

me-19 muxlis me-3 nawilis Tanaxmad, braldebulis aRiareba, Tu is ar

dasturdeba sxva mtkicebulebebiT, sakmarisi ar aris mis mier danaSau-

lis Cadenis Sesaxeb daskvnisaTvis.

sisxlis samarTlis saproceso kodeqsis 119-e muxliT,  Cvenebis misa-

Rebad fizikuri da fsiqikuri iZulebis gamoyeneba akrZalulia.

sisxlis samarTlis saproceso kodeqsi sisxlis samarTlebrivi devnis

4 saxes iTvaliswinebs: sajaros, subsidiurs, kerZo-sajarosa da kerZo

sisxlissamarTlebrivs.

sajaro sisxlissamarTlebrivi devna yvela kategoriis danaSaulis

saqmeebze xorcieldeba. igi tardeba mokvlevis organos, gamomZieblis,

prokuroris mier fizikur da iuridiul pirTa gancxadebebis, saxelmwi-

fo organoTa da arasaxelmwifo organizaciaTa Setyobinebebis, agreTve

masobrivi informaciis saSualebaTa cnobebis safuZvelze. sajaro sisx-

lissamarTlebrivi devnis ganxorcielebisas mokvlevis organo, proku-

rori da gamomZiebeli SeboWilni ar arian dazaralebulisa da sxva pirTa

poziciiT. isini danaSaulis niSnebis aRmoCenis yvela SemTxvevaSi valde-

bulni arian, sajaro braldebis saqme aRZran ex officio, miiRon zomebi dana-

Saulis saqmis gasaxsnelad da damnaSavis dasadgenad, ar dauSvan udana-

Saulo piris sisxlis samarTlis pasuxisgebaSi micema (24-e muxli);

subsidiuri sisxlissamarTlebrivi devna gulisxmobs, rom dazarale-

buli da misi warmomadgeneli uflebamosilni arian, mxari dauWiron

saxelmwifo braldebas. Tuki prokurori uars ityvis braldebaze, an Se-

cvlis Tavdapirvel braldebas, dazaralebuli an misi warmomadgeneli

uflebamosilia, mxari dauWiros winandel braldebas.  aseT SemTxvevaSi

saqme ar wydeba, xolo prokurors saqmis Semdgom ganxilvaSi monawileo-

bis ufleba aRar aqvs (25-e muxli);

kerZo-sajaro sisxlissamarTlebrivi devna dazaralebulis gancxadeb-

is safuZvelze xorcieldeba gansazRvruli kategoriis danaSaulebze

(gaupatiureba, seqsualuri xasiaTis ZalmomreobiTi moqmedeba; sqesobrivi

kavSiris an seqsualuri xasiaTis sxvagvari moqmedebis iZuleba; sityvis

Tavisuflebis xelyofa; piradi an ojaxuri saidumlos xelyofa; informa-

ciis gacnobaze uaris Tqma an araswori informaciis wardgena; Svilad ay-

vanis saidumlos gamJRavneba; inteleqtualuri sakuTrebis xelyofa). sa-

marTalwarmoeba ar wydeba dazaralebulis braldebulTan Serigebis gamo,

garda im SemTxvevebisa, roca saqmis Semdgomma gamoZiebam SeiZleba ziani

miayenos rogorc dazaralebuls, ise braldebuls. Tu romelime zemoaR-

niSnuli danaSaulis Sesaxeb saqmes gansakuTrebuli sazogadoebrivi mniS-

vneloba aqvs da, amasTan, dazaralebuls umweo mdgomareobis an bralde-

bulze damokidebulebis gamo ar SeuZlia daicvas Tavisi uflebebi da kano-

nieri interesebi, prokurori uflebamosilia, aRZras saqme, Tundac daza-

ralebulis saCivris ararsebobisas, im pirobiT, Tu dazaralebuli qmedun-

ariania da werilobiTi Tanxmoba aqvs micemuli (26-e muxli).
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kerZo sisxlissamarTlebrivi devna xorcieldeba janmrTelobis

ganzrax naklebad mZime dazianebis danaSaulze, cemis, ciliswamebis dana-

Saulebze dazaralebulis saCivris safuZvelze. Serigebis gamo samarTa-

lwarmoeba wydeba.

aRniSnuli muxlebis nawilSi sisxlis samarTlis saproceso kodeqsi ev-

ropul konvenciasa da masze arsebul precedentul samarTalTan Sesa-

bamisobaSia.

3.2.4. me-3 muxli Tavisuflebis aRkveTis konteqstSi

3.2.4.1. policiis ganyofilebaSi dakaveba da winaswari patimroba

sisxlis samarTlis saproceso kodeqsis Tanaxmad, policiaSi eWvmi-

tanilis dakavebis vada ar unda aRematebodes 48 saaTs. igi unda daikiTx-

os misi policiaSi miyvanidan ara ugvianes 24 saaTisa.92 am drois ganmavlo-

baSi policiis operatiul-samZebro muSakebi (mokvlevis organo) da gamo-

mZieblebi, braldebis wayenebis sakiTxis gadawyvetis mizniT, awarmoeben

eWvmitanilis dakiTxvas, atareben sxva aucilebel sagamoZiebo moqmede-

bebs. eWvmitanili pirisaTvis braldebis wayenebis SemTxvevaSi mosamar-

Tles braldebulis mimarT aRkveTis RonisZiebis Sefardebis Taobaze

Sesabamisi Suamdgomloba egzavneba. mosamarTlem 24 saaTis ganmavlobaSi

unda miiRos gadawyvetileba aRniSnuli piris dapatimrebis an aRkveTis

sxva RonisZiebis gamoyenebis (mag., Sinapatimroba, girao da a.S.), an ganTa-

visuflebis Sesaxeb.93 aqedan gamomdinare, sisxlis samarTlis danaSaulSi

eWvmitanilma pirma policiis ganyofilebaSi SeiZleba dayos ara umetes

72 saaTisa. am vadis amowurvis Semdeg patimrobaSefardebuli braldebu-

li unda gadaiyvanon iusticiis saministros daqvemdebarebaSi myof saga-

moZiebo dawesebulebaSi.

sisxlis samarTlis saproceso kodeqsis normebi, romlebic aregu-

lirebdnen dakavebuli piris eWvmitanilad formalur-saproceso aRi-

arebas, rac dakavebuli eWvmitanilis policiis ganyofilebaSi miyvanidan

12 saaTis ganmavlobaSi unda ganxorcielebuliyo da mxolod ris Semde-

gac Sesabamis pirs eZleoda dacvis ufleba, sakonstitucio sasamarTlos

2003 wlis 29 ianvris gadawyvetilebiT94 arakonstituciurad gamocxadda.

Sesabamisad, dakavebul pirs dacvis ufleba aqvs ara policiis ganyofile-

baSi 12 saaTis Semdeg, aramed dauyovnebliv. analogiurad, sakonstitu-

cio sasamarTlos gadawyvetilebis Semdeg dakavebul eWvmitanils dauy-

ovnebliv unda ganemartos dumilis ufleba, ufleba, ar daibralos dana-

Sauli, damcvelis mowvevis ufleba 72-e muxlis me-3 nawilis Sesabamisad.95

92 sisxlis samarTlis saproceso kodeqsis me-12 muxlis me-3 punqti, 72-e muxlis

me-2 punqti da 310-e muxlis 1-li  punqti.

93 sisxlis samarTlis saproceso kodeqsis 140-e muxli da 146-e muxlis me-7 punqti.

94 2/3/182,185,191.

95 ix. dakavebuli da dapatimrebuli pirebisaTvis saproceso garantiebis sakiTxi

me-5 muxlTan Sesabamisobis mimarTebiT.



54

analogiurad, 73-e muxlis 1-li nawilis l) qvepunqtiT gaTvaliswineb-

uli eWvmitanilis ufleba, Seatyobinos naTesavebs an axloblebs dakave-

bis adgili an adgilsamyofeli, xelmisawvdomi xdeba dakavebuli pirisa-

Tvis policiis ganyofilebaSi miyvanis momentidan.

sisxlis samarTlis saproceso kodeqsis 73-e muxlis 1-li nawilis v) qve-

punqtiT,96 `eWvmitanils ufleba aqvs... eWvmitanilad cnobis Semdeg mo-

iTxovos ufaso samedicino Semowmeba da Sesabamisi werilobiTi daskvna,

agreTve, samedicino eqspertizis daniSvna misi janmrTelobis mdgomare-

obis Sesamowmeblad, rac dauyovnebliv unda dakmayofildes. eqspertizis

daniSvnaze uari SeiZleba erTjeradad gasaCivrdes gamoZiebis adgilis

mixedviT raionul (qalaqis) sasamarTloSi, sadac saCivari ganixileba miRe-

bidan 24 saaTis ganmavlobaSi.~

aRniSnuli norma sadavo ar gamxdara sakonstitucio sasamarTlos wi-

naSe da es ukanaskneli ar iyo uflebamosili, misi konstituciuroba ex
officio ganexila. SeiZleba miviCnioT, rom sakonstitucio sasamarTlos gada-

wyvetilebis Semdeg 73-e muxlis 1-li nawilis v) punqtSi gansazRvruli

uflebebis ganxorcielebisaTvis eWvmitanilad formaluri cnoba saWiro

aRar aris, magram gaurkvevlobis Tavidan asacileblad mainc mizanSewon-

ilia kodeqsSi Sesatyvisi cvlilebebis Setana.97

sisxlis samarTlis saproceso kodeqsis 242-e muxlis 1-li nawiliT, sas-

amarTloSi SeiZleba gasaCivrdes momkvlevis, mokvlevis organos, gamo-

mZieblisa da prokuroris moqmedeba da gadawyvetileba, romelic, momCi-

vanis azriT, ukanono an dausabuTebelia. saxeldobr, muxli asaxelebs

Semdeg safuZvlebs: a) sisxlis samarTlis saqmis aRZvraze uaris Tqmis Sesa-

xeb mokvlevis organos, gamomZieblis an prokuroris dadgenilebas; b) sis-

xlis samarTlis saqmis Sewyvetis Sesaxeb mokvlevis organos, gamomZieb-

lis an prokuroris dadgenilebas; g) eqspertizis daniSvnaze uaris Tqmis

Sesaxeb momkvlevis, gamomZieblis an prokuroris dadgenilebas.

aRniSnuli normis konstituciuroba,98 romelic amomwuravad gansa-

zRvravs sasamarTlosaTvis mimarTvis safuZvlebs, gasaCivrda saqarTvelos

sakonstitucio sasamarTloSi, muxliT gauTvaliswinebel garemoebebSi sas-

amarTlosaTvis mimarTvis uflebis darRvevis konteqstSi. sakonstitucio

sasamarTlom, vinaidan igi arkvevs mxolod ukve arsebuli uflebebis an ufle-

bebis amkrZalavi normebis konstituciurobas, daadgina, rom ar iyo ufleba-

mosili aRniSnul sakiTxze emsjela da sakiTxis ganxilvaze uari Tqva.

sisxlis samarTlis saproceso kodeqsis 242-e muxlis 1-li nawilis nu-
merus clausus formulirebam99 SeiZleba procesis monawiles  xeli SeuSa-

los, magaliTad, konvenciis me-3 muxlis sawinaaRmdego mopyrobis mtkice-

biT sasamarTlosaTvis mimarTvaSi.100

96 2001 wlis 20 ivnisis mdgomareobiT.

97 ix. daskvnebi da rekomendaciebi, 3.3.d).

98 konstituciis 42-e muxlis 1-li punqtis Tanaxmad, `yovel adamians ufleba aqvs,

Tavis uflebaTa da TavisuflebaTa dasacavad mimarTos sasamarTlos~.

99 ix. sasamarTloze uflebis sakiTxi me-6 muxlTan Sesabamisobis mimarTebiT.

100 ix. daskvnebi da rekomendaciebi, 3.3.e).
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3.2.4.2. sasjelaRsrulebiTi dawesebulebebi

`patimrobis Sesaxeb~ saqarTvelos kanoni,101  romelic aregulirebs pa-

timrobasTan, rogorc sasjelis RonisZiebis aRsrulebasTan, dakavSire-

bul urTierTobebs, gansazRvravs patimrobis aRsrulebis organoTa sis-

temasa da struqturas, aRsrulebis principebsa da wesebs, patimarTa so-

cialuri da samarTlebrivi dacvis garantiebs, ZiriTadad me-3 muxlis

moTxovnebs Seesabameba erTaderTi, rac SeiZleba kiTxvis niSnis qveS da-

dges, aris erTsawolian sakanSi sadReRamiso dakaveba, romelic evropu-

li komisiisa da evropuli sasamarTlos adreul ganCinebebsa da gadawy-

veti-lebebSi konvenciis sawinaaRmdegod ar miiCneoda.102

`patimrobis Sesaxeb~ saqarTvelos kanonis 77-e muxlis Tanaxmad, uvadod

TavisuflebaaRkveTil msjavrdebuls amyofeben sadReRamiso dakavebis

erTsawolian sakanSi, sadac SesaZlebelia mudmivi vizualuri kontroli.

uvadod TavisuflebaaRkveTil msjavrdebuls ufleba aqvs weliwadSi ori

xanmokle (sam saaTamde) da ori xangrZlivi (sam dRemde) paemnisa sapyrobi-

lis teritoriaze specialurad gamoyofil sadgomSi. aRsaniSnavia, rom kan-

onis 47-e muxlis me-2 punqtiT, msjavrdebulis sruli izolacia ikrZaleba

da me-3 punqtiT, ojaxTan, naTesavebTan, axloblebTan msjavrdebulis urTi-

erTobis kontroli unda ganxorcieldes misi pativisa da Rirsebis Seulaxa-

vad. wamebis sawinaaRmdego komitetis mier saqarTvelos mTavrobisadmi

wardgenili moxsenebis Tanaxmad, uvado msjavrdebulebs saSualeba ara aqvT,

Caeban samuSaoSi an raime sxva saqmianobaSi, agreTve 3 xanmokle da 1 xangrZlivi

(3 dRemde) paemani ̀ aSkarad arasakmarisad~ iqna miCneuli.103

uvado Tavisuflebis aRkveTa arasrulwlovani damnaSavisaTvis ganku-

Tvnil sasjelis saxeebSi ar aris gaTvaliswinebuli (sisxlis samarTlis

kodeqsis 82-e muxli).

evropis sabWos strategiuli dagegmarebis direqtoratis mier momza-

debul moxsenebaSi aRniSnulia, rom progresi miRweul iqna, inter alia, wame-

bis sawinaaRmdego komitetis rekomendaciebis safuZvelze. saxeldobr,

dakavebulebi gadaiyvanes dawesebulebidan, sadac sacxovrebeli pirobebi

miuReblad iqna miCneuli da aSenda da kidev Sendeba calke cixeebi/kol-

oniebi arasrulwlovanebisa da qalebisaTvis.104

3.2.4.3. fsiqiatriuli dawesebulebebi

janmrTelobis dacvis saministros daqvemdebarebuli fsiqiatriuli

dawesebulebebi105  uzrunvelyofs im pirTa mkurnalobas, romlebic Seu-

101 miRebulia 1999 wlis 22 ivliss, ZalaSia 2000 wlis 1-li ianvridan.

102 `r~ daniis winaaRmdeg (R  v. Denmark), ganacxadi 10263/83, 41 DR 149 (1985);  hiltoni

gaerTianebuli samefos winaaRmdeg (ilton v. the United Kingdom), ganacxadi 5613/72, 3

EHRR 104 (1978).

103 ix. wamebis sawinaaRmdego komitetis standartebi, romlebic gamoiyeneba komisi-

isa da sasamarTlos praqtikaSi.

104 sainformacio dokumentebi, SG/Inf (2003)1, 2003 wlis 17 ianvari.

105 dacvas iusticiis saministro uzrunvelyofs.
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racxadad arian miCneulni, Caidines dasjadi qmedeba da sasamarTlos gada-

wyvetilebiT fsiqiatriuli mkurnalobis gavlas eqvemdebarebian. wina-

swar patimrobaSi myofi patimrebi, romlebsac Tavisuflebis aRkveTis

ganmavlobaSi fsiqiatriuli problemebi ganuviTardaT, aseve hospital-

Si gadian mkurnalobas.

`fsiqiatriuli daxmarebis Sesaxeb~ saqarTvelos kanonis me-13 muxlis

Tanaxmad,106  eqim-fsiqiatrs ufleba aqvs, gansazRvruli vadiT gamoiyenos

pacientis fizikuri SezRudvis meTodi, Tu daaskvnis, rom sxvagvarad pa-

cientisaTvis daxmarebis gaweva an sxvebis dacva SeuZlebelia. kanonmde-

blobaSi ar aris mocemuli detaluri miTiTebebi fizikuri SezRudvis me-

Todis xasiaTze, rac aramarTebuli mopyrobis SesaZleblobas gana-

pirobebs. es dafiqsirda kidec wamebis sawinaaRmdego komitetis mier  fo-

Tis mkacri reJimis fisqiatriul saavadmyofoSi vizitisas 2001 wlis 6-8

marts. 107

3.2.4.4. SeiaraRebuli Zalebi

kanonmdebloba ar awesrigebs saqarTvelos SeiaraRebul ZalebSi dis-

ciplinuri sasjelis dakisrebis saproceso sakiTxebs.108 sanqciis Sefa-

rdebamde ar xdeba im jariskacis saqmis ganxilva, romelsac bralad edeba

disciplinuri gadacdoma da mas ar SeuZlia sasjelis RonisZiebis Taobaze

gadawyvetilebis gasaCivreba. garda amisa, standartul anketaSi, romlis

safuZvelzec xdeba jariskacis moTavseba hauptvaxtSi, fiqsirdeba daka-

vebis xangrZlivoba, magram ara konkretuli braldeba.109

3.2.5. Tavisuflebis aRkveTis zogadi pirobebi

wamebis sawinaaRmdego komitetis saqarTveloSi 2001 wlis 6-8 maiss vizi-

tisas delegaciam Tavisuflebis aRkveTis pirobebi aradamakmayofile-

blad da zogierT SemTxvevaSi SemaSfoTeblad miiCnia.110

3.2.6. Tavisuflebis aRkveTis adgilebis Semowmeba

saqarTvelos konstituciis 91-e muxlis 1-li punqtis Tanaxmad, saqa-

rTvelos prokuratura aris sasamarTlo xelisuflebis dawesebuleba, ro-

melic, inter alia, mokvlevasa da sasjelis moxdas zedamxedvelobs.

`saqarTvelos prokuraturis Sesaxeb~ saqarTvelos organuli kanoni111

prokuraturis amocanad, inter alia, gansazRravs zedamxedvelobas kanonis

106 miRebulia 1995 wlis 25 marts.

107 ix. daskvnebi da rekomendaciebi, 3.3.v).

108 ix. qvemoT saqarTvelos SeiaraRebuli Zalebis sadisciplino wesdebis Sesabami-

soba me-5 da me-7 muxlebTan, me-7 oqmis me-2 muxlTan.

109 ix. daskvnebi da rekomendaciebi, 3.3.z).

110 ix. daskvnebi da rekomendaciebi, 3.3.T).

111 miRebulia 1997 wlis 21 noembers.
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zust da erTgvarovan Sesrulebaze sasamarTlos mier daniSnuli sasjelis

moxdisas, iZulebiTi xasiaTis sxva RonisZiebaTa aRsrulebisas, agreTve

dakavebis, winaswari patimrobisa da adamianis Tavisuflebis SezRudvis sxva

adgilebSi. prokuratura, inter alia, xelmZRvanelobs fizikuri piris ufle-

bebisa da Tavisuflebebis dacvis principiT. prokuraturis saqmianobis

samarTlebrivi safuZvlebia: saqarTvelos konstitucia, saerTaSoriso

xelSekrulebebi, es kanoni da saqarTvelos kanonmdebloba.

prokuraturis organoTa sistemaSi sasjelaRsrulebiT dawesebule-

baTa prokuratura aris specializebuli organo, romelic, inter alia, ze-

damxedvelobas uwevs kanoniT dadgenili wesebisa da pirobebis dacvas

dakavebis, winaswari patimrobisa da Tavisuflebis aRkveTis sxva adgileb-

Si. am funqciis Sesasruleblad prokurori uflebamosilia, Seamowmos

aRniSnuli adgilebi. prokuratura regularulad amowmebs policiis gan-

yofilebebSi dakavebis izolatorebs. am dros mowmdeba piris Tavisuf-

lebis aRkveTis kanoniereba da xangrZlivoba. prokuratura zedamxed-

velobs kanonis zust da erTgvarovan Sesrulebas mokvlevisa da opera-

tiulsamZebro organoebis saqmianobisas da ixilavs patimarTa saCivrebs.

saqarTvelos penitenciaruli dawesebulebebis Semowmebas axo-

rcielebs sxvadasxva uwyeba, maT Soris, sazedamxedvelo prokurori, ius-

ticiis saministroSi Seqmnili inspeqtorati, erovnuli uSiSroebis sab-

Wo, parlamentis adamianis uflebaTa dacvis komisia, saxalxo damcveli

da sazogadoebrivi kontrolis sabWo, romelSic sxvadasxva arasamTavrobo

organizaciis warmomadgenlebi Sedian.

`patimrobis Sesaxeb~ saqarTvelos kanonis 26-e muxlis 1-li punqtis b)

qvepunqtiT, msjavrdebuls ufleba aqvs, saCivari Seitanos sasje-

laRsrulebis dawesebulebis administraciis, mosamsaxureTa, departa-

mentis an sxva saxelmwifo dawesebulebis ukanono moqmedebaze.

`fsiqiatriuli daxmarebis Sesaxeb~ saqarTvelos kanonis112  me-3 mux-

lis me-2 punqti iTvaliswinebs pacientis uflebas, Seitanos saCivari da

gancxa-deba sasamarTlo da saxelmwifo organoebSi. pacients SeuZlia iCiv-

los zemdgom prokurorTan.

rac Seexeba Tavisuflebis aRkveTis adgilebs samxedro nawilebSi, rai-

onis samxedro prokurori, romelsac samxedro samsaxurSi Tavisuflebis

aRkveTaze evaleba zedamxedveloba, hauptvaxts or TveSi erTxel amo-wmebs.

garda amisa, adgilobrivi sanitariuli samsaxurebi periodul sani-tariul

Semowmebebs axorcieleben. ukanasknel periodSi, Tavdacvis sami-nis-

trosTan SeTanxmebiT, hauptvaxts arasamTavrobo organizaciebi naxu-loben.

3.2.7. janmrTelobis dacva Tavisuflebis aRkveTis

adgilebSi

`janmrTelobis dacvis Sesaxeb~ saqarTvelos kanoniT113,  janmrTelo-

112 miRebulia 1995 wlis 25 marts.

113 ix., agreTve, konvenciis me-2 muxlTan Sesabamisoba – samedicino mkurnalobis

sakiTxebi saqarTvelos sasjelaRsrulebiT dawesebulebebSi.
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114 ix. daskvnebi da rekomendaciebi, 3.3.i).

bis dacvis sferoSi saxelmwifo politikis principebi,  inter alia, aris sas-

jelis aRsrulebis dawesebulebebSi myof pacientTa diskriminaciisgan

dacva (me-4 muxlis e) punqti). dauSvebelia sasjelaRsrulebis dawese-

bulebaSi myofi pacientis diskriminacia samedicino daxmarebis aRmoCeni-

sas (me-6 muxlis me-2 punqti).

winaswar patimrobaSi an sasjelis aRsrulebis dawesebulebaSi myofi

pirisTvis samedicino daxmareba, maT Soris SimSilobis dros, dasaSvebia

mxolod  misi informirebuli Tanxmobis SemTxvevaSi. samedicino daxma-reba

xorcieldeba kanoniT gaTvaliswinebuli wesebis dacviT (me-13 muxli).

eqimi valdebulia, penitenciarul dawesebulebaSi myof pirs daxmare-

ba gauwios mxolod misi informirebuli Tanxmobis miRebis Semdeg, garda

im gamonaklisi SemTxvevebisa, roca pacientis sicocxles safrTxe emu-

qreba da mZime mdgomareobaSi yofnis gamo Tanxmobis miReba SeuZlebelia.

3.2.8. sasjelaRsrulebis dawesebulebebis personalis

swavleba

iusticiis saministros sistemaSi Seqmnili iusticiis saswavlo centri,

romelic sajaro samarTlis iuridiuli piria, sasjelaRsrulebis dawe-

sebulebaTa personalisaTvis swavlebis periodul kursebs awyobs. kurse-

bi finansdeba germaniis teqnikuri TanamSromlobis sazogadoebis (GTZ)

mier da moicavs adamianis uflebaTa kurss, romelic, Tavis mxriv, moicavs:

evropuli konvenciis Sesabamis muxlebsa da maTze arsebul precedentul

samarTals; wamebis sawinaaRmdego evropul konvenciasa da mis damatebiT

oqmebs; evropul penitenciarul wesebsa da ministrTa komitetis sxva

rekomendaciebs; wamebis sawinaaRmdego komitetis moxsenebis mimoxil-

vas. 2002 wlis ivlisidan moyolebuli, am kursebSi iusticiis saministros

sasjelaRsrulebis departamentisa da sasjelaRsrulebis dawesebule-

bebis 150-ma TanamSromelma miiRo monawileoba.114

3.2.9. eqstradicia/deportacia/gaZeveba me-3 muxlis

konteqstSi

3.2.9.1. aramarTebuli mopyroba mimReb qveyanaSi

konstituciis 47-e muxlis Sesatyvisi punqtebis Tanaxmad:

`2.sayovelTaod aRiarebuli saerTaSoriso samarTlis normebis Sesa-

bamisad, kanoniT dadgenili wesiT, saqarTvelo TavSesafars aZlevs

ucxoel moqlaqeebsa da moqalaqeobis armqone pirebs.

3. dauSvebelia sxva saxelmwifos gadaeces Semoxiznuli piri, romel-

sac devnian politikuri mrwamsisTvis, an im qmedebisaTvis, romelic

saqarTvelos kanonmdeblobiT danaSaulad ar iTvleba.~
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sisxlis samarTlis kodeqsi, romelic uSvebs ucxo qveynis moqalaqee-

bis, agreTve moqalaqeobis armqone pirebis, romlebic saqarTvelos ter-

itoriaze imyofebian, sisxlissamarTlebriv pasuxisgebaSi misacemad an

sasjelis mosaxdelad sxva saxelmwifosaTvis gadacemas, krZalavs im Se-

moxiznuli, danaSaulis Camdeni piris sxva saxelmwifosaTvis gadacemas,

romelsac devnian politikuri mrwamsisaTvis, agreTve im piris gadace-

mas, vinc Caidina qmedeba, romelic saqarTvelos kanonmdeblobiT dana-

Saulad ar iTvleba, an Tu Cadenili danaSaulisaTvis sikvdiliT dasjaa

dawesebuli im saxelmwifoSi, romelic gadacemas moiTxovs. aseT pirTa

sisxlis samarTlis pasuxismgebloba saerTaSoriso samarTliT gaTval-

iswinebuli wesiT unda gadawydes.

zemoganxiluli precedentuli samarTlidan gamomdinare, aSkaraa, rom

arc konstitucia da arc sisxlis samarTlis kodeqsi gamoricxavs piris

eqstradicia/deportacia/gaZevebas me-3 qveyanaSi im garemoebebSi, rom-

lebmac SeiZleba me-3 muxlis daRveva gamoiwvios.

imigraciis Sesaxeb gadawyvetilebebma, romlebic yofs ojaxebs, an xels

uSlis maT xelaxal gaerTianebas (iqneba es gaZevebisa Tu qveyanaSi daSve-

baze uaris Tqmis gziT), SeiZleba me-3 muxlis darRveva gamoiwvios. saqa-

rTvelos kanonmdeblobaSi ar arsebobs Sesatyvisi norma, romelic aval-

debulebs saemigracio moxeleebs, am TvalsazrisiT me-3 muxlis moTx-

ovnebi miiRon mxedvelobaSi.115

3.2.9.2. diskriminacia

saqarTvelos konstituciis me-14 muxlis Tanaxmad, yvela adamiani daba-

debiT Tavisufalia da kanonis winaSe Tanasworia, ganurCevlad rasisa,

kanis ferisa, enisa, sqesisa, religiisa, politikuri da sxva Sexedulebeb-

isa, erovnuli, eTnikuri da socialuri kuTvnilebisa, warmoSobisa, qone-

brivi da wodebrivi mdgomareobisa, sacxovrebeli adgilisa.

saqarTvelos konstituciisa da ̀ ucxoelTa samarTlebrivi mdgomare-

obis Sesaxeb~ saqarTvelos kanonis Tanaxmad,116 ucxoelebs117  saqarTvelo-

Si saqarTvelos moqalaqeTa Tanabari uflebebi da movaleobebi aqvT, garda

kanoniT gaTvaliswinebuli gamonaklisebisa. ucxoelebi kanonis winaSe

Tanasworni arian, miuxedavad warmoSobisa, socialuri da ekonomikuri

mdgomareobisa, rasisa, erovnuli kuTvnilebisa, sqesisa, ganaTlebisa, en-

isa, religiisa, politikuri Tu sxva Sexedulebebisa, saqmianobis sferosa

da sxva garemoebebisa. saqarTvelo icavs Tavis teritoriaze myof ucxoel-

Ta sicocxles, pirad xelSeuxeblobas, uflebebsa da Tavisuflebebs (me-3

muxlis 1-li – me-3 punqtebi). ucxoelebs saqarTveloSi ufleba aqvT, mi-

marTon sasamarTlos da sxva saxelmwifo organoebs TavianTi qonebrivi,

piradi araqonebrivi da sxva uflebebis dasacavad. isini saqarTvelos mo-

115 ix. daskvnebi da rekomendaciebi, 3.3.k).

116 miRebulia 1993 wlis 3 ivniss.

117 `ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ saqarTvelos kanonis 1-li

muxlis Tanaxmad, ucxoelebad iTvlebian ucxo saxelmwifos moqalaqeni da mo-

qalaqeobis armqone pirebi.
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qalaqeebis Tanabrad sargebloben saproceso uflebebiT. yovel ucxoel

moqalaqesa da moqalaqeobis armqone pirs SeuZlia, nebismier dros mimar-

Tos im saxelmwifos diplomatiur an sakonsulo warmomadgenlobas,

romelic uflebamosilia daicvas im saxelmwifos moqalaqeTa interese-

bi, romlis moqalaqec aris ucxoeli, an romelSic mudmivad cxovrobs mo-

qalaqeobis armqone piri (me-20 muxli).

kanoni iTvaliswinebs saqarTveloSi Semosvlisas gansazRvruli doku-

mentebis wardgenas (23-e muxlis 1-li punqti). kanoni iTvaliswinebs

SemTxvevebs, roca ucxoels SeiZleba aekrZalos qveyanaSi Sesvla. uaris

Tqmis es safuZvlebi yvelasTvis saerToa. pirs SeiZleba aekrZalos

saqarTveloSi Sesvla, Tu: man Caidina mSvidobisa da kacobriobis winaaRm-

deg danaSauli; mas ukanaskneli 5 wlis ganmavlobaSi Cadenili aqvs mZime

sisxlis samarTlis danaSauli; saxelmwifo uSiSroebis uzrunvelyofis

an sazogadoebrivi wesrigis dacvis interesebis TvalsazrisiT; es auci-

lebelia saqarTvelos moqalaqeTa da sxva pirTa uflebebisa da Tavisuf-

lebebis dasacavad; mxilebulia saqarTvelos winaaRmdeg mimarTul mo-

qmedebaSi; mosaxleobis janmrTelobis dacvis interesebis  TvalsazrisiT;

saqarTveloSi winandeli yofnis dros daarRvia am kanonisa da saqarTve-

los sxva kanonTa moTxovnebi; saqarTveloSi Semosvlaze Suamdgomlobis

aRZvrisas waradgina yalbi cnobebi (23-e muxlis me-3 punqti).

ucxoeli moqalaqeebi, agreTve moqalaqeobis armqone pirebi, romlebic

droebiT imyofebian saqarTveloSi, SeiZleba gaZevebul iqnnen qveynidan

qvemoT CamoTvlil SemTxvevebSi, romlebic `ucxoelTa samarTlebrivi

mdgomareobis Sesaxeb~ saqarTvelos kanoniTaa gaTvaliswinebuli:

a) Tuki aRar arsebobs saqarTveloSi maTi Semdgomi yofnis safuZveli;

b) Tu isini ukanonod Semovidnen an imyofebian saqarTvelos teritoriaze;

g) Tu maTi saqarTveloSi yofna ewinaaRmdegeba saxelmwifo uSiSroeb-

is interesebsa da sazogadoebrivi wesrigis dacvas;

d) Tu es aucilebelia saqarTvelos moqalaqeebisa da saqarTveloSi myof

sxva pirTa janmrTelobis, uflebebisa da kanonieri interesebis

dacvisaTvis;

e) Tu isini ganzrax sistematurad arRveven saqarTvelos moqmed kanon-

mdeblobas;

v) kanonmdeblobiT gansazRvrul sxva SemTxvevebSi.

ucxoelTa gaZevebis Sesaxeb gadawyvetileba SeiZleba sasamarTloSi

gasaCivrdes (29-e muxlis me-4 punqti).

kanoni gamonakliss iTvliswinebs. dauSvebelia saqarTveloSi mudmi-

vad mcxovreb moqalaqeobis armqone pirTa saqarTvelodan gaZeveba. am

SemTxvevaSi kanonmdeblobiT gaTvaliswinebuli pasuxismgeblobis sxva

zomebi gamoiyeneba (31-e muxli).
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33-e muxli iTvaliswinebs saerTaSoriso xelSekrulebebis normebis

upiratesobas kanoniT dadgenil samarTalwarmoebaze.

`imigraciis Sesaxeb~ saqarTvelos kanonis118 me-5 muxlis me-3 punqtis

Tanaxmad, ucxoeli, romelmac saqarTveloSi cxovrebis ufleba moipova,

qveyanaSi Semosvlisas eqvemdebareba sapasporto kontrols, romlis dro-

sac man unda warmoadginos saqarTveloSi cxovrebis nebarTva, Semosasv-

leli viza, pasporti an misi Semcvleli dokumenti da Seavsos migrantis

baraTi. saqarTveloSi Semosvlisas yvela imigranti gadis savaldebulo

samedicino kontrols. ar arsebobs sakanonmdeblo norma, romelic iTval-

iswinebs moTxovnas aRniSnuli samedicino kontrolis adamianis pativisa

da Rirsebis dacviT Catarebis Taobaze. garda im safuZvlisa, rom ucxoe-

li ver waradgens kanoniT dadgenil dokumentebs, mas saqarTveloSi Se-

mosvlaze uari SeiZleba kanoniT gaTvaliswinebuli sxva garemoebebis

safuZvelzec eTqvas, rac ̀ ucxoelTa samarTlebrivi mdgomareobis Ses-

axeb~ saqarTvelos kanonis 23-e muxlis me-3 punqtiT gaTvaliswinebuli

safuZvlebis msgavsia.

kanoni iTvaliswinebs saimigracio kvotis yovelwliurad gansazRvras

iusticiis saministros mier da parlamentis mier mis damtkicebas. prezi-

dentis winadadebiT, parlaments SeuZlia SezRudos imigraciis kvota

saxelmwifo, politikuri da socialur-ekonomikuri interesebis Sesa-

bamisad (me-11 muxli).

`imigraciis Sesaxeb~ saqarTvelos kanoni diskriminaciis akrZalvas ar

iTvaliswinebs. am xarvezidan gamosavali ar SeiZleba iyos kanonis me-2

muxlis 1-li punqti, romlis Tanaxmadac, saqarTveloSi imigracias awe-

srigebs ̀ ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ saqarTvelos

kanoni, `imigraciis Sesaxeb~ saqarTvelos kanoni da saqarTvelos sxva

sakanonmdeblo aqtebi.119

3.2.9.3. eqstradiciis Sesaxeb gadawyvetilebis SesaCereblad
xelmisawvdomi saSualebebi

konstitucia uzrunvelyofs saqarTvelos moqalaqis gadacemis Ses-

axeb gadawyvetilebis sasamarTloSi gasaCivrebis SesaZleblobas. 42-e

muxlis 1-li punqtiT, yovel adamians ufleba aqvs, Tavis uflebaTa da

TavisuflebaTa dasacavad mimarTos sasamarTlos. 47-e muxlis 1-li punq-

ti adgens, rom saqarTveloSi mcxovreb ucxoel moqalaqeebsa da  mo-

qalaqeobis armqone pirebs saqarTvelos moqalaqis Tanabari uflebebi da

movaleobebi aqvT, garda konstituciiTa da kanoniT gaTvaliswinebuli

gamonaklisebisa. sisxlis samarTlis saproceso kodeqsis 259-e muxlis me-

4 nawilis Tanaxmad, gadasacem pirs ufleba aqvs, dacvis mizniT mimarTos

sasamarTlos.

118 miRebulia 1993 wlis 27 ivliss.

119 ix., daskvnebi da rekomendaciebi, 33.l).
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sisxlis samarTlis saproceso kodeqsi ar iTvaliswinebs eqstradici-

is Sesaxeb gadawyvetilebis gasaCivrebis proceduras. praqtikaSi120 es

xarvezi analogiis meSveobiT aris gamosworebuli. eqstradiciis Sesaxeb

gadawyvetileba SeiZleba gasaCivrdes sisxlis samarTlis saproceso kod-

eqsis 242-e muxlze dayrdnobiT.  242-e muxli iTvaliswinebs momkvlevis,

gamomZieblisa da prokuroris moqmedebisa da gadawyvetilebis gasaCiv-

rebis proceduras. saCivari SeiZleba Setanil iqnes sasamarTloSi gamoZie-

bis adgilis mixedviT 15 dRis ganmavlobaSi mas Semdeg, rac momCivanisa-

Tvis cnobili gaxdeba moqmedeba Tu gadawyvetileba, romelic mas ukanon-

od an dausabuTeblad miaCnia. sasamarTlo uflebamosilia, aRadginos sap-

atio mizeziT gacdenili vada. sasamarTlos gamoaqvs dadgenileba saCiv-

ris dakmayofilebaze an masze uaris Tqmis Sesaxeb. sasamarTlos mier gamo-

tanili dadgenileba SeiZleba gasaCivrdes uzenaesi sasamarTlos sakasa-

cio palataSi sisxlis samarTlis saproceso kodeqsiT dadgenili wesiT.

momCivanisaTvis uzrunvelyofilia saproceso garantiebi.121

3.2.10. sxeulebrivi sasjeli

`ganaTlebis Sesaxeb~ saqarTvelos kanoni122 gansazRvravs mSoblebis

(kanonieri warmomadgenlebis) uflebas, moiTxovon maTi uflebebis dac-

va, agreTve valdebulebas, izrunon Svilebis fizikur da fsiqikur jan-

mrTelobaze (44-e muxlis me-2 punqtis a) qvepunqti).

kanonmdebloba pirdapir ar iTvaliswinebs bavSvebis sxeulebrivi sas-

jelis akrZalvas. Tumca fizikuri zianis miyeneba damnaSavisaTvis winas-

wari SecnobiT arasrulwlovnis mimarT dasjadad aris gamocxadebuli

janmrTelobis ganzrax mZime dazianebis kriminalizaciiT (117-e muxlis

me-2 nawilis d) qvepunqti) da `sistematuri cemis, sxvagvari Zaladobis~

dasjadobiT, ̀ ramac dazaralebulis fizikuri an fsiqikuri tanjva gam-

oiwvia~ (126-e muxli - ̀ wameba~). es debulebebi, bunebrivia, vrceldeba bavS-

vzec.

Tumca ojaxuri Zaladobis konteqstSi es ori norma SeiZleba damak-

mayofilebeli iyos, rogorc es iyo saqmesTan – ̀ a~ gaerTianebuli samefos

120 2002 wlis 28 oqtombers saqarTvelos sisxlis samarTlis saqmeTa  palatam ganixi-

la ruseTis moqalaqis gancxadeba, ar yofiliyo eqstradirebuli ruseTSi gener-

aluri prokuraturis gadawyvetilebis Sesabamisad. palata daeyrdno konstituciis

42-e muxlis 1-l punqts, sisxlis samarTlis saproceso kodeqsis 259-e muxlis me-4

nawils, evropuli konvenciis me-13 muxls da daadgina, rom ganmcxadebeli ufle-

bamosili iyo, miemarTa sasamarTlosaTvis eqstradiciisagan dacvis mizniT da

hqonda ufleba samarTlebrivi dacvis efeqtian saSualebaze. palatam

eqstradiciis Sesaxeb gadawyvetilebis gasaCivrebis proceduris ararsebobis

problema sisxlis samarTlis saproceso kodeqsis me-7 muxlis me-4 nawiliT

gadawyvita (ix. qvemoT sisxlis samarTlis saproceso kodeqsis Sesabamisoba

konvenciis me-7 muxlTan) da sisxlis samarTlis saproceso kodeqsis 242-e mux-

lis moqmedeba mocemul saqmeze gaavrcela.

121 ix. daskvnebi da rekomendaciebi, 3.3.m).

122 miRebulia 1997 wlis 27 ivniss.
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winaaRmdeg (A v. the United Kingdom)123  – dakavSirebiT, magram sisxlis sa-

marTlis kodeqsi ver moicavs sxva garemoebebs, romlebsac me-3 muxlis

darRveva SeuZlia. aq kvlavac saqme gvaqvs evropuli sasamarTlos prece-

dentul samarTalsa da erovnul kanonmdeblobaSi konvenciis me-3 mux-

lis cnebebis gansxvavebul regulirebasTan. saqmeSi – Taireri gaerTianeb-

uli samefos winaaRmdeg (Tyrer v. the United Kingdom)124  – sxeulebrivi sasje-

li, romelic ganmcxadebels sasamarTlos mier Seefarda, sistematur xa-

siaTs ar atarebda da ganmcxadebels arc aranairi sastiki da xangrZlivi

fizikuri zemoqmedeba gadautania, magram misi dasja, rodesac mas

moepyrnen rogorc xelisufalTa xelT arsebul obieqts, evropulma sas-

amarTlom es sakiTxi im sikeTis Selaxvad ganixila, romlis dacvac me-3

muxlis erT-erTi mTavari mizania, saxeldobr – piris Rirsebisa da piradi

xelSeuvalobisa.125

3.2.11. samedicino-eTikuri sakiTxebi

samedicino da biologiurma sakiTxebma SeiZleba me-3 muxlis darRveve-

bi gamoiwvios.

`biologiisa da medicinis gamoyenebasTan dakavSirebiT adamianis ufle-

bebisa da Rirsebis dacvis konvencia: ̀ adamianis uflebebisa da biomedi-

cinis Sesaxeb~ konvencia da misi damatebiTi oqmi adamianis klonirebis

akrZalvis Sesaxeb saqarTvelosaTvis 2001 wlis 1-l marts Sevida ZalaSi.

`janmrTelobis dacvis Sesaxeb~ saqarTvelos kanoni iTvaliswinebs

detalur debulebebs samedicino-biologiuri kvlevis Sesaxeb, romelic

unda Catardes saqarTvelos kanonmdeblobisa da im saerTaSoriso

xelSekrulebebis Sesabamisad, romlis mxaresac saqarTvelo warmoadgens

(105-e muxli). kanoni uzrunvelyofs adamianis interesebis upiratesobas

mecnierebisa Tu sazogadoebis interesebTan (108-e muxli). genuri Tera-

pia mxolod konvenciis me-13 muxlTan Sesabamis SemTxvevebSi aris daSve-

buli (52-e muxli). adamianis klonireba genuri inJineriis meTodebis gamoy-

enebiT akrZalulia (142-e muxli). kanoni iTvaliswinebs detalur debule-

bebs agreTve im pirTa mimarT, romlebsac ar SeuZliaT miscen TavianTi

Tanxmoba samedicino-biologiur kvlevaze (110-e-111-e muxlebi). kvla-

vwarmomSobi organoebis Sesaxeb akrZalvebi da aqedan gamonaklisebi kon-

venciis  Sesatyvisi normebis analogiuria.

samedicino saqmianobis aRsrulebisas samedicino personali unda

xelmZRvanelobdes eTikuri faseulobebiT – adamianis pativisa da Rirse-

bis aRiarebis, samarTlianobisa da TanagrZnobis, agreTve prfesiuli

eTikis normebiT (30-e muxli).

`adamianis uflebebisa da biomedicinis Sesaxeb~ konvenciis 25-e muxli

moiTxovs Sesabamis sanqciebs, romlebic konvenciis debulebebis Seus-

ruleblobisas unda iqnes Sefardebuli.

123 1998 wlis 23 seqtemberi, Reports 1998-VI.

124 1978 wlis 25 aprili, Series A no. 26, 33-e punqti.

125 ix. daskvnebi da rekomendaciebi, 33.o).
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saqarTvelos sisxlis samarTlis kodeqsi dasjadad acxadebs: samkur-

nalod, gadasanergad, eqsperimentisaTvis an samkurnalo preparatis

dasamzadeblad adamianis organos, organos nawilis an qsovilis aRebis

iZulebas (134-e muxli); genetikur manipulacias, ese igi adamianis msgavsi

arsebis Seqmnas (136-e muxli). administraciul samarTaldarRvevaTa kod-

eqsi,126 2002 wlis 6 noembris redaqciiT, iTvaliswinebs administraciul

saxdels adamianis organos, organos nawilis aRebisa da gamoyenebis Ses-

axeb wesebis darRvevisaTvis (461-e muxli).127

3.2.11.1. diskriminacia

Tumca `janmrTelobis dacvis Sesaxeb~ saqarTvelos kanoni iTval-

iswinebs pacientTa diskriminaciis dauSveblobas rasis, kanis feris, enis,

sqesis, aRmsareblobis, politikuri da sxva Sexedulebebis, erovnuli da

eTnikuri kuTvnilebis, warmoSobis, qonebrivi da wodebrivi mdgomareo-

bis, sacxovrebeli adgilis, avadmyofobis, seqsualuri orientaciis an

piraduli uaryofiTi damokidebulebis gamo,128 ar arsebobs diskriminaci-

is formaluri akrZalva samedicino da biologiur sakiTxebTan mimarTe-

biT kanonis XIX TavSi, romelic am sakiTxebs aregulirebs; ufro metic,

Tumca kanoni zogadad axsenebs `adamians~, `qals~, `pirs~, aris normebi,

romlebic iTvaliswineben ̀ saqarTvelos moqalaqeTa~ garantiebs (magali-

Tad, 115-e muxli, romelic Seexeba organos gacemaze Tanxmobis an uaris

gancxadebis uflebas da XXIII Tavis (ojaxis dagegmareba) 136-e muxli,

romelic iTvaliswinebs uflebas bavSvebis raodenobisa da maTi dabadeb-

is TariRis gansazRvraze).

`adamianis organoTa gadanergvis Sesaxeb~ saqarTvelos kanoni (miRe-

bulia 2000 wlis 23 Tebervals) aRniSnul sferoSi diskriminaciis akrZal-

vas ar iTvaliswinebs.129

3.3. daskvnebi da rekomendaciebi

SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba metwilad

konvenciis me-3 muxls Seesabameba da amdenad SesaZlebelia Camoyalib-

des Semdegi rekomendaciebi:

a) rekomendebulia, konstituciis me-17 muxlis me-2 punqtsa da me-18

muxlis me-4 punqtSi sityva `dauSvebelia~ Canacvlebul iqnes sityviT –

`akrZalulia~ da konstituciis me-17 muxlis me-2 punqtSi `da~ kavSiri

Seicvalos kavSiriT – ̀ an~;

126 miRebulia 1984 wlis 15 dekembers.

127 ix. daskvnebi da rekomendaciebi, 3.3.p).

128 ix., agreTve, zemoT, winaswari patimrobisa da sasjelaRsrulebis dawesebule-

bebSi diskriminaciis dauSveblobis Sesaxeb.

129 ix. daskvnebi da rekomendaciebi, 3.3.J).
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b) rekomendebulia, konstituciis me-18 muxlis me-4 punqti kon-

stituciis 46-e muxlis CamonaTvlidan amoRebul iqnes;

g) rekomendebulia sisxlis samarTlis kodeqsis XX Tavis axali redaq-

cia (evropul konvenciasTan terminologiis SesabamisobaSi moyvanis CaTv-

liT) evropuli sasamarTlos mier me-3 muxlis amJamindeli ganmartebis

WrilSi ise, rom aRniSnulma Tavma mocemuli debulebis yvela sakiTxi

moicvas;

d) rekomendebulia, rom sityvebi – `eWvmitanilad cnobis Semdeg~ –

sisxlis samarTlis saproceso kodeqsis 73-e muxlis 1-li nawilis v) pun-

qtidan amoRebul iqnes;

e) rekomendebulia, rom sisxlis samarTlis saproceso kodeqsis 242-e

muxlis 1-l punqtSi sasamarTlosadmi mimarTvis amomwuravi saxiT gaTval-

iswinebuli safuZvlebi axali redaqciiT Camoyalibdes, raTa pirs misi

dakavebisa Tu dapatimrebis ganmavlobaSi aramarTebuli mopyrobis gasa-

Civreba SeeZlos;

v) wamebis sawinaaRmdego komitetis rekomendaciebis Sesatyvisad,

rekomendebulia, SemuSavdes detaluri instruqciebi fizikuri SezRud-

vis meTodis gamoyenebis Sesaxeb. amgvar saxelmZRvanelo instruqciebSi

naTlad unda Camoyalibdes, rom agresiuli  qcevis Sekavebis pirveli

mcdelobebi SeZlebisdagvarad unda gamoricxavdes Zalismieri meTode-

bis gamoyenebas (mag., sityvieri dayoliebiT) da, Tu aucilebeli gaxda

fizikuri SezRudvis meTodis gamoyeneba, igi pacientis xeliT SeboWviT

unda Semoifarglos. fizikuri SezRudvis sxva meTodebis gamoyeneba unda

moxdes mxolod ukidures SemTxvevaSi da pacienti pirveli SesaZleblo-

bisTanave unda gaTavisufldes. dauSvebelia, pacientis dasjis an

daSinebis mizniT fizikuri SezRudvis gamoyeneba, an misi saWiroze met

xans gamoyeneba;

z) wamebis sawinaaRmdego komitetis rekomendaciebTan TanxmobiT,

rekomendebulia, rom SemuSavdes specialuri direqtivebi hauptvaxtSi

moTavsebis Sesaxeb. am direqtivebma sxva sakiTxebTan erTad unda gan-

sazRvros savaldebulo samarTalwarmoeba (maT Soris: gadacdomis

Taobaze jariskacTan gasaubreba da misi axsna-ganmartebebis mosmena, konk-

retuli braldebis Sesaxeb werilobiTi gancxadebis gakeTeba da dakisre-

buli sanqciis gasaCivrebis ufleba), dakavebis zRvruli vada da reJimi;

T) wamebis sawinaaRmdego  komitetis rekomendaciebis Sesabamisad, re-

komendebulia, saqarTvelos xelisuflebam gadamwyveti zomebi miiRos

Tavisuflebis aRkveTis adgilebSi patimrobis pirobebis gasaumjobese-

blad;

i) wamebis sawinaaRmdego  komitetis mier Tavisuflebis aRkveTis adg-

ilebSi aramarTebuli mopyrobis araerTi faqti gamovlinda. komitetma

saqarTvelos xelisuflebis mimarT aRniSnul adgilebSi momzadebis

kursebis uzrunvelyofis Sesaxeb rekomendaciebi SeimuSava. am mosazre-

bebTan TanxmobiT, rekomendebulia uzrunvelyofil iqnes:

• policiis yvela rangisa da kategoriis TanamSromelTa profesiuli

momzadeba, maT Soris Tanamedrove sagamoZiebo meTodikasa da praq-
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130 miRebulia 1996 wlis 27 ivniss.

tikaSi, profesionali policielebis garda swavlebaSi aseve sxva

sferos specialistebis monawileobiT. policiis TanamSromelTa

samsaxurSi miRebis erT-erTi umTavresi kriteriumi unda iyos iseTi

pirovnuli Tvisebebi, rogoricaa komunikabeluroba da adamianebT-

an urTierTobis unari, xolo maTi profesiuli momzadebisas gan-

sakuTrebuli yuradReba unda daeTmos adamianebTan urTierTobis

unar-Cvevebis SeZenasa da ganviTarebas;

• sasjelaRsrulebis dawesebulebis Tavdapirveli momzadeba da gad-

amzadeba. yuradReba unda gamaxvildes sasjelaRsrulebis sistemis

saerTo politikis, praqtikisa da Sinaganawesis dacvis aucile-

blobaze. gansakuTrebuli yuradReba unda daeTmos aseve urTier-

Tobis unar-Cvevebis gamomuSavebasac. sapatimros moxelis erTi-

erTi umTavresi profesiuli movaleoba patimrebTan jansaRi da

konstruqciuli urTierTobis Camoyalibeba unda iyos.

• cixis eqimebma gaiaron Sesabamisi momzadeba da mieceT werilobiTi

instruqciebi tuberkulozis kontrolis sferoSi arsebuli axali

midgomebisa da meTodebis Sesaxeb.

• ganxorcieldes eqTnebis specialuri (dawyebiTi da mimdinare) mom-

zadeba fsiqiatriis dargSi; maTi samuSaos rTuli bunebidan gamom-

dinare, gadamwyveti mniSvneloba eniWeba, rom fsiqiatriuli saavad-

myofos dacvis muSakebi guldasmiT SeirCnen da CautardeT saTana-

do momzadeba, rogorc movaleobis Sesrulebis dawyebamde, aseve

muSaobis procesSi. garda amisa, maT muSaobas zedamxedvelobasa da

kurirebas unda uwevdes maRalkvalificiuri samedicino personali;

k) rekomendebulia, kanonmdeblobaSi Setanil iqnes cvlilebebi, rom-

lebiTac gamoiricxeba piris eqstradicia, deportacia da gaZeveba mesame

qveyanaSi, rodesac arsebobs seriozuli eWvi, rom piri daeqvemdebareba

wamebas, araadamianur an damamcirebel mopyrobas an sasjels, an, rode-

sac aman SeiZleba me-8 muxliT gansazRvruli uflebebis iseTi mZime dar-

Rveva gamoiwvios, rom me-3 muxlis darRveva Seadginos. agreTve reko-

mendebulia,  gaTvaliswinebuli iyos treningis kursebi saimigracio,

prokuraturis moxeleebisa da mosamarTleebisaTvis;

l) `imigraciis Sesaxeb~ saqarTvelos kanoni imigrantebis qveyanaSi daS-

vebisa da gaZevebis konteqstSi lex specialis aris da unda iTvaliswinebdes

diskriminaciis pirdapir akrZalvas, rac damatebiT unda gamoricxavdes me-

11 muxlis arasworad Sefardebis gziT imigraciuli kvotis SesaZlo dis-

kriminaciul SezRudvas. rekomendebulia, ̀ migrantebis Semowmebis Sesaxeb~

saqarTvelos kanoni130 iTvaliswinebdes migrantebis qveyanaSi Semosvli-

sas maT samedicino Semowmebas pativisa da Rirsebis saTanado dacviT;

m) Tumca sisxlis samarTlis saproceso kodeqsis 242-e muxlis analogi-

iT gamoyeneba SesaZleblobas aZlevs pirs, gaasaCivros eqstradiciis gad-

awyvetileba sasamarTlos winaSe, rekomendebulia, sisxlis samarTlis
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saproceso kodeqsis aRniSnuli xarvezi Sesabamisi sakanonmdeblo damate-

bebiT Seivsos;

n) rekomendebulia, rom kanonmdeblobiT uzrunvelyofil iqnes bavS-

vebis dacva sxeulebrivi sasjelisagan evropuli sasamarTlos preceden-

tuli samarTlis WrilSi;

o) rekomendebulia, kanonmdeblobaSi gaTvaliswinebul iqnes ̀ adami-

anis uflebebisa da biomedicinis Sesaxeb~ konvenciis 24-e muxliT gaTval-

iswinebuli Carevis Sedegad zianis anazRaurebis pirobebi da wesi;

p) `janmrTelobis dacvis Sesaxeb~ saqarTvelos kanonSi ̀ saqarTvelos

moqalaqeebze~ miTiTeba, savaraudod, konvenciis me-3 da me-14 muxlebs

arRvevs. rekomendebulia, Sesabamis muxlebSi Setanil iqnes cvlilebebi

ise, rom garantiebi ̀ yvelasTvis~ iyos gaTvaliswinebuli. diskriminaciis

akrZalva ̀ janmrTelobis dacvis Sesaxeb~ saqarTvelos kanoniT samedici-

no-biologiuri kvlevis konteqstSi  da ̀ adamianis organoTa gadanergvis

Sesaxeb~ saqarTvelos kanoniT unda ganisazRvros.
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4. me-4 muxli – monobisa da iZulebiTi

Sromis akrZalva

4.1. evropuli konvencia da misi ganmarteba

konvenciis me-4 muxlis Tanaxmad:

`1.aravin SeiZleba iyos monobaSi an ymobaSi;

2. aravis SeiZleba moeTxovos iZulebiTi an savaldebulo Sromis ganx-

orcieleba;

3. am muxlis mniSvnelobiT termini ̀ iZulebiTi an savaldebulo Sroma~

ar moicavs:

a) nebismier samuSaos, romelic unda Sesruldes am konvenciis me-5

muxlis debulebebis Sesabamisad, Cveuli wesiT ganxorcielebu-

li Tavisuflebis aRkveTisas an aseTi Tavisuflebis aRkveTisa-

gan pirobiT gaTavisuflebis ganmavlobaSi;

b) samxedro xasiaTis nebismier samsaxurs, an savaldebulo samxe-

dro samsaxuris nacvlad dakisrebul samsaxurs im qveynebSi, sa-

dac Sinagani mrwamsis Tanaxmad, samxedro samsaxuris gavlis mow-

inaaRmdegeni aRiarebulni arian;

g) nebismier samsaxurs, romelic dakisrebulia sagangebo mdgomar-

eobis an ubeduri SemTxvevis dros, rac safrTxes uqmnis sazoga-

doebis sicocxles an keTildReobas;

d) nebismier samuSaos an samsaxurs, romelic Seadgens Cveulebriv

samoqalaqo valdebulebaTa nawils.~

me-4 muxlis pirveli punqti, cneba `monobis~ gansazRvrebis gareSe,

adgens, rom `aravin SeiZleba iyos monobaSi an ymobaSi~. winamdebare de-

buleba ZiriTadad exeba patimrobaSi myof pirebsa da maT valdebulebas

– imuSaon patimrobis periodSi. adamianis uflebaTa evropulma komisiam

rogorc aRniSna, terminebi ̀ monoba~ an ̀ ymoba~ ar gamoiyeneba im mdgomar-

eobis mimarT, romelSic patimrebi arian msoflios umetes qveynebSi, da

romelic aRiarebulia konvenciiT ̀ iZulebiTi an savaldebulo Sromis~

akrZalvis konteqstSi, me-4 muxlis me-3 (a) punqtis Sesabamisad.

strasburgis organoebs arasodes warmoudgeniaT ̀ iZulebiTi an sav-

aldebulo Sromis~ terminis ganmarteba. evropuli komisiis azriT, amg-

vari Sromis komponentebi saxezea, rodesac (a) samuSaos Semsrulebeli
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Cabmulia SromiT saqmianobaSi Tavisi survilis sawinaaRmdegod da (b)

Sromis an samsaxuris pirobebi usamarTlo an despoturia, an gaumarTle-

blad gadaWarbebul datvirTvasTan aris dakavSirebuli.

`iZulebiTi an savaldebulo Sromis~ cnebebi exeba mxolod saxelmwi-

fos, da ara sxva kerZo struqturis mier dadgenil valdebulebebs. unda

aRiniSnos, rom xsenebuli cnebebi dResac ki ar aris moZvelebuli. piri-

qiT, masobrivi iZulebiTi SromiTi saqmianoba SeiZleba nebismieri total-

itaruli reJimis nawilad gadaiqces. am akrZalvis gansazRvra bevrad ufro

rTulia. is, rom me-4 muxlis me-3 punqti, romlis Tanaxmad, iZulebiTi an

savaldebulo Sroma ar moicavs aucilebeli Sromisa Tu samsaxuris

garkveul kategoriebs, am mosazrebis naTeli dadasturebaa. am sakiTxTan

dakavSirebiT mizanSewonilia aRvniSnoT saqme – van der miuseli belgiis

winaaRmdeg (Van der Mussele v. Belgium), – romelic exeboda advokatis mov-

aleobebs ufaso samarTlebrivi daxmarebis gawevasTan dakavSirebiT.131

me-4 muxlis me-3 punqtSi Camoyalibebuli oTxi kategoria exeba im sit-

uaciebs, rodesac garkveuli samuSao an samsaxuri SeiZleba dadgindes

(saxelmwifos mier, kanoniT an sxvaTa interesebis Sesabamisad) me-4 mux-

lis me-2 punqtiT gaTvaliswinebuli amkrZalavi normis mxedvelobaSi miRe-

bis gareSe. ZiriTadi wesis saxiT aRniSnuli SezRudva SemoRebul iqna

Sromis saerTaSoriso organizaciis (ILO) 1930 wlis konvenciis safuZvelze.

pirveli kategoria exeba im SromiT saqmianobas, romelSic Tavisufle-

baaRkveTili pirebi arian Cabmulni. es niSnavs, rom zogadad Sroma cixee-

bsa da sxva analogiur dawesebulebebSi ar aris akrZaluli;

meore kategoria exeba samxedro da sxva saxis samsaxurs, romelic Ses-

aZloa ukavSirdebodes im pirebs, romlebic uars acxadeben samxedro an

sxva saxis samsaxurze mrwamsis gamo (im qveynebSi, sadac es aRiarebulia

kanoniT). evropuli komisiis azriT, aRniSnuli debuleba vrceldeba nebay-

oflobiT samxedro samsaxurzec.

mesame kategoria exeba im sagangebo mdgomareobas an bunebriv

katastrofas, romelic safrTxes uqmnis mTeli sazogadoebis sicocxles

an keTildReobas. amgvar SemTxvevaSi ̀ samsaxurs~ SeiZleba savaldebulo

xasiaTi mieniWos;132

meoTxe kategoria moicavs nebismier samuSaosa Tu samsaxurs, romelic

`Cveulebriv samoqalaqo valdebulebaTa~ nawils Seadgens. gansaxilveli

sakiTxi naTelia, garda im specifikuri movaleobebisa, romlebic bune-

brivad ekisrebaT garkveuli profesiebis warmomadgenlebs (eqimebs, far-

macevtebs, iuristebs). amgvar garemoebebSi strasburgis organoebma gan-

sakuTrebuli yuradReba gaamaxviles im sakiTxze, aris Tu ara moTxovni-

li samuSao an samsaxuri Cveulebrivi profesiuli saqmianobis nawili. am

kiTxvaze dadebiTi pasuxis SemTxvevaSi, ̀ usamarTlobis~ an ̀ gadaWarbebu-

li datvirTvis~ moTxovna ar iqneba dakmayofilebuli.

131 1983 wlis 23 noemberi, Series A, no. 70, 36-e-38-e punqtebi.

132 iverseni norvegiis winaaRmdeg (Iversen v. Norway), 1963 wlis 17 dekembris gadawy-

vetileba, 1468/62, weliwdeuli 6, gv. 278 (330).
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4.2. saqarTvelos kanonmdebloba

4.2.1. saqarTvelos konstitucia

saqarTvelos konstituciis Tanaxmad, yvela adamiani dabadebiT Tavis-

ufalia (me-14 muxli). saqarTvelos istoriaSi monoba, iseve rogorc

monebiT vaWrobis praqtika, arasdros arsebobda.

aRsaniSnavia is garemoeba, rom, konstituciis Tanaxmad, saqarTveloSi

Sroma Tavisufalia (30-e muxlis 1-li punqti). sisxlis samarTlis kodeqsi

moicavs debulebas (150-e muxli) iZulebis Sesaxeb, romlis mixedviT, adam-

ianis fizikuri an fsiqikuri iZuleba, Seasrulos an ar Seasrulos raime

saxis qmedeba, romlis ganxorcieleba an romlisagan Tavis Sekavebac misi

uflebaa, iTvleba sisxlis samarTlis danaSaulad. radgan saqarTvelos

iurisdiqciaSi myofi pirebi sargebloben Sromis TavisuflebiT, arsebuli

kanonmdeblobis Tanaxmad, aravis SeiZleba moeTxovos iZulebiTi Sroma.

4.2.2. ymobis SesaZlo formebi

ymobis garkveuli forma SeiZleba arsebobdes im situaciaSi, rodesac

piri, ama Tu im garemoebaTa gamo, sxva pirze aRmoCndeba damokidebuli.

aseTi situaciebi SesaZloa moicavdes seqsualur eqspluatacias an narko-

tikebiT vaWrobas. am konteqstSi mizanSewonilia mimovixiloT saqarTve-

los sisxlis samarTlis kodeqsis zogierTi debuleba.

seqsualuri eqspluataciis problemasTan mimarTebiT, sisxlissamarT-

lebriv danaSaulad miCneulia Semdegi qmedebebi: prostituciaSi Cabma Za-

ladobiT an Zaladobis muqariT; prostituciisaTvis adgilis an sacxovre-

blis gadacema; arasrulwlovnebis Cabma prostituciaSi an sxva garyvnil

qmedebebSi (sisxlis samarTlis kodeqsis 253-e-254-e muxlebi  da 171-e mux-

lis 1-li punqti). rac Seexeba narkotikebiT vaWrobas, sisxlis samarTlis

danaSaulad miCneulia: narkotikuli saSualebebis, maTi analogis an prekur-

sorebis, iseve rogorc fsiqotropuli saSualebebisa da maTi analogis an

sxva mZime narkotikuli saSualebebis  SeZena da gasaReba; narkotikuli saS-

ualebebis, maTi analogis an prekursorisa da aseve fsiqotropuli saSu-

alebebis saqarTveloSi ukanonod Semotana, gatana an tranzitiT saerTa-

Soriso gadazidva; narkotikuli saSualebebis moxmarebaze sxvebis day-

olieba (sisxlis samarTlis kodeqsis 260-e-263-e da 272-e muxlebi).

damatebiT unda aRiniSnos, rom saqarTvelos kanonmdeblobiT sisxlis-

samarTlebriv danaSaulad iTvleba: arasrulwlovanis yidva-gayidva an mis

mimarT sxva ukanono garigebis ganxorcieleba, maT Soris sazRvargareT

ukanonod gayvanis mizniT (172-e muxlis me-2 da me-3 punqtebi).

konkretuli danaSaulis CadenisaTvis sisxlis samarTlis kodeqsi

iTvaliswinebs sxvadasxva saxis sasjels (me-40 muxli). maT Soris aris

sazogadoebisaTvis sasargeblo Sroma da xelfasis daqviTva. kodeqsis

Sesabamis muxlebSi warmodgenili debulebebis Tanaxmad, sazogadoebisa-
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Tvis sasargeblo Sroma niSnavs msjavrdebulis mier Tavisufal dros

gaweul Sromas anazRaurebis gareSe. sazogadoebisaTvis sasargeblo Sro-

ma iniSneba 20-dan 400 saaTamde vadiT da yoveldRiurad aseTi Sromis xan-

grZlivoba ar unda aRematebodes oTx saaTs. sazogadoebisaTvis sasarge-

blo Sroma ar daeniSneba I  da II jgufis invalidebs, orsul qals, dedebs,

romlebsac hyavT Svid wlamde Svili, sapensio asakis pirebs, agreTve

gawveul samxedro mosamsaxures (44-e muxli). xelfasis daqviTva SeiZle-

ba daekisros pirs erTi Tvidan or wlamde vadiT da unda ganxorcieldes

msjavrdebulis samuSao adgilze. daqviTva moxdeba msjavrdebulis xel-

fasidan saxelmwifos sasargeblod. Tanxa daiqviTeba sasamarTlo gadawy-

vetilebaSi dadgenili odenobiT – xelfasis aranakleb xuTi da araum-

etes oci procentisa (45-e muxli).

Tu msjavrdebuli uars acxadebs, an Tavs aridebs sazogadoebisaTvis

sasargeblo Sromas, an jiutad Tavs aridebs xelfasis daqviTvas, es sas-

jeli Seicvleba ufro mkacriT – xanmokle tusaRobiT an Tavisuflebis

aRkveTiT.

amave dros, xazgasmiT unda aRiniSnos, rom am droisaTvis arc saqarTve-

los sisxlis samarTlis kodeqsSi da arc sxva normatiul aqtSi ar aris

Camoyalibebuli, rogorc specifikuri corpus delicti, trefikingTan dakav-

Sirebuli debulebebi (ganurCevlad misi formisa – iqneba es seqsualuri

eqspluatacia Tu sxva danaSaulebi).

2002 wlis maisSi gamoica saqarTvelos prezidentis brZanebuleba

`saqarTveloSi adamianis uflebaTa dacvis ganmtkicebis Sesaxeb~, romlis

Tanaxmad, iusticiis saministros daevala, ̀ moamzados kanonproeqti tre-

fikingis danaSaulad gamocxadebisa da Sesabamisi sanqciebis gaTval-

iswinebis Taobaze sisxlis samarTlis kodeqsSi cvlilebebis Setanis Ses-

axeb~. 2003 wlis martSi saqarTvelos mTavrobam moiwona iusticiis samin-

istros mier SemuSavebuli sakanonmdeblo cvlilebaTa proeqti, romelTa

mixedviT, sisxlis samarTlis kodeqsSi unda Sevides ori axali muxli (1431

– ̀ adamianTa trefikingi~ da 1721 – ̀ arasrulwlovanTa trefikingi~). sabo-

loo gadawyvetileba kanonSi Sesatani cvlelebebis Sesaxeb unda miiRos

saqarTvelos parlamentma.

am konteqstSi mizanSewonilia aRvniSnoT isic, rom 2003 wlis ianvarSi

saqarTvelos prezidentma xeli moawera 15 brZanebulebas `trefiking-

Tan brZolis samoqmedo gegmis damtkicebis Sesaxeb~. gegmis Tanaxmad, sx-

vadasxva uwyebam unda ganaxorcielos konkretuli RonisZiebebi, raTa:

• SemuSavdes sakanonmdeblo winadadebebi da efeqturad  ganxor-

cieldes arsebuli kanonmdebloba, raTa uzrunvelyofil iqnes

trefikingis msxverplTa uflebebisa da interesebis dacva;

• ganxorcieldes trefikingis prevencia zrdasruli moqalaqeebisa

da arasrulwlovanTaTvis specialuri treningebisa da sainforma-

cio kampaniebis mowyobis gziT;

• adgilobrivi arasamTavrobo organizaciebisa da saerTaSoriso or-

ganizaciebis monawileobiT SesaZlebeli gaxdes trefikingis msxver-
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plTaTvis socialuri, fsiqologiuri, samedicino reabilitaciis gan-

mtkiceba da iuridiuli daxmarebis aRmoCena;

• ganxorcieldes trefikingTan dakavSirebul danaSaulis Camden pir-

Ta sisxlissamarTlebrivi devna da maTi dasja.

pirveli nabiji am gegmiT gaTvaliswinebuli davalebebis Sesasrule-

blad ukve gadaidga – 2003 wlis ianvris bolos Sinagan saqmeTa saminis-

troSi Seiqmna trefikingis winaaRmdeg brZolis ganyofileba. miuxedavad

amisa, gasakeTebeli am kuTxiT jer kidev sakmaod bevri rCeba.

4.2.3. msjavrdebulTa SromiTi saqmianoba

msjavrdebulTa SromiTi saqmianoba xorcieldeba ̀ patimrobis Sesaxeb~

kanoniTa da SromiTi kanonmdeblobiT dadgenili wesiT. msjavrdebulTa

SromaSi Cabma, rogorc wesi, xdeba sasjelaRsrulebis dawesebulebis ter-

itoriaze, sadac isini ixdian sasjels. msjavrdebuls ufleba aqvs, admin-

istraciis mier SeTavazebuli samuSaoebidan amoirCios misTvis Sesafer-

isi samuSao. akrZalulia msjavrdebulis iZuleba, Seasrulos  iseTi

samuSao, romelic laxavs adamianis pativsa da Rirsebas. arasrulwlovani

msjavrdebuli muSaobs swavlisagan Tavisufal dros, amasTan, swavlisa

da muSaobis dro ar unda aRematebodes rva saaTs. msjavrdebulis mier

zenormatiuli samuSaos ardadegebze an dasvenebis dReebSi Sesruleba

dasaSvebia mxolod misive TanxmobiT. amasTan, samuSao drois xangrZlivoba

ar unda aRematebodes dReSi rva saaTs.

dawesebulebis administraciis iniciativiT, rogorc gamonaklisi,

dasaSvebia msjavrdebulTa Sromis gamoyeneba sasjelaRsrulebis dawe-

sebulebis teritoriis gareT stiqiuri ubedurebis, sawarmoo avariis ac-

ilebis Tu likvidaciis dros, ubeduri SemTxvevebis Tavidan acilebis,

agreTve sasjelaRsrulebis dawesebulebis teritoriisa da Senoba-nage-

bobebis keTilmowyobisaTvis. msjavrdebulebis mier am amocanebis ganx-

orcieleba dasaSvebia mxolod maTi TanxmobiT da im pirobiT, rom xseneb-

uli amocanebi emsaxureba sasjelaRsrulebis miznebis ganxorcielebas.

msjavrdebulis xelfasis 50% miecema masve piradi xarjebisaTvis, 15%

gadairicxeba saxelmwifo biujetSi, 10% dairicxeba sasjelaRsrulebis

Sesabamisi dawesebulebis Sesanaxi xarjebis anazRaurebisaTvis, xolo 25%

daiqviTeba aRmasrulebeli furclebiT an  aRmasrulebeli dokumente-

biT kanoniT dadgenili wesiT. amasTan, Tu msjavrdebuls Tanxa ar dae-

qviTeba aRmasrulebeli furclebiT an  aRmasrulebeli dokumentebiT,

Tanxis 75% inaxeba msjavrdebulis angariSze (depozitze) da miecema mas

gaTavisuflebisas.

sasjelaRsrulebis dawesebulebis administracia valdebulia, msja-

vrdebuls Seuqmnas sicocxlisa da janmrTelobisaTvis usafrTxo Sromis

pirobebi. Tu msjavrdebulma sasjelis moxdis dros sawarmoo saqmiano-

basTan dakavSirebiT dakarga Sromis unari, sasjelisagan gaTavisufleb-

is Semdeg ufleba aqvs moiTxovos pensia da miyenebuli zianis anazRaure-

ba saqarTvelos kanonmdeblobiT dadgenil SemTxvevaSi da wesiT.
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zemoxsenebuli debulebebi warmodgenilia ̀ patimrobis Sesaxeb kanon-

Si~ (53-e-56-e muxlebi), romelic arafers ambobs msjavrdebulTa iZulebi-

Ti Sromis Sesaxeb. amasTan, kanonSi arc is aris naTqvami, rom msjavrde-

buls SeuZlia, saerTod uari ganacxados Sromaze. piriqiT, 27-e muxlis 1-

li (a) punqtis Tanaxmad, msjavrdebuls evaleba, imuSaos sasjelaRsruleb-

is dawesebulebis administraciis mier gamoyofil samuSao adgilze am

kanoniTa da dawesebulebis SinaganawesiT dadgenili pirobebis Sesa-

bamisad. amgvarad, msjavrdebulTa Sromis iZulebiTi xasiaTi gaTval-

iswinebulia kanoniT, msjavrdebulis survilis miuxedavad, rac ewinaaRm-

degeba rogorc evropuli konvenciis me-4 muxls, aseve konstitucias.133

samwuxarod, am sakanonmdeblo normis praqtikul ganxorcielebasTan

dakavSirebuli xelmisawvdomi informacia sakmaod araadekvaturia.

saqarTveloSi arsebuli umuSevrobis maRali donis gaTvaliswinebiT, Zne-

lia warmovidginoT, rom msjavrdebulTaTvis SesaZlebelia specialuri

samuSao adgilebis Seqmna. msjavrdebulTaTvis samuSao xelmisawvdomia

mxolod erT Tu or sasjelaRsrulebis dawesebulebaSi da iq arsebuli

samuSao pirobebi sasurveli donidan jer kidev Zalian Sors aris.

rac Seexeba pirobiTi msjavris problemas, aRsaniSnavia, rom am

SemTxvevaSi sasamarTlos SeuZlia daniSnos damatebiTi sasjelic, an daak-

isros msjavrdebuls sxva movaleobac, romelic xels Seuwyobs mis gamos-

worebas (sisxlis samarTlis kodeqsis 63-e da 65-e muxlebi). xsenebuli

debulebebi SesabamisobaSia evropuli konvenciis moTxovnebTan.

4.2.4. samxedro da alternatiuli samsaxuri

saqarTveloSi samxedro mosamsaxureTaTvis dadgenilia samxedro sam-

saxuris Semdegi vadebi:

a) gawveviT vadiani samxedro samsaxuris gamvlelisaTvis – 18 Tve;

b) umaRlesi ganaTlebis mqone, gawveviT vadiani samxedro samsaxuris

gamvlelisaTvis – 12 Tve;

g) rezervidan gawveuli samxedro oficrisaTvis – 24 Tve;

d) kadris oficrisaTvis – aranakleb 10 weli.

`samxedro mosamsaxuris statusis Sesaxeb~ kanonis Tanaxmad, samxedro

samsaxuri saxelmwifo samsaxuris gansakuTrebuli saxea da miznad isax-

avs saqarTvelos Tavdacvis uzrunvelyofas (me-10 muxlis 1-li punqti).

kanoniT dadgenili gamonaklisi SemTxvevebis garda, samxedro mosamsax-

ures ar SeiZleba daevalos iseTi samuSaos Sesruleba, romelic ar aris

uSualod dakavSirebuli mis samsaxurTan.

kanoni ̀ arasamxedro, alternatiuli SromiTi samsaxuris Sesaxeb~ miRe-

bul iqna 1997 wlis oqtomberSi. SemuSavebulia alternatiuli samsaxuris

gavlis wesi, xolo Sromis, janmrTelobisa da socialuri dacvis saminis-

troSi Seiqmna alternatiuli samsaxuris departamenti. amgvarad, mkac-

133 ix. CPT-is moxseneba saqarTveloSi, CPT/Inf(2002)14, 89-e, 90-e da 94-e punqtebi.
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rad aris daculi moTxovna imis Sesaxeb, rom alternatiuli samsaxuri unda

iyos absoluturad samoqalaqo xasiaTis.

aRniSnuli kanonis Sesabamisad, mSvidobian periodSi moqalaqes, romel-

ic valdebulia moixados samxedro samsaxuri, magram sindisis, aRmsare-

blobis an rwmenis Tavisuflebis motiviT uars acxadebs mis gavlaze,

gawveul unda iqnes arasamxedro  (alternatiul) SromiT samsaxurSi (me-4

muxli). arasamxedro (alternatiuli) SromiTi samsaxuri Tavisi xasiaTiT

unda Seesabamebodes samxedro samsaxurSi arsebul sirTuleebs da misi

xangrZlivoba unda aRematebodes samxedro samsaxuris xangrZlivobas (me-

3 muxlis me-2 punqti). kanonis Tanaxmad, arasamxedro (alternatiuli)

SromiTi samsaxuris gavlis vada Seadgens 36 Tves (me-6 muxli). raionis

(qalaqis) gamwvevi komisia Seiswavlis wvevamdelis pirad saqmes da moi-

Ziebs masalebs, romlebic daadastureben mis mier moyvanili argumentis

siswores (me-8 muxlis 1-li punqti). raionis (qalaqis) gamwvevi komisia val-

debulia, 20 dRis ganmavlobaSi ganixilos gancxadeba da gamoitanos Sesa-

bamisi daskvna. komisia valdebulia, gancxadebis miRebidan erTi Tvis gan-

mavlobaSi moqalaqis gancxadeba da daskvna, Sesabamis masalebTan erTad,

gadaugzavnos gadawyvetilebis misaRebad arasamxedro (alternatiul)

SromiT samsaxurSi gawvevis saxelmwifo komisias, romelic gamoitans sab-

oloo gadawyvetilebas (me-8 muxlis me-3, me-4 da me-6 punqtebi) da

warudgens Sromis, janmrTelobisa da socialuri dacvis saministros.

aRniSnuli gadawyvetileba 10 dRis ganmavlobaSi SeiZleba gasaCivrdes

sasamarTloSi (me-11 muxli). Sromis saxeobasa da adgils, sadac moqalaqem

unda gaiaros arasamxedro SromiTi samsaxuri (magaliTad, samkurnalo

dawesebulebebi, komunaluri momsaxurebis obieqtebi, soflis meurneoba

da a.S.), adgens saxelmwifo komisia.

2001 wlis maisSi saqarTvelos prezidentma gamosca brZanebuleba 170

– `moqalaqeTa arasamxedro, alternatiul SromiT samsaxurSi gawvevis

saxelmwifo komisiis debulebis damtkicebis Sesaxeb~. am debulebis Tan-

axmad, komisiis sxdomebs xelmZRvanelobs Sromis, janmrTelobisa da so-

cialuri dacvis ministri. 2001 wlis dekemberSi saqarTvelos prezident-

ma daamtkica moqalaqeTa arasamxedro, alternatiul SromiT samsaxurSi

gawvevis saxelmwifo komisiis Semadgenloba (gankarguleba 1260). aRsani-

Snavia is garemoebac, rom Sromis, janmrTelobisa da socialuri dacvis

saministros struqturaSi arasamxedro (alternatiuli) SromiTi samsax-

uris specialuri sammarTvelo Camoyalibda.

moqalaqeTa arasamxedro (alternatiul) SromiT samsaxurSi gawvevis

saxelmwifo komisiis saqmianoba 2002 wlis sagazafxulo gawvevis period-

Si daiwyo.

Sromis, janmrTelobisa da socialuri dacvis saministros struqtur-

aSi arasamxedro (alternatiuli) SromiTi samsaxuris sammarTvelos bolo

monacemebiT, amJamad im pirTa raodenoba, romlebmac alternatiuli sam-

saxuris gavlis survili gamoTqves da Sesabamisi gancxadeba Seitanes, 140

kacs Seadgens. zogadad isini arian ieRovas mowmeebi. vinaidan Sesabamis

organoebs (e.i. xelisuflebis adgilobriv organoebSi arsebul gawvevis
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ganyofilebebs) ufleba aqvT, miiRon da ganixilon am kategoriis pirTa

gancxadebebi mxolod mocemuli gawvevis periodSi. dRemde sul Semosulia

76 aseTi saxis gancxadeba, romelTagan 74 dakmayofilda. or SemTxvevaSi

moqalaqeebma gamoiyenes ̀ samxedro savaldebulo samsaxuris gadavadeb-

is mosakreblis Sesaxeb~ kanonis debulebebi, gadaixades kanonmdeblo-

biT dadgenili Tanxa, raTa mieRoT erTwliani gadavadeba.

xazgasmiT unda aRiniSnos, rom gancxadebis dakmayofilebaze uaris

Tqmis Sesaxeb arasamxedro (alternatiul) SromiT samsaxurSi gawvevis

saxelmwifo komisiis gadawyvetileba SeiZleba gasaCivrdes sasamarTloSi.

ganmcxadeblebi dasaqmebulebi iyvnen da arian Tbilisis fsiqiatriul

saavadmyofoSi, qalaqis sanitariul samsaxurebSi da a.S. unda aRiniSnos,

rom, 2002 wlis 1-li oqtombris monacemebiT, im pirTaTvis, romlebmac

arasamxedro (alternatiuli) SromiTi samsaxuris gavlis survili

gamoTqves, TbilisSi 94 samuSao adgili iyo dasaxelebuli.

4.2.5. SromiTi saqmianoba sagangebo mdgomareobis dros

1997 wlis oqtomberSi ZalaSi Sevida ̀ sagangebo mdgomareobis Sesaxeb~

da ̀ saomari mdgomareobis Sesaxeb~ kanonebi. orive kanonSi warmodgenil-

ia identuri debulebebi, romelTa Tanaxmad, sagangebo an saomari mdgo-

mareobis periodSi saqarTvelos aRmasrulebeli xelisuflebis umaRle-

si organoebi uflebamosilni arian:

• droebiT akrZalon strategiuli da mosaxleobisaTvis sasicocxlo

mniSvnelobis mqone sawarmoebSi, dawesebulebebsa da organizacieb-

Si muSa-mosamsaxureTa samuSaodan sakuTari surviliT gaTavisuf-

leba, sapatio mizeziT daTxovnis SemTxvevebis garda;

• akrZalon gaficvebi;

• Caaban Sromisunariani moqalaqeni sawarmoebis, dawesebulebebisa da

organizaciebis muSaobaSi Sromis saSualo anazRaurebiT, agreTve

sagangebo/saomari mdgomareobis Sedegebis likvidaciaSi, amasTan,

uzrunvelyon maTi Sromis usafrTxoeba.

garda amisa, sagangebo/saomari mdgomareobis periodisaTvis sawarmoe-

bis, dawesebulebebisa da organizaciebis xelmZRvanelebs ufleba aqvT,

saWiroebis SemTxvevaSi, muSa-mosamsaxureni maT daukiTxavad droebiT

gadaiyvanon iseT samuSaoze, romelic ar aris SromiTi xelSekrulebiT

gaTvaliswinebuli.

orive kanonis me-4 da me-6 muxlebis debulebebi, savaraudod, ar aris

Seusabamo konvenciis gansaxilveli muxlis pirobebTan.

saqarTvelos prezidentis brZanebulebiT, 1997 wels Sinagan saqmeTa

saministroSi Seiqmna sagangebo situaciebisa da samoqalaqo Tavdacvis

departamenti. erovnuli uSiSroebis sabWosTan Camoyalibda sagangebo

situaciebisa da samoqalaqo Tavdacvis mudmivmoqmedi uwyebaTaSorisi

komisia. aRniSnuli struqtura wamyvan rols asrulebs sagangebo situa-

ciebSi sazogadoebis dacvis sakiTxebSi. momzadda kanonproeqti sagange-
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bo situaciebSi mosaxleobisa da qveynis sxvadasxva teritoriis dacvis

Sesaxeb. misi miRebis Semdeg sabolood gadawydeba, aRmasrulebeli xelis-

uflebis romel organos daekisreba pasuxismgebloba sagangebo situacie-

bis sakiTxebTan dakavSirebiT.

aRsaniSnavia is garemoeba, rom am nawilSi CamoTvlili kanonebis yvela

debuleba unda ganxorcieldes diskriminaciis akrZalvis principis

safuZvelze. ganxiluli sakanonmdeblo normebi SesabamisobaSia evropu-

li konvenciis sxva moTxovnebTanac.

4.2.6. gaficvis ufleba

konstituciis 33-e muxli aRiarebs gaficvis uflebas, magram miuTiTebs,

rom am uflebis ganxorcielebis wesi ganisazRvreba kanoniT. konstituci-

is Tanaxmad, kanoni adgens, agreTve, sasicocxlod mniSvnelovani samsax-

urebis saqmianobis garantiebs. gaficvis organizaciisa da Catarebis sak-

iTxs awesrigebs kanoni `koleqtiuri SromiTi davis mowesrigebis wesis

Sesaxeb~.

gaficvis mowyoba an masSi monawileoba ekrZalebaT policiis (`polici-

is Sesaxeb~ kanonis 21-e muxli), prokuraturisa (`prokuraturis Sesaxeb~

kanonis 31-e muxli) da saxelmwifo uSiSroebis (`saxelmwifo uSiSroebis

samsaxuris Sesaxeb~ kanonis me-2 muxli) TanamSromlebs. aRniSnuli

SezRudva konvenciis me-4 muxliT dadgenil zRvars ar scildeba.

garda amisa, xazgasmiT unda aRiniSnos, rom erovnuli ekonomikis sx-

vadasxva sferoSi dasaqmebuli muSakebi gaficvis uflebas sakmaod far-

Tod iyeneben. magaliTad, aRsaniSnavia axlaxan mowyobili saSualo sko-

lis maswavleblebisa da energetikis sferos muSakebis gaficvebi,

romelTa mizezi saxelfaso davalianebis sakiTxTan iyo dakavSirebuli.

4.3. daskvnebi da rekomendaciebi

a) saerTo jamSi, saqarTvelos kanonmdebloba Seesabameba konvenciis

me-4 muxlis moTxovnebs. amave dros, arsebobs garkveuli xarvezebic,

romelTa aRmofxvra aucileblad migvaCnia, raTa saqarTvelos kanonmde-

bloba srul SesabamisobaSi iqnes moyvanili me-4 muxlis moTxovnebTan;

b) Setanil unda iqnes cvlilebebi saqarTvelos sisxlis samarTlis

kodeqsSi, raTa trefikingi gamocxaddes danaSaulad da gansazRvrul

iqnes Sesabamisi sanqciebi am danaSaulis CadenisaTvis;

g)  gadasasinjia ̀ patimrobis Sesaxeb~ kanonis 27-e muxlis pirveli (a)

punqti, raTa msjavrdebulTa Sromis nebayoflobiT Tu iZulebiT xasiaT-

Tan dakavSirebuli SesaZlo orazrovani interpretacia Tavidan iqnes

acilebuli;

d) mivesalmebiT ̀ arasamxedro, alternatiuli SromiTi samsaxuris Ses-

axeb~ kanonSi Setanil cvlilebas, romelic am samsaxuris xangrZlivobas

exeba da romelic gaeros adamianis uflebaTa komitetis rekomendacieb-
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is gaTvaliswinebiT ganxorcielda. 2002 wlis 18 maisis kanonis Tanaxmad,

alternatiuli SromiTi samsaxuris xangrZlivobis vada Semcirda (18-dan

24 Tvemde) da gauTanabrda savaldebulo samxedro samsaxuris vadas.
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5. me-5 muxli – Tavisuflebisa da

usafrTxoebis ufleba

a. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis Tanaxmad:

`1.yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. aravis

SeiZleba aRekveTos Tavisufleba, garda Semdgomi SemTxvevebisa da

kanoniT gansazRvruli wesis Sesabamisad:

a) uflebamosili sasamarTlos mier msjavrdebis Semdgom piris mar-

Tlzomieri dapatimreba;

b) piris marTlzomieri dakaveba an dapatimreba sasamarTlos marTl-

zomieri brZanebis SeusruleblobisTvis an kanoniT gaTvaliswineb-

uli nebismieri valdebulebis Sesrulebis uzrunvelsayofad;

g) piris marTlzomieri dakaveba an dapatimreba, ganxorcielebuli

uflebamosili sasamarTlo xelisuflebis winaSe wardgenis mizniT,

Tu arsebobs samarTaldarRvevis Cadenis gonivruli eWvi an, rode-

sac es gonivrulad miCneulia aucileblad, piris mier danaSaulis

Cadenis an Cadenis Semdgom misi gaqcevisTvis  xelis SesaSlelad;

d) arasrulwlovanis dapatimreba marTlzomieri brZanebiT sagan-

manaTleblo zedamxedvelobis mizniT an misi marTlzomieri da-

patimreba uflebamosili sasamarTlo xelisuflebis winaSe

wardgenis mizniT;

e) infeqciur daavadebaTa gavrcelebis Tavidan asacileblad pire-

bis, agreTve suliT avadmyofebis, alkoholikebis, narkomanebis

an mawanwalebis marTlzomieri dapatimreba;

v) piris marTlzomieri dakaveba an dapatimreba qveyanaSi misi unebar-

Tvod Sesvlis aRsakveTad an im pirisa, romlis winaaRmdegac miRe-

bulia RonisZiebebi misi deportaciis an eqstradiciis mizniT.

2. yvela dakavebuls misTvis gasageb enaze saswrafod ecnobeba misi

dakavebis mizezebi da mis winaaRmdeg wayenebuli nebismieri braldeba.

3. am muxlis 1-li punqtis (g) qvepunqtis debulebebis Sesabamisad

dakavebuli an dapatimrebuli yvela piri dauyovnebliv waredgineba

mosamarTles an sasamarTlo xelisuflebis ganxorcielebaze kanon-

iT uflebamosil sxva moxeles da mas ufleba aqvs sasamarTlo proce-
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sis gonivrul vadaSi Catarebaze an procesis ganmavlobaSi gaTavisu-

flebaze. gaTavisuflebis winapiroba SeiZleba iyos sasamarTlo

procesze gamocxadebis garantiebi.

4. yvelas, vinc TavisuflebaaRkveTilia dakavebiT an dapatimrebiT,

ufleba aqvs sasamarTlo procesis warmoebaze, romlis meSveobiTac

sasamarTlos mier swrafad unda gadawydes dapatimrebis marTl-

zomiereba da gaices brZaneba mis gaTavisuflebaze, Tu dapatimreba

aramarTlzomieria.

5. yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis

debulebaTa darRveviT, aqvs aRsrulebadi ufleba kompensaciaze.~

konvenciis me-5 muxlSi asaxuli ufleba fuZemdebluri faseulobaa

da demokratiul sazogadoebaSi bevri sxva uflebisa  da Tavisuflebis

sruli ganxorcielebis winapirobaa. statistikurad, konvenciiT Seqmni-

li organoebis warmoebaSi arsebul saqmeTa raodenobis mxriv, me-5 muxli

meore adgils  ikavebs me-6 muxlis Semdgom.

me-5 muxli ixseniebs Tavisuflebis aRkveTas, dakavebasa da dapatim-

rebas. am terminebs damoukidebeli konvenciiseuli mniSvneloba aqvs da

erovnul kanonmdeblobaSi Sesatyvisi cnebebi precedentuli samarTliT

mocemuli ganmartebis WrilSi unda dadgindes.

`TavisuflebaSi~ igulisxmeba piris fizikuri Tavisufleba,134  piradi

Tavisufleba me-5 muxlis TvalsazrisiT niSnavs dakavebis an dapatimreb-

is ararsebobas. ̀ usafrTxoeba~ aris ̀ dakavebasa da dapatimrebasTan mima-

rTebiT TviTnebobis winaaRmdeg garantia~.135  sasamarTlos precedentu-

li samarTliT: ̀ piris Tavisuflebis aRmkveTi nebismieri RonisZieba unda

Seesabamebodes me-5 muxlis mizans, kerZod, unda daicvas piri TviTnebo-

bisagan ... am konsteqstSi mniSvnelovania ara marto ̀ ufleba Tavisufle-

baze~, aramed, agreTve, ̀ ufleba pirad usafrTxoebaze~.136

bevr SemTxvevaSi evropulma komisiam daadgina, rom ufleba usa-

frTxoebaze ar avaldebulebs saxelmwifoebs, uzrunvelyon absolutu-

ri dacva kerZo pirebisagan.137 magram Tu saxelmwifo ar iTvaliswinebs sas-

jels ukanono Tavisuflebis aRkveTisaTvis, aman SeiZleba migviyvanos me-

5 muxlis darRvevamde konvenciis 1-l muxlTan erTobliobaSi.138

gadaadgilebis Tavisuflebis SezRudva139 SeiZleba moxvdes me-5 muxlis

moqmedebis farglebSi, rodesac igi sakmarisad mZimea intensiurobis xarisx-

134 enxeli da sxvebi niderlandebis winaaRmdeg (Engel and others v. the Netherlands),

1976 wlis 8 ivnisi, Series A no. 22,  58-e punqti.

135 erousmiti gaerTianebuli samefos winaaRmdeg (Arrowsmith v. the United Kingdom), DR
(1980), 64-e punqti.

136 bozano italiis winaaRmdeg (Bozano v. Italy), 1986 wlis 18 dekemberi, Series A no. 111,

54-e da me-60 punqtebi.

137 sxva saqmeebTan erTad, ix., `v~ gaerTianebuli samefos winaaRmdeg (W. v. the United
Kingdom), (1983), 32 DR 190.

138 sxva saqmeebTan erTad, ix., `v~ gaerTianebuli samefos winaaRmdeg (W. v. the United
Kingdom), (1983), 32 DR 190.

139 utatis mutandis, X da Y niderlandebis winaaRmdeg (X. and Y. v. the Netherlands),

1985 wlis 26 marti, Series  no. 91.
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isa da ̀ kriteriumebis mTeli rigis gaTvaliswinebiT, rogoricaa aRniSnuli

SezRudvis saxe, xangrZlivoba, Sedegebi da ganxorcielebis meTodi~.140 me-

5 muxli moqmedebs maSinac, roca dapatimrebuli piri Tavisuflebis aRkve-

Tas ar gasZalianebia.141 me-5 muxli SeiZleba gavrceldes piris dakavebasa

Tu dapatimrebaze saxelmwifo moxeleTa mier saxelmwifos teritoriis

farglebs gareT.142 samxedro disciplinuri sanqciebi SeiZleba gaxdes me-5

muxlis WrilSi Semowmebis sagani.143 patimrobis pirobebi ar regulirdeba

me-5 muxliT.144 mSoblis uflebebis gamoyenebiT bavSvis moTavsebac saavad-

myofoSi miCneul iqna ara me-5 muxlis sawinaaRmdego  Tavisuflebis

aRkveTad, aramed me-8 muxliT regulirebul sakiTxad.145

me-5 muxlis me-4 punqti Tavis TavSi Seicavs dapatimrebis marTl-

zomierebis swrafi da qmediTi sasamarTlo kontrolis specialur garan-

tias, rac erovnuli xelisuflebisadmi me-13 muxlis moTxovnebze Sors

midis imis Taobaze, rom pirebi, romelTac SeuZliaT amtkicon konvenci-

iT gaTvaliswinebuli uflebis darRveva, uzrunvelyofili unda iyvnen

samarTlebrivi dacvis efeqtiani saSulebiT.146

bunebrivia, SesaZlebelia, me-5 muxli dakavSirebuli iyos agreTve me-

14 muxlTan.147 me-5 muxli ar aris Seuvali gadaxvevisagan saomari Tu sxva

sagangebo mdgomareobis dros, roca safrTxe eris arsebobas emuqreba.148

aqve aRsaniSnavia, rom, rogorc sasamarTlom daadgina saqmeze – lolesi

irlandiis winaaRmdeg (Lawless v. Ireland),149 – Tavisuflebis aRkveTis gasa-

marTleblad dauSvebelia me-17 muxlze miTiTeba.150 me-18 muxlis moTxov-

na inkorporirebulia me-5 muxlis pirvel punqtSi.

140 guzardi italiis winaaRmdeg (Guzzardi v. Italy), 1976 wlis 6 noemberi, Series A no. 39,

92-e punqti.

141 de vilde, oomsi da versipi belgiis winaaRmdeg (De Wilde, Ooms and Versyp v. Bel-
gium), 1971 wlis 18 ivnisi, Series A no. 12.

142 reineti safrangeTis winaaRmdeg (Reinette v. France), Application 14009/88, (1989) 63
DR 189.

143 enxeli da sxvebi niderlandebis winaaRmdeg (Engel and others v. the Netherlands),

1976 wlis 8 ivnisi, Series A no. 22.

144 aSingdeini gaerTianebuli samefos winaaRmdeg (Ashingdane v. the United Kingdom),

1985 wlis 28 maisi, Series A no. 93, 41-e punqti.

145 nilseni daniis winaaRmdeg (Nielsen v. Denmark), (1988), Series A no. 144.

146 saqarTvelos kanonmdeblobis me-13 muxlTan Sesabamisobis Taobaze ix. A Study on
the Compatibility of Georgian Law with the Requirements of the Convention for the Protection
of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, prepared by
A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 44-63.

147 saqarTvelos kanonmdeblobis me-14 muxlTan Sesabamisobis Taobaze ix. A Study on
the Compatibility of Georgian Law with the Requirements of the Convention for the Protection
of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, prepared by
A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 64-69.

148 saqarTvelos kanonmdeblobis me-15 muxlTan Sesabamisobis Taobaze, ix. A Study
on the Compatibility of Georgian Law with the Requirements of the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, prepared by
A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 71-74.

149 1991 wlis 1-li ivlisi, Series A no. 3, 67-e punqti.

150 saqarTvelos kanonmdeblobis me-17 muxlTan Sesabamisobis Taobaze ix. A Study on
the Compatibility of Georgian Law with the Requirements of the Convention for the Protection
of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, prepared by
A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 75.
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b. saqarTvelos kanonmdebloba zogadad

dasawyisSive unda aRiniSnos, rom saqarTvelos kanonmdebloba ar

iTvaliswinebs uflebas habeas corpus-is warmoebaze. Tavisuflebis

aRkveTis marTlzomierebaze swrafi da qmediTi sasamarTlo kontrolis

moTxovnis SesaZleblobis ararsebobam sxva saproceso garantiebi SeiZle-

ba gamousadegari gaxados. aqedan gamomdinare, uwinaresi mniSvnelobis

rekomendaciaa am kuTxiT kanonmdeblobaSi cvlileba-damatebebis Setana.

konstitucia aRiarebs adamianis Tavisuflebis xelSeuvalobas da sas-

amarTlos gadawyvetilebis gareSe piradi Tavisuflebis yovelgvari

SezRudvis dauSveblobas iTvaliswinebs. igi axdens delegirebas qvemdgom

kanonmdeblobaze, gansazRvros is SemTxvevebi, roca adamianis dakaveba

daSvebulia. miTiTeba dakavebaze unda niSnavdes aqcents Tavisuflebis

aRkveTis Tavdapirvel stadiaze. konstitucia iTvaliswinebs dakavebisa

da Tavisuflebis sxvagvari aRkveTis marTlzomierebaze erTjerad sasa-

marTlo kontrols. igi  dauSveblad acxadebs dakavebuli Tu sxvagvarad

TavisuflebaaRkveTili piris fizikur Tu fsiqikur iZulebas. uzenaesi

kanoni iTvaliswinebs dakavebuli Tu dapatimrebuli piris garantiebs da

adgens dakavebisa da winaswari patimrobis maqsimalur vadebs. konstituci-

is Tanaxmad, konstituciuri debulebebis darRveva kanoniT isjeba. kon-

stitucia maT, vinc ukanonod iqna dakavebuli an dapatimrebuli, aniWebs

kompensaciis moTxovnis uflebas (me-18 muxli).

sagangebo an saomari mdgomareobis dros konstituciis 46-e muxliT,

saqarTvelos prezidenti uflebamosilia SezRudos CamoTvlili mux-

lebiT gansazRvruli konstituciuri uflebebi da Tavisuflebebi. me-18

muxli im muxlebis rigSia, romlebiTac gaTvaliswinebuli uflebebis

SezRudvac daSvebulia.151

Semdegi aqtebi iTvaliswinebs Tavisuflebis aRkveTas gansazRvrul

garemoebebSi.

saqarTvelos sisxlis samarTlis kodeqsi awesebs sasjelis oTx saxes,

romlebic Tavisuflebis aRkveTas ukavSirdeba – Tavisuflebis SezRud-

va, tusaRoba, vadiani Tavisuflebis aRkveTa da uvado Tavisuflebis

aRkveTa (me-40 muxli). sisxlis samarTlis kodeqsi iTvaliswinebs arasrul-

wlovanis moTavsebas specialur aRmzrdelobiT an samkurnalo-

aRmzrdelobiT dawesebulebaSi (91-e da 96-e muxlebi) da iZulebiTi xasi-

aTis samedicino RonisZiebis Sefardebas (XVIII Tavi).

administraciul samarTaldarRvevaTa kodeqsi iTvaliswinebs adminis-

traciul patimrobas, romelic ar SeiZleba 30 dReze metxans grZeldebodes.

sisxlis samarTlis saproceso kodeqsis me-12 muxlis pirveli nawilis

Tanaxmad, yovel adamians aqvs Tavisuflebis, piradi xelSeuxeblobis

ufleba.

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs dakavebas,

aRkveTis RoniZiebebs (dapatimreba, Sinapatimroba, policiis zedamxed-

151 ix. Sesabamisoba me-3 muxlTan.
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velobaSi gadacema, gausvlelobis Sesaxeb xelwerilis CamorTmeva, aras-

rulwlovani braldebulis meTvalyureobaSi gadacema, samxedro mosam-

saxuris qcevisadmi sardlobis meTvalyureoba) da iZulebis sxva

RonisZiebebs (moyvana, samedicino dawesebulebaSi moTavseba sasamarT-

lo eqspertizis Catarebis mizniT), rac ukavSirdeba Tavisuflebis aRkve-

Tas. am RonisZiebebidan zogierTi Tumca iwvevs piradi Tavisuflebis an

gadaadgilebis Tavisuflebis SezRudvas, magram ar iTvleba, rom Sedis

me-5 muxliT regulirebul farglebSi da ar aris ganxiluli am moxseneba-

Si (policiis zedamxedvelobaSi gadacema, gausvlelobis Sesaxeb xelwer-

ilis CamorTmeva, samxedro mosamsaxuris qcevisadmi sardlobis meTva-

lyureoba).152 sxva RonisZiebebis me-5 muxlTan Sesabamisoba qvemoT aris

ganxiluli.

saqarTvelos SeiaraRebuli Zalebis sadisciplino debuleba iTval-

iswinebs disciplinur sasjelad, inter alia, hauptvaxtSi 10 dRemde moTavse-

bas samxedro mosamsaxuris mier disciplinuri gadacdomis CadenisaTvis.

`ganaTlebis Sesaxeb~ saqarTvelos kanonis Tanaxmad,153 specialuri

aRmzrdelobiT-saganmanaTleblo dawesebulebebi iqmneba im moswav-

leTaTvis, romlebic sazogadoebisaTvis miuRebeli da normaluri qce-

visagan gadaxrili saqcieliT xasiaTdebian.

saxelmwifo sazRvris reJimisa da dacvis wesi154 iTvaliswinebs gadaadg-

ilebis droebiT Sewyvetas saSiSi infeqciuri daavadebebis gavrcelebis

safrTxis SemTxvevaSi an karantinis gamocxadebas saxelmwifo sazRvarze

prezidentis gadawyvetilebis Sesabamisad.

saqarTvelos sisxlis samarTlis kodeqsis Sesabamisad, samedicino xa-

siaTis iZulebiTi RonisZieba SeiZleba gamoyenebul iqnes sasamarTlos

mier kanoniT gansazRvrul  SemTxvevebSi.

`ucxoelTa samarTlebrivi mdgomareobis~ Sesaxeb saqarTvelos kanoni

uSvebs ucxoelis dakavebasa da dapatimrebas.

saqarTvelos administraciul samarTaldarRvevaTa kodeqsi iTval-

iswinebs administraciul patimrobas administraciuli samarTaldarRve-

visaTvis (32-e muxlis me-2 nawili). garda administraciuli patimrobisa,

romelic Seadgens administraciul saxdels, kodeqsi iTvaliswinebs ad-

ministraciul dakavebas, romelic ar SeiZleba gagrZeldes 3 saaTze met

xans. saxelmwifo sazRvris damrRvevi piri gamSveb punqtebSi SeiZleba

dakavebul iqnes samarTaldarRvevasTan dakavSirebiT oqmis Sedgenis

mizniT da saWiroebis SemTxvevaSi 3 dRemde vadiT misi vinaobisa da samar-

TaldarRvevis garemoebaTa dadgenis mizniT. es vada SeiZleba gagrZeldes

prokuroris mier 10 dRemde vadiT, Tuki samarTaldamrRvevs ar gaaCnia

piradobis mowmoba (247-e muxlis me-2 nawili). administraciul samar-

152 samxedro mosamsaxure SeiZleba daeqvemdebaros meTaurTa meTvalyureobas da

samxedro nawilis datoveba aekrZalos. gadaadgilebis Tavisuflebis SezRudvis

kanonmdeblobiseuli formulireba ar aRwevs Tavisuflebis aRkveTis im zRvars,

rom me-5 muxlis moqmedebis farglebSi moxvdes.

153 miRebulia 1997 wlis 27 ivniss.

154 damtkicebulia saqarTvelos prezidentis 1999 wlis 20 dekembris brZanebulebiT.
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TaldarRvevaTa kodeqsi uSvebs policiis ganyofilebaSi an saxalxo raz-

melis StabbinaSi moyvanas (243-e muxli).

Tavisuflebis aRkveTis is SemTxvevebi, romlebsac ar gaaCnia sakanonmde-

blo safuZveli, sisxlis samarTlis kodeqsiT isjeba, kerZod esenia: Tavisu-

flebis ukanono aRkveTa (143-e muxli) da mZevlad ayvana (144-e muxli).

5.1. me-5 muxlis 1-li punqtis a) qvepunqti

5.1.1. evropuli konvencia da misi ganmarteba

adamianis uflebaTa evropuli konvenciis me-5 muxlis 1-li punqtis a)

qvepunqtis Tanaxmad:

`1.yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. aravis

SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxvevebisa da

kanoniT gansazRvruli wesis Sesabamisad:

a) uflebamosili sasamarTlos mier msjavrdebis Semdgom piris mar-

Tlzomieri dapatimreba;~

Tavisuflebis uflebis msjavrdebis Semdgomi gamonaklisi exeba mx-

olod im SemTxvevebs, roca msjavrdeba sasamarTlos gadawyvetilebis

Sedegia. msjavrdebis Semdgom da apelacia/kasaciis ganmavlobaSi Tavisu-

flebis aRkveTa nebadarTulia mxolod maSin, roca es vada SeiZleba

CaiTvalos saboloo ganaCeniT gansazRvrul vadaSi.155

5.1.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis me-18 muxlis me-2 punqtis Tanaxmad, Tavis-

uflebis aRkveTa an piradi Tavisuflebis sxvagvari SezRudva sasamarT-

los gadawyvetilebis gareSe dauSvebelia. analogiurad, sisxlis samarT-

lis saproceso kodeqsis me-8 muxlis me-6 nawili adgens, rom mxolod sas-

amarTlo aris uflebamosili, damnaSaved cnos piri da dauniSnos mas sas-

jeli. ganaCensa Tu sxva sasamarTlo gadawyvetilebaSi raime cvlilebis

Setana SeiZleba mxolod sasamarTlo wesiT.156 sisxlis samarTlis kodeqsi

iTvaliswinebs sasjelTa amomwurav CamonaTvals, romelTagan 4 saxe Tavis-

uflebis aRkveTasTan aris dakavSirebuli, esenia: Tavisuflebis SezRud-

va, tusaRoba, vadiani Tavisuflebis aRkveTa da uvado Tavisuflebis

aRkveTa. sisxlis samarTlis kodeqsi gansazRvravs sasjelis TiToeul

saxes da im pirTa wres, romelsac SeiZleba daeniSnos esa Tu is sasjeli da

ris safuZvelze, TiToeuli sasjelis minimumsa da maqsimums, uvado Tavis-

uflebis aRkveTis gamoklebiT.

piris gamarTlebis SemTxvevaSi igi dauyovnebliv unda gaTavisufldes,

Tundac misi gamarTlebis sawinaaRmdegod saapelacio instanciaSi saCiv-

ari iyos Setanili. Tavisuflebis aRkveTiT piris msjavrdebis SemTxveva-
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Si, Tu piri msjavrdebamde winaswar patimrobaSi imyofeboda da winaswari

patimrobis vada aRwevs ganaCeniT daniSnul Tavisuflebis aRkveTis vadas,

piri dauyovnebliv unda gaTavisufldes (513-e muxlis z) punqti).

administraciul samarTaldarRvevaTa kodeqsi iTvaliswinebs admin-

istraciul patimrobas, romelic ar unda aRematebodes 30 dRes. adminis-

traciuli patimroba SeiZleba daekisros gansakuTrebul SemTxvevebSi kod-

eqsis mier gansazRvruli administraciuli samarTaldarRvevebisaTvis.

administraciuli patimroba SeiZleba dainiSnos raionis (qalaqis) mosamarT-

lis, administraciuli mosamarTlis mier (32-e muxlis me-2 nawili).

saqarTvelos SeiaraRebuli Zalebis sadisciplino wesdeba157  iTval-

iswinebs samxedro mosamsaxuris mier disciplinuri gadacdomis Cadeni-

saTvis, inter alia, hauptvaxtSi moTavsebas 10 dRis vadiT.158  sasjels

ufardebs (ufrosi) meTauri da ara ̀ sasamarTlo~. erTaderTi konteqsti,

romelSic wesdeba axsenebs ̀ sasamarTlos~, aris ̀ Rirsebis sasamarTlo~.

es ar aris damoukidebeli da miukerZoebeli sasamarTlo me-6 muxlis mniS-

vnelobiT, romelsac gamoaqvs disciplinuri gadacdomis CadenaSi piris

braleulobis Sesaxeb ganaCeni, vinaidan mas saproceso garantiebiT uzrun-

velyofs. amis nacvlad, ̀ Rirsebis sasamarTlos~ saqme gadaecema im samxe-

dro mosamsaxuris gakicxvis mizniT, romelic pasuxismgeblad iqna miC-

neuli disciplinuri gadacdomis CadenaSi saqmis gadamcemi meTauris mier.

disciplinuri sasjelis dakisreba da ̀ Rirsebis sasamarTlosaTvis~ ga-

dacema erTi da imave gadacdomisaTvis wesdebiT ikrZaleba. amrigad, sas-

amarTlosaTvis gadacema TavisTavad disciplinuri sanqciaa. savaraudod,

wesdeba ewinaaRmdegeba rogorc konstitucias, ise konvencias.159

5.2. me-5 muxlis 1-li punqtis b) qvepunqti

5.2.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis 1-li punqtis b) qvepunqtiT:

`1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. ar-

avis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxveveb-

isa da kanoniT gansazRvruli wesis Sesabamisad:

155 vemhofi germaniis winaaRmdeg (Wemhoff v. Germany), 1968 wlis 27 ivnisi, Series A no. 7.
156 miukerZoeblobis, damoukideblobisa da saproceso garantiebis Sesaxeb me-6 mux-

lis sxva moTxovnebis Taobaze ix. qvemoT.

157  damtkicebulia saqarTvelos saxelmwifos meTauris 1994 wlis 2 seqtembris

brZanebulebiT.

158 ix. Sesabamisoba me-7 muxlTan, me-7 oqmis me-2 muxlTan.

159 ix. daskvnebi da rekomendaciebi, 5.11.a).
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...

b) piris marTlzomieri dakaveba an dapatimreba sasamarTlos marTl-

zomieri brZanebis SeusruleblobisaTvis an kanoniT gaTvaliswineb-

uli nebismieri valdebulebis Sesrulebis uzrunvelsayofad;~

me-5 muxlis 1-li punqtis b) qvepunqti uSvebs im piris dakavebas, romel-

ic ar daemorCila mis mimarT sasamarTlos brZanebas.

Tavis pirvel gadawyvetilebaSi evropulma sasamarTlom daadgina, rom

me-5 muxlis 1-li punqtis b) qvepunqti iTvaliswinebs ara dakavebas an da-

patimrebas sajaro wesrigis an saxelmwifo uSiSroebis winaaRmdeg mima-

rTul danaSaulTa aRsakveTad, aramed kanoniT dakisrebul konkretul

movaleobaTa aRsasruleblad.160 me-5 muxlis 1-li punqtis b) qvepunqti ar

vrceldeba kanonmorCilebis valdebulebaze zogadad.161 saxeze unda iyos

Seusrulebeli valdebuleba, romlis Sesrulebac mocemul pirs kanoniT

ekisreba da dakaveba da dapatimreba miznad unda isaxavdes ara piris das-

jas, aramed Sesabamisi valdebulebis Sesrulebas. Sesatyvisi valdebuleb-

is SesrulebisTanave me-5 muxlis 1-li punqtis b) qvepunqtiT Sefardebu-

li Tavisuflebis aRkveTis safuZveli wyvets arsebobas.162  wonasworoba

unda damyardes demokratiul sazogadoebaSi ama Tu im valdebulebis

dauyovnebeli Sesrulebis  uzrunvelyofis mniSvnelobasa da Tavisuf-

lebis uflebis mniSvnelobas Soris. amgvari wonasworobis SenarCunebaSi

dapatimrebis xangrZlivoba agreTve SeiZleba mniSvnelobis mqone faqtori

iyos.163 aseT valdebulebaTa magaliTebi, romlebic TavianTi xasiaTiT kon-

vencias unda Seesabamebodnen,164 moicavs: samxedro an alternatiuli samo-

qalaqo samsaxuris moxdis valdebulebas; piradobis mowmobis tarebisa

da piradobis dadgenis Semowmebas damorCilebis valdebulebas, gan-

sazRvrul teritoriaze cxovrebis valdebulebas.

5.2.2. saqarTvelos kanonmdebloba

sisxlis samarTlis saproceso kodeqsi akisrebs valdebulebas im pirebs,

romlebic kanoniT dadgenili wesiT gamoZaxebulebi arian, raTa gamocx-

addnen momkvlevis, gamomZieblis, prokuroris, mosamarTlis winaSe sisx-

lis samarTlis saqmis warmoebasTan dakavSirebiT zustad daniSnul dros.

arasapatio mizeziT gamoucxadeblobis SemTxvevaSi sisxlis samarTlis

procesis monawileni165 SeiZleba iZulebiT miiyvanon procesis mwarmoebe-

160 lolesi irlandiis winaaRmdeg (Lawless v. Ireland), 1960 wlis 14 noemberi, Series A
no. 3, me-9 punqti.

161 iqve.

162 sxva saqmeebTan erTad, ix., novicka poloneTis winaaRmdeg (Nowicka v. Poland), 2002

wlis 3 dekemberi, me-60 punqti.

163 makvei da sxvebi gaerTianebuli samefos winaaRmdeg (McVeigh and Others v. the Unit-
ed Kingdom), Applications 8022/77, 8025/77, 8027/77, komisiis 1981 wlis 18 martis

gadawyvetileba, Decisions and Reports (DR) 25.

164 iohanseni norvegiis winaaRmdeg (Johansen v. Norway), Application no. 10600/83, (1985), 44 DR 155.

165 eWvmitanili, braldebuli, gansasjeli, dazaralebuli, mowme (174-e muxlis 1-li

nawili).



86

166 kanoni agreTve iTvaliswinebs valdebulebis SesrulebisaTvis gamiznul damsjel

RonisZiebebs, romlebic ar xvdeba me-5 muxlis 1-li punqtis b) qvepunqtis moqmede-

baSi. saxeldobr, fuladi saxdeli SeiZleba daekisros mowmes gamoucxadeblobis,

Tavmjdomaris gankargulebaTa Seusruleblobis, saqmis gamoZiebisa da sasamarT-

lo ganxilvis dros wesrigis darRvevisa Tu sasamarTlos upativcemulobisaTvis

(sisxlis samarTlis saproceso kodeqsis 94-e muxlis me-2 nawili). mowmis mier cru

Cvenebis micema an Cvenebis micemaze uaris Tqma  iwvevs sisxlis samarTlis pasuxis-

mgeblobas sisxlis samarTlis kodeqsis 370-e da 371-e muxlebis Sesabamisad, rom-

lebic iTvaliswineben, inter alia, Tavisuflebis aRkveTasTan dakavSirebul sasjelebs.

167 iseve rogorc sisxlis samarTlis kodeqsi.

li organos winaSe, rac SeiZleba ganxorcieldes mxolod am ukanasknelis

motivirebuli aqtiT, raTa uzrunvelyofil iqnes maTi monawileoba saga-

moZiebo moqmedebaSi an, Sesabamisad, sasamarTlo sxdomaSi (173-e muxli).

sisxlis samarTlis saproceso kodeqsis Tanaxmad, 14 wlamde asakis ar-

asrulwlovnebis, fexmZime qalTa da mZime avadmyofTa moyvana, rogor wesi,

dauSvebelia (me-17 muxlis me-4 nawili).

94-e muxlis 1-li nawilis Tanaxmad, mowme valdebulia gamocxaddes

momkvlevis, gamomZieblis, prokuroris, sasamarTlos gamoZaxebiT; swo-

rad acnobos informacia saqmesTan dakavSirebiT da upasuxos dasmul

SekiTxvebs; gaamJRavnos saqmesTan dakavSirebuli misTvis cnobili faq-

tobrivi garemoebebi, daicvas wesrigi gamoZiebis warmoebisa da sasamarT-

lo ganxilvis ganmavlobaSi, ar datovos sasamarTlo sxdomis darbazi

Tavmjdomaris nebarTvis gareSe.

arasapatio mizeziT mowmis gamoucxadeblobis SemTxvevaSi igi SeiZle-

ba iZulebiT iqnes moyvanili kanoniT dadgenili wesiT.166

sisxlis samarTlis saproceso kodeqsi  iTvaliswinebs analogiur de-

bulebebs dazaralebulTan mimarTebiT.

sisxlis samarTlis saproceso kodeqsi167 iTvaliswinebs braldebulis,

gansasjelis samedicino dawesebulebaSi moTavsebas sasamarTlo aqtis

safuZvelze gamomZieblis an prokuroris mier, Tu sasamarTlo-samedici-

no an sasamarTlo-eqspertizis daniSvnis an Catarebisas saWiroa stacion-

aruli meTvalyureoba (177-e muxlis 1-li nawili).

piri SeiZleba moTavsebul iqnes fsiqiatriul dawesebulebaSi fsiqiku-

ri mdgomareobis eqspertizisaTvis, roca misi fsiqikuri mdgomaroeba

gamoricxavs sisxlissamarTlebriv pasuxismgeblobaSi mis braldebulad

micemas da bralis wayenebas, magram arsebobs sakmarisi mtkicebuleba, rom

man marTlsawinaaRmdego qmedeba Caidina (iqve, me-2 nawili).

Tu piris fsiqikuri mdgomareoba xels uSlis mis winaaRmdeg bralis

wayenebas an gamoricxavs mis sisxlissamarTlebriv pasuxismgeblobas,

Tumca arsebobs sakmarisi mtkicebuleba, rom aramarTlzomierad iqceo-

da, igi SeiZleba moTavsebul iqnes fsiqiatriul dawesebulebaSi eqsper-

tizis Catarebis mizniT.
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5.3. me-5 muxlis 1-li punqtis g) qvepunqti

5.3.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis 1-li punqtis g) qvepunqtis Tanax-

mad:

`1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. ar-

avis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxveveb-

isa da kanoniT gansazRvruli wesis Sesabamisad:

g) piris marTlzomieri dakaveba an dapatimreba, ganxorcielebuli

uflebamosili sasamarTlo xelisuflebis winaSe wardgenis mizniT,

Tu arsebobs samarTaldarRvevis Cadenis gonivruli eWvi an, rode-

sac es gonivrulad miCneulia aucileblad, piris mier danaSaulis

Cadenis an Cadenis Semdgom misi gaqcevisTvis  xelis SesaSlelad;~.

evropuli sasamarTlos precedentuli samarTliT, me-5 muxlis 1-li

punqtis g) qvepunqti moiTxovs `gonivrul~, ara marto bona fide eWvs da

saxelmwifo xelisuflebam evropuli sasamarTlos dasarwmuneblad unda

waradginos garkveuli faqtebi an informacia mainc, rom dakavebuli piri

savaraudo danaSaulis CadenaSi gonivrulad iyo eWvmitanili.168 Tuki

gonivruli eWvi, rac win uZRoda dakavebas an dapatimrebas aRar arsebobs,

an ar arsebobs sxva safuZvlebi, Tavisuflebis Semdgomi aRkveTa konvenci-

is sawinaaRmdego  iqneba. me-5 muxlis 1-li punqtis g) qvepunqtis Sesabamisad,

dapatimreba miznad isaxavs: uzrunvelyos braldebulis daswreba, Tavi-

dan aicilos marTlmsajulebis ganxorcielebaSi Careva,169 aRkveTos konk-

retuli gansazRvruli danaSaulis Cadena.170 winaswari patimroba SeiZleba,

agreTve, Sefardebul iqnes sajaro interesebis dacvis mizniT gansazRvrul

SemTxvevebSi,171  magaliTad, garemos dacvis konteqstSi, an roca bralde-

bulis Tavisuflad yofnam SeiZleba samoqalaqo uwesrigoba gamoiwvios. me-

5 muxlis 1-li punqtis g) qvepunqti ar amarTlebs dapatimrebas, rodesac

xelisufalni SiSoben, rom pirma SeiZleba Tavi aaridos aRkveTis sxva

RonisZiebebs, romlebic Tavisuflebis aRkveTas ar ukavSirdeba.172 konven-

ciis darRveva ar aris saxeze, Tuki piri faqtobrivad ar warmdgara mosa-

marTlis winaSe, radgan igi ̀ maleve~ gaTavisuflda, anda gamoZieba Sewyda,

vinaidan Tavisuflebis aRkveTa ̀ keTilsindisierad~ iqna Sefardebuli.173

168 foqsi, kempbeli da hartli gaerTianebuli samefos winaaRmdeg (Fox, Campbell and
Hartley v. the United Kingdom), 1990 wlis 30 agvisto,  Series A no. 182, 34-e punqti.

169 sasamarTlo ganxilvis ganmavlobaSi patimrobis Taobaze wevri saxelmwifoebis

mimarT evropis sabWos ministrTa komitetis R (80) 11 rekomendaciis me-3 muxli.

170 guzardi italiis winaaRmdeg (Guzzardi v. Italy), 1976 wlis 6 noemberi, Series A no. 39.
171 ministrTa komitetis rekomendacia, me-4 muxli.

172 Ciula italiis winaaRmdeg (Ciulla v. Italy), 1989 wlis 22 Tebervali, Series A no. 148,

me-40 punqti.

173 brougani da sxvebi gaerTianebuli samefos winaaRmdeg (Brogan and Others v. the
United Kingdom), 1989 wlis 29 noemberi, Series A no. 145-B, 53-e punqti.
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formulirebaSi kavSiri ̀ anu~-s xseneba naTlad miuTiTebs, rom es Ca-

monaTvali ar aris kumulaciuri da rom sakmarisia, Tu dakavebuli piri

erT-erT kategorias miekuTvneba.174 Tumca, Tu erT-erTi es safuZveli

mocemul viTarebas miesadageba, es ar niSnavs, rom meore safuZveli aui-

cleblad unda gamoiricxos. dapatimreba, SeiZleba, gamomdinare garemoe-

bebidan, gamarTlebuli iyos ramdenime punqtiT.175

5.3.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis me-18 muxlis me-3 punqtis mixedviT, piris

dakaveba dasaSvebia kanoniT gansazRvrul SemTxvevebSi sagangebod ufle-

bamosili piris mier. dakavebuli an sxvagvarad TavisuflebaSezRuduli

piri unda waredginos sasamarTlos  gansjadobis mixedviT ara ugvianes 48

saaTisa.

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs Tavisuflebis

xanmokle aRkveTad gansazRvrul dakavebas, romelic gamoiyeneba, Tu ar-

sebobs sakmao safuZveli, eWvi miitanon pirze Tavisuflebis aRkveTiT

dasjadi danaSaulis CadenaSi, misi danaSaulebrivi saqmianobis aRkveTis,

gaqcevis, damalvis an mtkicebulebaTa mospobis Tavidan asacileblad

(141-e muxli).

terminologiurma sxvaobam sisxlis samarTlis saproceso kodeqssa

(`sakmarisi safuZveli, eWvi miitanon~) da konvencias Soris SeiZleba me-5

muxlTan potenciurad Seusabamo praqtika gamoiwvios.176

sisxlis samarTlis saproceso kodeqsis 142-e muxlis 1-li nawili

iTvaliswinebs dakavebis amomwurav safuZvlebs. 2003 wlis 29 ianvars sa-

konstitucio  sasamarTlom arakonstituciurad gamoacxada 142-e mux-

lis me-2 nawili, romelic uSvebda dakavebas ̀ sxva monacemebis~ arsebobi-

sas, ̀ romlebic safuZvels iZleva~, danaSaulis Cadenis eWvi mitanil iqnes

pirze. arakonstituciurad gamocxadebas safuZvlad daedo is, rom aR-

niSnuli debuleba miCneul iqna TviTnebobis dakanonebad.

aRkveTis RonisZieba gamoiyeneba, raTa xeli SeuSalos braldebuls,

Tavi aaridos winaswar patimrobas da sasamarTlo ganxilvas, mis Semdgom

danaSaulebriv saqmianobas, uzrunvelyos marTlmsajulebis jerovani

ganxorcieleba da sasjelis aRsruleba. aRkveTis RonisZieba gamoiyeneba,

Tu saqmeSi arsebuli mtkicebuleba iZleva sakmaris safuZvels varaudi-

saTvis, rom aucilebelia aRniSnuli romelime safuZvlis uzrunvelyofa

(151-e muxlis 1-li-me-2 nawilebi).

151-e muxlis me-3 nawilis Tanaxmad, dapatimrebis, rogorc aRkveTis

RonisZiebis gamoyenebis, safuZveli, SeiZleba iyos dasabuTebuli varau-

di, rom braldebuli daemaleba gamoZiebas da sasamarTlos, xels SeuSlis

174 1982 wlis 11 oqtombris angariSi, Series A no. 77. Tavis 1984 wlis 22 maisis gadawy-

vetilebaSi, Series A no. 77, sasamarTlom ar uaryo es ganmarteba.

175 sxva saqmeebTan erTad ix. `X~ gaerTianebuli samefos winaaRmdeg (X. v. the United
Kingdom), 1981 wlis 5 noemberi, 36-e-39-e punqtebi.

176 ix. daskvnebi da rekomendaciebi, 5.11.b).



89

sisxlis samarTlis saqmeze WeSmaritebis dadgenas, anda Tu Cadenilia mZ-

ime an naklebad mZime danaSauli.

sasamarTlo aRkveTis RonisZiebisa da misi konkretuli saxis gamoy-

enebis sakiTxis gadawyvetisas, agreTve momkvlevi, gamomZiebeli, proku-

rori da sasamarTlo iTvaliswineben bralis simZimes, braldebulis

pirovnebas, mis saqmianobas, janmrTelobis mdgomareobas, ojaxur da qone-

briv mdgomareobas da sxva garemoebebs (153-e muxli).

151-e muxlis me-3 nawili, romelic adgens, rom mZime an gansakuTrebiT

mZime danaSaulis Cadenis faqti aris dapatimrebis, rogorc aRkveTis

RonisZiebis, Sefardebis safuZveli, savaraudod, ewinaaRmdegeba me-5

muxlis 1-li punqtis g) qvepunqts, romelic aseT safuZvels ar iTval-

iswinebs. aRniSnuli winapiroba winaswar patimrobas aqcevs wesad da ara

gamonaklisad, evropuli sasamarTlos precedentuli samarTlisa da N
R(80) 11 rekomendaciis sawinaaRmdegod.177

amasTan, sisxlis samarTlis saproceso kodeqsi iTvaliswinebs dapa-

timrebis Tavdapirveli 3 Tvis vadis gagrZelebas. vadis gagrZeleba 1 TviT

mosamarTlis mier daiSveba patimrobis samTviani vadis amowurvis Semdeg

braldebulis mier misTvis SerCeuli naklebad mkacri aRkveTis RonisZie-

bis darRvevis an ufro mZime braldebis wardgenis SemTxvevaSi (162-e mux-

lis me-2 nawili). patimrobis vadis gagrZelebis es ukanaskneli safuZve-

li, savaraudod, me-5 muxlis 1-li punqtis g) qvepunqts ewinaaRmdegeba

zemoaRniSnuli mizezis gamo.178

sakonstitucio  sasamarTlos, agreTve, eTxova, daedgina sisxlis sa-

marTlis saproceso kodeqsis konstituciuroba dakavebuli piris samarT-

lebrivi statusisa da misi dacvis  uflebasTan mimarTebiT. konstituci-

is me-18 muxlis me-5 punqtis Tanaxmad, dakavebul an dapatimrebul pirs

`dakavebis an dapatimrebisTanave SeuZlia moiTxovos damcvelis daxmare-

ba, rac unda dakmayofildes.~ sisxlis samarTlis saproceso kodeqsi ar

gansazRvravs dakavebuli piris samarTlebriv statuss. sawyisi momenti,

rodesac iwyeboda piris uzrunvelyofa saproceso garantiebiT, iyo for-

maluri aRiareba eWvmitanilad dadgenilebis gamotaniT, rac policiis

ganyofilebaSi piris moyvanidan 12 saaTis ganmavlobaSi unda momxdariyo.

sakonstitucio  sasamarTlom sisxlis samarTlis saproceso kodeqsis

aRniSnuli normebi, romlebic aregulirebdnen  dakavebulis formalur

aRiarebas eWvmitanilad, arakonstituciurad gamoacxada da amiT Sesa-

Zlebeli gaxada TavisuflebaaRkveTili piris mier dacvis uflebis gamoy-

eneba eWvmitanilis saxiT misi dakavebisTanave. sakonstitucio  sasamarT-

lom arakonstituciurad gamoacxada norma, romelic 1 saaTiT Semofar-

glavda eWvmitanilisa da braldebulis damcvelTan Sexvedris xan-

grZlivobas. analogiurad, sakonstitucio  sasamarTlos gadawyvetileb-

is Sedegad, 72-e muxlis me-3 nawilis Tanaxmad, dakavebul eWvmitanils

dauyovnebliv unda ecnobos, rom mas aqvs: dumilis ufleba, ufleba – ar

daibralos danaSauli, dacvis ufleba. agreTve eWvmitanilis ufleba –

177 ix. daskvnebi da rekomendaciebi, 5.11.g).

178 ix. daskvnebi da rekomendaciebi, 5.11.d).
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179 ix. agreTve me-3 muxlTan Sesabamisobis Sesaxeb.

180 ix. daskvnebi da rekomendaciebi, 5.11.e).

acnobos naTesavebs Tu sxva axlobel pirebs dapatimrebis adgilis an adg-

ilsamyofelis Sesaxeb (73-e muxlis 1-li nawilis l) qvepunqti), dakave-

bulisaTvis xelmisawvdomia policiis ganyofilebaSi miyvanisTanave.

eWvis safuZvelze dakavebuli piri unda daikiTxos policiis ganyo-

filebaSi an mokvlevis sxva organoSi miyvanidan 24 saaTis ganmavlobaSi.

dakiTxva unda Catardes sisxlis samarTlis saproceso kodeqsiT dadge-

nili wesiT. dakiTxvamde mowmdeba piris vinaoba. Tanamdebobis piri,

romelic atarebs dakiTxvas, valdebulia Seamowmos dasakiTxi piris mier

samarTalwarmoebis enis codna, winaaRmdeg SemTxvevaSi saWiroa Tarjim-

nis daxmareba. dakiTxvis xangrZlivoba ar unda aRematebodes 4 saaTs. daS-

vebulia piris dakiTxva dReSi erTze metjer aranakleb erTsaaTiani Ses-

venebiT. dakiTxvis saerTo xangrZlivoba ar unda aRematebodes 8 saaTs

dReSi. dakavebuli, misi moTxovniT, aucileblad unda Semowmdes eqimis

mier da Sedges saTanado cnoba (146-e muxlis me-6 nawili).179

sasamarTlo ganxilvis ganmavlobaSi patimrobis Taobaze saparalamen-

to asambleis 1245-e rekomendaciis Sesabamisad, arasrulwlovnebi ar Sei-

Zleba imyofebodnen winaswar patimrobaSi, Tu ar iqneba amis absoluturi

aucilebloba.

Tumca arasrulwlovnebi ar arian gaTvaliswinebulni sisxlis samarT-

lis saproceso kodeqsis 149-e muxlis me-3 nawiliT, sadac CamoTvlilia im

pirTa kategoriebi, romelTa mimarTac dapatimreba aRkveTis RonisZie-

bad, rogorc wesi, ar gamoiyeneba, 652-e muxli iTvaliswinebs, rom dapa-

timreba SeiZleba Seefardos arasrulwlovnebs mxolod im SemTxvevaSi,

roca arsebobs 151-e muxlSi miTiTebuli safuZveli da roca maT brali

edebaT 3 welze meti vadiT Tavisuflebis aRkveTiT dasjad danaSaulSi

da aRkveTis sxva RonisZieba ver uzrunvelyofs braldebulis saTanado

qcevas, garda im SemTxvevebisa, roca arasrulwlovanma braldebulma

daarRvia sxva naklebad mkacri aRkveTis RonisZieba.180

5.4. me-5 muxlis 1-li punqtis d) qvepunqti

5.4.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis 1-li punqtis d) qvepunqtis Tanaxmad:

`1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. ar-

avis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxveveb-

isa da kanoniT gansazRvruli wesis Sesabamisad:

d) arasrulwlovanis dapatimreba marTlzomieri brZanebiT sagan-

manaTleblo zedamxedvelobis mizniT an misi marTlzomieri dapa-
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timreba uflebamosili sasamarTlo xelisuflebis winaSe wardgenis

mizniT;~

rogorc evropulma sasamarTlom daadgina saqmeze – `X~ Sveicariis

winaaRmdeg (X. v. Switzerland) ,– termin ̀ arasrulwlovans~ damoukidebeli

konvenciiseuli mniSvneloba aqvs. 18 wlis asaks miuRweveli yvela piri

SeiZleba CaiTvalos arasrulwlovnad. evropis sabWos ministrTa

komitetis 72(29) rezolucia rekomendacias aZlevs saxelmwifoebs, raTa

arasrulwlovanis asakad 18 weli  daadginon.

5.4.2. saqarTvelos kanonmdebloba

arasrulwlovnebTan dakavSirebiT, romlebsac pirvelad aqvT Cadeni-

li naklebad mZime danaSauli, sisxlis samarTlis kodeqsi sisxlissamarT-

lebrivi pasuxismgeblobisagan gaTavisuflebas iTvaliswinebs, Tuki sas-

amarTlo miiCnevs, rom piris gamosworeba mizanSewonilia aRmzrdelobi-

Ti zemoqmedebis iZulebiTi RonisZiebis gamoyenebiT (90-e muxli). aseTi

RonisZieba, inter alia, aris arasrulwlovanis moTavseba specialur

aRmzrdelobiT an samkurnalo-aRmzrdelobiT dawesebulebaSi, rac ar

unda aRematebodes arasrulwlovanis mier Cadenili danaSaulisaTvis am

kodeqsiT gaTvaliswinebuli sasjelis maqsimalur vadas.

`ganaTlebis Sesaxeb~ saqarTvelos kanonis mixedviT,181 specialuri

aRmzrdelobiT-saganmanaTleblo dawesebulebebi iqmneba im moswav-

leTaTvis, romlebic xasiaTdebian sazogadoebisaTvis miuRebeli da nor-

midan gadaxrili qcevebiT. aseT dawesebulebebSi specialuri pedagogiu-

ri meTodebis gamoyenebiT xorcieldeba moswavleTa aRzrda da swavleba,

saxelobo da/an dawyebiTi profesiuli momzadeba, Seqmnilia TviTganvi-

Tarebis pirobebi. aseT saaRmzrdelo-saswavlo dawesebulebebSi moswav-

leebi SeiZleba gaigzavnon mxolod sasamarTlo gadawyvetilebis Sede-

gad 11 wlis asakis miRwevis Semdeg (41-e muxlis me-3 punqti).

sisxlis samarTlis saproceso kodeqsis 651-e muxli iTvaliswinebs ar-

asrulwlovani braldebulis moTavsebas specialur daxurul sabavSvo

dawesebulebaSi, rodesac cxovrebisa da aRzrdis pirobebis gamo SeuZle-

belia misi datoveba adrindel sacxovrebel adgilas. aRniSnuli unda

moxdes sasamarTlos brZanebis safuZvelze.

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs arasrulw-

lovanis gadacemas mSoblebisaTvis, meurvisa an mzrunvelisaTvis, anda

daxuruli sabavSvo dawesebulebis administraciis meTvalyureobaSi,

raTa aRniSnul pirTagan erT-erTma an administraciam ikisros werilobi-

Ti valdebuleba, rom uzrunvelyofs arasrulwlovani braldebulis

gamocxadebas gamomZiebelTan an, Sesabamisad, prokurorTan, sasamarTlo-

Si, agreTve, mis saTanado qcevas (171-e muxlis 1-li nawili).  es RonisZieba

Seadgens sisxlis samarTlis saproceso kodeqsiT gaTvaliswinebuli

aRkveTis RonisZiebis erT-erT saxes (152-e muxlis 1-li nawili).

181 1997 wlis 27 ivnisi.
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182 1979 wlis 24 oqtomberi, Series A no. 33.

183 damtkicebulia saqarTvelos prezidentis 1999 wlis 20 dekembris brZanebulebiT.

5.5. me-5 muxlis 1-li punqtis e) qvepunqti

5.5.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis 1-li punqtis e) qvepunqtis Tanaxmad:

`1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. ar-

avis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxveveb-

isa da kanoniT gansazRvruli wesis Sesabamisad:

e) infeqciur daavadebaTa gavrcelebis Tavidan asacileblad pirTa,

agreTve suliT avadmyofebis, alkoholikebis, narkomanebis an ma-

wanwalebis marTlzomieri dapatimreba;“

saqmeze – vinterverpi niderlandebis winaaRmdeg (Winterwerp v. the Neth-
erlands),182 da zogierT Semdgom saqmesTan mimarTebiT evropulma sasamarT-

lom Camoayaliba kriteriumebi, romlebic unda dakmayofildes imisaTvis,

raTa patimroba konvenciis mniSvnelobiT marTlzomierad CaiTvalos, maT

Soris:

a) suliT avadmyofiba unda saimedod iqnes dadgenili obieqturi sa-

medicino SemowmebiT;

b) suliT avadmyofobis buneba an xarisxi unda iyos sakmarisad maRa-

li, raTa gaamarTlos patimroba;

g) patimroba unda gagrZeldes mxolod imden xans, ramden xansac

grZeldeba suliT avadmyofoba da misi simZafre;

d) Tu patimroba potenciurad ganusazRvrelia, unda arsebobdes piris

gaTavisuflebaze uflebamosili sasamarTlos mier perioduli Se-

mowmebis sistema.

e) patimroba unda aRsruldes saavadmyofoSi, klinikaSi an sxva Sesa-

bamis dawesebulebaSi, romelic uflebamosilia amgvar pirTa dapa-

timrebaze.

5.5.2. saqarTvelos kanonmdebloba

5.5.2.1. infeqciuri daavadebebi

saxelmwifo sazRvris reJimisa da dacvis wesis183  Tanaxmad, infeqciuri

daavadebebis gavrcelebis safrTxis SemTxvevaSi mimosvla SeiZleba SeC-

erdes, an gamocxaddes karantini saxelmwifo sazRvarze prezidentis gad-

awyvetilebis Sesabamisad.

sisxlis samarTlis saproceso kodeqsis 166-e muxli iTvaliswinebs, rom

Sinapatimroba, rogorc aRkveTis RonisZieba, SeiZleba Seefardos pirs,
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romlis sruli izolaciac aucilebeli ar aris da exeba infeqciuri

sneulebiT daavadebul pirs.

5.5.2.2. suliT avadmyofebi

saqarTvelos sisxlis samarTlis kodeqsis Tanaxmad, samedicino  xasi-

aTis iZulebiTi RonisZieba SeiZleba Sefardebul iqnes sasamarTlos mier,

Tu:

a) pirma Seuracxadobis mdgomareobaSi Caidina am kodeqsiT gaTval-

iswinebuli marTlsawinaaRmdego qmedeba;

b) danaSauli Cadenilia SezRuduli Seracxadobis mdgomareobaSi;

g) piri danaSaulis Cadenis Semdeg daavadda fsiqikurad, rac Seu-

Zlebels xdis sasjelis daniSvnas an aRsrulebas;

sisxlis samarTlis kodeqsi ganasxvavebs samedicino xasiaTis iZulebiT

RonisZiebaTa 4 saxes: dispanserul fsiqiatriul mkurnalobas; fsiqi-

atriul saavadmyofoSi moTavsebas Cveulebrivi meTvalyureobiT; fsiqi-

atriul saavadmyofoSi moTavsebas gaZlierebuli meTvalyureobiT; fsi-

qiatriul saavadmyofoSi moTavsebas mkacri meTvalyureobiT.

sasamarTlo wyvets samedicino xasiaTis iZulebiTi RonisZiebis Se-

fardebis sakiTxs eqim-fsiqiatrTa komisiis daskvnis safuZvelze (107-e

muxli). samedicino xasiaTis iZulebiTi RonisZieba SeiZleba Seefardos

mxolod maSin, rodesac piris fisiqikuri mdgomareoba safrTxes uqmnis

TviTon mas an sxvas, anda Seicavs sxvagvari arsebiTi zianis saSiSroebas

(101-e muxlis me-2 nawili). piri, romlis mimarTac gamoyenebulia samedi-

cino xasiaTis iZulebiTi RonisZieba, mowmdeba eqim-fsiqiatrTa komisiis

mier, araugvianes 6 Tvisa, imis gadasawyvetad, arsebobs Tu ara aseTi

RonisZiebis Sewyvetis an Secvlis Sesaxeb sasamarTloSi wardginebis

Setanis safuZveli. Tu ar arsebobs aseTi safuZveli, Sesabamisi dawese-

bulebis administraciam, romelic axorcielebs iZulebiT mkurnalobas,

unda warudginos sasamarTlos daskvna iZulebiTi RonisZiebis gagrZelebis

Taobaze. aRniSnuli vada pirvelad SeiZleba gagrZeldes samedicino xas-

iaTis iZulebiTi RonisZiebis aRsrulebis dawyebis momentidan eqvsi Tvis

gasvlis Semdeg, xolo SemdgomSi – yovelwliurad (105-e muxli).184

`fsiqiatriuli daxmarebis Sesaxeb~ saqarTvelos kanoni, romelic miRe-

bul iqna sisxlis samarTlis kodeqsis miRebamde, 1995 wlis 21 marts,

uzrunvelyofs fsiqikurad daavadebul pirTa samedicino da socialur

daxmarebas, icavs maT uflebebsa da interesebs da sazogadoebas fsi-

qikurad daavadebul pirTa sazogadoebrivad saSiSi qmedebebisagan. kano-

ni iTvaliswinebs aseT pirTa uflebebsa da dacvis garantiebs, maT Soris:

184 wamebis sawinaaRmdego komiteti miuTiTebs Semowmebaze Tavdapirveli gamokv-

levidan sul cota 6 Tvis ganmavlobaSi, 168-e punqtis mixedviT. kanonmdebloba-

Si ar arsebobs aRniSnuli gancxadebis safuZveli. `fsiqiatriuli daxmarebis Ses-

axeb~ saqarTvelos kanonis Tanaxmad, romelic aregulirebs fsiqiatriuli dawe-

sebulebis stacionarSi iZulebiT mkurnalobas, adgens, rom aRniSnuli tipis

mkurnalobaze sisxlis samarTlis Sesatyvisi muxlebi vrceldeba.
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185 kanoni uTiTebs sisxlis samarTlis kodeqsis 58-e da 59-e muxlebze, romlebic

2000 wlis 1-l ivnisamde moqmedi adrindeli sisxlis samarTlis kodeqsis Sesa-

bamisi muxlebia. amJamad moqmed kodeqsSi es aris 101-e muxli.

186 ix. daskvnebi da rekomendaciebi, 5.11.v).

advokatis daxmarebis miRebis uflebas, saCivrisa Tu gancxadebis Setan-

as sasamarTlo an sxva dawesebulebebSi (me-3 muxlis me-2 punqti).

kanoni iTvaliswinebs, rom daxmareba gaewioT stacionarul pacientebs,

rodesac SeuZlebelia, samedicino daxmareba gaewioT maT, rogorc ambu-

latoriul pacientebs. stacionaruli daxmarebis gaweva gulisxmobs piris

moTavsebas fsiqiatriul dawesebulebaSi. pacients ufleba aqvs, inter alia,

Sexvdes Tavis advokats mowmeebis gareSe (me-7 muxli).

nebayoflobiTi mkurnaloba pirs utardeba Cveulebrivi reJimis fsi-

qiatriul saavadmyofoSi an sxva tipis Ria dawesebulebaSi. saeqimo komi-

siam 48 saaTis ganmavlobaSi unda gamoikvlios pacienti da miiRos sabo-

loo gadawyvetileba. Tu nebayoflobiT stacionarizebuli pacienti uars

ambobs mkurnalobis gagrZelebaze, magram misi fsiqikuri daavadeba mwvavea

imdenad, rom akmayofilebs gadaudebeli mkurnalobis kriteriumebs, pa-

cientis mkurnaloba SeiZleba gagrZeldes misi, misi mSoblebisa Tu meur-

vis survilis gareSe, komisiis daskvnis Sesabamisad (me-8 muxli).

me-9 muxli adgens gadaudebeli stacionaruli daxmarebis kriteri-

umebs. am dros 48 saaTis ganmavlobaSi komisiam unda Seamowmos pacientis

fsiqikuri mdgomareoba  da miiRos saboloo gadawyvetileba stacionaru-

li mkurnalobis gagrZelebis Sesaxeb. pacientis Tanxmobis gareSe mkur-

nalobis gagrZelebis gadawyvetilebis miRebisas komisia valdebulia ac-

nobos amis Taobaze  prokurorsa da mis meurves gadawyvetilebis miRebi-

dan 48 saaTis ganmavlobaSi (me-9 muxli).

kanoni iTvaliswinebs iZulebiTi mkurnalobis daniSvnas fsiqiatriul

stacionarSi sasamarTlos brZanebis safuZvelze, romelic miiReba sasa-

marTlo-fsiqiatriuli eqspertizis komisiis daskvnis safuZvelze.185 sas-

amarTlo wyvets mkurnalobis Sewyvetis an reJimis moxsnis sakiTxs komisi-

is daskvnis safuZvelze. iZulebiTi mkurnaloba im pirebis mimarT,

romelTac sazogadoebrivad saSiSi qmedeba Caidines Seuracxad mdgomar-

eobaSi, xorcieldeba sisxlis samarTlis kodeqsis Sesabamisi muxlebis

Tanaxmad (me-10 muxli).186

5.5.2.3. narkomanebi da alkoholikebi

saqarTvelos sisxlis samarTlis kodeqsis Tanaxmad, samedicino xasia-

Tis iZulebiTi RonisZieba SeiZleba Seefardos sasamarTlos mier, Tu piri

saWiroebs gankurnebas alkoholizmisagan an narkomaniisagan (101-e mux-

lis 1-li nawili). specialur narkologiur-profilaqtikur dawesebule-

baSi moTavseba gaZlierebuli meTvalyureobis qveS aris samedicino xasi-

aTis iZulebiTi RonisZieba, romelic aRniSnuli kategoriis pirTa mimarT

gamoiyeneba. gansxvavebiT 101-e muxlisagan, romelic iTxovs kavSirs piris

fsiqikur mdgomareobasa da aramarTlzomier qmedebas Soris, alkohol-

ikebsa da narkomanebze aseTive dacva ar vrceldeba.
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5.5.2.4. mawanwalebi

mawanwaloba danaSaulad ar iTvleba saqarTvelos kanonmdeblobis

mixedviT. saqarTvelos sabWoTa socialisturi respublikis sisxlis sa-

marTlis kodeqsis187  234-e muxlis Sesabamisad, mawanwaloba isjeboda 2

wlamde vadiT Tavisuflebis aRkveTiT. muxli gauqmda saqarTvelos

saxelmwifo sabWos 1992 wlis 3 agvistos dekretiT.

5.6. me-5 muxlis 1-li punqtis v) qvepunqti

5.6.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis 1-li punqtis v) qvepunqtis mixed-

viT:

`1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. ar-

avis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxveveb-

isa da kanoniT gansazRvruli wesis Sesabamisad:

...

v) piris marTlzomieri dakaveba an dapatimreba qveyanaSi misi unebar-

Tvod Sesvlis aRsakveTad an im pirisa, romlis winaaRmdegac miRe-

bulia RonisZiebebi misi deportaciis an eqstradiciis mizniT.~

5.6.2. saqarTvelos kanonmdebloba

`ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ 1993 wlis 3 ivnisis

saqarTvelos kanonis me-17 muxlis me-2 punqtiT:

`ar SeiZleba saqarTveloSi myofi ucxoelis dakaveba an dapatimreba,

garda im SemTxvevebisa, rodesac:

a) cdilobda ukanonod gadaelaxa saqarTvelos saxelmwifo sazRvari;

b) ukanonod imyofeba saqarTveloSi;

g) Caidina danaSauli an sxva samarTaldarRveva, risTvisac saqarTve-

los kanonmdeblobis Tanaxmad SeiZleba pirovnebis dakaveba an da-

patimreba;

d) mis mimarT sasamarTlos mier gamotanilia gamamtyunebeli ganaCeni

da sasjelis saxiT Sefardebuli aqvs Tavisuflebis aRkveTa, an

rodesac igi gaqceulia Tavisuflebis aRkveTis adgilidan da Tavs

aridebs sasjelis moxdas.“

Sesabamisi qveynis diplomatiur an sakonsulo warmomadgenlobas unda

ecnobos ucxoeli moqalaqis dakavebis an dapatimrebis Sesaxeb prokura-

187 miRebulia 1960 wels, ZalaSi iyo cvlilebebiTa da damatebebiT 2000 wlis 1-l ivnisamde.
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turis organoebis mier 48 saaTis ganmavlobaSi, xolo rodesac dakavebuli

an dapatimrebuli piri saqarTveloSi droebiT mcxovrebi moqalaqeobis

armqone piria, unda ecnobos im qveynis diplomatiur an sakonsulo warmo-

madgenlobas, sadac es piri mudmivad cxovrobs (me-17 muxlis me-4 punqti).

24-e muxlis me-2 punqti iTvaliswinebs ucxoelis valdebulebas,

warudginos Sesabamis organoebs dokumentebi. 25-e muxlis me-2 punqti

uSvebs saqarTveloSi mudmivad mcxovrebi ucxoelis dakavebas sasazRv-

ro da migraciuli kontrolis organoTa mier, rodesac isini toveben qvey-

nis sazRvrebs.

sisxlis samarTlis saproceso kodeqsis 66-e muxlis me-2 nawilis d)

qvepunqtis Tanaxmad, saxelmwifo sazRvris dacvis mokvlevis organoebi

atareben mokvlevas sazRvrisa da sasazRvro reJimis darRvevis Taobaze.

`saxelmwifo sazRvris dacvis Sesaxeb~ saqarTvelos 1998 wlis 17 ivlisis

kanonis 35-e muxlis 1-li punqtis i) qvepunqtiT, saxelmwifo sazRvris

dacvis departamenti uflebamosilia gamoavlinos da daakavos saxelmwi-

fo sazRvris damrRvevni. imave muxliT, departamenti uflebamosilia

daakavos da moaTavsos droebiTi dakavebis adgilebSi saqarTvelos kanon-

mdeblobis damrRvevni, rasac mosdevs administraciuli an sisxlisamarT-

lebrivi pasuxismgebloba.

saxelmwifo sazRvris reJimis da dacvis wesis188 me-4 muxlis me-6 pun-

qtiT, ucxoelebs, romlebsac ar aqvT pasportebi da Sesasvleli vizebi,

uari eTqmiT Sesvlaze da isini unda gadaecnen sahaero kompanias im qvey-

anaSi dasabruneblad, saidanac Camovida xomaldi.

saxelmwifo sazRvris dacvis departamentis sasazRvro Zalebi

saxelmwifo sazRvris dacvisas xelmZRvaneloben saqarTvelos kanonmde-

blobiT, saqarTvelos saerTaSoriso aqtebiT (`saxelmwifo sazRvris Ses-

axeb~ saqarTvelos kanonis 23-e muxlis me-3 punqti).

saqarTvelos sasazRvro zonaSi ukanonod Sesvla da cxovrebisa da

registraciis wesebis darRveva administraciul samarTaldarRvevaTa

kodeqsis 190-e muxliT isjeba. 1901-e muxli krZalavs saqarTvelos

saxelmwifos sazRvao sazRvris ukanonod gadmokveTas da iTvaliswinebs

SeniSvnas, rom es muxli ar vrceldeba saqarTveloSi gadmosul ucxo qvey-

nis moqalaqeze an moqalaqeobis armqone pirze, romelic, saqarTvelos

konstituciis Sesabamisad, xelisuflebas TavSesafars sTxovs, Tu mis

qmedebaSi ar aris sxva samarTaldarRvevis niSnebi. 1902-e muxli  krZalavs

sasazRvro gamtar punqtebSi reJimis darRvevas.

246-e muxlis b) qvepunqtis Tanaxmad, administraciuli samarTaldamr-

Rvevis administraciul dakavebaze uflebamosilni arian sasazRvro Zal-

ebi 1141-e, 190-e, 1901-e da 1902-e muxlebiT gaTvaliswinebul adminis-

traciul samarTaldarRvevaTa SemTxvevebSi.

sasazRvro gamSveb punqtebSi sasazRvro reJimis damrRvevi piri Sei-

Zleba dakavebul iqnes oqmis Sedgenis mizniT 3 saaTamde da saWiroebis

SemTxvevaSi pirovnebis dadgenisa da samarTaldarRvevis garemoebaTa

188 damtkicebulia saqarTvelos prezidentis 1999 wlis 20 dekembris brZanebulebiT.
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gamorkvevis mizniT 3 dRemde vadiT. prokurors unda ecnobos werilo-

biT dakavebis Sesaxeb dakavebidan 24 saaTis ganmavlobaSi. prokurori

uflebamosilia gaagrZelos dakavebis vada 10 dRemde im SemTxvevaSi, Tu

samarTaldamrRvevs Tan ar aqvs pirovnebis damadasturebeli sabuTi (247-e

muxlis me-2 nawili). muxli ar iTvaliswinebs dakavebaze sasamarTlo kon-

trols. debuleba, savaraudod, ewinaaRmdegeba rogorc konstituciis me-

18 muxlis me-2 da me-4 punqtebs, ise me-5 muxlis 1-li punqtis v) qvepunqt-

sa da me-5 muxlis me-4 punqts.189

5.7. me-5 muxlis me-2 punqti

5.7.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis  me-2 punqtis Tanaxmad:

`2. yvela dakavebuls misTvis gasageb enaze saswrafod ecnobeba misi

dakavebis mizezebi da mis winaaRmdeg wayenebuli yvela braldeba.~

me-2 punqti iTvaliswinebs specialur uflebas, romelic uzrunvely-

ofilia yvela TavisuflebaaRkveTili pirisaTvis. miTiTeba mxolod

dakavebaze SeiZleba gagebul iqnes, rogorc aqcenti Tavisuflebis

aRkveTis sawyis stadiaze.

5.7.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis me-18 muxlis me-5 punqti iTvaliswinebs

dakavebuli an dapatimrebuli piris uflebas, ganemartos Tavisi ufle-

bebi da Tavisuflebis SezRudvis safuZveli.

analogiurad, sisxlis samarTlis saproceso kodeqsis me-12 muxlis

Tanaxmad, `dakavebulsa da dapatimrebuls dauyovnebliv unda ecnobos

dakavebisa Tu dapatimrebis mizezi, safuZveli da danaSauli, romlis Ca-

denaSic igi eWvmitanilia an romlis Cadenac mas bralad edeba.~

`ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ saqarTvelos kanonis

me-17 muxlis me-3 punqtis Tanaxmad, dakavebis SemTxvevaSi ucxoels dauy-

ovnebliv unda ecnobos dakavebis mizezebi da wardgenili braldeba mis-

Tvis gasageb enaze, imavdroulad, mas unda ganemartos misi saproceso

ufleba-movaleobani.

189 ix. daskvnebi da rekomendaciebi, 5.11.z).
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5.8. me-5 muxlis me-3 punqti

5.8.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis me-3 punqtis Tanaxmad:

`3. am muxlis 1-li punqtis g) qvepunqtis debulebebis Sesabamisad

dakavebuli an dapatimrebuli yvela piri dauyovnebliv waredg-

ineba mosamarTles an sasamarTlo xelisuflebis ganxorcielebaze

kanoniT uflebamosil sxva moxeles da mas ufleba aqvs sasamarT-

lo procesis gonivrul vadaSi Catarebaze an procesis ganmavlo-

baSi gaTavisuflebaze. gaTavisuflebis winapiroba SeiZleba iyos

sasamarTlo procesze gamocxadebis garantiebi.~

5.8.1.1. sasamarTlos winaSe wardgena

me-5 muxlis me-3 punqtiT gaTvaliswinebuli garantia umniS-

vnelovanesia im qveynebSi, sadac arsebobs policiis mxridan sisastikis

Tu wamebis potenciuri saSiSroeba. es aris erT-erTi garantiaTagani me-5

muxliT Camoyalibebul mTlian sistemaSi, romelic miznad isaxavs piris

dacvas saxelmwifos mxridan piris TavisuflebaSi TviTneburi Carevisa-

gan. piri fizikurad unda waredginos mosamarTles.190 me-5 muxlis me-3 pun-

qtze arsebuli precedentuli samarTliT, sasamarTlo xelisuflebis

warmomadgenelma unda moaxdinos prima facie Sefaseba imisa, Tu aris dak-

mayofilebuli 1-li punqtis g) qvepunqtiT nebadarTuli dapatimrebis

pirobebi da Tu aris daculi Sida kanonmdeblobis moTxovnebi. dapatim-

rebis sasargeblod da winaaRmdeg metyveli garemoebebi unda gadaisin-

jos da gadawydes samarTlebrivi kriteriumis meSveobiT dapatimrebis

gamamarTlebeli safuZvlis dasadgenad.191  sasamarTlo xelisuflebas unda

hqondes piris gaTavisuflebis uflebamosileba. sasamarTlo xelisuf-

lebis ganxorcielebaze kanoniT uflebamosili Tanamdebobis piri ar

gulisxmobs prokurors,192 maSin, rodesac samxedro sasamarTlom daakmay-

ofila me-5 muxlis me-3 punqtis moTxovnebi.193 ar arsebobs fiqsirebuli

vadebi, Tu ras gulisxmobs termini ̀ dauyovnebliv~. umTavresi idea isaa,

rom piri sasamarTlos winaSe unda warsdges yovelgvari zedmeti gaWia-

nurebis gareSe. me-3 punqti adgens specialur garantiebs, romelnic See-

fardeba mxolod erT gansakuTrebul gamonakliss, saxeldobr imas,

romelic daSvebulia 1-li punqtis g) qvepunqtiT.

190 Siseri Sveicariis winaaRmdeg (Schiesser v. Switzerland), 1979 wlis 4 dekemberi, Se-
ries A no. 34, 31-e punqti.

191 iqve.

192 huberi Sveicariis winaaRmdeg (Huber v. Switzerland), 1997 wlis 18 Tebervali, Series
A no. 188, 26-e punqti.

193 `d~ niderlandebis winaaRmdeg (D. v. the Netherlands), 42 DR 242.
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5.8.1.2. ufleba gonivrul vadaSi gasamarTlebaze

ufleba gonivrul vadaSi gasamarTlebaze aucileblad modis winaaRm-

degobaSi danaSaulis efeqtianad gamoZiebis interesebTan. es garantia

ukavSirdeba me-6 muxlis 1-l punqts, romelic exeba yvela braldebuls,

miuxedavad imisa, arian isini TavisuflebaRkveTilni Tu ara. me-5 muxlis

me-3 punqtSi asaxuli garantia dapatimrebuli piris mimarT moiTxovs, rom

xelisuflebam amtkicos ̀ gansakuTrebuli mondomeba saqmis warmoebisas~.194

me-5 muxlis me-3 punqti ar adgens winaswari patimrobis raime maqsi-

malur vadas. gonivrul vadaSi gasamarTlebis uflebaze evropulma sasa-

marTlom saqmeze – Stiogmiuleri avstriis winaaRmdeg (Stogmuller v. Aus-
tria) – Semdegi daadgina:

`yvela mxriv aRiarebulia, rom SeuZlebelia am cnebis dReebis, kvire-

bis, Tveebisa Tu wlebis mixedviT, an kidev drois sxvadasxva monakveTSi

gadaTargmna  danaSaulis simZimis mixedviT~.195

sasamarTlos precedentuli samarTliT, sasamarTlo xelisuflebam

udanaSaulobis prezumfciis saTanado gaTvaliswinebiT, unda Seiswavlos

yvela faqti, romelnic metyveleben sajaro interesis arsebobis sasarge-

blod an winaaRmdeg, rac gaamarTlebda me-5 muxliT dadgenili wesidan

gadaxvevas da Camoayalibos gaTavisuflebis Sesaxeb Suamdgomlobebze

miRebul gadawyvetilebebSi. dakavebuli piris mier danaSaulis Cadenis

Taobaze gonivruli eWvis arseboba patimrobis vadis gagrZelebis marTl-

zomierebis sine qua non pirobas Seadgens, rac garkveuli drois gasvlis

Semdeg ukve sakmarisi aRar aris. amis Semdgom evropuli sasamarTlo amow-

mebs, sasamarTlo xelisuflebis mier miTiTebuli sxva safuZvlebi kvla-

vac amarTlebs Tu ara Tavisuflebis aRkveTas. rodesac amgvari safuZv-

lebi arsebobs da isini ̀ saqmesTan SemxeblobaSia da sakmarisia~, evropu-

li sasamarTlo gadadis meore etapze, romelic gulisxmobs imis dadge-

nas, gamoiCines Tu ara uflebamosilma organoebma ̀ gansakuTrebuli mon-

domeba~ samarTalwarmoebis dros.196 arsebobs umniSvnelovanesi sami faq-

tori, romelTac sasamarTlo mxedvelobaSi iRebs. esenia: saqmis sirTule,

TavisuflebaaRkveTili piris qceva da xelisufalTa qmediToba. winaswar

patimrobaSi piris gaxangrZlivebuli yofna  ar SeiZleba gamarTlebul

iqnes sasamarTlos gamamtyunebeli ganaCenis molodinSi.

saqmeze – Tosi avstriis winaaRmdeg (Toth v. Austria) – patimrobis 2 wli-

sa da 1 Tvis xangrZlivoba CaiTvala, rom gonivruli drois farglebs

scildeboda.197

saqmeze – vemhofi germaniis winaaRmdeg (Wemhoff v. Germany) – sasa-

marTlom daadgina, rom konvenciis me-5 muxlis me-3 punqti moicavs peri-

194 mraval sxva gadawyvetilebas Soris: hercegfalvi avstriis winaaRmdeg (Herczeg-
falvy v. Austria), 1992 wlis 24 seqtemberi, Series A no. 244, 71-e punqti.

195 1969 wlis 10 noembris gadawyvetileba, Series A no. 9.
196 mraval sxva gadawyvetilebas Soris: kudla poloneTis winaaRmdeg (Kudla v. Po-

land), [GC], no. 30210/96, ECHR 2000-XI, 164-e punqti.

197 1991 wlis 12 dekemberi, Series A no. 224.
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ods danaSaulis CadenaSi eWvis safuZvelze braldebulis dakavebidan mis

gamarTlebamde an msjavrdebamde.198

5.8.1.3 girao

me-5 muxlis me-3 punqti uzrunvelyofs uflebas giraoze da principu-

lad ixreba ganxilvis ganmavlobaSi giraos Sefardebis sasargeblod. aR-

niSnuli tendencia ufro mkveTrad aris gamokveTili ganxilvis gaWianure-

bis SemTxvevaSi. uari giraos Sefardebaze SeiZleba gamarTlebuli iyos

mxolod sasamarTlos mier gansazRvruli romelime Semdegi pirobis ar-

sebobisas: gaqcevis saSiSroeba, marTlmsajulebis ganxorcielebaSi Care-

vis safrTxe, danaSaulis aRkveTa da sajaro wesrigis SenarCuneba.

girao emsaxureba braldebulis sxdomaze daswrebis uzrunvelyofas

da misi raodenobac unda Seesabamebodes am mizans. saqmeze – noimaisteri

avstriis winaaRmdeg (Neumeister v. Austria), – romelSic saxelmwifo xelis-

uflebam giraos odenoba gamoiTvala mxolod ganmcxadeblisaTvis Ser-

acxuli zianis mixedviT, sasamarTlom aRniSnuli konvenciis me-5 muxlis

me-3 punqtis sawinaaRmdegod miiCnia, roca daadgina, rom  giraos garantia

unda uzrunvelyofdes ara braldebulis mier miyenebuli zianis anazRau-

rebas, aramed mis daswrebas ganxilvaze.199 gaTavisuflebisaTvis moTxovni-

li garantia ar SeiZleba braldebuls imaze met tvirTs akisrebdes, rac

usafrTxoebis gonivruli xarisxiT aris aucilebeli. usafrTxoebis

RonisZiebis buneba da moculoba, romelic Sefardebulia piris sasamarT-

lo ganxilvaze daswrebisTvis, unda ukavSirdebodes da gamomdinareob-

des im safuZvlebisagan, romlebic winaswar patimrobas amarTlebs. Tum-

ca finansuri garantia SeiZleba saWiro iyos am mizniT,200  misi odenoba unda

gamoangariSdes braldebulis, misi qonebis da qonebis uzrunvelmyof pir-

Tan urTierTobis mxedvelobaSi miRebiT. braldebulma xelmisawvdomi

unda gaxados masze Tu mis qonebaze informacia, maSin, rodesac xelisuf-

leba valdebulia, gamowvlilviT Seamowmos es informacia im Tanxis gamo-

saTvlelad, risi gadaxdevinebis valdebulebac unda daekisros bralde-

buls. giraos saxiT imaze meti odenobis Tanxis gansazRvra, vidre es au-

cilebelia im miznis misaRwevad, raTa uzrunvelyofil iqnes `mimalvis

survilis gaqarwylebis mizniT daSinebis sakmarisi saSualeba~, aucile-

blad gamoiwvevs piris giraoze uflebis darRvevas.201 finansuri garantie-

bis garda sxva uzrunvelyofis saSualebebi, rogoricaa, magaliTad,

pasportis CamorTmeva, SeiZleba moTxovnil iqnes imave mizniT, rasac

braldebulis/gansasjelis Sesabamis organoTa winaSe gamocxadebis

uzrunvelyofa Seadgens.202

198 1968 wlis 27 ivnisi, Series A no. 7.

199 1974 wlis 7 maisi, Series A no. 17.

200 vemhofi germaniis winaaRmdeg (Wemhoff v. Germany), 1968 wlis 27 ivnisi, Series A no. 7.
201 noimaisteri avstriis winaaRmdeg (Neumeister v. Austria), 1974 wlis 7 maisi, Series A

no. 17.
202 Stiogmiuleri avstriis winaaRmdeg (Stögmuller v. Austria), 1969 wlis 10 noemberi,

Series A no. 9.
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5.8.2 saqarTvelos kanonmdebloba

5.8.2.1. mosamarTlis winaSe moyvana

konstituciis erTaderTi debuleba, romelic SemxeblobaSia me-5 mux-

lis me-3 punqtTan, mocemulia me-18 muxlis me-5 punqtSi. igi konvenciis

debulebaSi gansazRvruli sami komponentidan dakavebisa da dapatimre-

bis sasamarTlo kontrols exeba: ̀ dakavebuli Tu sxvagvarad Tavisufle-

baSezRuduli  piri unda waredginos sasamarTlos gansjadobis mixedviT

ara ugvianes 48 saaTisa. Tu momdevno 24 saaTis ganmavlobaSi sasamarTlo

ar miiRebs gadawyvetilebas dapatimrebis an Tavisuflebis aRkveTis sxvag-

vari SezRudvis Sesaxeb, piri dauyovnebliv unda gaTavisufldes.~

konstituciuri debulebis mixedviT, sisxlis samarTlis saproceso

kodeqsiT,203 gamomZiebeli an, Sesabamisad, prokurori braldebis wayeneb-

is Semdeg uflebamosilia, mimarTos mosamarTles SuamdgomlobiT dapa-

timrebis, rogorc aRkveTis RonisZiebis, Sefardebis Taobaze. bralde-

buli SeiZleba iyos dakavebuli ara umetes 24 saaTisa, vidre mosamarTle

gamoitans gadawyvetilebas.

rac Seexeba saproceso garantiebs, 140-e muxlis me-6 nawilis Tanaxmad,

braldebuls ufleba aqvs, daeswros mis winaaRmdeg aRkveTis RonisZieb-

is Sefardebis Sesaxeb sxdomas. sisxlis samarTlis saproceso kodeqsis

146-e muxlis me-7 nawilis Tanaxmad, `dakavebis vada braldebis

wardgenamde ar unda aRematebodes 48 saaTs dakavebulis mokvlevis or-

ganoSi miyvanis momentidan. Tu momdevno 24 saaTis ganmavlobaSi sasamarT-

lo ar miiRebs gadawyvetilebas dapatimrebis an aRkveTis RonisZiebis sxva

saxis gamoyenebis Sesaxeb, piri dauyovnebliv unda gaTavisufldes.~

sisxlis samarTlis saproceso kodeqsis zemoaRniSnul arcerT muxl-

Si ar aris pirdapiri miTiTeba valdebulebaze braldebulis mosamarT-

lis winaSe faqtobrivi wardgenis Sesaxeb. 160-e muxlis Tanaxmad (romel-

ic gansazRvravs aRkveTis RonisZiebis Sefardebis proceduras), bral-

debuli dakavebis adgilis administracias miyavs mosamarTlesTan

gamomZieblis an, Sesabamisad, prokuroris werilobiTi davalebiT. aRniS-

nuli debulebebis teqstidan gamomdinare, SeiZleba daskvnis gamotana,

rom braldebuli unda waredginos mosamarTles braldebulis survilis

SemTxvevaSi da 160-e muxli amis proceduras gansazRvravs. wamebis saw-

inaaRmdego komitetis mier saqarTveloSi vizitis dros 2001 wlis 6-8

maiss204  Segrovebuli informaciis mixedviT, ̀ Cveulebriv mosamarTle Sua-

mdgomlobas ganixilavs da gadawyvetilebas iRebs braldebulis dauswre-

blad.~205

160-e muxlis me-2 nawilis mixedviT, Suamdgomloba SeiZleba waredgi-

nos mosamarTles piris mimalvis SemTxvevaSic, Tu Sekrebilia danaSau-

203 160-e muxlis 1-li nawili.

204 saqarTvelos  mTavrobisadmi wamebis sawinaaRmdego komitetis mier wardgenili

moxseneba, 28-e punqti.

205 ix. daskvnebi da rekomendaciebi, 5.11.T).
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lis CadenaSi misi mamxilebeli mtkicebulebebi da gamotanilia dadgenile-

ba am piris braldebulis saxiT sisxlis samarTlis pasuxisgebaSi micemis

Sesaxeb. aseT SemTxvevaSi dapatimrebis Semdeg braldebuli gamoZiebis

adgilas miyvanis Semdeg ara ugvianes 48 saaTisa unda waredginos im sasa-

marTlos mosamarTles, romelmac gasca brZaneba misi dapatimrebis Ses-

axeb, xolo brZanebis gamcemi mosamarTlis aryofnisas – imave sasamarT-

los sxva mosamarTles an mosamarTles gamoZiebis adgilis mixedviT. es

vada stiqiuri ubedurebis an sxva dauZleveli Zalis arsebobisas, agreTve

braldebulis janmrTelobis mdgomareobis mkveTri gauaresebisas, rac

dadasturebulia samedicino cnobiT, romlis gamoc SeuZlebelia bral-

debulis wardgena Sesabamis sasamarTloSi, SeiZleba gagrZeldes ara um-

etes 15 dRisa, xolo Zebnili braldebulis ucxoeTSi dakavebis SemTxveva-

Si saqarTveloSi gamoZiebis adgilze misi Camoyvanidan ara ugvianes 48 saa-

Tisa unda waredginos Sesabamis mosamarTles.

sisxlis samarTlis saproceso kodeqsis 160-e muxlis me-2 nawili zoga-

dad arafers ambobs aRkveTis RonisZiebis Sefardebis Sesaxeb gadawy-

vetilebis miRebis dros mosamarTlis valdebulebebze. me-2 nawilis Sesa-

bamisad, mosamarTle ismens dapatimrebuli braldebulisa da misi damcve-

lis, agreTve prokurorisa da im gamomZieblis ganmartebebs, romelmac mosa-

marTles mimarTa SuamdgomlobiT braldebulis dapatimrebis Sesaxeb.  im-

avdroulad, 146-e muxlis me-8 nawili uflebamosils xdis momkvlevs an

gamomZiebels, dakavebis mTeli vadis ganmavlobaSi Caataros sagamoZiebo

moqmedebebi, inter alia, dakavebis kanonierebis Sesamowmeblad. sxva mxriv,

sisxlis samarTlis saproceso kodeqsi akmayofilebs sxva moTxovnebs mosa-

marTlis uflebamosilebaze piris gaTavisuflebasTan dakavSirebiT.206

konstitucia da sisxlis samarTlis saproceso kodeqsi konvenciasTan

SesabamisobaSia im moTxovnasTan dakavSirebiT, rom piri unda wardges

mosamarTlis winaSe `saswrafod~, vinaidan isini mokle vadebs iTval-

iswineben. magram, rogorc es praqtikaSi xdeba, braldebis mxares tenden-

cia aqvs, gadados dakavebulis wardgena mosamarTlis winaSe bolo uka-

nasknel momentamde (wamebis sawinaaRmdego komitetis moxsenebis mixed-

viT, es vada xSirad aWarbebs TviT fiqsirebul vadasac da SeiZleba aRw-

evdes 7 dResac ki, gamoZiebis interesebidan gamomdinare207). konstituci-

isa da sisxlis samarTlis saproceso kodeqsis zemoaRniSnuli formulire-

ba xels uwyobs aseT gaWianurebas.208

5.8.2.2. ufleba gonivrul vadaSi ganxilvaze

ufleba gonivrul vadaSi ganxilvaze me-5 muxlis me-3 punqtis da masze

arsebuli precedentuli samarTlis mniSvnelobiT ar aris gansazRvruli

arc konstituciiT da arc sisxlis samarTlis saproceso kodeqsiT, Tum-

ca orive maTgani iTvaliswinebs Tavisuflebis aRkveTis maqsimalur vadas.

206 ix. daskvnebi da rekomendaciebi, 5.11.i).

207 wamebis sawinaaRmdego komitetis mier saqarTvelos mTavrobisadmi wardgenili

moxseneba, me-18 punqti.

208 ix. daskvnebi da rekomendaciebi, 5.11.k).
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me-18 muxlis me-6 punqtis mixedviT, `danaSaulis CadenaSi eWvmitani-

lis dakavebis vada ar unda aRematebodes 72 saaTs, xolo braldebulis

winaswari patimroba – 9 Tves.~

sisxlis samarTlis saproceso kodeqsi imeorebs im vadebs, rac gaTval-

iswinebulia konstituciiT dakavebasa da dapatimrebasTan dakavSirebiT

(me-12 muxlis me-3 nawili; 146-e muxlis me-7 nawili; 152-e muxlis me-4 naw-

ili) da amasTan, awesebs sasamarTlo ganxilvis ganmavlobaSi patimrobas

(162-e muxlis me-8-me-9 nawilebi).209

sisxlis samarTlis saproceso kodeqsis Tanaxmad, Tavisuflebis

aRkveTis vadis dineba iwyeba eWvmitanilis policiis ganyofilebaSi an

mokvlevis sxva organoSi miyvanis momentidan, an Tu aseTi miyvana ar ganx-

orcielebula, dapatimrebis aRkveTis RonisZiebad Sefardebis Sesaxeb

brZanebis aRsrulebis momentidan (162-e muxlis 1-li nawili).

gamoZiebis ganmavlobaSi dapatimrebis Tavdapirveli vada dafiqsire-

bulia 3 TviT piris dakavebidan an dapatimrebidan. es vada wydeba proku-

roris mier saqmis sasamarTlosadmi gadacemis dRes (162-e muxlis me-2 naw-

ili).

aRniSnuli debuleba ar aZlevs saSualebas mosamarTles, romelic

ufardebs aRkveTis RonisZiebas, gansazRvros Tavisuflebis aRkveTis

gonivruli vadebi TiToeuli konkretuli saqmis specifikuri garemoebeb-

is WrilSi. mosamarTle valdebulia, avtomaturad Seufardos sami Tvis

fiqsirebuli vada. igive exeba dapatimrebis vadis Semdgom gagrZelebas

mosamarTlis mier 1 Tvis fiqsirebuli vadiT, rodesac braldebuli arRvevs

misTvis SerCeul naklebad mkacr aRkveTis RonisZiebas patimrobis samTvi-

ani vadis amowurvis Semdeg, an Tu mas ufro mZime braldeba waredgineba.

vadis Semdgomi gagrZeleba daiSveba kidev erTi TviT, rodesac saqme

brundeba damatebiTi gamoZiebisaTvis (162-e muxlis me-3 nawili).

6 Tvemde vadis gagrZeleba mosamarTlis mier daiSveba gamomZieblis

motivirebuli SuamdgomlobiT da prokuroris TanxmobiT ̀ saqmis sirTu-

lis gamo gamoZiebis damTavrebis SeuZleblobis gamo~ (iqve).

dapatimrebis vadis Semdgomi gagrZeleba  8 Tvemde SeiZleba mosamarT-

lis mier gamomZieblis motivirebuli SuamdgomlobiTa da prokuroris

TanxmobiT ̀ saqmis mometebuli sirTulis gamo~ (iqve).

209 162-e muxlis me-8-me-9 muxlebis konstituciasTan Sesabamisoba gasaCivrda sakon-

stitucio sasamarTloSi saxalxo damcelis mier. mosarCele amtkicebda, rom,

vinaidan konstitucia iTvaliswinebs mxolod winaswari patimrobis vadas, rac Sead-

gens 9 Tves, da arafers ambobs sasamarTlo ganxilvis ganmavlobaSi patimrobaze,

sisxlis samarTlis saproceso kodeqsi arRvevs qveynis uzenaes kanons imiT, rom

Semoaqvs `gansasjelis~ cneba da iTvaliswinebs sasamarTlos ganmavlobaSi patim-

robas, xolo 162-e muxlis me-8-me-9 muxlebi aRniSnul vadebs iTvaliswinebs. sa-

konstitucio sasamarTlom ar daakmayofila konstituciuri sarCeli da daadgina,

rom braldebulisa da gansasjelis saproceso statusi gansxvavebulia da, Tumca

konstitucia moixseniebs amaTagan mxolod pirvels da aras ambobs meoreze, es ar

niSnavs imas, rom sisxlis samarTlis saproceso kodeqsi konstituciiT gauTval-

iswinebeli saproceso cnebis SemotaniT mas ewinaaRmdegeba (sakonstitucio sasa-

marTlos 2003 wlis 29 ianvris gadawyvetileba).
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gansakuTrebul SemTxvevaSi, gamonaklisis saxiT, gamomZieblis Suam-

dgomlobiTa da generaluri prokuroris TanxmobiT, saqarTvelos uze-

naesi sasamarTlos sisxlis samarTlis kolegiis mosamarTle uflebamo-

silia gaagrZelos patimrobis vada  9 Tvemde. am vadis gasvlis Semdeg pa-

timari dauyovnebliv unda gaTavisufldes (iqve).

gansasjelis patimrobis vada raionuli (saqalaqo) sasamarTlos mier

saqmis ganxilvis ganmavlobaSi sasamarTlosaTvis saqmis gadacemidan ga-

naCenis gamotanamde ar SeiZleba aRematebodes 12 Tves. gansakuTrebul

SemTxvevaSi es vada SeiZleba gagrZeldes  kidev 6 TviT saqmis ganmxilve-

li sasamarTlos wardginebiT uzenaesi sasamarTlos Tavmjdomaris mier.

sasamarTlo ganxilvis ganmavlobaSi patimrobis vadis Semdgomi gagrZeleba

dauSvebelia (162-e muxlis me-8 nawili).

gansasjelis patimrobis saerTo vada saqarTvelos uzenaesi sasamarT-

los, afxazeTisa da aWaris avtonomiuri respublikebis umaRles sasamarT-

loebSi da Tbilisisa da quTaisis saolqo sasamarTloebSi saqmis pirveli

instanciiT, saapelacio da sakasacio wesiT ganxilvisas gansasjelis (msja-

vrdebulis) patimrobis saerTo vada, ganaCenis kanonier ZalaSi Sesvlamde,

ar SeiZleba aRematebodes 24 Tves.

gansakuTrebul SemTxvevaSi, saqmis ganmxilveli sasamarTlos wardg-

inebiT, es vada kidev 6 Tvemde SeiZleba gaagrZelos saqarTvelos uzenae-

si sasamarTlos Tavmjdomarem. gansasjelis (msjavrdebulis) patimrobis

vadis Semdgomi gagrZeleba ar daiSveba (162-e muxlis me-9 nawili).

zemoaRniSnuli muxlebidan cxadia, rom gamoZiebis interesebi preva-

lirebs udanaSaulobis prezumfciaze, romlidanac gadaxveva gamoZiebis

dasrulebis SeuZleblobiT an saqmis mometebuli sirTuliT aris

gamarTlebuli. mdgomareobidan gamosavali ar aris is, rom im mosamarT-

lis Tanamdeboba, romelic sisxlis samarTlis saproceso kodeqsiT moiTx-

oveba, raTa uflebamosili iyos dapatimrebis vadis gagrZelebaze da

prokuroris Tanamdeboba, gamomZieblis Suamdgomlobaze Tanxmobis mis-

acemad zemoaRniSnuli muxlebis mixedviT TandaTanobiT maRldeba, rac

mTavrdeba saqarTvelos uzenaesi sasamarTlos TavmjdomariTa da

saqarTvelos generaluri prokuroriT. sisxlis samarTlis saproceso

kodeqsi adgens fiqsirebul vadebs, romlebic Tanabrad unda gavrceldes

sxvadasxva garemoebaze. ufro metic, dapatimrebis vadis gagrZelebis

Taobaze gamotanil gadawyvetilebebSi mosamarTleebi kvlav miuTiTeben

mZime danaSulis Cadenis braldebis arsebobaze, romelmac jer kidev Tav-

dapirveli dapatimrebis safuZveli Seadgina da sxva braldebebze, rom-

lebic, Tumca  SesabamisobaSia me-5 muxlis  1-li punqtis g) qvepunqtTan,

magram metad aRar amarTlebs Semdgom Tavisuflebis aRkveTas me-5 mux-

lis me-3 punqtiT.

me-5 muxlis me-3 punqti moiTxovs dapatimrebis  Sesatyvisi xangrZlivo-

bis Sefasebas.  3 Tvis Tu sxva Semdgomi fiqsirebuli vadebi ver akmayo-

filebs me-5 muxlis me-3 punqtis am moTxovnas.

sisxlis samarTlis saproceso kodeqsi ver uzrunvelyofs veranair

qmediT garantias samarTalwarmoebis daCqarebisaTvis. erTaderTi, ras-
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ac igi exeba, aris mizezTa CamonaTvali, romlis gamoc gamoZieba gaWianur-

da gamomZieblis dasabuTebul SuamdgomlobaSi dapatimrebis vadis ga-

grZelebis Taobaze, romelsac mxars uWers prokurori da waredgineba

mosamarTles (163-e muxlis 1-li nawili). kodeqsi ar iTvaliswinebs Sem-

dgom dakonkretebas misaReb RonisZiebaTa Tu gaWianurebis momavalSi

Tavidan acilebis Sesaxeb.

sxvagan sisxlis samarTlis saproceso kodeqsi iTvaliswinebs RonisZie-

bebs samarTalwarmoebis dasaCqareblad dapatimrebulis uflebebis

SezRudvis xarjze. saxeldobr, braldebis mxare uflebamosilia, uari

uTxras pirs damcvelis Secvlaze Tu dasacavi piri amiT miznad isaxavs

samarTalwarmoebis gaWianurebas (78-e muxlis me-6 nawili; 82-e muxlis me-

7 nawili). 406-e muxlis me-2 nawilis Tanaxmad, Tu procesis monawile saqmis

masalebis Seswavlas ganzrax  aWianurebs, gamoZieba uflebamosilia dan-

iSnos gonivruli da sakmarisi vadebi saqmis masalebis gasacnobad.

sisxlis samarTalwarmoebis xangrZlivobis gonivrulobis sakiTxi dais-

va sakonstitucio  sasamarTlos winaSe saxalxo damcvelis mier. mosarCele

amtkicebda sisxlis samarTlis saproceso kodeqsis 162-e muxlis me-7 naw-

ilisa da 406-e muxlis me-4 nawilis arakonstituciurobas, romelTa mixed-

viTac, braldebulisa da misi damcvelis mier saqmis masalebis gacnobis

dro ar Sedis winaswari gamoZiebisa da patimrobis vadaSi. konstituciuri

sarCeli miRebul iqna arsebiTad gansaxilvelad.

ufro metic, sagamoZiebo organoebis praqtikis Tanaxmad, im saqmee-

bze, sadac erTze meti braldebulia, saqmis masalebis gacnobis dawyeba

erTi braldebulis mier aCerebs dapatimrebis vadis dinebas sxva bral-

debulebis mimarT, Tundac maT saqmis masalebis gacnoba ar hqondeT daw-

yebuli. es praqtika gamarTlebulia imiT, rom aseTi saqmeebi, rogorc wesi,

moculobiTia da SeuZlebelia saqmis masalebis erTdrouli gacnobis

uzrunvelyofa saqmeSi arsebuli yvela braldebulisaTvis.210

5.8.2.3. girao

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs giraos da gamoZie-

bis  organosa Tu sasamarTlos winaSe wardgenisa da saTanado qcevis uzrun-

velyofis sxva garantiebs. giraoc da sxva garantiebic sisxlis samarTlis

saproceso kodeqsSi moxseniebulia rogorc aRkveTis RonisZieba. giraos

Tanxis odenobis gansazRvrisas mxedvelobaSi miiReba Cadenili danaSau-

lis simZime da piris qonebrivi mdgomareoba (168-e muxli).

sisxlis samarTlis saproceso kodeqsi ar iziarebs evropuli sasamarT-

los principul tendencias ganxilvaSi monawileobis uzrunvelmyofeli

giraosa da sxva garantiebis sasargeblod. aRkveTis RonisZiebad dapatim-

rebis Sefardebis maregulirebli am Sefardebis safuZvlisa da miznebis

ganmsazRvreli normebi saerToa winaswari gamoZiebisa da samarTalSi mi-

cemis stadiebisaTvis. 417-e muxlis me-3 nawilis Tanaxmad, samarTalSi mi-

cemis stadiaze mosamarTle (sasamarTlo) wyvets sakiTxs aRkveTis

210 ix. daskvnebi da rekomendaciebi, 5.11.l).
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RonisZiebis Sesaxeb am kodeqsiT dadgenili wesiT. aRkveTis RonisZieba

ki gamoiyeneba im mizniT, rom braldebulma Tavi ar aaridos sasamarTlos,

aRikveTos misi Semdgomi danaSaulebrivi saqmianoba, xeli ar SeeSalos

saqmeze WeSmaritebis dadgenas, uzrunvelyofil iqnes ganaCenis aRsrule-

ba. aRkveTis RonisZiebad dapatimrebis gamoyenebis safuZveli SeiZleba

iyos dasabuTebuli varaudi, rom braldebuli daemaleba gamoZiebasa da

sasamarTlos, xels SeuSlis sisxlis samarTlis saqmeze WeSmaritebis

dadgenas, anda Tu Cadenilia mZime an gansakuTrebiT mZime danaSauli (151-e

muxli). sisxlis samarTlis saproceso kodeqsi 155-e muxlis me-2 nawiliT

iTvaliswinebs aRkveTis RonisZiebis Secvlas da gauqmebas sasamarTlos

mier mxolod im pirobiT, Tu aRar arsebobs aRkveTis RonisZiebis Sefarde-

bis safuZveli. amrigad, mZime an gansakuTrebiT mZime danaSaulis Cadenis

faqtis gamo piri SeiZleba Semdgomac amyofon Tavisuflebis aRkveTaSi

sasamarTlo ganxilvis ganmavlobaSi, miuxedavad misi danaSaulTan Semxe-

blobis sawinaaRmdegod Tu sasargeblod metyveli mtkicebulebebisa.

praqtikaSi avtomaturad eubnebian uars dacvis mxares dapatimrebis,

rogorc aRkveTis RonisZiebis, Secvlisa Tu gauqmebis Sesaxeb Suamdgom-

lobebis dakmayofilebaze, rodesac Cadenili qmedeba sisxlis samarTlis

kodeqsiT dakvalificirebulia rogorc mZime an gansakuTrebiT mZime dan-

aSauli.211

5.9. me-5 muxlis me-4 punqti

5.9.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis me-4 punqtis Tanaxmad:

`4. yvelas, vinc TavisuflebaaRkveTilia dakavebiT an dapatimrebiT,

ufleba aqvs sasamarTlo procesis warmoebaze, romlis meSveobiTac

sasamarTlos mier swrafad gadawydeba dapatimrebis marTlzomier-

eba da gaicema brZaneba mis gaTavisuflebaze, Tu dapatimreba ara-

marTlzomieria.~

ufleba habeas corpus-ze unda mieniWos kanonieri dapatimrebis

SemTxvevaSic. es ufleba ar SeiZleba gamoyenebul iqnes ukuqceviT adre

arsebuli Tavisuflebis aRkveTis marTlzomierebis Sesamowmeblad, garda

im saCivrisa, rom gadawyvetileba gaTavisuflebis Taobaze ar iqna miRe-

buli ̀ saCqarod~.212  Tavisuflebis nebismier aRkveTis marTlzomierebaze

sasamarTlo kontrolis moTxovnis ufleba warmoiSoba dauyovnebliv

211 ix. daskvnebi da rekomendaciebi, 5.11.m).

212 1983 wlis 11 oqtombris angariSi saqmeebze: zamiri (Zamir), DR 40; van der leeri

niderlandebis winaaRmdeg (Van Der Leer v. the Netherlands), (1990), Series A no. 170,

35-e punqti.
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dakavebasTan erTad da yovelgvari dayovneba dauSvebelia.213 me-5 muxlis

1-li punqtis g) qvepunqtiT winaswari patimrobis SemTxvevaSi me-4 punqti

iwyebs moqmedebas, vidre dakavebuli waredgineba mosamarTles an sxva

uflebamosil Tanamdebobis pirs me-3 punqtis Sesabamisad, romlisganac

me-4 punqti sruliad damoukidebelia. aRniSnuli SeiZleba gansakuTrebu-

li praqtikuli mniSvnelobisa iyos, roca me-3 punqtis moTxovnebi ar aris

Sesrulebuli. me-4 punqti ayalibebs specifikur uflebas, romelic

uzrunvelyofilia TavisuflebaaRkveTili yvela pirisaTvis, garda me-5

muxlis 1-li punqtis a) qvepunqtisa. am ukanasknel SemTxvevaSi kontroli

inkorporirebulia samarTalwarmoebis bolo stadiaze miRebul sasamarT-

lo gadawyvetilebaSi.214 aRniSnul SemTxvevas aqvs gamonaklisi, rodesac

mas mohyveba Tavisuflebis aRkveTa,  masTan dakavSirebuli axali sakiTxebi

ki, rac moqmedebs dapatimrebis marTlzomierebaze, SeiZleba Semdgom

warmoiSvas da es periodi ar aris inkorporirebuli Tavdapirvel bral-

debaSi.215 me-5 muxlis me-4 punqti iTvaliswinebs konvenciis terminebs: ̀ sas-

wrafod~, ̀ marTlzomiereba~, ̀ sasamarTlo~216 da ̀ gonivrul intervaleb-

Si~.217

5.9.2. saqarTvelos kanonmdebloba

saqarTvelos konstitucia ar iTvaliswinebs aranair uflebas habeas
corpus-is warmoebaze. me-18 muxli, romelic adgens piris uflebebs mis

Tavisuflebasa da fizikur usafrTxoebaze, dums dakavebisa Tu dapatim-

rebis kontrolis uflebis Taobaze. 42-e muxli, romelic ̀ jerovani proce-

sis~ uflebebs iTvaliswinebs, adgens zogad princips, rom ̀ yovel adami-

213 sasamarTlom daadgina me-4 punqtis darRveva im faqtis gamo, rom pirebi, rom-

lebic uars ambobdnen samxedro samsaxurze zneobrivi an religiuri mosazre-

biT, iZulebulni iyvnen, ecadaT 6, 7 da 13 dRec ki maTi dapatimrebis kanoniere-

bis sasamarTlos mier gansaxilvelad.

214 enxeli da sxvebi niderlandebis winaaRmdeg (Engel and others v. the Netherlands),

1976 wlis 8 ivnisi, Series A no. 22.
215 magaliTad, recidivistis e.w. mTavrobis gankargulebaSi gadacema; `ganusazRvre-

li vadiT~ an diskreciuli uvado Tavisuflebis aRkveTamisjili piris gangrZobadi

patimroba~, rac ar  aris cnobili saqarTvelos sisxlis samarTlis kanonmde-

blobisaTvis.

216 aRniSnuli termini asaxavs im organoebs, romlebic ara mxolod xasiaTdebian

saerTo fuZemdebluri niSnebiT, romelTaganac umniSvnelovanesia aRmasrule-

beli xelisuflebisa da procesis mxareTagan damoukidebloba, aramed, agreTve,

sasamarTlo procesis garantiebi; Tavad organos ki unda hqondes uflebamo-

sileba, gadawyvitos patimrobis `marTlzomiereba~ da aRniSnulis SemTxvevaSi

gaaTavisuflos dapatimrebuli piri.

217 sasamarTlos precedentuli samarTliT, winaswari patimrobis xasiaTi moiTx-

ovs ganxorcielebul kontrolTa Soris xanmokle intervalebs; konvenciis

midgomiT, winaswari patimroba mkacrad SezRuduli vadis ganmavlobaSi unda

grZeldebodes, vinaidan misi arsebobis gamamarTlebeli mizezi (raison d'être) ar-

sebiTad aris dakavSirebuli gamoZiebis interesebTan, romelic operatiulad

unda warimarTos (magaliTad, baziCeris (Bazicheri) saqmeze erTTviani vada arag-

onivrulad ar CaiTvala).
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ans ufleba aqvs Tavis uflebaTa da TavisuflebaTa dasacavad mimarTos

sasamarTlos~, rac naklebad SeiZleba anazRaurebdes habeas corpus-is ga-

rantiis ararsebobas.

analogiurad, sisxlis samarTlis saproceso kodeqsi ar iTvaliswinebs

aranair proceduras, romliTac dakavebuli an misi damcveli218 SeZlebda,

dauyovnebliv moeTxova gaTavisufleba im safuZvelze, rom misi Tavisu-

flebis aRkveTa aramarTlzomieria.

rac Seexeba dapatimrebas, sisxlis samarTlis saproceso kodeqsis

mixedviT, pirveli instanciis sasamarTlo uflebamosilia aRkveTis

RonisZiebis Sefardebaze, Secvlasa Tu gauqmebaze mxaris Suamdgomlo-

bis safuZvelze. moqalaqeTa konstituciuri uflebebis SezRudvasa da

iZulebiT RonisZiebebTan dakavSirebuli sagamoZiebo moqmedebis Catare-

bis Sesaxeb sasamarTlo brZanebis gacema, mokvlevis organoebis, gamomZie-

blisa da prokuroris ukanono moqmedebebis gamo saCivrebis gadawyveta,

gamoZiebis organoebisa da prokuroris mier uaryofili Suamdgomlobisa

da acilebis ganxilva im raionuli (saqalaqo) sasamarTlos mosamarTlis

prerogativaa,219 romlis samoqmedo teritoriazec tardeba mokvleva da

winaswari gamoZieba (48-e muxlis me-5 nawili).

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs mxareTa ufle-

bas, maT Soris: dacvis uflebas, Seitanos Suamdgomloba braldebulis

mimarT gamoyenebuli aRkveTis RonisZiebis ufro msubuqi RonisZiebiT

Secvlis Sesaxeb, an aRkveTis RonisZiebis gauqmebis SuamdgomlobiT mima-

rTon im sasamarTlos, romlis mosamarTlis brZanebis safuZvelzec iqna

gamoyenebuli es aRkveTis RonisZieba, an sasamarTlos gamoZiebis adgi-

lis mixedviT; xolo aRkveTis RonisZiebis ufro mkacri aRkveTis

RonisZiebiT Secvlis Sesaxeb SuamdgomlobiT aRniSnuli sasamarTloebi-

saTvis mimarTvis ufleba aqvs mxolod gamomZiebels, prokuroris Tanx-

mobiT, an prokurors. mxareebs braldebulis mimarT gamoyenebuli

aRkveTis RonisZiebis Secvlis an gauqmebis Taobaze SuamdgomlobiT mosa-

marTlisaTvis mimarTvis ufleba aqvT mxolod im SemTxvevaSi, Tu aRmoCn-

da axali arsebiTi garemoeba, romelic brZanebis gacemisas mosamarTlisa-

Tvis cnobili ar iyo da, amasTan, aucilebels xdis gamoyenebuli aRkveTis

RonisZiebis safuZvlianobis gadamowmebas (140-e muxlis me-17 nawili).

maSin, rodesac 140-e muxlis 1-li-me-16 nawilebi iTvaliswinebs

gamomZieblis Tu prokuroris mier  aRkveTis RonisZiebis Sefardebasa Tu

SecvlasTan da a. S. dakavSirebiT sasamarTloSi Setanili Suamdgomlobe-

bis ganxilvis detalur proceduras (da TviT muxls ewodeba sisxlis

saproceso samarTlebrivi iZulebis RonisZiebebis gamoyenebis sasamarT-

lo wesi), ar aris gansazRvruli aranairi procedura me-7 nawiliT Setani-

li Suamdgomlobebis gansaxilvelad.

160-e muxlis me-2 nawiliT, romelic aregulirebs dapatimrebis, rogorc

aRkveTis RonisZiebis SerCevis, wess, Tuki dapatimrebul braldebulsa

218 sakonstitucio sasamarTlos 2003 wlis 29 ianvris gadawyvetilebiT, pirs dacvis

ufleba aqvs dakavebis momentidan, anu dakavebis adgilas miyvanis momentidan.

219 ix. qvemoT, Sesabamisoba me-6 muxlTan.
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da mis damcvels braldebulisaTvis daniSnuli aRkveTis RonisZieba miaC-

niaT usafuZvlod an dausabuTeblad, maT ufleba aqvT, gaasaCivron igi

zemdgom sasamarTloSi sisxlis samarTlis saproceso kodeqsiT dadgeni-

li wesiT. braldebulsa da mis damcvels ufleba aqvT, agreTve, mosamar-

Tles mimarTon SuamdgomlobiT dapatimrebis ufro msubuqi RonisZiebiT

Secvlis Taobaze. Suamdgomlobas mosamarTle ganixilavs da gadawyvets

140-e muxliT dadgenili wesiT.

Tundac 160-e muxlis me-2 nawiliT 140-e muxlis 1-li-me-16 nawilebis

moqmedeba gavrceldes me-17 muxliT gaTvaliswinebul proceduraze, es

ar uzrunvelyofs dacvas me-5 (4) muxlis saproceso garantiebiT,220  radga-

nac 1-li-me-16 nawilebi gaTvlilia braldebis mxarisaTvis da ara dacvi-

saTvis, raTa mimarTos sasamarTlos aRkveTis RonisZiebis Sefardebis an

misi Secvlis Taobaze.

157-e muxlis Sesabamisad, aRkveTis RonisZieba SeiZleba Seefardos,

Seicvalos an gauqmdes samarTalSi micemis stadiaze mosamarTlis (sasa-

marTlos) dasabuTebuli dadgenilebiT (ganCinebiT). 417-e muxli, romel-

ic aregulirebs braldebulis samarTalSi micemas, iTvaliswinebs, rom

mosamarTle ganmwesrigebel sxdomaze, inter alia, wyvets sakiTxs aRkveTis

RonisZiebis Sesaxeb samarTlis saproceso kodeqsiT dadgenili wesiT.

sisxlis samarTlis saproceso kodeqsiT ar aris gaTvaliswinebuli sas-

amarTlo xasiaTis aranairi avtomaturi perioduli kontroli. sisxlis

samarTlis saproceso kodeqsi ar uTiTebs aranair sawyis momentze, Tu

zustad rodis SeuZlia dacvas, moiTxovos dapatimrebis, rogorc

aRkveTis RonisZiebis, Secvlis an gauqmebis Taobaze da ra intervalebSi

SeiZleba am uflebis ganxorcieleba, miuxedavad imisa, rom, rogorc 160-e

muxlidan gamomdinareobs, es SeiZleba aRkveTis RonisZiebis Sefardebis

Semdeg da, 140-e muxlis mixedviT, gamoZiebis damTavrebis gamocxadebamde.

140-e muxlis me-17 punqtidan SeiZleba im daskvnis gamotana, rom axali

arsebiTi garemoebebis arsebobis mtkicebis tvirTi dacvazea, maSin, rode-

sac habeas corpus-is samarTalwarmoeba gulisxmobs, rom  piri, romelic

mimarTavs kontrolis moTxovniT, Tavdapirvelad unda prima facie mtkice-

ba waradginos da mopasuxe xelisfulebam, romelsac mtkicebis tvirTi

akisria, unda daasabuTos dapatirmebis Sesaxeb gadawyvetilebis kanon-

iereba.221

saqarTvelos kanonmdeblobaSi ar arsebobs normebi, romlebic uzrun-

velyofdnen habeas-is samarTalwarmoebas me-5 muxlis 1-li punqtis Sesa-

bamisad dakavebuli da dapatimrebuli pirebisaTvis.222

220  lami belgiis winaaRmdeg (Lamy v. Belgium), 1989 wlis 30 marti, Series A no. 151.
221  rogorc zemoT aRiniSna, mZime an gansakuTrebiT mZime danaSaulis Cadena aris

patimrobis, rogorc aRkveTis RonisZiebis, Sefardebis safuZveli 151-e muxlis

me-3 nawilis Tanaxmad da amas emateba 155-e muxlis me-2 punqti, romlis Tanaxma-

dac, aRkveTis RonisZieba uqmdeba mosamarTlis dadgenilebiT, agreTve sasamarT-

los ganaCeniT, ganCinebiT (dadgenilebiT), Tu aRar arsebobs aRkveTis RonisZie-

bis gamoyenebis safuZveli.

222 ix. daskvnebi da rekomendaciebi, 5.11.n).
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5.10. me-5 muxlis me-5 punqti

5.10.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-5 muxlis me-5 punqtis Tanaxmad:

`5. yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis

debulebaTa darRveviT, aqvs aRsrulebadi ufleba kompensaciaze.~

me-5 punqti exeba zemoganxilul 1-l-me-4 punqtebTan Seusabamo dakave-

bisa da dapatimrebis Sedegebs da piris aqedan warmoSobil aRsrulebad

uflebas kompensaciaze. ramdenadac es normebi exeba Tavisuflebis

aRkveTis marTlzomierebas da termini ̀ marTlzomieri~ niSnavs rogorc

Sidasaxelmwifoebriv samarTalTan, ise evropul konvenciasTan Sesabam-

isobas, erovnuli samarTlis normis darRveva, romelic me-5 muxlis dar-

Rvevis Tanmxvedria, iwvevs me-5 muxlis me-5 punqtiT gaTvaliswinebuli

uflebis warmoSobas. Sidasaxelmwifoebrivi samarTali me-5 muxlis me-5

punqts Seesabameba, rodesac igi me-5 muxlis darRvevaze momCivani piri-

saTvis kompensaciis uflebas iTvaliswinebs, romelsac uSualod evro-

pul konvenciaze an erovnuli samarTlis normaze miTiTebiT axor-

cielebs.223

saqmeze – brougani da sxvebi gaerTianebuli samefos winaaRmdeg (Bro-
gan and others v. the United Kingdom) – evropulma sasamarTlom, komisiis

msgavsad, aRniSna, rom SezRudviTi ganmarteba me-5 punqtis debulebebT-

an Seusabamoa.224

saqmeze – vasinki niderlandebis winaaRmdeg (Wassink v. the Netherlands)

– sasamarTlom gansazRvra cneba ̀ kompensacia~ da daadgina, rom:

`...me-5 muxlis me-5 punqtis moTxovna Sesrulebulia, roca SesaZlebe-

lia me-5 muxlis 1-li, me-2, me-3 an me-4 punqtis sawinaaRmdego pirobebSi

ganxorcielebul Tavisuflebis aRkveTasTan dakavSirebiT kompensaciis

moTxovna. igi ar ukrZalavs xelSemkvrel saxelmwifoebs, zianis anazRau-

rebis miniWeba ganapirobon piris SesaZleblobiT, amtkicos darRvevis Se-

degad miyenebuli zianis arseboba. me-5 muxlis me-5 punqtis, iseve  rogorc

25-e muxlis konteqstSi (ix., inter alia, 1990 wlis 24 aprilis gadawyvetileba

huvigis (Huvig) saqmeze, Series A no. 176-B, gv. 56-57, § 35), ̀ msxverplis~ sta-

tusi SeiZleba arsebobdes maSinac, rodesac ar damdgara faqtobrivi ziani,

magram ̀ kompensaciis~ sakiTxi dRis wesrigSi ver dadgeba, rodesac materi-

aluri Tu aramaterialuri zianis miyeneba ar aRniSnula ...~225

me-5 muxlis me-5 punqti iZleva materialuri da moraluri zianis

anazRaurebis uflebas. praqtikaSi kompensacia, rogor wesi, finansuria.

223 Mutatis mutandis, Ciula italiis winaaRmdeg (Ciulla v. Italy), 1989 wlis 22 Tebervali,

Series A no. 148, 43-e-45-e punqtebi.

224 Series A no. 145-, 67-e punqti.

225 Series A no. 185-, 38-e punqti.
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5.10.2. saqarTvelos kanonmdebloba

konstituciis me-18 muxlis me-7 punqti iTvaliswinebs ukanonod dakave-

buli Tu dapatimrebuli piris uflebas kompensaciis miRebaze ise, rom ar

exeba materialuri Tu moraluri zianis dadgomis moments:

`7. ... ukanonod dakavebul an dapatimrebul pirs aqvs kompensaciis

miRebis ufleba.~

sisxlis samarTlis saproceso kodeqsi mcdari msjavrdebisaTvis kom-

pensaciis meqanizms iTvaliswinebs.226

sisxlis samarTlis saproceso kodeqsis me-12 muxlis me-4 nawilis Tan-

axmad, ukanonod da dausabuTeblad TavisuflebaSezRudul pirs aqvs

misTvis miyenebuli zianis srulad anazRaurebis ufleba.

73-e muxlis 1-li nawilis l) qvepunqti iTvaliswinebs eWvmitanilis

uflebas, miiRos anazRaureba zianisaTvis, romelic mas miadga, inter alia,

ukanono da dausabuTebeli dakavebis Sedegad. igive ufleba aris ga-

rantirebuli braldebulisaTvis ukanono da dausabuTebeli dapatimre-

bis Sedegad miyenebuli zianis gamo (76-e muxlis me-2 nawili).  ukanono da

dausabuTebeli dakavebis Sedegad miyenebuli ziani sruli moculobiT

unda anazRaurdes saxelmwifo biujetidan, imis miuxedavad, aris Tu ara

dakavebuli msjavrdebuli (150-e muxlis me-4 nawili).

sisxlis samarTlis saproceso kodeqsis 165-e muxli Semdegs iTval-

iswinebs:

`1. qonebrivi ziani pirs sruli moculobiT aunazRaurdeba, Tu dadg-

inda, rom misi dakaveba an dapatimreba ukanono an dausabuTebeli

iyo. ziani anazRaurdeba, Tu gamotanilia gamamarTlebeli ganaCeni

an saqme Sewyda 28-e muxlis pirveli nawilis `a~227  da `e~228  qvepun-

qtebSi aRniSnuli safuZvlebiT.

2. fizikuri ziani anazRaurdeba saxelmwifos mier Tanxis gadaxdiT,

mkurnalobis xarjebis, Sromisunarianobis dakargvis an daqveiTe-

bis sakompensaciod, Tu daavadeba gamoiwvia sapatimro adgilebSi

dapatimrebulis yofnis reJimis darRvevam.

3. moraluri zianis anazRaureba xdeba presaSi an masobrivi informa-

ciis sxva saSualebiT bodiSis moxdis gziT, agreTve fuladi kom-

pensaciiT.“

160-e muxlis 1-li nawili, savaraudod, arRvevs ara mxolod adamianis

uflebaTa evropul konvencias imiT, rom kompensaciis miniWebas iTval-

226 ix. A Study on the Compatibility of Georgian Law with the Requirements of the Convention for
the Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project,
prepared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 148-149.

227 sisxlis samarTalwarmoeba wydeba sisxlis samarTlis kanoniT gaTvaliswinebu-

li qmedebis ararsebobisas.

228 sisxlis samarTalwarmoeba wydeba im safuZvelze, rom pirs ar miuRwevia iseTi

asakisaTvis, roca dgeba sisxlis samarTlis pasuxismgebloba.
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iswinebs mxolod piris gamarTlebis SemTxvevaSi, igi winaaRmdegobaSi

modis sisxlis samarTlis saproceso kodeqsis sxva debulebasTan, saxel-

dobr, 150-e muxlis me-4 nawilTan. ufro metic, maSin, rodesac sisxlis

samarTlis saproceso kodeqsi iTvaliswinebs reabilitacias, anu ukanon-

od an dausabuTeblad msjavrdebulis, braldebulis an iZulebiTi mkur-

nalobisaTvis gagzavnili piris uflebebis aRdgenas, Tu dadgindeba misi

udanaSauloba an iZulebiTi mkurnalobisaTvis gagzavnis usafuZvloba

(219-e muxlis 1-li nawili), sxva wesi vrceldeba ukanono Tu dausabuTebe-

li dakavebis, dapatimrebis anda samedicino dawesebulebaSi eqspertiz-

isaTvis moTavsebis Sedegad miyenebuli zianis kompensaciaze. 221-e mux-

lis Tanaxmad, am ukanasknel SemTxvevaSi ziani unda anazRaurdes saqmis

Sedegis miuxedavad.

sisxlis samarTlis saproceso kodeqsi moicavs Tavisuflebis aRkveTis

SemTxvevebs, romelnic gaTvaliswinebulia me-5 muxlis 1-li yvela pun-

qtiT, garda infeqciuri daavadebebis gavrcelebisaTvis dapatimrebisa.

igi agreTve moicavs im sakiTxebs, rac SeiZleba warmoiSvas me-5 muxlis me-

2-me-4 punqtebTan mimarTebiT. Tumca zemoaRniSnuli debulebebi naTlad

miuTiTebs, rom saqarTvelos kanonmdebloba kompensaciis sakiTxs mx-

olod Tavisuflebis aRkveTis gamarTlebas ukavSirebs. ufro metic, ze-

moaRniSnuli muxlebidan ar SeiZleba im daskvnis gakeTeba, rom pirs Seu-

Zlia moiTxovos kompensacia, Tu mas ar ecnoba mis winaSe wayenebuli bral-

debis Sesaxeb me-5 muxlis me-2 punqtis Sesabamisad, an ar iyo uzrunvely-

ofili habeas corpus-is garantiiT, an misi patimrobis vada ar iyo gonivru-

li me-5 muxlis me-3 punqtis mniSvnelobiT.229

5.11. daskvnebi da rekomendaciebi

a) rekomendebulia SeiaraRebuli Zalebis sadisciplino wesdebaSi

cvlileba-damatebebis Setana, rom samxedro mosamsaxurisaTvis Tavisu-

flebis aRkveTis Sefardeba sasamarTlos mier kanoniT dadgenili wesiT

wydebodes;

b) rekomendebulia 141-e muxlis konvenciasTan da precedentul sa-

marTalTan  SesabamisobaSi arsebuli redaqciiT Camoyalibeba. saxeldo-

br, `sakmarisi safuZveli, eWvi miitanon~ unda Seicvalos `gonivruli

eWviT“, ̀ danaSaulebrivi saqmianoba~ Seicvalos sityvebiT – ̀ danaSaulis

Cadena~;230

g)  rekomendebulia, mZime an gansakuTrebiT mZime danaSaulis Cadenis

faqti gamoiricxos dapatimrebis, rogorc aRkveTis RonisZiebis Sefarde-

229 ix. daskvnebi da rekomendaciebi, 5.11.o)-J).

230 ix. saqmeebi: guzardi (Guzzardi) da Ciula (Giulla) italiis winaaRmdeg, romlebzec

sasamarTlom daadgina, rom me-5 muxlis 1-li punqtis g) qvepunqts ewinaaRmdege-

ba patimrobis Sefardeba im zogad safuZvelze dayrdnobiT, rom mocemuli piri

recidivistia. sisxlis samarTlis saproceso kodeqsis termini `danaSaulebrivi

saqmianoba~ am mosazrebas imeorebs.
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bis safuZvlebis sisxlis samarTlis saproceso kodeqsis 151-e muxlis me-

3 nawilis CamonaTvalidan;

d) rekomendebulia, gamoiricxos patimrobis vadis gagrZelebis nebar-

Tva, rogorc es 162-e muxlis me-2 nawiliTaa gaTvaliswinebuli;

e) rekomendebulia, amoRebul iqnes miTiTeba Tavisuflebis aRkveTiT

3 welze meti vadiT dasjad danaSaulSi braldebaze 652-e muxlis 1-li

nawilidan;

v) rekomendebulia, ̀ fsiqiatriuli daxmarebis Sesaxeb~ saqarTvelos

kanonSi gaTvaliswinebuli iyos pacientis nebis gareSe stacionarSi

gadaudebeli mkurnalobis SemTxvevaSi prokuroris nacvlad mosamarTli-

saTvis Setyobinebis valdebuleba da am ukanasknelis mier Tavisuflebis

SezRudvis sanqcireba. agreTve rekomendebulia, kanoni 1999 wlis 22 iv-

lisis sisxlis samarTlis kodeqsTan iyos SesabamisobaSi moyvanili;

z) rekomendebulia gaTvaliswinebul iqnes swrafi da qmediTi sasa-

marTlo kontroli, administraciul samarTaldarRvevaTa kodeqsiT, sas-

azRvro reJimis darRvevaSi eWvmitanili yvela pirisTvis;

T) rekomendebulia sisxlis samarTlis saproceso kodeqsSi cvlile-

ba-damatebebis Setana ise, rom gaTvaliswinebuli iyos mosamarTlis wi-

naSe braldebulis wardgenis valdebuleba aRkveTis RonisZiebis  Se-

fardebis sakiTxis gadawyvetis mizniT;

i) evropuli sasamarTlos precedentuli samarTlis TvalsazrisiT,231

rekomendebulia, sisxlis samarTlis saproceso kodeqsi pirdapir  iTval-

iswinebdes mosamarTlis valdebulebas, ganixilos yvela garemoeba,

romelic metyvelebs braldebulis sasargeblod an sawinaaRmdegod, raTa

samarTlebriv kriteriumze dayrdnobiT gadawyvitos, arsebobs Tu ara

patimrobis gamamarTlebeli mizezebi;

k) rekomendebulia konstituciuri debulebisa da sisxlis samrTlis

saproceso kodeqsis Sesatyvisi muxlebis axali redaqciiT formulire-

ba, raTa gaTvaliswinebul iqnes  dakavebuli an dapatimrebuli piris sas-

wrafod, ara umetes 48 saaTSi, mosamarTlis winaSe wardgenis valdebule-

ba;

l) rekomendebulia, dacvis mxaris mier saqmis gacnobis dro CaiTval-

os winaswari gamoZiebisa da winaswari patimrobis kanoniT gansazRvrul

vadebSi;

m) rekomendebulia, samarTaldamcavi organoebis praqtikaSi prior-

iteti eniWebodes giraos, rogorc aRkveTis RonisZiebas da ara winaswar

patimrobas;

n) rekomendebulia gaTvaliswinebul iqnes ufleba habeas corpus-ze,

rogorc dakavebasTan, ise dapatimrebasTan mimarTebiT, konstituciaSi,

sisxlis samarTlis saproceso kodeqssa da sxva Sesatyvis sakanonmdeblo

aqtSi me-5 muxlis me-4 punqtisa da evropuli sasamarTlos precedentu-

li samarTlis moxovnebis Tanaxmad, zemoaRniSnuli Seusabamobebis

gaTvaliswinebiT;

231 Siseri Sveicariis winaaRmdeg (Schiesser v. Switzerland), 1979 wlis 4 dekemberi, Se-
ries A no. 34, 31-e punqti.
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o) rekomendebulia sisxlis samarTlis saproceso kodeqsSi cvlile-

ba-damatebebis Setana ise, rom gaTvaliswinebul iqnes aRsrulebadi ufle-

ba kompensaciaze im SemTxvevebSi, roca dakavebis an dapatimrebis arsi Tu

wesi dairRva da aman moicvas konvenciis me-5 muxlis 1-li-me-4 punqtebiT

gaTvaliswinebuli yvela sakiTxi;

p) rekomendebulia sisxlis samarTlis saproceso kodeqsis 160-e mux-

lis 1-li nawilis axali redaqciiT formulireba ise, rom   igi uzrunvely-

ofdes zianis anazRaurebis uflebas saboloo gamarTlebis Tu msjavrde-

bis miuxedavad;

J) rekomendebulia, uzrunvelyofil iqnes aRsrulebadi ufleba

zianis anazRaurebaze im pirTaTvis, romlebsac Tavisufleba infeqciur

daavadebaTa gavrcelebis aRkveTis safuZvelze SeezRudaT.



115

6. me-6 muxli – ufleba samarTlian

sasamarTlo ganxilvaze

I. korufciisa da mis winaaRmdeg brZolis
problema

saqarTvelos kanonmdeblobisa da praqtikis evropuli konvenciis me-

6 muxlis moTxovnebTan Sesabamisobis ganxilvamde, ganvixilavT qveyana-

Si korufciis problemas. demokratiuli institutebis gaZliereba da sa-

marTlebrivi saxelmwifos, adamianis uflebaTa ganviTareba saTuo iqneba,

vidre saxelmwifo xelisufleba korufciis winaaRmdeg brZolis gadamwy-

vet nabijebs ar gadadgams.

korufciis winaaRmdeg evropis sabWos saxelmwifoTa jgufis (GRECO)

mier saqarTvelos Sesaxeb gakeTebulma pirvelma SefasebiTma angariSma

xazi gausva korufciis fenomenis ukidures safrTxes, romelic uzarma-

zari ekonomikuri da socialuri problemebis winaSe mdgar axalgazrda

saxelmwifos momaval ganviTarebas SeiZleba daemuqros.232 korufciis prob-

lema evropis sabWos samdivnos saqarTvelos sainformacio da damxmare

misiebis mier momzadebuli angariSebis centralur problemad rCeba.233

2002 wlis ivlisSi saqarTvelosa da amierkavkasiis regionSi ministrTa

komitetis Tavmjdomaris vizitis angariSSi xazi gaesva saqarTveloSi ko-

rufciasTan qmediTi brZolis aucileblobas da gulistkiviliT aRiniSna

is madestabilizebeli Sedegi, romliTac farTod gavrcelebuli koruf-

cia emuqreboda Sidasaxelmwifoebriv usafrTxoebas. es Sexeduleba adas-

turebs gaerTianebuli erebis ekonomikuri, socialuri da kulturuli

uflebebis komitetis SeniSvnebsac, riTac agreTve xazi gaesva yovlis-

momcvel da Rrmad fesvgadgmul korufcias 2002 wels.234

evropis sabWos strategiuli dagegmarebis direqtoratis (DSP) angar-

iSis mixedviT, romelic samdivnos delegaciis 2002 wlis 8-11 dekembris

TbilisSi vizitis Sedegad momzadda, korufciis problema kvlavac ende-

muria saqarTveloSi. angariSSi aRniSnulia, rom samarTaldamcveli da

uSiSroebis organoebis Zireuli reforma xorcieldeba.235 rac Seexeba ko-

rufciis winaaRmdeg brZolasTan dakavSirebiT gadadgmul nabijebs, an-

gariSSi aRniSnulia, rom 2002 wlis 30 aprils saqarTvelom xeli moawera

danaSaulebrivi gziT miRebuli Semosavlebis gaTeTrebis, Zebnis, amoRe-

bisa da konfiskaciis Sesaxeb konvencias. korufciis Sesaxeb sisxlis sa-

232 Doc. GRECO Eval I Rep (2001) 5E Final, 2001 wlis ivnisi.

233 ix. samdivnos saqarTvelos sainformacio da damxmare misiis angariSi, Information
Doc. SG/Inf (2001) 45, 2001 wlis 19 dekemberi, 31-e, 45-e da 46-e punqtebi, Doc. Honouring
of Obligations and Commitments by Georgia-Doc. “Honouring”-Doc. 9191, 2001 wlis 13 se-

qtemberi, gv. 3, me-5 punqti, gv. 17, me-60, gv. 18, 71-e punqtebi da gv. 21, 86-e-92-e

punqtebi.

234 ix. doc. E/C.12/1/Add.83, 2002 wlis 19 noemberi.

235 SG/Inf (2003)1, 2003 wlis 17 ianvari.
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marTlis konvencia da  korufciis Sesaxeb samoqalaqo samarTlis konven-

cia xelmoweril iqna saqarTvelos mier, Sesabamisad, 1999 wlis 27 ianvars

da 1999 wlis 4 noembers. fulis gaTeTrebis Sesaxeb da antikorufciuli

biuros Sesaxeb kanonproeqtebi eqspertizisaTvis evropis sabWos unda

gadascemoda. xazgasmiT aris aRniSnuli, rom mciredi progresi iqna miR-

weuli GRECO-s rekomendaciebis SesrulebaSi, magram korufcia umetes

dawesebulebaSi mainc endemur problemad rCeba. korufciul danaSaule-

bze aRZruli sisxlis samarTlis saqmeebis raodenoba umniSvneloa.236 an-

gariSi miuTiTebs korufciis problemaze, rogorc sazogadoebis yvela

sferoSi sistematuri da endemuri xasiaTis fenomenze.237

prezidentis 2001 wlis 13 aprilis brZanebulebiT Seiqmna antiko-

rufciuli sabWo, romelic antikorufciuli politikis koordinaciis fun-

qciiT aRiWurva. sabWo aris saqarTvelos prezidentis saTaTbiro organo.

TbilisSi dafuZnebuli mravali damkvirveblis mixedviT, ar SeiZleba iTq-

vas, rom sabWo sakmarisad qmediTad arTmevs Tavs dakisrebul movaleobas:

programebi kargia, magram ar arsebobs politikuri neba, rom am programeb-

ma jerovnad imuSaos.238  antikorufciuli biuro Seiqmna rogorc sajaro sa-

marTlis iuridiuli piri, prezidentis 2001 wlis 8 maisis brZanebulebiT,

antikorufciuli sabWos informaciul-analitikuri uzrunvelyofisa da

materialur-teqnikuri mxardaWeris mizniT.239 angariSSi mocemuli Sefase-

biT, biuros Tavdapirveli daniSnuleba iyo antikorufciuli iniciativeb-

is sabWosaTvis wardgena da saqmianobis koordinacia, xolo axla igi

cdilobs, korufciis saqmeTa gamoZieba aiRos Tavis Tavze.240 korufciis

winaaRmdeg brZolis kampania SemoTavazebulia rogorc saqarTvelosaTvis

evropuli kavSiris/evropis sabWos SesaZlo axali erToblivi iniciativis

nawili, qveynis antikorufciul biurosTan TanamSromlobis CaTvliT.

angariSis mixedviT,241 2002 wels generalur prokuraturaSi korufciis

arcerT saqmes ar uxilavs dRis Suqi, magram disciplinuri zemoqmedebis sx-

vadasxva formas 67 prokurori daeqvemdebara;242 bolo sami wlis ganmavlobaSi

14 mosamarTle iqna gaTavisuflebuli da daaxloebiT 50-is mimarT aRiZra dis-

ciplinuri devna; 2002 wels 147 piri iqna gaTavisuflebuli policiidan ise,

rom maTgan 50-is winaaRmdeg sisxlis samarTlis saqme aRiZra. rac Seexeba daus-

jelobis mtkicebebs, generaluri prokuratura Tvalyurs adevnebs yvela

ukanono qmedebaze ganacxads, romelic dazaralebulisagan an masobrivi in-

formaciis saSualebebidan miiReba. 2002 wels generalurma prokuraturam

(regionuli samsaxurebis gamoklebiT) 100-ze meti saqme ganixila, romelic mas

Sinagan saqmeTa saministros generaluri inspeqciis  mier gadaeca.

236 samarTlebrivi saxelmwifo, i.
237 III zogadi politikuri konteqsti, I.
238 SG/Inf. (2003)1, 2003 wlis 17 ianvari, 47-e punqti.

239 prezidentis brZanebulebiT damtkicebuli debulebis 1-li muxlis me-3 punqti.

240 SG/Inf (2003)1, 2003 wlis 17 ianvari.

241 iqve, 48-e punqti.

242 saqarTvelos generaluri prokuraturidan mopovebuli informaciis Tanaxmad,

disciplinuri devnis Sedegad 2001 wels 7 prokurori iqna samsaxuridan gaTavis-

uflebuli, 2002 wels – 3.
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korufciis winaaRmdeg brZolis reformis konteqstSi reforma Seexo

evropis sabWos mier kavkasiis qveynebisaTvis 2002 wlis 16-20 dekembers

strasburgSi organizebul regionul seminarSi qarTveli eqspertebis

monawileobas, sadac msjelobam moicva sisxlis samarTlis konvenciebi,

maT Soris isinic, romlebic korufciasTan brZolas exeba. angariSis mixed-

viT, seminarma xeli Seuwyo danaSaulis winaaRmdeg brZolaSi regionuli

TanamSromlobis gaumjobesebas evropis sabWos standartebTan Sesabami-

sobiT, igi daexmara evropis sabWos sisxlis samarTlis konvenciebis ukeT

Semecnebasa da implementacias, iseve, rogorc am instrumentebis rati-

fikaciis xelSewyobas.243 TbilisSi 2002 wlis ivnisSi gaimarTa seminari

`politikuri korufciis Sesaxeb~ (politikur partiaTa dafinanseba, gav-

leniT manipulireba).

amJamindeli mdgomareobiT, fulis gaTeTrebis Sesaxeb kanonproeqti

parlamentSia. evropis sabWos konvenciebi korufciasTan brZolis sfer-

oSi, rac xelmowerilia saqarTvelos mier, jerjerobiT ratificirebuli

ar aris. aRsaniSnavia, rom evropis sabWos aRniSnuli konvenciebis rati-

fikaciis faqti TavisTavad ver iqneba korufciasTan brZolis efeqtiani

RonisZieba, ramdenadac es konvenciebi  ar aris TviTSemsrulebeli da

xelSemkvrel mxareTagan moiTxovs iseTi sakanonmdeblo da sxva RonisZie-

bebis ganxorcielebas, romlebic SeiZleba saWiro iyos maTSi gaTval-

iswinebul qmedebaTa kriminalizaciisaTvis. valdebulebaTa meore jgu-

fi, romelic konvenciebidan momdinareobs, ukavSirdeba iseTi sakanon-

mdeblo da sxva RonisZiebebis gatarebas, romlebic SeiZleba aucilebeli

iyos danaSaulebrivi gziT miRebuli qonebis konfiskaciisaTvis.

saqarTvelos konstituciis me-6 muxliT, saqarTvelos saerTaSoriso

xelSekrulebas, Tu igi ar ewinaaRmdegeba saqarTvelos konstitucias,

konstituciur SeTanxmebas, aqvs upiratesi iuridiuli Zala Sidasaxelmwi-

foebrivi normatiuli aqtebis mimarT. Sesabamisad, saWiroebisamebr, kanon-

mdeblobaSi Setanili unda iqnes cvlileba-damatebebi. aRniSnul

SemTxvevaSi, evropis sabWos korufciis sferoSi konvenciebis ratifika-

cia gaWianurda im Seusabamobebis gamo, rac saqarTvelos kanonmdeblobas

evropis sabWos konvenciebTan mimarTebiT axasiaTebs. es sakiTxebia: sisx-

lis samarTlis kodeqsi sasjelTa saxeebSi ar iTvaliswinebs konfiskacias,

romelic danaSaulebrivi gziT miRebuli Semosavlebis gaTeTrebis, Zeb-

nis, amoRebisa da konfiskaciis Sesaxeb konvenciiT moiTxoveba; sisxlis

samarTlis kodeqsi, Tumca igi iTvaliswinebs sasjels meqrTameobisaTvis,

ver moicavs yvela im qmedebas, romelTa kriminalizaciac korufciis Ses-

axeb sisxlis samarTlis konvenciiTa da  korufciis Sesaxeb samoqalaqo

samarTlis konvenciiT moiTxoveba; korufciis Sesaxeb sisxlis samarT-

lis konvenciis me-18 muxli iTvaliswinebs korporaciul pasuxismgeblo-

bas maSin, rodesac saqarTvelos sisxlis samarTlis kodeqsiT, sisxlissa-

marTlebrivi pasuxismgebloba SeiZleba daekisros mxolod fizikur pirs.

saqarTvelos kanonmdeblobis evropis sabWos konvenciebTan Sesabami-

sobaSi moyvanis mizniT 1999 wels iusticiis saministroSi Seqmnili samarT-

243 35-e punqti.
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lebrivi reformebis saxelmwifo komisiis sisxlis samarTlis qvekomisias

davalebebi mieca. komisiis muSaoba jerac mimdinareobs.

a) Sromis anazRaureba da socialuri dacva

mosamarTleebis Sromis anazRaureba da socialuri dacva sasamarTlo

xelisuflebaSi korufciis winaaRmdeg  mniSvnelovani garantiaa. mosa-

marTleTa socialuri da samarTlebrivi dacvis garantiebis Sesaxeb

saqarTvelos kanonis Tanaxmad,244 saxelmwifo valdebulia, uzrunvelyos

mosamarTleTa saqmianobisa da cxovrebis saTanado pirobebi maTi da-

moukideblobis uzrunvelyofis mizniT (me-3 muxli). Tanamdebobrivi sar-

go, danamati da daxmareba Seadgens mosamarTlis Sromis anazRaurebas.

mosamarTlis xelfasi da materialuri SeRavaTebi ar unda iyos parlamen-

tis wevris xelfassa da materialur SeRavaTebze naklebi. kanoni iTval-

iswinebs mosamarTlis socialuri da samarTlebrivi dacvis garantiebs.

Tu mosamarTlis sicocxlesa da janmrTelobas safrTxe emuqreba, misi

gancxadebisa da prezidentis gankargulebis safuZvelze saxelmwifo

xelisuflebis Sesabamisma organoebma unda uzrunvelyon mosamarTlisa

da misi ojaxis dacva (me-8 muxlis me-2 punqti). analogiuri normebi areg-

ulirebs uzenaesi sasamarTlosa da sakonstitucio sasamarTlos wevrTa

socialur dacvas. maregulirebel normebs Seicavs ̀ saqarTvelos uzenae-

si sasamarTlos wevrTa socialuri dacvis garantiebis Sesaxeb~ saqarTve-

los kanoni245  da ̀ saqarTvelos sakonstitucio sasamarTlos wevrTa so-

cialuri dacvis garantiebis Sesaxeb~ saqarTvelos kanoni.246  es aqtebi

damatebiT adgens, rom Sesabamisi sasamarTlos Tavmjdomaris Tanamde-

bobrivi ganakveTi da danamati ar unda iyos parlamentis Tavmjdomaris

Tanamdebobriv sargosa da danamatze naklebi.247

saerTo sasamarTloebis mosamarTleTa Tanamdebobrivi sargoebi gan-

isazRvreba saqarTvelos prezidentis 2002 wlis 8 aprilis brZaneb-

ulebiT.248  Tanamdebobrivi sargoebi ganisazRvreba 500 laridan (raionu-

li sasamarTlos mosamarTlis Tanamdebobrivi sargo) 630 laramde (afx-

azeTisa da aWaris avtonomiuri respublikebis umaRlesi sasamarTloebis

Tavmjdomareebi). `saqarTvelos uzenaesi sasamarTlos wevrTa Sromis

anazRaurebis Sesaxeb~ saqarTvelos kanonis Tanaxmad,249 uzenaesi sasamarT-

los mosamarTleTa Tanamdebobrivi ganakveTebi ganisazRvreba 595 lari-

dan (wevri) 700 laramde (Tavmjdomare).

244 miRebulia 2002 wlis 3 dekembers, ZalaSi Sevida 2004 wlis 1-l ianvars, garda, inter
alia, im muxlisa, romelic iTvaliswinebs garantias, rom mosamarTle uzrunvely-

ofili iyos sacxovrebeli farTiT. aRniSnuli muxli ZalaSia 2003 wlis 1-li ian-

vridan.

245 miRebulia 1996 wlis 25 ivniss.

246 miRebulia 1996 wlis 25 ivniss.

247 muxlebi 2-2.

248 miRebulia 2002 wlis 8 aprils.

249 miRebulia 1996 wlis 20 seqtembers.
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sakonstitucio sasamarTlos mosamarTleTa Sromis anazRaurebis sak-

iTxi regulirdeba `saqarTvelos sakonstitucio  sasamarTlos wevrTa

Sromis anazRaurebis Taobaze~ saqarTvelos kanoniT,250 romlis Tanaxma-

dac, Tanamdebobrivi sargoebi ganisazRvreba 595 laridan (wevri) 700 lar-

amde (Tavmjdomare). danamatis odenoba ganisazRvreba welTa namsaxuro-

bis mixedviT.

saqarTvelos mosamarTleTa Sromis anazRaureba SeiZleba sasamarT-

lo xelisuflebis damoukideblobisa da korufciis winaaRmdeg mniS-

vnelovan garantiad CaiTvalos imis mxedvelobaSi miRebiT, rom xelfasis

minimaluri odenoba saqarTvelos prezidentis brZanebulebis Sesabamisad

20 lars Seadgens.251 saerTo sasamarTloebis mosamarTleTa xelfasebis

gacema regularul safuZvelze xorcieldeba da 2001 wlidan seriozuli

Seferxeba ar yofila, agreTve Seferxeba ar warmoqmnila sakonstitucio

sasamarTlosTan mimarTebiT.

saqarTvelos prezidentis 2003 wlis 13 martis bolodroindeli

brZanebuleba gauqmda saqarTvelos prezidentis 2003 wlis 29 aprilis

brZanebulebiT saqarTvelos prokuraturis organoTa TanamSromlebis

Sromis anazRaurebis Sesaxeb, romelmac gaiTvaliswina Tanamdebobrivi

sargoebis axali nixri. brZanebulebiT, Tanamdebobrivi sargoebi gan-

isazRvreba 630 laris odenobidan (generaluri prokurori) 425 laris

odenobamde (prokuroris TanaSemwe). ̀ saqarTvelos prokuraturis muSak-

Ta socialuri dacvis garantiebis Sesaxeb~ saqarTvelos kanoniT (2002 wlis

3 dekemberi252), Tanamdebobrivi sargoebi, damatebebi da SeRavaTebi Sead-

gens prokuroris Sromis anazRaurebas. prokuroris Tanamdebobrivi sar-

go da materialuri SeRavaTi ar SeiZleba iyos  Sesabamisi donis sasamarT-

los mosamarTlis 85%-ze naklebi an 95%-ze meti. kanoni iTvaliswinebs

sxva garantiebs, inter alia, welTa namsaxurobis mixedviT253 danamatebis,

agreTve yovelwliuri anazRaurebadi Svebulebisa254 da samudamo pensiis

saxiT.

b) daskvnebi da rekomendaciebi

GRECO-s mier gaweuli rekomendaciebi globaluri strategiis warmoe-

bis Sesaxeb, romelic daefuZneba aRkveTas, ganaTlebas da Sesabamisi san-

qciebis Sefardebas, jerjerobiT ar aris ganxorcielebuli, Tumca zogi-

erTi nabiji gadaidga.

a) samdivnos delegaciis winadadebiT, korufciis winaaRmdeg brZola

prioriteti unda iyos.

b) rekomendebulia, daCqardes danaSaulebrivi gziT miRebuli Se-

mosavlebis gaTeTrebis, Zebnis, amoRebisa da konfiskaciis Sesaxeb

250 miRebulia 1996 wlis 20 seqtembers.

251 miRebulia 1999 wlis 4 ivniss.

252 ZalaSia 2003 wlis pirveli aprilidan.

253 norma ZalaSi Sevida 2004 wlis 1-li ianvridan.

254 norma ZalaSi Sevida 2004 wlis 1-li ianvridan.
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konvenciis, korufciis Sesaxeb sisxlis samarTlis konvenciisa da

korufciis Sesaxeb samoqalaqo samarTlis konvenciis ratifikacia

da kanonmdeblobaSi gaTvaliswinebul iqnes Sesabamisi cvlileba-

damatebebi.
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II. saqarTvelos kanonmdeblobis evropul
konvenciasTan Sesabamisobis Sesaxeb 2001 wlis
moxsenebis Semdgomi cvlilebebi

saqarTvelos kanonmdeblobis evropuli konvenciis moTxovnebTan Se-

sabamisobis Sesaxeb moxseneba ixilavs sasamarTlo xelisuflebisa da sa-

marTlis sistemis  ZiriTad sakiTxebs, inter alia, kanonmdeblobis evropu-

li konvenciis me-13 muxlTan Sesabamisobas (ufleba samarTlebrivi dacvis

qmediT saSualebaze). qvemoT mocemuli informacia iTvaliswinebs 2001

wlis Semdgom ganxorcielebul cvlilebebs.

2001 wlis Sesabamisobis moxsenebis Sedgenis Semdgom saqarTvelos sas-

amarTlo sistemaSi255 rigi cvlilebebisa ganxorcielda. cvlilebebi Se-

exo saqarTvelos sakonstitucio sasamarTlosa da saqarTvelos uzenaes

sasamarTlos.

a) sakonstitucio sasamarTlo

evropulma sasamarTlom mraval SemTxvevaSi daadgina, rom samarTal-

warmoebaze vrceldeba konvenciis me-6 muxlis 1-li punqtis moqmedeba,

Tuki misi Sedegi gadamwyvetia samoqalaqo uflebebisa da valdebulebeb-

isaTvis, Tundac ganxilva sakonstitucio sasamarTloSi mimdinareobdes.256

zogadi informacia sakonstitucio sasamarTlos, rogorc sakonstitu-

cio kontrolis organos, Sesaxeb mocemulia 2001 wlis Sesabamisobis mox-

senebaSi.257 2002 wlis 12 Tebervals parlamentma miiRo saqarTvelos or-

ganuli kanoni da saqarTvelos kanoni Sesabamisad `saqarTvelos sakon-

stitucio sasamarTlos Sesaxeb~ saqarTvelos organul kanonsa da ̀ sakon-

stitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanonSi cvlileba-

damatebebis Setanis Sesaxeb.258 aRniSnuli sakanonmdeblo aqtebis

safuZvelze sakonstitucio sasamarTlos saqmianobam mniSvnelovani cv-

lilebebi ganicada.

cvlileba-damatebebis Sedegad uwyvetobis  principi gauqmebul iqna.

am principis Tanaxmad, mosamarTle, romelic monawileobda saqmis ganx-

ilvaSi, ar iyo uflebamosili, monawileoba mieRo sxva saqmis ganxilvaSi

255 ix. A Study on the Compatibility of Georgian Law with the Requirements of the Convention for
the Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project,
prepared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 49.

256 ix., inter alia, doimlandi germaniis winaaRmdeg (Deumeland v. Germany), 1986 wlis 29

maisi, Series A no. 100; ruiz-mateosi espaneTis winaaRmdeg (Ruiz-Mateos v. Spain),

1993 wlis 23 ivnisi, Series A no. 262; ziusmani germaniis winaaRmdeg (Süßmann v.
Germany), 1996 wlis 16 seqtemberi, Reports 1996-IV.

257 ix. gv. 17-18, 51-53.

258 cvlilebebisa da damatebebis Sesaxeb organuli kanoni ZalaSi Sevida 2002 wlis 5

marts.
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gadadebuli an SeCerebuli saqmis warmoebis damTavrebamde. sakanonmde-

blo cvlilebebamde 33 konstituciuri sarCeli eloda ganxilvas, maT

Soris 3 sarCeli Semotanil iqna 1999 wels, 14 sarCeli – 2000 wels, da 16

sarCeli - 2001 wels. amJamindeli statistikiT, yvela saqme, romelnic wina

wlebis naSTs Seadgenda, ganxilulia.

uwyvetobis principis gauqmebasTan erTad, samarTalwarmoebis dif-

erencirebuli vadebi iqna SemoRebuli. moqmedi kanonmdeblobiT, mosa-

rCeles/konstituciuri wardginebis avtors 10 dRis ganmavlobaSi unda

gaeces pasuxi, miiRebs Tu ara sakonstitucio sasamarTlo sarCels/wardg-

inebas arsebiTad gansaxilvelad.  sakonstitucio sasamarTlos arasaWi-

ro gadatvriTvis Tavidan asacileblad, moqmedi kanonmdeblobiT, saqmis

ganxilvis saerTo vada Seadgens 6 Tves. gamonaklis SemTxvevebSi sasamarT-

los Tavmjdomares SeuZlia, gaagrZelos es vada (organuli kanonis 22-e

muxlis 1-li punqti).

im aqtebis CamonaTvali, romlebic SeiZleba gasaCivrdes sakonstitu-

cio sasamarTloSi, gafarTovda. saqarTvelos parlamentis kanonebsa da

reglaments, saqarTvelos prezidentis, afxazeTisa259 da aWaris avtono-

miuri respublikebis aqtebs saqarTvelos parlamentis normatiuli

dadgenilebebi daemata (organuli kanonis me-19 muxlis 1-li punqtis a)

qvepunqti).

sakonstitucio sasamarTlosadmi mimarTvaze uflebamosil subieqt-

Ta wrec gafarTovda da es ufleba iuridiul pirebsac mieniWaT (organu-

li kanonis 39-e muxli, 1-li punqtis a) qvepunqti).

adre  moqmedi kanonmdeblobiT, pirs ufleba hqonda miemarTa sakon-

stitucio sasamarTlosaTvis, rodesac mas SeeZlo emtkicebina, rom misi

konstituciuri ufleba faqtobrivad iqna darRveuli. amJamad moqmedi

normiT, ̀ saqarTvelos moqalaqeebs, saqarTveloSi mcxovreb sxva fizikur

pirebsa da saqarTvelos iuridiul pirebs, Tu maT miaCniaT, rom dar-

Rveulia an SesaZlebelia uSualod dairRves saqarTvelos konstituciis

meore TaviT aRiarebuli maTi uflebani da Tavisuflebani~, ufleba aqvT,

mimarTon sakonstitucio sasamarTlos.

adre moqmedi kanonmdeblobiT, sakonstitucio sasamarTloSi saqmis

ganxilvis momentisaTvis sadavo normis gauqmeba an Zaladakargulad cnoba

sakonstitucio sasamarTloSi saqmis ganxilvis Sewyvetas iwvevda. es de-

buleba, imis gamo, rom sadavo aqtis sasamarTlo ganxilvisas normis gau-

qmebis maprovocirebeli iyo, sakonstitucio sasamarTlos avtoritets

laxavda da mosarCeles sasamarTloSi samarTlebrivi dacvis saSualebas

arTmevda. amJamindeli redaqciiT, mas Semdeg, rac saqme sakonstitucio

sasamarTlos mier arsebiTi ganxilvisaTvis miiReba, sadavo aqtis gauqme-

ba an Zaladakargulad cnoba ar iwvevs sakonstitucio sasamarTloSi saqmis

Sewyvetas, Tuki saqme saqarTvelos konstituciis meore TaviT aRiare-

259 afxazeTis, rogorc avtonomiuri respublikis, statusi ganisazRvra 2002 wlis 10

oqtombris kanoniT.



123

bul uflebebsa da Tavisuflebebs exeba (`sakonstitucio samarTalwar-

moebis Sesaxeb~ saqarTvelos kanonis me-13 muxlis me-6 punqti).

sakonstitucio sasamarTlos Sesaxeb sakanonmdeblo aqtebSi Setani-

li cvlileba-damatebebis Sedegad samarTalwarmoeba ufro daixvewa,

gamartivda da daCqarda.

b) uzenaesi sasamarTlo

2001 wlis 16 martis organuli kanoniT, cvlileba-damatebebi Sevida

`saqarTvelos uzenaesi sasamarTlos Sesaxeb~ organul kanonSi.260  saze-

damxedvelo palata, romelic aRWurvili iyo uflebamosilebiT, ganexi-

la mxareTa saCivrebi saerTo sasamarTloebis ZalaSi Sesuli gadawy-

vetilebebis mimarT axlad gamovlenil garemoebebTan dakavSirebiT, gau-

qmda. saerTo sasamarTloebis sabolood ZalaSi Sesuli gadawvetilebeb-

is gadasinjvis funqcia axlad gamovlenil da axlad aRmoCenil garemoe-

bebTan dakavSirebiT daekisra  uzenaesi  sasamarTlos sam palatas, rom-

lebic sakasacio instanciis sasamarTloebia.261

`saqarTvelos uzenaesi sasamarTlos Sesaxeb~ saqarTvelos organul

kanonSi 2001 wlis 8 ivnisis kanoniT iqna  cvlileba-damatebebi Setanili,

romelmac zemoaRniSnul sam palatasTan damatebiT didi palata gaiTval-

iswina rogorc sakasacio sasamarTlo.

didi palata, gansxvavebiT sami palatisagan, romlebic sam-sami mosa-

marTlis SemadgenlobiT ixilavs saqmeebs, ganixilavs gansakuTrebiT rTu-

li kategoriis saqmeebs cxra mosamarTlis SemadgenlobiT. didi palata

Sedgeba uzenaesi sasamarTlos Tavmjdomarisagan, palatebis Tavmjdomar-

eebisa da plenumis mier uzenaesi sasamarTlos palatebis Semadgenlobi-

dan ori wlis vadiT arCeuli mosamarTleebisagan. didi palata ganixilavs

saqmeebs, romlebic uzenaesi sasamarTlos palatis saqmis ganmxilveli

Semadgenlobis mier gadaecema sam Semdeg SemTxvevaSi:

a) roca saqmis ganxilvasa da gadawyvetas gansakuTrebuli mniS-

vneloba aqvs erTiani sasamarTlo praqtikis CamoyalibebisaTvis;

b) saqmis sirTulidan gamomdinare, gadawyvetilebis miReba saWiroebs

normis axlebur ganmartebas;

g) saqme Tavisi SinaarsiT samarTlebrivad iSviaT problemas warmoad-

gens.

2001 wlis Sesabamisobis moxsenebam mosamarTleTa disciplinuri pas-

uxismgeblobis maregulirebeli sakanonmdeblo aqtis miRebis mniSvnelo-

bas gausva xazi. 2000 wlis 23 Tebervals ̀ saqarTvelos saerTo sasamarT-

loebis mosamarTleTa disciplinuri pasuxismgeblobisa da disciplinu-

260 miRebulia 1999 wlis 12 maiss, ZalaSia 1999 wlis 15 maisidan.

261 A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, pre-
pared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 49.
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ri samarTalwarmoebis Sesaxeb~ saqarTvelos kanoni iqna miRebuli. kanoni

iTvaliswinebs, rom disciplinuri devna SeiZleba aRiZras, inter alia, uze-

naesi sasamarTlos Tavmjdomaris mimarT.262 am normis ararseboba 2001 wlis

moxsenebaSi maSin moqmedi kanonmdeblobis naklad aRiniSna.

mopovebuli statistikuri informaciis Tanaxmad, 2000 wlis 1-li iv-

lisis 2001 wlis 25 maisamde disciplinuri samarTalwarmoeba aRiZra da

disciplinur pasuxisgebaSi mieca 67 mosamarTle, gaTavisuflda 1 mosa-

marTle. 2001 wels disciplinuri samarTalwarmoeba aRiZra da disci-

plinur pasuxisgebaSi mieca 108 mosamarTle. gaTavisuflda 6 mosamarTle.

2002 wels disciplinuri samarTalwarmoeba aRiZra da disciplinur pas-

uxisgebaSi mieca 77 mosamarTle, gaTavisuflda 6 mosamarTle.263

g) advokatura

`advokatTa Sesaxeb~ saqarTvelos kanonis miReba 2001 wlis Sesabami-

sobis moxsenebaSi erT-erT prioritetad iyo miCneuli. kanoni 2001 wlis

20 ivniss iqna miRebuli.

kanonis Tanaxmad, advokati aris Tavisufali profesiis piri, romelic

emorCileba mxolod kanonsa da profesiuli eTikis normebs da Seyvanil-

ia saqarTvelos advokatebis erTian siaSi. saadvokato saqmianoba moicavs:

advokatis mier klientisaTvis iuridiuli rCevis micemas, klientis war-

momadgenlobas sakonstitucio davis, sisxlis, samoqalaqo an adminis-

traciuli samarTlis saqmeebze, arbitraJSi, agreTve winaswari dakaveb-

is, mokvlevisa da gamoZiebis organoebSi; mesame piris mimarT samarTle-

brivi dokumentebis momzadebasa da klientis saxeliT nebismieri doku-

mentaciis wardgenas; iseTi iuridiuli daxmarebis gawevas, romelic ar

ukavSirdeba mesame piris winaSe warmomadgenlobas (me-2 muxli).

kanoni gansazRvravs saadvokato saqmianobis Semdeg principebs: kano-

niereba; saadvokato saqmianobis Tavisufleba da damoukidebloba; ad-

vokatTa Tanasworoba da maTi diskriminaciis dauSvebloba; saadvokato

saqmianobaSi Carevis dauSvebloba; advokatis mier klientebis uflebeb-

isa da Tavisuflebebis pativiscema da dacva; advokatis mier dacvis

uflebis ganxorcielebaze uaris Tqmis dauSvebloba, garda kanoniT

gaTvaliswinebuli SemTxvevebisa; advokatis mier profesiuli saidumloe-

bis dacva; advokatis mier profesiuli eTikis dacva (me-3 muxli). kanoni

uzrunvelyofs advokatis uflebebs da gansazRvravs valdebulebebs,

iTvaliswinebs interesTa SeuTavseblobis dauSveblobas (II Tavi). kanonis

Tanaxmad, advokati SeiZleba iyos piri, romelsac aqvs umaRlesi iurid-

iuli ganaTleba; gavlili aqvs advokatTa testireba kanoniT dadgenili

wesiT; dadebuli aqvs advokatis fici kanonis Sesabamisad; aqvs iuristad

an staJiorad muSaobis aranakleb 1 wlis SromiTi staJi. advokati ar Sei-

Zleba iyos ganzrax mZime danaSaulisaTvis nasamarTlevi piri, Tu nasa-

262 me-4 muxlis me-2 punqtis b) qvepunqti.

263 ix. saqarTvelos uzenaesi sasamarTlos internet-gverdi: [www. supremecourt.ge].
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marTloba ara aqvs moxsnili an gaqarwylebuli  kanonmdeblobis Sesa-

bamisad. testireba tardeba weliwadSi orjer. testirebis Catarebis Tar-

iRs, wess, programasa da sakvalifikacio komisiis debulebas saqarTve-

los advokatTa asociaciis aRmasrulebeli sabWos wardginebiT amtkicebs

saqarTvelos advokatTa asociaciis saerTo kreba testirebamde ara ugvi-

anes 2 Tvisa (me-11 muxli). pirs, romelsac gavlili ar aqvs advokatTa

testireba, 2003 wlis 1-li ivnisidan ekrZaleba saadvokato saqmianobis

ganxorcieleba (me-40 muxlis me-4 punqti).

advokatTa testirebis sakiTxi am sferoSi amJamad centraluri prob-

lemaa.  advokatebi, romlebic kanonis im muxls eyrdnobian, romlis Tan-

axmadac advokati Tavisufali profesiis piria, gamocdebis Cabarebaze

uars amboben. am mdgomareobidan gamosavali is aris, rom an 2003 wlis 1-l

ivnisamde kanonSi cvlileba iqnes Setanili, anda am dromde gamocdebi

moewyos. es sakiTxi jer gadawyvetili ar aris.

d) saxalxo damcveli

saxalxo damcvelis samsaxuris Sesaxeb zogadi informacia 2001 wlis

Sesabamisobis angariSSi aris mocemuli.264 `saxalxo damcvelis Sesaxeb~

saqarTvelos 1996 wlis 16 maisis organul kanonSi Sesabamisobis angariSis

Sedgenidan cvlileba-damatebebi ar Sesula. Tumca aRsaniSnavia, rom sax-

alxo damcvelis instituti SeiZleba araqmediTad aRar Sefasdes,265 radga-

nac saxalxo damcvelis institutis TaosnobiT mravali mniSvnelovani

reforma ganxorcielda. sisxlis samarTlis saproceso kodeqsis normeb-

is savaraudo arakonstituciurobis Sesaxeb, iseve, rogorc sadisciplino

wesdebis savaraudo arakonstituciurobis Sesaxeb, konstituciuri

sarCelebi sakonstitucio sasamarTloSi saxalxo damcvelis mier iqna

Setanili. ̀ swrafi reagirebis jgufis~ cxeli xazis sistema, romlis amo-

canacaa winaswari dakavebis adgilebSi adamanis uflebebis darRvevis

aRkveTa, ODIHR-is daxmarebiT aris Seqmnili da misi muSaoba warmatebu-

lad SeiZleba iqnes miCneuli.  am programis mizania, Seamciros adamianis

uflebaTa daRvevis SemTxvevebi da gazardos policiis saqmianobis gamW-

virvaleoba da qmediToba. evropis sabWos saqarTvelos sainformacio da

daxmarebis misiis Tanaxmad,266 saxalxo damcvelis instituti TandaTanao-

biT met mniSvnelobas iZens da misi muSaoba damatebiT mxardaWeras imsax-

urebs. saxalxo damcvelis samsaxuri, ueWvelad, is institutia, romel-

sac aqvs potenciali saqarTveloSi adamianis uflebaTa dacvaSi mniS-

vnelovani rolis Sesasruleblad.267

264 gv. 61-62.

265 ix. A Study on the Compatibility of Georgian Law with the Requirements of the Convention for
the Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project,
prepared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 61.

266 ix. SG/Inf (2003)1, 2003 wlis 17 ianvari.

267 iqve, me-60 punqti.
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e) sakanonmdeblo iniciativebi

e.a. administraciul samarTaldarRvevaTa kodeqsi

2001 wlis Sesabamisobis angariSSi saqarTvelos moqmedi administraciul

samarTaldarRvevaTa kodeqsis TanamedroveobasTan Seusabamobebi aRini-

Sna268 da xazi gaesva axali kodeqsis miRebis  aucileblobas.269 saqarTvelos

iusticiis ministris 2003 wlis 13 Tebervlis brZanebiT, Seiqmna saqarTve-

los administraciul samarTaldarRvevaTa kodeqsis proeqtis SemmuSave-

beli komisia, romlis funqciad ganisazRvra: administraciul samarTaldar-

RvevaTa maregulirebeli kanonmdeblobis analizi da misi srulyofis Ses-

axeb winadadebebisa da rekomendaciebis momzadeba; administraciul sa-

marTaldarRvevaTa kodeqsis proeqtis SemuSaveba; administraciul samar-

TaldarRvevaTa maregulirebeli kanonmdeblobis, saqarTvelos kanonmde-

blobisa da sazRvargareTis kanonmdeblobis ZiriTadi mimarTulebebis gan-

sazRvra. iusticiis saministros daekisra sainformacio-analitikuri da

materialur-teqnikuri daxmarebis funqcia. aRniSnuli samuSaos Sesruleb-

is vada brZanebiT ar aris gansazRvruli.

e.b. sisxlis samarTlis saproceso kodeqsis proeqti

uSiSroebisa da samarTaldamcavi sistemis organoebis reformis uwye-

baTaSorisi komisiis mier, evropis sabWos eqspertis daxmarebiT, axali

sisxlis samarTlis saproceso kodeqsis proeqti SemuSavda. prezidents

igi uaxloes momavalSi gadaecema.

komisia saqarTvelos prezidentis mier aris Seqmnili da mas uzenaesi

sasamarTlos Tavmjdomare xelmZRvanelobs.

uSiSroebisa da samarTaldamcavi sistemis organoebis reformis uwye-

baTaSorisma komisiam evropis sabWos eqspertis daxmarebiT miiRo re-

formis ̀ koncefcia~. sisxlis samarTlis saproceso kodeqsis garda, komi-

sia Semdegi sakiTxebiTaa dakavebuli:

• winaswari gamoZiebis stadia (`gamoZieba da operatiuli samsaxure-

bi~), generaluri prokuraturis reformis CaTvliT;

• policiis Sesaxeb axali sakanonmdeblo aqti;

• saxelmwifo uSiSroebis saministros ̀ uSiSroebis samsaxuriT~ Ca-

nacvleba;

• mosamarTleebisa da prokurorebis iuridiuli ganaTleba (iustici-

is umaRlesi skolis Seqmnis CaTvliT);

268 miRebulia 1984 wlis 15 dekembers, ZalaSia 1985 wlis 1-li ivnisidan.

269 A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, pre-
pared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 59, 63.
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• policiis, uSiSroebis samsaxuris saswavlo centrebi;

• generaluri inspeqtoris institutis Seqmna (korufciasTan

brZolisa da Sida kontrolis SenarCunebis mizniT).

rac Seexeba sisxlis samarTlis moqmed saproceso kodeqss,270 romel-

mac misi ZalaSi Sesvlis Semdgom rigi cvlileba-damatebebisa ganicada,

2002 wels saqarTvelos sakonstitucio sasamarTlos saxalxo damcveli-

sa da adamianis uflebaTa damcveli arasamTavrobo organizaciebis meSve-

obiT moqmed fizikur pirTa mimarTvis Sedegad eTxova, gadaewyvita kod-

eqsis zogierTi aspeqtis konstituciuroba, kerZod, advokatis daxmare-

bis uzrunvelyofis dagvianeba da winaswari patimrobis sakiTxebi. sakon-

stitucio sasamarTlos aRniSnul sakiTxze miRebuli gadawyvetileba Se-

sabamisobis winamdebare angariSis Sesabamis TavebSia ganxiluli. sakon-

stitucio sasamarTlos gadawyvetileba kodeqsis sadavo normebis kon-

stituciurobis Sesaxeb ZalaSia sxdomaze misi sajarod gamocxadebidan,

anu 2003 wlis 30 ianvridan. saqarTvelos parlaments 2003 wlis 1-l maisamde

kodeqsSi Sesabamisi cvlileba-damatebebis Setana eTxova. sakonstitu-

cio sasamarTlos gadawyvetileba sabolooa da gasaCivrebas Tu gadasinj-

vas ar eqvemdebareba.

270 miRebulia 1998 wlis 20 Tebervals da ZalaSia 1999 wlis 15 maisidan.
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a. evropuli konvencia da misi

ganmarteba: zogadad

adamianis uflebaTa evropuli konvenciis me-6 muxlis Tanaxmad:

`1.  samoqalaqo uflebaTa da movaleobaTa an wayenebuli braldebis

gansazRvrisas, yvelas aqvs ufleba kanoniT Seqmnili damoukide-

beli da miukerZoebeli sasamarTlos mier gonivrul vadaSi sa-

marTlian da sajaro mosmenaze. sasamarTlo gadawyvetileba cxad-

deba sajarod, magram demokratiul sazogadoebaSi zneobis, sazoga-

doebrivi wesrigis an erovnuli uSiSroebis interesebidan gamom-

dinare, presa da sazogadoeba SeiZleba ar daiSvas sasamarTlo ganx-

ilvis mTel an mis nawilze,  Tu amas moiTxovs arasrulwlovanTa

interesebi an mxareTa piradi cxovrebis dacva, an sasamarTlos

SexedulebiT, gansakuTrebul garemoebebSi, mkacri aucileblo-

bis zRvramde, Tu sajarooba zians miayenebda marTlmsajulebis

interesebs.

2. yvela, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

iTvleba udanaSaulod, sanam misi braleuloba damtkicdeba kan-

onis Sesabamisad.

3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

aqvs uflebaTa Semdegi minimumi:

a) dauyovnebliv da detalurad ecnobos misTvis gasageb enaze way-

enebuli braldebis arsi da mizezi;

b) mieces sakmarisi dro da SesaZlebloba dacvis mosamzadeblad;

g) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT

an, Tu mas ar gaaCnia sakmarisi saxsrebi samarTlebrivi daxmareb-

is asanazRaureblad, mieces amis SesaZlebloba ufasod, rode-

sac marTlmsajulebis interesebi amas moiTxovs;

d) dakiTxos an daikiTxon mis winaaRmdeg Cvenebis mimcemi mowmeebi

da uzrunvelyofil iqnes dacvis mowmeTa daswrebiT da dakiTxviT

mis winaaRmdeg Cvenebis mimcem mowmeTa Tanabar pirobebSi;

e) miiRos Tarjimnis ufaso daxmareba, Tu mas ar SeuZlia gaigos an

ilaparakos enaze, romelsac iyenebs sasamarTlo.~

me-6 muxli uzrunvelyofs uflebas kanoniT Seqmnil damoukidebel

da miukerZoebel sasamarTloze, masze qmediTi xelmisawvdomobis ufle-

bas da samarTlian da sajaro sasamarTlo ganxilvaze gonivruli vadis gan-
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mavlobaSi. me-6 muxlis normebi evropuli komisiisa da evropuli sasamarT-

los mier ganvrcobiTad ganimarta. saqmeze – delkuri belgiis winaaRm-

deg (Delcourt v. Belgium) – sasamarTlom daadgina:

`marTlmsajulebis samarTlian  ganxorcielebaze uflebas, konvenci-

is mixedviT, demokratiul sazogadoebaSi iseTi mniSvnelovani adgili

ukavia, rom me-6 muxlis 1-li punqtis  SezRudviTi ganmarteba am normis

mizansa da daniSnulebasTan Sesabamisia.~271

me-6 muxlis 1-li nawili vrceldeba samoqalaqo da sisxlis samarTal-

warmoebaze.  imis ganmarteba, Tu ra CaiTvleba da ra ara samoqalaqo ufle-

ba-movaleobad, progresulad viTardeboda. is sakiTxebi, romlebic

odesRac me-6 muxlis farglebs gareT iTvleboda, rogoricaa, magaliTad,

socialuri usafrTxoeba, axla, sazogadod, samoqalaqo uflebebisa da

valdebulebebis cnebaSi eqceva. imis dazustebisas, saqme exeba samoqalaqo

uflebebisa da movaleobebis gansazRvras Tu ara, relevanturi mxolod

mocemuli ufleba-movaleobis bunebaa.272 wamyvani mniSvneloba aqvs, samar-

Talwarmoebis Sedegi gadamwyvetia kerZo samarTlis ulebebisa da mova-

leobebisaTvis Tu ara.273 uflebis identuri evropuli gageba aseve mxed-

velobaSi unda iqnes miRebuli.274 dabolos, Tumca samoqalaqo uflebebisa

da movaleobebis cneba damoukidebeli kategoriaa, Sesatyvisi saxelmwi-

fos kanonmdeblobasac aqvs mniSvneloba.275

saqmeze – deveeri belgiis winaaRmdeg (Deweer v. Belgium) – sasamarT-

lom SeniSna, rom cnebas – ̀ sisxlis samarTlis braldeba~ damoukidebeli

mniSvneloba aqvs da upiratesoba am terminis arsebiT koncefcias unda

mieniWos. sasamarTlom daadgina, rom ̀ braldeba~ SeiZleba ganisazRvros

rogorc uflebamosili xelisuflebis mier pirisaTvis micemuli oficial-

uri Setyobineba mis mier danaSaulis Cadenis mtkicebis Sesaxeb, an rode-

sac eWvmitanilis mdgomareoba mniSvnelovnad aris damZimebuli.276

termins – ̀ sisxlissamarTlebrivi~ – aseve damoukidebeli mniSvneloba

aqvs. konvencia ar upirispirdeba Sidasaxelmwifoebriv kanonmdeblobas,

romelic ganasxvavebs sisxlis samarTlisa da disciplinuri samarTlis

dargebs, magram evropuli sasamarTlo itovebs uflebas, rom es klasi-

fikaia Tavis guldasmiT Semowmebas dauqvemdebaros, raTa Tavidan aici-

los me-6 da me-7 muxlebis fuZemdebluri debulebebis moqmedebis gamor-

icxva imiT, rom samarTaldarRveva erovnuli kanonmdeblobiT disci-

plinur samarTaldarRvevad, da ara sisxlis samarTlis danaSaulad, kval-

271 1970 wlis ianvari, Series A no. 11, 25-e punqti.

272 kionigi germaniis winaaRmdeg (König v. Germany), 1978 wlis  28 ivnisi, Series A no. 27,

90-e muxli.

273 sxva saqmeebTan erTad, ix. `h~ safrangeTis winaaRmdeg (H. v. France), 1989 wlis 24

oqtomberi, Series A no. 162, 90-e punqti.

274 feldbruge niderlandebis winaaRmdeg (Feldbrugge v. the Netherlands), 1986 wlis 29

maisi, Series A no. 99, 29-e punqti.

275 kionigi germaniis winaaRmdeg (König v. Germany), 1978 wlis  28 ivnisi, Series A no. 27,

89-e punqti.

276 1980 wlis 27 Tebervali, Series A no. 35, 42-e, 44-e da 46-e punqtebi.
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ificirdeba.277 samarTaldarRvevis bunebis dazustebisas sasamarTlo mxed-

velobaSi miiRebs, ̀ Tu rogor aris igi asaxuli Sidasaxelmwifoebriv sa-

marTalSi, mis bunebas, sasjelis simkacris xarisxsa da mis mizans.~278

me-6 muxlis meore da mesame punqtebi adgenen, rom es normebi mxolod

sisxlis samarTalwarmoebaze vrceldeba. konvenciiT Seqmnili organoeb-

is ganmartebiT, isini, garkveul viTarebaSi, SeiZleba samoqalaqo warmoe-

bazec gavrceldnen.

6.1. me-6 muxlis 1-li punqti

6.1.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-6 muxlis 1-li punqtiT:

`1. samoqalaqo uflebaTa da movaleobaTa an wayenebuli braldebis

gansazRvrisas, yvelas aqvs ufleba kanoniT Seqmnili damoukide-

beli da miukerZoebeli sasamarTlos mier gonivrul vadaSi sa-

marTlian da sajaro mosmenaze. sasamarTlo gadawyvetileba cxad-

deba sajarod, magram demokratiul sazogadoebaSi zneobis, sazoga-

doebrivi wesrigis an erovnuli uSiSroebis interesebidan gamom-

dinare, presa da sazogadoeba SeiZleba ar daiSvas sasamarTlo ganx-

ilvis mTel an mis nawilze,  Tu amas moiTxovs arasrulwlovanTa

interesebi an mxareTa piradi cxovrebis dacva, an sasamarTlos

SexedulebiT, gansakuTrebul garemoebebSi, mkacri aucileblo-

bis zRvramde, Tu sajarooba zians miayenebda marTlmsajulebis

interesebs.~

6.1.1.1. ufleba sasamarTloze

6.1.1.1.1. ufleba xelmisawvdomobaze

saqmis – golderi gaerTianebuli samefos winaaRmdeg (Golder v. the Unit-
ed Kingdom) – ganxilvisas samoqalaqo uflebebis Sesaxeb davasTan dakav-

SirebiT sasamarTlos mier saqmis ganxilvaze piris uflebis farglebis

Taobaze evropulma sasamarTlom fuZemdebluri daskvna gaakeTa. sasa-

marTlom daadgina, rom xelmisawvdomobis ufleba Seadgens erT-erT el-

ements, romelic me-6 muxlis 1-l punqtSi mocemuli uflebis (ufleba sas-

amarTloze) ganuyofeli nawilia. sasamarTlom daaskvna, rom me-6 muxlis

277 sxva saqmeebTan erTad, ix. kempbeli da feli gaerTianebuli samefos winaaRmdeg

(Campbell and Fell v. the United Kingdom), 1984 wlis 28 ivnisi, Series A no. 80, 68-e

punqti.

278 enxeli da sxvebi niderlandebis winaaRmdeg (Engel and Others v. the Netherlands),

1976 wlis 8 ivnisi, Series A no. 22, 82-e punqti.
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1-li punqti uzrunvelyofs pirisaTvis uflebas, mis samoqalaqo ufle-

bebsa da  valdebulebebTan dakavSirebuli yvela dava sasamarTlo ganx-

ilvis sagani gaxados. am gziT muxli moicavs ̀ uflebas sasamarTloze~ da

uflebas xelmisawvdomobaze, anu piris ufleba – daiwyos samarTalwar-

moeba sasamarTloSi, mxolod erT aspeqts warmoadgens.279

Tumca sasamarTlom dasZina, rom ufleba xelmisawvdomobaze absolu-

turi ar aris da rom, garda sxva uflebebis Zireuli Sinaarsis SemzRudavi

farglebisa, SesaZlebelia nagulisxmebi SezRudvebi.280  saqmeze – aSing-

deini gaerTianebuli samefos winaaRmdeg (Ashingdane v. the United Kingdom),

sasamarTlom damatebiT daadgina, rom Sefardebuli SezRudvebi ar unda

zRudavdes an amcirebdes pirisaTvis nebadarTul xelmisawvdomobas im

zRvramde, rom Tavd uflebis arsi Seilaxos. amasTan, SezRudva ar aris

me-6 muxlis 1-l punqtTan Sesabamisi, Tu igi kanonier interess ar isaxavs

miznad da Tu aRniSnul mizansa da gamoyenebul zomebs Soris gonivruli

Tanafardoba ar arsebobs.281

6.1.1.1.2. ufleba gadawyvetilebis aRsrulebaze

saqmeze – hornsbi saberZneTis winaaRmdeg (Hornsby v. Greece) – evrop-

ulma sasamarTlom daadgina, rom ̀ sasamarTloze ufleba~ iluziuri iqne-

boda, Tuki Sidasaxelmwifoebrivi samarTlis sistema kanonier ZalaSi Ses-

uli, savaldebulo gadawyvetilebis aRusruleblobas dauSvebda rome-

lime mxaris sazianod. alogikuri iqneboda, me-6 muxls detalurad gae-

Tvaliswinebina modave mxareebisaTvis miniWebuli proceduruli garan-

tiebi ise, rom ar daecva sasamarTlo gadawyvetilebebis aRsruleba. me-6

muxlis imdagvari ganmarteba, rom igi mxolod  sasamarTlos xelmisawvdo-

mobasa da samarTalwarmoebis Catarebas exeba, samarTlebriv saxelmwi-

foSi dauSvebel SemTxvevebamde migviyvanda, romlis principebis pativis-

cemis valdebulebac saxelmwifoebma  konvenciis ratifikaciisas ikisres.

amitomac nebismieri sasamarTlos gadawyvetilebis aRsruleba me-6 mux-

lis miznebisaTvis ̀ sasamarTlo ganxilvis~ ganuyofel nawilad unda ga-

nixilebodes.282

gadawyvetilebebis aRsrulebis sferoSi saxelmwifos sxvadasxva val-

debuleba ekisreba. erTi mxriv, sajaro xelisuflebam, romelic Tavadaa

samarTalwarmoebis mxare, unda cxadyos kanonier ZalaSi Sesuli, sabo-

loo gadawyvetilebis mimarT pativiscema da mas gonivrul vadaSi unda

daemorCilos.283 meore mxriv, nebayoflobiT aRsrulebaze uaris Tqmisas

gadawyvetilebis iZulebiT aRsrulebaze  moSuamdgomle mxareTaTvis

adgilze qmediTi meqanizmi unda arsebobdes.284

279 1975 wlis 21 Tebervali, Series A no. 18, 36-e punqti.

280 iqve, 38-e punqti.

281 1985 wlis maisi, Series A no. 93, 57-e punqti.

282 1997 wlis 19 marti, Reports of Judgments and Decisions 1997-II, me-40 punqti.

283 hornsbi saberZneTis winaaRmdeg (Hornsby v. Greece), 1997 wlis 19 marti, Reports
1997-II,.

284 imobiliare stafi italiis winaaRmdeg (Immobiliare Staffi v. Italy), 1999 wlis 28 ivlisi,

ECHR 1999-V.
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6.1.1.1.3. qmediTi ufleba xelmisawvdomobaze

sasamarTlosadmi mimarTvis ufleba ara marto unda arsebobdes, ar-

amed qmediTic unda iyos. mimarTvis uflebis  mxolod arseboba sakmarisi

ar aris.

saqmeze – eiri irlandiis winaaRmdeg (Airey v. Ireland) – evropulma sasa-

marTlom daadgina, rom saxelmwifoebma unda uzrunvelyon sasamarTloe-

bis qmediTi xelmisawvdomoba. aRniSnul saqmeze ganmcxadebelma, ufaso

samarTlebrivi  daxmarebis uqonlobisa da finansuri SeuZleblobis gamo,

Tavad gaewia advokatis momsaxurebis xarjebi, ver moaxerxa epova advoka-

ti, romelic mis warmomadgenlobas uzrunvelyofda. evropulma sasamarT-

lom gadamwyvetad ar miiCnia umaRlesi sasamarTlosaTvis advokatis damx-

arebis gareSe mimarTvis SesaZlebloba. sasamarTlom mravaljer gaimeora

konvenciis ganzraxva, uzrunveleyo ara Teoriuli da iluziuri uflebe-

bi, aramed praqtikuli da qmediTi uflebebi da daadgina, rom aRniSnuli

gansakuTrebiT exeboda sasamarTlosadmi mimarTvis uflebas, im adgilis

gaTvaliswinebiT, rac demokratiul sazogadoebaSi samarTlian sasamarT-

lo ganxilvaze uflebas ukavia.285 sabolood, evropulma sasamarTlom me-6

muxlis 1-li punqtis darRveva daadgina.

6.1.1.2.  ufleba samarTlian sasamarTlo ganxilvaze

6.1.1.2.1. samarTalwarmoebaze daswreba

evropulma sasamarTlom daadgina, rom danaSaulis CadenaSi bralde-

buli piri sasamarTlo ganxilvas piradad unda eswrebodes.286  gamonaklise-

bi daiSveba, rodesac xelisufalni operatiulad moqmedebdnen, magram

ver SeZles Sesabamisi pirebisaTvis ganxilvis Sesaxeb ecnobebinaT,287 an

Tu amas marTlmsajulebis interesebi moiTxovda, zogjer ki avadmyofo-

bis SemTxvevaSi. agreTve mxarem SeiZleba uari Tqvas zepir ganxilvaze

daswrebis uflebaze, magram mxolod maSin, roca es uaris Tqma mkafioa da

`misi mniSvnelobis Tanazomieri minimaluri garantiebi axlavs Tan~.288 Tum-

ca, Tuki braldebulma uari Tqva uflebis ganxorcielebaze, mas kv-

lavindeburad unda hqondes iuridiuli warmomadgenlobis ufleba.

saqmeze – krombaxi safrangeTis winaaRmdeg (Krombach v. France) –

sasamarTlom daadgina, rom samarTalwarmoeba, romelic gansasjelis

dauswreblad tardeba, aucilebeli ar aris,  konvenciis sawinaaRmdegod

CaiTvalos, magram mxolod ̀ maSin, rodesac pirs SeuZlia, saqmis ganmxil-

veli sasamarTlosagan misi braleulobis saqmis xelaxal gadawyvetas mi-

aRwios.~ 289

285 1979 wlis 9 oqtomberi, Series A no. 32, 24-e punqti.

286 ekbatani SvedeTis winaaRmdeg (Ekbatani v. Sweden),1998 wlis 26 maisi, Series A no. 134.

287 koloza italiis winaaRmdeg (Colozza v. Italy), 1985 wlis 12 Tebervali, Series A no. 89.

288 puatrimoli safrangeTis winaaRmdeg (Poitrimol v. France), 1993 wlis  23 noemberi,

Series A no. 277-A.
289 2001 wlis 13 Tebervali, ECHR 2001-II, § 85; ix., agreTve, koloza italiis winaaRm-

deg (Colozza v. Italy), 1985 wlis 12 Tebervali, Series A no. 85, 29-e punqti.
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Tumca sisxlis samarTlis danaSaulSi braldebuli piri, samarTlian

sasamarTlo ganxilvaze dafuZnebuli zogadi principis Tanaxmad, pirve-

li instanciis sasamarTlos ganxilvaze daswrebaze unda iyos uflebamo-

sili, piris zeda instanciis sasamarTlos ganxilvasa pirad daswrebas im-

gvarive mniSvneloba ar gaaCnia. Tundac saapelacio/sakasacio sasamarT-

los hqondes absoluturi uflebamosileba, gadasinjos saqme rogorc

samarTlis, ise faqtobriv sakiTxebze, me-6 muxli yovelTvis ar gulisx-

mobs sajaro ganxilvaze da pirad daswrebaze uflebas. am dros mxedvelo-

baSi unda iqnes miRebuli, inter alia, samarTalwarmoebis gansakuTrebuli

maxasiaTebelebi da is, Tu rogor aris dacvis interesebi saapelacio/sa-

kasacio sasamarTlos winaSe warmoCenili da daculi, gansakuTrebiT, am

ukanasknelis mier gadasawyveti sakiTxebisa da maTi momCivanisaTvis mniS-

vnelobis WrilSi.290

6.1.1.2.2. mxareTa Tanasworoba da SejibrebiToba

mxareTa Tanasworoba ufro farTo cnebis – samarTliani sasamarTlo

ganxilvis – mxolod erTi aspeqtTagania, romelic aseve moicavs fuZem-

deblur uflebas samarTalwarmoebis SejibrebiTobaze.291  mxareTa Tanas-

worobis principi gulisxmobs, rom yvelas, vinc samarTalwarmoebis mxar-

ea, sasamarTlosaTvis Tavisi saqmis wardgenis gonivruli SesaZlebloba

unda hqondes im pirobebSi, romlebic mas ar ayenebs arsebiTad araxel-

sayrel pirobebSi meore mxaris sapirispirod. mxareTa Soris samarTliani

wonasworoba unda damyardes.292 SejibrebiTobaze damyarebul samarTal-

warmoebaze ufleba gulisxmobs samoqalaqo da sisxlis samarTlis saqmis

ganxilvisas mxareTa SesaZleblobas, icodnen da gamoTqvan SeniSvnebi

wardgenil mtkicebulebebsa da gamoTqmul Sexedulebebze. am princi-

pebTan Sesabamisoba rogorc samoqalaqo, ise sisxlis samarTalwarmoebis

konteqstSi unda ganixilebodes.

sisxlis samarTalwarmoeba erT mTlianobas  qmnis da dacvis garantie-

bi, romlebic me-6 muxlis mier aris miniWebuli, ar wydeba pirveli instan-

ciis sasamarTlos gadawyvetilebiT. saxelmwifo valdebulia, saapelacio/

sakasacio sasamarTloebSic uzrunvelyos kanonis winaSe pasuxismgebeli

pirebis mier me-6 muxlSi mocemuli fuZemdebluri garantiebiT sarge-

bloba.293

290 sxva saqmeebTan erTad, ix. belJiuki poloneTis winaaRmdeg (Belziuk v. Poland), 1998

wlis 25 marti, Reports of Judgments and Decisions 1998-II, 37(ii)-e punqti.

291 sxva saqmeebTan erTad, ix.: brandSteteri avstriis winaaRmdeg (Brandstetter v. Aus-
tria), 1991 wlis 28 agvisto, Series A no. 211, 66-e-67-e punqtebi da lobo maCado

portugaliis winaaRmdeg (Lobo Machado v. Portugal), 1996 wlis 20 Tebervali, Re-
ports 1996-I, 31-e punqti.

292 sxva saqmeebTan erTad, ix. de haesi da giizelsi (De Haes and Gijsels), 1997 wlis 24

Tebervali, Reports of Judgments and Decisions 1997-I.

293 sxva saqmeebTan erTad, ix.: moneli da morisi gaerTianebuli samefos winaaRmdeg

(Monnell and Morris v. the United Kingdom), 1987 wlis 2 marti, Series A no. 115,  54-e

punqti; ekbatani SvedeTis winaaRmdeg (Ekbatani v. Sweden), 1988 wlis 26 maisi, Series
A no. 134, 24-e punqti.
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6.1.1.2.3. mtkicebulebis daSvebadoba

mtkicebulebis daSvebadobasTan dakavSirebiT, evropulma sasamarT-

lom rigi mniSvnelovani mosazrebebisa SeimuSava.

aramarTlzomierad mopovebuli mtkicebulebebis daSveba TavisTavad

ar arRvevs me-6 muxls, magram man SeiZleba  konkretuli saqmis SemTxveva-

Si usamarTlobis sakiTxi warmoSvas, saxeldobr, Tuki ar arsebobs aseTi

mtkicebulebis gasaCivrebis SesaZlebloba da Tuki piris msjavrdebis

safuZvelSi gamoyenebul mtkicebulebas sxva raime mtkicebuleba ar gan-

amtkicebs.294

rac Seexeba ̀ danaSaulis provokacias~, sasamarTlos hqonda SesaZle-

bloba, daedgina, rom me-6 muxlSi gaTvaliswinebuli samarTlianobis zoga-

di moTxovnebi vrceldeba yvela saxis danaSaulze arsebul samarTalwar-

moebaze, dawyebuli yvelaze martividan, damTavrebuli urTulesiT da

danaSaulTan brZolis sajaro interesebi ar SeiZleba amarTlebdes

policiis waqezebis Sedegad mopovebuli mtkicebulebis  gamoyenebas.295

dauzustebeli mtkicebulebis daSveba, ZiriTadad, ar arRvevs samar-

Talwarmoebis samarTlianobis Taobaze me-6 muxlis 1-li punqtis moTx-

ovnebs, magram Tuki ar arsebobs jvaredini dakiTxvis SesaZlebloba, aman

sasamarTlo ganxilva SeiZleba usamarTlod aqcios, roca msjavrdeba

mTlianad an umeteswilad aseT mtkicebulebas emyareba.296

sasamarTlom aRiara zogierTi garemoebisas mowmeTa SurisZiebisagan

an identifikaciisagan dasacavad zomebis miRebis aucilebloba da mainc

anonimuri mowmisagan miRebuli mtkicebulebis daSvebadobasTan dakav-

SirebiT daadgina, rom pirs samarTalwarmoebis Semdgom stadiaze mowmis

dakiTxvis SesaZlebloba unda hqondes.297

6.1.1.2.4. piris dumilis ufleba da ufleba, ar daibralos danaSauli

Tumca pirdapir ar aris moxseniebuli me-6 muxlSi piris dumilis ufleba

da ufleba, ar daibralos danaSauli, sazogadod aris aRiarebuli saerTaSo-

riso standartebiT, romlebic konvenciis me-6 muxlis 1-li punqtiT gaTval-

iswinebuli samarTliani sasamarTlo ganxilvis safuZvelSia. piris ufleba,

ar daibralos danaSauli, saxeldobr, gulisxmobs, rom xelisufalni unda

iswrafvodnen piris braleulobis damtkicebas Zaladobis Tu daTrgunvis

meTodebis gamoyenebis gareSe, ̀ braldebuli piris~ nebis sawinaaRmdegod.

xelisuflebis aramarTlzomieri iZulebis sawinaaRmdegod braldebulis

dacviT uzrunvelyofa xels uwyobs marTlmsajulebis ganxorcielebisas

Secdomebis Tavidan acilebas da me-6 muxlis miznebis miRwevas.298

294 es moTxovnebi dakmayofilebul iqna saqmeze _ Senki Sveicariis winaaRmdeg

(Schenk v. Switzerland), 1998 wlis 12 ivliss, Series A no. 140.

295 teixero de kostro portugaliis winaaRmdeg (Teixero de Castro v. Portugal), 1998

wlis 9 ivnisi, Reports 1998-IV.

296 unterpretingeri avstriis winaaRmdeg (Unterpretinger v. Austria), 1986 wlis 24 noem-

beri, Series A no. 110.

297 kostovski niderlandebis winaaRmdeg (Kostovksi v. the Netherlands), 1989 wlis 20

noemberi, Series A no. 166.

298 `j.b.~ Sveicariis winaaRmdeg (J.B. v. Switzerland), 2001 wlis 3 maisi, ECHR 2001-III, 64-e punqti.
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da mainc, piris ufleba, ar daibralos danaSauli, upiratesad exeba

braldebuli piris uflebis pativiscemas, daicvas dumili. rogorc sazoga-

dod aris aRiarebuli konvenciis xelSemkvreli saxelmwifoebis samarT-

lis sistemebSi da sxvaganac, igi ar vrceldeba sisxlis samarTalwarmoe-

baSi im masalis gamoyenebaze, romelic SeiZleba mopovebul iqnes pirisa-

gan mavalebeli Zalauflebis gamoyenebiT, magram, romelic eWvmitanilis

nebisagan damoukideblad  arsebobs, rogoricaa, inter alia: orderiT

mopovebuli dokumentebi, sunTqvis, sisxlisa da Sardis nimuSebi da qso-

vili dnm-is testis Casatareblad.

6.1.1.2.5. motivirebuli gadawyvetileba

me-6 muxlis 1-li punqti iTxovs, rom erovnulma sasamarTloebma Tavi-

anTi gadawyvetilebebi rogorc samoqalaqo, ise sisxlis samarTalwarmoe-

baSi daasabuTon. Tumca ar aris aucilebeli, rom sasamarTlo argumentaci-

is yvela sakiTxs Seexos,300 garda im SemTxvevisa, roca arguments, Tuki mas

miiRebda, saqmis SedegisaTvis gadamwyveti mniSvneloba eqneboda.301 saqmeze

– hajianastasiu saberZneTis winaaRmdeg (Hadjianastassiou v. Greece) – evro-

pulma sasamarTlom daadgina, rom erovnuli sasamarTloebis mimarT gad-

awyvetilebebis dasabuTebis moTxovna miznad isaxavs piris mier gasaCiv-

rebis uflebis ganxorcielebis SesaZleblobis uzrunvelyofas.302  dasa-

buTebuli gadawyvetilebis aucileblobis Semdgomi gamarTleba, romelic

sisxlis samarTlis saqmeebze vrceldeba, gulisxmobs mxaris interess,

icodes Tavis Sesaxeb nebismieri gadawyvetilebis safuZvlebisa da sazoga-

doebriobis interesis Taobaze demokratiul sazogadoebaSi, icodes misi

saxeliT gamotanili gadawyvetilebis motivacia. es damatebiTi mizezebi

gulisxmobs, rom ufleba dasabuTebul gadawyvetilebaze vrceldeba

agreTve samarTalwarmoebis saboloo saapelacio/sakasacio stadiaze.303

6.1.1.2.6. samarTalwarmoeba arasrulwlovnebis monawileobiT

saqmeze – nortieri niderlandebis winaaRmdeg (Nortier v. the Netherlands)
– evropulma komisiam daadgina, rom nebismieri varaudi, romlis mixed-

viT danaSaulisaTvis gasamarTlebuli bavSvebi ar unda sargeblobdnen

samarTliani sasamarTlo ganxilvis me-6 muxlis garantiebiT, miuRebelia.304

saqmeebze – ̀ T~ da ̀ v~ gaerTianebuli samefos winaaRmdeg (T and V v. the
United Kingdom) – romelnic mZime danaSaulSi braldebul 10 wlis or biWs

exeboda, evropuli sasamarTlo daeTanxma komisias da, inter alia, daadgina:

`arsebiTi mniSvneloba aqvs imas, rom danaSaulis CadenaSi braldebul

299 saundersi gaerTianebuli samefos winaaRmdeg (Saunders v. the United Kingdom), 1996

wlis 17 dekemberi, Reports 1996-VI, 69-e punqti.

300 van der hurki niderlandebis winaaRmdeg (Van der Hurk v. the Netherlands), 1994 wlis

19 aprili, Series A no. 288, 61-e punqti.

301 hiro balani espaneTis winaaRmdeg (Hiro Balani v. Spain), 1994 wlis 9 dekemberi,

Series A no. 303 B, 28-e punqti.

302 1992 weli, Series A no. 252.

303 `X~ germaniis winaaRmdeg (X v. Germany), No. 8769/79, 1981.

304 1992 wlis 9 ivlisi, ganacxadi 13924/88, me-60 punqti.
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bavSvs misi asakis, simwifis xarisxisa da inteleqtualuri da emociuri

SesaZleblobis sruli gaTvaliswinebiT moepyron da rom miRebul iqnes

zomebi mis mier samarTalwarmoebis gagebisa da masSi monawileobis miReb-

is gasaadvileblad.305 aqedan gamomdinareobs, rom mozardis mimarT, romel-

ic masmediisa da sazogadoebriobis yuradRebis centrSi arsebuli mZime

danaSaulis CadenaSia braldebuli, aucilebelia samarTalwarmoebis ise

warmarTva, rom SeZlebisdagvarad minimumamde iyos dayvanili daCagvri-

sa da daTrgunvis SegrZneba.~306

evropis sabWos ministrTa komitetis rezolucia (72)29 rekomendacias

iZleva, rom arasrulwlovnebis asakad 18 weli dadgindes.

6.1.1.3. samarTalwarmoebis sajaro xasiaTi da gadawyvetilebis
sajarod gamocxadeba

sasamarTlo organoebSi samarTalwarmoebis sajaro xasiaTi, romelic

me-6 muxlis 1-l punqtSi aris aRniSnuli, procesis mxareebs icavs mar-

Tlmsajulebis faruli, sazogadoebriobis monawileobis gareSe ganxor-

cielebisagan. igi agreTve erT-erTi saSualebaTagania, romliTac sasa-

marTlos (miuxedavad instanciisa) mimarT sazogadoebriobis ndobis Sen-

arCuneba aris SesaZlebeli. is, rom marTlmsajulebis ganxorcieleba xil-

uli procesia, sajarooba me-6 muxlis 1-li punqtis miznebis miRwevas

uwyobs xels, saxeldobr ki, igulisxmeba samarTliani sasamarTlo proce-

sis mizani, romelic konvenciis mniSvnelobiT yvela demokratiuli

sazogaodebis fuZemdebluri principia.307

me-6 muxlis 1-li punqti uSvebs gamonaklis SezRudvas samarTalwar-

moebis sajaro xasiaTTan da ara gadawyvetilebasTan mimarTebiT. imisa-

Tvis, raTa ganxilul iqnes am ukanasknelis SesaZlo SezRudvebi, mxed-

velobaSi unda iqnes miRebuli, rom strasburgis organoebi mzad arian,

erovnul xelisufalT Sefasebis garkveuli Tavisufleba mianiWon.

6.1.1.4. ufleba gonivrul droSi samarTlian sasamarTlo
ganxilvaze

me-6 muxli uzrunvelyofs yvelasaTvis sasamarTlo ganxilvis drou-

lobas, rac miznad isaxavs ̀ samarTalwarmoebis yvela mxarisaTvis gadame-

tebuli saproceso gaWianurebisagan~ dacvas.308 es garantia damatebiT ̀ xazs

usvams iseTi dayovnebis gareSe marTlmsajulebis ganxorcielebis mniS-

305 `T~ gaerTianebuli samefos winaaRmdeg (T. v. the United Kingdom), ganacxadi 24724/

94; `v~ gaerTianebuli samefos winaaRmdeg (V v. the United Kingdom), ECHR 1999-IX.

orive gadawyvetileba miRebulia 1999 wlis 16 dekembers.

306 `v~ gaerTianebuli samefos winaaRmdeg (V v. the United Kingdom), 86-e-87-e punqtebi.

307 ix.: golderi gaerTianebuli samefos winaaRmdeg (Golder v. the United Kingdom), 1975

wlis 21 Tebervali, Series A no. 18, 36-e punqti; lolesi irlandiis winaaRmdeg

(Lawless v. Ireland), 1960 wlis 14 noemberi, Series A no. 1.

308 Stiogmiuleri avstriis winaaRmdeg (Stögmüller v. Austria), 1959 wlis 10 noemberi,

Series A no. 9, me-5 punqti.
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vnelobas, rasac SeuZlia misi qmediTobisa da saimedoobis kiTxvis niSnis

qveS dayeneba.~309

evropuli sasamarTlo samarTalwarmoebis xangrZlivobis gonivrulo-

bis Sefasebisas mxedvelobaSi iRebs Semdeg faqtorebs: saqmis sirTules,

ganmcxadeblis qcevas, saxelmwifos sasamarTlo da administraciuli

xelisuflebis qcevas da imas, Tu ra dgas dRis wesrigSi ganmcxadeblisa-

Tvis.

6.1.1.5. kanoniT Seqmnili damoukidebeli da miukerZoebeli
sasamarTlo

saqmeze – belilosi Sveicariis winaaRmdeg (Belilos v. Switzerland) – evro-

pulma sasamarTlom Camoayaliba kriteriumebi, romlebic unda gamoy-

enebul iqnes imis gadasawyvetad, mocemuli organo aris Tu ara ̀ sasamarT-

lo~ me-6 muxlis mniSvnelobiT. evropuli sasamarTlos mier SemuSavebu-

li erovnuli sasamarTlos damoukideblobis kriteriumi Semdegia:

wevrTa daniSvnis gza;

uflebamosilebis vadis xangrZlivoba;

garezewolis winaaRmdeg garantiebis arseboba.310

me-6 muxlis 1-l punqtTan dakavSirebiT arsebuli precedentuli sa-

marTliT, miukerZoebloba, Cveulebriv, aRniSnavs winrwmenis an miker-

Zoebis ararsebobas, rac subieqturi da obieqturi meqanizmebiT mowmde-

ba.

me-6 muxlis 1-li punqtiT, damoukidebeli da miukerZoebeli sasamarT-

lo agreTve unda iRebdes `gadawyvetilebebs~. saqmeze – bentami nider-

landebis winaaRmdeg (Bentham v.  Netherlands) – sasamarTlom SeniSna, rom

gadawyvetilebis miRebis uflebamosileba konvenciis mniSvnelobiT ̀ sas-

amarTlos~ cnebis ganuyofeli nawilia.311  minimum erTi ̀ sasamarTlo~ unda

iyos uflebamosili, ganixilos da gadawyvitos faqtobrivi da samarTle-

brivi sakiTxebi;312 gadawyvetileba ar arsebobs davis sabolood gadawy-

vetamde.313 saqmeze – hiro balani espaneTis winaaRmdeg (Hiro Balani v. Spain)

– sasamarTlom mravaljer gaimeora, rom me-6 muxlis 1-li punqti sasa-

marTloebs avaldebulebs, miuTiTon gadawyvetilebis motivacia, magram

es ar unda gavigoT rogorc TiToeul gadawyvetilebaSi detaluri pasux-

is gacemis valdebuleba314

309 `h~ safrangeTis winaaRmdeg (H. v. France), 1989 wlis 24 oqtomberi, Series A no. 162,

58-e punqti.

310 1988 wlis 29 aprili, Series A no. 132, 78-e punqti.

311 1985 wlis 23 oqtomberi, Series A no. 97, 40-e punqti.

312 alber de la konti belgiis winaaRmdeg (Albert de Le Compte v. Belgium), 1983 wlis 10

Tebervali, Series A no. 58, 29-e punqti.

313 ekle germaniis winaaRmdeg (Eckle v. Germany), 1982 wlis 15 ivlisi, Series A no. 51, 77-

e punqti.

314 1994 wlis 9 dekemberi, Series A no. 303-B, 27-e punqti.
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6.2. saqarTvelos kanonmdebloba

6.2.1. ufleba sasamarTloze

6.2.1.1. ufleba xelmisawvdomobaze

konstituciis 42-e muxlis 1-li punqtiT, ̀ yovel adamians ufleba  aqvs

Tavis uflebaTa da TavisuflebaTa dasacavad mimarTos sasamarTlos~.

samoqalaqo saproceso kodeqsi yvelasaTvis uzrunvelyofs ufleba-

Ta sasamarTlo wesiT dacvas. saqmis sasamarTloSi ganxilva iwyeba im piris

gancxadebis safuZvelze, romelic mimarTavs mas Tavisi uflebis an kano-

nieri interesebis dasacavad. sasamarTlos SeuZlia gancxadebis miRebasa

da saqmis ganxilvaze uaris Tqma mxolod kodeqsiT dadgenili safuZv-

lebiTa da wesiT (me-2 muxlis me-2-me-3 nawilebi).

samoqalaqo saproceso kodeqsi mesame pirebisaTvis uzrunvelyofs

sasamarTlosaTvis mimarTvas saerTo wesebis dacviT. yovel dainterese-

bul pirs, romelic acxadebs damoukidebel moTxovnas davis saganze an

mis nawilze, SeuZlia, mimarTos sasamarTlos gadawyvetilebis gamotan-

amde. mesame pirisa da Tavdapirveli mosarCelis sarCelis gadawyveta erT-

droulad xdeba. (88-e muxli). kodeqsi iTvaliswinebs mesame piris ufle-

bas, romelic ar acxadebs damoukidebel moTxovnas, mimarTos sasamarT-

los gancxadebiT, raTa daSvebul iqnes mosarCelis an mopasuxis mxareze,

rodesac sasamarTlos gadawyvetilebam SeiZleba gavlena moaxdinos mis

uflebebze an movaleobebze romelime mxaris mimarT (89-e muxli).

saqmeze warmoebis Sewyvetis SemTxvevaSi (Tu, magaliTad, misi ganxil-

va sxva uwyebis kompetenciaSi Sedis, an mosarCelem uari Tqva sarCelze...315)

sasamarTlosaTvis xelmeored mimarTva davis Taobaze imave mxareebs So-

ris, imave saganze da imave safuZvliT, dauSvebelia (273-e muxlis me-2 naw-

ili). sarCelis ganuxilvelad datovebis SemTxvevaSi (Tu, magaliTad, im-

ave an sxva sasamarTlos warmoebaSi aris saqme imave mxareebs Soris, imave

saganze da imave safuZvliT316) saqmis SedegiT dainteresebul pirs Seu-

Zlia xelaxla mimarTos sasamarTlos, Tuki aRmofxvrilia is garemoebebi,

romlebic safuZvlad daedo sarCelis ganuxilvelad datovebas.

saqarTvelos samoqalaqo kodeqsi sxva pirisagan raime moqmedebis Ses-

rulebis an moqmedebisagan Tavis Sekavebis moTxovnis uflebaze xandazmu-

lobis vadas iTvaliswinebs, romelic ar vrceldeba pirad araqonebriv

uflebebze, Tu kanoniT sxva ram ar aris gaTvaliswinebuli; meanabreTa moTx-

ovnaze banksa da sxva sakredito dawesebulebebSi Setanili anabrebis gamo.

xandazmulobis saerTo vadad gansazRvrulia 10 weli (128-e muxli).

saxelSekrulebo moTxovnebis xandazmulobis vada Seadgens sam wels,

xolo uZrav nivTebTan dakavSirebuli saxelSekrulebo moTxovnebisa –

315 272-e muxli.

316 275-e muxli.
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eqvs wels. xandazmulobis vada im moTxovnebisa, romlebic warmoiSoba

periodulad Sesasrulebeli valdebulebebidan, sami welia (129-e muxli).

130-e muxlis Tanaxmad, xandazmulobis vadis dineba iwyeba im momenti-

dan, roca moTxovna warmoiSoba, anu roca pirma Seityo, an unda Seetyo

uflebis darRvevis Sesaxeb.

saqarTvelos samoqalaqo saproceso kodeqsis 426-e muxlis Tanaxmad,

gadawyvetilebis baTilad cnobisa da axlad aRmoCenil garemoebaTa gamo

saqmis warmoebis ganaxlebis Sesaxeb gancxadebis Setana dauSvebelia gad-

awyvetilebis kanonier ZalaSi Sesvlidan 5 wlis gasvlis Semdeg. sakiTxi,

sasamarTlosadmi mimarTvis uflebis aseTi SezRudva ramdenad Seesabame-

ba konstituciis 42-e muxlis 1-l punqts, daisva saqarTvelos sakonstitu-

cio sasamarTlos winaSe. sakonstitucio sasamarTlom Tavisi 2003 wlis 3

aprilis gadawyvetilebiT ar daakmayofila konstituciuri sarCeli

sisxlis samarTlis saproceso kodeqsis 242-e muxlis 1-li nawiliT, sas-

amarTloSi SeiZleba gasaCivrdes momkvlevis, mokvlevis organos,

gamomZieblisa da prokuroris moqmedeba da gadawyvetileba, romlebic,

momCivanis azriT, ukanonoa an dausabuTebeli, kerZod, muxli asaxelebs

gasaCivrebis sam safuZvels:

a) sisxlis samarTlis saqmis aRZvraze uaris Tqmis Sesaxeb mokvlevis

organos, gamomZieblis an prokuroris dadgenileba;

b) sisxlis samarTlis saqmis Sewyvetis Sesaxeb mokvlevis organos,

gamomZieblis an prokuroris dadgenileba.

g) eqspertizis daniSvnaze uaris Tqmis Sesaxeb momkvlevis, gamomZieb-

lis an prokuroris dadgenileba.

sisxlis samarTlis saproceso kodeqsis 242-e muxlis 1-li nawilis amg-

vari  formulireba, romelic amomwuravad CamoTvlis sasamarTlosadmi

mimarTvis safuZvlebs, savaraudod, winaaRmdegobaSi modis konvenciis

me-6 muxlis 1-l punqtSi inkorporirebul sasamarTloze uflebis moTx-

ovnebTan.317

6.2.1.2. ufleba gadawyvetilebis aRsrulebaze

saqarTvelos konstituciis Tanaxmad, sasamarTlos aqtebi savaldeb-

uloa yvela saxelmwifo organosaTvis da pirisaTvis saqarTvelos mTel

teritoriaze da sasamarTlos gadawyvetileba gamoaqvs saqarTvelos

saxeliT (82-e muxlis me-2 da me-4 punqtebi).

gadawyvetilebis kanonier ZalaSi Sesvlis Semdeg mxareebs, agreTve maT

uflebamonacvleebs ar SeuZliaT, xelaxla ganacxadon sasamarTloSi igive

sasarCelo moTxovnebi imave safuZvelze, agreTve sadavo gaxadon sxva

procesSi gadawyvetilebiT dadgenili faqtebi da samarTlebrivi urTi-

erTobani (samoqalaqo saproceso kodeqsis 266-e muxli). samoqalaqo

saproceso kodeqsi iTvaliswinebs, rom gadawyvetilebis iZulebiTi aR-

sruleba dasaSvebia mxolod misi kanonier ZalaSi Sesvlis Semdeg (267-e

317 ix. daskvnebi da rekomendaciebi, 6.9.a).
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muxli). gadawyvetilebis aRsruleba regulirdeba ̀ saaRsrulebo warmoe-

bis Sesaxeb~ saqarTvelos kanoniT.318 kanons eqspertiza evropis sabWos

eqspertebis mier Cautarda 1999 wels.

2001 wlis Sesabamisobis angariSSi aRniSnulia gadawyvetilebebis aR-

srulebis siZneleebi.319 amasTan dakavSirebiT aRsaniSnavia, rom 2000 wlis

5 dekembers `saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanonSi

Setanil iqna cvlileba-damatebebi. amJamad saaRsrulebo departamenti

iusticiis saministros struqturuli erTeulia. korufciis winaaRmdeg

brZolis gaadvilebisa da saqmianobis efeqtianobis gaumjobesebis mizniT

aRmasruleblebs miecaT finansuri stimuli da iZulebiTi aRsruleba

sabiujeto organizaciebis mimarT nebadarTul iqna. angariSSi aRniSnulia

policiis daxmarebis nakleboba, rogorc iZulebiTi aRsrulebis mniS-

vnelovani dabrkoleba. ̀ saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos

kanonis axali III1 Tavi iTvaliswinebs saaRsrulebo policiis sammarTve-

los, rogorc saaRsrulebo departamentis struqturul erTeuls, romel-

ic mowodebulia, gadawyvetilebis aRsrulebisas daxmareba gauwios da

daexmaros sasamarTlo aRmasrulebels. kanonis axali redaqcia iTval-

iswinebs saaRsrulebo policielis uflebas, gamoiyenos fizikuri iZuleba

da  Seborkvis saSualebebi. angariSSi xazgasmuli sabiujeto problema

kvlavac aqtualuri rCeba. amJamindeli mdgomareobiT, iusticiis saminis-

trodan miRebuli informaciis Tanaxmad, 2000 wlidan moyolebuli samo-

qalaqo saqmeze 24 561 sasamarTlo gadawyvetilebidan 23 672, anu 96%, aris

aRsrulebuli.

`saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos or-

ganuli kanoniT, yvela saxelmwifo organo, fizikuri da iuridiuli piri,

moqalaqeTa politikuri da sazogadoebrivi gaerTianeba, adgilobrivi

TviTmmarTvelobis organo valdebulia Seasrulos sakonstitucio sasa-

marTlosa da mis wevrTa mier saqmis gadawyvetasTan dakavSirebuli moTx-

ovnebi, romlebic maTi uflebamosilebidan warmodgeba (24-e muxlis 1-li

punqti). sakonstitucio sasamarTlos gadawyvetileba aris saboloo da

misi Seusrulebloba kanoniT isjeba.arakonstituciurad cnobili aqti

an misi nawili kargavs iuridiul Zalas sakonstitucio sasamarTlos Sesa-

bamisi gadawyvetilebis gamoqveynebis momentidan, Tu organuli kanoniT

sxva  vada ar aris dadgenili. sakonstitucio sasamarTlos aqti dauyo-

vnebliv unda aRsruldes gamoqveynebis Semdeg, Tu organuli kanoniT sxva

vada ar aris dadgenili. sakonstitucio sasamarTlos mier samarTlebrivi

aqtis  an misi nawilis arakonstituciurad cnobis Semdeg ar SeiZleba iseTi

samarTlebrivi aqtis miReba/gamocema, romelic Seicavs imave Sinaarsis

normebs, romlebic arakonstituciurad iqna cnobili (25-e muxli).

318 miRebulia 1999 wlis 16 aprils, ZalaSia 1999 wlis 5 ivnisidan.

319 A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, pre-
pared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 61.
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6.2.1.3. qmediTi ufleba xelmisawvdomobaze

ufaso samarTlebriv daxmarebaze ufleba qvemoT aris detalurad ganx-

iluli (ix. 6.6.2.). aRniSnuli uflebis qmediTi ganxorcielebisaTvis ̀ ad-

vokatTa Sesaxeb~ saqarTvelos kanoni iTvaliswinebs ̀ sazogadoebrivi (sax-

azino) advokatis Sesaxeb~ saqarTvelos kanonis miRebas 2002 wlis 1-l

ivnisamde. kanonis miRebamde sazogadoebriv (saxazino) momsaxurebas

uzrunvelyofs  sazogadoebrivi (saxazino) advokatis samsaxuri, romel-

ic sajaro samarTlis iuridiuli piria da ̀ sajaro samarTlis iuridiuli

piris Sesaxeb~ saqarTvelos kanonis Sesabamisad Seqmnilia saqarTvelos

iusticiis saministros mier (45-e muxli).

amJamindeli mdgomareobiT, aRniSnuli kanoni jer ar aris miRebuli da

ufaso iuridiuli daxmareba 45-e muxlis gardamavali debulebebiT regu-

lirdeba.320

6.2.2. ufleba samarTlian sasamarTlo ganxilvaze

6.2.2.1. samarTalwarmoebaze daswreba

sisxlis samarTlis saproceso kodeqsi pirdapir iTvaliswinebs gansas-

jelis321 sasamarTlo sxdomaSi monawileobas. gansasjeli piris gamoucx-

adebloba iwvevs sxdomis gadadebas, garda amomwuravad CamoTvlili im

SemTxvevebisa, roca: gansasjeli saqarTvelos farglebs gareTaa da Tavs

aridebs sasamarTloSi gamocxadebas; gansasjeli, romelsac SeiZleba dae-

niSnos Tavisuflebis aRkveTa ara umetes 3 wlisa, Suamdgomlobs, saqme

ganixilon mis dauswreblad da, amasTanave, sasamarTlos miaCnia, rom gan-

sasjelis dauswreblad ganxilva xels ar SeuSlis saqmis garemoebaTa yo-

velmxriv, srulad da obieqturad gamokvlevas;  saqme ixileba ori an meti

gansasjelis mimarT da Tu sasamarTlo gamoZiebis stadiaze romelime maT-

gani sxdomaze ar gamocxadda, sasamarTlos SeuZlia, saqmis ganxilva gana-

grZos sxvaTa mimarT, Tuki es ar Selaxavs gamoucxadebeli gansasjelis

interesebs da gavlenas ar moaxdens sasamarTlo gamoZiebis sisrulesa da

obieqturobaze. amasTan, sasamarTlom unda uzrunvelyos gansasjelisa-

Tvis misi monawileobis gareSe warmoebuli oqmis gacnoba. (muxli 443).

eWvmitanilis, braldebulis, gansasjelis iZulebiT moyvana daiSveba mx-

olod procesis mwarmoebeli organos motivirebuli dadgenilebiT

(ganCinebiT). procesze moyvanil gansasjels ufleba aqvs, ar miiRos mon-

awileoba sasamarTlo ganxilvaSi.

patimrobaSi myofi msjavrdebuli saapelacio instanciis sasamarTlo-

Si miyavT, Tu igi amis winaaRmdegi ar aris. msjavrdebuls, romelic patim-

robaSi ar imyofeba da mis warmomadgenels iZaxeben saapelacio instanci-

320 ix. daskvnebi da rekomendaciebi, 6.9.b).

321 Sesabamisobis angariSis inglisurenovan variantSi termini untried aRebulia ev-

ropis sabWos ministrTa komitetis 1987 wlis 12 Tebervlis rekomendaciidan _

R(87)3 evropuli penitenciaruli wesebi.
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is sasamarTloSi, Tumca maTi gamoucxadebloba ar abrkolebs saqmis ganx-

ilvas, magram romelime maTganis saapelacio saCivari ganixileba, saqmis

mosmena gadaideba. am pirTa ganmeorebiTi gamoucxadeblobis SemTxvevaSi

saqme maT dauswreblad ganixileba (531-e muxli).

563-e muxlis Tanaxmad, saqmis msjavrdebulis dauswreblad ganxilva,

roca kanoniT misi daswreba savaldebuloa, sisxlis samarTlis saproceso

kanonis arsebiT darRvevad iTvleba. am faqtis dadgenis SemTxvevaSi gad-

awyvetileba sakasacio samarTalwarmoebaSi yvela SemTxvevaSi unda gau-

qmdes.

rac Seexeba kodeqsiT gansazRvrul im gamonaklis SemTxvevebs, rode-

sac piris gamoucxadebloba saqmis ganxilvis gadadebas ar iwvevs, ar aris

gaTvaliswinebuli piris ufleba, moiTxovos Tavisi braleulobis xelaxa-

li gadawyveta, rogorc amas evropuli sasamarTlos zemoT ganxiluli

precedentuli samarTali moiTxovs. aRniSnuli xarvezis gamo sisxlis

samarTlis saproceso kodeqsi, savaraudod, adamianis uflebaTa evro-

pul konvencias arRvevs.322

sisxlis samarTlis saproceso kodeqsis 655-e muxliT, sasamarTlos,

mxareTa azris mosmenis Semdeg, ufleba aqvs, Tavisi ganCinebiT arasrul-

wlovani gansasjeli gaiyvanos sasamarTlo sxdomis darbazidan, raTa mis

dauswreblad gamoikvlion garemoebebi, romelTac SeiZleba uaryofiTi

gavlena moaxdinon masze. arasrulwlovanis darbazSi dabrunebis Semdeg

Tavmjdomare mas acnobs mis aryofnaSi Catarebuli ganxilvis Sinaarss

saWiro moculobiTa da formiT, aZlevs SesaZleblobas, kiTxvebi dausvas

misi monawileobis gareSe dakiTxul pirebs.

619-e muxlis Sesabamisad, saqarTvelos moqalaqis mimarT ucxo

saxelmwifos sasamarTlos ganaCenis saqarTveloSi aRsrulebis sakiTxs

sasamarTlo ganixilavs msjavrdebulis dauswreblad (me-2 nawili).

samoqalaqo saproceso kodeqsi iTvaliswinebs XXVI Tavs saxelwodeb-

iT – `dauswrebeli gadawyvetileba~. kodeqsi iTvaliswinebs detalur

normebs, mosarCelis an mopasuxis, an orive maTganis gamoucxadeblobis

Sedegebs, rodesac maT kodeqsiT dadgenili wesiT Setyobineba gagzavni-

li aqvT.

mosarCelis sasamarTlo sxdomaze gamoucxadeblobis SemTxvevaSi sas-

amarTlo uflebamosilia, mopasuxis Suamdgomlobis safuZvelze gam-

oitanos dauswrebeli gadawyvetileba sarCelis dakmayofilebaze uaris

Tqmis Sesaxeb. Tu mopasuxe ar moiTxovs dauswrebeli gadawyvetilebis

gamotanas, sasamarTlos gamoaqvs ganCineba sarCelis ganuxilvelad da-

tovebis Sesaxeb. Tu mopasuxe sarCelis ganuxilvelad datovebis winaaRm-

degia, sasamarTlo gadadebs saqmis ganxilvas. mosarCelis ganmeorebiTi

gamoucxadeblobisas sasamarTlos gamoaqvs dauswrebeli gadawyvetile-

ba (229-e muxli).

Tuki mopasuxe ar gamocxadda sasamarTlo sxdomaze da mosarCele Sua-

mdgomlobs dauswrebeli gadawyvetilebis gamotanis Taobaze, sarCelSi

322 ix. daskvnebi da rekomendaciebi, 6.9.g).
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miTiTebuli faqtobrivi garemoebebi damtkicebulad CaiTvleba. Tu sar-

CelSi miTiTebuli garemoebebi iuridiulad amarTlebs sasarCelo moTx-

ovnas, sarCeli dakmayofildeba, winaaRmdeg SemTxvevaSi sasamarTlo uars

etyvis mosarCeles mis dakmayofilebaze (230-e muxli).

orive mxaris gamoucxadebloba iwvevs sarCelis ganuxilvelad datove-

bis Sesaxeb ganCinebis gamotanas (231-e muxli).

232-e muxliT, mxaris sasamarTlo sxdomaze droulad gamocxadeba, ma-

gram sasamarTlo ganxilvaSi monawileobis miRebaze uaris Tqma gamoucx-

adeblobad CaiTvleba.

samoqalaqo saproceso kodeqsi iTvaliswinebs SemTxvevebs: roca

dauswrebeli gadawyvetilebis gamotana dauSvebelia; dauswrebeli gad-

awyvetilebis SinaarsisaTvis dadgenil moTxovnebs; mxareTaTvis

dauswrebeli gadawyvetilebis aslis gagzavnis valdebulebas da gasaCiv-

rebis SesaZleblobas (233-e-235-e muxlebi).

`sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanoniT,

sakonstitucio samarTalwarmoebis monawileni arian: a) mxareebi – pirebi

da organoebi, romlebic iTvlebian mosarCeleebad an mopasuxeebad; b)

mxareTa warmomadgenlebi – ndobiT aRWurvili pirebi, romelTaTvisac

mxareebs kanoniT dadgenili wesiT gadacemuli aqvT TavianTi uflebamo-

sileba. savaldebuloa sakonstitucio sasamarTloSi warmomadgenlis

daniSvna, roca konstituciuri sarCelis an konstituciuri wardginebis

Semtan pirTa raodenoba orze metia; g) mxareTa interesebis damcvelni –

advokatebi an umaRlesi iuridiuli ganaTlebis mqone sxva pirebi, rom-

lebic samarTalwarmoebaSi monawileoben mxolod mxareebTan an maT warmo-

madgenlebTan erTad. maTi daniSvnis uflebamosileba aqvT mxareebsac da

maT warmomadgenlebsac. sakonstitucio sasamarTlo  winaswar afrTxilebs

mosarCeles an konstituciuri wardginebis avtors, an maT warmomadgen-

lebs ganmwesrigebeli sxdomis TariRis Sesaxeb. sakonstitucio sasamarT-

los plenumi/kolegia uflebamosilia, xolo mosarCelis werilobiTi gancx-

adebis safuZvelze valdebulia, ganmwesrigebel sxdomaze moiwvios mosa-

rCele, konstituciuri wardginebis avtori, maTi warmomadgenlebi da in-

teresebis damcvelni, moisminos maTi ganmarteba (`sakonstitucio samar-

Talwarmoebis Sesaxeb~ saqarTvelos kanonis me-20 muxli).

organuli kanonis me-19 muxlis me-2 punqtiT, Tu saerTo sasamarTloSi

konkretuli saqmis ganxilisas sasamarTlo daaskvnis, rom arsebobs sak-

marisi safuZveli, raTa is kanoni an sxva normatiuli aqti, romelic unda

gamoiyenos sasamarTlom am saqmis gadawyvetisas, mTlianad an nawilobriv

miCneul iqnes konstituciasTan Seusabamod, igi SeaCerebs saqmis ganxil-

vas da mimarTavs sakonstitucio sasamarTlos. saerTo sasamarTloSi mim-

dinare saqmis ganxilvis mxareebi ar arian uflebamosilni, miiRon monaw-

ileoba sakonstitucio samarTalwarmoebaSi.
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6.2.2.2. mxareTa  Tanasworoba da SejibrebiToba

konstitucia da sisxlis samarTlis saproceso kodeqsi iTvaliswinebs

mxareTa Tanasworobisa da SejibrebiTobis principebsa da garantiebs.

konstituciis 85-e muxlis me-3 punqtiT, samarTalwarmoeba xorcield-

eba mxareTa Tanasworobisa da SejibrebiTobis safuZvelze.

analogiurad, Tanasworuflebianobis zogadsamarTlebrivi principi

safuZvlad udevs sisxlis samarTlis process; sisxlis samarTlis proce-

si xorcieldeba mxareTa Tanasworobisa da SejibrebiTobis safuZvelze,

sisxlis samarTlis saproceso kodeqsis me-6 muxlis 1-li nawilisa da me-

15 muxlis 1-li nawilis Tanaxmad.

yvela Tanasworia kanonisa da sasamarTlos winaSe – rasis, erovnebis,

enis, sqesis, socialuri warmoSobis, qonebrivi da Tanamdebobrivi mdgo-

mareobis, sacxovrebeli adgilis, religiisadmi damokidebulebis, rw-

menis, agreTve sxva garemoebebis miuxedavad (me-9 muxlis 1-li nawili).

mxareebs sruli Tanasworobis safuZvelze ufleba aqvT warmoadginon

mtkicebulebani, monawileoba miiRon maT gamokvlevaSi, ganacxadon Suam-

dgomloba da acileba, gamoTqvan sakuTari azri sisxlis samarTlis saqmis

nebismier sakiTxze (me-15 muxlis me-3 nawili). Tavmjdomare sasamarTlo

ganxilvisas uzrunvelyofs mxareTa Tanasworobas (437-e muxli). saapela-

cio warmoeba tardeba mxareTa SejibrebiTobisa da Tanasworobis

safuZvelze (518-e muxlis me-2 nawili).

braldebisa da dacvis mxareTa Suamdgomlobebi erTnairi yuradRebiT

unda ganixilebodes (232-e muxlis me-2 nawili).

439-e muxlis Tanaxmad, braldebisa da dacvis mxareebs aqvT Tanabari

saproceso uflebebi da SesaZleblobebi.

samoqalaqo saproceso kodeqsSi inkorporirebulia mxareTa Tanas-

worobis principi. me-5 muxliT, samoqalaqo saqmeebze marTlmsajuleba

xorcieldeba mxolod sasamarTlos mier kanonisa da sasamarTlos winaSe

yvela piris Tanasworobis sawyisebze.

sakonstitucio samarTalwarmoeba xorcieldeba konstituciisa da sas-

amarTlos winaSe mxareTa Tanasworobisa da SejibrebiTobis safuZvelze.323

6.2.2.3. mtkicebulebis daSvebadoba

mtkicebulebaTa daSvebadobis TvalsazrisiT, saqarTvelos kanonmde-

bloba raime mniSvnelovan problemas samarTlian sasamarTlo ganxilvas-

Tan mimarTebiT ar warmoSobs.

saqarTvelos konstituciis 42-e muxlis me-7 punqtiT, `kanonis dar-

RveviT mopovebul mtkicebulebas iuridiuli Zala ara aqvs.~

sisxlis samarTlis saproceso kodeqsis Tanaxmad, araviTar mtkice-

bulebas ara aqvs winaswar dadgenili Zala.324 momkvlevi, gamomZiebeli,

323 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli

kanonis me-2 muxli da `sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTve-

los kanonis 1-li muxlis 1-li punqti.

324 igive wesi vrceldeba samoqalaqo samarTalwarmoebaze (105-e muxlis 1-li nawili).
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prokurori, mosamarTle sasamarTlo mtkicebulebebs afaseben TavianTi

Sinagani rwmeniT. mtkicebulebaTa Sefaseba xdeba im mizniT, rom gairkves:

maTi damokidebuleba saqmisadmi (Sesaxeboba), daculi iyo Tu ara

saproceso kanoni maTi Sekrebisas (dasaSveboba), maTi utyuaroba da sak-

marisoba. braldebulis aRiareba, Tu is ar dasturdeba sxva mtkicebule-

bebiT, sakmarisi ar aris mis mier danaSaulis Cadenis Sesaxeb daskvnisa-

Tvis. ganaCeni SeiZleba efuZnebodes mxolod erTmaneTTan SeTanxmebul

mtkicebulebaTa erTobliobas (me-19 muxli). dadgenileba braldebulad325

sisxlis samarTlis pasuxisgebaSi micemis Sesaxeb, sabraldebo daskvna,

gamamtyunebeli ganaCeni da yvela sxva saproceso gadawyvetileba unda

emyarebodes mxolod utyuar mtkicebulebebs (me-10 muxlis me-3 nawili).

111-e muxli iTvaliswinebs mtkicebulebis dauSveblobis winapirobebs.

saxeldobr, mtkicebuleba dauSveblad miiCneva, Tu igi miRebulia:

a) im Tanamdebobis piris an organos mier, romelic uflebamosili ar

aris, Sekribos mtkicebulebani am saqmeze;

b) kanoniT gauTvaliswinebeli wyarodan;

g) kanoniT dadgenili wesis darRveviT, agreTve Zaladobis, muqaris,

motyuebis, SantaJis, pirovnebis abuCad agdebis an sxva ukanono me-

Todis gamoyenebiT;

d) pirisagan, romelmac daarRvia kanoni, an romelsac ar SeuZlia miu-

TiTos, ra wyarodan, sad, rodis da rogor gamovlinda mis mier war-

modgenili monacemebi.

braldebis mtkicebulebaTa dasaSvebobisa da dacvis mtkicebulebaTa

dauSveblobis mtkicebis tvirTi ekisreba bralmdebels. dauSveblad miC-

neuli braldebis mtkicebuleba SeiZleba daSvebul iqnes dacvis Suam-

dgomlobiT (iqve, me-2 da me-5 nawilebi).

prokurori valdebulia uari Tqvas braldebaze mTlianad an nawilo-

briv, Tu Sekrebili mtkicebulebani ar adastureben braldebas. bralde-

baze prokuroris uari dasabuTebuli unda iyos (57-e muxlis me-2 nawili).

piri, romlis mimarTac gamotanilia dadgenileba dacvis RonisZiebis

gatarebis Sesaxeb, ar Tavisufldeba movaleobisagan, misces Cveneba wi-

naswari gamoZiebis dros da sasamarTloSi, upasuxos SekiTxvebs da monaw-

ileoba miiRos braldebulTan dapirispirebaSi.

Tu piri aris policiis, saxelmwifo uSiSroebis saministros, dazvervis

saxelmwifo departamentis an sxva saxelmwifo samarTaldamcveli orga-

nos saidumlo TanamSromeli, anda cnobebis mimwodebeli, misi gansaidum-

loeba SeiZleba maSin, roca dacva amtkicebs, rom misi vinaobis gamJRavneba

SesaZlebels gaxdis, damtkicdes mis mier micemuli Cvenebis siyalbe da

braldebulis udanaSauloba. am moTxovnis Sesrulebaze uaris Tqma iwvevs

325 75-e muxlis me-2 nawili uSvebs braldebulad pasuxisgebaSi micemis Sesaxeb dadge-

nilebis gamotanas mxolod im SemTxvevaSi, Tu arsebobs mtkicebulebebi, rom-

lebic SesaZleblobas iZlevian albaTobis maRali xarisxiT damtkicdes, rom am

pirma danaSauli Caidina.
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saidumlo TanamSromlis an cnobebis mimwodeblis CvenebaTa mtkicebule-

bad dauSveblobis aRiarebas (109-e muxlis me-4 da me-5 nawilebi).

mtkicebulebebs Seadgens kanoniT gaTvaliswinebuli wyaroebidan da

wesiT miRebuli cnobebi, romelTa safuZvelzec mxareebi icaven TavianT

uflebebsa da kanonier interesebs, xolo momkvlevi, gamomZiebeli,

prokurori da sasamarTlo adgenen, arsebobs Tu ara movlena an qmedeba,

romlis gamoc xorcieldeba sisxlis samarTalwarmoeba, Caidina Tu ara es

qmedeba garkveulma pirma, damnaSavea Tu ara igi, agreTve, saqmis sworad

gadawyvetisaTvis mniSvnelobis mqone sxva garemoebebs.

mtkicebulebad sisxlis samarTlis procesSi daSvebulia:

a) eWvmitanilis Cveneba;

b)  braldebulis Cveneba;

g) gansasjelis Cveneba;

d) dazaralebulis Cveneba;

e) mowmis Cveneba;

v)  eqspertis daskvna;

z) nivTieri mtkicebulebani;

T) sagamoZiebo moqmedebis, sasamarTlo moqmedebisa da sasamarT-

lo ganxilvis oqmebi;

i) sxva dokumentebi.

mxolod dasaSvebad miCneuli mtkicebulebebi SeiZleba iqnes gamoy-

enebuli sasamarTlo kamaTsa da sasamarTlo ganaCenSi.

kanonis moTxovnis Sesabamisad, operatiul-samZebro RonisZiebiT miRe-

buli monacemebi SeiZleba gaxdes ama Tu im saproceso wyaros cnobisa da

faqtis (dokumentis garda) Sinaarsi da mxolod am SemTxvevaSi daiSveba

rogorc mtkicebulebebi (me-10 muxli).

sakasacio samarTalwarmoebaSi ganaCeni yvela SemTxvevaSi gasauqmebe-

lia, Tu igi emyareba kanoniT dadgenili wesis darRveviT mopovebul mt-

kicebulebebs;

braldebulTan, eWvmitanilTan an samedicino dawesebulebaSi eqsper-

tizisaTvis moTavsebul pirTan damcvelis saubris miyuradeba, fonoCaw-

era, vizualuri meTvalyureoba, agreTve damcvelTan am piris mimoweris

Semowmeba dauSvebelia. am moTxovnis darRveviT miRebuli monacemi

saqmeze mtkicebulebad ar daiSveba (136-e muxlis me-7  nawili).

sacxovrebeli binis an sxva mflobelobis daTvaliereba mflobel pir-

Ta nebis sawinaaRmdegod, agreTve: Cxreka, amoReba, safosto-satelegra-

fo korespondenciaze, safosto gzavnilze yadaRis dadeba, maTi Semow-

meba da amoReba, qonebaze yadaRis dadeba da qonebis CamorTmeva SeiZle-

ba mxolod mosamarTlis brZanebiT an sasamarTlos ganCinebiT (dadge-

nilebiT). Tu arsebobs kanoniT dadgenili gadaudebeli aucilebloba,

sacxovrebeli binis an sxva mflobelobis daTvaliereba mflobel pirTa

nebis sawinaaRmdegod, Cxreka da amoReba SeiZleba Catardes mosamarT-

lis brZanebis gareSe, magram maTi kanoniereba da dasabuTebuloba unda
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Seamowmos mosamarTlem maT Sesaxeb masalebis wardgenidan ara ugvianes

24 saaTisa. mosamarTle wyvets aRniSnuli saproceso moqmedebebiT miRe-

buli mtkicebulebis dasaSvebobis sakiTxs (me-13 muxlis me-2 nawili).

6.2.2.4. piris dumilis ufleba da ufleba, ar daibralos
danaSauli

konstituciis 42-e muxlis me-8 punqtis Tanaxmad, ̀ aravin ar aris val-

debuli misces Tavisi an im axlobelTa sawinaaRmdego Cveneba, romelTa

wrec ganisazRvreba kanoniT~.

sisxlis samarTlis saproceso kodeqsis 73-e muxlis 1-li nawilis b)

qvepunqtiTa da 76-e muxlis me-2 nawiliT, eWvmitanilsa da braldebuls

aqvT ufleba, miscen an ar miscen Cveneba. analogiurad, sisxlis samarT-

lis saproceso kodeqsis 114-e muxlis me-2 nawilis b) qvepunqtisa da 115-e

muxlis me-2 nawilis Sesabamisad, eWvmitanils, braldebuls ufleba aqvs,

magram valdebuli ar aris, misces Cveneba. eWvmitanilis mier Tavisi ufle-

bebis gamouyenebloba ar SeiZleba gagebul an ganmartebul iqnes misi dan-

aSaulis damadasturebel mtkicebulebad (73-e muxlis me-2 nawili da 76-e

muxlis me-2 nawili).

Cveneba SeiZleba miRebul iqnes mxolod Zaldautaneblad. Cvenebis

misaRebad fizikuri da fsiqikuri iZulebis, motyuebis, dapirebis, Santa-

Jis, dayoliebis gamoyeneba akrZalulia. aseTi xerxiT miRebuli mtkice-

buleba dauSvebelia (119-e muxli).

sisxlis samarTlis saproceso kodeqsis Tanaxmad, eWvmitanilis, bral-

debulis, gansasjelis ̀ dumili niSnavs, rom is Tavs damnaSaved ar cnobs.~326

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs, rom  eWvmitanils,

braldebuls, gansasjels kanoniT dadgenili wesiT dauyovnebliv unda

ganemartos dumilis ufleba, ufleba, ar daibralos danaSauli.327 sasamarT-

lo sxdomis Tavmjdomare valdebulia, ganumartos gansasjels, rom mas

ufleba aqvs, ar misces Cveneba da Cvenebis micemaze uari ar SeiZleba gam-

oiyenon mis sazianod (476-e muxlis 1-li nawili).

Tumca mowme valdebulia, misces Cveneba da Cvenebaze uaris Tqmisa-

Tvis, cru Cvenebis micemisaTvis mowme pasuxs agebs saqarTvelos sisxlis

samarTlis kodeqsis 370-e-371-e muxlebiT; mowme ar aris valdebuli,

misces Cveneba Tavisi an misi axlo naTesavis winaaRmdeg (94-e muxlis me-3-

me-4 nawilebi). es ufleba pirs Cvenebis miRebamde unda ecnobos (348-e

muxlis me-2 nawili).

zemoaRniSnuli normebis TvalsazrisiT, kanonmdebloba ZiriTadad

eropul konvenciasTan SesabamisobaSia. erTaderTi problema kanonmde-

blobaSi pirs dumilis uflebasa  da uflebasTan, ar daibralos danaSau-

li, mimarTebiT warmoeSoba sisxlis samarTlis saproceso kodeqsis im

normebis mier, romlebic aregulireben ̀ mxareTa~ valdebulebas, acnobon

momkvlevs, gamomZiebels an prokurors eqspertizis Catarebisa da eqsper-

326 310-e muxlis me-5 nawili, 311-e muxlis me-11 nawili, 472-e muxlis me-2 nawili.

327 72-e muxlis me-3 nawili, 310-e muxlis me-5 nawili, 311-e muxlis me-9 nawili.
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tis winaSe dasmuli sakiTxis Sesaxeb, xolo eqspertizis damTavrebisas

dauyovnebliv warudginon mas eqspertis daskvna, Tu eqspertiza tarde-

ba mxaris iniciativiTa da maT xarjze (357-e muxlis me-3 nawili).

364-e muxli iTvaliswinebs alternatiul eqspertizas, anu eqsperti-

zas, romlic tardeba mxaris sakuTari iniciativiTa da xarjiT im garemoe-

bis dasadgenad, romelsac, misi azriT, SeuZlia xeli Seuwyos misive in-

teresebis dacvas. eqspertizis Catarebisa da eqspertis winaSe dasmuli

sakiTxis Sesaxeb mxarem dauyovnebliv unda acnobos momkvlevs,

gamomZiebels an prokurors, romlis warmoebaSicaa sisxlis samarTlis

saqme. mxaris moTxovniT, eqspertis daskvna savaldebulo wesiT daerTvis

sisxlis samarTlis saqmes da Sefasdeba sxva mtkicebulebebTan erTad.

iq, sadac sisxlis samarTlis saproceso kodeqsi saubrobs mxareze,

romelmac unda acnobos braldebis mxares eqspertizis Catarebisa da mis

winaSe dasmuli sakiTxebis Sesaxeb, bunebrivia, am mxareSi SeiZleba mxolod

dacvis mxare igulisxmebodes. rodesac sisxlis samarTlis saproceso

kodeqsi miuTiTebs mxaris moTxovnaze, eqspertis daskvna daurTos saqmis

masalebs, ̀ mxareSi~ SeiZleba mxolod braldebis mxare igulisxmebodes.

gamodis, rom yvela SemTxvevaSi braldebas unda gadaeces dacvis inicia-

tiviTa da xarjiT warmoebuli eqspertizis daskvna, Tundac eqspertizam

braldebulis damadanaSaulebeli garemoebebi gamoamJRavnos. Sesa-

bamisad, samarTalwarmoeba ar SeiZleba CaiTvalos samarTlianad konven-

ciis me-6 muxlis mniSvnelobiT.328

6.2.2.5. dasabuTebuli gadawyvetileba

samoqalaqo saproceso kodeqsis Tanaxmad, gadawyvetileba saqmis ganx-

ilvis Semdeg dauyovnebliv unda iqnes gamotanili. gamonaklis SemTxveva-

Si gansakuTrebiT rTuli saqmeebis mimarT dasabuTebuli gadawyvetileb-

is gamotana SeiZleba gadaidos ara umetes 14 dRis vadiT, magram gadawy-

vetilebis sarezolucio nawili sasamarTlom unda gamoacxados imave sx-

domaze, romelzec damTavrda saqmis ganxilva. imavdroulad sasamarTlo

acxadebs, Tu rodis SeuZliaT mxareebsa da maT warmomadgenlebs, gaec-

non dasabuTebul gadawyvetilebas (257-e muxli).

258-e muxli iTvaliswinebs gadawyvetilebis gamocxadebis procedu-

ras. gadawyvetilebaze xelis moweris Semdgom sasamarTlo brundeba sx-

domis darbazSi, sadac Tavmjdomare an mosamarTle, romelmac gamoacxa-

da gadawyvetileba, ganmartavs gadawyvetilebis Sinaarss, misi gasaCivre-

bis wessa da vadebs.

sisxlis samarTlis saproceso kodeqsis Sesabamisad, sasamarTlos ga-

naCeni unda iyos, inter alia, kanonieri, dasabuTebuli da samarTliani. sasa-

marTlos ganaCeni dasabuTebulia, Tu misi daskvnebi emyareba sasamarT-

lo sxdomaze ganxilul utyuar mtkicebulebaTa erTobliobas da es mt-

kicebulebebi sakmarisia sisxlis samarTlis saqmeze WeSmaritebis

dasadgenad. ganaCenSi Camoyalibebuli yvela daskvna da gadawyvetileba

328 ix. daskvnebi da rekomendaciebi, 6.9.d).
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dasabuTebuli unda iyos (496-e muxli).329 saapelacio sasamarTloSi saqmis

ganxilvis erT-erTi safuZvelia ganaCenis dasabuTebulobis Sesaxeb saCi-

vari (522-e muxli).

`saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos or-

ganuli kanonis 43-e muxlis me-7 punqtis Tanaxmad, sakonstitucio sasa-

marTlos gadawyvetileba, ganCineba da daskvna  dasabuTebuli unda iyos.330

6.2.2.6. samarTalwarmoeba arasrulwlovnebis  monawileobiT

sisxlis samarTlis kodeqsis 33-e muxlis Tanaxmad, kodeqsiT gaTval-

iswinebuli marTlsawinaaRmdego qmedeba ar Seeracxeba bralad imas, visac

am qmedebis Cadenamde ar Sesrulebia ToTxmeti weli. me-80 muxli iTval-

iswinebs, rom sisxlissamarTlebrivi pasuxismgeblobis dakisrebisas an

misgan gaTavisuflebisas arasrulwlovnad iTvleba is, visac danaSaulis

Cadenamde Seusrulda ToTxmeti weli, magram ar Sesrulebia Tvrameti

weli.

sisxlis samarTlis saproceso kodeqsis 44-e muxlis 37-e nawiliT, ar-

asrulwlovani aris piri, romelsac 18 weli ar Sesrulebia. arasrulw-

lovanTa monawileobiT samarTalwarmoebisaTvis sisxlis samarTlis

saproceso kodeqsiT sakmarisi garantiebia gaTvaliswinebuli, raTa

procesi me-6 muxlis mniSvnelobiT samarTlianad CaiTvalos.

sisxlis samarTlis saproceso kodeqsis me-16 muxlis Tanaxmad,

mTlianad an nawilobriv daxurul sasamarTlo sxdomaze mxaris moTxovniT

ganixileba arasrulwlovanis danaSaulis saqme, (agreTve, 655-e muxlis me-

4 nawili).

sisxlis samarTlis saproceso kodeqsis 656-e muxliT, sasamarTlos,

mxareTa azris mosmenis Semdeg, ufleba aqvs, Tavisi ganCinebiT arasrul-

wlovani gansasjeli gaiyvanos sasamarTlo sxdomis darbazidan, raTa mis

dauswreblad gamoikvlion garemoebebi, romelTac SeiZleba uaryofiTi

gavlena moaxdinon masze. arasrulwlovanis darbazSi dabrunebis Semdeg

Tavmjdomare mas acnobs mis aryofnaSi Catarebuli ganxilvis Sinaarss

saWiro moculobiTa da formiT, aZlevs SesaZleblobas, kiTxvebi dausvas

misi monawileobis gareSe dakiTxul pirebs.

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs sxva muxlebs,

romlebic arasrulwlovanTaTvis uzrunvelyofs samarTlian sasamarT-

lo ganxilvas.

organos, romelic process awarmoebs, ufleba ara aqvs miiRos eWvmi-

tanilis, braldebulis, gansasjelis an misi kanonieri warmomadgenlis

uari damcvelis daniSvnaze, Tu: eWvmitanili, braldebuli an gansasjeli

arasrulwlovania (81-e muxlis 1-li nawilis a) qvepunqti). momkvlevi,

gamomZiebeli, prokurori uzrunvelyofen saqmeSi damcvelis monawileo-

329 gadawyvetilebasTan dakavSirebuli sxva moTxovnebis Sesaxeb ix. me-7 oqmis me-2

muxlTan Sesabamisoba.

330 igive garantiaa gaTvaliswinebuli `sakonstitucio samarTalwarmoebis Sesaxeb~

saqarTvelos kanonis 30-e muxlSi.
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bas arasrulwlovanis pirveli dakiTxvisTanve. am mizniT arasrulwlovan-

sa da mis kanonier warmomadgenels ganumartaven uflebas, moiwvion dam-

cveli sakuTari arCevaniT. Tu damcveli ar moiwvia arasrulwlovanma, misma

kanonierma warmomadgenelma an sxva pirma, maTi davalebiTa da maTive Tanx-

mobiT, momkvlevi an gamomZiebeli valdebulia, Tavisi iniciativiT uzrun-

velyos saqmeSi damcvelis monawileoba (645-e muxli).

gamomZiebels, prokurorsa da sasamarTlos ufleba aqvT, sisxlis sa-

marTlis saqmidan gamoyon saqme calke warmoebisaTvis arasrulwlovani

braldebulis mimarT, romelic saqmeSi monawileobisaTvis Cabmulia

mozrdil braldebulebTan erTad, Tu es gavlenas ar moaxdens gamoZiebi-

sa da sasamarTlo ganxilvis yovelmxrivobaze, sisrulesa da obieq-

turobaze (246-e muxlis 1-li nawilis d) qvepunqti; 640-e muxli).

arasrulwlovanTa prokuroris monawileoba dakiTxvaSi savaldebuloa

(284-e muxlis me-3 nawili).

sisxlis samarTlis saproceso kodeqsi arasrulwlovani mowmis dak-

iTxvis detalur wesebs iTvaliswinebs. arasrulwlovani mowmis dakiTxva

tardeba arasrulwlovani mowmis pedagogis an kanonieri warmomadgenlis

TandaswrebiT. 7 wlamde asakis mowmis dakiTxva SeiZleba mxolod mSoblis

an misi ararsebobisas meurvis, sxva kanonieri warmomadgenlis TanxmobiT.

dakiTxvis dawyebamde am pirebs unda ganemartoT, rom ufleba aqvT, dae-

swron dakiTxvas, gamoTqvan TavianTi mosazrebebi da, gamomZieblis nebar-

TviT, dasvan SekiTxvebi. gamomZiebels ufleba aqvs ganaridos kiTxvebi,

romlebic saqmes ar exeba an misaxvedria, magram isini oqmSi unda iqnes

Setanili. 14 wlamde asakis mowmes ganumartaven Tavis movaleobas, ila-

parakos mxolod simarTle, magram ar afrTxileben Cvenebis micemaze uaris

TqmisaTvis an cru Cvenebis micemisaTvis sisxlis samarTlis pasuxismge-

blobis Sesaxeb (306-e muxli). analogiurad, 480-e muxlis Tanaxmad, 14

welze naklebi asakis mowmes ar afrTxileben Cvenebis micemaze uaris Tqmi-

saTvis, Tavis aridebisa da cru Cvenebis micemisaTvis sisxlis samarTlis

pasuxismgeblobis Sesaxeb. igi pirobas debs, rom ityvis mxolod simarTles

da arafers damalavs, ris Sesaxebac keTdeba Canaweri sasamarTlo sxdomis

oqmSi. 16 wlamde asakis mowme dakiTxvis damTavrebisTanave sasamarTlo

sxdomis darbazidan unda gaiyvanon, garda im SemTxvevebisa, roca sasa-

marTlo, mxareTa SuamdgomlobiT an Tavisi iniciativiT, saWirod miiCnevs

darbazSi mis darCenas.

samarTalSi micemisas arasrulwlovanTa danaSaulis saqmeze sasamarT-

los ganmwesrigebeli sxdomis Catareba savaldebuloa (417-e muxlis me-2

nawili).

damcvelsa da warmomadgenels ufleba aqvT Seitanon saapelacio saCi-

vari mxolod msjavrdebulis TanxmobiT, garda im SemTxvevisa, roca msja-

vrdebuli arasrulwlovania (518-e muxlis me-4 nawili).
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6.2.3. procesis saqveynooba da gadawyvetilebis

sajarod gamocxadeba

saqarTvelos konstituciis 85-e muxlis 1-li punqtis Tanaxmad, sasa-

marTloSi saqme ganixileba Ria sxdomaze. daxurul sxdomaze saqmis ganx-

ilva dasaSvebia mxolod kanoniT gaTvaliswinebul SemTxvevebSi. sasamarT-

los gadawyvetileba cxaddeba saqveynod.

samoqalaqo saproceso kodeqsiT, sasamarTloSi yvela saqme ganixile-

ba Ria sxdomebze, Tu es ar ewinaaRmdegeba saxelmwifo saidumloebis

dacvis interesebs. daxurul sxdomaze saqmis ganxilva dasaSvebia,

agreTve, kanonmdeblobiT gaTvaliswinebul sxva SemTxvevebSi, mxaris

motivirebuli Suamdgomlobis safuZvelze. saqmis daxurul sxdomaze

ganxilvis Sesaxeb sasamarTlos gamoaqvs motivirebuli ganCineba (me-9

muxli).

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs saqveynoobis

principidan gamonaklisebs, rac safuZvlad udevs yvela sasamarTloSi

saqmis ganxilvas, me-16 muxlis 1-li nawilis Tanaxmad. samarTalwarmoebis

monawileebsa da sxva pirebs aqvT procesis dros stenografirebis, xmis

Cawerisa da sxva Camweri saSualebebis uxmaurod gamoyenebis ufleba, Tu

isini xels ar uSlian sasamarTlo ganxilvas. procesis foto-, kino-, vide-

ogadaReba da audioCawera, agreTve radioTi da televiziiT translaciis

akrZalva SeiZleba mxolod sasamarTlos motivirebuli gadawyvetilebiT

(iqve, me-2 nawili). saqmis ganxilvisas sasamarTlos (mosamarTlis)

ganCinebiT (dadgenilebiT) SeiZleba Catardes mTlianad an nawilobriv

daxuruli sasamarTlo sxdoma: saxelmwifo, samsaxurebrivi an komerciu-

li saidumloebis dacvis mizniT; piradi mimowerisa da satelegrafo Se-

tyobinebis sasamarTlo sxdomaze gamoqveynebisas, Tu amis Tanaxma ar aris

piri; braldebulis samarTalSi micemisas. mTlianad an nawilobriv daxu-

rul sasamarTlo sxdomaze mxaris moTxovniT ganixileba agreTve: im piris

saqme, romelsac 16 wlis asakisaTvis ar miuRwevia, sqesobrivi danaSauli-

sa da sxva kategoriis saqmeebi, raTa ar gaxmaurdes cnobebi saqmeSi monaw-

ile piris intimuri an piradi cxovrebis saidumloebis Sesaxeb, rodesac

amas moiTxovs procesis monawilisa da misi ojaxis wevrebis an axlo naTe-

savebis piradi usafrTxoebis dacva (iqve, me-4 nawili).

daxurul sxdomaze ganixileba agreTve sagamoZiebo organoebis wardg-

ineba (Suamdgomloba) sasamarTlo brZanebisa da dadgenilebis gamoTxo-

vis Sesaxeb da samedicino xasiaTis iZulebiTi RonisZiebis gamoyenebis

sakiTxi (iqve, me-5 nawili).

daxurul sxdomaze saqmis ganxilva warmoebs yvela saproceso wesis

dacviT (iqve, me-6 nawili)

sakonstitucio sasamarTloSi saqme ganixileba Ria sxdomaze. sakon-

stitucio sasamarTlos iniciativiT an mxareTa SuamdgomlobiT saxelmwi-

fo, piradi, profesiuli, komerciuli saidumloebis dacvis mizniT, sa-

konstitucio sasamarTlos sxdoma an sxdomis nawili SeiZleba daixuros.

aucileblobis SemTxvevaSi , daxurul sxdomas SeiZleba daeswron mow-
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meebi, eqspertebi da Tarjimnebi. mxareTa SuamdgomlobiT sasamarTlos

SeuZlia, daxurul sxdomaze daswrebis ufleba misces sxva pirebsac. sa-

konstitucio sasamarTlos gadawyvetileba cxaddeba sajarod.

samoqalaqo saproceso kodeqsis Tanaxmad, sasamarTlos gadawyvetile-

ba cxaddeba sajarod mosamarTlis an sasamarTlo sxdomis Tavmjdomaris

mier. Tavmjdomare an mosamarTle, romelmac gamoacxada gadawyvetile-

ba, ganmartavs gadawyvetilebis Sinaarss, misi gasaCivrebis wessa da vadebs.

mxareebs, Tavisi gancxadebis safuZvelze, gancxadebis Setanidan 3 dRis

vadaSi gadaecemaT sasamarTlos gadawyvetilebis aslebi (258-e-259-e mux-

lebi). gadawyvetileba yovelTvis kanonis darRveviT miRebulad CaiTv-

leba, Tu igi miRebulia saqmis zepiri ganxilvis safuZvelze, romlis dro-

sac procesis sajaroobis wesebi dairRva (394-e muxlis 1-li nawilis 1-li

qvepunqti).

samoqalaqo saproceso kodeqsis 351-e muxlis 1-li nawilis Tanaxmad,

gadawyvetileba Svilad ayvanis saqmeze, ganmcxadeblis TxovniT, sajar-

od ar gamocxaddeba.

es debuleba udavod mimarTulia konvenciis me-8 muxliT gaTval-

iswinebuli uflebis (ufleba piradi da ojaxuri cxovrebis pativisce-

maze) dacvaze. magram strasburgis organoebis mier zemoganxiluli prec-

edentuli samarTlis TvalsazrisiT, gadawyvetilebis gamocxadebis av-

tomaturi akrZalva Svilad ayvanis saqmeebze, savaraudod, me-6 muxlis 1-

li punqtis moTxovnebs arRvevs.331

6.2.4. ufleba gonivrul vadaSi sasamarTlo ganxilvaze

samoqalaqo saproceso kodeqsi iTvaliswinebs saerTo sasamarTloeb-

is valdebulebas, samoqalaqo saqmeebi ganixilon sarCelis miRebidan 2

Tvis ganmavlobaSi. es vada SeiZleba gagrZeldes gansakuTrebiT rTuli

kategoriis saqmeebze ara umetes 5 Tvisa, garda alimentis gadaxdevineb-

is, dasaxiCrebiT an janmrTelobis sxva dazianebiT, agreTve marCenalis

sikvddiliT gamowveuli zianis anazRaurebis, SromiTi urTierTobebidan

gamomdinare moTxovnebis Sesaxeb saqmeebisa, romlebic ganxiluli unda

iqnes ara ugvianes 1 Tvisa. saproceso moqmedeba unda ganxorcieldes

kanoniT dadgenil vadaSi. Tu saproceso vada ar aris dadgenili, mas gan-

sazRvravs sasamarTlo. am dros sasamarTlom unda gaiTvaliswinos im

saproceso moqmedebis Sesrulebis SesaZlebloba, risTvisac es vada iniS-

neba (59-e muxli332).

sisxlis samarTlis saproceso kodeqsi pirveli instanciis sasamarT-

loSi samarTalwarmoebis vadebs ar iTvaliswinebs, magram saapelacio da

sakasacio sasamarTloebSi  saqmis ganxilvis vadebs adgens. es vadebi Sei-

Zleba gonivrulad CaiTvalos. saqme, saCivari da misi Sesagebeli raionu-

li (saqalaqo) sasamarTlodan saapelacio sasamarTloSi unda gaigzavnos

331 ix. daskvnebi da rekomendaciebi, 6.9.e).

332 2000 wlis 28 ivlisis redaqciiT.
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ganaCenis gamotanidan ara ugvianes erTi Tvisa. saapelacio instanciam

saqme unda ganixilos misi miRebidan ara ugvianes erTi Tvisa. saapelacio

instanciis sasamarTlos Tavmjdomarem rTul da didi moculobis saqmeze

es vada SeiZleba kidev 15 dRiT gaagrZelos (528-e muxli). igive wesi mo-

qmedebs sakasacio samarTalwarmoebis mimarT (550-e muxli).

kanonmdebloba iTvaliswinebs gansazRvrul meqanizms mosamarTleTa

gadatvirTvis da amiT samarTalwarmoebis gaWianurebis Tavidan asacile-

blad. ̀ saqarTvelos uzenaesi sasamarTlos Sesaxeb~ organuli kanoniT,

saqmeebi kolegiis mosamarTleebs Soris nawildeba rigiTobis wesiT, anu

maTi Semosvlis Tanamimdevrobisa da mosamarTleTa rigiTobis mixedviT.

uzenaesi sasamarTlos kolegiis Tavmjdomare uflebamosilia, mosa-

marTlesTan saqmeTa didi raodenobiT dagrovebisas periodulad

gadaunawilos isini naklebad datvirTul mosamarTleebs. qvemdgomi in-

stanciis sasamarTloebSic muSaobis organizaciis msgavsi pasuxismge-

bloba arsebobs.

samarTalwarmoebis gaWianureba saproceso darRvevad ar iTvleba da

saproceso kanonmdebloba ar iTvaliswinebs mis winaaRmdeg gasaCivrebis

uflebas. `saqarTvelos saerTo sasamarTloebis mosamarTleTa disci-

plinuri pasuxismgeblobisa da disciplinuri samarTalwarmoebis Sesaxeb~

saqarTvelos kanoni iTvaliswinebs disciplinuri devnis aRZvras ara-

marTebuli gaWianurebis safuZvliT.333

`saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos or-

ganuli kanoni sakonstitucio samarTalwarmoebis maqsimalur vadebs

adgens. konstituciuri sarCelis Tu konstituciuri wardginebis ganx-

ilva ar unda aRematebodes  Tves saqmis arsebiTad gansaxilvelad miRe-

bidan. gansakuTrebul SemTxvevebSi sarCelis ganxilvis vada SeiZleba ga-

grZeldes sasamarTlos Tavmjdomaris mier (22-e muxlis 1-li punqti334).

registrirebuli konstituciuri sarCeli an konstituciuri wardg-

ineba dauyovnebliv gadaecema sakonstitucio sasamarTlos Tavmjdomar-

es, romelic kolegiis gansjad saqmes 3 dRis vadaSi gadascems kolegias

saqmis arsebiTad gansaxilvelad miRebis Sesaxeb sakiTxis gadasawyvetad,

xolo Tu saqme plenumis gansjadia, imave vadaSi niSnavs momxsenebel mosa-

marTles plenumis ganmwesrigebeli sxdomisaTvis da gadascems mas saqmes.

kolegiebisaTvis saqmeTa gadacemisas daculi unda iqnes kolegiaTa So-

ris maTi Tanabrad ganawilebis principi.

kolegiis Tavmjdomare saqmis miRebisTanave kolegiis wevrTagan ni-

Snavs momxsenebel mosamarTles ganmwesrigebeli sxdomisaTvis da gadas-

cems mas saqmes. sakonstitucio sasamarTlos plenumi da kolegia valde-

bulni arian, konstituciuri sarCelis an konstituciuri wardginebis maT-

Tvis gadacemidan 7 dRis vadaSi ganmwesrigebel sxdomaze gadawyviton

sarCelisa Tu wardginebis arsebiTad gansaxilvelad miRebis sakiTxi.

sakonstitucio sasamarTlos Sesaxeb sakanonmdeblo aqtebSi cvlileba-

damatebebis Setanamde konstituciuri sarCelebi wlobiT eloda ganxil-

333 ix. daskvnebi da rekomendaciebi, 6.9.v).

334 2002 wlis 12 Tebervlis redaqciiT.
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vas, Tumca kanoni arsebiTi ganxilvis maqsimalur erTTvian vadas adgenda

(SeiZleboda gagrZelebuliyo kidev erTi TviT gansakuTrebiT rTul saqmee-

bze), arsebiTad ganxilvisaTvis miRebis stadiisaTvis aranairi vadebi ar iyo

gansazRvruli. amJamindeli mdgomareobiT, sakonstitucio sasamarTlos

mosamarTles, romelic monawileobs saqmis ganxilvaSi, SeuZlia sxva saqme

ganixilos gadadebuli an SeCerebuli saqmis ganxilvis dasrulebamde.

6.2.5. kanoniT Seqmnili damoukidebeli da

miukerZoebeli sasamarTlo

6.2.5.1. konstituciuri garantiebi

sasamarTloebis damoukideblobisa da miukerZoeblobis Sesaxeb kon-

stituciis  Sesabamisi muxlebi Semdegia:

82-e muxlis me-3 punqti

3.  sasamarTlo xelisufleba damoukidebelia da mas axorcieleben

mxolod sasamarTloebi.

83-e muxlis me-3-me-4 punqtebi

3. samxedro sasamarTlos SemoReba SeiZleba saomar pirobebSi da mx-

olod saerTo sasamarTlos sistemaSi.

4. sagangebo an specialuri sasamarTloebis Seqmna dauSvebelia.

84-e muxli

1. mosamarTle Tavis saqmianobaSi damoukidebelia da emorCileba

mxolod konstitucias da kanons.335 raime zemoqmedeba mosa-

marTleze, an Careva mis saqmianobaSi gadawyvetilebis miRebaze

zegavlenis mizniT akrZalulia da isjeba kanoniT.

2. mosamarTlis Camocileba saqmis ganxilvisagan, Tanamdebobidan misi

vadamde gaTavisufleba an sxva Tanamdebobaze gadayvana daiSveba

mxolod kanoniT gansazRvrul SemTxvevebSi.

3. aravis ara aqvs ufleba, mosTxovos mosamarTles angariSi konkre-

tul saqmeze.

4. baTilia yvela aqti, romelic zRudavs mosamarTlis damoukide-

blobas.

5. sasamarTlos gadawyvetilebis gauqmeba, Secvla an SeCereba Seu-

Zlia mxolod sasamarTlos kanoniT gansazRvruli wesiT.

335 `saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli kanonis me-7 muxlis 1-

li punqti da `saqarTvelos uzenaesi sasamarTlos Sesaxeb~ saqarTvelos organ-

uli kanonis 1-li muxlis me-2 punqti damatebiT moixseniebs saerTaSoriso

xelSekrulebebsa da SeTanxmebebs.
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86-e muxli

1. mosamarTle SeiZleba iyos saqarTvelos moqalaqe 30 wlis asaki-

dan, Tu mas aqvs umaRlesi iuridiuli ganaTleba da specialobiT

muSaobis sul cota 5 wlis gamocdileba.

2. mosamarTlis Tanamdebobaze ganweseba xdeba aranakleb 10 wlis va-

diT. mosamarTleTa SerCevis, daniSvnis, Tanamdebobidan gaTavis-

uflebis wesi ganisazRvreba kanoniT.

3. mosamarTlis Tanamdeboba SeuTavsebelia nebismier sxva Tanamde-

bobasTan da anazRaurebad saqmianobasTan, garda pedagogiuri moR-

vaweobisa. mosamarTle ar SeiZleba iyos politikuri partiis wevri,

monawileobdes politikur saqmianobaSi.

87-e muxli

1. mosamarTle xelSeuxebelia. dauSvebelia misi sisxlis samarTlis

pasuxisgebaSi micema, dakaveba an dapatimreba, misi binis, manqanis,

samuSao adgilis an piradi gaCxreka saqarTvelos uzenaesi sasa-

marTlos Tavmjdomaris Tanxmobis gareSe. gamonaklisia danaSaulze

waswrebis SemTxveva, rac dauyovnebliv unda ecnobos saqarTve-

los uzenaesi sasamarTlos Tavmjdomares. Tu igi ar miscems Tanx-

mobas, dakavebuli an dapatimrebuli mosamarTle dauyovnebliv

unda gaTavisufldes.

2. saxelmwifo uzrunvelyofs mosamarTlis da misi ojaxis usa-

frTxoebas.

88-e muxli

1. saqarTvelos sakonstitucio sasamarTlo sasamarTlo xelisufle-

bas axorcielebs sakonstitucio samarTalwarmoebis wesiT.

2. saqarTvelos sakonstitucio sasamarTlo Sedgeba 9 mosamarTlis-

agan – sakonstitucio sasamarTlos wevrebisagan. sasamarTlos sam

wevrs niSnavs saqarTvelos prezidenti, sam wevrs irCevs parla-

menti siiTi Semadgenlobis aranakleb sami mexuTediT, sam wevrs

niSnavs uzenaesi sasamarTlo. sakonstitucio sasamarTlos wevr-

Ta uflebamosilebis vadaa 10 weli. sakonstitucio sasamarTlo

Tavisi Semadgenlobidan 5 wlis vadiT irCevs sakonstitucio sasa-

marTlos Tavmjdomares. Tavmjdomared erTi da imave piris xelme-

ored arCeva dauSvebelia.

3. sakonstitucio sasamarTlos wevri ar SeiZleba iyos piri, romel-

sac adre ekava es Tanamdeboba.

4. sakonstitucio sasamarTlos wevri SeiZleba iyos saqarTvelos

moqalaqe 35 wlis asakidan, Tu mas aqvs umaRlesi iuridiuli ga-

naTleba. sakonstitucio sasamarTlos wevrebis SerCevis, daniS-

vnisa da arCevis, maTi uflebamosilebis Sewyvetis, agreTve sakon-
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stitucio samarTalwarmoebis da sasamarTlos saqmianobis sxva sak-

iTxebi ganisazRvreba kanoniT.

5. sakonstitucio sasamarTlos wevri xelSeuxebelia. dauSvebelia

misi sisxlis samarTlis pasuxisgebaSi micema, dakaveba an dapatim-

reba, misi binis, manqanis, samuSao adgilis an piradi gaCxreka sa-

konstitucio sasamarTlos Tanxmobis gareSe. gamonaklisia dana-

Saulze waswrebis SemTxveva, rac dauyovnebliv unda ecnobos sa-

konstitucio sasamarTlos. Tu igi ar miscems Tanxmobas, sakon-

stitucio sasamarTlos dakavebuli an dapatimrebuli wevri dauy-

ovnebliv unda gaTavisufldes.

89-e muxli

1. saqarTvelos sakonstitucio sasamarTlo saqarTvelos preziden-

tis, parlamentis wevrTa aranakleb erTi mexuTedis, sasamarTlos,

afxazeTis avtonomiuri respublikisa da aWaris avtonomiuri re-

spublikis umaRlesi warmomadgenlobiTi organoebis, saxalxo dam-

cvelis da moqalaqis sarCelisa Tu wardginebis safuZvelze or-

ganuli kanoniT dadgenili wesiT:

v) moqalaqis sarCelis safuZvelze ixilavs normatiuli aqtebis kon-

stituciurobas saqarTvelos konstituciis meore Tavis sakiTx-

ebTan mimarTebiT;

2. sakonstitucio sasamarTlos gadawyvetileba sabolooa. arakon-

stituciurad cnobili normatiuli aqti an misi nawili kargavs iu-

ridiul Zalas sakonstitucio sasamarTlos Sesabamisi gadawy-

vetilebis gamoqveynebis momentidan.

90-e muxli

1. saqarTvelos uzenaesi sasamarTlo dadgenili saproceso formiT

zedamxedvelobs marTlmsajulebis ganxorcielebas saqarTvelos

saerTo sasamarTloebSi, pirveli instanciiT ganixilavs kanoniT

gansazRvrul saqmeebs.

2. saqarTvelos uzenaesi sasamarTlos Tavmjdomares da uzenaesi

sasamarTlos mosamarTleebs saqarTvelos prezidentis wardg-

inebiT siiTi Semadgenlobis umravlesobiT irCevs parlamenti

aranakleb 10 wlis vadiT.

3. saqarTvelos uzenaesi sasamarTlos uflebamosileba, organizacia,

saqmianobisa da uzenaesi sasamarTlos wevrTa uflebamosilebis

vadamde Sewyvetis wesi ganisazRvreba kanoniT.

4. saqarTvelos uzenaesi sasamarTlos Tavmjdomare da wevrebi xel-

Seuxebelni arian. uzenaesi sasamarTlos Tavmjdomaris da wevreb-
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is sisxlis samarTlis pasuxisgebaSi micema, dakaveba an dapatimre-

ba, maTi binis, manqanis, samuSao adgilis an piradi gaCxreka SeiZle-

ba mxolod parlamentis TanxmobiT. gamonaklisia danaSaulze was-

wrebis SemTxveva, rac dauyovnebliv unda ecnobos parlaments. Tu

parlamenti ar miscems Tanxmobas, dakavebuli an dapatimrebuli

piri dauyovnebliv unda gaTavisufldes.

`saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli kanoni,336

`saqarTvelos uzenaesi sasamarTlos Sesaxeb~ saqarTvelos organuli kano-

ni,337 `saqarTvelos sakonstitucio  sasamarTlos Sesaxeb~ saqarTvelos

organuli kanoni,338 saqarTvelos samoqalaqo saproceso kodeqsi  da

saqarTvelos sisxlis samarTlis saproceso kodeqsi340  damoukideblobi-

sa da miukerZoeblobis analogiur garantiebs ganamtkicebs.

6.2.5.2. uflebamosilebis vadebi

mosamarTleTa uflebamosilebis vadebTan dakavSirebiT, sakonstitu-

cio sasamarTlos eTxova gadaewyvita ̀ saerTo sasamarTloebis Sesaxeb~

saqarTvelos organuli kanoniT dadgenili uflebamosilebis vadebis

konstituciurobis sakiTxi,341 kerZod, 852–e muxlis 1-li punqtis kon-

stituciasTan Sesabamisoba, romlic gansazRvrul garemoebaSi raionis

(qalaqis) sasamarTlos an saolqo sasamarTlos mosamarTlis prezidentis

gankargulebiT 18 Tvis vadiT daniSvnas iTvaliswinebs.342

sakonstitucio sasamarTlom, inter alia, daadgina, rom xanmokle vadiT

sasamarTlo xelisuflebis ganxorcielebis uflebamosilebis miniWebam

uaryofiTad imoqmeda mosamarTlis damoukideblobaze maSin, rodesac,

mosamarTlis xangrZlivi vadiT an sicocxlis vadiT daniSvna damoukide-

blobis ganmamtkicebeli faqtoria. sakonstitucio sasamarTlom agreTve

mxedvelobaSi miiRo is faqti, rom sasamarTlo xelisuflebis ganmaxor-

cielebeli moxele naklebi socialuri dacviT sargeblobda, vidre 10 wlis

vadiT ganwesebuli mosamarTleebi. saqmis arsebiTad ganxilvis ganmavlo-

baSi sakonstitucio sasamarTlom gamoarkvia, rom mosamarTleTa 10 wlis

vadiT daniSvna praqtikaSi maTi sawyisi 18-Tviani uflebamosilebis vadis

ganmavlobaSi qcevis mixedviT wydeboda. 2003 wlis 26 Tebervlis gadawy-

vetilebiT, sakonstitucio sasamarTlom 852–e muxlis 1-li punqti ara-

konstituciurad gamoacxada.343

336 1-li, me-4, me-5, me-7-me-9 muxlebi.

337 1-li-me-4 muxlebi.

338 me-4, me-6, me-7, me-8, me-15, me-17 muxlebi.

339 me-6 muxli.

340 me-8 muxli.

341 1997 wlis 13 ivnisi.

342 852–e muxlis Sesabamisad, dRemde 18 Tvis vadiT 116 piri aRiWurva sasamarTlo

uflebamosilebiT. am raodenobidan 47 piri Semdgom 10 wlis konstituciuri

vadiT dainiSna da 52 kvlavac droebiT axorcielebs sasamarTlo xelisuflebas.

343 sadavo norma Zaladakargulia gadawyvetilebis gamoqveynebis momentidan.
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6.2.5.3. sasamarTlos winaaRmdeg qmedebaTa kriminalizacia

samarTalwarmoebis ganxorcielebaze zegavlenis mizniT sasamarTlos

saqmianobaSi ama Tu im formiT ukanono Careva (364-e muxlis 1-li nawili),

sakonstitucio sasamarTlos wevris, mosamarTlis, msajulis an misi axlo

naTesavis mimarT sicocxlis mospobis, janmrTelobis dazianebis, anda

qonebis ganadgurebis an dazianebis muqara sasamarTloSi saqmis an masa-

lis ganxilvasTan dakavSirebiT (365-e muxlis 1-li nawili) saqarTvelos

sisxlis samarTlis kodeqsiT dasjadi qmedebebia.

6.2.5.4. miukerZoebloba

kanonmdeblobiT gaTvaliswinebuli miukerZoeblobis garantiebi ev-

ropul konvenciasTan Seusabamobis sakiTxs  ar wamoWris. samoqalaqo

saproceso kodeqsi, sisxlis samarTlis saproceso kodeqsi, ̀ sakonstitu-

cio samarTalwarmoebis Sesaxeb~ saqarTvelos kanoni iTvaliswinebs ac-

ilebisa da TviTacilebis safuZvlebs, romlebic evropuli konvenciis

moTxovnebTan SesabamisobaSia.

samoqalaqo saproceso kodeqsis 29-e muxlis Tanaxmad, mosamarTle,

romelic monawileobda saqmis pirveli instanciiT ganxilvaSi, ver miiRebs

monawileobas am saqmis ganxilvaSi saapelacio instanciis an/da sakasacio

instanciis sasamarTloSi; mosamarTle, romelic monawileobda saqmis ganx-

ilvaSi saapelacio sasamarTloSi, ver miiRebs monawileobas am saqmis ganx-

ilvaSi pirveli instanciis an/da sakasacio instanciis  sasamarTloSi; mosa-

marTle, romelic monawileobda saqmis ganxilvaSi sakasacio instanciis

sasamarTloSi, ver miiRebs monawileobas am saqmis ganxilvaSi saapelacio

instanciis sasamarTloSi an/da pirveli instanciis sasamarTloSi.

kodeqsis 30-e muxli iTvaliswinebs im mosamarTleebis saqmis ganmxilvel

SemadgenlobaSi dauSveblobas, romlebic erTmaneTis axlo naTesavebi arian

samoqalaqo samarTalwarmoebaSi mosamarTlis acilebis sxva safuZv-

lebi aris Semdegi: mosamarTle Tavad warmoadgens mxare; am saqmis adrin-

del ganxilvaSi monawileobda sxva saproceso statusiT; piradad, pirda-

pir an arapirdapir dainteresebulia saqmis SedegiT; arsebobs sxva gare-

moeba, romelic mis miukerZoeblobaSi eWvs iwvevs (31-e muxli). kodeqsis

Tanaxmad, mosamarTle valdebulia, saamiso safuZvlebis arsebobisas ga-

nacxados TviTacileba (32-e muxli).

kodeqsiT gaTvaliswinebulia acilebis safuZvlebis arsebobis mtkiceb-

is ganxilvis meqanizmi. 34-e muxlis Tanaxmad, acilebis gancxadebis Semdeg

sasamarTlo usmens mxareebs, agreTve im pirs, romelsac acilebis gancxade-

ba exeba. acilebis sakiTxs sasamarTlo wyvets adgilze moTaTbirebiT an

saTaTbiro oTaxSi. Tu acileba ganucxades mosamarTles, romelic individ-

ualurad ixilavs saqmes, acilebis sakiTxs wyvets Tavad es mosamarTle.344

344 sxvadasxva instanciaSi saqmis individualuri da kolegiuri ganxilvis Sesaxeb ix.

A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, pre-
pared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 50.
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acilebis miRebis an TviTacilebis SemTxvevaSi mosamarTle saqmes gadas-

cems sxva mosamarTles. Tu sasamarTloSi ar aris samoqalaqo saqmis ganmx-

ilveli sxva mosamarTle, sasamarTlos Tavmjdomare saqmes gadaugzavnis

saolqo sasamarTlos; Tu acileba ganucxades kolegiuri Semadgenlobis

erT-erT mosamarTles, am mosamarTlis acilebis sakiTxs wyveten danarCe-

nebi mis dauswreblad; Tu acileba ganucxades kolegiuri sasamarTlos mTel

Semadgenlobas an maT umravlesobas, sakiTxi wydeba am sasamarTlos sruli

Semadgenlobis xmaTa umravlesobiT.  Tu acilebis Sesaxeb ganacxadi dak-

mayofilda, saqme gadaecema saolqo sasamarTlos, romelic mas kolegiuri

sasamarTlos sxva Semadgenlobas gadascems; saqarTvelos uzenaesi sasa-

marTlos palatebis, afxazeTisa da aWaris avtonomiuri respublikebis

umaRlesi sasamarTloebis palatebis an saolqo sasamarTloebis palatebis

mTeli Semadgenlobis acilebis SemTxvevaSi saqme gadaecema am sasamarT-

loebis Tavmjdomareebs da am ukanasknelTa mier  - sxva Semadgenlobebs.

sisxlis samarTlis saproceso kodeqsiT, mosamarTle monawileobas ver

miiRebs sisxlis samarTlis saqmis warmoebaSi, Tu imave saqmeze gansxvave-

buli saproceso statusiT monawileobs an winaT monawileobda, an Tuki

axlobluri urTierToba aqvs procesis monawileebTan, anda arsebobs sxva

garemoebebi, romlebic eWvs badebs mis obieqturobasa da miukerZoeblo-

baSi (105-e muxli).

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs mosamarTlis

valdebulebas, ganacxados TviTacileba acilebis safuZvlebis arsebo-

bisas (108-e muxli).

kodeqsi iTvaliswinebs acilebis safuZvlebis arsebobis mtkicebis ganx-

ilvis meqanizms, romelic samoqalaqo saproceso kodeqsiT gaTvaliswineb-

uli zemoganxiluli meqanizmis msgavsia.

rogorc samoqalaqo saproceso, ise sisxlis samarTlis saproceso kod-

eqsi iTvaliswinebs gadawyvetileba/ganaCenis ukanonobas da mis yvela

SemTxvevaSi gauqmebis aucileblobas sakasacio samarTalwarmoebaSi, roca

dadgenilia, rom igi sasamarTlos ukanono Semadgenlobis mier iqna miRe-

buli.345

`sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos kanoniT, mx-

ares ufleba aqvs, saqmis ganmxilveli sakonstitucio sasamarTlos winaSe

daayenos sakiTxi saqmis ganxilvaSi monawile sakonstitucio sasamarTlos

wevris acilebaze, Tu: sakonstitucio sasamarTlos wevri mxaris an misi war-

momadgenlis axlo naTesavia; pirdapir an arapirdapir dainteresebulia

saqmis SedegiT, an Tu aris sxva garemoeba, romelic eWvs iwvevs sakonstitu-

cio sasamarTlos wevris miukerZoeblobaSi. kanoni agreTve iTvaliswinebs

TviTacilebas. acilebis sakiTxs sakonstitucio sasamarTlo wyvets

saproceso kanonmdeblobiT dadgenili wesiT (25-e muxli).

345 samoqalaqo kodeqsis 394-e muxlis a) punqti, sisxlis samarTlis saproceso kod-

eqsis 563-e muxlis 1-li nawilis l) qvepunqti.
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6.2.5.5. prokuratura

wevri saxelmwifoebisadmi sisxlis samarTlis marTlmsajulebis sis-

temaSi prokuraturis rolis Sesaxeb ministrTa komitetis (2000) 19 reko-

mendacia, romelic miRebul iqna 2000 wlis 6 oqtombers, wevri saxelmwi-

foebis mTavrobebs sTavazobs, sisxlis samarTlis marTlmsajulebis sis-

temaSi prokuraturis daniSnulebis mimarTebiT TavianTi kanonmdebloba

da praqtika dokumentSi CamoTvlil saerTo principebze daafuZnon.

konstituciis 91-e muxlis 1-li punqtis mixedviT, saqarTvelos proku-

ratura aris sasamarTlo xelisuflebis dawesebuleba, romelic axor-

cielebs sisxlissamarTlebriv devnas, zedamxedvelobs mokvlevas, sas-

jelis moxdas, mxars uWers saxelmwifo braldebas. prokuratura metad

aRar aris pasuxismgebeli kanonierebaze saerTo zedamxedvelobaze.

prokuraturis funqciebi, organizacia da garantiebi detalurad aris

gansazRvruli ̀ prokuraturis Sesaxeb~ saqarTvelos organuli kanoniT.346

organuli kanonis Tanaxmad, prokuratura:

a) axorcielebs sisxlissamarTlebriv devnas;

b) sisxlissamarTlebrivi devnis ganxorcielebis uzrunvelsayofad

winaswari gamoZiebis stadiaze axorcielebs saproceso

xelmZRvanelobas;

g) kanoniT gaTvaliswinebul SemTxvevebSi sruli moculobiT atarebs

winaswar gamoZiebas;

d) zedamxedvelobs kanonis zust da erTgvarovan Sesrulebaze mokv-

levisa da operatiul-samZebro organoebis saqmianobisas;

e) zedamxedvelobs kanonis zust da erTgvarovan Sesrulebaze sasa-

marTlos mier daniSnuli sasjelis moxdisas, iZulebiTi xasiaTis

sxva RonisZiebaTa aRsrulebisas, agreTve dakavebis, winaswari pa-

timrobisa da adamianis Tavisuflebis SezRudvis sxva adgilebSi;

v) sasamarTloSi sisxlis samarTlis saqmis ganxilvisas monawileobs

rogorc mxare da mxars uWers saxelmwifo braldebas;

z) koordinacias uwevs danaSaulis winaaRmdeg brZolas.

prokuratura aris centralizebuli sistema Semdegi struqturiT:

saqarTvelos generaluri prokuratura, saqarTvelos mTavari samxedro

prokuratura, saqarTvelos satransporto prokuratura, afxazeTisa da

aWaris avtonomiuri respublikebis prokuraturebi, q. Tbilisis proku-

ratura, saolqo prokuraturebi, regionuli samxedro da satransporto

prokuraturebi, raionuli (samoqalaqo) prokuraturebi da sas-

jelaRsrulebiT dawesebulebaTa prokuraturebi (me-6 muxli). generalu-

ri prokuraturis struqturaSi aris departamenti, romelic korufcia-

sTan dakavSirebul sakiTxebze specializdeba. arsebobs sagamoZiebo de-

partamenti. generaluri prokurori Tavisi kompetenciis farglebSi qm-

nis da auqmebs prokuraturebs.

346 1997 wlis 21 noemberi.
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generalur prokurors saqarTvelos prezidentis wardginebiT 5 wlis

vadiT siiTi Semadgenlobis umravlesobiT niSnavs parlamenti. qvemdgom

prokurorebs niSnavs generaluri prokurori. erTi da igive piri ar Sei-

Zleba dainiSnos saqarTvelos generalur prokurorad or vadaze meti

xniT. generaluri prokurori valdebulia warudginos parlaments infor-

macia prokuraturis saqmianobis Sesaxeb. igive valdebuleba akisria mas

prezidentTan (aRmasrulebeli xelisufleba) mimarTebiT (konstituci-

is 91-e muxlis me-2 punqti, organuli kanonis me-7, 50-e da 51-e muxlebi).

saqarTvelos generaluri prokuraturis struqturaSi Sedis gener-

aluri prokuraturis kolegia, romelic generaluri prokuroris saTaT-

biro organoa. generaluri prokuraturis kolegias xelmZRvanelobs gen-

eraluri prokurori. generaluri prokurorisa da generaluri prokura-

turis kolegiis wevrebis azrTa sxvadasxvaobis SemTxvevaSi gadawy-

vetilebas iRebs generaluri prokurori. generaluri prokuraturis ko-

legiis funqciaa, inter alia: danaSaulis winaaRmdeg brZolis sakiTxebis, saS-

emsruleblo disciplinis mdgomareobis, sakadro sakiTxebis ganxilva.

kolegiis muSaobaSi monawileobis misaRebad SeiZleba mowveul iqnen

saqarTvelos Sinagan saqmeTa da saxelmwifo uSiSroebis ministrebi (or-

ganuli kanonis me-8 muxli).

organuli kanoni adgens prokuraturis politikur neitralitets.

konstituciiTa da organuli kanonis Tanaxmad, prokuraturis muSaki ar

SeiZleba iyos politikuri gaerTianebis wevri an eweodes politikur saqmi-

anobas. prokuraturis muSakis Tanamdeboba SeuTavsebelia nebismier sxva

TanamdebobasTan, samewarmeo an sxva anazRaurebad saqmianobasTan, garda

samecniero, SemoqmedebiTi da pedagogiuri saqmianobisa. prokuraturis

muSakis saqmianobaSi Careva kanoniT isjeba, Tumca, GRECO-s 2001 wlis

angariSis mixedviT,347 aseTi SemTxvevebi praqtikaSi iSviaTad xdeba.

generaluri prokurori aRWurvilia gansakuTrebuli saproceso ufle-

bamosilebiT, aRZras sisxlis samarTlis saqme saqarTvelos  preziden-

tis, parlamentis wevrebis, saxalxo damcvelis, mosamarTlis, proku-

roris, saqarTvelos elCis mier danaSaulis Cadenis SemTxvevaSi imu-

nitetis moxsnis Semgdom (organuli kanonis me-7 muxlis me-6 punqtis v)

qvepunqti da 38-e muxlis me-4 punqti).

prokuraturis muSakis mimarT aRZruli sisxlis samarTlis saqmis

gamoZiebis periodSi, saboloo gadawyvetilebis miRebamde, prokuraturis

muSaks dadgenili wesiT dakavebuli Tanamdebobidan gadaayenebs gener-

aluri prokurori (organuli kanonis 38-e muxlis me-5 punqti).

organuli kanonis 34-e muxli iTvaliswinebs prokuraturis muSakTa

Tanamdebobidan gaTavisuflebis wess. GRECO-s Sefasebis angariSSi aR-

niSnulia am procesis Tavisebureba. kerZod, Tumca disciplinuri gad-

awyvetileba sasamarTloSi gasaCivrebas eqvemdebareba (organuli kanonis

37-e muxlis safuZvelze), ar arsebobs samarTlebrivi normebi, romlebic

347 saqarTvelos Sesaxeb Sefasebis angariSi, GRECO Eval I Rep (2001) 5E Final, strasbur-

gi, 2001 wlis 15 ivnisi, 47-e punqti.
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iTvaliswinebs, magaliTad, Sidadisciplinur samarTalwarmoebas saboloo

gadawyvetilebis miRebamde. marTalia, organuli kanonis me-8 muxliT gad-

awyvetileba ganixileba generaluri prokuraturis kolegiis mier, angar-

iSSi xazgasmulia, rom ar arsebobs Sidasauwyebo, damoukidebeli sasamarT-

lo/organo, romelic aRWurvili iqneboda disciplinur sakiTxebze gad-

awyvetilebis miRebis uflebamosilebiT. organuli kanoni arc damakmay-

ofilebel sasaCivro warmoebas (grievance procedure) ar iTvaliswinebs.348

rac Seexeba rekomendacias sxvadasxva qveynis prokuraturis organoebT-

an saerTaSoriso samarTlebrivi TanamSromlobis konteqstSi uSualo kon-

taqtebis xelSewyobis Taobaze, organuli kanonis 47-e muxli iTvaliswinebs

saqarTvelos generaluri prokuraturis uflebas, kavSiri daamyaros sxva

qveynebis Sesabamis organoebTan da saerTaSoriso organizaciebTan.

prokuraturis dafinanseba xorcieldeba saqarTvelos saxelmwifo

biujetis saxsrebiT, romelTa odenobac ganisazRvreba parlamentis mier.

6.3. me-6 muxlis me-2 punqti

6.3.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-6 muxlis me-2 punqtis Tanaxmad:

`2. yvela, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

iTvleba udanaSaulod, sanam misi braleuloba damtkicdeba kan-

onis Sesabamisad.~

me-6 muxlis me-2 punqti, inter alia, moiTxovs, rom movaleobebis ganxor-

cieleba sasamarTlos wevrebma ar unda daiwyon winaswar Camoyalibebuli

azriT, rom braldebulma Seracxuli danaSauli marTlac Caidina. mtkice-

bis  tvirTi braldebas akisria da yovelgvari eWvi braldebulis sasarge-

blod unda moqmedebdes.349

6.3.2. saqarTvelos kanonmdebloba

konstituciis me-40 muxlis Tanaxmad:

`1. adamiani udanaSaulod iTvleba, vidre misi damnaSaveoba ar damt-

kicdeba kanoniT dadgenili wesiT da kanonier ZalaSi Sesuli sasa-

marTlos gamamtyunebeli ganaCeniT.

2. aravin ar aris valdebuli amtkicos Tavisi udanaSauloba. bralde-

bis mtkicebis movaleoba ekisreba bralmdebels.

348 iqve, 50-e punqti.

349 barbera, mesege da xabardo espaneTis winaaRmdeg (Barberà, Messegué and Jabardo v.
Spain), 1988 wlis 6 dekemberi, Series A no. 146, 67-e-68-e da 77-e punqtebi.
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3. dadgenileba braldebulis saxiT piris pasuxisgebaSi micemis Ses-

axeb, sabraldebo daskvna da gamamtyunebeli ganaCeni unda emyare-

bodes mxolod utyuar mtkicebulebebs. yovelgvari eWvi, romel-

ic ver dadasturdeba kanoniT dadgenili wesiT, unda gadawydes

braldebulis sasargeblod.~

sisxlis samarTlis saproceso kodeqsis me-10 muxlis 1-li nawili ime-

orebs konstituciis me-40 muxlis 1-li punqtis debulebas, magram iyenebs

sityva ̀ braldebuls~, nacvlad sityvisa ̀ adamiani~, e.i. piri, vinc udana-

Saulod unda iTvlebodes. aRniSnulidan gamomdinare, piri ver SeZlebs

isargeblos udanaSaulobis prezumfciiT, sanam braldebulad ar iqneba

aRiarebuli sisxlis samarTlis saproceso kodeqsiT dadgenili wesiT. me-2

nawili imeorebs me-40 muxlis me-2 punqtis garantias da dasZens, rom

bralmdebels ufleba aqvs, uari Tqvas braldebaze. me-10 muxlis danarCe-

ni debulebebi ucvlelad imeorebs konstituciur normebs.350

sisxlis samarTlis saproceso kodeqsis 439-e muxlis me-5 nawili gan-

sazRvravs udanaSaulobis prezumfciis uzrunvelyofas mosamarTlis

mier saqmis ganxilvisas. ganaCenis an sxva Semajamebeli gadawyvetilebis

gamotanamde mosamarTles ufleba ara aqvs, gamoTqvas azri gansasjelis

damnaSaved Tu udanaSaulod cnobis Sesaxeb.

masobrivi informaciis saSualebebs SeuZliaT, Tavisuflad gaaSuqon sas-

amarTlo procesis mimdinareoba da Sedegebi, oRond am dros maT unda ix-

elmZRvanelon udanaSaulobis prezumfciis principiT (me-16 muxlis me-3

nawili).

udanaSaulobis prezumfciis principi daculi unda iyos gamomZieblis,

prokuroris mier mokvlevisa da winaswari gamoZiebis masalebis gaxmaure-

bis sakiTxis gadawyvetisas (me-16 muxlis me-8 nawili).

6.4. me-6 muxlis me-3 punqtis a) qvepunqti

6.4.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-6 muxlis me-3 punqtis a) qvepunqtis Tanax-

mad:

`3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

aqvs uflebaTa Semdegi minimumi:

a) dauyovnebliv da detalurad ecnobos misTvis gasageb enaze way-

enebuli braldebis arsi da mizezi;~

350 ix. daskvnebi da rekomendaciebi, 6.9.z).
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me-6 muxlis me-3 punqtis a) qvepunqtSi Semdegi sami mTavari moTxovnaa

inkorporirebuli: braldebuli unda iqnes informirebuli mis winaaRm-

deg arsebuli braldebis Sesaxeb, braldebis wayenebis dros351  an samar-

Talwarmoebis dasawyisSi; informacia braldebis Sesaxeb unda wayenebul

iqnes braldebulisaTvis gasageb enaze;  danaSauli, romlis CadenaSic piri

msjavrdebulia, unda iyos is qmedeba, romelSic mas brali edeboda.

6.4.2. saqarTvelos kanonmdebloba

saqarTvelos sisxlis samarTlis saproceso kodeqsi me-6 muxlis me-3

punqtTan SesabamisobaSia. igi iTvaliswinebs braldebis valdebulebas,

rom  piris braldebulis saxiT sisxlis samarTlis pasuxisgebaSi micemis

Sesaxeb dadgenilebaSi unda iyos formulirebuli braldeba da dadge-

nileba unda ecnobos dacvis mxares.

saxeldobr, inter alia, unda iyos kodeqsiT dadgenili wesiT gamomZieb-

lis an prokuroris mier gamotanil dasabuTebul dadgenilebaSi aRniS-

nuli Semdegi: braldebis formulireba, anu inkriminirebuli qmedebis

aRwera, misi Cadenis adgilis, drois, xerxisa Tu saSualebis, iaraRis,

agreTve am qmedebiT gamowveuli Sedegis miTiTebiT; mtkicebulebani,

romlebic sakmarisia dasabuTebuli varaudisaTvis, rom aRniSnuli dana-

Sauli am pirma Caidina; sisxlis samarTlis kodeqsis muxli, muxlis nawili

da qvepunqti, romlebiTac gaTvaliswinebulia es danaSauli.

sisxlis samarTlis kodeqsis sxvadasxva muxliT, muxlis nawiliT an

qvepunqtiT gaTvaliswinebuli ramdenime danaSaulis Cadenis SemTxveva-

Si cal-calke unda iyos miTiTebuli TiToeuli am danaSaulis kvalifika-

cia (282-e muxlis 1-li da me-2 nawilebi).

braldeba wayenebul unda iqnes dadgenilebis gamotanidan ara ugvi-

anes 48 saaTisa, xolo daniSnul dros braldebulis gamoucxadeblobis

SemTxvevaSi – ara ugvianes misi moyvanidan 24 saaTSi. Tu piri eWvmitani-

lis saxiT iyo dakavebuli, dakavebis Sesaxeb oqmis Sedgenidan ara ugvi-

anes 48 saaTisa gamotanil unda iqnes dadgenileba piris braldebulad

pasuxisgebaSi micemis Sesaxeb, waeyenos braldeba da daikiTxos bralde-

bulis saxiT.

gamomZiebeli an prokurori valdebulia, braldebis wayenebis dros

uzrunvelyos damcvelis monawileoba (283-e muxli).

braldebis wayenebis process aregulirebs 284-e muxli. gamomZiebeli

an prokurori braldebis wasayeneblad gamoZaxebul pirsa da mis damcv-

els gaacnobs dadgenilebas piris braldebulad pasuxisgebaSi micemis

Sesaxeb. gamomZiebeli piris pasuxisgebaSi micemis Sesaxeb dauyovnebliv

acnobebs prokurors. gamoZaxebuli piri da damcveli werilobiT adas-

tureben, rom isini gaecnen dadgenilebas. dadgenilebis asls, braldebu-

lis uflebebisa da movaleobebis nusxiT, gamomZiebeli an prokurori ga-

dascems braldebulsa da damcvels. garda amisa, gamomZiebeli an proku-

351 konvenciis mniSvnelobiT.
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rori, damcvelis monawileobiT, braldebuls ganumartavs mis ufleba-

movaleobebs (iqve, 1-li nawili).

aRniSnuli muxlebi ar iTvaliswinebs zepiri Tu werilobiTi Targmnis

uzrunvelyofis valdebulebas. amis zogadi valdebuleba inkorporire-

bulia sisxlis samarTlis saproceso kodeqsis me-100 muxlSi,352 romlis

Tanaxmadac, Tarjimans iZaxeben, roca braldebulma, eWvmitanilma, dam-

cvelma, dazaralebulma, samoqalaqo mosarCelem, samoqalaqo mopasuxem,

maTma warmomadgenlebma, procesis sxva monawileebma ar ician an saTana-

dod ar ician samarTalwarmoebis ena; an saWiroa meore enidan iTargmnos

esa Tu is werilobiTi teqsti (1-li nawilis a)-b) qvepunqtebi).353 284-e mux-

lis 1-li nawili savsebiT cxadad moiTxovs, rom dacvisaTvis wayenebuli

braldeba faqtobrivad gasagebi unda iyos da enis arcodnis SemTxvevaSi

saWiroa Tarjimnis/mTargmnelis daxmareba. am normas avsebs 76-e muxlis

me-2 nawili, romlis Tanaxmadac, braldebis wayenebisas braldebuls ga-

daecema mis mSobliur an misTvis gasageb enaze Targmnili asli dadgenileb-

isa braldebulad pasuxisgebaSi micemis Sesaxeb.

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs me-6 muxlis me-3

punqtis moTxovnas. 285-e muxlis 1-li nawilis Tanaxmad, winaswari gamoZie-

bisas wayenebuli braldebis Secvlis an Sevsebis saWiroebis SemTxvevaSi

gamomZiebels 283-e-284-e muxlebiT dadgenili moTxovnebis dacviT gamo-

aqvs axali dadgenileba piris braldebulad sisxlis samarTlis pasuxis-

gebaSi micemis Sesaxeb.

kodeqsis 472-e muxli aregulirebs braldebis arsis mosamarTlis mier

gansasjelisaTvis gacnobas sasamarTlo gamoZiebis dawyebamde. sasamarT-

lo sxdomis Tavmjdomare valdebulia, ganumartos gansasjels wayenebu-

li braldebis arsi, misi qmedebis kvalifikacia da sisxlis samarTlis kod-

eqsiT gaTvaliswinebuli sasjeli, wardgenili samoqalaqo sarCelis

safuZveli da odenoba. Tu gansasjeli ramdenimea, aseTi ganmarteba yov-

el maTgans unda mieces.

6.5. me-6 muxlis me-3 punqtis b) qvepunqti

6.5.1. evropuli konvencia da misi ganmarteba

konvenciis me-6 muxlis me-3 punqtis b) qvepunqtis Tanaxmad:

`3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

aqvs uflebaTa Semdegi minimumi:

352 ix. agreTve me-6 muxlis me-3 punqtis e) qvepunqtTan Sesabamisobis mimarTebiT.

353 amasTan, wesebi, romlebic exeba Tarjimans, vrceldeba im pirzec, romelsac es-

mis yru-munjTa niSnebi da romelic mowveulia samarTalwarmoebaSi monawileo-

bisaTvis (sisxlis samarTlis kodeqsis me-100 muxlis me-3 nawili).
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...

   b) mieces sakmarisi dro da SesaZlebloba dacvis mosamzadeblad;~

me-6 muxlis me-3 punqtis b) qvepunqtiT gansazRvruli ufleba gulisx-

mobs, rom dacvis advokati unda dainiSnos droulad, raTa dacvis saTan-

adod momzadebis saSualeba arsebobdes.354 braldebulis/gansasjelis

Sexvedra advokatTan unda iyos SeuzRudavi da konfidenciuri da mosa-

marTlisa Tu prokurorisagan winaswari nebarTvis aReba saWiro ar unda

iyos. winaswari patimrobis sanqcirebisas mosamarTles  unda ekisrebodes

aRniSnuli uflebis ganmartebis valdebuleba. rac Seexeba Tavisufleb-

is aRkveTis adgilis xelmZRvanelobas, maTze dakisrebuli unda iyos jer-

ovani pirobebis Seqmnis valdebuleba, raTa SesaZlebeli iyos piris ad-

vokatTan konfidenciuri Sexvedra ise, rom administraciam maT saubars

ver mousminos. piris mier advokatTan SeuzRudavi urTierToba sa-

marTliani sasamarTlo ganxilvis koncefciaSi centraluri mniSvnelo-

bis sakiTxad iTvleba da roca arsebobs mtkiceba imis Taobaze, rom saTa-

nado SesaZleblobebi uzrunvelyofili ar yofila, mosamarTlem unda

gadawyvitos, SeiZleba Tu ara sasamarTlo ganxilvis gagrZeleba me-6 mux-

lis me-3 punqtis b) qvepunqtis daurRvevlad.355

6.5.2. saqarTvelos kanonmdebloba

saqarTvelos kanonmdebloba me-6 muxlis me-3 punqtis b) qvepunqtiT

gaTvaliswinebul garantias ar iTvaliswinebs. igi ganamtkicebs dacvis

uflebas: ̀ dacvis ufleba garantirebulia~356 da dakavebul da dapatimre-

bul pirs ̀ dakavebis an dapatimrebisTanave SeuZlia moiTxovos damcvel-

is daxmareba, rac unda dakmayofildes~.357 am muxlebze mainc mieTiTa sa-

konstitucio sasamarTloSi Setanil konstituciur sarCelSi, sadac mosa-

rCele sisxlis samarTlis saproceso kodeqsis im muxlebis arakon-

stituciurobas amtkicebda, romlebic iTvaliswinebs uflebas dacvis

mosamzadeblad saWiro drosa da SesaZleblobaze. sakonstitucio sasa-

marTlom ufleba dacvis mosamzadeblad saWiro drosa da SesaZleblobaze

konstituciiT garantirebuli dacvis uflebaSi  moiazra da sadavo norme-

bis konstituciurobaze imsjela. kerZod,  Tavis 2003 wlis 29 ianvris gad-

awyvetilebaSi sakonstitucio sasamarTlom arakonstituciurad gamoacx-

ada normebi, romlebic eWvmitanilisa da braldebulis advokatTan Sexve-

dris xangrZlivobas erT saaTamde zRudavda.358

354 komisiis gadawyvetileba saqmeze _ X da Y avstriis winaaRmdeg (X and  Y v. Austria).
15 DR 160.

355 kempbeli da feli gaerTianebuli samefos winaaRmdeg (Campbell and Fell v. the Unit-
ed Kingdom), 1984 wlis 28 ivnisi, Series A no. 80.

356 42-e muxlis me-3 punqti.

357 me-18 muxlis me-5 punqti.

358 73-e muxlis 1-li nawilis d) qvepunqtis bolo debuleba (`dReSi ara umetes erTi

saaTisa~), 284-e muxlis me-2 nawilis bolo debuleba (`damcvelTan konsultaci-

isaTvis pirispir Sexvedris vada ar unda aRematebodes erT saaTs~).
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sisxlis samarTlis saproceso kodeqsi iTvaliswinebs braldebulis

uflebas, iqonios sakmarisi dro da SesaZlebloba dacvis mosamzadeblad.

sisxlis samarTlis saproceso kodeqsi damcvelTan daubrkolebel Sexve-

drebze uflebas iTvaliswinebs.

dakavebul, dapatimrebul an samedicino dawesebulebaSi eqspertiz-

isaTvis moTavsebul pirs SesaZlebloba unda hqondes, pirispir – raode-

nobisa da xangrZlivobis SeuzRudavad – Sexvdes Tavis damcvels, Tu kod-

eqsiT sxva ram ar aris dadgenili; isargeblos sakanonmdeblo masalebiTa

da iuridiuli literaturiT, iqonios qaRaldi da sakancelario sagnebi

saCivrebis, Suamdgomlobebisa da sxva dokumentebis Sesadgenad (136-e

muxlis me-6 nawili).

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs damcvelis ufle-

bas, daubrkoleblad Sexvdes dasacav pirs marto da yovelgvari meTva-

lyureobis gareSe, agreTve Tavisuflebis SezRudvis an Tavisuflebis

aRkveTis adgilis administraciisa da gamoZiebis organos mxriv Sexvedris

raodenobisa da xangrZlivobis SeuzRudavad, garda 73-e muxlis 1-li naw-

ilis d) qvepunqtiT gaTvaliswinebuli SemTxvevebisa (84-e muxlis me-3

nawilis b) qvepunqti).

rac Seexeba dakavebulTa da dapatimrebulTa ganTavsebis adgilis ad-

ministraciis saproceso valdebulebas, administracia valdebulia, ad-

vokaturis mier gacemuli orderisa da piradobis mowmobis warmodgenis

Semdeg uzrunvelyos dakavebulisa da dapatimrebulis pirispir Sexve-

dra damcvelTan Sexvedris raodenobisa da xangrZlivobis SeuzRudavad,

garda 73-e muxlis 1-li nawilis d) qvepunqtiT gaTvaliswinebuli

SemTxvevebisa.

Tavis 2003 wlis 29 ianvris gadawyvetilebaSi sakonstitucio sasamarT-

lom ganacxada, rom ver imsjelebda 84-e muxlis me-3 punqtis b) qvepun-

qtisa da 137-e muxlis 1-li nawilis debulebaze, ̀ garda 73-e muxlis 1-li

nawilis d) qvepunqtiT gaTvaliswinebuli SemTxvevebisa~, gamomdinare

iqidan, rom es e.w. teqnikuri normaa.359

`patimrobis moxdis wesis Sesaxeb debuleba~,360 romelic aregulirebs

sapyrobilis sapatimro dawesebulebaSi braldebulisa da gansasjelis

(isini moixseniebian rogorc ̀ patimrebi~) yofnis wessa da pirobebs Seesa-

bameba me-6 muxlis me-3 punqtis b) qvepunqtis moTxovnebs. me-19 muxlis

me-9 punqtiT, patimars aqvs Tavis damcvelTan Sexvedris SeuzRudavi

ufleba, rogorc es sisxlis samarTlis saproceso kodeqsiT regulirde-

ba. Sexvedra tardeba gamyofi zRudis gareSe, raodenobisa da droSi

SezRudvis gareSe. sapyrobilis momsaxures ufleba aqvs, vizualurad,

mosmenis gareSe, akvirdebodes Sexvedras

`patimrobis moxdis wesis Sesaxeb debulebis~ me-13 muxli patimris mier

werilebis miReba-gagzavnas aregulirebs. me-8 punqtiT, korespondencia

unda gaigzavnos da miRebul iqnes 3 dRis ganmavlobaSi patimris mier ad-

359 ix. daskvnebi da rekomendaciebi, 6.9.T).

360 damtkicebulia iusticiis ministris 1999 wlis 28 dekembris brZanebiT.
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ministraciisaTvis maTi Cabarebis an sapyrobileSi maTi miRebis dRidan,

rac konvenciis me-6 muxlis me-3 punqtis b) qvepunqtTan SesabamisobaSia.361

konvenciasTan winaaRmdegobaSi modis norma, romelic iTvaliswinebs, rom

korespondencia Semowmebas eqvemdebareba da ar iTvaliswinebs gamonakliss

damcvelTan warmoebul mimowerasTan dakavSirebiT (iqve, me-2 punqti).

evropulma sasamarTlom daadgina, rom Careva me-8 muxlis sawinaaRm-

degoa, Tu igi ar xorcieldeba `kanonis safuZvelze~, ar isaxavs erT an

met kanoniT gaTvaliswinebul mizans da ar aris `aucilebeli demokra-

tiul sazogadoebaSi~.362 savaraudod, es moTxovnebi debulebis me-13 mux-

liT gaTvaliswinebuli ar aris.363

rac Seexeba im moTxovnasTan Sesabamisobas, romlis Tanaxmadac, dam-

cveli unda dainiSnos droulad, raTa SesaZlebeli iyos dacvis saTana-

dod momzadeba, sisxlis samarTlis saproceso kodeqsis 83-e muxlis me-2

nawili Semdegs iTvaliswinebs:

`Tu eWvmitanili an braldebuli dakavebulia, mas eZleva dro ara nak-

leb 3 saaTisa, raTa SearCios da moiwvios misTvis sasurveli damcveli. Tu

am vadaSi eWvmitanilis, an braldebulis mier SerCeuli damcveli ver

gamocxaddeba, momkvlevi, gamomZiebeli, prokurori valdebulni arian,

SesTavazon eWvmitanilsa da braldebuls damcvelis daniSvna. eWvmitanils

da braldebuls, romlebmac uari ganacxades damcvelis daniSvnaze, ufle-

ba aqvT, TavianTi arCeuli damcvelis gamocxadebamde dacva damoukide-

blad ganaxorcielon. Tu eWvmitanilis an braldebulis dakavebisas gam-

ovlinda kodeqsis 81-e muxliT gaTvaliswinebuli romelime garemoeba,364

momkvlevs, gamomZiebels, prokurors ufleba ara aqvT miiRon dakavebu-

li eWvmitanilisa da braldebulis uari damcvelis daniSvnaze da zemoaR-

niSnuli vadis gasvlis Semdeg dauniSnon maT damcveli.~

aRniSnuli normis konstituciuroba sakonstitucio sasamarTloSi

gasaCivrda im safuZvelze, rom igi, savaraudod, konstituciiT miniWebu-

li dacvis uflebas arRvevda.

am normis or winadadebasTan dakavSirebiT, sakonstitucio sasamarT-

lom Tavis gadawyvetilebaSi365 daadgina, rom norma miuTiTebs minimalur

da ara maqsimalur zRvarze, romlis ganmavlobaSic braldebuli valde-

bulia, SearCios da moiwvios damcveli. sasamarTlom xazi gausva, rom  sa-

davo norma praqtikaSi unda ganimartos rogorc gonivruli dro, romel-

ic aucilebelia damcvelis xelmisawvdomobaze uflebis efeqtianad ganx-

orcielebisaTvis.366 aqedan gamomdinare, sasamarTlom ar daakmayofila

normis arakonstituciurad gamocxadebis Sesaxeb moTxovna.

361 domeniCini italiis winaaRmdeg (Domenichini v. Italy), 1996 wlis 15 noemberi, Reports
1996-V.

362 labita italiis winaaRmdeg (Labita v. Italy), 2000 wlis 6 aprili, ECHR 2000-IV 175-e-

178-e puqtebi.

363 ix. daskvnebi da rekomendaciebi, 6.9.i).

364 iZulebiTi dacvis ganmapirobebeli garemoebebis Sesaxeb, ix. qvemoT.

365 2003 wlis 29 ianvari.

366 normis danarCen debulebebTan dakavSirebiT, ix. qvemoT.



169

sisxlis samarTlis saproceso kodeqsi braldebulisa da misi damcve-

lis mier saqmis masalebze xelmisawvdomobis Sesaxeb detalur debule-

bebs iTvaliswinebs.

sisxlis samarTlis saproceso kodeqsis Tanaxmad, dacvis mier saqmis

masalebis gacnoba misi uflebaa. procesis monawileebs ufleba aqvT moiTx-

ovon saqmis gacnobis droisa da adgilis Secvla, uari Tqvan saqmis gac-

nobaze an nawilobriv gaecnon mas (401-e muxlis me-3 nawili).

sisxlis samarTlis saproceso kodeqsi nebas iZleva procesis monawi-

lis SuamdgomlobiT da misive xarjebiT saqmeSi arsebuli yvela dokumen-

tis an dokumentTa nawilis aslebis gadaRebisas. procesis monawiles

ufleba aqvs, gaecnos sisxlis samarTlis saqmeze darTul nivTier mtkice-

bulebas, fono-, foto-, kino-, video- da audiodokumentebs (402-e mux-

lis me-2 nawili). braldebuls ufleba aqvs, gaecnos saqmes individualu-

radac da damcvelTan erTad. procesis monawilis SuamdgomlobiT, sapa-

tio mizezis arsebobisas, saqmis gacnoba SeiZleba gadaidos ara umetes 7

dRiT. Tu damcveli daniSnul vadaSi ar gamocxaddeba saqmis gasacnobad,

braldebuls ufleba aqvs, momdevno 2 dRis manZilze moiwvios sxva dam-

cveli, anda moiTxovos misi daniSvna saxelmwifos xarjze (404-e muxli).

405-e muxlis me-2 da me-3 nawilebiT, procesis monawileebs sisxlis sa-

marTlis saqmis yvela tomi gasacnobad unda waredginoT Tanamimdevru-

lad an erTdroulad. saqme gasacnobad cal-calke waredgineba yovel

braldebuls, xolo samoqalaqo mopasuxes – samoqalaqo sarCelis nawilSi

(405-e muxlis me-2 da me-3 nawilebi). roca erT warmoebaSi ramdenime sisx-

lis samarTlis saqmea gaerTianebuli, procesis yoveli monawile ecnoba

mxolod im masalas, romelic dakavSirebulia misTvis wayenebul bralde-

basTan. braldebulsa da mis damcvels SeuZliaT, gaecnon saqmis sxva masa-

lasac mxolod im SemTxvevaSi, Tu es dacvis uflebis uzrunvelsayofad

aris aucilebeli (iqve, me-5 nawili).

pirs, romelic ecnoba saqmes, ufleba aqvs gaakeTos amonaweri, Tavisi

xarjiT gadaiRos nebismieri saproceso dokumentis asli (iqve, me-6 nawi-

li).

sisxlis samarTlis kodeqsi krZalavs advokatisaTvis imis uflebis

SezRudvas, rom saxelmwifo saidumloebis Semcvel saqmis masalebs gaec-

nos (405-e muxlis me-8 nawili).

dauSvebelia saqmis gacnobis drois SezRudva an procesis monawilis

iZuleba, daaCqaros saqmis gacnoba, Tu kodeqsiT sxva ram ar aris dadgeni-

li. Tu procesis monawile Segnebulad aWianurebs saqmis gacnobas,

gamomZiebels ufleba aqvs, gamoitanos prokuroris mier sanqcirebuli

dadgenileba saqmis gacnobis gonivruli da sakmarisi vadis miTiTebiT.

saqmis gasacnobad mxares unda gamoeyos dRe-RameSi ara nakleb 6 da ara

umetes 8 saaTisa (406-e muxlis 1-li-me-3 nawilebi).

braldebulis samarTalSi micemis Semdeg, saqmis sasamarTlo ganxil-

vis dawyebamde 5 dRis vadaSi, xolo rTul saqmeebze – 10 dRis vadaSi gan-

sasjels, mis damcvels ufleba aqvT, damatebiT gaecnon saqmis masalebs.

Tu saqmis sasamarTlo ganxilvaSi monawileobs damcveli, romelsac wi-
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naswar gamoZiebaSi monawileoba ar miuRia, an Tu gansasjeli winaswari

gamoZiebis damTavrebisas saqmis masalebs ar gascnobia, maT ufleba aqvT,

saqmis sasamarTlo ganxilvis dawyebamde 10 dRis vadaSi, xolo rTul da

mravalepizodian saqmeebze 30 dRis vadaSi gaecnon saqmes, gaakeTon saTa-

nado amonawerebi da gadaiRon aslebi (429-e muxli).

sasamarTlo valdebulia, misces sakmarisi dro saqmis masalebis gasac-

nobad damcvels, romelic SeirCa gansasjelis mier an dainiSna sasamarT-

los mier advokatis 10 dReze met xans gamoucxadeblobiss gamo (445-e

muxlis me-2 nawili).

563-e muxlis Tanaxmad, Tu braldebuli an misi damcveli saqmis yvela

masalis gacnobis uflebiT ar iqnen uzrunvelyofili, es sisxlis samarT-

lis saproceso kanonis arsebiT darRvevad CaiTvleba. aRniSnul

SemTxvevaSi ganaCeni yvela SemTxvevaSi unda gauqmdes sakasacio warmoe-

baSi.

rac Seexeba imas, rom mosamarTle valdebulia, winaswari patimrobis san-

qcirebisas ganmartos me-6 muxlis me-3 punqtis b) qvepunqtiT gaTvaliswineb-

uli ufleba, sisxlis samarTlis saproceso kodeqsis 73-e muxlis 1-li naw-

ilis n) qvepunqti adgens, rom eWvmitanils ufleba aqvs, miiRos procesis

mwarmoebeli Tanamdebobis pirisagan amomwuravi ganmarteba Tavisi ufle-

bebis Sesaxeb. 76-e muxlis me-2 nawilis Tanaxmad, braldebuls aqvs eWvmi-

tanilis yvela saproceso ufleba, zemoaRniSnuli uflebis CaTvliT. bral-

debuli agreTve uflebamosilia, procesis mwarmoebeli organosagan mii-

Ros werilobiTi Setyobineba Tavisi uflebebis Sesaxeb da maTi ganmarteba

(76-e muxlis me-3 nawili). sisxlis samarTlis saproceso kodeqsi Sesabamisad

iTvaliswinebs procesis mwarmoebeli organoebis valdebulebas ufleba-

Ta ganmartebisa da maTi ganxorcielebis uzrunvelyofis Taobaze (146-e

muxlis me-5 nawili; 289-e muxlis 1-li nawili; 467-e muxli).

6.6. me-6 muxlis me-3 punqtis g) qvepunqti

6.6.1. evropuli konvencia da misi ganmarteba

konvenciis me-6 muxlis me-3 punqtis g) qvepunqtis Tanaxmad:

`3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

aqvs uflebaTa Semdegi minimumi:

...

b) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT, an,

Tu mas ar gaaCnia sakmarisi saxsrebi samarTlebrivi daxmarebis as-

anazRaureblad, mieces amis SesaZlebloba ufasod, rodesac mar-

Tlmsajulebis interesebi amas moiTxovs;~
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6.6.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis Tanaxmad, dacvis ufleba garantirebulia

(42-e muxlis me-3 punqti) da dakavebul da dapatimrebul pirs dakaveba/

dapatimrebisTanave SeuZlia moiTxovos damcvelis daxmareba. moTxovna

unda dakmayofildes (me-18 muxlis me-5 punqti).

sisxlis samarTlis kodeqsis Tanaxmad, sasamarTlo da Tanamdebobis

piri, romlebic sisxlis samarTalwarmoebas axorcieleben, valdebulni

arian eWvmitanili, braldebuli da gansasjeli uzrunvelyon dacvis

uflebiT, ganumarton maTi uflebebi, miscen SesaZlebloba, daicvan Tavi

kanoniT nebadarTuli yvela saSualebiT, daicvan maTi uflebebi da Tavis-

uflebebi. dacvis uflebiT uzrunvelyofil unda iqnes piri, romlis mi-

marTac warmoebs saqme samedicino xasiaTis iZulebiTi RonisZiebis ga-

mosayeneblad, agreTve msjavrdebuli da gamarTlebuli ganaCenis an sxva

Semajamebeli sasamarTlo gadawyvetilebis gasaCivrebis SemTxvevaSi. sis-

xlis samarTlis saqmeSi damcvelis an kanonieri warmomadgenlis monaw-

ileoba ar arTmevs dasacav pirs Tavis uflebebs (me-11 muxli).

44-e muxli, romelic sisxlis samarTlis kodeqsSi gamoyenebul ter-

minebs ganmartavs, dacvis mxares ganmartavs rogorc eWvmitanils, bral-

debuls, gansasjels, damcvels, braldebulis mSobels an sxva kanonier

warmomadgenels, samoqalaqo mopasuxesa da mis warmomadgenels (me-20 naw-

ili). apelanti da kasatori ar arian moxseniebuli am siaSi, Tumca me-6 mux-

li ar uzrunvelyofs gasaCivrebis uflebas, aramed moiTxovs, rom, roca

arsebobs saapelacio/sakasacio warmoeba, igi SesabamisobaSi unda iyos

evropul konvenciasTan. me-11 muxlTan mimarTebiT 44-e muxlis me-20 naw-

ilis Seusabamoba SeiZleba mxolod teqnikur mxared CaiTvalos, magram

saTanado cvlilebebs mainc saWiroebs.

procesis mwarmoebel organos ufleba ara aqvs SezRudos eWvmitanili

da braldebuli damcvelis arCevisas (78-e muxlis me-3 nawili).

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs dacvis uflebiT

uzrunvelyofis or SesaZleblobas: dacva SeTanxmebiT da dacva daniS-

vniT. pirveli wesis Tanaxmad, eWvmitanils, braldebuls (gansasjeli ar

aris miTiTebuli), maT naTesavebs, sxva pirebs SeuZliaT, advokatTan da-

don SeTanxmeba sisxlis samarTlis saqmeSi misi monawileobis Sesaxeb (79-e

muxli). meore wesiT, organo, romelic process awarmoebs, valdebulia,

eWvmitanils, braldebulsa da gansasjels maTi TanxmobiT saxelmwifos

xarjze dauniSnos damcveli-advokati, Tu isini arasmqoneni arian, rac

dasturdeba adgilobrivi TviTmmarTvelobis an mmarTvelobis organos

mier gacemuli dokumentiT. gadaxdisuunarobis damadasturebeli doku-

mentis wardgenis SeuZleblobis SemTxvevaSi eWvmitanilis, braldebuli-

sa da gansasjelisaTvis saxelmwifos xarjze advokatis mowvevis Sesaxeb

gadawyvetilebas iRebs procesis mwarmoebeli organo. dacva daniSvniT

anazRaurdeba saxelmwifo biujetidan. dacva daniSvniT gamoiyeneba mx-

olod im SemTxvevaSi, roca eWvmitanils an braldebuls ar mouwvevia dam-

cveli SeTanxmebiT. saxelmwifo organos, romelic process awarmoebs,

agreTve advokatTa kolegiasa da advokatTa sxva gaerTianebas ufleba
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aqvT, eWvmitanili da braldebuli gaaTavisuflon dacvis safasurisagan

sxva SemTxvevaSic, romelic am muxlSi ar aris aRniSnuli. procesis mwar-

moebeli organos mier damcvelis safasuris gadaxdisagan ganTavisufleb-

is SemTxvevaSi saxelmwifo kisrulobs misi Sromis anazRaurebis mTel xar-

jebs (me-80 muxli).

eWvmitanils, braldebulsa da gansasjels ufleba aqvT, mTeli proce-

sis manZilze uari Tqvan damcvelis daniSvnaze an daniSnul damcvelze da

moiwvion igi SeTanxmebiT, an dacva damoukideblad ganaxorcielon. aseTi

uari dasaSvebia mxolod TviT eWvmitanilis, braldebulisa da gansasje-

lis iniciativiT. eWvmitanils, braldebulsa da gansasjels ufleba aqvT,

Secvalon TavianTi pozicia da kvlav moiTxovon damcvelis daniSvna an

moiwvion damcveli SeTanxmebiT. eWvmitanilis, braldebulisa da gansas-

jelis moTxovna saqmeSi monawile maTi damcvelis Secvlisa da axali dam-

cvelis mowvevis Sesaxeb unda dakmayofildes, Tu Secvla miznad ar isax-

avs procesis gaWianurebas an procesis sxva monawilisaTvis xelis SeSlas

mis uflebamosilebaTa ganxorcielebaSi (78-e muxli).367

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs iZulebiT dac-

vas. organos, romelic process awarmoebs, ufleba ara aqvs, miiRos eWvmi-

tanilis, braldebulis, gansasjelis, xolo Tu pirs eniSneba samedicino

xasiaTis iZulebiTi RonisZieba, – am piris an misi kanonieri warmomadgen-

lis uari damcvelis daniSvnaze, Tu: eWvmitanili, braldebuli an gansas-

jeli arasrulwlovania; eWvmitanils, braldebuls an gansasjels aqvs

fizikuri an fsiqikuri nakli, romelic aZnelebs dacvis uflebis ganxor-

cielebas; eWvmitanilma, braldebulma an gansasjelma ar icis samarTal-

warmoebis ena; eWvmitanils, braldebuls an gansasjels Cadenili aqvs

iseTi danaSauli, romlisTvisac SeiZleba sasjelad dainiSnos uvado

Tavisuflebis aRkveTa; piri gaigzavna stacionarul sasamarTlo-fsiqi-

atriul eqspertizaze; eWvmitanilTa, braldebulTa an gansasjelTa in-

teresebs Soris aris winaaRmdegoba da Tundac erT maTgans hyavs damcve-

li; dazaralebulis an samoqalaqo mosarCelis interesebs icavs misi war-

momadgeneli (81-e muxli).

damcveli monawileobs sasamarTlo ganxilvaSi da aqvs iseTive ufle-

bebi, rogoric bralmdebels (445-e muxlis 1-li nawili).

83-e muxlis me-5 nawilis mixedviT, Tu arCeuli an daniSnuli damcveli

monawileobas ver iRebs sisxlis samarTlis saqmeSi avadmyofobis, gamgza-

vrebis an sxva sapatio mizeziT, procesis mwarmoebel organos ufleba

aqvs gadados sagamoZiebo moqmedebis Catareba, romelSic monawileoba

unda mieRo damcvels, an gadados sasamarTlo ganxilva, oRond ara um-

etes 10 dRisa. am vadaSi damcvelis gamoucxadeblobisas gamomZiebeli,

prokurori, sasamarTlo braldebulsa da gansasjels sTavazoben, moi-

wvion sxva damcveli, xolo uaris an dadgenil vadaSi damcvelis gamoucx-

adeblobis SemTxvevaSi iZaxeben damcvels daniSvniT.

367 ix. daskvnebi da rekomendaciebi, 6.9.k).
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Sesityveba `ufleba aqvs~ sakonstitucio sasamarTlos 2003 wlis 29

ianvris gadawyvetilebiT arakonstituciurad gamocxadda.

analogiurad,sisxlis samarTlis saporceso kodeqsis 445-e muxli ar-

egulisrebs imave sakiTxs sasamarTlo ganxilvasTan mimarTebiT. Tu dam-

cveli ar gamocxadda, saqmis ganxilva unda gadaidos. sasamarTlo sx-

domaze gamoucxadebeli damcvelis Secvla SeiZleba gansasjelis Tanx-

mobiT. Tu gansasjelis mier mowveuli damcvelis monawileoba SeuZlebe-

lia xangrZlivi drois (10 dReze meti) ganmavlobaSi, sasamarTlo gadadebs

ganxilvas da gansasjels SesTavazebs, airCios sxva damcveli, an daniSnavs

axals. damcvelis Secvlis sakiTxis gadawyvetisas sasamarTlo iTval-

iswinebs aseTi gadawyvetilebis mizanSewonilobas. Tu saqme ixileba ori

an meti gansasjelis mimarT da sasamarTlo gamoZiebis stadiaze romelime

maTganis damcveli sxdomaze ar gamocxadda, sasamarTlos SeuZlia, saqmis

ganxilva ganagrZos sxvaTa mimarT, Tu es ar Selaxavs gansasjelis inter-

esebs da gavlenas ar moaxdens sasamarTlo gamoZiebis sisrulesa da obieq-

turobaze (iqve, me-2 da me-3 nawilebi).

563-e muxlis Tanaxmad, saqmis gamoiZieba da ganixilva damcvelis

monawileobis gareSe, roca kanoniT misi monawileoba savaldebulo iyo,

kanonis arsebiT darRvevad CaiTvleba da ganaCeni sakasacio samarTal-

warmoebaSi yvela SemTxvevaSi gauqmebas eqvemdebareba.

sakonstitucio sasamarTlom Tavis gadawyvetilebaSi368 daadgina,

rom eWvmitanilisa da braldebulis damcvelTa raodenobis samamde

SezRudva dacvis uflebas ar arRvevs (73-e da 76-e muxlebi).

konvencia ufaso iuridiul daxmarebaze uflebas sisxlis samarTal-

warmoebasTan mimarTebiT iTvaliswinebs, magram roca marTlmsajulebis

interesebi moiTxovs, sasamarTlo aRniSnul uflebas samoqalaqo warmoe-

bazec ganavrcobs.369

samoqalaqo samarTlis kodeqsiT,370 roca mxares ar SeuZlia advokatis

xarjebis anazRaureba, sasamarTlos ufleba aqvs, am mxaris Suamdgomlo-

bis safuZvelze moiwvios advokati saxelmwifos xarjiT, Tu gansaxilve-

li saqmis mniSvnelobisa da sirTulis gamo advokatis monawileoba am saqmis

ganxilvaSi mizanSewonilia. aseT SemTxvevaSi advokati miiRebs anazRau-

rebas davis sagnis Rirebulebis 4%-iani odenobiT saxelmwifo salaro-

dan (samoqalaqo saproceso kodeqsis 47-e muxlis me-2 nawili).

368 2003 wlis 29 ianvari.

369 eiri irlandiis winaaRmdeg (Airey v. Ireland),1979 wlis  9 oqtomberi, Series A no. 32.

370 1997 wlis 14 noemberi.
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6.7. me-6 muxlis me-3 punqtis d) qvepunqti

6.7.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-6 muxlis me-3 punqtis d) qvepunqtis Tanax-

mad:

“3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

aqvs uflebaTa Semdegi minimumi:

...

d)  dakiTxos an daikiTxon mis winaaRmdeg Cvenebis mimcemi mowmeebi

da uzrunvelyofil iqnes dacvis mowmeTa daswrebiT da dakiTxviT

mis winaaRmdeg Cvenebis mimcem mowmeTa Tanabar pirobebSi;~

saerTo principi aseTia: pirs unda eZleodes saSualeba, gamoiZaxos da

dakiTxos is mowmeebi, romelTa Cvenebasac igi mis saqmesTan SemxeblobaSi

miiCnevs da unda SeeZlos dakiTxos braldebis mier mowveuli nebismieri

mowme, romlis Cvenebasac igi eyrdnoba. me-6 muxlis me-3 punqtis d) qvepun-

qti ar aZlevs gansasjels absolutur uflebas, moiwvios yvela mowme da

ar aiZulebs erovnul sasamarTloebs, mousminos yvela gamoZaxebul

mowmes. Sidasaxelmwifoebrivi kanonmdebloba SeiZleba iTvaliswinebdes

mowmeTa daSvebis pirobebs da uflebamosil organoebs SeuZliaT, uari

Tqvan mowmis mowvevis moTxovnis dakmayofilebaze, Tu, savaraudod, miRe-

bul Cvenebas arsebiTi mniSvneloba ar eqneba.

6.7.2. saqarTvelos kanonmdebloba

konstituciis 42-e muxlis me-6 punqtiT, `braldebuls ufleba aqvs

moiTxovos Tavisi mowmeebis iseTsave pirobebSi gamoZaxeba da dakiTxva,

rogoric aqvT braldebis mowmeebs.~

konstitucia ar miuTiTebs gansasjelze, romlis statusic sisxlis

samarTlis saproceso kodeqsis mixedviT braldebulisagan gansxvavde-

ba.371 kerZod, es aris braldebuli, romelic micemulia samarTalSi kod-

eqsiT dadgenili wesiT.372

sisxlis samarTlis saproceso kodeqsis 110-e muxlis me-2 nawilis e)

qvepunqtiT mowmis Cveneba sisxlis samarTlis procesSi mtkicebulebad

daSvebulia. es aris Setyobineba faqtobrivi monacemebis Sesaxeb, rom-

lebic unda dadgindes sisxlis samarTlis saqmeze. mowmis Setyobineba

mtkicebuleba ver iqneba, Tu is mowodebuli faqtis wyaros ver miuTiTebs,

an Tu dadgindeba, rom mas fsiqikuri avadmyofobis, Wkuasustobis an

mcirewlovanebis gamo ar SeuZlia, sworad aRiqvas, daixsomos da aRidgi-

371 44-e muxlis 25-e nawili.

372 ix. daskvnebi da rekomendaciebi, 6.9.l).
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nos faqtebi (117-e muxli). amas garda, sisxlis samarTlis saproceso kod-

eqsi iTvaliswinebs mxareTa uflebas, inter alia, sruli Tanasworobis

safuZvelze warmoadginon mtkicebulebani, monawileoba miiRon maT

gamokvlevaSi, ganacxadon Suamdgomloba da acileba, gamoTqvan sakuTari

azri sisxlis samarTlis saqmis nebismier sakiTxze (115-e muxlis me-3 naw-

ili). es wesi vrceldeba rogorc winaswari gamoZiebis, ise sasamarTlo ganx-

ilvis stadiaze, saapelacio/sakasacio samarTalwarmoebis CaTvliT. wi-

naswari gamoZiebis stadiaze kodeqsi specialurad gansazRvravs bral-

debulis uflebas, moiTxovos dapirispireba im pirTan, romelic amxels

mas danaSaulis CadenaSi (76-e muxlis me-3 nawili).

sasamarTlo ganxilvis mimdinareobisas mxareTa Tanasworobas sasamarT-

lo sxdomis Tavmjdomare uzrunvelyofs. am konteqstSi 437-e muxli miu-

TiTebs sxdomis Tavmjdomaris uflebaze da ara valdebulebaze, rac

mxolod kodeqsis momzadebisas daSvebul teqnikur xarvezad SeiZleba

CaiTvalos.373

 rodesac iTvaliswinebs ufleba-movaleobebs, sisxlis samarTlis

saproceso kodeqsi moixseniebs mowmes zogadad ise, rom ar ganasxvavebs

dacvisa da braldebis mxareTa mowmeebs. dacvisa da braldebis mowmeebi

kodeqsSi dasaxelebulni arian dakiTxvis wesis gansazRvrisas. Sejibre-

biTobis principis Sesabamisad, braldebis an dacvis mxare dakiTxavs

mowmes, mowinaaRmdege mxare kiTxvebs usvams dakiTxul mowmes (jvaredi-

ni dakiTxva) da mowmis gamomZaxebeli mxare isev usvams mas kiTxvebs (xe-

laxali dakiTxva).374

mxaris SuamdgomlobiT gamoZaxebul mowmes jer dakiTxavs am Suamdgom-

lobis aRmZvreli piri, Semdeg – am mxaris warmomadgeneli sxva pirebi,

bolos ki – mowinaaRmdege mxaris warmomadgenlebi da sasamarTlo. amis

Semdeg mowmes kiTxvebs usvams misi gamomZaxebeli piri. sasamarTlos ini-

ciativiT gamoZaxebul mowmes jer dakiTxavs sasamarTlo, Semdeg – dacvisa

da, bolos, braldebis mxare (479-e muxlis me-4–me-5 muxlebi).

sasamarTloSi iZaxeben yvela mowmesa da eqsperts, romelTa dakiTx-

vac momCivnisa da procesis sxva monawileTa azriT, aucilebelia. saapel-

acio instanciis sasamarTloSi SeiZleba gamoiZaxon is mowmeebic, romlebic

pirveli instanciis sasamarTloSi ar daukiTxavT. mxareebs ufleba aqvT

morigdnen gamosaZaxebel mowmeTa da eqspertTa raodenobis Semcirebis

Taobaze, an saerTod uari Tqvan maT gamoZaxebaze (531-e muxli).

373 ix. daskvnebi da rekomendaciebi, 6.9.m).

374 475-e muxlis me-3 nawili.
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6.8. me-6 muxlis me-3 punqtis e) qvepunqti

6.8.1. evropuli konvencia da misi ganmarteba

konvenciis me-6 muxlis me-3 punqtis e) qvepunqtis Tanaxad:

`3. yvelas, visac bralad edeba sisxlis samarTlis danaSaulis Cadena,

aqvs uflebaTa Semdegi minimumi:

  

a) miiRos Tarjimnis ufaso daxmareba, Tu mas ar SeuZlia gaigos an

ilaparakos enaze, romelsac iyenebs sasamarTlo.~

me-3 punqtiT gaTvaliswinebuli ufleba Tavdapirvelad absoluturad

miiCneoda.375 Semdgom sasamarTlom saqmeze – kamasinski avstriis winaaRm-

deg (Kamasinski v. Austria) – ganacxada:

`me-3 punqtis e) qvepunqti ise Sors ar midis, rom moiTxovos werilobi-

Ti mtkicebulebebis Tu samarTalwarmoebaze arsebuli oficialuri do-

kumentaciis sruli werilobiTi Targmani. gaweuli mTargmnelobiTi dax-

mareba imgvari xasiaTisa unda iyos, rom piri icnobdes mis winaaRmdeg war-

moebul saqmes da daicvas Tavi, saxeldobr, SeeZlos saqmis garemoebaTa

miseuli versiis wardgena~376

6.8.2. saqarTvelos kanonmdebloba

konstituciis 85-e muxlis me-2 punqtiT, ̀ samarTalwarmoeba xorcield-

eba saxelmwifo enaze. pirs, romelmac saxelmwifo ena ar icis, mieCineba

Tarjimani. ...~

aRniSnuli garantia detalurad aris gaTvaliswinebuli sisxlis sa-

marTlis saproceso kodeqsiT. me-7 muxlis me-2 nawiliT, procesis monaw-

iles, romelmac ar icis, an saTanadod ar icis samarTalwarmoebis ena,377

ufleba aqvs, gaakeTos gancxadeba, misces Cveneba da ganmarteba, ganacxa-

dos Suamdgomloba da acileba, Seitanos saCivari, sasamarTloSi gamov-

ides mSobliur enaze an sxva enaze, romelic man icis. am SemTxvevebSi,

agreTve saqmis masalebis gacnobisas procesis monawiles ufleba aqvs,

isargeblos Tarjimnis momsaxurebiT. sagamoZiebo da sasamarTlo doku-

mentebi, romlebic kanonis moTxovnaTa Sesabamisad unda gadaeces bral-

debuls an procesis sxva monawiles, unda iTargmnos mis mSobliur enaze

an sxva enaze, romelic man icis. organo, romelic process awarmoebs, val-

375 ix. luedicke, belkacemi da koci germaniis winaaRmdeg, (Luedicke, Belkacem and Koç
v. Germany), 1978 wlis 28 noemberi, Series A no. 29, me-40 da 48-e punqtebi. kruasani

germaniis winaaRmdeg (Croissant v. Germany), 1992 wlis 25 seqtemberi, Series A no.

237-B, 33-e punqti.

376 Series A no. 168, 74-e punqti.

377 qarTuli, afxazeTSi agreTve afxazuri (me-17 muxlis 1-li nawili).
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debulia, procesis monawileebs ganumartos am muxlis me-2-me-3 nawileb-

Si aRniSnuli maTi uflebebi. sisxlis samarTlis saqmeSi monawile Tar-

jimnis Sromis anazRaureba xdeba saxelmwifos xarjze (iqve, me-3–me-5 naw-

ilebi).

amrigad, sisxlis samarTlis saproceso kodeqsi pirdapir iTval-

iswinebs Tarjimnis Sromis anazRaurebas saxelmwifos xarjze. Targmani

moiazreba Tu ara Tarjimnis momsaxurebaSi, SeiZleba davaskvnaT me-100

muxlis 1-li  nawilidan, romlis Tanaxmadac, Tarjimans iZaxeben, roca,

inter alia, saWiroa meore enidan iTargmnos esa Tu is werilobiTi teqsti. es

SeiZleba saWiro gaxdes rogorc winaswari gamoZiebis, ise sasamarTloSi

saqmis ganxilvis mimdinareobisas.

sisxlis samarTlis saproceso kodeqsi, inter alia, iTvaliswinebs Tarjim-

nis Semdeg valdebulebebs: Tarjimani valdebulia, gamocxaddes procesis

mwarmoebeli organos gamoZaxebiT; zustad da srulad Targmnos Cveneba

Tu dokumenti; xelmoweriT daadasturos Targmanis utyuaroba.

Tu Tarjimani uars ityvis an Tavs aaridebs Tavis movaleobaTa Sesrule-

bas arasapatio mizeziT, mas SeiZleba daekisros fuladi saxdeli. Tarji-

mans ufleba aqvs, uari Tqvas saqmis warmoebaSi monawileobaze, Tu Targm-

nisaTvis saWiro codna ar gaaCnia (101-e muxli); sisxlis samarTlis kodeq-

si iTvaliswinebs pasuxismgeblobas ganzarx arasworad TargmnisaTvis (370-e

muxli). Tarjimani unda gafrTxildes araswori TargmanisaTvis pasuxism-

geblobis Sesaxeb 459-e muxlis me-2 punqtis Sesabamisad. dacvas ufleba

aqvs, acileba misces Tarjimans. mas unda ecnobos aRniSnuli uflebis Ses-

axeb (459-e muxlis me-2 nawili).

wesebi, romlebic exeba Tarjimans, vrceldeba im pirzec, romelsac

esmis yru-munjTa niSnebi da romelic mowveulia samarTalwarmoebaSi

monawileobisaTvis (sisxlis samarTlis saproceso kodeqsis me-100 mux-

lis me-3 nawili).

6.9. daskvnebi da rekomendaciebi

saqarTvelos kanonmdebloba evropuli konvenciis me-6 muxlis

moTxovnebTan ZiriTadad SesabamisobaSia. da mainc, SesaZlebelia Semde-

gi rekomendaciebi:

a) cvlileba-damatebebi iqnes Setanili sisxlis samarTlis saproceso

kodeqsis 242-e muxlis 1-l nawilSi ise, rom gamoiricxos sasamarTlosad-

mi mimarTvis nebadarTuli SemTxvevebis amomwuravi CamonaTvali;

b) daCqardes ̀ sazogadoebrivi (saxazino) advokatis Sesaxeb~ saqarTve-

los kanonis miReba;

g) sisxlis samarTlis saproceso kodeqsiT gaTvaliswinebul iqnes

piris ufleba, moiTxovos misi braleulobis xelaxali gadawyveta, rode-

sac sasamarTlom 443-e muxliT gaTvaliswinebul SemTxvevebSi saqme mis
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dauswreblad ganixila, garda im SemTxvevisa, roca dauswrebel sasamarT-

lo ganxilvaze pirma Tavad iSuamdgomla;

d) sisxlis samarTlis saproceso kodeqsidan amoRebul iqnes dacvis

mxarisaTvis dakisrebuli valdebuleba misi iniciativiT da xarjebiT war-

moebuli eqspertizis daskvnebis gadacemis Taobaze;

e) axali redaqciiT Camoyalibdes sisxlis samarTlis saproceso kod-

eqsis 351-e muxlis 1-li nawili ise, rom gaTvaliswinebul iqnes Svilad

ayvanis  saqmis ganmxilveli sasamarTlos valdebuleba – gadawyvetileb-

is sajarod gamocxadebis TiToeuli SemTxveva konvenciis me-6 muxlis

valdebulebebis WrilSi ganixilos;

v) gaTvaliswinebul iqnes norma gonivrul vadebSi saqmis ganxilvis

Sesaxeb saproceso kanonmdeblobaSi da ufleba aragonivruli dayovneb-

is gasaCivrebaze;

z) konstituciuri normis msgavsad sisxlis samarTlis saproceso kod-

eqsis me-10 muxlis 1-l nawilSi sityvis – ̀ braldebuli~ nacvlad gaTval-

iswinebul iqnes ̀ piri~;

T) amoRebul iqnes miTiTeba damcvelTan Sexvedrebis erTsaaTian

SezRudvaze 84-e muxlis me-3 nawilis b) qvepunqtidan da 137-e muxlis 1-

li nawilidan;

i) evropuli sasamarTlos precedentuli samarTlis gaTvaliswinebiT

Setanil iqnes cvlileba-damatebebi `patimrobis moxdis wesis Sesaxeb

debulebaSi~ patimrisa da misi damcvelis korespondenciis SemowmebasTan

mimarTebiT;

k) axali redaqciiT Camoyalibdes sisxlis samarTlis saproceso kod-

eqsis Sesabamisi dacvis uflebis ganmsazRvreli muxlebi ise, rom mieTiTe-

bodes yvela saproceso statusze;

l) me-6 muxlis me-3 punqtis g) qvepunqtiT gansazRvruli ufleba

gaTvaliswinebuli iyos konstituciis 42-e muxlis me-6 punqtiT;

m)  437-e muxlis me-2 nawili iTvaliswinebdes mxareTa Tanasworobis

dacvaze sasamarTlo sxdomis Tavmjdomaris valdebulebas da ara ufle-

bas.
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7. me-7 muxli – ar arsebobs sasjeli

kanonis gareSe

7.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-7 muxlis Tanaxmad:

`1. aravin SeiZleba iyos cnobili braleulad sisxlis samarTlis dan-

aSaulis CadenaSi, im moqmedebis an umoqmedobis gamo, romelic Ca-

denis dros, erovnuli an saerTaSoriso samarTlis Tanaxmad, ar

warmoadgenda sisxlis samarTlis danaSauls. arc imaze ufro mZime

sasjeli SeiZleba Seefardos vinmes, vidre is sasjeli, romelic

ZalaSi iyo sisxlis samarTlis danaSaulis Cadenis dros.

2. es muxli xels ar uSlis nebismieri piris gasamarTlebas da dasjas

nebismieri moqmedebis an umoqmedobisaTvis, rac misi Cadenis dr-

oisaTvis Seadgenda danaSauls civilizebuli saxelmwifoebis mier

aRiarebuli samarTlis zogadi principebis mixedviT.~

me-7 muxli gvTavazobs `arsebiT garantiebs TviTneburi braldebis,

msjavrdebisa da dasjis winaaRmdeg~.378 igi krZalavs braldebulis

sauaresod sisxlis samarTlis kanonis ukuZalas, magram, rogorc es dadg-

inda saqmesTan – kokinakisi saberZneTis winaaRmdeg (Kokkinakis v. Greece)

– dakavSirebiT, me-7 muxli am akrZalviT ar Semoifargleba.379  ufro zoga-

dad, igi agreTve moicavs princips, romlis Tanaxmadac, mxolod kanonma

SeiZleba gansazRvros danaSauli da gaiTvaliswinos sasjeli (nullum cri-
men, nulla poena sine lege) da princips, rom piris sauaresod sisxlis sa-

marTlis kanonis ganvrcobiTi ganmarteba, magaliTad  analogiiT, dauSve-

belia. aqedan gamomdinare, kanoni yovelTvis cxadad unda gansazRvravdes

danaSauls. es piroba Sesrulebulia, rodesac pirs SeuZlia, gaigos Sesa-

bamisi normis teqstidan da, saWiroebis SemTxvevaSi, teqstis sasamarT-

loseuli ganmartebidan, ra moqmedeba-umoqmedobisaTvis daekisreba mas

pasuxismgebloba.380 miuxedavad imisa, rom gansxvavebiT samoqalaqo da

politikuri uflebebis saerTaSoriso paqtis me-15 muxlisgan, me-7 muxli

378 `s.v.~ gaerTianebuli samefos winaaRmdeg (S.W. v. the United Kingdom), 1995 wlis 22

noemberi, Series A no. 335-B.
379 1993 wlis 25 maisi, Series A no. 260-A, 52-e punqti.

380 iqve.
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ar Seicavs naTlad gamoxatul valdebulebas braldebulis mimarT mis-

Tvis xelsayreli axali kanonis Sefardebaze, me-7 muxli arc krZalavs

aRniSnuls.381 saqmeze – lolesi irlandiis winaaRmdeg

(Lawless v. Ireland) – sasamarTlo daeTanxma komisias, rom me-7 muxli ar

vrceldeba kanonmdeblobaze, romelic aRkveTis RonisZiebebs awesebs.382

rogorc evropulma sasamaTlom daadgina saqmeze – uelCi gaerTianebu-

li samefos winaaRmdeg (Welch v. the United Kingdom), ̀ sasjelis~ cnebas da-

moukidebeli konvenciiseuli mniSvneloba aqvs da sasamarTlos SeuZlia,

Tavisuflad Seamowmos, konkretuli RonisZieba Tavisi SinaarsiT aRwevs

Tu ara ̀ sasjelis~ mniSvnelobamde aRniSnuli normis miznebisaTvis.383

analogiurad, Tumca komisiam adreul saqmeebze mravaljer daadgina,

rom erovnuli kanonmdeblobiT disciplinur gadacdomad gansazRvruli

qmedeba ar SeiZleba sisxlis samarTlis danaSaulad dakvalificirdes me-7

muxlis mniSvnelobiT, mas Semdgom midgoma Seicvala. saqmeze – enxeli da

sxvebi niderlandebis winaaRmdeg (Engel and others v. the Netherlands) – dadg-

inda, rom disciplinuri gadacdomebi SeiZleba dakvalificirdes sisxlis

samarTlis danaSaulad konvenciis me-6 muxlis mniSvnelobiT.384

evropuli konvenciis me-15 muxlis me-2 punqtiT, me-7 muxlidan

gadaxveva dauSvebelia.

7.2. saqarTvelos kanonmdebloba

7.2.1. Sesabamisoba me-7 muxlis 1-l punqtTan

saqarTvelos konstituciis 42-e muxlis me-5 punqtis Tanaxmad, aravin

agebs pasuxs im qmedebisaTvis (igulisxmeba moqmedeba an umoqmedoba),

romelic misi Cadenis dros samarTaldarRvevad ar iTvleboda. kanons,

Tu is ar amsubuqebs an ar auqmebs pasuxismgeblobas, ukuZala ar aqvs.

konstituciis 46-e muxliT, sagangebo an saomari mdgomareobis dros

saqarTvelos prezidents ufleba aqvs, qveyanaSi an mis romelime nawilSi

SezRudos normaSi miTiTebuli zogierTi muxliT gansazRvruli kon-

stituciuri uflebebi da Tavisuflebebi. 42-e muxli ar aris im muxlebis

CamonaTvalSi, romlebSic gansazRvrul uflebaTa SezRudvac dasaSvebia.

saqarTvelos sisxlis samarTlis kodeqsi385  sisxlis samarTlis kanonis

ukuZalis ufro detalur akrZalvas iTvaliswinebs. igi adgens, rom qmede-

bis danaSaulebrioba da dasjadoba ganisazRvreba sisxlis samarTlis

kanoniT, romelic moqmedebda misi Cadenis dros. danaSaulis Cadenis droa

381 `X~ germaniis winaaRmdeg (X v. Germany), ganacxadi 1169/61, Yearbook VI (1963).

382 1960 wlis 14 noemberi, Series A no. 1, me-17 da 48(iii)-e punqtebi.

383 1995 wlis 9 Tebervali, Series A no. 307-A.
384 1976 wlis 8 ivnisi, Series A no. 22.
385 miRebulia saqarTvelos parlamentis mier 1999 wlis 22 ivliss da moqmedebs

2000 wlis 1 ivnisidan.
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is dro, rodesac moqmedebda amsrulebeli an Tanamonawile, anda unda

emoqmeda. qmedebis faqtobrivi Sedegis dadgomis dros mniSvneloba ar

aqvs (me-2 muxli).

sisxlis samarTlis kodeqsi iTvaliswinebs im sisxlis samarTlis kan-

onis ukuZalas, romelic an auqmebs qmedebis danaSaulebriobas, an amsub-

uqebs sasjels. sisxlis samarTlis kanonis ukuZala, romelic an awesebs

qmedebis danaSaulebriobas, an amkacrebs sasjels, pirdapir aris akrZal-

uli sisxlis samarTlis kodeqsis me-3 muxlis 1-li nawiliT.

Tu axali sisxlis samarTlis kanoni amsubuqebs im qmedebis dasjado-

bas, romlis CadenisTvisac damnaSave sasjels ixdis, sasjeli am axali kan-

onis sanqciis farglebSi unda Semcirdes (iqve, me-2 nawili).

sisxlis samarTlis kodeqsis me-3 nawilis Tanaxmad, Tu sisxlis samarT-

lis kanoni ramdenjerme Seicvala, yvelaze msubuqi kanoni unda  iqnes

Sefardebuli.

aRmzrdelobiTi zemoqmedebisa da samedicino xasiaTis iZulebiTi

RonisZiebebi gamoiyeneba mxolod im kanonis safuZvelze, romelic sasa-

marTloSi saqmis gadawyvetis dros moqmedebs (iqve, me-4 nawili).

1958 wlamde sabWoTa sisxlis samarTlis safuZvlebis mixedviT, sasa-

marTlo uflebamosili iyo analogiis gamoyenebaze gamonaklis SemTxveveb-

Si. analogia gauqmda sabWoTa kavSirisa da mokavSire respublikebis sisx-

lis samarTlis kanonmdeblobiT. moqmedi sisxlis samarTlis kodeqsi pir-

dapir ar iTvaliswinebs piris sauaresod analogiis gamoyenebis akrZalvas,

magram misi pirvelive muxlis Tanaxmad, sisxlis samarTlis kodeqsi adgens

sisxlissamarTlebrivi pasuxismgeblobis safuZvels, gansazRvravs, rome-

li qmedeba Seadgens danaSauls da awesebs Sesabamis sasjels an sxva sisx-

lissamarTlebriv RonisZiebas. ufro metic, me-7 muxli adgens, rom sisx-

lissamarTlebrivi pasuxismgeblobis safuZvelia danaSauli, anu sisxlis

samarTlis kodeqsiT gaTvaliswinebuli marTlsawinaaRmdego da braleu-

li qmedeba. amrigad, piris sauaresod analogiis gamoyeneba saqarTvelos

sisxlis samarTlis kodeqsiT praqtikidan gamoricxulia.386

imavdroulad, sisxlis samarTlis kodeqsiT nebadarTulia sisxlis sa-

marTlis kanonis ganvrcobiTi ganmarteba piris sasargeblod. sisxlis sa-

marTlis saproceso kodeqsi iTvaliswinebs mokvlevis, winaswari gamoZie-

bisa da sasamarTlo ganxilvis dros moqmedi sisxlis samarTlis saproceso

kanonis gamoyenebas sisxlis samarTalwarmoebaSi. sisxlis samarTlis

saproceso kanonSi Setanil cvlilebebs SeiZleba mohyves winaT gamotani-

li saproceso aqtis gauqmeba an Secvla, Tu amiT eWvmitanilis, braldebu-

lis, gansasjelis, msjavrdebulis mdgomareoba umjobesdeba (me-3 mux-

li). me-7 muxlis me-4 punqtis Tanaxmad, kanonmdeblobaSi xarvezis arse-

bobisas dasaSvebia sisxlis samarTlis saproceso kanonis analogiiT gamoy-

eneba, Tu amiT ar ilaxeba adamianis uflebebi. sisxlissaprocesosamarT-

lebrivi iZulebis RonisZiebis gamoyenebisas analogiis an kanonis ganvr-

cobiTi ganmarteba dauSvebelia.

386 ix. daskvnebi da rekomendaciebi, 7.3. a).
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7.2.1.1. samarTaldarRvevebi, romlebic ar kvalificirdeba
danaSaulad da RonisZiebebi, romlebic ar aris gansazRvruli
rogorc sasjeli erovnul kanonmdeblobaSi.

7.2.1.1.1. administraciuli samarTali

saqarTvelos administraciul samarTaldarRvevaTa kodeqsi, romel-

ic saqarTvelos sabWoTa socialisturi respublikis umaRlesi sabWos mier

1984 wlis 15 dekembers iqna miRebuli da ZalaSia 1985 wlis 1 ivnisidan,

administraciuli samarTaldarRvevebisaTvis administraciul pasuxism-

geblobas adgens. administraciuli saxdelebia, mag.: administraciuli

patimroba, gamasworebeli samuSaoebi, specialuri uflebis (satranspor-

to saSualebaTa marTvis ufleba, nadirobis ufleba) CamorTmeva, admin-

istraciuli samarTaldarRvevis Cadenis iaraRis, uSualo obieqtis an saba-

Jo wesebis darRvevis sagnis CamorTmeva (24-e muxli).

administraciul samarTaldarRvevaTa kodeqsi SesabamisobaSia konven-

ciis me-7 muxlis moTxovnebTan imiT, rom administraciuli samarTaldar-

Rvevis Camdenma pasuxi unda agos samarTaldarRvevis Cadenis dros da

adgilas moqmedi kanonmdeblobis safuZvelze (me-9 muxlis 1-li nawili).

administraciuli samarTaldarRvevebisaTvis pasuxismgeblobis Semamsub-

uqebel an gamauqmebel aqtebs aqvT ukuqceviTi Zala da Sesabamisad ga-

vrceldeba am aqtebis gamocemamde Cadenil samarTaldarRvevebzec (iqve,

me-2 nawili). aRniSnulisagan gansxvavebiT, aqtebs, romlebic aweseben an

aZliereben pasuxismgeblobas administraciuli samarTaldarRvevisa-

Tvis, ukuqceviTi Zala ar aqvT. me-9 muxlis me-3 nawili iTvaliswinebs ad-

ministraciuli samarTaldarRvevebis saqmeebis warmoebas saqmis ganxil-

vis dros da adgilas moqmedi kanonmdeblobis safuZvelze.

arc administraciul samarTaldarRvevaTa kodeqsi iTvaliswinebs pir-

dapir samarTaldamrRvevis sauaresod analogiis akrZalvas, rogorc

aseTs, magram kodeqsi gansazRvravs, Tu romeli moqmedeba an umoqmedoba

Seadgens administraciul samarTaldarRvevas da romeli administraciu-

li saxdeli, romeli organos (Tanamdebobis piris) mier da ra wesiT unda

daedos administraciuli samarTaldarRvevis Camdens (1-li muxlis me-2

nawili). aravis ar SeiZleba Seefardos zemoqmedebis zoma administraciu-

li samarTaldarRvevis gamo, Tu ara kanonmdeblobiT dadgenil

safuZvelze da wesiT (me-8 muxlis 1-li nawili).

administraciul samarTaldarRvevaTa kodeqsi ar gamoricxavs samar-

TaldamrRvevis sasargeblod  kodeqsis ganvrcobiT ganmartebas. magali-

Tad,  34-e muxlis me-2 nawilis mixedviT, organos (Tanamdebobis pirs),

romelic administraciuli samarTaldarRvevis saqmes wyvets, SeuZlia

Semamsubuqeblad miiCnios iseTi garemoebebic, romlebic ar aris aRniS-

nuli kanonmdeblobaSi.
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7.2.1.1.2. disciplinuri samarTali

saqarTvelos SeiaraRebuli Zalebis sadisciplino wesdeba, romelic

damtkicebulia saxelmwifos meTauris 1994 wlis 2 seqtembris brZaneb-

ulebiT, iTvaliswinebs disciplinur sasjelebs disciplinuri gadac-

domebisaTvis. wesdeba Seicavs zogad debulebebs samxedro mosamsaxu-

reebis valdebulebis Sesaxeb da gansazRvravs samxedro disciplinas,

rogorc samxedro mosamsaxureebis mier kanonebiTa da samxedro wesdebe-

biT gaTvaliswinebuli wesrigis mkacr da zust dacvas, magram wesdeba

arafers ambobs imis Taobaze, Tu romeli gadacdomisaTvis romeli sasje-

li SeiZleba dainiSnos. Tumca wesdebaSi mocemulia detaluri debulebe-

bi im oficerTa wris Sesaxeb, romlebic uflebamosilni arian disciplinuri

sasjelebis dakisrebaze. rac Seexeba im pirTa wres, romlebsac SeiZleba

daekisroT disciplinuri sasjelebi da sasjelTa sia, wesdeba ver iZleva

naTel warmodgenas imaze, Tu ra danaSaulebisaTvis SeiZleba es sasjelebi

Sefardebul iqnes.

kerZod, wesdebis 44-e-46-e, 56-e muxlebi gansazRvravs disciplinur

sasjelebs 3-dan 10 dRemde hauptvaxtSi moTavsebis CaTvliT, rac samxe-

dro mosamsaxures misi wodebis Sesabamisad Seefardeba. es normebi ar

akonkretebs, ra moqmedebis Tu umoqmedobisaTvis SeiZleba es sasjelebi

Sefardebul iqnes. zemdgomi oficrebis wodebebi, romlebic ufleba-

mosilni arian ama Tu im disciplinuri sasjelis Sefardebaze, gan-

isazRvreba 48-e-55-e, 57-e-me-60, 63-e-66-e muxlebiT. es muxlebi ar akonk-

retebs ama Tu im danaSauls, romlisTvisac SeiZleba disciplinuri sas-

jeli dainiSnos.

75-e muxlis mixedviT, `dapatimreba iTvleba zemoqmedebis erT-erT

ukidures zomad. rogorc wesi, igi gamoiyeneba im SemTxvevaSi, rodesac

meTauris (ufrosis) mier miRebuli sxva zoma uSedegoa.~ wesdebis me-6

muxlis Tanaxmad, ̀ samSoblos dacvis interesebi meTaurs (ufross) aval-

debulebs, mtkiced da uyoymanod moiTxovos samxedro disciplinisa da

wesrigis dacva, saTanado reagirebis gareSe ar datovos xelqveiTis mier

disciplinis darRvevis arc erTi SemTxveva.~ ras niSnavs ̀ saTanado rea-

gireba~, meTauri uflebamosilia, Tavad gadawyvitos, kerZod, wesdebis

39-e muxli Semdegs iTvaliswinebs:

samxedro disciplinisa da sajaro wesrigis samxedro mosamsaxuris mier

darRvevis SemTxvevaSi meTauri (ufrosi) axsenebs am ukanasknels misi sam-

saxurebrivi movaleobis Sesaxeb da saWiroebis SemTxvevaSi akisrebs dis-

ciplinur sasjels. amasTan, igi uflebamosilia Seufardos disciplinu-

ri sasjeli Tavisi kompetenciis farglebSi, romelsac, misi SexedulebiT,

meti aRmzrdelobiTi gavlena eqneba wesrigis damrRvev mosamsaxureze.

wesdebis es bundovani ganmartebebi SeiZleba disciplinuri sasjelis,

maT Soris 3-dan 10 dRemde hauptvaxtSi moTavsebis TviTneburi Sefarde-

bis safuZveli gamodges.
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savaraudod, disciplinuri wesdeba arRvevs me-7 muxlis 1-li punqtis

moTxovnebs387 imiT, rom konkretulad ver adgens, Tu romeli qmedebaa

dasjadi da ra sasjeli Seefardeba am qmedebas.388

7.2.1.2. me-7 muxlis miTiTeba ̀ sisxlis samarTlis danaSaulze
erovnuli an saerTaSoriso samarTlis Tanaxmad~

sisxlis samarTlis kodeqsis me-4 muxlis 1-li nawili iTvaliswinebs

sisxlis samarTlis pasuxismgeblobis dawesebas saqarTvelos sisxlis sa-

marTlis kodeqsiT maTze, vinc danaSauli Caidina saqarTvelos terito-

riaze. sisxlis samarTlis kodeqsi ganmartavs, rom danaSauli CaiTvleba

saqarTvelos teritoriaze Cadenilad, Tuki igi daiwyo, grZeldeboda,

Sewyda an damTavrda saqarTvelos teritoriaze (iqve, me-2 nawili).

sisxlis samarTlis pasuxismgebloba, sisxlis samarTlis kodeqsis Ses-

abamisad, daekisreba saqarTvelos moqalaqes, saqarTveloSi mudmivad

mcxovreb moqalaqeobis armqone pirs sazRvargareT iseTi qmedebis Cad-

enisaTvis, romelic danaSaulad iTvleba saqarTvelos sisxlis samarT-

lis kodeqsiTa da Sesabamisi saxelmwifos kanonmdeblobiT (me-5 muxlis

1-li nawili).

sisxlis samarTlis pasuxismgebloba, sisxlis samarTlis kodeqsis Ses-

abamisad, daekisreba saqarTvelos moqalaqes, agreTve saqarTveloSi mud-

mivad mcxovreb moqalaqeobis armqone pirs sazRvargareT im qmedebis Ca-

denisaTvis, romelic Tumca ar iTvleba Sesabamisi saxelmwifos kanonmde-

blobiT danaSaulad, magram gaTvaliswinebulia sisxlis samarTlis kod-

eqsiT, Tuki es aris mZime an gansakuTrebiT mZime danaSauli, mimarTuli

saqarTvelos interesebis winaaRmdeg anda sisxlissamarTlebrivi pasux-

ismgebloba am qmedebisaTvis gaTvaliswinebulia saqarTvelos saerTaSo-

riso xelSekrulebiT (iqve, me-2 nawili).

sisxlissamarTlebrivi pasuxismgebloba, sisxlis samarTlis kodeqsis

Sesabamisad, daekisreba sazRvargareT Cadenili qmedebisTvis ucxo qvey-

nis moqalaqes, agreTve moqalaqeobis armqone pirs, romelic mudmivad ar

cxovrobs saqarTveloSi, Tu es aris saqarTvelos interesebis winaaRm-

deg mimarTuli mZime an gansakuTrebiT mZime danaSauli anda Tu sisxlis-

samarTlebrivi pasuxismgebloba am danaSaulisaTvis gaTvaliswinebulia

saqarTvelos saerTaSoriso xelSekrulebiT (iqve, me-3 nawili).

saerTaSoriso sajaro samarTali saqarTvelos Sidasaxelmwifoebrivi

samarTlis sistemis nawilia da pirdapir gamoiyeneba erovnul doneze.

Tumca sisxlis samarTlis kodeqsis XVII TavSi saTauriT – ̀ danaSauli ka-

cobriobis mSvidobis, uSiSroebisa da saerTaSoriso humanitaruli sa-

marTlis winaaRmdeg~ – inkorporirebulia saqarTvelos saerTaSoriso

xelSekrulebebiT gaTvaliswinebuli danaSaulebi, aris blanketuri mux-

387 saqmeze – kokinakisi saberZneTis winaaRmdeg (Kokkinakis v. Greece) – sasamarTlom

daadgina, rom danaSauli kanoniT naTlad unda iyos gansazRvruli. 1993 wlis 25

maisi, Series A no. 260-, 52-e punqti.

388 ix. daskvnebi da rekomendaciebi, 7.3.b).
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lebi, romlebic uTiTebs saqarTvelos saerTaSoriso xelSekrulebebze.

magaliTad, 406-e muxli iTvaliswinebs sasjels saqarTvelos saerTaSo-

riso xelSekrulebiT akrZaluli qimiuri, biologiuri an masobrivi ga-

nadgurebis sxva iaraRis damzadebis, SeZenis an gasaRebisaTvis. 413-e mux-

li, inter alia, iTvaliswinebs sasjels samxedro operaciaSi an SeiaraRebul

konfliqtSi iseTi saSualebis, masalis an masobrivi ganadgurebis iaraRis

gamoyenebisaTvis, romelic akrZalulia saerTaSoriso xelSekrulebiT,

agreTve omis sxva danaSaulisaTvis, romelic gaTvaliswinebulia

saqarTvelos saerTaSoriso xelSekrulebiT da ar isjeba sisxlis samarT-

lis kodeqsis Sesabamisi muxlebiT.

7.2.2. me-7 muxlis me-2 punqtTan Sesabamisoba

saqarTvelos sisxlis samarTlis kodeqsi me-7 muxlis me-2 punqtiT

daSvebul gamonaklisebs ar iTvaliswinebs.

7.3. daskvnebi da rekomendaciebi

SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba metwilad

konvenciis me-7 muxlTan SesabamisobaSia. miuxedavad amisa, rekomende-

bulia:

a) saqarTvelos sisxlis samarTlis kodeqssa da administraciul sa-

marTaldarRvevaTa kodeqsebSi piris sazianod kanonis ganvrcobiTi gan-

martebis (analogiis CaTvliT) pirdapiri akrZalvis gaTvaliswineba;

b) saqarTvelos disciplinuri samarTlis zemoT ganxiluli Seusa-

bamobebis aRmofxvra me-7 muxlis moTxovnebis WrilSi.



186

8. me-8 muxli – piradi da ojaxuri

cxovrebis pativiscemis ufleba

8.1. evropuli konvencia da misi ganmarteba

adamianis uflebaTa evropuli konvenciis me-8 muxlis Tanaxmad:

`1. yvelas aqvs ufleba pativi scen mis pirad da ojaxur cxovrebas,

mis sacxovrebelsa da mis mimoweras.

2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxor-

cielebaSi, garda iseTi Carevisa, rac daSvebulia kanoniT  da auci-

lebelia demokratiul sazogadoebaSi erovnuli uSiSroebis,

sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTildReo-

bis interesebisaTvis an uwesrigobis an danaSaulis Tavidan asac-

ileblad, janmrTelobis an zneobis an sxvaTa uflebaTa da Tavisu-

flebaTa dasacavad.~

naTelia, rom me-8 muxli Camoyalibebulia or punqtad. 1-li punqti

adgens uflebebs, romlebiTac pirebi unda iyvnen uzrunvelyofilni,

xolo me-2 punqti iTvaliswinebs, rom sajaro xelisuflebam SeiZleba mar-

Tlzomierad SezRudos es uflebebi masSi Camoyalibebuli pirobebis

mixedviT. igi adgens sam pirobas, SezRudva marTlzomierad rom CaiTval-

os. me-2 punqtis mixedviT, SezRudva unda:

a) iyos kanonis Sesabamisad;

b) emsaxurebodes kanonier mizans (erovnuli uSiSroebis, sazogadoe-

brivi usafrTxoebis an qveynis ekonomikuri keTildReobis inter-

esebi, uwesrigobis an danaSaulis Tavidan acileba, janmrTelobis

an zneobis dacva da sxv.);

g) iyos aucilebeli demokratiul sazogadoebaSi.

rac Seexeba ̀ kanonis~ moTxovnebs, mniSvnelovania ori elementi: xelmi-

sawvdomoba da ganWvretadoba. xelmisawvdomobis moTxovna rom daakmayo-

filos, ̀ kanoni unda iyos advilad xelmisawvdomi: moqalaqes, garemoebeb-

is mixedviT, unda hqondes SesaZlebloba, gaerkves, romeli samarTlebrivi

normebi gamoiyeneba mocemul SemTxvevaSi.~389 rac Seexeba ganWvretadobis

389 silveri da sxvebi gaerTianebuli samefos winaaRmdeg (Silver and Others v. the United
Kingdom), 1983 wlis 25 marti, Series A no. 61.
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moTxovnas, is niSnavs, rom ̀ norma ar SeiZleba CaiTvalos ̀ kanonad~, Tu igi

ar aris formulirebuli sakmarisi sizustiT, rac moqalaqes miscems Ses-

aZleblobas, Seusatyvisos mas Tavisi moqmedeba: mas unda hqondes Sesa-

Zlebloba – saWiroebisamebr, Sesabamisi daxmarebiT – ganWvritos, Seqmni-

li garemoebebisaTvis gonivrul farglebSi, is Sedegebi, romlebic aseT

moqmedebas SeiZleba mohyves.~390

SezRudvebi rom dawesdes, unda arsebobdes `mwvave sazogadoebrivi

saWiroeba~ da SezRudvebi unda iyos proporciuli SezRudvis kanonieri

miznisa. saxelmwifom unda gaamarTlos uflebis SezRudva da daamtki-

cos, rom dawesebuli SezRudva proporciuli iyo me-2 punqtiT gaTval-

iswinebuli miznisa.

evropuli konvenciis me-8 muxli akisrebs saxelmwifoebs valdebule-

bas, pativi scen oTx interess – piradi da ojaxuri cxovreba, sacxovrebe-

li da mimowera. konvenciis mixedviT, saxelmwifoebs aqvT ara mxolod

negatiuri valdebuleba – ar Caerion me-8 muxlis 1-li punqtiT gaTval-

iswinebuli uflebebiT sargeblobaSi, aramed aseve pozitiuri valdebule-

ba – uzrunvelyon efeqtiani sargebloba am uflebebiT.

saqmeze – X da Y niderlandebis winaaRmdeg (X and Y v. Netherlands) 391 –

evropulma sasamarTlom daadgina, rom saxelmwifos pozitiuri valde-

buleba vrceldeba urTierTobebze kerZo pirebs Soris. am saqmeSi, romel-

ic exeboda 16 wlis fsiqikurad daavadebuli gogonas mimarT srulwlova-

ni mamakacis seqsualur Zaladobas, SeuZlebeli iyo am mamakacis mimarT

sisxlissamarTlebrivi braldebis wayeneba holandiis kanonmdeblobaSi

arsebuli xarvezis gamo. Tumca mopasuxe mTavroba amtkicebda, rom gogo-

nas SeeZlo gamoeyenebina samoqalaqosamarTlebrivi dacvis saSualeba,

evropulma sasamarTlom ganacxada, rom am SemTxvevaSi sisxlissamarTle-

brivi dacvis efeqtiani saSualebis ararseboba piradi cxovrebis ufleb-

is pativiscemis moTxovnis Seusruleblobaa holandiis xelisuflebis

mier. evropulma sasamarTlom ganacxada:

`[me-8 muxli] ara mxolod avaldebulebs saxelmwifos, Tavi Seikavos

SezRudvisagan: am ZiriTad negatiur valdebulebasTan erTad, SeiZleba

arsebobdes pozitiuri valdebuleba piradi da ojaxuri cxovrebis efeq-

tiani pativiscemisa. ... aseTma valdebulebam SeiZleba saWiro gaxados iseTi

RonisZiebebis gatareba, romlebic uzrunvelyofen piradi cxovrebis pa-

tiviscemis uflebas, Tundac individebs Soris urTierTobaTa sferoSi.~392

amis msgavsad, saqmis – kroni niderlandebis winaaRmdeg (Kroon v. Neth-
erlands) – ganxilvisas evropulma sasamarTlom aRniSna, rom me-8 muxlis

`ZiriTadi mizani~ aris ̀ ... individTa dacva sajaro xelisuflebis ukanono

moqmedebisagan. amasTan erTad, SeiZleba iyos pozitiuri valdebuleba,

romelic gamomdinareobs piradi cxovrebis [da konvenciis me-8 muxlis 1-

390 andersoni SvedeTis winaaRmdeg (Anderson v. Sweden), 1992 wlis 25 Tebervali, Se-
ries A no. 226, 75-e punqti.

391 1985 wlis 26 marti, Series A no. 91, 27-e punqti.

392 iqve, 23-e punqti.
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li punqtiT gaTvaliswinebuli sxva faseulobebis] efeqtiani ̀ pativiscemi-

dan.~393

mniSvnelovania aRiniSnos, rom me-8 muxlSi gamoyenebuli terminebis

mniSvnelobis ganmarteba, konvenciis sxva debulebebis msgavsad, ̀ avtono-

miuria~. evropuli sasamarTlo ar izRudeba terminebis raime ganmarte-

biT erovnuli organoebis mier.

evropuli sasamarTlo Tavs aridebs wesebis dadgenas daculi ufle-

bebis mniSvnelobis ganmartebasTan dakavSirebiT. arcerT SemTxvevaSi

sasamarTlos ar ucdia, amomwuravad ganesazRvra, ra Seadgens pirad an

ojaxur cxovrebas, sacxovrebels an mimoweras.

8.1.1. piradi cxovreba

rogorc aRiniSna, evropuli sasamarTlo amomwuravad ar gansazRvravs

pirad cxovrebas. saqmeze – kostelo-robertsi gaerTianebuli samefos

winaaRmdeg (Costello-Roberts v. the United Kingdom) – evropulma sasamarT-

lom aRniSna, rom piradi cxovreba farTo koncefciaa, romelic ̀ ar eqvem-

debareba amomwuravad gansazRvrebas~.394  saqmeze – nimici germaniis

winaaRmdeg (Niemietz v. Germany) – evropulma sasamarTlom ganacxada, rom:

`sasamarTlo ar Tvlis SesaZleblad an aucileblad, amomwuravad gan-

sazRvros ̀ piradi cxovrebis~ koncefcia. Tumca Zalze SezRuduli iqne-

boda am koncefciis Semofargvla ̀ Sida wriT~, romelSic individi SeiZle-

ba mis mier arCeuli piradi cxovrebiT cxovrobdes da misgan gamoricx-

avdes garesamyaros, romelic ar Sedis am wreSi. piradi cxovrebis pativis-

cema aseve unda moicavdes, garkveul farglebSi, sxva adamianebTan urTi-

erTobis damyarebisa da ganviTarebis uflebas.~395

piradi cxovreba moicavs sakiTxTa farTo wres.

8.1.1.1. fizikuri da moraluri xelSeuxebloba

piradi cxovrebis pativiscemis ufleba koncefciaa, romelic moicavs

piris fizikur da moralur xelSeuxeblobas. ukve moxseniebuli saqmis – X
da Y niderlandebis winaaRmdeg (X and Y v. Netherlands) – ganxilvisas evro-

pulma sasamarTlom naTeli gaxada, rom erTi piris mier ganxorcielebulma

fizikurma Tavdasxmam SeiZleba xelyos meore piris piradi cxovreba.396

amave dros, evropulma sasamarTlom gamoxata pozicia, rom, marTalia,

fizikuri an moraluri xelSeuxeblobis SezRudvam SeiZleba xelyos in-

dividis piradi cxovrebis ufleba, magram yvela moqmedeba ar unda CaiTva-

393 1994 wlis 27 oqtomberi, Series A no. 297-C, 31-e punqti; aseve ix. eiri irlandiis

winaaRmdeg (Airey v. Ireland), 1979 wlis 9 oqtomberi, Series A no. 32,  32-e-33-e punqte-

bi.

394 1993 wlis 25 marti, Series A no. 247-C, 36-e punqti.

395 1992 wlis 16 dekemberi, Series A no. 251-, 29-e punqti.

396 X da  niderlandebis winaaRmdeg (X and Y v. Netherlands), 1985 wlis 26 marti, Series A
no. 91, 22-e punqti; aseve ix. S.W. gaerTianebuli samefos winaaRmdeg (S.W. v. the
United Kingdom), 1995 wlis 22 noemberi, Series A no. 335-.
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los individis piradi cxovrebis uflebis xelyofad. saqmeze – kostelo-

robertsi gaerTianebuli samefos winaaRmdeg (Costello-Roberts v. the United
Kingdom), – romelic exeboda kerZo skolis maswavleblis mier moswavlis

mimarT sxeulebrivi sasjelis gamoyenebas, sasamarTlom mxedvelobaSi

miiRo sasjelis SedarebiT umniSvnelo xasiaTi, misi gamoyeneba saskolo

garemoSi da miiCnia, rom: `moqmedeba, romelmac ganapiroba ganmcxadeb-

lis saCivari, ar iwvevs fizikuri da moraluri SeuracxyofisaTvis sak-

maris zians, raTa moqmedeba moeqces me-8 muxliT gaTvaliswinebuli akr-

Zalvis farglebSi.~397

8.1.1.2. piradi monacemebis Segroveba da Senaxva saxelmwifos mier

saxelmwifo moxeleTa mier informaciis Segroveba individis Sesaxeb

misi Tanxmobis gareSe zRudavs adamianis piradi cxovrebis pativiscemis

uflebas. saqmeSi – makveigi da sxvebi gaerTianebuli samefos winaaRmdeg

(McVeigh and Others v. the United Kingdom) – ganmcxadeblebi dakiTxes,

gaCxrikes, auRes TiTis anabeWdebi da moaxdines maTi fotografireba,

terorizmis winaaRmdeg brZolis Sesaxeb kanonmdeblobis Sesabamisad.

isini amtkicebdnen, rom Sesabamisi dosies SenarCuneba maT pirad cxovre-

baSi Carevaa.  evropulma sasamarTlom gaiziara mosazreba, rom es infor-

macia mniSvnelovani iyo uSiSroebis miznebisaTvis da rom arsebobs mwvave

sazogadoebrivi saWiroeba terorizmis winaaRmdeg sabrZolvelad, ramac

gadawona ganmcxadebelTa uflebis SezRudva da igi sasamarTlom am

SemTxvevaSi marTlzomierad CaTvala398.

evropulma sasamarTlom gaiziara mosazreba, rom erovnuli uSiSroeb-

is dacvisaTvis saxelmwifoebs unda hqondeT kanonebi, romlebic xelisu-

flebas aniWebs uflebas, Seagrovos da Seinaxos informacia sazogadoeb-

isaTvis xelmiuwvdomel dosieSi.399 evropuli sasamarTlo aseve daeTanx-

ma mosazrebas, rom xelisuflebas unda SeeZlos am informaciis gamoy-

eneba erovnuli uSiSroebisaTvis mniSvnelovan Tanamdebobebze kandidat-

Ta vargisianobis Sesafaseblad. saxelmwifos valdebuleba aris, daadgi-

nos aseTi gamonaklisi pirobebi da specialuri Tanamdebobebi. Tumca sas-

amarTlom aRniSna, rom saxelmwifoebma kanoniT unda uzrunvelyon dacvis

minimaluri standartebi, raTa Tavidan iqnes acilebuli uflebamosilebis

borotad gamoyeneba saxelmwifos mier. sasamarTlom aRniSna:

`eWvs ar iwvevs imis aucilebloba, rom Tavisi erovnuli uSiSroebis

dasacavad xelSemkvrelma saxelmwifoebma xelisuflebis kompetentur

organoebs unda mianiWon uflebamosileba, reestrSi Seitanon sazogadoe-

bisaTvis xelmiuwvdomeli informacia da gamoiyenon igi erovnuli uSiS-

roebisaTvis mniSvnelovan Tanamdebobebze kandidatTa vargisianobis Ses-

afaseblad. amasTan, sadavo Careva uaryofiTad moqmedebs batoni lian-

397 1993 wlis 25 marti, Series A no. 247-C, 36-e punqti.

398 komisiis moxseneba, 25 D.R. 15, 1981 wlis 18 marti.

399 lianderi SvedeTis winaaRmdeg (Leander v. Sweden), 1987 wlis 26 marti, Series A no.
116, 59-e punqti.
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deris kanonier interesebze, radgan mas SeezRuda calkeul sajaro Tan-

amdebobaze daniSvnis SesaZlebloba. meore mxriv, sajaro samsaxuris

xelmisawvdomobis ufleba, rogorc aseTi, uzrunvelyofili ar aris kon-

venciiT ... da, amasTanave, Careva ar iyo dabrkoleba misTvis, ewarmoebina

Tavisi arCeviT piradi cxovreba.~400

8.1.1.3. piradi informaciis xelmisawvdomoba

piradi informaciis Semcveli saxelmwifo dosies gacnobis SeuZle-

blobam SeiZleba wamoWras pirad cxovrebasTan dakavSirebuli sakiTxebi.

saqme – gaskini gaerTianebuli samefos winaaRmdeg (Gaskin v. the United King-
dom) – gansakuTrebiT mniSvnelovania am mimarTebiT.401  ganmcxadebeli bavS-

vobaSi imyofeboda saxelmwifo meurveobis qveS. adgilobrivi saxelmwi-

fo organo inaxavda dosies misi meurveobis Sesaxeb. mas Semdeg, rac igi

zrdasruli adamiani gaxda, gaskinma moisurva, gascnoboda dosies Tavis

Sesaxeb. saxelmwifo organom uari ganacxada aseTi informaciis gacemaze.

man yuradReba gaamaxvila dosies konfidenciurad Senaxvis mniSvnelobaze

meurveobis sistemis efeqtianobisaTvis. miuxedavad amisa, evropulma

sasamarTlom ganacxada, rom:

`ganmcxadeblis mdgomareobaSi myof pirebs aqvT konvenciiT daculi

sasicocxlo interesi iseTi informaciis miRebaSi, rac aucilebelia maT-

Tvis, rom icodnen TavianTi bavSvobisa da ganviTarebis Sesaxeb.~402

piradi monacemebis dacvas mesame mxarisagan an sazogadoebisagan didi

mniSvneloba aqvs piradi cxovrebis uflebiT sargeblobisaTvis. saqmeze

– ̀ z~ fineTis winaaRmdeg (Z v. Finland) – evropulma sasamarTlom daadgina,

rom janmrTelobis Sesaxeb monacemebis konfidenciuroba unda iqnes da-

culi.403

8.1.1.4. sqesobrivi cxovrebis saidumloeba

sqesobrivi urTierToba Sedis piradi cxovrebis sferoSi. saqmeze –

dadjeni gaerTianebuli samefos winaaRmdeg (Dudgeon v. the United King-
dom), – romelic exeboda urTierTTanxmobiT homoseqsualur urTierTo-

bas srulwlovan mamakacebs Soris, sasamarTlom sqesobrivi cxovreba aR-

wera rogorc piradi cxovrebis ̀ yvelaze intimuri aspeqti~.404  am saqmeze

sasamarTlom daadgina, rom iseTi kanonmdeblobis arsebobam, romelic

ukanonod acxadebda homoseqsualur urTierTobas, Selaxa ganmcxadeb-

lis piradi cxovrebis ufleba.

sqesis Secvla miCneul iqna piradi cxovrebis sakiTxad. saqmeze – ree-

si gaerTianebuli samefos winaaRmdeg (Rees v. the United Kingdom), (1986

weli) – evropulma sasamarTlom ganacxada, rom mTavrobas ar Seulaxavs

400 iqve.

401 1989 wlis 7 ivlisi, Series A no 160.

402 iqve, 49-e punqti.

403 1997 wlis 25 Tebervali.

404 1981 wlis 22 oqtomberi, Series A no. 45, 52-e punqti.
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transseqsualis piradi cxovrebis ufleba dabadebis registraciis arse-

buli sistemis Secvlaze uaris gamo, raTa Secvlili yofiliyo dabadebis

mowmobaSi Setanili informacia ganmcxadeblis sqesis Sesaxeb. sasamarT-

lom Camoayaliba msgavsi pozicia saqmeze – kosi gaerTianebuli samefos

winaaRmdeg (Cossey v. the United Kingdom), (1990 weli).405  Tumca saqmeze – ̀ b~

safrangeTis winaaRmdeg (B v. the United Kingdom) – evropulma sasamarT-

lom ganacxada, rom saxelmwifos uarma, ganmcxadeblisaTvis daerTo neba,

Seecvala Tavisi saxeli qalis saxeliT, rasac daemata saxelmwifos uari,

cvlileba Seetana moqalaqeobrivi mdgomareobis CanawerSi, ganmcx-

adebels Seuqmna sirTuleebi yoveldRiur cxovrebaSi, vinaidan saxelmwi-

fom ar gaatara sakmarisi RonisZiebebi me-8 muxliT gaTvaliswinebuli

piradi cxovrebis uflebis uzrunvelsayofad.406

8.1.1.5. saxelebi

konvenciis me-8 muxliT uzrunvelyofili piradi da ojaxuri cxovre-

bis pativiscemis ufleba moicavs saxelis/gvaris arCevis uflebas, vinaid-

an igi aris individTa piradi identificirebis saSualeba.407

8.1.2. ojaxuri cxovreba

8.1.2.1. dauqorwinebeli mSoblebi da Svilebis samarTlebrivi
mdgomareoba

evropuli konvenciis monawile saxelmwifoebSi momxdari socialuri

da samarTlebrivi cvlilebebis gaTvaliswinebiT, ojaxuri cxovrebis gan-

marteba strasburgis organoebis mier gascda formalur urTierTobas

da moicva aseve faqtobrivi kavSirebi partniorebs Soris.408 amdenad, Tu

partniorebs ara aqvT formaluri urTierToba, Seadgens Tu ara aseTi

urTierToba ojaxur cxovrebas, damokidebuli iqneba faqtobriv mdgo-

mareobaze. am mimarTebiT evropulma komisiam aRniSna, rom ̀ ojaxuri cx-

ovrebis~ arseboba-ararsebobis sakiTxi mniSvnelovnad damokidebulia

mWidro piradi urTierTobis realuri arsebobis faqtze ...~.409  saqmeze –

405 aseve ix. van oosterveiki belgiis winaaRmdeg (Van Oosterwijk v. Belgium), komisiis

moxseneba, 1979 wlis 1 marti, Series B no. 36, 52-e punqti.

406 1992 wlis 25 marti, Series A no. 232-C.
407 stierna fineTis winaaRmdeg (Stjerna v. Finland), 1994 wlis 25 noemberi, Series A no.

299-; guilo safrangeTis winaaRmdeg (Guillot v. France), 1996 wlis 24 oqtomberi, RJD
1996-V, N19.

408 jonstoni da sxvebi irlandiis winaaRmdeg (Johnston and Others v. Ireland), 1986 wlis

18 dekemberi, Series A no. 112; marqsi belgiis winaaRmdeg (Marckx v. Belgium), 1979

wlis 13 ivnisi, Series A no. 31 da X, Y da Z gaerTianebuli samefos winaaRmdeg (X, Y
and Z v. the United Kingdom), 1997 wlis 22 aprili, EHRR 1997-II.

409 `k~ gaerTianebuli samefos winaaRmdeg (K v. the United Kingdom), No. 11468/85, 1986

wlis 15 oqtomberi, 50 DR 199; X, Y da Z gaerTianebuli samefos winaaRmdeg (X, Y and
Z v. the United Kingdom), 1997 wlis 22 aprili, EHRR 1997-II, 36-e punqti.
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kroni niderlandebis winaaRmdeg (Kroon v. Netherlands) – evropulma sasa-

marTlom ganacxada:

`sasamarTlo ixsenebs, rom me-8 muxliT gaTvaliswinebuli `ojaxuri

cxovrebis~ cneba ar izRudeba mxolod qorwinebaze damyarebuli urTi-

erTobiT da SeiZleba moicavdes sxva de faqto ̀ ojaxur kavSirebs~, rode-

sac mxareebi erTad cxovroben qorwinebis gareSe. ... marTalia, rogorc

wesi, erTad cxovreba SeiZleba aseTi urTierTobis moTxovna iyos, gamon-

aklisis saxiT sxva faqtorebma aseve SeiZleba moaxdinon imis demon-

strireba, rom aseT urTierTobas aqvs sakmarisi mdgradoba, raTa

damyardes de faqto ̀ ojaxuri kavSirebi~; ... aseTi urTierTobis Sedegad

dabadebuli Svili aris ipso jure ̀ ojaxuri erTeulis~ nawili misi dabadeb-

is momentidan da Tavad am faqtis gamo. ...~.410

mamakacisa da qalis Tanacxovreba ar miiCneva ojaxuri cxovrebisaTvis

aucilebel winapirobad.411

saqme – marqsi belgiis winaaRmdeg (Marckx v. Belgium) – exeboda dauqor-

winebeli dedis ganacxads, belgiis kanonmdeblobis mixedviT, qorwinebi-

sgareSe Svilis statusis Sesaxeb.412 am saqmis ganxilvis dros belgiis moq-

medi kanonmdeblobis mixedviT, qorwinebisgareSe Svilebis aRiareba mx-

olod maSin moxdeboda TavianTi dedis Svilebad, Tu deda formalurad

cnobda Tavis dedobas. am saqmeze evropulma sasamarTlom ganacxada, rom

dedasa da Svils Soris biologiuri kavSiri qmnis ojaxur cxovrebas me-8

muxlis gagebiT, rac aseve vrceldeba dedisa da ukanono Svilis

SemTxvevaze, vinaidan konvencia ar ganasxvavebs ̀ kanonier~ da ̀ ukanono~

Svilebs.413

saqmeze – jonstoni da sxvebi irlandiis winaRmdeg (Johnston and Others
v. Ireland) – evropulma sasamarTlom daadgina, rom dauqorwinebel mSobleb-

sa da maT Svilebs Soris bunebrivi ojaxuri urTierTobis normaluri gan-

viTareba moiTxovs, maTi Svilebi imave samarTlebriv da socialur mdgo-

mareobaSi imyofebodnen, romelSic arian daqorwinebuli mSoblebis

Svilebi. mSobelTa qorwinebasTan dakavSirebuli mdgomareobis gamo,

Svilebis gansxvavebul samarTlebriv mdgomareobaSi Cayeneba ikrZaleba

konvenciis me-8 muxliT, diskriminaciis akrZalvis Sesaxeb me-14 muxlTan

erTad.414

ojaxuri cxovreba ZiriTadad exeba urTierTobas meuRleebs Soris,

mSoblebsa da Svils Soris, Tumca is aseve moicavs urTierTobas da-Zmas,415

410 1994 wlis 27 oqtomberi, Series A no. 297-C.
411 kroni niderlandebis winaaRmdeg (Kroon v. Netherlands), Series A no. 297-C, 30-e pun-

qti; aseve ix. berehabi niderlandebis winaaRmdeg (Berrehab v. Netherlands), 1988

wlis 21 ivnisi, Series A no. 138.

412 1979 wlis 13 ivnisi, Series A no. 31.

413 31-e da 45-e punqtebi.

414 1986 wlis 18 dekemberi, Series A no. 112, 74-e-76-e punqtebi.

415 olsoni SvedeTis winaaRmdeg (Olsson v. Sweden), 1988 wlis 24 marti, Series A no. 130,

81-e punqti; mustakimi belgiis winaaRmdeg (Moustaquim v. Belgium), 1991 wlis 18

Tebervali, Series A no. 193, 56-e punqti.
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bebia-babuasa416 da SviliSvils Soris urTierTobas da urTierTobas

mSvileblebsa da naSvilebs Soris.417

8.1.2.2. meurveoba da mzrunveloba

8.1.2.2.1. meurveoba

vinaidan ojaxuri cxovreba moicavs sxvadasxva urTierTobas, erT-er-

Tis Sewyveta (mag., ganqorwinebis gziT) avtomaturad ar unda niSnavdes

ojaxis yvela wevrs Soris urTierTobis Sewyvetas. saqmesTan – berehabi

niderlandebis winaaRmdeg (Berrehab v. Netherlands) – dakavSirebiT, evrop-

ulma sasamarTlom gaiziara Sexeduleba, rom miuxedavad mSoblebis gan-

qorwinebisa, grZeldeba ojaxuri cxovreba mamasa da Svils Soris, vinaid-

an mama inarCunebda urTierTobas Tavis SvilTan.418

Tu arsebobs ojaxuri urTierToba mamasa da Svils Soris, am ukanaskne-

lis gaSvileba mamis Tanxmobis an mamisaTvis Setyobinebis gareSe me-8 mux-

liT gaTvaliswinebuli ojaxuri cxovrebis uflebis Selaxvaa. saqmeSi –

kigani irlandiis winaaRmdeg (Keegan v. Ireland), – romelic exeboda irlan-

diis kanonmdeblobas gaSvilebis Sesaxeb, evropulma sasamarTlom me-8

muxliT gaTvaliswinebuli ojaxuri cxovrebis darRvevad CaTvala is faq-

ti, rom biologiur mamas ar hqonda Svilad ayvanis procesSi monawileo-

bis miRebis ufleba.419

me-8 muxli ar Seicavs wess im sakiTxis Sesaxeb, romel mSobels unda

mieniWos meurveobis ufleba ganqorwinebis SemTxvevaSi. es sakiTxi

erovnulma kanonmdebelma unda gadawyvitos. miuxedavad imisa, rom

erovnuli kanonmdeblis gadasawyvetia, dedas Tu mamas unda mieniWos

meurveobis ufleba, evropulma sasamarTlom saqmeze – hofmani avstriis

winaaRmdeg (Hoffmann v. Austria) – aRniSna, rom konvenciis me-14 muxli dis-

kriminaciis akrZalvis Sesaxeb unda iqnes gaTvaliswinebuli. evrop-

ulma sasamarTlom daadgina evropuli konvenciis me-8 muxlis darRveva,

vinaidan erovnuli sasamarTlos gadawyvetileba, romelmac mamas mianiWa

meurveobis ufleba, miRebul iqna mxolod dedis religiuri kuTvnileb-

is (iehovas mowme) gamo.420

miuxedavad imisa, rom saxelmwifos SeuZlia gansazRvros, romel mSo-

bels unda hqondes Svilze meurveobis ufleba, evropuli sasamarTlo

emxroba Sexedulebas, rom meore mSobelsac aqvs SvilTan kontaqtis ufle-

ba, raTa SeinarCunos konvenciis me-8 muxliT gaTvaliswinebuli ojaxuri

416 marqsi belgiis winaaRmdeg (Marckx v. Belgium), 1979 wlis 13 ivnisi, Series A no. 31, 45-

e punqti; frisi gaerTianebuli samefos winaaRmdeg (Price v. the United Kingdom), No.
12402/86, 1988 wlis 14 ivlisi, 55 DR 224, 1988.

417 soderbeqi SvedeTis winaaRmdeg (Söderbäck v. Sweden), 1998 wlis 28 oqtomberi, 29

EHRR 95, 1998-VII.

418 1988 wlis 21 ivnisi, Series A no. 138, 21-e punqti.

419 1994 wlis 26 maisi, Series A no. 290, 55-e punqti.

420 1993 wlis 23 ivnisi, Series A no. 255-C.
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cxovreba.421 saqmeSi – hokaneni fineTis winaaRmdeg (Hokkanen v. Finland) –

mama edaveboda Tavisi Svilis bebia-babuas meurveobasa da kontaqtebis

damyarebis uflebas. miuxedavad imisa, rom mamas hqonda Tavisi Svilis

meurveobisa da masTan kontaqtebis damyarebis ufleba, mopasuxe

saxelmwifom ar uzrunvelyo am uflebaTa ganxorcieleba. sasamarTlom

miiCnia, rom dairRva SvilTan kontaqtis ufleba, rasac iTvaliswinebs me-8

muxli.422

8.1.2.2.2. mzrunveloba

evropulma sasamarTlom naTelyo, rom mSoblebi unda iyvnen CarTuli

TavianTi Svilebis mzrunvelobisaTvis gadacemis Sesaxeb gadawyvetilebis

miRebis procesSi, raTa isini uzrunvelyofil iyvnen TavianTi interese-

bis saTanado dacviT. saqmeze – ̀ b~ gaerTianebuli samefos winaaRmdeg (B
v. the United Kingdom) – evropulma sasamarTlom ganacxada, rom:

`amdenad, saqmis konkretuli garemoebebisa da misaRebi gadawy-

vetilebis mniSvnelobis gaTvaliswinebiT, unda dadgindes, iyvnen Tu ara

mSoblebi sakmarisad CarTulni gadawyvetilebis miRebis procesSi, rac

aucilebeli iyo TavianTi interesebis saTanadod dasacavad. Tu ara, ma-

Sin ver iqna uzrunvelyofili ojaxuri cxovrebis pativiscema ...~.423

mSoblebsa da Svilebs Soris kontaqtebis SenarCuneba am ukanasknelTa

mzrunvelobaSi yofnis ganmavlobaSi is sakiTxia, romelsac evropuli sas-

amarTlo did mniSvnelobas aniWebs. Tumca sasamarTlom SeiZleba daadgi-

nos, rom gadawyvetileba bavSvze mzrunvelobis dawesebis Sesaxeb Seesa-

bameba konvencias, man aseve SeiZleba daadginos, rom mSoblebsa da Svilebs

Soris urTierTobis SezRudva an akrZalva ar akmayofilebs me-8 muxlis

moTxovnebs.

am mimarTebiT gasaTvaliswinebelia ori interesi: mSobelsa da Svils

Soris urTierTobis SezRudva unda emyarebodes, erTi mxriv, Svilis in-

teresebis dacvis arsebiT da sakmaris mizezebs da, meore mxriv, ojaxis

Semdgomi gaerTianebis aucileblobas. urTierTobis SezRudva unda iyos

im interesis proporciuli, romelsac emsaxureba SezRudva. saqmeSi – an-

dersoni SvedeTis winaaRmdeg (Andersson v. Sweden) – deda da misi vaJiSvi-

li amtkicebdnen, rom 18 Tvis ganmavlobaSi mkacrad SeezRudaT Sexve-

drebisa da satelefono Tu safosto kontaqtebis ufleba. evropulma

sasamarTlom daadgina, rom mopasuxe saxelmwifom ver gaamarTla Sefarde-

buli mkacri RonisZiebebi, ramac gamoiwvia me-8 muxlis darRveva.424

saqmeSi – iohanseni norvegiis winaaRmdeg (Johansen v. Norway) – ganmcx-

adebeli asaCivrebda gadawyvetilebas mzrunvelobis organosaTvis Tavi-

si qaliSvilis gadacemis Sesaxeb, Semdgom misi Svilad ayvanis mizniT.425

421 jonstoni da sxvebi irlandiis winaaRmdeg (Johnston and Others v. Ireland), 1986 wlis

18 dekemberi, Series A no. 112, 57-e punqti.

422 1994 wlis 23 seqtemberi, Series A no. 299-A.
423 1987 wlis 8 ivlisi, 65-e punqti.

424 1992 wlis 25 Tebervali, Series A no. 226.
425 1996 wlis 7 agvisto, 23 EHRR 33, 1996-III.



195

meurveobis komitetma miiCnia, rom q-ni iohansenis fizikuri da gonebrivi

mdgomareoba aradamakmayofilebeli iyo, raTa mas ezruna Tavis Svilze.

amis gamo, komitetma saWirod CaTvala ganmcxadeblisaTvis mSoblis

uflebis CamorTmeva da bavSvis gadacema mzrunvelobis organosaTvis misi

gaSvilebis mizniT. amasTanave, komitetis gadawyvetilebiT, ganmcx-

adebels aekrZala kontaqti Tavis SvilTan. ganmcxadebeli amtkicebda,

rom mSoblis uflebis CamorTmeva Tavisi Svilis mimarT Seadgenda me-8

muxlis darRvevas. evropulma sasamarTlom ganacxada, rom:

`am RonisZiebebma gamoiwvia gansakuTrebiT mniSvnelovani Sedegebi,

vinaidan mTlianad waarTva ganmcxadebels Tavis SvilTan urTierTobis

ufleba, rac ewinaaRmdegeba maTi xelaxla gaerTianebis mizans. aseTi

RonisZiebebi unda gamoiyenon mxolod gamonaklis SemTxvevebSi da maTi

gamarTleba SeiZleba, Tu gamowveulia bavSvis interesebis dacvis auci-

leblobiT ...~.426

saqme – olsoni SvedeTis winaaRmdeg (Olsson v. Sweden) – exeboda Sve-

deTis xelisuflebis gadawyvetilebas ganmcxadebelTa 3 Svilis (stefa-

ni, helena da Tomasi) mzrunvelobaSi gadacemis Sesaxeb.427 stefani moaTa-

vses mzrunvelebis ojaxSi, romelic daSorebuli iyo 100 km-iT ganmcx-

adeblebis sacxovrebeli adgilidan. helena da Tomasi moaTavses sxvadasx-

va ojaxSi, 100 km-iT daSorebiT erTmaneTisagan da 600 km-iT daSorebiT

ganmcxadeblebisagan. evropuli komisiis winaSe ganmcxadeblebi amt-

kicebdnen, rom maTi Svilebis ganTavseba maTgan am manZilze iyo ojaxuri

cxovrebis uflebis darRveva. evropulma sasamarTlom ganacxada:

`... sasamarTlo pirvel rigSi aRniSnavs, rom konkretul SemTxvevaSi ar

dgas Svilebis gaSvilebis sakiTxi. amitom gadawyvetileba mzrunvelobis

Sesaxeb droebiT RonisZiebad unda CaiTvalos, rac Sewydeba garemoebeb-

is gaumjobesebisTanave, xolo gatarebuli nebismieri RonisZieba unda

Seesabamebodes olsonebis ojaxis xelaxla gaerTianebis saboloo mizans.

faqtobrivad, SvedeTis xelisuflebis mier gadadgmuli nabijebi

ewinaaRmdegeba aseT mizans. kavSirebi ojaxis wevrebs Soris da maTi war-

matebuli gaerTianeba Zalauneburad Sesustdeba, Tu Seiqmna dabrkole-

bebi maT Soris ioli da regularuli kontaqtebisaTvis. helenasa da Toma-

sis moTavsebas TavianTi mSoblebisa da stefanisagan aseT did manZilze

uaryofiTi gavlena unda moexdina maT Soris urTierTobaze.~428

amdenad, evropulma sasamarTlom naTeli mohfina sakiTxs – gadawy-

vetileba bavSvebis mzrunvelobaSi moTavsebis Sesaxeb ise unda miiRon, rom

man uzrunvelyos mSoblebis ioli da regularuli kontaqti SvilebTan.

8.1.2.3. ucxoelebi: imigracia da gaZeveba

konvenciis me-8 muxli ar aniWebs ucxoelebs romelime konkretul

saxelmwifoSi cxovrebis uflebas. miuxedavad imisa, rom saxelmwifos aqvs

426 ix. 78-e punqti.

427 1988 wlis 24 marti, Series A no. 130.

428 81-e punqti.
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ufleba, gaakontrolos ucxoelebis Sesvla Tavis teritoriaze, konven-

cia akisrebs saxelmwifos garkveul valdebulebebs ojaxuri cxovrebis

dacvis TvalsazrisiT.

saqme – mustakimi belgiis winaaRmdeg (Moustaquim v. Belgium) – exeboda

ganmcxadeblis depotracias marokoSi. ganmcxadebeli belgiaSi Caiyvanes 2

wlis asakSi, sadac cxovrobda misi yvela axlo naTesavi. man miiRo belgiis

moqalaqeoba.429 ganmcxadebeli skolaSi swavlobda frangul enaze da mxolod

orjer imyofeboda marokoSi ardadegebze. evropulma sasamarTlom CaTva-

la, rom misi deportacia marokoSi ar iyo dasaxuli miznis proporciuli.

evropuli sasamarTlo gansxvavebul Sexedulebas emxroba, Tu ganmcx-

adebeli inarCunebs garkveul kavSirebs Tavisi warmoSobis qveyanasTan.

saqmesTan – buganemi safrangeTis winaaRmdeg (Boughanemi v. France) – dakav-

SirebiT, sasamarTlom miiCnia, rom savaraudoa, ganmcxadebelma Seinar-

Cuna kavSirebi tunisTan, vinaidan igi ar amtkicebda, rom ar SeeZlo sau-

bari arabul enaze, an rom gawyvita kavSirebi am qveyanasTan.430 am saqmeze

gadawyvetilebis miRebisas sasamarTlom aseve gaiTvaliswina ganmcxade-

blis mier Cadenili danaSaulis simZime. sasamarTlom ar miiCnia gadamwy-

vetad is faqti, rom deportaciis brZanebis miRebis Semdeg ganmcxadebe-

li cxovrobda frang qalTan, romlisganac hyavda Svili.

evropuli sasamarTlo iTvaliswinebs ramdenime faqtors piris de-

portaciis Sesaxeb gadawyvetilebis miRebisas. es faqtorebia: ganmcxade-

blis asaki sisxlis samarTlis danaSaulis Cadenis dros, danaSaulebis

raodenoba da xasiaTi, warmoSobis qveyanaSi ganmcxadeblis vizitebis

raodenoba, ganmcxadeblis mier warmoSobis qveynis enis codna da sxv.

is faqti, rom ojaxs aqvs SesaZlebloba, dabrundes Tavisi warmoSobis

qveyanaSi, raTa icxovros SvilTan erTad, aseve SeiZleba gadamwyveti

gaxdes. saqme – guli Sveicariis winaaRmdeg (Gul v. Switzerland) – exeboda

Turqi erovnebis mamakacis ganacxads, romelic cxovrobda SveicariaSi

da romelmac uSedegod mimarTa xelisuflebas, raTa Tavisi 12 wlis Svili

Casuliyo SveicariaSi masTan sacxovreblad.431  vinaidan b-n guls (Gul)
araferi abrkolebda, ecxovra Tavisi ojaxis wevrTan erTad TurqeTSi,

sadac Tavisi Svili cxovrobda, sasamarTlom daaskvna, rom Sveicarias ar

daurRvevia me-8 muxlis 1-li punqtiT gaTvaliswinebuli ufleba da, Ses-

abamisad, Sveicariis mier uzrunvelyofil iqna me-8 muxli.

saqmeze – ahmuti niderlandebis winaaRmdeg (Ahmut v. Netherlands) – sas-

amarTlom ganacxada, rom niderlandebis xelisuflebis uari, neba daer-

To qveyanaSi Sesvlaze b-ni ahmutis 15 wlis vaJiSvilisaTvis, sadac b-ni

ahmuti garkveuli drois ganmavlobaSi cxovrobda, ar arRvevs konvenciis

me-8 muxls.432 sasamarTlom daasabuTa Tavisi pozicia imiT, rom biWma Tavi-

si cxovrebis didi nawili gaatara marokoSi, romelTanac mas aqvs enobrivi

da kulturuli kavSirebi da sadac igi aRizarda ojaxis sxva wevrebis mier.

429 1991 wlis 18 Tebervali, Series A no. 193.

430 1996 wlis 24 aprili.

431 1996 wlis 19 Tebervali.

432 1996 wlis 28 noemberi.
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evropulma sasamarTlom cxadyo, rom konvenciis me-8 muxli ar irRveva,

Tu meuRleebs SeuZliaT erTad cxovreba romelime sxva qveyanaSi. me-8 mux-

li SeiZleba dairRves, Tu orive meuRlis saxelmwifo uars acxadebs,

uzrunvelyos meuRle, romelic ar aris am qveynis moqalaqe, am qveyanaSi

kanonierad cxovrebis uflebiT.

8.1.3. sacxovrebeli

zogadad ̀ sacxovrebeli~ is adgilia, sadac piri mudmivad cxovrobs.

saqmeze – nimici germaniis winaaRmdeg (Niemiets v. Germany) – evropulma

sasamarTlom ganacxada, rom samsaxurebrivi saTavso SeiZleba moculi

iqnes ̀ sacxovreblis~ cnebiT.433 sasamarTlom aRniSna, rom, vinaidan ̀ pro-

fesiasTan an mewarmeobasTan dakavSirebuli saqmianoba SeiZleba ganxor-

cieldes piris kerZo sacxovrebeli saxlidan, xolo saqmianoba, romelic

ar exeba mas, SeiZleba ganxorcieldes ofisSi an komerciul saTavsoSi~,

`yovelTvis SesaZlebeli ar aris maTi zusti gamijvna~.434

`sacxovrebliT~ daculi interesebi moicavs sacxovrebliT mSvidobi-

ani sargeblobis uflebas. ufro konkretulad, igi moicavs sacxovreblis

dacvas ganzrax zianis miyenebisagan, zemoqmedebisagan dacvasa da bune-

brivi zemoqmedebisagan dacvas.

8.1.3.1. sacxovreblis dacva ganzrax zianis miyenebisagan

konvenciis me-8 muxli moicavs piris uflebas, rom misi sacxovrebeli

daculi iyos Tavdasxmebisagan saxelmwifosa da misi warmomadgenlebis

mxridan. saqmeze – akdivari da sxvebi TurqeTis winaaRmdeg (Akdivar and
Others v. Turkey) – evropulma sasamarTlom daaskvna, rom uSiSroebis Zal-

ebi pasuxismgebelni iyvnen ganmcxadebelTa sacxovreblebis dawvaze da

daadgina konvenciis me-8 muxlis darRveva.435

8.1.3.2. zemoqmedebisagan dacva

sacxovreblis koncefcia moicavs sacxovrebliT mSvidobiani sarge-

blobis uflebas. saqmeSi – faueli da raineri gaerTianebuli samefos

winaaRmdeg (Powell and Rayner v. the United Kingdom) – ganmcxadebeli amt-

kicebda, rom TviTmfrinavis xmis intensivobam da xangrZlivobam, romel-

sac iwvevda sahaero mimosvla hisrous aeroportSi, Selaxa misi piradi da

ojaxuri cxovrebis pativiscemis ufleba. vinaidan unda dadgindes bal-

ansi individisa da sazogadoebis interesebs Soris, evropulma sasamarT-

lom ganacxada, rom am SemTxvevaSi ar darRveula konvenciis me-8 muxli.436

433 1992 wlis 16 dekemberi, Series A no. 251-B, 30-e punqti.

434 1992 wlis 16 dekemberi, Series A no. 251-B, 30-e punqti.

435 1996 wlis 16 seqtemberi, 1996-IV-1193, 1 BHRC 137; aseve ix. selCuki da askeri Tur-

qeTis winaaRmdeg (Selcuk and Asker v. Turkey), 1998 wlis 24 aprili, 26 EHRR 477, 1998-II.

436 1990 wlis 21 Tebervali, Series A no. 172, 45-e punqti.
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8.1.3.3. bunebrivi zemoqmedebisagan dacva

sacxovreblis koncefcia aseve moicavs bunebrivi zemoqmedebisagan

dacvas. saqme – lopez ostra espaneTis winaaRmdeg (Lopez Ostra v. Spain) –

exeboda saCivars sunis, xmaurisa da kvamliT haeris dabinZurebis gamo,

rac momdinareobda ganmcxadeblis sacxovrebelTan axlomdebare narCe-

nebis gadamamuSavebeli saamqrodan.437 ganmcxadeblis mtkicebiT, isini ar-

Rvevdnen misi sacxovreblis, piradi da ojaxuri cxovrebis pativiscemis

uflebas. sasamarTlom saWirod ar CaTvala janmrTelobisaTvis faqto-

brivi zianis miyeneba da aRniSna, rom: ̀ bunebrivia, garemos mniSvnelovan-

ma dabinZurebam SeiZleba gavlena moaxdinos individTa keTildReobaze

da xeli SeuSalos maT, isargeblon TavianTi sacxovrebliT, rac uaryofiT

gavlenas moaxdens maT pirad da ojaxur cxovrebaze, imis miuxedavad, mniS-

vnelovani safrTxis winaSe aRmoCnda Tu ara maTi janmrTeloba.~438

 8.1.3.4. sacxovreblis Cxreka

sacxovreblis pativiscemis ufleba moicavs saxelmwifo xelisufleb-

is mier Cxrekis, amoRebisa da Semowmebisagan dacvas. saxelmwifom aseTi

moqmedeba unda gaamarTlos konvenciis me-8 muxlis me-2 punqtiT gaTval-

iswinebuli miznebiT.

evropulma sasamarTlom aRniSna, rom saxelmwifom SeiZleba saWirod

CaTvalos iseTi RonisZiebis gatareba, rogoricaa sacxovreblis Cxreka,

raTa moipovos sisxlis samarTlis danaSaulis Cadenis nivTmtkiceba. miux-

edavad imisa, rom aseTi RonisZiebebi zRudaven piradi cxovrebis an sacx-

ovreblis pativiscemis uflebas, saxelmwifos mier me-8 muxlis me-2 pun-

qtiT gaTvaliswinebuli RonisZiebebis gatarebis gamarTleba unda iyos

mniSvnelovani, sakmarisi da dasaxuli miznis proporciuli. saxelmwifom

aseve unda uzrunvelyos, rom Sesabamisma kanonmdeblobam da praqtikam

pirebs mianiWos saxelmwifos mier Tavisi uflebamosilebis borotad

gamoyenebisagan adekvaturi da efeqtiani dacvis saSualeba.

saqmis – kamenzindi Sveicariis winaaRmdeg (Camenzind v. Switzerland),
romelic exeboda Sveicariis kanonmdeblobas sacxovreblis Cxrekis Ses-

axeb da am uflebis borotad gamoyenebisagan dacvas, – ganxilvisas evro-

pulma sasamarTlom miuTiTa Semdeg elementebze:439

1. Cxreka SeiZleba ganxorcieldes SezRuduli raodenobis maRali

Tanamdebobis saxelmwifo moxeleTa werilobiTi brZanebiT da igi

SeiZleba Catardes amisaTvis specialurad momzadebuli moxelee-

bis mier;

2. es moxeleebi valdebulni arian, miscen acileba, Tu arsebobs gare-

moebebi, romlebmac SeiZleba gavlena moaxdinon maT miukerZoe-

blobaze;

437 1994 wlis 9 dekemberi, Series A no. 303-C.
438 1994 wlis 9 dekemberi, Series A no. 303-C, 51-e punqti.

439 1997 wlis 16 dekemberi.
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3. Cxreka SeiZleba Catardes sacxovrebel saxlebsa da sxva saTavsoeb-

Si mxolod im SemTxvevaSi: Tu savaraudoa, rom eWvmitanili iq im-

aleba, Tu sagani an faseuloba, romelic eqvemdebareba amoRebas,

an danaSaulis Cadenis mtkicebuleba, SeiZleba iqnes aRmoCenili;

4. Cxreka ar SeiZleba ganxorcieldes kviras an sadResaswaulo dRes, an

RamiT, ̀ garda mniSvnelovani an gardauvali safrTxis SemTxvevisa~;

5. Cxrekis dasawyisSi gamomZiebelma unda waradginos piradobis dama-

dasturebeli mowmoba da saTavsos mflobels acnobos Cxrekis mi-

zani. am ukanasknels, mis naTesavs an ojaxis sxva wevrebs unda eTx-

ovoT, daeswron Cxrekas;

6.  Cxrekas aseve unda daeswros sajaro moxele, raTa uzrunvelyos,

rom Cxrekam ar gadauxvios Tavis mizans;

7. Cxrekis oqmi dauyovnebliv unda Sedges im pirebis TandaswrebiT,

romlebic eswrebodnen mas da Tu isini amas moiTxoven, maT unda

mieceT Cxrekis orderisa da Cxrekis oqmis asli;

8. dokumentebis Cxreka eqvemdebareba specialur SezRudvebs;

9. garemoebis miuxedavad eWvmitanilebs aqvT warmomadgenlobis

ufleba;

10. nebismier pirs, romelsac Seefarda sagamoZiebo moqmedeba da

romelsac aqvs interesi, rom am RonisZiebis kanoniereba Semowm-

des, unda SeeZlos saCivris Setana federalur sasamarTloSi;

11. Tu ar dadasturda varaudi, `eWvmitanils~ SeuZlia moiTxovos

anazRaureba miyenebuli zaralisaTvis.440

Sveicariis kanonmdeblobiT dadgenili garantiebis gaTvaliswinebiT,

evropulma sasamarTlom miiCnia, rom ar darRveula me-8 muxli.

marTalia, Cveulebriv Cxreka saWiroebs sasamarTlo orderis winaswar

gacemas, raTa es moqmedeba miCneul iqnes me-8 muxliT gaTvaliswinebuli

miznis proporciulad, saqmem – nimici germaniis winaaRmdeg (Niemiets v.
Germany) – naTelyo, rom sasamarTlo orderis arsebobis faqti yovelTvis

sakmarisi ar aris me-8 muxlis me-2 punqtis moTxovnaTa Sesasruleblad.

Tu Cxrekis orderi ar aris gacemuli, aseTi RinisZieba mxolod maSin See-

sabameba me-8 muxls, rodesac Cxrekis maregulirebeli sxva samarTlebrivi

wesebi sakmarisad icaven ganmcxadeblis uflebas am debulebis mixedviT.

8.1.4. mimowera

piris mier mimoweris pativiscemis ufleba sxvebTan uwyveti da kon-

trolis gareSe komunikaciis uflebaa. termin `mimoweris~ mniSvneloba

moicavs satelefono komunikaciasa441 da komunikacias teleteqstis meS-

440 iqve, 46-e punqti.

441 klasi germaniis winaaRmdeg (Klass v. Germany), 1978 wlis 6 seqtemberi, Series A no.

28, 41-e punqti.
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veobiT.442 axali teqnologiis ganviTarebam SeiZleba kidev ufro gaafar-

Toos mimoweris pativiscemis uflebis Sinaarsi.

mimoweris Semowmeba zogadad miiCneva rogorc piradi cxovrebis, ise

mimoweris pativiscemis uflebis SezRudvad.

8.1.4.1. mimoweris Semowmeba

mimoweris pativiscemis ufleba gansakuTrebiT mniSvnelovania dapa-

timrebul pirebTan mimarTebiT. saqmeze – golderi gaerTianebuli same-

fos winaaRmdeg (Golder v. the United Kingdom) – evropulma sasamarTlom

daadgina, rom patimrisaTvis xelis SeSlam, Tavis advokatTan awarmoos

mimowera, daarRvia konvenciis me-8 muxli.443

saqmeSi – kempbeli gaerTianebuli samefos winaaRmdeg (Campbell v. the
United Kingdom) – ganmcxadebeli amtkicebda, rom Tavis advokatsa da komi-

siasTan miwerili werilebi gaixsna da wakiTxul iqna cixis administraciis

mier. evropulma sasamarTlom aRniSna, rom patimris mimowera advokat-

Tan gansakuTrebiT mniSvnelovania me-8 muxlis mixedviT da, Sesabamisad,

am uflebis SezRudva moiTxovs mniSvnelovan gamarTlebas. sasamarTlom

ganacxada:444

`... cixis administracias SeuZlia gaxsnas advokatisagan patimris

saxelze Semosuli werili, rodesac mas aqvs dasabuTebuli eWvi varaudi-

saTvis, rom werili Seicavs ukanono masalas, romelic ver iqna aRmoCeni-

li Semowmebis Cveulebrivi saSualebiT. Tumca werili SeiZleba mxolod

gaixsnas, magram ar unda iqnes wakiTxuli. jerovani garantiebi unda iqnes

daculi werilis wakiTxvis winaaRmdeg, mag., werilis gaxsna patimris Tan-

daswrebiT. advokatisadmi mimarTuli patimris werilebis wakiTxva, me-

ore mxriv, SeiZleba daiSvas mxolod gamonaklis SemTxvevebSi, rodesac

administracias aqvs dasabuTebuli eWvi, rom advokatTan mimoweris

uflebiT borotad sargebloben da werilis Sinaarsi safrTxes uqmnis cix-

is uSiSroebas an sxvaTa usafrTxoebas, an sxvagvarad danaSaulebrivi xas-

iaTisaa. ra miiCneva ̀ dasabuTebul eWvad~, damokidebulia yvela garemoe-

baze, magram igi gulisxmobs iseTi faqtis an informaciis arsebobas,

romelic daakmayofilebs obieqtur damkvirvebels, rom advokatTan urTi-

erTobis gza borotad gamoiyeneba.~445

saqmeSi – niedbala poloneTis winaaRmdeg (Niedbala v. Poland) – patima-

ri amtkicebda, rom ombudsmenisaTvis gagzavnili misi werili Semowmda

da dagvianebiT gaigzavna.446 patimris mimoweris maregulirebel kanonTan

dakavSirebiT sasamarTlom ganacxada Semdegi:

442 qristi gaerTianebuli samefos winaaRmdeg (Christie v. the United Kingdom), 1994 wlis

27 ivnisi, No. 21482/93, 78-A DR 119.
443 1975 wlis 21 Tebervali, Series A no. 18.

444 1992 wlis 25 marti, Series A no. 233.

445 ix. 48-e punqti.

446 2000 wlis 4 ivlisi.
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a) ar arsebobda samarTlebrivi debulebebi, romlebic TavdebiT gaT-

avisuflebuli pirebis mimoweris Semowmebis efeqtiani gasaCivreb-

is samarTlebrivi safuZveli iqneboda;

b) kanoni nebas rTavs sisxlis samarTlis saqmiT dakavebul organoebs,

ganaxorcielon patimarTa mimoweris avtomaturi Semowmeba;

g) kanonma ar gansazRvra im pirTa kategoriebi, romlebTanac patimars

SeeZlo mimowera da, Sesabamisad, ombudsmenTan mimowera aseve eqvem-

debareboda Semowmebas;

d) Sesabamisi debulebebi ar adgens Semowmebis ganxorcilebis princi-

pebs, gansakuTrebiT, isini ar azusteben xerxsa da drois farglebs,

romelSic is unda ganxorcieldes;

e) vinaidan Semowmeba avtomaturi iyo, administracia ar iyo valdebu-

li, patimrisaTvis gaecno dasabuTebuli gadawyvetileba Semowmeb-

is ganxorcielebis mizezebis Sesaxeb.447

rac Seexeba araiuridiuli xasiaTis mimoweras, evropulma komisiam da

sasamarTlom dauSva patimrebis mier sxvadasxva saxis werilebis miRebisa

da gagzavnis uflebis SezRudvis dawesebis SesaZlebloba saxelmwifos

mier. saqmesTan – silveri da sxvebi gaerTianebuli samefos winaaRdeg (Sil-
ver and Others v. the United Kingdom) – dakavSirebiT, sasamarTlom ar miiC-

nia, rom cixis administraciis mier werilis Semowmebam daarRvia me-8 mux-

li. sasamarTlom daadgina, rom aseTi Semowmeba eqceva saxelmwifos Tavis-

ufali Sefasebis farglebSi ̀ sazogadoebrivi usafrTxoebis interesebi-

sa~ da `uwesrigobisa da danaSaulis Tavidan acilebisaTvis~.448 amdenad,

saxelmwifos eniWeba farTo uflebamosileba, gaakontrolos mimowera

kerZo pirebTan, gansxvavebiT mimowerisa iuridiuli profesiebis warmo-

madgenlebTan da Sesabamis organoebTan.

8.1.4.2. satelefono mosmena

saqmeze – kruslini safrangeTis winaaRmdeg (Kruslin v. France), – romel-

ic exeba satelefono mosmenas, evropulma sasamarTlom ganacxada:

`satelefono saubrebis mosmena, iseve rogorc satelefono saubrebis

sxvagvari miyuradeba, piradi cxovrebisa da mimoweris uflebis gan-

sakuTrebiT mniSvnelovani SezRudvaa da amitom unda emyarebodes

`kanons~, romelic gansakuTrebiT zustia. mniSvnelovania zusti, detalu-

ri wesebis arseboba am sakiTxze, gansakuTrebiT imis gaTvaliswinebiT, rom

teqnologia, romelic SeiZleba gamoyenebul iqnes, ganuwyvetliv vi-

Tardeba.~449

moTxovna – pirad da ojaxur cxovrebaSi Careva unda iyos kanonze

dafuZnebuli, niSnavs, rom Carevas unda hqondes samarTlebrivi  safuZve-

li, Sesabamisi kanoni unda iyos sakmarisad zusti da Seicavdes sajaro

447 81-e punqti.

448 1983 wlis 25 marti, Series A no. 61, 83-e-105-e punqtebi.

449 33-e punqti.
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xelisuflebis ukanonobisagan dacvis garantiebs. saqmis – melouni gaer-

Tianebuli samefos winaaRmdeg (Malone v. the United Kingdom) – ganxilvisas

saxelmwifom ver daarwmuna sasamarTlo, rom mis uflebamosilebas

satelefono saubrebis mosmenaze hqonda samarTlebrivi safuZveli.450 gaer-

Tianebul samefoSi satelefono saubrebis mosmena wesrigdeboda admin-

istraciuli praqtikiT, romlis detalebic ar gamoqveynebula. evropul-

ma sasamarTlom ganacxada, rom ar iyo sakmarisi sicxade im farglebsa da

xerxebTan dakavSirebiT, romlebiTac xorcieldeboda satelefono sau-

brebis saidumlo mosmenis uflebamosileba. sasamarTlom aRniSna, rom

vinaidan es iyo administraciuli praqtika, igi SeiZleboda nebismier dros

Secvliliyo.451

saqmis – kruslini safrangeTis winaaRmdeg (Kruslin v. France) – ganxilvi-

sas mopasuxe mTavroba daeyrdno safrangeTis sisxlis samarTlis

saproceso kodeqsis 81-e muxls, romelic adgenda, rom:

`gamomZiebel mosamarTles SeuZlia, kanonis Tanaxmad, gaataros nebi-

smieri sagamoZiebo RonisZieba, romelsac igi sasargeblod miiCnevs WeSmar-

itebis dasadgenad.~452

Tumca safrangeTis kanonmdebloba iTvaliswinebda zemoxsenebul de-

bulebas, evropulma sasamarTlom ganacxada, rom mas hqonda xarvezebi,

vinaidan kanoni ar adgenda  miniWebuli uflebamosilebis borotad gamoy-

enebisagan dacvis garantiebs da satelefono mosmenis wesebsa da proce-

duras. sasamarTlom am mimarTebiT aRniSna, rom:

`uwinares yovlisa, sistema ar iZleva uflebamosilebis borotad

gamoyenebis sxvadasxva SesaZlo gamovlenisagan adekvaturi dacvis saSu-

alebas. magaliTad, arsad aris gansazRvruli pirTa kategoriebi, romlebic

SeiZleba daeqvemdebaron satelefono mosmenas sasamarTlo brZanebiT

da im danaSaulebis xasiaTiT, romlebsac SeiZleba mohyves aseTi brZaneba.

araferi avaldebulebs mosamarTles, daadginos vada satelefono mos-

menisaTvis. aseve ar aris dazustebuli im moxsenebis Sedgenis procedu-

ra, romelic Seicavs mosmenil saubrebs, ... garemoebebi, romlebSic Canaw-

erebi SeiZleba an unda waiSalos, an firebi ganadgurdes, gansakuTrebiT,

rodesac braldebuls moexsna braldeba gamomZiebeli mosamarTlis mier,

an ganTavisuflda sasamarTlos mier.~453

miuxedavad imisa, rom im kanonis gamoyeneba, romelic iTvaliswinebs

satelefono mosmenas, zogadad ganWvretadi unda iyos, es ar unda iqnes

ise gagebuli, TiTqos saxelmwifos ekisreba valdebuleba, winaswar gaa-

frTxilos piri, romlis telefoni SeiZleba moisminon.454

450 1984 wlis 2 agvisto, Series A no. 31.

451 79-e punqti.

452 1990 wlis 24 aprili, Series A no. 176-A, me-17 punqti.

453 35-e punqti; aseve ix. klasi germaniis winaaRmdeg (Klass v. Germany), 1978 wlis 6

seqtemberi, Series A no. 28, 50-e punqti.

454 lianderi SvedeTis winaaRmdeg (Leander v. Sweden), 1987 wlis 26 marti, Series A no.

116, 51-e punqti.
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8.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis ramdenime debuleba awesrigebs evropu-

li konvenciis me-8 muxliT gaTvaliswinebul uflebebs.455 yvelaze mniS-

vnelovani debuleba, romelic awesrigebs konvenciis me-8 muxliT gan-

sazRvrul uflebebs, konstituciis me-20 muxlia, romlis Tanaxmad:

`1. yoveli adamianis piradi cxovreba, piradi saqmianobis adgili, pi-

radi Canaweri, mimowera, saubari satelefono da sxva saxis teqniku-

ri saSualebiT, agreTve teqnikuri saSualebebiT miRebuli Setyo-

binebani xelSeuxebelia. aRniSnuli uflebebis SezRudva daiSveba

sasamarTlos gadawyvetilebiT an mis gareSec, kanoniT gaTval-

iswinebuli gadaudebeli aucileblobisas.

2. aravis ara aqvs ufleba Sevides sacxovrebel binaSi da sxva mflo-

belobaSi mflobel pirTa nebis sawinaaRmdegod, agreTve Caatar-

os Cxreka, Tu ar aris sasamarTlos gadawyvetileba an kanoniT

gaTvaliswinebuli gadaudebeli aucilebloba.~256

miuxedavad imisa, rom saqarTvelos konstituciis aRniSnuli da sxva

debulebebi detalurad ganixileba konkretuli sakiTxebis Seswavlisas,

SeiZleba gakeTdes saerTo SeniSvna pozitiuri valdebulebis Sesaxeb me-

20 muxlis 1-li punqtiT gaTvaliswinebuli uflebebis mimarT. me-20 mux-

lis 1-l punqtSi aRniSnulia, rom masSi gaTvaliswinebuli uflebebi ̀ xel-

Seuxebelia~. marTalia, evropuli konvenciis me-8 muxlis 1-li punqtis

formulirebisa da strasburgis organoTa mier misi ganmartebis mixed-

viT, me-8 muxlis 1-li punqtidan gamomdinareobs ara mxolod negatiuri,

aramed aseve pozitiuri valdebuleba, SeiZleba imis mtkiceba, rom kon-

stituciis me-20 muxlis 1-li punqtis ganmarteba unda Seesabamebodes

evropul konvencias. udavoa, igi ar daakmayofilebs konvenciis stand-

artebs, Tu me-20 muxlis 1-li punqti SezRudviTad ganimarta, anu, rogorc

saxelmwifos valdebuleba, ar SezRudos daculi uflebebi.

me-8 muxlis 1-li punqtiT gaTvaliswinebuli uflebebis dacvis pozi-

tiuri valdebulebis sakiTxi ganixileba saqarTvelos kanonmdeblobiT

mowesrigebuli konkretuli uflebebis analizis dros.

8.2.1. piradi cxovreba

8.2.1.1. fizikuri da moraluri xelSeuxebloba

saqarTvelos kanonmdebloba icavs piris rogorc fizikur, ise moralur

xelSeuxeblobas. moraluri xelSeuxeblobis sakiTxi wesrigdeba kon-

455 sxvebTan erTad, ix. me-20, 36-e, 37-e (me-3, me-5 punqtebi) da 41-e muxlebi.

456 aRsaniSnavia, rom saqarTvelos konstituciis inglisurenovani Targmanebis um-

ravlesoba ar Seicavs me-20 muxlis me-2 punqts.
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stituciur doneze. konstituciis me-17 muxlis 1-li punqti adgens, rom

`adamianis pativi da Rirseba xelSeuvalia.~

sisxlis samarTlis saproceso kodeqsi gansazRvravs piradi Cxrekis

wesebs.457  Tumca, Cveulebriv, aucilebelia mosamarTlis brZanebis an sas-

amarTlos ganCinebis (dadgenilebis) miReba piradi Cxrekis an amoRebisa-

Tvis, kodeqsi iTvaliswinebs, rom piradi Cxreka da amoReba SeiZleba ganx-

orcieldes maT gareSe kanoniT dadgenil SemTxvevebSi.458  kodeqsis mixed-

viT, mosamarTlis brZanebis an sasamarTlos ganCinebis (dadgenilebis)

gareSe piradi Cxreka an amoReba SeiZleba Semdeg SemTxvevebSi:

a) Tu eWvmitanilis Sepyrobisas arsebobs sakmarisi safuZveli varaud-

isaTvis, rom mas Tan aqvs iaraRi an cdilobs, Tavidan moiSoros mt-

kicebuleba, romelic amxels mas danaSaulis CadenaSi;

b) policiaSi an mokvlevis sxva organoSi eWvmitanilis miyvanis Semdeg

dakavebis oqmis Sedgenisas;

g) braldebulis dapatimrebisas, Tu sakmarisi safuZveli arsebobs var-

audisaTvis, rom mas Tan aqvs iaraRi, sagani, romlis Senaxvac kanon-

iT ikrZaleba, anda sagani an dokumenti, romelsac saqmisaTvis mt-

kicebulebis mniSvneloba aqvs;

d) Tu sakmarisi safuZveli arsebobs varaudisaTvis, rom amoRebis an

Cxrekis Catarebis adgilas myofi piri malavs amosaReb sagans an do-

kuments.459

kodeqsi adgens piradi Cxrekis wesebsa da proceduras, aseve garan-

tiebs xelisuflebis mier am uflebis borotad gamoyenebis winaaRmdeg.

kodeqsi iTvaliswinebs piradi Cxrekis dros mowmeTa monawileobas,460

ukanono da usafuZvlo amoRebisa da Cxrekis Sedegad miyenebuli zianis

anazRaurebas,461 Cxrekis oqmis Sedgenis aucileblobas.462

meuRlis mier gaupatiurebis sakiTxi SeiZleba dadges konvenciis me-8

muxlTan dakavSirebiT. sisxlis samarTlis kodeqsi pirdapir ar axdens

meuRlis mier gaupatiurebis kriminalizacias. Tumca sisxlis samarTlis

kodeqsis 137-e muxli, romelic adgens sisxlissamarTlebriv pasuxismge-

blobas gaupatiurebisaTvis, gamoiyeneba aseve meuRlis mier gaupatiure-

bis SemTxvevaSi. am sakiTxze saqarTvelos sasamarTlo praqtika ver iqna

aRmoCenili.

seqsualuri Seuracxyofa SeiZleba miCneul iqnes adamianis pirad cx-

ovrebaSi Carevis formad da igi dasjadi moqmedebaa sisxlis samarTlis

kodeqsis mixedviT.463

ojaxuri Zaladobis sakiTxi aseve SeiZleba dadges konvenciis me-8 mux-

lTan dakavSirebiT. kodeqsi pirdapir ar iTvaliswinebs sisxlissamarT-

457 325-e muxli.

458 325-e muxlis me-3 punqti.

459 325-e muxlis me-3 punqti.

460 321-e muxli.

461 324-e muxli.

462 326-e da 327-e muxlebi.

463 ix. kodeqsis 138-e da 139-e muxlebi.
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lebriv pasuxismgeblobas ojaxuri ZaladobisaTvis, Tumca kodeqsis or

muxls Sexeba aqvs am sakiTxTan: kodeqsis 125-e muxlis mixedviT, cema an

sxvagvari Zaladoba, ramac dazaralebulis fizikuri tkivili gamoiwvia,

sisxlissamarTlebrivad dasjadia; 126-e muxli adgens sisxlissamarTle-

briv pasuxismgeblobas sistematuri cemisa an sxvagvari ZaladobisaTvis,

ramac dazaralebulis fizikuri an fsiqikuri tanjva gamoiwvia.

aseve tardeba praqtikuli RonisZiebebi ojaxuri Zaladobis aR-

mosafxvrelad. sxva RonisZiebebTan erTad,464 aRsaniSnavia, rom saqarTve-

los prezidentma miiRo specialuri brZanebuleba qalTa mimarT Zalado-

basTan brZolis gegmis (2000-2002 wlebi) damtkicebis Sesaxeb.465 samoqmedo

gegma iTvaliswinebs RonisZiebebis gatarebas Zaladobis winaaRmdeg, qal-

Ta mimarT ojaxuri Zaladobis winaaRmdeg brZolis CaTvliT.

sisxlis samarTlis kodeqsi adgens debulebebs, romlebic sxvadasxva

konteqstSi iTvaliswineben sisxlissamarTlebriv pasuxismgeblobas

fizikuri xelSeuxeblobis darRvevisaTvis.466

rac Seexeba mSobelTa Zaladobas Svilebis mimarT, aRsaniSnavia, rom

saqarTvelos samoqalaqo kodeqsis zogad debulebasTan erTad, romelic

iTvaliswinebs mSobelTa movaleobas, izrunon Svilebis fizikuri, gone-

brivi, sulieri da socialuri ganviTarebisaTvis, maTi interesebis upira-

tesi gaTvaliswinebiT,467 kodeqsi pirdapir adgens: mSoblebs (an erT-erT

maTgans) SeiZleba CamoerTvas mSoblis ufleba, Tu gamoirkveva, rom isini

(an erTi maTgani), inter alia, borotad iyeneben mSoblis uflebas – sastikad

epyrobian Svilebs.468

rac Seexeba moralur xelSeuxeblobas, saqarTvelos samoqalaqo kod-

eqsi adgens, rom pirs ufleba aqvs, sasamarTlos meSveobiT moiTxovos im

cnobebis uaryofa, romlebic laxavs mis pativs, Rirsebas, piradi cxovreb-

is saidumloebas, pirad xelSeuxeblobas an saqmian reputacias, Tu am cnobe-

bis gamavrcelebeli ar daamtkicebs, rom isini sinamdviles Seefereba.469

sikeTis dacva [e.i. pativi, Rirseba da piradi cxovrebis saidumloeba]

xorcieldeba, miuxedavad xelmyofis bralisa, xolo, Tu darRveva

gamowveuli braleulis moqmedebiT, pirs SeuZlia moiTxovos zianis (zara-

lis) anazRaurebac. zianis anazRaureba SeiZleba moTxovnil iqnes im moge-

bis saxiT, romelic warmoeqmna xelmyofs. braleulis xelyofis SemTxveva-

Si uflebamosil pirs ufleba aqvs, moiTxovos araqonebrivi (moraluri)

zianis anazRaureba.470

464 ix. saqarTvelos qalTa mdgomareobis gaumjobesebis RonisZiebaTa gegma (1998-

2000), romelic damtkicebulia saqarTvelos prezidentis 308 gankargulebiT.

saqarTvelos prezidentis brZanebuleba saqarTveloSi qalTa uflebebis dacvis

ganmtkicebis RonisZiebaTa Sesaxeb, 511, 1999 wlis 4 agvisto.

465 2000 wlis 25 Tebervali, 64. miuxedavad imisa, rom gegma moicavs 2000-2002 wlebs,

saqarTvelos prezidentis 2003 wlis 17 ianvris 14 brZanebulebiT misi moqmedeba

gagrZelda 2003-2005 wlebze.

466 gansakuTrebiT, 117-e, 118-e, 120-e, 125-e, 126-e, 137-e-140-e muxlebi.

467 samoqalaqo kodeqsis 1998-e muxli.

468 1205-e muxlis me-2 punqti.

469 samoqalaqo kodeqsis me-18 muxlis me-2 punqti.

470 samoqalaqo kodeqsis me-18 muxlis me-6 punqti.
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8.2.1.2. piradi monacemebis Segroveba, Senaxva da gamoyeneba
saxelmwifos mier da piradi informaciis xelmisawvdomoba

konstituciis 41-e muxli iTvaliswinebs, rom:

`1. saqarTvelos yovel moqalaqes ufleba aqvs kanoniT dadgenili

wesiT gaecnos saxelmwifo dawesebulebebSi masze arsebul infor-

macias, agreTve iq arsebul oficialur dokumentebs, Tu isini ar

Seicaven saxelmwifo, profesiul an komerciul saidumloebas.

2. oficialur CanawerebSi arsebuli informacia, romelic dakavSire-

bulia adamianis janmrTelobasTan, mis finansebTan an sxva kerZo

sakiTxebTan, aravisaTvis ar unda iyos xelmisawvdomi TviT am ada-

mianis Tanxmobis gareSe, garda kanoniT dadgenili SemTxvevebisa,

rodesac es aucilebelia saxelmwifo uSiSroebis an sazogadoebrivi

usafrTxoebis uzrunvelsayofad, janmrTelobis, sxvaTa uflebe-

bisa da Tavisuflebebis dasacavad.~

saqarTvelos zogadi administraciuli kodeqsi (1999 wlis 25 ivnisi)

awesrigebs, inter alia, piradi monacemebis Segrovebas, Senaxvas, da gamoy-

enebas saxelmwifos mier da piradi informaciis xelmisawvdomobas.471  kod-

eqsis mixedviT, saidumlo informacia aris sajaro dawesebulebaSi dacu-

li, agreTve sajaro dawesebulebis an mosamsaxuris mier samsaxurebriv

saqmianobasTan dakavSirebiT miRebuli, damuSavebuli, Seqmnili an gagza-

vnili informacia, romelic Seicavs, inter alia, pirad saidumloebas.472

kodeqsis me-10 muxlis 1-li nawilis mixedviT: ̀ yvelas aqvs ufleba gaec-

nos administraciul organoSi arsebul sajaro informacias, agreTve mi-

iRos maTi aslebi, Tu isini ar Seicaven, inter alia, pirad saidumloebas.~473

kodeqsis 39-e muxli awesrigebs piradi informaciis xelmisawvdomo-

bas. igi adgens, rom:

`pirs ar SeiZleba uari eTqvas im sajaro informaciis gacemaze, romel-

ic iZleva am piris identificirebis SesaZleblobas da am kodeqsis Tanax-

mad sxva pirebisaTvis xelmisawvdomi ar unda iyos. pirs aqvs ufleba gaec-

nos mis Sesaxeb sajaro dawesebulebaSi arsebul personalur monacemebs

da usasyidlod miiRos am monacemebis aslebi.~

me-40 muxlis 1-li nawilis mixedviT, sajaro dawesebuleba valdebulia,

gasces sajaro informacia dauyovnebliv an araugvianes 10 dRisa, kod-

eqsiT gaTvaliswinebul SemTxvevebSi.

kodeqsi aseve awesrigebs sajaro informaciis gacemaze uaris Tqmis

sakiTxs. 41-e muxlis 1-li nawilis mixedviT, sajaro dawesebulebis uari

471 zogadi administraciuli kodeqsis me-3 muxlis me-4 punqtis mixedviT, misi mo-

qmedeba ar vrceldeba aRmasrulebeli xelisuflebis organoTa im saqmianobaze,

romelic dakavSirebulia, inter alia, danaSaulis Cadenis gamo piris sisxlissa-

marTlebriv devnasTan da sisxlis samarTlis saqmis warmoebasTan, aseve opera-

tiul samZebro saqmianobasTan.

472 me-2 muxlis 1-li punqtis `n~ qvepunqti.

473 ix., aseve, kodeqsis 28-e punqti.
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sajaro informaciis gacemaze ganmcxadebels unda ecnobos dauyovnebliv.

kodeqsi aseve iTvaliswinebs, rom, Tu pirs sajaro informaciis gacemaze

uari eTqva, sajaro dawesebuleba valdebulia, gadawyvetilebis miRebi-

dan 3 dRis vadaSi pirs werilobiT ganumartos misi uflebebi da gasaCiv-

rebis wesi (me-2 nawili).

kodeqsi iTvaliswinebs personaluri monacemebis damuSavebis wess.

kodeqsis 43-e muxlis mixedviT, sajaro dawesebuleba valdebulia:

a) Seagrovos, daamuSaos, Seinaxos mxolod is monacemebi, romelTa Seg-

rovebis uflebas mas pirdapir da uSualod aniWebs kanoni da rom-

lebic aucilebelia am sajaro dawesebulebis mier sakuTar ufleba-

mosilebaTa gansaxorcieleblad;

b) ar dauSvas sajaro dawesebulebis mier iseTi saxis personaluri

monacemebis Segroveba, damuSaveba, Senaxva an gacema, romelic dakav-

Sirebulia piris religiur, seqsualur an eTnikur kuTvnilebasTan,

politikur an msoflmxedvelobriv SexedulebebTan;

g) SeimuSaos da danergos monacemTa Segrovebis, damuSavebis, Senaxvi-

sa da Semadgenlobis kanoniT gansazRvrul miznebTan da vadebTan

Sesabamisobis kontrolis programa;

d) piris moTxovniT an sasamarTlos gadawyvetilebis safuZvelze gaa-

nadguros kanoniT gansazRvruli miznebiT gauTvaliswinebeli,

agreTve arazusti, arasarwmuno, arasruli da saqmesTan daukavSire-

beli monacemebi da Secvalos isini zusti, sarwmuno, drouli da

sruli monacemebiT;

e) Seinaxos Sesworebuli monacemebi, maTi gamoyenebis drois miTiTe-

biT, Sesabamis monacemebTan erTad maTi arsebobis manZilze, magram

aranakleb 5 wlis ganmavlobaSi;

v) personaluri monacemebis Segrovebisas mimarTos im pirs, romelzec

grovdeba informacia, agreTve sxva wyaroebs mxolod im SemTxveva-

Si, Tuki amoiwura pirvelwyarodan personaluri monacemebis miRe-

bis yvela sxva SesaZlebloba, garda am kodeqsis 28-e muxliT gaTval-

iswinebuli SemTxvevebisa da mxolod maSin, rodesac kanoni mas pir-

dapir da uSualod aniWebs gansazRvruli kategoriis pirebis Ses-

axeb personaluri monacemebis Segrovebis, damuSavebisa da Senaxvis

uflebas;

z) sajaro reestrSi Seitanos informacia personaluri monacemebis

Segrovebisa da damuSavebis, agreTve mesame piris an sajaro dawese-

bulebis mier personaluri monacemebis moTxovnis TariRis, momTx-

ovnis vinaobisa da misamarTis Sesaxeb;

T) dauyovnebliv acnobos Sesabamis pirs mis ukanasknel cnobil misa-

marTze mesame piris an sajaro dawesebulebis mier misi personalu-

ri monacemebis moTxovnis Sesaxeb, garda am kodeqsis 28-e muxliT

gaTvaliswinebuli SemTxvevebisa;



208

i) personaluri monacemebis sxvisTvis gadacemamde kidev erTxel mi-

iRos yvela gonivruli zoma imis gadasamowmeblad, aris Tu ara isini

zusti, saqmesTan kavSirSi myofi, drouli da sruli;

k) personaluri monacemebis Segrovebis, damuSavebisa da Senaxvisas

acnobos Sesabamis pirs personalur monacemTa damuSavebis miznebi

da samarTlebrivi safuZvlebi; savaldebuloa Tu nebayoflobiTi

misTvis personaluri monacemebis micema; personalur monacemTa

wyaroebi da Semadgenloba; agreTve im mesame pirebis Sesaxeb,

romelTac SeiZleba gadaeceT personaluri monacemebi.

kodeqsi aseve iTvaliswinebs saxelmwifos valdebulebas, ar gaaxmau-

ros piradi informacia. 44-e muxlis 1-li nawilis mixedviT, ̀ sajaro dawe-

sebuleba valdebulia, ar gaaxmauros pirad saidumloebas mikuTvnebuli

informacia TviT am piris Tanxmobis an kanoniT gaTvaliswinebul

SemTxvevebSi sasamarTlos dasabuTebuli gadawyvetilebis gareSe, Tan-

amdebobis pirTa (agreTve Tanamdebobaze wardgenil kandidatTa) person-

aluri monacemebis garda.~

me-3 nawilis mixedviT, sasamarTlo uflebamosilia gamoitanos gadawy-

vetileba personaluri monacemebis gansaidumloebis Sesaxeb mxolod im

SemTxvevaSi, Tu sxva mtkicebulebebiT SeuZlebelia saqmeze WeSmariteb-

is dadgena da sxva wyarodan amoiwura am informaciis miRebis yvela Sesa-

Zlebloba.

kodeqsi iTvaliswinebs, rom personaluri monacemebi SeiZleba xelmi-

sawvdomi iyos samecniero kvlevebis Casatareblad, Tumca es wesi gamor-

icxavs piris identifikaciis SesaZleblobas.474

kodeqsi adgens pirad monacemebSi Sesworebis Setanas an maT ganadgure-

bas. kodeqsis 46-e muxli iTvaliswinebs, rom:

`pirs ufleba aqvs moiTxovos monacemebSi Sesworebis Setana an ukanon-

od mopovebuli monacemebis ganadgureba. personaluri informaciis Seg-

rovebis kanonierebis Taobaze mtkicebis tvirTi ekisreba sajaro dawese-

bulebas. sajaro informaciaSi Sesworebis Setanamde piris gancxadeba

sajaro informaciis uzustobis Sesaxeb warmoadgens sajaro informacias

da Tan unda daerTos mas. aRniSnul sakiTxze sajaro dawesebuleba an saja-

ro mosamsaxure gadawyvetilebas iRebs 10 dRis vadaSi.~

kodeqsis 47-e muxlis mixedviT, pirs aqvs ufleba sajaro dawesebulebis

an sajaro mosamsaxuris gadawyvetilebis gauqmebis an Secvlis moTxovniT

mimarTos sasamarTlos, agreTve moiTxovos qonebrivi da araqonebrivi

zianis anazRaureba araswori sajaro informaciis Seqmnisa da damuSaveb-

isaTvis, personaluri monacemebis ukanono Segrovebis, damuSavebis, Sen-

axvisa da gavrcelebisas, aseve  maTi sxva pirisa an sajaro dawesebulebi-

saTvis ukanonod gadacemisas.

kodeqsi aseve gansazRvravs sajaro informaciis gasaidumloebis vadas.

31-e muxlis 1-li nawilis mixedviT, piradi saidumloeba daxurulia piris

sicocxlis manZilze, Tu kanoniT sxva ram ar aris gaTvaliswinebuli.

474 45-e punqti.
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administraciuli organos gadawyvetileba SeiZleba gasaCivrdes sasa-

marTloSi kanoniT dadgenili wesis mixedviT.475

kodeqsis me-11 muxlis mixedviT:

`administraciul warmoebaSi monawile sajaro mosamsaxures ufleba

ara aqvs gaamJRavnos an arasamsaxurebrivi mizniT gamoiyenos adminis-

traciuli warmoebis dros miRebuli an Seqmnili saidumlo informacia.

pasuxismgebloba aseTi saxis informaciis gamJRavnebis an gamoyenebisa-

Tvis dgeba kanoniT gansazRvruli wesiT. ...~

sisxlis samarTlis kodeqsi iTvaliswinebs sisxlissamarTlebriv pasux-

ismgeblobas pirisaTvis ukanonod uaris TqmisaTvis masze arsebuli infor-

maciis an oficialuri dokumentis gacnobaze an im dokumentis Tu masalis

wardgenaze, romelic uSualod Seexeba mis uflebebsa da Tavisuflebebs.476

amasTanave, sisxlis samarTlis kodeqsi aseve iTvaliswinebs sisxlissamarT-

lebriv pasuxismgeblobas piradi an ojaxuri saidumlos ukanonod mopove-

bis, Senaxvisa an gavrcelebisaTvis. es debuleba gamoiyeneba ara mxolod

saxelmwifo organoTa, aramed aseve mesame mxareTa mimarT.477

piradi informaciis Segroveba da Senaxva aseve wesrigdeba kanoniT

`sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis Sesaxeb~

(1997 wlis 17 oqtomberi), romelic moiTxovs sajaro mosamsaxurisagan,

waradginos deklaracia Tavisi ekonomikuri mdgomareobis Sesaxeb. miuxe-

davad imisa, rom es SeiZleba CaiTvalos sajaro moxeleTa pirad cxovre-

baSi Carevad, igi SeiZleba gamarTldes saxelmwifos ekonomikuri keTil-

dReobis interesebiT.

saqarTvelos rogorc sisxlis samarTlis, ise samoqalaqo samarTlis

kanonmdebloba uSvebs daxurul sasamarTlo mosmenas, Tu piradi da ojax-

uri cxovrebis intimuri sakiTxebis gamJRavneba riskis qveS aris.478

lustraciis sakiTxi SeiZleba wamoiWras piradi monacemebisa da infor-

maciis xelmisawvdomobis uflebis konteqstSi. miuxedavad imisa, rom uka-

nasknel wlebSi am sakiTxma erTgvarad miipyro sazogadoebriobis

yuradReba da kanonproeqtic ki momzadda lustraciis Sesaxeb, saqarTve-

los parlaments ar ganuxilavs igi.480

8.2.1.3. sqesobrivi cxovrebis saidumloeba

rogorc aRiniSna, seqsualuri urTierToba Sedis piradi cxovrebis

sferoSi. evropuli sasamarTlos precedentuli samarTlis msgavsad, ma-

475 ix., gansakuTrebiT, kodeqsis 177-e-184-e muxlebi.

476 167-e muxli.

477 157-e muxli.

478 sisxlis samarTlis saproceso kodeqsis me-16 muxlis me-4 punqti da samoqalaqo

saprocesi kodeqsis me-9 muxli.

479 g. papuaSvili, lustraciis meqanizmebi yofil komunistur qveynebSi da misi dan-

ergvis perspeqtivebi saqarTveloSi, qarTuli samarTlis mimoxilva, 3/4, 2000

weli, gv. 28-30.

480 iuan sazerlendi gaerTianebuli samefos winaaRmdeg (Euan Sutherland v. the United
Kingdom), 1997 wlis 1 ivlisi, 25186/94.



210

makacebs Soris urTierTTanxmobiT homoseqsualuri urTierTobis

damyareba ar iTvleba sisxlissamarTlebriv danaSaulad saqarTvelos sis-

xlis samarTlis kodeqsis mixedviT. sisxlis samarTlis kodeqsi adgens,

rom seqsualuri urTierToba urTierTTanxmobis gareSe mamakacebs So-

ris sisxlissamarTlebrivad dasjadia (138-e muxli). igive wesi gamoiyeneba

urTierTTanxmobis gareSe qalebs Soris lesbosuri urTierTobis mima-

rT, razec pirdapir uTiTebs 138-e muxli. kodeqsis 138-e muxlis me-4 naw-

ilis mixedviT, seqsualuri xasiaTis ZalmomreobiTi moqmedeba imis mima-

rT, visac ar Sesrulebia ToTxmeti weli, miCneulia sisxlissamarTlebriv

danaSaulad. saqarTvelos kanonmdebloba ar iTvaliswinebs gansxvavebul

wesebs arasrulwlovani gogonebisa da biWebis homoseqsualur, lesbosur

da heteroseqsualur urTierTobasTan dakavSirebiT.480

saqarTveloSi ar arsebobs kanoni, romelic awesrigebs sqesis Secv-

lasTan dakavSirebul samedicino sakiTxebs, Tumca kanoni `samoqalaqo

aqtebis registraciis Sesaxeb~481 sainteresoa saxelis/gvaris sakiTxTan

dakavSirebiT, vinaidan iseTi saxelis qona, romelic ar Seesabameba piris

sqess, SeiZleba problemuri gaxdes pirisaTvis, romelmac Seicvala igi.

kanoni iTvaliswinebs, rom dabadebis aqti482 da dabadebis mowmoba483 Sei-

cavs informacias, inter alia, piris sqesis Sesaxeb. aseTi informacia ar Sei-

taneba qorwinebis aqtis Canawersa484 da qorwinebis mowmobaSi.485

kanoni awesrigebs saxelisa da gvaris Secvlis wesebsa da proceduras.486

igi axdens saxelebisa da gvarebis Secvlis mizezTa CamonaTvals, Tumca

ar uTiTebs sqesis Secvlaze, rogorc saxelis/gvaris Secvlis mizezze.487

miuxedavad amisa, kanonSi aRniSnulia, rom saxelis/gvaris Secvlis mize-

zi SeiZleba iyos misi damakninebeli xasiaTi. kanonis mixedviT, saxelis an

gvaris Secvla iwvevs piradobis damadasturebeli sabuTis Secvlas.

kanoni aseve awesrigebs Sesworebebisa da cvlilebebis Setanas samo-

qalaqo aqtebis CanawerebSi. miuxedavad imisa, rom kanonis 104-e muxli,

romelic exeba samoqalaqo aqtebis CanawerebSi Sesworebebisa da cvlile-

bebis Setanis safuZvlebs, ar Seicavs sqesis Secvlas, rogorc saxelis/

gvaris Secvlis mizezs, kanoni pirdapir aRniSnavs: saxelis/gvaris Secv-

las sqesis Secvlis Sedegad (ix. 106-e muxlis 1-li punqtis ̀ d~ qvepunqti

da 107-e muxlis 1-li qvepunqti).

kanonis me-14 muxli adgens, rom samoqalaqo aqtebis registraciasTan

dakavSirebiT miRebuli cnobebi konfidenciuria da maTi gaxmaureba akr-

Zalulia, garda kanoniT pirdapir gaTvaliswinebuli SemTxvevebisa.

zogadad SeiZleba aRiniSnos, rom kanoni `samoqalaqo aqtebis regis-

traciis Sesaxeb~ Zalze bundovania sqesis Secvlis Sedegad saxelis/gvaris

Secvlis mimarT. miuxedavad imisa, rom kanoni aRiarebs saxelis/gvaris

481 1998 wlis 15 dekemberi.

482 25-e muxlis 1-li punqtis `a~ qvepunqti.

483 36-e muxlis `a~ qvepunqti.

484 45-e muxli.

485 47-e muxli

486  ix. kanonis me-9 Tavi.

487  74-e muxli.
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Secvlis SesaZleblobas sqesis Secvlis Sedegad, igi Seicavs procedu-

rul xarvezebs da saWiroebs cvlilebebs, raTa sqesis Secvlis Sedegad

saxelis/gvaris Secvla adekvaturad moawesrigos.

miuxedavad imisa, rom sqesis Secvlis Sedegad saxelis/gvaris Secv-

lasTan dakavSirebuli problemebi dRemde ar damdgara, aSkaraa am sak-

iTxis gadawyvetis aucilebloba strasburgis organoebis precedentuli

samarTlis mixedviT.

sqesobrivi cxovrebis saidumloebis erT-erTi aspeqtia homoseqsual-

Ta ufleba, iyvnen daculi TavianTi uflebebis SezRudvisagan seqsualu-

ri orientaciis mixedviT. evropuli konvenciis standartebis gaTval-

iswinebiT, sainteresoa imis dadgena, arsebobs Tu ara raime Tanamdeboba

sajaro da kerZo samsaxurSi, pirvel rigSi SeiaraRebul ZalebSi, romelTa

dakavebac homoseqsualebs ekrZalebaT. saqmeze – smisi da gredi gaer-

Tianebuli samefos winaaRmdeg (Smith and Grady v. the United Kingdom), –
romelic exeboda ganmcxadebelTa ganacxads, rom maTi homoseqsualobis

gamo ganxorcielda mokvleva da homoseqsualobis mizeziT isini ganTavis-

ufldnen samefo sahaero Zalebidan, evropulma sasamarTlom daadgina

konvenciis me-8 muxlis darRveva.488

saqarTvelos kanonmdeblobis analizma cxadyo, rom Sromis arc moqme-

di kanonmdebloba da arc Sromis kodeqsis proeqti489 ar Seicavs diskrim-

inaciul debulebebs homoseqsualebis mimarT sajaro an kerZo seqtorSi

garkveuli Tanamdebobebis dakavebasTan dakavSirebiT. kanonmdebloba,

romelic awesrigebs samxedro sakiTxebs, ar krZalavs homoseqsualTa

samxedro samsaxurs. kanoni `samxedro mosamsaxuris statusis Sesaxeb~,

romelic awesrigebs, inter alia, samxedro samsaxuridan ganTavisuflebas,

ar iTvaliswinebs, rom homoseqsualoba SeiZleba gaxdes aseTi samsaxuri-

dan samxedro mosamsaxuris ganTavisuflebis safuZveli.490 kanoni ̀ samxe-

dro valdebulebisa da samxedro samsaxuris Sesaxeb~ arc imas iTval-

iswinebs, rom homoseqsuali ar SeiZleba Sevides samxedro samsaxurSi da

arc imas, rom homoseqsualobis gamo isini SeiZleba ganTavisufldnen sam-

saxuridan.491

praqtikaSi homoseqsualobis safuZvelze samxedro samsaxurze uaris

Tqma an samxedro mosamsaxuris ganTavisuflebis sakiTxi ar damdgara.

488 1999 wlis 27 seqtemberi, 29 RR 493, 111-e da 112-e punqtebi.

489 Sromis kodeqsis proeqti ix. JurnalSi – `qarTuli samarTlis mimoxilva~, 6, 1,

2003. Jurnali aseve xelmisawvdomia ekonomikuri politikisa da samarTlebrivi

sakiTxebis qarTul-evropuli sakonsultacio centris internet-gverdze:

[www.geplac.org].
490 1998 wlis 25 ivnisi, 21-e muxlis me-2 punqti.

491 1997 wlis 17 seqtemberi. ix., aseve, saqarTvelos SeiaraRebuli Zalebis sadisci-

plino wesdeba, 1994 wlis 2 seqtemberi.
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8.2.1.4. saxelebi

kanoni `samoqalaqo aqtebis registraciis Sesaxeb~ awesrigebs, inter alia,

saxelebis registraciisa da saxelis/gvaris Secvlis sakiTxebs.492  bavSvi da-

badebisTanave registrirdeba samoqalaqo aqtebis registraciis organoSi.

dabadebis aqtis Canaweri da dabadebis mowmoba Seicavs iseT pirad monace-

mebs, rogoricaa saxeli da gvari. bavSvis saxeli Caiwereba mSoblebis urTi-

erTSeTanxmebiT.493 bavSvis gvari Caiwereba mSoblebis gvarebis mixedviT. Tu

mSoblebs saerTo gvari ara aqvT, bavSvis gvari Caiwereba mamis an dedis gvaris

mixedviT, an mieTiTeba SeerTebuli gvari urTierTSeTanxmebiT.

kanoni gansazRvravs saxelebisa da gvarebis Secvlis wesebsa da proce-

duras.494 kanonis 73-e muxlis mixedviT, saqarTvelos moqalaqeTa mier

saxelisa da gvaris Secvla dasaSvebia maT mier piradobis damadasturebe-

li sabuTis misaRebad dadgenili asakis miRwevis Semdeg (1-li punqti).

arasrulwlovan moqalaqeTa saxelisa da gvaris Secvla SesaZlebelia maTi

mSoblebis an im mSoblis TanxmobiT, romelTanac cxovrobs bavSvi, agreTve

mSoblebis monacvle pirTa TanxmobiT.495

kanonis 74-e muxlis mixedviT, saxelis an gvaris Secvla SesaZlebelia

erT-erTi Semdegi mizezis arsebobisas:

a) saxeli an gvari rTulad warmosaTqmeli, arakeTilxmovani an dama-

kninebelia;

b) ganmcxadebels surs miiRos an Tavis gvars SeuerTos meuRlis gvari

– Tu es ar ganxorcielda qorwinebis registraciisas;

g) ganmcxadebels surs miiRos Tavisi faqtobrivi aRmzrdelis gvari;

d) ganmcxadebels surs daibrunos Tavisi qorwinebamdeli gvari – Tu

es ar ganxorcielda ganqorwinebis registraciisas;

e) ganmcxadebels surs miiRos Tavisi pirdapiri aRmavali Stos naTe-

savis gvari.

gadawyvetileba saxelis/gvaris Secvlis Sesaxeb miiReba saqarTvelos

iusticiis saministros samoqalaqo aqtebis registraciis komisiis mier.496

iusticiis saministro samoqalaqo aqtebis registraciis Sesabamis orga-

nosa da ganmcxadebels acnobebs erTi kviris vadaSi.497

saxelisa da gvaris Secvla iwvevs piradobis damadasturebeli sabuTis

Secvlas. kanoni aseve adgens saxelisa da gvaris Secvlaze uaris Tqmis

safuZvlebs. esenia:

a)  mesame pirTa interesebis Selaxvis realuri safrTxe;

b) ganmcxadeblis survili, airCios gvarad fsevdonimi an Seqmnas axali gvari;

492 1998 wlis 15 dekemberi.

493 26-e muxlis 1-li punqti.

494 ix. kanonis me-9 Tavi.

495 73-e muxlis me-2 punqti.

496 78-e muxlis me-3 punqti. ix. moqalaqeobrivi aqtebis registraciis komisiis wesde-

ba, 2000 wlis 26 ivnisi, 128, iusticiis saministro.

497 iqve.



213

g)  ganmcxadeblis eWvmitaniloba danaSaulis CadenaSi;

d) ganmcxadeblis nasamarTloba danaSaulis CadenisaTvis – Tu nasa-

marTloba moxsnili ar aris.498

saxelis/gvaris Secvlaze uaris Tqmis kanoniT gaTvaliswinebul

safuZvlebTan dakavSirebiT SeiZleba gakeTdes daskvna, rom zogierTi

safuZveli formulirebulia zogadad da, Sesabamisad, ar aris damakmayo-

filebeli. magaliTad, kanonidan ar aris naTeli, ra igulisxmeba ̀ mesame

pirTa interesebis Selaxvis realur safrTxeSi.~ kanonis safuZvelze

rTulia imis gansazRvra, rogor Seilaxeba mesame piris interesebi, rode-

sac sxva pirs surs saxelis Secvla, im SemTxvevaSic ki, Tu mas unda ise-

Tive an msgavsi saxelis arCeva, romelic aqvs mesame pirs. kanonis dazuste-

bis gareSe, rogorc Cans, rTuli iqneba me-8 muxlis me-2 punqtiT gaTval-

iswinebuli uflebis SezRudvis gamarTleba.

saxelis Secvlis sxva safuZvlebi aseve sakmaod zogadad aris formu-

lirebuli. magaliTad, saxelis Secvlis Sesaxeb ganacxadze uaris Tqmis

safuZvelia ganmcxadeblis nasamarTloba danaSaulis CadenisaTvis, Tu

namasarTloba moxsnili ar aris. aucilebelia kanonis dazusteba aseTi

SezRudvis gasamarTleblad.

8.2.2. ojaxuri cxovreba

Tavidanve unda aRiniSnos, rom saqarTvelos konstituciis me-20 mux-

li, romelic adgens zogad konstituciur debulebas, rac moicavs kon-

venciis me-8 muxliT gaTvaliswinebul sakiTxebs, ar moixseniebs ̀ ojaxur

cxovrebas.~ konstitucia ojaxuri cxovrebis Sesaxeb debulebebs adgens

36-e muxlSi. am muxlis Sesabamisi nawili, romelic sakmaod zogadi da dek-

laraciuli xasiaTisaa, Semdegnairad aris Camoyalibebuli:

`2. saxelmwifo xels uwyobs ojaxis keTildReobas.

3. dedaTa da bavSvTa uflebebi daculia kanoniT.~

8.2.2.1. dauqorwinebeli mSoblebi da Svilebis samarTlebrivi
mdgomareoba

saqarTvelos samoqalaqo kodeqsi awesrigebs, inter alia, saojaxo samarT-

lis sakiTxebs. samoqalaqo kodeqsis 1106-e muxli, romelic gansazRvravs

`qorwinebis~ cnebas samoqalaqo kodeqsis miznebisaTvis, adgens, rom ̀ qor-

wineba ojaxis Seqmnis mizniT qalisa da mamakacis nebayoflobiTi kavSiria,

romelic registrirebulia moqalaqeTa mdgomareobis registraciis

saxelmwifo organoSi.~499

498 84-e muxli.

499 saqarTvelos samoqalaqo kodeqsis eleqtronuli versia xelmisawvdomia IRIS-is

internet-gverdze: [www.iris.ge].
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marTalia, es muxli pirdapir ar uTiTebs ̀ ojaxur cxovrebaze~, is Sei-

Zleba gamomdinareobdes qorwinebis miznidan (`ojaxis Seqmna~), rom qal-

ma da mamakacma SeiZleba Seqmnan ojaxi, Tu qorwineba registrirebulia

moqalaqeTa mdgomareobis registraciis saxelmwifo organoSi. aseTi gan-

marteba dasturdeba kodeqsis 1151-e muxliT (qorwinebis registraciis

mniSvneloba), romelic adgens, rom: ̀ meuRleTa ufleba-movaleobebs war-

moSobs mxolod moqalaqeobrivi mdgomareobis registraciis organoSi

registrirebuli daqorwineba.~ saqarTvelos samoqalaqo kodeqsi ar

iTvaliswinebs ojaxis Seqmnas iuridiuli mniSvnelobiT, Tu qorwineba ar

aris registrirebuli registraciis organoSi.500 sxva sityvebiT, samo-

qalaqo kodeqsis ganmartebiT, dauqorwinebeli mamakaci da qali, rom-

lebic SeiZleba Tanacxovrobdnen, ar miiCnevian ojaxad saqarTvelos

kanonmdeblobis mniSvnelobiT.

miuxedavad amisa, samoqalaqo kodeqsi awesrigebs dauqorwinebel mSobel-

Ta Svilebis samarTlebriv mdgomareobas. samoqalaqo kodeqsis 1190-e mux-

lis (dauqorwinebeli mSoblebisagan Svilis warmoSobis dadgena) mixedviT:

`Svilis warmoSoba erTmaneTTan dauqorwinebeli mSoblebisagan dg-

indeba moqalaqeobrivi mdgomareobis registraciis organoSi mSoblebis

mier erToblivi gancxadebis SetaniT.

2. mSobelTa erToblivi gancxadebis ararsebobis SemTxvevaSi mamoba

SeiZleba dadgindes sasamarTlo wesiT erT-erTi mSoblis, bavSvis

meurvis (mzrunvelis) an im piris gancxadebiT, romlis kmayofaze-

dac imyofeba bavSvi, agreTve TviT bavSvis gancxadebiT mis mier

srulwlovanebis miRwevis Semdeg.

3. mamobis dadgenisas sasamarTlo mxedvelobaSi iRebs bavSvis dedi-

sa da mopasuxis erTad cxovrebasa da saerTo meurneobis warmoe-

bas bavSvis dabadebamde, an bavSvis erTad aRrzdas an rCenas, anda

damamtkicebel sabuTs, romelic savsebiT adasturebs mopasuxis

mier mamobis aRiarebas. ...~

1990-e muxlis 1-li nawilis mixedviT, bavSvis warmoSobis dadgena

mSoblebis mier SeiZleba moxdes mSobelTa erToblivi gancxadebiT, rac

ar iwvevs samarTlebriv problemebs. kodeqsis mixedviT, dauqorwinebel

mSoblebs SeuZliaT mimarTon moqalaqeobrivi aqtebis registraciis or-

ganos mSoblebisagan Svilis warmoSobis dadgenisaTvis.

Tumca kodeqsi adgens specialur proceduras mamobis dadgenasTan

dakavSirebiT, Tu orive mSobeli ar akeTebs erTobliv gancxadebas, sasa-

marTlo iRebs gadawyvetilebas mamobis dadgenis Sesaxeb. am gadawy-

vetilebis miRebisas sasamarTlo iTvaliswinebs  bavSvis dedisa da mopas-

uxis erTad cxovrebasa da saerTo meurneobis warmoebas bavSvis dabade-

bamde, an bavSvis erTad aRrzdas an rCenas, anda damamtkicebel sabuTs,

romelic savsebiT adasturebs mopasuxis mier mamobis aRiarebas.

500 ix. 418-e punqti, Second Periodic Report of Georgia Submitted under Article 40 of the
International Covenant on Civil and Political Rights, CCPR/C/GEO/2000/2, 26 February 2001, 81.
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vinaidan specialuri procedura Svilis warmoSobis dadgenis Taobaze

Camoyalibebulia mxolod mamobis dadgenasTan dakavSirebiT, aqedan

gamomdinareobs, rom aseTi procedura ar arsebobs dedobis dadgenasTan

dakavSirebiT. aseTi moTxovnis ararseboba saqarTvelos kanonmdeblobiT

Seesabameba evropuli sasamarTlos gadawyvetilebas saqmeze – marqsi

belgiis winaaRmdeg (Marckx v. Belgium), – romelSic miCneul iqna, rom bel-

giam daarRvia konvencia, vinaidan misi kanonmdebloba moiTxovda dedis

mxridan Tavisi dedobis aRiarebas.501  samoqalaqo kodeqsis mixedviT, de-

disagan Svilis warmoSobis aRiareba avtomaturad xdeba Svilis gaCenis

faqtiT. saqarTvelos samoqalaqo kodeqsi ar ganasxvavebs daqorwinebu-

li da dauqorwinebeli mSoblebisagan Svilis warmoSobas dedobis aRiare-

bis mixedviT.

rac Seexeba dauqorwinebeli mSoblebisagan bavSvis dabadebis Sesaxeb

Canaweris gakeTebis regulirebas, kodeqsis 1192-e muxli adgens, rom:

`1. Tu mSoblebi daqorwinebulni ar arian erTmaneTTan, Canaweri bavS-

vis dedis Sesaxeb keTdeba dedis gancxadebiT, xolo Canaweri mamis

Sesaxeb – bavSvis mSoblebis erToblivi gancxadebiT an sasamarT-

los gadawyvetilebiT.

2. Tu deda gardaicvala, cnobilia qmeduunarod, CamorTmeuli aqvs

mSoblis ufleba an SeuZlebelia misi sacxovrebeli adgilis dadge-

na, bavSvis mamis Cawera xdeba mamis gancxadebiT.~

amasTanave, aRsaniSnavia, rom 2002 wlis 31 ivliss saqarTvelo gaxda

monawile ̀ qorwinebisgareSe Svilebis samarTlebrivi mdgomareobis Ses-

axeb~ evropuli konvenciisa (1975 w.),502 romelic, rogorc saqarTvelos

kanonmdeblobis nawili, pirdapir gamoiyeneba erovnul doneze. konven-

ciis me-2 muxlis mixedviT, ̀ qorwinebisgareSe dabadebuli yvela bavSvis

dedoba dgindeba bavSvis dabadebis faqtiT.~

daqorwinebul da dauqorwinebel mSobelTa Svilebs Soris Tanasworoba

dasturdeba samoqalaqo kodeqsis sxvadasxva debulebiT. 1190-e muxlis me-4

nawili, romelic exeba mamobis dadgenas, iTvaliswinebs, rom `mamobis

dadgenisas ... bavSvebs aqvT iseTive uflebebi da movaleobebi, rogorc

daqorwinebul pirTagan dabadebul bavSvebs.~ kodeqsis 1198-e muxli Svileb-

is mimarT mSobelTa movaleobebis Sesaxeb ar ganasxvavebs daqorwinebuli

da dauqorwinebeli mSoblebis Svilebis samarTlebriv mdgomareobas.

amdenad, SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba

ar adgens daqorwinebuli da dauqorwinebeli mSoblebis Svilebis gan-

sxvavebul samarTlebriv mdgomareobas.503

501 31-e da 45-e punqtebi.

502 konvenciis teqsti xelmisawvdomia evropis sabWos saxelSekrulebo samsaxuris

internet-gverdze: [http://conventions.coe.int].
503 1198-e muxlis 1-li punqtis mixedviT, `mSoblebi uflebamosilni da movaleni

arian aRzardon TavianTi Svilebi, izrunon maTi fizikuri, gonebrivi, sulieri

da socialuri ganviTarebisaTvis, aRzardon isini sazogadoebis Rirseul wevre-

bad, maTi interesebis upiratesi gaTvaliswinebiT.~
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8.2.2.2. meurveoba da mzrunveloba

8.2.2.2.1. meurveoba

saqarTvelos samoqalaqo kodeqsi adgens, rom `Svilebis mimarT

mSoblebs Tanabari ufleba-movaleobebi aqvT.~504 es wesi gamoiyeneba im

SemTxvevaSic, rodesac isini ganqorwinebulni arian.505

samoqalaqo kodeqsi aseve adgens, rom: ̀ Tu ganqorwinebis an sxva mizezis

gamo mSoblebi cal-calke cxovroben, maT SeTanxmebazea damokidebuli,

Tu visTan unda cxovrobdnen arasrulwlovani Svilebi.~506 Tumca `Seu-

Tanxmeblobis SemTxvevaSi davas gadawyvets sasamarTlo Svilebis inter-

esebis gaTvaliswinebiT.~507

amasTanave, kodeqsis 1202-e muxli adgens, rom:

`1. mSobels, romelic SvilTan erTad ar cxovrobs, ufleba aqvs urTi-

erToba hqondes SvilTan da valdebulia monawileoba miiRos mis

aRzrdaSi. mSobels, romelTanac Svili cxovrobs, ufleba ara aqvs

xeli SeuSalos meore mSobels, urTierToba iqonios SvilTan da

monawileoba miiRos mis aRzrdaSi.

2.  sasamarTlos ufleba aqvs calke mcxovreb mSobels gansazRvru-

li vadiT CamoarTvas SvilTan urTierTobis ufleba, Tu aseTi urTi-

erToba xels uSlis Svilis normalur aRrzdas da mavne gavlenas

axdens masze.~

samoqalaqo kodeqsis citirebuli debulebebi naTels hfens imas, rom

ganqorwinebis SemTxvevaSi mSoblebs SeuZliaT gadawyviton Svilis meurve-

obis sakiTxi. Tumca mSoblebs Soris SeuTanxmeblobis SemTxvevaSi davas wy-

vets sasamarTlo Svilebis interesebis gaTvaliswinebiT. marTalia, kodeqsi

ar iTvaliswinebs konkretul debulebebs, meurveobasTan dakavSirebiT de-

das unda mieniWos upiratesoba Tu mamas, SeiZleba imis mtkiceba, rom aseTi

gadawyvetileba ar miiReba religiis safuZvelze, romlis mimdevaria erT-

erTi mSobeli, vinaidan es miCneulia diskriminaciulad, evropuli konven-

ciis me-14 muxlTan erTad me-8 muxlis safuZvelze (hofmani avstriis winaaRm-

deg (Hoffmann v. Austria), 1993 wlis 23 ivnisis gadawyvetileba).

miuxedavad imisa, rom erovnul sasamarTlos SeuZlia, meurveoba Svi-

lis mimarT daakisros erT-erT mSobels, samoqalaqo kodeqsi mxedvelo-

baSi iRebs meore mSoblis interesebs. kodeqsi adgens, rom meore mSobels

ufleba aqvs hqondes urTierToba SvilTan da igi ukrZalavs kidec mSo-

bels, romelTanac Svili cxovrobs, xeli SeuSalos meore mSobels, urTi-

erToba iqonios SvilTan, rac SesabamisobaSia konvenciis me-8 muxlTan.508

504 kodeqsis 1197-e muxli.

505 kodeqsis 1199-e muxli.

506 1201-e muxlis 1-li punqti.

507 1201-e muxlis me-2 punqti.

508 Mutatis mutandis, hokaneni fineTis winaaRmdeg (Hokkanen v. Finland), 1994 wlis 23

seqtemberi, Series A no. 299-A.



217

kodeqsi valdebulebasac ki akisrebs meore mSobels, monawileoba miiRos

Tavisi bavSvis aRzrdaSi.

Tumca kanonmdebloba mxedvelobaSi iRebs bavSvis interesebs da

uzrunvelyofs, rom bavSvTan urTierTobis ufleba ar iqnes borotad

gamoyenebuli, amitom SesaZlebels xdis, sasamarTlom droebiT CamoarT-

vas meore mSobels ufleba, urTierToba hqondes SvilTan.

SeiZleba gakeTdes daskvna, rom saqarTvelos samoqalaqo kodeqsis

debulebebi Seesabameba evropuli konvenciis standartebs.

8.2.2.2.2. saxelmwifo meurveoba

saqarTvelos samoqalaqo kodeqsi iTvaliswinebs mSoblis uflebis Cam-

orTmevas. 1205-e muxlis 1-li nawilis mixedviT: `mSoblis uflebis Cam-

orTmeva, rogorc ukiduresi RonisZieba, SeiZleba mxolod sasamarTlo

wesiT.~ amasTan erTad, kodeqsi akeTebs im mizezTa CamonaTvals, romelTa

gamoc mSoblebs an erT-erT mSobels SeiZleba CamoerTvas mSoblis ufle-

ba, kerZod: ̀ Tu gamoirkveva, rom isini (an erT-erTi maTgani) sistematu-

rad arideben Tavs Svilebis aRzrdis movaleobis Sesrulebas an borotad

iyeneben mSoblis uflebas – sastikad epyrobian Svilebs, mavne gavlenas

axdenen maTze TavianTi amoraluri yofaqceviT, agreTve im SemTxvevaSi,

Tu mSoblebi qronikuli alkoholikebi an narkomanebi arian.~509

Tu orive mSobels CamoerTmeva mSoblis ufleba, bavSvi gadaecema meur-

veobisa da mzrunvelobis organos.510 am SemTxvevaSic ki, kodeqsis mixed-

viT, ̀ meurveobisa da mzrunvelobis organos SeuZlia mSoblis uflebaCam-

orTmeul pirs darTos bavSvis naxvis neba, Tu es cud gavlenas ar moaxdens

bavSvze.~511

miuxedavad imisa, rom, kodeqsis mixedviT, mSobeli, romelsac CamorT-

meuli aqvs mSoblis ufleba, kargavs naTesaobaze damyarebul yvela ufle-

bas im SvilTan urTierTobaSi, romlis mimarTac mas CamorTmeuli aqvs mSob-

lis ufleba,512  kodeqsi aniWebs mSoblis uflebaCamorTmeul pirs mSoblis

uflebis aRdgenis SesaZleblobas `mxolod sasamarTlo wesiT bavSvis,

erT-erTi mSoblis an meurveobisa da mzrunvelobis organos gancxadeb-

iT.~513 mSoblis uflebis aRdgena SeiZleba im SemTxvevaSi, Tu dadgindeba,

rom mSoblis yofaqceva da misi cxovrebis pirobebi Seicvala da mas Seu-

Zlia aRzardos Svili, da Tu mSoblis uflebis aRdgenas moiTxovs bavSvis

interesebi.514

509 me-2 punqti.

510 me-3 punqti.

511 1208-e muxli.

512 1207-e muxli.

513 1209-e muxlis 1-li punqti.

514 1209-e muxlis me-2 punqti. amasTanave, kodeqsi adgens, rom: `Tu bavSvs Seusrul-

da aTi weli, sasamarTlo iTvaliswinebs agreTve bavSvis survilsac.~
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mSoblis uflebis CamorTmevis subieqtur mizezebTan erTad,515

saqarTvelos kanonmdebloba iTvaliswinebs obieqtur mizezebs. mSoblis

uflebis CamorTmevisagan gansxvavebiT, samoqalaqo kodeqsi iTvaliswinebs

Svilis CamorTmevas mSoblis uflebis CamorTmevis gareSe.516 1210-e muxlis

pirveli nawili adgens, rom:

`Tu erT-erT an orive mSobelTan Svilis datoveba mSoblebisagan da-

moukidebeli mizezebis gamo bavSvisaTvis sazianoa, sasamarTlos SeuZlia

miiRos gadawyvetileba mSoblis uflebis CamorTmevis gareSe erT-erTi

an orive mSoblisaTvis Svilis CamorTmevisa da misi meurveobisa da mzrun-

velobis organosaTvis gadacemis Sesaxeb.~

kodeqsi aseve gansazRvravs mSoblisaTvis Svilis dabrunebis wess. ker-

Zod, `Tu moispo Svilis CamorTmevis safuZveli, sasamarTlos SeuZlia

mSoblis (mSoblebis) sarCeliT, Svilis interesebis gaTvaliswinebiT, gam-

oitanos gadawyvetileba mSoblisaTvis (mSoblebisaTvis) Svilis dabruneb-

is Sesaxeb.~517

amasTan erTad, saqarTvelos kanonmdebloba adgens, rom: `im mSobels

(mSoblebs), romlis uflebebic Svilis CamorTmeviT SezRudulia, SeiZleba

bavSvTan urTierTobis neba daerTos, Tu es cud gavlenas ar axdens bavSvze.~518

saqarTvelos samoqalaqo kanonmdeblobis ganxilvis Sedegad SeiZleba

gakeTdes ramdenime daskvna. evropuli konvenciisa da strasburgis organ-

oTa precedentuli samarTlis Sesabamisad,519  samoqalaqo kodeqsi adgens,

rom mSoblis uflebis CamorTmeva gamonaklis RonisZiebas ganekuTvneba.

SeiZleba gamoiTqvas varaudi, rom es RonisZieba kanonieri miznis (bavSvis

interesebis, misi janmrTelobisa da zneobis dacva) proporciulia. kanon-

mdebloba pirdapir uTiTebs bavSvis interesebze saxelmwifo meurveobaSi

bavSvis gadacemis Sesaxeb gadawyvetilebis miRebisas.

saxelmwifo meurveobasTan dakavSirebiT erT-erTi yvelaze mniS-

vnelovani sakiTxia mSoblebsa da Svilebs Soris kontaqtebis SenarCuneba,

am ukanasknelis meurveobaSi yofnis ganmavlobaSi. samoqalaqo kodeqsis

mizania balansis dadgena, erTi mxriv, bavSvis interesebis dacvis auci-

leblobasa da, meore mxriv, ojaxis xelaxla gaerTianebis xelSewyobas

Soris. Tumca, SeiZleba gamoiTqvas varaudi, rom 1211-e muxlis negatiuri

formulireba (`im mSobels (mSoblebs) ... SeiZleba bavSvTan urTierTobis

neba daerTos ...~) SeiZleba arasworad iqnes ganmartebuli praqtikaSi. kon-

venciis safuZvelze Camoyalibebuli precedentuli samarTlidan gamom-

dinareobs prezumfcia mSoblebsa da saxelmwifo meurveobaSi myof

515 ix. 1205-e muxlis me-2 punqti: Svilebis aRzrdis movaleobis Sesrulebisagan sis-

tematuri Tavis arideba an mSoblis uflebis borotad gamoyeneba – sastikad

epyrobian Svilebs, mavne gavlenas axdenen maTze TavianTi amoraluri yo-

faqceviT, agreTve im SemTxvevaSi, Tu mSoblebi qronikuli alkoholikebi an

narkomanebi arian.

516 1210-e muxli.

517 1210-e muxlis me-2 punqti.

518 1211-e muxli.

519 sxvebTan erTad, ix. iohanseni norvegiis winaaRmdeg (Johansen v. Norway), 1996 wlis

7 agvisto, 23 EHRR 33, 1996-III, 78-e muxli.
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Svilebs Soris kontaqtebis sasargeblod, rac emsaxureba maT Soris xe-

laxla gaerTianebas, Tu es cud gavlenas ar moaxdens bavSvze.520  prezumf-

cia mSoblebsa da Svilebs Soris kontaqtebis akrZalvis sasargeblod Sei-

Zleba am uflebis SezRudvis araproporciuli iyos.

strasburgis organoTa precedentuli samarTlis safuZvelze Camoya-

libebuli erT-erTi mniSvnelovani principi mSobelTa da Svilebs Soris

kontaqtebTan dakavSirebiT, am ukanasknelis saxelmwifo meurveobaSi

yofnis ganmavlobaSi isaa, rom ar Seiqmnas praqtikuli dabrkolebebi

mSoblebsa da Svilebs Soris ioli da regularuli urTierTobisaTvis, rac

xels SeuSlis ojaxuri kavSirebis SenarCunebas. ukve ganxiluli saqme –

olsoni SvedeTis winaaRmdeg (Olsson v. Sweden) – adasturebs, rom bavSvTa

moTavseba saxelmwifo meurveobis organoebSi Zalze did manZilze mSo-

belTa sacxovrebeli adgilidan, qmnis praqtikul sirTuleebs mSoblebsa

da bavSvebs Soris urTierTobis SesanarCuneblad. samoqalaqo kodeqsi ar

iTvaliswinebs aseT debulebas. miuxedavad imisa, rom am uflebiT sarge-

bloba didad damokidebulia sasamarTlo praqtikaze, mainc mniSvnelova-

ni iqneba, rom kodeqsSi aisaxos debuleba mSoblebsa da Svilebs Soris

ioli da regularuli urTierTobis Sesaxeb, raTa xeli Seewyos ojaxuri

cxovrebiT sargeblobas da ojaxis xelaxla gaerTianebas.

saqarTvelos samoqalaqo kodeqsi aseve awesrigebs Svilad ayvanis sak-

iTxebs. 1239-e muxlis 1-li nawilis mixedviT, ̀ Svileba (Svilad ayvana) daiS-

veba mxolod arasrulwlovani bavSvis keTildReobisa da interesebisa-

Tvis, Tuki mosalodnelia, rom mSvilebelsa da naSvilebs Soris warmoiS-

vas iseTive urTierToba, rogoricaa mSobelsa da Svilebs Soris.~ es zoga-

di debuleba naTels hfens imas, rom Svilad ayvana xdeba bavSvis keTil-

dReobisa da interesebisaTvis. gadawyvetilebas Svilad ayvanis Sesaxeb

iRebs sasamarTlo (1242-e muxli) da igi registrirdeba moqalaqeobrivi

mdgomareobis registraciis organoSi (1244-e muxlis me-2 nawili).

wesebi, romlebic awesrigeben Svilad ayvanas, erT-erTi yvelaze mniS-

vnelovania ojaxur cxovrebasTan dakavSirebiT. kodeqsi awesrigebs sxvadasx-

va mdgomareobas, romelSic SeiZleba moxdes Svilad ayvana. samoqalaqo kod-

eqsis 1251-e muxli (mSoblebis Tanxmoba gaSvilebisas) adgens, rom:

`1. im bavSvis gasaSvileblad, romelsac mSoblebi hyavs, aucilebelia

maTi Tanxmoba. mSoblebis Tanxmoba gaSvilebaze unda gamoiTqvas

werilobiT.

2. mSoblebs SeuZliaT bavSvis gaSvilebaze Tanxmoba miscen konkre-

tul pirs (pirebs) an Tanxmoba ganacxadon gaSvilebaze konkretu-

li piris miuTiTeblad da mSvileblis SerCeva miandos meurveobi-

sa da mzrunvelobis organos.

3. Tu gaSvilebis Tanxmoba gacemulia konkretuli piris saxelze,

meurveobisa da mzrunvelobis organo iZleva daskvnas, rom aseTi

gaSvileba Seesabameba bavSvis interesebs.~

520 andersoni SvedeTis winaaRmdeg (Andersson v. Sweden), 1992 wlis 25 Tebervali,

Series A no. 226.
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samoqalaqo kodeqsi aseve awesrigebs qorwinebisgareSe dabadebuli bavS-

vebis Svilad ayvanas. 1252-e muxlis mixedviT: `qorwinebis gareSe dabade-

buli bavSvis Svilad ayvanisas aucilebelia dedis werilobiTi Tanxmoba,

romelsac igi gascems bavSvis dabadebidan 6 kviris Semdeg. mesame piris mier

aseTi bavSvis Svilad ayvanis dros gadawyvetileba ar miiReba, Tu mamam Sei-

tana gancxadeba mamobis dadgenis an bavSvis Svilad ayvanis Sesaxeb.~521

saqarTvelos kanonmdebloba iTvaliswinebs meurveobaSi (mzrunveloba-

Si) myofi bavSvis Svilad ayvanis proceduras. samoqalaqo kodeqsis 1253-e

muxlis mixedviT:

`1. im bavSvis Svilad ayvanisaTvis, romelic meurveobaSi (mzrunvelo-

baSi) imyofeba, Tu mas mSoblebi ara hyavs, aucilebelia meurvis

(mzrunvelis) werilobiTi Tanxmoba.

2. sabavSvo dawesebulebis administraciam am dawesebulebaSi bavS-

vis moyvanisas unda gaarkvios, Tanaxma aris Tu ara mSobeli bavSvis

gaSvilebaze.~ 522

kanonmdebloba aseve adgens im SemTxvevebs, rodesac mSoblis Tanx-

moba ar aris saWiro Svilad ayvanisaTvis. aseTi Tanxmoba saWiro ar aris,

`Tu igi aRiarebulia qmeduunarod an ugzo-ukvlod dakargulad.~523

mniSvnelovania, aRiniSnos, rom samoqalaqo kodeqsi adgens wess im bavS-

vis Svilad ayvanis Sesaxeb, romelTa mSoblebs CamorTmeuli aqvT mSob-

lis ufleba. 1254-e muxlis me-2 nawilis mixedviT: `mSoblis uflebaCam-

orTmeuli mSoblis (mSoblebis) Tanxmobis miuReblad bavSvis gaSvileba

dasaSvebia erTi wlis Semdeg am uflebis CamorTmevis dRidan.~

samoqalaqo kodeqsi iTvaliswinebs dadgenili proceduris darRveviT

naSvilebi bavSvis dabrunebas. rogorc aRiniSna, mSobelTa Tanxmoba Tavi-

anTi Svilis gaSvilebis winapirobaa (1251-e muxlis 1-li nawili). mSobelTa

interesi daculia kodeqsiT gaTvaliswinebuli garantiiT, romlis Tanax-

mad: ̀ Svilad ayvana mSobelTa Tanxmobis gareSe, roca aseTi Tanxmoba au-

cilebelia, SeiZleba mSobelTa sarCeliT gaauqmos sasamarTlom, Tu igi

daadgens, rom mSoblebisaTvis bavSvis dabruneba Seesabameba mis inter-

ess.~524

vinaidan Svilad ayvanis Semdgom periodSi bavSvs SeiZleba ganuvi-

Tardes ojaxuri kavSirebi mSvileblebTan, miuxedavad imisa, rom dairR-

va Svilad ayvanis procedura, am sakiTxTan dakavSirebiT kodeqsi iTval-

iswinebs or elements, kerZod: Svilad ayvanis gauqmeba, pirvel rigSi, unda

iyos Svilis interesebSi da, meore, aucilebelia naSvilebis Tanxmoba, Tu

mas Seusrulda aTi weli (1266-e muxli).

521 kodeqsis am muxlSi Sevida damateba 1999 wlis 9 ivnisis kanoniT. ix. saqarTvelos

sakanonmdeblo macne, I, 1999, 24(31).

522 iqve.

523 samoqalaqo kodeqsis 1254-e muxlis 1-li punqti.

524 1266-e muxli; aseve ix. 1272-e muxlis me-2 punqti.
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saqarTvelos sisxlis samarTlis kodeqsi iTvaliswinebs sisxlissa-

marTlebriv pasuxismgeblobas Svilad ayvanis saidumloebis gamJRavneb-

isaTvis, mSvileblis neba-survilis gareSe.525

mniSvnelovania Svilad ayvanasTan dakavSirebiT samoqalaqo kodeqsis

debulebebis gaanalizeba adamianis uflebaTa evropuli konvenciis me-8

muxlTan da mis ganmartebasTan dakavSirebiT maTi Sesabamisobis gan-

sazRvrisaTvis. evropuli sasamarTlo did yuradRebas aniWebs gadawy-

vetilebis miRebis process gaSvilebasTan dakavSirebiT. kodeqsi moiTx-

ovs gaSvilebaze orive mSoblis werilobiT Tanxmobas. amitom, Tu Tanx-

moba ar misca erT-erTma mSobelma mainc, gaSvileba ar SeiZleba moxdes. es

wesi Seesabameba konvenciis me-8 muxls.

rac Seexeba samoqalaqo kodeqsiT gansazRvruli qorwinebisgareSe da-

badebuli bavSvis gaSvilebis proceduras, SeiZleba imis mtkiceba, rom

igi akmayofilebs konvenciis moTxovnebs, kerZod, moTxovnebs, romeln-

ic ukve iqna ganxiluli saqmeSi – kigani irlandiis winaaRmdeg (Keegan v.
Ireland). am saqmis Tanaxmad, Svilis gaSvileba mamis Tanxmobis gareSe an amis

Sesaxeb misi informirebis gareSe miCneul iqna me-8 muxliT gaTvaliswineb-

uli ojaxuri cxovrebis darRvevad.526 kodeqsi aseve akmayofilebs saqmeze

– jonstoni da sxvebi irlandiis winaaRmdeg (Johnston and Others v. Ireland)

– dadgenil standartebs, romelzec evropulma sasamarTlom daadgina,

rom qorwinebisgareSe mSoblebis Svilis statusi unda iyos im bavSvis sta-

tusis identuri, romelTa mSoblebi daqorwinebulni arian.527 samoqalaqo

kodeqsi moiTxovs, rom bavSvis gaSvilebisaTvis unda arsebobdes ara mx-

olod dedis werilobiTi Tanxmoba, aramed aseve adgens, rom ̀ bavSvis Svi-

lad ayvanis dros gadawyvetileba ar miiReba, Tu mamam Seitana gancxadeba

mamobis dadgenis an bavSvis Svilad ayvanis Sesaxeb.~

mSoblebis Tanxmoba aucilebelia Svilad ayvanisaTvis im SemTxvevaSic

ki, Tu Svili imyofeba meurveobaSi (mzrunvelobaSi). 1253-e muxlis 1-li naw-

ili adgens, rom im bavSvis Svilad ayvanisaTvis, romelic meurveobaSi (mzrun-

velobaSi) imyofeba, Tu mas mSoblebi ara hyavs, aucilebelia meurvis (mzrun-

velis) werilobiTi Tanxmoba. Tu bavSvs hyavs mSoblebi, maT unda miscen Tanx-

moba Svilad ayvanisaTvis. aseTi ganmarteba dasturdeba amave muxlis me-2

nawiliT, romlis Tanaxmad, sabavSvo dawesebulebis administraciam am dawe-

sebulebaSi bavSvis moyvanisaTvis unda gaarkvios, Tanaxma aris Tu ara mSo-

beli bavSvis gaSvilebaze. amdenad, mSoblebi CarTulni arian TavianTi Svileb-

is Svilad ayvanis Sesaxeb gadawyvetilebis miRebis procesSi.

8.2.2.3. ucxoelebi: imigracia da gaZeveba

saqarTveloSi ucxoelTa samarTlebriv mdgomareobas ramdenime kano-

ni awesrigebs. ̀ ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ kanonis

525 175-e muxli.

526 kigani irlandiis winaaRmdeg (Keegan v. Ireland), 1994 wlis 26 maisi, Series A no. 290,

55-e punqti.

527 1986 wlis 18 dekemberi, Series A no. 112, 74-e-76-e punqtebi.
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mixedviT, ucxoelebad iTvlebian: 1) pirebi, romlebic ar arian saqarTve-

los moqalaqeebi da aqvT sxva saxelmwifos moqalaqeobis damadasture-

beli sabuTi (ucxo saxelmwifos moqalaqeni); 2) pirebi, romlebic arc

saqarTvelos moqalaqeebi arian da arc sxva saxelmwifos moqalaqeobis

damadasturebeli sabuTi aqvT (moqalaqeobis armqone pirebi).528

kanonis me-5 muxlis me-2 punqtis mixedviT, saqarTveloSi mudmivad

cxovrebis nebarTva SeiZleba gaices ucxoelze, Tu igi aris, inter alia: a)

saqarTvelos moqalaqis mSobeli, meuRle, 18 wlamde asakis an srulwlovani

araqmedunariani Svili; b) saqarTveloSi mcxovrebi imigrantis mSobeli,

meuRle, 18 wlamde asakis an srulwlovani araqmedunariani Svili; g)

saqarTvelos moqalaqis meurveobaSi an mzrunvelobaSi myofi piri; d)

saqarTvelos moqalaqis meurve an mzrunvelia.

kanoni gansazRvravs Semdeg pirobebs, rodesac ucxoels SeiZleba aekr-

Zalos saqarTveloSi Semosvla, kerZod: a) Tu Cadenili aqvs danaSauli

mSvidobisa da kacobriobis winaaRmdeg; b) Tu ukanaskneli 5 wlis ganmav-

lobaSi Cadenili aqvs mZime sisxlis samarTlis danaSauli; g) saxelmwifo

uSiSroebis uzrunvelyofis an sazogadoebrivi wesrigis dacvis inter-

esebis TvalsazrisiT; d) Tu es aucilebelia saqarTvelos moqalaqeTa da

sxva pirTa uflebebisa da kanonieri interesebis dasacavad; e) mxilebulia

saqarTvelos winaaRmdeg mimarTul moqmedebaSi; v) Tu saqarTveloSi Se-

mosvlaze Suamdgomlobis aRZvrisas waradgina yalbi cnobebi.529

`ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ kanoni adgens

ucxoelTa saqarTvelodan gaZevebis Semdeg pirobebs, inter alia: a) Tu aRar

arsebobs saqarTveloSi maTi Semdgomi yofnis safuZveli; b) Tu isini

ukanonod Semovidnen an imyofebian saqarTvelos teritoriaze; g) Tu maTi

yofna saqarTveloSi ewinaaRmdegeba saxelmwifo uSiSroebis interesebsa

da sazogadoebrivi wesrigis dacvas; d) Tu isini ganzrax sistematurad

arRveven saqarTvelos moqmed kanonmdeblobas.530

saqarTvelodan gaZevebis Sesaxeb gadawyvetilebas iRebs iusticiis

ministri Sinagan saqmeTa organoebis, sasamarTlosa da sagareo saqmeTa

saministros wardginebis safuZvelze.531 ucxoelebi valdebulni arian,

datovon qveyana gaZevebis Sesaxeb gadawyvetilebaSi miTiTebul vadaSi.

Tu isini ar daeqvemdebarebian gadawyvetilebas gaZevebis Sesaxeb,

iZulebiT gaZevdebian saqarTvelodan.532

kanonis 29-e muxlis me-4 punqtis mixedviT, gadawyvetileba saqarTve-

lodan ucxoelTa gaZevebis Taobaze SeiZleba gasaCivrdes sasamarTlo

wesiT.

528 1-li muxlis 1-li punqti.

529 23-e muxlis me-3 punqti.

530 29-e muxlis 1-li punqti.

531 29-e muxlis me-2 punqti. aseve ix. droebiTi debuleba `ucxoelTa saqarTvelo-

dan gaZevebis sferoSi saqarTvelos iusticiis saministros uflebamosilebis

ganxorcielebis Sesaxeb~, iusticiis ministris brZaneba, 3, 2000 wlis 3 agvisto.

532 29-e muxlis me-3 punqti.
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kanoni ̀ imigraciis Sesaxeb~ (1997 wlis 16 oqtomberi) aseve gansazRvravs

ucxoelTa samarTlebriv mdgomareobas.533 `imigraciis Sesaxeb~ kanonis

mixedviT, imigrantad saqarTveloSi iTvleba ucxoeli, romelmac

saqarTvelos kanonmdeblobiT dadgenili wesis Sesabamisad moipova

saqarTveloSi mudmivad cxovrebis ufleba. imigrantis statusi SeiZleba

mieniWos, inter alia: a) saqarTvelos moqalaqis mSoblebs, meuRles, 18 wlamde

asakis an srulwlovan araqmedunarian Svilebs; b) imigrantis meuRles, 18

wlamde asakis an arasrulwlovan araqmedunarian Svilebs; g) saqarTvelos

moqalaqis meurveobaSi an mzrunvelobaSi myof pirebs; d) ucxoels,

romelic saqarTvelos moqalaqis meurve an mzrunvelia.534

kanoni ̀ imigraciis Sesaxeb~ iTvaliswinebs, rom ucxoels SeiZleba uari

eTqvas saqarTveloSi imigraciaze Semdeg SemTxvevebSi, maT Soris: a) Tu

Cadenili aqvs danaSauli mSvidobisa da kacobriobis winaaRmdeg; b) Tu

ukanaskneli 5 wlis ganmavlobaSi Cadenili aqvs sisxlis samarTlis mZime

danaSauli, an mis mimarT aRZrulia sisxlis samarTlis saqme; g) Tu misi

Camosvla safrTxes Seuqmnis saqarTvelos saxelmwifo uSiSroebas, sazoga-

doebriv wesrigs, an uaryofiT gavlenas moaxdens mosaxleobis zneobaze;

d) Tu daavadebulia SidsiT, veneriuli avadmyofobiT an sxva iseTi seniT,

romelic Sedis janmrTelobis dacvis saministros mier gansazRvrul nusx-

aSi, Sepyrobilia alkoholizmiT an narkomaniiT; e) Tu man saqarTvelos

teritoriaze cxovrebis nebarTvisa da saqarTveloSi Semosasvleli vizis

mosapoveblad warmoadgina yalbi an Zalis armqone sabuTebi; v) Tu adre

gaZevebuli iyo saqarTvelodan.535

kanoni `imigraciis Sesaxeb~ aseve gansazRvravs imigrantis saqarTve-

lodan gaZevebis mizezebs. imigranti saqarTvelodan SeiZleba gaZevdes,

inter alia, Tu: a) cnobili gaxdeba, rom saqarTveloSi cxovrebis nebarTva

moipova yalbi an Zalis armqone sabuTebis wardgenis gziT; b) Caidina mZime

sisxlis samarTlis danaSauli; g) ganzrax sistematurad arRvevs saqarTve-

los moqmed kanonmdeblobas; d) misi yofna saqarTveloSi ewinaaRmdegeba

saxelmwifo uSiSroebis interesebs.536

gadawyvetilebas imigrantis gaZevebis Sesaxeb iRebs iusticiis minis-

tri Sinagan saqmeTa, janmrTelobis dacvis, sagareo saqmeTa, ltolvilTa

da gansaxlebis saministroebis, sasamarTlo organoebisa da saqarTvelos

saxelmwifo uSiSroebis saministros Sesabamisi samsaxuris wardginebis

safuZvelze.537 ministri uflebamosilia miiRos gadawyvetileba ucxoelis

saqarTvelodan gaZevebis Sesaxeb, ucxoelis saqarTvelodan gaZevebaze

uaris Tqmis Sesaxeb an masalebis gamomgzavni organosaTvis saqmis dab-

533 me-3 muxlis 1-li punqti.

534 me-3 muxlis me-2 punqti.

535 23-e muxlis me-3 punqti.

536 me-7 muxlis 1-li punqti.

537 me-7 muxlis me-2 punqti. aseve ix. droebiTi debuleba `ucxoelTa saqarTvelo-

dan gaZevebis sferoSi saqarTvelos iusticiis saministros uflebamosilebis

ganxorcielebis Sesaxeb~, iusticiis ministris brZaneba, 3, 2000 wlis 3 agvisto
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runebis Sesaxeb, Tu wardgenili masalebi – mtkicebulebebi an sabuTebi –

arasrulyofilia.538

kanonis me-7 muxlis me-3 punqti adgens, rom 1-li punqtis a), g) da d)

qvepunqtebiT gaTvaliswinebul SemTxvevebSi gadawyvetileba imigrantis

saqarTvelodan gaZevebis Sesaxeb 10 dRis vadaSi misi gamotanis momenti-

dan werilobiT ecnobeba imigrants. imigranti valdebulia, gadawy-

vetilebis miRebidan 30 dReSi datovos saqarTvelos teritoria.

imigrants ufleba aqvs, aseTi gadawyvetileba 10 dRis vadaSi gaasaCiv-

ros sasamarTloSi. aseT SemTxvevaSi 30-dRiani vadis mimdinareoba wydeba

da ganaxldeba sasamarTlo gadawyvetilebis ZalaSi Sesvlis momentidan.539

amas garda, ucxoelTa gaZeveba aseve wesrigdeba instruqciiT ̀ ucxoel-

Ta saqarTvelodan gaZevebis droebiTi wesis Sesaxeb~, romelic miRebulia

saqarTvelos Sinagan saqmeTa ministris mier.540 instruqcia ZiriTadad awe-

srigebs gaZevebis proceduras. me-11 punqtis mixedviT, Sinagan saqmeTa

organos xelmZRvaneli, iusticiis ministris brZanebis miRebidan 24 saa-

Tis ganmavlobaSi piradad gaacnobs pirs gadawyvetilebas misi saqarTve-

lodan gaZevebis Sesaxeb, ganumartavs mis uflebebsa da movaleobebs da

SesTavazebs, sami dRe-Ramis vadaSi nebayoflobiT datovos saqarTvelos

teritoria.

Tu ucxoeli 3 dRe-Ramis ganmavlobaSi nebayoflobiT ar datovebs qvey-

anas, igi gaZevdeba policiis specialuri jgufis mier.541

aseve unda aRiniSnos, rom ̀ saqarTvelos moqalaqeobis Sesaxeb~ kanonis

(1996 wlis 15 oqtomberi) 25-e muxlis mixedviT, ̀ saqarTvelos moqalaqis

qorwineba an ganqorwineba ucxoel moqalaqesTan an moqalaqeobis armqone

pirTan TavisTavad ar iwvevs meuRleTa moqalaqeobis Secvlas.~

ucxoelTa samarTlebrivi mdgomareobis maregulirebeli kanonmde-

blobis safuZvelze SeiZleba gakeTdes ramdenime daskvna imigraciasa da

gaZevebasTan dakavSirebiT. evropuli konvenciis me-8 muxlisagan ganxvave-

biT, romlis Tanaxmad, ojaxuri cxovrebis ufleba ar irRveva, Tu ojaxis

wevrebs SeuZliaT erTad cxovreba romelime sxva qveyanaSi, saqarTvelos

kanonmdebloba adgens dacvis ufro maRal standarts, vinaidan aniWebs

im ucxoels saqarTveloSi mudmivad cxovrebis uflebas, romlis ojaxis

wevri saqarTvelos moqalaqe an saqarTveloSi mcxovrebi imigrantia. kanon-

mdebloba saqarTvelos moqalaqis meurveobaSi an mzrunvelobaSi myof

pirsa da saqarTvelos moqalaqis meurve an mzrunvel pirs nebas rTavs,

mudmivad icxovros saqarTveloSi.

rac Seexeba gaZevebas, miuxedavad imisa, rom saxelmwifos SeuZlia

gaamarTlos ucxoelTa gaZeveba erovnuli uSiSroebis an sazogadoebrivi

usafrTxoebis interesebsa da sxvaze uflebebisa da kanonieri intereseb-

is dacvis aucileblobaze darydnobiT, saqarTvelos kanonmdebloba pir-

dapir ar miuTiTebs, rom gaZevebis Sesaxeb gadawyvetilebis miRebisas mxed-

538 droebiTi debulebis me-12 muxlis me-2 punqti.

539 me-7 muxlis me-3 punqti.

540 2000 wlis 15 agvito.

541 instruqciis me-14 punqti.
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velobaSi miiReba ojaxuri kavSirebi da sxva faqtorebi, rogoricaa ucxoe-

lis enobrivi da kulturuli kavSirebi Tavisi warmoSobis qveyanasTan.

orive kanoni, romelic awesrigebs ucxoelTa Semosvlas saqarTveloSi

da maT gaZevebas (kanoni ̀ ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~

da kanoni `imigraciis Sesaxeb~), pirdapir adgens, rom gadawyvetileba

gaZevebis Sesaxeb SeiZleba gasaCivrdes sasamarTlo wesiT. Tumca mxolod

kanoni `imigraciis Sesaxeb~ iTvaliswinebs, rom sasamarTloSi gadawy-

vetilebis gasaCivrebis SemTxvevaSi dadgenili vada, romlis ganmavloba-

Si ucxoelma unda datovos qveyana, SeCerdeba. es gansakuTrebiT mniS-

vnelovania, vinaidan qveynis datovebis mizniT ucxoelisaTvis dadgeni-

li vada sakmaod moklea gaZevebis Sesaxeb gadawyvetilebis sasamarTloSi

gasaCivrebisaTvis.542

mniSvnelovania aRiniSnos, rom axlaxan momzadda kanonproeqti

ucxoelTa samarTlebrivi mdgomareobis Sesaxeb da waredgina saqarTve-

los parlaments. kanonproeqti miRebul iqna pirveli mosmeniT saqarTve-

los parlamentSi 2003 wlis martSi. igi  iTvaliswinebs, rom misi miRebiT

gauqmdeba zogierTi kanoni, maT Soris kanonebi imigraciisa da ucxoelTa

samarTlebrivi mdgomareobis Sesaxeb.543

kanonproeqti awesrigebs saqarTveloSi ucxoelTa Semosvlis, yofni-

sa da saqarTvelodan gasvlis samarTlebriv safuZvlebs, saqarTveloSi

myof ucxoelTa qveynidan gaZevebis samarTlebriv safuZvlebs, gaZeveb-

is formebsa da procedurebs.

kanonproeqti gansazRvravs im principebs, romlebsac is emyareba. sxva

principebTan erTad, igi iTvaliswinebs, rom saqarTvelos kanonmdebloba

ucxoelTa Sesaxeb pativs scems da icavs ojaxis erTianobis princips da

rom ucxoeli, romelsac uari eTqva saxelmwifo sazRvris gadakveTaze,

uflebamosilia gaasaCivros aseTi gadawyvetileba rogorc adminis-

traciuli, ise sasamarTlo wesiT.544

kanonproeqti adgens qveyanaSi Semosvlis nebarTvaze uaris Tqmis

safuZvlebs. me-16 muxlis mixedviT, ucxoels SeiZleba uari eTqvas

saqarTveloSi Semosvlaze, inter alia, Tu:

a) ar gaaCnia saqarTvelos teritoriaze Semosasvlelad saqarTvelos

kanonmdeblobiT gaTvaliswinebuli aucilebeli dokumentebi;

b) saqarTveloSi misi wina yofnisas gamovlinda saqarTvelos kanon-

mdeblobis darRvevis faqtebi, bolo 1 wlis ganmavlobaSi iqna

gaZevebuli an bolo 3 wlis ganmavlobaSi daeqvemdebara kontrolire-

bad gaZevebas saqarTvelos teritoriidan;

g) saqarTveloSi Semosasvleli vizis misaRebad an saqarTvelos teri-

toriaze Semosasvlelad waradgina yalbi monacemebi an dokumente-

bi;

542 ix. `ucxoelTa saqarTvelodan gaZevebis droebiTi wesis Sesaxeb~ instruqciis

me-11 punqti.

543 kanonproeqtis 85-e muxli.

544 me-3 muxli.
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d) ar gaaCnia saqarTveloSi yofnis, cxovrebis an ukan dasabruneblad

sakmarisi materialuri saxsrebi;

e) saqarTveloSi misi yofna safrTxes Seuqmnis saqarTvelos sazoga-

doebriv wesrigsa da uSiSroebas, janmrTelobas, da saqarTvelos

moqalaqeebisa da saqarTveloSi mcxovreb pirTa uflebebisa da kano-

nieri interesebis dacvas;

v) saqarTvelos sakanonmdeblo aqtiT gaTvaliswinebulia uaris Tqmis

sxva safuZveli.545

kanonproeqtis mixedviT, Semosvlaze uari ucxoels ganecxadeba weri-

lobiTi formiT.

kanonproeqti iTvaliswinebs saqarTveloSi cxovrebis nebarTvis or

saxes: a) droebiTs, nebarTvis yovelwliurad gagrZelebis savaldebulo

moTxovniT; b) imigracias.546

kanonproeqtis mixedviT, saqarTveloSi droebiTi cxovrebis nebarTva

gaicema im ucxoelze, romelic, inter alia, aris imigrantis statusis mqone

ucxoelis ojaxis wevri.547 kanonproeqti aseve adgens, rom saqarTveloSi

imigraciis nebarTva miecema, inter alia, saqarTvelos moqalaqis meuRles,

mSoblebs, 18 wlamde asakis an srulwlovan qmeduunaro Svilebs.548

kanonproeqti aseve iTvaliswinebs saqarTveloSi ucxoelis cxovreb-

is nebarTvis Sewyvetas. 28-e muxlis me-4 punqtis mixedviT, droebiTi cx-

ovrebis an imigraciis nebarTvis moqmedebis Sewyvetisas Sesabamis samin-

istros SeuZlia gaiTvaliswinos, inter alia, ucxoelis kavSir-urTier-

Tobebi saqarTvelosTan, misi ojaxis wevrebTan.549

amas garda, kanonproeqti adgens ucxoelTa gaZevebis wesebsa da pro-

cedurebs. ucxoeli SeiZleba gaZevdes saqarTvelodan, inter alia, Tu:

a) igi ukanonod Semovida an imyofeba saqarTvelos teritoriaze;

b) aRar arsebobs saqarTveloSi misi Semdgomi yofnis samarTlebrivi

safuZveli;

g) misi yofna saqarTveloSi ewinaaRmdegeba saxelmwifo uSiSroebis

interesebsa da sazogadoebrivi wesrigis dacvas;

d) misi gaZeveba aucilebelia saqarTvelos moqalaqeTa da saqarTveloSi

kanonierad myof sxva pirTa janmrTelobis, uflebebisa da kanon-

ieri interesebis dacvisaTvis;

e) igi sistematurad arRvevs saqarTvelos moqmed kanonmdeblobas;

v) saqarTveloSi Semosvlis an yofnis samarTlebrivi safuZveli moipo-

va yalbi an Zalis armqone sabuTebis wardgenis gziT.550

545 me-16 muxlis 1-li punqti

546 me-20 muxli.

547 21-e muxli.

548 22-e muxlis me-2 punqti.

549 aseve ix. kanonproeqtis 47-e da 51-e muxlebi.

550 61-e muxli.
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kanonproeqti aseve adgens, rom ucxoelis saqarTvelodan gaZevebis

sakiTxze gadawyvetilebis miRebisas gaTvaliswinebul SeiZleba iqnes, in-
ter alia, gaZevebis Sedegebi ucxoelis ojaxis wevrebisaTvis, romlebic

saqarTveloSi kanonierad imyofebian.551 gadawyvetileba ucxoelis

saqarTvelodan gaZevebis Sesaxeb SeiZleba gasaCivrdes sasamarTloSi.552

gaZevebis procedurasTan dakavSirebiT, kanonproeqti iTvaliswinebs,

rom ucxoelis saqarTvelodan gaZevebis Sesaxeb miRebuli gadawyvetile-

ba 24 saaTis ganmavlobaSi egzavneba, Sesabamisad, saqarTvelos iusticiis,

sagareo saqmeTa, Sinagan saqmeTa saministroebsa da saxelmwifo sazRvris

dacvis saxelmwifo departaments. iusticiis saministro Sinagan saqmeTa

saministrosTan erTad ara ugvianes 24 saaTisa uzrunvelyofs gaZevebas

daqvemdebarebuli ucxoelisaTvis saqarTvelodan gaZevebis Sesaxeb gad-

awyvetilebis gacnobas. mas ganemarteba saqarTvelos teritoriis nebay-

oflobiTi datovebis valdebuleba.553

marTalia, kanonproeqti SeiZleba Seicvalos saparlamento debatebis

dros, naTelia, rom arsebuli kanonproeqti ara mxolod ufro konkretulia

saqarTveloSi ucxoelTa Semosvlis wesebisa da procedurebis gansazRvra-

Si, aramed aseve asaxavs im faqtorebs, romlebic unda iqnes gaTvaliswinebu-

li ucxoelTa Semosvlisa da maTi gaZevebis sakiTxis gadawyvetisas.

8.2.3. sacxovrebeli

saqarTvelos samoqalaqo kodeqsi gansazRvravs, ra Seadgens `sacx-

ovrebel adgils~. igi adgens, rom: ̀ fizikuri piris sacxovrebel adgilad

miiCneva adgili, romelsac igi Cveulebriv sacxovreblad irCevs. pirs Sei-

Zleba hqondes ramdenime sacxovrebeli adgili.~554

Tumca konstituciuri debulebis safuZvelze SeiZleba imis mtkice-

ba, rom saqarTvelos kanonmdebloba SezRudviTad ar ganmartavs ̀ sacx-

ovreblis~ cnebas. saqarTvelos konstituciis me-20 muxli, romelic awe-

srigebs piradi cxovrebis sakiTxebs, miuTiTebs ara mxolod ̀ sacxovrebel

binasa da sxva mflobelobaze~,555 aramed aseve `piradi saqmianobis adg-

ilze~.556 SeiZleba imis mtkiceba, rom es ukanaskneli ufro farToa, vidre

sacxovrebeli da moicavs samsaxurebriv saTavsoebs. am sakiTxs naTeli

mohfina saqmem – nimici germaniis winaaRmdeg (Niemietz v. Germany): vinaid-

an ̀ profesiasTan an mewarmeobasTan dakavSirebuli saqmianoba SeiZleba

ganxorcieldes piris kerZo sacxovrebeli saxlidan, xolo saqmianoba,

romelic ar exeba mas, SeiZleba ganxorcieldes ofisSi an komerciul saT-

avsoSi~, ̀ yovelTvis SesaZlebeli ar aris maTi zusti gamijvna~. 557

551 65-e muxlis me-5 punqtis `a~ qvepunqti.

552 66-e muxli.

553 68-e muxli.

554 kodeqsis me-20 muxlis 1-li punqti.

555 me-2 punqti.

556 1-li punqti.

557 1992 wlis 16 dekemberi, Series A no. 251-B, 30-e punqti.
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8.2.3.1. sacxovreblis dacva ganzrax zianis miyenebisagan

saqarTveloSi ver iqna aRmoCenili kanonmdebloba, romelic nebas

rTavs saxelmwifosa da mis warmomadgenlebs, ganzrax ziani miayenon piris

sacxovrebels.

8.2.3.2. zemoqmedebisagan dacva

saqarTvelos samoqalaqo kodeqsi awesrigebs zemoqmedebis gareSe sacx-

ovrebliT sargeblobis uflebas. kodeqsis 174-e muxlis Tanaxmad, ̀ miwis

nakveTis an sxva uZravi qonebis mesakuTreni, garda kanoniT gaTvaliswineb-

uli ufleba-movaleobebisa, valdebulni arian pativi scen erTmaneTs.

mezoblad miiCneva yvela nakveTi an sxva uZravi qoneba, saidanac SesaZle-

belia gamomdinareobdes ormxrivi zemoqmedeba.~

amasTanave, kodeqsi adgens samezoblo zemoqmedebis Tmenis valde-

bulebas.558 kodeqsis mixedviT, `miwis nakveTis an sxva uZravi qonebis me-

sakuTres ar SeuZlia akrZalos mezobeli nakveTidan Tavis nakveTze gazis,

orTqlis, sunis, Wvartlis, kvamlis, xmauris, siTbos, ryevebis an sxva

msgavs movlenaTa zemoqmedebani, Tuki isini xels ar uSlian mesakuTres

Tavisi nakveTiT sargeblobaSi, an umniSvnelod xelyofen mis uflebas.~559

zemoqmedebis Tmenis valdebulebasTan erTad, kodeqsi adgens miwis

nakveTis an sxva uZravi qonebis mesakuTris uflebas, moiTxovos kompen-

sacia. 175-e muxlis me-3 nawilis mixedviT: ̀ TumesakuTre movalea iTminos

aseTi zemoqmedeba, mas SeuZlia, zemoqmedebis gamomwvevi nakveTis mesaku-

Tres mosTxovos Sesabamisi fuladi kompensacia im SemTxvevaSi, roca ze-

moqmedeba aRemateba mocemul adgilas Cveulebrivad miCneul sargeblo-

bas da ekonomikurad dasaSveb farglebs.~

administraciul samarTaldarRvevaTa kodeqsi aseve awesrigebs zegav-

lenisagan dacvis sakiTxebs, Tumca konkretul sakiTxTan mimarTebiT.

kodeqsis me-80 muxli iTvaliswinebs administraciul sanqciebs iseTi av-

tomobilebis, TviTmfrinavebis, gemebisa da sxva moZravi saSualebebisa

Tu danadgarebis saeqspluataciod gaSvebisaTvis, romelTa gamon-

abolqvebSi gamaWuWyianebel nivTierebaTa Semcveloba, agreTve muSaobi-

sas maT mier warmoqmnili xmauris done aRemateba dadgenil normativebs.560

saqarTvelos kanonmdeblobis analizi naTels xdis, rom, marTalia, igi

awesrigebs zemoqmedebisagan dacvis sakiTxebs, yvela sfero ar aris moc-

uli – aSkaraa, rom zemoqmedebis gareSe sacxovrebliT sargeblobis ufle-

ba SeiZleba Seilaxos aramxolod mezoblebis mier an avtomobilebis, TviT-

mfrinavebis, gemebisa da sxva moZravi saSualebebis saeqspluataciod gaS-

vebiT gamowveuli xmauriT.

zemoqmedebisagan pirTa dacvis mimarT kanonmdeblobam unda daadgi-

nos samarTliani balansi individisa da sazogadoebis interesebs Soris,

gamowveuli zemoqmedebisaTvis kompensaciis gacemis CaTvliT.

558 175-e muxli.

559 175-e muxlis 1-li punqti.

560 aseve ix. kodeqsis 81-e muxli.
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8.2.3.3. bunebrivi zemoqmedebisagan dacva

saqarTvelos konstituciis me-20 muxlTan erTad, romelic icavs, inter
alia, sacxovrebels zogadad, konstituciis 37-e muxli exeba in concreto dac-

vas bunebrivi zemoqmedebisagan. 37-e muxlis me-3 punqtis Tanaxmad, `yve-

las aqvs ufleba, cxovrobdes janmrTelobisaTvis uvnebel garemoSi. ...~

konstituciis 37-e muxlis me-5 punqti iTvaliswinebs, rom `adamians

ufleba aqvs miiRos sruli, obieqturi da drouli informacia misi samuSao

da sacxovrebeli garemos mdgomareobis Sesaxeb.~

konstituciasTan erTad, pirTa bunebrivi zemoqmedebisagan dacva

wesrigdeba kanoniT `garemos dacvis Sesaxeb~. 561 kanoni adgens, rom misi

mizania, inter alia, daicvas janmrTelobisaTvis uvnebel garemoSi cxovreb-

is ZiriTadi ufleba.562 kanoni aseve adgens, rom garemos dacvis erT-erTi

ZiriTadi principia garemos mdgomareobis Sesaxeb informaciis xelmi-

sawvdomoba sazogadoebisaTvis.563

kanoni gansazRvravs individTa uflebebs garemos dacvis sferoSi.

konstituciis 37-e muxliT gaTvaliswinebul uflebebTan (janmrTelobi-

saTvis uvnebel garemoSi cxovrebis ufleba da adamianis ufleba – miiRos

sruli, obieqturi da drouli informacia Tavisi samuSao da sacxovrebe-

li garemos Sesaxeb) erTad,564 ̀ garemos dacvis Sesaxeb~ kanonis me-6 muxlis

`z~ punqti iTvaliswinebs, rom pirs aqvs ufleba, miiRos anazRaureba mis-

Tvis miyenebuli zaralisaTvis, romelic gamoiwvia saqarTvelos garemos

dacvis kanonmdeblobis moTxovnaTa Seusruleblobam.565

amasTanave, kanonis me-6 muxlis ̀ T~ punqti aniWebs pirebs uflebas, sas-

amarTlo wesiT moiTxovon ekologiurad saSiSi obieqtebis ganTavsebis,

proeqtirebis, mSeneblobis, rekonstruqciisa da eqspluataciis Sesaxeb

gadawyvetilebaTa Secvla.566

saqarTvelos sisxlis samarTlis kodeqsi iTvaliswinebs sisxlissa-

marTlebriv pasuxismgeblobas garemos gacvis wesebis darRvevisaTvis,

romelmac gamoiwvia adamianis janmrTelobis dazianeba.567

SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba iTval-

iswinebs bunebrivi zemoqmedebisagan pirTa dacvis adekvatur garantiebs.

8.2.3.4. sacxovreblis Cxreka

saqarTvelos konstitucia pirdapir awesrigebs sacxovreblis dacvas.

konstituciis me-20 muxlis me-2 punqtis mixedviT, ̀ aravis ara aqvs ufle-

561 1996 wlis 10 dekemberi.

562 me-3 muxlis 1-li punqtis `b~ qvepunqti.

563 me-5 muxlis me-2 punqtis `e~ qvepunqti.

564 `garemos dacvis Sesaxeb~ kanonis me-6 muxlis `a~ da `b~ punqtebi.

565 am konteqstSi ix. saqme – lopez ostra espaneTis winaaRmdeg (López Ostra v. Spain),

1994 wlis 9 dekemberi, Series A no. 303-C, 51-e punqti.

566 guera da sxvebi italiis winaaRmdeg (Guerra and Others v. Italy), 1998 wlis 19 Teber-

vali, EHHR 1998-1.

567 ix., gansakuTrebiT, saqarTvelos sisxlis samarTlis kodeqsis 287-e, 288-e da

295-e muxlebi.
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ba Sevides sacxovrebel binaSi da sxva mflobelobaSi mflobel pirTa nebis

sawinaaRmdegod, agreTve Caataros Cxreka, Tu ar aris sasamarTlos gad-

awyvetileba an kanoniT gaTvaliswinebuli gadaudebeli aucilebloba.~

konstitucia uSvebs or SemTxvevas, rodesac sacxovreblis an sxva

mflobelobis xelSeuxebloba SeiZleba SeizRudos: me-20 muxlis me-2 pun-

qtis mixedviT, sacxovreblis dacvis uflebis SezRudva dasaSvebia sasa-

marTlos gadawyvetilebiT an kanoniT gaTvaliswinebuli gadaudebeli

aucileblobis SemTxvevaSi.

sacxovreblisa da sxva saTavsoebis gaCxrekis wesebi da procedura

wesrigdeba sisxlis samarTlis saproceso kodeqsiT.568  kodeqsis me-13 mux-

lis 1-li nawili adgens, rom ̀ sacxovrebeli binis an sxva mflobelobis ...

xelSeuxebloba garantirebulia kanoniT.569  amave muxlis me-2 nawiliT:

`sacxovrebeli binis an sxva mflobelobis daTvaliereba mflobel pir-

Ta nebis sawinaaRmdegod, agreTve Cxreka, amoReba ... SeiZleba mxolod

mosamarTlis brZanebiT an sasamarTlos ganCinebiT (dadgenilebiT). Tu

arsebobs kanoniT dadgenili gadaudebeli aucilebloba, sacxovrebeli

binis an sxva mflobelobis daTvaliereba mflobel pirTa nebis sawinaaRm-

degod, Cxreka da amoReba SeiZleba Catardes mosamarTlis brZanebis

gareSe, magram maTi kanoniereba da dasabuTebuloba unda Seamowmos mosa-

marTlem maT Sesaxeb masalebis wardgenidan ara ugvianes 24 saaTisa. amas-

Tan, mosamarTle wyvets aRniSnuli saproceso moqmedebebiT miRebuli

mtkicebulebis dasaSvebobis sakiTxs.~

kodeqsi uzrunvelyofs piradi cxovrebis Sesaxeb cnobebis, aseve pi-

radi xasiaTis cnobebis gaumJRavneblobas, romelTa saidumlod dacvac

pirs saWirod miaCnia. mokvlevis organo, momkvlevi, gamomZiebeli, proku-

rori, mosamarTle, sasamarTlo sagamoZiebo Tu sasamarTlo moqmedebis

monawiles xelwerilis CamorTmeviT afrTxileben, ar gaamJRavnos aRniS-

nuli cnobebi.570

kodeqsis me-13 muxlis me-4 nawili iTvaliswinebs, rom pirs, romelsac

ziani miadga Tavisi piradi cxovrebis Sesaxeb cnobebis ukanono

gamJRavnebiT, zianis srulad anazRaurebis ufleba aqvs.

sisxlis samarTlis saproceso kodeqsis 290-e muxli azustebs me-13 mux-

liT gaTvaliswinebuli wesebis ganxorcielebis RonisZiebebs. igi adgens,

rom: ̀ sagamoZiebo moqmedeba, romelic dakavSirebulia sacxovrebeli binis

... saidumloebis SezRudvasTan, tardeba mosamarTlis brZanebiT.~571

amave muxlis me-2 nawili adgens, rom amoReba, Cxreka, sacxovrebeli

binis an sxva mflobelobis daTvaliereba mflobel pirTa nebis sawinaaRm-

degod gadaudebel SemTxvevaSi SeiZleba Catardes mosamarTlis brZanebis

gareSec momkvlevis, gamomZieblis, prokuroris dadgenilebiT, ris Ses-

axebac mosamarTles, romlis samoqmedo teritoriazec Catarda aRniSnu-

568 1998 wlis 20 Tebervali. aseve ix. saqarTvelos saxelmwifo uSiSroebis samsaxu-

ris Sesaxeb kanonis me-6 muxlis 1-li punqtis `d~ qvepunqti.

569 1-li punqti.

570 me-3 punqti.

571 1-li punqti.
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li sagamoZiebo moqmedeba, unda ecnobos 24 saaTis ganmavlobaSi da gadae-

ces sisxlis samarTlis saqmis masalebi, romlebic asabuTeben sagamoZie-

bo moqmedebaTa Catarebis aucileblobas. mosamarTle masalebis Semosv-

lidan ara ugvianes 24 saaTisa prokuroris monawileobiT amowmebs sasa-

marTlo gadawyvetilebis gareSe Catarebuli sagamoZiebo moqmedebis kano-

nierebas. mosamarTle uflebamosilia,  ganmartebis misacemad gamoiZaxos

is piri, romelmac amoReba, Cxreka da sacxovrebeli binis an sxva mflo-

belobis daTvaliereba Caatara mosamarTlis brZanebis gareSe. masalebis

ganxilvis Semdeg mosamarTles gamoaqvs dadgenileba:

a) Catarebuli sagamoZiebo moqmedebis kanonierad cnobis Sesaxeb;

b) Catarebuli sagamoZiebo moqmedebis ukanonod cnobis, am moqmedeb-

iT miRebul mtkicebulebaTa dauSveblobisa da aRZruli sisxlis

samarTlis saqmis Sewyvetis Sesaxeb.

miuxedavad imisa, rom amoReba, Cxreka da daTvaliereba mflobel pir-

Ta nebis sawinaaRmdegod sisxlis samarTlis saqmis aRZvramde moiTxovs

mosamarTlis brZanebas, kodeqsi iTvaliswinebs, rom gadaudebel

SemTxvevebSi aseTi RonisZiebebi SeiZleba Catardes momkvlevi organos

motivirebuli dadgenilebis safuZvelze.

moqmedebebis Catarebis Taobaze dauyovnebliv unda Seatyobinon proku-

rors, romelic gaecnoba mokvlevis organos dadgenilebas Catarebuli sa-

gamoZiebo moqmedebebis Sesaxeb, oqmebs, miRebul faqtobriv monacemebs.

prokurori valdebulia, 24 saaTis ganmavlobaSi aRniSnulis Sesaxeb acno-

bos im mosamarTles, romlis samoqmedo teritoriazec Catarda aRniSnuli

sagamoZiebo moqmedeba da warudginos masalebi, romlebic asabuTeben sag-

amoZiebo moqmedebis Catarebis aucileblobas sisxlis samarTlis saqmis

aRZvramde. mosamarTle prokuroris Suamdgomlobis Semosvlidan ara ugvi-

anes 24 saaTisa misi monawileobiT amowmebs Catarebuli sagamoZiebo mo-

qmedebis kanonierebas. mosamarTle uflebamosilia, ganmartebis misace-

mad gamoiZaxos mokvlevis organos is warmomadgeneli, romelmac Caatara

sagamoZiebo moqmedeba sisxlis samarTlis saqmis aRZvramde. Suamdgomlo-

bis ganxilvis Semdeg mosamarTles gamoaqvs dadgenileba:

a) sisxlis samarTlis saqmis aRZvramde Catarebuli sagamoZiebo mo-

qmedebis kanonierad cnobis Sesaxeb;

b) sisxlis samarTlis saqmis aRZvramde Catarebuli sagamoZiebo mo-

qmedebis ukanonod cnobis, aRniSnuli moqmedebiT miRebuli Sedege-

bis gauqmebis Sesaxeb.572

kodeqsis 293-e muxli gansazRvravs im moTxovnebs, romlebic unda daak-

mayofilos sagamoZiebo moqmedebis Catarebis Sesaxeb mosamarTlis

brZanebam. 1-li nawilis mixedviT, mosamarTlis brZanebaSi aRniSnuli unda

iyos misi Sedgenis TariRi da adgili, mosamarTlis gvari, Tanamdebobis

572  290-e muxlis me-3 punqti.
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573 316-e muxlis (amoRebis safuZveli) mixedviT: `momkvlevs, gamomZiebels an proku-

rors ufleba aqvT amoiRos saqmisaTvis mniSvnelobis mqone sagani da dokumenti,

Tu Sekrebili mtkicebulebebi iZleva safuZvels varaudisaTvis, rom isini inax-

eba garkveul adgilas, garkveul pirTan da maTi Zebna ar aris saWiro.~ 317-e

muxlis (Cxrekis safuZveli) mixedviT: `momkvlevs, gamomZiebels, prokurors

ufleba aqvT Caataron Cxreka, Tu sisxlis samarTlis saqmeze Sekrebili mtkice-

bulebebi iZleva safuZvels varaudisaTvis, rom garkveul sacxovrebel, sasam-

saxuro, sawarmoo saTavsSi, ama Tu im adgilas an ama Tu im pirTan inaxeba 315-e

muxlSi aRniSnuli sagani, dokumenti, da arsebobs monacemebi, rom maT nebayo-

flobiT ar gascemen.~

574 318-e muxlis me-2 punqti.

piri an organo, romelmac mas SuamdgomlobiT mimarTa, gankarguleba sag-

amoZiebo moqmedebis Catarebis Sesaxeb imis zusti miTiTebiT, Tu ra aris

misi arsi da visze vrceldeba igi, brZanebis moqmedebis vada, Tanamdebo-

bis piri an organo, romelmac unda Seasrulos brZaneba, mosamarTlis xel-

mowera, damowmebuli sasamarTlos beWdiT.

kodeqsi gansazRvravs, romelia ̀ gadaudebeli~ SemTxvevebi. 290-e mux-

lis me-4 nawilis mixedviT, gadaudebelia SemTxveva, rodesac:  arsebobs

danaSaulis kvalisa da nivTieri mtkicebulebis mospobisa da dakargvis

realuri saSiSroeba, pirs danaSaulis faqtze waaswreben, saqmisaTvis saWi-

ro sagnebi da dokumentebi aRmoCenilia sxva sagamoZiebo moqmedebis Cat-

arebisas (SemTxvevis adgilis daTvaliereba, sagamoZiebo eqsperimenti,

Semowmeba) an SeuZlebelia mosamarTlis brZanebis miReba misi adgilze

aryofnis gamo.

mosamarTlis mier gamotanili dadgenileba ar gasaCivrdeba.

sisxlis samarTlis kodeqsi gansazRvravs sacxovreblis an sxva mflo-

belobis Cxrekis wesebsa da procedurebs, agreTve garantiebs aseTi mo-

qmedebis uflebamosilebis borotad gamoyenebis winaaRmdeg.

kodeqsis 315-e muxlis 1-li nawili adgens amoRebisa da Cxrekis mizans.

igi iTvaliswinebs, rom amoReba da Cxreka tardeba im mizniT, raTa aRmoaCi-

non da amoiRon danaSaulis iaraRi, sagani, romelsac danaSaulis kvali at-

yvia, danaSaulebrivi gziT mopovebuli nivTi da faseuloba, sxva sagani da

dokumenti, romlebic saWiroa saqmis garemoebaTa gasarkvevad. kodeqsis

316-e da 317-e muxlebi gansazRvraven amoRebisa da Cxrekis safuZvels.573

kodeqsi aseve awesrigebs Suamdgomlobis proceduras amoRebis an

Cxrekis Casatareblad mosamarTlis brZanebis gacemis Sesaxeb. 318-e mux-

lis 1-li nawili iTvaliswinebs, rom, Tu arsebobs amoRebis an Cxrekis

safuZveli, momkvlevma, gamomZiebelma an prokurorma unda mimarTos sas-

amarTlos Sesabamisi sagamoZiebo moqmedebis Casatareblad nebarTvis

Taobaze mosamarTlis brZanebis misaRebad.

aseT SuamdgomlobaSi miTiTebuli unda iyos: sad an visTan unda moxdes

amoReba an Cxreka; im sagnisa an dokumentis individualuri da gvaroebi-

Ti niSnebi, romlebsac mniSvneloba aqvT saqmisaTvis da romelTa amoRe-

bac unda moxdes; mtkicebuleba, romelic adasturebs amoRebis an Cxrekis

Catarebis aucileblobas; brZanebis Sesasruleblad gamoTxovili vada;

Tanamdebobis piri an organo, romelsac evaleba brZanebis Sesruleba.574
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kodeqsi aseve awesrigebs amoRebisa da Cxrekis Catarebis Sesaxeb Suam-

dgomlobis ganxilvis wess. 319-e muxlis Tanaxmad, mosamarTle ganixilavs

momkvlevis, gamomZieblis an prokuroris Suamdgomlobas amoRebis an

Cxrekis Catarebis Sesaxeb da brZanebiT iZleva am sagamoZiebo moqmedebis

Catarebis nebarTvas. brZanebaSi aRniSnuli unda iyos, agreTve: Senoba,

romelSic nebadarTulia amoReba an Cxreka, moqalaqe, sawarmo, dawese-

buleba an organizacia, romelsac ekuTvnis es Senoba, Cxrekisa Tu amoRe-

bis dros aRmosaCeni da amosaRebi sagani, dokumenti da maTi individua-

luri da gvarobiTi niSnebi.

sisxlis samarTlis saproceso kodeqsi aseve gansazRvravs amoRebisa

da Cxrekis adgils. 322-e muxlis mixedviT, amoReba da Cxreka SeiZleba

samsaxurebriv SenobaSi, sacxovrebel binasa da sxva mflobelobaSi, sat-

ransporto saSualebaSi Tu sxva adgilas, sadac SeiZleba iyos saqmisaTvis

mniSvnelobis mqone sagani an dokumenti (1-li nawili).

Tu amoRebis an Cxrekis dros warmoiSva im Senobisa Tu adgilis Semow-

mebis aucilebloba, romelic ar aris miTiTebuli mosamarTlis brZaneba-

Si an sasamarTlo ganCinebaSi (dadgenilebaSi), saWiroa damatebiTi brZaneb-

is an ganCinebis (dadgenilebis) miReba Zebnis sferos gafarToebis Taobaze.

gadaudebeli aucileblobis SemTxvevaSi amoReba an Cxreka SeiZleba mosa-

marTlis brZanebis gareSec, magram Semdgom mosamarTles unda ecnobos

amis Sesaxeb 290-e muxlis me-2 da me-3 nawilebiT dadgenili wesiT.575

sisxlis samarTlis saproceso kodeqsi gansazRvravs amoRebisa da

Cxrekis procedurebs. 323-e muxlis mixedviT, amoRebis an Cxrekis Cat-

arebis Sesaxeb mosamarTlis brZanebis an sasamarTlo ganCinebis (dadge-

nilebis) safuZvelze momkvlevs, gamomZiebels, prokurors ufleba aqvT

Sevidnen binaSi (an sxva mflobelobaSi) saqmisaTvis mniSvnelobis mqone

sagnisa Tu dokumentis aRmosaCenad da amosaRebad. winaaRmdegobis gawe-

vis SemTxvevaSi binaSi (an sxva mflobelobaSi) Sesvla xdeba iZulebis

wesiT.576

amoRebis an Cxrekis dawyebisas momkvlevi, gamomZiebeli an prokurori

valdebulia, xelmoweriT gaacnos sasamarTlo brZaneba an ganCineba

(dadgenileba) pirs, romelTanac tardeba amoReba an Cxreka, xolo misi

aryofnisas – 321-e muxlis me-3 nawilSi miTiTebul erT-erT pirs.577

323-e muxlis me-3 nawilis mixedviT, momkvlevi, gamomZiebeli, proku-

rori valdebulni arian, gaataron RonisZiebebi, raTa ar gaxmaurdes amoRe-

bis an Cxrekis, agreTve am sagamoZiebo moqmedebis Catarebisas gamovleni-

li piradi cxovrebis garemoebani.

323-e muxlis me-5 nawili adgens, rom amoRebisas mosamarTlis brZaneb-

is an sasamarTlo ganCinebis (dadgenilebis) wardgenis Semdeg momkvlevi,

gamomZiebeli, prokurori winadadebas iZlevian, nebayoflobiT gadascen

CamosarTmevi sagani an dokumenti. uaris SemTxvevaSi amoReba xdeba

iZulebiT. Tu amosaRebi sagani an dokumenti ar aRmoCnda im adgilas,

575 322-e muxlis me-3 punqti.

576 1-li punqti.

577 me-2 punqti.



234

578 me-6 punqti.

579 1-li punqti

580 me-2 punqti.

581 me-3 punqti.

romelic miTiTebulia brZanebaSi an ganCinebaSi (dadgenilebaSi), Cxreka

SeiZleba Catardes mxolod imave sadgomSi am kodeqsiT dadgenili wesiT.

sagnis an dokumentis nebayoflobiTi gadacemis SemTxvevaSi unda Sedges

amoRebis oqmi, xolo Tu ar gadascemen an arasrulad gadascemen, unda

Catardes Cxreka.578

kodeqsis 323-e muxlis me-7 nawilis mixedviT, Cxrekisas iZebneba da am-

oiReba is sagnebi Tu dokumentebi, romlebic aRniSnulia sasamarTlo

brZanebaSi an ganCinebaSi (dadgenilebaSi). amoRebul unda iqnes agreTve

sxva sagani, dokumenti an nivTi, romelsac mtkicebulebis mniSvneloba

aqvs am saqmisaTvis, an aSkarad miuTiTebs sxva danaSaulis Cadenaze,

agreTve nivTi, romlis Senaxvac akrZalulia kanoniT. Cxrekis oqmSi mom-

kvlevma, gamomZiebelma, prokurorma unda aRniSnon, ratom amoiRes aR-

niSnuli sagani an dokumenti.

323-e muxlis me-8 nawilis mixedviT, yvela mopovebuli sagani da doku-

menti unda waredginos damswreT, iq myof sxva pirebs, dawvrilebiT aRi-

weros oqmSi da, aucileblobis SemTxvevaSi, unda SeifuTos da dailuqos.

SefuTul nivTze, luqis garda, aRiniSneba TariRi, agreTve damswreebisa

da im pirTa xelmowerebi, romlebmac Cxreka Caatares. SefuTuli nivTis

Semdgom gaxsna da luqis axda dasaSvebia mxolod damswreTa monawileobiT.

sisxlis samarTlis saproceso kodeqsi aseve awesrigebs xelisufleb-

is mier Tavisi uflebebis borotad gamoyenebisagan dacvis procedurebs.

kodeqsis 321-e muxlis mixedviT: ̀ amoRebas an Cxrekas eswreba aranakleb

ori damswrisa. pirs, romelTanac tardeba amoReba an Cxreka, ufleba aqvs,

acileba misces damswres, Tu safuZveli aqvs ivaraudos, rom damswre gaax-

maurebs monacemebs gasaCxrekis piradi cxovrebis Sesaxeb an Tavad Cxrekis

faqts.~579 amoReba an Cxreka SeiZleba Catardes specialistis an Tarjimnis

monawileobiT.580 amas garda, kodeqsi adgens, rom amoRebis an Cxrekis dros

uzrunvelyofil unda iqnes im piris an misi ojaxis Tundac erTi srulw-

lovani wevris daswreba, romelTanac tardeba amoReba an Cxreka. Tu maTi

daswrebis uzrunvelyofa SeuZlebelia, unda moiwvion saxlis patroni

anda adgilobrivi mmarTvelobis, an TviTmmarTvelobis aRmasrulebeli

organos warmomadgeneli. 581

amoReba an Cxreka sawarmos, dawesebulebisa Tu organizaciis SenobaSi

unda Catardes misi xelmZRvanelis an warmomadgenlis daswrebiT.

321-e muxlis me-5 nawilis mixedviT, piri, romelTanac tardeba amoRe-

ba an Cxreka, agreTve damswre, specialisti, sawarmos, dawesebulebisa Tu

organizaciis xelmZRvaneli an warmomadgeneli uflebamosilia, daeswros

momkvlevis, gamomZieblis, prokuroris yvela moqmedebas, gaakeTos gancx-

adeba, rac oqmSi unda iqnes Setanili.

kodeqsi aseve awesrigebs amoRebisa da Cxrekis oqmis Sedgenis proce-

duras. amoRebis an Cxrekis Catarebis Sesaxeb momkvlevi, gamomZiebeli an
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prokurori adgens oqms, romelsac adastureben: amoRebis an Cxrekis Cam-

tarebeli Tanamdebobis piri, damswre, specialisti da piri, romelTanac

Catarda Cxreka an amoReba, xolo misi aryofnis SemTxvevaSi – 321-e mux-

lis me-3 nawilSi aRniSnul pirTagan erT-erTi.582 oqmSi miTiTebuli unda

iyos, ra adgilas da ra viTarebaSia aRmoCenili sagani an dokumenti, nebay-

oflobiTaa is gadacemuli, Tu iZulebiT CamorTmeuli. yvela CamorTmeu-

li sagani da dokumenti oqmSi unda aRiniSnos maTi raodenobis, wonis,

Rirebulebis (Tu es SesaZlebelia), individualuri da gvarobiTi niSneb-

is miTiTebiT.583

kodeqsi aseve gansazRvravs amoRebis an Cxrekis oqmis aslis gadacemis

aucileblobas. 327-e muxlis 1-li nawilis mixedviT, amoRebis an Cxrekis

oqmis asli xelmoweriT gadaecema pirs, romelTanac Catarda amoReba an

Cxreka, an misi ojaxis srulwlovan wevrs, xolo maTi aryofnis SemTxveva-

Si – saxlis patrons anda adgilobrivi TviTmmarTvelobis an mmarTvelo-

bis aRmasrulebeli organos im warmomadgenels, romelic Cxrekas eswre-

boda. amis msgavsad, Tu amoReba an Cxreka tardeboda sawarmos, dawese-

bulebis, organizaciis teritoriaze, oqmis asli xelmoweriT gadaecema

Sesabamisi administraciis xelmZRvanels.

kodeqsi aseve awesrigebs ukanono da usafuZvlo amoRebisa da Cxrekis

Sedegad miyenebuli zianis anazRaurebas. 324-e muxlis 1-li nawilis mixed-

viT, Tu amoRebis an Cxrekis Catarebisas ar aRmoCnda saqmisaTvis mniS-

vnelobis mqone sagani an dokumenti, im pirs, romelTanac tardeboda es

sagamoZiebo moqmedeba, bodiSi unda mouxadon, xolo Tu is moiTxovs, es

unda gakeTdes werilobiT.

amoRebis an Cxrekis Semdeg, Tu ar aRmoCnda mosaZebni sagani an doku-

menti, momkvlevi, gamomZiebeli an prokurori valdebulia, sadgomSi

uzrunvelyos wesrigis aRdgena da im zianis anazRaureba, romelic mo-

qalaqes miadga amoRebis an Cxrekis Sedegad.584

324-e muxlis me-3 nawilis mixedviT, Tu amoRebis an Cxrekis Catarebi-

sas dairRva am sagamoZiebo moqmedebis kanoniT dadgenili wesi, amoRebu-

li sagani an dokumenti ar iZens an kargavs mtkicebulebis mniSvnelobas

da ar SeiZleba gamoyenebul iqnes braldebisa da gamamtyunebeli gana-

Cenis dasasabuTeblad.

saqarTvelos sisxlis samarTlis kodeqsi adgens sisxlissamarTlebriv

pasuxismgeblobas binis an sxva mflobelobis xelSeuxeblobis darRvevi-

saTvis. kodeqsis 160-e muxlis mixedviT, binaSi an sxva mflobelobaSi mflo-

belis nebis sawinaaRmdegod ukanonod Sesvla, ukanono Cxreka an sxva

qmedeba, romelic arRvevs binis an sxva mflobelobis xelSeuxeblobas,

sisxlissamarTlebrivad dasjadia.

sisxlissamarTlebrivi pasuxismgebloba binaSi an sxva mflobelobaSi

Sesvlisa da ukanono CxrekisaTvis gamoiyeneba ara mxolod, rodesac es

582 326-e muxlis 1-li punqti.

583 326-e muxlis me-2 punqti.

584 me-2 punqti.
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xdeba saxelmwifos warmomadgenelTa mier, aramed aseve, rodesac es xde-

ba kerZo pirebis mier.

konvenciasa da evropuli sasamarTlos precedentul samarTalTan

saqarTvelos kanonmdeblobis Sesabamisobis analizma cxadyo, rom kanon-

mdebloba sakmarisi sizustiT awesrigebs sacxovreblis Cxrekis wesebsa

da procedurebs da saxelmwifos mier Tavisi uflebis borotad gamoy-

enebisagan dacvis garantiebs. kanonmdebloba icavs sacxovrebelsa da sxva

mflobelobas maTSi ukanono Sesvlis, Cxrekisa da amoRebisagan. saqarTve-

los kanonmdebloba iTvaliswinebs im garemoebebs, rodesac SeiZleba

moxdes uflebis SezRudva, adgens saxlisa da sxva mflobelobis Cxrekis

wesebsa da procedurebs da iTvaliswinebs adekvatur dacvas saxelmwi-

fos mier Tavisi uflebamosilebis borotad gamoyenebisagan.

8.2.4. mimowera

saqarTvelos konstituciis me-20 muxlis 1-li punqtis mixedviT:

`yoveli adamianis piradi cxovreba, ... mimowera, saubari satelefono

da sxva saxis teqnikuri saSualebiT, agreTve teqnikuri saSualebebiT

miRebuli Setyobinebani xelSeuxebelia. aRniSnuli uflebebis SezRud-

va daiSveba sasamarTlos gadawyvetilebiT an mis gareSec, kanoniT gaTval-

iswinebuli gadaudebeli aucileblobisas.~585

rogorc aRiniSna, strasburgis organoTa precedentuli samarTlis

mixedviT, termin ̀ mimoweris~ mniSvnelobam moicva satelefono saubari586

da teleteqsti.587  Tumca, naTelia, rom konstituciis me-20 muxli ga-

nasxvavebs ̀ mimowerasa~ da ̀ saubars satelefono da sxva saxis teqnikuri

saSualebebiT~.

8.2.4.1. mimoweris Semowmeba

saqarTvelos konstituciis me-20 muxlis 1-li punqti ganasxvavebs ara

mxolod `mimowerasa~ da `saubars satelefono da sxva saxis teqnikuri

saSualebebiT~, aramed ̀ mimowerasa~ da ̀ teqnikuri saSualebebiT miRebul

Setyobinebas~.

Tumca rTulia kanonmdeblis ganzraxvis dadgena, ratom ganasxvava

erTmaneTisagan ̀ mimowera~ da ̀ teqnikuri saSualebebiT miRebuli Setyo-

binebani~ am debulebis SemuSavebis dros, sakmarisi safuZvelia varaudi-

saTvis, rom kanonmdeblis ganzraxva iyo, moecva pirebs Soris mimoweris

yvela Cveulebrivi saSualeba. es SeiZleba moicavdes mimoweras Cveule-

brivi fostis, telefaqsis, teleqsis, eleqtronuli fostis saSualebiT.

585 saqarTvelos konstitucia da kanonmdebloba saqarTvelos sakonstitucio sas-

amarTlos Sesaxeb, Tbilisi, 2002 weli, gv. 25.

586 klasi germaniis winaaRmdeg (Klass v. Germany), 1978 wlis 6 seqtemberi, Series A no.

28, 41-e punqti.

587 kristi gaerTianebuli samefos winaaRmdeg (Christie v. the United Kingdom), 1994 wlis

27 ivnisi, N21482/93, 78-A DR 119.



237

saqarTvelos konstitucia uSvebs or SemTxvevas, rodesac SeiZleba

SeizRudos mimoweris xelSeuxebloba: me-20 muxlis 1-li punqtis mixed-

viT, mimoweris uflebis SezRudva daiSveba sasamarTlos gadawyvetilebiT

an mis gareSe, kanoniT gaTvaliswinebuli gadaudebeli aucileblobisas.

mimoweris Semowmebis zusti wesebi da procedura wesrigdeba saqarTve-

los sisxlis samarTlis kodeqsiT588 da kanoniT `operatiul-samZebro

saqmianobis Sesaxeb~.589  kodeqsis me-13 muxli (piradi cxovrebis xelSeux-

ebloba) adgens, rom:

`aravis ara aqvs ufleba TviTneburad an ukanonod Caerios sxvis pirad

cxovrebaSi. sacxovrebeli binis an sxva mflobelobis, mimoweris, safos-

to gzavnilis, piradi Canaweris, satelegrafo Setyobinebis, satelefo-

no saubris, sxva teqnikuri saSualebiT gadacemuli an miRebuli piradi

xasiaTis informaciis xelSeuxebloba garantirebulia kanoniT.~590

igive muxli adgens, rom safosto-satelegrafo korespondenciaze,

safosto gzavnilze yadaRis dadeba, maTi Semowmeba da miReba SeiZleba

mxolod mosamarTlis brZanebiT an sasamarTlos ganCinebiT (dadge-

nilebiT). Tu arsebobs kanoniT dadgenili gadaudebeli aucilebloba,

sacxovrebeli binis an sxva mflobelobis daTvaliereba mflobel pirTa

nebis sawinaaRmdegod, Cxreka da amoReba SeiZleba Catardes mosamarT-

lis brZanebis gareSe, magram maTi kanoniereba da dasabuTebuloba unda

Seamowmos mosamarTlem maT Sesaxeb masalebis wardgenidan ara ugvianes

24 saaTisa. amasTan, mosamarTle wyvets aRniSnuli saproceso moqmedebe-

biT miRebuli mtkicebulebis dasaSvebobis sakiTxs.591 kodeqsi uzrunvely-

ofs piradi cxovrebisa da piradi xasiaTis Sesaxeb im cnobebis gaumJRavne-

blobas, romelTa saidumlod dacvac pirs saWirod miaCnia. mokvlevis

organo, momkvlevi, gamomZiebeli, prokurori, mosamarTle, sasamarTlo

sagamoZiebo Tu sasamarTlo moqmedebis monawiles xelwerilis CamorT-

meviT afrTxileben, ar gaamJRavnos aRniSnuli cnobebi.592  piradi mimow-

era da piradi satelegrafo Setyobineba SeiZleba gamoqveyndes Ria sasa-

marTlo sxdomaze mxolod im piris TanxmobiT, romelsac igi exeba. Tu

aseTi Tanxmoba ar aris, is qveyndeba daxurul sasamarTlo sxdomaze.

kodeqsis me-13 muxlis me-4 nawili aseve iTvaliswinebs, rom pirs, romel-

sac ziani miadga misi piradi cxovrebis Sesaxeb cnobebis ukanono

gamJRavnebiT, zianis srulad anazRaurebis ufleba aqvs.

sisxlis samarTlis saproceso kodeqsis 290-e muxli (mosamarTlis

brZanebiT Catarebuli sagamoZiebo moqmedeba) azustebs me-13 muxliT

gaTvaliswinebuli RonisZiebebis gatarebis procedurebs. Tumca, kodeq-

sis mixedviT, sagamoZiebo moqmedeba, romelic dakavSirebulia sacxovre-

beli binis, mimoweris, piradi Canaweris, safosto, satelegrafo da sxva

Setyobinebebis saidumloebis SezRudvasTan, tardeba mosamarTlis

588 1998 wlis 20 Tebervali.

589 1999 wlis 30 aprili.

590 1-li punqti.

591 me-2 punqti.

592 me-3 punqti.
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brZanebiT,593 igi iTvaliswinebs, rom gadaudebel SemTxvevaSi SeiZleba Ca-

tardes mosamarTlis brZanebis gareSec momkvlevis, gamomZieblis, proku-

roris dadgenilebiT. mosamarTles unda ecnobos sagamoZiebo moqmedeb-

is Sesaxeb 24 saaTis ganmavlobaSi da gadaeces sisxlis samarTlis saqmis

masalebi, romlebic asabuTeben sagamoZiebo moqmedebaTa Catarebis auci-

leblobas. mosamarTle masalebis Semosvlidan ara ugvianes 24 saaTisa

prokuroris monawileobiT amowmebs sasamarTlo gadawyvetilebis gareSe

Catarebuli sagamoZiebo moqmedebis kanonierebas. mosamarTle ufleba-

mosilia, ganmartebis misacemad gamoiZaxos is piri, romelmac amoReba,

Cxreka da sacxovrebeli binis an sxva mflobelobis daTvaliereba Caatara

mosamarTlis brZanebis gareSe. masalebis ganxilvis Semdeg mosamarTles

gamoaqvs dadgenileba:

a) Catarebuli sagamoZiebo moqmedebis kanonierad cnobis Sesaxeb;

b) Catarebuli sagamoZiebo moqmedebis ukanonod cnobis, am moqmedeb-

iT miRebul mtkicebulebaTa dauSveblobis an aRZruli sisxlis sa-

marTlis saqmis Sewyvetis Sesaxeb.594

amdenad, sagamoZiebo moqmedebebi, romlebic iwveven piradi cxovreb-

is SezRudvas, SeiZleba ganxorcieldes sasamarTlos dadgenilebis Sem-

deg. Tu es RonisZiebebi xorcieldeba mosamarTlis brZanebis gareSe, mosa-

marTles nebismier SemTxvevaSi ufleba aqvs, gadawyvitos sagamoZiebo

moqmedebis kanonierad cnobis sakiTxi. 290-e muxlis me-7 nawilis mixed-

viT, mosamarTlis mier gamotanili dadgenileba ar gasaCivrdeba.

sisxlis samarTlis saproceso kodeqsi aseve gansazRvravs safosto-

satelegrafo gzavnilze yadaRis dadebisa da amoRebis wesebsa da proce-

durebs. 329-e muxlis mixedviT:

`1. `Tu sakmarisi safuZveli arsebobs varaudisaTvis, rom safosto-

satelegrafo gzavnili Seicavs cnobas Cadenili danaSaulis, mi-

maluli eWvmitanilis an braldebulis adgilsamyoflis Sesaxeb,

anda sisxlis samarTlis saqmisaTvis mtkicebulebis mniSvnelobis

mqone dokuments an sagans, momkvlevi, gamomZiebeli an prokurori

mosamarTles mimarTavs SuamdgomlobiT am safosto-satelegrafo

gzavnilze yadaRis dadebis Sesaxeb.

2. safosto-satelegrafo gzavnilis dayadaReba niSnavs, rom ikrZal-

eba adresatisaTvis misi gadacema da misi miRebis faqtis Setyob-

ineba mosamarTlis sagangebo gankargulebamde, sisxlis samarTlis

saqmis Sewyvetamde an ganaCenis gamotanamde.

3. safosto-satelegrafo gzavnils ganekuTvneba yvela saxis weri-

li, depeSa, radiograma, banderoli, amanaTi, safosto konteineri,

teleqsiT, faqsiT an kavSirgabmulobis sxva teqnikuri saSualebe-

biT miRebuli Setyobineba.

593 290-e muxlis 1-li punqti.

594 290-e muxli.
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4. mosamarTlis brZanebaSi safosto-satelegrafo gzavnilis daya-

daRebisa da amoRebis Sesaxeb miTiTebuli unda iyos im piris saxe-

li da gvari, visac egzavneba dasayadaRebeli safosto-satelegra-

fo gzavnili, gamgzavnis saxeli da gvari, misamarTi – Tu aris cnoba

amis Sesaxeb, dayadaRebuli safosto-satelegrafo gzavnilis saxe,

yadaRis dadebis vada, im safosto-satelegrafo dawesebulebis

dasaxeleba, romelsac evaleba daakavos safosto-satelegrafo

gzavnili, momkvlevis, gamomZieblis, prokuroris ufleba safos-

to-satelegrafo gzavnilis daTvalierebasa da amoRebaze.

5. momkvlevi, gamomZiebeli an prokurori valdebulia, safosto-

satelegrafo gzavnilis daTvaliereba an amoReba Caataros sisx-

lis samarTlis saqmis ganmxilveli sasamarTlos ganCinebiT (dadge-

nilebiT). daTvalierebisa da amoRebis oqmi dayadaRebul safos-

to-satelegrafo gzavnilTan erTad dauyovnebliv igzavneba sasa-

marTloSi.

6. mosamarTlis brZaneba an sasamarTlo ganCineba (dadgenileba) sa-

fosto-satelegrafo gzavnilis dayadaRebisa da amoRebis Sesaxeb

momkvlevma, gamomZiebelma an prokurorma unda warudginos Sesa-

bamisi safosto-satelegrafo dawesebulebis ufross. mosamarT-

lis brZanebis an sasamarTlo ganCinebis (dadgenilebis) Seusrule-

bloba an gaxmaureba iwvevs kanoniT dadgenil pasuxismgeblobas.

7. safosto-satelegrafo dawesebulebis ufrosi aCerebs mosamarT-

lis brZanebaSi an sasamarTlo ganCinebaSi (dadgenilebaSi) aRniS-

nul korespondencias, sxva gzavnilebs da amis Taobaze dauyovne-

bliv atyobinebs momkvlevs, gamomZiebels an prokurors.~

sisxlis samarTlis saproceso kodeqsi azustebs sagamoZiebo organoe-

bis mier TavianTi uflebamosilebis borotad gamoyenebisagan dacvis

wesebs. 330-e muxlis mixedviT:

`1.  safosto-satelegrafo dawesebulebaSi momkvlevi, gamomZiebeli

an prokurori aRniSnuli dawesebulebis momsaxureTa ricxvidan

aranakleb ori damswrisa, xolo Tu saWiroa – Sesabamisi specialis-

tis monawileobiT xsnis da aTvalierebs dayadaRebul safosto-

satelegrafo gzavnils. Tu momkvlevma, gamomZiebelma an proku-

rorma aRmoaCina sisxlis samarTlis saqmisaTvis mniSvnelobis

mqone cnoba, dokumenti an sagani, man unda amoiRos Sesabamisi sa-

fosto-satelegrafo gzavnili an gadaiRos misi asli. sisxlis sa-

marTlis saqmisaTvis mtkicebulebis mniSvnelobis mqone cnobis,

dokumentis an sagnis ararsebobis SemTxvevaSi momkvlevi, gamomZie-

beli an prokurori iZleva miTiTebas, daTvalierebuli safosto-

satelegrafo gzavnili gadascen adresats an SeaCeron is mosamarT-

lis brZanebaSi an sasamarTlo ganCinebaSi (dadgenilebaSi) miTiTe-

buli vadiT.
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2. SeCerebuli gzavnilis daTvalierebis Sesaxeb dgeba oqmi, romel-

Sic aRiniSneba, romeli safosto-satelegrafo gzavnili daaTva-

lieres da amoiRes, romeli unda gadaeces adresats an droebiT

SeCerdes, romeli korespondenciis asli gadaiRes, ra teqnikuri

saSualeba gamoiyenes da ra gamovlinda amis Sedegad. oqms xels

aweren: Tanamdebobis piri, romelmac Caatara daTvaliereba da

amoReba, agreTve damswreni da specialisti.~

amasTanave, kodeqsi adgens safosto-satelegrafo gzavnilis ukanono

an usafuZvlo dayadaRebiT miyenebuli zianis anazRaurebis SesaZleblo-

bas. 332-e muxlis mixedviT:

`1. pirs, romelmac Seityo misTvis gamogzavnili an mis mier gagzavni-

li safosto-satelegrafo gzavnilis dayadaRebis, daTvalierebi-

sa da amoRebis Sesaxeb, ufleba aqvs, am moqmedebis ukanonobis an

usafuZvlobis gamo saCivriT mimarTos, Sesabamisad, afxazeTisa da

aWaris avtonomiuri respublikebis umaRlesi sasamarTloebis,

agreTve Tbilisisa da quTaisis saolqo sasamarTloebis sagamoZie-

bo kolegiebs, sadac mis saCivars erTpirovnulad ganixilavs mosa-

marTle momCivnis an misi warmomadgenlis monawileobiT. Tu saCiv-

ari safuZvlianad cnes, momCivans werilobiT unda mouxados bod-

iSi brZanebis gamcemma mosamarTlem. momCivans agreTve ufleba aqvs

moiTxovos miyenebuli moraluri zianis materialuri anazRaure-

ba da damnaSave piris dasja.

2. safosto-satelegrafo gzavnilis ukanono dayadaRebis, daTva-

lierebisa da amoRebis Sedegad miRebuli masala, dokumenti, saga-

ni ar SeiZleba mtkicebulebad iqnes gamoyenebuli braldebisa da

gamamtyunebeli ganaCenis dasasabuTeblad.~

rogorc aRiniSna, mimoweris Semowmeba wesrigdeba ara mxolod sisxlis

samarTlis saproceso kodeqsiT, aramed kanoniT `operatiul-samZebro

saqmianobis Sesaxeb~.595  miuxedavad imisa, rom es ukanaskneli ZiriTadad

imeorebs sisxlis samarTlos saproceso kodeqsis debulebebs mimoweris

Semowmebis wesebsa da procedurasTan dakavSirebiT,596 kanonis ramdenime

aspeqti gansakuTrebiT mniSvnelovania. kanonis me-6 muxlis me-4 punqtiT,

operatiul-samZebro saqmianobis Sedegad mopovebuli informacia,

romelic ar exeba piris danaSaulebriv saqmianobas, magram Seicavs mis ma-

komprometirebel cnobebs, ar SeiZleba gaxmaurdes an gamoyenebul iqnes

raime mizniT am piris winaaRmdeg. aseTi informacia ar SeiZleba Senaxul

iqnes da unda ganadgurdes dauyovnebliv. kanonis mixedviT, Txovna op-

eratiul-samZebro RonisZiebis gatarebis Sesaxeb waredgineba im mosamar-

Tles, romlis samoqmedo teritorias exeba aseTi RonisZieba.597

595 1999 wlis 30 aprili.

596 ix. me-7 muxlis me-3 da me-4 punqtebi.

597 me-7 muxli.
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amasTan erTad, kanoni azustebs, rom informaciis moxsna da fiqsacia

SeiZleba moxdes kavSirgabmulobis ara mxolod tradiciuli arxebidan

(mag., safosto mimowera), aramed aseve komunikaciis eleqtronuli saSu-

alebebidan, rogorebicaa: eleqtronuli fosta da kompiuteruli qseli.598

kanoni awesrigebs operatiul-samZebro RonisZiebaTa gatarebis weseb-

sa da procedurebs sisxlis samarTlis saqmis ara mxolod aRZvramde,599

aramed mis Semdegac.600 miuxedavad imisa, rom sisxlis samarTlis saqmis

aRZvramdec ki aseT RonisZiebaTa gatareba moiTxovs mosamarTlis brZane-

bas, kanoni iTvaliswinebs, gadaudebeli aucileblobisas, roca dayovnebam

SeiZleba gamoiwvios saqmisaTvis mniSvnelovani faqtobrivi monacemebis

ganadgureba, an rodesac SeuZlebelia mosamarTlis brZanebis miReba misi

adgilze aryofnis gamo, mokvlevis organos ufrosis motivirebuli

dadgenilebiT SeiZleba Catardes sisxlis samarTlis saqmis aRZvramdec.

operatiul-samZebro RonisZiebis dawyebidan 24 saaTSi unda ecnobos Se-

sabamis prokurors. es ukanaskneli momdevno 24 saaTis ganmavlobaSi Sua-

mdgomlobiT mimarTavs Sesabamis sasamarTlos operatiul-samZebro

RonisZiebis dakanonebis moTxovniT. sasamarTlo valdebulia, proku-

roris Suamdgomloba ganixilos misi wardgenidan 24 saaTis ganmavlobaSi

daxurul sasamarTlo sxdomaze. prokurorisa da mokvlevis organos war-

momadgenlis ganmartebebis mosmenis Semdeg mosamarTle amowmebs opera-

tiul-samZebro RonisZiebis kanonis Sesabamisad Catarebas da gamoaqvs

erT-erTi Semdegi dadgenileba:

a)  operatiul-samZebro RonisZiebis kanonierad cnobis Sesaxeb;

b) operatiul-samZebro RonisZiebis ukanonod cnobis, misi Sedegebis

gauqmebisa da am RonisZiebiT mopovebuli monacemebis ganadgureb-

is Sesaxeb.601

mosamarTlis gadawyvetileba ar gasaCivrdeba. kanoni `operatiul-

samZebro saqmianobis Sesaxeb~ aseve iTvaliswinebs, rom iseTi operatiul-

samZebro RonisZiebebis Catareba, romlebic zRudaven kanoniT garantire-

buli satelefono da sxva saxis teqnikuri saSualebebiT warmoebuli Se-

tyobinebis saidumloebas, daiSveba mxolod mosamarTlis brZanebiT da

Tanamdebobis piris motivirebuli dadgenilebiT,602 an im piris werilobi-

Ti gancxadebis safuZvelze, romelic aramarTlzomier moqmedebaTa

msxverplia, an Tu saxezea iseTi marTlsawinaaRmdego qmedebis monaceme-

bi, romlisaTvisac sisxlis samarTlis kanoniT sasjelis saxiT gaTval-

iswinebulia Tavisuflebis aRkveTa 2 welze meti vadiT.603

598 ix. 1-li muxlis me-2 punqtis `T~ qvepunqti da me-7 muxlis me-2 punqtis `T~ qvepun-

qti.

599 me-7 muxlis me-3 punqti.

600 me-7 muxlis me-4 punqti.

601 me-7 muxlis me-5 punqti.

602 aseTi Tanamdebobis pirTa nusxa dgindeba Sesabamisi saxelmwifo uwyebebis nor-

matiuli aqtebiT. ix. me-9 muxlis me-2 punqti.

603 me-9 muxlis me-2 punqti.
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daculi uflebebis mniSvnelobis gamo, saqarTvelos kanonmdeblobis

mixedviT, mimoweris uflebis darRveva sisxlissamarTlebrivad das-

jadia. saqarTvelos sisxlis samarTlis kodeqsis 159-e muxlis (piradi mi-

moweris, telefoniT saubris an sxvagvari xerxiT Setyobinebis saidum-

loebis darRveva) mixedviT:

`1. piradi mimoweris an safosto gzavnilis, telefoniT an sxva te-

qnikuri saSualebiT saubris anda telegrafiT, faqsiT an sxva te-

qnikuri saSualebiT miRebuli an gadacemuli Setyobinebis said-

umloebis ukanonod darRveva,–

isjeba jarimiT an sazogadoebisaTvis sasargeblo SromiT vadiT samo-

cidan asoc saaTamde an gamasworebeli samuSaoTi vadiT or wlamde anda

Tavisuflebis aRkveTiT imave vadiT.

2. igive qmedeba:

a) angarebiT;

b) araerTgzis;

g) samsaxurebrivi mdgomareobis gamoyenebiT;

d) ramac mniSvnelovani ziani gamoiwvia,–

isjeba jarimiT an Tavisuflebis aRkveTiT vadiT sam wlamde, Tanamde-

bobis dakavebis an saqmianobis uflebis CamorTmeviT vadiT sam wlamde.~

aRsaniSnavia, rom xsenebuli debuleba, romelic sisxlissamarTlebriv

pasuxismgeblobas adgens piradi mimoweris, telefoniT saubris an sxvag-

vari xerxiT Setyobinebis saidumloebis darRvevisaTvis, gamoiyeneba ara

mxolod saxelmwifos warmomadgenlebis mier uflebis SezRudvis mima-

rT, aramed kerZo pirebis mierac. aseTi midgoma Seesabameba konvenciis

me-8 muxls, romelic saxelmwifos akisrebs ara mxolod negatiur, aramed

pozitiur valdebulebebsac.

mimoweris pativiscemis ufleba gansakuTrebiT mniSvnelovania msja-

vrdebul pirTa mimarT. msjavrdebul pirTa mimowerasTan dakavSirebiT

zogadi debulebaa gaTvaliswinebuli `patimrobis Sesaxeb~ kanonis 50-e

muxliT, romlis Tanaxmad:

`1. msjavrdebuls ufleba aqvs SeuzRudavi raodenobiT gagzavnos da

miiRos werilebi, dadgenili wesiT da sasjelaRsrulebis dawese-

bulebis administraciis kontroliT isargeblos saerTo sargeblo-

bis telefoniT, Tu sasjelaRsrulebis dawesebulebas amisi te-

qnikuri SesaZlebloba gaaCnia.

2. mimowera da satelefono saubrebi xorcieldeba msjavrdebulis

xarjze.

3. msjavrdebulis saxelze Semosuli werilebis daniSnulebisamebr

Cabarebas, agreTve msjavrdebulis werilebis adresatisaTvis gag-

zavnas awarmoebs sasjelaRsrulebis dawesebulebis administra-

cia.~
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dapatimrebuli pirebis mimowera aseve regulirdeba sxva normatiuli

aqtebiT. vinaidan es normatiuli aqtebi TiTqmis identur wesebs iTval-

iswineben, ganixileba mxolod ̀ saerTo reJimis dawesebulebis Sinaganawe-

si~.604

`saerTo reJimis dawesebulebis Sinaganawesis~ me-12 muxlis (msjavrde-

bulTa mimowera) mixedviT: `msjavrdebuls ufleba aqvs SeuzRudavi

raodenobiT gagzavnos da miiRos werilebi, dadgenili wesiT da dawese-

bulebis administraciis kontroliT.~605 amave muxlis me-4 punqti adgens,

rom dawesebulebis yvela izolirebul monakveTze idgmeba safosto yuTe-

bi, romlebidanac amisaTvis uflebamosili mosamsaxureebis mier amoiRe-

ba werilebi gasagzavnad. me-5 punqtis mixedviT, werilebi Caideba safos-

to yuTebSi da gadaecema administraciis warmomadgenels dauluqav mdgo-

mareobaSi. Sinaganawesi aseve iTvaliswinebs, rom msjavrdebulebs SeuZli-

aT depeSebis gagzavna. maTi gagzavna unda moxdes administraciis mier ara

ugvianes momdevno dRisa.

Sinaganawesis me-12 muxlis me-8 punqti iTvaliswinebs, rom:

`msjavrdebulTa mier gagzavnili da maT saxelze mosuli daSifruli

werilebi, an sxva JargonebiTa da simboloebiT Sesrulebuli werilebi,

werilebi, romlebic Seicaven saxelmwifo an samsaxurebriv saidumloe-

bas, msjavrdebulebs ar gadaecemaT.606 amis Taobaze xelweriliT ecnobe-

baT msjavrdebulebs, ris Semdegac werili nadgurdeba. es wesi vrcelde-

ba depeSebze.~

Sinaganawesi aseve awesrigebs msjavrdebulTa mier winadadebebis,

gancxadebebisa da saCivrebis wardgenis sakiTxebs. Sinaganawesis me-13

(msjavrdebulTa winadadebebi, gancxadebebi da saCivrebi) muxlis mixed-

viT, `TiToeul msjavrdebuls ufleba aqvs waradginos winadadebebi,

gancxadebebi da saCivrebi zepirad an werilobiT.~ administracia ugza-

vnis maT adresatebs 3 dRis ganmavlobaSi.

me-13 muxlis me-6 punqtis mixedviT, `administracias ekrZaleba

SeaCeros an Seamowmos sasamarTlos, sasjelaRsrulebis departamentis,

damcvelis an prokurorisaTvis gagzavnili msjavrdebulis korespond-

encia.~

604 normatiuli aqtebi, romlebic TiTqmis identurad awesrigeben msjavrdebul pir-

Ta mimoweris sakiTxebs, Semdegia: `mkacri reJimis dawesebulebebis Sinaganawesi~

(1999 wlis 28 dekemberi, saqarTvelos iusticiis ministris brZaneba 366, saqarTve-

los sakanonmdeblo macne, III, 1999, 71(79)); debuleba sapyrobilis reJimis Sesaxeb,

1999 wlis 28 dekemberi, saqarTvelos iusticiis ministris brZaneba 367, saqarTve-

los sakanonmdeblo macne, III, 1999, 71(79).); `arasrulwlovanTa aRmzrdelobiTi

dawesebulebebis Sinaganawesi~, 1999 wlis 28 dekemberi, saqarTvelos iusticiis

ministris brZaneba 358, saqarTvelos sakanonmdeblo macne, III, 1999, 71(78)).

605 1999 wlis 28 dekemberi, saqarTvelos iusticiis ministris brZaneba 365, saqarTve-

los sakanonmdeblo macne, III, 1999, 71(78).

606 SeiZleba gamoiTqvas varaudi, rom termini `msjavrdebulebs ar gadaecemaT~ ex-

eba im werilebs, romelTa adresatebic (da ara gamgzavnebi) arian msjavrdebulebi.



244

debuleba ̀ patimrobis moxdis wesis Sesaxeb~607  aseve iTvaliswinebs mi-

moweris uflebas. am normatiuli aqtis mravali debuleba msgavsia ukve

ganxiluli debulebebisa, Tumca zogierTi maTgani gansakuTrebiT sain-

teresoa am analizisaTvis. debulebis me-13 muxlis me-3 punqtis mixed-

viT, safosto nivTebi, rogorebicaa: konvertebi da markebi, SeiZleba SeZe-

nil iqnes sapyrobilis maRaziaSi. amave muxlis me-8 punqtis mixedviT,

depeSebisa da werilebis gagzavna, agreTve miRebuli depeSebisa da wer-

ilebis gadacema patimrisaTvis administraciis mier xdeba sami dRis vadaSi

(dasvenebis an uqme dReebis CauTvlelad).

me-13 muxlis me-2 punqtis mixedviT, patimarTa mimowera eqvemdebare-

ba Semowmebas.

`patimrobis moxdis wesis Sesaxeb~ debulebis me-13 muxlis me-11 pun-

qtis mixedviT:

`werilebi da depeSebi, romlebic egzavneba dazaralebuls, mowmes,

agreTve Seicavs sisxlis samarTlis saqmesTan dakavSirebul monacemebs,

Seuracxyofas, muqaras, angariSsworebisaken an danaSaulis Cadenisaken

mowodebas, informacias sapyrobilis dacvis, misi mosamsaxureebis, akr-

Zaluli nivTebis gadacemis xerxebis Taobaze da sxva monacemebs, rom-

lebmac SeiZleba xeli SeuSalos sisxlis samarTlis saqmeze WeSmaritebis

dadgenas an xeli Seuwyos danaSaulis Cadenas, Sesrulebulia SifriT, Sei-

cavs saxelmwifos an sxvagvar saidumlos, adresats ar gaegzavneba (pati-

mars ar Cabardeba) da gadaecema im organos an Tanamdebobis pirs, vis war-

moebaSic imyofeba sisxlis samarTlis saqme.~

debulebis me-14 muxlis me-7 punqtis mixedviT, `Tu saCivari, winad-

adeba an gancxadeba Seicavs monacemebs, romlebmac SeiZleba xeli SeuSa-

lon sisxlis samarTlis saqmeze WeSmaritebis dadgenas an xeli Seuwyon

danaSaulis Cadenas, Sesrulebuli SifriT, Seicavs saxelmwifo an sxvag-

var saidumlos, adresats ar egzavneba (patimars ar Cabardeba) ...~.

patimarTa mimowerasTan dakavSirebiT, evropuli konvenciis stand-

artebTan Sesabamisobis TvalsazrisiT, saqarTvelos kanonmdeblobis

analizis safuZvelze SeiZleba gakeTdes ramdenime daskvna. saqarTvelos

kanonmdebloba aniWebs patimrebs mimoweris uflebas. maT aqvT ufleba,

gaagzavnon da miiRon SeuzRudavi raodenobis werilebi. sasjelaRsruleb-

is dawesebulebis administracias ekisreba pasuxismgebloba adresatisa-

Tvis patimris werilebis gagzavnasa da patimris saxelze miRebuli wer-

ilebis patimrisaTvis gadacemaze.

saqarTvelos kanonmdebloba adgens samdRian vadas adresatisaTvis

patimris werilebis gasagzavnad da patimris saxelze miRebuli werileb-

is patimrisaTvis gadasacemad. es vada SeiZleba gonivrulad CaiTvalos.

vinaidan safosto nivTebi, rogorebicaa: konvertebi da markebi, SeiZleba

SeZenil iqnes cixis maRaziaSi, patimrebs ar eqmnebaT faqtobrivi dab-

rkolebebi mimowerisaTvis.

607 1999 wlis 28 dekemberi, saqarTvelos iusticiis ministris brZaneba 365, saqarTve-

los sakanonmdeblo macne, III, 1999, 71(78).
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saqarTvelos kanonmdebloba iTvaliswinebs patimarTa mimoweris ufleb-

is SezRudvis SesaZleblobas. ̀ saerTo reJimis dawesebulebis Sinaganawe-

sis~ me-12 muxli adgens, rom msjavrdebuls ufleba aqvs, SeuzRudavi raode-

nobiT gagzavnos da miiRos werilebi dadgenili wesiT da dawesebulebis

administraciis kontroliT.608 miuxedavad imisa, rom es debuleba pirobi-

Tia, vinaidan igi eyrdnoba dadgenil wesebs, debuleba ̀ patimrobis moxdis

wesis Sesaxeb~ pirdapir adgens, rom patimarTa mimowera eqvemdebareba Se-

mowmebas. sakmarisi safuZvelia varaudisaTvis, rom es debuleba SeiZleba

gaxdes samarTlebrivi safuZveli cixis administraciis mier patimarTa mi-

moweris avtomaturi SemowmebisaTvis, rac ewinaaRmdegeba konvencias.609

mniSvnelovania aRiniSnos, rom ganxiluli normatiuli aqtebi ga-

nasxvaveben patimarTa ̀ mimowerasa~ da ̀ winadadebebis, gancxadebebisa da

saCivrebis wardgenas~. es ukanaskneli moicavs advokatTan mimoweris

uflebas. evropuli konvenciis Sesabamisad, saqarTvelos kanonmdebloba

aniWebs patimars advokatTan mimoweris uflebas.610

`saerTo reJimis dawesebulebebis Sinaganawesis~ mixedviT, ̀ administra-

cias ekrZaleba SeaCeros an Seamowmos sasamarTlos, sasjelaRsrulebis

departamentis, damcvelis an prokurorisaTvis gagzavnili msjavrdebu-

lis korespondencia.~ Tumca es SeiZleba ganmartebis sakiTxi iyos, naTe-

lia, rom patimris mimowera adamianis uflebaTa evropul sasamarTlosTan

aseve unda daeqvemdebaros SinaganawesiT dadgenil am wess.

amdenad, saqarTvelos kanonmdeblobis mixedviT, patimris mier ad-

vokatTan gagzavnili korespondenciis dacva maRali xarisxiT aris uzrun-

velyofili, rac Seesabameba evropuli sasamarTlos precedentul samar-

Tals.611 mniSvnelovania, rom ara mxolod patimris mier gagzavnili, aramed

mis saxelze Semosuli werilebi daeqvemdebaros aRniSnul wess.

rTulia imis dadgena, Tu ratom gaimijna ̀ mimowera~ da ̀ winadadebebi,

gancxadebebi da saCivrebi~. naTelia, rom, inter alia, advokatTan mimoweram

yovelTvis SeiZleba ar miiRos `winadadebis, gancxadebisa da saCivris~

forma.

kanonmdebloba iTvaliswinebs mimoweris uflebis  SezRudvis piro-

bas. kanonmdebloba adgens im mizezebs, romelTa gamoc mimowera, winad-

adebebi, gancxadebebi da saCivrebi ar gadaecema patimars, magram ar adgens

arc imas, SeiZleba Tu ara maTi gaxsna da wakiTxva. igi arc proceduras

adgens, romelic unda iqnes daculi, rogorc es gaTvaliswinebulia evro-

puli sasamarTlos precedentuli samarTliT.612

saqarTvelos kanonmdeblobisa da evropuli konvenciis SedarebiTma

analizma naTelyo, rom ganxiluli normatiuli aqtebi ar adgens zogad

608 aseve ix. `patimrobis Sesaxeb~ kanonis 50-e muxli.

609 niedbala poloneTis winaaRmdeg (Niedbala v. Poland), 2000 wlis 12 ivlisi.

610 golderi gaerTianebuli samefos winaaRmdeg (Golder v. the United Kingdom), 1975

wlis 21 Tebervali, Series A no. 18.

611 kempbeli gaerTianebuli samefos winaaRmdeg (Campbell v. the United Kingdom), 1992

wlis 25 marti, Series A no. 233.

612 iqve.
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debulebas, romlis Tanaxmad, sasjelaRsrulebis dawesebulebis admin-

istraciam SeiZleba gaxsnas werili, ̀ rodesac arsebobs sakmarisi safuZve-

li varaudisaTvis, rom igi Seicavs ukanono masalas, romelic ver iqneba

aRmoCenili Semowmebis Cveulebrivi saSualebebiT.~613 saqarTvelos kanon-

mdebloba arc imas iTvaliswinebs, rom werili SeiZleba gaixsnas, magram

ar iqnes wakiTxuli. is arc imis garantiebs iTvaliswinebs, rom Tavidan

iqnes acilebuli werilebis wakiTxva, mag., patimris TandaswrebiT weri-

lis gaxsnis gziT.614

saqarTvelos kanonmdebloba ar adgens debulebas, romelic SeiZleba

gamoyenebul iqnes rogorc samarTlebrivi safuZveli mimoweris Semowme-

bis efeqtiani gasaCivrebisaTvis.615

8.2.4.2. satelefono mosmena

rogorc aRiniSna, saqarTvelos konstitucia icavs yoveli adamianis

satelefono da sxva saxis teqnikuri saSualebiT saubris uflebas.616

satelefono mosmenis wesebi da procedurebi wesrigdeba saqarTvelos

sisxlis samarTlis kodeqsiTa617  da kanoniT ̀ operatiul-samZebro saqmi-

anobis Sesaxeb~.618 mimoweris SemowmebasTan dakavSirebuli wesebi, proce-

durebi da garantiebi saxelmwifos mier Tavisi uflebamosilebis gada-

Warbebis winaaRmdeg gamoiyeneba mutatis mutandis satelefono mosmenis

mimarT. amitom maTi ganxilva SedarebiT lakoniuri iqneba. sisxlis samarT-

lis saproceso kodeqsi krZalavs satelefono mosmenas.619 saqarTvelos

kanonmdeblobis mixedviT, satelefono mosmena SeiZleba daiSvas sasa-

marTlos gadawyvetilebiT an mis gareSec, kanoniT gaTvaliswinebuli

gadaudebeli aucileblobisas.620

`operatiul-samZebro saqmianobis Sesaxeb~ kanonis me-7 muxlis me-3

punqtis mixedviT, mosamarTle aris uflebamosili, miiRos brZaneba

satelefono mosmenis ganxorcielebis Sesaxeb. mokvlevis organos ufro-

sis motivirebuli Suamdgomlobis safuZvelze brZanebas gascems im sasa-

marTlos mosamarTle, romlis samoqmedo teritoriazec tardeba opera-

tiul-samZebro RonisZieba. mosamarTle ganixilavs Suamdgomlobas, misi

miRebidan ara ugvianes 24 saaTisa, prokurorisa da mokvlevis organos

warmomadgenlis monawileobiT. amis Sedegad mosamarTle iRebs erT-erT

Semdeg gadawyvetilebas:

a)  gascems brZanebas operatiul-samZebro RonisZiebis Catarebis Ses-

axeb;

613 iqve, 48-e punqti.

614 iqve.

615 niedbala poloneTis winaaRmdeg (Niedbala v. Poland), 2000 wlis 12 ivlisi.

616 me-20 muxlis 1-li punqti.

617 1998 wlis 20 Tebervali.

618 1999 wlis 30 aprili.

619 me-13 muxlis 1-li punqti.

620 ix. konstituciis me-20 muxlis 1-li punqti da `operatiul-samZebro saqmianobis

Sesaxeb~ saqarTvelos kanonis me-7 muxlis me-3 punqti.
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b) gamoitans dadgenilebas Suamdgomlobis dakmayofilebaze uaris

Tqmis Sesaxeb.

kanoni aseve iTvaliswinebs, rom gadaudebeli aucileblobisas, roca

dayovnebam SeiZleba gamoiwvios saqmisaTvis mniSvnelovani faqtobrivi

monacemebis ganadgureba, an rodesac SeuZlebelia mosamarTlis brZaneb-

is miReba misi adgilze aryofnis gamo, operatiul-samZebro RonisZieba

SeiZleba Catardes mokvlevis organos ufrosis motivirebuli dadge-

nilebiT, ris Sesaxebac misi dawyebidan 24 saaTSi unda ecnobos Sesabamis

prokurors. sasamarTlo valdebulia, prokuroris Suamdgomloba ganixi-

los misi dawyebidan 24 saaTis ganmavlobaSi daxurul sasamarTlo sx-

domaze. prokurorisa da mokvlevis organos warmomadgenlis ganmartebe-

bis mosmenis Semdeg mosamarTle amowmebs operatiul-samZebro RonisZie-

bis kanonis Sesabamisad Catarebas da gamoaqvs erT-erTi Semdegi dadge-

nileba: a) operatiul-samZebro RonisZiebis kanonierad cnobis Sesaxeb; b)

operatiul-samZebro RonisZiebis ukanonod cnobis, misi Sedegebis gau-

qmebisa da am RonisZiebiT mopovebuli monacemebis ganadgurebis Sesaxeb.

mosamarTlis mier miRebuli gadawyvetileba ar gasaCivrdeba.621

`operatiul-samZebro saqmianobis Sesaxeb~ kanoni aseve awesrigebs mi-

mowerisa da satelefono saubrebis saidumloebas. igi iTvaliswinebs, rom

iseTi operatiul-samZebro RonisZiebebis Catareba, romelic zRudavs

kanoniT garantirebuli satelefono da sxva saxis teqnikuri saSualebe-

biT warmoebuli Setyobinebis saidumloebas, daiSveba mxolod mosamarT-

lis brZanebiT da Tanamdebobis piris motivirebuli dadgenilebiT, an im

piris werilobiTi gancxadebis safuZvelze, romelic aramarTlzomier

moqmedebaTa msxverplia, an Tu saxezea iseTi marTlsawinaaRmdego qmede-

bis monacemebi, romlisaTvisac sisxlis samarTlis kanoniT sasjelis sax-

iT gaTvaliswinebulia Tavisuflebis aRkveTa 2 welze meti vadiT.622

kodeqsis me-13 muxlis me-3 nawili uzrunvelyofs piradi cxovrebisa

da piradi xasiaTis iseTi cnobebis gaumJRavneblobas, romelTa saidum-

lod dacva pirs saWirod miaCnia. mokvlevis organo, momkvlevi, gamomZie-

beli, prokurori, mosamarTle, sasamarTlo sagamoZiebo Tu sasamarTlo

moqmedebis monawiles xelwerilis CamorTmeviT afrTxileben, ar

gaamJRavnos aRniSnuli cnobebi.623 piradi mimowera da piradi satelegra-

fo Setyobineba SeiZleba gamoqveyndes Ria sasamarTlo sxdomaze mxolod

im piris TanxmobiT, romelsac igi exeba. Tu aseTi Tanxmoba ar aris, is qvey-

ndeba daxurul sasamarTlo sxdomaze.

kodeqsis me-13 muxlis me-4 nawili iTvaliswinebs aseve, rom pirs, romel-

sac ziani miadga misi piradi cxovrebis Sesaxeb cnobebis ukanono

gamJRavnebiT, zianis srulad anazRaurebis ufleba aqvs.

`operatiul-samZebro saqmianobis Sesaxeb~ kanonis me-6 muxlis me-4

punqtis mixedviT, operatiul-samZebro saqmianobis Sedegad mopovebu-

li informacia, romelic ar exeba piris danaSaulebriv saqmianobas, ma-

621 me-7 muxlis me-5 punqti.

622 me-9 muxlis me-2 punqti.

623 me-3 punqti.
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gram Seicavs mis makomprometirebel cnobebs, ar SeiZleba gaxmaurdes an

gamoyenebul iqnes raime mizniT am piris winaaRmdeg. aseTi informacia ar

SeiZleba Senaxul iqnes da unda ganadgurdes dauyovnebliv.624

rogorc ukve aRiniSna, saqarTvelos sisxlis samarTlis kodeqsi iTval-

iswinebs sisxlissamarTlebriv pasuxismgeblobas, inter alia, telefoniT

saubris saidumloebis darRvevisaTvis.

satelefono mosmenasTan dakavSirebiT, evropuli konvenciis me-8 mux-

lTan saqarTvelos kanonmdeblobis SedarebiTma analizma cxadyo, rom

saqarTvelos kanonmdebloba ZiriTadad Seesabameba konvenciis moTx-

ovnebs. konvenciis moTxovnebis Sesabamisad, satelefono mosmena

wesrigdeba `kanoniT~ (sisxlis samarTlis saproceso kodeqsi da kanoni

`operatiul-samZebro saqmianobis Sesaxeb~). kanonmdebloba iTvaliswinebs

SezRudvis samarTlebriv safuZvels, Sesabamisi kanoni sakmarisad zus-

tia da Seicavs ukanonobisagan dacvis garantiebs.

kanonmdebloba sakmarisi sizustiT awesrigebs satelefono mosmenas-

Tan dakavSirebiT xelisuflebis organoTa uflebamosilebis ganxor-

cielebis farglebs. rogorc sisxlis samarTlis saproceso kodeqsi, ise

kanoni ̀ operatiul-samZebro saqmianobis Sesaxeb~ iTvaliswinebs garantiebs

saxelmwifosaTvis miniWebuli uflebamosilebis ukanonod gamoyenebis saw-

inaaRmdegod, kerZod, satelefono mosmenis wesebsa da proceduras da am

uflebamosilebis borotad gamoyenebisagan dacvis garantiebs. Tumca kon-

venciis moTxovnebisagan gansxvavebiT, arc sisxlis samarTlos saproceso

kodeqsi da arc kanoni ̀ operatiul-samZebro saqmianobis Sesaxeb~ ar iTval-

iswinebs mosamarTlis valdebulebas, daadginos SezRudva satelefono

mosmenis xangrZlivobaze, garemoebebs, romlebSic Canawerebi SeiZleba an

unda waiSalos, an ganadgurdes firi, gansakuTrebiT, rodesac braldebu-

li sasamarTlom gaaTavisufla an gaamarTla.625

unda aRiniSnos, rom, saqarTvelos prezidentis 2002 wlis 13 ivlisis

brZanebulebiT, Seiqmna uSiSroebisa da samarTaldamcavi sistemis orga-

noebis instituciuri reformis winadadebebis SemmuSavebeli sauwyebaTa-

Soriso komisia, romelic pasuxismgebelia sisxlis samarTlis saproceso

kodeqsis proeqtis SemuSavebaze.626  muSaoba kodeqsis proeqtze uaxloes

xanSi dasruldeba. kodeqsis proeqtis saboloo versia jerjerobiT ar

aris xelmisawvdomi, raTa moxdes misi komentireba.

8.3. daskvnebi da rekomendaciebi

SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba ZiriTa-

dad Seesabameba evropuli konvenciis me-8 muxlis moTxovnebs. Tumca unda

gamoiTqvas Semdegi rekomendaciebi:

624 159-e muxli. aseve ix. saqarTvelos sisxlis samarTlis kodeqsis 158-e muxli.

625 kruslini safrangeTis winaaRmdeg (Kruslin v. France), 1990 wlis 24 aprili, Series A
no. 176-, 35-e punqti.

626 ix. saqarTvelos prezidentis brZanebuleba 499.
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a) kanoni `samoqalaqo aqtebis registraciis Sesaxeb~ awesrigebs, in-

ter alia, saxelis/gvaris Secvlis wesebsa da procedurebs. igi axdens saxe-

lis/gvaris Secvlis mizezebis CamonaTvals, Tumca ar uTiTebs sqesis Secv-

laze, rogorc saxelis/gvaris Secvlis erT-erT mizezze. miuxedavad imi-

sa, kanoni miuTiTebs, rom saxelis/gvaris Secvlis erT-erTi mizezi Sei-

Zleba iyos misi damakninebeli xasiaTi, sakiTxi Riad rCeba ganmartebisa-

Tvis, SeiZleba Tu ara, rom sqesis Secvla Sevides am kategoriaSi.

zogadad, SeiZleba gakeTdes daskvna, rom kanoni ̀ samoqalaqo aqtebis

registraciis Sesaxeb~ Zalze bundovania sqesis Secvlis Sedegad saxelis/

gvaris SecvlasTan dakavSirebiT. marTalia,  kanoni aRiarebs saxelis/

gvaris Secvlis SesaZleblobas sqesis Secvlis gamo, igi Seicavs procedu-

rul xarvezebs da saWiroebs cvlilebebs, raTa adekvaturad moawesrigos

sqesis SecvliT gamowveuli saxelis/gvaris Secvla;

b) kanoni ̀ samoqalaqo aqtebis registraciis Sesaxeb~ aseve awesrigebs

saxelis/gvaris Secvlaze uaris Tqmis safuZvlebs (84-e muxli). saxelis/

gvaris Secvlaze uaris Tqmis mizezTa safuZvelze SeiZleba gakeTdes

daskvna, rom zogierTi maTgani mainc formulirebulia zogadad da, Sesa-

bamisad, ar aris damajerebeli. am TvalsazrisiT aucilebelia kanonis Sem-

dgomi dazusteba;

g) ojaxuri cxovrebis erT-erTi yvelaze mniSvnelovani aspeqtia

mSoblebsa da Svilebs Soris kontaqtebis SenarCuneba am ukanasknelTa

saxelmwifo meurveobaSi yofnis dros. konvenciis safuZvelze Camoyal-

ibebuli precedentuli samarTali adgens, rom arsebobs prezumfcia

mSoblebsa da meurveobaSi myof Svilebs Soris kontaqtebis sasargeblod,

rac emsaxureba ojaxis xelaxla gaerTianebis mizans, Tu aseTi kontaqte-

bi zians ar ayenebs bavSvis interesebs. samoqalaqo kodeqsis 1211-e mux-

lis negatiuri formulireba (`im mSobels (mSoblebs) ... SeiZleba bavSvTan

urTierTobis neba daerTos ...~) SeiZleba arasworad iqnes ganmartebuli

praqtikaSi, amitom samoqalaqo kodeqsis 1211-e muxlSi unda Seitanon Se-

sabamisi cvlileba.

mSoblebsa da Svilebs Soris am ukanasknelis saxelmwifo meurveobaSi

yofnis dros kontaqtebis SenarCunebis mimarT konvenciis safuZvelze

Camoyalibebuli precedentuli samarTliT dadgenili erT-erTi yvelaze

mniSvnelovani principia is, rom mSoblebsa da Svilebs ar unda SeeqmnaT

praqtikuli dabrkolebebi ioli da regularuli urTierTobisaTvis, raTa

SeinarCunon ojaxuri kavSirebi. Tumca am uflebiT sargebloba didwilad

aris damokidebuli sasamarTlo praqtikaze, mainc mniSvnelovani iqneba,

rom kodeqsSi aisaxos debuleba mSoblebsa da Svilebs Soris ioli da reg-

ularuli urTierTobis Sesaxeb, raTa xeli Seewyos ojaxuri cxovrebiT

sargeblobas da ojaxis xelaxla gaerTianebas;

d) ucxoelTa imigraciam da gaZevebam SeiZleba wamoWras ojaxuri cxovre-

bis sakiTxi. evropuli konvenciis me-8 muxlisagan gansxvavebiT, romlis

Tanaxmad, ojaxuri cxovreba ar irRveva, Tu ojaxis wevrebs aqvT SesaZle-

bloba, romelime sxva qveyanaSi icxovron erTad, saqarTvelos kanonmde-

bloba saqarTveloSi mudmivad cxovrebis uflebas aniWebs ucxoels, rom-
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lis ojaxis wevri saqarTvelos moqalaqea an saqarTveloSi mcxovrebi imi-

grantia. kanonmdebloba saqarTvelos moqalaqis meurveobaSi an mzrun-

velobaSi myof pirs an im pirs, romelic aris saqarTvelos moqalaqis meurve

an mzrunveli, aniWebs saqarTveloSi mudmivad cxovrebis uflebas.

rac Seexeba gaZevebas, miuxedavad imisa, rom saxelmwifos SeuZlia

gaamarTlos ucxoelTa gaZeveba erovnuli uSiSroebis an sazogadoebirivi

usafrTxoebis interesebisa Tu sxva pirTa uflebebisa da kanonieri in-

teresebis dacvis aucileblobis motiviT, saqarTvelos kanonmdebloba

pirdapir ar miuTiTebs, rom gaZevebis Sesaxeb gadawyvetilebis miRebisas

mxedvelobaSi miiReba ojaxuri kavSirebi da sxva faqtorebi, rogoricaa,

magaliTad, ucxoelis enobrivi da kulturuli kavSirebi Tavisi warmoSo-

bis qveyanasTan.

orive kanoni, romelic awesrigebs ucxoelTa Semosvlas saqarTveloSi

da maT gaZevebas (kanoni ̀ ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~

da kanoni `imigraciis Sesaxeb~), pirdapir adgens, rom gadawyvetileba

gaZevebis Sesaxeb SeiZleba gasaCivrdes sasamarTlo wesiT, Tumca mxolod

kanoni `imigraciis Sesaxeb~ iTvaliswinebs, rom sasamarTloSi gadawy-

vetilebis gasaCivrebis SemTxvevaSi dadgenili vada, romlis ganmavloba-

Si ucxoelma unda datovos qveyana, SeCerdeba. es gansakuTrebiT mniS-

vnelovania, vinaidan qveynis datovebis mizniT ucxoelisaTvis dadgeni-

li vada sakmaod moklea gaZevebis Sesaxeb gadawyvetilebis sasamarTloSi

gasaCivrebisaTvis.

mniSvnelovania aRiniSnos, rom axlaxan momzadda kanonproeqti

ucxoelTa samarTlebrivi mdgomareobis Sesaxeb da waredgina saqarTve-

los parlaments. kanonproeqti miRebul iqna pirveli mosmeniT saqarTve-

los parlamentSi 2003 wlis martSi. miuxedavad imisa, rom kanonproeqti

SeiZleba Seicvalos saparlamento debatebis dros, naTelia, arsebuli

kanonproeqti ara mxolod ufro konkretulia saqarTveloSi ucxoelTa

Semosvlis wesebisa da procedurebis gansazRvraSi, aramed aseve asaxavs

im faqtorebs, romlebic unda iqnes gaTvaliswinebuli ucxoelTa Semosv-

lisa da maTi gaZevebis sakiTxis gadawyvetisas;

e) rac Seexeba zemoqmedebisagan dacvas, saqarTvelos kanonmdeblo-

bis analizma naTelyo, rom Tumca samoqalaqo kodeqsi da administraciul

samarTaldarRvevaTa kodeqsi awesrigebs zemoqmedebisagan dacvis sak-

iTxebs, yvela sfero moculi mainc ar aris. aSkaraa, rom zemoqmedebis

gareSe sacxovrebliT sargeblobis ufleba SeiZleba Seilaxos aramxolod

mezoblebis mier an avtomobilebis, TviTmfrinavebis, gemebisa da sxva

moZravi saSualebebis saeqspluataciod gaSvebiT gamowveuli xmauriT;

v) mimoweris pativiscemis ufleba gansakuTrebiT mniSvnelovania

TavisuflebaaRkveTil pirTa mimarT. saqarTvelos kanonmdeblobis anal-

izma naTeli mohfina imas, rom igi ar adgens zogad debulebas, romlis

Tanaxmad, sasjelaRsrulebis dawesebulebis administraciam SeiZleba

gaxsnas werili, ̀ rodesac arsebobs sakmarisi safuZveli varaudisaTvis,

rom igi Seicavs ukanono masalas, romelic ver iqneba aRmoCenili Semowme-
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bis Cveulebrivi saSualebebiT.~627 saqarTvelos kanonmdebloba arc imas

iTvaliswinebs, rom werili SeiZleba gaixsnas, magram ar iqnes wakiTxuli.

is arc imis garantiebs iTvaliswinebs, rom Tavidan iqnes acilebuli wer-

ilebis wakiTxva, mag., patimris TandaswrebiT werilis gaxsnis gziT.

saqarTvelos kanonmdebloba ar adgens debulebas, romelic SeiZleba

gamoyenebul iqnes rogorc samarTlebrivi baza mimoweris Semowmebis efeq-

tiani gasaCivrebisaTvis; 628

z) satelefono mosmenasTan dakavSirebiT unda aRiniSnos, rom

saqarTvelos kanonmdebloba ZiriTadad Seesabameba konvenciis moTxovnebs.

Tumca konvenciis moTxovnebisagan gansxvavebiT, arc sisxlis samarTlos

saproceso kodeqsi da arc kanoni `operatiul-samZebro saqmianobis Ses-

axeb~ ar iTvaliswinebs: mosamarTlis valdebulebas, daadginos SezRudva

satelefono mosmenis xangrZlivobaze da garemoebebs, romlebSic Canaw-

erebi SeiZleba an unda waiSalos, an ganadgurdes firi, gansakuTrebiT,

rodesac braldebuli sasamarTlom gaaTavisufla an gaamarTla.

627 kempbeli gaerTianebuli samefos winaaRmdeg (Campbell v. the United Kingdom), 1992

wlis 25 marti, Series A no. 233, 48-e punqti.

628 niedbala poloneTis winaaRmdeg (Niedbala v. Poland), 2000 wlis 12 ivlisi.
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9. me-9 muxli – azris, sindisisa da

religiis Tavisufleba

9.1. evropuli konvencia da misi ganmarteba

adamianis uflebaTa evropuli konvenciiT gaTvaliswinebuli stand-

artebis analizisaTvis amosavali wertilia konvenciis me-9 muxli, rom-

lis Tanaxmad:

`1. yvelas aqvs azris, sindisisa da religiis Tavisuflebis ufleba; es

ufleba moicavs religiis an mrwamsis Secvlis Tavisuflebas da

Tavisuflebas rogorc martom, ise sxvebTan erTad da sajarod an

kerZod, gamoavlinos Tavisi religia an mrwamsi aRmsareblobiT,

swavlebiT, ritualebis SesrulebiTa da dacviT.

2. religiis an mrwamsis gamovlinebis Tavisufleba eqvemdebareba mx-

olod iseT SezRudvebs, romlebic gaTvaliswinebulia kanoniT da

aucilebelia demokratiul sazogadoebaSi sazogadoebrivi usa-

frTxoebis interesebisaTvis, sazogadoebrivi wesrigis, janmrTe-

lobis, zneobis an sxvaTa uflebaTa da TavisuflebaTa dacvisaTvis.~

azris, sindisisa da religiis Tavisuflebis ufleba ganekuTvneba Zir-

iTad uflebebs, romelTa gareSe samarTlis uzenaesobaze dafuZnebuli

demokratiuli saxelmwifo ar SeiZleba arsebobdes. evropuli konvenci-

is me-9 muxli Sedgeba ori punqtisagan: 1-li punqti uzrunvelyofs azris,

sindisisa da religiis Tavisuflebis uflebas; me-2 punqti iTvaliswinebs

garkveul SezRudvebs am uflebis mimarT. es SezRudvebi unda iyos kanon-

iT gaTvaliswinebuli, aucilebeli demokratiul sazogadoebaSi da isini

SeiZleba dadgindes mxolod erT-erTi kanonieri miznis misaRwevad

(sazogadoebrivi usafrTxoebis interesebi, sajaro wesrigis, janmrTe-

lobis, zneobis dacva an sxvaTa uflebaTa da TavisuflebaTa dacva).629 es

punqti adgens balanss azris, sindisisa da religiis Tavisuflebaze piris

uflebasa da sazogadoebis interesebs Soris, rodesac isini ewinaaRmdege-

bian erTmaneTs.

konvencia uzrunvelyofs azris, sindisisa da religiis Tavisuflebis

uflebas kvalifikaciis gareSe. am uflebis erTaderTi SesaZlo SezRud-

629 vingrouvi gaerTianebuli samefos winaaRmdeg (Wingrove v. the United Kingdom), 1995

wlis 25 noemberi, 24 EHRR 1, 1996-V, 53-e punqti.
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va exeba mis gamovlinebas.630 me-9 muxlis me-2 punqti uSvebs SezRudvas

religiisa da mrwamsis gamovlinebasTan dakavSirebiT. saqmeze – kokinaki-

si saberZneTis winaaRmdeg (Kokkinakis v. Greece) – evropulma sasamarT-

lom daadgina:

`me-9 muxlis 1-li punqtiT garantirebuli uflebebis fundamenturi

xasiaTi aseve aisaxeba im punqtis formulirebaSi, romelic iTvaliswinebs

SezRudvebs maT mimarT. me-8, me-10 da me-11 muxlebis meore punqtebisa-

gan gansxvavebiT, romlebic moicaven am muxlebis pirveli punqtebiT

dacul  yvela uflebas, me-9 muxlis meore punqti miuTiTebs mxolod ̀ re-

ligiis an mrwamsis gamovlinebis Tavisuflebaze~. amdenad, is aRiarebs,

rom demokratiul sazogadoebaSi, sadac ramdenime religia Tanaarsebobs

erTsa da imave mosaxleobaSi, SeiZleba aucilebeli iyos am Tavisufle-

baze SezRudvis daweseba, raTa sxvadasxva jgufis interesebi SeeTavsos

erTmaneTs da uzrunvelyofil iqnes yvela piris mrwamsis pativiscema.~ 631

amdenad, saxelmwifos uflebamosileba – me-9 muxlis me-2 punqtis

safuZvelze SezRudos me-9 muxlis 1-li punqtiT gaTvaliswinebuli ufle-

ba, exeba religiis an mrwamsis gamovlinebas. Sesabamisad, azris, sindisisa

da religiis Tavisuflebis ufleba, religiis an mrwamsis Secvlis an maTze

uaris Tqmis CaTvliT, ar SeiZleba SeizRudos saxelmwifos mier.

mniSvnelovania aRiniSnos, rom msgavsad struqturirebuli me-8, me-10

da me-11 muxlebisagan gansxvavebiT, me-9 muxli erTaderTia im uflebaTa-

gan, romelnic ar rTaven nebas saxelmwifos, moiSvelios ̀ erovnuli uSiS-

roeba~, raTa gaamarTlos daculi uflebis SezRudva.

azris, sindisisa da religiis Tavisuflebis ufleba niSnavs, rom piri

ar SeiZleba daeqvemdebaros mopyrobas, romlis mizania azrovnebis wesis

Secvla, rac niSnavs, rom pirs aqvs ufleba, ara mxolod gamoavlinos Tavi-

si religia da mrwamsi, aramed aseve Tavi Seikavos misi gamovlinebisagan.

azris, sindisisa da religiis Tavisuflebis ufleba moicavs, inter alia,

Tavisuflebas, pirs hqondes an ar hqondes religiuri mrwamsi da iyos an

ar iyos religiis mimdevari.632

me-9 muxlTan dakavSirebiT erT-erTi yvelaze mniSvnelovani saqme aris

kokinakisi saberZneTis winaaRmdeg (Kokkinakis v. Greece). 633 am saqmeSi b-ni

kokinakisi da misi meuRle, romlebic iehovas mowmeebi iyvnen, saxlSi

mividnen q-n kiriakakisTan, romelic marTlmadidebeli qristiani iyo, da

gamarTes diskusia masTan. q-n kiriakakis meuRlem gamoiZaxa policia,

romelmac daakava b-ni da q-ni kokinakisebi. orives brali daedo prozeli-

tizmisaTvis saberZneTis 1363/1938 kanonis mixedviT. igi adgens, rom ̀ neb-

ismier pirs, romelic ganaxorcielebs prozelitizms, Seefardeba patim-

roba da fuladi jarima. ... prozelitizmi niSnavs, kerZod, piris religiur

630 P. van Dijk & G.J.H. van Hoof, Theory and Practice of the European Convention on Human
Rights, 1998, 541.

631 1993 wlis 25 maisi, Series A no. 260-, 33-e punqti.

632 burkarini san-marinos winaaRmdeg (Buscarini v. San Marino), 1999 wlis 18 Tebervali,

30 EHRR 208, 34-e punqti.

633 1993 wlis 25 maisi, Series A no. 260-A.
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mrwamsSi Carevis nebismier pirdapir Tu arapirdapir mcdelobas, romel-

ic miznad isaxavs am mrwamsis dakninebas nebismieri saxis cdunebis an mor-

aluri Tu materialuri daxmarebis dapirebebis meSveobiT, motyuebiT, an

piris gamoucdelobiT, ndobiT, saWiroebiT, dabali inteleqtiT an gulu-

bryvilobiT sargeblobiT.~

b-ni da q-ni kokinakisebi daajarimes da miusajes patimroba. apelaciis

Sedegad q-n kokinakisis msjavrdeba gauqmda, magram sasamarTlom ZalaSi

datova misi meuRlis mimarT gamotanili ganaCeni. am saqmesTan dakavSire-

biT evropulma sasamarTlom ganacxada:

`pirvel rigSi, gansxvaveba unda gakeTdes qriatianuli mrwamsis prop-

agandasa da arasaTanado prozelitizms Soris. pirveli Seesabameba

WeSmarit evangelizms, romelsac msoflio eklesiaTa sabWos egidiT Se-

muSavebuli 1956 wlis moxseneba gansazRvravs, rogorc yoveli qristia-

nisa da yoveli eklesiis ZiriTad misiasa da pasuxismgeblobas. xolo uka-

naskneli warmoadgens mis arasaTanado da miuRebel formas. imave mox-

senebis mixedviT, man SeiZleba miiRos iseTi saqmianobis forma, romelic

calkeul pirs sTavazobs garkveul materialur Tu socialur upirateso-

bas, raTa romelime eklesiam SeiZinos axali morwmuneebi, an axdens miu-

Rebel zewolas sasowarkveTilebaSi myof an gaWirvebul pirebze. mas aseve

SeiZleba mohyves Zaladobis gamoyeneba. ufro zogadad, prozelitizmi

SeuTavsebelia sxva pirTa azris, sindisisa da religiis Tavisuflebis pa-

tiviscemasTan.~634

vinaidan erovnulma sasamarTlom ar daazusta, ra ukanono saSualebe-

bi iqna gamoyenebuli religiuri mrwamsis Sesaxeb diskusiis dros, man ver

daadgina mwvave sazogadoebrivi saWiroeba, rac moiTxovda b-ni kokinaki-

sis msjavrdebas. evropuli sasamarTlos azriT, msjavrdeba ar iyo kanon-

ieri miznis proporciuli.635

evropuli sasamarTlo miemxro msgavs pozicias saqmeSi – larisisi da

sxvebi saberZneTis winaaRmdeg (Larissis and Others v. Greece), – romelSic

gamijna kanonieri da ukanono prozelitizmi.636 man aRniSna, rom ̀ me-9 mux-

li ar icavs yvela moqmedebas, romelic motivirebulia an STagonebulia

religiiT an mrwamsiT. is ar icavs, magaliTad, ukanono prozelitizms,

rogoricaa nivTebis an socialuri upiratesobebis SeTavazeba, an ukano-

no zewolis gamoyeneba eklesiis axal wevrTa mozidvis mizniT.~637

saqmeSi – manusakisi da sxvebi saberZneTis winaaRmdeg (Manoussakis and
Others v. Greece) – evropulma sasamarTlom ganixila sakiTxi, romelic ex-

eboda iehovas mowmeTa msjavrdebas RvTismsaxurebis adgilis daarsebisa

da moqmedebisaTvis, ganaTlebisa da religiur saqmeTa ministris nebar-

Tvis gareSe.638 sasamarTlom ganacxada, rom religiis Tavisuflebis ufle-

ba gamoricxavs saxelmwifos mxridan raime uflebamosilebas, gansazRv-

634 48-e punqti.

635 49-e punqti.

636 1998 wlis 24 Tebervali, 1998-1, 362.

637 45-e punqti.

638 1996 wlis 26 seqtemberi.
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ros, kanonieria Tu ara religiuri mrwamsi an is saSualebebi, romlebic

gamoiyenebian maT gamosaxatavad. sasamarTlos daskvniT, marTalia,

saxelmwifoebs aqvT ufleba, Seamowmon, axorcielebs Tu ara moZraoba an

gaerTianeba saqmianobas, romelic sazianoa mosaxleobisaTvis,639 man naTe-

li mohfina imas, rom religiis Tavisuflebis ufleba `gamoricxavs

saxelmwifos mxridan raime uflebamosilebas, gansazRvros, kanonieria

Tu ara religiuri mrwamsi an is saSualebebi, romlebic gamoiyenebian maT

gamosaxatavad.~640

konvenciis me-9 muxli icavs ara mxolod religiur, aramed arareli-

giur mrwamss. pacifizmi aRiarebulia mrwamsad, romelic daculia me-9

muxliT. saqmeze – erousmisi gaerTianebuli samefos winaaRmdeg (Arrow-
smith v. the United Kingdom) – adamianis uflebaTa evropulma komisiam aRni-

Sna, rom ̀ pacifizmi, rogorc filosofia, xvdeba azrisa da mrwamsis Tavis-

uflebis uflebis moqmedebis sferoSi. amitom pacifizmis mimarT damok-

idebuleba SeiZleba ganxilul iqnes rogorc mrwamsi, rac daculia me-9

muxlis 1-li punqtiT.~641

religiis an mrwamsis gamovlinebis Tavisufleba ar aris mxolod indi-

vidualuri ufleba – is SeiZleba ganxorcieldes koleqtiurad, rogorc

es aRiarebulia me-9 muxliT gaTvaliswinebuli sityvebiT: ̀ sxvebTan er-

Tad~.

evropuli konvenciis me-9 muxli saxelmwifos akisrebs ara mxolod

negatiur, aramed pozitiur valdebulebas, uzrunvelyos azris, sindisi-

sa da religiis Tavisuflebis uflebis dacva. saxelmwifos aqvs valde-

buleba, uzrunvelyos religiuri mrwamsis mqone pirebisaTvis konvenci-

is me-9 muxliT garantirebuli uflebis mSvidobiani sargebloba. saqmeze

– oto-premingeris instituti avstriis winaaRmdeg (Otto-Preminger-Institut
v. Austria) – adamianis uflebaTa evropulma sasamarTlom ganacxada, rom:

`pirebs, romlebic avlenen TavianT religias, miuxedavad imisa, isini

ganekuTvnebian religiur umravlesobas Tu umciresobas, ara aqvT

gonivruli safuZveli varaudisa, rom isini ar iqnebian gakritikebulni.

maT unda moiTminon da Seeguon imas, rom sxva religiurma jgufma SeiZle-

ba uaryos maTi religiuri mrwamsi da gaavrcelon kidec swavleba, romel-

ic ewinaaRmdegeba maT mrwamss. Tumca kritikis xerxebma an religiuri swav-

lebisa da mrwamsis uaryofam SeiZleba gamoiwvios saxelmwifos pasuxism-

gebloba, Tu igi ver uzrunvelyofs me-9 muxliT garantirebuli uflebis

mSvidobian sargeblobas yvelasaTvis, vinc emxroba am swavlebasa da mr-

wamss. eqstremalur SemTxvevebSi kritikis an religiuri mrwamsis uaryo-

fis Sedegi SeiZleba iseTi iyos, rom xeli SeuSalos am pirTa mier Tavian-

Ti mrwamsis mimdevrobas an gamoxatvas.~642

639 me-40 punqti.

640 47-e punqti.

641 komisiis moxseneba, 1978 wlis 10 oqtomberi, 69-e punqti. evropuli konvenciis

sazedamxedvelo sistemis reformamde (1998 weli) ganacxadTa dasaSvebobas ixi-

lavda adamianis uflebaTa evropuli komisia, romelic iRebda individualur

ganacxadebs.

642 1994 wlis 20 seqtemberi, Series A no. 295-A, 47-e punqti.
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mrwamsis gamo samxedro samsaxurze uaris Tqmis ufleba adamianis ufle-

baTa evropuli konvenciiT gaTvaliswinebuli azris, sindisisa da religiis

Tavisuflebis uflebis fundamenturi aspeqtia.643 mrwamsis gamo samxedro

samsaxurze uaris Tqmis uflebis ganxorcieleba sami aTeuli wlis ganmav-

lobaSi evropis sabWos mudmivi zrunvis sagania.644  evropis sabWos wevri

saxelmwifoebis umravlesobam gaiTvaliswina mrwamsis gamo samxedro sam-

saxurze uaris Tqmis ufleba TavianT konstituciebSi an kanonmdebloba-

Si.645

evropis sabWos ministrTa komitetma Tavis 1987 wels miRebul reko-

mendaciaSi aRniSna, rom: `nebismier samxedrovaldebul pirs, romelic

mrwamsis gamo uars acxadebs iaraRis gamoyenebaze, aqvs ufleba, ganTavis-

ufldes aseTi samsaxuris gavlis valdebulebisagan, dadgenili pirobeb-

is gaTvaliswinebiT. aseT pirebs SeiZleba daekisroT alternatiuli sam-

saxuris Sesruleba.~646

adamianis uflebaTa evropuli komisia miemxro mosazrebas, rom kon-

vencia ar akisrebs saxelmwifoebs valdebulebas, gaaTavisuflos es pirebi

savaldebulo samxedro samsaxurisagan. am sakiTxze evropulma komisiam

moiSvelia konvenciis me-4 muxlis me-3(b) punqtis formulireba: ̀ qveyneb-

Si, sadac is pirebi, romlebic uars acxadeben samxedro samsaxuris gav-

laze, aRiarebulni arian~. evropulma sasamarTlom ar miiCnia evropuli

konvenciis darRvevad Sveicariis mier Sefardebuli sisxlissamarTle-

brivi sasjeli pirisadmi, romelmac am mizeziT uari ganacxada samxedro

samsaxuris gavlaze.647

Tumca mrwamsis gamo samxedro samsaxurze uari ar aniWebs pirs  ufle-

bas, ganTavisufldes samoqalaqo samsaxurisagan. pirs SeiZleba daekis-

ros misi gavla, rogorc samxedro samsaxuris Semcvlelisa. amdenad,

saxelmwifos SeuZlia daawesos samoqalaqo samsaxuris gavla da daakis-

ros pasuxismgebloba maT, vinc uars acxadebs, gaiaros es samsaxuri.

xandaxan davis sagani xdeba gansxvaveba droSi samxedro samsaxursa da

alternatiul samsaxurs Soris.648 gamoTqmulia Sexeduleba, rom gau-

marTlebelia samxedro samsaxurTan SedarebiT alternatiuli samsaxu-

risaTvis ufro xangrZlivi drois daweseba. Tumca adamianis uflebaTa

evropulma komisiam mxari ar dauWira am mosazrebas – samxedro samsaxu-

643 Para. 2, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections to
Military Service in Council Europe Member States”.

644  Para. 1, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections
to Military Service in Council Europe Member States”.

645 Para. 3, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections to
Military Service in Council Europe Member States”.

646 Recommendation No. R(87)8. See also Resolution No. 337 (1967) of the Parliamentary Assem-
bly of the Council of Europe and Recommendation 1518 (2001) on “Exercise of the Rights of
Consciences Objections to Military Service in Council Europe Member States”.

647 1977 wlis 5 ivnisi, 7705/76.

648 Concluding Observations of the Human Rights Committee on the Second Report of Georgia
under the ICCPR, 19 May 2002, para. 18.



257

rze orjer ufro xangrZlivi samsaxuric ki ar iqna miCneuli konvenciis

darRvevad.649

9.2. saqarTvelos kanonmdebloba

9.2.1. azris, sindisisa da religiis Tavisuflebis

ufleba

saqarTvelos konstituciis rigi muxlebisa awesrigebs azris, sindisisa

da religiis Tavisuflebis uflebas. konstituciis me-19 muxlis mixedviT:

`1. yovel adamians aqvs sityvis, azris, sindisis, aRmsareblobisa da

rwmenis Tavisufleba.

2. dauSvebelia adamianis devna sityvis, azris, aRmsareblobis an rw-

menis gamo, agreTve misi iZuleba gamoTqvas Tavisi Sexeduleba maT

Sesaxeb.

3. dauSvebelia am muxlSi CamoTvlil TavisuflebaTa SezRudva, Tu

maTi gamovlineba ar laxavs sxvaTa uflebebs.~

amas garda konstituciis me-9 muxliT gaTvaliswinebulia mniSvnelova-

ni debuleba, romlis Tanaxmad:

`1. saxelmwifo acxadebs rwmenisa da aRmsareblobis srul Tavisuf-

lebas, amasTan erTad aRiarebs saqarTvelos samociqulo avtoke-

faluri marTlmadidebeli eklesiis gansakuTrebul rols

saqarTvelos istoriaSi da mis damoukideblobas saxelmwifosagan.

2. saqarTvelos saxelmwifosa da saqarTvelos samociqulo avtoke-

faluri marTlmadidebeli eklesiis urTierToba ganisazRvreba

konstituciuri SeTanxmebiT. konstituciuri SeTanxmeba srulad

unda Seesabamebodes saerTaSoriso samarTlis sayovelTaod aRi-

arebul principebsa da normebs, kerZod, adamianis uflebaTa da

ZiriTad TavisuflebaTa sferoSi.~650

saqarTvelos konstitucia adgens zogad debulebas aradiskriminaci-

is Sesaxeb, romlis Tanaxmad, yvela Tanasworia kanonis winaSe, ganurCev-

lad, inter alia, religiis, politikuri an sxva Sexedulebebisa.651

649 autio fineTis winaaRmdeg (Autio v. Finland), 1991 wlis 6 dekemberi, 17086/90.

650 aRsaniSnavia, rom saqarTvelos konstituciis me-9 muxlSi 2001 wlis 30 marts Sevida

cvlileba. me-9 muxlis adrindeli formulireba Semdegnairad iyo Camoyalibebu-

li: `saxelmwifo aRiarebs qarTuli marTlmadidebluri eklesiis gansakuTrebul

rols saqarTvelos istoriaSi, amasTan erTad acxadebs rwmenisa da aRmsareblobis

srul Tavisuflebas, eklesiis damoukideblobas saxelmwifosagan.~

651 me-14 muxli. aseve ix. konstituciis 38-e muxlis 1-li punqti.
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amasTanave, konstituciis 26-e muxli, romelic exeba gaerTianebis

Tavisuflebas, krZalavs iseTi gaerTianebis Seqmnasa da saqmianobas, rom-

lis mizania religiuri SuRlis gaRviveba.652 gadawyvetileba aseTi gaer-

Tianebis saqmianobis SeCerebis an akrZalvis Sesaxeb SeiZleba miiRos mx-

olod sasamarTlom.653

saqarTvelos konstitucia gansazRvravs uflebebs, romlebic SeiZle-

ba SeizRudos saomari an sagangebo mdgomareobis dros. miuxedavad imisa,

rom evropuli konvenciis me-15 muxli uSvebs azris, sindisisa da religi-

is Tavisuflebis uflebis SezRudvas saomari an sxva sagangebo mdgomare-

obis dros, konstituciis 46-e muxli krZalavs am uflebis SezRudvas

saomari an sagangebo mdgomareobis drosac ki. amdenad, saqarTvelos kon-

stitucia iTvaliswinebs am uflebis dacvis ufro maRal standarts, vid-

re evropuli konvencia.

konstituciur SeTanxmebas saqarTvelos saxelmwifosa da saqarTve-

los samociqulo avtokefaliur marTlmadidebel eklesias Soris xeli

moewera 2002 wlis 14 oqtombers.654 konstituciuri SeTanxmeba gan-

sazRvravs marTlmadidebeli eklesiis statuss saqarTveloSi.

gamoTqmulia mosazreba, rom konstituciuri SeTanxmebis dadebam mi-

aniWa marTlmadidebel eklesias garkveuli upiratesobebi sxva religiebT-

an SedarebiT da, Sesabamisad, Caayena igi gansxvavebul pirobebSi. magaliT-

ad, konstituciuri SeTanxmebis me-4 muxli iTvaliswinebs, rom sasuliero

piri Tavisufldeba samxedro valdebulebisagan. evropuli konvenciis me-

14 muxlis mixedviT, romelic krZalavs diskriminacias, Tu saqarTvelos

marTlmadidebeli eklesiis sasuliero pirebi Tavisufldebian samxedro

valdebulebisagan, maSin msgavsi wesi unda gavrceldes sxva religiebis mim-

devar sasuliero pirebzec.655 Tumca kanoni `samxedro valdebulebisa da

samxedro samsaxuris  Sesaxeb~ iTvaliswinebs, rom samxedro samsaxuri gadau-

vaddebaT mRvdelmsaxurebs.656 vinaidan kanoni ar azustebs, exeba Tu ara es

mxolod saqarTvelos marTlmadidebeli eklesiis mRvdelmsaxurebs, Sei-

Zleba gamoiTqvas mosazreba, rom es debuleba vrceldeba yvela religiis

sasuliero pirebze. amdenad, miuxedavad imisa, rom konstituciuri

SeTanxmebis mixedviT, saqarTvelos marTlmadidebeli eklesiis sasulie-

ro pirebi Tavisufldebian samxedro valdebulebisagan, kanonmdebloba

samxedro samsaxuris mxolod gadavadebas iTvaliswinebs.

sxva religiebTan SedarebiT saqarTvelos marTlmadidebeli eklesii-

saTvis gansxvavebuli pirobebis dawesebis sxva magaliTebic aris kon-

stituciur SeTanxmebaSi. konstituciuri SeTanxmebis me-3 muxli iTval-

652 me-3 punqti.

653 26-e punqtis me-6 punqti.

654 saqarTvelos parlamentma SeTanxmeba daamtkica 2002 wlis 22 dekembers. aseve

ix. m. cacanaSvili, saxelmwifo da religia, Tbilisi, 2001 weli, gv. 67-80.

655 aseve ix. evropuli konvenciis me-12 oqmi, romlis ratificireba saqarTvelom moax-

dina, magram is jer ar Sesula ZalaSi. me-12 oqmis 1-li punqtis 1-li qvepunqti

adgens: `kanoniT dadgenili nebismieri uflebiT sargebloba uzrunvelyofilia

diskriminaciis gareSe nebismier iseT safuZvelze, rogoricaa ...religia ...~.

656 30-e muxlis 1-li punqtis `m~ qvepunqti.
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iswinebs, rom: `saxelmwifo aRiarebs eklesiis mier Sesrulebul

jvrisweras kanonmdeblobiT dadgenili wesiT.~ Tu saxelmwifo garkveul

statuss aniWebs saqarTvelos marTlmadidebeli eklesiis mier Sesrule-

bul jvrisweras, konvenciis me-14 muxlidan gamomdinare, sxva religieb-

is mixedviT Sesrulebul jvriswerasac identuri statusi unda mieniWos.

konstituciuri SeTanxmebis me-6 muxli awesrigebs sakuTrebis sakiTx-

ebs. saqarTvelos marTlmadidebeli eklesiis sakuTreba, romelic ar gam-

oiyeneba ekonomikuri mizniT, da miwa ganTavisuflebulia gadasaxadebis-

agan (me-5 punqti). evropuli konvenciis me-14 muxlis moTxovnidan gamom-

dinare, upiratesobebi, romlebic eniWeba saqarTvelos marTlmadidebel

eklesias, aseve unda gavrceldes sxva religiebze.657

konvenciidan da strasburgis organoebis precedentuli samarTlid-

an naTelia, rom yvela religiis mimarT, tradiciulia is Tu ara, unda dawe-

sdes identuri pirobebi.

rac Seexeba sxva normatiul aqtebs, amJamad ar arsebobs specialuri kano-

ni, romelic yovlismomcvelad moawesrigebda konvenciis me-9 muxliT

dacul uflebebs. Tumca kanonproeqti sindisis Tavisuflebisa da reli-

giuri gaerTianebebis Sesaxeb, romelic miznad isaxavs sindisis, aRmsare-

blobisa da mrwamsis Tavisuflebis yovlismomcvelad mowesrigebas, Se-

muSavebulia saqarTvelos iusticiis saministros mier. proeqti miznad isax-

avs konstituciiT aRiarebuli sindisis, aRmsareblobisa da mrwamsis Tavis-

uflebis garantirebas da awesrigebs religiuri gaerTianebebis samarTle-

briv statuss da maT saqmianobasTan dakavSirebul urTierTobebs.658

kanonproeqti adgens ZiriTad principebs, romlebiTac uzrunvelyo-

filia yvela piris azris, sindisisa da religiis Tavisuflebis ufleba. es

principebia: moqalaqeTa Tanasworoba religiisadmi maTi damokidebuleb-

is miuxedavad, religiuri gaerTianebebis damoukidebloba saxelmwifos-

agan da religiuri gaerTianebebis Tanasworoba kanonis winaSe.659

kanonproeqti gansazRvravs piris ZiriTad uflebas sindisis, aRmsare-

blobisa da rwmenis mimarT. kanonproeqtis me-4 muxli adgens: ̀ saqarTvelo-

Si garantirebulia sindisis, aRmsareblobisa da rwmenis Tavisufleba.

yoveli 14 wlis asaks miRweuli piri Tavisufalia religiuri mrwamsis

arCevanSi, ufleba aqvs individualurad an sxvebTan erTad aRiarebdes

nebismier religias an ar aRiarebdes araviTars, Seicvalos religiuri

mrwamsi an uari Tqvas rwmenis aRmsareblobaze, Tavisuflad gamoxatos

Tavisi religiuri mrwamsi da imoqmedos mis Sesabamisad.~660 amasTanave, ikr-

657 gamoTqmulia aseve mosazreba, rom gansxvavebuli pirobebi gaTvaliswinebulia

konstituciuri SeTanxmebis sxva muxlebiTac, kerZod, me-2, me-4(2) da me-5(2). R.
Lawson, Legal Expertise of the Draft Constitutional Agreement Between the State of Georgia
and the Autonomous Apostolic Orthodox Church of Georgia, HRCAD(2001)3, 28 May 2001
[vinaidan samarTlebrivi eqspertiza ganxorcielda konstituciuri SeTanxmebis

proeqtis mimarT, miTiTeba sxvadasxva muxlze gansxvavdeba SeTanxmebis bolo

versiisagan. Tumca eqspertis mosazreba muxlis Sinaarsis Sesaxeb igive rCeba].

658 1-li muxli.

659 me-3 muxli.

660 1-li punqti.
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Zaleba adamianis iZuleba, gamoTqvas Tavisi Sexeduleba religiisadmi

damokidebulebisa da religiuri gaerTianebis saqmianobaSi misi monawile-

obis Sesaxeb, garda kanoniT dadgenili SemTxvevebisa.661

proeqti iTvaliswinebs, rom ucxoeli moqalaqeebi da moqalaqeobis

armqone pirebi saqarTvelos moqalaqeTa Tanabrad sargebloben sindisis,

aRmsareblobisa da rwmenis TavisuflebiT.662 dauSvebelia raime upi-

ratesobis miniWeba, SezRudva, devna an diskriminaciis sxva formis gamoy-

eneba religiuri aRmsareblobis gamo.663 proeqti aseve iTvaliswinebs

sindisis, aRmsareblobisa da rwmenis Tavisuflebis uflebis SezRudvis

pirobebs. me-4 muxlis me-3 punqti adgens, rom: ̀ sindisis, aRmsareblobisa

da rwmenis Tavisufleba eqvemdebareba mxolod iseT SezRudvebs, rom-

lebic gaTvaliswinebulia konstituciiTa da kanoniT da aucilebelia

saxelmwifos Tavdacvis interesebis, konstituciuri wyobilebis, sazoga-

doebrivi usafrTxoebisa da wesrigis, saqarTvelos moqalaqeTa da sxva

pirTa Tanasworobis, sicocxlisa da janmrTelobis, agreTve maTi ufle-

bebis, Tavisuflebebisa da kanonieri interesebis dasacavad.~

kanonproeqti aseve awesrigebs religiur gaerTianebaTa samarTlebriv

mdgomareobas. aseTi gaerTianebebi gamoyofilia saxelmwifosagan da

saxelmwifo ar ereva religiuri gaerTianebis saqmianobaSi, Tu igi ar

ewinaaRmdegeba kanonmdeblobis moTxovnebs.664  kanonproeqti iTval-

iswinebs saxelmwifos pozitiur valdebulebas, xeli Seuwyos religiuri

da msoflmxedvelobrivi Semwynareblobis damkvidrebas sxvadasxva rw-

menis pirTa da religiur gaerTianebaTa Soris, icavs aseT organizaciaTa

uflebebsa da interesebs, awesebs sagadasaxado da sxva saxis SeRavaTebs

da sxva.665

kanonproeqtis mixedviT, religiuri gaerTianeba aris erTi da imave

sarwmunoebis, srulwlovan moqalaqeTa an saqarTvelos teritoriaze mud-

mivad mcxovreb moqalaqeobis armqone pirTa nebayoflobiTi gaerTianeba,

romelic Seqmnilia aranakleb 50 piris mier erTiani aRmsareblobisa da

mrwamsis gavrcelebis mizniT da registrirebulia am kanoniT dadgenili

wesiT.666

kanonproeqti aseve awesrigebs religiuri gaerTianebebis Seqmnisa da

saqmianobis SezRudvis dawesebis pirobebs. me-9 muxlis me-3 punqtis mixed-

viT, dauSvebelia religiuri gaerTianebebis Seqmnisa da saqmianobisaTvis

SezRudvis daweseba, garda im SemTxvevisa, rac gaTvaliswinebulia kanon-

iT da aucilebelia erovnuli uSiSroebis an sazogadoebrivi usafrTxoe-

bis interesebisaTvis, sazogadoebrivi wesrigis darRvevis an danaSaulis

Tavidan acilebisaTvis, zneobis an sxvaTa uflebebisa da Tavisuflebeb-

is dacvisaTvis.667

661 me-4 muxlis me-4 punqti.

662 me-4 muxlis me-2 punqti. ix. aseve kanonproeqtis me-5 muxlis 1-li punqti.

663 me-5 muxlis me-3 punqti.

664 me-6 muxlis 1-li da me-3 punqtebi.

665 me-6 muxlis me-4 punqti.

666 me-9 muxlis 1-li punqti.

667 me-9 muxlis 1-li punqti.
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proeqtis me-9 muxlis me-4 punqtiT, kanonmdeblobiT dadgenili wesiT

registrirebuli religiuri gaerTianeba aris sajaro samarTlis iurid-

iuli piri. aseT registracias axdens saqarTvelos iusticiis saministro

kanoniT dadgenili wesis mixedviT.668

proeqti adgens im monacemebisa da masalis sias, romelic unda daer-

Tos iusticiis saministrosaTvis wardgenil gancxadebas registraciis

Sesaxeb. gancxadeba ganixileba gaTvaliswinebuli dokumentebis sruli

moculobiT wardgenidan erTi Tvis vadaSi, Tumca kanonproeqti iTval-

iswinebs, rom saministros SeuZlia gaagrZelos dokumentebis ganxilva 3

Tvemde vadiT saxelmwifo religiuri eqspertizis Casatareblad.669 Tu am

vadaSi gadawyvetileba ar iqna miRebuli, religiuri gaerTianebis regis-

tracia ganxorcielebulad CaiTvleba.

proeqti aseve adgens registraciaze uaris safuZvlebs. aseT gaerTiane-

bas SeiZleba uari eTqvas saxelmwifo registraciaze, Tu, inter alia, ganmcx-

adeblebi ar waradgenen kanoniT dadgenil monacemebsa da masalebs, misi

mizani da saqmianoba ewinaaRmdegeba saqarTvelos konstitucias da sxva

sakanonmdeblo aqtebs an saxelmwifo religiuri eqspertizis Sedegad

dadginda, rom gaerTianeba ar aris religiuri.670

saxelmwifo registraciaze uaris Tqmis SemTxvevaSi ganmcxadebels

werilobiT unda ecnobos motivirebuli uari gancxadebis Setanidan erTi

Tvis vadaSi. religiuri gaerTianebis registraciaze uari SeiZleba gasa-

Civrdes sasamarTloSi.671

kanonproeqti aseve iTvaliswinebs religiuri gaerTianebis saqmiano-

bis Sewyvetas sasamarTlo dadgenilebis safuZvelze. Sewyvetis safuZve-

lia, inter alia:

a) saxelmwifo uSiSroebisa da sazogadoebrivi wesrigis uxeSi an sis-

tematuri darRveva;

b) religiuri SuRlis gaRviveba;

g) pirTa uflebebisa da Tavisuflebebis xelyofa;

d) religiur saqmianobasTan dakavSirebiT pirebis janmrTelobisaTvis

zianis miyeneba, Cadenili garyvnili an sxva ukanono qmedebiT, narko-

tikuli an fsiqotropuli saSualebebis, hipnozis gamoyenebiT;

e) TviTmkvlelobisaken mowodeba an religiuri mosazrebiT samedici-

no daxmarebis aRmoCenaze uaris Tqma sicocxlisa da janmrTelobi-

saTvis saSiS mdgomareobaSi myofi pirisaTvis;

v) arakeTilsindisieri prozelitizmi.672

668 me-11 muxli.

669 me-11 muxlis me-5 punqti.

670 me-13 muxlis 1-li punqti.

671 me-13 muxlis 1-li punqti.

672 me-15 muxlis me-2 punqti. marTalia, kanonproeqti pirdapir ar gansazRvravs `ar-

akeTilsindisier prozelitizms~, SeiZleba gamoiTqvas varaudi, rom misi arsi Camoy-

alibebulia me-4 muxlis me-7 punqtSi, romelic adgens: `dauSvebelia materialu-

ri anda socialuri SeRavaTebis SeTavazeba, romelime konfesiaSi Sesvlis piro-

biT an rwmenaze moqcevis mizniT pirze fsiqikur-ideologiuri xasiaTis zewolis

ganxorcieleba misi mxridan aSkarad gamoxatuli winaswari Tanxmobis gareSe~.
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kanonproeqts TandarTuli ganmartebiTi baraTi iTvaliswinebs, rom

kanonis miReba gamoiwvevs cvlilebebsa da damatebebs saqarTvelos kanon-

mdeblobaSi, sisxlis samarTlis kanonmdeblobis CaTvliT. baraTi adgens,

rom saqarTvelos sisxlis samarTlis kodeqss daemateba sami muxli, maT

Soris arakeTilsindisieri prozelitizmis Sesaxeb.

sisxlis samarTlis kodeqsi iTvaliswinebs samarTlebriv garantiebs

azris, sindisisa da religiis Tavisuflebis uflebis dacvisaTvis. kodeq-

sis 155-e muxli adgens, rom RvTismsaxurebis an sxva religiuri wesisa Tu

Cveulebis aRsrulebisaTvis ukanonod xelis SeSla ZaladobiT an Zalado-

bis muqariT, anda Tu mas axlda morwmunis an RvTismsaxuris religiuri

grZnobis Seuracxyofa, isjeba jarimiT an gamasworebeli samuSaoTi va-

diT erT wlamde,  anda Tavisuflebis aRkveTiT vadiT or wlamde (1-li

punqti). igive qmedeba, Cadenili samsaxurebrivi mdgomareobis gamoy-

enebiT, isjeba jarimiT an Tavisuflebis aRkveTiT vadiT erTidan xuT

wlamde, Tanamdebobis dakavebis an saqmianobis uflebis CamorTmeviT va-

diT sam wlamde an uamisod (me-2 punqti).

sisxlis samarTlis kodeqsis 156-e muxli iTvaliswinebs sasjels jar-

imis, an vadiT or wlamde Tavisuflebis SezRudvis, anda imave vadiT Tavis-

uflebis aRkveTis saxiT sityvis, azris, sindisis, aRmsareblobis, rwmenis

an mrwamsis gamo, anda mis religiur moRvaweobasTan dakavSirebiT adami-

anis devnisaTvis (1-li punqti). 156-e muxlis me-2 punqti adgens ufro mZ-

ime sasjels, Tu am muxlis 1-li punqtiT gaTvaliswinebuli qmedeba Cade-

nilia samsaxurebrivi mdgomareobis gamoyenebiT.

amasTan erTad, sisxlis samarTlis kodeqsis 142-e muxli adgens sisx-

lissamarTlebriv pasuxismgeblobas religiisadmi damokidebulebis an

aRmsareblobis gamo adamianTa Tanasworuflebianobis darRvevisaTvis.

sisxlis samarTlis kodeqsis debulebaTa formulirebidan naTelia,

rom misi muxlebi gamoiyeneba ara mxolod saxelmwifo organoebis, aramed

mesame mxareTa mimarTac, romelTa qmedebam aseve SeiZleba gamoiwvios

azris, sindisisa da religiis Tavisuflebis uflebis darRveva.

konvenciis standartebTan Sesabamisobis TvalsazrisiT, saqarTvelos

kanonmdeblobis analizis safuZvelze SeiZleba gakeTdes rigi daskvneb-

isa. konstituciis debulebebi, romlebic uzrunvelyofen azris, sindis-

isa da religiis Tavisuflebis uflebas, ZiriTadad Seesabamebian evropu-

li konvenciis standartebs.

rogorc ukve aRiniSna, miuxedavad imisa, rom konvenciis me-9 muxli

uzrunvelyofs azris, sindisisa da religiis Tavisuflebis uflebas, igi

uSvebs am uflebis SezRudvas mxolod religiis an mrwamsis gamovline-

basTan, anu mis gare gamoxatulebasTan dakavSirebiT.673 Tumca, konvenciis

me-9 muxlisagan  gansxvavebiT, konstituciis me-19 muxlis me-3 punqti ar

azustebs, rom SeiZleba SeizRudos religiis an mrwamsis mxolod gamov-

lineba da igi zogadad uSvebs azris, sindisisa da religiis Tavisuflebis

uflebis SezRudvis SesaZleblobas.

673 kokinakisi saberZneTis winaaRmdeg (Kokkinakis v. Greece), 1993 wlis 25 maisi, Series
A no. 260-, 33-e punqti.
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meore problema, romelic aseve SeiZleba wamoiWras, exeba konstituci-

is me-19 muxlis me-2 punqts. miuxedavad imisa, rom konstituciis me-19

muxlis 1-li punqtis mixedviT, yovel adamians aqvs sityvis, azris,

sindisis, aRmsareblobisa da rwmenis Tavisufleba, amave muxlis me-2 pun-

qti iTvaliswinebs, rom ikrZaleba adamianis devna mxolod sityvis, azris,

aRmsareblobis an rwmenis (magram ara sindisis) gamo, agreTve misi iZule-

ba, gamoTqvas Tavisi Sexeduleba maT Sesaxeb. amdenad, me-19 muxlis me-2

punqti tovebs ̀ sindiss~ im safuZvlebidan, romelTa gamo ikrZaleba ada-

mianis devna. Tumca es problema SeiZleba gadawydes samarTlebrivi in-

terpretaciis gziT, Sesabamisi uflebis obieqtisa da miznis mixedviT.

zogadad SeiZleba aRiniSnos, rom konstitucia iTvaliswinebs ufro

maRal samarTlebriv standartebs azris, sindisisa da religiis Tavisuf-

lebis uflebis dacvis mimarT, vidre evropuli konvencia. pirvel rigSi

aRsaniSnavia, rom evropuli konvenciis me-15 muxlisagan gansxvavebiT,

romelic uSvebs azris, sindisisa da religiis Tavisuflebis uflebis

SezRudvas saomari an sxva sagangebo mdgomareobis dros, konstituciis

46-e muxli krZalavs aseT SezRudvas.

amas garda, konstituciis me-19 muxlis me-3 punqti iTvaliswinebs mx-

olod erT kanonier mizans (sxvaTa uflebebi), romlis gamoc azris, sindis-

isa da religiis Tavisuflebis ufleba SeiZleba SeizRudos, maSin rode-

sac konvenciis me-9 muxli ufro vrcel CamonaTvals adgens.674

TavisTavad konstituciuri SeTanxmebis dadeba saqarTvelos marTl-

madidebel eklesiasTan ar unda iqnes miCneuli sxva religiebis diskrim-

inaciad. rogorc sworad aRniSna saqarTvelos sakonstitucio sasamarT-

lom saqmeSi – zurab aroSvili saqarTvelos parlamentis winaaRmdeg:

`... konstituciuri SeTanxmebis mxolod saqarTvelos samociqulo avtoke-

falur marTlmadidebel eklesiasTan gaformeba ar gamoricxavs sxvadasx-

va religiuri organizaciebis arsebobas, aseve araviTar SemTxvevaSi ar

niSnavs maTi saqmianobis SezRudvas da miTumetes akrZalvas ...~.675

saqarTvelos marTlmadidebel eklesiasTan dadeba aseTi SeTanxmebi-

sa, romelmac gansakuTrebuli roli Seasrula saqarTvelos istoriaSi,

gamarTlebulia istoriuli TvalsazrisiT. Tumca aRsaniSnavia, rom

SeTanxmeba, romelic garkveul upiratesobebs aniWebs saqarTvelos mar-

Tlmadidebel eklesias, mxolod maSin daakmayofilebs evropuli konven-

ciis standartebs, Tu sxva religiebi ar iqnebian diskriminirebul  mdgo-

mareobaSi. sxva religiebsac unda hqondeT msgavsi upiratesobebi. aseTi

upiratesobebi SeiZleba aisaxos iusticiis saministros mier momzadebul

kanonproeqtSi. Tu kanonis mixedviT saxelmwifo sxva religiebs mianiWebs

imave upiratesobebs, rac eniWeba saqarTvelos marTlmadidebel ekle-

sias konstituciuri SeTanxmebis mixedviT, saqarTvelos marTlmadide-

beli eklesiisa da sxva religiebis identuri (aradiskriminaciuli) mdgo-

mareoba saTanadod iqneba uzrunvelyofili.

674 sazogadoebrivi usafrTxoebis interesebi, sazogadoebrivi wesrigis, janmrTe-

lobis, zneobis an sxvaTa uflebaTa da TavisuflebaTa dacva.

675 2002 wlis 22 noemberi, 2/18/206.
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amdenad, SeiZleba gakeTdes daskvna, rom aradiskriminaciis principis

safuZvelze sxva religiur mimdinareobebs unda mieniWoT igive upi-

ratesobebi, romlebic gaTvaliswinebulia saqarTvelos marTlmadidebe-

li eklesiis mimarT konstituciuri SeTanxmebis mixedviT.

sindisis Tavisuflebisa da religiuri gaerTianebebis Sesaxeb kanonis

miReba unda daCqardes, raTa Seiqmnas samarTlebrivi baza saqarTveloSi

azris, sindisisa da religiis Tavisuflebis uflebis yovlismomcvelad

mowesrigebis mizniT.676 proeqtis debulebaTa umravlesoba jerovnad asax-

avs evropuli konvenciis debulebebs, rac uzrunvelyofs adekvatur ga-

rantiebs aradiskriminaciis safuZvelze am uflebiT sargeblobisaTvis.

Tumca aris rigi winaaRmdegobebisa kanonproeqtsa da konvencias So-

ris. kanonproeqti iTvaliswinebs garkveul SezRudvebs azris, sindisisa

da religiis Tavisuflebis uflebis ganxorcielebasTan dakavSirebiT.

gansxvavebiT konvenciis me-9 muxlis me-2 punqtisagan, romelic uSvebs am

uflebis SezRudvas religiis an rwmenis mxolod gamovlinebasTan dakav-

SirebiT, kanonis me-4 muxlis me-3 punqti iTvaliswinebs azris, sindisisa

da religiis Tavisuflebis uflebis zogadad SezRudvas da ara mxolod

mis gamovlinebasTan dakavSirebiT.

kanonproeqtis me-4 muxlis me-3 punqti aseve iTvaliswinebs ufro

vrcel CamonaTvals im kanonieri miznebisas, romelTa gamoc SeiZleba

SeizRudos azris, sindisisa da religiis Tavisuflebis ufleba. konven-

ciis me-9 muxlis me-2 punqti ar iTvaliswinebs iseT kanonier miznebs,

rogorebicaa: ̀ saxelmwifo Tavdacva~ da ̀ konstituciuri wyobileba~. am-

denad, kanonproeqtis me-4 muxlis me-3 punqti ewinaaRmdegeba konvenci-

is me-9 muxlis me-2 punqts. aRsaniSnavia, rom aseTi vrceli CamonaTvalis

arseboba aseve ewinaaRmdegeba konstituciis me-19 muxlis me-3 punqts,

romelic miuTiTebs mxolod sxvaTa uflebaze, rogorc erTaderT kanon-

ier mizanze, romlis gamoc SeiZleba SeizRudos azris, sindisisa da re-

ligiis Tavisuflebis ufleba.

kanonproeqti adgens religiur gaerTianebaTa registraciis weseb-

sa da proceduras da registraciaze uaris Tqmis safuZvlebs. sxva mizeze-

bTan erTad, kanonproeqti iTvaliswinebs, rom religiur gaerTianebas

SeiZleba eTqvas uari, Tu `saxelmwifo religiuri eqspertizis Sedegad

dadginda, rom gaerTianeba ar aris religiuri~ (me-13 muxlis 1-li punqti).

sakmarisi safuZvelia imis mtkicebisaTvis, rom es debuleba ewinaaRmdege-

ba konvenciis me-9 muxls. saqmis –  manusakisi da sxvebi saberZneTis winaaRm-

deg (Manoussakis and Others v. Greece) –  ganxilvisas evropulma sasamarT-

lom cxadyo, rom, Tumca saxelmwifos aqvs ufleba, Seamowmos, axor-

cielebs Tu ara moZraoba an gaerTianeba saqmianobas, romelic sazianoa

mosaxleobisaTvis, religiis Tavisuflebis ufleba ̀ gamoricxavs saxelmwi-

fos mxridan raime uflebamosilebas, gansazRvros, kanonieria Tu ara re-

676 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001,
para. 440.
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ligiuri mrwamsi an is saSualebebi, romlebic gamoiyenebian maT gamosax-

atavad.~677

sisxlissamarTlebriv kanonmdeblobasTan dakavSirebiT aRsaniSna-

via, rom gansxvavebiT konstituciis me-19 muxlis me-2 punqtisagan, romel-

ic krZalavs piris devnas ̀ sityvis~, ̀ azris~, ̀ aRmsareblobis~ an ̀ rwmenis~,

magram ara ̀ sindisis~, gamo, sisxlis samarTlis kodeqsis 156-e muxli aseve

moicavs ̀ sindiss~ da am mizeziT piris devnisaTvis adgens sisxlissamarT-

lebriv pasuxismgeblobas, Tumca sisxlis samarTlis kodeqsi ar adgens

sisxlissamarTlebriv pasuxismgeblobas piris iZulebisaTvis, gamoTqvas

Tavisi Sexeduleba sityvis, azris, sindisis, aRmsareblobis an rwmenis

Sesaxeb, rogorc es gaTvaliswinebulia saqarTvelos konstituciis me-19

muxlis me-2 punqtiT.

9.2.2. uari samxedro samsaxurze mrwamsis gamo

saqarTvelos kanonmdebloba aRiarebs mrwamsis gamo samxedro samsax-

urze uaris Tqmis uflebas.678 im pirTa samarTlebrivi mdgomareoba, rom-

lebic uars acxadeben samxedro samsaxurze mrwamsis gamo, wesrigdeba

sakanonmdeblo da kanonqvemdebare aqtebiT. specialuri kanoni ̀ arasamxe-

dro, alternatiuli SromiTi samsaxuris Sesaxeb~ aregulirebs samxedro

valdebulebis arasamxedro, alternatiuli SromiTi samsaxuris formiT

moxdasTan dakavSirebul urTierTobebs.

kanoni gansazRvravs arasamxedro, alternatiul SromiT samsaxurs,

rogorc sazogadoebrivad sasargeblo samoqalaqo samsaxurs, romelic

cvlis samxedro samsaxurs da emyareba samxedro valdebulebis samxedro

samsaxuris formiT moxdaze uaris Tqmis dasabuTebas sindisis, aRmsare-

blobisa da rwmenis Tavisuflebis safuZvelze.679 arasamxedro, alterna-

tiul SromiT samsaxurSi gawvevas awarmoebs moqalaqeTa samxedro, al-

ternatiul SromiT samsaxurSi gawvevis saxelmwifo komisia.680

samxedrovaldebuli saqarTvelos moqalaqe (e.i. piri 18-dan 27 wlamde),

romelic azris, sindisis an religiis gamo uars acxadebs samxedro samsax-

urze, gaiwveva arasamxedro, alternatiul samsaxurSi.681  pirebi, romlebic

gadian arasamxedro, alternatiul SromiT samsaxurs, dakavebulni arian

iseTi saqmianobiT, romelic dakavSirebulia saavario-samaSvelo da xan-

677 47-e punqti.

678 kanoni arasamxedro, alternatiuli SromiTi samsaxuris Sesaxeb (1997 wlis 28

dekemberi); debuleba arasamxedro SromiTi samsaxuris gavlis Sesaxeb (2001 wlis

1 maisi); moqalaqeTa arasamxedro, alternatiul SromiT samsaxurSi gawvevis

saxelmwifo komisiis debuleba (2001 wlis 1 maisi); gankarguleba moqalaqeTa ar-

asamxedro, alternatiul SromiT samsaxurSi gawvevis saxelmwifo komisiis Se-

madgenlobis damtkicebis Sesaxeb (2001 wlis 10 dekemberi); saqarTvelos Sromis,

janmrTelobisa da socialuri dacvis saministros arasamxedro, alternatiuli

SromiTi samsaxuris departamentis debuleba (2002 wlis 2 aprili).

679 me-3 muxlis 1-li punqti.

680 me-3 muxlis 1-li punqti.

681 me-3 muxli.
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ZarsawinaaRmdego RonisZiebebTan, ekologiasTan, mSeneblobasTan, sof-

lis meurneobasTan, janmrTelobasa da komunalur momsaxurebasTan.682

mniSvnelovania aRiniSnos, rom saqarTvelos kanonmdebloba ar mijnavs

im pirTa sxvadasxva kategorias, romlebic uars acxadeben samxedro sam-

saxurze mrwamsis gamo, imis mixedviT, Tu vin SeiZleba ganTavisufldes

samxedro samsaxurisagan da Seasrulos arasamxedro, alternatiuli sam-

saxuri. saqarTvelos kanonmdebloba ar iziarebs zogierTi saxelmwifos

midgomas, rom mxolod iehovas mowmeebi Tavisufldebian samxedro sam-

saxurisagan. amdenad, saqarTvelos yvela moqalaqe, romlebic uars acx-

adeben samxedro samsaxuris gavlaze azris, sindisis an religiis gamo (da

ara mxolod iehovas mowmeebi), Tavisufldeba samxedro samsaxurisagan

da gadis arasamxedro, alternatiul samsaxurs.

kanonis mixedviT, arasamxedro, alternatiuli SromiTi samsaxuris

vadaa 18 Tve  umaRlesi ganaTlebis mqone pirebisaTvis, xolo 24 Tve umaR-

lesi ganaTlebis armqone pirebisaTvis.683 aRsaniSnavia, rom ̀ samxedro val-

debulebisa da samxedro samsaxuris  Sesaxeb~ kanonis mixedviT, samxedro

samsaxuris vadaa 12 Tve umaRlesi ganaTlebis mqone pirebisaTvis da 24

Tve umaRlesi ganaTlebis armqone pirebisaTvis.684

kanoni detalurad gansazRvravs wesebs, procedurebsa da pirobebs,

romlebic gamoiyenebian arasamxedro, alternatiuli samsaxuris mimarT,

maT Soris samxedro samsaxurisagan ganTavisuflebis Sesaxeb ganacxadTa

ganxilvasTan dakavSirebiT.685 pirs, romelic iTxovs arasamxedro, alter-

natiuli samsaxuris gavlas, ufleba aqvs, daeswros im komisiis sxdomas,

romelic wyvets am sakiTxs da daasabuTos Tavisi mosazreba.686 arasamxe-

dro, alternatiul SromiT samsaxurSi gawvevis an gawvevaze uaris Tqmis

Sesaxeb gadawyvetilebas iRebs da Sesabamis brZanebas gamoscems saqarTve-

los Sromis, janmrTelobisa da socialuri dacvis ministri arasamxedro,

alternatiul SromiT samsaxurSi gawvevis saxelmwifo komisiis daskvnis

safuZvelze. gadawyvetileba SeiZleba gasaCivrdes sasamarTloSi 10 dRis

ganmavlobaSi. sasamarTlo valdebulia, 10 dRis ganmavlobaSi ganixilos

sakiTxi da gamoitanos gadawyvetileba ministris brZanebis ZalaSi da-

tovebis an gauqmebis Sesaxeb.687

saqarTvelos kanonmdebloba iTvaliswinebs samarTlebriv pasuxismge-

blobas arasamxedro, alternatiuli samsaxuris gacdenis an misTvis Tavis

aridebisaTvis. ̀ arasamxedro, alternatiuli SromiTi samsaxuris Sesaxeb~

kanoni adgens, rom arasamxedro, alternatiuli samsaxuris gacdenili

dReebi gaormagdeba.688 saqarTvelos sisxlis samarTlis kodeqsi aseve

682 me-5 muxlis 1-li punqti.

683 me-6 muxlis 1-li punqti.

684 32-e muxlis 1-li punqti.

685 daaxloebiT 200 ganacxadia miRebuli saxelmwifo komisiis mier, romlebSic iTx-

oven arasamxedro, alternatiuli samsaxuris gavlas.

686 me-7-me-10 muxlebi.

687 me-11 muxli.

688 me-16 muxlis 1-li punqti.
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iTvaliswinebs sisxlissamarTlebriv pasuxismgeblobas alternatiuli

SromiTi samsaxurisagan Tavis aridebisaTvis.689

SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba, romel-

ic awesrigebs im pirTa samarTlebriv mdgomareobas, romlebic mrwamsis

gamo uars acxadeben samxedro samsaxurze, srulad akmayofilebs evrop-

uli konvenciis me-9 muxliTa da strasburgis organoTa precedentuli

samarTliT Camoyalibebul standartebs.

Tumca am sakiTxTan dakavSirebiT saqarTvelos kanonmdebloba Seesa-

bameba evropuli konvenciis standartebs, dadgenilia, rom arsebobs praq-

tikuli dabrkolebebi Sesabamisi kanonmdeblobis ganxorcielebaSi (aR-

niSnul pirTa gamoucxadebloba Sesabamisi organoebis winaSe, arasakmari-

si vakanturi adgilebi, da sxva). aq SeiZleba mxolod imis aRniSvna, rom

saxelmwifos ekisreba valdebuleba, ara mxolod daadginos Sesabamisi

normatiuli baza, aramed aseve uzrunvelyos am uflebaTa dacva praqti-

kaSi.

9.2.3. religiis Tavisufleba sapatimroebSi

`patimrobis Sesaxeb~ kanoni awesrigebs qveynis penitenciaruli sis-

temis moqmedebas. kanonis 26-e muxlis mixedviT, nebismier msjavrdebul

pirs ufleba aqvs, monawileoba miiRos religiur RonisZiebaSi da isarge-

blos Sesabamisi inventariTa da literaturiT. kanonis 94-e muxlis mixed-

viT, administracia movalea Seqmnas pirobebi msjavrdebulTa religiuri

moTxovnebis dasakmayofileblad. dawesebulebis teqnikuri saSualebeb-

is gaTvaliswinebiT, dawesebulebaSi SeiZleba imyofebodes eklesiis mier

uflebamosili mRvdelmsaxuri.

saerTo reJimis dawesebulebis Sinaganawesis mixedviT, msjavrdebuls

SeuZlia, sakuTari saxsrebiT gamoiweros, inter alia, religiuri literatura.690

amasTanave, `patimrobis moxdis Sesaxeb~ debulebis me-15 muxli awe-

srigebs patimarTa mier religiuri ritualebis Sesrulebas.691 1-li pun-

qtis mixedviT, patimrebi religiur ritualebs asruleben saknebSi, xolo

SesaZleblobis arsebobisas, am mizniT mowyobil SenobebSi, TavianTi re-

ligiuri konfesiebis tradiciaTa Sesabamisad. me-16 muxlis me-2 punqti

pirdapir krZalavs iseTi religiuri ritualis Sesrulebas, romelic ar-

Rvevs am debulebas da sxva patimris uflebebs.

sadReisod saqarTvelos sapatimroTa umravlesobas aqvs patara ek-

689 356-e muxlis me-2 punqti.

690 msgavsi debulebebi gaTvaliswinebulia Semdeg aqtebSi: mkacri reJimis dawese-

bulebis Sinaganawesi (1999 wlis 28 dekemberi, saqarTvelos iusticiis ministris

brZaneba 366, saqarTvelos sakanonmdeblo macne, III, 1999 weli, 71(79)); arasrul-

wlovanTa aRmzrdelobiTi dawesebulebis Sinaganawesi (1999 wlis 28 dekemberi,

saqarTvelos iusticiis ministris brZaneba 358, saqarTvelos sakanonmdeblo

macne, III, 1999 weli, 71(78)).

691 1999 wlis 28 dekemberi, saqarTvelos iusticiis ministris brZaneba 362, saqarTve-

los sakanonmdeblo macne, III, 1999 weli, 71(78).
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lesiebi an specialuri oTaxebi religiuri ritualis Sesasruleblad.692

9.2.4. praqtika

saqarTvelo aris religiis Tavisuflebis pativiscemisa da religiuri

Semwynareblobis mravalsaukunovani tradiciebis mqone qveyana. an-

tisemitizmi, religiuri SuRli an religiuri dapirispireba arasodes gam-

ovlenila saqarTveloSi. Tbilisis Zveli nawili, sadac qarTuli, somxu-

ri, rusuli marTlmadidebluri da kaTolikuri eklesiebi, aseve sinagoga

da meCeTi erTmaneTTan axlos aris ganlagebuli, religiuri Semwynare-

blobis tradiciis kargi magaliTia. saqarTvelos marTlmadidebel ekle-

siasTan erTad, romelmac gansakuTrebuli roli Seasrula saqarTvelos

istoriaSi, yovelTvis pativi miegeboda tradiciul religiebs, rogori-

caa: islami, iudaizmi, kaTolicizmi,  grigorianoba.693

Tumca saqarTvelos damoukideblobis aRdgenis periodSi qveyana-

Si saqmianoba daiwyo aratradiciulma religiurma organizaciebma. maT

saqmianobas gansxvavebuli reaqcia mohyva sazogadoebaSi da xSirad gam-

oiwvia fizikuri da moraluri dapirispireba sxvadasxva jgufs Soris. Sei-

Zleba gamoiTqvas varaudi, rom movlenebis aseT ganviTarebas xeli Seu-

wyo ararsebobam efeqtiani normatiuli bazisa, romelsac adekvaturad

unda moewesrigebina azris, sindisisa da religiis Tavisuflebis ufleba.

aseTi religiuri organizaciebis da/an maTi wevrebis saqmianoba gaxda sas-

amarTlo ganxilvis sagani ramdenime saqmeSi. aseTma saqmianobam gamoiwvia

saerTaSoriso da erovnuli organizaciebis, maT Soris adamianis ufleba-

Ta damcveli organizaciebisa da sazogadoebis Rrma SeSfoTeba.694 es SeS-

foTeba exeba religiuri Seuwynareblobisa da religiuri umciresobebis,

gansakuTrebiT iehovas mowmeTa, Seuracxyofis mzardi raodenobis

aqtebs.695 evropis sabWos komisiam rasizmisa da Seuwynareblobis winaaRm-

692 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001, para. 435.
693 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001,

paras. 437 and 438.
694 sxva gadawyvetilebebTan erTad ix.: saqarTvelos uzenaesi sasamarTlos gadawy-

vetileba, 2002 wlis 24 marti, 3k/413; saqarTvelos uzenaesi sasamarTlos gad-

awyvetileba, 2001 wlis 22 Tebervali, 3k/599; saqarTvelos uzenaesi sasamarT-

los gadawyvetileba, 2001 wlis 11 oqtomberi, 79; marneulis raionuli sasamarT-

los gadawyvetileba, 2002 wlis wlis 13 maisi, 3/9-2002. ori ganacxadi Setanilia

adamianis uflebaTa evropul sasamarTloSi (Gldani Congregation of Jehovah’s Witne-
nesees v. Georgia, application number 71156/01 and Union of Jehovah’s Witnesses, The
WatchTower Bible, Tract Society of Pennsylvania in Georgia v. Georgia, application number
72874/01), romlebic mogvianebiT gaerTianda.

695 ix. Resolution 1257(2001) on “Honouring of Obligations and Commitments by Georgia” of the
Parliamentary Assembly of the Council of Europe, paras. 11(iii) and 12; Concluding Observations of
the Human Rights Committee on the Second Report of Georgia under the ICCPR, 19 May 2002, para.
17; the reports of the Public Defender of Georgia for, inter alia, the periods covered: January-
November 2000, 20, 35-39; January-June 2001, 34-42; July-August 2001, 37-43; Monthly Bulletin of
the non-governmental organisation “Human Rights in Georgia”, January, 2003, N1(47), 3; Country
Reports on Human Rights Practices (2002): Georgia, released by the Bureau of Democracy, Human
Rights and Labour of the US Department of State, 31 March 2003, Section 2, para. c.
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deg brZolis Sesaxeb (ECRI) am sakiTxTan dakavSirebiT aRniSna, rom:

`ECRI Rrmad SeSfoTebulia im mravalricxovani informaciebis gamo,

romelTa  Tanaxmad,  saqarTveloSi  arsebul  religiur umciresobaTa war-

momadgenlebi  mudmivad  ganicdian Zaladobasa  da  Seuracxyofas. ... um-

eteswilad, Tavdasxmebs religiur umciresobaTa warmomadgenlebze

awyoben qarTuli marTlmadidebeli sazogadoebis eqstremistulad  gan-

wyobili  elementebi. amasTan, ECRI  seriozulad  aris  SeSfoTebuli  ara

mxolod amgvar elementTa arsebobiTa da saqmianobiT,  aramed  am saqmian-

obaze sajaro  xelisuflebis araadekvaturi reagirebiT da im farTod

gavrcelebuli SemwynareblobiT, romelsac sazogadoeba aSkarad iCens am

eqstremistebis mimarT. ... rac  Seexeba  xelisuflebis  reagirebas,  miuxe-

davad  uamravi informaciisa qarTuli marTlmadidebeli sazogadoebis

eqstremistulad ganwyobili elementebis ukanono moqmedebis Sesaxeb,

jerjerobiT naklebad  aris  warmodgenili samarTlebrivi devnis war-

matebuli magaliTebi.~ 696

naTelia, rom saxelmwifo organoebma kargad icis Seqmnili mdgomare-

obis Sesaxeb. gatarda garkveuli RonisZiebebi azris, sindisisa da religiis

Tavisuflebis uflebis dacvis mdgomareobis gasaumjobeseblad. im

RonisZiebebs Soris, romlebic miznad isaxaven azris, sindisisa da religi-

is Tavisuflebis uflebis uzrunvelyofas, aRsaniSnavia saqarTvelos par-

lamentis dadgenileba (2001 wlis 30 maisi) religiuri eqstremizmis Ses-

axeb. masSi xazi gaesva azris, sindisisa da religiis Tavisuflebis ufleb-

is uzrunvelyofis aucileblobas da daigmo aRmsareblobis gamo pirTa

devna. dadgenilebaSi aseve moewoda samarTaldamcav organoebs, daicvan

adamianis uflebebi da aRkveTon religiuri eqstremizmis yovelgvari

gamovlineba da daevala parlamentis iuridiul da adamianis uflebaTa

dacvis komitetebs, moamzadon Sesabamisi sakanonmdeblo winadadebebi

sxvadasxva religiuri konfesiis saqmianobis samarTlebrivi regulireb-

is mizniT.

axlaxan, 2003 wlis 4 marts saqarTvelos prezidentma gamosca gankar-

guleba adamianis uflebaTa da TavisuflebaTa ganmtkicebis Sesaxeb 2003-

2005 wlebisaTvis moqmedebis gegmis damtkicebis Taobaze. moqmedebis geg-

ma iTvaliswinebs kompleqsuri RonisZiebebis gatarebas religiuri

eqstremizmisa da Seuwynareblobis winaaRmdeg sabrZolvelad (me-4 punq-

ti). aseTi RonisZiebebi moicavs religiuri eqstremizmis aRmofxvrasa da

Semwynareblobis kulturis xelSewyobas, masobrivi informaciis saSuale-

bebiT religiuri Semwynareblobis propagandas, religiuri diskriminaciis

raime gamovlinebis dagmobas. moqmedebis gegma aseve adgens religiur gaer-

TianebaTa Sesaxeb kanonis miRebis aucileblobas.

rogorc zemoaRniSnulidan Cans, xelisuflebam gaatara garkveuli

RonisZiebebi azris, sindisisa da religiis Tavisuflebis uflebis dasaca-

vad. Tumca aSkaraa, rom unda gatardes bevrad ufro efeqtiani RonisZie-

696 See paras. 49-51 of the first report on Georgia, CRI(2002)2, adopted on 22 June 2001 and
made public on 23 April 2002.
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bebi saqarTveloSi azris, sindisisa da religiis Tavisuflebis saTanado

doneze uzrunvelsayofad.

udavoa, evropuli konvenciis monawile saxelmwifoebs ekisrebaT

ara mxolod negatiuri valdebuleba, ar SezRudon konvenciiT daculi

uflebebi, aramed aseve pozitiuri valdebuleba, gaataron RonisZiebebi,

romlebic uzrunvelyofen, rom azris, sindisisa da religiis Tavisuf-

lebis ufleba ar Seilaxos mesame mxaris mier. saqarTvelos xelisufle-

bam unda uzrunvelyos religiur umciresobaTa Seuracxyofis SemTxveve-

bis saTanado gamoZieba da im pirTa gasamarTleba, romlebic pasuxismge-

belni arian adamianis uflebaTa Selaxvaze.

9.3. daskvnebi da rekomendaciebi

saqarTvelos kanonmdebloba ZiriTadad Seesabameba evropuli konven-

ciis samarTlebriv standartebs azris, sindisisa da religiis Tavisuf-

lebis uflebis dacvasTan dakavSirebiT. Tumca aRmoCenilia ramdenime

winaaRmdegoba saqarTvelos kanonmdeblobisa da konvenciis standartebs

Soris:

a) zogadad konstituciiT gaTvaliswinebuli standartebi Seesabame-

ba evropuli konvenciis standartebs. konstitucia ufro maRal stand-

artebsac ki iTvaliswinebs, vidre evropuli konvencia, rac imiT gamoix-

ateba, rom saomari an sagangebo mdgomareobis dros ikrZaleba am uflebis

SezRudva. amas garda, konstituciis me-19 muxlis me-3 punqti iTval-

iswinebs mxolod erT kanonier mizans (sxvaTa uflebebi), romelTa gamoc

SeiZleba SeizRudos azris, sindisisa da religiis Tavisuflebis ufleba,

maSin, rodesac konvenciis me-9 muxli uflebaTa SezRudvis kanonieri

miznebis bevrad ufro vrcel CamonaTvals iTvaliswinebs.697 Tumca kon-

stituciasTan dakavSirebiT aRmoCenilia ori problema:

pirveli, konvenciis me-9 muxlisagan gansxvavebiT, konstituciis me-

19 muxlis me-3 punqti  ar azustebs, rom SeiZleba SeizRudos religiis an

mrwamsis mxolod gamovlineba da igi zogadad uSvebs azris, sindisisa da

religiis Tavisuflebis uflebis SezRudvis SesaZleblobas.

meore, Tumca konstituciis me-19 muxlis 1-li punqtis mixedviT, yov-

el adamians aqvs sityvis, azris, sindisis, aRmsareblobisa da rwmenis

Tavisufleba, amave muxlis me-2 punqti iTvaliswinebs, rom ikrZaleba ad-

amianis devna mxolod sityvis, azris, aRmsareblobis an rwmenis (magram

ara sindisis) gamo, agreTve misi iZuleba – gamoTqvas Tavisi Sexeduleba

maT Sesaxeb. amdenad, me-19 muxlis me-2 punqti tovebs ̀ sindiss~ im safuZv-

lebidan, romelTa gamo ikrZaleba adamianis devna;

b) TavisTavad konstituciuri SeTanxmebis dadeba saqarTvelos mar-

Tlmadidebel eklesiasTan ar unda iqnes gagebuli sxva religiebis dis-

697 sazogadoebrivi usafrTxoebis interesebi, sazogadoebrivi wesrigis, janmrTe-

lobis an zneobis, an sxvaTa uflebaTa da TavisuflebaTa dacva.
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kriminaciad. saqarTvelos marTlmadidebel eklesiasTan aseTi SeTanxme-

bis dadeba, romelmac gansakuTrebuli roli Seasrula saqarTvelos is-

toriaSi, SeiZleba gamarTldes istoriuli TvalsazrisiT. Tumca aRsani-

Snavia, rom SeTanxmeba, romelic garkveul upiratesobebs aniWebs

saqarTvelos marTlmadidebel eklesias, mxolod maSin daakmayofilebs

evropuli konvenciis standartebs, Tu sxva religiebi ar iqneba Cayenebu-

li diskriminaciul mdgomareobaSi. sxva religiebsac unda hqondeT msgavsi

upiratesobebi. aseTi upiratesobebi SeiZleba aisaxos iusticiis saminis-

tros mier momzadebul kanonproeqtSi. Tu sindisis Tavisuflebisa da

religiuri gaerTianebebis Sesaxeb kanonis safuZvelze saxelmwifo sxva

religiebs mianiWebs imave upiratesobebs, rac eniWeba saqarTvelos mar-

Tlmadidebel eklesias konstituciuri SeTanxmebis mixedviT, saqarTve-

los marTlmadidebeli eklesiisa da sxva religiebis identuri (aradis-

kriminaciuli) mdgomareoba saTanadod iqneba uzrunvelyofili;

g) rac Seexeba kanonproeqts sindisis Tavisuflebisa da religiuri

gaerTianebebis Sesaxeb, misi miReba unda daCqardes, raTa Seiqmnas samarT-

lebrivi baza saqarTveloSi azris, sindisisa da religiis Tavisuflebis

uflebis yovlismomcvelad mowesrigebis mizniT. proeqtis debulebaTa

umravlesoba jerovnad asaxavs evropuli konvenciis debulebebs, rac

uzrunvelyofs adekvatur garantiebs aradiskriminaciis safuZvelze am

uflebiT sargeblobisaTvis. Tumca aris rigi winaaRmdegobebisa kanon-

proeqtsa da konvencias Soris.

konvenciis me-9 muxlis me-2 punqtisagan gansxvavebiT, romelic uSvebs

am uflebis SezRudvis SesaZleblobas religiisa an rwmenis mxolod gam-

ovlinebasTan dakavSirebiT, kanonis me-4 muxlis me-3 punqti iTval-

iswinebs azris, sindisisa da religiis Tavisuflebis uflebis zogadad

SezRudvas da ara mxolod mis gamovlinebasTan dakavSirebiT.

amas garda, kanonproeqtis me-4 muxlis me-3 punqti iTvaliswinebs ufro

vrcel CamonaTvals im kanonieri miznebisas, romelTa gamoc SeiZleba

SeizRudos azris, sindisisa da religiis Tavisuflebis ufleba. konven-

ciis me-9 muxlis me-2 punqti ar iTvaliswinebs iseT kanonier miznebs,

rogorebicaa: ̀ saxelmwifo Tavdacva~ da ̀ konstituciuri wyobileba~. am-

denad, kanonproeqtis me-4 muxlis me-3 punqti ewinaaRmdegeba konvenci-

is me-9 muxlis me-2 punqts. aseve aRsaniSnavia, rom aseTi vrceli CamonaTva-

lis arsebobac ewinaaRmdegeba konstituciis me-19 muxlis me-3 punqts,

romelic miuTiTebs mxolod sxvaTa uflebaze, rogorc erTaderT kanon-

ier mizanze, romlis gamoc SeiZleba SeizRudos azris, sindisisa da re-

ligiis Tavisuflebis ufleba.

kanonproeqtis is debuleba, romlis Tanaxmad, religiur gaerTianebas

SeiZleba uari eTqvas registraciaze, Tu ̀ saxelmwifo religiuri eqsper-

tizis Sedegad dadginda, rom gaerTianeba ar aris religiuri~ (me-13 mux-

lis 1-li punqti), ewinaaRmdegeba evropuli sasamarTlos precedentul

samarTals;

d) rac Seexeba im pirTa samarTlebriv mdgomareobas, romlebic mrwam-

sis gamo uars acxadeben samxedro samsaxuris gavlaze, miuxedavad imisa,
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rom saqarTvelos kanonmdebloba Seesabameba evropuli konvenciis stand-

artebs, saxelmwifom unda gaataros efeqtiani RonisZiebebi, raTa aR-

mofxvras praqtikuli dabrkolebebi am uflebaTa dacvis uzrunvelsayo-

fad;

e) religiuri Semwynareblobis xangrZlivi tradiciis miuxedavad, aSka-

raa, rom amJamad azris, sindisisa da religiis Tavisuflebis uflebis

dacvis mdgomareoba aradamakmayofilebelia. miuxedavad imisa, rom

saxelmwifo xelisufleba atarebs garkveul RonisZiebebs azris, sindis-

isa da religiis Tavisuflebis uflebis dasacavad, aucilebelia bevrad

ufro efeqtiani RonisZiebebis gatareba, raTa uzrunvelyofil iqnes am

uflebis adekvaturi dacva. aseTi RonisZiebebi unda moicavdes religiur

umciresobaTa Seuracxyofis SemTxvevebis saTanado gamoZiebasa da im pir-

Ta gasamarTlebas, romlebmac Selaxes adamianis uflebebi.
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10. konvenciis me-12 muxli –

qorwinebis ufleba da me-7 oqmis me-5

muxli –  meuRleTa Tanasworoba

10.1. evropuli konvencia da misi oqmi: maTi
ganmarteba

konvenciis me-12 muxlis mixedviT:

`saqorwino asaks miRweul mamakacebsa da qalebs aqvT ufleba daqor-

windnen da Seqmnan ojaxi am uflebis ganxorcielebis maregulirebeli

erovnuli kanonmdeblobis Sesabamisad.~

me-7 oqmis me-5 muxlis mixedviT:

`meuRleebi sargebloben kerZo samarTlebrivi xasiaTis Tanabari ufle-

bebiTa da movaleobebiT erTmaneTs Soris da SvilebTan urTierTobaSi,

qorwinebasTan dakavSirebiT, qorwinebis ganmavlobaSi da misi Sewyvetis

SemTxvevaSi. winamdebare muxli xels ar uSlis saxelmwifoebs, gaataron

RonisZiebebi, romlebic saWiroa bavSvTa interesebisaTvis.~ 698

qorwinebisa da ojaxis Seqmnis ufleba mWidro kavSirSia konvenciis me-

8 muxliT gaTvaliswinebuli piradi da ojaxuri cxovrebis uflebasTan,

Tumca am or muxls Soris aris gansxvavebani.

konvenciis me-12 muxli miuTiTebs am uflebis ganxorcielebaze

`erovnuli kanonmdeblobis Sesabamisad.~ miuxedavad imisa, rom SeiZleba

Seiqmnas STabeWdileba, TiTqos konvenciis monawile saxelmwifos aqvs ga-

nusazRvreli uflebamosileba, SezRudos am muxliT ganmtkicebuli

ufleba, aseTi ganmarteba winaaRmdegobrivi iqneboda konvenciis obieqtsa

da mizanTan.699  saqmeze – reesi gaerTianebuli samefos winaaRmdeg (Rees v.
the United Kingdom) – sasamarTlom ganacxada, rom, Tumca igi `eqvemde-

bareba xelSemkvreli saxelmwifoebis erovnul kanonmdeblobas~,

`gaTvaliswinebulma SezRudvebma ar unda SezRudos an daakninos ufle-

ba imgvarad an imdenad, rom uflebis arss ziani miadges.~700

698 konvenciisa da oqmis safuZvelze dacul or uflebas Soris mWidro kavSiris

gamo maTi ganxilva gaerTianda.

699 hameri gaerTianebuli samefos winaaRmdeg (Hamer v. the United Kingdom), komisiis

1979 wlis 13 dekembris moxseneba, N7114/75; aseve ix. draperi gaerTianebuli same-

fos winaaRmdeg (Draper v. the United Kingdom), komisiis 1980 wlis 10 ivlisis mox-

seneba, N8186/78.
700 1986 wlis 17 oqtomberi, Series A no. 106, 50-e punqti.
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erovnulma kanonmdeblobam unda gansazRvros qorwinebis forma, pir-

Ta qmedunarianoba (saqorwino asaki), qorwinebis akrZaluli saxeebi da a.S.

10.1.1. qorwinebis ufleba

adamianis uflebaTa evropulma komisiam da evropulma sasamarTlom

ganixila ramdenime saqme me-12 muxlTan dakavSirebiT, romlebSic ganmcx-

adeblebi amtkicebdnen qorwinebis uflebis xelyofas. me-12 muxliT

gaTvaliswinebuli ufleba gansakuTrebiT mniSvnelovania patimrebsa da

transseqsualebTan/homoseqsualebTan dakavSirebiT.

10.1.1.1. patimrebi

saqmeSi – draperi gaerTianebuli samefos winaaRmdeg (Draper v. the Unit-
ed Kingdom) – ganmcxadebeli, romelic imyofeboda uvado patimrobaSi,

asaCivrebda xelisuflebis uars, mieca misTvis qorwinebis nebarTva. mTa-

vroba amtkicebda, rom, vinaidan ganmcxadebels ar hqonda adre gaTavisu-

flebis perspeqtiva da mas gaTavisuflebamde ar SeeZlo Tavis momaval

meuRlesTan erTad cxovreba, aramarTlzomierad ar izRudeboda misi

qorwinebis ufleba. Tumca komisiam, romelmac daadgina me-12 muxlis dar-

Rveva, ganacxada:

`ar miaCnia damajereblad is, rom ganmcxadebels ar SeeZlo ecxovra

Tavis meuRlesTan erTad an ar hqonoda saqorwino urTierToba sasjelis

moxdis ganmavlobaSi. mamakacsa da qals Soris qorwinebis uflebis arsi ...

samarTlebrivi urTierTobis Camoyalibebaa. maTi gadasawyvetia, surT Tu

ara aseTi urTierTobis damyareba iseT garemoebaSi, romelSic maT ar Seu-

ZliaT Tanacxovreba.~701

saqmeSi – hameri gaerTianebuli samefos winaaRmdeg (Hamer v. the United
Kingdom) – ganmcxadebeli iyo patimari, romelic xuTwlian sasjels ixdi-

da sakuTrebasTan dakavSirebuli danaSaulebis CadenisaTvis. sasjelis

moxdis dawyebidan mokle droSi ganmcxadebelma mimarTa xelisuflebas

Tavis megobar gogonasTan qorwinebis nebarTvis misaRebad. xelisufle-

bam uari ganacxada ganmcxadeblis Txovnaze. ganmcxadebelma ganacxadi

Seitana adamianis uflebaTa evropul komisiaSi gaerTianebuli samefos

mier konvenciis me-12 muxlis darRvevisaTvis. komisiis winaSe mTavroba

amtkicebda, rom mas aqvs moqmedebis didi Tavisufleba ̀ erovnuli kanon-

mdeblobis Sesaxeb~ debulebis mixedviT. am mimarTebiT komisiam aRniSna,

rom uflebis mowesrigebis RonisZiebebma ̀ arasodes ar unda miayenos ziani

uflebis arss.~702 komisiam ganacxada, rom:

`aseTma kanonmdeblobam SeiZleba daadginos formaluri wesebi iseTi

sakiTxebis mimarT, rogorebicaa: Setyobineba, sajarooba da qorwinebis saze-

imo aRniSvnasTan dakavSirebuli formalobebi. ... man aseve SeiZleba daadg-

inos arsebiTi normebi, romlebic emyareba sayovelTaod aRiarebuli

701 1980 wlis 10 ivlisis moxseneba, me-60 punqti.

702 1979 wlis 13 dekembris moxseneba, 61-e punqti.
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sazogadoebrivi interesebidan gamomdinare mosazrebebs. amis magaliTe-

bia normebi qorwinebasTan dakavSirebuli qmedunarianobis, Tanxmobis,

naTesavebs Soris qorwinebis akrZalvis an orcolianobis Tavidan acilebis

Sesaxeb. Tumca ... erovnul kanonmdeblobas ar SeuZlia sxvagvarad SeuzRu-

dos pirs an pirTa kategoriebs sruli qmedunarianoba qorwinebis uflebis

mimarT. mas arc am uflebis ganxorcielebaSi arsebiTad Careva SeuZlia.~703

10.1.1.2. transseqsualebi/homoseqsualebi

saqmeSi – reesi gaerTianebuli samefos winaaRmdeg (Rees v. the United
Kingdom) – ganmcxadebeli, romelmac Seicvala mdedrobiTi sqesi mamro-

biTiT, amtkicebda, rom, inglisis kanonmdeblobiT gamowveuli misi uunar-

oba, daqorwindes qalze, arRvevda konvenciis me-12 muxls. am mimarTebiT

evropulma sasamarTlom ganacxada, rom:

`sasamarTlos azriT, me-12 muxliT garantirebuli qorwinebis ufleba

exeba tradiciul qorwinebas sawinaaRmdego biologiuri sqesis mqone

pirebs Soris. es aseve gamomdinareobs muxlis formulirebidan, romelic

naTels xdis, rom me-12 muxli ZiriTadad exeba qorwinebis, rogorc ojax-

is safuZvlis, dacvas. ...

gaerTianebul samefoSi dawesebul samarTlebriv akrZalvas im pirTa

qorwinebasTan dakavSirebiT, romlebic ar arian sawinaaRmdego biolo-

giuri sqesis, ar SeiZleba aseTi samarTlebrivi Sedegebi hqondes.

Sesabamisad, mocemul saqmeSi ar darRveula konvenciis me-12 muxli.~704

rac SeexebaT homoseqsualebs, komisia miemxro Sexedulebas, rom ho-

moseqsualebs ara aqvT erTmaneTze qorwinebis ufleba.

evropulma komisiam da sasamarTlom aRniSna, rom me-12 muxliT gaTval-

iswinebuli qorwinebis ufleba ar unda ganimartos rogorc ganqorwineb-

is ufleba. saqme – jonstoni irlandiis winaaRmdeg (Johnston v. Ireland) –

TvalsaCinoa am mimarTebiT. 705 xsenebul saqmeSi ganmcxadebeli (b-ni jon-

stoni), romelic gaSorda Tavis meuRles da sxva qalTan cxovrobda,

romelTanac Camoayaliba stabiluri ojaxuri cxovreba, amtkicebda, rom

irlandiis mTavrobis akrZalvam ganqorwinebaze daarRvia me-12 muxliT

gaTvaliswinebuli misi qorwinebis ufleba. evropulma sasamarTlom daad-

gina, rom me-12 muxli ar icavs ganqorwinebis uflebas.706 ganqorwinebis

uflebas arc me-7 oqmis me-5 muxli icavs.

10.1.2. ojaxis Seqmnis ufleba

evropuli komisiisa da sasamarTlos precedentulma samarTalma naTe-

703 iqve, 62-e punqti.

704 1986 wlis 17 oqtomberi, Series A no. 106, 49-e-51-e punqti. komisiis adrindeli perio-

dis sawinaaRmdego mosazrebisaTvis ix. van oosterveiki belgiis winaaRmdeg (Van
Oosterwijk v. Belgium), komisiis moxseneba, 1979 wlis 1 marti, Series B no. 36, 59-e punqti.

705 jonstoni da sxvebi irlandiis winaaRmdeg (Johnston and Others v. Ireland), 1986 wlis

18 dekemberi, Series A no. 112.
706 iqve, 51-e-54-e punqtebi.
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lyo, rom me-12 muxliT gaTvaliswinebuli ojaxis Seqmnis ufleba ganima-

rteba rogorc saxelmwifos valdebuleba, ar Caerios am uflebis ganxor-

cielebaSi. es ufleba gulisxmobs akrZalvas saxelmwifo organoebisaTvis,

Caerion  ojaxis SeqmnaSi (magaliTad, kontraceptivebis savaldebulo

gamoyenebis an iZulebiTi sterilizaciis, an abortis ganxorcielebis val-

debulebis dakisrebis gziT).707 me-12 muxli ar akisrebs saxelmwifos val-

debulebas, uzrunvelyos ojaxis ekonomikuri keTildReoba, magaliTad,

ojaxis SenaxvisaTvis finansuri saxsrebiT uzrunvelyofis gziT.

komisiam ganixila ramdenime saqme, romlebSic wamoiWra Svilad ayvanis

sakiTxi me-12 muxlTan mimarTebiT da daadgina, rom me-12 muxli ar icavs

Svilad ayvanis uflebas. amdenad, me-12 muxlis mixedviT, saxelmwifos

ara aqvs valdebuleba Svilad ayvanis sistemasTan dakavSirebiT. saqmeSi

niderlandebis winaaRmdeg ganmcxadebeli, martoxela mamakaci, romelic

ramdenime wlis ganmavlobaSi uvlida mitovebul bavSvs, amtkicebda, rom

xelisuflebis uari, daerToT misTvis am bavSvis Svilad ayvanis neba, ar-

Rvevda konvenciis me-12 muxliT gaTvaliswinebul ojaxis Seqmnis ufle-

bas. komisiam ganacxada, rom:

`es debuleba ar uzrunvelyofs qorwinebis gareSe dabadebuli bavSve-

bis Svilad ayvanis uflebas. me-12 muxli, faqtobrivad, iTvaliswinebs

qorwinebasa da ojaxis Seqmnas, rogorc erT uflebas.

Tumca maSinac ki, Tu vivaraudebT, rom ojaxis Seqmnis ufleba SeiZle-

ba ganxilul iqnes qorwinebisagan damoukideblad, problema ar gvardeba.

me-12 muxli, faqtobrivad, aRiarebs saTanado asakis miRwevis SemTxveva-

Si mamakacisa da qalis uflebas, Seqmnan ojaxi, anu hyavdeT Svilebi. wyvi-

lis arseboba fundamenturia ...~.708

10.1.3. meuRleTa Tanasworoba (me-7 muxlis me-5 punqti)

me-7 muxlis me-5 punqtis Tanaxmad, Tanasworoba unda iqnes uzrunvely-

ofili Tavad meuRleebs Soris urTierTobaSi, maTi sakuTrebis mimarT da

SvilebTan urTierTobaSi. am debulebis formulirebidan (`meuRleebi~)

gamomdinareobs, rom igi dauqorwinebel pirebze ar vrceldeba.

oqmis ganmartebiTi moxsenebis mixedviT, `muxli ar exeba samarTlis

sxva dargebs, rogorebicaa: administraciuli, sagadasaxado, sisxlis, so-

cialuri, saeklesio da SromiTi samarTali.~

707 D. Harris, M. O’Boyle, C. Warbrick, Law of the European Convention on Human Rights, 1995,
440.

708 N6482/74, 1975 wlis 10 ivlisi, D.R. 7, 77.
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10.2. saqarTvelos kanonmdebloba

10.2.1. saqarTvelos konstitucia

saqarTvelos konstituciis 36-e muxlis mixedviT:

`1. qorwineba emyareba meuRleTa uflebriv Tanasworobasa da nebayo-

flobas.

2. saxelmwifo xels uwyobs ojaxis keTildReobas. ...~

konstituciis 36-e muxlis 1-li punqti gansakuTrebiT mniSvnelovania

konvenciis me-12 muxlsa da me-7 oqmis me-5 muxlTan mimarTebiT. igi

yuradRebas amaxvilebs Semdeg or elementze: a) meuRleebs aqvT Tanas-

wori uflebebi urTierTobaSi; da b) qorwineba emyareba Tavisufal nebas.

miuxedavad imisa, rom konstituciis debuleba sakmaod lakoniuria da

misi formulireba gansxvavdeba konvenciis me-12 muxlisa da me-7 oqmis

me-5 muxlis formulirebisagan, SeiZleba mravali msgavsebis aRmoCena.

konstituciis 36-e muxlis 1-li punqti ar iTvaliswinebs in expresso,

rom pirebs aqvT qorwinebis ufleba. Tumca, vinaidan 1-li punqti adgens,

rom qorwineba emyareba meuRleTa uflebriv Tanasworobasa da nebayo-

flobas, udavoa, pirebs aqvT qorwinebis ufleba. kanonmdeblis ganzraxva

aseTi rom ar yofiliyo, 1-li punqti aq ar iqneboda gaTvaliswinebuli.

konstituciaSi arc pirdapiri miTiTebaa ojaxis Seqmnis uflebaze.

SeiZleba imis mtkiceba, rom es ufleba gamomdinareobs me-2 punqtidan.

naTelia, rom ori ufleba (qorwinebis ufleba da ojaxis Seqmnis ufleba)

mWidrod aris dakavSirebuli. sityva ̀ ojaxze~ miTiTebis safuZvelze Sei-

Zleba imis mtkiceba, rom pirebs aqvT ara mxolod qorwinebis, aramed ojax-

is Seqmnis ufleba. miuxedavad imisa, rom evropuli sasamarTlos prece-

dentuli samarTliT ojaxis Seqmnis ufleba ganimarta ZiriTadad rogorc

saxelmwifos valdebuleba, ar Caerios am uflebis ganxorcielebaSi, kon-

stitucia adgens saxelmwifos valdebulebas, man gaataros RonisZiebebi

ojaxis keTildReobis xelSesawyobad.

konvenciis me-12 muxlisagan gansxvavebiT, konstituciis 36-e muxli

ar azustebs (is mxolod miuTiTebs sityva `meuRleebze~), saqarTvelos

samarTlebrivi sistemiT mxolod mamakacisa da qalis mier SeiZleba Seiqm-

nas ojaxi Tu ara.

rac Seexeba me-7 oqmis me-5 muxliT gaTvaliswinebul meuRleTa Tan-

asworobas, konstituciis 36-e muxlis 1-li punqti adgens, rom qorwineba

emyareba meuRleTa uflebriv Tanasworobas, Tumca konstitucia ar

uTiTebs meuRleTa movaleobebis Tanasworobaze. konstitucia arc meuR-

leTa Soris kerZo samarTlebrivi xasiaTis uflebaTa/movaleobaTa da

TavianT SvilebTan urTierTobaSi Tanasworobaze miuTiTebs.
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zogadad SeiZleba gakeTdes daskvna: miuxedavad imisa, rom kon-

stituciisa da konvenciis me-12 muxlisa da me-7 oqmis me-5 muxlis formu-

lirebebi gansxvavdeba, isini Seesabamebian erTmaneTs.

10.2.2. samoqalaqo kanonmdebloba

konstituciis debuleba Zalze zogadia qorwinebis uflebasTan dakav-

SirebiT, Tumca kanonmdebloba iTvaliswinebs konkretul debulebebs

qorwinebisa da ojaxis Seqmnis uflebasTan mimarTebiT. saqarTvelos samo-

qalaqo kodeqsi (1997 wlis 26 ivnisi) gansakuTrebiT mniSvnelovania am

TvalsazrisiT.

Tanaxmad saqarTvelos samoqalaqo kodeqsis mexuTe wignisa, romel-

ic awesrigebs saojaxo samarTlis sakiTxebs, `qorwineba ojaxis Seqmnis

mizniT qalisa da mamakacis nebayoflobiTi kavSiria, romelic registrire-

bulia moqalaqeTa mdgomareobis registraciis saxelmwifo organoSi.~

(1106-e muxli).709

samoqalaqo kodeqsis mixedviT, qorwinebisaTvis aucilebelia mxolod:

a) saqorwino asakis miRweva da b) dasaqorwinebel pirTa Tanxmoba (1107-e

muxli). kodeqsi adgens saqorwino asaks, romelic ganisazRvreba 18 wliT

(1108-e muxli).710

samoqalaqo kodeqsi aseve adgens, rom ̀ qorwinebis registracia xdeba

moqalaqeobrivi mdgomareobis registraciis organoSi dasaqorwinebel

pirTa mier arCeuli adgilis mixedviT.~ (1111-e muxli).

samoqalaqo kodeqsis zemoT moSveliebuli debulebebi naTelyofs,

rom evropuli konvenciis standartebi srulad aisaxeba saqarTvelos

samoqalaqo kanonmdeblobaSi. qorwinebis ganmarteba Seicavs konvenciis

me-12 muxlis mraval elements. konvenciis me-12 muxlis msgavsad, samo-

qalaqo kodeqsi adgens, rom qorwineba aris kavSiri mamakacsa da qals So-

ris. amdenad, saqarTvelos kanonmdebloba aRiarebs, rom mxolod saw-

inaaRmdego biologiuri sqesis pirebs SeuZliaT daqorwineba, rac Seesa-

bameba evropuli konvenciis me-12 muxlis amJamindel ganmartebas.

rac Seexeba praqtikas, erTi da imave biologiuri sqesis mqone pirebis

mier moqalaqeobrivi mdgomareobis registraciis organosaTvis mimarTvis

vercerTi SemTxveva ver iqna dadgenili.

konvenciis me-12 muxlis Sesabamisad, romlis Tanaxmad, mamakacsa da

qals aqvT ara mxolod qorwinebis, aramed aseve ojaxis Seqmnis ufleba,

samoqalaqo kodeqsi iTvaliswinebs, Tumca gansxvavebuli formiT, rom

mamakacsa da qals aqvT rogorc qorwinebis, ise ojaxis Seqmnis ufleba

(`qorwineba ojaxis Seqmnis mizniT nebayoflobiTi kavSiria ...~).711

709 samoqalaqo kodeqsis teqsti da misi Targmani inglisur enaze xelmisawvdomia

IRIS-is internet-gverdze: [www.iris.ge].
710 Tumca 1108-e muxlis me-2 punqti iTvaliswinebs, rom gamonaklis SemTxvevaSi

dasaSvebia piris qorwineba 16 wlis asakidan.

711 ix. saqarTvelos samoqalaqo kodeqsis komentarebi, mexuTe wigni, 2002 weli, gv.

24.
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rogorc aRiniSna, saqarTvelos kanonmdeblobiT qorwinebis registra-

cia xdeba moqalaqeobrivi mdgomareobis registraciis organoSi. meuR-

leTa ufleba-movaleobebs warmoSobs mxolod moqalaqeobrivi mdgomar-

eobis registraciis organoSi registrirebuli daqorwineba (1151-e mux-

li). amdenad, mamakacsa da qals Soris dauregistrirebeli kavSiri ar miiC-

neva qorwinebad saqarTvelos kanonmdeblobis mixedviT.712

konvenciis me-12 oqmis, evropuli komisiisa da evropuli sasamarTlos

ganmartebebisagan gansxvavebiT, saqarTvelos kanonmdebloba aRiarebs

ganqorwinebis uflebas (1122-e muxli).

saqarTvelos samoqalaqo kodeqsiT gaTvaliswinebul qorwinebis

samoqalaqo registraciam SeiZleba wamoWras sakiTxi eklesiis mier Ses-

rulebuli qorwinebis statusis Sesaxeb. unda aRiniSnos, saqarTvelos

saxelmwifosa da saqarTvelos samociqulo avtokefaliur marTlma-

didebel eklesias Soris konstituciuri SeTanxmebis me-3 muxli iTval-

iswinebs, rom: `saxelmwifo aRiarebs eklesiis mier Sesrulebul

jvrisweras kanonmdeblobiT dadgenili wesiT~. saqarTvelos marTlma-

didebeli eklesiis mier Sesrulebuli jvrisweris aRiarebam SeiZleba

wamoWras sxva eklesiebis mier Sesrulebuli qorwinebis statusis sakiTxi,

konvenciis me-14 muxlisa da me-12 oqmis mixedviT.

rac Seexeba meuRleTa Tanasworobas, saqarTvelos kanonmdebloba ay-

alibebs sakmaod detalur wesebs am mimarTebiT. samoqalaqo kodeqsi

iTvaliswinebs zogad debulebas meuRleTa Tanasworobis Sesaxeb. igi

adgens, rom ̀ saojaxo urTierTobebSi meuRleebi sargebloben Tanabari

piradi da qonebrivi uflebebiT da ekisrebaT Tanabari movaleobebi.~

(1152-e muxli).

kodeqsi pirdapir krZalavs diskriminacias meuRleebs Soris. kodeq-

sis mixedviT, `daqorwinebisas da saojaxo urTierTobebSi ar daiSveba

uflebaTa pirdapiri an arapirdapiri SezRudva, pirdapiri an arapirda-

piri upiratesobis miniWeba warmoSobis, socialuri da qonebrivi mdgo-

mareobis, rasobrivi da erovnuli kuTvnilebis, sqesis, ganaTlebis, enis,

religiisadmi damokidebulebis, saqmianobis saxeobisa da xasiaTis, sacx-

ovrebeli adgilisa da sxva garemoebaTa mixedviT.~ (1153-e muxli).

meuRleTa Tanasworobis Sesaxeb zogadi debulebis garda, saqarTve-

los kanonmdebloba iTvaliswinebs konkretul garantiebs Tanasworobis

Sesaxeb. samoqalaqo kodeqsis 1159-e muxlis mixedviT: ̀ TanasakuTrebaSi

arsebul qonebaze meuRleebs aqvT Tanabari uflebebi. am qonebis floba,

sargebloba da gankargva xorcieldeba meuRleTa urTierTSeTanxmebiT.~

samoqalaqo kodeqsi iTvaliswinebs meuRleTa uflebebisa da movale-

obebis Tanasworobas ara mxolod maT Soris urTierTobaSi, aramed aseve

Svilebis mimarT. 1197-e muxli adgens, rom ̀ Svilebis mimarT mSoblebs Tan-

abari ufleba-movaleobebi aqvT. ...~ Svilebis mimarT mSoblebis Tanas-

woroba SeiZleba problemuri gaxdes ramdenime mSoblis SemTxvevaSi. aseTi

mdgomareoba SeiZleba warmoiSvas mSoblebis ganqorwinebisa da erT-erTi

712 iqve, gv. 37.
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mSoblis mier sxva pirze qorwinebis SemTxvevaSi, romelTanac Svils Sei-

Zleba msgavsi urTierToba Camouyalibdes. miuxedavad imisa, rom aseTi

mdgomareoba pirdapir ar aris mowesrigebuli kodeqsiT, igi iTvaliswinebs

princips – `Svilis interesebis sasikeTod~, rac adekvaturad pasuxobs

problemas, romelic SeiZleba warmoiSvas praqtikaSi.713

me-7 oqmis me-5 punqtTan saqarTvelos kanonmdeblobis Sesabamisobis

analizi naTels hfens imas, rom Tanasworobis Sesaxeb kanonmdeblobiT

gaTvaliswinebuli standartebi srulad asaxavs oqmis me-5 muxlis stand-

artebs. me-5 muxlis msgavsad, samoqalaqo kodeqsi pirdapir adgens, rom

saojaxo urTierTobebSi meuRleebi sargebloben Tanabari uflebebiT da

ekisrebaT Tanabari movaleobani.714 miuxedavad imisa, rom saqarTvelos

kanonmdeblobis xsenebuli formulireba gansxvavebulia, saqarTvelos

kanonmdeblobiTa da oqmiT dadgenili samarTlebrivi standartebi igivea.

me-7 oqmis me-5 muxli iTvaliswinebs, rom meuRleebi sargebloben Tan-

abari uflebebiTa da movaleobebiT TavianT SvilebTan urTierTobaSi.

saqarTvelos samoqalaqo kodeqsi adgens aseT standarts im debulebis

mixedviT, romelic uzrunvelyofs Svilebis mimarT mSoblebis Tanaswor

uflebebsa da movaleobebs.

saqarTvelos kanonmdebloba aseve Seesabameba me-7 oqmis me-5 muxls,

vinaidan uzrunvelyofs meuRleTa Tanasworobas ganqorwinebis

SemTxvevaSi. samoqalaqo kodeqsi adgens, rom ̀ Svilebis mimarT mSoblebs

aqvT Tanabari uflebebi da ekisrebaT Tanabari movaleobebi im SemTxveva-

Sic, roca isini ganqorwinebulni arian.~

SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmdebloba sru-

lad Seesabameba adamianis uflebaTa evropuli konvenciis standartebs

qorwinebisa da ojaxis Seqmnis uflebis mimarT, iseve rogorc meuRleTa

Tanasworobis sakiTxTan dakavSirebiT.

10.2.3. kanonmdebloba patimarTa samarTlebrivi

mdgomareobis Sesaxeb

kanoni ̀ patimrobis Sesaxeb~ (1999 wlis 22 ivlisi) awesrigebs saqarTve-

los teritoriaze patimrobasTan, rogorc sasjelis RonisZiebis aR-

srulebasTan, dakavSirebul urTierTobebs, gansazRvravs patimrobis

aRsrulebis organoTa sistemas da struqturas, aRsrulebis principebsa

da wesebs, patimarTa socialuri da samarTlebrivi dacvis garantiebs.

713 1198-e muxlis 1-li punqtis mixedviT: `mSoblebi uflebamosilni da movaleni

arian aRzardon TavianTi Svilebi, izrunon maTi fizikuri, gonebrivi, sulieri

da socialuri ganviTarebisaTvis, aRzardon isini sazogadoebis Rirseul wevre-

bad, maTi interesebis upiratesi gaTvaliswinebiT.~ amave muxlis me-4 punqti

adgens: `mSoblebis ufleba ar SeiZleba gamoyenebul iqnes Svilebis interesebis

sawinaaRmdegod.~

714 ix. saqarTvelos samoqalaqo kodeqsis komentarebi, mexuTe wigni, 2002 weli, gv.

25, 100-101.
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saqarTvelos kanonmdeblobiT, patimarTa qorwinebis uflebis regu-

lireba gansakuTrebiT mniSvnelovania konvenciis me-12 muxliT Camoyal-

ibebul standartebTan mimarTebiT. kanoni ̀ patimrobis Sesaxeb~ ar iTval-

iswinebs debulebas, romelic adgens, rom patimrebs aqvT qorwinebis

ufleba. is ar Seicavs arc procedurul wesebs patimarTa qorwinebis

uflebis Sesaxeb da arc adgens, rom gamonaklisis saxiT, cixeSi SeiZleba

Sesruldes qorwinebis ceremonia. sainteresoa imis dadgena, iTval-

iswinebs Tu ara saqarTvelos kanonmdebloba msjavrdebuli piris droe-

biT ganTavisuflebas daqorwinebis mizniT.

msjavrdebuli piris droebiT ganTavisuflebasTan dakavSirebiT sain-

tereso debulebebi gaTvaliswinebulia kanoniT ̀ patimrobis Sesaxeb~. kan-

onis 49-e muxlis me-2 punqtis mixedviT, sasjelaRsrulebis dawesebuleb-

is administracias SeuZlia misces ufleba msjavrdebuls, gansakuTrebul

SemTxvevaSi, pirad garemoebebTan dakavSirebiT, droebiT datovos dawe-

sebulebis teritoria, Tu miRebuli iqneba sarwmuno cnoba axlo naTesav-

is gardacvalebis an sicocxlisaTvis saSiSi avadmyofobis SemTxvevaSi,

stiqiuri ubedurebis dros, ramac mniSvnelovani materialuri ziani miay-

ena msjavrdebuls an mis ojaxs. me-3 punqtis mixedviT, dawesebulebis

droebiTi datovebis vada ar unda aRematebodes 7 dRes.

49-e muxlis me-5 punqti iTvaliswinebs, rom sasjelaRsrulebis dawe-

sebulebidan gareT xanmokle gasvlis ufleba eZleva dawesebulebaSi myof

msjavrdebuls dawesebulebis direqtoris wardginebiTa da prokuroris

TanxmobiT, msjavrdebulis pirovnebisa da Cadenili danaSaulis simZimis

gaTvaliswinebiT. Tu miRebuli gadawyvetileba dadebiTia, dawesebuleb-

is direqtori adgens msjavrdebulis gamcilebel TanamSromelTa raode-

nobas.

iusticiis ministris brZaneba `sasjelaRsrulebis dawesebulebis

droebiTi datovebis wesis Sesaxeb~ ar iTvaliswinebs patimris droebiT

ganTavisuflebas qorwinebis gamo. 715

`patimrobis Sesaxeb~ kanonis 90-e muxli aseve iTvaliswinebs, rom ar-

sebiT da gadaudebel pirad an samarTlebriv saqmeebze, rac moiTxovs pa-

timris716  uSualo monawilebas, gamomZieblis SuamdgomlobiT sasamarT-

los SeuZlia gasces patimris xanmokle gaTavisuflebis nebarTva sami

dRis vadiT.

`patimrobis Sesaxeb~ kanonidan naTelia, rom igi msjavrdebuli piris

arc droebiT ganTavisuflebas iTvaliswinebs da arc gansazRvravs cixe-

Si qorwinebis ceremoniis Sesrulebis proceduras. kanoni mxolod CamoTv-

lis im mizezebs, romelTa gamoc msjavrdebuli piri SeiZleba droebiT

ganTavisufldes. es mizezebia: axlo naTesavis gardacvaleba an sicocx-

lisaTvis saSiSi avadmyofoba, stiqiuri ubedureba, ramac mniSvnelovani

materialuri ziani miayena msjavrdebuls an mis ojaxs.

715 brZaneba 364, 1999 wlis 28 dekemberi.

716 `patimrobis Sesaxeb~ kanoniT, patimari ganimarteba rogorc braldebuli piri.
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rac Seexeba sisxlis samarTlis danaSaulis CadenaSi braldebul pirs,

kanonis 90-e muxli sakmaod bundovania, vinaidan zogadad uTiTebs ̀ arse-

biT da gadaudebel pirad an samarTlebriv saqmeebze.~

saqarTvelos sisxlis samarTlis saproceso kodeqsi awesrigebs mniS-

vnelovan samarTlebriv sakiTxebs qorwinebis uflebasTan dakavSirebiT.

kodeqsis 136-e muxli aregulirebs piris samarTlebriv mdgomareobas,

romlis mimarTac gamoiyeneba sisxlis saproceso samarTlebrivi iZuleb-

is RonisZieba. 1-li punqti adgens, rom piri, romlis mimarTac gamoiyeneba

sisxlis saproceso samarTlebrivi iZulebis RonisZieba, inarCunebs kon-

stituciur statuss, moqalaqeobas, samarTalsubieqtobas da sargeblobs

saxelmwifos dacviT. Tumca 1360-e muxlis me-3 punqti adgens im ufleba-

Ta CamonaTvals, romlebic izRudeba. igi adgens, rom dakavebul, dapa-

timrebul an samedicino dawesebulebaSi eqspertizisaTvis moTavsebul

pirs ganaCenis kanonier ZalaSi Sesvlamde unarCundeba, inter alia, qorwinebis

ufleba. am debulebidan gamomdinareobs, rom ganaCenis kanonier ZalaSi

Sesvlamde TavisuflebaaRkveTil pirs SeuZlia isargeblos qorwinebis

uflebiT. am debulebidan aseve gamomdinareobs, rom ganaCenis kanonier

ZalaSi Sesvlis Semdeg dakavebul, dapatimrebul an samedicino dawese-

bulebaSi eqspertizisaTvis moTavsebul pirs aRar SeuZlia isargeblos

qorwinebis uflebiT. SeiZleba gamoiTqvas varaudi, rom, am debulebis

mixedviT, es pirebi SeZleben qorwinebis uflebiT sargeblobas maTi gan-

Tavisuflebis Semdeg.

amdenad, sisxlis samarTlis saproceso kodeqsis mixedviT, ganaCenis

kanonier ZalaSi Sesvlidan mis ganTavisuflebamde dakavebuli, dapatim-

rebuli an samedicino dawesebulebaSi eqspertizisaTvis moTavsebuli

piri ar sargeblobs qorwinebis uflebiT. bunebrivia, rom piri, romelsac

misjili aqvs uvado patimroba, sisxlis samarTlis saproceso kodeqsis

mixedviT, moklebulia qorwinebis uflebiT sargeblobis SesaZleblobas

ganaCenis kanonier ZalaSi Sesvlidan.

amasTanave, saqarTvelos samoqalaqo kodeqsis mixedviT, patimroba ar

Sedis daqorwinebis damabrkolebel garemoebaTa CamonaTvalSi.717

saqarTvelos samoqalaqo kodeqsis safuZvelze, vinaidan patimroba ar

Sedis daqorwinebis damabrkolebel garemoebaTa CamonaTvalSi, moqalaqe-

obrivi mdgomareobis registraciis organos ar SeuZlia uari ganucxados

msjavrdebul pirs qorwinebaze.

praqtikaSi mdgomareoba, rogorc Cans, naklebad problemuria, vidre

is, rac kanonmdeblobiT aris gaTvaliswinebuli. miRebuli informaciis

mixedviT, miuxedavad imisa, rom dadgenilia msjavrdebul pirTa qor-

717 samoqalaqo kodeqsis 1120-e muxlis mixedviT, romelic exeba qorwinebis dama-

brkolebel garemoebebs, daqorwineba ar daiSveba:

- im pirTa Soris, romelTagan Tundac erTi daqorwinebulia sxvasTan;

- pirdapir aRmavali an damavali Stos naTesavebs Soris;

- RviZl da agreTve araRviZl da-Zmas Soris;

- mSvilebelsa da naSvilebs Soris;

- im pirebs Soris, romelTagan Tundac erTi suliT avadmyofobis an  Wkuasusto-

bis gamo sasamarTlos mier cnobilia qmeduunarod.
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winebis mxolod ramdenime SemTxveva, praqtikaSi patimrebis Txovnebi

qorwinebis Sesaxeb kmayofildeba. marTalia, msjavrdebuli pirebi ar

Tavisufldebian cixidan qorwinebis ceremoniis Sesasruleblad, praq-

tikaSi es xdeba cixis teritoriaze. patimris qorwineba registrirdeba

moqalaqeobrivi organos registraciis warmomadgenlis mier, romelsac

iwveven am mizniT.

10.3. daskvnebi da rekomendaciebi

a) zogadad SeiZleba gakeTdes daskvna, rom saqarTvelos kanonmde-

bloba Seesabameba konvenciis me-12 muxlisa da me-7 oqmis me-5 muxliT

gaTvaliswinebul standartebs;

b) Tumca saqarTvelos kanonmdeblobis debulebebi msjavrdebul pir-

Ta qorwinebis uflebasTan dakavSirebiT aradamakmayofilebelia konven-

ciis me-12 muxlTan maTi Sesabamisobis TvalsazrisiT. sisxlis samarTlis

saprocesi kodeqssa da ̀ patimrobis Sesaxeb~ kanonSi (da mis safuZvelze

miRebul debulebebSi) unda Sevides damatebebi, raTa pirdapir iqnes

uzrunvelyofili msjavrdebul pirTa qorwinebis ufleba, riTac isini

sargebloben praqtikulad.
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11. me-4 oqmis 1-li muxli –

Tavisuflebis aRkveTis akrZalva

saxelSekrulebo valdebulebis

Seusruleblobis gamo

11.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-4 oqmis 1-li muxlis mixedviT:

`aravis SeiZleba aRekveTos Tavisufleba mxolod saxelSekrulebo

valdebulebis Sesrulebis SeuZleblobis safuZvelze~.

me-4 oqmis 1-li muxlis moTxovnebidan gamomdinare, akrZalulia piris

dapatimreba mxolod im mizeziT, rom mas ar SeuZlia valis gadaxda. am

muxlis moqmedeba SeiZleba gavrceldes cixis gareT Tavisuflebis xan-

mokle aRkveTazec ki. adamianis uflebaTa evropulma komisiam aRniSna,

rom es muxli miznad isaxavs, akrZalos Tavisuflebis aRkveTis nebismieri

forma, romelic mxolod piris mier saxelSekrulebo valdebulebebis

Sesrulebis SeuZleblobiTaa ganpirobebuli.

araferi uSlis xels Tavisuflebis aRkveTas, Tu arsebobs sxva faq-

torebic, garda valis gadaxdis an saxelSekrulebo valdebulebis Ses-

rulebis SeuZleblobisa. magaliTad, Tu piri, Tavis sakuTrebaSi arsebu-

li saSualebebis miuxedavad, ganzrax aridebs Tavs valdebulebis Ses-

rulebas, igi SeiZleba dakavebul iqnes konvenciis me-5 muxlis 1-li (b)

punqtis Sesabamisad. SeiZleba piri dakavebul iqnes kreditoris moTx-

ovnis safuZvelze ficis qveS werilobiTi Cvenebis CamorTmevis mizniT.

11.2. saqarTvelos kanonmdebloba

konstituciis me-18 muxli adgens, rom adamianis Tavisufleba xelSeu-

valia. Tavisuflebis aRkveTa an piradi Tavisuflebis sxvagvari SezRud-

va dauSvebelia sasamarTlos gadawyvetilebis gareSe. am muxlis moTxov-

naTa darRveva isjeba kanoniT.

saqarTvelos kanonmdebloba ar iTvaliswinebs normas, romelic pir-

dapir dauSvebda Tavisuflebis aRkveTas mxolod saxelSekrulebo val-

debulebis Sesrulebis SeuZleblobis gamo. saqarTvelos samarTlebriv

sistemaSi Tavisuflebis aRkveTa mxolod sisxlis samarTlis kanonmde-
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blobis darRvevis Sedegad xdeba, Tumca saqarTvelos kanonmdebloba

konvenciis me-4 oqmis 1-l muxlTan dakavSirebiT garkveuli eWvis safuZv-

els iZleva:

`gakotrebis saqmeTa warmoebis Sesaxeb~ kanonis Sesabamisad, sasamarT-

loSi gakotrebis saqmis warmoebisas gamoiyeneba saqarTvelos samoqalaqo

saproceso kanonmdeblobiT dadgenili wesi. miuxedavad amisa, mizanSe-

wonilad migvaCnia, ufro dawvrilebiT ganvixiloT am kanonis me-14 mux-

li, romelic valauvali movalis uzrunvelyofisaTvis gansakuTrebuli

RonisZiebebis ganxorcielebas iTvaliswinebs. am muxlis 1-li punqti

adgens, rom gakotrebis masis uzrunvelyofis mizniT sasamarTlos Seu-

Zlia valauvali movalis mimarT ganaxorcielos uzrunvelyofis iseTi

gansakuTrebuli RonisZieba, rogoricaa movalis iZulebiT miyvana sasa-

marTloSi. ZiriTadad, aRniSnuli debuleba ar ewinaaRmdegeba konvenci-

is me-4 oqmis 1-l muxls. amavdroulad, kanonis amave muxlis me-2 punqtis

mixedviT, saqmis garemoebidan gamomdinare, sasamarTlom SeiZleba

uzrunvelyofis sxva gansakuTrebuli RonisZiebebic ganaxorcielos. es

blanketuri norma garkveulwilad scildeba me-4 oqmis 1-li muxlis mniS-

vnelobas, vinaidan gansxvavebuli interpretaciis saSualebas iZleva.

11.3. daskvnebi da rekomendaciebi

mTlianobaSi saqarTvelos kanonmdebloba Seesabameba konvenciis me-4

oqmis 1-li muxlis moTxovnebs, Tumca ̀ gakotrebis saqmeTa warmoebis Ses-

axeb~ kanonis me-14 muxlis me-2 punqti xelaxla unda iqnes ganxiluli,

raTa arsebuli blanketuri norma Seicvalos im RonisZiebaTa amomwuravi

nusxiT, romelTa ganxorcieleba daSvebulia am kanoniT.
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12. me-4 oqmis me-3 muxli – piris

gaZevebis akrZalva im saxelmwifodan,

romlis moqalaqec is aris

12.1. evropuli konvencia da misi ganmarteba

konvenciis me-4 oqmis me-3 muxli adgens:

`1. aravin SeiZleba gaaZevon individualuri Tu koleqtiuri RonisZie-

bis gziT im saxelmwifos teritoriidan, romlis moqalaqec is aris.

2. aravis SeiZleba CamoerTvas im saxelmwifos teritoriaze Sesvlis

ufleba, romlis moqalaqec is aris.~

me-4 oqmis me-3 muxlis ori punqtiT gaTvaliswinebuli dacva vrceldeba

saxelmwifos moqalaqeebze. me-3 muxli icavs saxelmwifos moqalaqeebs

sakuTari qveynidan individualuri Tu koleqtiuri gziT gaZevebisagan.

ismis kiTxva, SesaZlebelia Tu ara moqalaqeobis CamorTmeva Semdgomi

gaZevebis mizniT. magaliTad, amgvari situacia SeiZleba warmoiqmnas im

SemTxvevaSi, rodesac pirs aqvs ormagi moqalaqeoba (erT-erTi saxelmwi-

fos moqalaqeobis CamorTmevis SemTxvevaSi piri ar gaxdeba moqalaqeobis

armqone piri) da, rodesac saxezea garkveuli damatebiTi mizezebi misi

erT-erTi qveynidan (oridan) gasaZeveblad. strasburgis precedentuli

samarTlis kuTxiT am problemis SesaZlo gadawyvetis gzebi sakmaod bun-

dovania. miuxedavad amisa, mizanSewonilia am sakiTxis ganxilva saqarTve-

los kanonmdeblobis farglebSi, rac problemis arsSi ukeT garkvevis Ses-

aZleblobas mogvcems.

amasTanave, sagulisxmoa is garemoeba, rom sakmaod mcire raodenobis

sasamarTlo precedenti arsebobs im principis mniSvnelobis dasazuste-

blad, romlis Sesabamisad, aravis SeiZleba CamoerTvas im saxelmwifos

teritoriaze Sesvlis ufleba, romlis moqalaqec aris igi. es ufleba,

agreTve, gamomdinareobs saerTaSoriso CveulebiTi samarTlidan. amgvari

situacia SeiZleba warmoiqmnas maSin, rodesac saxelmwifo arTmevs pirs

moqalaqeobas da, amavdroulad, arTmevs mas teritoriaze Sesvlis ufle-

bas. sabednierod, bolo periodSi evropuli konvenciis monawile saxelmwi-

foTa praqtikaSi amgvari precedenti ar yofila.
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12.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis Tanaxmad, saqarTvelos moqalaqis gaZeve-

ba saqarTvelodan akrZalulia. garda amisa, dauSvebelia saqarTvelos

moqalaqis ucxo saxelmwifosaTvis gadacema, garda saerTaSoriso

xelSekrulebebiT gaTvaliswinebuli SemTxvevebisa. gadawyvetileba mo-

qalaqis gadacemis Sesaxeb SeiZleba gasaCivrdes sasamarTloSi (me-13 mux-

lis me-3 da me-4 punqtebi).

am uflebis garkveuli aspeqtebi 22-e muxlis me-2 punqtSia         gaTval-

iswinebuli, romlis Sesabamisad, `yvelas, vinc kanonierad imyofeba

saqarTveloSi, SeuZlia Tavisuflad gavides saqarTvelodan. saqarTve-

los moqalaqes SeuZlia Tavisuflad Semovides saqarTveloSi~. amasTan,

am muxlis momdevno punqtSi gakeTebulia daTqma, romlis mixedviT, kanon-

iT gaTvaliswinebul SemTxvevebSi aRniSnuli ufleba SeiZleba SeizRu-

dos ̀ demokratiuli sazogadoebis arsebobisaTvis aucilebeli saxelmwi-

fo uSiSroebis an sazogadoebrivi usafrTxoebis uzrunvelyofis, jan-

mrTelobis dacvis, danaSaulis Tavidan acilebis an marTlmsajulebis

ganxorcielebis mizniT~.

rac Seexeba gadaadgilebisa da sacxovrebeli adgilis arCevis Tavisu-

flebas, 22-e muxliT garantirebuli ufleba ar aris absoluturi da, kon-

stituciis 46-e muxlis 1-li punqtis Tanaxmad, SeiZleba SeizRudos kanon-

iT sagangebo an saomari mdgomareobis dros.

es aris konstituciis erTaderTi debuleba, romelic gansaxilvel

muxlTan Sesabamisobis TvalsazrisiT garkveul eWvs badebs. saqme is aris,

rom konvencia ar iTvaliswinebs raime SezRudvas sakuTar qveyanaSi mo-

qalaqis SemosvlasTan dakavSirebiT, xolo saqarTvelos konstitucia

Seicavs amgvar debulebas. amitom sasurveli iqneboda im mizezebis kano-

nierebisa da mizanSewonilobis gadasinjva, romelTa safuZvelze

saqarTvelos moqalaqeebs SeiZleba SeezRudoT saqarTveloSi dabruneb-

is ufleba.

12.2.1. sxvadasxva statistikuri monacemi

naturalizaciisa da moqalaqeobis Sewyvetis

sakiTxebTan dakavSirebiT

arsebuli oficialuri monacemebis mixedviT, 2000 wels saqarTvelos

moqalaqeoba SeiZina 61-ma pirma, masze uari ganacxada 460-ma pirma. sxva

qveynis moqalaqeobis miRebasTan dakavSirebiT saqarTvelos moqalaqeoba

Seuwyda 144 pirs.

2001 wels saqarTvelos moqalaqeoba SeiZina 63-ma pirma, masze uari ga-

nacxada 392-ma pirma. sxva qveynis moqalaqeobis miRebasTan dakavSirebiT

moqalaqeoba Seuwyda 244 pirs.

unda aRiniSnos, rom ucxo qveynis moqalaqeobis miRebasTan dakavSire-

biT saqarTvelos moqalaqeobis Sewyveta uaryofiT gavlenas ar axdens

saqarTveloSi darCenis uflebaze.
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12.3. daskvnebi da rekomendaciebi

a) SesaZlebelia davaskvnaT, rom saqarTvelos moqmedi kanonmdebloba

ar qmnis problemebs me-4 oqmis me-3 muxlis Sesabamisad. kanonmdeblobaSi

ar arsebobs xarvezebi, romlebsac SeuZliaT am muxliT gaTvaliswinebu-

li uflebebis darRveva;

b) amave dros, mizanSewonilia, ganxilul iqnes konstituciis 22-e mux-

lis me-3 punqtSi arsebuli im debulebebis SezRudvis saWiroeba, rom-

lebic saqarTvelos teritoriaze Tavisufali Semosvlis uflebas exeba.



289

13. me-6 oqmi – sikvdiliT dasjis

gauqmeba mSvidobian periodSi da me-

13 oqmi – sikvdiliT dasjis gauqmeba

saomar periodSi

13.1. adamianis uflebaTa evropuli konvenciis
me-6 da me-13 oqmebi

adamianis uflebaTa evropuli konvenciis me-6 oqmis 1-li muxlis mixed-

viT:

`sikvdiliT dasja uqmdeba. aravis Seefardeba aseTi sasjeli, da ar-

avin daisjeba sikvdiliT.~

me-6 oqmis 1-li muxli adasturebs sikvdiliT dasjis gauqmebis prin-

cips. igi akisrebs oqmis monawile saxelmwifoebs valdebulebas, ara mx-

olod Tavi Seikavon praqtikaSi sasikvdilo ganaCenis aRsrulebisagan,

aramed aseve kanonmdeblobiT gaauqmon sikvdiliT dasja.718

me-6 muxlis Tanaxmad, sikvdiliT dasjis akrZalva vrceldeba mSvido-

bian periodze. saxelmwifos SeuZlia, Tavis kanonmdeblobaSi gaiTval-

iswinos sikvdiliT dasja im qmedebaTa mimarT, romlebic Cadenilia

saomari mdgomareobis an omis gardauvali safrTxis dros. aseTi sasjeli

gamoiyeneba mxolod kanonmdeblobiT gaTvaliswinebul SemTxvevebSi da

misi debulebebis Sesabamisad.719

me-6 muxlis me-3 muxli pirdapir krZalavs am debulebisagan gadaxve-

vas konvenciis me-15 muxlis Tanaxmad.

mniSvnelovania aRiniSnos, rom evropis sabWos saparlamento asambleam

daamkvidra praqtika, romlis Tanaxmad, igi moiTxovs, saxelmwifoebma,

romlebsac surT evropis sabWos wevrad gaxdoma, unda ikisron valde-

buleba, gamoiyenon moratoriumi sikvdiliT dasjis aRsrulebaze, kanon-

mdeblobiT gaauqmon sikvdiliT dasja, xeli moaweron me-6 oqms da moaxdi-

non misi ratificireba.

2002 wlis 3 maiss evropis sabWos wevrma saxelmwifoebma miiRes adami-

anis uflebaTa evropuli konvenciis me-13 oqmi nebismier garemoebaSi

sikvdiliT dasjis gauqmebis Sesaxeb.720 me-6 oqmisagan gansxvavebiT, romel-

718 ix. me-6 oqmis ganmartebiTi moxseneba. xelmisawvdomia evropis sabWos

saxelSekrulebo samsaxuris internet-gverdze: [http://conventions.coe.int].
719 ix. me-6 oqmis me-2 punqti.

720 me-13 oqmi ZalaSi Sevida 2003 wlis 1 ivliss.



290

ic ar gamoricxavs sikvdiliT dasjas saomari mdgomareobis an omis gardau-

vali safrTxis dros Cadenil qmedebaTa mimarT, me-13 oqmi miznad isaxavs

sikvdiliT dasjis gauqmebas nebismier garemoebaSi, maT Soris saomari mdgo-

mareobis an omis gardauvali safrTxis dros Cadenil qmedebaTa mimarT.

13.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis me-15 muxlis 1-li punqti, romelic uzrun-

velyofs sicocxlis uflebas, adgens, rom: ̀ sicocxle adamianis xelSeu-

vali uflebaa da mas icavs kanoni.~

amave muxlis me-2 punqti iTvaliswinebs:

`sasjelis gansakuTrebuli RonisZieba – sikvdiliT dasja, mis srul gau-

qmebamde, SeiZleba gaTvaliswinebul iqnes organuli kanoniT sicocxlis

winaaRmdeg mimarTuli gansakuTrebiT mZime danaSaulisaTvis. am sasjelis

Sefardebis ufleba aqvs mxolod saqarTvelos uzenaes sasamarTlos.~721

miuxedavad imisa, rom saqarTvelos konstituciis miRebis dros sisx-

lis samarTlis kanonmdebloba iTvaliswinebda sikvdiliT dasjas ramden-

ime danaSaulisaTvis, 1997 wels saqarTvelos parlamentma miiRo kanoni

`sasjelis gansakuTrebuli RonisZiebis – sikvdiliT dasjis sruli gau-

qmebis Sesaxeb.~ kanonis mixedviT, damatebebi Sevida Sesabamis sakanon-

mdeblo aqtebSi, sisxlis samarTlis kodeqsis CaTvliT, sikvdiliT das-

jis gauqmebis mizniT. sikvdiliT dasja Seicvala uvado patimrobiT.

amJamad saqarTvelos sisxlis samarTlis kodeqsi ar iTvaliswinebs

sikvdiliT dasjas kodeqsiT gaTvaliswinebuli arcerTi danaSaulisaTvis.

sisxlis samarTlis kodeqsis mixedviT, ar SeiZleba piris eqstradire-

ba an gaZeveba, Tu man Caidina danaSauli, romlisTvisac igi sikvdiliT das-

jas iTvaliswinebs gadasacem saxelmwifoSi.722

sayuradReboa, rom 1999 wlis 22 marts saqarTvelo gaxda samoqalaqo

da politikuri uflebebis saerTaSoriso paqtis meore oqmis monawile,

romelic miznad isaxavs sikvdiliT dasjis gauqmebas (1989 weli).

rogorc ukve aRiniSna, saqarTvelom moaxdina evropuli konvenciis me-6

da me-13 oqmebis ratificireba.

13.3. daskvna

saqarTvelos kanonmdebloba srulad Seesabameba adamianis uflebaTa

evropuli konvenciis me-6 da me-13 oqmebs.

721 saqarTvelos konstituciis teqsti xelmisawvdomia saqarTvelos parlamentis

internet-gverdze: [www.parliament.ge].
722 ix. kodeqsis me-6 muxlis me-3 punqti; aseve ix. k. korkelia, eqstradicia adamianis

uflebaTa evropuli sasamarTlos precedentuli samarTlis mixedviT, qarTu-

li samarTlis mimoxilva 5, 1, 2002 weli, gv. 178-181.
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14. me-7 oqmis me-2 muxli –  sisxlis

samarTlis saqmeebis gasaCivrebis

ufleba

14.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-7 oqmis me-2 punqtis Tanaxmad:

`1. yvelas, vinc msjavrdebulia sisxlis samarTlis danaSaulis

safuZvelze sasamarTlos mier, ufleba aqvs misi msjavrdeba an ga-

naCeni gadaisinjos zemdgomi sasamarTlos mier. am uflebis ganx-

orcieleba, im safuZvlebis CaTvliT, romlebzec igi SeiZleba ganx-

orcieldes, wesrigdeba kanoniT.

2. es ufleba SeiZleba daeqvemdebaros gamonaklisebs msubuq samar-

TaldarRvevaTa mimarT, rogorc es kanoniT ganisazRvreba, an im

SemTxvevebSi, rodesac Sesabamisi piri gaasamarTla umaRlesma sas-

amarTlom pirveli instanciiT an msjavri daedo misi gamarTlebis

sawinaaRmdegod Setanili apelaciis Sedegad.~

konvencia da, kerZod, me-6 muxli ar avaldebulebs xelSemkvrel

saxelmwifoebs saapelacio sasamarTloebis Seqmnasa da gadawyvetilebis

gasaCivrebaze nebis darTvas. me-7 oqmis me-2 muxli konvenciis me-6 mux-

lis damatebiT garantias iTvaliswinebs. me-7 oqmis ganmartebiTi angariS-

is mixedviT, es norma ar exeba danaSauls, gansjils im organos mier, romel-

ic ar warmoadgens sasamarTlos konvenciis me-6 muxlis mniSvnelobiT.

samarTliani sasamarTlo ganxilvis garantiebi daculi unda iqnes zem-

dgomi sasamarTlos mier qvemdgomi sasamarTlos gadawyvetilebis gadas-

injvisas. 1-li punqtis 1-li winadadeba iTvaliswinebs, rom yvelas aqvs

ufleba, moiTxovos ̀ msjavrdebis an ganaCenis~ gadasinjva. es ar niSnavs,

rom pirs yvela SemTxvevaSi aqvs ufleba rogorc msjavrdebis, ise gana-

Cenis gasaCivrebaze.723

14.2. saqarTvelos kanonmdebloba

konstitucia gasaCivrebis uflebas pirdapir ar iTvaliswinebs, Tumca

723 ganmartebiTi angariSis me-17 punqti.
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84-e muxlis me-5 punqtSi saubaria sasamarTlo gadawyvetilebis gauqmeb-

is, Secvlisa da SeCerebis Sesaxeb, rac SeiZleba mxolod kanoniT gan-

sazRvruli wesiT ganxorcieldes. agreTve konstituciis 42-e muxlis 1-

li punqtiT, ̀ yovel adamians ufleba aqvs Tavis uflebaTa da Tavisufle-

baTa dasacavad mimarTos sasamarTlos.~

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs gasaCivrebis

uflebas da SesabamisobaSia evropuli konvenciis me-7 oqmis me-2 muxlsa

da me-6 muxlTan. sasamarTlom Tavis precedentul samarTalSi daadgina,

rom, Tumca ar arsebobs konvenciis me-6 muxliT gaTvaliswinebuli val-

debuleba, Seiqmnas zeda instanciis sasamarTloebi, iq, sadac isini Si-

dasaxelmwifoebrivi samarTliT Seqmnilia, samarTalwarmoebis ganxor-

cielebisas me-6 muxlis 1-li punqtis moTxovnebi unda iqnes daculi.  sis-

xlis samarTlis saproceso kodeqsi sisxlis samarTlis procesSi moqmede-

bisa da ganaCenis gasaCivrebis uflebas iTvaliswinebs (21-e muxli).

sisxlis samarTlis saproceso kodeqsis 517-e muxli uflebas aZlevs

msjavrdebuls,724 saqmis ganxilva aranakleb or sasamarTlo instanciaSi

moiTxovos.

14.2.1. saqmis warmoeba saapelacio instanciaSi

sisxlis samarTlis saproceso kodeqsis 518-e muxlis 1-li nawili

uzrunvelyofs saapelacio saCivris Setanas, inter alia, msjavrdebulisa-

Tvis, damcvelisaTvis, kanonieri warmomadgenlisaTvis,725 agreTve pirisa-

Tvis, vis mimarTac gamoyenebulia samedicino xasiaTis iZulebiTi

RonisZieba726 da misi warmomadgenlisaTvis.727

`saerTo sasamarTloebis Sesaxeb~ saqarTvelos 1997 wlis 13 ivnisis

organuli kanoniT da sisxlis samarTlis saproceso kodeqsis 521-e mux-

lis 1-li nawiliT, saapelacio sasamarTloebia: afxazeTisa da aWaris av-

tonomiuri respublikebis umaRlesi sasamarTloebis, Tbilisisa da

quTaisis saolqo sasamarTloebis sisxlis samarTlis saqmeTa saapelacio

palatebi.

saapelacio sasamarTlo uflebamosilia miiRos erT-erTi Semdegi gad-

awyvetileba: 1) gaauqmos pirveli instanciis sasamarTlos gamamtyunebe-

li ganaCeni da mis magivrad daadginos gamamarTlebeli ganaCeni; 2) gaauq-

mos gamamarTlebeli ganaCeni da mis magivrad daadginos gamamtyunebeli

ganaCeni; 3) Seitanos cvlileba pirveli instanciis sasamarTlos gadawy-

724 44-e muxlis 26-e nawiliT, romelic ganmartavs kodeqsSi gamoyenebul terminTa

mniSvnelobas, `msjavrdebuli~ niSnavs pirs, romlis mimarTac gamotanilia sasa-

marTlos gamamtyunebeli ganaCeni.

725 44-e muxlis 22-e nawiliT, `kanonieri warmomadgeneli niSnavs axlo naTesavs,

meurves, mzrunvels. Tavad es terminebi ganmartebulia saqarTvelos samoqalaqo

kodeqsiT.

726 samedicino xasiaTis iZulebiTi RonisZieba SeiZleba gamoyenebul iqnes piris

mimarT sasamarTlo gadawyvetilebiT saqarTvelos sisxlis samarTlis kodeqsiT

gansazRvrul SemTxvevebSi.

727 igive wesi moqmedebs saqmis warmoebis mimarT sakasacio sasamarTloSi.
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vetilebaSi; 4) uari Tqvas saapelacio saCivris dakmayofilebaze da ucv-

lelad datovos pirveli instanciis sasamarTlos ganaCeni (536-e muxli).

sisxlis samarTlis saproceso kodeqsi Seesabameba konvencias imiT, rom

me-6 muxlis moTxovnebi vrceldeba saapelacio warmoebaze da gaTval-

iswinebuli unda iqnes zemdgomi sasamarTlos mier. sisxlis samarTlis

saproceso kodeqsis Tanaxmad, saapelacio warmoeba tardeba mxareTa Se-

jibrebiTobisa da Tanasworobis safuZvelze (518-e muxlis me-2 nawili).

msjavrdebulis damcvelsa da warmomadgenls ufleba aqvT, saCivari Sei-

tanon mxolod msjavrdebulis TanxmobiT, garda im SemTxvevisa, Tu igi

arasrulwlovania an aqvs fizikuri Tu fsiqikuri nakli (iqve, me-4 nawili).

saapelacio sasamarTlo Sedgeba sami mosamarTlisagan (521-e muxlis me-2

nawili).728 apelants ufleba aqvs, sasamarTlosagan  miiRos saCivris Ses-

ageblis asli (527-e muxlis me-2 nawili). sisxlis samarTlis saproceso

kodeqsi agreTve adgens vadebs saapelacio warmoebisaTvis, romlebic

SeiZleba gonivrulad CaiTvalos me-6 muxlis mniSvnelobiT. kerZod, pir-

veli instanciis sasamarTlom unda gadaugzavnos yvela Sesabamisi masala

saapelacio sasamarTlos erTi Tvis ganmavlobaSi (ganaCenis gamotanidan)

da es ukanaskneli valdebulia, saCivari ganixilos misi miRebidan erTi

Tvis ganmavlobaSi. saapelacio sasamarTlos Tavmjdomares ufleba aqvs,

rTul da didi moculobis saqmeze ganxilvis vada kidev 15 dRiT gaagrZe-

los729 (528-e muxli). patimar msjavrdebuls aqvs ufleba, magram ar aris

valdebuli, daeswros sasamarTlo ganxilvas. msjavrdebuls, romelic

patimrobaSi ar imyofeba, da mis warmomadgenels sasamarTloSi iZaxeben,

maTi gamoucxadebeloba ar abrkolebs saqmis ganxilvas, xolo Tu saCivari

maT mier aris Setanili, aseT SemTxvevaSi saqmis ganxilva gadaideba. gan-

meorebiTi gamoucxadeblobis SemTxvevaSi saqmis ganxilva in absentia war-

moebs (531-e muxli). sisxlis samarTlis saproceso kodeqsi damcvelis

daniSvnas,  sxva saproceso garantiebsa da saCivris ganxilvis wess iTval-

iswinebs, rac dadgenilia pirveli instanciis sasamarTlo warmoebisaTvis

da, Sesabamisad, me-6 muxlTan dakavSirebiT gamoTqmuli mosazrebebi

saapelacio warmoebazec vrceldeba.

saCivris Setana iwvevs saapelacio sasamarTlos mier saqmis ganxilvas

savaldebulo wesiT da axali sasamarTlo gamoZiebis Catarebas. saapela-

cio sasamarTlo ar aris uflebamosili, saqmis ganxilvaze uari Tqvas. sa-

Civris Setana ganaCenis aRsrulebas aCerebs (520-e muxli).

sisxlis samarTlis saproceso kodeqsi adgens formalur rekvizitebs,

saxeldobr, saCivarSi aRniSnuli unda iyos, inter alia: Sesabamisi sasamarT-

los dasaxeleba, apelantis saxeli, Sesabamisi TariRebi, agreTve gasaCiv-

rebul debulebaTa mcdaroba, am mcdarobis ganmarteba, apelantis Sexed-

ulebis damadasturebeli mtkicebulebani, mtkicebuleba, maT Soris ax-

lad aRmoCenili. Tu saCivari ver akmayofilebs aRniSnul moTxovnebs,

momCivans eZleva 5 dRe maT gamosasworeblad. 529-e muxlis me-3 nawilis

728 igive wesi moqmedebs sakasacio warmoebis mimarT (549-e muxli).

729 igive wesi vrceldeba sakasacio warmoebaze (550-e muxli).
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formulirebiT: ̀ Tu apelanti ar Seasrulebs aRniSnul moTxovnas, saape-

lacio saCivari ar ganixileba,~ ganaCeni Sedis ZalaSi da gadaecema aRsas-

ruleblad. saapelacio sasamarTlos ganCineba sabolooa da gasaCivrebas

ar eqvemdebareba. igive wesi imave SezRudviT sakasacio samarTalwarmoe-

bazec vrceldeba.730

sisxlis samarTlis saproceso kodeqsis Tanaxmad, ganaCeni unda iyos

kanonieri, dasabuTebuli da samarTliani. ganaCeni kanonieria, Tu gamo-

tanilia saqarTvelos konstituciis, am kodeqsisa da sxva kanonebis moTx-

ovnaTa dacviT; ganaCeni dasabuTebulia, Tu misi daskvnebi emyareba sasa-

marTlo sxdomaze ganxilul utyuar mtkicebulebaTa erTobliobas da es

mtkicebulebebi sakmarisia sisxlis samarTlis saqmis WeSmaritebis

dasadgenad; ganaCeni samarTliania, Tu daniSnuli sasjeli Seesabameba

damnaSavis pirovnebas da mis mier Cadenili danaSaulis simZimes (496-e

muxli).

apelants SeuZlia, gaasaCivros pirveli instanciis sasamarTlos gana-

Ceni, romelic ar aris kanonier ZalaSi Sesuli.731 saCivris meSveobiT piri

sadavod xdis ganaCenis dasabuTebulobas an kanonierebas (519-e muxli).

ganaCenis gauqmebis safuZveli saapelacio warmoebaSi SeiZleba iyos:

a) arasruli an calmxrivi winaswari gamoZieba, anda sasamarTlo ganxil-

va, rac ver Seivseba saapelacio warmoebiT; b) ganaCenis daskvnebis

Seusabamoba saqmeSi arsebul mtkicebulebebTan, Tu SeuZlebelia

damatebiTi mtkicebulebebis Segroveba saapelacio warmoebisas; g)

sisxlis samarTlis saproceso kodeqsis arsebiTi darRveva (537-e

muxli, 1-li nawili).732

537-e muxlis me-2 nawilis Tanaxmad, ganaCeni SeiZleba Seicvalos, Tu

igi exeba zogierT braldebas an braldebaTa epizodebs.

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs saapelacio sa-

marTalwarmoebaSi reformatio in pejus-is akrZalvas, Tu samarTalwarmoeba

inicirebulia dacvis mier Setanili saCivris safuZvelze (540-e muxli).

sisxlis samarTlis saproceso kodeqsi iTvaliswinebs e.w. reviziis prin-

cips, romelic jer kidev sabWoTa periodidanaa cnobili. am principis

Tanaxmad, saapelacio samarTalwarmoeba saCivarSi dasmuli sakiTxebiT ar

Semoifargleba. saapelacio sasamarTlo valdebulia, sruli moculobiT

Seamowmos saqme, maT Soris im msjavrdebulTa mimarTac, romelTac saCiv-

ari ar SeutaniaT. sasamarTlo uflebamosilia, saqme msjavrdebulTaTvis

sasargeblod gadawyvetos. reformatio in pejus dauSvebelia, Tu es braldeb-

is mxaris mier ar yofila moTxovnili (543-e muxli).

730 ix. daskvnebi da rekomendaciebi, 14.3.a).

731 ganaCeni, Tu ar gasaCivrebula, kanonier ZalaSi Sedis da sabolooa saapelacio an

sakasacio vadis (anu 14 dRis) gasvlis Semdeg (602-e muxli).

732 momdevno muxlebSi kodeqsi akonkretebs a) da b) safuZvlebs.
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14.2.2. sakasacio samarTalwarmoeba

sakasacio sasamarTloebia: uzenaesi sasamarTlos sisxlis samarTlis

saqmeTa palata da uzenaesi sasamarTlos didi palata. sisxlis samarTlis

saproceso kodeqsis Tanaxmad, pirveli instanciis sasamarTlos

(saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa sasamarT-

lo kolegia, afxazeTisa da aWaris avtonomiuri respublikebis umaRlesi

sasamarTloebis, Tbilisisa da quTaisis saolqo sasamarTloebis sisxlis

samarTlis saqmeTa sasamarTlo kolegiebi) an saapelacio sasamarTlos

ganaCeni, romelic ar Sesula kanonier ZalaSi da kasatoris azriT, ukanon-

oa, SeiZleba gasaCivrdes sakasacio wesiT. kodeqsis Tanaxmad, ukanonoba-

Si igulisxmeba: a) saTanado samarTlebrivi proceduris arsebiTi dar-

Rvevebi, romlebic ar gamouvlenia pirveli da saapelacio instanciis sas-

amarTlos an romlebic man dauSva saqmis ganxilvisa da gadawyvetis dros;

b) msjavrdebulis qmedebis araswori kvalifikacia an samoqalaqo sarCe-

lis gadawyvetis dros samoqalaqo normebis gamoyenebisas daSvebuli Sec-

doma; g) sasjelis iseTi saxis an zomis gamoyeneba, romelic ar Seesabameba

msjavrdebulis qmedebis xasiaTsa da pirovnebas (547-e muxli).

sakasacio sasamarTlos SeuZlia miiRos erT-erTi Semdegi gadawy-

vetileba: a) ganaCeni datovos ucvlelad; b) gaauqmos ganaCeni da saqme

gagzavnos damatebiTi gamoZiebisa Tu xelaxali sasamarTlo ganxilvisa-

Tvis; g) gaauqmos ganaCeni da Sewyvitos saqme; d) Secvalos ganaCeni bral-

debulis sasikeTod; e) gaauqmos pirveli da saapelacio instanciis sasa-

marTloebis ganaCeni.

sakasacio warmoebaSi ganaCenis gauqmebis safuZvelia Semdegi: a) sisx-

lis samarTlis saproceso kanonis arsebiTi darRveva; b) sisxlis samarT-

lis an sxva materialuri samarTlis kanonis araswori gamoyeneba; g) sasa-

marTloebis mier daniSnuli sasjelis Seusabamoba msjavrdebulis qmede-

bis simZimesTan da pirovnebasTan (562-e muxli).

sisxlis samarTlis saproceso kodeqsis me-2 muxlis Tanaxmad, sisxlis

saproceso samarTlis normebs Seicavs saqarTvelos konstitucia,

saqarTvelos saerTaSoriso xelSekrulebebi da SeTanxmebebi, sisxlis

samarTlis saproceso kodeqsi da saqarTvelos sxva kanonebi, agreTve saer-

TaSoriso samarTlis sayovelTaod aRiarebuli principebi da normebi.

Tumca saqarTvelos saerTaSoriso xelSekrulebebi misi samarTlis naw-

ils Seadgenen, xelSekrulebebs aqvs normatiuli, da ara sakanonmdeblo,

aqtis statusi.733 amrigad, 562-e muxli miuTiTebs sisxlis samarTlis

kanonze da gamoricxavs sakasacio samarTalwarmoebis inicirebisaTvis

evropuli konvenciis moyvanis SesaZleblobas.734

sisxlis samarTlis saproceso kodeqsi sakasacio samarTalwarmoebaSi

reformatio in pejus-is dauSveblobas iTvaliswinebs (566-e muxli).

733 ix. A Study on the Compatibility of Georgian Law with the Requirements of the Convention for
the Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project,
prepared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 13, 14.

734 ix. daskvnebi da rekomendaciebi, 14.3.g).
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14.2.3. gasaCivrebis uflebidan gamonaklisi

me-7 oqmis me-2 muxlis me-2 punqtiT  daSvebuli gamonaklisidan

saqarTvelos kanonmdebloba mxolod erTs iTvaliswinebs. kerZod, ad-

ministraciuli patimrobis (administraciuli saxdeli administraciul

samarTaldarRvevaTa kodeqsis mier dadgenili gansazRvruli adminis-

traciuli gadacdomebisTvis) Sesaxeb dadgenileba unda aRsruldes dauy-

ovnebliv misi gamotanis Semdeg.735  Sesabamisad, misTvis saapelacio samar-

Talwarmoeba ar aris gaTvaliswinebuli.

zemoaRniSnuli xvdeba evropuli konvenciis me-6 muxlis 1-li punqtis

mniSvnelobiT sisxlis samarTlis sakiTxebis moqmedebis sferoSi, Sesa-

bamisad, maTze me-7 oqmis me-2 muxlis moqmedeba gavrceldeba. savarau-

dod, isini ar miiCnevian msubuq samarTaldarRvevebad, ase rom, me-2 pun-

qti ar moqmedebs, ris gamo, aseve savaraudod, 308-e muxli me-7 muxlis me-

2 punqts arRvevs.736

uzenaesi sasamarTlos sisxlis samarTlis saqmeTa sasamarTlo kolegiis

ganaCeni, romelic moqmedebs rogorc pirveli instanciis sasamarTlo,

SeiZleba gasaCivrdes sakasacio wesiT uzenaesi sasamarTlos sisxlis sa-

marTlis saqmeTa palataSi. Tavis mxriv, saqmis sakasacio wesiT ganmxilv-

el Semadgenlobas „uzenaesi sasamarTlos Sesaxeb“ saqarTvelos organu-

li kanoniT gaTvaliswinebul SemTxvevebSi motivirebuli ganCinebiT Seu-

Zlia saqme gansaxilvelad gadasces uzenaesi sasamarTlos did palatas.

gamarTlebis sawinaaRmdegod Setanili apelaciis Sedegad gamotanili

msjavri SeiZleba gasaCivrdes sakasacio wesiT. sisxlis samarTlis

saproceso kodeqsi aranair gamonakliss ar iTvaliswinebs.

14.2.5. me-7 oqmis me-2 muxlis moqmedeba disciplinuri

samarTlis mimarT737

me-7 oqmis me-2 muxli SeiZleba gavrceldes disciplinur samarTalze.

saqarTvelos SeiaraRebuli Zalebis sadisciplino wesdebis738 Tanaxmad,

romelic adgens disciplinur pasuxismgeblobas (inter alia, hauptvaxtSi

moTavseba 10 dRemde vadiT) samxedro mosamsaxureebis mier Cadenili

disciplinuri gadacdomebisaTvis, sanqciebi daekisreba meTauris, da ara

735 administraciul samarTaldarRvevaTa kodeqsis 308-e muxli.

736 ix. daskvnebi da rekomendaciebi, 14.3.e).

737 ix. disciplinuri samarTlis Sesabamisoba konvenciis me-5 da me-7 muxlebTan.

738 damtkicebulia saqarTvelos saxelmwifo meTauris 1994 wlis 2 seqtembris

brZanebulebiT.
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`sasamarTlos~, mier me-2 muxlis mniSvnelobiT.739 wesdeba ar iTvaliswinebs

samxedro mosamsaxuris uflebas, meTauris mier miRebuli gadawyvetile-

ba sasamarTloSi gaasaCivros. aseTi gadawyvetilebis zemdgomi sasamarT-

los mier gadasinjva SesabamisobaSi iqneboda me-7 oqmis me-2 muxlis moTx-

ovnebTan.740

14.3. daskvnebi da rekomendaciebi

saqarTvelos kanonmdebloba zogadad konvenciis me-7 oqmis me-2 mux-

lis debulebebTan SesabamisobaSia, Tumca sasurvelia Semdegi rekomen-

daciebis gaTvaliswineba:

a) sisxlis samarTlis saproceso kodeqsis 215-e muxli sapatio mizez-

iT gacdenili vadebis aRdgenis zogad wess iTvaliswinebs, magram reko-

mendebulia, 529-e muxlis me-3 nawilSi Setanil iqnes cvlileba ise, rom

igi damatebiT iTxovdes ̀ sapatio mizezs~ kanoniT dadgenili moTxovnis

SeusruleblobisaTvis, romlis ararsebobis SemTxvevaSic saCivari ar mi-

iReba gansaxilvelad da gasaCivrebuli ganaCeni ZalaSi Seva. aRniSnuli

cvlileba gamoricxavda gasaCivrebis uflebis upirobo SezRudvas,

romelic amJamindeli redaqciiT aris dadgenili. aRniSnuli cvlilebis

mizanSewoniloba kidev ufro naTelia iqidan gamomdinare, rom saapela-

cio sasamarTlos ganCineba saCivris ganxilvaze uaris Tqmis Sesaxeb sabo-

looa da gasaCivrebas ar eqvemdebareba;741

b) rekomendebulia, rom 496-e muxli uTiTebdes saerTaSoriso

xelSekrulebebzec, romelTa monawilec saqarTvelo aris;

g) rekomendebulia, sisxlis samarTlis saproceso kodeqsis 537-e da 562-

e muxlebi da sxva Sesabamisi normebi uTiTebdes sisxlis samarTlis

saproceso kodeqsis normaze sisxlis samarTlis saproceso kanonis magivrad;

e) rekomendebulia, administraciul patimrobaze administraciul

samarTalwarmoebaSi gaTvaliswinebuli iyos gasaCivrebis ufleba;

v) rekomendebulia, sadisciplino wesdebaSi Setanil iqnes cvlile-

bebi misi me-7 oqmis me-2 muxlTan SesabamisobaSi moyvanis mizniT.

739 erTaderTi konteqsti, sadac wesdebaSi `sasamarTloa~ naxsenebi, aris `Rirseb-

is~ sasamarTlo. es ar aris damoukidebeli da miukerZoebeli sasamarTlo me-6

muxlis mniSvnelobiT, romelic gansjis piris braleulobas disciplinuri ga-

dacdomisaTvis da uzrunvelyofs mas saproceso garantiebiT. piriqiT, Rirsebis

sasamarTlos gadaecema saqme samxedro mosamsaxuris gankicxvis mizniT, romel-

ic miCneul iqna pasuxismgeblad disciplinuri samarTaldarRvevis CadenaSi im

oficris mier, romelmac gadagzavna saqme sasamarTloSi. disciplinuri sasje-

lis dakisreba da Rirsebis sasamarTlosaTvis gadacema erTi da imave samar-

TaldarRvevisaTvis wesdebiT akrZalulia. amrigad, Rirsebis sasamarTlosaTvis

gadacema TavisTavad disciplinuri sasjelia.

740 ix. daskvnebi da rekomendaciebi, 14.3.v).

741 igive wesi analogiuri SezRudviT vrceldeba sakasacio warmoebis mimarT. Sesa-

bamisad, igive rekomendacia vrceldeba am ukanasknelzec.
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15. me-7 oqmis me-4 muxli –  piris

ufleba, ar iqnes gasamarTlebuli an

dasjili orjer

15.1. evropuli konvencia da misi ganmarteba

evropuli konvenciis me-7 oqmis me-4 muxlis Tanaxmad:

`1. aravin SeiZleba gasamarTldes an daedos msjavri sisxlis samarT-

lis wesiT erTi da imave saxelmwifos iurisdiqciis farglebSi im

danaSaulisaTvis, romlisTvisac igi ukve sabolood iqna gamarTle-

buli an msjavrdebuli am saxelmwifos kanonmdeblobisa da sisx-

lis samarTalwarmoebis Sesabamisad.

2. wina punqtis normebi xels ar uSlis, Sesabamisi saxelmwifos kanon-

mdeblobisa da sisxlis samarTalwarmoebis Sesabamisad saqmis ga-

dasinjvas, Tu arsebobs mtkicebuleba axali an axladaRmoCenili

faqtebis saxiT, an, Tu wina procesze adgili hqonda arsebiT

xarvezs, romelsac SeeZlo saqmis Sedegze zegavlena moexdina.

3. dauSvebelia am muxlidan gadaxveva konvenciis me-15 muxlis Sesa-

bamisad.~

me-4 muxli gamoiyeneba sisxlis samarTalwarmoebaSi mxolod kanonier

ZalaSi Sesuli gadawyvetilebebis mimarT. adamianis uflebaTa evropuli

kovenciis me-7 oqmis ganmartebiTi moxsenebis Tanaxmad, ̀ imave saxelmwi-

fos iurisdiqciaze~ miTiTeba muxlis moqmedebas Sidasaxelmwifoebrivi

doniT Semofarglavs. igive iqna ganmeorebuli, inter alia, saqmis – baragio-

la Sveicariis winaaRmdeg (Baragiola v. Switzerland) – ganxilvisas.742  komisiam

daadgina, rom me-7 oqmis me-4 muxliT gaTvaliswinebuli non bis in idem-is

principi moqmedebda im SemTxvevaSi, roca piri gasamarTlebuli an dasji-

li iyo orjer erTi da imave danaSulisaTvis erTi saxelmwifos sasamarT-

loebis mier. me-7 oqmis me-4 muxli krZalavs ganmeorebiT msjavrdebas erTi

da imave danaSaulisaTvis.743  saqmeze – kai ranineni fineTis winaaRmdeg

(Kai Raninen v. Finland) – komisiam daadgina, rom me-4 muxli sxvadasxva dros

Cadenili msgavsi qmedebisaTvis ganmeorebiT msjavrdebas ar gamoricxav-

742 DR 75/76.

743 gradingeri avstriis winaaRmdeg (Gradinger v. Austria), 1995 wlis 23 oqtomberi,

Series A no. 328-C, 55-e punqti.
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da.744 Tuki administraciuli samarTaldarRveva, romlis CadenaSic pirs

brali edeba, SeiZleba dakvalificirdes rogorc ̀ sisxlis samarTlis dan-

aSauli~ me-6 muxlis mniSvnelobiT, aseve SeiZleba gamoyenebul iqnes me-4

muxlic.745 imavdroulad, me-4 muxli, vinaidan misi moqmedeba vrceldeba

mxolod gasamarTlebasa da msjavrdebaze sisxlis samarTalwarmoebaSi,

ar gamoricxavs, rom piri erTi da imave qmedebisaTvis daeqvemdebaros

sxvadasxva xasiaTis zemoqmedebas (magaliTad, disciplinur devnas Tan-

amdebobis piris SemTxvevaSi), iseve rogorc sisxlissamarTlebriv zemo-

qmedebas.746

me-7 oqmis me-4 muxlis me-2 punqti ar Seicavs raime miTiTebas, rom non
bis in idem-is principidan gamonaklisebi Semoifargleba im SemTxvevebiT,

roca saqmis xelaxal gadasinjvas piris gamarTleba an sxva sasikeTo Sede-

gi SeiZleba mohyves.

15.1.1. adamianis uflebaTa evropuli sasamarTlos mier

gadawyvetil saqmeTa xelaxali gadasinjva an saqmis

xelaxali warmoeba

konvenciis 46-e muxlis Tanaxmad, maRali xelSemkvreli mxareebi kis-

ruloben valdebulebas, Seasrulon sasamarTlos saboloo gadawyvetile-

ba nebismier saqmeze, romlis mxareebic isini arian.

2000 wlis 19 ianvars ministrTa warmomadgenlebis 694-e Sexvedraze min-

istrTa komitetma miiRo rekomendacia NR (2000) 2 wevri saxelmwifoebis

mimarT gansazRvrul saqmeTa erovnul doneze gadasinjvis an xelaxla war-

moebis Sesaxeb, am saqmeebze evropuli sasamarTlos mier gadawyvetilebis

miRebis Semdgom. rekomendaciaSi aRiarebulia, rom 46-e muxliT nakisri

valdebuleba zog SemTxvevaSi SeiZleba saWiroebdes, konvenciis 41-e mux-

liT miniWebuli samarTliani dakmayofilebis garda, sxva RonisZiebaTa miRe-

bas, anda saerTo RonisZiebaTa gatarebas dazaralebuli mxaris SeZlebisd-

agvarad sawyis mdgomareobaSi aRsadgenad da rom, rogorc ministrTa

komitetis praqtikam evropuli sasamarTlos gadawyvetilebaTa aRsrule-

baze zedamxedvelobis praqtikaSi aCvena, ̀ gamonaklis SemTxvevebSi saqmis

gadasinjva an xelaxali warmoeba aris yvelaze efeqtiani (Tu erTaderTi

ara) saSualeba, restitution in integrum-is misaRwevad.~

evropis sabWos evropuli komisia ̀ demokratia samarTlis meSveobiT~

(veneciis komisia) adamianis uflebaTa evropuli sasamarTlos gadawy-

vetilebaTa aRsrulebis Taobaze Tavis 2002 wlis 18 dekembris 209/2002

daskvnaSi, agreTve, Seexo am problemas (ix. 72e-74-e punqtebi) da mivida

744 1996 wlis 7 martis daSvebadobis gadawyvetileba, Reports 1997-VIII, me-4 punqti.

745 gradingeris saqmeze ganmcxadebels erTi da imave qmedebisaTvis jer sisxlis

samarTlis sasamarTlos mier daedo msjavri da daisaja, Semdgom ki adminis-

traciuli organoebis mier. evropulma sasamarTlom me-4 muxlis darRveva daad-

gina da amiT ormagi safrTxis principi administraciul samarTalwarmoebazec

gaavrcela.

746 ganmartebiTi angariSi.
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Semdeg daskvnamde (107-e punqti): ̀ yvela xelSemkvrelma saxelmwifom Sem-

dgomi dayovnebis gareSe unda miiRos kanonmdebloba, romelic sasamarT-

los mier konvenciis darRvevis dadgenis Sedegad nebas rTavs saqmis ga-

dasijvaze an xelaxal warmoebaze.~

15.2. saqarTvelos kanonmdebloba

saqarTvelos konstituciis 42-e muxlis me-4 punqtis Tanaxmad, `ar-

avis ar SeiZleba ganmeorebiT daedos msjavri erTi da imave danaSau-

lisTvis.~

konstituciuri debuleba, romelic mxolod msjavrdebis akrZalvas

exeba, cxadia, ver gamoricxavs erTi da imave danaSaulisaTvis sisxlissa-

marTlebrivi devnis etapebs, romlebic win uZRvis msjavrdebas. ufro

metic, igi ar iTvaliswinebs aranair gamonakliss non bis in idem-is prin-

cipidan da, Sesabamisad, im sisxlis samarTlis saproceso normebis ara-

konstituciurobis sakiTxis wamoWris potenciur problemas qmnis, rom-

lebic iTvaliswineben am gamonaklisebs da srul SesabamisobaSia konven-

ciasTan me-4 muxlis me-2 punqtis ZaliT.747

sagangebo an saomari mdgomareobis  dros, konstituciis 46-e muxlis

pirveli punqtis Sesabamisad, saqarTvelos prezidents ufleba aqvs,

SezRudos gansazRvruli muxlebiT gaTvaliswinebuli konstituciuri

uflebebi da Tavisuflebebi. piris ufleba, ar iyos msjavrdebuli orjer

erTi da imave danaSaulisaTvis, ar aris im uflebaTa rigSi, romelTa

SezRudvac daSvebulia.

sisxlis samarTlis saproceso kodeqsi pirdapir ar gansazRvravs piris

uflebas, ar iyos msjavrdebuli orjer erTi da imave danaSaulisaTvis,

magram 28-e muxlis 1-li nawilis m) da n) qvepunqtebi gansazRvravs sisxlis

samarTlis saqmisa da sisxlissamarTlebrivi devnis aRZvraze uaris Tqmi-

sa da sisxlissamarTlebrivi devnis Sewyvetis safuZvlebs. pirveli nawi-

lis m) qvepunqtiT, sisxlis samarTlis saqme ar SeiZleba aRiZras, xolo

aRZruli unda Sewydes, Tuki arsebobs kanonier ZalaSi Sesuli ganaCeni

imave braldebis gamo, anda sasamarTlos (mosamarTlis) ganCineba (dadge-

nileba) imave braldebiT aRZruli sisxlis samarTlis saqmis Sewyvetis

Taobaze. n) qvepunqtiT sisxlis samarTlis saqme ar unda aRiZras, xolo

aRZruli saqme Sewydes, Tuki arsebobs mokvlevis organos, gamomZieblis

an prokuroris dadgenileba sisxlis samarTlis saqmis Sewyvetis an sisx-

lis samarTlis saqmis aRZvraze uaris Tqmis Taobaze imave braldebiT.

muxlis me-8 nawili iTvaliswinebs saapelacio an sakasacio sasamarTloSi

saqmis Sewyvetis valdebulebas, saqmis ganxilvis ganmavlobaSi aRniSnu-

li romelime garemoebis gamovlenis SemTxvevaSi.

administraciul samarTaldarRvevaTa kodeqsiT gaTvaliswinebuli

samarTaldarRvevisaTvis administraciuli pasuxismgebloba dgeba, Tu es

747 ix. daskvnebi da rekomendaciebi, 15.3.a).
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darRveva Tavisi xasiaTiT moqmedi kanonmdeblobis Sesabamisad sisxlis

samarTlis pasuxismgeblobas ar iwvevs (me-10 muxlis me-2 nawili).  admin-

istraciul samarTaldarRvevaTa kodeqsi iTvaliswinebs administraciul

samarTaldarRvevaze saqmis warmoebis dawyebis dauSveblobas da dawye-

buli saqmis Sewyvetas imave faqtze piris mimarT administraciuli saxde-

lis dadebis Sesaxeb kompetenturi organos  (Tanamdebobis piris) dadge-

nilebis, an amxanaguri sasamarTlos gauuqmebeli gadawyvetilebis, an

saqmis Sewyvetis Sesaxeb gauuqmebeli gadawyvetilebis, agreTve imave

faqtze sisxlis samarTlis saqmis arsebobis SemTxvevaSi (232-e muxlis 1-

li nawilis me-8 qvepunqti). magram sisxlis samarTlis saqmis aRZvraze

uaris Tqmis an sisxlis samarTlis saqmis Sewyvetis SemTxvevaSi, roca

qmedebaSi administraciuli samarTaldarRvevis niSnebia, SeiZleba dadg-

es administraciuli pasuxismgebloba (38-e muxlis me-2 nawili).

saxelmwifos meTauris 1994 wlis 2 seqtembris brZanebulebiT damtkice-

buli saqarTvelos SeiaraRebuli Zalebis sadisciplino wesdebis 42-e mux-

lis Tanaxmad, samxedro mosamsaxure, romelsac Cadenili danaSaulisa-

Tvis disciplinuri sasjeli Seufardes, sisxlis samarTlis pasuxismge-

blobisagan ar Tavisufldeba. im faqtis mxedvelobaSi miRebiT, rom dis-

ciplinur sasjels SeiZleba Seadgendes hauptvaxtSi moTavsebiT 10

dRemde patimroba, debulebis aRniSnuli norma me-4 muxls arRvevs. im-

avdroulad, debulebis 77-e muxli krZalavs erTi da imave gadacdomisa-

Tvis ̀ ramdenjerme~ dasjas.748

15.2.2. gamonaklisebi NON BIS IN IDEM-is principidan

saqarTvelos kanonmdeblobaSi

Tumca saqarTvelos konstitucia non bis in idem-is princips yovelg-

vari SezRudvis gareSe iTvaliswinebs, sisxlis samarTlis saproceso kod-

eqsi Seicavs faqtobrivi da samarTlebrivi garemoebebis or jgufs, rom-

lebmac SeiZleba ganapirobos ZalaSi Sesuli ganaCenis gadasinjva. saxel-

dobr, sisxlis samarTlis saproceso kodeqsi ganasxvavebs axlad aRmoCe-

nil da axlad gamovlenil garemoebebs.

pirveli jgufi Sedgeba im garemoebebisagan, romlebic samarTalwar-

moebaSi daSvebul xarvezze miuTiTeben: a) roca sasamarTlos kanonier

ZalaSi Sesuli ganaCeniT dadgenilia, rom yalbia mowmis Cveneba an eqsper-

tis daskvna, an sxva mtkicebuleba, romelic safuZvlad daedo ganaCens an

ganCinebas; b) sasamarTlos kanonier ZalaSi Sesuli ganaCeniT dadgenilia

mosamarTlis, momkvlevis, gamomZieblis an prokuroris mier saqmis ganx-

ilvisas Cadenili danaSaulebrivi qmedeba; g) sxva garemoeba, romelic ar

iyo sasamarTlosaTvis cnobili ganaCenis gamotanisas da calke aRebuli

Tu sxva dadgenil garemoebebTan erTad amtkicebs msjavrdebulis udan-

aSaulobas an mis mier im danaSaulze ufro msubuqi an ufro mZime danaSau-

lis Cadenas, romlisTvisac mas msjavri daedo, agreTve amtkicebs

748 ix. daskvnebi da rekomendaciebi, 15.3.b).
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gamarTlebulis an im piris braleulobas, romlis mimarTac saqme Sewyve-

tili iyo; d) garemoebebi, romlebic mowmoben kanonier ZalaSi Sesuli ga-

naCenis damdgeni sasamarTlos ukanono Semadgenlobas, im mtkicebuleba-

Ta dauSveblobas, romlebic safuZvlad daedo ganaCens.

axlad gamovlenili garemoebebia: a) saqarTvelos sakonstitucio  sasa-

marTlos gadawyvetileba, romelmac arakonstituciurad cno kanonier

ZalaSi Sesuli ganaCenis dros Sefardebuli kanoni; b) axali kanonis miReba,

romelic auqmebs an amsubuqebs sisxlissamarTlebriv pasuxismgeblobas.

sisxlis samarTlis saproceso kodeqsiT axlad aRmoCenili da axlad

gamovlenili garemoebebis safuZvelze SeiZleba gadasinjul iqnes

rogorc gamamarTlebeli, ise gamamtyunebeli ganaCeni gamarTlebuli an

msjavrebuli piris sazianod, Tumca sisxlis samarTlis saproceso kod-

eqsi amisaTvis vadebs adgens. aseT SemTxvevaSi ganaCeni SeiZleba gasaCiv-

rdes erTi wlis ganmavlobaSi, Sesabamisad, uzenaesi sasamarTlos sisx-

lis samarTlis saqmeTa palatisaTvis, avtonomiuri respublikis umaRle-

si sasamarTlos prezidiumisaTvis an generaluri prokurorisaTvis ax-

lad aRmoCenil an axlad gamovlenil garemobaTa dadgenis Sesaxeb saCiv-

riT an TxovniT mimarTvidan. kodeqsi ar adgens aranair vadas axlad aRmo-

Cenili an axlad gamovlenili garemoebebis gamo sasamarTlo gadawy-

vetilebis msjavrdebulis sasargeblod gasaCivrebisaTvis (601-e muxli).

sisxlis samarTlis saproceso kodeqsi detalurad iTvaliswinebs

saqmeTa gadasinjvis meqanizms.

sisxlis samarTlis saproceso kodeqsis 594-e muxlis 1-li nawiliT,

saqarTvelos saerTo sasamarTloebis mier gamotanili kanonier ZalaSi

Sesuli ganaCenis, axlad aRmoCenili garemoebebis gamo, gadasinjvis Ses-

axeb saCivari Setanil unda iqnes generalur prokurorTan, xolo avtono-

miuri respublikebis saerTo sasamarTloebis kanonier ZalaSi Sesuli ga-

naCenebis gadasinjvis Sesaxeb Sesabamisi avtonomiuri respublikis proku-

rorTan, maSin rodesac saCivari, axlad gamovlenili garemoebebis gamo,

sasamarTlos saboloo ganaCenis gadasinjvis Taobaze unda pirdapir

Setanil iqnes saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis

saqmeTa palataSi an avtonomiuri respublikebis umaRles sasamarTloTa

prezidiumebSi Sesabamisad (594-e muxlis me-2 nawili). pirvel SemTxvevaSi

prokurorebs ufleba aqvT, gamoiTxovon Sesabamisi sisxlis samarTlis

saqme da ganaCeni, saCivris dasabuTebulobis SemTxvevaSi aRZraven war-

moebas da gamoZiebas avaleben prokurors an gamomZiebels. saCivris Se-

mowmeba xdeba kodeqsiT gaTvaliswinebuli sagamoZiebo moqmedebaTa Ses-

rulebis gziT. Tu dadgindeba saqmis gadasinjvis safuZveli, Sesabamisi

gamomZiebeli Tu prokurori adgens motivirebul daskvnas gadasinjvis

aucileblobaze, romelsac amtkicebs generaluri prokurori. Sesabamis

prokurors Seaqvs wardgineba saqarTvelos uzenaesi sasamarTlos sisx-

lis samarTlis saqmeTa palataSi an avtonomiuri respublikis umaRlesi

sasamarTlos prezidiumSi. generaluri prokuroric da avtonomiuri re-

spublikebis prokurorebic uflebamosilni arian, wardgineba sakuTari

iniciativiT Seitanon (596-e muxli).
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15.2.3. adamianis uflebaTa evropuli sasamarTlos mier

gadawyvetili saqmeebis gadasinjva da xelaxali

warmoeba

sisxlis samarTlis saproceso kodeqsi ar iTvaliswinebs aranair debule-

bas evropuli sasamarTlos mier miRebuli gadawyvetilebis Semdeg saqmis

gadasinjvisa Tu xelaxali warmoebis Taobaze. rac Seexeba samoqalaqo

saproceso kodeqss, sasamarTlos kanonier ZalaSi Sesuli gadawyvetileba

SeiZleba gasaCivrdes axlad aRmoCenili garemoebebis gamo saqmis xelaxa-

li gaxsnis moTxovniT. 423-e muxlis 1-li nawilis e) qvepunqtiT, aseTi gare-

moeba SeiZleba iyos ̀ sasamarTlos gadawyvetileba~. imis gamo, rom saqarTve-

los winaaRmdeg jer evropul sasamarTlos gadawyvetileba ar miuRia,

saqarTvelos saerTo sasamarTloebs ar hqoniaT SesaZlebloba, daedginaT,

moiazreba Tu ara evropuli sasamarTlos gadawyvetileba 423-e muxlSi.749

15.3. daskvnebi da rekomendaciebi

saqarTvelos kanonmdebloba metwilad Seesatyviseba konvenciis me-7

oqmis me-4 muxls. Tumca sasurvelia Semdegi rekomendaciebis gaTval-

iswineba:

a) rekomendebulia, konstituciuri debuleba krZalavdes piris sis-

xlissamarTlebriv devnasa da dasjas erTi da imave danaSaulisaTvis,

garda kanoniT gaTvaliswinebuli SemTxvevebisa da wesisa;

b) rekomendebulia sadisciplino wesdebaSi Sesworebis Setana zemoT

ganxiluli Seusabamobis gaTvaliswinebiT.;

g) rekomendebulia, sisxlis samarTlis saproceso kodeqsi da samo-

qalaqo saproceso kodeqsi pirdapir iTvaliswinebdes evropuli sasamarT-

los gadawyvetilebas, rogorc safuZvels, Sesabamisad, ganaCenis gadas-

injvisa da saqmis xelaxali gaxsnisTvis.

749 ix. daskvnebi da rekomendaciebi, 15.3.g).
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16. me-12 oqmis 1-li muxli –

diskriminaciis zogadad akrZalva

16.1. evropuli konvencia da misi ganmarteba

me-12 oqmis 1-li muxlis Tanaxmad:

`1. kanoniT dadgenili nebismieri uflebiT sargebloba uzrunvelyo-

filia diskriminaciis gareSe nebismier iseT safuZvelze, rogori-

caa sqesi, rasa, kanis feri, ena, religia, politikuri an sxva Sexed-

uleba, erovnuli an socialuri warmoSoba, erovnuli umcireso-

bisadmi kuTvnileba, qoneba, dabadeba an sxva statusi.

2. aravin SeiZleba iqnes diskriminirebuli nebismieri sajaro xelis-

uflebis mier 1-l punqtSi aRniSnul nebismier safuZvelze.~

unda aRiniSnos, rom me-12 oqmis 1-l muxlTan mimarTebiT precedentu-

li samarTali ar arsebobs, vinaidan oqmi jerjerobiT ar aris ZalaSi Ses-

uli, Tumca mainc SeiZleba gakeTdes garkveuli komentarebi am muxlis

mniSvnelobasTan dakavSirebiT. faqtobrivad, igi ganixilavs diskriminaci-

is akrZalvas farTo gagebiT, rogorc zogad wess, da es principi vrcelde-

ba saxelmwifos iurisdiqciaSi myof nebismier pirze. winamdebare muxlis

Tanaxmad, diskriminaciis akrZalva moicavs ̀ kanoniT dadgenil nebismier

uflebas~, e.i. moicavs ara mxolod konvenciiT gaTvaliswinebul ufle-

bebsa da Tavisuflebebs, aramed [erovnuli kanonmdeblobiT gaTval-

iswinebul] adamianis uflebaTa mTel speqtrs, maT Soris ekonomikur,

socialur da kulturul uflebebs. amasTan, unda gvaxsovdes, rom es mux-

li ar gamoricxavs gansxvavebul mopyrobas gansxvavebul viTarebaSi, rac

ar SeiZleba diskriminaciad CaiTvalos.

gansaxilveli muxlis konteqstSi saWiroa gaviTvaliswinoT qarTvel

eqspertTa jgufis mier momzadebuli wina naSromi, romelic exeboda

erovnuli kanonmdeblobis Sesabamisobas konvenciisa da TandarTuli

oqmebis moTxovnebTan.750 2001 wlis SesabamisobasTan dakavSirebuli naS-

romi aseve moicavs konvenciis me-14 muxls, romelic gansazRvravs dis-

kriminaciis akrZalvas konvenciiT dacul uflebebsa da TavisuflebebT-

an mimarTebiT.751 xsenebulidan gamomdinare, mizanSewonilad migvaCnia

750 A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, pre-
pared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001.

751 iqve, gv. 64-70.
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mokled, kidev erTxel, warmovaCinoT am sakiTxTan dakavSirebuli yvelaze

mniSvnelovani samarTlebrivi debulebebi.

amave dros, winamdebare naSromSi, umciresobaTa uflebebis dacvisa

da realuri Tanasworobis miRwevis mizniT ganxorcielebuli pozitiuri

qmedebebis principis gaTvaliswinebiT, ganxiluli iqneba am sakiTxis gan-

viTarebasTan dakavSirebuli uaxlesi warmatebebi.

2002 wlis martSi gaeros adamianis uflebaTa komitetma 1986-e da 1987-e

sxdomebze ganixila saqarTvelos meore perioduli moxseneba samoqalaqo

da politikur uflebaTa saerTaSoriso paqtis implementaciis Sesaxeb da

SeimuSava saboloo daskvnebi da rekomendaciebi 752. me-19 punqtis Tanax-

mad:

`komiteti gamoxatavs SeSfoTebas im winaaRmdegobebTan dakavSirebiT,

romlebic xvdebaT umciresobebs TavianTi kulturuli, religiuri Tu

politikuri uflebebis sruli ganxorcielebisas.

xelSemkvrelma mxare saxelmwifom unda uzrunvelyos, rom eTnikuri,

religiuri da enobrivi umciresobebis yvela wevri efeqturad iyos dac-

uli diskriminaciisagan. amasTan, umciresobaTa wevrebs saSualeba unda

hqondeT isargeblon sakuTari kulturiT da gamoiyenon sakuTari ena...~

komitetma aseve Rrma SeSfoTeba gamoxata saqarTveloSi religiuri

Seuwynareblobisa da sxvadasxva religiuri umciresobis, gansakuTrebiT

ieRovas mowmeebis, Seviwroebis faqtebis ricxvis zrdasTan dakavSire-

biT da mouwoda xelSemkvrel mxare saxelmwifos aucilebeli RonisZie-

bebis gatarebisaken, raTa uzrunvelyofili iyos azris, sindisisa da re-

ligiis Tavisufleba.753

16.2. saqarTvelos kanonmdebloba

16.2.1 saxelmwifos iurisdiqciaSi myofi yvela piris

uflebebis pativiscema da ganxorcieleba

saqarTvelos konstituciis me-14 muxli adgens, rom yvela adamiani

dabadebiT Tavisufalia da kanonis winaSe Tanasworia, ganurCevlad rasi-

sa, kanis ferisa, enisa, sqesisa, religiisa, politikuri da sxva Sexedule-

bebisa, erovnuli, eTnikuri da socialuri kuTvnilebisa, warmoSobisa,

qonebrivi da wodebrivi mdgomareobisa Tu sacxovrebeli adgilisa.

konstituciis Tanaxmad, saqarTvelos moqalaqeni sargebloben Tana-

bari uflebebiT qveynis socialur, ekonomikur, kulturul da politikur

752 ix. dokumenti CCPR/CO/74/GEO.
753 azris, sindisisa da religiis TavisuflebasTan dakavSirebuli saqarTvelos kanon-

mdeblobis detaluri ganxilvisaTvis ixileT evropuli konvenciis me-9 muxlis

analizi.
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cxovrebaSi, ganurCevlad maTi erovnuli, eTnikuri, religiuri Tu eno-

brivi kuTvnilebisa. saerTaSoriso samarTlis sayovelTaod aRiarebuli

principebisa da normebis Sesabamisad maT ufleba aqvT, Tavisuflad, yo-

velgvari diskriminaciisa da Carevis gareSe ganaviTaron TavianTi kul-

tura, isargeblon mSobliuri eniT pirad da sazogado cxovrebaSi (38-e

muxlis 1-li punqti).

am konteqstSi mizanSewonilia, kvlavac gavixsenoT Semdegi: konvenci-

is me-14 muxlTan dakavSirebiT 2001 wlis Sesabamisobis Sesaxeb naSromSi

SemoTavazebul iqna ramdenime Sesworeba konstituciis me-14 da 38-e mux-

lebSi arsebuli xarvezebis aRmofxvris mizniT. aRsaniSnavia is garemoe-

ba, rom xsenebuli winadadebebi jerjerobiT ar gamxdara ganxilvis saga-

ni. Sesabamisad, winamdebare naSromSic xdeba maTi gameoreba: ̀ Semdegi Ses-

worebebi unda iqnes Setanili konstituciis me-14 muxlSi: a) daematos

kriteriumi ̀ dabadeba~  da b) daematos blanketuri norma ̀ an sxva status-

Tan~ dakavSirebiT.

konstituciis 85-e muxlis me-2 punqtis Tanaxmad, im raionebSi, sadac

mosaxleoba ver flobs saxelmwifo enas, uzrunvelyofilia saxelmwifo

enis Seswavlisa da samarTalwarmoebasTan dakavSirebuli sakiTxebis gad-

awyveta. konstituciis teqstSi amgvari debulebis arseboba SeiZleba gan-

vixiloT rogorc sabWouri periodis gadmonaSTi, rodesac rusuli (da ara

qarTuli) ena asrulebda erovnebaTSoris urTierTobaTa saSualebis rols

saqarTveloSi mcxovrebi umciresobebisaTvis.

 konstitucia uzrunvelyofs diskriminaciis akrZalvis principis dac-

vas moqalaqeobis armqone pirebTan mimarTebiTac. igi acxadebs, rom

saqarTveloSi mcxovreb ucxoel moqalaqeebsa da moqalaqeobis armqone

pirebs saqarTvelos moqalaqis Tanabari uflebani da movaleobani aqvT,

garda konstituciiTa da kanoniT gaTvaliswinebuli gamonaklisebisa (47-e

muxlis 1-li punqti).

konstituciaSi warmodgenili erT-erTi amgvari gamonaklisia saxelmwi-

fos uflebamosileba, daawesos ucxo qveynis moqalaqeTa da moqalaqeo-

bis armqone pirTa politikuri saqmianobis SezRudva (27-e muxli).

winamdebare  muxlis konteqstSi mizanSewonilia, kvlav gavimeoroT,

rom konstituciis II TaviT garantirebuli adamianis uflebebi da Tavisu-

flebebi SeiZleba or jgufad daiyos: uflebebi da Tavisuflebebi, roml-

iTac sargebloba SeuZlia yvelas da uflebebi da Tavisuflebebi, romli-

Tac sargebloba SeuZliaT mxolod moqalaqeebs.754

16.2.2. zogierTi samarTlebrivi xarvezis aRmofxvris

aucileblobis Sesaxeb

2001 wlis martSi rasobrivi diskriminaciis yvela formis akrZalvis

Sesaxeb gaeros komitetma ganixila saqarTvelos pirveladi moxseneba Se-

754 am sakiTxTan mimarTebiT detaluri informacia ixileT 1-l muxlTan dakavSire-

bul analizSi.
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sabamisi konvenciis implementaciis Sesaxeb755 da miiRo daskvniTi SeniS-

vnebi da rekomendaciebi.756 kerZod, komitetma SeSfoTeba gamoTqva Sem-

degi garemoebis gamo:

saqarTvelos parlaments ar miuRia erovnul umciresobebTan

dakavSirebuli kanoni;

ar arsebobs kanonmdeblobaSi iseTi debulebebi, romlebic mkafi-

od krZalavs erovnuli, rasobrivi an religiuri SuRlis gaRvive-

bas;

parlamentsa da xelisuflebis adgilobriv organoebSi arasak-

marisad arian warmodgenili eTnikuri umciresobebi.

saqarTvelos parlaments jerjerobiT ar miuRia kanoni erovnuli um-

ciresobebis Sesaxeb. ar gadaudgams praqtikuli nabijebi eTnikur um-

ciresobaTa warmomadgenlobis gazrdis mizniT. miuxedavad amisa, garkveu-

li pozitiuri Zvrebi, romlebic aRiniSneba, ganxilulia qvemoT.

rogorc es naxsenebi iyo 2001 wlis Sesabamisobis Sesaxeb naSromSi ev-

ropuli konvenciis me-14 muxlTan dakavSirebiT, `unda aRiniSnos, rom

norma, romlis Tanaxmadac moxdeboda nebismieri formiT rasobrivi mtro-

bis waqezebasTan dakavSirebuli danaSaulis gansazRvra (sisxlis samarT-

lis adremoqmedi kodeqsis 75-e muxli), amoRebulia sisxlis samarTlis

axali kodeqsidan. Cveni azriT, aseve gonivruli iqneboda xsenebuli mux-

lis Setana axal kodeqsSi.757 garda amisa, SemoTavazebul iqna Semdegi re-

komendacia: ̀ sisxlis samarTlis kodeqsSi Setanil unda iqnes damatebiTi

muxli, romlis Tanaxmadac erovnuli, eTnikuri, religiuri da sxva saxis

mtroba dasjadi iqneba~.758

`saqarTveloSi adamianis uflebaTa dacvis ganmtkicebis RonisZiebaTa

Sesaxeb~ saqarTvelos prezidentis #240 brZanebulebis Tanaxmad, ius-

ticiis saministros daevala, ̀ moamzados kanonproeqti, eTnikuri da ra-

sobrivi mtrobis an SuRlis gaRvivebis, moqalaqeTa eTnikuri an rasobrivi

kuTvnilebis mixedviT maTi uflebebis pirdapiri Tu iribi SezRudvis

danaSaulad aRiarebisa da am danaSaulisaTvis Sesabamisi sanqciebis

gaTvaliswinebis Taobaze sisxlis samarTlis kodeqsSi cvlilebebis

Setanis Sesaxeb~. amasTan, aRsaniSnavia is garemoeba, rom 2003 wlis martSi

saqarTvelos mTavrobam ganixila da moiwona sisxlis samarTlis kodeqsSi

Sesatani cvlilebebi, romlis Tanaxmadac, kodeqsSi Seva axali muxli (1421

– `rasobrivi diskriminacia~). xsenebuli muxli Seicavs diskriminaciis

gansazRvrebas, romelic Seesabameba rasobrivi diskriminaciis yvela

formis akrZalvis Sesaxeb gaeros konvenciaSi warmodgenil am terminis

ganmartebas da iTvaliswinebs Sesabamis sanqcias: 3-dan 10 wlamde (damamZ-

755 ix. dokumenti CERD/C/369/Add.1.
756 ix. dokumenti CERD/C/304/Add.120.
757 A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the

Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, pre-
pared by A.Kakhniashvili, A. Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001.

758 iqve, gv. 70.
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imebeli garemoebebis gaTvaliswinebiT) Tavisuflebis aRkveTas. saqarTve-

los prezidentma warudgina aRniSnuli cvlilebis proeqti parlaments,

SemdgomSi misi miRebis mizniT. sasurvelia, rom xsenebuli ganxorcieldes

maqsimalurad mokle vadebSi.

2002 wlis 21 ivniss ZalaSi Sevida ̀ samxedro savaldebulo samsaxuris

gadavadebis mosakreblis Sesaxeb~ saqarTvelos kanoni. xsenebuli kanonis

Tanaxmad, wvevamdels (18-dan 27 wlis askamde), SesaZloa, gadauvaddes

samxedro savaldebulo samsaxurSi gawveva im SemTxvevaSi, Tu igi

gadaixdis saqarTvelos saxelmwifo biujetSi Sesabamis mosakrebels. mo-

sakreblis ganakveTi Seadgens yovelwliurad 200 lars (daaxloebiT 90

aSS-is dolari) an erTianad 2000 lars (daaxloebiT 900 aSS-is dolari).

Sedegad, aRniSnuli kanonis gamoyenebiT wvevamdels SeuZlia, saerTod

aaridos Tavi samxedro savaldebulo samsaxurs.

kanonis miRebis ZiriTadi mizani gawvevis procesSi arsebuli korufciis

aRkveTa iyo. wina periodSi xSirad samxedro savaldebulo samsaxurisa-

gan Tavis aridebis mizniT axalgazrdebi iZulebulni iyvnen, Sesabamisi

struqturebis warmomadgenlebisaTvis qrTami miecaT. Tavdacvis samin-

istrosaTvis finansuri daxmarebis gasawevad mizanSewonilad iqna miCneu-

li xsenebuli msgavsi ̀ gadasaxadebis~ legalizacia: saqme is aris, rom

`samxedro savaldebulo samsaxuris gadavadebis mosakreblis Sesaxeb~

saqarTvelos  kanoniT gaTvaliswinebuli Tanxebis 80% saministros spe-

cialur angariSze iricxeba. dResdReobiT, arsebuli monacemebiT, 124-ma

wvevamdelma ukve gamoiyena ̀ samxedro savaldebulo samsaxuris gadavade-

bis mosakreblis Sesaxeb~ kanoni da gadaixada Sesabamisi mosakrebeli.

gaTvaliswinebiT konstituciis debulebebisa, romlebic krZalavs

diskriminacias, inter alia, `qonebrivi mdgomareobis~ (me-14 muxli)

safuZvelze, SesaZlebelia, vivaraudoT, rom es kanoni ar Seesabameba me-

12 oqmis 1-li muxlis moTxovnebs, romelTa Tanaxmadac: ̀ kanoniT dadge-

nili nebismieri uflebiT sargebloba uzrunvelyofilia diskriminaciis

gareSe nebismier iseT safuZvelze, rogoricaa [...] qoneba [...] an sxva sta-

tusi~. Sesabamisad, ̀ samxedro savaldebulo samsaxuris gadavadebis mo-

sakreblis Sesaxeb~ kanoni SesaZloa CaiTvalos rogorc diskriminaciuli.

16.2.3. erovnul umciresobaTa dacvis Sesaxeb CarCo

konvencia da specialuri kanonis miRebis sakiTxi

rogorc es aRniSnul iqna 2001 wlis Sesabamisobis Sesaxeb naSromSi, 2000

wlis 21 ianvars saqarTvelom xeli moawera erovnul umciresobaTa dacvis

Sesaxeb CarCo konvencias, romelic saqarTvelosaTvis ZalaSi Sevidoda

qveynis parlamentis mier misi ratificirebis Semdgom. CarCo konvencii-

dan gamomdinare, im politikur valdebulebaTa Sesabamisad, romlebic

saqarTvelom aiRo evropis sabWoSi gawevrianebisas, 2001 wlis aprilamde

miRebuli unda yofiliyo ̀ erovnul umciresobaTa dacvis Sesaxeb~ kanoni.

samwuxarod,  am konvenciis ratificireba, iseve rogorc erovnul um-

ciresobaTa dacvis sakiTxebTan dakavSirebuli sakanonmdeblo aqtis miRe-
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ba, dRemde ver moxerxda. saqme is aris, rom kompetentur saxelmwifo

struqturebs (rogorc sakanonmdeblo, aseve aRmasrulebels) ar gaaCni-

aT erTiani midgoma amgvari kanonis miRebis saWiroebasTan dakavSirebiT.

xsenebuli sakiTxis irgvliv mosazrebebi kvlav gansxvavdeba, rac Sesa-

Zloa aixsnas konvenciis arsis arasakmarisi aRqmiT. gansxvavebiT adami-

anis uflebaTa sxva saerTaSoriso aqtebisagan, romelTa mxaredac gvev-

lineba saqarTvelo, erovnul umciresobaTa dacvis Sesaxeb CarCo konven-

cia ar aris TviTaRsrulebadi aqti, e.i. misi implementacia SesaZlebelia

mxolod Sesabamisi erovnuli kanonmdeblobisa da praqtikis saSualebiT.

arsebobs myari safuZveli, raTa vivaraudoT, rom  saqarTvelos moqmedi

kanonmdebloba srulad ver asaxavs umciresobebis uflebaTa da Tavisu-

flebaTa im speqtrs, romelic warmodgenilia konvenciaSi. kerZod, es ex-

eba mmarTvelobiT organoebTan kavSiris warmoebis SesaZleblobas

mSobliuri enis, toponimiuri miniSnebebisa Tu sxva saSualebiT. swored

amitom Zalze mniSvnelovania, rom erovnul umciresobaTa dacvis Sesaxeb

CarCo konvenciis ratificirebas Tan mohyves Sesabamisi erovnuli sakanon-

mdeblo aqtis (aqtebis) miReba erovnul doneze konvenciis implement-

aciis mizniT.

Cvens xelT arsebuli uaxlesi informaciis Tanaxmad, samoqalaqo in-

tegraciis saparlamento komiteti apirebs, warudginos qarTvel kanon-

mdeblebs dokumentis proeqti saxelwodebiT – ̀ saqarTveloSi erovnu-

li umciresobebis integraciis politikis koncefcia~. am samarTlebrivi

aqtis mizania, uzrunvelyos saqarTveloSi umciresobaTa uflebebis ukeT

dacva da xelSewyoba CarCo konvenciis debulebaTa Sesabamisad. nebismi-

er SemTxvevaSi, gadaudebeli aucileblobaa rogorc konvenciis rati-

ficireba, aseve misi implementaciisaTvis saWiro kanonmdeblobis miReba.

sakiTxisadmi amgvari midgomis ganmtkicebis mizniT, mizanSewonilia

moviSvelioT rasobrivi diskriminaciis yvela formis akrZalvis Sesaxeb

gaeros komitetis mosazreba, romelic man gamoTqva CERD-is Sesabamisad

saqarTvelos pirveladi moxsenebis ganxilvis procesSi: `konvenciis

(CERD) me-5 muxlis implementaciis konteqstSi komiteti SeSfoTebiT

aRniSnavs erovnul umciresobaTa arasakmarisad warmodgenas parlamentSi.

komiteti gamoTqvams SeSfoTebas im faqtTan dakavSirebiT, rom arsebobs

garkveuli barierebi umciresobaTa monawileobisaTvis politikur dawe-

sebulebebSi. magaliTad, aRsaniSnavia adgilobriv aRmasrulebel struq-

turebSi umciresobaTa monawileobis SezRudva, rac ganpirobebulia qar-

Tuli enis arasaTanado codniT. komiteti iZleva rekomendacias, rom

xelSemkvrelma saxelmwifom gadadgas yvela aucilebeli nabiji, raTa par-

lamentsa da xelisuflebis adgilobriv organoebSi gaizardos erovnul

umciresobaTa warmomadgenlebis ricxvi~.

garda amisa, komitetma mkafiod Camoayaliba Tavisi pozicia, roca ga-

nacxada: `komiteti mouwodebs wevr saxelmwifos, kvlavac aRmouCinos

mxardaWera am process da miiRos kanonmdebloba umciresobaTa Sesaxeb~.

cxadia, rom komitetis aRniSnuli mosazrebebi naTlad miuTiTebs im

problemebze, romlebic gadaWril unda iqnes saqarTvelos kanonmdeblo-
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bisa da praqtikis saSualebiT. am konteqstSi mizanSewonilia, xazi gavus-

vaT im pozitiuri RonisZiebebis ganxorcielebis mniSvnelobas, romelTa

mizanic mosaxleobis umravlesobasa da qveyanaSi mcxovreb umciresoba-

Ta Soris WeSmariti Tanasworobis miRwevaa. xazgasmiT unda aRiniSnos, rom

Tanasworobis miRwevaze msjelobisas ara mxolod Tanabari SesaZleblobe-

bi, aramed saboloo Sedegebic igulisxmeba.

winamdebare naSromis bolo etapze muSaobisas saqarTveloSi sakmaod

RirsSesaniSnavi normatiuli aqti gamoica, romelic pirdapir kavSirSia

gansaxilvel sakiTxTan. saxeldobr, 2003 wlis martis dasawyisSi saqarTve-

los prezidentma gamosca #68 brZanebuleba ̀ saqarTvelos mosaxleobis

sxvadasxva jgufis uflebebisa da Tavisuflebebis dacvis ganmtkicebis

2003-2005 wlebis samoqmedo gegmis damtkicebis Sesaxeb~. xsenebuli

brZanebulebis preambulis Tanaxmad: `saqarTvelo mravalerovani qvey-

anaa, romelsac erovnebaTa megobruli Tanacxovrebis saukeTeso

tradiciebi da religiuri Semwynareblobis mraval¬saukunovani istoria

aqvs. amitom arsebuli mdgomareobis gaumjobeseba, Seupovari brZola yve-

la saxis (maT Soris religiuri niSniT) diskriminaciis winaaRmdeg, mosax-

leobis sxvadasxva jgufis uflebebisa da Tavisuflebebis dacva saxelmwi-

foebrivi ganviTarebis erT-erTi umTavresi winapirobaa~. aRniSnuli samo-

qmedo gegma Semdeg miznebs isaxavs:

• arsebul kanonmdeblobaSi cvlilebebis Setana da axali kanonebis

SemuSaveba saqarTvelos mier aRebul saerTaSoriso valdebule-

baTa, adamianis uflebaTa sferoSi gaeros Sesabamis saxelSekrule-

bo organoTa rekomendaciebis implementaciis uzrunvelyofisa da

Sida kanonmdeblobis gaerosa da evropis sabWos standartebTan

SesabamisobaSi moyvanis mizniT;

• saqarTveloSi mcxovrebi sxvadasxva eTnikuri umciresobis  roli-

sa da monawileobis gazrda gadawyvetilebis miRebis procesSi, ker-

Zod, samTavrobo struqturebSi erovnul umciresobaTa warmo-

madgenlobis gazrdis xelSewyobis gziT;

• umciresobaTa uflebebis dacva, specialuri meqanizmebis gamoy-

enebisa da maTTvis xelmisawvdomi samarTlebrivi dacvis saSuale-

bebTan dakavSirebuli treningebis mowyobis gziT;

• religiuri eqstremizmisa da Seuwynareblobis aRmofxvra;

• samoqalaqo integraciis procesebis ganmtkiceba;

• umciresobaTa kulturuli TviTmyofadobis SenarCuneba da ganvi-

Tareba.

zemoxsenebuli miznebis misaRwevad samoqmedo gegma moicavs mTel rigs

konkretuli RonisZiebebisas. winamdebare punqtis konteqstSi yuradRe-

bas imsaxurebs im faqtis aRniSvna, rom, xsenebuli dokumentis Sesabamisad,

saqarTvelos parlaments eTxova, moaxdinos `erovnul umciresobaTa

dacvis Sesaxeb CarCo konvenciis~ ratificireba da daasrulos ̀ erovnul
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umciresobaTa integraciis koncefciisa~ da Sesabamisi sakanonmdeblo

winadadebebis SemuSaveba.

im SemTxvevaSi, Tuki moxdeba xsenebuli samoqmedo gegmis ganxorciele-

ba, es ukanaskneli mniSvnelovnad Seuwyobs xels umciresobaTa uflebeb-

is dacvasTan dakavSirebul saxelmwifos pozitiuri valdebulebebis re-

alizacias.

16.2.4. zogierTi SeniSvna genderuli Tanasworobis

sakiTxTan dakavSirebiT

rogorc es winamdebare naSromSi zemoT iqna aRniSnuli, konstituciis

me-14 muxlis Tanaxmad, yvela adamiani dabadebiT Tavisufali da kanonis

winaSe Tanasworia, inter alia, ganurCevlad sqesisa. qalTa mdgomareobasTan

mimarTebiT yuradReba unda gavamaxviloT konstituciis im debulebaze,

romelic dedaTa uflebebis samarTlebrivi dacvis garantiebs iTval-

iswinebs (36-e muxlis me-3 punqti).

am etapze genderuli Tanasworobis mniSvnelobidan gamomdinare, mi-

zanSewonili iqneboda, pirdapir gadmogvetana konstituciaSi samoqalaqo

da politikur uflebaTa paqtis me-3 muxli. xsenebuli SesabamisobaSi iqne-

boda rogorc saqarTvelos kanonmdeblobis suliskveTebasTan da pirda-

pir mniSvnelobasTan, aseve qveynis mier adamianis uflebaTa sferoSi nak-

isr saerTaSoriso valdebulebebTan.

Sesabamisad, Semdegi rekomendacia, romelic gakeTda 2001 wlis Sesa-

bamisobis Sesaxeb naSromSi, ZalaSi rCeba: ̀ qalTa uflebebisa da genderu-

li Tanasworobis Sesaxeb debuleba calke muxlad unda iyos warmodgeni-

li konstituciaSi~.

am konteqstSi aRsaniSnavia Semdegi: marTalia, adamianis uflebaTa

komiteti zemoxsenebul daskvnebsa da  rekomendaciebSi aRiarebs, rom

`qalTa Tanasworobis miRwevis mcdelobebTan dakavSirebiT garkveuli

progresi ganxorcielda politikur da sazogadoebriv cxovrebaSi~,

komiteti mainc SeSfoTebulia imiT, rom qalTa warmomadgenlobis done

parlamentsa da wamyvan Tanamdebobebze sajaro da kerZo seqtorebSi da-

bali rCeba.

komitetis rCevis Tanaxmad, xelSemkvrelma mxare saxelmwifom unda

gaataros Sesabamisi RonisZiebebi, raTa parlamentSi, wamyvan Tanamdebobe-

bze, sajaro da kerZo seqtorSi qalTa warmomadgenloba gaizardos,

rogorc amis Taobaze paqtis me-3 muxlSia aRniSnuli. amasTan, xelSem-

kvrelma mxare saxelmwifom unda ganixilos RonisZiebebi, maT Soris sa-

ganmanaTleblo, romlebic mimarTuli iqneba sazogadoebaSi qalTa mdgo-

mareobis gaumjobesebisaken.

axlaxan erT-erTma qarTulma arasamTavrobo organizaciam, saxeldo-

br `genderuli ganviTarebis asociaciam~, SeimuSava winadadebebi

saqarTvelos parlamentSi qalTa warmomadgenlobis gazrdis mizniT, Tum-

ca sadReisod am saxis arc erTi cvlileba saqarTvelos saarCevno kanon-

mdeblobaSi ar yofila Setanili.
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saqarTveloSi mcxovreb umciresobaTa uflebebisa da Tavisuflebeb-

is dacvis ganmtkicebis 2003-2005 wlebis samoqmedo gegmis mixedviT,

saqarTvelos parlaments, saqarTvelos iusticiis saministrosa da qal-

Ta ganviTarebis saxelmwifo politikis SemmuSavebel komisiasTan erTad,

eTxova, uzrunvelyos konstituciis 36-e muxlis axali redaqciis Se-

muSaveba, masSi qalTa uflebebisa da genderuli Tanasworobis Sesaxeb

calke debulebad uzrunvelyofis mizniT.

da bolos, am sakiTxis konteqstSi unda aRiniSnos, rom 2001 wlis bo-

los saqarTvelos parlamentis Tavmjdomared arCeul iqna sakmaod cno-

bili politikosi – qalbatoni.

16.2.5. samarTlebrivi dacvis arsebuli saSualebebi

konstituciis Tanaxmad, yovel adamians ufleba aqvs, Tavis uflebaTa

da TavisuflebaTa dacvis mizniT mimarTos sasamarTlos. saxelmwifo, sas-

amarTloebis meSveobiT, uzrunvelyofs yvela pirs sruli kompensaciiT,

romelsac arasamarTlianad miadga ziani saxelmwifo, TviTmmarTvelobis

organoTa an Tanamdebobis pirTa mier (42-e muxlis 1-li da me-9 punqtebi).

darRveuli uflebebisa da Tavisuflebebis samarTlebrivi dacvis saS-

ualebaTa Soris saqarTveloSi prioriteti eniWeba sasamarTloebs. Tum-

ca, unda aRiniSnos, rom xsenebuli ar uSlis xels kanoniT gaTval-

iswinebul sxva saSualebaTa gamoyenebis SesaZleblobas.

me-12 oqmis 1-li muxlis konteqstSi SesaZlebelia moviSvelioT

saqarTvelos pirveladi moxseneba CERD-is implementaciasTan dakavSire-

biT. moxsenebis is nawili, romelic konvenciis me-6 muxls exeba, Seicavs

sakmaod detalur informacias sasamarTlo sistemis struqturisa da

saqmianobis wesis (283-e-290-e punqtebi), sakonstitucio zedamxedvelo-

bis samarTalwarmoebis wesis (291-e da 292-e punqtebi), administraciuli

samarTalwarmoebis (293-e-295-e punqtebi), samoqalaqo samarTalwarmoeb-

is (296-e da 297-e punqtebi), sisxlis samarTalwarmoebis (298-e-302-e pun-

qtebi) da sxva organoebSi masTan dakavSirebuli uflebis Sesaxeb, romel-

ic gulisxmobs samarTalwarmoebis aRZvras adamianis uflebaTa da Tavis-

uflebaTa darRvevasTan mimarTebiT (303-e da 304-e punqtebi).

garda amisa, nebismier pirs ufleba aqvs, Tavisi uflebebisa da Tavisu-

flebebis darRvevis Sesaxeb saCivriT mimarTos Sesabamis sakanonmdeblo

Tu aRmasrulebeli xelisuflebis organoebs.

16.3. daskvnebi da rekomendaciebi

a) mTlianobaSi saqarTvelos kanonmdebloba Seesabameba evropuli

konvenciis me-12 oqmis 1-li muxlis moTxovnebs. amave dros, arsebobs

rogorc arsebul kanonmdeblobaSi cvlilebebis Setanis, aseve axali

kanonebis miRebis ukiduresi aucilebloba, raTa saqarTvelos kanonmde-
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bloba SesabamisobaSi iqnes moyvanili konvenciis me-12 muxlis 1-li pun-

qtis pirdapir mniSvnelobasa da suliskveTebasTan;

b) gansakuTrebiT aRsaniSnavia, rom kanonmdeblebs dRemde ar gau-

TvaliswinebiaT 2001 wels momzadebul Sesabamisobis Sesaxeb naSromSi

warmodgenili rekomendaciebi saqarTvelos konstituciasTan mimarTe-

biT;

g) saqarTveloSi azris, sindisisa da religiis Tavisuflebis sruli

implementaciis uzrunvelyofis mizniT, unda daCqardes ̀ religiis Tavis-

uflebisa da religiuri organizaciebis Sesaxeb~ kanonis miReba;

d) unda daCqardes sisxlis samarTlis kodeqsSi Sesatani cvlilebis

miReba, romlis Tanaxmadac, rasobrivi diskriminaciisaken mimarTuli neb-

ismieri aqti danaSaulad iqneba gamocxadebuli;

e) mivesalmebodiT saqarTvelos mosaxleobis sxvadasxva jgufis

uflebebisa da Tavisuflebebis dacvis ganmtkicebis 2003-2005 wlebis samo-

qmedo gegmis droul da efeqtian ganxorcielebas, gansakuTrebiT samarT-

lebriv sferosTan mimarTebiT;

v) konstituciasTan da adamianis uflebaTa sferoSi saqarTvelos saer-

TaSoriso valdebulebebTan SesabamisobaSi moyvanis mizniT, unda gadais-

injos kanoni ̀ samxedro savaldebulo samsaxuris gadavadebis mosakreb-

lis Sesaxeb~;

z) saqarTvelos parlamentma maqsimalurad mokle vadebSi unda

moaxdinos erovnul umciresobaTa dacvis Sesaxeb CarCo konvenciis rat-

ificireba;

T) umciresobaTa dacvis Sesaxeb CarCo konvenciis erovnul doneze

implementaciis uzrunvelyofis mizniT, xeli unda Seewyos samarTle-

brivi aqtis (aqtebis) miRebas, romlebic daaregulirebs umciresobebTan

dakavSirebul sakiTxebs. Sesabamisi samarTlebrivi aqti (aqtebi), kerZod,

unda moicavdes (1) RonisZiebebs, romlebic mimarTuli iqneba gadawy-

vetilebis miRebis doneze umciresobaTa warmomadgenlobis zrdisaken

da (2) pozitiur qmedebaTa CamonaTvals, romlebic mimarTuli iqneboda

cxovrebis yvela sferoSi WeSmariti Tanasworobis miRwevisaken;

i) konstituciaSi calke muxlad unda iyos warmodgenili debuleba

qalTa uflebebisa da genderuli Tanasworobis Sesaxeb;

k) gansaxorcielebelia sakanonmdeblo cvlilebebi (magaliTad,

saarCevno kodeqsSi) da sxva RonisZiebebi saqarTvelos parlamentSi,

saxelmwifo da kerZo seqtoris wamyvan Tanamdebobebze qalTa warmo-

madgenlobis gazrdis mizniT;
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1 A Study on the Compatibility of Georgian Law with the Requirements of the
Convention for the Protection of Human Rights and Fundamental Freedoms
and its Protocols: Pilot Project, prepared by A. Kakhniashvili, A.Nalbandov,
G. Tskrialashvili, HRCAD(2001)2, 2001.

2 The current status of ratification of the European Convention and its protocols
is as follows:
a) European Convention - entered into force for Georgia on 20 May 1999;
b) Protocol 1 - entered into force for Georgia on  7 June 2002;
c) Protocol 4 - entered into force for Georgia on 13 April 2000;
d) Protocol 6 - entered into force for Georgia on 1 May 2000;
e) Protocol 7 - entered into force for Georgia on 1 July 2000;
f ) Protocol 12 - at present not yet in force. Georgia deposited its instrument
of ratification on 15 June 2001;
g) Protocol 13 - signed by Georgia on 3 May 2002 and ratified  on 25 May 2003.

INTRODUCTION

Upon the decision of the Ministry of Justice of Georgia within the framework
of the Joint Programme between the European Commission and the
Council of Europe and in co-operation with the Directorate General of
Human Rights of the Council of Europe, the Working Group on the
Compatibility of Georgian Legislation with the Standards of the European
Convention on Human Rights and its Protocols has been established.
The Group was entrusted with analysing Georgian legislation and practice
to identify the legal problems and deficiencies from the point of view of
their compliance with the Convention standards and to make
recommendations on bringing Georgian legislation in line with the
standards of the Convention and its protocols.

The Working Group consisted of three local experts: K. Korkelia, N. Mchedlidze
and A. Nalbandov.

The present study covers those articles of the Convention and of its
protocols, which were not dealt with in the previous compatibility study
carried out by the local experts.1 In addition the present study discusses
new legal instruments - Protocols 12 and 13 - adopted after the
completion of the work on the above mentioned study.2 The current status
of ratification of the European Convention and its protocols is as follows:

The present study covers the following articles of the European Convention
and its protocols:

• Article 1 (Obligation to Respect Human Rights)
• Article 2 (Right to Life)
• Article 3 (Prohibition of Torture)
• Article 4 (Prohibition of Slavery and Forced Labour)
• Article 5 (Right to Liberty and Security)
• Article 6 (Right to a Fair Trial)
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• Article 7 (No Punishment Without Law)
• Article 8 (Right to Respect for Private and Family Life)
• Article 9 (Freedom of Thought, Conscience and Religion)
• Article 12 (Right to Marry)
• Protocol 4, Article 1 (Prohibition of Imprisonment for Debt)
• Protocol 4, Article 3 (Prohibition of Expulsion of Nationals)
• Protocol 6 (Abolition of Death Penalty in Time of Peace)
• Protocol 7, Article 2 (Right of Appeal in Criminal Matters)
• Protocol 7, Article 4 (Right not to be Tried or Punished Twice)
• Protocol 7, Article 5 (Equality Between Spouses)
• Protocol 12 (General Prohibition of Discrimination)
• Protocol 13 (Abolition of Death Penalty in Time of War)

The above articles of the European Convention and of its protocols were
shared among the members of the Working Group who worked
individually on their respective articles. The following members of the
Group were responsible for preparing the study under the relevant articles:

• K. Korkelia - Articles 1, 8, 9, 12 of the Convention; Protocol 6, Protocol
7, Article 5 and Protocol 13;

• N. Mchedlidze - Articles 3, 5, 6, 7 of the Convention, Protocol 7,
Articles 2 and 4;

• A. Nalbandov - Articles 2 and 4 of the Convention, Protocol 4, Article
1 and 3; Protocol 12.

It is important to note that upon the agreement of the Ministry of Justice
and the Directorate General of Human Rights of the Council of Europe it
was decided to prepare the original study in English. This would facilitate
commenting on the study by the Council of Europe experts without wasting
time on translation of the Georgian texts into English. It was also decided
that the final version of the study would be translated into Georgian to
make it readily available for Georgian readers.

It is clear that the compatibility study cannot be exhaustive. The Working
Group has been aware since the very beginning of its work that it would
be impossible within the prescribed time to make a thorough study of all
legal problems and deficiencies existing in Georgian legislation and
practice. Therefore, the Group has primarily focused on the major problems
identified in Georgian legislation from the point of view of its compliance
with the standards of the European Convention and its protocols.

The Working Group had two meetings with the experts of the Council of
Europe. The first meeting was held on 3-4 October 2002, in Tbilisi.  Issues
such as the working methodology, structure of the study and the scope
and contents of the articles of the Convention and its protocols were
discussed. The second meeting was held on 27-28 March 2003. At this
meeting the experts of Council of Europe made their comments on the
compatibility study prepared by the Georgian experts. Other issues of
particular importance in terms of compatibility of Georgian legislation
with the Convention were also discussed.
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The present study takes into account the comments of the Council of
Europe experts made at this meeting and subsequently in writing.

On behalf of the local experts I would like to thank the Council of Europe
experts: Tamas Ban (Hungary); Piers Gardner (United Kingdom) and
Jens Meyer-Ladewig (Germany) whose wisdom has been of great help
while making this study. Their comments and advice have been invaluable.
I would also like to thank Professor Douwe Korff (United Kingdom), whose
editing remarks improved the clarity and conciseness of the English text.

Special thanks go to the Directorate General of Human Rights of the
Council of Europe and in particular, Krzysztof Zyman, with whose
assistance and encouragement our cooperation became successful.

All those who worked on the compatibility study sincerely hope that the
authorities take into account the conclusions and recommendations of
the Working Group to improve the protection of human rights and
freedoms in Georgia.

The work on the compatibility study was completed at the end of April
2003. Thus, it does not take subsequent legal developments into account.

Konstantin Korkelia
Team Leader of the Working Group
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3 Para. 1, Article 47 of the Constitution of Georgia.
4 A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the

Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, prepared
by A. Kakhniashvili, A.Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001, 65-66, 80-83, 129.

1. ARTICLE 1 – OBLIGATION TO RESPECT HUMAN RIGHTS

Under Article 1 of the European Convention on Human Rights: “The High Contracting
Parties shall secure to everyone within their jurisdiction the rights and freedoms defined
in Section I of this Convention.”

It is clear that Article 1 is a starting point for an analysis of applicability of the European
Convention on Human Rights. A three-fold obligation stems from Article 1 which relates
to the applicability of the Convention to “everyone”, its territorial scope and the obligation
to “secure” rights protected under the Convention.

a) Applicability of the Convention to “Everyone”

The expression “everyone” used in Article 1 of the Convention covers not only citizens,
but also aliens, stateless persons, persons having dual citizenship and persons lacking
legal capacity. Therefore, the States parties to the European Convention and its protocols
must guarantee to all persons within their jurisdiction the rights established in Section
I of the Convention and its protocols. Although Article 1 of the Convention provides that
the Convention is applicable to “everyone”, the Convention states in expresso that the
application of some of the rights to non-nationals may be restricted (for example, under
Article 16 political activity of aliens may be restricted).

In general Georgian legislation takes a similar approach, guaranteeing fundamental
rights and freedoms to “everyone”. The Constitution of Georgia contains the following
general provision: “Foreign citizens and stateless persons living in Georgia have the
rights and obligations equal to the rights and obligations of citizens of Georgia with
some exceptions envisaged by the Constitution and law.”3 This constitutional provision
makes it clear that the fundamental rights and freedoms are provided not only to Georgian
citizens, but also to citizens of other States or stateless persons.4

The Constitution makes a division between the two categories of rights and freedoms
applicable, on the one hand, to “everyone”, and only to citizens, on the other hand.
Under the Constitution the following rights are applicable to “everyone”:

• Right to life (Article 15);
• Prohibition of torture (Article 17(2));
• Right to work (Article 30(1));
• Right to privacy (Article 18);
• Right to a fair trial (Articles 40, 42 and 85);
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• No punishment without law (Article 42(5));
• Right to respect for private and family life (Article 20);
• Freedom of conscience (Articles 9 and 19);
• Freedom of expression (Articles 19 and 24);
• Freedom of assembly and association (Articles 25 and 26), except for the

establishment of a political party and participation in its activities for which
Georgian citizenship is necessary;

• Right to marry (Article 36(1));
• Right to an effective remedy (Article 42(1));
• Prohibition of discrimination (Article 14);
• Protection of property (Article 21);
• Right to education (Article 35);
• Freedom of movement (Article 22);
• Equality between spouses (Articles 36(1)).

The following rights are applied only to citizens:
• Right to free election (Article 28);
• Prohibition of expulsion and extradition of nationals (Article 13(3)(4));
• Right to access to the information maintained by the governmental bodies (Article 41);
• Protection of labour rights abroad (Article 30(3)).

Other normative legal acts of Georgia make express provision on the applicability of the
legislation not only to citizens, but also to non-citizens. According to Article 8 of the Law
on Citizenship of Georgia citizens of other States and stateless persons staying on the
territory of Georgia shall be guaranteed “the rights and freedoms envisaged by the
norms of international law and Georgian legislation, including the right to apply to the
court and other State bodies for the protection of their ... rights”.5

According to the Law on the Legal Status of Aliens “in Georgia aliens shall have the
same rights and freedoms [...] as Georgian nationals [...]. Aliens in Georgia are equal
before the law irrespective of origin, social and property status, racial and national
belonging, sex, education, language, religion, political and other opinions, field of activity,
place of residence and other status […]. Georgia shall protect the rights and freedoms
of the aliens resident in its territory […] Georgia shall protect the rights and legitimate
interests of  stateless persons temporarily resident outside its borders, who are
permanently resident in Georgia, to the same extent as ones of its national” (Article 3).6

The Law on Courts of General Jurisdiction states that “every individual has the right to
appear directly before the court for the protection of his/her rights and freedoms” (Article
3). The Code of Civil Procedure points out that every person is guaranteed judicial
protection of his rights (Article 2) and justice in civil cases is exercised by the court on
the basis of every person’s equality before the law (Article 5).7 Under the Code of Criminal
Procedure every person is equal before the law and the court.8

Despite the general provisions of Georgian legislation prohibiting discrimination of
non-citizens, a problem may arise with regard to the right to education of aliens and

5 5 March 1993.
6 3 June 1993.
7 14 November 1997.
8 20 February 1998.
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stateless persons permanently residing in Georgia. Without going into detailed
examination of the problem, it may be pointed out here that the Law on Education,9

along with the provisions applicable to “everyone”, contains a number of provisions
governing various aspects of the right to education addressed only to “citizens”.10

Article 16 of the European Convention permits States to restrict the political activity of
aliens.11 The Article is intended to make an exception to both the principle of non-
discrimination under Article 14 and the principle that States parties to the Convention
shall secure to everyone within its jurisdiction the rights and freedoms provided for in
the Convention. The wording of Article 16 makes it clear that the restriction on the rights
of aliens under Articles 10 (freedom of expression), 11 (freedom of assembly and
association) and 14 (prohibition of discrimination) relates only to the political activity of
aliens. If the activity of aliens under Articles 10, 11 and 14 is not  a political one, aliens
are guaranteed  the same rights under these articles as the citizens of the state in
question.12

It is significant to note that the rights provided for in Georgian legislation are guaranteed
not only to natural, but also to legal persons. Article 45 of the Constitution of Georgia
expressly states that the basic rights and freedoms enshrined in the Constitution shall
apply to legal entities as well with due regard to their contents.

b) Jurisdictional/territorial Scope of the Convention

Article 1 of the European Convention protects “everyone within [the] jurisdiction” of the
States parties to the Convention. The States should be able to physically secure the
rights and obligations provided for in the Convention and its protocols.13 In other words,
the state should be able to exercise certain power with respect to a person through its
governmental institutions.

The notion of jurisdiction referred to in Article 1 of the Convention has been the subject
of a number of cases before the Strasbourg supervisory organs. The case-law of the
Commission and the Court makes it clear that the notion of jurisdiction is wider than the
notion of territory. One of the important cases of the European Court on the notion of
jurisdiction is the case Loizidou v. Turkey in which the Turkish government disavowed

9 27 June 1997.
10 For detailed analysis of the situation concerning the right to education of aliens and stateless

persons see A Study on the Compatibility of Georgian Law with the Requirements of the Convention
for the Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project,
prepared by A. Kakhniashvili, A. Nalbandov, G.Tskrialashvili, HRCAD(2001)2, 2001, 128-129.

11 Article 16 reads as follows: “Nothing in Articles 10, 11 and 14 shall be regarded as preventing
the High Contracting Parties from imposing restrictions on the political activity of aliens.”

12 For detailed analysis see A Study on the Compatibility of Georgian Law with the Requirements
of the Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols: Pilot Project, prepared by A. Kakhniashvili, A.Nalbandov, G. Tskrialashvili,
HRCAD(2001)2, 2001, 80-83.

13 A. Robertson & J. Merrills, Human Rights in Europe: A Study of the European Convention on
Human Rights, 1993, 27-28.
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any jurisdiction over the activities of the Turkish military forces occupying Northern
Cyprus, which forces had prevented the applicant from gaining access to her property.
In this case the Court has made an important pronouncement:

“Although Article 1 sets limits on the reach of the Convention, the concept
of jurisdiction under this provision is not restricted to the national territory
of the High Contracting Parties. According to its established case-law, for
example, the Court has held that the extradition or expulsion of a person
by a Contracting State may give rise to an issue under Article 3, and hence
engage the responsibility of that State under the Convention. [...] In addition,
the responsibility of Contracting Parties can be involved because of acts
of their effects outside their own territory.  ...

Bearing in mind the object and purpose of the Convention, the responsibility
of a Contracting Party may also arise when as a consequence of military
action - whether lawful or unlawful - it exercises effective control of an area
outside its national territory. The obligation to secure, in such an area, the
rights and freedoms set out in the Convention, derives from the fact of
such control whether it be exercised directly, through its armed forces, or
through a subordinate local administration.”14

One of the conclusions to be drawn from this pronouncement of the Court is that a State
party to the European Convention may not be held responsible for acts or omissions
committed on the territories beyond its control. Another important case on the notion of
jurisdiction is Bankoviæ and Others v. NATO Member States.15 In this case the European
Court held that although the jurisdictional competence of a State is primarily limited to
its territory,16 in exceptional cases the responsibility of the State for acts performed
outside its territory may be engaged.17

The situation with regard to the control of its territory by the Government of Georgia is
problematic. Due to the events occurred at the beginning of 90’s the Government of
Georgia is not in a position to control two of its regions - Abkhazia and Samachablo
(former South Ossetia). The two territories of the self-proclaimed republics created as
a result of  armed conflicts are de facto beyond the control of the Government of Georgia.
It goes without saying that neither of them is party of the European Convention. Peace-
keepers of the Commonwealth of Independent States’ (actually consisting of Russian
militaries) are deployed on the territory of Abkhazia.18

The fact that the Government of Georgia does not control the above two regions has a
direct impact on the territorial application of the European Convention and its protocols
on these territories and the obligation of Georgia to respect human rights under Article
1 of the Convention.

14 Loizidou v. Turkey, 23 March 1995, Series A no. 310, para. 62.
15 12 December 2001, ECHR 2001-XII.
16 Ibid, para. 59.
17 Ibid, paras. 67 and 71.
18 As internationally practiced, the peace-keepers located in Abkhazia have immunity from

Georgian jurisdiction.
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Georgia did not make any reservation/declaration to the Convention or its Protocols 4, 6,
7 while ratifying the Convention and the above Protocols in 1999/2000. However, Georgia
has made territorial declarations to Protocols 1, 12 and 13.19

The declaration of Georgia contained in the instrument of ratification of Protocol 1 reads
as follows:

“Georgia declares that due to the existing situation in Abkhazia and Tskhinvali region,
Georgian authorities are unable to undertake commitments concerning the respect
and protection of the provisions of the Convention and its Additional Protocols on these
territories. Georgia therefore declines its responsibility for violations of the provisions of
the Protocol by the organs of self-proclaimed illegal forces on the territories of Abkhazia
and Tskhinvali region until the possibility of realisation of the full jurisdiction of Georgia
is restored over these territories.”20

A similar territorial declaration has been made by Georgia with respect to Protocol 12. It
states that “Georgia declines its responsibility for the violations of the provisions of the
Protocol on the territories of Abkhazia and Tskhinvali region until the full jurisdiction of
Georgia is restored over these territories.”21

Territorial declarations are of particular importance due to the situation in Abkhazia and
Samachablo (Tskhinvali region). The de facto situation in Abkhazia and Samachablo
clearly explains the position of the Georgian authorities.

Although it is clear that the Georgian authorities are not in a position to carry out effective
control over the territories of Abkhazia and Samachablo, the abstention from making a
territorial declaration while ratifying the Convention and Protocols 4, 6 and 7 may be
explained by the prohibition of such reservations/declarations under the Convention.
Article 56 of the Convention on territorial application relates to the application of the
Convention only to the territories for whose international relations the State is responsible.
So it was clearly not relevant to the situation of Georgia. On the other hand, Article 57 on

19 Georgia has also made a further  reservation to Protocol 1 which reads as follows:
1. Article 1 of the Protocol shall not apply to persons who have or will obtain status of

“internally displaced persons” in accordance with “the Law of Georgia on Internally
Displaced Persons” until the elimination of circumstances motivating the granting of this
status (until the restoration of the territorial integrity of Georgia). In accordance with the
aforementioned law, Georgia assumes responsibility to ensure the exercise of rights over
property that exist on the place of permanent residence of internally displaced persons
after the reasons mentioned in Article 1, paragraph 1, of this law have been eliminated.

2. Article 1 of the Protocol shall be applied to the operational sphere of “the Law of Georgia
on the Ownership of Agricultural Land” in accordance with the requirements of Articles 4,
8, 15 and 19 of this Law.

3. Article 1 of the Protocol shall be applied within the limits of Articles 2 and 3 of the Law of
Georgia on Transference into Private Property of the Non-Agricultural Lands Being in
Possession of Natural Persons and Legal Persons of Private Law”.

4. Article 1 of the Protocol shall be applied within the limits of the “Law of Georgia on
Privatisation of the State Property”.

5. With regard to the compensation of pecuniary assets placed on accounts of the former
Georgian public-commercial banks, Article 1 of the Protocol shall be applied within the limits
of the normative act adopted in pursuance of the Decree No. 258 of the President of
Georgia of 2 July 2001.

20 See internet-site of the Council of Europe Treaty Office: [http://conventions.coe.int].
21 Ibid.
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reservations sets forth certain requirements to be meet by the State in order to make a
reservation, including a prohibition of a reservation of a general character, and reference
to the law in force in the State concerned.22

It seems that the Georgian Government believed that a territorial declaration/reservation
would not be acceptable under the relevant provisions of the Convention. The
unacceptability of such a declaration/reservation was subsequently confirmed by the
European Court in the admissibility decision of 2001 in the case of Ilaºcu and Others v.
Moldova and the Russian Federation.23 The territorial reservation made by Moldova with
respect to Transdnistria - the territory not controlled by the Moldovan Government - was
declared invalid by the European Court as it did not meet the Convention requirements.

At the same time the position of the Georgian authorities may be explained by the temporary
situation of lack of control over these territories. The position of the Georgian authorities
to abstain from making a territorial reservation/declaration to human rights treaties (which
certainly includes the European Convention) was made clear in the Presidential
statement.24 In the statement the President pointed out, on the one hand, the fact that the
Georgian authorities are currently unable to carry out effective control over these territories
and noted that the jurisdiction of Georgia will be restored soon, on the other hand.

As noted, Georgia made territorial declarations to Protocols 1, 12 and  13 ratified respectively
on 7 June 2002, 15 June 2001 and  25 May 2003. It is difficult to identify the reasons for this
shift in the approach of the Georgian authorities since the situation of lack of control over
these territories remains the same. Given the fact that the Georgian authorities were aware
of the pronouncement of the European Court declaring the Moldovan territorial declaration
invalid,25 one may assume that the territorial declarations made at the time of ratification of
Protocols 1 and 12 are more of political than legal nature.

Under the European Convention and the case-law of the European Court the rights and
freedoms must be guaranteed for all persons within the jurisdiction of the contracting
parties. Since the Government of Georgia does not exercise effective jurisdiction over
the two above-mentioned regions.

It may be argued that the Georgian Government may not be held responsible for violations
of the European Convention on the territories beyond its actual control. However, the
European Court still has to pronounce on the Georgian-type of situations.26 The case of
Ilaºcu and Others v. Moldova and the Russian Federation pending before the European
Court will shed light on the State responsibility for violations of the Convention. The European
Court of Human Rights will have to strike a fair balance between incapacity of the State party
to the European Convention to protect human rights on the territories beyond its control and
the effective protection of the rights and freedoms enshrined in the Convention.

22 K. Korkelia, New Challenges to the Regime of Reservations under the International Covenant
on Civil and Political Rights, 13 European Journal of International Law 2, 2002, 442-444.

23 4 July 2001.
24 Statement of the President of Georgia, E. Shevardnadze “Human Rights Protection is a Key

Priority for Georgian State”. Available on the internet-site of the Office of Public Defender of
Georgia: [www.geopdo.org].

25 As confirmed by the reference by the representative of the Ministry of Foreign Affairs to the
case of Ilaºcu and Others v. Moldova and the Russian Federation when presenting Protocol
1 before the Parliament. See Parliamentary proceedings of 27 December 2001.

26 It is to be mentioned here that situation in the case of Loizidou v. Turkey is quite different,
since both states concerned - Turkey and Cyprus - were parties to the European Convention.
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Although the issue of the Meskhetian population, who were relocated from Georgia to
Central Asia by the Soviet Union in the 1940s, does not arise under this chapter, it
seems inappropriate to overlook it in the Study since Georgia undertook a commitment
before the Parliamentary Assembly of the Council of Europe with regard to the Meskhetian
population. It may only be recalled here that at the time of admission to the Council of
Europe (1999), Georgia undertook a commitment, inter alia, “to adopt, within two years
after its accession, a legal framework permitting repatriation and integration, including
the right to Georgian nationality, for the Meskhetian population deported by the Soviet
regime, to consult the Council of Europe about this legal framework before its adoption,
to begin the process of repatriation and integration within three years after its accession
and complete the process of repatriation of the Meskhetian population within twelve
years after its accession.”27

The Presidential decree of 1999 established the State Commission on Repatriation
and Rehabilitation of the Population Deported from Southern Georgia and the
Government undertook to begin the repatriation process within three years. Up to now
no legislation allowing repatriation of Meskhetian population to Georgia has been
adopted.28 Although certain measures have already been taken by the authorities,29 the
problem has not yet been solved.

c) Negative and Positive Obligations

Article 1 of the European Convention on Human Rights requires that the States parties
“secure” the rights and freedoms defined in the Convention. Based on the wording of
this  provision the Convention supervisory bodies interpreted Article 1 as imposing
upon States both negative and positive obligations. In other words, the States must in
some cases not only abstain from interferences in the rights protected (negative
obligation), but also ensure that the Convention guarantees are respected (positive
obligation) even with regard to third parties.

It has been long established that, although the essential object of many provisions of
the Convention is to protect persons against arbitrary interference by public authorities,
there may in addition be positive obligations inherent in an effective respect of the rights
concerned.30 The European Court has found that such obligations arose under Articles
2,31 3,32 833 and 11.34 Positive obligation may also arise under other articles.

27 Para. II(e) of the Opinion N209 of the Parliamentary Assembly of the Council of Europe (1999).
For the text of the Opinion see internet-site of the Council of Europe: [www.coe.int].

28 Country Reports on Human Rights Practices (2002): Georgia, released by the Bureau of
Democracy, Human Rights and Labour of the US Department of State, 31 March 2003, Section
2, para. d.

29 Resolution N1257(2001) and Recommendation N1533(2001) of the Parliamentary Assembly
of the Council of Europe.

30 Özgür Gündem v. Turkey, 16 March 2000, ECHR 2000-III, paras. 42 and 43.
31 Osman v. the United Kingdom, 28 October 1998, Reports 1998-VIII, 3159-61, paras. 115-17;

McCann and Others v. the United Kingdom, 27 September 1995, Series A no. 324, para. 161.
32 Assenov and Others v. Bulgaria, 28 October 1998, Reports 1998-VIII, 3290, para. 102.
33 Amongst others, Gaskin v. the United Kingdom, 7 July 1989, Series A no. 160, paras. 42-49.
34 Plattform “Ärzte für das Leben” v. Austria, 21 June 1988, Series A no. 139, para. 32.
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On the basis of the concept of positive obligation it may be assumed that the State party
to the European Convention should not only abstain from breaching the rights and
freedoms set forth in the Convention, but also provide for legal sanctions to be imposed
upon persons in breach of the rights and freedoms under the Convention of other
persons. The State party must also provide for administrative/legal guarantees to prevent
violations of human rights by other persons and, if this is done, the right to institute legal
proceedings against the persons who committed such a human rights violation.

Analysis of  the criminal, civil and administrative legislation of Georgia makes it clear
that they provide prohibitions (sanctions) to be imposed on legal and natural persons
who violate the guarantees set forth in the European Convention. The prohibitions
(sanctions) to be imposed on persons violating the rights and freedoms of the Convention
will be dealt in detail in the context of examination of the specific articles of the Convention.

1.1.  Translation of the Texts of the European Convention and of
its Protocols into Georgian and their Availability

Translation of the texts of the European Convention and of its Protocols into Georgian
and their availability are very important for an effective application of the Convention
standards at the national level. The Committee of Ministers of the Council of Europe
has stressed the importance of publication and dissemination of the Convention. It
underlined the significance that the States “ensure that the text of the Convention, in the
language(s) of the country, is published and disseminated in such a manner that it can
be effectively known and that the national authorities, notably the courts, can apply it.”35

An official translation of the European Convention on Human Rights is generally regarded
less than satisfactory. The discrepancies between the authentic texts of the Convention
in English/French and the official translation into Georgian are easily noticeable. This
may lead to misinterpretation of the rights and freedoms of the Convention at the national
level. Such discrepancies are particularly problematic since the Convention is part of
Georgian legislation and directly applicable by national institutions, in particular national
courts. It should also be noted that there are a number of unofficial translations of the
European Convention made by non-governmental organisations.

As for the translation and official publication of the protocols to the Convention, the
situation is even worse: neither of the protocols providing substantive rights is published
in the Official Gazette, though there are number of unofficial translations of the protocols.

Although national law stipulates that only an official translation of international treaties
may be applied by national institutions, the judicial practice seems to depart from this
requirement. This may be explained by low quality of official translation of these
international documents or unavailability of their official texts. There are a number of
cases of national courts in which unpublished international instruments, including
human rights treaties have been applied by national courts.

35 Recommendation Rec(2002)13 of the Committee of Ministers to Member States on the
Publication and Dissemination in the Member States of the Text of the European Convention on
Human Rights and of the Case-Law of the European Court of Human Rights, 18 December
2002, para. i.
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Given the existing discrepancies between the authentic text and the Georgian text of the
Convention, it seems reasonable to suggest that national institutions, including courts
apply not only official translations of the Convention, but also authentic texts of the
Convention in English and French which may shed light on the possible ambiguities
and discrepancies. This is an established practice in a number of States parties to the
Convention. In these States along with the official translation of the Convention into a
national language the authentic text in English/French is also applied.36 However, a
majority of the Georgian judges do not read English or French which makes it impossible
for them to use authentic text of the Convention.

There is already a discussion in legal circles on the need to improve the Georgian
translation of the Convention. It seems that the best way is to set up a working group of
experts consisting of lawyers (scholars and practitioners) with good knowledge of
English/French and Georgian language specialists to work on the improvement of the
Georgian texts of the Convention and its protocols.

1.2.  Application of the European Convention and the Case-Law
of the European Court in Georgia

The European Convention on Human Rights has been part of Georgian legislation
since 1999.37 It must be directly applied by national institutions, including courts. The
rights and freedoms provided for in the Convention must be directly ensured for natural
and legal persons.

As for the hierarchical status of the Convention among normative acts of Georgia the
situation is as follows: The Convention stands lower than the Constitution and
Constitutional Agreement,38 but higher than other normative legal acts such as organic
laws, laws, presidential decrees, etc.39

The practice of national institutions, in particular courts in applying the Convention is
currently developing. There has been an increasing number of cases in which the
Georgian courts applied the European Convention. There is a radical shift in applying
the Convention by national courts between the years 1999/2000 and 2001/2002.

The courts of the second instance (appeal courts) and the court of cassation are
particularly active in this regard. The Constitutional Court of Georgia has also considered
a number of cases in which it applied international human rights instruments, including
the European Convention.

36 J. Frowein, Federal Republic of Germany, in: The Effect of Treaties in Domestic Law, F.
Jacobs & S. Roberts (Eds.), 1987, 74. Also see, The Relationship between International and
Domestic Law: Proceedings of the UniDem Seminar (1993), 1993, 35; D. Jílek & M. Hofmann,
Czech Republic, in: Fundamental Rights in Europe: The European Convention on Human
Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 250.

37 See Article 6(2) of the Constitution of Georgia and Article 6 of the Law on International
Treaties of Georgia.

38 The notion of Constitutional Agreement has been introduced in the Constitution in March 2001.
It is an agreement between the Georgian Orthodox Church and the State of Georgia.

39 See Article 6(2) of the Constitution of Georgia and Articles 4 and 19 of the Georgian Law on
Normative Acts.
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As far as the application of the case-law of the European Court of Human Rights is
concerned, the majority of the national courts seems reluctant to apply the jurisprudence
of the European Court. It appears that the majority of Georgian judges misunderstand
the role to be played by the case-law of the European Court. In their opinion, since
Georgia is not a common law, but civil law country, the case-law of the European Court
is not a source of national law and therefore, should not be applied by the national
courts.40 The judicial practice of the States parties to the European Convention makes it
clear that this is an erroneous understanding of the role of the case-law of the Court in
the practice of national courts.41

The Georgian courts should apply not only the text of the European Convention, but also
the case-law of the European Court of Human Rights established on the basis of the
rights and freedoms of the Convention. Although the European Court takes decisions
on specific cases, such decisions interpret the provisions of the Convention. It is difficult
to determine the essence of the provisions of the Convention and its protocols without
an analysis of the practice of the European Court as expressed in its case-law, in
particular since the Convention constitutes a “living instrument”.

Human rights standards of the Convention are expressed both in the text of the
Convention and in the case-law of the European Court. Therefore, Georgian courts
should be guided not only by the human rights standards of the Convention, but also by
those expressed in the case-law of the European Court. Application of the case-law of
the Court may be of great help to the national courts in the proper interpretation of the
rights and freedoms enshrined in the Convention.

Although there is some reluctance to apply the case-law of the European Court by
Georgian courts, the analysis of the latter’s practice since 1999 (when Georgia ratified
the European Convention) sheds light on the judicial trend in applying the case-law of
the European Court in interpreting the rights and freedoms of the Convention.42

In one of its cases the Regional Court of Tbilisi invoked the case-law of the European
Court along with the European Convention and pointed out that the case-law of the
Court sheds light on the standards of the Convention.43 This pronouncement of the
Court highlighted the need to apply the case-law of the European Court to interpret the
standards of the Convention.

Although at present there are only  a few cases  applying the case-law of the European
Court in the practice of the Georgian courts, it may be suggested that additional measures
aimed at promoting application of the case-law of the Court (along with the text of the
Convention) by Georgian courts would improve the situation. The Supreme Court of
Georgia should play a pivotal role in this regard. Unlike the rules previously in existence

40 K. Korkelia, The Role of the Case-Law of the European Court of Human Rights in the Practice
of the Georgian Courts, in: Protection of Human Rights in National and International Law,
K. Korkelia (Ed.), 2002, 54-55.

41 Ibid., 58-62.
42 The Supreme Court: Decision of 22 June 2001, in: Leading Human Rights Cases (2001), 2002,

78; Decision N3K/376-01, 18 July 2001; Decision N3K/754-01, 5 December 2001; Decision
N3K/390-02, 4 July 2002; Decision N3K/337-02, 25 June 2002; Decision N3G/AD-131-K-02, 4
October 2002; Tbilisi Regional Court: Decision N2/A-176, 18 December 2001; Decision N2/A-
83-2001, 21 December 2001; Decision N2/A-25-2002, 3 July 2002; District Courts: Tchiatura
District Court Decision N2/64, 3 April 2002.

43 The Collegium of Civil Cases; Decision N2/a-25-2002, 3 July 2002.
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under which the Supreme Court of Georgia could adopt a legally binding decree on
interpretation of the legislative act or its particular provision addressed to the other
courts, no such possibility exists under the current legislation.44 Although the Supreme
Court is not authorised to adopt such an act, the Scientific-Consultative Council of the
Supreme Court set up to promote correct judicial practice may play a significant role in
this respect.

Adoption of guidance by the Council, albeit in a recommendatory form, which would
deal with, inter alia, the role of the case-law of the Court in the interpretation of the
Convention and the principles of interpretation of the rights and freedoms stated in the
Convention by the Georgian courts will positively influence the practice of applying the
human rights standards of the Convention by the Georgian courts.

1.3. Awareness-Raising and Training on the European
Convention on Human Rights

It is clear that the application of the European Convention and the case-law of the
European Court at the national level greatly depends on the training of members of
legal professions involved in court cases.

The importance of the availability of information on the European Convention and the
work of the European Court has been emphasised by the Committee of Ministers of the
Council of Europe. Along with the availability of the text of the Convention, it drawn
attention to the importance of ensuring that judgments and decisions which constitute
relevant case-law developments are rapidly and widely published in their entirety or at
least in the form of substantial summaries or excerpts in the language(s) of the country,
in particular in official gazettes, information bulletins from competent ministries, law
journals and other media generally used by the legal community. The Recommendation
of the Committee of Ministers mentions various measures to be taken by States to
promote awareness on the European Convention. They include the regular production
of textbooks and other publications, in the language(s) of the country, facilitating
knowledge on the Convention system and the main case-law of the Court, ensuring that
the judiciary has copies of relevant case-law in paper and/or electronic form, as well as
ensuring, where necessary, the rapid dissemination to public bodies such as courts,
police authorities, prison administrations or social authorities, as well as, where
appropriate, to non-State entities such as bar associations, professional associations
etc., of those judgments and decisions which may be of specific relevance for their
activities, where appropriate together with an explanatory note or a circular.45

Steps have already been taken to introduce international human rights law, including the
European Convention system into the training programmes of members of legal professions.

44 Such practice is established in Russia. See G. Danilenko, International Law in the Russian
Legal System, American Society of International Law, Proceedings of the 91st Annual Meeting
1997, (1998), 297.

45 Recommendation Rec(2002)13 of the Committee of Ministers to Member States on the
Publication and Dissemination in the Member States of the Text of the European Convention on
Human Rights and of the Case-Law of the European Court of Human Rights, 18 December
2002, paras. i-vii.
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Under the Law of Georgia on Courts of General Jurisdiction everybody shall take a
qualifying examination in order to take up the position of a judge. Under the same Law,
candidate judges are to take an examination in international human rights law and
international treaties of Georgia - one of the seven areas of law covered by the
examination programme.46 The programme covers both UN and Council of Europe
human rights instruments.

A similar examination on, inter alia, international human rights instruments is taken by
assistants to judges.47 As in the case of judges the qualifying examination programme
prepared for the assistants to judges provides for an examination on international
human rights instruments.

The Law of Georgia on the Bar (20 June 2000) also states that to be qualified as an
advocate a person should take a test on, inter alia, international law of human rights. It
should be mentioned that training courses for the candidate-advocates were organised
at the Judicial Training Centre, the Training Centre of the Ministry of Justice and the
Georgian Young Lawyers’ Association.

The programmes for examination (test) elaborated for judges, assistants to judges and
advocates are almost identical. The general remark equally applicable to all of them is
that many of the topics are theoretical and general in nature rather than practice oriented.
Many of the topics covered by examination programmes are of no direct relevance for the
members of legal professions concerned. It is fair to note that the topics should be more
focused on substantive rights (for example, standards established under the Court’s
case-law with regard to Article 6 of the Convention) rather than on the institutional
mechanisms set up under the United Nations or Council of Europe. The general conclusion
with regard to the examination programmes would be that they should be further improved.
Apart from that, it seems that not all representatives of the legal professions concerned,
realise the role played by the case-law of the European Court. The training programmes
should also deal with the role of the case-law of the European Court in interpreting the
provisions of the Convention and its protocols.

In general, it may be mentioned that international law, including international human
rights law, was not among priority disciplines in legal curricula, which caused the wrong
impression that it is only an abstract subject of no use for legal practitioners. Due to this
the training programmes on international human rights law, in particular on the European
Convention system, should be elaborated in such a way that the significance of this
subject for their daily work is explained to trainees. The importance of applying human
rights treaties including the European Convention on Human Rights should also be
explained to representatives of legal professions. This training should make clear the
advantages of applying the Convention and its protocols.

The study of the situation with regard to the training of representatives of the legal
professions has shown that it is of great importance at the outset to provide training for
those training others on the methodology of training, given that the European Convention
human rights system is a relatively new field of law for Georgian lawyers.

46 Other areas are as follows: constitutional law, criminal law, law of criminal procedure, civil
law, law of civil procedure, administrative law and procedure. See Article 68 of the Law on
Court of Common Jurisdiction.

47 Training Programme for the Candidates of Assistants to Judges, 2002.



332

As for the prosecutors, it is to be pointed out that although international human rights
instruments are equally important to them, the Organic Law on Prosecutor’s Office
does not provide for the examination of its staff on the international human rights
standards.48 It may be argued that the programme of examination of the staff of
prosecutors should have included international human rights standards, including those
of the Convention (for example, Articles 3, 5 and 6).

Apart from the training to enter an appropriate legal profession, it is necessary to establish
training programmes for serving judges, assistants to judges and advocates. Although
the Judicial Training Centre of the Council of Justice organises various training courses
and seminars for judges, assistants to judges and advocates, they are not of regular
character. Therefore, it would be reasonable to suggest that regular training courses be
organised (for instance every 2/3 years) to keep them updated on the legal
developments, including case-law developments of the European Court of Human
Rights. Training methodology should take into consideration the specifics of each of
the legal profession.

Needless to note that application of the European Convention and its protocols greatly
depends on an effective information policy about the Convention human rights
standards. Awareness of both the general public and the members of legal professions
about the European human rights system should be raised, though the latter seems to
be of particular importance. The representatives of the legal professions should not
only be aware of the Convention rights, including case-law and institutional machinery,
but should also be able to follow case-law developments of the European Court for
which they should be provided with regular information on important cases decided by
the European Court. There are certain positive steps taken in publishing either full texts
of important judgments of the European Court or their summaries. Both the Constitutional
Court and the Supreme Court have published cases of the European Court. This is also
done by non-governmental organisations.

It should also be mentioned that there is a discussion in Georgia about the establishment
of a High School of Justice to train the members of the staff of the judiciary.49 In this
respect it is very important to provide for a special course on international human rights
law with particular emphasis on the European Convention and the case-law of the
European Court in the curriculum of the School.

One of the issues which arises under Article 1 of the European Convention is the
problem of corruption. There is no doubt that it is difficult, if possible at all, to ensure
effective protection of human rights if there is a widespread corruption in the country. It
has been recognised that the phenomenon of corruption is endemic in Georgia.50

Although the Georgian authorities take some measures to fight corruption, such
measures are clearly less than sufficient.51

48 See the Organic Law of Georgia on the Amendments and Modifications to the Organic Law
of Georgia, 21 June 2002.

49 See the Report of the Council of Justice of Georgia on the Work Done During the Year 2000.
Available on the internet-site of the Council: [www.coj.gov.ge].

50 Para. 7, Evaluation Report on Georgia, Adopted by the GRECO at its 5th Plenary Meeting, 11-
15 June 2001. The Report is available on the Internet-site of the Group of States Against
Corruption: [www.greco.coe.int].

51 For the overview of the measures taken by the authorities against corruption see Evaluation
Report on Georgia, Adopted by the GRECO at its 5th Plenary Meeting, 11-15 June 2001, ibid.
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A detailed analysis of the measures taken to fight corruption in the judiciary is made in
the context of the examination of Georgian legislation under Article 6 of the European
Convention.

1.4. Conclusions and Recommendations

a) The European Convention on Human Rights plays an important role in the legislation
of Georgia. It is part of Georgian legislation. It stands lower than the Constitution of
Georgia and the Constitutional Agreement, but higher than other normative legal acts
such as organic laws, laws, presidential decrees, etc;

b) The official translation of the European Convention on Human Rights is generally
regarded as unsatisfactory. Given the particular role of the Convention in Georgian
legislation and its direct applicability, immediate measures should be taken to improve
the translation of the Georgian text of the Convention;

c) High quality translations of Protocols 1, 4, 6, 7 and 12, and 13 should be provided and
immediately published in the Official Gazette;

d) Although there are an increasing number of cases in which the national courts
directly refer to the European Convention on Human Rights, such cases are still
exceptional. The courts of second instance (appeal courts) and the court of cassation
are particularly active in applying the Convention;

As far as the application of the case-law of the European Convention is concerned, a
majority of the national courts seems reluctant to apply the jurisprudence of the European
Court of Human Rights. It seems that the majority of Georgian judges misunderstand
the role to be given to the case-law of the European Court.

Since the human rights standards of the Convention and its protocols are expressed
both in the text of the Convention and in the European Court’s case-law established on
the basis of the rights of the Convention, the Georgian courts should apply not only the
text of the European Convention, but also the case-law of the European Court of Human
Rights.

Adoption of guidance by the Scientific-Consultative Council of the Supreme Court of
Georgia on, inter alia, the role of the case-law of the European Court in the interpretation
of the Convention would contribute to the practice of applying the human rights standards
of the Convention by the Georgian courts;

e) Training of members of legal professions is undoubtedly a precondition for effective
application of the European Convention at the national level. Some positive steps have
already been taken in this field. Georgian legislation provides that judges, assistants to
judges and advocates are to take an examination (a test) on, inter alia, international
human rights instruments, which includes the European Convention.

The State should take effective measures to promote awareness on the European
Convention on Human Rights. Along with the availability of the text of the Convention, it
is important to ensure that judgments and decisions which constitute relevant case-
law developments are rapidly and widely published in their entirety or at least in the
form of substantial summaries or excerpts in the language(s) of the country. The
measures aimed at promoting awareness on the Convention should include the regular
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production of textbooks and other publications, in the language(s) of the country, ensuring
that the judiciary has copies of relevant case-law, as well as ensuring the rapid
dissemination to public bodies such as courts, police authorities, prison administrations
or social authorities, as well as, where appropriate, to non-State entities such as bar
associations, professional associations etc., of those judgments and decisions which
may be of specific relevance for their activities, where appropriate together with an
explanatory note or a circular;

f) The programmes for the examination (test) elaborated for judges, assistants to judges
and advocates are almost identical. The general remark that can be made with regard
to all of them is that many of the topics are theoretical and general in nature rather than
practice-oriented. The examination topics should be focused more on substantive rights
rather than on institutional mechanisms. The general conclusion with regard to the
examination programme would be that they should be improved;

g) Apart from the training to enter an appropriate legal profession, it is necessary to
establish regular training programmes for serving judges, assistants to judges and
advocates. It is suggested that regular training courses be organised (for instance
every 2/3 years) to keep representatives of the legal profession updated on  legal
developments, including case-law developments of the European Court of Human
Rights. Training methodology should take into consideration the specifics of each of
the legal profession;

h) Application of the European Convention and its protocols greatly depends on an
effective information policy on the Convention human rights standards. The
representatives of legal professions should be provided with regular information on
important cases decided by the European Court. Certain positive steps are already
taken in publishing either full texts of important judgments of the European Court or
summaries of them.
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2. ARTICLE 2 - RIGHT TO LIFE

2.1. The European Convention and its Interpretation

Under Article 2 of the European Convention:

“1. Everyone’s right to life shall be protected by law. No one shall be deprived
of his life intentionally save in the execution of a sentence of a court following
his conviction of a crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of
this article when it results from the use of force which is no more than
absolutely necessary:
a. in defence of any person from unlawful violence;
b. in order to effect a lawful arrest or to prevent the escape of person

lawfully detained;
c. in action lawfully taken for the purpose of quelling a riot or insurrection.”

It should be noted at the outset that Georgia signed Protocol 6 on the abolition of the
death penalty in time of peace on 17 June 1999. It entered into force for Georgia on 1
May 2000. On 3 May 2002 Georgia signed Protocol 13 on the abolition of the death
penalty in time of war. It entered into force for Georgia on 1 September 2003. Besides,
on 22 March 1999 Georgia acceded to the Second Optional Protocol to the International
Covenant on Civil and Political Rights abolishing the death penalty. The latter entered
into force for Georgia on 22 June 1999.

The right to life is the main human right, which is a logical prerequisite to all other rights.
Article 2 provides for immediate protection against actions of the State, but not by
individuals. The essence of Article 2 is to protect an individual against arbitrary deprivation
of life on the part of the State. The Article can also be applied when one deals with
“commission by omission”, for which the State authorities are responsible, e.g. where
legal remedies that the State authorities are expected to provide are unavailable. At the
same time, the European Commission of Human Rights considers that (a) States are
obliged to take relevant steps to protect life52 and so (b) Article 2 gives rise to positive
obligations on the part of the State .53

The importance of this Article has been underlined in the case-law of the European Court
of Human Rights, which “accords pre-eminence to Article 2 as one of the most fundamental
provisions of the Convention […]. It safeguards the right to life, without which enjoyment of
any of the other rights and freedoms in the Convention is rendered nugatory.”54

52 No. 7154/75, Dec. 12.7.78. D.R. 14, p. 31 (32-33).
53 No. 9348/81, Dec. 28.2.83. D.R. 32, p. 190 (199-200).
54 Pretty v. the United Kingdom, 29 April 2002, ECHR 2002-III, para. 37.
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It should also be mentioned that Article 2, although its text expressly regulates the
deliberate or intended use of lethal force by State agents, has been interpreted as
covering not only intentional killing, but also  situations where it is permitted to “use
force” which may result, as an unintended outcome, in the deprivation of life.

Another important point to mention is that Article 2, paragraph 1 of the European
Convention puts an obligation on the State not only to refrain from the intentional and
unlawful taking of life, but also to take appropriate steps to safeguard the lives of persons
within its jurisdiction. Article 2 thus imposes not only negative, but also positive obligations
on States. They are required in particular, to put “in place effective criminal law provisions
to deter the commission of offences, backed up by a law-enforcement machinery for the
prevention, suppression and sanctioning of breaches. These positive obligations include
the obligation to effectively investigate when a person was killed and in well-defined
circumstances a positive obligation to take preventive operational measures to protect
an individual whose life is at risk from the criminal acts of another individual”. That may
be the case also when prisoners have to be protected, in particular when they are
mentally ill and “disclose signs of being a suicide risk.”55

It is to be mentioned that the death penalty was abolished in Georgia in 1997. Detailed
information in this regard may be found in the framework of analysis of Protocols 6 and
13 of the Study.

2.2. Georgian Legislation

2.2.1. THE CONSTITUTION OF GEORGIA

Under Article 15 of the Constitution:

“1. Life is an inviolable human right and it is protected by law.

2. Until such time as it is fully abolished, the death penalty, as an
exceptional form of punishment, may be imposed under organic law for
the commission of particularly heinous crimes against life […]”.

Paragraph 2 of the above Article has become something of an anachronism, since the
Georgian Law on the Abolition of Death Penalty as an extreme form of punishment has
put  an end to the practice of the “lawful taking of life” in present-day Georgia. The Law
in question entered into force on 11 October 1997. The death penalty was last carried
out in Georgia in February 1995. The current Criminal Code provides for life imprisonment
as the most severe form of punishment (Article 40, paragraph (k)); for minors up to the
age of 16 the most severe punishment is deprivation of liberty for a period of up to 10
years, and for minors aged 16-18 the most severe punishment for the commission of
particularly serious crimes is deprivation of liberty for periods between 10 and 15 years
(Article 88, paragraphs 1 and 2)).

55  Ibid, para. 38.
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2.2.2. PROTECTION AGAINST ARBITRARY DEPRIVATION OF LIFE

The Criminal Code of Georgia contains a section on crimes against the person, which
includes chapters on crimes against life (Articles 108-116) and threats against the life
and health of the person (Articles 127-136). The Code classifies as criminal offences
acts of violence against individuals and prescribes appropriate penalties for such
offences.  Homicide, either premeditated or committed in aggravating circumstances,
is ranked as one of the most serious crimes. Custodial sentences of various lengths
are prescribed for such crimes as premeditated murder committed in a state of sudden
extreme mental agitation, premeditated murder by a mother of her newly born child, the
causing of death through negligence and driving a person to suicide.

According to the State Department for Statistics of Georgia, 292 premeditated murders
were committed in the country in 2002, out of which approximately 75% were solved. In
comparison with 2001, in 2002 the number of premeditated murders in Georgia
increased by 11%.

Under the legislation, in any case of murder a thorough and effective investigation is to
be performed. Pursuant to Georgian legislation, it is the Prosecutor-General’s Office
(not the bodies of the Ministry of Internal Affairs) that must investigate cases linked to
murders.

2.2.3. MITIGATION OF THE THREAT OF WAR AND OF ASSOCIATED CRIMES AGAINST
LIFE

Georgia’s military policy rests firmly on the principles of a democratic and peace-loving
State, which is committed to the prevention of war and protection of the country from
possible aggression. The military policy incorporates, in particular, the generally
recognised principles and norms of international law, support for the joint efforts of the
international community to prevent wars and armed conflicts, and a renunciation of the
production, deployment and transfer of nuclear arms in or through the territory of Georgia.

The Criminal Code of Georgia categorizes as criminal offences: the preparation or
conduct of a war of aggression (Article 404); incitement to wage a war of aggression
(Article 405); the production, acquisition or sale of weapons of mass destruction (Article
406); genocide (Article 407); and crimes against humanity (Article 408).

Articles 411-413 of the Criminal Code also prescribe extremely severe penalties for
violations of the rules of international humanitarian law.

Under the Criminal Code, the preparation of nuclear weapons or other nuclear explosive
devices is a criminal offence (Article 232).

Georgia abides by the policy of peaceful coexistence with all countries in the world and
firmly supports the principle of resolving all conflicts, whether domestic or inter-State, by
exclusively peaceful means.

In this context,  war crimes committed during the conflicts on the territory of Georgia
should be mentioned.  Criminal proceedings have been instituted with respect to these
crimes. The Prosecutor-General’s Office of Georgia has already obtained a lot of material,
evidence and testimonies of witnesses. Nevertheless, no data is available to the author
on specific criminal charges brought against any person.
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2.2.4. MEASURES TO SAFEGUARD THE INALIENABLE RIGHT TO LIFE

One of the key problems facing the Georgian State in the immediate future is overcoming
poverty. In this context, it should be noted that in January 2000 the Government of
Georgia adopted a document entitled “Blueprint for Social Development”, which lays
the foundations for a new, long-term programme for the transformation of Georgian
society.

The programme has the following strategic goals:
• Major improvement in the living conditions and material status of the

population;
• Effective job placement and job creation measures and improvements

in the quality and competitiveness of the workforce;
• Measures to uphold constitutional guarantees in the domains of

employment, social welfare, education, health care and culture;
• Shift of emphasis in social policy to the family and measures to give

effect to the rights and social guarantees of the family, women, children
and young people;

• Improvement in the demographic situation and upgrading of social
infrastructure.

With regard to measures to protect the health and life of children, the following more
extensive information is provided.

State medical programmes in obstetrics and paediatric care have been developed and
set in operation in Georgia and these are run on an insurance basis. A special
commission has been set up within the Ministry of Labour, Health and Social Protection
to explore effective ways of tackling mother and child mortality.

By order of the Minister of Labour, Health and Social Protection, a referral system has
been set in operation in Tbilisi and adjacent districts for pregnant, parturient and post-
partum women and their newly born aimed at reducing the number of birth-related
complications, providing medical treatment for women in pregnancy, parturition and
post-partum with health risks and reducing the probability of the birth of infirm and
premature children, as well as providing treatment for such children.

In January 1997 the President of Georgia issued a Decree setting up a managed
system for the feeding of newborn infants. A national breastfeeding committee was set
up and this committee has conducted a number of training courses for health workers
on such issues as breastfeeding, the child-friendly hospital initiative and the International
Code of Marketing of Breast Milk Substitutes. Together with the United Nations Children’s
Fund (UNICEF) and the non-governmental organization “Caritas”, the Ministry of Health
has adopted a number of measures relating to this issue. In particular, a procedure has
been set up in eight regions of the country to monitor implementation of the International
Code of Marketing of Breast Milk Substitutes. The report on the outcome of this exercise
was recognized as one of the best and submitted to the World Health Organisation.

In September 1999 the Parliament of Georgia adopted the Law on Protection and
Promotion of the Natural Feeding of Children and on the Use of Artificial Foods based
on the principles of the International Code of Marketing of Breast Milk Substitutes. In
addition, a national standard has been elaborated and approved for formula 1 infant
food.
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State medical programmes on safe motherhood and child survival have been in operation
since 1995.  These have as their purpose the monitoring of  pregnant women, prevention
of pregnancy complications, measures to ensure safe deliveries, and also, where
necessary, the provision of medical assistance.

New arrangements introduced in 1999 for the management and funding of the health-
care system have necessitated the formulation of a uniform State health insurance
programme for children which incorporates the following sub-programmes:

• State medical assistance programme for children up to the age of three;
• State programme for the management of cases of acute morbidity in children up

to the age of three in Tbilisi;
• State assistance programme for children’s heart surgery;
• State medical assistance programme for very young children deprived of parental

care;
• State medical assistance programme for children deprived of parental care and

for children requiring constant medical treatment.
The programme in which 255 medical establishments are involved runs on a budget
of 10.6 million GEL.

The Ministry of Labour, Health and Social Protection has approved and started
implementing the World Health Organization (WHO) Integrated Management of
Childhood Illness (IMCI) initiative and, in that context, in December 1999 work was
launched with UNICEF assistance on drafting an appropriate adapted national
programme. A working group has been set up to prepare the adaptation plan and the
programme for the conduct of IMCI training courses.

Georgia has submitted the initial and second periodic reports to the relevant treaty
bodies on the implementation of the International Covenant on Economic, Social and
Cultural Rights, the Convention on the Rights of the Child and the Convention on the
Elimination of All Forms of Discrimination against Women. The treaty bodies have
already examined the initial reports under these instruments in April and May 2000 and
June 1999 respectively.

2.2.5. MEDICAL TREATMENT ISSUES WITHIN THE GEORGIAN PENITENTIARY
FACILITIES

According to the Ministry of Justice, in 2000 the number of outpatients’ visits made was
4,800 (total number of the persons imprisoned-8,703). 3,000 patients took medical
treatment. 144 surgical operations were carried out at the prison hospital. In 2001 the
number of outpatients’ visits amounted to 5,000 (total number of the persons
imprisoned-7,708). 3,300 patients took medical treatment. 150 surgical operations
were carried out in 2001.

By 1 February 2003 1696 patients have been taking medical treatment at the prison
medical facilities. The total number of outpatients’ visits made was 39 415.

Since 1998 mortality rate among the persons imprisoned has tended to decrease
steadily. In 1996 the number of the persons imprisoned who died because of various
illnesses was 78 (0,8% of their total number). In 1997 92 prisoners died (0,9%). In 1998
85 prisoners died (0,8%). In 1999 59 prisoners died (0,6%). In 2000 62 prisoners died
(0,5%). In 2001 52 prisoners died (0,5%). In 2002 39 prisoners died (0,45%).
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2.2.6. NUMBER AND REASONS OF DEATHS IN PRISONS

The following information has been obtained from the Ministry of Justice of Georgia.

Total number of deaths in prisons by 1 January 2001-52. Reasons for deaths: TB-23;
heart diseases-14; suicide-6; trauma with intoxication-5; murder-3; liver cancer-2; electric
trauma-3; respiratory disease-3; sepsis-1; body injuries-1; acute intestinal disease-1.

Total number of deaths in prisons by 1 January 2002-31. Reasons for deaths: TB-13;
heart diseases-6; accidents-5; liver cancer-2; brain inflammation-2; sepsis-1; body
injuries-1; acute intestinal disease-1.

Total number of deaths in prisons by 1 January 2003-39. Reasons for deaths: acute
heart diseases-17; TB-6; murder-5; suicide-4; acute cerebral thrombosis-2; lung cancer-
1; dystrophy-1; acute brain inflammation-1; accident-1; disease related to brain
circulation of blood-1.

In this context, it should be noted that the Georgian Law on Imprisonment (22 July 1999)
contains no provisions aimed at preventing possible suicides among persons under
pre-trial detention and convicts. This gap should be filled, even though this is a matter
of the person’s free will to decide whether to live or die.

After the CPT country report on Georgia was published (in Georgian, as well as English),
the Ministry of Justice of Georgia took certain steps to alleviate the situation within the
penitentiary. In particular, the Minister of Justice approved temporary charters of the
prison medical facilities in compliance with which medical services have finally been
separated from the Department for the Execution of Punishment. Departmental
programmes have been adopted to protect the prisoners’ health, in particular, against
HIV/AIDS and sexually transmitted diseases. The Ministry of Justice in cooperation with
the Ministry of Labour, Health and Social Protection are going to transfer psychiatric
medical examinations from a prisoners’ medical facility to regular clinics. Besides,
medical units have been equipped at the correctional facility for adolescent prisoners
and at one of the regular penitentiary facilities; four wards have been renovated at the
women’s penitentiary facility; ten cell-wards were renovated for prisoners suffering
from tuberculosis.

In the context of the issue of tuberculosis it is significant to mention that in 2002, in
cooperation with ICRC, 6142 prisoners have undergone medical examination to find
signs of tuberculosis. 473 of them had tuberculosis (in 2001 - 586). All the sick prisoners
have been involved in the DOTS programme. 353 prisoners have been transferred to
the special prison medical facility and the others have taken relevant medical treatment
at their penitentiary facilities.

2.2.7. ACTIONS PERFORMED IN SELF-DEFENCE

Under Article 28 of the Criminal Code, even if there is prima facie evidence of a crime
against an individual, actions performed in self-defence are not deemed to be unlawful.
At the same time, homicide caused by actions which exceed the limits of self-defence,
is punishable under law as a criminal offence (Article 114 of the Criminal Code).

Under Article 29, paragraph 1, of the Criminal Code, actions undertaken to apprehend
a criminal and involving no measures excessive for that purpose, with a view to handing
such a criminal over to the authorities, are not deemed to be unlawful.  At the same time,
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Article 114 of the Code categorises as a criminal offence homicide caused as a result
of excessive measures to detain a criminal.

2.2.8.  EUTHANASIA

According to Article 148 of the Law on Healthcare, a capable patient who is able to make
conscious decisions has the right, at the terminal stage, to refuse reanimation, life-
maintaining or palliative treatment. At the terminal stage and if such a patient is
unconscious, his/her relative or legal representative has the right to refuse reanimation,
life-maintaining or palliative treatment, taking into account the patient’s personal
convictions and the need to protect the dying person’s human dignity.

Nevertheless, even if a patient is unconscious, appropriate medical treatment shall be
continued, provided that previously, when the patient was able to make conscious
decisions, he/she did not refuse reanimation, life-maintaining or palliative treatment
(Article 149).

In compliance with Article 151 of the Law under review, neither medical personnel, nor
any other individuals are allowed to implement or participate in the act of euthanasia.

Provisions of the same contents are also envisaged in the Law on the Patient’s Rights
(Article 24).

In the Georgian legal system homicide is not permitted, even at the victim’s wish.
Under Article 110 of the Criminal Code, euthanasia (defined as the taking of a victim’s
life at his or her insistent request and in accordance with his or her will, performed with
a view to releasing a dying person from severe physical pain) is treated on a par with
murder and is punishable by deprivation of liberty for a term of up to 3 years.

2.2.9. ABORTION

Under Georgian legislation human life is considered to begin at the moment of the birth
when the child separates from the mother’s womb. Accordingly, homicide can only be
said to occur from the moment when the foetus is at least partially separated from the
mother’s womb, even if it is not yet breathing. For that reason, the law does not criminalise
the artificial termination of pregnancy, provided the necessary legal conditions have
been observed.

At the same time the Criminal Code establishes fairly severe penalties, including the
deprivation of liberty, for the performance of illicit abortions. In May 2000, the Georgian
Parliament adopted the Law on Abortions, drafted in accordance with the requirements
of the international human rights instruments to which Georgia is a State party.

2.2.10. THE USE OF FIREARMS

Issues relating to the use of firearms by law-enforcement personnel are governed by
Article 13 of the Law on Police which  prohibits the use of firearms in places where
injury may be caused to third persons, or against women with visible signs of pregnancy,
minors, disabled persons and the elderly, except where such persons are putting up
armed resistance or conducting group attacks, placing at risk the life of citizens or law-
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enforcement personnel. Comparable provisions are contained in Article 11 of the Law
on State Security Service. In addition, both these laws prohibit the unwarranted use of
firearms, the use of weapons that cause unwarranted injury or present an unwarranted
risk and are prohibited under international legal instruments.

According to the Ministry of Internal Affairs, over the period 1996-2000 there were eight
registered cases of the unwarranted use of firearms by police officers. In 2001, four
cases of such kind took place. In all cases, the relevant bodies of the Ministry made
official inquiries and the Prosecutor-General’s Office conducted due investigations. As
a result, six criminal prosecutions were brought before the courts and appropriate
convictions handed down. In one case, the police officer was discharged and various
disciplinary measures were taken against his immediate superiors.

To prevent such occurrences, recently the Minister for Internal Affairs has ordered the
conduct of regular training for police officers on issues of combat and service readiness,
in which particular attention is given to studying the Law on Police, which clearly identifies
all instances in which police officials are permitted to use firearms.

Over the past several years there have been no recorded instances of the unwarranted
use of firearms by officials of the security services.

2.2.11.  INVOLUNTARY DISAPPEARANCES

Measures to prevent the disappearance of individuals are of particular importance in
the context of the obligation to avoid the arbitrary deprivation of life.

Reports of the unexplained absence of individuals are fielded by the internal affairs
authorities, both in writing and orally, including over the telephone, and must be logged
immediately. On receiving such a report, the following steps are taken forthwith: the
time and circumstances of the person’s disappearance are ascertained, as well as his
or her appearance and clothing, and efforts are made to locate the missing person
while the trail is still “hot”. Information about the disappearance is broadcast by television
and published in other media, and photographs and descriptions of the missing person
are circulated to the relevant authorities. In addition, steps are taken to identify unclaimed
bodies, checks are made of establishments in the Ministry of Labour, Health and Social
Protection system, instructions are issued to the State Border Defence Department to
detain the missing person at the State border, and so forth.  If the person is not traced
within a period of five days, a judicial investigation is ordered. A detailed list of the steps
that must be taken with a view to locating missing persons is established by order of the
Minister of Internal Affairs.

If, in the course of a judicial investigation, it becomes evident that the missing person
has been the victim of a criminal offence, criminal proceedings are instituted by the
prosecutor’s office. The search for a missing person is terminated in two cases: if that
person’s whereabouts are established or if the person is declared legally dead.

Neither the State authorities nor the Office of the Public Defender of Georgia
(Ombudsman) received any reports of disappearances in regard to which there were
grounds to suspect the involvement of the law-enforcement authorities or the security
forces.
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2.3. Conclusions and Recommendations

a) It may be concluded that the right to life is adequately protected in Georgia, in particular,
in the sense of the elimination of capital punishment.

b) The Government of Georgia is encouraged to reinforce its efforts to overcome poverty,
to extend and fully implement health-related State programmes, with particular attention
to women, children and other vulnerable groups, bearing in the mind the purpose of
promoting and protecting the right to life.

c) As the Law on Imprisonment contains no provisions aimed at preventing possible
suicides among persons under pre-trial detention and convicts, it is considered
necessary that this Law be amended to include such clauses.

d) Necessary steps should be taken to implement the following recommendation of the
UN Human Rights Committee: “The State party should take urgent measures to protect
the right to life and health of all detained persons as provided for in Articles 6 and 7 of the
Covenant (ICCPR).”

e) It should also be ensured that every case of death during detention is promptly
investigated by an independent agency. The respective recommendations of the CPT
set forth in its 2001 report on Georgia should also be taken into account in this respect.56

56 See document CPT/Inf(2002)14.
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3. ARTICLE 3 – PROHIBITION OF TORTURE

3.1. The European Convention and its Interpretation

Under Article 3 of the European Convention: “No one shall be subjected to torture or to
inhuman or degrading treatment or punishment.”

Article 3 is one of the non-derogable Articles of the Convention.57 While its scope of
application is rather broad in horizontal dimension, the threshold for a treatment or a
punishment to constitute a violation of Article 3 is high. While the Court extends the
application of Article 3 to various issues discussed below, a treatment or punishment
must attain a minimum level of severity in order to reach the threshold set by the case-
law. The assessment of this minimum is, in the nature of things, relative. It depends on
all the circumstances of the case, such as the duration of the treatment, its physical or
mental effects, and, in some cases, the gender, age and state of health of the victim.58

The Court has constantly reiterated that Article 3 enshrines one of the most fundamental
values of democratic society. It prohibits in absolute terms torture or inhuman or
degrading treatment or punishment, and its guarantees apply irrespective of the
reprehensible nature of the conduct of the person in question.59  The obligation on
member States under Article 1 taken together with Article 3 of the European Convention
“requires States to take measures designed to ensure that individuals within their
jurisdiction are not subjected to torture … including such ill-treatment administered by
private individuals … These measures should provide effective protection, in particular,
of children and other vulnerable persons …”60

In the Greek case in 1969, the Commission described the difference between the
severity of the concepts contained in Article 3.61

• Torture: inhuman treatment that is aimed at the obtaining of information or at
making the victim admit things, or to give a punishment.

• Inhuman treatment or punishment: treatment that intentionally causes grave
mental or physical suffering and that in this special situation cannot be justified.

• Humiliating treatment or punishment: treatment that openly humiliates the
individual in front of another person or persons or that obliges him to act against
his conscience.

57 Article 15, para. 2 of the European Convention.
58 See, inter alia, Kalashnikov v. Russia, 15 July 2002, para. 95.
59 See, inter alia, Ahmed v. Austria, 17 December 1996, Reports of Judgments and Decisions

1996-VI, para. 38; Chahal v. the United Kingdom, 15 November 1996, Reports 1996-V,
paras. 73-74.

60 Z. and Others v. the United Kingdom, 10 May 2001, ECHR 2001-V para.73.
61 Denmark, Norway, Sweden and Netherlands v. Greece, 12 YB 134.
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Subsequently the Court made the following change to these definitions:
• Torture: deliberate inhuman treatment causing very serious and cruel suffering.
• Inhuman treatment of punishment: the infliction of intense physical or mental

sufferings.
• Degrading treatment: ill-treatment designed to arouse in victims feelings of fear,

anguish and inferiority capable of humiliating and debasing them and possibly
breaking their physical or moral resistance.62

In its judgment of 1999 on the Selmouni v. France63 case the European Court stated:

“… certain acts which were classified in the past as inhuman and degrading
treatment as opposed to torture could be classified differently in future. …
the increasingly high standard being required in the area of the protection
of human rights and fundamental liberties correspondingly and inevitably
requires greater firmness in assessing breaches of the fundamental
values of democratic societies.”64

The European Court has recognised that there is an inherent procedural obligation
under Article 3 to carry out, following allegations of ill-treatment contrary to Article 3, an
effective investigation, namely, one which is thorough, timely and capable of affording
the complainant effective access to the investigatory procedure.65

Concerning conditions of detention, it was held in the case of Eggs v. Switzerland66 that
the fact that the conditions of detention did not comply with the 1973 Council of Europe
Standard Minimum Rules for the Treatment of Prisoners (now replaced by the 1987
European Prison Rules) did not necessarily mean that there was a breach of Article 3,
nor is there equivalence between the standards of Article 3 and the European Convention
on Prevention of Torture. One of the examples, where a claim under Article 3, which
relied upon a CPT report, was unsuccessful, was the Delazarus case.67 In the B. v. the
United Kingdom case,68 it was held that “deplorable overcrowding” and sanitary
conditions in certain places were “less than unsatisfactory”, although a violation of
Article 3 was not established.

It does not, however, mean that detention conditions may not by themselves entail
violation of Article 3. In the early Greek case, referred to above, the conditions in which
political detainees were kept were held to be inhuman treatment by reference to
overcrowding and to inadequate heating, toilets, sleeping arrangements, food, recreation
and contacts with outside world. Also, in the recent case of Kalashnikov v. Russia,69 the
detention conditions amounted to the breach of Article 3.

62 Ireland v. the United Kingdom, 18 January 1978, Series A no. 25, para. 162.
63 28 July 1999, application no. 25803/94.
64 Para. 101.
65 See, Assenov v. Bulgaria, 28 October 1998, Reports 1998 and Labita v. Italy, [GC], 26772/

95. In the case of Koceri Kurt v. Turkey (25 May 1998, Reports 1998-III) the Court held that the
applicant was a victim of inhuman and degrading treatment on account of her son ’s
disappearance at the hands of the authorities and the absence of an effective investigation.

66 Application no. 7341/76, 6 DR 170 (1976).
67 Application no. 17525/90 (1993).
68 Application no. 6870/75, 32 DR 5 (1981). Com. rep., 29-30.
69 Application no. 47095/99, 15 July 2002.
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In relation to execution of punishment, in the cases of Hussain and Singh v. the United
Kingdom70 the Court suggested that a life-sentence with no possibility of early release,
which was imposed on a juvenile, might raise issues under Article 3.

In the context of health protection in the places of deprivation of liberty, the European
Commission has often stated that failure to provide adequate medical treatment may
be contrary to Article 3.71

There is no right under the European Convention to enter, reside or remain in a particular
country,72 nor is there an express right to asylum. As it has been held by the European
Court, States are entitled to control who leaves and enters their borders.73 However,
decisions about admission or expulsion from a State must not violate any of the Convention
rights, including Article 3. Under the established case-law, a person’s deportation74 or
extradition75 may give rise to an issue under Article 3 of the Convention where there are
serious reasons to believe that the individual will be subjected in the receiving State to
treatment contrary to that Article. This principle was applied also to expulsion.76

Article 3 has been more commonly applied by the European Court in contexts in which the
risk to the individual of being subjected to any of the proscribed forms of treatment emanates
from intentionally inflicted acts of the public authorities or non-State bodies in the receiving
country.77 But in the light of the fundamental importance of Article 3 it may apply in other
contexts. The source of the risk of proscribed treatment in the receiving country may stem
from factors which cannot engage either directly or indirectly the responsibility of the
public authorities of that country, or which, taken alone, do not in themselves infringe the
standards of that Article. All the circumstances surrounding the case, especially the
applicant’s personal situation in the expelling State must be taken into consideration.78

In the context of Article 3, a focus has been on discrimination in relation to admission
and expulsion policy and practice. In certain circumstances institutional discrimination
is capable of reaching even the high threshold of Article 3:

“A special importance should be attached to discrimination based on
race; that publicly to single out a group of persons for differential treatment
on the basis of race might, in certain circumstances, constitute a special
form of affront to human dignity; and that differential treatment of a group
of persons on the basis of race might therefore be capable of constituting
degrading treatment when differential treatment on some other ground
would raise no such question.”79

70 Hussain v. the United Kingdom, 21 February 1996, Reports of Judgments and Decisions
1996-I. Singh v. the United Kingdom, 21 February 1996, Reports 1996-I.

71 See, inter alia, Kotälla v. Netherlands, 14 DR 238 (1988); Chartier v. Itally, no. 9044/80, 33
DR 41 (1982); Herzegfalvy v. Austria. Series A no. 244 (1992).

72 Soering v. the United Kingdom, 7 July 1989, Series A no. 161, para. 85.
73 Chahal v. the United Kingdom, 15 November 1996, Reports 1996-V, para. 73.
74 Chahal v. the United Kingdom, 15 November 1996, Reports 1996-V.
75 Soering v. the United Kingdom, 7 July 1989, Series A no. 161.
76 Cruz Varas v. Sweden, 20 March 1991, Series A no. 201,
77 Ahmed v. Austria, 17 December 1996, Reports of Judgments and Decisions 1996-VI.
78 Inter alia Ahmed v. Austria, 17 December 1996, Reports of Judgments and Decisions 1996-

VI; Bensaid v. the United Kingdom, 44599/98, 6 February 2001.
79 East African Asians case, para 207.
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Not any differential treatment may be found in breach of Article 3. The focus is on dignity
and respect.80 The discrimination question is capable of raising an issue under Article
3, where the treatment denotes contempt or lack of respect designed to humiliate or
debase a person.81

The use of force in respect of children has been recognised by the European Court as
giving rise to particular problems of compliance with Article 3.82 Article 1 taken together
with Article 3 of the European Convention “requires States to take measures designed
to ensure that individuals within their jurisdiction are not subjected to torture … including
such ill-treatment administered by private individuals … These measures should provide
effective protection, in particular, of children and other vulnerable persons …”.83

Medical and biological issues may also give rise to Article 3 violations.

3.2. Georgian Legislation

3.2.1. CONSTITUTIONAL GUARANTEES AND INTERNATIONAL OBLIGATIONS

Article 17 of the Constitution provides:
“1. Honour and dignity of an individual is inviolable.
2. Torture, inhuman, cruel84 treatment and punishment or treatment and

punishment infringing upon the honour and dignity shall be
impermissible”.

Article 18, para. 4 of the Constitution reads as follows:

“Physical or mental coercion of an arrested person or of a person
otherwise restricted in his/her liberty shall be impermissible”.

Given the place, the right not to be tortured and not to be subjected to inhuman or
degrading treatment or punishment occupies in the hierarchy of human rights, a relatively
moderate reference to such a treatment or punishment as “impermissible” fails to
impart comprehensively the importance of this right. Moreover, the conjunction “and” in
Article 17, para. 2 alludes to the necessity of cumulative presence of both treatment and
punishment in terms of impermissibility.85

80 Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, Series A no. 94,
para.

81 Cyprus v. Greece, 20 May 2001, ECHR 2001-IV paras. 305, 311.91.
82 Inter alia, A v. the United Kingdom, Tyrer v. the United Kingdom, 25 April 1978, Series A no.

26,; Campbell and Cosans v. the United Kingdom, 25 February 1982, Series A no. 48.
83 Z and Others v. the United Kingdom. 10 May 2001, ECHR 2001-V para.73.
84 According to the travaux préparatoires, the word “cruel” was deleted, for reasons which

are not recorded, from the initial wording of Article 3 of the Convention. The Court makes use
of the definition in Article 1 of the UN Convention against Torture (see the judgment in the
Aksoy v. Turkey case of 18.12.1996, ECHR 1996-IV No. 64). By containing the word “cruel”,
the Constitution of Georgia bears more resemblance to Article 5 of the UDHR, Article 7 of the
ICCPR, Article 5 of the ACHR and Article 5 of ACHPR.

85 See, Conclusions and Recommendations, 3.3.a).
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In time of war or a state emergency, under the first paragraph of Article 46 of the
Constitution, the President of Georgia is authorised to restrict certain constitutional
rights and freedoms enumerated in the article. Article 17 is not on the list of those
articles restriction of which is allowed. Article 46 does provide though for the restriction
of the Article 18 rights thereby legalising acts potentially amounting to the violation of
Article 3 of the Convention in time of war or a state emergency.86

The UN Convention Against Torture and other Cruel, Inhuman or Degrading Treatment
of Punishment (1984) came into force in respect of Georgia on 22 December 1994.
Georgia recognised the competence of the Committee under Articles 21 and 22 of the
Convention on 7 July 2002.

The European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (1987) entered into force for Georgia on 1 October 2000.87

Protocols N 1 and 2 have been in force with respect to Georgia since 1 March 2002.

3.2.2. CRIMINALISATION OF TORTURE, INHUMAN AND DEGRADING TREATMENT

The Criminal Code of Georgia,88 in its Section VII, under the title “crime against the
individual”, does not use the terms of Article 3 of the Convention, although it defines a
number of offences which would amount to the treatment contrary to Article 3. These
offences cover both physical and mental suffering.

In particular, the Criminal Code covers: intentional grave injury to health involving life-
threatening injury, or injury resulting in loss of eyesight, hearing or speech, in loss of an
organ or its function, in mental disease, miscarriage, in irreversible disfigurement of
the face; other injury to health, which is life-threatening and is related to established
loss of at least one third of general working capacity; and  knowingly causing full loss of
professional working capacity (Article 117, part 189). The Criminal Code also criminalises:
intentional less grave injury to health (Article 118); deadly injury to health (Article 120);
and intentional minor injury to health (Article 119); as well as beating or other coercion
causing physical anguish (Article 125).

Article 126 (“torture”) comprises two parts. The first part criminalises systematic beating
or other coercion causing physical or mental suffering, which has not resulted in the
outcomes provided for by Articles 117 and 118 of the Criminal Code. Part 2 criminalises
the same action committed in aggravated circumstances (inter alia, knowingly against
a pregnant woman, a minor, a person in a helpless situation, or a person depended on
an offender in a pecuniary or other way, or on the basis of racial, religious, national or
ethnic intolerance, or using official capacity). The gap between the scope of “torture”
under the Criminal Code and the case-law evolved by the European Court is obvious in

86 See, Conclusions and Recommendations, 3.3.b).
87 The Government of Georgia made a Declaration that “it will not be responsible for violations

of the provisions of the Convention on the territories of Abkhazia and the Tskhinvali region
until the territorial integrity of Georgia is restored and full and effective control over these
territories is exercised by the legitimate authorities”.

88 Adopted on 22 July 1999 and in force since 1 June 2000.
89 Part 2 of Article 117 criminalises the same actions committed in aggravated circumstances,

inter alia, with especial cruelty, knowingly against a pregnant woman, on the basis of racial,
religious, national or ethnic intolerance, with the view of transplantation or otherwise use of
an organ or a tissue of the victim.
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that that even though the infliction of physical suffering may be covered by the preceding
articles, but the Georgian concept of mental suffering does not correspond to the definition
of inhuman and degrading treatment as interpreted by the European Court.

The elements of inhuman and degrading treatment are referred to in Article 115, which
criminalises causing anybody to commit suicide or attempt suicide, by means of threats
or cruel treatment or systematic debasement of his/her honour or dignity. While Article
115 contains the mixture of elements of inhuman and degrading treatment as it has
been interpreted by the Court’s case-law, it obviously fails to penalise those actions of
debasement of an individual’s honour or dignity, which do not lead to suicide or attempted
suicide.90

Article 39, which defines the objectives of punishments, provides that “[a] punishment
shall not aim at inflicting physical suffering to an individual or debasement of his/her
dignity”.

Although it is clear that the Criminal Code manages to cover certain elements that have
been interpreted in the Court’s case-law as contrary to Article 3 of the Convention, there
are still gaps that leave out important concepts identified by the case-law. The
constitutional provision cited above cannot be a remedy of the situation as the Criminal
Code is a lex specialis, which is to provide for a comprehensive mechanism for
deterrence of actions prohibited by the Convention. Discrepancies both in the terminology
and the scope of application preclude Georgian legislation from attaining this aim.91

3.2.3. CRIMINAL PROCEDURE

According to Article 6 of the Code of Criminal Procedure of Georgia92 the general
principles of lawfulness, physical security of the individual, respect for his/her dignity,
humanism, democracy, fairness and equality constitute the basis of criminal procedure.

Application of methods dangerous for life and health, as well as of methods infringing
upon the dignity and honour of the participants to the criminal procedure or other persons
is impermissible (Article 12, part 5). An investigative or judicial action which affects the
physical security of an individual may only be conducted if it is expressly provided for by
law (ibid., part 6).

While conducting investigative or judicial actions it is prohibited to apply the methods of
inquisition, threat, blackmail, torture, or other methods of physical or mental coercion.
Carrying out of medical experiments, deprivation of sleep, water, food, or limitation of
these beyond the admitted limit, placement in conditions adversely affecting health and
infringing upon an arrested or detained person is inadmissible (ibid. part 12).

Limitation of the rights and freedoms of an individual with a view to establishing the
truth in the criminal case is impermissible save on the ground and procedure
established by law (Article 14, part 2).

Under Article 19, part 3 the confession of the accused, unless corroborated by other
evidence, is not sufficient for convicting the person concerned.

90 Article 115 falls within Chapter XIX under the title “crime against life”, while Articles 117-126
are contained in Chapter XX under the title “crimes against health”.

91 See, Conclusions and Recommendations, 3.3.c).
92 Adopted on 20 February 1998 and in force since 15 May 1999.
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Under Article 119 of the Code of Criminal Procedure, the use of physical or psychological
coercion for the obtaining of evidence is prohibited.

Under Article 42, para. 7 of the Constitution and Article 7, part 6 of the Code of Criminal
Procedure “evidence obtained in contravention of the law shall have no legal force”.

The Code of Criminal Procedure provides for four types of prosecution: public prosecution,
subsidiary prosecution, private-public prosecution and private prosecution.

Public prosecution is conducted with regard to all crimes of all categories. It is conducted
by a body of inquiry, an investigator, or a prosecutor, on the basis of applications of
individuals and legal entities, notifications of State bodies and NGOs, as well as on the
basis of news imparted by the mass media. While conducting the public prosecution, a
body of inquiry, an investigator, or a prosecutor are not bound by the stand taken by the
victim of the crime or that of other persons. In each case of revealing signs of a crime, a
body of inquiry, investigator, or prosecutor concerned are obliged to institute public
prosecution ex officio, to take measures within their competence for discovery of the
perpetrator, and to prevent from the imposition of criminal liability on an innocent person
(Article 24).

Subsidiary prosecution means that a victim and his/her representative are entitled to
support the prosecution. If a prosecutor declines to continue a prosecution or alter the
initial charges, a victim or his/her representative is entitled to pursue the original
prosecution in the court. In such a case proceedings are not discontinued and the
prosecutor is no longer entitled to take part in the further consideration of the matter
(Article 25).

Private-public prosecution may be instituted only on the basis of an application of a
victim of a certain category of a crime (rape, sexual abuse, coercion to sexual intercourse
or other action of a sexual character, infringement upon freedom of speech, infringement
upon personal or family secrets, refusal to impart information or imparting false
information, disclosure of a secret of adoption, infringement upon intellectual property).
These proceedings may not be discontinued after the victim’s reconciliation with an
accused, unless the discontinuance may injure both the victim and the accused. If any
of the above crimes carries special public importance and the victim, due to his/her
helpless situation or dependence upon the accused, is not in the position to protect his/
her rights and lawful interests, a prosecutor is entitled to institute proceedings in the
absence of formal application, provided the victim has legal capacity and gives written
consent for the prosecution (Article 26).

Private prosecution may be instituted only on the basis of a complaint lodged by a victim
of intentional minor injury to health, beating or libel. The proceedings are to be
discontinued if there is a  reconciliation.

With regard to the preceding articles, the Code of Criminal Procedure is in compliance
with the European Convention and the case-law adopted under it.
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3.2.4. ARTICLE 3 IN THE CONTEXT OF FORMS OF DEPRIVATION OF LIBERTY

3.2.4.1. Arrest in Police Stations and Preliminary Detention

Under the Code of Criminal Procedure, a suspect may be held by the police on their
own authority for up to 48 hours; he/she must be interrogated within 24 hours.93 This
time is used by operational police officers (the “body of inquiry”) and investigating officers
to interrogate the suspect, perform other necessary investigative acts and decide whether
or not to bring criminal charges. If it is decided to bring charges, a petition for the
application of a preventive measure is sent to the judge who, within 24 hours, must
decide whether the person concerned is to be remanded in custody, subjected to another
preventive measure (e.g. home arrest, bail, etc.) or released.94 Consequently, a suspect
may, in principle, spend up to 72 hours in police custody. Persons remanded in custody
are transferred to pre-trial establishments of the Ministry of Justice.

The norms of the Code of Criminal Procedure governing the official recognition of an
arrested person as a suspect in a procedural sense, which used to come into effect
within 12 hours from the delivery to the police station and only after which the person
concerned was allowed the right for defence, were declared unconstitutional by the
judgment of the Constitutional Court of 29 January 2003. Accordingly, an arrested person
has the right to defence not 12 hours after the arrest, but immediately. Likewise, following
the Constitutional Court’s judgment, an arrested suspect is to be notified immediately
of his right to remain silent, the right not to incriminate him/herself, and the right to
defence in accordance with Article 72, para. 3.95

Likewise, the right of a suspect to notify his/her relatives or other persons close to him/
her of the place of detention under Article 73, part 1, subparagraph k) has become
available to an arrested person from the moment of delivery to the police station.

Under Article 73, part 1, subparagraph f) of the Code of Criminal Procedure,96 “a suspect
after recognition as such, has the right to request a free medical examination and a
corresponding written opinion as well as appointment of a medical expert for the
examination of his/her state of health. The request shall immediately be met. Refusal to
appoint an expertise may be contested on a single occasion before the court of the
venue of the investigation. The complaint shall be considered within 24 hours after it is
received”.

The aforementioned provision was not contested before the Constitutional Court and
the latter was not authorised to consider its constitutionality ex officio. It can be assumed
that after the judgment of the Constitutional Court the formal recognition as a suspect is
no longer required for the exercise of the rights defined in Article 73, part 1, subparagraph
f), but nevertheless it calls for appropriate amendment to avoid ambiguity.97

93 Article 12 para. 3, Article 72 para. 2, and Article 310 para. 1 of the Code of Criminal Procedure.
94 Articles 140 and 146 para. 7 of the Code of Criminal Procedure.
95 See also below, as concerns the issue of procedural guarantees for arrested and detained

persons in terms of compatibility with Article 5.
96 As amended on 20 June 2001.
97 See, Conclusions and Recommendations 3.3.d).
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Under Article 242, part 1, of the Code of Criminal Procedure, an action or a decision of
an inquirer, a body of inquiry, an investigator and of a prosecutor, which in the opinion of
a complainant is unlawful or not sufficiently motivated, may be appealed to  a court. The
Article, in particular, names two objects of appeal: a) a resolution of a body of inquiry, an
investigator or a prosecutor to refuse to institute criminal proceedings; b) a resolution of
a body of inquiry, an investigator or a prosecutor to discontinue the criminal proceedings.

The constitutionality of the above provision,98 which exhaustively defines the grounds for
applying to a court, has been raised before the Constitutional Court of Georgia in terms
of violation of the right to access to a court in other circumstances not defined in the
article. The Constitutional Court declined to consider the issue.

Numerus clausus wording of Article 242, part 1 of the Code of Criminal Procedure99 may
prevent a participant in the proceedings from applying to a court, e.g. with allegations of
treatment contrary to Article 3 of the Convention to a court.100

3.2.4.2. Places of Execution of Punishment

The Law on Imprisonment,101 which governs the relations related to the execution of
punishment, determines the system and structure of the bodies of serving imprisonment,
the principles and procedure of execution of punishment, and the guarantees of social
and legal protection of the prisoners, is, in principle, in conformity with Article 3
requirements. The only issue which may be questioned, is solitary confinement, which
in the early decisions and judgments of the European Commission and the Court were
held not to be in breach of the Convention.102

Under Article 77 of the Law on Imprisonment, life-sentenced prisoners are to be kept
under constant visual control in day and night imprisonment cells equipped with one
bunk. The life-sentenced prisoners are entitled to two short-term (up to three hours)
and two long-term (up to three days) visits in a special area of the prison per year. It is
worth mentioning that under Article 47, para 2 of the law, the complete isolation of a
convict is prohibited and under para. 3 the supervision of convicts must be carried out
without infringing upon his/her honour and dignity.

According to the CPT report, no form of work or other activity was provided to life-
sentenced prisoners. It also notes that sentenced inmates on strict regime at Prison
N1 were entitled to three short-term and one long-term (up to three days) visits per year,
which was clearly insufficient.103

The Report prepared by the Directorate of Strategic Planning (DSP) of the Council of
Europe, has noted the progress achieved on the basis of, inter alia, recommendations
made by the CPT. In particular, detainees have been transferred from institutions in

98 Under Article 42 para. 1 “[e]veryone has the right to apply to a court for the protection of his/
her rights and freedoms”.

99 See also below, as concerns the issue of the right to a court in terms of compatibility with
Article 6.

100 See, Conclusions and Recommendations, 3.3.e).
101 Adopted on 22 July 1999.
102 R. v. Denmark, Hilton v. the United Kingdom, 1978.
103 See also below, as concerns the CPT standards applied in the jurisprudence of the Commission

and the Court.
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which living conditions were found to be unacceptable and specific prisons/colonies
have and are being built for juveniles and for women.104

Life imprisonment is not on the list of punishments which can be imposed upon a
minor in accordance with Article 82 of the Criminal Code of Georgia.

3.2.4.3. Psychiatric Establishments

The psychiatric establishments under the authority of the Ministry of Health105 provide
treatment to persons found to be criminally irresponsible, who have committed a
particularly dangerous punishable act and have been committed by a court decision to
undergo psychiatric treatment. Remand prisoners who develop a psychiatric problem
during custody may also be treated at such establishments.

Under Article 13 of the Law on Psychiatric Assistance,106 physical restraint may be applied
to a patient for a limited period of time if a doctor concludes that this is the only way to
provide care to the patient concerned or ensure the protection of others. There are no
detailed guidelines provided by the legislation concerning the methods of physical
restraint, which leaves room for ill-treatment as found by the CPT during its visit to the
Strict Regime Psychiatric Hospital in Poti from 6 to 18 May 2001.107

3.2.4.4. Armed Forces

There are no specific regulations concerning disciplinary procedures in the armed
forces of Georgia.108 A serviceman charged with a disciplinary offence is not given a
hearing before the sanction is imposed and has no right of appeal. Further, the standard
form on the basis of which servicemen are admitted to the guardhouse specifies the
length of detention but not the precise charge.109

3.2.5. GENERAL DETENTION CONDITIONS

During the CPT visit to Georgia from 6 to 18 May 2001 the detention conditions have
been found by the CPT to be unsatisfactory and in number of cases appalling.110

3.2.6. INSPECTION OF PLACES OF DEPRIVATION OF LIBERTY

Under Article 91, para. 1 of the Constitution, the Prosecutor’s Office of Georgia, which is
an institution of the judiciary, inter alia, supervises criminal inquiries and execution of
punishment.

104 Information Documents SG/Inf (2003)1 17 January 2003.
105 Security staff is provided by the Ministry of Justice.
106 Adopted on 25 March 1995.
107 See, Conclusions and Recommendations, 3.3.f).
108 See, compatibility of the Disciplinary Statute of the Armed Forces of Georgia with Articles 5

and 7, Article 2 of Protocol No. 7 below.
109 See, Conclusions and Recommendations, 3.3.g).
110 See, Conclusions and Recommendations, 3.3.h).
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The Organic Law on the Prosecutor’s Office, inter alia, requires the Office to supervise
the precise and homogenous application of the law on the serving a punishment by a
convict, execution of other measures of coercion, as well as in places of arrest,
preliminary detention and other places of restriction of liberty. A prosecutor’s office is,
inter alia, guided by the principle of protection of and respect for an individual’s rights
and freedoms. The legal bases for the activity of the prosecutor’s office are the
Constitution, international treaties and legislation of Georgia.

Within the system of the Procuratura, the prosecutor’s office of the penitentiary
establishments is a specialised office which, inter alia, supervises compliance with the
rules and conditions established by law in places of arrest, preliminary detention and
other places of restriction of liberty. For this function, the office is entitled to conduct
examinations of these places. Prosecutors are under an obligation to visit all police
detention facilities on a regular basis. In the course of such visits, they are required to
verify the legality and length of detention of persons in custody and monitor the progress
of the inquiry/preliminary investigation, and to consider any complaints lodged by detained
persons.

The penitentiary establishments in Georgia are visited by supervisory prosecutors, an
inspectorate established within the Ministry of Justice, the National Security Council set
up under the auspices of the President of Georgia, the Parliamentary Committee on
Human Rights, the Public Defender, and a monitoring board composed of representatives
from various non-governmental organisations.

Under Article 26, para. 1, subparagraph b) of the Law on Imprisonment prisoners are
entitled to lodge complaints with the director of the establishment, a supervising
prosecutor, a court, or the Public Defender.

Article 3, para 2 of the Law on Psychiatric Assistance111 provides for the right of patients
to complain to the “judicial and State bodies and public organisations”. The patients
may also complain to the supervising prosecutor.

As for military detention facilities, the district military prosecutor - who exercises
supervision over military custody - carries out bimonthly visits to the “guardhouse”. In
addition, periodic sanitary inspections are performed by the local sanitary authorities.
The facilities are also visited by non-governmental organisations, on the basis of a
special agreement with the Ministry of Defence.

3.2.7. HEALTH PROTECTION IN THE PLACES OF DEPRIVATION OF LIBERTY

Under the Law on the Protection of Health, a principle of State policy in the field is, inter
alia, protection against discrimination of  patients  in  penitentiary establishments (Article
4, para. d)).112 Discrimination against a patient kept in a penitentiary establishment
while administering medical assistance is impermissible (Article 6, para. 2).

Administration of medical assistance to a person in a penitentiary establishment, inter
alia, while being on a hunger strike, is permissible only in the case of his/her informed

111 Adopted on 25 March 1995.
112 See also below as concerns compatibility with Article 2 of the Convention - Medical Treatment

Issues within the Georgian Penitentiary Facilities.
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consent. Assistance must be provided in accordance with the norms set out by the Law
on the Protection of Health (Article 13).

A doctor is obliged to administer medical assistance to a person in a penitentiary
establishment only after having received his/her informed consent save in exceptional
life-threatening conditions, when receiving of consent is impossible due to the  serious
condition of the patient.

3.2.8. TRAINING OF THE STAFF OF PENITENTIARY ESTABLISHMENTS

The Training Centre of the Ministry of Justice set up within the system of the Ministry of
Justice and having the status of an entity of public law of the Ministry has been in charge
of organising periodical training courses for the staff of penitentiary establishments. The
courses are being financed by the GTZ (German Society for Technical Co-operation) and
include human rights courses covering the relevant articles of the European Convention
on Human Rights and the case-law under the Convention, the European Convention for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment and its
additional Protocols, the European Prison Rules and other Recommendations of the
Committee of Ministers and the CPT Report. Since July 2002 the courses took place three
times and were attended by 150 employees of the central department of execution of
punishments of the Ministry of Justice and penitentiary establishments.

3.2.9. EXTRADITION/DEPORTATION/EXPULSION IN THE CONTEXT OF ARTICLE 3

3.2.9.1. Ill-treatment in the Receiving Country

The relevant part of Article 47 of the Constitution reads as follows:
“2. In accordance with universally recognised rules of international law

and the procedure established by law, Georgia shall grant asylum to
foreign citizens and stateless persons.

3. It shall be inadmissible to extradite/transfer an individual seeking refuge,
who is being persecuted for his/her political beliefs or prosecuted for an
action not considered a crime under the legislation of Georgia.”

The Criminal Code of Georgia113 which permits transfer of a foreign citizen or a stateless
person, who has committed a crime, to another State for the purpose of imposition of a
criminal sanction or to serve a punishment, prohibits transfer of those having committed
a crime and seeking refuge, who are persecuted for their political beliefs as well as of
those who have committed an action not considered a crime under the legislation of
Georgia, or if the crime is punishable by death in the receiving country. Criminal
responsibility of such persons must be resolved in accordance with the procedure
provided for by international law.

It is clear that neither the Constitution nor the Criminal Code stands in the way of
extradition/deportation/expulsion of a person to a third country under circumstances
which may entail violation of Article 3.

113 Adopted on 22 July 1999.
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Immigration decisions that split up families or prevent their reunification (whether through
expulsion or refusal to entry) may entail the violation of Article 3. There is no relevant
provision in Georgian legislation obliging the immigration officials to take into account
the Article 3 requirements in this regard.114

3.2.9.2. Discrimination

Under Article 14 of the Constitution of Georgia, everyone is born free and is equal before
the law regardless of race, colour, language, sex, religion, political and other opinions,
national, ethnic and social belonging, origin, property and title, or place of residence.

Under the Law on the Legal Status of Foreigners,115 foreigners116 in Georgia have all rights
and freedoms, as well as all obligations on an equal basis with Georgian citizens, unless
otherwise provided for by legislation. Foreigners are equal before the law regardless of
origin, social and economic status, race, national belonging, sex, education, language,
religion, political and other opinions, field of activity or other circumstances. Georgia
protects the life, personal integrity, rights and freedoms of foreigners who are on its
territory (Article 3, paras. 1-3). Foreigners in Georgia are entitled to apply to a court and
other State bodies for the protection of their property rights, personal non-property and
other rights. Foreigners are entitled to exercise their procedural rights on an equal basis
with Georgian citizens. Every foreign citizen and stateless person being temporarily in
Georgia may apply to the diplomatic or consular representation of the country he/she is a
citizen of or where he/she permanently resides (Article 20).

The Law requires for travel documentation to be presented upon entry into Georgia
(Article 23, para. 1). The Law provides for the cases in which a foreigner may be denied
entry into the country. These grounds for refusal are common to everyone. A person may
be denied entry into Georgia if: he/she has committed a crime against peace and
humanity; he/she has committed a grave criminal offence in the last 5 years; he/she is
involved in activities against Georgia; he/she while previously being in Georgia, violated
Georgian legislation; he/she submitted false documentation when applying for entry
into Georgia; the interests of maintenance of state security or public order are at stake;
it is necessary for the protection of the rights and lawful interests of Georgian citizens
and other persons; it is in the interests of the protection of health of the population; or in
other cases provided for by legislation (Article 23, para. 3).

Foreign citizens as well as stateless persons being temporarily in Georgia may be
expelled from the country in the following cases provided for by the Law on the Legal
Status of Foreigners:

a) if the ground for their being in Georgia no longer exist;
b) if they entered or are unlawfully in Georgia;
c) if their being in Georgia is against the interests of State security and protection of

public order;
d) if it is necessary for the protection of health, rights and lawful interests of Georgian

citizens and other persons being in Georgia;
e) if they intentionally and systematically violate the laws of Georgia;

114 See, Conclusions and Recommendations, 3.3.i).
115 3 June 1993.
116 Under Article 1 of the law citizens of foreign countries and stateless persons are considered

foreigners.
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f) in other cases provided for by legislation.
A decision concerning expulsion of foreigners may be appealed to a court (Article 29, para. 4).

The Law provides for an exception. Stateless persons permanently residing in Georgia
may not be expelled from the country. With regard to them other measures of responsibility
provided for by legislation must be applied (Article 31).

Article 33 provides for the priority of the norms of international treaties over the procedure
established by the law.

Under Article 5, para. 3 of the Law on Immigration, a foreigner who obtained residence
permission is obliged to undergo passport control, during which he/she must produce
their residence permit, entry visa, passport or other travel document and fill in a
immigration card. When taking up residence in Georgia every foreigner must undergo
an obligatory medical examination. There is no legislative basis governing the carrying
out of this examination in a manner which ensures respect for human dignity and
honour. Other than for failure to produce the required papers, a foreigner may be refused
entry into the country on the grounds provided for by law, which are similar to Article 23,
para. 3 grounds of the Law on the Legal Status of Foreigners.

The Law provides for an annual immigration quota to be determined by the Ministry of
Justice and approved by the President. Upon submission of the President, Parliament
may restrict the quota in accordance with the State-, political- and social-economic
interests (Article 11).

The Law on Immigration does not provide for the prohibition of discrimination. This
deficiency cannot be redeemed by Article 2, para. 1 of the Law under which “immigration
is governed by the Law on the Legal Status of Foreigners, the present Law and other
legislative acts of Georgia”.117

3.2.9.3.  Remedies Available to Suspend a Decision about Extradition

The Constitution provides for the possibility of an appeal to a court from a decision
concerning surrender of a citizen of Georgia. Under Article 42, para. 1, everyone has the right
to apply to a court for the protection of his/her rights and freedoms. Article 47, para. 1 states
that foreign citizens and stateless persons residing in Georgia have rights and obligations
equal to the rights and obligations of citizens of Georgia subject only to the exceptions
envisaged by the Constitution and other laws. Under Article 259, part 4 of the Code of
Criminal Procedure, a person to be surrendered is entitled to apply to a court for protection.

The Code of Criminal Procedure does not provide for a procedure of appeal from a
decision concerning extradition. In practice,118 this gap is redressed by analogy. A decision

117 See, Conclusions and Recommendations, 33.j).
118 On 28 October 2002 the Chamber of Criminal Law Affairs of the Supreme Court of Georgia considered

a Russian citizen’s application not to be extradited to Russia following a decision of the Office of the
Prosecutor General. Having invoked Article 42 para. 1 of the Constitution, Article 259 part 4 of the Code
of Criminal Procedure and Article 13 of the European Convention, the Chamber stated that the applicant
was entitled to apply to a court for protection against extradition and had the right to an effective
remedy. The Chamber resolved the absence of any procedure of appeal of a decision of extradition
by virtue of Article 7 part 4 of the Code of Criminal Procedure (See further below, as concerns the
compatibility of the Code of Criminal Procedure with Article 7 of the Convention below) and extended
the application of Article 242 of the Code of Criminal Procedure to the case.
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concerning extradition may be appealed invoking Article 242 of the Code of Criminal
Procedure. Article 242 provides for a procedure of appeal against any  action or decision
of an inquirer, an investigator or a prosecutor. A complaint may be lodged with a court of
the venue of the investigation within 15 days after the complainant becomes aware of
an impugned action or decision, which he/she considers either unlawful or insufficiently
motivated. The court is entitled to extend the deadline for an appeal, if the deadline is
missed due to a good reason. The court must issue a resolution either upholding or
rejecting the appeal. The resolution rendered by the court may be appealed to the
Chamber of Cassation of the Supreme Court in accordance with the procedure
established by the Code of Criminal Procedure. The usual procedural guarantees are
available to the appellant.119

3.2.10. CORPORAL PUNISHMENT

The Law on Education120 sets out the right of parents (legal representatives) to request
protection of the rights of children as well as the obligation to care for their physical and
mental health.

There is no explicit prohibition of corporal punishment of children in the legislation.
However, physical injury is deterred by the Criminal Code criminalising infliction of
intentional grave injury to health of a minor (Article 117, part 2, subparagraph d) and
“systematic beating and other violence entailing physical and mental suffering of a
victim”, (Article 126 - “torture”), which may apply to a child as well.

While these two provisions may be satisfactory in terms of prohibition of domestic
violence, as was the case in A. v. the United Kingdom,121 the Criminal Code fails to
embrace other circumstances which may violate Article 3. Here is again the issue of
discrepancy between the implications of torture under national legislation and the case-
law of the European Court. In the Tyrer v. the United Kingdom case the judicial corporal
punishment administered against the applicant was not of a systematic character and
the applicant did not suffer any severe or long-lasting physical effects, but his punishment
- whereby he was treated as an object in the power of the authorities – was found by the
European Court122 as having constituted an assault on precisely that which it is one of
the main purposes of Article 3 to protect, namely a person’s dignity and physical
integrity.123

3.2.11.  MEDICAL-ETHICAL ISSUES

Medical and biological issues may give rise to Article 3 violations.

The Convention for the Protection of Human Rights and Dignity of the Human Being with
Regard to the Application of Biology and Medicine (Convention on Human Rights and
Biomedicine) and its Additional Protocol on the Prohibition of Cloning Human Beings
entered into force with respect to Georgia on 1 March 2001.

119 See, Conclusions and Recommendations, 3.3.k).
120 27 June 1997.
121 23 September 1999.
122 In Tyrer v. the United Kingdom, 25 April 1978, Series A no. 26, para. 33.
123 See, Conclusions and Recommendations, 33.l).
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The Law on Protection of Health contains detailed articles on medical-biological
research, which must be carried out in accordance with the legislation of Georgia and
international treaties to which Georgia is a party (Article 105). The Law guarantees the
priority of the interests of human beings over the interests of science or society (Article
108). Genetic therapy is only allowed in the cases consistent with Article 13 of the
Convention (Article 52). Cloning of a human being using methods of genetic engineering
is prohibited (Article 142). The Law contains further detailed provisions, including
provisions relating to persons who cannot give their consent to medical-biological
research (Articles 110-111). Other provisions containing prohibitions concerning
regenerative organs, and exceptions to these prohibitions are similar to those of the
Convention.

While carrying out medical activity, medical personnel must be guided by ethical values
- principles recognising the honour and dignity of the individual, fairness and  compassion
as well as norms of professional ethics (Article 30).

Article 25 of the Convention on Human Rights and Biomedicine requires introduction of
appropriate sanctions, to be applied in the event of infringement of the provisions
contained in the Convention.

The Criminal Code of Georgia criminalises coercion to give an organ for medical
treatment, transplantation, experiment or creation of a medical preparation (Article 134)
and genetic manipulation, which is defined as the creation of a creature analogous to a
human being (Article 136). The Code of Administrative Violations,124 as amended on 6
November 2002, provides for an administrative penalty for the violation of the rules of
taking and using an organ, or of part of an organ, of a human being (Article 461).125

3.2.11.1.  Discrimination

Although the Law on Protection of Health prohibits discrimination of patients on grounds
of race, colour, language, sex, religion, political or other opinion, national ethnic
background, origin, property and title, place of residence, disease, sexual orientation or
personal negative attitude,126 there is no formal clause in Chapter XIX of the Law, which
governs these matters prohibiting discrimination in connection with medical and
biological issues. Moreover, although the Law generally refers to “a human being”, “a
woman”, “an individual”, there are provisions which set out certain guarantees confined
to “the citizens of Georgia” (for example, Article 115 concerning the right to give consent
or object to removal of organs and Article 136 of Chapter XXIII on “family planning”,
providing the right to determine the number of children and time of their birth.)

The Law on Transplantation of Organs of the Human Being (23 February 2000) does
not contain a prohibition of discrimination in this field.127

124 15 December 1984.
125 See further Conclusions and Recommendations, 3.3.m).
126 See, also above, regarding inadmissibility of discrimination in places of preliminary detention

and penitentiary establishments.
127 See, Conclusions and Recommendations, 3.3.n).
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3.3. Conclusions and Recommendations

It may be concluded that the legislation of Georgia is to a great extent compatible with
Article 3 of the Convention. The following recommendations may be made:

a) It is recommended to replace the word “impermissible” with “prohibited” in Article 17,
para. 2 and Article 18, para. 4 of the Constitution and to replace the conjunction “and”
with the conjunction “or” in the wording of Article 17, para. 2 of the Constitution.

b) It is recommended to exclude from Article 46 of the Constitution reference to Article
18, para. 4.

c) It is recommended to redraft Chapter XX (including the bringing of the terminology into
line with the European Convention) in the light of actual interpretation of Article 3 by the
European Court of Human Rights so as to cover all the issues arising under that provision.

d) It is recommended to delete the words “after recognition as such” from Article 73, part
1, subparagraph f) of the Code of Criminal Procedure.

e) It is recommended to recast the exhaustive character of the grounds for the applying
to a court as provided for by Article 242, part 1, of the Code of Criminal Procedure in
order to enable an individual to complain to a court about ill-treatment during arrest or
detention.

f) In accordance with the CPT recommendations, it is recommended that detailed
instructions on the use of means of restraint be drawn up. Such instructions should
make clear that initial attempts to restrain aggressive behaviour should, as far as
possible, be non-physical (e.g. verbal instruction) and that where physical restraint is
necessary, it should in principle be limited to manual control. Instruments of restraint
should only be used as a last resort, and removed at the earliest opportunity; they
should never be applied, or their application prolonged, as a punishment.

g) Pursuant with the CPT recommendations, it is recommended to enact specific
regulations concerning placement in a guardhouse. The regulations should specify,
inter alia, the procedures to be followed (including an oral hearing of the soldier
concerned on the subject of the offence he is alleged to have committed, a written
statement of the exact charge and a possibility to appeal against sanctions imposed);
the maximum periods of detention; and the treatment regime.

h) In accordance with the CPT recommendations, it is recommended that the
Government take decisive steps towards improvement of the detention conditions in
the places of deprivation of liberty.

During the CPT visit, a number of grave facts of ill-treatment in the places of deprivation
of liberty have been revealed. The CPT elaborated recommendations to the Georgian
authorities concerning training programmes to be provided in the places of deprivation
of liberty. In accordance with the CPT proposals it is recommended to provide:

• professional training for police officers of all ranks and categories, including
training in modern investigation techniques. Experts not belonging to the police
force should be involved in this training. An aptitude for interpersonal
communication should be a major factor in recruiting police officers and during
their training, considerable emphasis should be placed on acquiring and
developing interpersonal communication skills;
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· initial prison staff training, in which considerable emphasis should be placed on
adherence to official policies, practices and regulations of the prison service.
The development of interpersonal communication skills should also have a
prominent part in this training; building sound and constructive relations with
prisoners should be recognised as a key feature of a prison officer’s professional
role;

• appropriate training for prison doctors and written instructions concerning new
approaches to tuberculosis control;

• qualified (initial and ongoing) training in psychiatry for nursing staff; adequate
training for orderlies before being assigned to ward duties, bearing in mind the
challenging nature of their work. It is of crucial importance that security staff in a
psychiatric hospital be carefully selected and that they receive appropriate training
before taking up their duties, as well as in-service courses. Further, during the
performance of their tasks, they should be closely supervised by - and subject to
the authority of - qualified health-care staff.

i) It is recommended to amend the legislation so as to disallow extradition, deportation
and expulsion of a person to a third country where there are serious reasons to believe
that the individual will be subjected to torture, inhuman or degrading treatment or
punishment or where this would entail such grave violation of Article 8 rights as to
amount to the violation of Article 3. It is also recommended to provide training courses
covering these issues for immigration officials, prosecutor’s office staff and judges.

j) The Law on Immigration is lex specialis with regard to admission and expulsion of
immigrants and should provide for an express prohibition of discrimination; it should
additionally exclude possible discriminatory restrictions of immigration quota by the
misapplication of Article 11. It is recommended to provide in the Law on Inspection of
Migrants128 that the carrying out of the medical examination of immigrants upon their
entry into the country shall take place with due respect for their dignity and honour..

k) Although the use by analogy of Article 242 of the Code of Criminal Procedure enables
an individual to have an extradition decision reviewed by a court, it is recommended that
this gap in the Code of Criminal Procedure be filled.

l) It is recommended to provide for the protection of children against corporal punishment
in the Criminal Code, in accordance with the European Court’s case-law.

m) It is recommended to introduce in the legislation the conditions and procedure for
compensation of those having suffered from undue damage resulting from intervention
as provided for by Article 24 of the Convention.

n) The reference to “the citizens of Georgia” in the Law on Protection of Health is in
violation of Articles 3 and 14 of the European Convention. It is recommended to make
the amendments to the relevant articles so that the guarantees be provided for “everyone”.
The prohibition of discrimination should be provided for by the Law on Protection of
Health in terms of medical-biological researches and by the Law on Transplantation of
Organs of the Human Being.

128 Adopted on 27 June 1996.
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129 23 November 1983, Series A no. 70, paras. 36-38.

4. ARTICLE 4 - PROHIBITION OF SLAVERY AND FORCED
LABOUR

4.1. The European Convention and its Interpretation

Article 4 of the Convention states:
“1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced or compulsory labour.
3. For the purpose of this article the term “forced or compulsory labour”

shall not include:
a. any work required to be done in the ordinary course of detention

imposed according to the provisions of Article 5 of this
Convention or during conditional release from such detention;

b. any service of a military character or, in case of conscientious
objectors in countries where they are recognised, service
exacted instead of compulsory military service;

c. any service exacted in case of an emergency or calamity
threatening the life or well-being of the community;

d. any work or service which forms part of normal civic obligations.”
While giving no definition to the notion of “slavery”, Article 4, paragraph 1 states that “No
one shall be held in slavery or servitude.” This provision has mainly been referred to by
persons under detention, with respect to their duty to work during the term of detention.
As the European Commission of Human Rights noted, the terms “slavery” or “servitude”
are not applicable to the situation in which convicts are in most countries of the world,
and which is recognized by the Convention in the context of the prohibition of “forced or
compulsory labour”, in paragraph 3(a) of Article 4.

The Strasbourg bodies have never given a definition of “forced or compulsory labour”. In
the European Commission’s opinion, such labour exists when (a) the worker is involved
in labour activities or service against his/her will and (b) the requirements for performing
labour or service are unfair or despotic, or the service entails avoidable burdens.

The notions of “forced or compulsory labour” refer to obligations laid down by the State,
not by private actors. These notions are not out-dated at all. On the contrary, mass
forcible labour activities may become part of any totalitarian regime. This prohibition is
much more difficult to define. Paragraph 3 of Article 4, stating that forced or compulsory
labour does not include certain categories of necessary work or service, is an eloquent
confirmation of the above thesis. The case of Van der Mussele v. Belgium can be
mentioned in this respect: it concerned the obligation of defence lawyers to provide
legal assistance free of charge.129
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The four categories specified in paragraph 3 of Article 4 deal with situations in which
some work or service may be prescribed by the State or by law in other’s interests,
without being caught by the prohibitive norm contained in paragraph 2 of Article 4. As a
basic rule, this restriction has been introduced due to the 1930 ILO Convention on
Forced and Compulsory Labour

The first category is labour in which persons deprived of liberty are  involved. This
means that generally compulsory work in prisons and similar facilities is not prohibited.

The second category is about military service or other kinds of service in which
conscientious objectors may be involved (in the countries that recognize them). In the
European Commission’s opinion the same is true of voluntary military service.

The third category occurs when an emergency situation or calamity threatens the life or
well-being of the entire community. In this case “service” may be prescribed in a
compulsory manner.130

The fourth category includes any work or service comprising a part of “normal civic
obligations”. The scope of this exception is clear, except for specific duties which are
natural for some professions (physicians, pharmacists, lawyers). Under these
circumstances Strasbourg bodies have attached particular attention to the question
whether or not the required work or service constitutes part of ordinary professional
activities. If it does, then the requirement of “unfairness” or “excessive burdens”  are not
met.

4.2. Georgian Legislation

4.2.1. THE CONSTITUTION OF GEORGIA

The Constitution states that everybody is free from birth (Article 14). Slavery has never
existed in the history of Georgia and the country has never practiced the slave trade.

It should also be noted that under the Constitution labour in Georgia is free (Article 30,
paragraph 1). The Criminal Code contains a provision (Article 150) on coercion, under
which the physical or mental coercion of any person to perform any action or to abstain
from performing any action which that person is entitled to perform is deemed to be a
criminal offence. Since persons under the jurisdiction of Georgia enjoy the right to
freedom of labour, under the existing legislation no one may be required to perform
forced labour.

4.2.2. FORMS OF POSSIBLE SERVITUDE

A form of servitude might occur in a situation where a person, by force of circumstances,
becomes dependent on another person. Such situations might include sexual
exploitation or drug trafficking. In this context it will be useful to describe the relevant
provisions of Georgian criminal legislation.

130 Iversen v. Norway, 1468/62, Dec. 17.12.63. Yearbook 6, p. 278 (330).
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With regard to the problem of sexual exploitation, the following actions are regarded as
punishable offences: inducing persons to engage in prostitution through the use or
threat of the use of force; organising or running establishments of ill repute for the
conduct of prostitution; inducing minors to engage in prostitution or other sexually abusive
practices (Articles 253, 254 and 171, paragraph 1, of the Criminal Code).  As for drug
trafficking, the following are deemed to be punishable criminal offences: the obtaining
and sale of narcotic substances, analogues and precursors, as well as psychotropic
substances and their analogues or other hard drugs; the unlawful import, export and
carriage through Georgia of narcotic substances, their analogues or precursors and
also of psychotropic substances; and inducing others to use narcotic substances
(Articles 260-263 and 272 of the Criminal Code).

In addition,  Georgian legislation has criminalised such actions as the buying or selling
of minors or the conduct of other unlawful transactions involving minors, including with
a view to the unlawful transport of the minor across the frontier (Article 172, paragraphs 2
and 3).

The Criminal Code prescribes different types of penalties for the commission of specific
crimes (Article 40). These penalties include such measures as socially useful work
and attachment of earnings. Under the Code socially useful work is defined as the
conduct of socially useful tasks by convicted persons in their free time and without
remuneration. The amount of such work varies between 20 and 400 hours and it must
be performed over periods not exceeding four hours per day. Category I and II disabled
persons, pregnant women and mothers with children aged seven and under, old-age
pensioners and military personnel on fixed-term service may not be sentenced to
perform socially useful work (Article 44). Attachment of earnings may be imposed for
periods of between one month and two years and is carried out at the workplace of the
convicted person. Deductions are made from the convicted person’s earnings and
retained by the State at a level established in the sentence handed down by the court,
within the limits of 5-20 per cent of those earnings (Article 45).

In case convicted persons refuse to perform or persistently evade socially useful work or
persistently evade attachment of earnings, these forms of punishment may be replaced
by restrictions on their freedom, short-term rigorous imprisonment or deprivation of liberty.

At the same time, it should be emphasised that for the time being neither the Criminal
Code of Georgia nor the other legal acts provide for, as specific corpus delicti, “Trafficking
in Human Beings” (regardless of its form - sexual exploitation or other offences).

In May 2002, the President of Georgia issued Decree N240 “About the Measures on
Strengthening Protection of Human Rights in Georgia”. Under the Decree the Ministry of
Justice was instructed to  “elaborate draft amendments to the Criminal Code of Georgia
on recognizing trafficking in persons as a crime, and envisaging corresponding sanctions
for the commission of this crime”. In March 2003 the Government of Georgia approved
amendments to the Criminal Code drafted by the Ministry of Justice, pursuant to which
two new articles (1431 - “Trafficking in Human Beings” and 1721 - “Trafficking in Minors”)
should be added to the Criminal Code of Georgia. Now it is the Parliament that will
make a final decision as to the adoption of the amendments under review.

It is reasonable to point out in this context that in January 2003 the President of Georgia
signed Decree N15 “On the Approval of the Plan of Action against Trafficking”. In
accordance with this Plan concrete measures will be taken by various governmental
bodies in order to:
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• elaborate new legal proposals and efficiently enforce existing laws with a view to
ensuring protection of rights and legitimate interests of victims of trafficking;

• prevent the crime of trafficking through launching awareness-raising and
informational campaigns among both adults and minors;

• render legal assistance to and promote social, psychological and medical
rehabilitation of victims, with the participation of local and international NGOs;

• prosecute and punish persons who committed trafficking-related crimes.
The very first step to achieve the goals provided for in this Plan has already been taken
– a special unit to combat trafficking was established within the Ministry of Internal
Affairs at the end of January 2003. Nevertheless, much more work under the Plan is still
to be done.

4.2.3. LABOUR ACTIVITIES OF CONVICTS

The labour activities of convicts are governed by the Law on Imprisonment and carried
out in accordance with the procedures established by labour legislation. The labour of
convicts is organised, as a rule, within the territory of the facility where their sentence is
being served. Convicts have the right to select their form of labour from a range of tasks
presented to them by the facility administration. Convicts may not be compelled to
perform labour which is an affront to personal honour and dignity. Convicted minors
perform their labour during after-study hours and the combined length of their work and
study may not exceed eight hours per day. Convicts may only perform overtime work or
work on holidays or non-working days with their own consent. Their working day may
not exceed eight hours in length.

When suggested by the facility administration and on an exceptional basis, the use of
convict labour outside the facility where such convicts are serving their sentence may be
permitted in the event of a natural disaster, for the purpose of averting or eliminating
breakdowns in production facilities, or for preventing accidents, and also to improve the
grounds, buildings and amenities of their penitentiary facility. Convicts may only carry
out these tasks with their own consent and on condition that they are conducive to
attainment of the purposes of their punishment.

A total of 50% of the payment disbursed for the labour of convicts is paid out to the
convicts themselves for their personal needs, 15 % is transferred to the State budget, 10
% paid to the penitentiary facility in question, to cover its expenses, and 25 % may be
retained by writ of execution in the manner prescribed by law. If there is no such
arrangement, the corresponding amount is paid into the (deposit) account of the convicts
and made available to them upon their release.

The administration of penitentiary facilities is  responsible for ensuring working
conditions which are safe for life and health. If, during the serving of their sentences,
convicts are rendered disabled as a result of their production activities, they are entitled,
after their release, to pensions and the payment of compensation for the damage
caused in their cases according to a procedure prescribed by law.

The above clauses are contained in Articles 53-56 of the Law on Imprisonment and
make no provision for the forced labour of convicts. Neither, however, does the Law
stipulate the right of a convict not to work at all. On the contrary, under Article 27, paragraph
1(a) convicts are obliged to perform their labour in working areas set aside by the
administration of the penitentiary facility under conditions established by the Law and
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131 See CPT report on Georgia, CPT/Inf(2002)14, paragraphs 89, 90 and 94.

by the facility’s own internal regulations. In this way, the compulsory nature of the labour
of convicts is prescribed by law, irrespective of the convicts’ own wishes; this appears to
be in contradiction with both Article 4 of the European Convention and with the Constitution.

Unfortunately, inadequate information is available as to the application in practice of
these legal provisions. Under the conditions of widespread unemployment in Georgia,
one could hardly imagine that special jobs might be created for convicts. Jobs for
convicts are only available in one or two penitentiary facilities and working conditions
leave much to be desired.131

With regard to the issue of suspended sentences, in such cases the courts are entitled
to sentence the convicted persons to additional forms of punishment or to impose the
performance of other duties conducive to their correction (Articles 63 and 65 of the
Criminal Code). These provisions are in conformity with the requirements of the
European Convention.

4.2.4. MILITARY AND ALTERNATIVE SERVICE

The following periods of military service are established for military personnel in Georgia:
a) Military personnel called up for the performance of their fixed-term military service:

18 months;
b) Military personnel with higher education called up for the performance of their

fixed term military service: 12 months;
c) Officers of the military reserve: 24 months;
d) Regular officers: not less than 10 years.

As laid down by the Law on the Status of Military Servicemen, military service represents
a particular form of State service and has as its goal ensuring the defence of Georgia
(Article 10, paragraph 1). Military personnel may not be assigned to do work which is
not directly connected with their service, except in cases provided by law.

The Law on Non-Military, Alternative Service was adopted in October 1997. Regulations
have been adopted on the performance of alternative service and on the alternative
service department to be established within the Ministry of Labour, Health and Social
Protection. In this way the requirement that alternative service should be strictly civilian
in nature has been duly observed.

In conformity with the above Law, in peacetime a citizen who is liable for military service
but refuses to serve it because of his religious belief or other convictions shall be called
up for non-military (alternative) service (Article 4). This service, by its nature, has to
equate to the difficulties existing in military service and its duration must exceed the
term of military service (Article 3, Paragraph 2). The Law in question rules that the term
of non-military (alternative) service is 36 months (Article 6). A local enlistment commission
shall consider the personal dossiers of a man due for call-up in order to make sure that
the latter’s arguments are correct (Article 8, Paragraph 1). The local enlistment
commission shall  reach its conclusion within 20 days. Within a month, this conclusion
and the citizen’s application shall be sent to the State Commission on Non-Military
(Alternative) Service  which makes a final decision (Article 8, paragraphs 3, 4 and 6) and
submits it with a copy to the Ministry of Labour, Health and Social Protection. This
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decision may be appealed to a court within 10 days after it was made (Article 11). The
State Commission shall compile the list of jobs where a person can serve non-military
service (e.g. medical facilities, municipal services, agriculture, etc.).

In May 2001 the President of Georgia issued Decree N170 “On the Approval of the
Statute for the State Commission on Non-Military, Alternative Service”. The Minister of
Labour, Health and Social Protection presides over sittings of the Commission. In
December 2001 the President of Georgia approved composition of the State Commission
on Non-Military, Alternative Service (Ordinance N1260). It should also be noted that a
special department on non-military (alternative) service has been established within
the Ministry of Labour, Health and Social Protection.

The State Commission on Non-Military (Alternative) Service started working during the
spring call-up of 2002.

According to the most recent data provided by the Department on Non-Military
(Alternative) Service of the Ministry of Labour, Health and Social Protection, at present
the total number of persons who expressed a wish to serve non-military (alternative)
service and filed the respective application amounted to 140. Generally, these are the
representatives of the Jehovah’s Witnesses. Taking into account that relevant bodies
(call-up units within the local authorities) are only allowed to receive and consider
applications from such persons during the given call-up session, for the time being 76
applications were received, out of which 74 ones have been approved. In two cases
conscientious objectors made use of the Law on Dues for Deferment of Compulsory
Military Service by paying the sum of money established by law, in order to obtain a one-
year deferment.

It should be stressed that if the State Commission on Non-Military (Alternative) Service
refuses an application the conscientious objector is entitled to appeal this decision to
the court.

Successful applicants for alternative service have been and are being employed at the
Tbilisi psychiatric hospital, city sanitation services, etc. It should be noted that since 1
October 2002, in the capital of Georgia 94 vacant jobs of this kind have been available
to those wishing to serve non-military (alternative) service.

4.2.5. WORK PERFORMED IN A STATE OF EMERGENCY

In October 1997, the Law on the State of Emergency and the Law on Martial Law were
adopted and entered into force. The acts contain identical provisions to the effect that, in
a state of emergency or under martial law, the supreme authorities of the Georgian
executive are entitled to:

• prohibit temporarily the workers and office employees of enterprises and
organisations of strategic and vital importance from resigning from their jobs
(except where there are compelling grounds for such resignation);

• ban the organisation of strikes;
• recruit able-bodied citizens to work in such enterprises, establishments and

organisations (at an average level of remuneration), as well as to assist in
cleaning up after a state of emergency or period of martial law, while at the same
time taking steps to ensure their occupational safety.
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In addition, during a state of emergency and under martial law, those in charge of
enterprises, establishments and organizations are entitled, where necessary, to transfer
their workers and office employees without their consent on a temporary basis to jobs
which are not covered by their labour contracts.

The above provisions of Articles 4 and 6 of both laws are  probably not  inconsistent with
the conditions of the Article under review.

In 1997 by Presidential Decree the Department of Emergency Situations and Civil
Defence was created within the Ministry of Internal Affairs. A standing interdepartmental
commission on emergency situations and civil defence was set up under the National
Security Council and this body effectively serves as the lead organisation in matters of
public protection during emergencies. A bill on protecting the population and different
areas of the country from emergencies has been prepared and, once it has been
passed, a definitive decision will be taken to identify the body of the executive which will
be responsible for tackling issues arising during emergencies.

It should be noted that all the legal provisions discussed above are to be implemented
on a non-discriminatory basis and are consistent with other requirements of the
European Convention.

4.2.6. THE RIGHT TO STRIKE

Article 33 of the Constitution of Georgia recognises the right to strike, but stipulates that
the procedure for the exercise of this right shall be determined by law. Under the
Constitution, the law also provides guarantees for the operation of vital services. It is the
Law on the Procedure to Settle Collective Labour Disputes that governs the procedure
for the organisation and conduct of strikes.

The right to organize or participate in strikes is withheld from members of the police
(Article 21 of the Law on Police), the prosecutor’s offices (Article 31 of the Law on the
Prosecutor’s Bodies) and the State Security Service (Article 2 of the Law on the State
Security Service). It seems that these restrictions do not exceed the bounds established
by Article 4 of the Convention.

In addition, it should be stressed that workers employed in various spheres of the
national economy have widely exercised their right to strike. For instance, lately
schoolteachers and power stations workers went on strike in order to have arrears in
wages paid.

4.3. Conclusions and Recommendations

a) In general,   Georgian legislation is in line with the requirements of Article 4 of the
Convention. At the same time, there are some shortcomings therein that should be
corrected in order to bring the legislation fully into conformity with the requirements of
Article 4.

b) Amendments to the Criminal Code of Georgia should be adopted in order to recognise
trafficking in persons as a crime and to create appropriate sanctions for the commission
of this crime.
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c) Article 27, paragraph 1(a), of the Law on Imprisonment should be revised to avoid the
possibility of conflicting interpretation of voluntary or compulsory nature of convicts’
labour activities.

d) The most recent amendments to the Law on Non-Military, Alternative Service, which
were made in accordance with the UN Human Rights Committee recommendation
concerning the duration of the above service, should be welcomed. Under the Law of 18
May 2002, the term of alternative service has been reduced from 18 to 24 months.
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5. ARTICLE 5 – RIGHT TO LIBERTY AND SECURITY

a) The European Convention and its Interpretation: in General

Under Article 5 of the European Convention:
“1. Everyone has the right to liberty and security of person. No one shall

be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:

a. the lawful detention of a person after conviction by a competent
court;

b. the lawful arrest or detention of a person for non-compliance
with the lawful order of a court or in order to secure the fulfilment
of any obligation prescribed by law;

c. the lawful arrest or detention of a person effected for the purpose
of bringing him before the competent legal authority on
reasonable suspicion of having committed an offence or when
it is reasonably considered necessary to prevent his committing
an offence or fleeing after having done so;

d. the detention of a minor by lawful order for the purpose of
educational supervision or his lawful detention for the purpose
of bringing him before the competent legal authority;

e. the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants;

f. the lawful arrest or detention of a person to prevent his affecting an
unauthorised entry into the country or of a person against whom
action is being taken with a view to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language
which he understands, of the reasons for his arrest and of any charge
against him.

3. Everyone arrested or detained in accordance with the provisions of
paragraph 1.c of this article shall be brought promptly before a judge
or other officer authorised by law to exercise judicial power and shall
be entitled to trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings by which the lawfulness of his detention
shall be decided speedily by a court and his release ordered if the
detention is not lawful.

5. Everyone who has been the victim of arrest or detention in contravention
of the provisions of this article shall have an enforceable right to
compensation”.
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The right enshrined in Article 5 of the Convention is of fundamental value and a
prerequisite for the full exercise of many other rights and freedoms in a democratic
society. Statistically, Article 5 ranks second only to Article 6 in terms of  the number of
cases before the Convention institutions.

Article 5 refers to deprivation of liberty, arrest and detention. These terms have an
autonomous Convention meaning and corresponding notions in the municipal law
should be identified in the light of the interpretation given by the case-law.

By “liberty” is meant physical liberty of a person;132 personal liberty in the sense of Article
5 is the absence of arrest or detention. “Security” is a “guarantee against arbitrariness
in the matter of arrest and detention”.133 Under the Court’s case-law: “Any measure
depriving the individual of his liberty must be compatible with the purpose of Article 5,
namely to protect the individual from arbitrariness … what is at stake here is not only the
“right to liberty” but also the “right to security of person”.134

On numerous occasions the European Commission held that the right to security did
not oblige Governments to secure an absolute protection from private agents.135 But if
the national legislation fails to prescribe the punishment for illegal confinement, this
may lead to a violation of Article 5 in conjunction with Article 1.136

A restriction upon freedom of movement137 may come within the ambit of Article 5, when
it is serious enough given the degree of intensity and regard being had to “a whole
range of criteria such as the type, duration, effects and manner of implementation of the
measure in question”.138 Article 5 applies even though the detained person surrenders
himself for detention.139 Article 5 may extend to the arrest or detention of a person by a
State’s agents outside of its territory.140 Military disciplinary sanctions may become
subject of scrutiny in terms of Article 5.141 Conditions of detention are not regulated by
Article 5,142 nor was the placement of a child in a hospital by the exercise of parental
rights considered as a deprivation of liberty contrary to Article 5, but coming within the
ambit of Article 8.143

Article 5, para. 4, has incorporated a specific guarantee of prompt and effective judicial
control of the lawfulness of detention, going beyond the requirement imposed by Article
13 on the national authorities to provide an effective remedy to those who have an
arguable claim of being victims of a violation of their rights under the Convention.144

132 Engel v. Netherlands, 1976, Series A no. 22, para. 58.
133 Arrowsmith v. the United Kingdom, DR (1980), para. 64.
134 Bozano v. Italy, 1986, Series A no. 111, paras. 54 and 60.
135 Inter alia, W. v. the United Kingdom, 32 DR 190.
136 Mutatis mutandis, X and Y v. Netherlands, 1985, Series A no. 91.
137 Regarding compatibility of Georgian legislation with Article 2 of Protocol 4, see, the Compatibility

Report of February 2001, pp. 85-93.
138 Guzzardi v. Italy, 1980, Series A no. 39, para. 92.
139 De wild, Ooms and Versyp v. Belgium, Series A no. 12.
140 Reinette v. France, Application no. 14009/88, 63 DR 189.
141 Engel v. Netherlands, 1976, Series A no. 22.
142 Ashingdane v. the United Kingdom, Series A no. 93, para. 41.
143 Nielsen v. Denmark, Series A no. 144.
144 Regarding compatibility of Georgian legislation with Article 13, see the Compatibility Report of

February 2001, pp. 44-63.
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It is of course possible to link Article 5 with Article 14 as well.145 Article 5 is not immune
to derogation in times of war or other public emergencies, which threaten the life of the
nation.146 It is worth mentioning though that, as the Court has held in Lawless v. Ireland,147

Article 17 can never be invoked to justify a deprivation of liberty.148 The requirement of
Article 18 of the Convention is incorporated in Article 5, para. 1.

b) Georgian Legislation: in General

It should be mentioned at the outset that Georgian legislation does not provide for the
right to habeas corpus proceedings. The lack of possibility of applying for prompt and
effective judicial control over the lawfulness of deprivation of liberty may render other
procedural guarantees futile. The recommendation of paramount importance therefore
is to amend the legislation to this effect.

The Constitution recognises the inviolability of liberty of the individual and provides for
the inadmissibility of any restriction upon the personal liberty without a court decision.
It delegates subordinate legislation to determine the cases, in which the arrest of an
individual is permissible. The reference to arrest places the emphasis on the initial
stage of deprivation of liberty. The Constitution provides for instance of single judicial
review of the legality of an arrest and other restrictions of liberty. The Constitution provides
for the inadmissibility of either physical or mental coercion of those arrested or otherwise
restricted in their liberty. The Constitution provides for guarantees to be afforded to an
arrested and detained person, and stipulates the maximum duration of arrest and
preliminary detention. Under the Constitution, violations of constitutional provisions are
punishable by law. The Constitution vests those being illegally arrested or detained
with the right to claim compensation (Article 18).

In time of war or a state emergency, under the first paragraph of Article 46 of the
Constitution, the President of Georgia is authorised to restrict certain constitutional
rights and freedoms enumerated in the article. Article 18 is on the list of those articles
restriction of which is allowed.149

The following statutes provide for deprivation of liberty in certain circumstances.

The Criminal Code of Georgia prescribes four types of punishment related to the
deprivation of liberty: restriction of liberty, strict confinement, deprivation of liberty for a
specified term and life imprisonment (Article 40). The Criminal Code provides for the
placement of a minor in a specialised instructional or medical-instructional
establishment (Articles 91 and 96) and for the application of  coercive measure of a
medical character (Chapter XVIII).

145 Regarding compatibility of Georgian legislation with Article 14, see the Compatibility Report of
February 2001, pp. 64-69.

146 Regarding compatibility of Georgian legislation with Article 15, see the Compatibility Report of
February 2001, pp. 71-74.

147 Series A no. 3, para. 67.
148 Regarding compatibility of Georgian legislation with Article 17, see the Compatibility Report of

February 2001, p. 75.
149 See also above, as concerns compatibility with Article 3.
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The Code of Administrative Violations provides for administrative detention, which may
not exceed 30 days.

Article 12, part 1 of the Code of Criminal Procedure reads as follows:

“Everyone has the right to the protection of his/her liberty, personal
security…”

The Code of Criminal Procedure provides for arrest, preventive measures (detention,
home arrest, police supervision, leave on recognisance, supervision over a minor,
supervision over a serviceman) and other measures of coercion (delivery, placement in
a medical establishment with the purpose of undergoing forensic examination) related
to deprivation of liberty. Some of these measures, although they entail restriction upon
personal liberty or freedom of movement,  are not considered to come within the ambit
of Article 5 and are not dealt with in this report (police supervision, leave on recognisance
supervision over a serviceman150). The compatibility of other measures with Article 5 is
discussed below.

The Disciplinary Statute of the Armed Forces of Georgia provides for, inter alia,
confinement to a guardhouse up to ten days as a disciplinary punishment for disciplinary
offences committed by servicemen.

Under the Law on Education151 special instructional-educational establishments are
created for those pupils characterised with behaviour unacceptable for society and
which deviates from normal conduct.

The Rule of the Regime of the State Border and Border Protection152 provides for the
temporary stopping of movement in case of danger of spreading dangerous infectious
diseases, or for the announcement of quarantine on the State border, in accordance
with the decision of the President of Georgia.

In accordance with the Criminal Code of Georgia, a coercive measure of a medical
character may be applied by a court to drug addicts and people of unsound mind.

The Law on the Legal Status of Foreigners allows arrest or detention of a foreigner.

The Code of Administrative Violations of Georgia provides for administrative detention
on account of administrative violations (Article 32, part 32). Apart from administrative
detention, which constitutes a penalty, the Code provides for administrative arrest, which
may not last for more than 3 hours. An individual having violated the boundary regime in
frontier areas may be arrested and detained for up to 3 hours with the view of drawing up
a report concerning the violation, and if need be for up to 3 days for the purpose of
identification and establishing the circumstances of the violation. This term may be
extended by a prosecutor for up to 10 days if the violator does not have an identification
card (Article 247, part 2). The Code of Administrative Violations also allows for the
delivery of the detainee to the police station or to the headquarters of public militia
(Article 243).

150 A serviceman is subjected to surveillance of superiors and is not allowed to leave the military
unit. The legislative formulation of the restriction of freedom of movement does not amount to
the extent of the deprivation of liberty to come within the ambit of Article 5.

151 Adopted on 27 June 1997.
152 Approved by the Ordinance of the President of Georgia of 20 December 1999.
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Deprivations of liberty which have no legal basis are criminalised by the Criminal Code
of Georgia; they may constitute in particular, an illegal deprivation of liberty (Article 143)
and hostage-taking (Article 144).

5.1. Article 5, para. 1.a

5.1.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 1.a of the European Convention on Human Rights:
“1. Everyone has the right to liberty and security of person. No one shall

be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:

a. the lawful detention of a person after conviction by a competent
court;”

The post-conviction exception to the right to liberty only applies where the conviction
results from a court decision. Detention after conviction but pending appeal is permitted
where the time spent in custody during the appeal proceedings can count towards the
final sentence.153

5.1.2. GEORGIAN LEGISLATION

Under Article 18, para. 2 of the Constitution of Georgia, deprivation of liberty or other
restriction of personal liberty without a court decision is impermissible. Similarly, the
Code of Criminal Procedure in its Article 8, part 6, states that only a court is entitled to
convict an individual and impose a punishment. Any changes to a sentence or other court
judgment may only be made in accordance with judicial procedure.154 The Criminal Code
provides for an exhaustive list of punishments out of which four types are related to the
deprivation of liberty: restriction of liberty, strict confinement, deprivation of liberty for a
specified term and life imprisonment. The Criminal Code defines each type of punishment,
the circle of those to whom and on which ground the punishment may be applied and the
minimum and maximum terms of each punishment with the exception of life imprisonment.

When a person is acquitted he/she is immediately released even if an appeal is lodged
against his/her acquittal. Where a person is convicted and sentenced to imprisonment,
if the period spent in detention prior to that conviction amounts to the length of the
sentence imposed he/she is immediately released (Article 513, subparagraph g).

The Code of Administrative Violations provides for administrative detention, which may
not exceed 30 days. Administrative detention may be imposed in exceptional cases for
administrative violations defined in the Code. This penalty is imposed by a judge of a
district (city) court, an administrative judge (Article 32, part 32).

153 Wemhoff v. Germany, 27 June 1968, Series A no. 7.
154 Other requirements of impartiality, independence and procedural guarantees under Article 6

are discussed below.
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The Disciplinary Statute of the Armed Forces of Georgia155 provides for, inter alia,
confinement to a guardhouse of up to ten days as a disciplinary punishment for
disciplinary offences committed by servicemen.156 The punishment is imposed by a
commander and not by “a court”. The only context, in which “a court” is referred to in the
Statute, is “a court of honour”. This is not an independent and impartial court within the
meaning of Article 6 adjudicating upon the guilt of an individual in the commission of a
disciplinary offence and providing him/her with procedural guarantees. Instead, reference
to the “court of honour” arises on the initiative of a commanding officer, with a view to
condemning a serviceman, who has been found responsible for the commission of the
disciplinary offence. Imposition of a disciplinary sanction and committal to the “court of
honour” for the same offence is prohibited under the Statute. Thus, committal to the
“court of honour” constitutes a disciplinary sanction per se. The Statute seems to fail to
comply with in requirements of both the Constitution and the Convention.157

5.2. Article 5, para. 1.b

5.2.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 1.b of the European Convention:
“1. Everyone has the right to liberty and security of person. No one shall

be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:
…

b. the lawful arrest or detention of a person for non-compliance
with the lawful order of a court or in order to secure the fulfilment
of any obligation prescribed by law;”

Article 5, para. 1 (b) authorises the detention of a person who has failed to comply with
a court order already made against him.

In its first judgment the European Court has held that Article 5, para. 1 (b) does not
contemplate arrest or detention for the prevention of offences against public peace and
public order or against the security of the State but for securing the execution of specific
obligations imposed by law.158 Article 5, para. 1 (b) does not extend to an obligation to
comply with the law generally.159 There must be an unfulfilled obligation incumbent on
the person concerned and the arrest and detention must be for the purpose of securing
its fulfilment and not punitive in character. As soon as the relevant obligation has been
fulfilled, the basis for detention under Article 5, para. 1 (b) ceases to exist.160 A balance
will be drawn between the importance in a democratic society of securing the immediate

155 Approvedby the Ordinance of 2 September of 1994 of the Head of State of Georgia.
156 See also below, as concerns compliance with Articles 7 of the Convention, Article 2 of

Protocol No. 7.
157 See, Conclusions and Recommendations, 5.11.a).
158 Lawless v. Ireland, Series A no. 3, para. 9.
159 Ibid.
160 Inter alia, Nowicka v. Poland, para. 60.
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fulfilment of the obligation in question, and the importance of the right to liberty. The
duration of detention may also be a relevant factor in drawing such a balance.161 Examples
of such obligations, which must be consistent in their nature with the Convention,162

include an obligation to do military or substitute civilian service; to carry an identity card
and submit to an identity check; to make a customs or tax return; or to live in a designated locality.

5.2.2. GEORGIAN LEGISLATION

The Code of Criminal Procedure imposes an obligation on persons summoned in
accordance with the procedure provided for by law, to appear in due time before an inquirer,
an investigator, a prosecutor, or a judge in relation to criminal proceedings. In the case of
non-appearance without a good reason, the participants to the proceedings163 may be
delivered by force, but this may only be effected on the basis of a reasoned resolution of the
body conducting the proceedings and for the purpose of ensuring their participation in an
investigative action or, where appropriate, in a court hearing (Article 173).

Under the Code of Criminal Procedure the delivery of persons under 14, pregnant
women, and those seriously ill is, usually, inadmissible (Article 174, part 4).

Under Article 94, part 1 a witness is obliged to appear following a summons by an
inquirer, investigator, prosecutor, or court; to impart correctly the information about the
case and to answer the questions put to him/her; to reveal the factual circumstances of
the case known to him/her; to keep order during the investigation and the court hearing;
and not to leave the courtroom without the permission of the president of the court.

If a witness fails to appear without a good reason, he/she may be delivered by force in
accordance with the procedure established by law.164

The Code of Criminal Procedure165 provides for analogous provisions with regard to the
victim.

The Code of Criminal Procedure provides for the placement of an accused or an untried
person in a medical establishment by an investigator or a prosecutor, on the basis of a
court order, if while arranging for or conducting either a forensic-medical or a forensic-
psychiatric examination, there is a need for supervision as an in-patient of the person
concerned (Article 177, part 1).

A person may be placed in a psychiatric establishment for the purpose of undergoing
an examination while his/her mental state excludes imposition of criminal liability as an
accused and bringing charges against him/her, provided that there are sufficient
evidences that he/she has committed an unlawful action (ibid. part 2).

161 McVeigh and Others v. the United Kingdom, Applications nos. 8022/77, 8025/77, 8027/77.
162 Johansen v. Norway, Application no. 10600/83, 44 DR 155 (1985).
163 A suspect, an accused, an untried person, a victim, or a witness (Article 174, part 1).
164 The legislation also provides for punitive measures for the failure to fulfill these obligations,

which fall outside the scope of Article 5, para. 1(b). In particular, a pecuniary penalty may be
imposed on a witness on account of non-appearance, failure to comply with the orders of
the president of the court, breach of the order during the investigation or court hearing or
contempt of court (Article 94, part 2); For giving false testimony or refusing to testify a
witness may be held liable in accordance with Articles 370 and 371 of the Criminal Code of
Georgia providing, inter alia, for punishments involving deprivation of liberty.

165 And the Criminal Code.
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If a person’s mental state prevents charging him/her or negates his/her criminal
responsibility although there is sufficient evidence that she/he behaved unlawfully, he/
she may be placed in a psychiatric establishment for the purpose of examination.

5.3. Article 5, para. 1.

5.3.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 1.c of the European Convention:
 “1. Everyone has the right to liberty and security of person. No one shall

be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:

…
c. the lawful arrest or detention of a person effected for the purpose

of bringing him before the competent legal authority on
reasonable suspicion of having committed an offence or when
it is reasonably considered necessary to prevent his committing
an offence or fleeing after having done so;”

Under the case-law of the European Court, Article 5, para 1(c) requires “reasonable” not
only bona fide suspicion and the Government have to furnish at least some facts or information
capable of satisfying the Court that the arrested person was reasonably suspected of
having committed the alleged offence.166 If the reasonable suspicion that precipitated the
arrest or detention ceases to exist, any further detention will be contrary to the Convention
unless other grounds exist. Detention under Article 5, para 1(c) is intended to secure the
presence of the accused at the trial, to avoid interference with the course of justice,167 to
prevent committing of a concrete and specific offence.168 Detention on remand may also be
applied in the context of the protection of public interest in certain cases,169 e.g. in the context
of the protection of environment or where the accused’s being at large may cause a civil
disturbance. Article 5, para 1(c) cannot justify detention where it is feared that the person
concerned might evade other preventive measures, which do not constitute a deprivation of
liberty.170 There is no violation of the Convention if the person concerned is not actually
brought before a judge provided he/she was released “promptly” or the investigation is
discontinued as long as the deprivation of liberty was ordered in “good faith”.171

The wording “or” separating the three categories listed clearly indicates that this
enumeration is not cumulative and that it is sufficient if an arrested person falls under
one of the above categories.172 However, the applicability of one ground does not

166 Fox, Campbell and Hartley v. the United Kingdom, Series A no. 182, para. 34.
167 Article 3 of the Recommendation No. R (80) 11 of the Council of Europe’s Committee of

Ministers to Member States Concerning Custody Pending Trial.
168 Guzzardi v. Italy, 1980, Series A no. 39.
169 CM Recommendation, Article 4.
170 Ciulla v. Italy, 1989, Series A no. 148, para. 40.
171 Brogan and Others v. the United Kingdom, 1988, Series A no. 145-B, para. 53.
172 Report of 11 October 1982, Series A no. 77. In its judgment of 22 May 1984, Series A no. 77,

the Court did not dissociate itself from this interpretation.
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necessarily preclude that of another; a detention may, depending on the circumstances,
be justified under more than one sub-paragraph.173

5.3.2. GEORGIAN LEGISLATION

Under Article 18, para. 3 of the Constitution of Georgia, an arrest of an individual shall be
permissible by a specially authorised official in the cases determined by law. Everyone
arrested or otherwise restricted in his/her liberty shall be brought before a competent
court no later than 48 hours.

The Code of Criminal Procedure provides for arrest which is defined as a short
deprivation of liberty applied where there is a sufficient ground to suspect that a person
has committed an offence punishable by imprisonment for the purpose of prevention
from his/her criminal activity, flight, hiding or from avoiding tampering with evidence
(Article 141).

The discrepancy of terminology used in the Code of Criminal Procedure (“a sufficient
ground to suspect”, “criminal activity”) and the Convention may give rise to practice
potentially contrary to Article 5.174

The Code of Criminal Procedure provides for exhaustive grounds for arrest in Article
142, part 1. On 29 January 2003 the Constitutional Court declared as unconstitutional
Article 142, part 2, which used to authorise arrest “on the basis of other data giving
ground for the arrest” having considered the clause to be legalising arbitrariness.

A preventive measure is to be applied in order to prevent an accused from evading
preliminary investigation and court trial, from his/her further criminal activity, or to secure
the proper administration of justice and execution of punishment. A preventive measure
is applied if the evidence in the file give sufficient ground for a suspicion that it is
necessary to secure any of the aforementioned objectives (Article 151, parts 1-2).

Under Article 151, part 3, a ground for the application of detention as a preventive
measure may be a reasoned presumption that the accused will flee from the court, will
obstruct the establishment of the truth in a criminal case and/or if a grave or especially
grave crime has been committed.

Pursuant to Article 153, when a court decides on a preventive measure and on the
specific type of its application, the court must take into consideration the gravity of a
charge, the accused’s personality, his/her activity, state of health, the family and family
situation and other circumstances. An inquiry officer, investigator, or prosecutor applying
for such a measure must take the same matters into account.

Article 151 part 3, which provides that the fact that a grave or especially grave crime has
been committed is in itself a sufficient ground for the application of detention as a
preventive measure, seems to fail to comply with Article 5 1.c which does not stipulate
such a ground. The aforementioned precondition makes preliminary detention the rule
and not the exception, contrary to the case-law of the Strasbourg organs and
Recommendation N R (80) 11.175

173 Inter alia, X v. the United Kingdom, 5 November 1981, paras. 36-39.
174 See, Conclusions and Recommendations, 5.11.b).
175 See, Conclusions and Recommendations, 5.11.c).
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The Code of Criminal Procedure provides for an extension of the term of detention after
the expiry of the initial term of 3 months. The extension by the judge for a month is
allowed in the case of a failure to comply with a more lenient preventive measure
applied after the expiry of the term of 3 months or if more grievous charges are brought
against the accused (Article 162, part 2). This latter ground for extension seems to fail
to comply with Article 5.1(c) on account of the same reasons.176

The Constitutional Court was also called upon to judge the constitutionality of the legal
status of an arrested person under the Code of Criminal Procedure and his/her right to
defence. Under Article 18, para. 5 of the Constitution “... an arrested or detained person
may request for the assistance of a lawyer upon his/her arrest or detention. The request
shall be met.” There is no definition of the legal status of an arrested person in the Code
of Criminal Procedure. The moment from which an arrested person was guaranteed
procedural rights  used to be when he/she was formally identified as a suspect by
drawing up a resolution which was to be done within 12 hours from his/her delivery to
the police station. The Constitutional Court declared those norms of the Code of Criminal
Procedure governing a formal recognition of an arrested person as a suspect to be
unconstitutional, thus enabling a person deprived of his/her liberty to exercise the right
to defence upon his/her arrest as a suspect. The Constitutional Court declared as
unconstitutional the provision limiting the duration of a suspect’s and an accused’s
meeting with his/her lawyer to one hour. Likewise, following the Constitutional Court
judgment, an arrested suspect is to be immediately notified of his right to remain silent,
the right not to incriminate him/herself and the right to defence in accordance with Article
72, para. 3.

The right of a suspect to notify his/her relatives or other persons close to him/her of the
place or location of detention under Article 73, part 1, subparagraph k.) has also become
available to an arrested person from the moment of delivery to the police station.

A person arrested on suspicion must be interrogated in the police station or other body of
inquiry within 24 hours from delivery. Interrogation must be conducted in accordance with
the procedure provided by the Code of Criminal Procedure. Before the interrogation, the
identity of the person concerned must be verified. An official conducting an interrogation is
obliged to make sure that the person being interviewed has command of the language of
the proceedings otherwise an interpreter is to be requested. Interrogation must not last
more than 4 hours. It is permitted to interrogate an individual more than once a day with no
less than one hour breaks. The overall duration of interrogation must not exceed 8 hours
a day. An arrested person, upon his request, must be examined by a doctor and a formal
report must be drawn up (Article 146, part 6).177

Under Recommendation 1245 of the Parliamentary Assembly on the Detention of
Persons Pending Trial, minors may not be placed in custody unless it is absolutely
necessary.

While minors are not specifically mentioned in Article 159, part 3 of the Code of Criminal
Procedure, which enumerates those categories of individuals against whom detention
as a preventive measure is not as a rule to be applied, under Article 652, detention must
be applied against a minor only where there is a ground as provided by Article 151, the
minor is charged with an offence punishable by imprisonment and where another

176 See, Conclusions and Recommendations, 5.11.d).
177 See, also with regard to compatibility with Article 3.
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preventive measure has failed to ensure his/her proper conduct, except for cases in
which the minor has already breached another more lenient preventive measure.178

5.4. Article 5, para. 1.d

5.4.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 1.d of the European Convention:
“1. Everyone has the right to liberty and security of person. No one shall

be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:

…
d. the detention of a minor by lawful order for the purpose of

educational supervision or his lawful detention for the purpose
of bringing him before the competent legal authority;”

As the European Court has held in the case of X. v. Switzerland the term “minor” has an
autonomous Convention meaning. All persons under 18 can be considered to be minors.
Resolution (72) 29 of the Committee of Ministers of the Council of Europe recommends
fixing this age at eighteen.

5.4.2. GEORGIAN LEGISLATION

With regard to the minors who have committed a less grievous offence for the first time
the Criminal Code provides for discharge from criminal responsibility by the court if the
latter is satisfied that rehabilitation of the offender is expedient by means of application
of coercive measures of an instructional character (Article 90). Such a measure is, inter
alia, the placement of the minor in a specialised instructional or medical-instructional
establishment. The term of placement in such an establishment may not exceed the
maximum term prescribed for the offence concerned.

Under the Law on Education179 special instructional-educational establishments are
created for those pupils showing unacceptable deviant behaviour to society. In such
establishments, special pedagogical methods are applied to support the pupils’
education and instruction, workmanship and/or basic professional training, and
conditions favourable for self-development are created. Pupils may be sent to the
aforementioned establishments only following a court judgment after having attained
the age of 11 (Article 41, para. 3).

Article 651 of the Code of Criminal Procedure provides for the placement of an accused
minor in a special closed establishment for juveniles, where due to their living and
education conditions it is impossible to leave them in their previous place of residence.
The placement must be based on a court decision.

178 See, Conclusions and Recommendations, 5.11.e).
179 27 June 1997.
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The Code of Criminal Procedure provides for committing of a minor into the care of
parents, a guardian, a trustee or a closed establishment for juveniles, with the purpose
that any of these aforementioned commit themselves to a written undertaking to ensure
the appearance of the minor being charged with the commission of an offence before
an investigator, or, where appropriate, a prosecutor, or a court, and his/her appropriate
conduct (Article 171, part 1). This measure constitutes a special category of preventive
measures provided for by the Code of Criminal Procedure (Article 152, part 1).

5.5. Article 5, para. 1.e

5.5.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 1.e of the European Convention:
“1. Everyone has the right to liberty and security of person. No one shall

be deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:

...
e. the lawful detention of persons for the prevention of the

spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants;”

In Winterwerp v. Netherlands180 and in a series of subsequent cases the European
Court laid down a number of requirements to be satisfied to consider detention of
persons of unsound mind lawful within the meaning of the Convention, including:

a) The mental disorder must be reliably established by objective medical
examination.

b) The nature or degree of the disorder must be sufficiently extreme to justify the
detention.

c) The detention should only last as long as the medical disorder (and its required
severity) persists.

d) If the detention is potentially indefinite, there must be a system of periodic reviews
by a tribunal that has power to discharge the patient.

e) The detention must be in a hospital, clinic or other appropriate institution
authorised for the detention of such persons.

5.5.2. GEORGIAN LEGISLATION

5.5.2.1. Infectious Diseases

Under Article 30 of the Rules on the Regime of the State Border and Protection,181 in the
case of danger of spreading dangerous infectious diseases, movement can temporarily

180 Winterwerp v. Netherlands, 24 October 1979, Series A no. 33.
181 Approved by the Ordinance of the President of Georgia of 20 December 1999.
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be stopped (restricted) or a quarantine announced on the State border in accordance
with the decision of the President of Georgia.

Under Article 166, part 1, of the Code of Criminal Procedure, home arrest as a preventive
measure may be applied to a person whose overall isolation is not necessary and, inter
alia, refers to a person suffering from an infectious disease.

5.5.2.2. Persons of Unsound Mind

In accordance with the Criminal Code of Georgia a coercive measure of a medical
character may be applied by a court, if

a) an individual committed an unlawful act defined by the Code in a state of non
compos mentis;

b) an offence is committed in a state of diminished responsibility;
c) after the commission of a crime an offender fell sick with a mental disease

which makes it impossible to impose or execute the punishment.
The Criminal Code differentiates between four types of coercive measures of a medical
character: psychiatric treatment as an out-patient, placement in a psychiatric hospital
under normal supervision; placement in a psychiatric hospital under advanced
supervision; and placement in a psychiatric hospital under strict supervision.

The Court decides on the application of a coercive measure of a medical character on
the basis of the conclusion of a doctor-psychiatrists’ commission (Article 107). A coercive
measure of a medical character is only applied where the mental state of the person
concerned threatens him/herself or carries other substantial danger (Article 101, part
2). The person against whom the coercive measure of a medical character is applied
must be examined by the doctor-psychiatrists’ commission within 6 months if there is
a ground for lodging a submission with the court for discontinuation or alteration of the
measure. If there is no such ground, the medical establishment in charge of the treatment
must submit to the court a conclusion concerning continuation of coercive treatment.
Such continuation may take place on the first occasion after the expiry of six month from
the moment of execution of the treatment and subsequently annually (Article 105).182

The Law on Psychiatric Assistance, which was adopted before the enactment of the
Criminal Code on 21 March 1995, secures the medical and social assistance of the
mentally ill, protects their rights and interests and society from socially dangerous
actions of those suffering from mental diseases. It provides for the rights and protection
guarantees for such persons, inter alia, for the right to legal assistance and the right to
file a complaint or an application with a court or other bodies (Article 3 para. 2).

The Law provides for assistance to be provided to in-patients when it is impossible to
administer medical assistance to them as out-patients. Assistance to be provided to in-
patients implies the placement into a psychiatric establishment. The patient has the
right, inter alia, to meet his/her lawyer in private (Article 7).

182 The CPT report refers to re-examination at least once in every 6 months after the first examination
at para 168. There appears no legal basis for this statement.  Article 10 of the Law on
Psychiatric Assistance, which governs forced treatment in psychiatric stationary establishment,
stipulates that the articles of the Criminal Code apply to the given type of treatment.
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Voluntary treatment is administered in a psychiatric hospital of ordinary regime or in
another open establishment. The doctors’ commission must examine the patient within
48 hours and reach the final decision. If the voluntary patient declines to continue treatment,
but the commission concludes that the mental condition is aggravated so that it meets
the criteria of urgent treatment as an in-patient, the treatment must be continued regardless
of the patient’s or his/her parents’ or a guardian’s consent (Article 8).

Article 9 sets out the criteria for urgent assistance to in-patients. In such cases the
commission must inspect the mental state of the patient within 48 hours and reach a
final decision about the continuation of treatment as an in-patient. The commission
must notify the prosecutor within 48 hours in case it decides on the continuation of the
treatment without the consent of the patient (Article 9).

The Law provides for the compulsory treatment in psychiatric establishments. This may
be ordered by a court on the basis of a conclusion adopted by the forensic-psychiatric
commission.183 The Court decides about discontinuation of treatment or replacement
of the regime on the basis of the conclusion adopted by the commission. Compulsory
medical treatment of those having committed an unlawful action while in the state of
non compos mentis, must be conducted in accordance with the relevant articles of the
Criminal Code (Article 10).184

5.5.2.3. Drug Addicts and Alcoholics

Under the Criminal Code of Georgia a court may apply coercive measures of a medical
character if an individual needs recovery from alcoholism or drug addiction (Article 101,
part 1). Placement in a specialised narcological-prophylactic establishment under
advanced surveillance constitutes the coercive measure to be applied against such
individuals. In contrast with the position under Article 101, which requires a connection
between the state of mind of the person concerned and their unlawful act, persons
affected by alcohol or drug-addiction have no similar protection.

5.5.2.4.  Vagrants

Vagrancy is not an offence under Georgian legislation. In accordance with Article 234 of
the Criminal Code of the Soviet Socialist Republic of Georgia,185 vagrancy used to be
punishable up to two years’ imprisonment. The Article was deleted by the Decree of the
State Council of Georgia on 3 August 1992.

183 The Law refers to Articles 58 and 59 of the Criminal Code which are the relevant articles of
the previous Criminal Code in force until 1 June 2000. This Article 101 of the Present Criminal
Code.

184 See, Conclusions and Recommendations, 5.11.f).
185 Adopted in 1960 and in force with changes and amendments until 1 June 2000.
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5.6. Article 5, para. 1.f

5.6.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 1.f of the European Convention:
“1. Everyone has the right to liberty and security of person. No one shall be

deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:

…
f. the lawful arrest or detention of a person to prevent his affecting

an unauthorised entry into the country or of a person against
whom action is being taken with a view to deportation or
extradition.”

5.6.2. GEORGIAN LEGISLATION

Article 17, para. 2 of the Law on the Legal Status of Foreigners (3 June 1993) reads as
follows:

“An arrest or detention of a foreigner being in Georgia shall be
impermissible save in the cases, when:
a) he or she is trying to cross the state border of Georgia;
b) he or she is illegally in Georgia;
c) he or she has committed a crime or other violation, on account of

which arrest or detention may be ordered;
d) a sentence of conviction has been rendered against him/her and he/

she has been sentenced to deprivation of liberty by a court, where he/
she has fled from the place of deprivation of liberty and evades serving
the punishment.”

The diplomatic or consular representation of the respective State must be notified about
the arrest or detention of the foreigner by the prosecutor’s office within 48 hours and in
case of arrest or detention of a stateless person temporarily residing in Georgia, the
diplomatic or consular representation of the State where he/she permanently resides
must be notified (Article 17, para. 3).

Article 24, para. 2 provides for the obligation of a foreigner to produce the required papers
to the relevant bodies. Article 25, para. 2 allows the arrest of a foreigner permanently
residing in Georgia by the bodies of border and migration control when they are leaving
the country and his/her transfer to the law-enforcement bodies of Georgia.

Under Article 66, part 2, subparagraph d) of the Code of Criminal Procedure the
Department of Protection of the State Border is a body of inquiry with regard to cases of
transgression of the State border and the boundary regime. Under Article 35, para. 1,
subparagraph i) of the Law on the State Border of Georgia (17 July 1998) the Department
of Protection of the State Border is authorised to uncover and arrest  people who violate
the State border. Under para. 1, subparagraph u) of the same article the Department is
authorised to arrest and hold in a place of temporary detention those who have violated
the legislation of Georgia entailing administrative or criminal responsibility.
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Under Article 4, para. 6 of the Rule on the Regime of the State Border and Border
Protection186 foreigners who do not have passports and entry visas are declined the
right to entry and are to be handed to the representatives of the air company to be
returned to the country from which the aircraft arrived.

While protecting the State border, the frontier forces of the Department of Protection of
the State Border are guided by the legislation of Georgia and by international treaties to
which Georgia is a party (Article 32, para. 3 of the Law on the State Border of Georgia).

Unlawful entry into the frontier zone of Georgia and violation of the rules of residence
and registration are prohibited by Article 190 of the Code of Administrative Violations.
Article 1901 prohibits unlawful crossing of State border, but adds that this Article does
not apply to a foreign national or a stateless person applying to the authorities for
asylum in accordance with the Constitution of Georgia provided there are no other
elements of crime in his/her action. Article 1902 prohibits violation of the regime in the
border areas.

Pursuant to Article 246, subparagraph b) an administrative arrest of an administrative
perpetrator may be affected by frontier forces in cases of violations of Articles 190, 1901,
or 1902. There is no criminal responsibility provided for by the Criminal Code of Georgia
for border offences.

An individual who has violated the boundary regime in border areas may be arrested for
the purpose of drawing up a report and kept for up to 3 hours and if need be up to 3 days
for the purpose of identification and establishing the circumstances of the violation. A
prosecutor must be notified in writing about the arrest within 24 hours from arrest. The
prosecutor is entitled to extend the period of detention to up to 10 days if the violator
does not have an identification card (Article 247, part 2). The Article does not provide for
any judicial control of the arrest or detention. The provision seems to be in contravention
of both Article 18, paras. 2 and 5 of the Constitution and Articles 5.1.(f) and 5, para. 4 of
the Convention.187

5.7. Article 5, para. 2

5.7.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 2 of the European Convention:
“2. Everyone who is arrested shall be informed promptly, in a language

which he understands, of the reasons for his arrest and of any charge
against him.”

Paragraph 2 sets out a specific right that is guaranteed to all persons deprived of their
liberty. The restrictive reference to arrest only is to be understood as emphasising the
initial phase of any deprivation of liberty.

186 Approved by the Ordinance of the President of Georgia of 20 December 1999.
187 See, Conclusions and Recommendations, 5.11.g).
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5.7.2. GEORGIAN LEGISLATION

Article 18, para. 5 of the Constitution of Georgia guarantees the right of an arrested or
detained person to be informed about his/her rights and the grounds for the restriction
of his/her liberty upon his/her arrest or detention.

Likewise under Article 12 para. 2 of the Code of Criminal Procedure “[a]n arrested or
detained person shall immediately be notified about the reason, or ground of his/her
arrest or detention and of the offence, of the commission of which he is suspected or
with which he/she is charged.”

Under Article 17 para 3. of the Law on the Legal Status of Foreigners, in the case of an
arrest of a foreigner, he/she shall immediately be notified about the reasons of the
arrest and the charges brought in a language understandable to him/her, and at the
same time he/she is to be given an explanation of his/her procedural rights and
obligations.

5.8. Article 5, para. 3

5.8.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 3 of the European Convention:
“3. Everyone arrested or detained in accordance with the provisions of

paragraph 1.c of this article shall be brought promptly before a judge
or other officer authorised by law to exercise judicial power and shall
be entitled to trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for trial.”

5.8.1.1. To Be Brought before a Judge

The guarantee enshrined in Article 5, para. 3 is the most important in those countries
where there is a potential danger of police brutality or torture. It is one of the safeguards
within the whole system established by Article 5, which aims at protecting an individual
against arbitrary interferences by the State with his/her liberty. The person concerned
must physically be brought before a judge.188 Under the case-law developed with regard
to Article 5, para. 3, during the first interview the representative of the judiciary will have
to make a prima facie evaluation of whether the conditions for detention under para 1(c)
and domestic law are fulfilled. The circumstances militating for or against the detention
must be reviewed and it must be decided by reference to legal criteria, whether there
are reasons to justify detention.189 The judicial authority must have the power to release.190

The other officer authorised by law to exercise judicial power does not mean a public

188 Schiesser v. Switzerland, 1979, Series A no. 34, para. 31.
189 Ibid.
190 IRE v. the United Kingdom, Series A no. 25, para. 199.
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prosecutor191 while a military court satisfied the requirements of Article 5, para. 3.192

There is no fixed time limit under the notion “promptly”. The basic idea is that a person
must be brought before judge without any undue delay. Paragraph 3 sets out specific
safeguards which only apply to one specific exception, namely that of para. 1(c).

5.8.1.2.  The Right to Trial within a Reasonable Time

The right to trial within a reasonable time inevitably runs counter to the interests of
effective investigation of crime. The guarantee overlaps with that in Article 6, para. 1,
which applies to all accused persons whether in detention or not. The guarantee in
Article 5, para. 3 requires that in respect of a detained person the authorities show
“special diligence in the conduct of the proceedings”.193

Article 5 para. 3 does not set any maximum length of pre-trial detention. Regarding the
right to trial within a reasonable time the European Court pronounced the following on
the Stögmüller v. Austria case:

“It is admitted on all sides that it is not feasible to translate this concept into a fixed
number of days, weeks, months or years, or into various periods depending on the
seriousness of the offence”.194

Under the Court’s  case-law established  since then, in deciding on pre-trial detention
or its continuation, the national judicial authorities must, paying due regard to the principle
of the presumption of innocence, examine all the facts arguing for or against a departure
from the rule in Article 5 that, if possible, a person should be released pending trial; and
must set them out in their decisions on the applications for release. The persistence of
reasonable suspicion that the person arrested has committed an offence is a conditio
sine qua non for the lawfulness of the continued detention, but after a certain lapse of
time it no longer suffices. There must be other grounds to justify the deprivation of
liberty. Where such grounds are “relevant” and “sufficient”, the national authorities are
required to display “special diligence” in the conduct of the proceedings.195 There are
three factors of crucial importance: complexity of the case, the conduct of the detainee
and the efficiency of the authorities. The likelihood that the defendant will receive a
custodial sentence cannot be a ground justifying his/her continued detention.

In the Toth v. Austria case a period of two years and a month was found to exceed the
reasonable time limit.196

In Wemhoff v. Germany197 the Court has held that Article 5, para. 3, of the Convention
covers the period from the arrest of the accused on suspicion of having committed a
criminal offence to his final acquittal or conviction by the trial court.

191 Huber v. Switzerland, 1997, Series A no. 188, para. 26.
192 D. v. Netherlands, 42 DR 242.
193 Among many other authorities, Herczegfalvy v. Austria, 1992, Series A no. 244, para. 71.
194 Judgment of 1969, Series A no. 9.
195 Among many other authorities Kudla v. Poland, [GC], no. 30210/96, para. 164, ECHR 2000-XI.
196 12 December 1991, Series A no. 224.
197 27 June 1968, Series A no. 7.
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5.8.1.3. Bail

Article 5, para. 3 guarantees the right to bail and contains a strong presumption in
favour of bail pending trial. The presumption grows stronger if the trial is delayed. The
refusal of bail may only be justified under one of the following grounds identified by the
Court: danger of flight, interference with the course of justice, prevention of crime and
preservation of public order.

Bail aims at ensuring the attendance of an accused at the hearing and accordingly its
amount must also correspond to this aim. In Neumeister v. Austria,198 where the domestic
authorities calculated the amount of bail solely in relation to the loss imputed to the
applicant, the Court found this contrary to Article 5, para. 3, holding that the guarantee of
bail needs to ensure the presence of the person accused to the hearing and not the
reparation of the loss caused by the accused. The guarantee asked for release must not
impose on the accused a burden heavier than required for a reasonable degree of security.
The nature and the amount of the security measure designated to ensure the accused’s
attendance at the trial must be related to and follow from the grounds which justified pre-
trial detention. While a financial guarantee may be required to this end,199 its amount must
be calculated by reference to the accused, his or her assets and the relationship with the
person providing the security. The accused must make available information related to
his or her assets while the domestic authorities are under a duty to carefully assess this
information for a proper assessment of the security to be calculated. The setting of an
amount which is more than sufficient to reach the purpose of ensuring a “sufficient
deterrent to dispel any wish on the defendant’s part to abscond”, would violate the right to
bail.200 Guarantees other than monetary, such as the surrender of a passport, can also be
required to the same end of ensuring the accused’s presence at the trial.201

5.8.2. GEORGIAN LEGISLATION

5.8.2.1.  To Be Brought before a Judge

The only relevant provision of the Constitution in the context of Article 5, para. 3 is
defined in Article 18, para. 5, which, out of the three components of the Convention
provision, refers to judicial control of arrest and detention: “Everyone arrested or otherwise
restricted in his/her liberty shall be brought before a competent court not later than 48
hours. If, within the next 24 hours, the court fails to adjudicate upon the detention or
another type of restriction of liberty, the individual shall immediately be released.”

Further to the constitutional provision, under the Code of Criminal Procedure,202 an
investigator or, where appropriate, a prosecutor, having brought charges against an
interrogated person, is entitled to file with a judge a petition concerning the application
of detention as a preventive measure. The accused may be kept in detention for no
more than 24 hours until the judge reaches a decision.

198 7 May 1974, Series A no. 17.
199 Wemhoff v. Federal Republic of Germany, 27, June 1968, Series A no. 7.
200 Neumeister v. Austria, 7 May 1974, Series A no. 17.
201 Stögmuller v. Austria, 10 November 1969 , Series A no. 9.
202 Article 160, para. 1.
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As regards procedural guarantees in the proceedings, according to Article 140, part 6,
an accused has the right to attend the hearing on an application of a preventive measure
against him/her. Under Article 146, part 7, of the Code of Criminal Procedure, “the
period of detention until the bringing of a charge shall not exceed 48 hours from the
moment of the delivery of the arrested person to the body of inquiry. If within the next 24
hours a court fails to take a decision on the application of detention or another type of
preventive measure, the arrested shall immediately be released”.

There is no explicit reference to the obligation of actually bringing an accused before a
judge in either articles of the Code of Criminal Procedure above. Under Article 160
(which defines the procedure for the application of a preventive measure) the accused
must be brought by the administration of the place of arrest before the judge following
a written order of an investigator or, where appropriate, of a prosecutor. It can be deducted
from the wording of the above provisions that an accused is to be brought before a
judge, when he/she wishes so and Article 160 sets out the procedure for this. According
to the information gathered during the CPT visit to Georgia from 6 to 18 May 2001,203 “the
judge usually took his decision in the absence of the person concerned.”204

Under Article 160, part 2, a petition on the application of detention as a preventive
measure may be filed with a judge also in the case where a person has absconded, if
the evidence against the latter have been gathered and a resolution formally designating
the person as an accused has been rendered. In such a case, the accused must be
brought before the judge having issued the order on detention within 48 hours after
delivery to the place of investigation or, in case of absence of the judge, before another
judge of the court of the venue of the investigation. The bringing of the person before the
court may be delayed in case of force-majeure for no more than 15 days, and if an
accused is brought from another country for no more than 48 hours after his/her delivery
to the place of investigation.

Article 160, part 2, and the Code of Criminal Procedure in general, remain silent regarding the
obligations to be fulfilled by the judge while reaching decision on the application of a preventive
measure. Under part 2, the judge listens to the explanations of an arrested accused and his/
her lawyer and to those of an investigator and a prosecutor. Meanwhile, Article 146, part 8,
entitles the official in charge of the inquiry or, where appropriate, the investigator, to conduct
investigative actions with a view to, inter alia, examining the legality of the arrest, throughout
the period of initial detention. Otherwise the Code of Criminal Procedure meets the
requirements about the competence of the judge to release an arrested person.205

The Constitution and the Code of Criminal Procedure are in compliance with the
requirement of “promptness” in that that they provide for a short time-limit. But, as
usually happens in practice, the prosecution tends to put off bringing an arrested person
before the judge until the last possible moment (and according to the CPT report this
delay often exceeds even the fixed terms and may amount to seven days in the interests
of the investigation206). The actual wording of both the Constitution and the Code of
Criminal Procedure leaves room for such undue delay.207

203 Report to the Georgian Government on the visit to Georgia carried out by the CPT, para. 28.
204 See, Conclusions and Recommendations, 5.11.h).
205 See, Conclusions and Recommendations, 5.11.i).
206 CPT report, para. 18
207 See, Conclusions and Recommendations, 5.11.j).
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5.8.2.2.  The Right to Trial within a Reasonable Time

The right to trial within a reasonable time within the meaning of the Article 5, para. 3 and
the case-law thereon is not stipulated in either the Constitution or the Code of Criminal
Procedure, although both of them provide for the maximum terms of deprivation of liberty.

Under Article 18, para. 6 “the period of initial detention of a suspect in the commission
of a crime shall not exceed 72 hours and the period of detention on remand of an
accused shall not exceed 9 months”.

The Code of Criminal Procedure reiterates the maximum periods provided for by the
Constitution concerning  arrest and detention (Article 12, part 3; Article 146, part 7; Article
152, part 4) and also covers custody pending trial Article 162, parts 8-9]).208

Under the Code of Criminal Procedure, the period of deprivation of liberty starts from the
delivery of a suspect to the police station or other body of inquiry, or if there has been no
such delivery, from the moment of the execution of an order concerning the application
of detention (Article 162, part 1).

The initial period of detention under investigation is fixed at 3 months from the moment of
a person’s arrest or detention. The running of the term terminates on the day when the
prosecutor in charge of the case commits the case-file to the court (Article 162, part 2).

The above provision does not allow a judge applying detention as a preventive measure
to specify a reasonable period of deprivation of liberty in the light of the specific
circumstances of each particular case. The judge is obliged to automatically apply the
fixed period of three months. The same applies to the subsequent extension of the term
of detention by the judge for a fixed term of a month in the case of the accused’s failure
to comply with a more lenient preventive measure applied after the expiry of the term of
3 months, or when more serious charges are brought against the accused.

A further extension is permitted for another month if the case is returned for additional
investigation (Article 162, part 3).

Extension of up to 6 months can be ordered by the judge at the request of the investigator
and with the consent of the prosecutor “due to the impossibility of completing the
investigation on account of the complexity of the case” (ibid.).

Subsequent extension of detention for up to 8 months can be ordered by the judge at the
request of the investigator and with the consent of the prosecutor “due to the impossibility
of completing the investigation on account of the special complexity of the case” (ibid.).

In an extraordinary case, as an exception, at the request of the investigator and with the
consent of the Prosecutor General, a judge of the Board of Criminal Cases of the

208 Constitutionality of Article 162 parts 8-9 has been questioned before the Constitutional Court
by the Public Defender. The applicant claimed that given the Constitution provides only for the
term of detention i.e. 9 months and states nothing in relation to the custody pending trial, the
Code of Criminal Procedure is in breach of the Constitution by means of introduction of a
notion of “an untried person” and providing for the custody pending trial, Article 162, parts 8-
9 setting the terms thereof. The Constitutional Court has declined to uphold the constitutional
claim stating that the procedural status of an accused and that of an untried are different and
while the Constitution refers only to the former and remains silent about the latter, it does not
mean that the Code of Criminal Procedure introducing a procedural notion not mentioned in the
Constitution is in breach of it (judgment of the Constitutional Court of 29 January 2003).
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Supreme Court of Georgia is entitled to extend the term of detention up to 9 months.
After the expiry of this term the accused must immediately be released (ibid.).

The maximum period for which an untried person’s detention pending trial may be
ordered by a district (town) court, from committal to the court for trial until the rendering
of a sentence, must not exceed 12 months. In exceptional cases, this term may be
extended by a further 6 months, at the request of the court hearing the case, by the
President of the Supreme Court of Georgia. Further extension of the detention pending
trial is inadmissible (Article 162, part 8).

The total term of detention of an untried person pending trial by the Supreme Court of
Georgia, the Higher Courts of the Autonomous Republics of Abkhazia and Ajara and the
Regional Courts of Tbilisi and Kutaisi as first instance courts, and during appeal and
cassation proceedings until the entry into force of the judgment must not exceed 24
months. In special circumstances, at the request of the court hearing the case; the
terms may be extended for another 6 months by the President of the Supreme Court of
Georgia. Further extension of the detention pending trial is inadmissible (Article 162,
part 9).

It is clear from the articles above that the interests of investigation prevail over the
presumption of innocence, in that departure from that presumption is justified on account
of the impossibility to complete an investigation due to either the complexity or special
complexity of the case. It is no remedy of the situation that the rank of the judge authorised
under the Code of Criminal Procedure to extend the detention and that of the prosecutor
to give consent to an investigator’s submission on extension is gradually increasing
under the articles above, which end up with the President of the Supreme Court and the
Prosecutor General. The Code of Criminal Procedure provides for fixed time-limits which
are to be applied in different circumstances on an equal basis. Moreover, in decisions
about extensions of detention the judges still refer to the existence of charges concerning
the commission of a grievous crime which served as a ground at the time of the initial
application of detention, and other grounds which are though in compliance with Article 5,
para. 1(c), but which can no longer justify further detention under Article 5, para. 3.

Article 5, para. 3, requires an evaluation of the appropriateness of the duration of a
detention. A fixed period of 3 months or subsequent fixed terms fails to comply with this
requirement of Article 5, para. 3.

The Code of Criminal Procedure fails to provide for any effective guarantees for the
carrying out of the proceedings in an expeditious manner. The only  safeguard it contains
is the stipulation that the causes for the delay in an investigation be set out in the
petition concerning the extension of the term of the detention, supported by the
prosecutor and filed with the judge (Article 163, part 1). There is no further elaboration
as to the ensuing measures to be taken to prevent further delay.

At other points the Code of Criminal Procedure provides for measures to expedite the
proceedings at the expense of the rights of the detainee. In particular, the prosecution is
entitled to refuse the replacement of a defence lawyer if the defendant intends to delay
the proceedings thereby (Article 78, part 6; Article 82, part 7). Under Article 406, part 2, if
a participant to the proceedings while studying the case-file delays the proceedings on
purpose, the prosecution is entitled to set reasonable and sufficient terms for the study
of the case-file.
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The issue of reasonable time proceedings has been brought before the Constitutional
Court of Georgia by the Public Defender. The applicant alleged the unconstitutionality of
Article 162, part 7, and Article 406, part 4, of the Code of Criminal Procedure, under
which the period of study of the case-file by an accused and his/her defence counsel is
not included within the term of preliminary investigation and detention defined by law.
The constitutional claim has been admitted for the consideration on the merits.

Moreover, according to the practice of the bodies of investigation, in cases, involving
more than one accused, the beginning of the study of the case-file by one accused
stays the running of the term of detention with regard to other co-accused persons, even
though they have not started the study of the case-file yet. This practice is justified on the
grounds that such cases are usually voluminous and it is impossible to arrange for the
simultaneous study of the case-file by all accused persons involved in the case.209

5.8.2.3. Bail

The Code of Criminal Procedure provides for bail and other guarantees to appear
before the body of investigation or the court hearing the case or to ensure a defendant’s
proper conduct. Bail (as well as other guarantees) is referred to in the Code of Criminal
Procedure as a preventive measure. The amount of bail is fixed taking into account the
gravity of the crime committed and the financial situation of the person (Article 168).

The Code of Criminal Procedure does not share the strong presumption of the
Convention and the European Court of Human Rights in favour of bail and other
guarantees to appear for trial. The norms governing the application of a preventive
measure and defining the purpose and ground for such an application are common to
the stage of preliminary investigation and committal of an accused for trial. Under Article
417, part 3, at the stage of committal for trial, a judge (a court) decides the issue of a
preventive measure in accordance with the procedure established by the Code. A
preventive measure is applied with the purpose that an accused do not avoid court, to
prevent him/her from further criminal activity, to ensure that he/she does not obstruct
establishing the truth in a criminal case, or to secure the execution of a judgment. A
ground for the application of detention as a preventive measure may be a reasonable
presumption that the accused will flee from the court, will obstruct establishing the truth
in a criminal case and/or if a grave or especially grave crime has been committed
(Article 151). The Code of Criminal Procedure provides for replacement or annulment of
a preventive measure by the judiciary in Article 155, part 2, but only on condition that the
ground for the application of the preventive measure no longer exists. Thus, on the
ground of existence of a grave or especially grave crime a person may further be kept in
detention pending trial despite evidence militating for or against his connection with the
crime. Petitions of the defence concerning the replacement or annulment of detention
as a preventive measure are automatically rejected in practice, when the offence allegedly
committed is qualified as a grave or especially grave crime under the Criminal Code.210

209 See, Conclusions and Recommendations, 5.11.k).
210 See, Conclusions and Recommendations, 5.11.l).
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5.9. Article 5, para. 4

5.9.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 4 of the European Convention:

“Everyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings by which the lawfulness of his detention
shall be decided speedily by a court and his release ordered if the detention
is not lawful.”

The right to habeas corpus must be granted even in a case of lawful detention. The right
may only be invoked  retrospectively to verify the lawfulness of a deprivation of liberty  in
relation to the complaint that the decision concerning release was not taken “speedily”.211

The right to apply for judicial control of the lawfulness of any deprivation of liberty arises
instantaneously with the arrest and no delay can be justified.212 In cases of detention on
remand under para 1(c), para. 4 becomes operative before an arrested person has
been brought before a judge or other officer in compliance with para. 3 of which para. 4
is fully independent, and it may be of particular practical importance when the
requirements of para. 3 are not complied with. Paragraph 4 sets out a specific right that
is guaranteed to all persons deprived of their liberty with the exception of Article 5, para.
1(a) where the review required is incorporated in the judgment of the court at the end of
judicial proceedings.213 This latter case has its exception where there is an ensuing
period of detention in which new issues affecting the lawfulness of the detention might
arise and this period is no longer covered by the initial conviction.214 Article 5, para. 4,
refers to autonomous Convention terms: “speedily”, “lawfulness”, “court”215 and “at
reasonable intervals”.216

211 Report of 11 October 1983, Zamir, DR 40. The Van Der Leer case, Series A no. 170, para. 35.
212 The Court found a violation of para. 4 due to the fact that Dutch conscientious objectors had

to wait six, seven and thirteen days for referral before they could challenge the legality of
their detention before a court.

213 Engel v. Netherlands, 1976, Series A no. 22.
214 For example, the placing of a recidivist at the disposal of the government; the continuing

detention of a person sentenced to an “indeterminate” or discretionary life sentence, which
is not the case in Georgia.

215 The term denotes the bodies exhibiting not only common fundamental features of which the
most important is independence of the executive and of the parties to the case, hut also
guarantees of a judicial procedure and the body in question must have the competence to
decide the “lawfulness” of the detention and to order release if it is unlawful.

216 Under the Court ’s established case-law, the nature of detention on remand calls for short
intervals; there is an assumption in the Convention that detention on remand is to be of strictly
limited duration, because its raison d’être is essentially related to the requirements of an
investigation which is to be conducted with expedition (e.g. in the Bazicheri case an interval
of one month was not considered unreasonable).
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5.9.2. GEORGIAN LEGISLATION

The Constitution does not guarantee any right to habeas corpus proceedings. Article 18
which stipulates the rights of an individual in relation to his/her liberty and security
remains silent about the right to apply for review of either arrest or detention. Article 42,
which refers to due process rights, provides for a general principle that “[e]veryone has
the right to apply to court for the protection of his/her rights and freedoms”, but this can
hardly make up for the absence of a specific habeas corpus guarantee.

Likewise the Code of Criminal Procedure does not provide for any procedure whereby
an arrested person or his/her lawyer217 can make an urgent application for release from
custody on the basis that a deprivation of liberty is unlawful.

As regards detention, pursuant to the Code of Criminal Procedure a first instance court
may apply, replace or annul the preventive measure on the basis of a petition of a party.
Complaints concerning allegedly unlawful actions involving a restriction of constitutional
rights, and concerning the application of coercive measures by an inquirer, an investigator,
or a prosecutor, or concerning petitions rejected by the aforementioned officials and
bodies, are to be considered by a court218 of the venue of the inquiry or investigation
(Article 48, part 5).

The Code of Criminal Procedure provides for the right of parties to the proceeding and,
accordingly, inter alia, to the defence, to file a petition requesting commutation of a
preventive measure applied to the accused to a milder one or annulment of this measure.
The petition must be filed before the announcement of the conclusion of the investigation
with the court, a judge of which has issued the order of application of the preventive
measure, or with a court of the venue of the investigation. The parties are entitled to
apply to a judge concerning commutation of the preventive measure applied against
the accused to a milder one or annulment of this measure only if there is a new
substantial circumstance, which was not known to the judge while issuing the order
and which also makes it necessary to review the reasonableness of the preventive
measure applied. It is impermissible to lodge the petition repeatedly on the same
ground (Article 140, part 17).

Whereas Article 140, in its parts 1-16, provides for an elaborated procedure for the
consideration of petitions lodged with the court by an investigator or a prosecutor
concerning the application or replacement of preventive measures, etc (and the Article
itself is  entitled “a judicial procedure of application of criminal procedural coercive
measures”), there is no procedure defined for the consideration of the petitions lodged
under part 17.

Under part 2 of Article 160, which governs the procedure for the application of detention
as a preventive measure, after the measure is applied, the detained accused and his/
her lawyer are entitled to challenge the detention before a superior court, in accordance
with the procedure established by the Code of Criminal Procedure. They are also entitled
to apply to the judge, who imposed detention, to request commutation of detention to a
milder preventive measure. The application must be considered by the judge in
accordance with the procedure defined in Article 140. Even if by virtue of Article 160, part

217 Since the enforcement of the Constitutional Court judgment of 29 January 2003, a person has
the right to a defence counsel from the moment of his/her arrest - that is the delivery to the
place of arrest.

218 Compatibility with the requirements of Article 6 is discussed bellow.
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2, parts 1-16 of Article 140 may be extended to the procedure under part 17, this does
not provide the defence with the procedural guarantees required by Article 5, para 4,219

given that parts 1-16 are drafted as to allow for the prosecution, but not the defence, to
apply to the court about the terms of the application of a preventive measure or its
replacement.

Pursuant to Article 157, a preventive measure may be applied, replaced or annulled at
the stage of an accused’s committal to a court by a reasoned resolution (decision) of a
judge (a court). Article 417, which governs committal of an accused to a court for trial,
provides that a judge at an administrative hearing, inter alia, decides the issue of a
preventive measure in accordance with the procedure provided for by the Code of Criminal
Procedure.

There is no automatic periodic review of a judicial character provided for by the Code of
Criminal Procedure. There is no reference in the Code of Criminal Procedure to the
starting moment from which exactly the defence may request for commutation or
annulment of the detention applied as a preventive measure, nor to at what intervals
this right may be exercised - notwithstanding that it may be concluded from Article 160
that this can be done after the application of the preventive measure and according to
Article 140 before the announcement of the conclusion of investigation. It may be
concluded from the wording of Article 140, part 17, that the burden of proof that there are
new circumstances which necessitates the review of detention is on the defence, while
the habeas corpus proceedings imply that it suffices for the person applying for a review
to establish a prima facie case for release and that the burden of proof will then be on
the respondent authorities to justify the legality of the decision to detain.220

There is no provision in Georgian legislation to secure the right to habeas corpus
proceedings for those arrested or detained in alleged compliance with the requirements
of Article 5, para 1.221

5.10. Article 5, para. 5

5.10.1.  THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 5, para. 2 of the European Convention:

“Everyone who has been the victim of arrest or detention in contravention
of the provisions of this article shall have an enforceable right to
compensation.”

219 See, inter alia, Lamy v. Belgium, 1989, Series A no. 151.
220 As was mentioned above, the commission of a grave or especially grave crime is a sufficient

ground for the application of detention as a preventive measure under Article 151, part 3,
and, additionally, pursuant to Article 155 part 3, the preventive measure may be annulled by
an act of the judge or of a court if the grounds prescribed for the application of the preventive
measure no longer exist.

221 See, Conclusions and Recommendations, 5.11.m).
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Paragraph 5 deals with the consequences of arrest and detention which is not in
conformity with the provisions of preceding paras. 1-4 and the  concerned person’s
ensuing enforceable right to compensation. As these articles refer to the lawfulness of
the deprivation of liberty, and the term lawful implies compliance both with the municipal
law and the European Convention, a violation of domestic legislation concurrently
amounting to a violation of Article 5 leads to the right under Article 5, para. 5. The national
legislation is compatible with Article 5, para. 5 when it provides for a remedy  for those
alleging a violation of Article 5 provisions either directly invoking the European Convention
or through the municipal law in question.222

In the case of Brogan and Others v. the United Kingdom the European Court, like the
Commission, observed that a restrictive interpretation is incompatible with the terms of
paragraph 5.223

In the Wassink v. Netherlands case, the Court pronounced itself about the notion of
“compensation” stating:

“…paragraph 5 of Article 5 (Article 5-5) is complied with where it is possible
to apply for compensation in respect of a deprivation of liberty effected in
conditions contrary to paragraphs 1, 2, 3 or 4 (Article 5-1, Article 5-2, Article
5-3, Article 5-4). It does not prohibit the Contracting States from making
the award of compensation dependent upon the ability of the person
concerned to show damage resulting from the breach. In the context of
Article 5 § 5 (Article 5-5), as for that of Article 25 (Article 25) (see, inter alia,
the Huvig judgment of 24 April 1990, Series A no. 176-B, pp. 56-57, § 35),
the status of “victim” may exist even where there is no damage, but there
can be no question of “compensation” where there is no pecuniary or
non-pecuniary damage to compensate…”224

Article 5, para. 5 gives a right to compensation for material and moral damages. The
compensation in practice is normally a financial one.

5.10.2.  GEORGIAN LEGISLATION

Article 18, para. 7 of the Constitution provides for the right to receive compensation for
damages without specifying whether this is for material or moral  damage:

“A person illegally arrested or detained shall have the right to receive
compensation.”

The Code of Criminal Procedure provides for the mechanism of compensation for
wrongful conviction.225

Under Article 12, part 4, of the Code of Criminal Procedure, a person restricted in his/her
liberty illegally and ill-founded manner has a right to full compensation for the damage
caused to him/her.

222 Mutatis mutandis, Ciulla v. Italy, 1989, Series A no. 148, paras. 43-45.
223 Series A no. 145-B, para. 67.
224 Series A no. 185-A, para. 38.
225 See, the Compatibility report of February 2001, pp. 148-149.
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Article 73, part 1, subparagraph m) provides for the right of a suspect to receive
compensation for damages suffered as a result of, inter alia, an illegal arrest. The
same right is guaranteed to an accused for damages caused as a result of illegal or ill-
founded detention (Article 76, part 2). Full compensation for damages caused as a
result of illegal or ill-founded arrest must be afforded from the state budget, irrespective
of a subsequent conviction or acquittal of the arrested person (Article 150, part 4).

Article 165 of the Code of Criminal Procedure reads as follows:
“1. An individual shall be fully compensated for pecuniary damage if it is

established that his/her arrest or detention was either illegal or ill-
founded. The damage shall be compensated if a judgment of acquittal
has been rendered or the case has been discontinued on the basis of
Article 28, part 1, subparagraphs “a”226 and “e”.227

2. Physical damage shall be compensated by means of the State paying
for the costs of medical treatment, or for loss or decrease of labour
capacity, if the illness has been caused by a breach of the regime for
keeping detainees in places of deprivation of liberty.

3. Moral damage shall be compensated by means of an apology
announced in the press or other mass media, and/or by means of
financial compensation.“

Article 160, part 1, seems to be in breach of the European Convention in that it says that
compensation must be afforded only in the case of acquittal of the person. This norm is
in conflict with another provision of the Code of Criminal Procedure as well, namely, that
of Article 150, part 4. Further, while the Code of Criminal Procedure provides for
rehabilitation that the restoration of the rights of a person being convicted, accused or
forcibly placed in a medical establishment illegally or unjustifiably due to his/her acquittal
or unreasonableness of the placement in the medical establishment (Article 219, part
1), a different rule applies to compensation for an illegal or insufficiently motivated
arrest, detention or placement in a medical establishment. Under Article 221 the damage
in the latter case must be compensated irrespective of the outcome of the case.

The Code of Criminal Procedure covers deprivation of liberty under all subparagraphs
of Article 5, para. 1, except for detention of persons for the prevention of the spreading of
infectious diseases. It also covers the issues that can arise in terms of paras. 2-4 of
Article 5. However, the above provisions clearly indicate that Georgian legislation links
the issue of compensation only with the justification of the deprivation of liberty. Moreover,
it cannot be concluded from the articles above that a person is entitled to claim
compensation if he/she was not notified of the charges in compliance with Article 5,
para. 2, or was not afforded the habeas corpus guarantee, or the term of his/her detention
was not reasonable within the meaning of Article 5, para. 3.228

226 The criminal proceedings are discontinued on account of the absence of an act criminalised
in the criminal code.

227 The criminal proceedings are discontinued due to the fact that the person concerned has not
attained the age from which the responsibility for the criminalised acts may arise.

228 See, Conclusions and Recommendations, 5.11.n)-p).
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5.11. Conclusions and Recommendations

a) It is recommended to amend the disciplinary law of the armed forces to the effect that
the issue of imposition of deprivation of liberty of serviceman be determined by a court
by  due process.

b) It is recommended to bring the wording of Article 141 in line with the Convention and
the case-law. In particular, the words “a sufficient ground to suspect” should be replaced
with the words “reasonable suspicion”, and the words “criminal activity” with the words
“commission of a criminal offence”.229

c) It is recommended to remove the fact of commission of a grave or especially grave
crime from the enumeration of grounds for the application of detention as a preventive
measure as provided for by Article 151, part 3 of the Code of Criminal Procedure.

d) It is recommended to exclude permission to extend  detention as provided for by
Article 162, part 2.

e) It is recommended to rule out the reference to being “charged with an offence
punishable by imprisonment for more than 3 years” from Article 652, part 1.

f) With regard to the forced continuation of the initially voluntary treatment as an in-
patient without a patient’s consent, urgent treatments, as an in-patient and forced
treatment in a psychiatric establishment of those having committed an unlawful act, it is
recommended to provide for the notification to and confirmation by a judge instead of
the prosecutor in the Law on Psychiatric Assistance. It is also recommended to bring
the Law up to date in terms of the Criminal Code of 22 July 1999.

g) It is recommended that prompt and effective judicial control be introduced with regard
to the detention of any person suspected of having violated the boundary regime under
the Code of Administrative Violations.

h) It is recommended to amend the Code of Criminal Procedure to the effect that it
provide for an obligation to bring an accused before a judge for deciding the application
of a preventive measure.

i) In view of the case-law of the European Court,230 it is recommended that the Code of
Criminal Procedure should provide for the express obligation of the judge to review the
circumstances militating for or against detention, and to decide by reference to legal
criteria, whether there are reasons to justify detention.

j) It is recommended to amend the wording of the constitutional provision and the
relevant articles of the Code of Criminal Procedure to provide for an obligation to bring
an arrested or detained person before a judge promptly, not later than 48 hours.

k) It is recommended that the period of study of the case-file by an accused and his/her
defence counsel be included within the calculation of the periods of preliminary
investigation and detention defined by law.

229 Inter alia, in the Guzzardi and Giulla cases the Court found it against Article 5.1.c. to apply
detention on the generalised belief that the person concerned is a recidivist. The Code of
Criminal Procedure term “criminal activity” alludes to this suggestion.

230 Inter alia, Schiesser v. Switzerland, 1979, Series A no. 34, para. 31.
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l) It is recommended to give priority to bail instead of to preliminary detention as a
preventive measure in the practice of law-enforcement bodies.

m) In view of the above deficiencies, it is recommended to provide for the right to
habeas corpus with respect to both arrest and detention in the Constitution, the Code of
Criminal Procedure and other relevant legal acts in compliance with Article 5, para. 4
requirements and the case-law of the European Court.

n) It is recommended to amend the Code of Criminal Procedure so as to provide for a
right to enforceable compensation in cases in which either the substantive or the
procedural aspects of arrest or detention are violated, thus covering all the issues
covered by Article 5, paras. 1-4 of the Convention.

o) It is recommended to amend Article 160, part 1, of the Code of Criminal Procedure so
as to guarantee the right to compensation irrespective of eventual acquittal or conviction.

p) It is recommended to provide for an enforceable right to compensation with respect
to [wrongful] deprivation of liberty of persons for the prevention of the spreading of
infectious diseases.
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231 Doc. Greco Eval I Rep (2001) 5E Final of June 2001.
232 See, Report of the Secretariat’s Information and Assistance Mission to Georgia-Information

Doc. SG/Inf (2001) 45 of 19 December 2001, paras. 31, 45, 46, Doc. Honouring of obligations
and commitments by Georgia-Doc. “Honouring”-Doc. 9191 of 13 September 2001, p. 3 para.
5, p. 17, para. 60, p. 18, para. 71 and p. 21, para. 86- 92.

233 See doc. E/C.12/1/Add.83, dated 19 November 2002.
234 SG/Inf (2003)1 17 January 2003.

6. RIGHT TO A FAIR TRIAL

I. The Problem of Corruption and the Fight against it

Before analysing the compatibility of Georgian legislation and practice with the
requirements of Article 6 of the European Convention, the problem of corruption in the
country will be discussed. The strengthening of democratic institutions and the
development of the rule of law and human rights will remain fragile until decisive steps
are taken by the State authorities in the fight against corruption.

The Group of States against Corruption of the Council of Europe (GRECO) first evaluation
report on Georgia stressed the extreme danger that corruption phenomenon poses for
the future development of a young State facing tremendous economic and social
difficulties.231 The problem of corruption has remained a central point of the Reports
prepared in connection with  the CoE Secretariat’s Information and Assistance Missions
to Georgia.232 The Report of the visit of the Chairperson of the Committee of Ministers to
Georgia and the South Caucasus region in July 2002 stressed the need to combat
corruption effectively in Georgia and noted with concern the destabilising effect
widespread corruption was having on domestic security. This view would appear to
confirm the comments of the UN Committee on Economic, Social and Cultural Rights
which also noted widespread and rampant corruption in 2002.233

According to the Report prepared by the CoE Directorate of Strategic Planning (DSP)
subsequent to the Secretariat Delegation visit to Tbilisi on 8-11 December 2002, the
problem of corruption still remains endemic in Georgia. The report notes that major
reforms of law-enforcement and security bodies are underway.234 With regard to the
steps taken as part of the fight against corruption, the Report mentioned that Georgia
signed the Convention on Laundering, Search, Seizure and Confiscation of the Proceeds
from Crime on 30 April 2002. The Criminal Law Convention on Corruption and the Civil
Law Convention on Corruption had been signed by Georgia on 27 January 1999 and on
4 November 1999, respectively. The draft laws on money laundering and on the Anti-
Corruption Bureau were to be submitted for CoE assessment. The report stressed that
litt le progress had been achieved on the implementation of the GRECO
recommendations and corruption remained a problem endemic in most institutions.



401

There appeared to be very few prosecutions for crimes related to corruption.235 The
report referred to the problem of corruption as systemic and endemic in all spheres of
society.236

Under the Presidential Ordinance of 13 April 2001 the Anti-Corruption Council was set
up and entrusted with the function of co-ordination of anti-corruption policy. The Council
is a consultative body of the President of Georgia. According to the Report, a number of
observers based in Tbilisi consider the Council not to be very effective: programmes
are good, but there is an absence of political will to make them work properly.237 The
Anti-corruption Bureau was set up as a public law entity under the Presidential Ordinance
of 8 May 2001 with the aim of providing informational-analytical and logistical support to
the Anti-corruption Council.238 According to the assessment given in the Report, the
primary role of the Bureau has been to propose anti-corruption initiatives to the Council
and to co-ordinate activities and now it is trying to involve itself in investigating cases of
corruption.239 Action to fight corruption has been proposed as part of a possible new
joint EC/CoE initiative for Georgia, including co-operation with the country’s Anti-
corruption Bureau.

According to the Report,240 no cases of corruption have been brought to light in 2002 in the
Prosecutor General’s Office, but 67 prosecutors have been subjected to different forms of
disciplinary sanctions;241 within the last three years 14 judges have been dismissed and
about 50 have had disciplinary charges brought against them; in 2002 147 persons were
dismissed from the police with criminal charges being brought against approximately 50 of
them. As to allegations of impunity, the General Prosecutor’s Office follows up all reported
illegal acts, based on information obtained from victims or from the media. In 2002, the
General Prosecutor’s Office (excluding the regional branches) considered more than 100
such cases transmitted to it by the General Inspection of the Ministry of the Interior.

In the context of the reform in the fight against corruption the report referred to the
participation of Georgian experts in a regional seminar for the Caucasian countries
organised by the Council of Europe in Strasbourg on 16-20 December 2002, where
discussions covered criminal law conventions, including those relating to  combating
corruption. According to the report, the seminar contributed to improvement in regional
co-operation against crime in line with the Council of Europe standards; it also helped
to increase awareness on the Council of Europe criminal law conventions and their
implementation as well as to promote the ratification of those instruments.242 A seminar
took place in Tbilisi in June 2002 on “political corruption” (financing of political parties,
trading of influence).

As to the present situation, the draft law on money laundering is being processed in
Parliament. The CoE conventions in the field of the fight against corruption that were

235 B. Rule of Law, i.
236 III General political context, I.
237 SG/Inf. (2003)1, 17 January 2003, para. 47.
238 Article 3 of the Statute approved by the Presidential Ordinance.
239 SG/Inf (2003)1, 17 January 2003.
240 Ibid, para 48.
241 According to the information obtained from the Prosecutor General’s Office, as a result of

disciplinary proceedings 7 prosecutors have been dismissed from the office in 2001. In 2002
3 prosecutors were dismissed as a consequence of disciplinary proceedings.

242 Para. 35.
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signed by Georgia, have not been ratified yet. It is noteworthy that the fact of ratification of
the above CoE Conventions will not constitute an effective measure in the fight against
corruption per se, given that the Conventions are not self-executing and require from the
Parties the adoption of such legislative and other measures as may be necessary to
establish as criminal offences under its domestic law the conduct referred to therein.
Another group of obligations stemming from the Conventions against corruption is related
to the adoption of such legislative and other measures as may be necessary to enable
these Parties to confiscate instrumentalities and proceeds or property.

Under Article 6 of the Constitution of Georgia, an international treaty or agreement of
Georgia takes precedence over domestic normative acts unless it contradicts the
Constitution of Georgia, or the Constitutional Agreement. Accordingly, amendments
and addenda must be adopted to the legislation if need be. In the present case, the
delay of the ratification of the CoE Conventions in the field of corruption has been due to
the inconsistencies between the Conventions and national legislation. These are the
following: The Criminal Code does not include confiscation in the list of penalties,
which is required by the Convention on Laundering, Search, Seizure and Confiscation
of the Proceeds from Crime. The Criminal Code, although it criminalises bribery, fails to
cover all the types of conduct requested to be prevented by the Criminal Law Convention
on Corruption and the Civil Law Convention on Corruption. Article 18 of the Criminal Law
Convention provides for corporate liability while under the Criminal Code of Georgia
only an individual may be a subject to criminal responsibility.

In 1999, the Criminal Law Sub-commission of the State Commission for Legal Reforms,
set up within the Ministry of Justice was charged with bringing Georgian legislation in
line with the CoE Conventions. The work in the Commission is still underway.

a) Remuneration and Social Protection

Decent remuneration and social protection of judges constitutes a substantial guarantee
against corruption within the judiciary. Under the Law on the Guarantees of Social and
Legal Protection of Judges,243 the State is obliged to secure appropriate living and
working conditions for judges in order to ensure their independence (Article 3). Salary,
fees and allowances constitute the remuneration of the work of a judge. The salary and
material advantages of a judge may not be less than those of a member of Parliament.
The Law provides for guarantees of social and legal protection of a judge. If the life and
health of a judge is endangered, on the basis of his/her application and under resolution
of the President, the relevant State bodies must ensure the security of the judge and of
his/her family members (Article 8, para 2). The analogous norms governing the social
protection of the members of the Supreme Court and the Constitutional Court of Georgia
are contained in the Law on the Guarantees of Social Protection of the Members of the
Supreme Court of Georgia244 and the Law on the Guarantees of Social Protection of the
Members of the Constitutional Court of Georgia.245 These acts additionally state that the

243 Adopted on 3 December 2002, has come into force on 1 January 2004 except for, inter alia,
the article securing the guarantee to provide a judge with housing in a residential area, which
has been in force since 1 January 2003.

244 Adopted on 25 June 1996.
245 Adopted on 25 June 1996.
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monthly salary and fees of the Presidents of these courts must not be less than those
of the President of the Parliament.246

The salaries of the judges of the courts of general jurisdiction are defined by the
Ordinance of the President of Georgia of 8 April 2002.247 The monthly salaries range
from GEL 500 (a judge of a district court) to GEL 630 (the Presidents of the Higher
Courts of the Autonomous Republics of Ajara and Abkhazia). Under the Law on the
Remuneration of the Work of the Members of the Supreme Court of Georgia,248 the
monthly salaries of the Supreme Court of Georgia range from GEL 595 (a judge) to GEL
700 (the President).

The issue of the remuneration of the judges of the Constitutional Court is governed by
the Law on the Remuneration of the Work of the Members of the Constitutional Court of
Georgia,249 according to which the monthly salaries range from GEL 595 (a judge) to
GEL 700 (the President).The fees are calculated according to the duration of the service.

The remuneration of the work of the judges in Georgia may be regarded as a
considerable guarantee of independence of the judiciary and against the problem of
corruption within it, given that the minimal wage has been set at GEL 20 in  an Ordinance
of the President of Georgia.250 According to information obtained from the Department of
Logistical Services of the Courts of General Jurisdiction set up within the Supreme
Court of Georgia, the payment of salaries of judges of general jurisdiction courts is
effected on a regular basis and there has been no considerable delay since 2001. The
same is true for the Constitutional Court.

A recent Ordinance of 13 March 2003 of the President of Georgia repealed the Presidential
Ordinance of 29 April 2000 concerning remuneration of the officials of the Prosecutor’s
Office of Georgia and provided for a new rate of increased salaries to be paid to
prosecutors. Under the Ordinance, the salaries range from GEL 630 (Prosecutor General)
to GEL 425 (Assistant Prosecutor). Under the Law on Guarantees of Social Protection
of the Officials of the Prosecutor’s Office (3 December 2002)251, salary, fees and
allowances constitute the remuneration of the work of a prosecutor. The salary and
material privileges of a prosecutor may not be less than 85% or more than 95% than
that of a judge of a court of the same level. The Law provides for other allowances
according to the length of service,252 vacations and paid leave,253 and pensions.

b) Conclusions and Recommendations

Recommendations made by the GRECO to devise a global strategy based on prevention,
education and the application of appropriate sanctions, have not yet been implemented,
even though a number of measures have already been taken.

246 Articles 2-2.
247 Adopted on 8 April 2002.
248 Adopted on 20 September 1996.
249 Adopted on 20 September 1996.
250 Adopted on 4 June 1999.
251 In force since 1 April 2003.
252 The provision is to be enforced from 1 January 2004.
253 The provision is to be enforced from 1 January 2004.
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a) In accordance with the Secretariat delegation’s concerns and proposals, the fight
against corruption must be given top priority.

b) It is recommended to expedite ratification of the Convention on Laundering, Search,
Seizure and Confiscation of the Proceeds from Crime, the Criminal Law Convention on
Corruption and the Civil Law Convention on Corruption and to provide for the necessary
amendments and addenda in the legislation.

II. The Developments since the Compatibility Study 2001

The Compatibility Study of the Georgian Law with the Requirements of the European
Convention has dealt with the basic issues of the judiciary and the legal system, inter
alia, in terms of the compatibility of the legislation with Article 13 of the European
Convention (the right to an effective remedy). The information given below provides a
summary of the developments having taken place since 2001.

Since the drafting the Compatibility Study of 2001 the court system of Georgia254 has
undergone a number of changes. The changes concerned the Supreme Court of Georgia
and the Constitutional Court of Georgia.

a) The Constitutional Court

The European Court has held on numerous occasions that proceedings come within
the scope of Article 6, para. 1, of the Convention, if their outcome is decisive for civil
rights and obligations, even if they are conducted before a Constitutional Court.255

General information about the Constitutional Court of Georgia as the body of constitutional
review is contained in the Compatibility Study of 2001.256 On 12 February 2002 Parliament
adopted the Organic Law of Georgia and the Law of Georgia on the amendments and
addenda to the Organic Law on the Constitutional Court of Georgia and the Law on
Constitutional Legal Proceedings.257 These laws made substantial changes to the
activity of the Constitutional Court.

By virtue of these amendments the principle of continuity has been abolished. Under
the principle, a judge participating in the consideration of a case would not be allowed
to take part in the consideration of another case until the end of the postponed or
suspended proceedings. The principle had caused an accumulation of dormant
cases.258 Before the legislative amendments 33 constitutional claims were awaiting
consideration, among them 3 claims that had been lodged in 1999, 14 claims dating
from 2000 and 16 claims from 2001. According to the present statistics, all the cases
that had been held over from previous years have been adjudicated upon.

254 See, Compatibility Report of 2001, chart on p. 49.
255 See, inter alia, Deumeland v. Germany, 29 May 1986, Series A no. 100; Ruiz-Mateos v.

Spain, 23 June 1993, Series A no. 262; Süßmann v. Germany, 16 September 1996.
256 See, pp. 17-18, 51-53.
257 The Organic Law and the Law on amendments and addenda entered into force on 5 March

2002.
258 See, the chart, Annex 1.
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Along with the abolition of the principle of continuity, different terms have been set for
constitutional proceedings. Under the existing legislation, a claimant/author of a
constitutional submission has to be given an answer within 10 days as to whether the
Constitutional Court admits the constitutional claim/constitutional submission for
consideration of the merits or not. In order to avoid an undue workload of the
Constitutional Court, under the existing legislation, the maximum term for consideration
of the merits is 6 months. In exceptional circumstances, the President of the Court is
entitled to extend this term (Article 22, para. 1 of the Organic Law).

The scope of acts which may be challenged before the Constitutional Court has been
extended. The normative resolutions of the Parliament of Georgia have been added to
the list which until now was limited to laws and regulations of the Parliament of Georgia
and the normative acts of the President of Georgia and those of the higher State bodies
of Abkhazia259 and the Autonomous Republic of Ajara (Article 19, para 1, subparagraph
a) of the Organic Law).

The circle of those entitled to apply to the Constitutional Court has also been widened
in that the right has been conferred on legal entities as well (Article 39, para 1,
subparagraph a) of the Organic Law).

Under the previous legislation, an individual had the right to apply to the Constitutional
Court only where he/she could claim that his/her constitutional right had actually been
violated. Under the present provision, “citizens of Georgia, other individuals residing in
Georgia and legal entities of Georgia, if they believe that their rights and freedoms
recognised by Chapter Two of the Constitution of Georgia are infringed or may directly
be infringed upon” are entitled to apply to the court.

Under the previous legislation, repeal of an impugned norm pending proceedings
would entail the discontinuation of the proceedings before the Constitutional Court.
This provision would infringe upon the authority of the Constitutional Court and deprived
the claimant of a legal remedy before the court. Under the current wording, after  a case
is admitted by the Constitutional Court for  consideration on the merits, annulment or
invalidation of an impugned act does not result in termination of the constitutional legal
proceedings before the Constitutional Court, if the case concerns human rights and
freedoms recognised in Chapter Two of the Constitution of Georgia (Article 13, para. 6
of the Law on Constitutional Legal Proceedings).

The amendments and addenda adopted to the legislative acts on the Constitutional
Court made the constitutional legal proceedings more streamlined, simple and
expeditious.

b) The Supreme Court

Under the Organic Law of 16 March 2001, amendments were adopted to the Organic
Law on the Supreme Court of Georgia.260 The Supervisory Chamber, which considered
complaints of parties concerning final judgments of the courts of general jurisdiction in

259 The status of Abkhazia as of an Autonomous Republic has been defined by the Constitutional
Law of 10 October 2002.

260 Adopted on 12 May 1999, in force since 15 May 1999.
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the light of new legal circumstances, was abolished. The function of review of final
judgments of the courts of general jurisdiction in the light of new legal circumstances
and newly discovered facts was instead vested in the three Chambers of the Supreme
Court acting as Courts of Cassation.261

The Organic Law on the Supreme Court of Georgia was subsequently amended by the
Organic Law of Georgia of 8 June 2001, which provided for the Grand Chamber to act as
a Court of Cassation in addition to three Chambers referred above.

The Grand Chamber adjudicates upon the most complex cases. Unlike the three
Chambers which sit with three judges, the Grand Chamber sits with nine judges. The
Grand Chamber consists of the President of the Supreme Court, the Presidents of the
Chambers and of 12 judges elected by the Plenum for a term of 2 years from the
ordinary members of the Chambers. The Grand Chamber considers cases referred to
it by a Chamber of the Supreme Court in the three following instances:

a) consideration of and adjudication upon the case has a special significance for
the establishment of a common jurisprudence;

b) because of the complexity of the case, the decision of the case raises the question
of a new interpretation of a norm;

c) the case raises a rare legal issue.
The Compatibility Study of 2001 stressed the importance of enacting a law governing
disciplinary responsibility of judges. On 23 February 2000 the Law on Disciplinary
Responsibility of Judges of the Courts of General Jurisdiction and Disciplinary
Proceedings was adopted. The Law provides for sanctions to be applied, inter alia,
against the President of the Supreme Court262. The absence of such sanctions was
identified in the Study of 2001 as a shortcoming of the then existing legislation.

According to statistics obtained from the disciplinary council of the courts of general
jurisdiction, in 2001 the disciplinary council considered 107 cases and 6 judges were
dismissed from  office. 51 judges were subjected to disciplinary proceedings in 2002,
as a result of which 5 judges were dismissed from  office.

c) The Bar

Adoption of a Law on the Bar was identified by the Compatibility Study of 2001 as a key
priority. The Law was adopted on 20 June 2001.

In accordance with the Law, a lawyer (advocate) is an individual belonging to an
independent profession, which is only subjected to the law and to norms of professional
ethics, entered on the General List of the lawyers (advocates) of Georgia (Article 1).
Legal practice includes the providing of legal advice to a person (client); representation
of a client before a court in constitutional, criminal, civil or administrative proceedings,
also in bodies of preliminary detention, inquiry and investigation; preparation of legal
documents for use in cases involving third persons and presentation of any such
documents on behalf of a client; and providing a client with legal assistance which is
not related to representation towards third persons (Article 2).

261 Compatibility Report of 2001, chart on p. 49.
262 Article 4, para. 2, subparagraph b).
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The Law defines the principles of legal activity, which are as follows: legitimacy;
independence and freedom of legal practice; non-discrimination and equality of lawyers
(advocates); non-interference in advocate’s activities; respect for and protection of rights
and freedoms of a client by an advocate; prohibition of refusal by an advocate to protect
a client except in the cases determined by law; protection of professional secrecy by an
advocate; protection of norms of professional ethics by an advocate (Article 3). The Law
secures the rights and obligations of a lawyer and prevents a conflict of interests (Chapter
II). Under the Law, an individual may act as a lawyer (advocate) if: he/she has a higher
legal education; has passed the advocates’ examinations in accordance with the Law;
has taken the oath of an advocate in accordance with the Law; and has working
experience of at least one year as a lawyer or intern of an advocate. A lawyer (advocate)
may not be an individual who has been convicted for a deliberate grave crime unless
the conviction is annulled or quashed in accordance with Georgian legislation (Article
10). The examinations shall take place twice a year. The date, rules, programme and
regulations of the qualification commission is submitted by the Executive Council of the
Georgian Bar Association and approved by the General Meeting of the Georgian Bar
Association not later than two months before the examinations (Article 11). Those who
have not passed the examinations have been prohibited from practising law from 1
June 2003 (Article 40, part 4).

The issue of examinations of lawyers is a central problem in the field at present. Some
lawyers, invoking the article in the Law on the Bar which defines the profession of a lawyer
as an independent one, refuse to take examinations. The remedy to the situation can be
either an amendment of the Law before 1 June 2003 or organisation of the examinations
before that date. The decision on these alternatives has not been taken yet.

d)  The Public Defender

The basic information about the Public Defender’s Office is given in the Study of 2001.263

No amendments or addenda have been adopted to the Organic Law on the Public Defender
of 16 May 1996 since the drafting of that Compatibility Study. The institution of the
Ombudsman should however no longer be appraised as an inefficient one,264 given the
many significant reforms which have been accomplished due to the initiative of the Public
Defender. Constitutional complaints concerning alleged unconstitutionality of provisions
of the Code of Criminal Procedure with respect to delays in access to legal assistance
and the lack of a provision allowing an accused and his/her lawyer to get acquainted with
evidence brought against him (compatibility of Articles 145(2) and 162(6) of the Code with
Article 18 of the Constitution) have been lodged with the Constitutional Court by the Public
Defender, as have complaints concerning the alleged unconstitutionality of the Disciplinary
Statute. A ‘hot line’ system, operated by a “Rapid Reaction Group” to prevent human rights
violations in places of pre-trial detention, was set up with the assistance of the ODIHR
and is considered a success. The objective of this project is to decrease human rights
violations and to increase the transparency and efficiency of police activity. According to

263 Pp. 61-62.
264 See, the Compatibility Report of 2001, p. 61.
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the CoE Secretariat’s Information and Assistance Missions to Georgia265 the institution of
Public Defender is becoming significant and its work deserves additional support and
that the Public Defender is, undoubtedly, an institution which has the potential to play a
significant role in the protection of human rights in Georgia.266

e)  Legislative Initiatives

E.A.  THE DRAFT CODE OF ADMINISTRATIVE VIOLATIONS

The Compatibility Study of 2001 noted inconsistencies between the present Code of
Administrative Violations of Georgia267 and modern requirements and stressed the
need for a new Code.268 Under the Order of 13 February 2003 of the Minister of Justice
of Georgia a Commission for Preparation of the Draft Code of Administrative Violations
has been set up. The Commission has been instructed to analyse the legislation
governing administrative violations and prepare proposals and recommendations
concerning its improvement; to elaborate a new Code of Administrative Violations; and
to define the major directions of legislation governing administrative violations in
Georgian legislation and in legislation of foreign countries. The Ministry of Justice has
been entrusted with the task of informational-analytical and logistical assistance. The
deadline for the completion of the work has not been specified.

E.B. THE DRAFT CODE OF CRIMINAL PROCEDURE

A new draft Code of Criminal Procedure has been prepared with CoE expert assistance
within the Inter-agency Commission on the Elaboration of Proposals for Institutional
Reforms within Security and Law-enforcement Agencies under the Chairmanship of
the President of the Supreme Court. The Commission has been set up by the President
of Georgia. Submission of the Code to the President is imminent.

The Inter-agency Commission on the Elaboration of Proposals for Institutional Reforms
with the assistance of CoE experts has issued a “Concept” for reform. Apart from the
Draft Code of Criminal Procedure, the Commission is dealing with the following issues:

• the preliminary investigation phase (“investigation and operative services”),
including reform of the Prosecutor General’s Office;

• three new legislative texts concerning the police;
• replacement of the Ministry of State Security by a “Security Service”;
• reform of legal education of judges and prosecutors (including establishment of

a new High School of Justice);
• training centres for the police, security service and others; and
• establishment of an institution of “Inspector General” (to counter corruption and

maintain internal control).

265 See, SG/Inf (2003)1 17 January 2003.
266 Ibid. para. 60.
267 Adopted on 15 December 1984, in force since 1 June 1985.
268 Compatibility Report of February 2001, p. 59 and 63.
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Concerning the present Code of Criminal Procedure,269 which has undergone numerous
amendments and modifications since its enforcement, in 2002 the Constitutional Court
was asked by the Public Defender of Georgia and individuals acting through human
rights NGOs to rule on some aspects of the Code; in particular, the delay in having
access to legal assistance and aspects of detention on remand were questioned. The
Constitutional Court’s judgment in this regard is discussed in the relevant parts of the
present study. The judgment of the Constitutional Court on the constitutionality of the
impugned provisions of the Code has been in force since its public delivery at the
hearing that is since 30 January 2003 and the Parliament of Georgia has been requested
to move the relevant amendments and addenda to the Code before 1 May 2003. The
judgment of the Constitutional Court is final and not subject to appeal or revision.

A. The European Convention and its Interpretation: in General

Under Article 6 of the European Convention on Human Rights:
“1. In the determination of his civil rights and obligations or of any criminal

charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal
established by law. Judgment shall be pronounced publicly but the
press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private
life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would
prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent
until proved guilty according to law.

3. Everyone charged with a criminal offence has the following minimum
rights:
a. to be informed promptly, in a language which he understands and
in detail, of the nature and cause of the accusation against him;
b. to have adequate time and facilities for the preparation of his defence;
c. to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance,
to be given it free when the interests of justice so require;
d. to examine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him;
e. to have the free assistance of an interpreter if he cannot understand
or speak the language used in court.”

Article 6 guarantees the right to an independent and impartial court established by law,
the right of effective access to it and the right to a fair and public hearing within a
reasonable time. The provisions of Article 6 have been interpreted broadly by the

269 Adopted on 20 February 1998 and in force since 15 May 1999.
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European Commission and the European Court. In the Delcourt v. Belgium case270 the
Court stated:

“In a democratic society within the meaning of the Convention, the right to
a fair administration of justice holds such a prominent place that a
restrictive interpretation of Article 6 para. 1 would not correspond to the
aim and the purpose of that provision.”271

Article 6, para. 1, applies to civil and criminal proceedings. The interpretation of what is
and what is not a civil right or obligation has been progressive. Matters which were once
considered outside the scope of Article 6, such as social security, now generally fall
within the remit of what are civil rights and obligations. In ascertaining whether a case
concerns the determination of a civil right and obligation only the character of the right
and obligation at issue is relevant.272 The key point is whether the outcome of the
proceedings is decisive for private law rights and obligations.273 The existence of a
European consensus as to the nature of the right should also be taken into
consideration.274 And finally, even though the concept of civil rights and obligations is
autonomous, the legislation of the state concerned is not without importance.275

In the Deweer v. Belgium case,276 the Court has noted that the concept “criminal charge”
also has an autonomous meaning and that a substantive conception of the expression
is to be preferred. The Court held that “charge” could be defined as the official notification
given to an individual by the competent authority of an allegation that he has committed
a criminal offence, or where the situation of the suspect was substantially affected.277

The term “criminal” has an autonomous meaning too. The Convention is not opposed
to the domestic legislation creating or maintaining a distinction between criminal law
and disciplinary law, but the European Court retains the right to subject to scrutiny this
classification in order to avoid exclusion of the operation of the fundamental clauses of
Article 6 and 7 by classifying an offence as disciplinary instead of criminal under the
national legislation.278 In seeking to ascertain the nature of a violation, the Court will
take into account “the way in which it is described in domestic law, its nature, the degree
of severity of the penalty and its purpose.”279

The second and third paragraphs of Article 6 state that they apply only to criminal
proceedings. Under the interpretation of the Convention organs, these provisions may
under certain circumstances apply to disciplinary proceedings as well.

270 January 1970, Series A no. 11.
271 Para. 25.
272 König v. Germany, 28 June 1978, Series A no. 27, para. 90.
273 Inter alia, H. v.  France, 24 October 1989, Series A no. 162, para. 90.
274 Feldbrugge v. Netherlands, Series A no. 99, 29 May 1986, para. 29.
275 König v. Germany, 28 June 1978, Series A no. 27, para. 89.
276 27 February 1980, Series A no. 35.
277 Paras. 42, 44 and 46.
278 Inter alia, Campbell and Fell v. the United Kingdom, 28 June 1984, Series A no. 80, para. 68.
279 Engel and Others v. Netherlands, 8 June 1976, Series A no. 22.  Para. 82.
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6.1.  Article 6, para. 1

6.1.1.  THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 6, para. 1 of the European Convention:

“In the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing within
a reasonable time by an independent and impartial tribunal established
by law. Judgment shall be pronounced publicly but the press and public
may be excluded from all or part of the trial in the interests of morals,
public order or national security in a democratic society, where the interests
of juveniles or the protection of the private life of the parties so require, or
to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.”

6.1.1.1.  The Right to a Court

6.1.1.1.1.The Right of Access

In the Golder v. the United Kingdom case,280 the European Court has made a fundamental
point concerning the scope of the right to have a case heard before a tribunal in relation
to a dispute over civil rights. The Court has stated that the right of access to a court
constitutes an element which is inherent in the right stated by Article 6, para. 1. The
Court has reached the conclusion that Article 6, para. 1, secures to everyone the right to
have any claim relating to his civil rights and obligations brought before a court or
tribunal. In this way the Article embodies the “right to a court”, of which the right of
access, that is the right to institute proceedings before courts in civil matters, constitutes
only one aspect.281

The Court, however, has observed that the right of access is not absolute, that there is
room, apart from the bounds delimiting the very content of any right, for limitations
permitted by implication.282 In the Ashingdane v. the United Kingdom case,283 the Court
has however held that the limitations applied must not restrict or reduce the access left
to the individual in such a way or to such an extent that the very essence of the right is
impaired. Furthermore the limitation will not be compatible with Article 6, para. 1, if it
does not pursue a legitimate aim and if there is not a reasonable relationship of
proportionality between the means employed and the aim sought to be achieved.284

280 21 February 1975, Series A no. 18.
281 Para. 36.
282 Ibid. para. 38.
283 May 1985, Series A no. 93.
284 Para. 57.
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6.1.1.1.2.The Right to the Execution of a Judgment

In the Hornsby v. Greece case,285 the European Court has held that the “right to a court”
would be illusory if a domestic legal system allowed a final, binding judicial decision to
remain inoperative to the detriment of one party. It would be inconceivable that Article 6
should describe in detail procedural guarantees afforded to litigants without protecting
the implementation of judicial decisions. To construe Article 6 as being concerned
exclusively with access to a court and the conduct of the proceedings would be likely to
lead to situations incompatible with the rule of law, which the States undertook to respect
when they ratified the Convention. Execution of a judgment given by any court must
therefore be regarded as an integral part of “trial” for the purpose of Article 6.286

In the field of implementation of judgments, different kinds of obligations are incumbent
on States. On the one hand, a public authority which is itself a party to the proceedings
must show respect for the final and binding decision of the court and comply with it
within a reasonable time.287 On the other hand, there must be an effective enforcement
mechanism in place for the parties seeking the execution of a judgment against an
unwilling party.288

6.1.1.1.3.The Effective Right of Access

The right of access to a court must not only exist, but also be effective. The mere
existence of a right of access is not sufficient.

In the Airey v. Ireland case,289 the European Court held that States must guarantee
effective access to the courts. In the case, the applicant, in the absence of legal aid and
not being in a financial position to meet herself the costs involved was unable to find a
solicitor willing to act for her. The European Court did not regard the possibility to go
before the High Court without the assistance of a lawyer of itself as conclusive of the
matter. The Court has reiterated the intention of the Convention to guarantee not rights
that are theoretical and illusory, but that are practical and effective and held that this was
particularly true of the right of access to the courts in view of the prominent place held in
a democratic society by the right to a fair trial.290 The European Court eventually found
that there had been a violation of Article 6, para. 1.

6.1.1.2 The Right to a Fair Hearing

6.1.1.2.1.Presence at the Proceedings

The European Court has held that the accused in criminal proceedings must be present
at the trial hearing.291 Exceptions are allowed where the authorities have acted diligently
but not been able to notify the relevant persons of the hearing292 and also in the interests

285 19 March 1997, Reports of Judgments and Decisions 1997-II.
286 Para. 40.
287 Hornsby v. Greece, 19 March 1997, Reports 1997-II.
288 Immobiliare Staffi v. Italy, 28 July 1999.
289 9 October 1979, Series A no. 32.
290 Para. 24.
291 Ekbatani v. Sweden, 26 May 1988, Series A no. 134.
292 Colozza v. Italy, 12 February 1985, Series A no. 89.
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of justice in some cases of illness. Also a party may waive the right to be present at an
oral hearing, but only if the waiver is unequivocal and “attended by minimum safeguards
commensurate to its importance”.293 However, if an accused in a criminal case waives
this right, he/she must still be permitted legal representation.

While a person charged with a criminal offence should, as a general principle based on
the notion of a fair trial, be entitled to be present at the first instance trial hearing, the
personal attendance of the defendant does not necessarily take on the same significance
for an appeal hearing. Even where an appellate court has full jurisdiction to review the
case on questions both of fact and law, Article 6 does not always entail right to a public
hearing and to be present in person. Regard must be had in assessing this question to,
inter alia, the special features of the proceedings involved and the manner in which the
defence’s interests are presented and protected before the appellate court, particularly in
the light of the issues to be decided by it and their importance for the appellant.294

6.1.1.2.2.Equality of Arms and Adversarial Proceedings

The principle of equality of arms is only one feature of the wider concept of a fair trial,
which also includes the fundamental right that criminal proceedings should be
adversarial.295 The principle of equality of arms implies that everyone who is a party to
proceedings must have a reasonable opportunity of presenting his case to the court
under conditions which do not place him/her at a substantial disadvantage vis-à-vis his/
her opponent. A fair balance must be struck between the parties.296 The right to adversarial
proceedings means the opportunity for parties to a criminal or civil trial to have knowledge
of and comment on all the evidence adduced or observations filed. Compatibility with
these principles must be considered in the context of both criminal and civil proceedings.

Criminal proceedings form an entity and the protection afforded by Article 6 does not
cease with the decision at first instance. A State is required to ensure also before courts
of appeal that persons amenable to the law shall enjoy before these courts the
fundamental guarantees contained in Article 6.297

6.1.1.2.3.Admissibility of Evidence

The European Court has developed some important guidelines concerning the
admissibility of evidence.

The admission of unlawfully obtained evidence does not in itself violate Article 6, but it
can give rise to unfairness on the facts of a particular case, namely, where there is no
possibility of challenging the use of such evidence and there is no other evidence
supporting the conviction of an accused.298

293 Poitrimol v. France, 23 November 1993, Series A no. 277-A.
294 See, inter alia, Belziuk v. Poland, 25 March 1998, Reports of Judgments and Decisions

1998-II, para. 37 (ii).
295 See, inter alia, Brandstetter v. Austria, 28 August 1991, Series A no. 211, paras. 66–67 and

Lobo Machado v. Portugal, 20 February 1996, Reports 1996-I, para. 31.
296 See, inter alia, De Haes and Gijsels, 24 February 1997, Reports of Judgments and Decisions

1997-I.
297 See, inter alia, Monnell and Morris v. the United Kingdom, 2 March 1987, Series A no. 115,

para. 54; and Ekbatani v. Sweden, 26 May 1988, Series A no. 134, para. 24.
298 These requirements were met in Schenk v. Switzerland, 12 July 1988, Series A no. 140.
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Regarding “agents provocateurs” the Court has had the opportunity to hold that the
general requirements of fairness embodied in Article 6 apply to proceedings concerning
all types of criminal offence from the most straightforward to the most complex and the
public interest in combating crime cannot justify the use of the evidence obtained as a
result of police incitement.299

The admission of hearsay evidence does not in principle violate Article 6, para. 1,
requirements on the fairness of proceedings. But if there is no opportunity to cross-
examine, this may render the trial unfair if the conviction is based wholly or mainly on
such evidence.300

The Court has recognised the necessity for measures to protect witnesses from reprisals
or identification in certain circumstances but nonetheless has held with regard to the
admissibility of evidence given by an anonymous witness that an accused must have
the opportunity to challenge and question the witness at some stage of the
proceedings.301

6.1.1.2.4. Right to be Silent and not Incriminate Oneself

Although not specifically mentioned in Article 6 of the Convention, the right to remain
silent and the privilege against self-incrimination are generally recognised as
international standards which lie at the heart of the notion of a fair procedure under
Article 6, para. 1, of the Convention. The right not to incriminate oneself in particular
presupposes that the authorities seek to prove their case without resort to evidence
obtained through methods of coercion or oppression in defiance of the will of the person
charged. By providing the accused with protection against improper compulsion by the
authorities these immunities contribute to avoiding miscarriages of justice and securing
the aims of Article 6.302

The right not to incriminate oneself is primarily concerned, however, with respecting the
will of an accused person to remain silent.  As commonly understood in the legal
systems of the States parties to the Convention and elsewhere, it does not extend to the
use in criminal proceedings of material which may be obtained from the accused through
the use of compulsory powers, but which has an existence independent of the will of the
suspect such as, inter alia, documents acquired pursuant to a warrant, breath-, blood-
and urine-samples and bodily tissue for the purpose of DNA testing.303

6.1.1.2.5. Reasoned Judgment

Article 6, para. 1, requires that the domestic courts give reasons for their judgments in
both civil and criminal proceedings. However, it is not necessary for the court to deal
with every point raised in argument304 unless the argument would, if accepted, be decisive
for the outcome of the case.305  In the case of Hadjianastassiou v. Greece,306 the European
Court has held that the requirement that rulings of national courts have to be reasoned
and give sufficient ground for its judgment aims at enabling the person concerned to
exercise the right to appeal available to him. Further justifications for the need for a

302 J.B. v. Switzerland, 3 May 2001, no. 31827/96, para. 64.
303 Saunders v. the United Kingdom, 17 December 1996, para. 69.
304 Van der Hurk v. Netherlands, 19 April 1994, Series A no. 288, para. 61.
305 Hiro Balani v. Spain, 9 December 1994, Series A no. 303 B, para. 28.
306 1992, Series A no. 252.
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reasoned judgment in criminal cases, are the interest of a party to the case in knowing
the reasons for any judgment concerning him and of the public in a democratic society
in knowing the reasons given for the judicial decisions in its name. These further
justifications suggest that the right to a reasoned judgment applies to final appeal
proceedings as well.307

6.1.1.2.6. Children Proceedings

In the case of Nortier v. Netherlands,308 the European Commission has held that any
suggestion that children who are tried for criminal offences should not benefit from the
fair trial guarantees of Article 6, was unacceptable.309

In the cases of T and V v. the United Kingdom,310 which concerned two ten years old
boys charged with a grave crime, the European Court agreed with the Commission
and, inter alia, stated that “it is essential that a child charged with an offence is dealt with
in a manner which takes a full account of his age, level of maturity and intellectual and
emotional capacities, and that steps are taken to promote his ability to understand and
participate in the proceedings. It follows that, in respect of a young child charged with a
grave offence attracting high levels of media and public interest, it would be necessary
to conduct the hearing in such a way as to reduce as far as possible his or her feelings
of intimidation and inhibition.”311

Resolution (72) 29 of the Committee of Ministers of the Council of Europe recommends
fixing the age of minors at eighteen.

6.1.1.3. Public Nature of the Proceedings and Public Pronouncement of a
Judgment

The public character of proceedings before the judicial bodies referred to in Article 6,
para. 1, protects litigants against the administration of justice in secret with no public
scrutiny. It is also one of the means whereby confidence in the courts, superior and
inferior, can be maintained. By rendering the administration of justice visible, publicity
contributes to the achievement of the aim of Article 6, para. 1, namely, a fair trial, the
guarantee of which is one of the fundamental principles of any democratic society,
within the meaning of the Convention.312

Article 6, para. 1, permits restriction exclusively with respect to the public nature of the
proceedings and not with respect to the judgment. In order to consider possible
restrictions of the latter, it should be borne in mind that although the Strasbourg organs
may appear to be willing to leave the national authorities a certain margin of appreciation,
they may not be prepared to accept simply a developed practice, but require that it be
stated specifically for each case which ground of restriction is invoked.

307 X v. FRG, No. 8769/79, 1981.
308 9 July 1992, Application no. 13924/88.
309 Para. 60.
310 Both Judgments of 16 December, 1999.
311 V v. the United Kingdom, paras. 86-87.
312 See Golder v. the United Kingdom, 21 February 1975, Series A no. 18, para. 36, and also the

Lawless v. Ireland, 14 November 1960, Series A no. 1.
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6.1.1.4. The Right to Trial within Reasonable Time

Article 6 guarantees to everyone a hearing within a reasonable time, which aims at
protecting “all parties to court proceedings … against excessive procedural delays.”313

The guarantee further “underlines the importance of rendering justice without delays
which might jeopardise its effectiveness and credibility.”314

When assessing the reasonableness of the length of proceedings the European Court
takes into account the following factors: complexity of the case, conduct of an applicant,
conduct of judicial and administrative authorities of the State and what is at stake for the
applicant.

6.1.1.5.  Independent and Impartial Tribunal Established by Law

In the Belilos v. Switzerland case315 the European Court has set out the criteria to be
used to determine whether the institution in question is a “tribunal” within the meaning
of Article 6. The criteria of independence of a tribunal developed by the Court are the
following:

• the manner of appointment of its members;
• the duration of their office; and
• the existence of guarantees against outside pressures.316

Under the case-law on Article 6, para. 1, impartiality normally denotes absence of
prejudice or bias, the existence of which is tested by subjective and objective approaches.

Under Article 6, para. 1, an independent and impartial tribunal must also take “decisions”.
In the Bentham v. Netherlands case,317 the Court has observed that a power of decision
is inherent in the very notion of “tribunal” within the meaning of the Convention.318 At
least one “tribunal” must be competent to examine and determine questions of fact and
of law;319 there is no decision until the definitive settlement of the dispute.320 In the Hiro
Balani v. Spain case321 the Court has reiterated that Article 6, para 1, obliges the courts
to give reasons for their judgments, but cannot be understood as requiring a detailed
answer to every argument raised by the parties.322

313 Stögmüller v. Austria, 10 November 1959, Series A no. 9, para. 5.
314 H v. France, 24 October 1989, Series A no. 162, para. 58.
315 29 April 1988, Series A no. 132.
316 Para. 78.
317 23 October 1985, Series A no. 97.
318 Para. 40.
319 Albert de Le Compte v. Belgium, 10 February 1983, Series A no. 58, para. 29.
320 Eckle v. Germany, 15 July 1982, Series A no. 51, para. 77.
321 9 December 1994, Series A no. 303-B.
322 Para. 27.
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6.2. Georgian Legislation

6.2.1.  THE RIGHT TO A COURT

6.2.1.1.  The Right of Access

Under Article 42, para 1 of the Constitution “everyone has the right to apply to a court for
the protection of his/her rights and freedoms”.

The Code of Civil Procedure secures for everyone the protection of the rights by the
judiciary. The consideration before the court starts on the basis of the application of a
person who applies to the court for the protection of his/her right or lawful interest
provided for by law. The court is entitled to decline to accept the application and consider
the case only on the basis and in accordance with the procedure provided for by law
(Article 2, parts 2-3).

The Code of Civil Procedure secures for third parties the right to apply to a court on a
general basis. Any persons having a separate actionable claim in the initial subject of
the dispute or in a part thereof is entitled to apply to the court until the judgment is
rendered. The claim must be admitted and considered in accordance with the normal
provisions. The claim of the third party and of the initial claimant must be adjudicated
upon simultaneously (Article 88). The Code provides for the possibility of a third party
not having a separate actionable claim to join either party, where the outcome of the
proceedings may affect his/her rights or obligations (Article 89).

In case of the discontinuation of the proceedings (e.g. if the claim falls within the
competence of another body or if the claimant has waived his claim …323), applying to
the court on the basis of the same claim and ground between the same parties is
inadmissible (Article 273, part 2). If the case has been left unresolved (e.g. if there are
proceedings pending between the same parties on the same dispute and ground in
the same or another court …324), a person who has an interest in the outcome of the
case is entitled to apply to a court repeatedly, if the reasons for the rejection of their
earlier requests no longer exist.

The Civil Code of Georgia provides for prescription, i.e. for a period of limitation to the
right to demand from another person that he/she perform a certain action or that he/she
refrain from an action. A period of limitation does not apply to personal non-property
rights, unless otherwise prescribed by law, demands of depositors for deposits made
with a bank or other credit institutions. The Code defines 10 years as the general period
of limitation (Article 128).

The period of limitation on contractual claims is three years and the period with respect
to contractual claims regarding immovable property - six years. The period of limitation
on claims arising out of obligations subject to periodic performance is three years
(Article 129).

323 Article 272.
324 Article 275.
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Under Article 430 the period of limitation begins to run from the moment at which the
claim arises. The claim is deemed to have arisen from the moment at which the person
detected or ought to have detected the violation of the right.

Under Article 426 of the Code of Civil Procedure the lodging of an application requesting
the re-opening of proceedings due to the repeal of a judgment or to newly discovered
facts is impermissible after the expiry of 5 years from the entry into force of the judgment.
The question whether such a limitation of the right to access to a court complies with
Article 42, para 1, of the Constitution was recently raised before the Constitutional Court
of Georgia. The Constitutional Court in its judgment of 30 April 2003 declined to uphold
the constitutional claim and declared the impugned norm to be constitutional.

Under Article 242, part 1 of the Code of Criminal Procedure an action or a decision of an
inquirer, a body of inquirer, an investigator or a prosecutor, which in the opinion of a
complainant is unlawful or unreasonable may be appealed to the court. The Article
names two  grounds of appeal, in particular: a) a resolution of a body of inquiry, an
investigator or a prosecutor not to institute criminal proceedings; b) a resolution of a
body of inquiry, an investigator or a prosecutor to discontinue criminal proceedings. The
wording of Article 242, part 1 of the Code of Criminal Procedure, which exhaustively
defines the grounds for applying to a court, seems to fail to comply with the requirements
of access to court incorporated in Article 6, para 1, of the Convention.325

6.2.1.2. The Right to the Execution of a Judgment

Under the Constitution of Georgia, acts of courts shall be binding on all State bodies
and persons throughout the whole territory of the country and a court shall adopt a
judgment in the name of Georgia (Article 82, parts 2 and 4).

Neither the parties nor successors in title have the right to bring the same claims before
the court on the same ground or question the facts and legal relations established by a
judgment in other proceedings after the entry into legal force of the judgment (Article
266 of the Code of Civil Procedure). The Code of Civil Procedure provides that a judgment
in civil matters may only be enforced coercively after the entry into legal force of the
judgment (Article 267). Enforcement of judgments is governed by the Law on
Enforcement Proceedings.326 The Law has been reviewed by CoE experts in 1999.

The Compatibility Study of 2001 noted difficulties connected with the enforcement of
judgments.327 On 5 December 2000 amendments were adopted to the Law on
Enforcement Proceedings and at present the Enforcement Department is an integral
part of the Ministry of Justice. In order to facilitate the fight against corruption and to
improve efficiency, financial incentives were given to bailiffs and the enforcement of
court judgments against institutions financed by the State budget was allowed. The
Study identified the lack of police support in coercive enforcement of court judgments as
a significant obstacle. In response to these criticism, a new, amended Chapter III1 of the
Law on Enforcement Proceedings was adopted. It provides for enforcement police as a
structural unit of the Enforcement Department designated to protect and assist bailiffs
while enforcing  court judgments. The amended Law provides for the right of an

325 See, Conclusions and Recommendations, 6.9.a).
326 Adopted on 16 April 1999, in force since 5 June 1999.
327 P. 61.
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enforcement policeman to use force and means of restraint. The budgetary issue
indicated in the report remains  problematic. Under the present situation, according to
the information obtained from the Ministry of Justice, out of 24 561 court judgments in
civil matters 23 672 that is 96% have been enforced since 2000.

Under the Organic Law on the Constitutional Court of Georgia, all State bodies, legal
entities and individuals, political and public associations of citizens and the local self-
government bodies are obliged to observe the requirements of, or flowing from rulings
of the Constitutional Court (Article 24). A judgment of the Constitutional Court shall be
final and failure to observe it is punishable by law. A normative act or a part thereof
recognised as unconstitutional ceases to have legal effect from the moment of the
promulgation of the relevant judgment of the Constitutional Court, unless otherwise
provided for by the law in question. An act of the Constitutional Court shall immediately
be enforced after its promulgation, unless otherwise provided for in the act. After the
Constitutional Court recognises a normative act or a part thereof as unconstitutional it
is impermissible to adopt/enact a legal act which contains the norms analogous to
those declared unconstitutional (Article 25).

6.2.1.3. The Effective Right of Access

The right to legal aid is discussed in details bellow at 6.6.2. For the effective exercise of
this right the Law on the Bar provides for the enactment of the Law on Public (Treasury)
Lawyers (Advocates) before 1 June 2002. Until enactment of the Law, legal aid must be
provided by the Office of Public (treasury) Lawyer, which is an entity of public law set up by
the Ministry of Justice in accordance with the Law on an Entity of Public Law (Article 45).

At present, the law has not yet been enacted and legal aid is provided  under the
transitory provisions of Article 45.328

6.2.2.  THE RIGHT TO A FAIR HEARING

6.2.2.1.  Presence at the Proceedings

The Code of Criminal Procedure provides in express terms for the participation of the
untried329 person in the court hearing. The non-appearance of the untried person results
in the postponement of the hearing save in exhaustively enumerated cases: when an
untried person is abroad and evades appearance before the court; when an untried
person, who is charged with an offence punishable up to three years of imprisonment,
asks that his trial be held in absentia and the court considers that trial in absentia will
not preclude an all-round, thorough and objective examination of the circumstances of
the case. If a case involves two or more untried persons, and any one of the defendants
fails to appear, the court is entitled to continue the hearing with regard to the others,
unless it infringes upon the interests of the untried person who has not appeared, and
affects the administration of justice. The Court must ensure that the untried person
Georgian: is made conversant with the records of the proceedings conducted without

328 See, Conclusions and Recommendations, 6.9.b).
329 The term is taken from the European Prison Rules, Recommendation N R(87)3, adopted by the

Committee of Ministers of the Council of European on 12 February 1987.
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his/her participation. In case of non-appearance of an untried person without good
reason, he/she may be delivered by force following a court order. An untried person
delivered before the court, is entitled not to take part in the court hearing.

At the appeal proceedings a convict who is detained must attend the appeal hearing
unless he/she does not wish so. A convict who is not detained, and his/her representative,
must be summoned to appear before the court of appeal and their non-appearance
does not prevent the court from considering the case unless the appeal has been
brought by them, in which case the hearing must be postponed. In the case of repeated
non-appearance, the case will be heard in absentia (Article 531).

Under Article 563, consideration of a case in absentia, in circumstances in which the
presence of the accused was obligatory under the law, is considered an essential
breach of criminal proceedings. In the case of the establishment of this fact, the judgment
must be  declared null and void in the cassation proceedings.

Article 655 of the Code of Criminal Procedure entitles the court, after having heard the
parties’ observations, to remove from the courtroom an untried person who is a minor,
for the purpose of considering in absentia any circumstances which can adversely
affect his/her interests. After the return of the defendant, the president is obliged to bring
him/her up to date concerning the contents of the consideration having taken place in
absentia and must enable him/her to put questions to any person questioned without
his/her participation.

Under Article 619 of the Code of Criminal Procedure, the issue of execution of a sentence
rendered against a citizen of Georgia in a foreign country is considered in absentia (part 2).

The Code of Civil Procedure contains a chapter, Chapter XXVI with the title “judgment in
default”. The Code sets out elaborate provisions concerning the effects of non-
appearance of a claimant or a respondent or of both of them, at the main hearing, in
cases in which due notification was sent to the parties in accordance with the procedure
established by the Code.

In case of non-appearance of a claimant the court is entitled to render a judgment in default
rejecting the claim on the basis of the respondent’s petition. If the respondent does not
seek judgment in default, the court must strike out the claim. If the respondent objects to the
striking out of the claim, the hearing must be postponed. In cases of repeated non-
appearance of the claimant the court must render a judgment in default (Article 229).

Where the respondent fails to appear and the claimant petitions the rendering of a
judgment in default, the factual circumstances alleged in the claim must be deemed
proven. If these circumstances support the claim, it must be upheld, otherwise the court
must reject it (Article 230).

Non-appearance of both parties entails the rendering of a judgment in default concerning
the discontinuation of the consideration of the claim (Article 231).

If a party appears before the court in time, but refuses to take part in the consideration
of the case, this is deemed to constitute non-appearance under Article 232.

The Code of Civil Procedure provides for instances in which delivery of a default judgment
is inadmissible, and sets out the requirements which must be met if the contents of a
judgment are to be compatible with the rules established by the Code, as well as
requirements concerning the sending of the judgment to the parties and the possibility
of appeal (Articles 233-235).
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Under the Law on Constitutional Legal Proceedings, participants to constitutional legal
proceedings shall be: a) parties - individuals and bodies who are deemed to be either
claimants or respondents; b) representatives of the parties – persons who the parties
to the proceedings have authorised to act on their behalf in accordance with the procedure
prescribed by law; it is obligatory to appoint a representative before the Constitutional
Court if the number of claimants or those having lodged a constitutional submission, is
more than two; c) defenders of the parties’ interests - lawyers or other persons who
have higher legal education, who may participate in the legal proceedings only together
with the parties or their representatives. The parties to the proceedings as well as their
representatives are entitled to appoint such defenders. The Constitutional Court must
notify a claimant or an author of the constitutional submission or their representatives
in advance of the date of holding an admissibility hearing. The Plenum or a Board of the
Constitutional Court is authorised and, if asked to do so in writing by a claimant or
author of a constitutional submission or their representatives, obliged to invite the
claimant, or author of the constitutional submission, their representatives and the
defenders of their interests to the admissibility hearing and hear their clarifications
(Article 20 of the Law on the Constitutional Legal Proceedings).

Under Article 19, para. 2 of the Organic Law, if a court of general jurisdiction concludes,
while considering a particular case, that there is reason to believe that a law or other
normative act to be applied by the court while adjudicating upon the case, is wholly or
partially incompatible with the Constitution, the court must suspend its consideration of
the case and refer the issue to the Constitutional Court. The parties before the court of
general jurisdiction are not entitled to take part in these constitutional legal proceedings.

6.2.2.2.  Equality of Arms and Adversarial Proceedings

The Constitution and the Code of Criminal Procedure provide for the principle of equality
of arms and the guarantees of adversarial proceedings.

Under Article 85, para. 3 of the Constitution the legal proceedings must be carried out on
the basis of equality of arms and must respect the adversarial nature of the proceedings.

Likewise, equality of arms and the principle of the adversarial nature of the proceedings
constitute the basis for the criminal procedure under Article 6, part 1, and Article 15, part
1, of the Code of Criminal Procedure.

Everyone is equal before the law and the courts regardless of race, citizenship, language,
sex, social origin, economic or official status, place of residence, religion, belief or any
other circumstances (Article 9, part 1). The parties to any legal proceedings are entitled
to adduce evidence and to take part in their examination, file petitions and declare
recusal, express their views concerning any question arising in the criminal case at
hand, on the basis of absolute equality (Article 15, part 3). During the court hearing
equality of arms is ensured by the judge presiding the court session (Article 437).
Equality of arms and the adversarial nature of the proceedings are to be observed at the
appeal stage as well (Article 518, part 2).

The petitions of the prosecution and the defence must be considered with equal attention
(Article 232, part 2).

Article 439 of the Code of Criminal Procedure provides for the guarantees of the
proceedings before the court to be held in an adversarial manner.
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The Code of Civil Procedure also incorporates the principle of equality of arms. Under
Article 5, justice in civil cases is to be administered by the courts strictly on the basis of
the principle of equality of everyone before the law and the courts.

Constitutional legal proceedings must also be conducted on the basis of equality of the
parties before the Constitution and the courts and must be adversarial in nature.330

6.2.2.3.  Admissibility of Evidence

The legislation of Georgia raises no problems: with regard to the fair proceedings
under the head of admissibility of evidence.

Under Article 42, para. 7, of the Constitution and Article 7, part 6, of the Code of Criminal
Procedure “evidence obtained in contravention of the law shall have no legal force”.

In accordance with the Code of Criminal Procedure, no evidence shall have a pre-
determined legal effect.331 The bodies conducting the criminal proceedings assess the
evidence based on their intimate conviction. All evidence must be assessed for its
relevance, whether the procedural law was followed in the course of its collection, for its
authenticity and sufficiency. An admission of guilt by an accused, is not sufficient for a
finding of guilt in the commission of the crime concerned, unless it is confirmed by
other evidence. A sentence can only be based on a body of evidence which is not
internally contradictory (Article 19). The resolution formally designating a person as an
accused,332 the bill of indictment, and the judgment must be based on established facts
(Article 10, part 3).

Article 111 provides for the preconditions under which specific kinds of evidence must
be rejected. In particular, evidence is to be rejected, if it is obtained:

a) by an unauthorised official or body;
b) in contravention of a procedure stipulated by law, or by coercion, menace, deceit,

blackmail, debasement or other unlawful means;
c) from a person who has violated the law or who is unable to indicate the source,

place and date of the obtaining of the evidence.
The burden of proof of the admissibility of any evidence tendered by the prosecution and
the inadmissibility of any evidence tendered by the defence rests with the prosecution.
Evidence of the prosecution rejected by the court may be admitted at the request of the
defence (ibid. parts 2 and 5).

The prosecutor is obliged to end a prosecution wholly or partially if the evidence collected
fails to prove the charges brought. The decision to end the prosecution must be reasoned
(Article 57, part 2).

The person with regard to whom a resolution concerning the application of security
measures is adopted is not exempted from the obligation to give testimony during the
preliminary investigation and before the court, to answer questions and to participate in
a confrontation with the accused.

330 Article 2 of the Organic Law on Constitutional Legal Proceedings and Article 1, para. 1, of the
Law on Constitutional Legal Proceedings.

331 The same rule applies to civil proceedings (Article 105, part 1).
332 Article 75, part 2 says that a person may be formally designated an accused if there is

evidence to show that it is highly likely that he/she has committed the crime in question.
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If the person concerned is a undercover employee of the police, the Ministry of State
Security, the State Department of Intelligence, another law-enforcement State body, or
an informer, his/her identity shall only be revealed if the defence claims that revelation
of his/her identity is capable of proving the falsehood of the testimony given and the
innocence of the accused. Refusal of this request renders the testimony inadmissible
as evidence given by the undercover officer or an informer (Article 109, parts 4-5).

“Evidence”, in law, consists of any information obtained from the sources provided for by
law and in accordance with the procedure provided by law, on the basis of which the
parties defend their rights and lawful interests and the inquirer, investigator, prosecutor
and court establish whether an action or event on account of which the criminal
proceedings are being conducted actually occurred, whether the action is committed by
the person concerned, and whether he/she is guilty or not, as well as other circumstances
having importance to the reaching of a correct decision in the case.

The following are admitted as evidence in criminal proceedings: formal written
statements of a suspect, accused, untried person, victim, witness, expert, material
evidence, records of investigative actions, judicial acts and judicial decisions, and other
documents. Only admitted evidence may be used in the court disputes and court
judgments.

In accordance with the requirements of law, data obtained through operative-investigative
measures may constitute the contents of the procedural sources and the fact (except for
a document) and may be admitted as evidence only in this exceptional circumstance
(Article 110).

Under Article 563, a judgment must be declared invalid in cassation proceedings if the
sentence is based on evidence obtained in contravention of law.

Information obtained by overhearing the conversation of a suspect, an accused, or a
person held in a medical establishment for undergoing expertise, as well as using
recording and other prohibited means may not be admitted as evidence (Article 136,
part 7).

Under the Code of Criminal Procedure, the inspection of an apartment and other
possessions against the will of a possessor as well as any search, or seizure,
inspection and seizure of correspondence via mail or telegraph, seizure of  property
may only be carried out in accordance with the order of a judge or a court decision
(ruling). In urgent situations provided for by law, the inspection of an apartment or other
possession against the will of the possessors, search and seizure may be carried out
without the order of a judge, but their lawfulness and reasonableness of these actions
must be examined by the judge within 24 hours after the submission of any seized
materials to the investigation or the court. The judge must examine the admissibility of
the evidence thus obtained (Article 13, part 2).

6.2.2.4.  Right to be Silent and not to Incriminate Oneself

Under Article 42, para 8, of the Constitution, “no one shall be obliged to testify against
himself/herself or against those relatives whose circle shall be determined by law”.

Under Article 73, part 1, subparagraph b) and Article 76, part 2, of the Code of Criminal
Procedure, a suspect and an accused have the right to give or not to give evidence.
Likewise, under Article 114, part 2, subparagraph b) and Article 115, part 2 of the Code
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of Criminal Procedure a suspect and an accused have the right, but are not obliged, to
give testimony. A waiver of the right to give evidence by a suspect or an accused must not
be understood or interpreted as evidence establishing his/her guilt (Article 73, part 1,
subparagraph n) and Article 76, part 2).

Testimony must always be obtained without coercion. The use of any physical or mental
coercion, deceit, promise, blackmail, or inducement is prohibited. Evidence obtained in
such a manner is inadmissible (Article 119).

Under the Code of Criminal Procedure, the silence of a suspect, an accused or an
untried person “shall mean that he/she does not deem him/herself guilty.”333

The Code of Criminal Procedure provides for  a suspect, an accused, and an untried
person to be notified of the guarantees of the right to silence in due course and manner.334

The president of the court session is obliged to explain to the untried person that he/
she is not obliged to answer any question put to him/her and that refusal to answer a
question cannot be used against him/her (Article 476, part 1).

Although a witness is obliged to give testimony and may be held responsible for a
refusal to give testimony and for perjury in accordance with Articles 370-371 of the
Criminal Code, he/she is not obliged to give any evidence incriminating him/herself or
his/her close relatives (Article 94, parts 3-4). The witness must be informed of this right
before giving his/her testimony (Article 348, part 2).

It should appear from the provisions above, that Georgian legislation is generally
compatible with the European Convention. The only problem in the legislation with
regard to the right to remain silent and the right not to incriminate oneself is raised by
the stipulation in the Code of Criminal Procedure that parties must inform an inquirer,
an investigator or, where appropriate, a prosecutor of the commissioning of an expert
report and of the issues addressed by the expert, where the expertise is being conducted
on the initiative of the parties and at their expense. The prosecution is to be provided
with the results of the expertise immediately after its completion (Article 357, part 3).

Article 364 provides for an alternative expertise - that is, one conducted by a party on its
own initiative and expense with a view to establishing facts which in its opinion are
capable of furthering the defence interests. The party is obliged to immediately notify
the prosecution about commissioning of an alternative expert’s report and of the issues
addressed in it. If the party asks for this, the expert’s conclusion must be attached to the
case-file and must be assessed along with other evidence.

Where the Code of Criminal Procedure refers to a party which must notify the prosecution
about the conducting of an alternative expertise and the issue addressed in it, this of
course includes the defence. Where the Code of Criminal Procedure refers to the request
of the party to attach the expert’s conclusion to the case-file, the prosecution is to be
regarded as the “party”. It seems clear in any event that the prosecution must be provided
with the conclusion of any expertise conducted on the initiative and at the expense of the
defence, even if the expertise reveals circumstances incriminating the accused. Accordingly,
the proceeding cannot be deemed fair within the meaning of Article 6 of the Convention.335

333 Article 310, part 5, Article 311, part 11, Article 472, part 2.
334 Article 72, para. 3, Article 310, part 5, Article 311, part 9.
335 See, Conclusions and Recommendations, 6.9.c).
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6.2.2.5.  Reasoned Judgment

Under the Code of Civil Procedure, a judgment must be delivered immediately after the
consideration of the merits. In exceptional circumstances, in especially complex cases,
the delivery of a reasoned judgment may be postponed but for no more than 14 days.
The resolutive part of the judgment must be delivered without delay at the same sitting
at which the consideration of the merits was finished. At the same time, the court is
obliged to announce when the parties and their representatives will be provided with
the reasoned judgment (Article 257).

Article 258 provides for the procedure  for the pronouncement of a judgment. After
having signed the judgment the judges must return to the courtroom and the president
or a judge announces the decision. Then the president or the judge must explain the
contents of the judgment, the procedure and  any right to appeal.

In accordance with the Code of Criminal Procedure, a  ruling must, inter alia, be reasoned.
A judgement is reasoned if it is supported by evidence adduced at the trial and
established as true beyond reasonable doubt, and which suffices to establish the truth
(Article 496).336 One of the grounds for the consideration of a case by the court of appeal
is a complaint that the judgment’s is not, or insufficiently reasoned (Article 522).

Under Article 43, para. 7, of the Organic Law on the Constitutional Court of Georgia, all
judgments, rulings and conclusions of the Constitutional Court, too, must be reasoned.337

6.2.2.6.  Children Proceedings

Under Article 33 of the Criminal Code, an unlawful act envisaged by the Code cannot be
imputed to an individual who was under the age of 14 at the moment of the committing
of the act. According to Article 80, in the context of determining the criminal liability of a
person or his/her exemption from such liability, persons who attained the age of 14 but
are under 18 are considered minors.

Under Article 44, part 37, of the Code of Criminal Procedure, a minor is a person under
the  age of 18. The Code of Criminal Procedure provides for sufficient guarantees for
proceedings involving juveniles to be deemed fair within the meaning of Article 6.

Under Article 16 of the Code of Criminal Procedure, while the consideration of a case
before a court is normally public, at the request of a party, a case of a crime attributed to
an individual under the age of 16 may be dealt with in wholly or partially closed
proceedings (Article 655, part 4).

Article 655 of the Code of Criminal Procedure entitles the court, after having heard the
parties’ observations, to remove from the courtroom an untried person, who is a minor, for
the purpose of considering in absentia any circumstances which can adversely affect the
untried person. After the return of the latter, the president is obliged to bring him/her up to
date concerning the contents of the proceedings which took place in absentia and enable
him/her to put questions to those who were questioned without his/her participation.

336 Regarding other requirements of a judgment see compatibility with Article 2 of Protocol No. 7.
337 The same guarantee is enshrined in Article 30 of the Law on Constitutional Legal Proceedings.
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Other provisions in the Code of Criminal Procedure also contain fair trial guarantees for
juveniles. In particular, if a victim of the crime is a minor, participation of a lawyer in the
proceedings is obligatory (Article 72, part 2).

A body conducting criminal proceedings is not entitled to accept a refusal of a suspect,
an accused or an untried person concerning the nomination of a lawyer if the suspect,
accused or untried person is a minor. Likewise, where a coercive measure of a medical
character is to be imposed upon a minor, a refusal by the latter or his/her legal
representative concerning the nomination of a lawyer may not be accepted (Article 81,
part 1, subparagraph a). Any inquirer, investigator, or prosecutor is obliged to ensure
participation of a lawyer in the case from the very first interrogation of a minor. To this
end, it has to be explained to the minor and his/her legal representatives that they have
the right to choose a lawyer of their own choice. If this right has not been exercised, the
inquirer or the investigator is obliged to ensure the participation of a lawyer in the case
of his/her own motion (Article 645).

An investigator, prosecutor or court is entitled to separate a case from the criminal
proceedings if an accused is a minor and involved in the case along with adult accused
persons, provided this does not affect the investigation and consideration before the
court (Article 246, part 1, subparagraph d; Article 640).

The participation of a prosecutor in the interrogation of an accused, who is a minor, is
obligatory in pursuance to Article 284, part 3. If an under-age accused is interrogated, a
prosecutor must be present, according to Article 284, part 3.

The Code of Criminal Procedure provides for a detailed procedure for the interrogation
of a witness who is a minor. Interrogation of a minor under 16 is to be conducted in the
presence of a pedagogue or a legal representative of the minor. Interrogations of a
minor under 7 are only permissible with the consent of a parent or in the case of
absence of such, with the consent of a guardian or other legal representative. These
persons must to be told about their right to attend the interrogation, express their opinion
and, with the permission of the investigator, put questions. The investigator is entitled to
discard the questions which are not pertinent or are suggestive, but they must be
entered into the record. A witness under 14 must be told of his/her obligation to tell the
truth, but are not to be warned about the imposition of criminal responsibility for providing
a false statement or refusing to make a statement (Article 306). Likewise, under Article
480, a witness under 14 is not warned about the imposition of criminal responsibility for
providing a false statement or refusing or avoidance to make a statement to the court.
He/she must make a promise to tell only the truth about which a record must be made.
A witness under 16 must leave a courtroom immediately after the end of questioning
unless the court either at the motion of the parties or of its own motion considers it
necessary he/she stay.

When committing a case for trial, a judge is obliged to hold an administering hearing
when a minor is involved (Article 417, part 2).

A defence counsel and a representative of a convict are authorised to lodge an appeal
with the court of appeal only with the consent of the convict, unless the convict is a minor
(Article 518, part 4).
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6.2.3.  PUBLIC NATURE OF TRIAL AND PUBLIC PRONOUNCEMENT OF A
JUDGMENT

According to Article 85, para. 1, of the Constitution of Georgia, cases before a court must
be considered at an open sitting. The consideration of a case at a closed sitting is
permissible only under the circumstances provided for by law. Court judgments must
be delivered publicly.

Under the Code of Civil Procedure all civil cases must be considered at an open sitting
unless it contravenes the interests of the protection of State secret. A hearing in camera
is permissible in the cases provided for by law on the basis of a reasoned petition of a
party.   The holding of a hearing in camera must be authorised by a reasoned ruling of
the court (Article 9).

The Code of Criminal Procedure provides for exceptions to the principle of public
consideration of criminal cases, which is stipulated for all courts in Article 16, part 1.
Both participants in proceedings and other persons are entitled to take notes in
shorthand, use audio-, or other recording equipment unless they  interfere with the
consideration of the case. Photographic-, cinema-, video- and audio-recording of the
process as well as radio and TV broadcasting may only be forbidden by a reasoned
decision of the court (ibid. part 2). Under the ruling (resolution) of the court (the judge),
a hearing may be wholly or partially closed to the public for the following reasons: for the
protection of a state, official or commercial secret; while considering a private
correspondence or telegraphic message, if the person concerned is against making it
public; at the stage of committal of the person for trial. At the request of a party, a case
must also be considered in proceedings wholly or partially closed to the public: where
the crime is attributed to an individual under the age of 16; if the case involves sexual
abuse; and in other cases, in order not to make public the secrets of the intimate or
private life of those participating in the case; also where it is in the interests of the
protection of the personal security of those participating in the proceedings or that of
their family members or close relatives (ibid. part 4).

A submission of an investigative body concerning the application of a coercive measure
of a medical character must also be considered in camera (ibid. part 5).

Cases are also considered at open sittings in the Constitutional Court. On the initiative
of the Constitutional Court or upon the petition of the parties a sitting of the Constitutional
Court or a part thereof may be closed to the public for the protection of personal,
professional, commercial or State secrets. Witnesses, experts and interpreters may be
allowed to be present at a closed sitting, at the discretion of the Court. Upon the petition
of the parties, the Constitutional Court may allow other persons to attend a closed
sitting as well. All judgments of the Constitutional Court are delivered publicly.

Under the Code of Civil Procedure, a decision of a court must be delivered publicly by
the judge or, where appropriate, by the president of the session. The judge or, as the
case may be, the president of the session who has delivered the judgment is obliged to
explain its contents, as well as the procedure and terms for the lodging of an appeal.
The parties upon their request are to be handed copies of the judgment within 3 days of
applying (Articles 258-259). Legal rulings adopted on the basis of an oral hearing, in
which the rules on publicity have been violated, are unlawful and therefore invalid (Article
394, part 1, subparagraph d of the Code of Civil Procedure).
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Hearings in camera must be conducted in accordance with all procedural norms (Article
16, para. 6).

Under Article 351, part 1 of the Code of Civil Procedure a decision may not be delivered
publicly on the basis of an applicant in the cases of adoption.

The provision is apparently aimed at protecting the Article 8 right to respect for private
and family life. In the light of the case-law of the Strasbourg organs discussed above,
the automatic prohibition of a public delivering of a judgment where the proceedings
concern adoption matters seems to contravene the requirements of Article 6, para. 1.338

6.2.4.  THE RIGHT TO TRIAL WITHIN REASONABLE TIME

The Code of Civil Procedure stipulates that the courts of general jurisdiction must
consider civil cases within 2 months from the day of receiving an application. This term
may be extended in especially complex cases by a decision of the court to no more than
5 months save in cases concerning the payment of alimony, compensation for damage
caused by mayhem or for other injury to health, for damage caused by the death of the
head of a family, or for cases concerning requests stemming from labour relations,
which must be heard within a month. All procedural acts must be completed within the
time-limits provided for by law. If there is no procedural time-limit it must be fixed by the
court. While determining the length of terms, the court must bear in mind the possibility
of completing the procedural act (Article 59339).

The Code of Criminal Procedure does not provide for any time-limits for proceedings
before the first instance court. However, it does provide for time-limits for proceedings
before the court of appeal and the court of cassation, which may be considered reasonable.
The first instance court must send all the relevant materials to the Court of Appeal within
a month (from rendering judgment) and the latter is obliged to consider the appeal within
a month after receiving it. The President of the Court of Appeal is entitled to extend the
time-limit for the consideration of complex and voluminous cases for another 15 days
(Article 528). The same applies to the cassation proceedings (Article 550).

The legislation provides for certain mechanisms to avoid any excessive workload for judges
and, thus, delay of the proceedings. Under the Organic Law on the Supreme Court of Georgia
cases are allocated to boards according to the date on which they were logged with the court
and the sequences of judges. The President of the Supreme Court is entitled to periodically
re-allocate cases to judges with lesser workload. The Presidents of lower instance courts are
likewise responsible for the organisation of the work of the respective courts.

Delay in the proceedings is not deemed to be a procedural breach and the procedural
legislation does not provide for a right of appeal against it. The Law on Disciplinary
Responsibility of Judges of the Courts of General Jurisdiction and Disciplinary
Proceedings provides for disciplinary proceedings to be instituted on the ground of any
undue delay in the consideration of cases.340

The Organic Law on the Constitutional Court of Georgia provides for a maximum term
for constitutional legal proceedings. Consideration of a constitutional claim or a

338 See, Conclusions and Recommendations, 6.9.d).
339 As amended by the Law of Georgia of 28 July 2000.
340 See, Conclusions and Recommendations, 6.9.e).
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constitutional submission must not exceed six months from admission of the case by
the Constitutional Court for consideration of the merits. In exceptional circumstances,
the time-limit for the consideration of application may be prolonged by the President of
the Constitutional Court (Article 22, para. 1341).

A constitutional claim or constitutional submission must be referred to the President of
the Constitutional Court immediately after being registered. If the case falls under the
jurisdiction of a Board, it must be referred to a Board within three days with a view to
deciding on the admissibility of the case for consideration of the merits. If the case falls
under the jurisdiction of the Plenum, the President of the Constitutional Court must
designate a judge-rapporteur for the admissibility hearing and must refer the case-file
to him/her within the same time-limit. While referring cases to the Boards, the principle
of equal allocation of cases must be respected. Upon receipt of the case, the President
of the Board must appoint a judge-rapporteur from among the members of the Board
for the admissibility hearing and pass the case on to him/her. Within seven days of
referring the case to the Plenum or a Board, the latter must decide about the admissibility
of a constitutional claim or a constitutional submission for consideration of the merits.

Before the amendments made to the legal acts on the Constitutional Court, constitutional
complaints awaited consideration of the merits for several years. Although the Law
provided for a maximum term for consideration of the merits of one month, there was no
time-limit concerning the admissibility stage. Under the present legislation, a judge of
the Constitutional Court participating in the consideration of a case must be allowed to
take part also in the consideration of another case before termination of the consideration
of a postponed or a suspended case. This was previously not possible.

6.2.5.  INDEPENDENT AND IMPARTIAL TRIBUNAL ESTABLISHED BY LAW

6.2.5.1.  Constitutional Guarantees

The relevant articles of the Constitution concerning the independence and impartiality
of the courts are the following:

Article 82, para. 3

The judiciary shall be independent and exercised exclusively by courts.

Article 83, paras. 3-4
3. Introduction of a court martial shall be permissible at war and exclusively within

the system of the courts of general jurisdiction.
4. Creation of either extraordinary or special courts shall be prohibited.

Article 84
1. A judge shall be independent in his/her activity and shall be subject only to the

Constitution and law.342 Any pressure upon the judge or interference in his/her activity
with the view of influencing his/her decision shall be prohibited and punishable by law.

341 As amended on 12 February 2002.
342 Article 7 para. 1 of the Organic Law on the Courts of General Jurisdiction and Article 1, para.

2 of the Organic Law on the Supreme Court of Georgia additionally refer to international
treaties and agreements.
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2. The removal of a judge from the consideration of a case, his/her pre-term
dismissal or transfer to another position shall be permissible only in the
circumstances determined by law.

3. No one shall have the right to demand from a judge an account as to a particular case.
4. All acts restricting the independence of a judge shall be annulled.
5. Only a court shall be authorised to repeal, change or suspend a court judgment

in accordance with a procedure determined by law.
Article 86

1. A judge shall be a citizen of Georgia who has attained the age of 30, and has the
higher legal education and at least five years experience in the practice of law.

2. A judge shall be designated on the position for a period of not less than ten
years. The selection, appointment or dismissal procedure of a judge shall be
determined by law.

3. The position of a judge shall be incompatible with any other occupation and
remunerative activity, except for a pedagogical activity. A judge shall not be a
member of a political party or participate in a political activity.

Article 87
1. A judge shall enjoy personal immunity. Criminal proceeding of a judge, his/her

arrest or detention, the search of his/her apartment, car, workplace or his/her
person shall be permissible by the consent of the President of the Supreme
Court of Georgia, except when he/she is caught flagrante delicto, which shall
immediately be notified to the President of the Supreme Court of Georgia. Unless
the President of the Supreme Court gives his/her consent to the arrest or
detention, the arrested or detained judge shall immediately be released.

2. The State shall ensure the security of a judge and his/her family.
Article 88

1. The Constitutional Court of Georgia shall exercise the judicial power by virtue of
the constitutional legal proceedings.

2. The Constitutional Court of Georgia shall consist of nine judges - the members
of the Constitutional Court. Three members of the Constitutional Court shall be
appointed by the President of Georgia, three members shall be elected by the
Parliament by not less than three fifths of the number of the members of the
Parliament on the current nominal list, three members shall be appointed by the
Supreme Court. The term of office of the members of the Constitutional Court
shall be ten years …

3. A member of the Constitutional Court shall not be a person who has held this
position before.

4 A member of the Constitutional Court may be a citizen of Georgia who has attained
the age of 35 and has the higher legal education. The selection, appointment and
election procedure and the issue of termination of the office of the members of the
Constitutional Court as well as other issues of the constitutional legal proceeding
and the activity of the Constitutional Court shall be determined by law.

5. A member of the Constitutional Court shall enjoy personal immunity. A member
of the Constitutional Court shall not be proceeded, arrested or detained, nor
shall his/her apartment, car, workplace or his/her person be subject to search
without the consent of the Constitutional Court, except when he/she is caught
flagrante delicto, which shall immediately be notified to the Constitutional Court.
Unless the Constitutional Court gives its consent to the arrest or detention, an
arrested or detained member shall immediately be released.
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Article 89
1. The Constitutional Court of Georgia on the basis of a constitutional claim or a

submission of the President of Georgia, not less than one fifth of the members
of the Parliament, a court, the higher representative bodies of Abkhazia and the
Autonomous Republic of Ajara, the Public Defender or a citizen in accordance
with a procedure established by the Organic Law shall:

…
f. consider on the basis of a constitutional claim of a citizen constitutionality of
normative acts in terms of the issues of  Chapter Two of the Constitution;

…
2. The judgment of the Constitutional Court shall be final. A normative act or a part

thereof recognised as unconstitutional shall cease to have legal effect from the
moment of the promulgation of the respective judgment of the Constitutional Court.

Article 90
1. In accordance with the established procedure, the Supreme Court of Georgia

shall supervise the administration of justice in the courts of general jurisdiction
of Georgia, shall consider the cases as determined by law acting as a first
instance court.

2. The President and the judges of the Supreme Court of Georgia shall be elected
for a period of not less than ten years by the Parliament by the majority of the
number of the members of Parliament on the current nominal list upon the
submission of the President of Georgia.

3. The authority, organisation of the Supreme Court of Georgia and the procedure
of activity and of the pre-term termination of the office of the judges of the Supreme
Court shall be determined by law.

4. The President and the members of the Supreme Court of Georgia shall enjoy
personal immunity. Criminal proceeding of the President or a judge of the
Supreme Court, their arrest or detention, the search of their apartment, car,
workplace or person shall be permissible only by the consent of the Parliament,
except when the President or a judge is caught flagrante delicto, which shall
immediately be notified to the Parliament. Unless the Parliament gives its consent,
the arrested or detained shall immediately be released.

The Organic Law on the Courts of General Jurisdiction,343 the Organic Law on the
Supreme Court of Georgia,344 the Organic Law on the Constitutional Court of Georgia,345

the Code of Civil Procedure of Georgia346 and the Code of Criminal Procedure of
Georgia347 all contain analogous guarantees of independence and impartiality.

6.2.5.2. Terms of Office

Concerning the judge’s terms of office, the Constitutional Court has been called upon
to rule on the constitutionality of the provision in the Organic Law on the Courts of

343 Articles 1, 4, 5, 7, 8, 9.
344 Articles 1, 2, 3, 4.
345 Articles 4, 6, 7, 8, 15, 17.
346 Article 6.
347 Article 8.
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General Jurisdiction setting out the terms of office for judges in these courts,348 namely,
Article 852, para. 1, governing the appointment in certain circumstances of a judge of a
district (city) court or a regional court by resolution of the President for a term of 18
months.349

The Constitutional Court held, inter alia, that  vesting  judicial power for a limited period
adversely affected the independence of a judge, while appointment for either a long
period or for life-time was a factor strengthening independence. The Constitutional
Court also took into account the fact that the officer exercising judicial power on the
above basis enjoyed less social protection than did those appointed for a term of 10
years. In the course of its consideration of the merits the Constitutional Court revealed
that the appointment of the judges for a term of 10 years was in practice decided on the
basis of their conduct during the initial 18 months. By its judgment of 26 February 2003,
the Constitutional Court of Georgia declared Article 852, para. 1 to be unconstitutional.350

6.2.5.3. Criminalisation of Actions against the Judiciary

Unlawful interference in the activity of a court with a view to influencing the administration
of justice (Article 364, part 1); threatening a member of the Constitutional Court, a judge,
a lay-judge or their close relatives in relation to the consideration of a case before the
court (Article 365, part 1); and disclosure of secrets relating to their security (Article 367),
are punishable under the Criminal Code of Georgia.

6.2.5.4.  Impartiality

The guarantees of impartiality contained in the legislation raise no issues of compliance
with the European Convention. The Code of Civil Procedure, the Code of Criminal
Procedure, and the Organic Law on the Constitutional Court of Georgia all provide for
grounds for recusal or withdrawal of a judge which are compatible with the requirements
of the European Convention.

Under Article 29 of the Code of Civil Procedure, a judge who has participated in the first
instance consideration of a case may not take part in the considerations of a case
before the court of appeal or the court of cassation. A judge participating in the
consideration of the case before the court of appeal may not participate in the
consideration of the same case before the first instance court and/or before the court of
cassation. A judge participating in cassation proceedings may not take part in the
consideration of the same case by the court of appeal and/or the first instance court.

Article 30 stipulates that judges may not sit in cases if they are close relatives to a party
to a case before the court.

Other grounds for recusal in civil proceedings are the following: the judge being a party
to the proceedings him/herself; the judge having otherwise been previously involved in
the case; the judge being related  to any of the parties, or having any other personal,

348 13 June 1997.
349 In pursuance with Article 852, until present 116 persons have been vested with the judicial

power for a term of 18 months. Out of this number 47 persons were subsequently appointed
for the constitutional term of 10 years and 52 still exercise judicial power temporarily.

350 The impugned norm is invalidated from the moment of the promulgation of the judgment.
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direct or indirect, interest in the outcome of the case; or the presence of any other
circumstance raising a doubt as to the judge’s impartiality) (Article 31); The Code
stipulates that a judge must withdraw from the consideration of a case where there are
such grounds for recusal (Article 32).

The Code provides for a mechanism of inquiry into allegations that grounds for recusal
exist. Under Article 34, the court must hear the parties as well as the person against
whom the application for recusal has been lodged. The issue is decided either on the
spot or in a deliberations room. If an application for recusal has been lodged, in a court
in which a single judge is considering a case, the application is considered by this
judge.351 Where the recusal is upheld or the judge withdraws, the case is submitted to
the president of the court and the latter refers the case to another judge. If there is no
other judge specialised in civil law the president of the court must refer the case to the
Regional Court. Where an application concerning recusal is lodged against a judge
considering a case collegially with other judges, the issue is put to the vote and decided
by the other judges in the absence of the judge concerned. If an application on recusal
is lodged against the whole bench or its majority, the issue is decided by the whole
bench by a majority of votes. If the application is upheld the case is submitted to the
President of the Regional Court, which refers it to another bench for consideration. In
case of recusal of a whole bench of the chambers of the Supreme Court of Georgia or
the Higher Courts of the Autonomous Republics or Regional Courts, the case is to be
submitted to the President of the relevant court and referred by the latter to another
bench.

Under the Code of Criminal Procedure, a judge who was previously formally involved in
the same case, or who is related to any of the participants in the proceedings, or with
regard to whom there are other circumstances which raise doubts as to his/her
impartiality, may not participate in the consideration of the merits (Article 105).

The Code of Criminal Procedure stipulates that a judge must withdraw from the
consideration of a case, if there are any grounds for recusal (Article 108).

The Code provides for a mechanism of inquiry into allegations that there are grounds
for recusal, which is analogous to the mechanism under the Code of Civil Procedure,
discussed above. The difference is that the Code of Criminal Procedure sets out a term
of 5 days within which the President of the Regional Court or of the Supreme Court
respectively must refer the case concerned to another court in case the application for
recusal is upheld.

Both the Code of Civil Procedure and the Code of Criminal Procedure stipulate that, if it
is established that the composition of a court which rendered a judgment was contrary
to the law, that judgement must be declared unlawful and lust be set aside.352

Under the Law on Constitutional Legal Proceedings a party shall have the right to claim
before the Constitutional Court, when it is considering the case, the recusal of a member
of the Constitutional Court, if the member of the Constitutional Court is a close relative
either of a party or its representative, or if the member of the Constitutional Court is

351 Concerning individual and collegial consideration of cases in different instances, see
compatibility report of 2001, p. 50.

352 Article 394, para. a) of the Code of Civil Procedure, Article 563, part 1, subparagraph k) of the
Code of Criminal Procedure.
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directly or indirectly interested in the outcome of the case, or if there are other
circumstances which raise doubt as to the impartiality of the member of the Constitutional
Court. The Law also stipulates that a member of the Court must withdraw of his own
motion if such grounds exist. While inquiring into allegations that there are grounds for
recusal and when deciding the issue, the Constitutional Court applies the procedural
provisions applicable to all courts, discussed above (Article 25).

6.2.5.5.  Prosecutor’s Office

Recommendation (2000) 19 of the Committee of Ministers to Member States on the role
of public prosecution in the criminal justice system, adopted on 6 October 2000, suggests
that the Member States base their legislation and practices concerning the role of public
prosecution in the criminal justice system on the common principles enumerated in the
document.

Under Article 91, para. 1, of the Constitution, the Prosecutor’s Office of Georgia is an
institution of the judiciary, charged with conducting criminal prosecutions, supervising
pre-trial inquiries and the execution of punishment, and supporting public prosecutions.
The Prosecutor’s Office is no longer  responsible for the general supervision of legality.

The duties, organisation and guarantees of the Public Prosecutor’s Office are more
specifically defined in the Organic Law on the Prosecutor’s Office.353 According to the
Law, the Public Prosecutor’s Office co-ordinates the prevention of and the fight against
criminality, conducts public prosecutions before courts, supervises the lawfulness of
inquiries conducted by the police and other authorised agencies and supervises the
execution of sentences (Article 2).

The Public Prosecutor’s Office is a hierarchically centralised system with the following
structure: the General Prosecutor’s Office, the Military Prosecutor’s Office competent for
prosecution of persons employed in military, security and intelligence bodies, the Transport
Prosecutor’s Office prosecuting cases related to traffic offences, the Prosecutor’s Offices
of the Autonomous Republics of Ajara and Abkhazia and of Tbilisi and District Prosecutor’s
Offices, Regional Military and Transport Prosecutor’s Offices, City Prosecutor’s Offices
and the Prosecutor’s Offices for the penitentiary system (Article 6). Within the structure of
the General Prosecutor’s Office there is a department dealing exclusively with corruption
related cases. There is an investigative department in the Prosecutor’s Office. The General
Prosecutor is empowered to create specialised units if needed.

The General Prosecutor is appointed for a period of five years by Parliament upon the
proposal of the President of Georgia, by a simple majority of the total number of deputies,
with the possibility of a single re-election. The General Prosecutor has the obligation to
present general information on his office’s activities to Parliament. He/she has the
same obligation vis-à-vis the President of Georgia (Head of the Executive) (Article 91,
para 2 and Article 7 of the Organic Law).

Within the structure of the General Prosecutor’s Office, there is a consultative board to
the General Prosecutor. The head of the board is the General Prosecutor empowered,
in case of disagreement between the General Prosecutor and the board, to make the
final decision. The main task of this body is to discuss issues concerning “the struggle
against crime, disciplinary decisions, personnel questions, etc.” The Ministry of Internal

353 21 November 1997.
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Affairs and the Ministry of State Security also participate in the discussions and decisions
of the board if needs be (Article 8 of the Organic Law).

The political neutrality of the office is stipulated by the Organic Law. Under the Constitution
and the Organic Law, membership of prosecutors in political parties is prohibited.
Public prosecutors have no right to perform any other kind of pecuniary activities besides
scientific, artistic and pedagogical ones. Any undue interference with the public
prosecutor’s activity is, by law, a criminal offence, although,  according to the GRECO
report of 2001354 such cases occur very seldom in practice.

The Prosecutor General is vested with specific procedural powers to initiate criminal
proceedings in case of commission of a crime by the President of Georgia, members
of Parliament, the Public Defender, a judge, a prosecutor, or an Ambassador of Georgia
- after the immunity from investigation which these persons enjoy has been lifted. Such
proceedings are conducted solely by the Prosecutor General (Article 38, para. 4 of the
Organic Law).

If a criminal procedure is initiated against a prosecutor, he/she must be suspended
from his/her position by decision of the Prosecutor General until the final decision of the
relevant authority (Article 38, para. 5 of the Law).

Article 34 of the Organic Law contains rules for the dismissal of prosecutors. The
GRECO evaluation report has identified certain deficiencies of the procedure. In
particular, although a disciplinary decision is subject to judicial review (Article 37 of the
Organic Law), there are no legal provisions providing for, e.g., the necessity to conduct
an internal disciplinary procedure before the disciplinary decision is issued. Despite
the fact that Article 8 of the Organic Law provides that a disciplinary decision is to be
discussed by the Board of the General Prosecutor’s Office, the report has stressed that
there is no internal, independent disciplinary court or other body with the competence to
make decisions on disciplinary issues. Neither does the Law provide for a satisfactory
internal grievance procedure.355

Regarding the recommendation on furthering direct contacts between public prosecutors
of different countries in the context of international judicial co-operation, Article 47 of the
Organic Law provides for the right of the Prosecutor’s Office to maintain contacts with
relevant bodies of other countries and international organisations.

The Public Prosecutor’s Office has full control over its own budget, the amount of which
is set by Parliament.

354 Evaluation Report on Georgia, Greco Eval I Rep (2001) 5E Final, Strasbourg, 15 June 2001,
para 47.

355 Ibid. para. 50.
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6.3. Article 6, para. 2

6.3.1.  THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 6, para. 2, of the European Convention:

“Everyone charged with a criminal offence shall be presumed innocent
until proved guilty according to law.”

Article 6, para. 2, requires, inter alia, that when carrying out their duties, the members of
a court should not start with the preconceived idea that the accused has committed the
offence charged; the burden of proof is on the prosecution, and any doubt should
benefit the accused.356

6.3.2.  GEORGIAN LEGISLATION

Article 40 of the Constitution reads as follows:
“1. An individual shall be presumed innocent until the commission of an

offence by him/her is proved in accordance with the procedure
prescribed by law and by a final judgment of conviction.

2. No one shall be obliged to prove his innocence. The burden of proof
shall rest with the prosecutor.

3. A resolution formally designating a person as an accused, an
indictment and a judgment containing a conviction shall be based
only on evidence which has been established beyond reasonable
doubt. An accused shall always be given the benefit of doubt”

Article 10, part 1 of the Code of Criminal Procedure reiterates Article 40, para. 1, of the
Constitution, but refers to “an accused” instead of “an individual” to be considered
innocent. This means that an individual may not benefit from the presumption of
innocence until he/she is recognised as an accused in accordance with the procedure
established by the Code of Criminal Procedure. Part 2 repeats the Article 40, para. 2,
guarantee and adds that the prosecution is entitled to discontinue pursuing the
prosecution. The rest of Article 10 repeats the constitutional provisions without
changes.357

Article 439, part 5 of the Code of Criminal Procedure stipulates that the presumption of
innocence must be adhered to by a judge during the consideration of a case. Until the
rendering of a sentence or other conclusive judgment, a judge has no right to pronounce
himself/herself upon the guilt of an untried person.

The mass media are entitled to broadcast criminal proceedings and their outcomes
without any impediments, although they must be guided by the principle of presumption
of innocence (Article 16, part 3).

356 Barberà, Messegué and Jabardo v. Spain, 6 December 1988, Series A no. 146, paras. 67-68
and 77.

357 See, Conclusions and Recommendations, 6.9.f).
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The principle of presumption of innocence must be observed by the investigator or
where appropriate by the prosecutor in deciding whether to make any materials obtained
in the case of the inquiry and preliminary investigation public (Article 16, part 8).

6.4. Article 6, para. 3.a

6.4.1.  THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 6, para 3.a of the European Convention:
“3. Everyone charged with a criminal offence has the following minimum

rights:
a. to be informed promptly, in a language which he understands and
in detail, of the nature and cause of the accusation against him;”

The three major requirements incorporated in Article 6, para. 3.a, are the following: the
accused must be informed of the charge against him at the time the charge is brought358

or at the commencement of the proceedings; the information about the charge must be
given in a language that the accused can understand; and the offence of which a person
is convicted must be one with which he was charged.

6.4.2. GEORGIAN LEGISLATION

The Code of Criminal Procedure is compatible with Article 6, para. 3.a. It requires the
charges to be set out in the resolution formally designating a person as an accused
and stipulates that the defence must be notified of the resolution.

In particular, inter alia, the following must be stated in the reasoned resolution adopted
by the investigator or, where appropriate, by the prosecutor in accordance with the
procedure provided for by the Code of Criminal Procedure: the terms of the accusation,
i.e. a description of the incriminated act, with reference to the place, date, method or
facility and means of its commission, as well as the results of the act; the evidence,
which must be sufficient to support a reasonable  presumption that the act has been
committed by the person concerned; and the article, part and subparagraph of the
article of the Criminal Code which defines the act as a crime. Where more than one
crime defined in different articles, different parts or different subparagraphs of an Article,
have been committed, the qualification of each of these crimes must be separately
explained (Article 282, parts 1-2).

After having issued the resolution, the investigator or, where appropriate, the prosecutor
must specify the time and place of the bringing of the charge. The charge must be
brought no later than 48 hours from the adoption of the resolution and in case of non-
appearance of the accused in due time, no later than 24 hours from his/her  discovery.
Where the person has been arrested as a suspect, the prosecution is obliged to issue

358 Within the Convention meaning.
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the resolution, bring the charges and interrogate him/her as an accused no later than
48 hours from drawing up the report on the arrest. The prosecution is obliged to ensure
the participation of defence counsel when bringing the charges (Article 283).

Article 284 governs the procedure for bringing the charges. The investigator or, where
appropriate, the prosecutor is obliged to inform the person who has been summoned
and his/her defence counsel of the resolution formally designating the person as an
accused. The summoned person and his/her lawyer must attest in writing that they that
they have been provided with a copy of the resolution. A copy of the resolution together
with the list of the rights and duties of an accused are handed by the investigator or a
prosecutor to the accused and his/her lawyer. Moreover, the investigator or, where
appropriate, the prosecutor, must explain to the accused his/her rights and duties in the
presence of the defence counsel (ibid. part 1).

The aforementioned articles do not provide for the obligation to ensure interpretation or
translation. The general obligation is incorporated in Article 100 of the Code of Criminal
Procedure 359 under which an interpreter must be invited whenever either a suspect, an
accused or a defence counsel does not have, or has a poor, command of the language
of the proceedings and when there is a need of translation of a written text (part 1,
subparagraphs b-c).360 Article 284, part 1, clearly requires that the defence actually
understands the charges that are brought against the untried person; it follows from
this that the help of an interpreter/translator will be necessary in case the defence does
not command the language used in the resolution. This provision is augmented by
Article 76, part 2, of the Code of Criminal Procedure under which an accused must be
handed a copy of the resolution translated in his/her native language or in one he/she
can understand.

The Code of Criminal Procedure also incorporates the third requirement of Article 6,
para. 3.a mentioned above. Under Article 285, part 1, in case of either the alteration or
completing of the charges brought during the preliminary investigation, the investigator
is obliged to issue a fresh resolution formally designating the person as an accused in
accordance with Articles 283-284.

Article 472 of the Code of Criminal Procedure governs the procedure under which the
gist of the charges is to be explained by the judge to the untried person at the beginning
of the judicial investigation. The president of the court session is obliged to explain the
qualification of the act and the penalty prescribed for it, and the basis and amount of any
civil action brought against the untried person. If there is more than one  accused
involved in the case, the explanation must be given to each of them.

6.5. Article 6, para. 3.b

6.5.1.  THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 6, para. 3.b of the Convention:

359 See also below as concerns compatibility with Article 6.3.e.
360 The rules concerning an interpreter are also applied to a person mastering sign language

being invited to take part in the proceedings (Article 100, part 3 of the Code of Criminal
Procedure).
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“3. Everyone charged with a criminal offence has the following minimum
rights:

…
b. to have adequate time and facilities for the preparation of his
defence;”

The right enshrined in Article 6, para. 3.b, implies that a defence lawyer must be appointed
in sufficient time to allow proper preparation to take place.361 A defendant’s meeting with
his/her lawyer must be unrestricted and confidential and no prior authorisation from
either a judge or a prosecutor should be needed. A judge must explain this right to an
untried person when authorising pre-trial detention. As for the prison authorities, they
must ensure adequate facilities to enable legal visits to take place in confidence and
out of hearing of the prison authorities. The free communication of a defendant with his/
her lawyer is regarded as absolutely central to the concept of a fair trial and where there
are allegations that adequate facilities have not been provided the judge must decide
whether the trial can go on without violating Article 6, para. 3.b.362

6.5.2.  GEORGIAN LEGISLATION

The Constitution of Georgia does not provide for the guarantee enshrined in Article 6,
para. 3.b. It secures the right to defence: “the right to defence shall be guaranteed”363 and
“the arrested or detained person is entitled to request the assistance of a defender upon
his/her arrest or detention. The request shall be met.”364 These articles have nonetheless
been invoked before the Constitutional Court in a case in which the claimant alleged that
certain norms of the Code of Criminal Procedure affecting the modalities of the right to
defence were unconstitutional. The Constitutional Court has read the right to have adequate
time and facilities for the preparation of one’s defence into the constitutional provisions
guaranteeing the right to defence and ruled upon the constitutionality of the impugned
norms. In particular, in its judgment of 29 January 2003, the Constitutional Court declared
as unconstitutional the norms limiting the duration of meetings of a suspect or an accused
and their defence counsel to one hour.365

The Code of Criminal Procedure provides for the right of an accused to appeal against
the charges brought, and to have sufficient time and facilities for the preparation of his
defence. The Code of Criminal Procedure provides for a right to unimpeded legal visits.
A person arrested or detained or placed in a medical establishment for undergoing a
medical expertise must have the possibility to meet his/her lawyer in private without any
limitation as to the number and duration of the visits, unless otherwise provided for by
the Code of Criminal Procedure, to have access to legislative acts and juridical literature,
and to have access to paper and other stationary for drawing up complaints, petitions
and other documentation (Article 136, part 6).

The Code of Criminal Procedure provides for the right of defence counsel to unimpeded
meetings with the defendant in private and without any surveillance, without any limitation
as to the number and duration of legal visits by the administration of the place of

361 Decision of the Commission in the case of X and Y v. Austria. 15 DR 160.
362 Campbell and Fell v. the United Kingdom, 28 June 1984, Series A no. 80.
363 Article 42, para. 3.
364 Article 18, para. 5.
365 Article 73, part 1, subparagraph d), last provision (“no more than one hour”); Article 284 part

2, last provision (“the meeting with the defence counsel shall not exceed 1 hour”).
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deprivation of liberty and the body of investigation, save in the exceptional cases provided
for by Article 73, part 1, subparagraph d) and Article 84, part 2, subparagraph b).

As for the procedural obligation of the administration of the place of arrest and detention,
in accordance with Article 137, part 1, of the Code of Criminal Procedure, the
administration is obliged to ensure that legal visits can take place in private, after
defence counsel has produced an order issued by the Bar and his/her ID. The meeting
with a lawyer must take place without any limitation as to the number and duration save
in the exceptional cases provided for by Article 73, part 1, subparagraph d).

In its judgment of 29 January 2003, the Constitutional Court refused to rule on the
constitutionality of the reference in Article 84, part 2, subparagraph b) and Article 137,
part 1 to the exceptions set out in Article 73, part 1, subparagraph d) on account of them
being so called technical norms.366

The Regulations on Remand Detention,367 which govern the procedure for keeping the
accused and the untried (referred to as the prisoners) in places of remand detention
and the conditions in such places, are compatible with the Article 6, para. 3.b
requirements. Under Article 19, para. 9, a prisoner is entitled to unlimited meetings with
his/her defence counsel as regulated by the Code of Criminal Procedure. Legal visits
are to be conducted without any separating barrier and without any limitation as to
number or duration. A prison officer is entitled to observe the meeting visually, without
overhearing.

Article 13 of the Regulations on the Remand Detention governs the sending and receiving
of letters by a prisoner. Under para. 8, letters must be sent within 3 days from being
handed to the administration, which is compatible with the case-law on Article 6, para.
3.c.368 What seems to fail to be compatible with the Convention is the provision that
states that  correspondence must be censored, which does not provide for any exception
with regard to correspondence between a prisoner and his/her defence counsel (ibid.
para. 2).

The Court has held that an interference will contravene Article 8 unless it is “in accordance
with law”, pursues one or more of the legitimate aims referred to in paragraph 2 of that
article and, furthermore, is “necessary in a democratic society” in order to achieve
them.369 These requirements seem not to be provided for by Article 13 of the
Regulations.370

As to the compatibility with the requirement that a defence lawyer must be appointed in
sufficient time to allow proper preparation to take place, Article 83, part 2 of the Code of
Criminal Procedure reads as follows:

“If a suspect or an accused is arrested he/she shall be given no less than 3 hours to
decide on and invite a lawyer chosen by him/her. If the defence counsel chosen by the
suspect or accused fails to appear within the given term, an inquirer, an investigator or,
where appropriate, a prosecutor shall be obliged to offer the suspect and accused the
services of appointed lawyer. A suspect or accused who has declined the offer of an

366 See, Conclusions and Recommendations, 6.9.g).
367 Approved by Order of the Minister of Justice of 28 December 1999.
368 Domenichini v. Italy, 15 November 1996, Reports 1996-V.
369 Labita v. Italy of 6 April 2000, ECHR 2000-IV para. 175-178.
370 See, Conclusions and Recommendations, 6.9.h).
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appointed lawyer shall be entitled to exercise the right to defence in person until the
appearance of the lawyer chosen by them. If, while arresting the suspect or accused, a
circumstance provided for by Article 81371 of the present Code is revealed, the inquirer,
investigator or prosecutor shall not be entitled to accept the refusal of the arrested
suspect or accused to accept an appointed lawyer and shall appoint one after the expiry
of this term.”

The above provision has been contested before the Constitutional Court as allegedly
infringing upon the right to defence guaranteed by the Constitution.

Regarding the first two sentences of the provision, the Constitutional Court in its
judgment372 held that the provision refers to the minimum and not to the maximum term
within which an accused is obliged to decide on and invite a defence counsel. The Court
has stressed that the impugned norm has to be interpreted in practice as a reasonable
term necessary for the effective exercise of the right to access to defence counsel.373

Therefore, the court refused  to uphold the request to declare this norm unconstitutional.

The Code of Criminal Procedure contains detailed provisions governing access to the
case-file by an accused and his/her defence counsel.

Under the Code of Criminal Procedure studying of the case-file by the defence constitutes
a right. All participants in the proceedings are entitled to request changes in the venue
and dates for the study of the case-file determined by the prosecution after the end of
the preliminary investigation, to decline to study the case-file or to study only a part of it
(Article 401, part 3).

The Code of Criminal Procedure allows for the photocopying of the case-file at the request
of any participant in the proceedings and at his/her expense. All participants in the
proceedings are also allowed to study the evidence, including phone-, photo-, cinema-,
video-, and audio-documentation attached to the case (Article 402, part 2). An accused is
entitled to study the case-file both individually and together with his/her defence counsel
(Article 403, parts 1-3). At the motion of a participant in the proceeding, study of the case-
file may be postponed if there is a good reason for no more than 7 days. If defence
counsel fails to appear in due time, the accused is entitled to invite, or request the
appointment of, another lawyer at the State’s expense within 2 days (Article 404).

The Code of Criminal Procedure provides for the study of all volumes of the case-file by
the participants to the proceedings at once or in sequence. The accused is entitled to
get acquainted with the entire case-file, while a civil party may have access to the
materials filed under the head of the civil claim (Article 405, parts 2-3). When there are
several joined cases, each participant to the proceeding is entitled to study the materials
pertaining to his/her charges. An accused and his/her defence counsel may study other
materials as well if it is necessary for the preparation of the defence (ibid. part 5).

A person studying the case-file is entitled to make extracts and photocopies of any
procedural document at his/her own expense (ibid. part 6). The Code of Criminal
Procedure prohibits the limitation of the defence counsel to study the case-file due to
the reason that it contains a State secret (Article 405, part 8).

371 The circumstances where the defence is mandatory, see bellow.
372 29 January 2003.
373 With regard to the rest of the provision, see bellow.
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Restriction of the time of study of the case-file or coercion of the participant to the
proceedings to hasten the study of the case-file is inadmissible under the Code of
Criminal Procedure unless otherwise provided by the Code. For the study of the case-
file no less than 6 and no more than 8 hours per day must be afforded. If a participant to
the proceedings intentionally prolongs the study of the case-file, the investigator is
entitled to pass a resolution sanctioned by the prosecutor setting reasonable and
sufficient time-limits fir the study (Article 406, parts 1-3).

Before the beginning of the consideration of a case by the court, an accused after his/
her committal to the court for trial, is entitled to 5 days for additional study of the case-file
and 10 days in complex cases. If a defence counsel participating in the trial did not take
part in the preliminary investigation, or if an untried person did not study the case-file
after the end of the preliminary investigation, they are entitled to study the case-file for up
to 10 days and in complex cases up to 30 days before the beginning of the consideration
of the case by the court, and to make relevant extracts and photocopies (Article 429).

The Court is obliged to give sufficient time for the study of the case-file to defence
counsel chosen by the defendant or appointed by the court due to non-appearance of
the lawyer for a period of more than 10 days (Article 445, part 2).

Under Article 563 the failure to secure for either an accused or his/her defence counsel
the right to study all the materials in the file is considered an essential breach of
criminal procedure. If such a breach is established, the judgement must be declared
invalid and set aside in cassation proceedings.

In proceedings against a person in respect of whom a coercive measure of a medical
character may be applied, defence counsel is obliged to study the case-file after having
being notified about the committal of the case to court (Article 669, part 1).

As for the requirement that the judge must inform an untried person of the Article 6, para.
3.b right when authorising pre-trial detention, Article 73, part 1, subparagraph m) of the
Code of Criminal Procedure provides for the right of a suspect to be provided with an
exhaustive explanation of his/her rights from an inquirer or an investigator. Under Article
76, part 2 an accused is entitled to all the rights of a suspect including the aforementioned
right. An accused is also entitled to obtain notification of his/her rights and an explanation
of them in writing from the body conducting the proceedings (Article 76, part 3). The
Code of Criminal Procedure accordingly imposes an obligation on the bodies conducting
criminal proceedings to explain these rights to the defendant and to ensure that they
can be exercised (Article 146, part 5; Article 289, part 1; Article 467).

6.6.  Article 6, para. 3.c

6.6.1.  THE EUROPEAN CONVENTION AND ITS INTEROPERATION

Under Article 6, para. 3.c of the European Convention:
“3. Everyone charged with a criminal offence has the following minimum

rights:
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…
c. to defend himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for legal assistance,
to be given it free when the interests of justice so require;”

6.6.2.  GEORGIAN LEGISLATION

Under the Constitution of Georgia the right to defence shall be guaranteed (Article 42,
para. 3) and an arrested or detained person is entitled to request the assistance of a
defender upon his/her arrest or detention. The request must be met (Article 18, para. 5).

Under the Code of Criminal Procedure, the courts and any other officials in charge of the
criminal proceedings are obliged to ensure that a suspect, accused or an untried
person is guaranteed his/her right to defence. They must explain their rights to them,
enable them to defend themselves with all means permitted by law, and protect their
rights and freedoms. The right to defence must be guaranteed to a person with regard
to whom proceedings concerning the application of a coercive measure of a medical
character are pending as well as to a convict and an acquitted person in case of an
appeal from the court decision.  Participation of a defence counsel or a legal
representative in the proceedings may not deprive the defendant of his/her right to
defence (Article 11).

Article 44, which defines the terms referred to in the Code of Criminal Procedure, includes
in the term “defence party”: a suspect, an accused, a parent or other legal representative
of an accused, and a civil respondent and his/her representative (part 20). An appellant
and a person who has lodged a cassation appeal are omitted from this list. While Article
6 does not guarantee the right to appeal, it requires that if appeal proceedings do take
place, they must be in accordance with the European Convention standards. In the light
of Article 11, the deficiency of Article 44, part 20, may be regarded only as a technical one.
Nevertheless, it is recommended to make appropriate amendments.

The body conducting the criminal proceedings may not restrict a suspect or an accused
in his/her choice of defence counsel (Article 78, part 3).

The Code of Criminal Procedure provides for two possibilities of providing a defendant
with the right to defence: defence based on a contract and defence on the basis of
appointment. Under the former procedure, a suspect, an accused (an untried person is
not referred to), their relatives and other persons are entitled to conclude a contract with
a lawyer (Article 79). Under the latter procedure, the body conducting the proceedings is
obliged to assign a lawyer to the defendant, with his/her consent, at the State’s expense
if they are indigent. Such lack of means is to be confirmed by documentation issued by
a body of Government or Self-government. If such documentation cannot be produced,
the body conducting the proceedings must reach the decision on legal aid.  Legal aid is
financed from the State budget. Defence by appointment may only be resorted to if the
suspect or accused has not hired a lawyer on a contract basis. The State body conducting
the proceedings, as well as the bar association or another association of lawyers may
exempt the suspect or accused from payment for legal assistance in other
circumstances, which are not mentioned above. Where the defendant is exempt by the
body conducting the criminal proceedings, the expenses must be borne by the State
(Article 80).
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At any stage of the proceedings, a suspect, an accused or an untried person is entitled
to waive the right to have a lawyer appointed or to dismiss an appointed lawyer and to
invite another lawyer of his/her own choosing or defend him/herself in person. Such a
waiver is admissible only on the initiative of the defendant him/herself. The defendant is
entitled to change his/her mind and request the appointment of a lawyer or hire a lawyer
of his/her own choosing. The request of a defendant concerning the replacement of an
appointed lawyer or the hiring of another one must be met unless the request is merely
intended to prolong the proceedings or to preclude another participant in the proceeding
from exercising his/her rights (Article 78).374

The Code of Criminal Procedure provides for mandatory defence in certain cases. This
means that the body conducting criminal proceedings is not entitled to accept a refusal
to appoint a lawyer, or to have a lawyer appointed, from a suspect, an accused or an
untried person, or from a person upon whom a coercive measure of a medical character
is to be imposed, or his/her legal representative. The grounds for mandatory defence
are the following: if the defendant is a minor; if the defendant is physically or mentally
handicapped to such a degree as to seriously hamper the right to defence; if the defendant
is incapable of understanding the legal proceedings; if the defendant has committed a
crime punishable by life-imprisonment; if the defendant has been ordered to undergo a
forensic-psychiatric expert evaluation; if there is a conflict between the interests of the
defendants and one of them has a lawyer; or if the interests of the victim or a civil
claimant are defended by a representative (Article 81).

All defence counsels participating in a trial are entitled to exercise all of the rights vested
in their client (Article 445, part 1).

Under Article 83, part 5 if a defence counsel (whether chosen by the defendant or
appointed) is not able to participate in the proceedings on account of either illness,
departure, or other good reason, the body conducting the proceedings is entitled to
postpone any investigative act or hearing, in which the defence counsel was to participate,
but for no more than 10 days. In case of non-appearance of the lawyer within this period,
the investigator, or, where appropriate, the prosecutor or the court must ask the defendant
to hire another lawyer; in case of refusal or non-appearance in due time, they are
obliged to appoint one.

The words “is entitled” has been declared unconstitutional by the Constitutional Court
in its judgment of 29 January 2003.

Article 445 of the Code of Criminal Procedure governs the same issue pending trial. In
the case of a failure of defence counsel to appear before the court, the hearing must be
postponed. The defence counsel may be replaced with the untried person’s consent. If
participation of a defence counsel hired by an untried person is impossible for a long
period (more than 10 days), the court is obliged to postpone the hearing and offer the
untried person the choice of another lawyer or appoint one itself. In deciding on the
replacement of  a defence counsel, the court is obliged to consider the reasonableness
of the decision. If the case involves two or more untried persons, and at the stage of
judicial investigation a defence counsel of one of them fails to appear, the court is
entitled to continue hearing the case with regard to the rest of the untried persons,
unless it infringes upon the interests of the untried persons and affects adversely the
judicial investigation (ibid. parts 2-3).

374 See, Conclusions and Recommendations, 6.9.i).
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Under Article 563, carrying on the proceedings without the participation of a defence
counsel, in a case in which his/her participation was mandatory, is considered to be an
essential breach of criminal procedure. If such a breach is established, the judgement
must be declared invalid and set aside in cassation proceedings.

The Constitutional Court, in its judgment375 has held that limiting number of a defence
counsel an accused or a suspect are entitled to have at their disposal does not infringe
upon the right to defence (Articles 73 and 76).

The Convention provides for the right to legal aid in criminal proceedings, but the Court
has extended the right to free legal assistance to civil cases as well, where the interests
of justice so require.376

Under the Code of Civil Procedure,377 in case a party is not able to pay for legal assistance,
the court is authorised at the motion of the party to invite a lawyer to act for that party at
the State’s expense, if due to the importance or complexity of the case the participation
of a lawyer in the proceedings is expedient. In such a case, the lawyer is to be paid 4 %
of the worth of the subject of the dispute from the State budget (Article 47, part 2).

6.7. Article 6, para. 3.d

6.7.1. THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 6, para. 3.d, of the European Convention:
“3. Everyone charged with a criminal offence has the following minimum rights:
…

d. to examine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him.”

The general principle is that accused persons must be allowed to call and examine any
witness whose testimony they consider relevant to their case and must be able to cross-
examine any witness who is called, or whose evidence is relied on, by the prosecution.
Article 6, para. 3.d, does not give an accused an absolute right to call witnesses or a right
to force the domestic courts to hear a particular witness. Domestic legislation may lay
down conditions for the admission of witnesses and the competent authorities may
refuse to allow a witness to be called if it appears that the evidence will not be relevant.

6.7.2. GEORGIAN LEGISLATION

Under Article 42, para. 6, of the Constitution “the accused shall have the right to request
summonsing and interrogation of his/her witnesses under the same conditions as the
witnesses of the prosecution.”

375 29 January 2003.
376 Airey v. Ireland, 9 October 1979, Series A no. 32.
377 14 November 1997.
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The Constitution does not refer to an untried person, whose status is different under the
Code of Criminal Procedure:378 an untried person is an accused committed to court for
a trial.379

Under Article 110, para. 2, subparagraph e) of the Code of Criminal Procedure, witness
testimony of a witness may be admitted as evidence. It is defined as information about
factual circumstances, to be established in a criminal case. Information provided by a
witness may not be admitted as evidence if he/she fails to indicate the source of the
information or if it is established that due to mental disease or disorder, or because the
witness is under 14 years of age, the witness is not able to perceive, memorise and
recollect the facts correctly (Article 117). Furthermore, the Code of Criminal Procedure
provides for the right of the parties, inter alia, to adduce evidence, take part in its
examination, and express their views on any question arising in the criminal case at
hand on the basis of absolute equality (Article 15, part 3). This principle applies both to
the pre-trial stage and to the proceedings before a court, including appeal proceedings.
At the pre-trial stage, the Code of Criminal Procedure specifically mentions the right of
an accused to request a confrontation with any person who testifies against him as
having committed the crime (Article 76, part 3).

At the proceedings before the court, the equality of the parties is ensured by the president
of the court session. Article 437 refers to the aforementioned as to a right and not as an
obligation of the president of the court session, which may be considered as only a
technical deficiency of drafting of the Code.380

In the context of the rights and duties of the parties, the Code of Criminal Procedure
refers to a witness in general terms and does not differentiate between witnesses for
the defence and for the prosecution. The latter is only done in connection with the
procedure to be followed in the examination of witnesses. In accordance with the principle
of adversarial proceeding, the prosecution or the defence first examines the witness
called at their request, the other party then puts questions to the witness (cross-
examination) and the party having requested the summonsing of the witness then
examines him/her again (re-examination).381 A witness summoned at the request of a
party is to be examined first by the requesting person, then by the persons representing
the party and finally by the representatives of the opposite party and the court. After this
procedure the witness is re-examined by the person who requested the summonsing
of the witness concerned. Witnesses summoned on the initiative of the court are to be
examined in the first place by the court, then by the defence and finally by the prosecution
(Article 479, parts 4-5).

Before the Court of Appeal, any witnesses must be summoned and  examined who
either the appellant or any other participant in the proceedings feels should be examined.
This may include witnesses who were not examined at the trial of first instance. The
parties may agree to limit the number of witnesses to be called, or to refrain from calling
any witnesses (Article 531).

378 Article 44, part 25.
379 See, Conclusions and Recommendations, 6.9.j).
380 See, Conclusions and Recommendations, 6.9.k).
381 Article 475, para. 3.
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6.8. Article 6, para. 3.e

6.8.1.  THE EUROPEAN CONVENTION AND ITS INTERPRETATION

Under Article 6, para. 3.e of the Convention:
 “3. Everyone charged with a criminal offence has the following minimum

rights:
…

e. to have the free assistance of an interpreter if he cannot understand
or speak the language used in court.”

The right embodied in para. 3.e was initially held to be absolute.382 Subsequently, the
Court stated the following in the Kamasinski v. Austria case:

“paragraph 3 (e) (Article 6-3-e) does not go so far as to require a written
translation of all items of written evidence or official documents in the
procedure. The interpretation assistance provided should be such as to
enable the defendant to have knowledge of the case against him and to
defend himself, notably by being able to put before the court his version of
the events.”383

6.8.2. GEORGIAN LEGISLATION

Under Article 85, para. 2, of the Constitution “legal proceedings shall be conducted in
the State language. An individual not having a command of the State language shall be
provided with an interpreter…”

The guarantee is elaborated in the Code of Criminal Procedure. In accordance with
Article 17, part 2, a participant to the proceeding who does not command or who has a
poor command of the language in which the criminal proceedings are conducted,384 is
entitled to make statements, give evidence or explain matters, make submissions and
recusals, lodge  complaints, or otherwise act before the court in his/her native language
or in any other language which he/she commands. In such cases, and in studying the
case-file, the participant in the case is entitled to use the services of an interpreter. The
investigative and court case-file, which must be handed to the accused or other participant
to the proceeding in accordance with law, must be translated into his/her native language
or into another language she/she commands. The body in charge of the proceedings is
obliged to explain the aforementioned rights to the person concerned. The work of an
interpreter participating in the proceedings is to be remunerated at the State’s expense
(ibid. parts 3-4).

Thus, the Code of Criminal Procedure refers explicitly to the remuneration of the work
provided by the interpreter at the State expense. That translation is implied in the service
of the interpreter can be inferred from Article 100, part 1, under which an interpreter is to

382 See, Luedicke, Belkacem and Koç v. Germany, 28 November 1978, Series A no. 29, paras.
40 and 48. Croissant v. Germany, 25 September 1992, para. 33.

383 Para. 74.
384 Georgian, in Abkhazia also Abkhazian (Article 17, part 1).
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be summoned where, inter alia, there is a need for translation of a written text. This can
be the case both at the stage of the preliminary investigation and in the proceedings
before the court.

The Code of Criminal Procedure sets out the obligations of an interpreter. These are,
inter alia, the following: to appear before the body in charge of the proceedings; to
translate exactly and fully a statement or written document; and to confirm the authenticity
of the translation. The Code of Criminal Procedure provides for a pecuniary penalty to
be imposed on the interpreter if he/she has evaded his/her duties. The interpreter is
obliged to discontinue his/her participation in the case if he/she has insufficient
knowledge of the language concerned (Article 101). The Criminal Code provides for
criminal responsibility for intentionally incorrect interpretation/translation (Article 370).
Interpreters are to be warned about this responsibility in accordance with Article 459,
part 2, of the Code of Criminal Procedure. The defence is entitled to demand the recusal
of an interpreter under the Code of Criminal Procedure and it must be informed of this
right (Article 459, part 3).

The norms concerning an interpreter are also applied to a person mastering sign
language who is invited to take part in the proceedings (Article 100, part 3 of the Code of
Criminal Procedure).

6.9. Conclusions and Recommendations

Georgian legislation is mostly in compliance with the requirements of Article 6 of the
Convention. However, the following recommendations may be made:

a) to amend Article 242, part 1, of the Code of Criminal Procedure so as to eliminate the
exhaustive enumeration of instances in which an application to a court is permissible;

b) to accelerate enactment of the Law on Public (Treasury) Lawyers (Advocates);

c) to remove the obligation imposed on the defence by the Code of Criminal Procedure
to submit the conclusions of  any expert investigation conducted at its own initiative and
expenses to the authorities;

d) to rephrase Article 351, part 1, of the Code of Criminal Procedure so as to provide for
an  obligation on the part of the court considering the matter of adoption to subject to
scrutiny the issue of public delivery of the decision in every particular case in the light of
other obligations under Article 8 of the European Convention;

e) to include in the procedural legislation provisions requiring the proceedings to be
carried out within a reasonable time and allowing for  a right to appeal against undue
delay;

f) to replace the term “an accused” with “an individual” in Article 10, part 1, of the Code of
Criminal Procedure in line with the constitutional provision;

g) to remove the one-hour limitation on legal visits contained in Article 84, part 2,
subparagraph b) and Article 137, part 1 of the Code of Criminal Procedure;

h) to amend the Regulations on Remand Detention allowing censorship of the
correspondence between a prisoner and his/her lawyer in the light of the Court’s case-law;
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i) to rephrase the articles of the Code of Criminal Procedure concerning the right to
defence so that they refer to a suspect, an accused and an untried person in all cases,
thus guaranteeing the right to defence either by virtue of appointment or on a contractual
basis;

j) to extend the Article 6, para. 3.c right, provided for in Article 42, para. 6 of the Constitution
to untried persons;

k) to provide for an obligation instead of a right of the president of the court session to
ensure the equality of the parties in Article 437, part 2.
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7. ARTICLE 7 - NO PUNISHMENT WITHOUT LAW

7.1. The European Convention and its Interpretation

Under Article 7 of the European Convention:
“1. No one shall be held guilty of any criminal offence on account of any

act or omission which did not constitute a criminal offence under
national or international law at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable
at the time the criminal offence was committed.

2. This article shall not prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was
criminal according to the general principles of law recognised by
civilised nations.”

Article 7 intends to offer “essential safeguards against arbitrary prosecution, conviction
and punishment.”385 It prohibits retrospective application of criminal law to an accused’s
disadvantage, but as has been held in the Kokkinakis v. Greece case,386 Article 7 is not
confined to this prohibition. It also embodies, more generally, the principle that only the
law can define a crime and prescribe a penalty (nullum crimen, nulla poena sine lege)
and the principle that the criminal law must not be extensively construed to an accused’s
detriment, for instance by analogy. It follows from this that an offence must be clearly
defined in law. This condition is satisfied where the individual can know from the wording
of the relevant provision and, if need be, with the assistance of the courts’ interpretation
of it, what acts and omissions make him criminally liable.387 Although, unlike Article 15
of the International Covenant on Civil and Political Rights, there is no express obligation
in Article 7 to apply a new law favourable to an accused, Article 7 does not prohibit such
an application either.388 In Lawless v. Ireland389 the Court agreed with the Commission
that Article 7 did not apply to preventive measures.390

As the European Court has held in the Welch v. the United Kingdom case,391 the concept
of a penalty has an autonomous Convention meaning and the Court is free to assess
for itself whether a particular measure amounts in substance to a “penalty” within the
meaning of this provision. Likewise, although the Commission repeatedly held in early
cases that offences defined as disciplinary by national legislation do not qualify as

385 S.W. v. the United Kingdom, 22 November 1995, Series A no. 335-B.
386 25 May 1993, Series A no. 260-A.
387 Para. 52.
388 Application No. 1169/61 X. v. FRG, Yearbook VI (1963).
389 14 November 1960, Series A no. 1.
390 Paras. 17, 48 (iii).
391 9 February 1995, Series A no. 307-A.
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criminal offences within the meaning of Article 7, the approach has changed since then.
In the Engel v. Netherlands case392 it was established that disciplinary offences may
qualify as criminal offences for the purpose of Article 6 of the Convention.

Under Article 15, para. 2 of the Convention, no derogation from Article 7 is allowed.

7.2. Georgian Legislation

7.2.1. COMPATIBILITY WITH ARTICLE 7, PARA. 1

Under Article 42, para. 5, of the Constitution of Georgia, no one may be held responsible
for an act (under the notion of “an act” either an act or an omission is implied), which
was not considered to be an offence at the time of its commission. A law which neither
mitigates nor abrogates criminal responsibility, cannot be applied retrospectively.

Under the first paragraph of Article 46 of the Constitution, in time of war or a State
emergency, the President of Georgia is authorised to restrict certain constitutional rights
and freedoms enumerated in the article. The Article 42, para. 5 right is not on the list of
rights, restriction of which is allowed.

The Criminal Code of Georgia393 provides for a more elaborate prohibition of retrospective
application of the criminal law. It states, in particular, that criminalisation and penalisation
of an act (an act or an omission) must be defined by a law which was in force at the time
of its commission. The time of the commission of an act is defined as the one when
either a perpetrator or an accomplice was acting or was supposed to act. The moment
of the actual effect of the act is of no significance (Article 2).

The Criminal Code provides for the retrospective application of any criminal-legal
provisions, which either decriminalise an act or which reduce the penalty for it. Article 3,
part 1, of the Criminal Code expressly stipulates, by contrast, that any criminal-legal
provision, which makes an act criminal or which increases the penalty for it, shall not
have retroactive effect.

If a new criminal-legal provision reduces the penalty for an act, for the commissioning
of which an offender is serving a punishment, the punishment shall be reduced to
within the scope of the new sanction provided for by the new provision (ibid. part 2).

Under Article 3, part 3, of the Criminal Code, if the criminal law has been modified more
than once before a sentence is pronounced, the mildest law shall apply.

A compulsory measure directed towards rehabilitation by means of instruction and a
compulsory measure of a medical character can only apply on the basis of the law in
force at the time of the adjudication upon the case (ibid. part 4).

Until 1958, under the Soviet criminal law, a court was entitled to apply the law by analogy
in exceptional situations. Analogy was abolished by the criminal legislation of the Soviet
Union and the Union Republics. The present Criminal Code of Georgia does not provide

392 8 June 1976, Series A no. 22.
393 Adopted by the Parliament of Georgia on 22 July 1999 and in force since 1 June 2000.
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for the prohibition of analogy to the detriment of an accused in express terms, but its very
first article states that the Criminal Code of Georgia establishes the principle of legality.
Moreover, Article 7 states that the ground for criminal responsibility is an offence, i.e. an
unlawful act, combined with culpability, as provided for by the Criminal Code. Thus, analogy
to the detriment of an accused is excluded in practice under the Criminal Code of Georgia.394

At the same time, extensive interpretation of the criminal law in favour of an accused is
permissible.

The Code of Criminal Procedure provides for the application of the law of criminal procedure
that is in force at the time of inquiry, preliminary investigation or court trial in question.
Amendments made to the law of criminal procedure may entail the repeal or alteration of
a procedural act rendered previously, if this is favourable to a suspect, an accused, an
untried person or to a convict (Article 3). In pursuance to Article 7, para. 4, in the case of
legislative gaps, a provision of criminal procedure may be applied by analogy unless it
infringes upon human rights. Article 133, part 2, prohibits the use of analogy or extensive
interpretation of the law in the application of a coercive measure of criminal procedure.

7.2.1.1 Offences that are not Classified as Crimes and Measures, which are not
Defined as Penalties under the National Legislation

7.2.1.1.1.Administrative Law

The Code of Administrative Violations of Georgia, which was adopted by the Supreme
Council of the Soviet Socialist Republic of Georgia on 15 December 1984 and has been
in force since 1 June 1985, establishes administrative responsibility for administrative
violations as defined by the Code. The administrative penalties are, inter alia,
administrative imprisonment, corrective labour, deprivation of a special right (driving
licence, right to hunting), and confiscation of an item used in the commissioning of an
administrative violation (Article 24).

The Code of Administrative Violations is in compliance with the requirements of the first
paragraph of Article 7 of the Convention in that that a perpetrator of an administrative
violation must be held responsible on the basis of the legislation in force at the time
and at the place of the commission of the violation (Article 9, part 1). Legal provisions
revoking or mitigating responsibility for administrative violations have retroactive force
and accordingly apply to violations committed before enactment of these provisions. In
contrast, legal provisions introducing or aggravating responsibility for administrative
violations may not apply retroactively (ibid. part 2). Part 3 of Article 9 provides that
proceedings concerning administrative violations must be conducted on the basis of
the legislation in force in the place and at the time of the commissioning of the violation.

The Code of Administrative Violations does not as such provide for the prohibition of
analogy to the detriment of a perpetrator in express terms. But the Code defines which
act or omission constitutes an administrative violation and which administrative penalty
is to be imposed on an administrative offender, by which body (official) and in which
proceeding (Article 1, part 2). No administrative measure may be applied to anyone
save on the ground and in a procedure established by law (Article 8, part 1).

394 See, Conclusions and Recommendations, 7.3.a.
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The Code of Administrative Violations does not exclude the possibility of extensive
interpretation of administrative law in favour of a perpetrator. For example, under Article
34, part 2, a body (official) that decides about the administrative violation is entitled to
assume conditions not referred to in the legislation to be mitigating, and apply them.

7.2.1.1.2.Disciplinary Law

The Disciplinary Statute of the Armed Forces of Georgia approved by the Ordinance of 2
September of 1994 of the Head of State of Georgia provides for disciplinary punishments
for the commissioning of disciplinary offences. The Statute contains general provisions
concerning the obligations of servicemen and defines military discipline as the strict
and precise observance of the order established by the laws and military statutes of
Georgia, but the Statute remains silent as to the particular penalty to be imposed for this
or another offence. Although the Statute contains elaborate provisions as to the circle of
officers entitled to impose disciplinary penalties, the circle of those on whom the penalties
may be imposed and as to the list of penalties, the Statute fails to give a clear indication
what offences these penalties may be imposed for.

In particular, Articles 44-46, 56 of the Statute specify the disciplinary penalties, including
placement in a guardhouse for up to 3 and 10 days to be imposed on servicemen in
depending on their military rank. These provisions do not specify on account of which
act or omission these penalties may be imposed. The ranks of superior officers entitled
to impose certain disciplinary penalties are defined in Articles 48-55, 57-60, 63-66.
These articles too do not specify the particular offences which may entail disciplinary
punishment.

Under Article 75 “imprisonment shall be considered one of the most extreme means of
punishment and as a rule shall be applied only in cases in which other measures taken
by the commander (superior) fail to be effective”. Under article 6 of the Statute “the
defence interests of the motherland oblige a commander to demand firmly and without
hesitation observance of military discipline and order, and not to leave any occasion of
a breach of military discipline and order by subordinates without due reaction”. What is
the “due reaction”, a commander is free to determine on his own. In particular, Article 39
of the Statute reads as follows:

“In case of a breach of military discipline and public order by a serviceman,
the commander (superior) shall remind the latter of his official duties
and, if need be, impose a disciplinary penalty on him. Moreover, he shall
be entitled to apply any disciplinary penalty within his competence, which
in his opinion is to have the most instructive influence on the serviceman
who has violated the order.” The vague provisions of the Statute may
serve as a ground for arbitrary application of disciplinary penalties including
placement in a guardhouse up to 3 and 10 days.”

The Disciplinary Statute seems to be in breach of the Article 7, para. 1, requirements395

by failing to specify clearly which conduct is punishable and which punishment applies
to that conduct.396

395 Inter alia, in the Kokkinakis v. Greece case, 25 May 1993, Series A no. 260-A. para. 52, the
Court has held that an offence must be clearly defined in law.

396 See, Conclusions and Recommendations, 7.3 b).
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7.2.1.2. Reference to “Criminal Offence under National or International Law”

Article 4, part 1 of the Criminal Code provides for the imposition of criminal responsibility
on those who have committed an offence on the territory of Georgia as defined by the
Criminal Code of Georgia. The Criminal Code stipulates that an offence is deemed to
be committed on the territory of Georgia if it commenced, continued, ceased or terminated
on the territory of Georgia (ibid. part 2).

Under the Criminal Code of Georgia, citizens of Georgia, as well as stateless persons,
permanently resident in Georgia are criminally liable for acts committed abroad, if the
act constitutes a criminal offence under both the Criminal Code of Georgia and the law
of the State concerned (Article 5, part 1).

Criminal responsibility shall be imposed in accordance with the Criminal Code of Georgia
on a citizen of Georgia, as well as on a stateless person, permanently residing in Georgia,
for having committed an action abroad, while not a crime under the legislation of the state
concerned, but is provided for by the Criminal Code of Georgia, if it is a grave or an especially
grave offence397 directed against the interests of Georgia and/or if criminal responsibility for
this offence is provided by an international treaty to which Georgia is a party (ibid. part 2).

Criminal responsibility shall be imposed in accordance with the Criminal Code of
Georgia on a foreign citizen, as well as on a stateless person who does not permanently
reside in Georgia, for having committed an offence abroad, if it is a grave or an especially
grave offence directed against the interests of Georgia and/or if criminal responsibility
is provided for by an international treaty to which Georgia is a party (ibid. part 3).

International treaties of Georgia are part of the national law of Georgia and they are
directly applicable within its legal order. While Chapter XLVII of the Criminal Code under
the title “offences against humanity, peace, security and international humanitarian law”
incorporated offences provided for by international treaties to which Georgia is a party,
there are still other provisions which make reference to international treaties of Georgia,
e.g. Article 406 prescribes a penalty for the production, purchase or disposal of a
chemical, biological or other weapon of mass destruction prohibited by an international
treaty of Georgia. Article 413 prescribes, inter alia, a penalty for the use of a means,
material or other weapon of mass destruction prohibited by an international treaty of
Georgia and for other war crimes which are provided for by an international treaty of
Georgia and are not punishable by the relevant articles of the Criminal Code.

7.2.2. COMPATIBILITY WITH ARTICLE 7, PARA. 2

The Criminal Code of Georgia does not provide for the exception permitted under Article 7,
para. 2.

7.3. Conclusions and Recommendations

It may be concluded that the legislation of Georgia is to a great extent compatible with
Article 7 of the Convention. However, it is recommended:

397 The Criminal Code defines the categories of grave and especially grave offences.
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a) to provide for an express prohibition of extensive interpretation (including extension
by analogy) to the detriment of an individual in the Criminal Code and the Code of
Administrative Violations;

b) to amend the disciplinary law of Georgia in the light of the above shortcomings  which
conflict with the requirements of Article 7.
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398 Silver and Others v. the United Kingdom, 25 March 1983, Series A no. 61.
399 Andersson v. Sweden, 25 February 1992, Series A no. 226, para. 75.

8. ARTICLE 8 - RIGHT TO RESPECT FOR PRIVATE AND
FAMILY LIFE

8.1. The European Convention and its Interpretation

Under Article 8 of the European Convention on Human Rights:
“1. Everyone has the right to respect for his private and family life, his

home and his correspondence.
2. There shall be no interference by a public authority with the exercise of

this right except such as is in accordance with the law and is necessary
in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of
disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.”

It is clear that Article 8 is divided into two paragraphs. Paragraph 1 sets forth the rights
to be guaranteed to persons, while paragraph 2 states that public authorities may
legitimately interfere with the rights under the conditions it provides. It determines three
requirements for the interference to be regarded legitimate. Under para. 2 interference
must:

a) be in accordance with the law;
b) pursue a legitimate aim (interests of national security, public safety or the

economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, etc);

c) be necessary in a democratic society.
As for the requirements of “law”, two elements are of significance: accessibility and
foreseeability. To meet accessibility requirement “the law must be adequately accessible:
the citizen must be able to have an indication that is adequate, in the circumstances, of
the legal rules applicable to a given case”.398 As for foreseeability requirement, it means
that “a norm cannot be regarded as ‘law’ unless it is formulated with sufficient precision
to enable the citizen to regulate his conduct: he must be able - if need be with appropriate
advice - to foresee, to a degree that is reasonable in the circumstances, the
consequences which a given action may entail.”399

To apply restrictions, there must exist a “pressing social need” and restrictions must be
proportionate to the legitimate aim of the interference. The state must justify any
restrictions of the right and prove that the restriction applied was proportionate to the
aim provided for in para. 2.
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Article 8 of the European Convention places an obligation upon States to respect four
interests - private and family life, home and correspondence. Under the Convention,
States have not only negative obligations - not to interfere with the rights provided for in
Article 8(1), but also positive obligations - to secure the effective enjoyment of these
rights.

In the case of X and Y v. Netherlands,400 the European Court held that the positive
obligation of the state extended to private activities. In this case - which concerned a
sexual assault on a 16-year-old mentally-disabled girl by an adult male - it has not been
possible to bring a criminal charge against the man due to procedural flaw in the Dutch
legislation. Although the respondent Government claimed that there were civil remedies
available to the girl, the European Court held that the absence of an effective criminal
remedy in these circumstances constituted a failure by the Dutch authorities to respect
her right to private life. In this case the European Court held that:

“[Article 8] does not merely compel the state to abstain from ... interference: in addition
to this primarily negative undertaking, there may be positive obligations inherent in an
effective respect for private and family life ... These obligations may involve the adoption
of measures designed to secure respect for private life even in the sphere of the relations
of individuals between themselves.”401

Similarly, in Kroon v. Netherlands, the European Court pointed out that the “essential
object” of Article 8 is “… to protect the individual against arbitrary action by the public
authorities. There may in addition be positive obligations inherent in ‘effective’ respect
for family life [and the other Article 8(1) values].”402

It is important to note that the terms used in Article 8 (like the terms used in other
provisions of the Convention) must be given an “autonomous” meaning. The European
Court is not constrained by any interpretation of the terms by national institutions.

The European Court has avoided laying down rules of interpretation as concerns the
meaning of the rights protected by Article 8. In no case has the Court attempted to give
an exhaustive definition as to what is encompassed by the notions of private or family
life, home or correspondence.

8.1.1. PRIVATE LIFE

As noted, the European Court does not give an exhaustive definition of private life. In the
case of Costello-Roberts v. the United Kingdom, the European Court pointed out that
private life is a broad concept which is “not susceptible to exhaustive definition”.403 In
Niemietz v. Germany the European Court held:

“The Court does not consider it possible or necessary to attempt an exhaustive definition
of the notion of ‘private life’. However, it would be too restrictive to limit the notion to an
‘inner circle’ in which the individual may live his own personal life as he chooses and to
exclude therefrom entirely the outside world not encompassed within that circle. Respect

400 26 March 1985, Series A no. 91, para. 27.
401 Ibid, para. 23.
402 27 October 1994, Series A no. 297-C, para. 31. See also Airey v. Ireland, 9 October 1979,

Series A no. 32,  paras. 32-33.
403 25 March 1993, Series A no. 247-C, para. 36.
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for private life must also comprise to a certain degree the right to establish and develop
relationship with other human beings.”404

Private life thus covers a wide range of issues.

8.1.1.1. Physical and Moral Integrity

The right to respect for private life is a concept which covers the physical and moral
integrity of a person. In the already mentioned case of X and Y v. Netherlands the
European Court made it clear that physical attack by one individual on another is capable
of infringing the private life of that other person.405

At the same time, the European Court takes the view that while some interference with
the moral or physical integrity of an individual may violate his private life, not all such
actions will be regarded as a violation of the individual’s private life. In the case of
Costello-Roberts v. the United Kingdom which concerned corporal punishment inflicted
on a pupil at a private school by a master, the Court took into account both the relatively
slight nature of the punishment and its imposition in a formal school environment and
considered that “the treatment complained of by the applicant did not entail adverse
effects for his physical or moral integrity sufficient to bring it within the scope of the
prohibition contained in Article 8”.406

8.1.1.2. Collection and Storage of Personal Data by the State

The collection of information by state officials about an individual without his consent
will interfere with that person’s right to respect for his private life. In McVeigh and Others
v. the United Kingdom the applicants were questioned, searched, fingerprinted and
photographed under anti-terrorism legislation, and they argued that the subsequent
retention of relevant records constituted an interference with their private life. However,
the European Commission accepted that the information was relevant for intelligence
purposes, and that there was a pressing social need to fight terrorism which outweighed
what it considered as only a minor infringement of the applicants’ right.407

The European Court has accepted that in order to protect national security, States need
to have laws granting the authorities the power to collect and store information in registers
that are not accessible to the public.408 The European Court has also accepted that the
authorities should be able to use this information when assessing the suitability of
candidates for employment in posts that are important for national security. It is the
state’s responsibility to identify those exceptional conditions and special jobs. Yet, the
Court pointed out that States should provide in law minimum standards of protection in
order to prevent the abuse of power by the state. The Court held that:

“There can be no doubt as to the necessity, for the purpose of protecting national
security, for the Contracting States to have laws granting the competent domestic
authorities power, firstly, to collect and store in registers not accessible to the public

404 16 December 1992, Series A no. 251-B, para. 29.
405 X and Y v. Netherlands, 26 March 1985, Series A no. 91, para. 22. See also S.W. v. the United

Kingdom, 22 November 1995, Series A no. 335-B.
406 25 March 1993, Series A no. 247-C, para. 36.
407 Report of the Commission, 25 D.R. 15, 18 March 1981.
408 Leander v. Sweden, 26 March 1987, Series A no. 116, para. 59.
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information on persons and, secondly, to use this information when assessing the
suitability of candidates for employment in posts important for national security.
Admittedly, the contested interference adversely affected Mr. Leander’s legitimate
interests through the consequences it had on his possibilities of access to certain
sensitive posts within the public service. On the other hand, the right of access to public
services is not as such enshrined in the Convention ... and, apart from those
consequences, the interference did not constitute an obstacle to his leading a private
life of his own choosing.”409

8.1.1.3. Access to Personal Information

The inability of access the state’s records containing personal information may give
rise to private life issues. The case of Gaskin v. the United Kingdom is particularly
important in this regard.410 The applicant had been in public foster-care as a child. The
local authority maintained records about his care. When he was an adult, Gaskin wished
to obtain access to the files held about him. The authorities refused to provide the
information. The government emphasised the importance of confidential record-keeping
for an effective system of child-care and argued that it had discharged its responsibility
under the Convention by the measures the local authority had taken to obtain waivers of
confidentiality. However, the European Court held:

“… persons in the position of the application have a vital interest, protected
by the Convention, in receiving the information necessary to know and
understand their childhood and early development.”411

The protection of personal data from disclosure to third parties or the public is of great
important to a person’s enjoyment of private life. In the case of Z v. Finland the European
Court stated that confidentiality of health data should be respected.412

8.1.1.4. Sexual Privacy

Sexual relations fall within the sphere of private life. In Dudgeon v. the United Kingdom,
which concerned consensual homosexual relationship between adult men in private,
the Court described sexual life as being “a most intimate aspect” of private life.413 In this
case the Court held that the very existence of legislation which outlawed homosexual
conduct affected the applicant’s private life.

Gender reassignment has been regarded as falling within the scope of private life. In
the case of Rees v. the United Kingdom (1986) the European Court held that the
Government had not failed to respect the right to private life of a transsexual by refusing
to amend the existing birth registration system to alter the recorded sex of the applicant.
The Court has taken a similar approach in the case of Cossey v. the United Kingdom
(1990).414 Yet, in the case of B v. France the European Court held that the refusal of the

409 Para. 60.
410 7 July 1989, Series A no 160.
411 Ibid, para. 49.
412 25 February 1997.
413 22 October 1981, Series A no. 45, para. 52.
414 See also Van Oosterwijk v. Belgium, Commission Report, 1 March 1979, Series B no. 36, para. 52.
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state to allow the applicant to change her forename to a female one, coupled with the
refusal of the state to amend the contemporary civil status register, created such
difficulties for the applicant in her daily life that the state had not done enough to respect
her private life under Article 8.415

8.1.1.5. Names

The right to choose a first name/surname falls within the scope of private and family life
protected under Article 8 of the Convention as it constitutes a means of personal
identification of individuals.416

8.1.2. FAMILY LIFE

8.1.2.1. Unmarried Parents and the Status of Children

Taking into consideration the social and legal changes in States parties to the European
Convention, the Strasbourg institutions’ interpretation of family life has extended beyond
formal relationships to also cover actual unions of partners.417 Thus, if partners do not
have a formal relationship, the answer to the question of whether or not such a relationship
constitutes family life will depend on the actual situation. The European Commission
pointed out in this respect that “[t]he question of the existence or non-existence of
‘family life’ is essentially a question of fact depending upon the real existence in practice
of close personal ties . . .”.418 In the case of Kroon v. Netherlands, the Court held:

“In any case, the Court recalls that the notion of ‘family life’ in Article 8 is not confined
solely to marriage-based relationship and may encompass other de facto ‘family ties’
where parties are living together outside marriage. ... Although, as a rule, living together
may be a requirement for such a relationship, exceptionally other factors may also
serve to demonstrate that a relationship has sufficient constancy to create de facto
‘family ties’;  ... A child born of such a relationship is ipso jure part of that ‘family unit’ from
the moment of its birth and by the very fact of it. …”.419

Cohabitation of man and woman is thus not regarded a necessary precondition to
constitute a family life.420

The case of Marckx v. Belgium concerned a complaint of an unmarried mother about
the status under Belgian law of her child born out of wedlock.421 Under the then existing
Belgian law children born out of wedlock were only recognised as the children of their

415 25 March 1992, Series A no. 232-C.
416 Stjerna v. Finland, 25 November 1994, Series A no. 299-B; Guillot v. France, 24 October,

1996, RJD 1996-V, N19.
417 Johnston and Others v. Ireland, 18 December 1986, Series A no. 112; Marckx v. Belgium, 13

June 1979, Series A no. 31 and X, Y and Z v. the United Kingdom, 22 April 1997, EHRR 1997-II.
418 K v. the United Kingdom, No. 11468/85, 15 October 1986, 50 DR 199; X, Y and Z v. the United

Kingdom, 22 April 1997, EHRR 1997-II, para. 36.
419 27 October 1994, Series A no. 297-C.
420 Kroon v. Netherlands, Series A no. 297-C, para. 30; See also Berrehab v. Netherlands, 21

June 1988, Series A no. 138.
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mother if the latter formally recognised their maternity. In that case, the European Court
held that the biological link between mother and child creates family life in the sense of
Article 8 also in the case of a mother and illegitimate child as the Convention does not
make a distinction between ‘legitimate’ and ‘illegitimate’ children.422

In the case of Johnston and Others v. Ireland, the European Court went on to find that the
normal development of natural family ties between unmarried parents and their children
required that the latter be placed, legally and socially, in a position akin to that of a child
whose parents were married. Different treatment of children by virtue of their parents’
marital status is prohibited under Convention Article 8 read together with the non-
discrimination provision of Article 14.423

Family life mainly concerns the relationship between husband and wife and parent and
child, but it also covers the relationship between siblings,424 between grandparents and
grandchildren425 and between adoptive parents and children,426 as well as between a
child and his/her foster parents.

8.1.2.2. Custody and Publics Care

8.1.2.2.1.Custody

Since family life may involve a number of relationships, the termination of one of them
(for example, by divorce) should not automatically mean the termination of all family
relationships. In the case of Berrehab v. Netherlands, the European Court accepted that
family life between father and daughter continued to exist despite the divorce between
the father and the mother, since the father maintained a relationship with his daughter.427

If family life is found to exist between a father and a child, placement of the child for adoption
without the father’s consent or knowledge will constitute an interference with family life
protected under Article 8. In the case of Keegan v. Ireland, which concerned the adoption
legislation of Ireland, the European Court regarded the fact that the natural father had no
standing in the adoption process a violation of the right to family life under Article 8.428

Article 8 does not contain a rule on the question of which parent has to be awarded
custody of the children in case of divorce, thus leaving it to the national legislator.
Although it is up to the national legislator to decide whether a mother or a father is to be
awarded custody, the European Court, in the case of Hoffman v. Austria pointed out that
Article 14 of the Convention on prohibition of discrimination is to be taken into account.
The European Court found a violation of Article 8 of the European Convention because
the decision of the national court to grant parental right to the father was made solely on
the basis of the religion of the mother (a Jehovah-witness).429

422 Paras. 31 and 45.
423 18 December 1986, Series A no. 112, paras. 74-76.
424 Olsson v. Sweden, 24 March 1988, Series A no. 130, para. 81; Moustaquim v. Belgium, 18
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Although the state may determine which parent should have custody of a child, the
European Court maintains that the other parent has a right of access in order to preserve
the right to family life under Article 8.430 In the case of Hokkanen v. Finland, a father
contested custody and access in respect of a child living with its grandparents. Although
the father had a right of custody and access, the respondent government did not enforce
these rights. The Court found a violation of Article 8 on the right of access to the child.431

8.1.2.2.2.Public Care

The European Court made it clear that parents should be involved in the decision-
making process concerning the taking of their children into public care to a degree
sufficient to provide them with the requisite protection of their interests. In the case of B
v. the United Kingdom the European Court held that:

“… what therefore has to be determined is whether, having regard to the
particular circumstances of the case and notably the serious nature of the
decisions to be taken, the parents have been involved in the decision-
making process, seen as a whole, to a degree sufficient to provide them
with the requisite protection of their interests. If they have not, there will
have been failure to respect their family life …”.432

The maintenance of contacts between parents and children during the latter’s placement
into public care is an issue to which the European Court attaches great importance.
Although the Court may find that the decision to put a child into public care is compatible
with the Convention, it may also hold that a restriction or refusal of contact between
parents and children does not meet Article 8 requirements.

Two interests are to be taken into consideration in this regard: restriction on
communication between parent and child must be based, on the one hand, on relevant
and sufficient reasons to protect the interests of the child and, on the other hand, on the
need to seek re-unification of the family. The restriction on communication must be
proportionate to the interests served by the restriction. In the case of Andersson v.
Sweden a mother and her son complained that their right to visits and contacts by
telephone or mail was severely restricted during eighteen months. The European Court
found that the respondent state failed to justify the severe measures imposed, giving
rise to a violation of Article 8.433

In the case of Johansen v. Norway the applicant complained about the decision on the
placement of her daughter in a foster home for adoption by the foster parents.434 The
Client and Patient Committee considered Mrs. Johansen to be physically and mentally
unable to care for her daughter and decided to deprive the applicant of her parental
responsibilities in respect of her daughter, to place the latter in a foster home with a
view to adoption, and to deny the applicant access to her. The applicant alleged that
depriving her of her parental rights over her daughter amounted to a violation of Article 8.
The European Court held:

“These measures were particularly far-reaching in that they totally deprived
the applicant of her family life with the child and were inconsistent with the

430 Johnston and Others v. Ireland, 18 December 1986, Series A no. 112, para. 57.
431 23 September 1994, Series A no. 299-A.
432 8 July 1987, para. 65.
433 25 February 1992, Series A no. 226.
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aim of reuniting them. Such measures should only be applied in
exceptional circumstances and could only be justified if they were
motivated by an overriding requirement pertaining to the child’s best
interests ...”.435

The case of Olsson v. Sweden concerned the decision of the Swedish authorities to take
the applicants’ three children (Stefan, Helena and Thomas) into public care.436 Stefan
was placed with foster parents about 100 km away from the applicants. Helena and
Thomas were placed in separate foster homes about 100 km apart and 600 km from
the applicants. The applicants complained to the Commission that the placement of
their children so far away from them amounted to a violation of their right to respect for
their family life. The European Court held:

“… the Court would first observe that there appears to have been no
question of the children being adopted. The care decision should therefore
have been regarded as a temporary measure, to be discontinued as
soon as circumstances permitted, and any measures of implementation
should have been consistent with the ultimate aim of reuniting the Olsson
family.

In point of fact, the steps taken by the Swedish authorities ran counter to
such an aim. The ties between members of a family and the prospects of
their successful reunion will perforce be weakened if impediments are
placed in the way of their having easy and regular access to each other.
Yet the very placement of Helena and Thomas at so great a distance from
their parents and from Stefan must have adversely affected the possibility
of contacts between them. . . .”437

Thus, the European Court made it clear that the decision to place children into public
care should be taken in such a way as to provide easy and regular access of parents to
children.

8.1.2.3. Aliens: Immigration and Expulsion

Article 8 of the Convention does not guarantee aliens the right to settle in a particular
state. Although a state has the freedom to control the entry of aliens on its territory, the
Convention placed some obligations on the state in the context of protection of family life.

The case of Moustaquim v. Belgium concerned the deportation of the applicant to
Morocco.438 The applicant had arrived in Belgium aged 2, all his close relatives were
there and had acquired Belgian nationality. He had received all his schooling in French
and visited Morocco only twice on holiday. The European Court held that his deportation
to Morocco was disproportionate to the aim pursued.

The European Court takes a different approach if an applicant retains some links with
his/her country of origin. In the case of Boughanemi v. France the Court found it probable

434 7 August 1996, 23 EHRR 33, 1996-III.
435 See para. 78.
436 24 March 1988, Series A no. 130.
437 Para. 81.
438 18 February 1991, Series A no. 193.
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that the applicant had retained links with Tunisia; did not claim that he could not speak
Arabic or that he had cut off ties with that country.439 In deciding on the case the Court
also took into account the seriousness of the offences the applicant had committed.
The fact that the applicant had cohabited with a French woman and had a child with her
only subsequent to the making of the deportation order was not regarded decisive by
the Court.

The European Court puts emphasis on a number of factors to be taken into account
when deciding on the deportation of a person. These factors are as follows: the age of
the applicant when he committed the criminal offence in question, the number and
nature of the crime(s), the frequency of the applicant’s visits to his state of origin, the
applicant’s linguistic competence in the language of the national state, etc.

The fact that the family is able to return to join the child may also be a decisive
consideration. The case of Gül v. Switzerland concerned a complaint of a Turkish father
who lived in Switzerland and who had applied unsuccessfully for his 12-year-old son to
be allowed to join him.440 Since there were no obstacles for Mr. Gül preventing him from
developing family life in Turkey while his son had always lived in Turkey, the Court
concluded that Switzerland has not failed to fulfil the obligations arising under Article
8(1) and therefore, there was no violation of Article 8 by Switzerland.

In the case of Ahmut v. Netherlands the Court held that the refusal of the Dutch authorities
to permit Mr. Ahmut’s 15-year-old son to enter the country where he himself had resided
there for some time did not violate Article 8.441 The Court pointed out that the boy had
lived most of his life in Morocco, with which he had strong linguistic and cultural links
and where had had been brought up by other family members.

The European Court made it clear that Article 8 is not violated if spouses are able to be
unified in some other country. A violation of Article 8 may be found in a case in which the
countries of both spouses refuse to provide the other spouse with lawful residence.

8.1.3.  HOME

In general ‘home’ is the place where one lives on a settled basis. In the case of Niemiets
v. Germany the European Court held that business premises may also be covered by
the notion of ‘home’.442 The Court pointed out that given “activities which are related to a
profession or business may well be conducted from a person’s private residence and
activities which are not so related may well be carried on in an office or commercial
premises”, it “may not always be possible to draw precise distinction”.443

The interests protected by ‘home’ include the peaceful enjoyment of residence. More
specifically, it includes protection from wilful damage, nuisance and environmental
nuisance.

439 24 April 1996.
440 19 February 1996.
441 28 November 1996.
442 16 December 1992, Series A no. 251-B, para. 30.
443 16 December 1992, Series A no. 251-B, para. 30.
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8.1.3.1. Protection from Wilful Damage

Article 8 includes a right to have one’s home protected from attacks by the state and its
agents. In the case of Akdivar and Others v. Turkey the European Court having found
that it established that the security forces were responsible for the burning of the
applicants’ houses, concluded that there had been a violation of Article 8.444

8.1.3.2. Protection from Nuisance

The concept of home includes the peaceful enjoyment of residence there. In Powell and
Rayner v. the United Kingdom the applicant argued that the intensity and persistence of
aircraft noise generated by the air traffic in and out of Heathrow airport interfered with his
right to respect for his private life and home. Taking into account the balance to be struck
between the competing interests of the individual and the community, the European
Court held that there was no violation of Article 8 of the Convention.445

8.1.3.3. Protection from Environmental Nuisance

The concept of home also includes protection from environmental nuisance. The case
of López Ostra v. Spain concerned a complaint to the effect that smells, noise and
polluting fumes caused by a waste treatment plant situated near the applicant’s home
constituted an infringement of her right to respect for her home, private and family life.446

Without requiring actual damage to health, the Court pointed out that: “[n]aturally, severe
environmental pollution may affect individuals’ well-being and prevent them from enjoying
their homes in such a way as to affect their private and family health adversely without,
however, seriously endangering their health.”447

The case of Guerra and Others v. Italy was brought before the European Court by
applicants who live approximately a kilometre away from a factory which, because of its
production of fertilisers and caproic acid, was classified as posing a high risk.448 In the
course of its production cycle the factory released large quantities of inflammable gas
and other toxic substances. The activity of the factory, a frequent object of complaints by
the population living in nearby villages, exposed human life and health to immediate
danger. The Court concluded that the inactivity of the Italian Government to effectively
investigate the complaints and to stop the dangerous activity of the factory amounted to
a violation of the applicants’ right under Article 8.

8.1.3.4. Searches of Homes

The right to respect for one’s home includes protection against intrusion by state
authorities in the form of search, seizure or inspection. The state must provide justification
for such actions for the purposes stipulated in para. 2 of Article 8 of the Convention.

444 16 September 1996, 1996-IV-1193, 1 BHRC 137; See also Selcuk and Asker v. Turkey, 24
April 1998, 26 EHRR 477, 1998-II.

445 21 February 1990, Series A no. 172, para. 45
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447 9 December 1994, Series A no. 303-C, para. 51.
448 19 February 1998, EHHR 1998-1
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The European Court has noted that States may deem it necessary to take measures
such as searches of homes to obtain evidence of certain criminal offences. Such
measures are interference in the right to respect for private life or home and the state
must therefore provide justification for such measures under para. 2 of Article 8, in that
it must show that the measures are relevant and sufficient and not disproportionate to
the aim pursued. States must also ensure that the relevant legislation and practice
afford individuals adequate and effective safeguards against abuse.

In the case of Camenzind v. Switzerland which concerned the Swiss legislation on
home searches and the safeguards against abuse, the European Court pointed out the
following elements in this respect:449

1. A search may only be affected under a written warrant issued by a limited number
of designated senior public servants and carried out by officials specially trained
for the purpose.

2. These officials have an obligation to stand down if circumstances exist which
could affect their impartiality.

3. Searches can only be carried out in dwellings and other premises if it is likely
that a suspect is in hiding there or if objects or valuables liable to seizure or
evidence of the commission of an offence are to be found there.

4 They cannot be conducted on Sundays, public holidays or at night “except in
important cases or where there is imminent danger”.

5. At the beginning of a search the investigating official must produce evidence of
identity and inform the occupier of the promises of the purpose of the search and
that person or a relative or other household member must be asked to attend.

6. In principle, there will also be a public officer present to ensure that the search
does not deviate from its purpose.

7. A record of the search is drawn up immediately in the presence of the persons
who attended and if they so request, they must be provided with a copy of the
search warrant and of the record.

8. Searches for documents are subject to special restrictions.
9. Suspects are entitled to representation whatever the circumstances.
10. Anyone affected by an “investigative measure” who has “an interest worthy or

protection in having the measure ... quashed or varied” may complain to the
federal court.

11. A “suspect” who is found to have no case to answer may seek compensation for
any loss sustained.450

Taking into account the safeguards provided in the Swiss legislation the European
Court found that there had not been a violation of Article 8.

Although search warrants will generally require prior judicial authorisation if they are to
be regarded as proportionate under Article 8, it was made clear in the case of Niemietz
v. Germany the fact that a judicial warrant has been obtained will not always be sufficient
to comply with Article 8, para. 2. When a search warrant is not issued such measure will
only be compatible with Article 8 where the other legal rules governing the search
contain sufficient protection for the applicant’s rights under that provision.

449 16 December 1997.
450 Ibid, para. 46.
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8.1.4. CORRESPONDENCE

The right to respect for one’s correspondence is a right of uninterrupted and uncensored
communication with others. The literal meaning of ‘correspondence’ has been expanded
to include telephone communications451 and teletext.452 The development of new
technologies may further extend interpretation of the right to respect for one’s
correspondence.

The interception of communications has generally been regarded as constituting an
interference with more than one of the interests protected by Article 8, such as the right
to respect for private life and correspondence. Two issues - intercepting correspondence
and telephone - are of particular significance in this context.

8.1.4.1. Interception of  Correspondence

The right to respect for one’s correspondence is particularly important in the context of
detained persons. In the case of Golder v. the United Kingdom the European Court held
that the decision to prevent a prisoner from corresponding with his legal advisor violated
Article 8.453

In the case of Campbell v. the United Kingdom the applicant complained that
correspondence to and from his solicitor and the Commission was opened and read
by the prison authorities. The European Court pointed out that correspondence of a
prisoner with his lawyer is privileged under Article 8 and, therefore, any interference with
this right required especially strong justification. The Court held:454

“...This means that the prison authorities may open a letter from a lawyer
to a prisoner when they have reasonable cause to believe that it contains
an illicit enclosure which the normal means of detection have failed to
disclose. The letter should, however, only be opened and should not be
read. Suitable guarantees preventing the reading of the letter should be
provided, e.g. opening the letter in the presence of the prisoner. The
reading of a prisoner’s mail to an from a lawyer, on the other hand, should
only be permitted in exceptional circumstances when the authorities have
reasonable cause to believe that the privilege is being abused in that the
contents of the letter endanger prison security or the safety of others or
are otherwise of a criminal nature. What may be regarded as ‘reasonable
cause’ will depend on all the circumstances but it presupposes the
existence of facts or information which would satisfy an objective observer
that the privileged channel of communication was being abused.455

The case of Niedbala v. Poland concerned a complaint by a prisoner about the
interception of his letter to the Ombudsman and its delay.456 With regard to the law
governing prisoner’s correspondence the Court held the following:

451 Klass v. Germany, 6 September 1978, Series A no. 28, para. 41.
452 Christie v. the United Kingdom, 27 June 1994, No. 21482/93, 78-A DR 119.
453 21 February 1975, Series A no. 18.
454 25 March 1992, Series A no. 233.
455 See para. 48.
456 4 July 2000.
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a) There was an absence of legal provisions which could serve as a legal basis for
effectively lodging a complaint against censorship of correspondence of persons
detained on remand;

b) the law allowed for automatic censorship of prisoners’ correspondence by the
authorities conducting criminal proceedings;

c) the law did not draw any distinction between the different categories of persons
with whom the prisoner could correspond and consequently, correspondence
with the Ombudsman was also subject to censorship;

d) The relevant provisions had not laid down any principles governing the exercise
of this censorship and in particular, they failed to specify the manner and the
time-frame within which it should be affected;

f) As the censorship was automatic, the authorities were not obliged to give a
reasoned decision specifying the grounds on which it had been affected.457

As regards correspondence of a non-legal nature, the European Commission and
Court have allowed some state restrictions to be maintained on the right of prisoners to
send and receive different types of correspondence. In the case of Silver and Others v.
the United Kingdom, the Court found no violation of Article 8 in the prison authorities’
censorship of letters. The Court found that such censorship is within the state’s margin
of appreciation “in the interests of public safety” and “for the prevention of disorder or
crime”.458 Thus, the state is allowed a broad discretion to control prisoners’
correspondence with private individuals, unlike the correspondence with legal
professionals and judicial bodies.

8.1.4.2. Telephone Tapping

In the case of Kruslin v. France, which concerned telephone-tapping, the European
Court held that:

“Tapping and other forms of interception of telephone conversations
represent a serious interference with private life and correspondence
and must accordingly be based on a ‘law’ that is particularly precise. It is
essential to have clear, detailed rules on the subject, especially as the
technology available for use is continually becoming more
sophisticated.”459

The requirement that interference with private life and correspondence must be based
on law means that the interference must have a legal basis and the law in question
must be sufficiently precise and contain a measure of protection against arbitrariness
by public authorities. In Malone v. the United Kingdom the government failed to convince
the Court that its power to intercept phone conversation had a legal basis.460 In the
United Kingdom telephone-tapping was at the time regulated by administrative practice,
the details of which were not published. The European Court held that there was
insufficient clarity about the scope or the manner in which the discretion of the authorities
to listen secretly to telephone conversations was exercised. The Court pointed out that
because it was an administrative practice, it could be changed at any time.461

457 Para. 81.
458 25 March 1983, Series A no. 61, paras. 83-105.
459 Para. 33.
460 2 August 1984, Series A no. 31.
461 Para. 79.



469

In the Kruslin v. France case the respondent Government relied on Articles 81 of the
French Code of Criminal Procedure which states that:

“The investigations judge shall, in accordance with the law, take all
investigative measures which he deems useful for establishing the
truth.”462

Although the French law provided for the above provision, the European Court held that
it was defective since the law did not provide guarantees against arbitrary use of the
power it conferred, such as specific rules and procedures for telephone-tapping and
guarantees against abuse. The Court pointed out in this regard that:

“Above all, the system does not for the time being afford adequate
safeguards against various possible abuses. For example, the categories
of people liable to have their telephones tapped by judicial order and the
nature of the offences which may give rise to such an order are nowhere
defined. Nothing obliges a judge to set a limit on the duration of telephone
tapping. Similarly unspecified are the procedures for drawing up the
summary reports containing intercepted conversations. ...  the
circumstances in which recordings may or must be erased or the tapes
be destroyed, in particular where an accused has been discharged by an
investigating judge or acquitted by a court.”463

While the applicability of the law providing for telephone-tapping should generally be
foreseeable, this should not be understood as an obligation on the part of the state to
provide advance warning to a person whose telephone might be tapped.464

8.2. Georgian legislation

Several provisions of the Constitution of Georgia govern the rights covered by Article 8 of
the European Convention.465 The most important provision regulating the rights defined
in Article 8 of the Convention is Article 20 of the Constitution which reads as follows:

“1. Every person’s private life, place of personal activity, personal records,
correspondence, conversation by telephone and other kinds of
technical means, and also notifications received by technical means
are inviolable. Restriction of these rights is permitted by a decision of
a court or without such a decision in case of urgent necessity as
provided by law.

2. No one shall be entitled to enter into a home or other property against
the will of their owners and to search without a court’s decision or in
cases of urgent necessity as provided by law.”466

Although the above and the other relevant provisions of the Constitution will be dealt
with in detail in the context of specific issues to be examined, a general remark may be

462 24 April 1990, Series A no. 176-A, para. 17.
463 Para. 35. See also Klass v. Germany, 6 September 1978, Series A no. 28, para. 50.
464 Leander v. Sweden, 26 March 1987, Series A no. 116, para. 51.
465 Among others, see Articles 20, 36, 37(3, 5), 41.
466 Author’s translation. It should be noted that most of the English versions of the Constitution of

Georgia do not contain para. 2 to Article 20.
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made on the positive obligation with respect to the rights governed by Article 20(1).
Article 20(1) points out that the rights provided in para. 1 “are inviolable”. Since it is clear
from both the wording of Article 8(1) of the European Convention and its interpretation by
the Strasbourg institutions that not only negative, but also positive obligations should
be derived from Article 8(1), it may be argued that the interpretation of para. 1 of Article 20
of the Constitution should be in line with the European Convention. It will certainly fall
short of the Convention standards if Article 20(1) is interpreted narrowly i.e. only as an
obligation of the state not to interfere with the rights protected.

The positive obligations in securing the rights covered by Article 8(1) will be examined in
the context of the specific rights governed by Georgian legislation.

8.2.1.  PRIVATE LIFE

8.2.1.1.  Physical and Moral Integrity

Georgian legislation protects both the physical and moral integrity of persons. Issue of
moral integrity is regulated at the constitutional level. Article 17(1) of the Constitution
provides that “[a] person’s honour and dignity are inviolable.”

The Code of Criminal Procedure sets out the rules for the carrying out of a personal
search.467 Although, in general, there is a necessity that a warrant of a judge or a ruling
of a court is issued for personal search and seizure, the Code provides that personal
search and seizure may be carried out without them in cases prescribed by law.468

Under the Code, personal search or seizure without a warrant of a judge or a ruling of a
court may be carried out in the following cases:

a) if there are sufficient grounds for suspecting that a person  has with him a
weapon or if he attempts to get rid of evidence incriminating him in the
commission of an offence;

b) in the course of drawing up a record after a suspect has been brought to the
police or another body of inquiry;

c) when arresting the accused, provided there are sufficient grounds for suspecting
that he has with him a weapon, item or document of evidential significance to the
matter;

d) if there are sufficient grounds for suspecting that a person present at the place
of search or seizure conceals the searched for item or document.469

The Code sets out rules, procedures and guarantees against abuse of individuals’
rights by the authorities. The Code requires the participation of witnesses in cases of
personal search,470 provides for compensation for damage caused by any unlawful or
unreasonable search,471 and demands that a record be drawn up of each search.472

The issue of marital rape may be raised under Article 8 of the Convention. The Criminal
Code does not specifically criminalise marital rape. However, Article 137 of the Criminal

467 Article 325.
468 Para. 3, Article 325.
469 Para. 3, Article 325.
470 Article 321.
471 Article 324.
472 Articles 326 and 327.
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Code, which criminalises rape generally is applicable also to marital rape. No judicial
practice has been identified in this regard.

Sexual harassment can be seen as a form of intrusion to one’s private life. Sexual
harassment is criminally punishable under the Criminal Code of Georgia.473

Issues of domestic violence may also be raised under Article 8 of the Convention. The
Convention does not specifically provide criminal sanctions against domestic violence.
However, two articles of the Code are relevant in this regard. Under Article 125 of the
Code beating or other violence that causes physical pain to the injured person is
criminally punishable. Article 126 sets forth the criminal sanctions for systematic beating
or other violence that causes physical or psychological suffering on the part of the
injured person.

Practical measures have also been taken to combat domestic violence. Along with
other measures taken,474 the President of Georgia has adopted a special Order on
Approval of the Action Plan on Combating Violence Against Women for 2000-2002.475

The Action Plan provides for measures to combat violence, including domestic violence,
against women.

The Criminal Code of Georgia contains a number of provisions providing for criminal
liability for violation of physical integrity in different contexts.476

As far as violence by parents against their children is concerned, it is to be pointed out
that in addition to the general provision of the Civil Code of Georgia on the obligation of
parents to take care of the physical, intellectual, spiritual and social development of
their children taking into account the best interests of their children,477 the Code expressly
states that the parents (or one of the parents) may be deprived of their parental rights if
it is found, inter alia, that they (or one of them) abuses their parental rights i.e. by
mistreating the children with cruelty.478

With regard to moral integrity the Civil Code of Georgia states that a person is entitled to
demand in court the retraction of information which defames him/her or otherwise
impinges on his/her honour or dignity, reveals confidential aspects of his/her private
life, or impinges on his/her personal inviolability or business reputation, unless the
person who has disseminated such information can prove that it corresponds to the
true state of affairs.479

The interests referred to in this article [i.e. human values such as honour, dignity and
privacy] must be exercised regardless of the culpability of the person who disseminated
the information. But if the violation has been caused by culpable action, the injured
person may claim damages (compensation for harm). Damages may be claimed in the

473 See Articles 138 and 139 of the Code.
474 See Plan of Action for Improving Women’s Conditions in Georgia for 1998-2000, approved by

Order No308 of the President of Georgia, 18 June 1998; Order of the President of Georgia on
Measures to Strengthen Protection of Women’s Rights in Georgia, N511, 4 August 1999.

475 25 February 2000, N64. Although the Action Plan covers the years 2000-2002, it has been
extended to 2003-2005 by the Presidential Order N14 of 17 January 2003.

476 In particular, Articles 117, 118, 120, 125, 126, 137-140.
477 Article 1198 of the Civil Code.
478 Para. 2, Article 1205.
479 Para. 2, Article 18 of the Civil Code.



472

form of the profit that accrued to the wrongdoer. In case of culpable violation, the injured
person may also claim compensation for immaterial (moral) damage.480

8.2.1.2. COLLECTION, STORAGE AND USE OF PERSONAL DATA BY THE STATE AND
ACCESS TO PERSONAL INFORMATION

Article 41 of the Constitution provides that:
“1. Every citizen of Georgia under rules determined by law has the right to

know information about himself which exists in state institutions as
well as official records existing there, if they do not contain state,
professional or commercial secrets.

2. Information existing in official records connected with health, finances
or other private matters of a person shall not be available to others
without the consent of the affected individuals, except in cases
determined by law, when it is necessary for state security or public
safety, or for the protection of health, rights and freedoms of others.”

The General Administrative Code of Georgia (25 June 1999) regulates, inter alia, issues
relating to collection, storage and use of personal data and access to personal
information.481 Under the Code secret information means any information containing,
inter alia, personal secret which is held by a public agency or was received, processed,
created, or sent by a public agency or public servant in connection with official activities.482

Under Article 10(1) of the Code “[e]veryone has the right of access to public information
kept by an administrative agency, and obtain a copy thereof, unless it contains … .”483

Article 39 of the Code governs access to personal information. It states:

“A person may not be denied access to public information, which allows
his identification, and which shall not be accessible to other persons
under this Code. A person may have access to any personal information
on him that is held by a public agency, and may obtain copies of such
information free of charge.”

Under Article 40(1) a public agency must release public information immediately or not
later than ten days in the cases prescribed by the Code.

The Code also regulates the rules on denial of access to public information. Under
Article 41(1) a person applying for access [to information on him/her held by a public
agency]  must be informed immediately of the denial of the public agency concerned to
release the public information. Further, the Code provides that if access to public
information is denied, the agency must provide the applicant with information concerning
his rights and the procedures for filing a complaint within three days after the decision
to deny access is taken (para. 2).

480 Para. 6, Article 18 of the Civil Code.
481 Under Article 3(4) of the General Administrative Code it does not affect activities of the

Executive that are related to, inter alia, criminal prosecution and criminal proceeding against
a person who committed a crime  operative investigative activities.

482 Article 2(1)(m).
483 See also Article 28 of the Code.
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The Code provides for a procedure for processing personal data. Under Article 43 a
public agency must:

a) collect, process and store only such data as are expressly provided for by law
and are necessary for the proper functioning of the agency;

b) not collect, process, store, or disclose of personal data relating to a person’s
affiliation with any religious, sexual, or ethnic group, or his political beliefs or
world outlook;

c) develop and establish a programme for controlling the conformity of its collection,
processing, and storage of personal data and of the content of the data, with the
agency’s statutory goals and terms;

d) destroy any data that are unrelated to the statutory goal when demanded by a
person or required by a court’s decision; destroy inaccurate, unreliable,
incomplete and irrelevant data and replace them with accurate, reliable, updated
and complete data;

e) store any amended data, indicating the date of their entry, together with the original
data for the period of their existence, but no less than five years;

f) during the collection of personal information about any person, obtain information
directly from that person, and obtain the data from other sources only if all
possibilities of obtaining information from the primary source were exhausted,
except as provided for in Article 28 of the Code, and only if the public agency is
expressly authorised by law to collect, process and store personal data about
persons of a certain defined category;

g) enter information about the collection and processing of personal data and about
any request for data by a third person or a public agency into a public register; the
register must list the date of any request and the name/title and address of the
third person who made the request;

h) immediately notify a data subject at his current address of any request for his
personal data by a third person or a public agency, except as provided for in
Article 28 of the Code;

i) before transferring personal data to another person or public agency take all
reasonable measures for double-checking whether those data are accurate,
relevant, up to date and complete;

j) during the collection, processing and storage of personal data inform the data
subject about the objectives and legal grounds for the processing of his/her
personal data, about whether the person is required to provide the personal
information, about the sources and categories of personal information and about
any third persons who may gain access to the data.

The Code also provides for an obligation of the state not to disclose personal information.
Under Article 44 “[n]o public agency shall disclose information constituting confidential
personal information, except for personal data on officials (including candidates for
official positions), without the consent of the data subject, or on the basis of a motivated
decision that was rendered by a court pursuant to the law.

Under para. 3, a court may render the decision declassifying personal data only if it is
impossible to prove facts which are essential to the case on the basis of other evidence,
and if all possibilities of obtaining the information from other sources were exhausted.
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The Code provides that personal data may be used for the scientific research, provided
the identity of individuals concerned cannot be discovered.484

The Code establishes rules on correction or destruction of personal data. Article 46 of
the Code provides that:

“A person may demand the correction of data or the destruction of illegally
obtained data. The burden of proof concerning the legality of any collection
of personal data shall rest with a public agency. Pending the correction of
any personal data held in a public register a person’s statement
concerning inaccuracy of that information shall constitute public information
and shall be attached to the pubic information. A public agency or public
servant shall render a decision on this matter within ten days.”

Article 47 provides that a person may file a claim in a court demanding the nullification
or amendment of the decision of a public agency or public servant and claim material or
non-material damages for denying access to public information, the creation or and
processing of incorrect public information, the illegal collection, processing, storage or
dissemination of personal data, or illegal disclosing personal data to another person
or public agency.

The Code also prescribes the term for keeping information classified. Under Article
31(1) confidential personal information shall be classified for the lifetime of the data
subject, unless otherwise provided in relevant legislation.

A decision of an administrative agency on such matters may be appealed to a court
under procedures prescribed by law.485

Under Article 11 of the Code:

“A public servant involved in an administrative matter shall not disclose or
use for unofficial purposes any confidential information that was obtained
or created during the administrative matter. A person shall be held liable
for disclosure or use of such information according to applicable
legislation. …”

The Criminal Code of Georgia provides for criminal liability for refusal to provide access
to personal information or official documents or a copy of the documents or material
which directly concerns the data subject’s rights and freedoms or to hinder access to
such information, document or material.486 In addition, the Criminal Code also provides
for criminal liability for illegal collection, storage, use or disclosure of confidential private
or family information. The latter is applicable not only to state authorities, but also to
third parties.487

The collection and storage of personal information is also regulated by the Law on
Conflict of Interests and Corruption in Public Service (17 October 1997) which requires
public officials to submit a declaration of their economic situation. Although this may
constitute an interference with the private life of public officials, it can be noted to be
justified in the interests of the state’s economic well-being.

484 Article 45.
485 See in particular Article 177-184 of the Code.
486 Article 167.
487 Article 157.
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Both criminal and civil legislation of Georgia allows closed judicial hearings if there is
a risk of disclosure of intimate aspects of private and family life.488

The issue of lustration may be raised in the context of data protection and the right of
access to information. Although the issue attracted some public attention during recent
years and although a draft law on lustration has even been prepared, the Parliament of
Georgia has not discussed it.489

8.2.1.3. Sexual Privacy

As noted, sexual relations fall within the sphere of private life. In accordance with the
case-law of the European Court, consensual homosexual relationships between men
are not considered a criminal offence by the Criminal Code of Georgia. The Criminal
Code provides that non-consensual sexual relationships between men are criminally
punishable (Article 138). The same applies to non-consensual relationship between
women, to which Article 138 expressly refers. Article 138, para. 4, of the Criminal Code
also provides that forced act of a sexual character inflicted upon a person who has not
yet reached the age of 14 is considered a criminal offence. No difference in treatment in
terms of age of under-age girls and boys - in homosexual, lesbian and heterosexual
relationships - has been identified in Georgian legislation.490

There is no legislation in Georgia which regulates medical issues concerning a change
of gender. However, the Law on Registration of Civil Acts491 is of interest in the context of
changes of names/surnames since the maintenance of a name not reflecting a person’s
current status may be problematic for a person who has changed his/her gender. The
Law provides that both the record of birth492 and the birth certificate493 contain data, inter
alia, on the gender of a person. No such a data is included in either the record of a
marriage,494 or a marriage certificate.495

The Law governs the rules and procedure for changing names and surnames.496 It lists
the reasons for changing names and surnames, but the Law does not contain an
indication of a change of gender as one of the reasons for change of a name/surname.497

Yet, the Law points out that one of the reasons for change of name/surname may be its
insulting character. Under the Law, a change of name or surname also entails a change
in the relevant details on the personal identification card.

The Law also regulates modifications and amendments to records of civil acts. Although
Article 104 of the Law (which relates to the legal basis for amendments and modifications
of the records of civil acts) does not include a change of gender as a reason for a

488 Article 16(4) of the Code of Criminal Procedure and Article 9 of Code of Civil Procedure.
489 G. Papuashvili, Lustration in East European and Post-Communist Countries and Prospects of

Its Introduction in Georgia, Georgian Law Review, N3/4, 2000, 28-30.
490 Euan Sutherland v. the United Kingdom, 1 July 1997, N25186/94.
491 15 December 1998.
492 Article 25(1)(a).
493 Article 36(a).
494 Article 45.
495 Article 47.
496 See chapter 9 of the Law.
497 Article 74.



476

change of names/surnames, the Law elsewhere does expressly mention change of
names/surnames as a result of change of gender (see Articles 106(1)(d) and 107(1)).

Article 14 of the Law states that information on registration of civil acts is confidential
and its disclosure is prohibited, expect in the cases provided by law.

In general, it may be concluded that the Law on Registration of Civil Acts is very
ambiguous with respect to the change of names/surnames as a result of a change of
gender. Although the Law recognises the possibility of a change of names/surnames
as a result of change of gender it contains procedural gaps and requires adjustments
in order to adequately regulate the change of names/surnames caused by gender
reassignment.

Although problems with regard to a change of names as a result of a change of gender
have not up to now arisen in practice, there is a clear need to solve this issue in
accordance with the case-law of the Strasbourg institutions.

Another aspect of sexual privacy is the right of homosexuals to be protected against
restrictions of their rights based on their sexual orientation. In the light of the standards
of the European Convention it is interesting to identify whether there are any occupations
in both the public and private sectors, first of all in the armed forces, closed to
homosexuals. In the case of Smith and Grady v. the United Kingdom, which concerned
investigations into the applicants’ homosexuality and their subsequent discharge from
the Royal Air Force on the ground that they were homosexual, the European Court found
a violation of Article 8 of the Convention.498

The analysis of Georgian legislation has made it clear that neither the current labour
legislation, nor the draft labour code499 contains provisions discriminating against
homosexuals in terms of occupying certain posts in the public or private sector. In a
similar vein, the legislation governing military issues does not prohibit military service
of homosexuals. The Law on the Status of Military Servants which regulates, inter alia,
issues of dismissal from military service does not provide that homosexuality may be a
ground for dismissals of a military servant from such service.500 Similarly, the Law on
Military Obligations and Military Service provides neither that homosexual may not be
admitted to military service nor that they may be dismissed on the basis of their
homosexuality.501

In practice, issues of refusal to perform military service or dismissal of military servants
on the basis of their homosexuality have not arisen.

8.2.1.4. Names

The Law on Registration of Civil Acts regulates, inter alia, issues of registration of
names and changes of names or surnames.502 At birth, a child is registered in register

498 27 September 1999, 29 EHRR 493, paras. 111 and 112.
499 For the text of the draft labour Code see Georgian Law Review, 5, N4, 2002. The Review is

also available on the internet-site of the Georgian-European Policy and Legal Advice Centre:
[www.geplac.org] .

500 25 June 1998, Article 21(2).
501 17 September 1997. See also the Disciplinary Statute of the Armed Forces of Georgia, 2

September 1994.
502 15 December 1998.
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of civil acts. Both the record of birth and the birth certificate include personal data such
as name and surname. A child is given a name upon the mutual agreement of the
parents.503 A child is given the surname either of the father or the mother or a combined
surname upon the mutual agreement of the parents.

The Law determines the rules and procedure for changing names and surnames.504

Under Article 73 of the Law, citizens of Georgia may change their name and surname
when they reach the age at which they may obtain a personal identification card (para.
1). Change of a name and/or surname is allowed with the consent of his/her parents or
the parent with whom a child lives, or with the consent of a person in loco parentis.505

Under Article 74, a change of a name or a surname may be made for one of the following
reasons:

a)   the name or surname is difficult to pronounce, not well sounding or insulting;
b) an applicant wishes to receive or combine his/her surname with that of his/her

spouse, if this is not already done at the time of registration of the marriage;
c) an applicant wishes to receive the surname of his/her actual carer;
d) an applicant wishes to return to the surname he/she had before marriage, if this

is not already done at the time of registration of the divorce;
e) an applicant wishes to obtain the surname of a relative of lineal ascendant.

The decision on a change of name or surname is made by the Commission on
Registration of Civil Acts within the Ministry of Justice of Georgia.506 The Ministry of
Justice notifies the relevant organs charged with the registration of civil acts and the
applicant within a week.507

A change of name and/or surname also entails a change in the details on the personal
identification card. The Law also sets forth the reasons for refusal of a change of name/
surname, as follows:

a) there is a real danger to the interests of a third person;
b) an applicant’s wish to choose pseudo name as his/her surname or to create

new surname;
c) the applicant is suspected of having committed a crime;
d) the applicant has been convicted of a crime, unless the conviction is overturned.508

Some of the reasons for refusal to change a name or surname provided for in the Law,
are formulated broadly and therefore, are not convincing. For example, it is unclear from
the Law what is meant by “a real danger to the interests of a third person”. From the Law
it is difficult to see how the interests of a third person will be infringed if another persons
wishes to change a name, even if a person wishes to choose the same or a similar
name to the name which the third person has. Without further detail in the Law it will be
difficult to justify the restrictions of the right under para. 2, Article 8 of the Convention.

503 Para. 1, Article 26.
504 See chapter 9 of the Law.
505 Para. 2, Article 73.
506 Para. 3, Article 78. See the Regulation of the Commission on Registration of Civil Acts, 26 June

2000, N128, Ministry of Justice.
507 Ibid.
508 Article 84.
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The other reasons for a refusal to change names are also formulated quite broadly. For
instance, an application for a change of name may be refused on the basis of an
applicant’s conviction, if the conviction is not overturned. Further clarification in the Law
will be necessary to justify such a restriction.

8.2.2.  FAMILY LIFE

It should be noted at the outset that Article 20 of the Constitution of Georgia which
contains a general constitutional provision covering the rights provided for by Article 8 of
the Convention, does not mention “family life”. Rather, the Constitution contains separate
provisions on family life in Article 36. The relevant part of the Article, which is quite
general and declaratory in nature, reads as follows:

“2. The state supports the well-being of the family.
3. The rights of mothers and children are protected by law.”

8.2.2.1. Unmarried Parents and the Status of Children

The Civil Code of Georgia governs, inter alia, family law issues. Article 1106 of the Civil
Code which defines ‘marriage’ for the purposes of the Civil Code, states that “[m]arriage
is the voluntary union of a woman and a man for the purpose of creating a family, which
is registered with an agency of the State Register of Civil Status of Citizens.”509

Although this Article does not expressly refer to ‘family life’, it may be inferred from the purpose
of marriage (‘creating a family’) that a woman and a man may create a family if the marriage
is registered with an agency of the State Register of Civil Status of Citizens. This interpretation
is strengthened by Article 1151 of the Code (the Role of Registration of a Marriage) which
states that “[o]nly a marriage registered with an office of the Register of Civil Status shall give
rise to the marital rights and duties of spouses.” The Civil Code of Georgia does not provide
for the creation of a family in the legal sense unless a marriage is registered in the State
Register.510 In other words, in the eyes of the Civil Code the union of an unmarried man and
woman who cohabit will not be considered a family for the purposes of Georgian legislation.

However, the Civil Code deals with the status of children born out of wedlock. Article 1190
of the Civil Code (Proof of Filiation Between a Child and Unmarried Parents) states:

“1. Filiation between a child and parents not married to each other shall
be determined by joint application of the parents, filed with an office of
the Register of Civil Status.

2. If the parents do not make a joint application, then paternity may be
established in court proceedings on the application of one of the
parents, the guardian (curator) of the child or the person who provides
maintenance for the child, as well as on the application of the child
himself or herself, having attained the age of majority.

3. When establishing paternity, the court takes into account the facts of
cohabitation and a jointly kept household of the mother and the  putative

509 The English version of the Civil Code of Georgia is available on the IRIS internet-site:
[www.iris.ge].

510 See para. 418, Second Periodic Report of Georgia Submitted under Article 40 of the International
Covenant on Civil and Political Rights, CCPR/C/GEO/2000/2, 26 February 2001, 81.
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father prior to the birth of a child, or the joint upbringing and maintenance
of the child, or an evidentiary document that certifies the recognition of
paternity by the defendant.”

Para. 1 of Article 1190 makes it clear that filiation of a child and parents may be made by
joint application of the parents - which does not cause legal problems. Under the Code,
unmarried parents may apply to the Office of the Register of Civil Status to establish
filiations between parents and a child.

However, the Code prescribes a special procedure for the establishment of paternity, if
both parents do not make a joint application. In such cases, a court may decide on the
establishment of paternity. In doing so, the facts of cohabitation and a jointly kept
household of the mother and the  putative father prior to the birth of a child, or the joint
upbringing and maintenance of the child, or an evidentiary document that certifies the
recognition of paternity by the defendant, are taken into consideration by the court  deciding
the matter.

A special procedure for the establishment of paternity is provided only for a father; no
such procedure exists with regard to the establishment of maternity. In the case of
Marckx v. Belgium (1979), the European Court held that which Belgium was in violation
of the Convention because its legislation required the formal recognition by the mother
of her maternity over her child. No such requirement exists in Georgian legislation.511

Under the Civil Code, maternal affiliation is automatically established by the fact of
giving birth to the child. The Civil Code of Georgia does not make a distinction between
a child born in or out of wedlock with regard to maternity.

As for the recording of unmarried parents in the register of birth, Article 1192 of the Code
stipulates that:

“1. If the parents are not married to each other, then the record with respect
to the mother of the child shall be made on the application of the
mother, and the record with respect to the father, on the joint application
of the spouses or by a court ruling.

2. If the mother has died, is declared legally incapable, is deprived of
parental rights or her place of residence cannot be located, the details
of the father of the child shall be recorded on the application of the
father.”

At the same time it should be noted that on 31 July 2002 Georgia became a party to the
European Convention on the Legal Status of Children Born out of Wedlock (1975).512

Having become part of Georgian legislation, this Convention is directly applicable at the
national level. Under Article 2 of the Convention “[m]aternal affiliation of every child born
out of wedlock shall be based solely on the fact of the birth of the child.”

The equal treatment of children born in and out of wedlock is confirmed by various
provisions of the Civil Code. Article 1190 deals with the establishment of paternity. Para.
4 of this Article states that [u]pon establishment of paternity … the children are entitled
to the same rights and duties with respect to the parents and their relatives as are

511 paras. 31 and 45.
512 The text of the Convention is available on the internet-site of the Treaty Office of the Council

of Europe: [http://conventions.coe.int].
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children born of married parents.” Article 1198 on the duties of parents with respect to
children does not make a distinction between children born in and out of wedlock.513

It may be concluded that Georgian legislation ensures equal treatment of children in
and out of wedlock.

8.2.2.2. Custody and Public Care

8.2.2.2.1.Custody

The Civil Code of Georgia states that “parents shall have equal rights and duties with
respect to their children.”514 This rule is applicable even if they are divorced.515

The Civil Code also states that the “[i]f the parents live separate and apart because of
divorce or some other reason, then the custody of an under-aged child shall be
determined by their agreement.”516 However, “[i]n the event of disagreement between
the parents, a court shall resolve the dispute taking into account the interests of the
child.”517

Further, Article 1202 provides that:
“1. A parent who lives separate and apart from his or her child shall have

the right to have relations with the child and shall be required to
participate in his or her upbringing. The parent with whom the child
lives has no right to obstruct the other parent in having relations with
the child and participating in the rearing of the child.

2. A court shall have the right to deprive the parent living separate and
apart from the child of his or her right to have relations with the child for
a specified period of time, if such relations impede the normal
upbringing of the child and have a negative influence on the child.”

The provisions of the Civil Code cited above made it clear that in case of divorce it is up
to the parents of a child to decide on the custody of their child. However, in case of
disagreement between the parents, a court decides to whom the right to custody is
granted bearing in mind the interests of the child. Although the Code does not make
specific provisions about the preferences to be given either to the mother or the father in
terms of custody it may be assumed that such a decision will not be made on the basis
of the religion followed by one of the parents which was found to be discriminatory
under Article 8 read in conjunction with Article 14 of the European Convention (Hoffmann
v. Austria, judgment of 23 June 1993).

Although a national court may grant a custody over a child to one of the parents, the Civil
Code clearly takes into account the interests of the other parent. The Code provides the
other parent with  the right to have relations with the child and even prohibits the parent
with whom the child lives from obstructing the other parent’s relations with the child, in

513 Under para. 1 of Article 1198, “[p]arents shall be entitled and obligated to rear their children,
to take care of their physical, intellectual, spiritual and social development, and to raise them
as decent members of society, taking into account the best interests of the children.”

514 Article 1197 of the Code.
515 Article 1199 of the Code.
516 Para. 1, Article 1201.
517 Para. 2, Article 1201.
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compliance with Article 8 of the Convention.518 The Code even obliges the other parent
to participate in the upbringing of his/her child.

However, the legislation takes into consideration the child’s interests and rules to ensure
that the right of access to a child is not abused. It makes it possible for the court to
deprive the other parent temporarily of the right to have contact with his/her child.

It may be concluded that the provision of the Civil Code of Georgia are in line with the
standards of the European Convention in these respects.

8.2.2.2.2. Public Care

The Civil Code of Georgia provides for the possibility of deprivation of parental rights.
Article 1205(1) states that “[a]s an extraordinary measure, the deprivation of parental
rights may be effected only by a court proceeding.” In addition, the Code lists the reasons
for which the parents or one of the parents may be deprived of their rights, namely “if it
is found that they (or one of them) systematically evade performance of the duty of
rearing the children or abuses the parental rights i.e. by mistreating the children with
cruelty, having a negative influence on them by immoral behaviour, or if the parents are
chronic alcoholics or drug addicts.”519

If both parents are deprived of their parental rights, the child must be placed in the
custody of a guardianship and curatorship agency.520 Even in such cases, under the
Code “[a] guardianship and curatorship agency may allow the parent deprived of parental
rights to visit the child, unless this would negatively influence the child.”521

Although under the Code a parent deprived of his or her parental rights loses all rights
arising out of the relationship with the child with respect to whom he or she has been
deprived of parental rights,522 the Code gives a parent deprived of parental rights the
possibility to restore his parental rights “only in court proceedings [initiated upon] the
application of the child, one of the parents or a guardianship and curatorship agency.”523

Parental rights may be restored only if it is found that the behaviour and living conditions
of the parent have changed, and he or she is able to rear the child, and also if the
restoration of parental rights is in the interests of the child.524

Apart from providing for deprivation of parental rights for reasons attributable to the
parents (so-called subjective reasons, described above)525, Georgian legislation also
deals with child care issues relating to matters not attributable to the parents (objective

518 Mutatis mutandis, Hokkanen v. Finland, 23 September 1994, Series A no. 299-A.
519 Para. 2.
520 Para. 3.
521 Article 1208.
522 Article 1207.
523 Para. 1, Article 1209.
524 Para. 2, Article 1209. In addition the Code states that “[i]f the child is ten years of age or older,

the court shall take into account the child’s preference as well.”
525 See Article 1205(2) “if it is found that they (or one of them) systematically evades performance

of the duty of rearing the children or abuses the parental rights – e. g. by mistreating the
children with cruelty, having a negative influence on them by immoral behaviour, or if the
parents are chronic alcoholics or drug addicts.”.
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reasons). In this respect, the Civil Code provides for the removal of a child without
deprivation of parental rights.526 Article 1210(1) states:

“If leaving the child in the custody of one or both parents is prejudicial to the child for
reasons beyond the control of the parents, a court by its ruling may remove the child
from one of the parents or from both parents without deprivation of their parental rights
and place the child in the custody of a guardianship and curatorship agency.”

The Code also sets forth a rule of return of the child to the parent. Namely, “[i]f the
grounds for removal of the child from the parents cease to exist, then on the application
of the parent(s) the court may decide to return the child to the parent(s), taking into
account the interests of the child.”527

In addition the legislation of Georgia stipulates that “[t]he parent(s) whose rights have
been limited by removal of the child may be allowed to have relations with the child,
unless this would negatively influence the child.”528

A number of conclusions may be drawn from the above examination of the civil legislation
of Georgia. In line with the European Convention and the case-law of the Strasbourg
institutions,529 the Civil Code stipulates that deprivation of parental rights is “an
exceptional measure”. The Code clearly defines the circumstances in which parents
may be deprived of their rights, and these set a high threshold in terms of danger to the
upbringing of a child. So it may be assumed that this measure is proportionate to the
legitimate aim (protection of the interests of a child, his/her health and morals). The
legislation expressly refers to the interest of a child in making a decision on placement
of a child into public care.

One of the most important issues in public care cases is the maintenance of contacts
between parents and children during the latter’s placement into public care. The purpose
of the Civil Code is to strike a balance by stressing, on the one hand, the necessity to
protect the interests of the child and furthering, on the other hand, the reunification of the
family. However, it may be suggested that the negative wording of Article 1211 (“the
parent(s) … may be allowed to have relations with the child …”) may be misinterpreted
in practice. It may be derived from case-law under the Convention that there is a
presumption in favour of contacts between parents and children in public care which
would serve the purpose of their subsequent reunification, provided that such contacts
do not harm the interests of children.530 The presumption in favour of a prohibition of
contacts between parents and children in the Georgian law may be a disproportional
restriction of this right.

One of the important principles established in the case-law under the Convention with
regard to contacts between parents and children while the latter are in public care is
that no practical impediments should be placed on easy and regular access between
parents and children to maintain family ties. The case of Olsson v. Sweden, already
examined, illustrates that placing of children in public care institutions too far from the
place where the parents live creates practical difficulties for parents and children to
maintain contacts. The Civil Code does not contain such a provision. Although enjoyment

526 Article 1210.
527 Para. 2, Article 1210.
528 Article 1211.
529 Among others, see Johansen v. Norway, 7 August 1996, 23 EHRR 33, 1996-III, para. 78.
530 Andersson v. Sweden, 25 February 1992, Series A no. 226.
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of this right greatly depends on judicial practice, it would still be important to include in
the Civil Code a provision on easy and regular access between parents and children to
promote enjoyment of family life and to further reunification of the family.

The Civil Code of Georgia also governs issues of adoption. Under Article 1239(1)
“[a]doption shall be allowed only for the welfare and in the interests of an under-aged, if
it is expected that a relationship of parent and child will be created between the adoptive
parent and the adoptee.” This general provision makes clear that an adoption is made
only for the purpose of the welfare and in the interests of a child. The decision about
adoption is made by a court (Article 1242 of the Civil Code) and is to be registered in an
office of the Register of the Civil Status (Article 1244(2)).

The rules governing adoption are amongst the most important issues in the context of
family life. The Code regulates various types of situations in which adoption may be
allowed. Article 1251 (Consent of the Parents to Adoption) of the Civil Code states that:

1. “Adoption of a child who has parents shall require the consent of the parents.
The consent of the parents to the adoption shall be given in writing.

2. The parents may give their consent to adoption by specific person(s), or give
their consent to placement for adoption without naming specific person(s), which
means they entrust the selection of prospective adoptive parent(s) to a
guardianship and curatorship agency.

3. If the consent to adoption names a specific person, then a guardianship and
curatorship agency shall make an evaluation of whether this adoption is in the
interests of the child.”

The Civil Code also regulates adoption of children born out of wedlock. Under Article
1252: “[a]doption of a child born out of wedlock shall require the written consent of the
mother, after at least 6 weeks from the date of the birth of the child. If the adoption of the
child is sought by a third person, the decision on adoption shall not be made if the father
has filed a petition for establishment of paternity, or for adoption of the child.”531

The legislation of Georgia provides for a procedure for adoption of a child under
guardianship (curatorship). Under Article 1253 of the Civil Code:

“1. The adoption of a child who is under guardianship (curatorship) shall require
the written consent of the guardian (curator), if the child has no parents.

2. The administration of the child-care institution must ascertain, at the [time of]
initial acceptance of the child, whether or not the parent agrees to place the child
for adoption.” 532

The legislation also states the cases in which the consent of the parent(s) is not required
for adoption. Such a consent is not required “if the parent is incapacitated or declared to
be missing.”533

It is important to note that the Civil Code sets forth a rule for adoption of a child whose
parents are deprived of parental rights. Under para. 2 of Article 1254: “Adoption of a child

531 This Article of the Code was amended by the law on 9 June 1999. See Official Gazette of
Georgia, I, 1999, N24(31).

532 This Article of the Code was amended by the law on 9 June 1999. See Official Gazette of
Georgia, I, 1999, N24(31).

533 Article 1254(1) of the Civil Code.
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whose parents have been deprived of parental rights shall be allowed after one year
from the day of deprivation of these rights.”

The Civil Code provides a guarantee for the return of any child adopted in violation of the
established procedure. As noted, consent of parents is a precondition for placement of
their child for adoption (Article 1251(1)). Interest of the parents are protected by the
guarantee set forth in the Code under which “[u]pon petition filed by the [biological]
parents, a court may dissolve an adoption granted without the consent of the parents
where such consent was required, if it finds that the return of the child to the [biological]
parents is in the interests of the child.”534

Although this might be quite a difficult situation as the child could have developed family
ties with the adoptive parents during the procedurally incorrect adoption, the Code
takes into consideration two elements. Firstly, the dissolution must be in the interests
of the child and secondly, the consent of any adoptee who has reached ten years of age
is necessary for the dissolution of the adoption (Article 1266).

The Criminal Code of Georgia provides for criminal liability for the disclosure of
confidential information on adoption against the will of an adopted person.535

It is important to analyse the provisions of the Civil Code on adoption with a view to
determine their compliance with Article 8 of the European Convention and its
interpretation. The European Court attaches great importance to the decision-making
process in the context of adoption. The Code requires consent of both parents for
adoption to be given in writing. Therefore, if consent was not given by one of the parents,
adoption may not take place which is in line with Article 8 of the Convention.

As regards the procedure for adoption of children born out of wedlock under the Civil
Code, it may be suggested that it meets the Convention requirements, namely, those
established in the already examined case of Keegan v. Ireland in which adoption of the
child without the father’s consent or knowledge was found to violate family life protected
under Article 8.536 The Code also meets the standards set in the case of Johnston and
Others v. Ireland, in which the European Court held that a child of unmarried parents
should be placed in a position akin to that of a child whose parents are married.537 The
Civil Code requires not only that written consent be given by the mother for adoption of her
child, but also states that “the decision to allow adoption shall not be made if the father
has filed a petition for establishment of paternity, or for adoption of the child.” Under the
Code even in the case of unmarried couples, adoption may not be made by the mother to
a third party, if the father wishes to establish his paternity or adopt the child.

Similarly, the consent of the parents of a child is required for the child’s adoption even
if the child is under guardianship (curatorship). It stems from Article 1253(1) that adoption
of a child under guardianship (curatorship) requires the written consent of the guardian
(curator), if the child has no parents, but that if the child has parents, they are to give their
consent for adoption. This interpretation is confirmed by para. 2 under which the
administration of the child-care institution must ascertain, at the time of initial acceptance

534 Article 1266; see also Article 1272(4).
535 Article 175.
536 Keegan v. Ireland, 26 May 1994, Series A no. 290, para. 55.
537 18 December 1986, Series A no. 112, paras. 74-76.
538 Para. 1, Article 1.
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of the child, whether or not the parent(s) agree(s) to place the child for adoption. Thus,
parents are involved in the decision-making process of their children’s adoption.

8.2.2.3. Aliens: Immigration and Expulsion

A number of laws govern the status of foreigners in Georgia. Under the Law on the Legal
Status of Foreigners, foreigners are: 1) persons who are not citizens of Georgia and
who have documents certifying citizenship of another state; and 2) persons who have
neither citizenship of Georgia nor documents certifying citizenship of another state.538

Under Article 5(2) of the Law permission to live permanently is given to a foreigner if he/
she is, inter alia: a) a parent, a spouse, an under-age son or daughter or a legally
incapable son or daughter of full age of a citizen of Georgia; b) a parent, a spouse, an
under-age son or daughter or a legally incapable son or daughter of full age of an
immigrant living in Georgia; c) a person under guardianship or curatorship of a citizen
of Georgia; d) a guardian or a curator of a citizen of Georgia;

The Law sets forth the following grounds, on the basis of which a foreigner may be
refused  entry into Georgia: a) if he has committed a crime against peace and humanity;
b) if he has committed a serious criminal offence during the last 5 years; c) in the
interest of national security or public safety; d) if it is necessary for the protection of the
rights and legitimate interests of citizens of Georgia and other persons; e) if he has
been convicted of actions against Georgia, or; f) if he has submitted false documents
for  entry into Georgia.539

The Law on the Legal Status of Foreigners states on circumstances in which foreigners
may be expelled from Georgia, inter alia: a) if the legal grounds, on the basis of which
they were allowed to stay in Georgia, no longer apply; b) if they illegally entered and
stayed in the territory of Georgia; c) if their stay is contrary to the interests of national
security and protection of public order; d) if they wilfully and systematically violate the
existing legislation of Georgia.540

The decision on the expulsion of a foreigner is taken by the Minister of Justice on the
basis of a submission by the Ministry of Internal Affairs, a court and Ministry of Foreign
Affairs.541 Foreigners are obliged to leave the state within the time indicated in the
decision on expulsion. If they do not comply with the decision on expulsion, they will be
forcibly expelled from Georgia.542

Under Article 29(4) a decision on the expulsion of a foreigner may be appealed to a court.

The status of foreigners is also governed by the Law on Immigration (16 October 1997).
Under the Law on Immigration, an immigrant is a foreigner who under the rules
established obtained the right to live permanently in Georgia.543 The status of an immigrant
may be granted, inter alia, to: a) the parents, a spouse, or an under-age son or daughter
or a legally incapable son or daughter of full age, of a citizen of Georgia; b) a parent, a

539 Para. 3, Article 23.
540 Para. 1, Article 29.
541 Para. 2, Article 29. See also the Temporary Regulation on the Carrying out of the Competence

of the Ministry of Justice in the Field of Expulsion of Foreigners from Georgia, Order of the
Minister of Justice N3,  August 2000.

542 Para. 3, Article 29.
543 Para. 1, Article 3.
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spouse, an under-age son or daughter or a legally incapable son or daughter of full age
of an immigrant living in Georgia; c) a person under guardianship or curatorship of a
citizen of Georgia; d) a guardian or a curator of a citizen of Georgia;544

The Law on Immigration provides that a foreigner may be refused immigration to Georgia,
inter alia: a) if he has committed a crime against peace and humanity; b) if he has
committed  a serious criminal offence during the last 5 years or a criminal case has been
initiated against him; c) if his arrival will threaten state security of Georgia, or public order
or if it will negatively affect the morals of the population; d) if he is HIV positive, has
venereal disease or another disease on a list drawn up by the Ministry of Health, or if he
is an alcoholic or a drug addict; e) if he has submitted false documents or documents
lacking legal force in an attempt to obtain permission to live in Georgia and/or an entry
visa; f) if he has already been expelled from Georgia; g) in the interest of national security
or public safety; h) if it is necessary for the protection of the rights and legitimate interests
of citizens of Georgia and other persons; i) if he has been convicted of actions against
Georgia; j) if he has submitted false documents for the entry into Georgia.545

The Law on Immigration also sets out the reasons for expulsion of immigrants from
Georgia; they are, inter alia, as follows: a) if it has been established that he obtained the
right to live in Georgia by submission of false documents or documents lacking legal
force; b) if he has committed a serious criminal offence; c) if he has wilfully and
systematically violated the existing legislation of Georgia; d) if his stay is contrary to
interests of national security.546

The decision on the expulsion of an immigrant is taken by the Minister of Justice on the
basis of a submission of the Ministry of Internal Affairs, the Ministry of Health, the Ministry
of Foreign Affairs, the Ministry of Refugees and Accommodation, judicial bodies and
relevant organs of the Ministry of State Security.547 The Minister may decide either to
expel the foreigner from Georgia, or to refuse the expulsion, or to return the case file to
the body concerned, if the material (evidence and documents) submitted are
incomplete.548

Para. 3 of Article 7 states that in the cases provided under subparas. a), c) and d), the
immigrant must be notified in writing of a decision to expel him, within 10 days from the
date of its adoption. The immigrant is obliged to leave Georgia within 30 days of the
moment of receipt of the decision.

The immigrant has the right to appeal to a court within 10 days against the decision to
expel him. In such cases, the  30 day period within which the immigrant must leave the
state is suspended. It will be resumed upon the entry into force of the decision of the
court.549

Apart from the above, expulsion of foreigners is also regulated by the Instruction on the
Temporary Rules of Expulsion of Foreigners from Georgia adopted by the Minister of

544 Para. 2, Article 3.
545 Para. 3, Article 23.
546 Para. 1, Article 7.
547 Para. 2. Article 7. See also The Temporary Regulation on the Carrying out of the Competence

of the Ministry of Justice in the Field of Expulsion of Foreigners from Georgia, Order of the
Minister of Justice N3,  August 2000.

548 Para. 2, Article 12 of the Temporary Regulation.
549 Para. 3. Article 7.
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Internal Affairs of Georgia.550 The Instruction governs mainly the procedures relating to
expulsion. Under para. 11, within 24 hours of the receipt of an order of expulsion from
the Minister of Justice, the head of the body for Internal Affairs must personally acquaint
the foreigner with the decision to expel him from Georgia, explain his rights and duties
and invite him to leave the territory of Georgia within 3 days voluntarily.

If the foreigner in question does not leave the state voluntarily within 3 days, he will be
expelled by a special police unit.551

It should also be mentioned that under Article 25 of the Law on Citizenship of Georgia
(15 October 1996) “[m]arriage or divorce of a citizen of Georgia with a foreign citizen or
a person without citizenship does not in itself cause a change of citizenship of the
spouses.”

Some conclusions may be drawn on the basis of the legislation governing the status of
foreigners in the context of immigration and expulsion. Under Article 8 of the European
Convention, the right to family life is not violated if family members are able to be unified
in some other country. The legislation of Georgia offers higher protection by granting the
right to live permanently in Georgia to any foreigner who has a family member who is a
citizen of Georgia or immigrant living in Georgia. The legislation also allows any person
under the guardianship or curatorship of a citizen of Georgia or any guardian or curator
of a citizen of Georgia to live permanently in Georgia.

As regards expulsion, although the state may justify the expulsion of foreigners by
invoking interests of national security or public safety or the need to protect the rights
and legitimate interests of others, the legislation of Georgia does not expressly point
out that family ties and other factors such as linguistic and cultural links of a foreigner
with the state of origin must be taken into consideration in any decision on expulsion.

Both laws governing issues of entry of foreigners into Georgia and their expulsion (the
Law on Legal Status of Foreigners and the Law on Immigration) expressly state that a
decision to expel a person may be appealed to a court. However, only the Law on
Immigration provides that in case of appeal to a court the period within which the
foreigner is to leave the country is suspended. This is particularly significant since the
time accorded to a foreigner to leave is arguably too short to appeal to a court against
the decision to expel him.552

It is important to note that recently a new draft law on the legal status of foreigners has
been prepared and submitted to the Parliament of Georgia. The draft law passed its
first reading in Parliament at the beginning of March 2003. The draft law provides that
with its adoption a number of laws, inter alia, on Immigration and on the Legal Status of
Foreigners will be annulled.553

The draft law seeks to regulate the entry into Georgia by foreigners, as well as their stay
and departure; to provide the legal basis for the expulsion of foreigners from Georgia;
and to specify the different types and procedures for expulsion.

The draft law establishes the principles on which it is based. Among other principles it
provides that Georgian legislation on foreigners must respect and protect the principle

550 15 August 2000.
551 Para. 14 of the Instruction.
552 See para. 11 of the Instruction on the Temporary Rules of Expulsion of Foreigners from Georgia.
553 Article 85 of the draft law.
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of unity of the family and that a foreigner who was refused entry into country has the right
to appeal against the decision to both the administrative and judicial organs.554

The draft law sets forth the conditions for refusal of entry into the country. Under Article
16 a foreigner may be refused entry into Georgia if:

a) he does not have the necessary documents for entry into the territory of Georgia;
b) it was established that he violated Georgian law during a previous stay, or that he

was expelled from Georgia in the preceding year, or that he was forcibly removed
from Georgia in the previous three years;

c) he has submitted false information or documents to obtain a visa for entry into
Georgia;

d) he does not have sufficient material resources to stay or live in Georgia or to
return to his country of origin;

e) his stay threatens the public order and security of Georgia, protection of health
and rights and legitimate interests of citizens of Georgia and of  persons living in
Georgia.555

Under the draft law, a foreigner is to be given the reasons for any refusal of entry into
Georgia in writing.

The draft law envisages two sorts of permission to stay in Georgia: a) temporary, with
annual prolongation of the permission to stay; and b) immigration.556

Under the draft law, temporary permission to stay is to be given, inter alia, to any foreigner
who is a member of the family of a foreigner who has the status of immigrant in
Georgia.557 Under the draft law, permission to immigrate to Georgia is given, inter alia,
to any parent, spouse, under-age son or daughter or legally incapable son or daughter
of full age of any citizen of Georgia558

The draft also provides for the termination of the stay of foreigner in Georgia. Under
para. 4 of Article 28 the relevant state institution, while considering whether to terminate
any permission to temporary live or the status of immigrant of a foreigner may take into
consideration, inter alia, his personal links with Georgia and with his family members.559

Apart from the above, the draft law sets out the rules and procedures for the expulsion
of foreigners. A foreigner may be expelled from Georgia, inter alia, if:

a) he has illegally entered or stayed in Georgia;
b) there is no legal basis for his further stay in Georgia;
c) his stay is contrary to interests of national security and the protection of public order;
d) his expulsion is necessary for the protection of health, rights and legitimate

interests of citizens of Georgia and other persons living in Georgia.
e) he systematically violates the existing legislation of Georgia;
f) he has obtained the rights to enter or stay in Georgia by submission of false

documents or documents without legal force.560

554 Article 3.
555 Para 1, Article 16.
556 Article 20.
557 Article 21.
558 Para. 2, Article 22.
559 See also Articles 47 and 51 of the draft law.
560 Article 61.
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The draft law also states that in deciding on the expulsion of a foreigner from Georgia,
the State authorities must take into account, inter alia, the effects of his expulsion on any
of his family members who are legally residing in Georgia.561 A decision on expulsion
may be appealed to a court.562

As to the procedure for expulsion, the draft law provides that a decision to expel a
foreigner from Georgia is sent to the Ministry of Justice, the Ministry of Foreign Affairs,
the Ministry of Internal Affairs and the State Department for the Protection of the State
Border within 24 hours of its adoption.563 Within the next 24 hours, the Ministry of Justice
working in cooperation with the Ministry of Internal Affairs must ensure that the foreigner
in question is informed of the decision to expel him. It must be explained to him that he
is obliged to leave the territory of Georgia voluntarily.564

Although the draft law may be amended in the process of parliamentary debates, it is
clear that the current draft law is more specific not only in determining the rules and
procedures for entry of foreigners into Georgia and issues of expulsion, but also in
spelling out the factors to be taken into consideration in deciding on the entry and
expulsion of foreigners.

8.2.3. HOME

The Civil Code of Georgia determines what constitutes a “home”. It states that “[t]he
place where a natural person chooses his ordinary dwelling is deemed to be the place
of residence of the person. A person may have several places of residence.”565

However, based on a constitutional provision it may be argued that Georgian legislation
does not interpret the notion of ‘home’ narrowly. Article 20 of the Constitution of Georgia,
which governs issues of privacy refers not only to ‘home or other property’,566 but also to
‘place of personal activity’.567 The latter is arguably wider than home and covers business
premises. As was noted in the case of Niemietz v. Germany, “activities which are related
to a profession or business may well be conducted from a person’s private residence
and activities which are not so related may well be carried on in an office or commercial
premises”, it “may not always be possible to draw a precise distinction”.568

Such a broad interpretation is supported by the rules in the Code of Criminal Procedure
concerning the places where a search may be carried out. Under Article 332(3), a
search may be carried out in a home or an office.

8.2.3.1. Protection from Wilful Damage

No legislation of Georgia has been found which allows wilful damage to homes by the
state and its agents.

561 Para. 5(a), Article 65.
562 Article 66.
563 Para. 3, Article 67.
564 Article 68.
565 Para. 1 of Article 20 of the Code.
566 Para. 2.
567 Para. 1.
568 16 December 1992, Series A no. 251-B, para. 30.
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8.2.3.2. Protection from Nuisance

The Civil Code of Georgia governs the right to peaceful enjoyment of one’s home. Under
Article 174 of the Code “the owners of neighbouring tracts of land or other immovable
properties are bound, in addition to the rights and duties prescribed by law, to hold each
other in respect. All such tracts of land or other immovable properties between which a
reciprocal nuisance may arise shall be deemed to be neighbouring ones.”

In addition, the Code sets forth an obligation to tolerate certain nuisances caused by
neighbours.569 Under the Code “the owner of a tract of land or other immovable property
may not prohibit gas, steam, smell, soot, smoke, noise, heat, vibrations or other similar
incidents from invading his property from a neighbouring tract provided that they do not
obstruct the owner in the use of his tract or impair his rights significantly.”570

Along with the obligation to tolerate nuisance, the Code creates a right of the owner of a
tract of land or other immovable property to claim compensation. Para. 3, Article 175
reads as follows: “if the owner is bound to tolerate such a nuisance, he may demand
from the owner of the influencing tract of land the appropriate monetary compensation,
where the nuisance exceeds the use regarded as ordinary at the given place and is
beyond economically permissible limits.”

The Code of Administrative Violations also regulates issues relating to protection from
nuisance, though in a specific context. Article 80 of the Code provides for administrative
sanctions the use of automobiles, airplanes, ships and other movable means or
installations if their noise exceeds certain established standards.571

The analysis of Georgian legislation shows that although it regulates certain issues relating
to protection from nuisance, not all areas are covered. It is obvious that the right to the
peaceful enjoyment of one’s home may be violated not only by neighbours or by the noise
caused by the use of automobiles, airplanes, ships and other movable means or installations.

In the context of protection of persons from nuisances, the legislation should strike a
fair balance between the competing interests of the individual and the community,
including by providing compensation for nuisance caused.

8.2.3.3.  Protection from Environmental Nuisance

In addition to Article 20 of the Constitution of Georgia which protects, inter alia, home in
general, Article 37 of the Constitution deals more specifically with protection from
environmental nuisance. Para. 3 of Article 37 states that “[e]veryone has the right to live
in a healthy environment.”

Para. 5 of Article 37 provides that “[i]ndividual has the right to complete, objective and
timely information on the situation of his working and living environment.”

Along with the Constitution the protection of persons from environmental nuisance is
governed by the Law on Protection of the Environment.572 The Law states that the purpose
of the Law, inter alia, is protection of the fundamental human right to live in a healthy

569 Article 175.
570 Para. 1, Article 175.
571 See also Article 81 of the Code.
572 10 December 1996.
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environment.573 The Law also stipulates that one of the basic principles of protection of
the environment is the principle of access by the general public to information on the
state of the environment.574

The Law determines the rights of individuals in the field of protection of the environment.
Along with the rights stipulated in the Article 37 of the Constitution (the right to live in a
healthy environment and the right to complete, objective and timely information on the
situation of one’s working and living environment),575 Article 6(g) of the Law on the
Protection of the Environment provides that an individual has the right to obtain
compensation for any damage caused by any failure to comply with the requirements of
the legislation of Georgia on protection of the environment.576

In addition, Article 6(h) gives individuals the right to demand from a court a change in
any decision concerning the allocation, projection, building, reconstruction and
exploitation of any ecologically dangerous objects.577

The Criminal Code of Georgia provides for criminal responsibility for violation of the
rules on protection of the environment, if the violation caused damage to the health of
individuals.578

It may be concluded that Georgian legislation provides adequate safeguards for the
protection of individuals from environmental nuisance.

8.2.3.4. Searches of Homes

The Constitution of Georgia expressly protects the sanctity of the home. Under Article
20(2) of the Constitution “[n]o one shall be entitled to enter into a home and other
property against the will of their owners and to search without a court’s decision, in
cases of urgent necessity as provided by law.”

The Constitution admits two situations when the inviolability of homes or other property
may be restricted. Under Article 20(2), a restriction on the right to protection of the home
is permitted only by a decision of a court, or in cases of urgent necessity, as provided by
law.

The rules and procedures for searches of homes or other property are set out in the
Code of Criminal Procedure.579 Article 13(1) of the Code states that: “[t]he inviolability of
a home or other property … is guaranteed by law.”580 Under para. 2 of the same Article:

“An inspection, search and seizure of homes or other property against the will of their
owners … are only allowed by an order of a judge or a court ruling (decree). In case of
urgent necessity, and as determined by law, an inspection, search or seizure may be
carried out without an order of a judge, but the judge should examine their legality and

573 Article 3(1)(b).
574 Article 5(2)(l).
575 Paras. a) and b), Article 6 of the Law on Protection of Environment.
576 In this context see the case of López Ostra v. Spain, 9 December 1994, Series A no. 303-C,

para. 51.
577 Guerra and Others v. Italy, 19 February 1998, EHHR 1998-1.
578 See in particular, Articles 287, 288 and 295 of the Criminal Code of Georgia.
579 20 February 1998. See also Article 6(1)(d) of the Law on National Security Service of

Georgia.
580 Para 1.
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justification within 24 hours from the moment of their submission of the report of the
search and seizure operation. At the same time, the judge shall decide on the
admissibility of any evidence obtained.”

The Code guarantees non-disclosure of information relating to private life and of other
information of a personal nature which the person whose home or property is being
searched asks to be kept confidential. A body of inquiry, inquirer, investigator, prosecutor,
or judge shall warn in writing a witness to the investigative or judicial act of  the
confidentiality of the data.581

Article 13(4) also provides that a person who has suffered from an unlawful disclosure
of data on his private life is entitled to full compensation for any damage caused.

Article 290 of the Code of Criminal Procedure specifies the rules for carrying out the
measures provided in Article 13. It states that “an investigative action associated with a
restriction of the privacy of a home … shall be carried out by order of a judge.”582

Para. 2 provides that in urgent cases seizure, search or inspection of homes or other
property may be carried out without an order of a judge on the basis of a ruling of the
inquirer, investigator or prosecutor. In this case, the judge in whose area of activity the
investigative action was carried out shall be informed within 24 hours and provided with
the materials in the criminal case which justified the investigative action. Within 24
hours of receiving the materials the judge, with the participation of the prosecutor, shall
examine the legality of the investigative action which has been carried out without a
decision of the court. The judge is competent to summon the inquirer, investigator of
prosecutor to give explanations to the persons who carried out the investigative action.
Having examined the materials, the judge shall render a ruling to the effect that either:

a) the completed  investigative action was legal; or
b) the completed investigative action was illegal, in which case he must exclude

any obtained evidence as inadmissible and terminate the criminal case.
Although carrying out of any seizure, search and inspection against the will of their
owners prior to the initiation of a criminal case requires an order of a judge, the Code
provides that in urgent cases such actions may be taken by a motivated ruling rendered
by a body of inquiry.

In such cases, the prosecutor must be immediately notified of the actions carried out.
Once he has been able to study the ruling of the body of inquiry concerning the investigative
action and with the records of the action and any factual evidence obtained, he must
within 24 hours inform the judge within whose jurisdiction the investigative action was
carried out and  present the materials justifying the action prior to the initiation of criminal
proceedings. The judge must, upon receipt of the prosecutor’s motion, within the next
24 hours, with the prosecutor’s participation, examine the legality of the investigative
action. The judge is competent to summon the representative of the body of inquiry
which carried out the investigative action prior to the initiation of a criminal case in order
to seek explanations. Having considered the motion, the judge must take one of the
following decisions:

a) declaring the investigative action carried out prior to the initiation of a criminal
case legal; or

581 Para 3.
582 Para. 1.
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b) declaring the investigative action carried out prior to the initiation of a criminal
case illegal, in which case he must declare any evidence obtained as a result of
the search to be invalid and inadmissible.583

Article 293 sets out the requirements to be met by any order of a judge authorising the
carrying out of any investigative action. Under para. 1, such an order of a judge shall
indicate the date and place of its making, the judge’s surname, and the body or official
which or who requested the petitioned carrying out of the investigative act, with an
accurate indication of its subject-matter and to whom it extends, the period of validity of
the order, the official or body responsible for the execution of the order, and the judge’s
signature certified by the court’s seal.

The Code determines what is meant by ‘urgent’ cases. Under para. 4 of Article 290 a
case is urgent if there is a real danger of the destruction and loss of traces of crime or
evidence; if a person has been caught in the act of committing a crime;  if necessary for
the case thing and if documents have been discovered while carrying out another
investigative action (inspection on the spot, investigation experiment, examination), or if
the order cannot be obtained due to the absence of a judge.

A decision of a judge is not subject to appeal.

The Code of Criminal Procedure sets forth the rules, procedures and guarantees against
abuse with regard to searches of homes and other possessions.

Article 315(1) of the Code determines the purpose of seizure and search. It states that
seizure and search are carried out for the purpose of detection and the security of taking
of an  instrument of crime, an item bearing the traces of crime, items and values
criminally obtained, and other items and documents necessary to ascertain the
circumstances of the case. Articles 316 and 317 of the Code determine what constitutes
grounds for seizure and search.584

The Code also governs the procedure for requesting a warrant of a judge for search and
seizure. Para. 1 of Article 318 provides that if there is a ground for a search or seizure, an
inquirer, investigator or prosecutor must file a reasoned application with a judge to
obtain a warrant  for the relevant investigative action.

Such a petitions must include the following information: where or against whom seizure
or search shall be carried out; the individual or generic characteristics of the item or
document regarded as essential for the criminal case that may be seized; the evidence
showing the necessity of the seizure or search; the period required for the execution of
the warrant; and the official or body entrusted  with the execution of the warrant.585

583 Para. 3, Article 290.
584 Under Article 316 (Grounds for Seizure): “[a]n inquirer, investigator or prosecutor is competent

to seize any items and documents  material to the case  if the gathered evidence gives
grounds for suspecting  that they are kept in a specific place, with a definite person and do
not need to be rearched” Article 317 (Grounds for Search) states: “[a] n inquirer, investigator
or prosecutor is competent to carry out a search if the gathered evidence gives grounds for
suspecting that the items and documents specified in Article 315 are kept at specific residential,
office, or production premises, at such and such place, with such and such person which,
according to the available data, the person is likely to refuse to surrender  voluntarily.”

585 Para. 2, Article 318.
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The Code also regulates the procedure for hearing a petition for seizure and search by
the judge. Under Article 319 the judge accept a petition of an inquirer, investigator or
prosecutor for seizure or search and must authorize the carrying out of the investigative
action if the legal grounds for it exist.  The warrant must also indicate, inter alia, the
premises where seizure or search has been allowed; the citizen, enterprise, institution
or organization to whom the premises belong; the item or document  being sought and
its individual or generic characteristics.

The Code of Criminal Procedure also determines the places where seizure and search
may be carried out. Under Article 322, seizures and searches may be conducted in
offices, homes and other premises,  means of transport or in other places where items
or documents essential to the matter may reasonably be assumed to be (para. 3).

If during seizure or search the need arises for inspection of places or premises which
are not indicated in the warrant or court ruling/decision, an additional warrant or ruling/
decision extending the sphere of search shall be needed. In cases of urgency, seizure
and search may be carried out without a warrant, but with subsequent notification of the
judge, in accordance with the procedure specified in paras. 2 and 3 of Article 290 of the
Code.586

The Code of Criminal Procedure determines the procedures for seizure and search.
Under a seizure or search warrant of a judge or a court ruling (decision) an inquirer,
investigator or prosecutor is entitled to enter a home (or other premises) for the purpose
of finding and seizing an item or document of significance to the matter under
investigation. In the case of resistance, the entry into a home (or other premises)  may
be affected forcibly.587

At the start of a seizure or search, the inquirer, investigator or prosecutor in charge is
obliged to inform the person subjected to the seizure or search – or in his absence, one
of the persons specified in section 3 of Article 321 – of the warrant or court ruling
(decision). The person must confirm in writing that he has been so informed.588

Under para. 3 of Article 323 an inquirer, investigator or prosecutor is obliged to take
measures to prevent disclosure of any details of personal life revealed in the course of
seizure or search with a warrant, as well as during the conduct of the given investigative
action.

Para. 5 of Article 323 states that upon presentation of a warrant or court ruling (decision),
an inquirer, investigator or prosecutor must ask the person concerned to surrender the
items or documents indicated in the warrant or court ruling (decision) voluntarily. In
case of refusal, seizure shall be carried out by force. If the items or documents subject
to seizure are not found in the place indicated in the warrant or ruling (decision) a
search may only be affected in the same premises pursuant to the procedure prescribed
by the Code. In the case of surrender, a record of the seizure must be drawn up; in the
case of  non-surrender or partial surrender, a search must be carried out.589

Under para. 7, items or documents indicated in the warrant or court ruling (decision)
shall be identified and taken out when carrying out a search. Also removed shall be

586 Para. 3, Article 322.
587 Para. 1.
588 Para. 2.
589 Para. 6.
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other items, documents or goods which are of evidential significance to the matter at
hand or which expressly point to the commissioning of another offence, as well as any
goods, the storage of which is prohibited by law. The inquirer, investigator or prosecutor
in charge of the search must note in the record of search why the indicated items or
documents were seized.

Under para. 8 of Article 323, all items and documents seized shall be presented to the
witnesses and other persons present at the search, described in detail in the record and,
if necessary, packed and sealed up. The date and the signatures of the witnesses and of
those who carried out the search must be written on any sealed items. The unsealing of
the packed and sealed item is only permissible in the presence of the witnesses.

The Code of Criminal Procedure also regulates the procedure aimed at protecting
against abuse of rights by the authorities. Under Article 321 of the Code: “Seizure and
search shall be attended by at least two witnesses. A person subjected to seizure or
search may challenge a witness, if there are grounds to suspect that the witness will
disclose information about his personal life or about the very fact that a search has
been conducted.590 Seizure or search may be carried out with the participation of a
specialist or interpreter.591 Furthermore, the Code states that seizure or search shall be
carried out in the presence of the person whose premises are being searched or of at
least one adult member of his family. If their presence cannot be secured, the owner of
the premises or a representative of the local administration or the executive self-
government body must be invited.592

Seizure or search in the premises of an enterprise, institution or organization must be
carried out in the presence of its manager or representative.

Under para. 5 of Article 321, a person whose premise is subjected to seizure or search,
as well as a witness, specialist, manager or representative of an enterprise, institution
or organization have the right to be present during all the acts of the inquirer, investigator
or prosecutor, and to make a statement which is to be entered into the record.

The Code also deals with the procedure of making a record of seizure and search. A
record of seizure or search must be drawn up by the inquirer, investigator or prosecutor
in charge and certified by signatures of the person in charge of seizure or search, the
witnesses, any specialist involved, and the person subjected to the search and seizure,
or in his absence of one of the persons determined by Article 321(3).593 The record must
specify where and under what circumstances each item or document has been found
and whether it was surrendered voluntarily or seized forcibly. All the seized items and
documents must be noted in the record with an indication of their quantity, weight, value
(where possible) and individual and generic features.594

The Code also requires the handing over of a copy of the record of seizure or search.
Under Article 327(1) a copy of the record of seizure or search must be given, against a
receipt, to the person subjected to the search or seizure, or to an adult member of his
family, or to the owner of the house or the representative of the body of local administration
or self-government who attended the seizure, in case of their absence. Similarly, if the

590 Para. 1.
591 Para. 2.
592 Para. 3.
593 Para. 1, Article 326.
594 Para. 2, Article 326.
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seizure or search were carried out on premises belonging to an enterprise, institution
or organization, a copy of the record must be given against a receipt, to the head of the
relevant body.

The Code also regulates compensation for damage caused by any unlawful or
insufficiently motivated seizure and search. Under Article 324(1), if an item or document
of importance to the matter indicated in the search warrant is not found in the course of
a seizure or search, the person subjected to these investigative actions must be offered
an apology. The apology is made in writing if he so requires.

If as a result of seizure or search the searched for item or document is not found, the
inquirer, investigator or prosecutor are obliged to ensure the restoration of order in the
premises and to compensate  for any damage caused to the citizen as a result of the
search and seizure.595

Under para. 3, if in the course of seizure or search the procedure prescribed by law for
carrying out the investigative action was violated, the seized item or document shall have
no evidential effect and may not be used for substantiation of the charge or indictment.

The Criminal Code of Georgia establishes criminal liability for violation of the inviolability
of the home or other possessions. Under Article 160 of the Code, illegal entry into a
home or other property against the will of its owner and/or any illegal search or other
action which violates the inviolability of the home or other possessions is criminally
punishable.

Criminal responsibility for illegal entry into a home or other property and illegal search
applies not only the actions by state officials, but also to actions caused by private
persons.

Analysis of the compatibility of Georgian legislation with the Convention and the case-
law of the European Court shows that the former contains rules, procedures and
guarantees against abuse formulated with sufficient precision. The legislation protects
homes and other property against illegal intrusion, search and seizure. The legislation
of Georgia clarifies the circumstances in which interferences are allowed, provide
appropriate rules and procedures for searches of homes or other property, and affords
adequate safeguards against abuse.

8.2.4. CORRESPONDENCE

Under Article 20(1) of the Constitution of Georgia:

“[e]very person’s private life, … correspondence, conversation by telephone
and other kinds of technical means, and also notifications received by
technical means are inviolable. Restriction of these rights is permitted by
a decision of a court or without such a decision in case of urgent necessity
as provided by law.”596

As has been noted, under the case-law of the Strasbourg institutions the literal meaning
of ‘correspondence’ has been expanded to include telephone communications597 and

595 Para. 2.
596 Author’s translation.
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teletext.598 However, it is clear that Article 20 of the Constitution of Georgia makes a
distinction between ‘correspondence’ and ‘conversation by telephone and other kinds
of technical means’.

8.2.4.1. Interception of Correspondence

Article 20(1) of the Constitution of Georgia makes a distinction not only between
‘correspondence’ and ‘conversation by telephone and other kinds of technical means’,
but also between ‘correspondence’ and ‘notifications received by technical means’.

Although it is difficult to find out the intention of the legislator in making a distinction
between ‘correspondence’ and ‘notifications received by technical means’ at the time
of drafting of this provision, it seems reasonable to assume that the intention of the
legislator was to cover all regular means of communication between persons. This
may include regular correspondence, telefax, telex, electronic mail, etc.

The Constitution of Georgia admits two situations when inviolability of correspondence
may be restricted. Under Article 20(1), a restriction of the right to correspondence is
permitted by a decision of a court or without such a decision in case of urgent necessity
as provided by law.

The precise rules and procedures of, inter alia, interception of correspondence are
governed by the Code of Criminal Procedure599 and the Law on Operative Investigatory
Activity of Georgia.600 Article 13 (Inviolability of Personal Life) of the Code states that:

“No one has the right to wilfully and unlawfully interfere with the private life
of others. The inviolability of the home or other property, correspondence,
parcels, personal records, telegraphic messages, telephone
conversations, information of a personal nature transmitted or received
by other technical means is guaranteed by law.”601

The same Article states that a seizure of postal and telegraphic correspondence or parcels,
and their inspection and withdrawal are only allowed by order of a judge or a court ruling
(decree). In cases of urgent necessity prescribed by law a procedural action of this kind
may be carried without the order of a judge, subject, however, to its lawfulness and
necessity being checked by the judge within 24 hours  from the moment of the action. At
the same time, the judge must decide on the admissibility of any evidence obtained as a
result of the action.602 The Code guarantees non-disclosure of information relating to
private life and information of a personal nature which the person subjected to the
interception believes should be kept confidential. The relevant body of inquiry, inquirer,
investigator, prosecutor or judge must warn each participant in the investigative or judicial
act not to disclose such information. The persons must confirm in writing that they have
been thus warned.603 Personal correspondence and personal telegraphic notifications
may be made public at a court hearing only subject to the consent of the person concerned.
Where such consent is not given, the information must be examined in closed session.

597 Klass v. Germany, 6 September 1978, Series A no. 28, para. 41.
598 Christie v. the United Kingdom, 27 June 1994, N21482/93, 78-A DR 119.
599 20 February 1998.
600 30 April 1999.
601 Para 1.
602 Para 2.
603 Para 3.
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Article 13(4) also provides that a person who has suffered from an unlawful disclosure
of information about his private life is entitled to full compensation for any damage
caused.

Article 290 of the Code of Criminal Procedure (Investigative Action Carried Out on the
Order of a Judge) specifies the procedures for the carrying out of the measures provided
for in Article 13. Although the Code states that an investigative action interferring with
privacy of correspondence, telegraph and other communications of a person shall be
carried out by an order of a judge,604 it also provides that “[i]n urgent cases such an
action may be carried out without an order of a judge by a ruling of the inquirer, investigator
or prosecutor.” A judge must be informed of the investigative action within 24 hours and
provided with the materials showing the necessity of the investigative action. Within the
next 24 hours the judge with the participation of the prosecutor, examines the legality of
the investigative action taken. The judge has the power to summon the persons who
carried out the investigative action to give explanations. After having examined the
materials, the judge must render a ruling declaring:

a) that the investigative action carried out was legal; or
b) that the investigative action carried out was illegal, that any evidence obtained is

thus inadmissible, and that the criminal case is terminated.605

Thus, investigative actions entailing an invasion of private life may in principle only be
carried out after a decision of a court. If exceptionally such actions are conducted, in
cases of urgent necessity without an order of a judge, a judge is entitled in any event to
decide on the legality of the investigative action. In accordance with para. 7 of Article 290,
the decision of the judge is not subject to appeal.

The Code of Criminal Procedure also determines the rules and procedures for carrying
out attachment and seizure of postal and telegraph communications. Under Article 329:

“1. If there is a sufficient ground for suspecting that postal and telegraph
communications contain information on the committed offence,
whereabouts of the wanted suspect or accused, or the documents
and items being of evidential significance to the criminal case, an
inquirer, investigator or prosecutor may petition a judge for attachment
of these posts and telegraph communications.

2. The attachment of post and telegraph communications implies the
prohibition of their delivery to the addressee as well as of his informing
of the fact of their receipt until a special order of the judge,  until the
termination of the case or rendering a sentence.

3. The post and telegraph communications include all kinds of letters,
telegrams, radiograms, parcels, printed matters, postal containers,
messages communicated by telex, fax or other technical means of
communication.

4. In a warrant of attachment and seizure of post and telegraph communications
…  shall be indicated the name of a person who is the addressee of the
post and telegraph communications subject to attachment, the name of
the sender, the address, if known, a kind of the post and telegraph
communications having been attached, the term for attachment, the
name of the post and telegraph institution being charged with the

604 Article 290(1).
605 Article 290.
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retention of the given post and telegraph communications, the right of
an inquirer, investigator, prosecutor  to carry out  an inspection and
seizure of post and telegraph communications.

5. An inquirer, investigator, prosecutor are obliged, on the basis of a
ruling/decision of the court in charge of criminal proceedings, to effect
an inspection and seizure of the post-and-telegraph communication.
The record of inspection and seizure shall, with the post-and-telegraph
communication that has been attached, be immediately forwarded to
the court.

6. A warrant or court ruling (decision) on the attachment and seizure of a
post and telegraph communication shall be submitted by an inquirer,
investigator or prosecutor to the head of the corresponding post and
telegraph office. The failure to execute or disclosure of the warrant or
court ruling (decision) entails responsibility provided by law.

7. The head of the post and telegraph office shall retain the correspondence,
other items specified in the warrant or court ruling/decision, and shall
immediately notify it to the inquirer, investigator or prosecutor.”

The Code of Criminal Procedure provides for guarantees against abuse of the above
powers by the investigative bodies. Under Article 330:

“1. In a post and telegraph office, an inquirer, investigator or prosecutor, in
the presence of at least two witnesses from among the staff of the
office, and with the participation of a specialist - where necessary,
shall open and inspect the post and telegraph communication having
been attached. If the inquirer, investigator or prosecutor finds the data,
item or document being of significance to the criminal case, he shall
seize the corresponding post and telegraph communication or make
a copy thereof.  In the absence of the data, document or item that might
be of evidential significance to the criminal case, the inquirer,
investigator or prosecutor shall give instructions to deliver the inspected
post and telegraph communication to the addressee or to suspend its
delivery for the term specified in the warrant or court ruling (decision).

2. Inspection of the retained communications shall be entered in a record,
indicating which post and telegraph communication was inspected
and seized, which one was to be delivered to the addressee or to be
temporarily arrested, a copy of which correspondence was made,
which technical means were used and what was revealed as a result.
The record shall be signed by the official having effected the inspection
and seizure, as well as by the witnesses and specialist.”

Moreover, the Code provides for compensation for damage caused by unlawful or
insufficiently motivated attachment of postal or telegraph communications. In accordance
with Article 332:

“1. A person having become aware of the attachment seizure and inspection
of a post and telegraph communication being addressed to him or
being sent by him is entitled to file a compliant against the illegality or
groundlessness of the execution of these acts with a competent
investigation board of the Supreme Courts of the Abkhazian and Ajarian
autonomous republics, as well as Tbilisi and Kutaisi regional courts,
where the complaint shall be examined by a judge sitting alone with the
participation of the complainant or his representative. If the complaint is



500

found founded, the judge having issued the warrant shall offer his
apologies in writing to the complainant. The complainant is also entitled
to claim material compensation for the moral damage caused to him
and punishment of the responsible person.

2. Materials, documents, items obtained as a result of the unlawful
attachment, inspection or seizure may not be used as evidence for
substantiation of the charge or indictment.”

As noted, interception of correspondence is governed not only by the Code of Criminal
Procedure, but also by the Law on Operative Investigatory Activity.606 Although the latter
mainly repeats the provisions of the Code of Criminal Procedure with regard to the rules
and procedure for interception of correspondence,607 several aspects of the Law are of
particular significance. Under Article 6(4) of the Law, information obtained as a result of
operative investigative actions which does not relate to any criminal activity of a person,
but which is embarrassing, may not be disclosed or used for any reason against that
person. Such information may not be retained and should be destroyed immediately.
Under the Law a request to carry out an investigatory action is submitted to a judge
competent to deal with the matter concerned.608

In addition, the Law specifies that information may be intercepted not only from traditional
means of communication (for example, regular correspondence), but also from electronic
means of communication such as electronic mail and computer communication (net).609

The Law contains rules and procedures for the carrying out of operative investigatory
measures not only after,610 but also before the initiation of a criminal case.611 Although,
normally the carrying out of such measures even before initiation of a criminal case
requires an order of a judge, the Law provides that in cases of urgent necessity when
delay may cause destruction of factual data significant for the case or when it is
impossible to obtain an order of a judge because of his absence, such measures may
be taken by a reasoned decision (decree) of the head of the relevant investigatory body.
Within 24 hours from the commencement of operative investigatory measure, the relevant
prosecutor concerned is to be informed of it. The latter must, within the next 24 hours,
apply to the relevant court to, so that the court may declare the measures to have been
legal. The court is under an obligation to consider the application of the prosecutor in
camera within 24 hours. After hearing the prosecutor and a representative of the
investigatory body concerned, the judge examines whether the measure that was taken
was in compliance with the law and takes one of the following decisions:

a) a declaration that the investigative action carried out was legal;
b) a declaration that the investigative action carried out was illegal, that any of its

results are thus invalid and that any information thus obtained must be destroyed.
The decision of a judge is not subject to appeal.612

606 30 April 1999.
607 See paras. 3 and 4, Article 7.
608 Article 7.
609 See Articles 1(2)(h) and 7(2)(h).
610 Para. 3, Article 7.
611 Para. 4, Article 7.
612 Para. 5, Article 7.
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The Law on Operative Investigatory Activity also provides that operative investigatory
measures which interfere with the right to secrecy of correspondence and telephone
conversations, are permissible only on the basis of an order of a judge issued in
response to a substantiated petition (decree) from certain officials613 or on the basis a
written application of a victim of illegal action or if there is evidence of illegal action for
which the criminal legislation provides punishment for longer than two years.614

Because of the importance of the rights protected, Georgian legislation makes violation
of the right to freedom from interference with one’s correspondence criminally
punishable. Under Article 159 (Violation of Confidentiality of Personal Correspondence,
Telephone Conversations or Other Means of Communication) of the Criminal Code of
Georgia:

“1. Illegal violation of confidentiality of personal correspondence or parcel,
telephone conversation or conversation by other technical means or
notification received or transmitted by telegraph, fax or other technical
means - is punishable by a fine or by publicly useful work for the
period of sixty to one hundred and twenty hours or correctional work for
the period up to two years or imprisonment for the same period.

2. The same action:
a) for profit;
b) multiple;
c) by the use of the official capacity
d) which caused substantial damage - is punishable by a fine or
imprisonment up to three years, with the deprivation of the right to
having the post or activity up to three years.”

It should be noted that the above provision criminalising the violation of confidentiality of
personal correspondence, telephone conversations or other means of communication,
is applicable not only to interferences by state officials, but also to interferences by
private persons. This is in line with the interpretation of Article 8 of the Convention, which
places both negative and positive obligations upon States.

The right to respect for one’s correspondence is of particular significance with regard to
detained persons. The general provision on prisoner’s correspondence is set forth in
Article 50 of the Law on Imprisonment which reads as follows:

“1. Prisoner has the right to send and receive unlimited number of letters,
under the rules determined and under the control of the prison
administration to use telephones of general use, if the prison
administration has the possibility of this.

2. Correspondence and telephone conversations are made at the
expenses of the prisoner.

 3. Prison administration is in charge of that the letter received on the
name of the prisons are delivered and that the prisoners’ letters are
sent to the addressee.”

613 The list of such officials is determined by the normative acts of the relevant state authorities.
See, para. 2, Article 9.

614 Para. 2, Article 9.
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The legal regulation of prisoner’s correspondence is also contained in several normative
acts. Since almost identical rules are provided in the normative acts, only the Regulation
on the Prisons of General Regime will be examined.615

Under Article 12 of the Regulation of the Prisons of General Regime (Correspondence
by Prisoners): “Each [p]risoner has the right to send and receive an unlimited number of
letters, subject to the rules determined and under the control of the prison
administration.”616 Para. 4 states that post boxes must be placed in specifically
designated places in the prison from which authorised officials may collect letters.
Under para. 5, letters are to be put in sealed post boxes and handed to a representative
of the prison administration. The Regulation also provides that prisoners may send
telex messages. They are to be sent by the prison administration not later than the next
day.

Para. 8 of the Regulation provides that:

“Encoded letters sent by prisoners or addressed to prisoners, or letters
written in jargons or symbols and letters which contain state or service
secret will not be delivered to the prisoners.617 The prisoners concerned
will be notified in writing after which the letter is destroyed. This rule is
also applicable to telex.”

The Regulation also governs the making of proposals, applications and complaints by
prisoners. Under Article 13 of the Regulation (Proposals, Applications and Complaints
by Prisoners), “Every prisoner has the right to submit proposals, applications and
complains orally or in writing.” The prison administration forwards them to the addressee
within 3 days”.

Under para. 6, “The prison administration is prohibited from delaying or inspecting
correspondence sent by a prisoner to a court, prison administration, lawyer or
prosecutor.”

The Regulation on Rules of Carrying out Imprisonment618 also deal with the right to
correspondence. Many of the provisions of this Regulation are similar to those already
referred to. However, some of the provisions are of particular importance. Para. 2 of the
Regulation states that postal items such as envelopes and stamps may be bought at
the prison shop. Under para. 8, the prison administration sends letters and telex
messages and delivers letters and telex massages received, within 3 days (not counting
days-off and holidays).

615 The other normative acts which almost identically regulate the issues of prisoners’
correspondence are the Regulation of the Prisons of Strict Regime (28 December 1999,
Order of the Minister of Justice of Georgia N366. The Legislative Herald of Georgia, III, 1999,
N71(79)); the Regulation of the Regime of Special Isolators (28 December 1999, Order of the
Minister of Justice of Georgia N367. The Legislative Herald of Georgia, III, 1999, N71(79).);
the Regulation of the Educational Institutions of Minors (28 December 1999, Order of the
Minister of Justice of Georgia N358. The Legislative Herald of Georgia, III, 1999, N71(78)).

616 28 December 1999, Order of the Minister of Justice of Georgia N365. The Legislative Herald
of Georgia, III, 1999, N71(78).

617 It may be assumed that those letters of which prisoners are addressees (and not senders)
are meant under “delivered to the prisoners”.

618 28 December 1999, Order of the Minister of Justice of Georgia N362. The Legislative Herald
of Georgia, III, 1999, N71(78).
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Under para. 2, prisoners’ correspondence is subject to inspection.

Under para. 11 of the Regulation on Rules of Carrying out Imprisonment:

“letters and telex messages which are sent to the injured party, witness,
as well as those which contain data relating to criminal case, insult,
threat, call for squaring accounts or for committing a crime, information
on the guards of the prison, its staff, the methods of transfer of prohibited
items and other data, which may hinder determination of truth or facilitate
commission of a crime, is encoded or contains state or other secret will
be sent to the addressee (will not be delivered to the prisoner). These
letters are handed to the body or official under whose consideration the
criminal case is”.

Under Article 14(7), “if a complaint, proposal or application contains information which
may hinder determination of the truth in a criminal case or facilitate the commission of
a crime, is encoded or contains state or other secrets it will be sent to the addressee
(but will not be delivered to the prisoner) …”.

A number of conclusions may be drawn from the above examination of Georgian
legislation on prisoners’ correspondence from the point of view of its compatibility with
the standards of the European Convention. Georgian legislation expressly gives
prisoners the right to correspondence. They have the right to send and receive an
unlimited number of letters. The prisons administration is responsible for sending a
prisoner’s letter to the addressee and for delivery of  letters received, and which are
addressed to the prisoner.

Georgian legislation sets a 3 days’ time limit for the prison administration for sending
prisoners’ letters to the addressee and for the delivery of letters to the prisoner – which
may be deemed reasonable. Since postal items such as envelopes and stamps may
be bought at the prison shop, prisoners are not actually prevented from corresponding.

Georgian legislation provides for the possibility of interfering with a prisoner’s right to
correspondence. Article 12 of the Regulation of the Prisons of General Regime states that
a prisoner has the right to send and receive letters under the rules determined and under
the control of the prison administration.619 Although the above provision is conditional as
it refers to rules still determined, the Regulation on Rules of Carrying out Imprisonment
bluntly states “prisoners’ correspondence is subject to inspection.” There is good reason
to believe that this provision will be seen as allowing automatic inspection of prisoners’
correspondence by the prison administration – which is in conflict with the Convention.620

It is important to note that the examined regulations make a distinction between prisoners’
‘correspondence’ and ‘the making of proposals, applications and complaints’. The right
to correspond with a lawyer is included in the latter. In line with the European Convention,
Georgian legislation gives the prisoner the right to correspond with his lawyer.621

Under the Regulation of the Prisons of General Regime “the prison administration is
prohibited from delaying or inspecting  correspondence sent by a prisoner to a court,
prison administration, lawyer or prosecutor.” Although it is a matter of interpretation, it is

619 See also Article 50 of the Law on Imprisonment.
620 Niedbala v. Poland, 12 July 2000.
621 Golder v. the United Kingdom, 21 February 1975, Series A no. 18.
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clear that correspondence of a prisoner with the European Court of Human Rights
should also fall under the protection provided by the Regulation.

Thus, this provision of Georgian legislation regards the correspondence of a prisoner
with his lawyer as privileged which is in compliance with the case-law of the European
Court.622 Although it may also be a matter of interpretation, not only correspondence sent
by a prisoner, but also correspondence addressed to him from the outside should fall
under the above-mentioned rule.

It is difficult to find out why a distinction was made between ‘correspondence’ and
‘proposals, applications and complaints’. Clearly, communication with, inter alia, a
lawyer will not necessarily take the form of a ‘proposal’, ‘application’ or ‘complaint’.

The legislation provides for conditions for interfering with the right to correspondence.
The legislation sets out non-delivery of correspondence, proposals, applications and
complaints, but does not state either whether they may be opened and read or the
procedure to be followed – as is required under the case-law of the European Court.623

The above comparative analysis between Georgian legislation and the European
Convention shows that the legal acts examined do not contain a general provision
under which the prison administration may open a letter “when they have reasonable
cause to believe that it contains an illicit enclosure which the normal means of detection
have failed to disclose”.624 Nor does Georgian legislation provide that the letter should
only be opened and should not be read. It neither provides guarantees preventing the
reading of letters, e.g. by way of opening the letter in the presence of the prisoner.625

The legislation of Georgia does not contain any express provision which could serve as
a legal basis for effectively lodging a complaint against censorship of correspondence.626

8.2.4.2. Telephone Tapping

As noted, the Constitution of Georgia protects every person’s right to “conversation by
telephone and other kinds of technical means”.627

The rules and procedures for telephone tapping are regulated in the Code of Criminal
Procedure628 and in the Law on Operative Investigatory Activity of Georgia.629 The rules,
procedures and guarantees against abuse considered with regard to interception of
correspondence are applicable mutatis mutandis to telephone tapping. Therefore, their
examination will be relatively concise. Article 13 of the Code of Criminal Procedure
prohibits telephone tapping.630 Under Georgian legislation telephone tapping may be
permitted by a decision of a court or without such a decision in case of urgent necessity
as provided by law.631

622 Campbell v. the United Kingdom, 25 March 1992, Series A no. 233.
623 Ibid.
624 Ibid., para. 48.
625 Ibid.
626 Niedbala v. Poland, 12 July 2000.
627 Article 20(1).
628 20 February 1998.
629 30 April 1999.
630 Para. 1, Article 13.
631 Para 1, Article 20 of the Constitution and para. 3, Article 7 of the Law on Operative Investigatory

Activity of Georgia.
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Under Article 7(3) of the Law on Operative Investigatory Activity a judge is authorised to
make an order to carry out telephone tapping. On the basis of a substantiated request
from the head of the investigatory body in question an order is made by a judge to
whose territory of activity the request for the investigatory measure relates. The request
is considered by the judge with the participation of the prosecutor and a representative
of the investigatory body within 24 hours from the moment of submitting the request. As
a result, the judge takes one of the following decisions:

a) he makes an order to carry out the investigative action;
b) he makes a decree refusing the request.

The Law also provides that in cases of urgent necessity, i.e. when delay may cause
destruction of factual data significant for the case or when it is impossible to obtain an
order of a judge because of his absence, such measures may be taken by substantiated
decision (decree) of the head of the investigatory body. Within 24 hours from the
commencement of the operative investigatory measure a prosecutor involved in the
investigation must be notified about it. The latter must, within the next 24 hours, apply to
the relevant court, asking it to declare the measure taken legal. The court is under an
obligation to consider the application of the prosecutor in camera within 24 hours. After
hearing the prosecutor and a representative of the investigatory body, the judge examines
whether the measure taken was in compliance with the law and takes one of the following
decisions: a) declaring the investigative action legal; b) declaring the investigative action
illegal, which entails cancelling its results and ordering the destruction of any information
obtained. The decision of the judge is not subject to appeal.632

As noted, the Law on Operative Investigatory Activity governs the secrecy of
correspondence and telephone conversations in similar ways. As in the case of
correspondence, the Law provides that carrying out  of operative investigatory measures
interfering with the right to secrecy of telephone conversations, is permissible only by
order of a judge based on a motivated decision (decree) of certain officials or on the
basis of a written application from the victim of an illegal act, or if there is evidence of
illegal acts for which the criminal legislation provides punishment for longer than
2 years.633

Article 13(3) of the Code guarantees non-disclosure of information relating to private life
and other information of a personal nature which the person subjected to the measure
feels should be kept confidential. The body of inquiry, inquirer, investigator, prosecutor or
judge concerned must warn all participants in the investigative or judicial act of the duty
not to disclose such information634. The person in question must confirm in writing that
he/she was so warned. Personal correspondence and personal telegraphic notifications
may be made public at a court session only subject to the consent of the person concerned.
Where such consent is not given, the information must be examined in closed session.

Article 13(4) also provides that a person who has suffered as result of any unlawful disclosure
of information about his private life is entitled to full compensation for the damage caused.

Under Article 6(4) of the Law on Operative Investigatory Activity information obtained as
a result of an operative investigative action which does not relate to criminal activity of a
person, but which proves to be embarrassing may not be disclosed or used for any

632 Para. 5, Article 7.
633 Para. 2, Article 9.
634 Para 3.
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reason against that person. Such information may not be retained and should be
immediately destroyed.

As already noted, the Criminal Code of Georgia provides for criminal liability for any
violation of the confidentiality of, inter alia, telephone conversation.635

The above comparative analysis of Georgian legislation with Article 8 of the European
Convention with regard to telephone tapping shows that Georgian legislation is mainly
compatible with the Convention requirements. In line with the Convention requirements,
telephone tapping is governed by “law” (the Code of Criminal Procedure and the Law on
Operative Investigatory Activity). The interferences provided for in the  legislation has a
legal basis and the law in question is sufficiently precise and contains a measure of
protection against arbitrariness.

The legislation provides sufficient clarity about the scope of the discretion of the
authorities to listen secretly to telephone conversations. Both the Code of Criminal
Procedure and the Law on Operative Investigatory Activity provide guarantees against
arbitrary use of the powers conferred, in the form of detailed rules and procedures for
telephone-tapping and of guarantees against abuse. However, unlike the requirements
of the Convention, neither the Code of Criminal Procedure nor the Law on Operative
Investigatory Activity obliges a judge to set a limit on the duration of telephone tapping
and the circumstances in which recordings may or must be erased or the tapes be
destroyed, in particular where an accused has been discharged or acquitted by a court.636

It should be mentioned that under a Presidential Order of 13 July 2002 an
Interdepartmental Commission on Institutional Reform of the Bodies of Security and
Law Enforcement System was set up which is in charge of drafting a new code of
criminal procedure.637 The draft code is about to be completed. The final version of the
draft code is not yet available for comment.

8.3. Conclusions and Recommendations

It may be concluded that the legislation of Georgia is to a great extent compatible with
the requirements of Article 8 of the European Convention. However, the following
recommendations may be made:

a) The Law on Registration of Civil Acts contains, inter alia, the rules and procedures of
changing a name/surname. It lists the reasons for changing a name or surname, but
the Law does not mention a change of gender as one of the reasons for a change of
name or surname. Although the Law points out that one of the reasons for a change of
name or surname may be its insulting character, it remains open to interpretation
whether change of gender may fall under this category.

In general, it may be concluded that the Law on Registration of Civil Acts is very ambiguous
with respect to a change of name or surname as a result of a change of gender. Although
the Law recognises the possibility of change of a name or surname as a result of change

635 Article 159. See also Article 158 of the Criminal Code of Georgia.
636 Kruslin v. France, 24 April 1990, Series A no. 176-A, para. 35.
637 See Presidential Order N499.
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of gender it contains procedural gaps and requires adjustments in order to adequately
regulate the change of a name/surname caused by gender reassignment.

b) The Law on Registration of Civil Acts also sets out the grounds for a refusal to change
a name or surname (Article 84). It may be concluded that at least some of them are
formulated very broadly and therefore are not convincing. Further specification of the
Law in this context is necessary.

c) One of the most important aspects of family life is the maintenance of contacts
between parents and children during the latter’s placement in public care. The case-
law under the Convention provides that there is a presumption in favour of contacts
between parents and children in public care since this serves the purpose of their
subsequent reunification, provided that such contacts do not harm the interests of the
children. The negative wording of Article 1211 of the Civil Code (“the parent(s) … may be
allowed to have relations with the child …”) may be misinterpreted in practice. Therefore,
Article 1211 of the Civil Code should be amended accordingly.

One of the most important principles established in the case-law under the Convention
with regard to contacts between parents and children while the latter are in public care
is that no practical impediments should be placed on easy and regular access between
parents and children to maintain family ties. Although enjoyment of this right greatly
depends on judicial practice, it would still be important to include in the Civil Code of
Georgia a provision requiring easy and regular access between parents and children to
promote the enjoyment of family life and further reunification of the family.

d) Immigration and expulsion of foreigners may raise issues of family life. Compared to
Article 8 of the European Convention, under which the right to family life is not violated if
family members are able to be unified in some other country, the legislation of Georgia
offers higher protection by granting the right to live permanently in Georgia to any foreigner
who has a family member who is a citizen of Georgia or an immigrant living in Georgia.
The legislation goes further by allowing any person under the guardianship or curatorship
of a citizen of Georgia as well as any guardian or curator of a citizen of Georgia to live
permanently in Georgia.

As regards expulsion, although the state may justify expulsion of foreigners by invoking
interests of national security or public safety or a need to protect the rights or legitimate
interests of others, the legislation of Georgia does not expressly point out that family
ties and other factors such as linguistic and cultural links of a foreigner with the state of
origin must be taken into consideration in any decision on  expulsion.

Both laws governing issues of entry of foreigners into Georgia and their expulsion (the
Law on Legal Status of Foreigners and the Law on Immigration) expressly state that a
decision on expulsion may be appealed to a court. However, only the Law on Immigration
provides that in case of appeal to a court the time-frame within which a foreigner is to
leave the country is suspended. This is particularly significant since the time offered to
a foreigner to appeal to a court against the decision to expel him/her is quite short.

It is notable that recently a new draft law on the legal status of foreigners has been
prepared and submitted to the Parliament of Georgia. The draft law passed it first
reading in Parliament at the beginning of March 2003. Although the draft law may be
amended in the process of the parliamentary debates, it is clear that the proposed new
law as currently drafted is more specific in determining not only the rules and procedures
for entry of foreigners into Georgia and issues of expulsion, but also in the way in which
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it sets out factors to be taken into consideration in deciding on the entry and expulsion
of foreigners.

e) As regards protection from nuisance, analysis of Georgian legislation shows that
although the Civil Code and the Code of Administration Violations govern certain issues
of protection from nuisance, not all areas are covered by the legislation. It is obvious
that the right to the peaceful enjoyment of one’s home may be violated not only by
neighbours or the noise caused by the use of automobiles, airplanes, ships and other
movable means or installations. The legislation should provide compensation for
nuisance caused.

f) The right to respect for one’s correspondence, which falls under Article 8 of the
European Convention, is of particular significance with regard to detained persons.
Analysis of Georgian legislation shows that it does not contain a general provision
under which a prison administration may open a letter “when they have reasonable
cause to believe that it contains an illicit enclosure which the normal means of detection
have failed to disclose”.638 Georgian legislation does not provide that the letter should
only be opened and should not be read. Nor does it provide guarantees preventing the
reading of letters, e.g. opening the letter in the presence of the prisoner.

The legislation of Georgia does not contain any express legal provision which could
serve as a legal basis for effectively lodging a complaint against censorship of
correspondence.639

g) As regards telephone tapping it should be noted that Georgian legislation (the Code
of Criminal Procedure and the Law on Operative Investigatory Activity) is largely
compatible with the Convention requirements. However, unlike the requirements of the
Convention, neither the Code of Criminal Procedure nor the Law on Operative
Investigatory Activity imposes an obligations on a judge to set a limit for the duration of
telephone tapping, nor do there laws specify the circumstances in which recordings
may or must be erased or the tapes destroyed, in particular when an accused has been
discharged or acquitted by a court.

638 Campbell v. the United Kingdom, 25 March 1992, Series A no. 233, para. 48.
639 Niedbala v. Poland, 12 July 2000.
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9. ARTICLE 9 – FREEDOM OF THOUGHT, CONSCIENCE
AND RELIGION

9.1. The European Convention and its Interpretation

Under Article 9 of the European Convention:

“1. Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief and freedom,
either alone or in community with others and in public or private, to manifest
his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of
public order, health or morals, or for the protection of the rights and
freedoms of others.”

The right to freedom of thought, conscience and religion belongs to fundamental human
rights without which a democratic state under the rule of law may not exist. Article 9 of
the European Convention consists of two paragraphs. Para. 1 guarantees the right to
freedom of thought, conscience and religion. Para. 2 provides certain limitations to this
right. These limitations must be prescribed by law, necessary in a democratic society
and they may be imposed only to achieve one of the legitimate aims (in the interests of
public safety, for the protection of public order, health or morals, or for the protection of
the rights and freedoms of others) specified in the paragraph.640 Para. 2 of Article 9 aims
at striking a balance between the right of a person to freedom of thought, conscience
and religion and the interests of society in cases in which they come into conflict.

The Convention guarantees the right to freedom of thought, conscience and religion
without qualification. The only possible restriction to this right relates to its external
expression.641 Paragraph 2 of Article 9 only allows restriction with regard to the
manifestation of religion and other beliefs. In the case of Kokkinakis v. Greece the
European Court held:

“The fundamental nature of the rights guaranteed in Article 9, para.1 is
also reflected in the wording of the paragraph providing limitations on
them. Unlike the second paragraphs of Articles 8, 10 and 11 which cover

640 Wingrove v. the United Kingdom, 25 November 1996, 24 EHRR 1, 1996-V, para. 53.
641 P. van Dijk & G.J.H. van Hoof, Theory and Practice of the European Convention on Human

Rights, 1998, 541.
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all the rights mentioned in the first paragraphs of those Articles, that of
Article 9 refers only to “freedom to manifest one’s religion or belief”. In so
doing, it recognises that in democratic societies, in which several religions
coexist within one and the same population, it may be necessary to place
restrictions on this freedom in order to reconcile the interests of the various
groups and ensure that everyone’s beliefs are respected.”642

Thus, the power of the State to interference under Article 9(2) with the exercise of an
Article 9(1) freedom is confined to manifestations of religion or belief. Therefore, the
right to freedom of thought, conscience and religion, including freedom to change or
abandon one’s religion or belief may not be restricted by the State.

It is significant to note that unlike the similarly structured Articles 8, 10 and 11 of the
Convention, Article 9 is the only one which does not permit the state to invoke “national
security” in order to justify limitations to the protected right.

The absolute nature of the right to freedom of thought, conscience and religion means
that a person cannot be subjected to any treatment intended to change his or her a way
of thinking. It means that a person has the right not only to reveal his religion or conviction,
but also to abstain from disclosing it. The right to freedom of thought, conscience and
religion entails, inter alia, freedom to hold or not to hold religious beliefs and to practise
or not to practise a religion.643

One of the most important cases under Article 9 is the case of Kokkinakis v. Greece.644

In this case Mr. Kokkinakis and his wife who were Jehovah’s Witnesses called at the
home of Mrs. Kyriakaki, an Orthodox Christian and engaged in a discussion with her.
Mrs. Kyriakaki’s husband called the police who arrested Mr. and Mrs. Kokkinakis. Both
of them were charged with the offence of proselytism under Law 1363/1938 which
states that: “Anyone engaging in proselytism shall be liable to imprisonment and a fine
… By proselytism is meant, in particular, any direct or indirect attempt to intrude on the
religious beliefs of a person of a different religious persuasion, with the aim of
undermining those beliefs, either by any kind of inducement or promise of an inducement
or moral support or material assistance, or by fraudulent means or by taking advantage
of his inexperience, trust, need, low intellect or naivety.”

Mr. and Mrs. Kokkinakis were fined and sentenced to imprisonment. On appeal, the wife
of the applicant was acquitted, but the applicant’s conviction was confirmed. In this
case the European Court held:

“a distinction has to be made between bearing Christian witness and improper
proselytism. The former corresponds to true evangelism, which a report drawn up in
1956 under the auspices of the World Council of Churches describes as an essential
mission and a responsibility of every Christian and every Church. The latter represents
a corruption or deformation of it. It may, according to the same report, take the form of
activities offering material or social advantages with a view to gaining new members for
a Church or exerting improper pressure on people in distress or in need; it may even
entail the use of violence or brainwashing; more generally, it is not compatible with
respect for the freedom of thought, conscience and religion of others.”645

642 25 May 1993, Series A no. 260-A, para. 33.
643 Buscarini v. San Marino, 18 February 1999, 30 EHRR 208, para. 34.
644 25 May 1993, Series A no. 260-A.
645 Para. 48.
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As the national court had not specified in what way the applicant has used improper
means during his discussion on religious belief, it failed to establish a pressing social
need demanding the conviction of Mr. Kokkinakis. In the opinion of the European Court
it was therefore not proportionate to the legitimate aim pursued.646

The European Court took a similar approach in the case of Larissis and Others v.
Greece by distinguishing between legitimate and illegitimate proselytism.647 It noted
that “Article 9 does not … protect every act motivated or inspired by a religion or belief. It
does not, for example, protect improper proselytism, such as the offering of material or
social advantage or the application of improper pressure with a view to gaining new
members for a Church.”648

In another case, Manoussakis and Others v. Greece, the European Court dealt with the
conviction of a number of Jehovah’s Witnesses for having established and operated a
place of worship without authorisation of the Minister of Education and Religious Affairs.649

The Court held that the right to freedom of religion excludes any discretion on the part of
the State to determine whether religious beliefs or means used to express such beliefs
are legitimate. The Court concluded that although States are entitled to verify whether a
movement or association carries on activities which are harmful to the population,650 it
made clear that the right to freedom of religion “excludes any discretion on the part of
the State to determine whether religious beliefs or the means used to express such
beliefs are legitimate.”651

Article 9 of the Convention protects not only religious, but also non-religious beliefs.
Pacifism has been recognised as a belief falling within the protection of Article 9. In the
case of Arrowsmith v. the United Kingdom the European Commission pointed out that:
“… pacifism as a philosophy ... falls within the ambit of the right to freedom of thought
and conscience. The attitude of pacifism may therefore be seen as a belief (‘conviction’)
protected by Article 9(1).”652

The freedom to manifest religion or belief is not an exclusively individual right, but it may
be exercised collectively – as is recognised in Article 9 through the words “in community
with others”.

Article 9 of the European Convention places upon States not only negative, but also
positive obligations to ensure protection of the right to freedom of thought, conscience
and religion. The state has an obligation to ensure the peaceful enjoyment of the right
guaranteed under Article 9 to the holders of religious beliefs. In the case of Otto-
Preminger-Instituit v. Austria the European Court held:

“Those who choose to exercise the freedom to manifest their religion, irrespective of
whether they do so as members of a religious majority or a minority, cannot reasonably
expect to be exempt from all criticism. They must tolerate and accept the denial by
others of their religious beliefs and even the propagation by others of doctrines hostile
to their faith. However, the manner in which religious beliefs and doctrines are opposed

646 Para. 49.
647 24 February 1998, 1998-1, 362.
648 Para. 45.
649 26 September 1996.
650 Para. 40.
651 Para. 47.
652 Report of the Commission, 10 October 1978, para. 69.
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or denied is a matter which may engage the responsibility of the State, notably its
responsibility to ensure the peaceful enjoyment of the right guaranteed under Article 9
(art. 9) to the holders of those beliefs and doctrines. Indeed, in extreme cases the effect
of particular methods of opposing or denying religious beliefs can be such as to inhibit
those who hold such beliefs from exercising their freedom to hold and express them.”653

Article 9 of the European Convention does not prohibit the existence of a State religion.
However, in such cases special measures are to be taken to guarantee freedom of
religion. The European Commission in the case of Darby v. Sweden held that:

“A State Church system cannot in itself be considered to violate Article 9 (Art. 9) of the
Convention. In fact, such a system exists in several Contracting States and existed there
already when the Convention was drafted and when they became parties to it. However,
a State Church system must, in order to satisfy the requirements of Article 9 (Art. 9),
include specific safeguards for the individual’s freedom of religion. In particular, no one
may be forced to enter, or be prohibited from leaving, a State Church.”654

The right to conscientious objection is a fundamental aspect of the right to freedom of
thought, conscience and religion enshrined in the European Convention on Human
Rights.655 The exercise of the right to conscientious objection to military service has
been an ongoing concern of the Council of Europe for over thirty years.656 Most Council
of Europe member States have introduced the right of conscientious objection into their
constitutions or legislation.657

The Committee of Ministers of the Council of Europe in its recommendation on the
matter adopted in 1987 pointed out that:

“Anyone liable to conscription for military service who, for compelling reasons of
conscience, refuses to be involved in the use of arms, shall have the right to be released
from the obligation to perform such service, on the conditions set out hereafter. Such
persons may be liable to perform alternative service.”658

The European Commission of Human Rights has taken the view that the Convention
does not place an obligation on the States to exempt conscientious objectors from
compulsory military service. In this regard the European Commission of Human Rights
referred to the words of Article 4(3)(b): “conscientious objectors in countries where they
are recognised”. The European Commission has found no violation of Article 9 in a case
in which Switzerland imposed a criminal sentence on a man who refused military service.659

Furthermore, as regards States which allow for exemption from military service, it must
be mentioned that objections of conscience do not entitle a person to exemption from

653 20 September 1994, Series A no. 295-A, para. 47.
654 No. 11581/85, 9 May 1989, para. 45.
655 Para. 2, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections

to Military Service in Council Europe Member States”.
656 Para. 1, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections

to Military Service in Council Europe Member States”.
657 Para. 3, Recommendation 1518 (2001) on “Exercise of the Rights of Consciences Objections

to Military Service in Council Europe Member States”.
658 Recommendation No. R(87)8. See also Resolution No. 337 (1967) of the Parliamentary Assembly

of the Council of Europe and Recommendation 1518 (2001) on “Exercise of the Rights of
Consciences Objections to Military Service in Council Europe Member States”.

659 N7705/76, 5 June 1977.
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civilian service as well. The latter may be imposed on conscientious objectors as a
substitute to military service. Thus, States may enforce performance of substitute civilian
service and impose sanctions for those who refuse to perform such service.

The difference in duration between military and substitute service is sometimes
challenged. It is argued that longer period for substitute service compared with military
service is unjustified.660 However, the European Commission of Human Rights has not
been supportive of such a view. Even a length of substitute service twice as long as the
length of the military service was not regarded by the Commission as a violation of the
Convention.661

9.2. Georgian Legislation

9.2.1. THE RIGHT TO FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

A number of provisions of the Constitution of Georgia govern the right to freedom of
thought, conscience and religion. Article 19 of the Constitution provides:

“1. Every person has the right to freedom of speech, thought, conscience,
religion and belief.

2. The persecution of a person for his speech, thought, religion or belief
is prohibited as is compulsion to express opinions about them.

3. The freedoms provided for in this Article may not be restricted unless
the exercise of these rights infringes on the rights of others.”662

Apart from that an important provision has been laid down in Article 9 of the Constitution
of Georgia which reads as follows:

“1. The State declares complete freedom of belief and religion. At the
same time it recognises the special role of the Georgian Apostolic
Autocephalous Orthodox Church in the history of Georgia and its
independence from the State.

2. Relations between the Georgian State and the Georgian Apostolic
Autocephalous Orthodox Church are determined by the Constitutional
Agreement. The Constitutional Agreement has to fully comply with the
universally recognised principles and norms of international law,
namely, in the field of human rights and fundamental freedoms.”663

Although the European Convention on Human Rights does not prohibit the recognition
of a State religion, it has been argued that Article 9 of the Constitution denied the idea of

660 Concluding Observations of the Human Rights Committee on the Second Report of Georgia
under the ICCPR, 19 May 2002, para. 18.

661 Autio v. Finland, 6 December 1991, N17086/90.
662 Author’s translation.
663 Author’s translation. It should be pointed out that Article 9 of the Constitution of Georgia has

been amended on 30 March 2001. The previous version of Article 9 read as follows: “The
state recognises the special role of the Georgian Orthodox Church in the Georgian history
and simultaneously declares complete freedom of belief and religion and the independence
of the church from the state.”
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recognition of the Orthodox religion as the State religion by providing the independence
of the church from the State (Article 9(1) of the Constitution).664 With due respect, however,
on the basis of the preamble of the Constitutional Agreement one may draw a different
conclusion on whether the Orthodox religion is the State religion or not. Para. 3 of the
preamble of the Constitutional Agreement which states that “the Orthodox religion …
historically has been the state religion in Georgia” may be interpreted as suggesting
that the Orthodox religion will continue to play a similarly important role for the country
rather than this approach now being abandoned even though it was historically the
state religion in Georgia.665

The Constitution lays down a general non-discrimination clause under which everyone
is equal before the law regardless of, inter alia, religion, political and other beliefs.666

In addition, Article 26 of the Constitution, which deals with the freedom of association,
prohibits the creation and activities of entities whose goal is, inter alia, to induce religious
strife.667 A decision on suspension or prohibition of activities of such entities may be
made only by a decision of a court.668

The Constitution of Georgia lists certain rights of individuals which may be restricted in
time of war or other public emergency. Although Article 15 of the European Convention
allows restriction of the right to freedom of thought, conscience and religion in time of
war or other public emergency, Article 46 of the Constitution does not permit restriction
of this right even in time of war or other public emergency. Thus, the Constitution offers
a higher standard of protection of this right than the European Convention.

On the basis of Article 9 of the Constitution the Constitutional Agreement between the
Georgian State and the Georgian Apostolic Autocephalous Orthodox Church was signed
on 14 October 2002.669 The Constitutional Agreement determines the status of the
Orthodox Church in Georgia.

It has been argued that by concluding of the Constitutional Agreement, the Orthodox
religion has been given certain privileges compared to other religions and that therefore,
it has been treated differently from other religions. For example, Article 4 of the
Constitutional Agreement provides that ecclesiastics of the GAAOC are free from military
conscription. Based on Article 14 of the European Convention which prohibits
discrimination, if the ecclesiastics of the Georgian Orthodox Church are exempt from
military conscription, similar exemptions  should apply to ecclesiastics of other
religions.670 However, the Law on Military Service and Obligations provides that

664 J. Khetsuriani, Constitutional Bases of the Georgian Church, in: Individual and the Constitution,
N3, 2002, 10.

665 R. Lawson, Legal Expertise of the Draft Constitutional Agreement Between the State of
Georgia and the Autonomous Apostolic Orthodox Church of Georgia, HRCAD(2001)3, 28 May
2001.

666 Article 14. See also Article 38(1) of the Constitution.
667 Para. 3.
668 Para. 6, Article 26.
669 The Agreement was approved by the Parliament of Georgia on 22 December 2002. See also

M. Tsatsanashvili, State and Religion, 2001, 67-80.
670 See also Protocol 12 to the European Convention ratified by Georgia, but not yet entered into

force. Article 1(1) of Protocol 12 states that “The enjoyment of any right set forth by law shall
be secured without discrimination on any ground such as … religion …”.
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conscription to military service will be postponed for ecclesiastics.671 Although the Law
does not specify that it is applied only to ecclesiastics of the Georgian Orthodox Church
– which may suggest that it is applicable to ecclesiastics of all religions – it is clear that
under the Constitutional Agreement the ecclesiastics of the Georgian Orthodox Church
are free from military conscription, while conscription of ecclesiastics of other religions
is only postponed.

There are other examples of different treatment between the Georgian Orthodox Church
and other religions in the Constitutional Agreement between the State and the Georgian
Orthodox Church. Article 3 of the Constitutional Agreement provides that “the State
recognises marriages performed by the Church under the rules determined by the
legislation.…” If the State gives status to marriages performed by the Georgian Orthodox
Church, under Article 14 of the Convention it should treat marriages conducted by other
religions in an identical way.

Article 6 of the Constitutional Agreement regulates property issues. Property of the
Georgian Orthodox Church which is not used for economic activities and land are
exempted from taxes (para. 5). Under Article 14 of the European Convention these
privileges granted to the Georgian Orthodox Church should also be extended to other
religions.672

It is clear from the Convention and the case-law of the Strasbourg institutions that all
religions, traditional or not, are to be treated in an identical way.

At the level of ordinary legislation at present there is no special law comprehensively
governing the rights protected under Article 9 of the Convention. However, a draft law
has been prepared by the Ministry of Justice of Georgia on the freedom of conscience
and religious entities, which seeks to regulate comprehensively the freedom of
conscience, religion and belief. The draft law regulates the protection of the right to
freedom of conscience, religion and belief recognised by the Constitution and determines
the legal status of religious entities and their legal relations.673

The draft law lays down the basic principles to be guaranteed to everyone in enjoying
the right to freedom of conscience, religion and belief such as equality of all citizens
despite their religion, the independence of religious entities from the state and equality
of religious entities before the law.674

The draft law confirms the fundamental right of all persons to freedom of conscience,
religion and belief. Article 4 of the draft law stipulates that“ freedom of conscience,
religion and belief is guaranteed in Georgia. Everyone who has reached the age of 14
is free to choose his religious belief, and has the right alone or in community with
others to recognise any religion or not to recognise any religion, change his religious

671 Article 30(1)(l).
672 It is argued that different treatment is also provided in other articles of the Constitutional

Agreement, in particular Articles 2, 4(2) and 5(2). R. Lawson, Legal Expertise of the Draft
Constitutional Agreement Between the State of Georgia and the Autonomous Apostolic Orthodox
Church of Georgia, HRCAD(2001)3, 28 May 2001 [Since the legal expertise related to the
draft Constitutional Agreement the references to the various articles differ from the final
version of the Agreement. However, the expert’s opinions on the essence of the articles
remain valid].

673 Article 1.
674 Article 3.
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belief or refuse religious belief, to freely express his religious belief and to act in
accordance with it.”675 At the same time it is prohibited to force somebody to express his
opinion on religion and to participate in religious entities, other than in the cases
prescribed by law.676

The draft law provides that foreign citizens, persons without citizenship and citizens of
Georgia enjoy equal rights to freedom of conscience, religion and belief.677 The granting
of any advantage, the restriction of rights, persecution or the application of any other
form of discrimination on the basis of a person’s religious belief is prohibited.678

The draft law lays down the conditions for restricting the right to freedom of conscience,
religion and belief. Para. 3 of Article 4 states that: “freedom of conscience, religion and
belief shall be subject only to such restrictions as are prescribed by the Constitution
and the law and are necessary in the interests of State defence, the constitutional
system, public safety and order, for the protection of equality, life and health of citizens
and other persons, or for the protection of their rights, freedoms and legitimate interests.”

The draft law also regulates the status of religious entities. Such entities are independent
from the state and the latter may not interfere in the activities of religious entities unless
their activities do not meet the requirements of the legislation.679

The draft law imposes positive obligations on the State to promote religious and ideological
tolerance between persons of different beliefs and between religious entities to protect
the rights and interests of such entities, and to establish tax and other advantages, etc.680

Under the draft law a religious entity (organisation) is a voluntary union of the same
religion of citizens of Georgia and permanent residents in the territory of Georgia of full
age established by not less than 50 persons for the purpose of dissemination of their
religion and conscience which is registered in accordance with the rules of this law.681

The draft law also regulates conditions under which the creation and operation of
religious entities may be restricted. Under para. 3 of Article 9 the creation and operation
of religious entities may not be restricted unless this is prescribed by law and necessary
in the interests of national security or public safety, for the prevention of violation of
public order or of the commissioning of a crime, or for the protection of health or morals
or the rights and freedoms of others.682

Under Article 9(4) of the draft law, a registered religious entity is a legal person of public
law. Such a registration is performed by the Ministry of Justice of Georgia under the
procedure prescribed by law.683

The draft law provides for the list of data (information) and materials to be enclosed with
the application for registration submitted to the Ministry of Justice. The application for
registration must be considered within a month from the moment of submission of a

675 Para. 1.
676 Para. 4, Article 4.
677 Para. 2, Article 4. See also Article 5(1) of the draft law.
678 Para. 3, Article 5.
679 Paras. 1 and 3, Article 6.
680 Para. 4, Article 6.
681 Para. 1, Article 9.
682 Para. 3, Article 9.
683 Article 11.
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complete application. However, the draft law provides that the Ministry may extend the
length of consideration of the application to up to three months in order to draw up a
state religious expertise.684 If no decision is made within the time-limit, a religious entity
is deemed to be registered.

The draft law also regulates the basis for refusal of registration of a religions entity.
Such an entity may be refused registration if, inter alia, the applicants do not submit the
data (information) and materials required by the law, if its purpose and activity contradict
the Constitution of Georgia or other legislative acts, or if as a result of a State religious
expertise it has been established that the entity is not religious.685

In case of a refusal of registration the applicant must be sent a motivated notification in
writing within one month from the moment of application for registration. The refusal to
register a religious entity may be appealed to a court.686

The draft law also provides for the cases in which the operation of religious entities may
be terminated by an order of court. These cases are, inter alia, as follows:

a) grave or systematic breach of state security and public order;
b) inducement of religious strife;
c) violation of the rights and freedoms of persons;
d) injury to the health of an individual in connection with religious activities committed

by debauched or other illegal actions, under narcotic or psychotropic means or
in a state of hypnotism;

e) calling for suicide or refusing of medical assistance to a person in a state of
danger to his/her life and health on the basis of religion;

f) improper proselytism.687

The draft law also regulates the issues of religious education (Article 8).

The explanatory memorandum attached to the draft law states that the adoption of the
Law brings about amendments and modifications in the legislation of Georgia, including
criminal legislation. The memorandum provides that the Criminal Code of Georgia will
be amended by three articles, including one on improper proselytism.

The Criminal Code of Georgia provides legal guarantees for the protection of the right to
freedom of thought, conscience and religion. Article 155 of the Code stipulates penalties
in the form of a fine, correctional labour for a period up to a year or deprivation of liberty
for a period up to two years for unlawfully disturbing religious services or the performance
of any other religious rites by violence or the threat thereof, or for insulting the religious
feelings of believers or ministers of religion (para. 2). The same action performed in an
official capacity is criminally punishable by a fine or deprivation of liberty for a period up
to 5 years, with or without dismissal from the official position or deprivation of the right
to such activity for up to three years (para. 2).

684 Para. 5, Article 11.
685 Para. 1, Article 13.
686 Para. 3, Article 13.
687 Para. 2, Article 15. Although the draft law does not expressly define “improper proselytism”,

it may be assumed that its definition is given in Article 4, para. 7, which states: “it is prohibited
to offer material or social advantages condition of entry into any confession or to exert
influence of a psycho-ideological nature on a person for the purpose of changing his
conscience without his clearly expressed consent given in advance.”
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Article 156 of the Criminal Code sets forth penalties in the form of a fine, restriction of
freedom for a period up to two years or deprivation of liberty for the same period for
persecution on the grounds of, inter alia, speech, thought, conscience, religion, belief
or religious activity (para. 1). Para. 2 of Article 156 provides for heavier criminal sanctions
if the action referred to in para. 1 is performed in an official capacity.

In addition, Article 142 of the Criminal Code stipulates criminal responsibility for violation
of the equality of individuals on the basis of religion or religious belief.

It is clear from the wording of the provisions of the Criminal Code that they are applied
not only to state authorities, but also to third parties whose action may also interfere
with the right to freedom of thought, conscience and religion.

A number of conclusions may be drawn on the basis of the above analysis of Georgian
legislation from the point of view of its compatibility with the standards of the Convention.
The provisions of the Constitution of Georgia guaranteeing the right to freedom of
thought, conscience and religion are mainly in compliance with the standards of the
European Convention.

As already pointed out, although Article 9 of the Convention guarantees the right to
freedom of thought, conscience and religion and allows restrictions of this right only
with regard to the manifestation of one’s religion and belief i.e. its external expression.688

However, unlike Article 9 of the Convention, Article 19(3) of the Constitution does not
specify that only the manifestation of one’s religion and belief may be restricted, but it
takes a general approach making it possible to restrict the right to freedom of thought,
conscience and religion.

Another problem which may possibly arise relates to para. 2 of Article 19 of the
Constitution. Although under para. 1 of Article 19 of the Constitution every person has
the right to freedom of speech, thought, conscience, religion and belief, para. 2 of the
same Article only provides that the persecution of a person for his speech, thought,
religion or belief (but not conscience) is prohibited, as is compulsion to express opinions
about them. Thus, para. 2 of Article 19 leaves out ‘conscience’ as a ground for which
persecution  is prohibited. However, this problem may be solved by legal interpretation
in compliance with the object and purpose of the right concerned.

In general, it may be noted that the Constitution of Georgia provides higher legal
standards of protection of the right to freedom of thought, conscience and religion than
the European Convention. Firstly, unlike Article 15 of the European Convention which
allows restriction of the rights to freedom of thought, conscience and religion in time of
war or other public emergency, Article 46 of the Constitution does not permit restriction
of these rights even in time of war or other public emergency.

Secondly, Article 19(3) of the Constitution provides for only one legitimate aim (the rights
of others) for which the right to freedom of thought, conscience and religion may be
restricted, while Article 9 of the Convention lays down a much more extensive list.689

The conclusion of the Constitutional Agreement with the Georgian Orthodox Church in
itself should not be understood as  discriminatory towards other religions. As rightly

688 Kokkinakis v. Greece, 25 May 1993, Series A no. 260-A, para. 33.
689 Interests of public safety, the protection of public order, health or morals, the protection of the

rights and freedoms of others.
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pointed out by the Constitutional Court of Georgia in the case of Zurab Aroshvili v. the
Parliament of Georgia: “… conclusion of the Constitutional Agreement only with the
Georgian Apostolic Autocephalous Orthodox Church does not exclude the existence of
various religious organisations in Georgia and in no way does it mean the restriction of
their activities and moreover, their prohibition ...”.690

The conclusion of such an Agreement with the Georgian Orthodox Church, which played
a special role in the history of Georgia, may be justified from an historic point of view.
However, the Agreement gives certain privileges to the Georgian Orthodox Church it will
meet the standards of the European Convention only if the other religions existing in
Georgia are not treated in a discriminatory way. Other religions should be given similar
privileges. Such privileges may be specified in the draft law prepared by the Ministry of
Justice. If under the draft law the State gives the same privileges to other religions as
are given to the Georgian Orthodox Church under the Constitutional Agreement, identical
(non-discriminatory) treatment of Georgian Orthodox Church and other religions will be
duly secured.

Therefore, it may be concluded that on the basis of principle of non-discrimination, the
other religions should be given the same privileges as are provided to the Georgian
Orthodox Church under the Constitutional Agreement.

As regards the draft law on freedom of conscience and religious entities, its adoption
should be accelerated in order to create the legal framework for comprehensive regulation
of the right to freedom of conscience, religion and belief in Georgia.691 The majority of
the provisions of the draft law duly reflect the provisions of the European Convention
and offer adequate legal guarantees for the enjoyment of the right concerned on a non-
discriminatory basis.

Despite this there are several inconsistencies between the draft law and the Convention
standards. The draft law provides for certain restrictions on the exercise of the right to
freedom of thought, conscience and religion. Unlike Article 9(2) of the Convention which
permits restriction of the right only with regard to manifestation of one’s religion or
beliefs, Article 4(3) takes a more general approach by allowing restrictions on the right
to freedom of thought, conscience and religion and not only their manifestation.

Apart from that Article 4(3) of the draft law provides for much more extensive legitimate
aims for which the right to freedom of thought, conscience and religion may be restricted.
Aims such as the interests of ‘state defence’ and the ‘constitutional system’ are not
contained in Article 9(2) of the Convention. It should also be noted that such an extensive
list of legitimate aims also contradicts Article 19(3) of the Constitution which only refers
to the rights of others as the only legitimate aim for which the right to freedom of thought,
conscience and religion may be restricted.

As already noted, Article 4, para. 4, states that it is prohibited to force somebody to
express his opinion on religion or to participate in religious entities, “except for the
cases prescribed by law”. The draft law leaves open in which cases a person may be
forced to express his opinion on religion or to participate in religious entities and requires
further specification.

690 Decision of 22 November 2002, N2/18/206.
691 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001,

para. 440.
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The draft law prescribes the rules and procedures for registration of religious entities
and for refusal of registration. Among other reasons, the draft law provides that religious
entities may be refused registration if “as a result of a State religious expertise it has
been established that the entity is not religious” (para. 1, Article 13). This provision of the
draft law is arguably in contradiction to Article 9 of the Convention. In the case of
Manoussakis and Others v. Greece the European Court made it clear that although
States are entitled to verify whether a movement or association carries on activities
which are harmful to the population, the right to freedom of religion “excludes any
discretion on the part of the State to determine whether religious beliefs or the means
used to express such beliefs are legitimate.”692

As regards criminal legislation it is important to note that unlike para. 2 of Article 19 of
the Constitution which prohibits the persecution of a person for his ‘speech’, ‘thought’,
‘religion’ or ‘belief’, but not for ‘conscience’, Article 156 of the Criminal Code also covers
‘conscience’ for the persecution of which it lays down criminal sanctions.

However, the Criminal Code does not lay down criminal sanctions for compelling a
person to express opinions about his speech, thought, conscience, religion or belief as
provided in Article 19(2) of the Constitution of Georgia.

9.2.2.  CONSCIENTIOUS OBJECTORS

The legislation of Georgia recognises conscientious objectors to military service. The
legal status of conscientious objectors is governed by laws and subsidiary legislation.693

The special Law on Non-military, Alternative Labour Service of Georgia regulates non-
military (alternative) form of military service.

The Law defines non-military, alternative labour service as publicly useful civil service
which substitutes for military service and is based on compelling reasons for refusal to
perform military service on the basis of thought, conscience or religion.694 Conscription
to non-military (alternative) service is made by the State Commission on Non-Military,
Alternative Service.695

A citizen of Georgia subject to military service (i.e. a person between 18 and 27 years of
age), who refuses to perform military service for reasons of thought, conscience or
religion will be called up for non-military (alternative) service.696 Persons performing
their non-military (alternative) service will be involved in activities relating to emergency
and rescue, ecology, fire-prevention, construction, agriculture, health or municipal
service.697

692 Para. 47.
693 Law on Non-Military, Alternative Labour Service of Georgia (28 December 1997), The Regulation

on Performance of Non-Military, Alternative Labour Service (1 May 2001); The Regulation of
the State Commission on Non-Military, Alternative Labour Service (1 May 2001); The Decree
of the President of Georgia on the Composition of the State Commission on Non-Military,
Alternative Labour Service (10 December 2001); The Regulation of the Department of Non-
Military, Alternative Labour Service of the Ministry of Labour, Health and Social Protection
adopted by the Minister of Labour, Health and Social Protection (2 April 2002).

694 Para. 1, Article 3.
695 Para. 1, Article 3.
696 Article 3.
697 Para. 1, Article 5.
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It is important to note that Georgian legislation does not distinguish between the various
categories of conscientious objectors who may be released from military service and
perform non-military (alternative) service. An approach taken in some countries that
only Jehovah’s Witnesses are exempted from military service, has not been shared by
the Georgian legislation. Thus, every citizen of Georgia who refuses to perform military
service for the reasons of thought, conscience or religion (and not only Jehovah’s
Witnesses) will be exempted from military service and compelled to perform non-military
(alternative) service.

Under the Law the length of non-military (alternative) service is 18 months for persons
with higher education and 24 months for persons without higher education.698 It is to be
noted here that under the Law on Military Service and Obligations the term for military
service is 12 months for persons with higher education and 24 months for persons
without higher education.699

The Law regulates in detail the rules, procedures and terms for applying for non-military
(alternative) service and for consideration of applications for exemption from military
service.700 A person requesting non-military (alternative) service has the right to attend
the session of the Commission which decides the issue and to substantiate his view.701

A decision on refusal to perform non-military (alternative) service is made by order of the
Minister of Labour, Health and Social Protection of Georgia on the basis of the conclusion
of the State Commission on Non-Military (Alternative) Service. The decision on refusal
to perform non-military (alternative) service may be appealed to a court within 10 days.
The Court must either annul the order of the Minister or leave it in force, within the next
10 days.702

Georgian legislation provides for legal sanctions for failing to perform non-military,
alternative service and for avoidance of the performance of such service. The Law on
Non-Military, Alternative Labour Service of Georgia provides that any number of days
missed in the performance of non-military (alternative) service will be doubled.703 The
Criminal Code of Georgia also provides for criminal liability for avoiding the performance
of alternative labour service.704

It may be concluded that Georgian legislation governing the status of conscientious
objectors fully meets the standards established by Article 9 of the European Convention
and the case-law of  the Strasbourg institutions.

Although the legislation of Georgia regulating the status of conscientious objectors is
in line with the Convention standards, it has been established that there are practical
obstacles in implementing the legislation concerned (non-appearance of conscientious
objectors before the relevant authorities, insufficient labour positions, etc). It may only
be underlined here that the State is under obligation not only to set adequate legal
standards, but also to secure protection of the rights concerned in practice.

698 Para. 1, Article 6.
699 Para. 1, Article 32.
700 There are about two hundred applications to the State Commission requesting the granting of

non-military (alternative) service.
701 Articles 7-10.
702 Articles 11.
703 Para. 1, Article 16.
704 Para. 2, Article 356.
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9.2.3.  FREEDOM OF RELIGION IN PRISONS

The Law on Imprisonment regulates the operation of the penitentiary system of the
country. Under Article 26 of the Law any person serving a sentence is entitled to engage
in religious activities and to use the appropriate equipment and literature. Pursuant to
Article 94 of the Law the administration of the prison is obliged to create the necessary
conditions for prisoners  to meet their religious needs. Depending on the technical
resources of the prison establishment, its staff may include a clergyman duly authorised
by the church.

Under the Regulation on the Prisons of General Regime a prisoner may at his own
expense subscribe to, inter alia, religious literature.705

In addition, Article 15 of the Regulation on Rules for Carrying out Imprisonment governs the
rules on performance of religious services by prisoners.706 Para. 1 states that religious
services may be performed in prison cells or, if available, in specially arranged premises
according to the religious confessions to which the prisoners belong. Article 15(2) expressly
prohibits performance of religious services which infringe the rights of other prisoners.

At present most Georgian penitentiaries have small churches or special rooms for the
performance of religious services.707

9.2.4. PRACTICE

Georgia is a country with century-old traditions of respect for freedom of religion and of
religious tolerance. Anti-semitism, religious strife or religious hatred have never been
known in Georgia. The old part of the city of Tbilisi, in which a Georgian church, an
Armenian church, a synagogue, a mosque, a Russian church and a Catholic church
are situated in close vicinity, is a good example of the tradition of religious tolerance in
the country. Along with the Georgian Orthodox religion which has played a special role in
the history of Georgia, traditional religions such as Islam, Judaism, Catholicism and
Gregorianism were duly respected.708

However, by the time of the restoration of the national independence of Georgia, a number
of non-traditional religious organisations had started to operate in the country. The activities
of such organisations were not met by different groups of the population in a uniform
manner. The different approaches to such religious organisations have frequently caused
physical and moral confrontation among various groups of individuals. It may be assumed
that the lack of an effective legal framework, which should have adequately regulated the

705 Similar regulations are laid down in: the Regulation of the Prisons of Strict Regime (28 December
1999, Order of the Minister of Justice of Georgia N366. The Legislative Herald of Georgia, III,
1999, N71(79)), the Regulation of the Educational Institutions of Minors (28 December 1999,
Order of the Minister of Justice of Georgia N358. The Legislative Herald of Georgia, III, 1999,
N71(78)).

706 28 December 1999, Order of the Minister of Justice of Georgia N362. The Legislative Herald
of Georgia, III, 1999, N71(78).

707 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001,
para. 435.

708 Second Periodic Report of Georgia Under ICCPR, CCPR/C/GEO/2002/2, 27 February 2001,
paras. 437 and 438.
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right to freedom of thought, conscience and religion, has contributed to such developments.
Activities of such religious organisations and/or their members have become the subject
of judicial consideration in a number of cases.709 Such a tendency of confrontation has
caused deep concerns on the part of international and national organisations, including
human rights organisations and the general public. Such concerns relate to the increase
in the number of acts of religious intolerance and harassment of religious minorities,
particularly Jehovah’s Witnesses.710 The European Commission Against Racism and
Intolerance of the Council of Europe has pointed out in this regard that:

“ECRI is deeply concerned at widespread reports of repeated manifestations of violence
and harassment against members of minority religions in Georgia. … Violent attacks and
harassment of members of minority religions are mostly carried out by extremist elements
of the Georgian Orthodox community. However, ECRI is seriously concerned not only by
the presence of these extremist elements in Georgian society and their activities, but also
by the inadequate response of the public authorities to such activities and by the
widespread societal tolerance apparently afforded to these extremist elements. ... [D]espite
numerous reports of illegal behaviour committed by the extremist elements of the Georgian
Orthodox community, very few prosecutions have so far been carried out with success.”711

It is clear that the state authorities are well aware of this situation. Certain measures
have been taken to improve the situation with regard to the protection of the right to
freedom of thought, conscience and religion. Amongst the measures aimed at
guaranteeing the right to freedom of thought, conscience and religion is the adoption of
a Decree by the Parliament of Georgia on religions extremism (30 March 2001). It calls
upon the authorities to guarantee the right to freedom of thought, conscience and religion
and condemns persecution of persons for their religion. It also calls upon the law
enforcement bodies to protect human rights and prevent any manifestation of religious
extremism and instructed the legal committee of Parliament to prepare legislative
proposals for legal regulation of the activities of the various religious confessions.

More recently, on 4 March 2003, the President of Georgia adopted a Decree on the
Approval of the Plan of Action for Strengthening of Human Rights and Freedoms of

709 Among others, see the Decision of the Supreme Court of Georgia, 24 March 2000, N3k/413;
the Decision of the Supreme Court of Georgia, 22 February 2001, N3k/599; the Decision of
the Supreme Court of Georgia, 11 October 2001, N79; the Decision of Marneuli District Court,
13 May 2002, N3/9-2002. Two complaints have been lodged before the European Court of
Human Rights (Gldani Congregation of Jehovah’s Witnesses v. Georgia, application number
71156/01 and Union of Jehovah’s Witnesses, The WatchTower Bible Tract Society of
Pennsylvania in Georgia v. Georgia, application number 72874/01) which were subsequently
merged.

710 Among others, see Resolution 1257(2001) on “Honouring of Obligations and Commitments by
Georgia” of the Parliamentary Assembly of the Council of Europe, paras. 11(iii) and 12;
Concluding Observations of the Human Rights Committee on the Second Report of Georgia
under the ICCPR, 19 May 2002, para. 17; the reports of the Public Defender of Georgia for,
inter alia, the periods covered: January-November 2000, 20, 35-39; January-June 2001, 34-
42; July-August 2001, 37-43; Monthly Bulletin of the non-governmental organisation “Human
Rights in Georgia”, January, 2003, N1(47), 3; Country Reports on Human Rights Practices
(2002): Georgia, released by the Bureau of Democracy, Human Rights and Labour of the US
Department of State, 31 March 2003, Section 2, para. c.

711 See paras. 49-51 of the first report on Georgia, CRI(2002)2, adopted on 22 June 2001 and
made public on 23 April 2002.
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Various Groups of the Population for the years of 2003-2005. The Plan of Action provides
that complex measures shall be taken to fight religious extremism and intolerance
(para. 4). Such measures include elimination of religious extremism and promotion of
a culture of tolerance, promotion of religious tolerance by the mass media, and
condemnation of any manifestation of religious discrimination. The Plan of Action also
stresses the need for adoption of the law on religious entities.

As evidenced by the above, the authorities take measures to protect the right to freedom
of thought, conscience and religion. However, it is clear that far more effective measures
have to be taken to provide adequate protection of the right to freedom of thought,
conscience and religion in Georgia.

There is no doubt that the States parties to the European Convention have not only a
negative obligation not to interfere in the rights protected under the Convention, but also
positive obligations to take measures to ensure that the right to freedom of thought,
conscience and religion are not violated by the third parties. The Georgian authorities
should conduct proper investigations of cases of harassment against religious
minorities and prosecute those responsible for such offences.

9.3. Conclusions and Recommendations

Georgian legislation mainly meets the legal standards of the European Convention on
the protection of the right to freedom of thought, conscience and religion. However,
several inconsistencies between the standards of Georgian legislation and of the
Convention have been identified.

a) In general, the standards provided for in the Constitution meet those of the European
Convention. The former even provides higher legal standards than the European
Convention by prohibiting restrictions of the rights concerned in time of war or other
public emergency. Apart from that, Article 19(3) of the Constitution provides for only one
legitimate aim (the rights of others) for which the right to freedom of thought, conscience
and religion may be restricted, while Article 9 of the Convention lays down a much more
extensive list.712 Yet, two problems have been discovered with regard to the Constitution.

Firstly, unlike Article 9 of the Convention, Article 19(3) of the Constitution does not specify
that only manifestation of one’s religion and belief may be restricted, but takes a general
approach making it possible to restrict the right to freedom of thought, conscience and
religion itself.

Secondly, although under para. 1 of Article 19 of the Constitution every person has the
right to freedom of speech, thought, conscience, religion and belief, para. 2 of the same
Article only provides that the persecution of a person for his speech, thought, religion or
belief (but not conscience) is prohibited, as is compulsion to express one’s opinions
about these matters. Thus, para. 2 of Article 19 leaves out ‘conscience’ from the list of
matters for which persecution is to be prohibited.

b) The conclusion of the Constitutional Agreement with the Georgian Orthodox Church
in itself should not be understood as discrimination of other religions. The conclusion

712 Interests of public safety, the protection of public order, health or morals, the protection of the
rights and freedoms of others.
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of such an Agreement with the Georgian Orthodox Church, which played a special role
in the history of Georgia, may be justified from an historic point of view. However, the
Agreement gives certain privileges to the Georgian Orthodox Church which will meet
the standards of the European Convention only if the other religions existing in Georgia
are not treated discriminatorily. Other religions should be given similar privileges. If
under the draft law the state gives the same privileges to other religions as those given
to the Georgian Orthodox Church under the Constitutional Agreement, identical (non-
discriminatory) treatment of the Georgian Orthodox Church and other religions will be
duly secured.

c) As regards the draft law on freedom of conscience and religious entities, its adoption
should be accelerated in order to create the legal framework for comprehensive regulation
of the right to freedom of conscience, religion and belief in Georgia. The majority of the
provisions of the draft law duly reflect the provisions of the European Convention and
offer adequate legal guarantees for enjoying the right concerned on a non-discriminative
basis. Despite this there are several inconsistencies.

Unlike Article 9(2) of the Convention, which permits restriction of rights only with regard
to manifestation of one’s religion or beliefs, Article 4(3) takes a more general approach
by allowing restrictions of the rights to freedom of thought, conscience and religion as
such, and not only of their manifestation.

Apart from that, Article 4(3) of the draft law provides for much more extensive legitimate
aims for which the right to freedom of thought, conscience and religion may be restricted.
Aims such as the interests of ‘state defence’ and the ‘constitutional system’ are not
contained in Article 9(2) of the Convention. In a similar vein, unlike Article 9(2) of the
Convention, Article 9(3) of the draft law provides for more extensive legitimate aims for
restriction of the right concerned.

The provision of the draft law that religious entities may be refused registration if “as a
result of a State religious expertise it has been established that the entity is not religious”
(para. 1, Article 13) is in contradiction with the case-law of the European Court.

The Criminal Code of Georgia should lay down criminal sanctions for compelling a
person to express his or her opinions about his speech, thought, conscience, religion
or belief, as provided for in Article 19(2) of the Constitution of Georgia.

The draft law requires further specification as to what are the cases in which a person
may be forced to express his opinion on religion or to participate in religious entities,
since such possibilities are provided for in Article 4, para. 4.

d) As regards conscientious objectors, although the legislation of Georgia governing
the status of conscientious objectors is in line with the Convention standards, the State
should take effective measures to eliminate the practical obstacles to securing protection
of the rights concerned in practice.

e) Despite the long tradition of respect for freedom of religion and of religious tolerance,
it is clear that at present the practice of protection of thought, conscience and religion is
not satisfactory. Although the State authorities take certain measures to protect the right
to freedom of thought, conscience and religion, far more effective measures  have to be
taken to provide adequate protection of the right concerned. Such measures should
include the carrying out of proper investigations of cases of harassment against religious
minorities and prosecution of those responsible for such offences.
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10. ARTICLE 12 OF THE CONVENTION – RIGHT TO MARRY
AND ARTICLE 5 OF PROTOCOL 7 – EQUALITY BETWEEN
SPOUSES

10.1. The European Convention and its Interpretation

Under Article 12 of the Convention:

“Men and women of marriageable age have the right to marry and to
found a family, according to the national laws governing the exercise of
this right.”

Under Article 5 of Protocol 7:

“Spouses shall enjoy equality of rights and responsibilities of a private
law character between them, and in their relations with their children, as
to marriage, during marriage and in the event of its dissolution. This
Article shall not prevent States from taking such measures as are
necessary in the interests of the children.”713

The right to marry and to found a family is closely connected with the rights to privacy
and family life under Article 8 of the Convention. Yet, there are differences between the
two Articles concerned. In general, Article 12 governs more specific relations than those
of Article 8.

Article 12 of the Convention refers to the exercise of the right “according to the national
laws”. Although it may appear that the state party to the Convention has unlimited power
to restrict the rights set forth in this Article, such an interpretation would be contrary to the
object and purpose of the Convention.714 In the case of Rees v. the United Kingdom the
Court held that although it is “subject to the national laws of the Contracting States”, “the
limitations thereby introduced must not restrict or reduce the right in such a way or to
such an extent that the very essence of the right is impaired.”715

It is for the national law to determine the form and capacity (marriageable age) of
marriage, prohibited degrees, etc.

713 Given the close link between the two rights protected under the Convention and the Protocol
their examination was combined.

714 Hamer v.  the United Kingdom , Commission Report of 13 December 1979, N7114/75. See also
Draper v. the United Kingdom, Commission Report of 10 July 1980, N8186/78.

715 17 October 1986, Series A no. 106, para. 50.
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10.1.1. THE RIGHT TO MARRY

The European Commission and Court of Human Rights have examined several cases
under Article 12 in which the applicants claimed a violation of the right to marry. The right
set forth in Article 12 is of particular significance in the context of prisoners and
transsexuals/homosexuals.

10.1.1.1. Prisoners

In the case of Draper v. the United Kingdom the applicant who was a prisoner serving a
life sentence complained about the refusal of the authorities to grant him permission to
marry while in prison. The Government argued that as the applicant had no prospect of
an early release and he could not live with his intended wife before release, there had
been no unlawful interference with his right to marry. However, in finding a violation of
Article 12 the Commission held that it:

“[did] not regard it as relevant that the applicant could not cohabit with his
wife or consummate his marriage whilst serving his sentence. The
essence of the right to marry … is the formation of a legally binding
association between a man and a woman. It is for them to decide whether
or not they wish to enter such an association in circumstances where
they cannot cohabit.”716

In the case of Hamer v. the United Kingdom the applicant was a prisoner serving a
sentence of five years’ imprisonment for property offences. Soon after he began his
sentence the applicant applied for permission of the authorities to marry his girlfriend.
The authorities refused the applicant’s request. The applicant complained before the
European Commission of Human Rights of a breach of Article 12 by the United Kingdom.
Before the Commission, the Government claimed that it had a broad scope of action
under the “national law” provision. In this regard the Commission pointed out that
measures for regulation of a right “must never injure the substance of the right”.717

Furthermore, the Commission held that:

“Such laws may thus lay down formal rules concerning matters such as
notice, publicity and the formalities whereby marriage is solemnised ...
They may also lay down rules of substance based on generally recognised
consideration of public interest. Examples are rules concerning capacity,
consent, prohibited degrees of consanguinity or the prevention of bigamy.
However ... national law may not otherwise deprive a person or category
of persons of full legal capacity of the right to marry. Nor may it substantially
interfere with their exercise of the right.”718

716 Report of 10 July 1980, para. 60.
717 Report of 13 December 1979, para. 61.
718 Ibid, para. 62.
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10.1.1.2. Transsexuals/Homosexuals

In the case of Rees v. the United Kingdom the applicant who had a gender change from
female to male claimed that his inability under English law to marry a woman was a
breach of Article 12 of the Convention. The European Court stated in this regard that:

“In the Court’s opinion, the right to marry guaranteed by Article 12 refers to
the traditional marriage between persons of opposite biological sex. This
appears also from the wording of the Article which makes its clear that
Article 12 is mainly concerned to protect marriage as the basis of the
family.” ...

[T]he legal impediment in the United Kingdom on the marriage of persons who are not
of the opposite biological sex cannot be said to have an effect of this kind.

There is accordingly no violation in the instant case of Article 12 of the Convention.”719

As for homosexuals, the Commission has taken the position that homosexuals do not
have the right to marry one another.

The European Commission and Court have pointed out that the right to marry under
Article 12 should not be interpreted as including a right to divorce. The case of Johnston
v. Ireland is illustrative in this regard.720 In this case, the applicant (Mr. Johnston) who
separated from his wife and lived with another woman with whom he had established
a stable family life complained that the Irish Government’s prohibition against divorce
violated his right to marry under Article 12. The European Court held that Article 12 does
not guarantee a right to divorce.721 Nor does Article 5, Protocol 7, include a right to
divorce.

10.1.2. THE RIGHT TO FOUND A FAMILY

The case-law of the European Commission and Court made it clear that the right to
found a family under Article 12 is interpreted as an obligation of the state not to interfere
with the enjoyment of this right. This right implies a prohibition for the state authorities
to interfere with the founding of a family (for example, by prescribing compulsory use of
contraceptives or ordering a non-voluntary sterilisation or abortion).722 Article 12 does
not commit a state to guarantee the economic welfare of the family, for example, by
providing financial means to maintain a family.

The Commission has examined several cases in which an issue of adoption was
raised under Article 12. The Commission held that Article 12 does not guarantee the
right to adoption. Thus, a State has no obligation to provide a system of adoption. In a
case against the Netherlands, the applicant, a single man who had been caring for an

719 17 October 1986, Series A no. 106, paras. 49-51. For the earlier opposite approach of the
Commission see Van Oosterwijk v. Belgium, Commission Report, 1 March 1979, Series B no.
36, para. 59.

720 Johnston and Others v. Ireland, 18 December 1986, Series A no. 112.
721 Ibid, paras. 51-54.
722 D. Harris, M. O’Boyle, C. Warbrick, Law of the European Convention on Human Rights, 1995, 440.
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abandoned child for several years, complained that the refusal of the authorities to
allow him to adopt the child violated his right to found a family under Article 12 of the
Convention. The Commission held that:

“[T]his provision does not guarantee the right to have children born out of
wedlock. Article 12, in fact, foresees the right to marry and to found a family
as one simple right. However, even assuming that the right to found a
family may be considered irrespective of marriage, the problem is not
solved. Article 12 recognises in fact the right of man and woman at the
age of consent to found a family, i.e. to have children. The existence of a
couple is fundamental ...”.723

10.1.3. EQUALITY BETWEEN SPOUSES (ARTICLE 5, PROTOCOL 7)

Under Article 5 of Protocol 7 equality must be ensured in relations between the spouses
themselves, with regard to both their person and their property and in their relations
with their children. It stems from the wording of the provision (“spouses”) that unmarried
persons are not covered.

Under the Explanatory Report to the Protocol, “the Article does not apply to other fields of
law, such as administrative, fiscal, criminal, social, ecclesiastical or labour laws.”

10.2. Georgian Legislation

10.2.1. THE CONSTITUTION OF GEORGIA

Under Article 36 of the Constitution of Georgia:
“1. Marriage is based upon equality of rights and the free will of spouses.
2. The state supports the well-being of the family. …”

Paragraph 1 of Article 36 is of particular significance in the context of Article 12 of the
Convention and Article 5 of Protocol 7. It draws attention to the following two elements: a)
spouses have equal rights in their relations; and b) marriage is based on their free will.

Although the Constitutional provision is quite laconic and its wording differs from that of
Article 12 of the Convention and Article 5, Protocol 7, a number of similarities may be
identified.

Para. 1 of Article 36 of the Constitution does not state for in expresso that individuals have the
right to marry. However, since para. 1. goes further by stating that marriage is based upon
equality of rights and the free will of the spouses, it is clear that individuals have the right to
marry. Had not this been the intention of the legislator, para. 1 would not appear here.

Neither may an express reference to the right to found a family  be found in the
Constitution. Similarly, this right may be assumed from para. 2. It is also clear that the

723 N6482/74, Decision of 10 July 1975, D.R. 7, p. 77.
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two rights (right to marry and right to found a family) are closely linked. It may be assumed
from the reference to the word ‘family’ that individuals have not only the right to marry, but
also the right to found a family. Although the European Court’s case-law interpreted the
right to found a family as mainly an obligation of the State not to interfere in the enjoyment
of this right, the Constitution sets forth the obligation of the State to take measures in
order to support the well-being of the family.

Unlike Article 12 of the Convention, Article 36 of the Constitution does not specify whether
only a union of a man and a woman constitutes marriage under the Georgian legal
system: it only refers to the word ‘spouses’.

As regards equality of spouses as provided under Article 5 of Protocol 7, para. 1 of
Article 36 of the Constitution states that marriage is based on equality of rights of
spouses. The Constitution does not refer to equality of responsibilities of spouses. Nor
does the Constitution refer to equality of rights/responsibilities of a private law character
between spouses and in their relations with their children.

It general, it may be concluded that although the wording of the Constitution and Article
12 of the Convention and Article 5 of Protocol 7 differ, they are compatible.

10.2.2. CIVIL LEGISLATION

The Constitutional provision relating to the right to marry is very general in nature. More
specific provisions on the right to marry and to found a family are provided for in ordinary
legislation. The Civil Code of Georgia (26 June 1997) is of particular importance in this
respect.

Under Book Five of the Civil Code of Georgia, which regulates family law issues, “Marriage
is the voluntary union of a woman and a man for the purpose of creating a family, which is
registered with an agency of the State Register of Civil Status of Citizens.” (Article 1106).724

Under the Civil Code marriage shall require merely: a) attainment of the legal age of
marriage; and b) the consent of the prospective spouses (Article 1107). The Code sets
18 as the marital age (Article 1108).725

The Civil Code of Georgia also states that “[a] marriage is registered with an office of the
Register of Civil Status at the place chosen by the prospective spouses.” (Article 1111).

The provisions of the Civil Code cited above make it clear that the standards of the
European Convention are fully reflected in the civil legislation of Georgia. The definition
of marriage contains a number of elements of Article 12 of the Convention. Similar to
Article 12 of the Convention, the Civil Code states that marriage is a union of a man and
a woman. Thus, Georgian legislation recognises that only individuals of the opposite
biological sex may marry – which is in line with the current interpretation of Article 12 of
the European Convention.

724 The English translation of the Civil Code is available on the internet-site of the Centre for
Institutional Report and the Informal Sector (IRIS): [www.iris.ge].

725 However, para. 2, Article 1108 provides that in exceptional cases marriage is allowed from
the age of sixteen years.
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As regards practice, there has as yet, to our knowledge, been no case in which individuals
of the same biological sex have applied to an office of the Register of Civil Status for the
purpose of marriage.

In line with Article 12 of the Convention under which a man and a woman have not only
the right to marry, but also the right to found a family, the Civil Code provides, albeit in
different form, that a man and a woman have both the right to marry and the right to
create a family (“Marriage is the ... union ... for the purpose of creating a family ...”).726

As pointed out, under Georgian legislation a marriage is registered with an office of the
State Register of Civil Status of Citizens. Only a marriage registered with an office of the
Register of Civil Status gives rise to the marital rights and duties of spouses. (Article
1151). Thus, an unregistered union of a man and a woman is not regarded as a marriage
under Georgian legislation.727

Unlike Article 12 of the Convention and its interpretation by the European Commission and
the European Court, Georgian legislation recognises the right to divorce (Article 1122).

The civil registration of marriage provided for by the Civil Code of Georgia may raise the
issue of the status of marriages concluded  by the Church. It is to be pointed out that
under Article 6 of the Constitutional Agreement between the Georgian State and the
Georgian Apostolic Autocephalous Orthodox Church: “the State recognises marriages
concluded by the Church under the rules determined by the legislation. …” Such
recognition of the marriage performed by the Georgian Orthodox Church may raise the
issue of the status of marriages concluded  by other churches under Article 14 of the
Convention and Protocol 12.

As for equality of spouses, Georgian legislation establishes quite detailed rules in this
regard. The Civil Code sets forth the general provision on the equality of spouses. It
states that “In domestic relations the spouses shall enjoy equal personal and property
rights and shall bear equal duties.” (Article 1152).

Furthermore, the Code expressly prohibits discrimination between spouses. Under the
Code “When entering into a marriage and in domestic relations, no direct or indirect
restriction of rights shall be allowed and there shall be no direct or indirect preference
on the bases of origin, social and property status, racial and ethnic background, gender,
education, language, attitude to religion, kind and nature of activities, place of residence
and other factors.” (Article 1153).

Apart from the general provision on equality of spouses, Georgian legislation provides
for specific guarantees of equality. Under Article 1159 of the Civil Code “The spouses
shall have equal rights to their communal property. Possession, use and disposition of
this property shall be exercised by mutual agreement of the spouses.” (Article 1159).

The Civil Code stipulates equality of rights and duties of spouses not only between
them, but also with respect to children. Article 1197 provides that “[p]arents shall have
equal rights and duties with respect to their children. …” The equality of parents with
respect to their children may become problematic in cases of multiple parents. Such
situations may arise in a case of divorce of one of the parents and his/her marriage to
another person with whom the child may develop similar relations. Although such

726 See Commentary to the Civil Code of Georgia, Book Five, 2000, 24.
727 See Commentary to the Civil Code of Georgia, Book Five, 2000, 25, 37.
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situations are not expressly dealt with in the Code, it provides for the principle of “the
best interests of the child” offering an adequate solution to any problems which may
arise in practice.728

The above analysis of the compatibility of Georgian legislation with Article 5 of Protocol
7 makes it clear that the equality standards set forth in Georgian legislation fully reflect
those of Article 5. Similar to Article 5 the Civil Code expressly provides that spouses
shall enjoy equal rights and bear equal duties in domestic relations.729 Although the
wording of this provision of Georgian legislation differs from the wording in the Protocol,
the legal standards established in Georgian legislation and the Protocol are the same.

Article 5 of Protocol 7 stipulates that spouses shall enjoy equal rights and
responsibilities in their relations with their children. The Civil Code of Georgia provides
that standard through an express provision guaranteeing parents equal rights and
duties with respect to their children.

Georgian legislation also complies with Article 5 of Protocol 7  by guaranteeing equality of
spouses in case of divorce. The Civil Code states that “Parents shall enjoy equal rights and
bear equal duties with respect to their children, even if they are divorced.” (Article 1199).

It may be concluded that Georgian legislation is in full conformity with the European
Convention standards with regard to the right to marry and the right to found a family,
and as concerns equality of spouses.

10.2.3. THE LEGISLATION ON THE STATUS OF PRISONERS

The Law on Imprisonment (22 July 1999) which contains the rules on imprisonment as
a measure relating to the execution of criminal sentences on the territory of Georgia,
defines the system and structure of the organs executing criminal sentences, the
principles and rules of execution of sentences and the guarantees of social and legal
protection of prisoners.

The regulation of the right to marry of prisoners under Georgian legislation is of particular
significance in the context of the legal standards set under Article 12 of the Convention.
The Law on Imprisonment does not contain an express provision stating that prisoners
have the right to marry. Nor does  it contain procedural rules on the right of prisoners to
marry , nor  that a marriage ceremony may take place in prison, as an exception. It is
interesting to determine whether Georgian legislation provides for temporary release of
a convicted person for the purpose of marriage.

Interesting provisions on the temporary release of convicted person may be found in the
Law on Imprisonment. Under para. 2 of Article 49 of the Law, the prison administration
may grant a convicted person the right to temporary leave  the  prison in special personal
circumstances, if reliable information (notification) is received on the death of close
relative or in cases of a disease threatening the life of a close relative, or of a natural

728 Under para. 1, Article 1198 of the Code: “Parents shall be entitled and obligated to rear their
children, to take care of their physical, intellectual, spiritual and social development, and to
raise them as decent members of society, taking into account the best interests of the
children.” Para. 4 of the same Article states: “parental rights may not be exercised to the
prejudice of the interests of the children.”

729 See Commentary to the Civil Code of Georgia, Book Five, 2000, 25, 100-101.
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calamity which caused substantial material damage to him/her or his/her family. Para.
3 states that  temporary leave from a prison should not exceed 7 days.

Furthermore, para. 5 of Article 49 provides that the right to temporary leave from  a prison
may be granted to a convicted person at the request of the director of a prison
administration with the consent of the prosecutor, taking into consideration the personality
of the convicted person and the character of the crime committed. If the decision is
favourable, the director of the prison administration determines the number of persons
who are to accompany the convicted person.

The Order of the Minister of Justice on the Rules of Temporary Leave of the Penitentiary
does not provide that a prisoner may be temporarily released for the reason of marriage730

Article 90 of the Law on Imprisonment also provides that  in case of substantial and
urgent personal or legal business which requires his or her direct participation, upon
the petition of an investigator, a court may give a prisoner731 permission for short term
release for  up to three days.

It is clear from the Law on Imprisonment that it neither allows temporary release of a
convicted person for the purpose of getting married nor contains a procedure for carrying
out the marriage ceremony in prison. The Law only list the following reasons for which
a convicted person may be  temporarily released: the death of a close relative; in case
of disease threatening the life of a close relative; or a natural calamity which caused
substantial material damage to the prisoner or his/her family.

As for a prisoner charged with a criminal offence, Article 90 is quite ambiguous, referring
only in general terms to “substantial and urgent personal … business”.

The Code of Criminal Procedure of Georgia also regulates legal issues which are of
significance in the context of the right to marry. Article 136 of the Code governs the treatment
of a person to whom enforcement of a legal measure of criminal procedure applies. Para.
1 states that a person to whom enforcement of a legal measure of criminal procedure
applies retains his/her constitutional status, citizenship and legal personality and enjoys
the protection of the State. Para. 3 of Article 136 sets forth the list of rights which will be
restricted. It provides that detained persons, arrested persons or a person attending a
medical agency for assessment before the entry into legal force of the judgment retains,
inter alia, the right to marry. It follows from this provision that before the entry into legal force
of the judgment a person who is deprived of his liberty may enjoy his/her right to marry. It may
also be deduced from this provision that after the  entry into legal force of the judgment,
detained persons, arrested persons or  persons  attending a medical agency for  assessment
no longer enjoy the right to marry. It may be assumed that under this provision such  persons
will be able to enjoy  the right to marry again only after his/her release.

Thus, under the Code of Criminal Procedure from the moment of entry into legal force of
the judgment until his/her release a detained person, arrested person or person
attending a medical agency for  assessment does not enjoy the right to marry. A person
sentenced to life imprisonment is also deprived of the right to marry under the Code of
Criminal Procedure from the moment of entry into legal force of the judgment.

730 Order N364, 28 December 1999.
731 For the purposes of the Law on Imprisonment, a prisoner is defined as a personconvicted in

a criminal offence.



534

At the same time the Civil Code of Georgia does not include imprisonment in the list of
circumstances impeding marriage.732 On the basis of the Civil Code of Georgia since
the list of circumstances impeding the marriage does not include imprisonment, an
office of the Register of the Civil Status may not refuse a marriage to a convicted person.

In practice, the situation seems to be less problematic than provided for in the legislation.
According to the information obtained, although only a few cases of marriage of convicted
persons may be identified, in practice requests of marriage by convicted persons are
satisfied. Though the convicted persons are not released from the prison to carry out a
marriage ceremony, in practice it is done within the  prison. A marriage of a prisoner is
registered by the representative of an office of the Register of Civil Status invited for that
purpose.

10.3. Conclusions and Recommendations

a) In general, it may be concluded that Georgian legislation is compatible with the
standards of Article 12 of the Convention and Article 5 of Protocol 7.

b) However, the provisions of Georgian legislation on the right to marry of prisoners are
less than satisfactory in terms of their compliance with Article 12 of the Convention.
Amendments should be made to the Code of Criminal Procedure and the Law on
Imprisonment (and its regulations) to expressly guarantee prisoners the rights to marry,
which they are in any case already permitted to exercise in practice at present.

732 Article 1120 of the Civil Code on impediments to marriage reads as follows:
“Marriage shall not be allowed:
- between persons at least one of whom is married;
- between lineal ascendants and descendants [parents and children];
-  between a sister and a brother, regardless of whether they are siblings by blood or not;
- between an adoptive parent and an adoptee;
- between persons at least one of whom has been declared by a court to be a person
without legal capacity by reason of mental illness or mental retardation;”
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11. ARTICLE 1, PROTOCOL 4 - PROHIBITION OF
IMPRISONMENT FOR DEBT

11.1. The European Convention and its Interpretation

Article 1 of Protocol 4 states:

“No one shall be deprived of his liberty merely on the ground of inability to
fulfil a contractual obligation.”

Proceeding from the requirements stipulated in Article 1, Protocol 4, it is forbidden to
apprehend somebody only because he/she is unable to pay  a debt. The prohibition
may even cover a short-term deprivation of liberty  outside prison facilities. The European
Commission of Human Rights noted that this Article aims at prohibiting any deprivation
of liberty caused only by the person’s inability to fulfil his/her contractual obligations.

It does not prevent deprivation of liberty, if some factors are available other than those of
being unable to pay a debt or carry out a task under a concluded contract. For instance,
if a person intentionally refuses to fulfil an obligation, despite the fact that he/she has
the means to do so, he/she may be detained under Article 5, paragraph 1(b) of the
Convention. Upon the debtor’s request, an individual may also be detained in order to
compel him/her to give written testimony under oath.733

11.2. Georgian Legislation

Article 18 of the Constitution of Georgia proclaims that the freedom of a person is
inviolable. Arrest or other restrictions on personal freedoms are prohibited without a
court order. Breach of this Article is punishable under the law.

Nothing in Georgian legislation directly permits anybody to be deprived of liberty solely
for being unable to fulfil a contractual obligation. Deprivation of liberty under the Georgian
legal system can only come about in consequence of a breach of the criminal law.

Georgian legislation does, however, give rise to doubt as regards Article 1, Protocol 4.
Under the Law on Business and Bankruptcy Proceedings, judicial investigations into
such matters must be conducted in accordance with the legislative requirements
governing civil procedure. It is advisable, nevertheless, to consider more carefully Article
14 of the Law dedicated to the measures of securing bankruptcy assets. Paragraph 1 of
this Article states that the courts are entitled to apply to an insolvent debtor such

733 5025/71, Dec. 18.12. 71. Yearbook 14, p. 692 (696-698).
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exceptional measures as enforced appearance before the authorities or in court. This
provision is likely not to contradict to the Article 1 of Protocol 4. At the same time, pursuant
to paragraph 2 of the Article in question, “the court, taking into account the peculiarities
of the case, may implement other special measures to secure bankruptcy assets.” This
blanket norm appears to diverge somewhat from the meaning of Article 1 of Protocol 4
of the Convention as it leaves room for different interpretations.

11.3. Conclusions and Recommendations

On the whole, Georgian legislation is in line with the requirements stipulated in Article
1, Protocol 4. However, paragraph 2 of Article 12 of the Law on Business and Bankruptcy
Proceedings should be rephrased to replace the existing blanket wording by a clearer
list of measures allowed under the Law.
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12. PROTOCOL 4, ARTICLE 3 - PROHIBITION OF
EXPULSION OF NATIONALS

12.1. The European Convention and its Interpretation

Article 3 of Protocol 4 states:

“1. No one shall be expelled, by means of either of an individual or of a
collective measure, from the territory of the State of which he is a national.

2. No one shall be deprived of the right to enter the territory of the State of
which he is a national.”

The protection provided for in the two paragraphs of Article 3 of Protocol 4 is accorded to
citizens of a State. Article 3 protects citizens of a State against expulsion from that State,
both individually or collectively. A question arises as to whether or not one may deprive
a person of his/her citizenship for the purpose of subsequent expulsion. Such a situation
may occur, for instance, when the person possesses dual citizenship (so depriving
him/her of one citizenship does not make him/her a person without citizenship) and
when some additional reasons exist to expel him/her from  one of the two countries.
Possible solutions to this problem in the light of the Strasbourg case-law are quite
vague. Nevertheless, it is reasonable to discuss this issue in the context of Georgian
legislation, which allows for a clearer understanding of the problem.

 In addition, it should be noted that there are very few European Court cases, clarifying
the implications of the principle that no one shall be deprived of the right to enter the
territory of the State of which he is a national. This right is part of customary international
law, as well. A situation may take place in which a State which has deprived somebody
of his citizenship consequently deprives him/her of the right to enter the territory.
Fortunately, no such cases have arisen in the practice of the States parties to the
European Convention.

12.2. Georgian Legislation

The Constitution of Georgia prohibits the expulsion of Georgian citizens from Georgia
and the extradition of a Georgian citizen to another State save in the instances provided
for in international treaties. The decision to extradite a Georgian citizen may be appealed
to the courts (Article 13, paragraphs 3 and 4).

Some aspects of this right are also reflected in paragraph 2, Article 22 of the Constitution
of Georgia, which states that “Everyone lawfully within the territory of Georgia is free to
leave the country. A citizen of Georgia can freely enter the country”. At the same time, a
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certain reservation is made in the next paragraph of this Article, under which the right in
question may be restricted, in accordance with the law, “in order to guarantee state and
public security as necessary for the existence of a democratic society, health protection,
prevention of crime and the administration of justice”.

As in the case of freedom of movement and freedom to choose one’s residence, the
right stipulated in Article 22 is also not absolute and may be restricted as provided by
law in the event of a state of emergency or martial law in compliance with paragraph, 1
of Article 46 of the Constitution.

This is the only provision in the Constitution which gives rise to doubt about its
compliance with the Article under review. The point is that the Convention envisages no
restrictions on the right of a national to enter the territory of his/her own state, while the
Constitution of Georgia does contain such a clause. Therefore, it seems reasonable to
reconsider the lawfulness and advisability of the grounds under which the right of
Georgian citizens to freely return to Georgia may be restricted.

12.2.1.  SOME STATISTICAL DATA CONCERNING THE MATTER OF NATURALISATION
AND TERMINATION OF CITIZENSHIP

In accordance with the official data available, in 2000, 61 persons acquired citizenship
of Georgia and 460 persons renounced citizenship of Georgia. Georgian citizenship of
144 persons was terminated, due to their acquisition of the citizenship of other States.

In 2001, 63 persons acquired citizenship of Georgia and 392 persons renounced
citizenship of Georgia. Georgian citizenship of 244 persons was terminated, due to
their acquisition of the citizenship of other States.

It should be pointed out that termination of a person’s citizenship of Georgia through the
acquisition of another citizenship has no negative effect on his/her right to stay in Georgia.

12.3. Conclusions and Recommendations

a) It may be concluded that Georgian legislation creates no problem in terms of its
compliance with the Article 3 of Protocol 4. No gaps in the legislation have been found
that might result in violations of the rights protected by this Article.

b) At the same time, it is reasonable to reconsider the necessity of restricting the
provisions set forth in Article 22, paragraph 3 of the Constitution of Georgia with respect
to the right to freely enter the territory of Georgia.
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13. PROTOCOL 6 - ABOLITION OF DEATH PENALTY IN TIME
OF PEACE AND  PROTOCOL 13 - ABOLITION OF DEATH
PENALTY IN TIME OF WAR

13.1. Protocols 6 and 13 to the European Convention on Human
Rights

Under Article 1 of Protocol 6 to the European Convention on Human Rights:

“The death penalty shall be abolished. No one shall be condemned to
such penalty or executed.”

Article 1 of Protocol 6 which should be read in conjunction with Article 2 on the Convention
proper, affirms the principle of the abolition of the death penalty. It commits state parties
to the Protocol not only to abstain from implementing a death sentence in practice, but
also to abolish it in law.734

The prohibition of the death penalty under Protocol 6 is limited to peacetime. A State may
make provision in its law for the death penalty in respect of acts committed in time of
war or imminent threat of war. Such penalty shall be applied only in the instances laid
down in the law and in accordance with its provisions.735

Article 3 of Protocol 6 expressly prohibits derogation from this provision under Article 15
of the Convention.

It is important to note that the Parliamentary Assembly of the Council of Europe
established a practice whereby it requires that States wishing to become a member of
the Council of Europe commit themselves to an immediate moratorium on executions,
to the removal of the death penalty from their national legislation, and to signing and
ratifying Protocol  6.

On 3 May 2002 the member States of the Council of Europe adopted Protocol 13 to the
Convention on Human Rights concerning the abolition of the death penalty in all
circumstances.736 Unlike Protocol 6, which does not exclude the death penalty in respect
of acts committed in time of war or of imminent threat of war, Protocol 13 aims at
abolishing capital punishment in all circumstances, including for acts committed in
time of war or of imminent threat of war.

734 See Explanatory Report to the Protocol No. 6. Available on the internet-site of the Council of
Europe’s Treaty Office: [http://conventions.coe.int].

735 See Article 2 of Protocol 6.
736 Protocol 13 has not yet entered into force. Its entry into force required ratification by 10

States. At the time of writing 6 States have ratified the Protocol.
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737 Author’s translation.
738 Para. 3, Article 6 of the Code. See also K. Korkelia, Extradition Under the Case-Law of the

European Court of Human Rights, Georgian Law Review, 5, N1, 2002, 178-181.

13.2. Georgian Legislation

Para. 1 of Article 15 of the Constitution of Georgia, which guarantees the right to life
reads as follows: “A person’s life is inviolable and is protected by law.”

Para. 2 of the same Article provides:

“Special form of punishment –  capital punishment, before its full abolition,
may be envisaged by an organic law for particularly serious crimes directed
against a person’s life. Only the Supreme Court has the right to impose
such a punishment.”737

Although at the time of adoption of the Constitution of Georgia criminal legislation
provided for capital punishment for several crimes, in 1997 the Parliament of Georgia
adopted the Law on the Total Abolition of the Special Measure of Punishment - Capital
Punishment. The Law amended the appropriate legislative acts, including the Criminal
Code of Georgia with a view to abolishing capital punishment. Capital punishment has
been substituted by life imprisonment.

The Criminal Code of Georgia does not envisage capital punishment for any crimes
provided for in the Code.

Under the Criminal Code of Georgia a person may not be extradited or deported if he
has committed a crime punishable with capital punishment in the receiving state.738

Notably, on 22 March 1999 Georgia became a party to the Second Optional Protocol to
the International Covenant on Civil and Political Rights Aiming at the Abolition of the
Death Penalty (1989).

As already noted, Georgia ratified Protocols 6 and 13 to the European Convention.

13.3. Conclusion

Georgian legislation is in full compliance with Protocols 6 and 13 to the European
Convention on Human Rights.
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14.  PROTOCOL 7, ARTICLE 2 – RIGHT OF APPEAL IN
CRIMINAL MATTERS

14.1. The European Convention and its interpretation

Under Article 2 of Protocol 7 of the Convention:
“1. Everyone convicted of a criminal offence by a tribunal shall have the

right to have his conviction or sentence reviewed by a higher tribunal.
The exercise of this right, including the grounds on which it may be
exercised, shall be governed by law.

2. This right may be subject to exceptions in regard to offences of a
minor character, as prescribed by law, or in cases in which the person
concerned was tried in the first instance by the highest tribunal or was
convicted following an appeal against acquittal.”

The Convention and, in particular, Article 6 does not oblige member States to set up
courts of appeal or to allow for a review of judgments. Article 2 of Protocol 7 provides for
a supplementary guarantee to Article 6 of the Convention. According to the Explanatory
Report to Protocol 7, this provision does not concern offences, which have been tried by
bodies that are not tribunals within the meaning of Article 6 of the Convention. The
guarantees of a fair trial must be respected by the higher tribunals when reviewing
decisions of a lower tribunal. The first sentence of paragraph 1 provides that everyone
has the right to have the “conviction or sentence” reviewed. It does not require that in
every case an individual should be entitled to have both his conviction and sentence so
reviewed.739

14.2. Georgian Legislation

The Constitution does not define the right of appeal in express terms. However, Article
84, para. 5, provides for the possibility of repeal, alteration or suspension of a court
judgment, and adds that this may only be effected by a court in accordance with the
procedure prescribed by law. Under Article 42, para. 1, of the Constitution, “everyone
has the right to apply to a court for the protection of his/her rights and freedoms.”

The Code of Criminal Procedure provides for appeals and is compatible with Protocol
7, Article 2, and with Article 6, para. 1, of the European Convention. The Court in its
established case-law has found that although there is no obligation under the Convention

739  Explanatory Report. para. 17.
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to set up courts of appeal, the procedure before such courts, where they are set up by
national law, must respect the requirements under Article 6, para. 1. The Code of Criminal
Procedure provides for the freedom of appeal from any action and decision in criminal
procedure (Article 21).

Article 517 of the Code of Criminal Procedure entitles a convict740 to demand
consideration of his/her case by at least two judicial instances.

14.2.1. PROCEEDINGS BEFORE A COURT OF APPEAL

Article 518, part 1 of the Code of Criminal Procedure grants the right to lodge an appeal,
inter alia, to a convict and his defence counsel or legal representatives741, as well as to
a person to whom a coercive medical measure742 has been applied and his/her
representative.743

A court of appeal can take one of the following decisions: 1) to repeal a judgment of
conviction rendered by a first instance court and deliver a judgment of acquittal instead;
2) to repeal a judgment of acquittal rendered by a first instance court and deliver a
judgment of conviction instead; 3) to amend a judgment of a first instance court; 4) to
decline to uphold an appeal and leave unaltered a judgment of a first instance court
(Article 536).

The Code of Criminal Procedure is in conformity with the European Convention in terms
of application of the Article 6 requirements to appeal proceedings and their observance
by the “higher tribunal”.744 Under the Code of Criminal Procedure the appeal proceedings
must be adversarial and conducted on the basis of equality of arms (Article 518, part. 2).
The defence counsel and representatives of the convict are authorised to lodge an
appeal only with the consent of the convict, unless the convict is a minor, or has a
physical or mental defect (ibid, part 4). A court of appeal is composed of three judges745

(Article 521, part 2). An appellant is entitled to obtain a copy of the rebuttal lodged by
another party from the court (Article 527, part 2). The Code of Criminal Procedure also
lays down the time limits for the appeal proceedings, which may be deemed reasonable
within the meaning of Article 6. The first instance court must send all the relevant materials
to the Court of Appeal within a month (from rendering a judgment) and the latter is
obliged to consider the appeal within a month of receiving it. The President of the Court
of Appeal is entitled to extend the time-limit for consideration of complex and voluminous

740 Under Article 44 part 26, which defines terms referred to in the Code of Criminal Procedure,
“a convict” stands for a person against whom a judgment of conviction has been rendered
by a court.

741 Under Article 44 part 22 “a legal representative” stands for a close relative, tutor or guardian
of the person being represented, these terms themselves being defined by the Civil Code of
Georgia.

742 A coercive medical measure may be applied to a person by a court judgment in the cases
defined by the Criminal Code of Georgia.

743 The same rule applies to cassation proceedings (Article 546).
744 Under the Organic Law of Georgia of 13 June 1997 on Courts of General Jurisdiction” and

Article 521, part 1 of the Code of Criminal Procedure the following act as the courts of appeal:
Appeal Chambers of Criminal Cases at the Higher Courts of the Autonomous Republics of
Abkhazia and Ajara and at the Regional Courts of Tbilisi and Kutaisi.

745 The same applies to cassation proceedings (Article 549).
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cases by another 15 days746 (Article 528). A convict who is detained can, but doesn’t
need not,, attend the appeal hearing. A convict who is not detained and his/her
representative must be summoned to appear before the court of appeal but their non-
appearance does not prevent  consideration of the case unless the appeal has been
brought by them, in which case the hearing must be postponed. In case of repeated
non-appearance, the case must be heard in absentia (Article 531). The Code of Criminal
Procedure sets out rules on the appointment of a defence counsel and other procedural
guarantees and on the holding of the hearing of an appeal which are similar to the
corresponding provisions applicable to the first instance proceedings. Accordingly, the
considerations above show that  appeal proceedings as provided for by the Code of
Criminal Procedure comply with Article 6.

The lodging of an appeal entails consideration of the case by a court of appeal in a
mandatory way and the conducting of a fresh judicial investigation. The court of appeal
may not decline consideration of a case. The lodging of an appeal suspends execution
of the sentence (Article 520).

The Code of Criminal Procedure stipulates certain formal requisites, in particular, an
appeal must specify, inter alia, the name of the respective court and of the appellant, the
relevant dates, as well as the alleged shortcomings in the judgment, with reference to
the relevant statements in the judgment, with appropriate arguments and claims
supporting the appellant’s opinion, together with relevant evidence, including any newly
revealed evidence. If the appeal fails to comply with the aforementioned requirements,
the appellant is given 5 days to correct it. In accordance with the wording of Article 529,
part 3, “if the appellant does not comply with the aforementioned requirement, the
appeal shall not be considered”. In that case, the contested judgment enters into force
and must be executed. The ruling of the court of appeal concerning dismissal of the
appeal is final and not subject to appeal. The same rule with the same limitation
applies to cassation proceedings (Article 552, part 2).747

In accordance with the Code of Criminal Procedure, a sentence must be lawful, motivated
and fair. A sentence is lawful if it is rendered in accordance with the requirements of the
Constitution, the Code of Criminal Procedure and other laws of Georgia. A sentence is
motivated if its conclusions are based on the totality of such evidence considered in
court as has been shown to be reliable beyond reasonable doubt and which suffices to
establish the truth. A sentence is fair if the punishment imposed is appropriate to the
personality of the offender and the gravity of the offence committed (Article 496).

An appellant may appeal against the judgment of a first instance court, which has not
become final,748 alleging it is insufficiently motivated. By virtue of an appeal an appellant
questions the reasoning and/or lawfulness of the judgment (Article 519).

Similarly, the grounds of repeal of a sentence in the appeal proceedings are the following:

a) an incomplete or biased pre-trial investigation and/or a defective court hearing, when
such defects cannot be remedied in the appeal proceedings; b) incompatibility of the
findings in the judgment with the evidence on file, unless collection of additional evidence

746 The same applies to cassation proceedings (Article 550).
747 See, Conclusions and Recommendations, 14.3 a).
748 A sentence, unless it is appealed, becomes final after the expiry of appeal and cassation

terms, i.e. after 14 days (Article 602).
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is possible during the appeal proceedings; c) an essential breach of the Code of
Criminal Procedure (Article 537, part 1).749

Under Article 537, part 2, a sentence may be amended on a ground referred to in part 1,
if the ground is related to some, but not all, of the charges or to certain distinct instances
of multiple same charges.750

The Code of Criminal Procedure provides for the prohibition of reformatio in pejus in
appeal proceedings if the latter is instituted on the basis of an appeal lodged by the
defence (Article 540).

The Code of Criminal Procedure also provides for the so-called principle of revision,
which has been known since the Soviet period. Under the principle, the appeal proceedings
are not confined to the allegations raised in the appeal. A court of appeal is obliged to
examine the case in full, also with regard to any defendants who have not lodged an
appeal. A court is entitled to adopt a judgment favourable to those defendants. Reformatio
in pejus is inadmissible unless it has been requested by the prosecution (Article 543).

14.2.2. CASSATION PROCEEDINGS

Under the Code of Criminal Procedure, judgments of a court of first instance (Judicial
Boards of Criminal Cases of the Higher Courts of the Autonomous Republics of Abkhazia
and Ajara and of the Regional Courts of Tbilisi and Kutaisi, the Judicial Board of Criminal
Cases of the Supreme Court) or of a court of appeal that have not become final and are,
in the  appellant’s opinion, unlawful, may be appealed in cassation proceedings. Under
the Code “unlawful” implies: a) an essential breach of due process which has passed
unnoticed or has been allowed to occur by the courts of first instance and a court of
appeal; b) an incorrect qualification of a defendant’s act; or c) the application of a type of
measure inappropriate to a defendant’s actions and personality (Article 547).

A court of cassation may take one of the following decisions: a) leave the judgment
unaltered; b) repeal the judgment and refer the case back for additional investigation or
fresh judicial consideration; c) repeal the judgment and discontinue the case; d) alter
the judgment in favour of the  defendant; e) repeal the judgment of the court of first
instance and the court of appeal.

The grounds for repeal and alteration of a judgment in cassation proceedings are the following:
a) an essential breach of a law of criminal procedure;
b) the incorrect application of criminal law or other substantive law;
c) the inappropriateness of a penalty in view of the seriousness of the action

committed  and the personality of the  defendant (Article 562).
Under Article 2 of the Code of Criminal Procedure the norms of criminal procedure are
contained in the Constitution of Georgia, international treaties to which Georgia is a
party, the Code of Criminal Procedure, other laws of Georgia and universally recognised
principles and norms of international law. But Article 562 refers to “a law of criminal
procedure” only, which implies the Code of Criminal Procedure. While the international
treaties to which Georgia is a party constitute part of its legal system, the treaties have

749 The Code elaborates a) and b) grounds in the subsequent articles.
750 See, Conclusions and Recommendations, 14.3. b),c).
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751 See the system of legal acts given in the Compatibility Report of February 2001, pp. 13-14 and 19.
752 See Conclusions and Recommendations, 14.3.d).
753 Article 308 of the Code of Administrative Violations.
754 See Conclusions and Recommendations, below, 14.3.e).
755 See above as concerns the compatibility of the disciplinary law with regard to Articles 5 and

7 of the Convention.
756 Approvedby the Ordinance of 2 September of 1994 of the Head of State of Georgia.
757 The only context in which “a tribunal” is referred to in the Statute is where it mentions a “court

of honour”. This is not an independent and impartial court within the meaning of Article 6
adjudicating upon the guilt of an individual in the commissioning of a disciplinary offence and
providing him/her with procedural guarantees. Instead, a case is referred by a commander to
the court of honour with the view of condemning the serviceman who was found responsible
for the commissioning of a disciplinary offence by that commander. Imposition of a disciplinary
sanction and committal to the court of honour for the same offence is prohibited under the
Statute. Thus committal to the court of honour constitutes a disciplinary sanction per se.

the status of a normative act not that of a legislative act.751 Thus, Article 562 referring to
“a law of criminal procedure” excludes the possibility of invoking the European Convention
on a basis for cassation proceedings.752

The Code of Criminal Procedure provides for inadmissibility of reformatio in pejus in
cassation proceedings (Article 566).

14.2.3. EXCEPTIONS TO THE RIGHT TO A REVIEW

Georgian legislation provides for only one exception of the kind envisaged by para. 2 of
Article 2 of Protocol 7. In particular, the resolution concerning administrative
imprisonment (which constitutes an administrative penalty for certain administrative
violations as defined by the Code of Administrative Violations) must be executed
immediately after its rendering.753 There is no appeal procedure provided against it.

The administrative proceedings referred to above are criminal matters within the meaning
of Article 6, para 1, of the European Convention and therefore Protocol 7, Article 2, also
applies. They seem not to be offences of a minor character so para. 2 cannot be applied.
That seems to show that the law is in breach of Protocol 7, Article 2.754

A judgment of the Judicial Board of Criminal Cases of the Supreme Court which acts as
a first instance court may be appealed in cassation proceedings before the Chamber of
Criminal Cases of the Supreme Court.

Conviction following an appeal against acquittal may be appealed in cassation
proceedings. The Code of Criminal Procedure does not provide for any exceptions.

14.2.4. APPLICATION OF ARTICLE 2 OF PROTOCOL 7 TO THE LAW ON MILITARY
DISCIPLINE755

Article 2 of Protocol 7 may apply to the disciplinary law. Under the Disciplinary Statute of the
Armed Forces of Georgia,756 which stipulates disciplinary penalties for disciplinary offences
committed by servicemen (inter alia, confinement to a guardhouse for up to ten days), the
sanctions are imposed by a commander and not by “a tribunal” within the meaning of Article
2.757 The Statute does not provide for a serviceman’s right to appeal the decision reached by
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758 See, Conclusions and Recommendations, 14.3.f).
759 Article 562 of the Code of Criminal Procedure.

the commander to a court. The possibility of  reviewing such a judgment by a higher tribunal
would  be in  conformity with the requirements of Article 2 of Protocol 7.758

14.3. Conclusions and Recommendations

In general, Georgian legislation is in line with the provisions set forth in Article 2 of
Protocol 7 to the Convention. However, the following recommendations may be made:

a)  Although the Code of Criminal Procedure provides for a general rule for the restoration
of terms missed due to a good reason in Article 215 and for the right to appeal the
refusal of restoration, it is recommended to modify Article 529, part 3 of the Code of
Criminal Procedure so that it additionally requires “a good reason” for a failure to comply
with a request  so that, in the  absence of a good reason, the appeal be dismissed and
the appealed sentence enters into force. This would exclude an unconditioned limitation
of the right to appeal established by the present provision. The same recommendation
is  made with regard to cassation proceedings, namely, Article 552, part 2 of the Code of
Criminal Procedure as well.

b) It is recommended that the Code of Criminal Procedure should provide for the
possibility of lodging an appeal requesting a review of the fairness of a sentence, i.e. of
the appropriateness of a sentence in view of the personality of the offender and the
gravity of the offence committed.

c) In accordance with Article 2 of the Code of Criminal Procedure (headed “the sources
of the criminal procedures”), the norms of criminal procedure are contained in the
Constitution of Georgia, international treaties to which Georgia is a party, the Code of
Criminal Procedure, other laws of Georgia and universally recognised principles and
norms of international law. The above articles do not make clear that unlawfulness of a
sentence may derive also from a failure to observe the norms of international treaties in
the criminal procedure. Thus, the European Convention may not be invoked with a view
to challenging a sentence before a higher tribunal. It is recommended that Articles 496
and 537 as well as other relevant articles should refer to the norms of criminal procedure
instead of the Code of Criminal Procedure or other laws of criminal procedure (the
same rule applies to the cassation proceedings and accordingly an analogous
recommendation is  made with regard to the latter759).

d) It is recommended that Article 562 of the Code of Criminal Procedure should refer to
a norm of criminal procedure instead of a law of criminal procedure.

e) It is recommended to provide for a right of appeal in administrative proceedings
involving administrative imprisonment.

f) It is recommended that the Law on Military Discipline be amended to bring it in line
with Article 2 of Protocol 7.
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760 DR 75/76.
761 Gradinger v. Austria, 23, October 1995, Series A no. 328-C, para. 55.
762 16 December 1997, Reports 1997-VIII.
763 Admissibility Decision of 1996, para. 4.
764 In the Gradingen case the applicant was convicted and punished by a criminal court and

subsequently fined by administrative authorities for the same conduct. The Court found a
violation of Article 4, thus extending the principle of double jeopardy to administrative
proceedings as well.

15. PROTOCOL 7, ARTICLE 4 - RIGHT NOT TO BE TRIED
OR PUNISHED TWICE

15.1. The European Convention and its Interpretation

Under Article 4 of Protocol 7 of the European Convention:

“1. No one shall be liable to be tried or punished again in criminal
proceedings under the jurisdiction of the same State for an offence for
which he has already been finally acquitted or convicted in accordance
with the law and penal procedure of that State.

2. The provisions of the preceding paragraph shall not prevent the
reopening of the case in accordance with the law and penal procedure of
the State concerned, if there is evidence of new or newly discovered facts,
or if there has been a fundamental defect in the previous proceedings,
which could affect the outcome of the case.

3. No derogation from this Article shall be made under Article 15 of the
Convention.”

 Article 4 of Protocol 7 only applies to a final judgment in criminal proceedings. According
to the Explanatory Report to Protocol 7, the wording of Article 4 and in particular the
reference to “the jurisdiction of the same state” limits the application of the article to the
national level. The European Commission came to the same conclusion, inter alia, in
the Baragiola v. Switzerland case.760 The Commission stated that the non bis in idem
principle was upheld in Protocol 7, Article 4 only in respect of cases where a person had
been tried or punished twice for the same offence by the courts of a single state. Article
4 of Protocol 7 prohibits repeated convictions based on the same conduct of the
accused.761 In the Raninen v. Finland case762, the Commission held that Article 4 did not
exclude repeated convictions based on similar conduct taking place on different
occasions.763 If an individual is convicted of an administrative offence which must be
classified as “criminal” within the meaning of Article 6 of the Convention, Article 4 will
apply as well.764 At the same time, Article 4, since it only applies to trial and conviction of
a person in criminal proceedings, does not prevent him from being subjected, for the
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765 Explanatory Report.

same act, to actions of a different character – for example, disciplinary action in the case
of an official, as well as to criminal proceedings.765

The second paragraph of Article 4 of Protocol 7 does not limit the exceptions from the
non bis in idem principle listed there to cases, in which the re-opening of a case leads
to acquittal or is otherwise favourable to the individual.

15.1.1. RE-EXAMINATION AND REOPENING OF CASES DECIDED BY THE
EUROPEAN COURT OF HUMAN RIGHTS

Under Article 46 of the Convention, the High Contracting Parties have accepted an
obligation to abide by the final judgment of the European Court in any case to which they
are parties.

On 19 January 2000 at the 694th meeting of the Ministers’ Deputies the Committee of
Ministers adopted Recommendation NR (2000) 2 to member States on the re-
examination or reopening of certain cases at the domestic level following judgments of
the European Court of Human Rights. It is acknowledged in the Recommendation that
in certain circumstances the obligation under Article 46 may entail the adoption of
measures other than just satisfaction awarded by the Court in accordance with Article
41 of the Convention and/or general measures to ensure, as far as possible, restitutio
in integrum of the injured party. The practice of the Committee of Ministers in supervising
the execution of the Court’s judgments has shown “that in exceptional circumstances
the re-examination of a case or a reopening of proceedings has proved the most efficient,
if not the only, means of achieving restitutio in integrum.”

The European Commission for Democracy through Law of the Council of Europe (the
Venice Commission) in its Opinion N209/2002 on the Implementation of the Judgments
of the European Court of Human Rights of 18 December 2002 has dealt with this
problem as well (see paras. 72-74) and has come to the following conclusion (para.
107 under e): “Legislation allowing for reopening or review of proceedings following the
finding by the Court of a violation of the Convention should be adopted with no further
delay by all member States, at least as far as criminal proceedings are concerned”.

15.2. Georgian Legislation

Under Article 42, para. 4 of the Constitution of Georgia “no one shall be convicted twice
for the same offence.”

Under the first paragraph of Article 46 of the Constitution, the President of Georgia is
authorised in time of war or a state emergency to restrict certain constitutional rights
and freedoms enumerated in the article. The right not to be convicted twice for the same
offence is not on the list of those rights and freedoms.

By referring to the prohibition of a double conviction only, the constitutional provision
obviously fails to rule out a repeat of the stages of criminal prosecution which precede
the conviction for the same offence. Moreover, it does not provide for any exception to the



549

766 See, Conclusions and Recommendations, 15.3.a).
767 See, Conclusions and Recommendations, 15.3.b).

non bis in idem principle thus bearing potential problem of raising the issue of
constitutionality of the relevant articles of the Code of Criminal Procedure, which do
permit such exceptions and are not in breach of the Convention in view of the second
paragraph of Article 4.766

The Code of Criminal Procedure does not define the right not to be tried or punished
twice as such in express terms. But Article 28, part 1, subparagraphs l) and m) set out
the grounds for refusing to institute criminal proceedings and criminal prosecution and
for ceasing criminal prosecution. Under subparagraph l) criminal proceedings shall
not be instituted, and already instituted proceedings shall be discontinued, if there is a
final sentence concerning the same charges and/or a ruling (resolution) of a court (a
judge) concerning the discontinuation of the criminal proceedings relating to the same
charges. Under subparagraph m), criminal proceedings shall not be instituted, and
already instituted proceedings shall be discontinued, if there is a resolution of an organ
of enquiry, an investigator or a prosecutor discontinuing criminal proceedings, or
declining to institute criminal proceedings, relating to the same charges. Part 8 of the
article provides for the obligation to discontinue proceedings before a court of appeal or
a court of cassation if any of the above mentioned preconditions is revealed during
consideration of the case before the respective court.

Administrative responsibility based on an administrative violation provided for by the
Code of Administrative Violations is imposed if a violation, due to its character, does not
entail responsibility under criminal law in accordance with existing legislation (Article
10, part 2). The Code of Administrative Violations prohibits initiation of proceedings
regarding an administrative violation, and requires the discontinuation of already initiated
proceedings, if there is already a decision of a competent body (an official) imposing an
administrative penalty for the same fact, or a valid decision of a community court to
which the case had been referred by a body authorised to impose an administrative
penalty, or a valid resolution discontinuing the administrative proceedings, as well as if
there is a criminal case pending or decided with regard to the same fact (Article 232,
part 1, subparagraph 8). But in cases in which it is decided not to institute criminal
proceedings, or in which criminal proceedings have been discontinued, but in which
elements of an administrative violation are found in the acts concerned, administrative
responsibility may be imposed (Article 38, part 2).

Under Article 42 of the Disciplinary Statute of the Armed Forces of Georgia approved by
the Ordinance of 2 September of 1994 of the Head of State of Georgia, a serviceman
upon whom a disciplinary punishment is imposed is not exempt from responsibility
under the criminal law. Taking into consideration the fact that a disciplinary punishment
may constitute confinement to a guardhouse for up to ten days, Article 4 applies and the
aforementioned provision of the Statue seems to fail to comply with it. Meanwhile, Article
77 of the Statute prohibits punishing “several times” for the same violation.767



550

15.2.2. EXCEPTIONS FROM NON BIS IN IDEM PRINCIPLE IN GEORGIAN
LEGISLATION

Although the Constitution of Georgia sets out the non bis in idem principle in absolute
terms, the Code of Criminal Procedure provides for two groups of circumstances of
factual and legal character which can  give rise to a re-examination of a final judgment of
a court (both a judgment of acquittal and of conviction are implied). In particular, the Code
of Criminal Procedure differentiates between newly discovered facts and new legal
circumstances resulting from a development in practice, or new legislation (Chapter LIX).

The first group consists of circumstances which point to defects in the proceedings: (a)
if it is established by a final judgment of a court that the testimony of a witness, the
conclusion of an expert or other evidence that served as a ground for rendering a
judgment, is false; b) if it is established by a final judgment of a court that an act
committed by a judge, an inquirer, an investigator or, where appropriate, by a prosecutor
while considering the case, constitutes an offence; c) if there are other circumstances,
which were not known to the court while rendering the sentence and which, alone or in
connection with other established circumstances, suggest that the defendant was
innocent  or committed a lesser or a graver offence than the one for which he was
convicted,  or which suggests the guilt of an acquitted defendant or of  a person against
whom the case had been discontinued; d) if there are circumstances which prove the
illegality of the composition of the court, or the inadmissibility of any evidence, which
served as a basis for the sentence.

The new legal circumstances are the following: a) if there is a judgment of the
Constitutional Court of Georgia which declared as unconstitutional, a law which has
applied while rendering a final sentence by a court of general jurisdiction; and b) if a new
law is adopted, which annuls or mitigates criminal responsibility for the acts concerned.

Under the Code of Criminal Procedure, newly discovered facts and new legal
circumstances may be invoked for the re-examination both of a sentence of acquittal and
a sentence of conviction to the detriment of the acquitted or convicted person, though the
Code of Criminal Procedure sets time-limits for this. In such cases a sentence may be
challenged within a year from the moment of lodging a claim or a petition with the Chamber
of Criminal Law of the Supreme Court, the Presidium of the Higher Court of an Autonomous
Republic or with the Prosecutor General concerning establishment of the existence of
newly discovered facts or new legal circumstances. The Code does not set any time-
limits for challenging a final judgment of a court to the benefit of a convict on the basis of
newly discovered facts and new legal circumstances (Article 601).

The Code of Criminal Procedure provides for a comprehensive mechanism for the re-
examination of cases.

Under Article 594, part 1 of the Code of Criminal Procedure a complaint requesting re-
examination of a court sentence because of newly discovered circumstances is to be
lodged with the Prosecutor General with regard to final sentences rendered by the
courts of general jurisdiction of Georgia or with the prosecutors of the Autonomous
Republics of Ajara and of Abkhazia with regard to the final sentences rendered by the
courts of general jurisdiction of these Republics, while a complaint requesting re-
examination of a final court sentence, because of new legal circumstances, is to be
directly lodged with the Chamber of Criminal Cases of the Supreme Court of Georgia or
the Presidiums of the Higher Courts of Ajara and Abkhazia respectively (Article 594
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part 2). In the former case the prosecutors concerned must request the relevant criminal
case and the court judgments and, if the complaint is reasonable, institute proceedings
and assign a prosecutor or an investigator to the investigation. The examination of the
complaint is conducted by means of the usual investigative actions provided for by the
Code of Criminal Procedure. If a ground for re-examination of the case is established,
the investigator or the prosecutor in charge drafts a reasoned conclusion concerning
the necessity for  re-examination, which is to be approved by the Prosecutor General or
the Prosecutors of the Autonomous Republics respectively. The respective prosecutor
must lodge a request for re-examination with the Chamber of Criminal Cases of the
Supreme Court of Georgia or the Presidiums of the Higher Courts of Ajara and Abkhazia
respectively. Both the Prosecutor General and the prosecutors of the Autonomous
Republics are entitled to lodge such a request of their own motion (Article 596).

15.2.3. RE-EXAMINATION AND REOPENING OF THE CASES DECIDED BY THE
EUROPEAN COURT OF HUMAN RIGHTS

There is no provision in the Code of Criminal Procedure concerning either re-opening
or re-examination of a case following a finding of the European Court. As regards the
Code of Civil Procedure, a final judgment of a court may be challenged with a request  to
re-open a case on the basis of newly discovered circumstances. Under Article 423, part
1, subparagraph e), such a newly discovered circumstance may, inter alia, be “a court
judgment”. Since there have been no judgments against Georgia so far, the domestic
courts have had no opportunity to pronounce themselves on whether the European
Court’s judgments are also covered by Article 423 of the Code of Civil Procedure.768

15.3. Conclusions and Recommendations

Georgian legislation is to a greater extent in line with the provisions of Article 4 of
Protocol 7 to the Convention. However, the following recommendations may be made:

a) the constitutional provision should prohibit criminal proceedings against, as well as
punishment of,  anybody for the same offence, except  in accordance with the procedure
provided for by law;

b) the Law on Military Discipline should be amended in the light of the incompatibility
considered above;

c) the Code of Criminal Procedure and the Code of Civil Procedure should expressly
provide that a finding of the European Court of Human Rights is a ground for the re-
examination of a sentence and for the re-opening of a civil case respectively.
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16. PROTOCOL 12, ARTICLE 1 - GENERAL PROHIBITION
OF DISCRIMINATION

16.1. The European Convention and its Interpretation

Article 1 of Protocol 12 states:
“1. The enjoyment of any right set forth by law shall be secured without

discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.

2. No one shall be discriminated against by any public authority on any
ground such as those mentioned in paragraph 1.”

There is no case-law under Article 1 since Protocol 12 has not yet entered into force.
Nevertheless, some general comments may be made on the meaning of Article 1, of
Protocol 12. The Article entails a prohibition of discrimination in a broad sense as the
most general rule and this principle must be applied to everybody within the jurisdiction
of the state. The Article states that the prohibition of discrimination covers “any right set
forth by law”, i.e. it is applicable not only to the rights and freedoms covered by the
Convention, but all human rights, including economic, social and cultural ones [provided
under the national legislation]. At the same time, it is important to keep in mind that this
Article does not exclude differences in treatment which cannot be regarded as
discrimination.

In the context of Article 1, reference should be made to the previous study performed by
a group of Georgian experts on the compatibility of domestic legislation with the
requirements of European Convention and its Protocols.769 Article 14 of the Convention,
which prohibits discrimination with respect to the rights and freedoms protected by the
Convention has also been covered by the 2001 Compatibility Study.770 Thus, it seems
reasonable to briefly reproduce once again the most essential legal provisions on this
point.

At the same time, the most recent developments in this regard will be discussed bearing
in the mind the principle of affirmative action – i.e. action which aims at achieving actual
equality – with respect to the implementation of minority rights.

769 A Study on the Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols: Pilot Project, prepared
by A. Kakhniashvili, A.Nalbandov, G. Tskrialashvili, HRCAD(2001)2, 2001.

770 Ibid, pp. 64-70.
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and religion see the analysis with Article 9 of the European Convention above.

In March 2002, the UN Human Rights Committee at its 1986th and 1987th meetings
considered the second periodic report of Georgia regarding the implementation of its
obligations under the International Covenant on Civil and Political Rights and elaborated
final conclusions and recommendations.771 According to paragraph 19:

“The Committee expresses its concern with respect to obstacles facing minorities in
the enjoyment of their cultural, religious or political identities.

The State party should ensure that all members of ethnic, religious and linguistic
minorities enjoy effective protection from discrimination, and that the members of such
communities may enjoy their own culture and use their own language…”

The Committee also noted with deep concern the increase in the number of acts of
religious intolerance and harassment of religious minorities of various creeds,
particularly Jehovah’s Witnesses and requested that the State party take the necessary
measures to ensure the right to freedom of thought, conscience and religion in Georgia.772

16.2. Georgian Legislation

16.2.1. RESPECT FOR AND EXERCISE OF THE RIGHTS OF ALL PERSONS
SUBJECT TO THE JURISDICTION OF A STATE

Article 14 of the Constitution of Georgia states that all people are born free and equal before
the law irrespective of their race, colour, language, sex, religion, political and other beliefs,
national, ethnic and social affiliation, origin, property and class status or place of residence.

Under the Constitution, citizens of Georgia enjoy equal rights in the social, economic,
cultural and political life of the country, regardless of language or national, ethnic or
religious affiliation. In keeping with the generally recognized principles and norms of
international law, they are free under the law to develop their own culture and to use their
native language both in private and in public, without discrimination or interference of
any kind (Article 38, paragraph 1).

In this context it is expedient to recall the following: in the 2001 Compatibility Study on
Article 14 of the Convention some amendments to Articles 14 and 38 of the Constitution
were proposed, in order to bridge certain gaps therein. These proposals have not been
considered yet. That is why they are repeated here: “Following amendments should be
made in Article 14 of the Constitution: a) Add the criterion ‘birth’; b) Add the blank norm
on ‘or other status’.

According to paragraph 2 of Article 85 of the Constitution in areas where the population
does not speak the State language, the state shall provide teaching and explanations of
matters pertaining to legal proceedings in that language.  The inclusion of this provision
in the Constitution can be seen as a product of the Soviet period, when Russian ( and
not Georgian)  was the lingua franca for minorities living in Georgia.
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777 Ibid, 70.

The Constitution provides for observance of the principle of non-discrimination in respect
of non-citizens as well, in that it states that aliens and stateless persons living in
Georgia have the same rights and obligations as Georgian citizens except where
otherwise stipulated by the Constitution and the laws (Article 47, paragraph 1).

One such exception provided for in the Constitution is the authority of the State to place
restrictions on the political activity of aliens and stateless persons (Article 27).

In the context of this Article it is expedient to repeat once again that human rights and
freedoms set out in Chapter II of the Constitution are apparently divided into two groups:
those applicable to all persons and those applicable to citizens.773

16.2.2. LEGAL SHORTCOMINGS TO BE CORRECTED

In March 2001, the Committee on the Elimination of All Forms of Racial Discrimination
considered the initial report of Georgia under the respective Convention774 and adopted
its concluding observations.775 In particular, the Committee noted in its observations
that it is concerned:

• at the failure of Parliament to adopt a special law on national minorities;
• at the absence of provisions explicitly banning the advocacy of national, racial

and religious hatred;
• at the under-representation of ethnic minorities in Parliament and in local bodies.

The Parliament of Georgia has not yet passed a special law on national minorities. No
practical steps have been taken to increase the presentation of ethnic minorities at the
decision-making levels. Nevertheless, some progress made in this regard is discussed
below.

As mentioned in the 2001 Compatibility Study on Article 14 of the European Convention,
“it should be noted that the norm according to which the determination of the nature of
a crime is made on the incitement of any kind of racial enmity (old Criminal Code, Article
75) is taken out from the new Criminal Code. In our opinion, the inclusion of such Article
in the new Code also would be reasonable.”776 As a further recommendation, the
adoption was proposed of an “Additional Article on the punishment of national, ethnic,
religious and other enmity should be incorporated in the Criminal Code.”777

In Decree N240 “About the Measures on Strengthening Protection of Human Rights in
Georgia” (see above), the President of Georgia instructed the Ministry of Justice to
“elaborate draft amendments to the Criminal Code of Georgia on recognizing as a
crime activities directed to incite ethnic and racial enmity or hatred, direct or indirect
restriction citizens’ rights based of their ethnic or racial belongings and envisaging
corresponding sanctions for this crime”. It is necessary to note that in March 2003 the
Government of Georgia considered and approved an amendment to the Criminal Code,
in accordance with which a new article (1421 - “Racial Discrimination”) will be added.
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This article contains a definition of discrimination which is in compliance with the
interpretation of this term under the UN Convention on the Elimination of All Forms of
Racial Discrimination and will allow punishment for the commissioning of the crime of
racial discrimination with imprisonment from 3 to 10 years, depending on whether
there are aggravating circumstances. The President of Georgia has submitted the above
amendment to Parliament for adoption. It is advisable that this is done as soon as
possible.

The Law on Payment for Deferment of Compulsory Military Service entered into force on
21 June 2002. Under this Law a person eligible for compulsory military service (aged
18 to 27) can be granted such deferment provided that he pays a specified amount of
money to the state budget of Georgia. The payment has been fixed at 200 GEL
(approximately 90 USD) a year or 2000 GEL (approximately 900 USD) in a lump sum. As
a result, by using this legal act one can fully avoid compulsory military service.

The reasons for adopting such a law were to prevent corruption relating to the call-up
process. Previously young men were often forced to bribe representatives of the
respective authorities to evade compulsory military service. It was considered more
acceptable to legalise such payments to render financial assistance to the Ministry of
Defence: 80 per cent of these payments must be transferred to the Ministry’s special
account. For the time being, 124 young men have already made use of the Law on
Payment for Deferment of Compulsory Military Service by paying the sums in question.

Bearing in the mind constitutional provisions which prohibit discrimination, inter alia,
on the basis of “property status” (Article 14), It may be supposed that this Law is
inconsistent with the requirements of Article1 of Protocol 12, which states that “the
enjoyment of any right set forth by law shall be secured without discrimination on any
ground such as […] property […] status”. Therefore, the application of the Law can be
considered discriminatory.

16.2.3. FRAMEWORK CONVENTION ON THE PROTECTION OF NATIONAL
MINORITIES AND THE MATTER OF PASSING A SPECIAL LAW

As it was noted in the 2001 Compatibility Study on 21 January 2000 Georgia signed the
Framework Convention on the Protection of National Minorities, which would have
entered into force  for Georgia upon ratification by Parliament. Stemming from this
Convention, the Law on the Protection of National Minorities should have been adopted
before April 2001 according to political commitments of Georgia assumed at the time of
admission to the Council of Europe.

Unfortunately, for the time being neither has the Framework Convention has been ratified
nor has the legal act dealing with minority issues  been elaborated. As a matter of fact,
there is no uniform view among competent state bodies (both legislative and executive)
as to whether it is necessary to adopt such a law. Opinions in this respect still vary,
which may be explained by the lack of clear understanding of the Convention’s essence.
Unlike other international human rights instruments to which Georgia is a party, the
Framework Convention on the Protection of National Minorities is not a self-executing
act i.e. it can only be implemented through relevant national legislation and practice.
There is a solid ground to suppose that the existing Georgian legislation does not fully
cover the entire scope of minority rights and freedoms enshrined by the Convention.
This relates, in particular, to the possibility of communication with administrative bodies
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using a mother tongue, toponymic indications and so on. That is why it is of utmost
importance that the ratification of the Framework Convention on the Protection of National
Minorities be followed by the adoption of legal act(s) to implement it at the national level.

Pursuant to the most recent information available, the Parliamentary Committee on Civil
Integration is going to submit to Georgian law-makers a draft document entitled “Concept
for Integration of National Minorities (in Georgia)” which is expected to be a legal instrument
that would ensure better promotion and protection of minority rights in Georgia, based on
the provisions of the Framework Convention. Anyway, there is an urgent need to both ratify
the Convention and pass the legislation necessary to implement it.

In order to reinforce such an attitude to this matter, it is advisable to refer to the opinion
expressed by the Committee on the Elimination of All Forms of Racial Discrimination in
the course of its consideration of the initial report of Georgia under the CERD: “In the
context of the implementation of Article 5 (of the CERD), the Committee expresses its
concern at the under-representation of ethnic minorities in Parliament. The Committee
notes with concern the barriers to participation of minorities in political institutions, for
instance with regard to the limitation on the participation of minorities in local executive
bodies due to a lack of knowledge of the Georgian language. The Committee
recommends that the State party take all necessary steps in order to increase the
representation of national minorities in Parliament and in local bodies”.

In addition, the Committee clearly stipulated its position as reflected in the following:
“the Committee encourages the State party to continue to provide its utmost support to
this process and to adopt legislation on minorities”.

It is clear that the above opinion is a good demonstration of problems to be addressed
within Georgian legislation and in practice. In this context it is relevant to stress the
importance of taking positive measures to achieve real equality between the majority of
the population and minorities residing in the country, with the view to final results and
not only equal opportunities.

In the process of finalising the present Compatibility Study a remarkable legal act
appeared in Georgia directly linked to the questions under consideration. Namely, at
the beginning of March 2003 the President of Georgia issued Decree N68 “On Approval
of the Plan of Action for Strengthening Protection of Human Rights and Freedoms of
Minorities Living in Georgia (2003-2005)”. The preamble to this Decree states: “Racial
discrimination is an unacceptable event in any civilized society. Georgia is a multiethnic
country, which has the best traditions of peaceful coexistence among many ethnic
groups, as well as centuries-old history of religious tolerance. That is why combating
all forms of discrimination (including religious discrimination) and protecting the human
rights and freedoms of different groups of the population is a key prerequisite for the
State development of Georgia.” The Plan of Action includes the following objectives:

• Adoption of amendments to the existing legislation and elaboration of new legal
acts to ensure full implementation of the international obligations assumed by
Georgia and recommendations of the respective UN treaty bodies in the field of
human rights and to make domestic legislation compatible with the standards
of the UN and the Council of Europe;

• Increasing the role and participation of ethnic minorities in the decision making
process by means of encouraging increased representation of national minorities
within governmental bodies;
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• Protection of minority rights by using special mechanisms and holding training
for minorities on the legal remedies available to them;

• Elimination of religious extremism and intolerance;
• Promotion of a civil integration processes:
• Preservation and development of the cultural identity of minorities.

The Plan of Action includes a series of specific measures to be undertaken to achieve
each particular objective mentioned above. In the context of this paragraph it is noteworthy
to mention that in conformity with this document the Parliament of Georgia is requested
to ratify the Framework Convention for the Protection of National Minorities and to
complete elaboration of the “Concept for Integration of National Minorities” and the
relevant legislative proposals.

If this Plan of Action is implemented, it will significantly contribute to the realisation of the
positive obligations of the State in relation to the protection of the rights of minorities.

16.2.4. SOME REMARKS CONCERNING THE MATTER OF GENDER EQUALITY

As noted above, Article 14 of the Constitution sets out the freedom and equality of
all persons before the law irrespective of, inter alia, gender. As far as women are
concerned, another noteworthy constitutional provision provides for legal protection of
maternity rights (Article 36, paragraph 3).

Given the importance currently attached to gender equality, it might be appropriate to
reproduce the wording of Article 3 of the International Covenant on Civil and Political
Rights directly in the Constitution. This would be consistent with both the spirit and the
letter of Georgian legislation and Georgia’s international human rights obligations.

Accordingly, the following recommendation made in the 2001 Compatibility Study still
remains valid: “The provision on women’s rights and gender equality should be stipulated
as a separate Article or clause in the Constitution”.

The following should be stressed in this context. Although the Human Rights Committee,
in its abovementioned conclusions and recommendations, recognized that “some
progress has been made in efforts to achieve equality for women in political and public
life”, it remained concerned because the level of representation of women in Parliament
and in senior public- and private-sector jobs remains low.

The Committee suggested that the State take appropriate measures to fulfil its
obligations in order to improve the representation of women in Parliament and in senior
positions in the public sector, as provided for in Article 3 of the Covenant. It noted that the
State should also consider measures, including educational ones, to improve the
situation of women in society.

Recently one of the Georgian NGOs, the, “Gender Development Association”, elaborated
a series of proposals aimed at enhancing women’s participation in the sense of their
representation in the Parliament of Georgia. For the time being no amendments of
such kind have been made to the electoral legislation.

According to the Plan of Action for Strengthening Protection of Human Rights and
Freedoms of Minorities Living in Georgia (2003-2005), the Parliament of Georgia,
together with the Ministry of Justice of Georgia and the State Commission for the
Elaboration of Politics Aimed at Advancement of Women, are requested to elaborate a
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new edition of Article 36 of the Constitution, in order to ensure a separate clause on
women rights and gender equality.

Finally, in the context of this question it should be mentioned that at the end of 2001 a
woman – a well-known politician - has been elected the chairperson of the Parliament
of Georgia.

16.2.5. LEGAL REMEDIES AVAILABLE

Under the Constitution all persons are entitled to have their rights and freedoms
protected in the courts. The State guarantees to pay full compensation, through the
courts, to any person who is wrongfully injured by the State, or by self-governing bodies
or their officials (Article 42, paragraphs 1 and 9).

Among the legal remedies available in Georgia for redressing violations of any person’s
rights and freedoms, priority is given to the courts. This does not, however, preclude the
use of any other legal remedies provided for by law.

In the context of Article 1 of Protocol 12 reference may be made to Georgia’s initial report
on implementation of the CERD. The section of that report dealing with Article 6
of the Convention contains fairly detailed information on the structure and procedures
of the judicial system (paragraphs 283-290); on judicial procedure in respect of
constitutional supervision (paragraphs 291 and 292); on administrative court
proceedings (paragraphs 293-295); on civil proceedings (paragraphs 296 and 297);
on criminal proceedings (paragraphs 298-302); and on the related right to
institute proceedings in other fora with respect to violations of rights and freedoms
(paragraphs  303 and 304).

In addition, all persons have the right to file an appeal concerning any infringement of
their rights and freedoms with the corresponding legislative and executive authorities.

16.3. Conclusions and Recommendations

a) On the whole, Georgian legislation is in line with the requirements of Article 1 of
Protocol 12 to the European Convention. At the same time, there is an urgent need both
to amend existing legislation and to adopt new legal acts to bring the legislation in full
conformity with the letter and spirit of Article 1 of Protocol 12.

b) It should be particularly noted that for the time being lawmakers have not acted on the
recommendations contained in the 2001 Compatibility Study with regard to the
Constitution of Georgia.

c) Adoption of the Law on Freedom of Religion and Religious Organizations should be
accelerated in order to ensure full implementation of the right to freedom of thought,
conscience and religion in Georgia.

d) Adoption of a draft amendment to the Criminal Code of Georgia by the Parliament of
Georgia should be accelerated with the view to recognizing as a crime any acts of racial
discrimination.
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e) Timely and effective implementation of the strategies envisaged by the Plan of Action
for Strengthening Protection of Human Rights and Freedoms of Minorities Living in
Georgia (2003-2005) would be welcome, especially concerning the necessary steps in
the legal sphere.

f) The Law on Payment for Deferment of Compulsory Military Service should be revised
to bring it in line with the Constitution and international human rights obligations of
Georgia.

g) The Parliament of Georgia should ratify the Framework Convention on the Protection
of National Minorities as soon as possible.

h) Elaboration and adoption of legal act(s) governing minority issues should be
encouraged to ensure implementation of the Framework Convention on the Protection
of National Minorities at the national level. The legal act(s) in question should, in
particular, include (1) measures to increase representation of minorities at decision-
making levels and (2) a list of positive actions aimed at achieving real equality in all
spheres of life.

i) The provision on women’s rights and gender equality should be stipulated as a
separate Article or clause in the Constitution of Georgia.

j) Special legislative measures (e.g. amendments to the Electoral Code) and other
measures should be taken to increase the representation of women in the Parliament
and in senior positions in the public sector.




