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winasityvaoba

konstantine korkelias naSromi – `adamianis uflebaTa evro-

puli konvenciis gamoyeneba saqarTveloSi~ eZRvneba Zalze aqtua-

lur sakiTxs. masSi ganixileba evropis erT-erTi yvelaze mniSvne-

lovani saerTaSoriso xelSekrulebis – adamianis uflebaTa evro-

puli konvenciis – gavlena saqarTvelos kanonmdeblobasa da praq-

tikaze, gansakuTrebiT sasamarTlo praqtikaze. 

naSromis aqtualoba ganpirobebulia ara mxolod misi Teoriu-

li RirebulebiT, aramed praqtikuli mniSvnelobiT. k. korkelia

ixilavs mraval sakiTxs, romelTac Teoriuli mniSvneloba aqvT.

am sakiTxebs Soris gansakuTrebul yuradRebas ipyrobs saqarTve-

los kanonmdeblobaSi konvenciis statusTan, maT Soris saqarTve-

los normatiul aqtebs Soris konvenciis ierarqiul adgilTan,

dakavSirebuli problematika. am sakiTxTa Seswavlis Sedegad av-

tori gamoTqvams mraval sayuradRebo mosazrebas da mkiTxvels

sTavazobs ama Tu im samarTlebrivi problemis gadawyvetis gzebs. 

naSromis Teoriuli Rirebulebis garda, udavoa, rom masSi gan-

xiluli sakiTxebi udidesi praqtikuli mniSvnelobisaa. avtors

gaanalizebuli aqvs mravali saxelmwifos sasamarTlo praqtika

adamianis uflebaTa saerTaSoriso dokumentebis, maT Soris ada-

mianis uflebaTa evropuli konvenciis, gamoyenebis Tvalsazri-

siT. evropuli saxelmwifoebis sasamarTlo praqtikis analizis

safuZvelze k. korkelia ixilavs saqarTvelos sasamarTloebis

(rogorc saerTo, ise sakonstitucio) praqtikas adamianis ufle-

baTa evropuli konvenciis gamoyenebasTan dakavSirebiT da gana-

zogadebs mas. 

am praqtikis ganzogadebisaTvis avtorma ganixila saqarTve-

los sasamarTloebis ara mxolod yvela is gadawyvetileba, ro-

mlebic oficialurad gamoqveynda, aramed isinic ki, romlebic ar

gamoqveynebula. sasamarTlo gadawyvetilebaTa analizi Zalze

Sromatevadi samuSaoa, rasac, avtoris sanaqebod unda aRiniSnos,

man warmatebiT gaarTva Tavi. sasamarTlo praqtikis yovlismom-

cvelma analizma avtors misca SesaZlebloba, warmoeCina obieq-

turi suraTi saqarTvelos sasamarTlo praqtikis Sesaxeb evropu-

li konvenciis gamoyenebasTan dakavSirebiT.

naSromSi igrZnoba avtoris survili, rom sasamarTloebis wina-

Se arsebuli problemebi daenaxa procesis mxareTa TvaliT. aseTi
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midgomiT man SeZlo, pasuxi gaeca sasamarTlos winaSe wamoWrili

mravali problemisaTvis, romelnic dakavSirebulia adamianis

uflebaTa evropuli konvenciis gamoyenebasTan.     

gansakuTrebul yuradRebas ipyrobs naSromSi ganxiluli sa-

kiTxebi, romlebic dakavSirebulia evropuli konvenciis gamoye-

nebis formebTan, konvenciis gamoyenebis iniciativasTan,  sasamar-

Tlo gadawyvetilebaTa dasabuTebis praqtikasTan, adamianis uf-

lebaTa evropuli konvenciis ganmartebasTan. 

sayuradReboa aseve erovnuli sasamarTloebis praqtikaSi ada-

mianis uflebaTa evropuli sasamarTlos precedentuli samar-

Tlis rolTan dakavSirebuli sakiTxebi, romlebsac didi yurad-

Reba eTmoba naSromSi. ar SeiZleba ar iqnes gaziarebuli avtoris

mosazreba, rom, marTalia, saqarTvelo ar aris precedentuli sa-

marTlis qveyana, magram saqarTvelos sasamarTloebma unda gamoi-

yenon evropuli sasamarTlos precedentuli samarTali, raTa

sworad ganmarton konvenciis debulebani. 

miuxedavad imisa, evropuli sasamarTlos precedentuli sa-

marTlis gamoyeneba saqarTvelos sasamarTloebSi jerjerobiT

iSviaTobaa, SeiZleba gamoiTqvas varaudi, rom am naSromSi maTi de-

taluri ganxilva da mis Sedegad gamoTqmuli rekomendaciebi xels

Seuwyobs sasamarTloebSi arsebuli xarvezebis aRmofxvras.  

daskvnis saxiT unda aRiniSnos, rom naSroms ara mxolod didi

Teoriuli mniSvneloba aqvs, aramed is did wvlils Seitans saqar-

TveloSi adamianis uflebaTa evropuli konvenciis gamoyenebis

swori sasamarTlo praqtikis damkvidrebaSi. vfiqrob, naSromi sa-

magido wigni gaxdeba iuridiuli profesiis warmomadgenelTaT-

vis, gansakuTrebiT ki mosamarTleebisa da advokatebisaTvis, rom-

lebic masSi maTTvis saintereso araerT kiTxvaze ipovian pasuxs.  

akademikosi levan aleqsiZe
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Sesavali

saqarTvelos 1995 wlis konstituciam mravali inovacia

SemoiRo. erT-erTi aseTi inovaciaa saerTaSoriso xelSek-

rulebaTa rolis gazrda saqarTvelos kanonmdeblobaSi. sa-

erTaSoriso xelSekrulebebi gaxda saqarTvelos kanon-

mdeblobis nawili, Sidasaxelmwifoebrivi samarTlis wyaro

da, aqedan gamomdinare, SeuZlia mniSvnelovani gavlenis

moxdena rogorc saxelmwifos kanonmdeblobaze, ise praqti-

kaze, gansakuTrebiT sasamarTlo praqtikaze. 

sxvadasxva saerTaSoriso xelSekrulebas Soris evro-

puli konvencia adamianis uflebaTa da ZiriTad Tavisufle-

baTa dacvis Sesaxeb (SemdgomSi: `adamianis uflebaTa evro-

puli konvencia~ an `evropuli konvencia~) gansakuTrebiT

did gavlenas axdens evropul saxelmwifoTa kanonmdeblo-

basa da praqtikaze. adamianis uflebaTa evropuli konvenci-

is aseTi gavlena saxelmwifoTa kanonmdeblobasa da praqti-

kaze ganpirobebulia, erTi mxriv, evropuli konvenciiT mo-

wesrigebuli sakiTxebis gansakuTrebuli mniSvnelobiT ev-

ropuli saxelmwifoebisaTvis, xolo, meore mxriv, konvenci-

is safuZvelze Seqmnili adamianis uflebaTa evropuli sasa-

marTlos efeqtianobiT. evropuli saxelmwifoebisaTvis ev-

ropuli konvenciis didi mniSvnelobis gamo, igi aRiarebu-

lia `evropuli sajaro wesrigis konstituciur aqtad~.

adamianis uflebaTa evropuli konvenciis gansakuTre-

buli mniSvnelobis gamo, am naSromSi Seswavlilia evropu-

li konvenciis gavlena saqarTvelos kanonmdeblobasa da

praqtikaze, gansakuTrebiT sasamarTlo praqtikaze.
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ram ganapiroba am sakiTxis Seswavlis aucilebloba? 

saqarTvelos kanonmdebloba sakmaod detalurad awes-

rigebs saerTaSoriso xelSekrulebaTa rols saqarTvelos

normatiuli aqtebis sistemaSi. saqarTvelos saerTaSoriso

xelSekrulebebi aRiarebulia qveynis kanonmdeblobis nawi-

lad, normatiul aqtad, romelsac SeuZlia warmoSvas uf-

lebebi da movaleobebi erovnul donezec. fizikur da iu-

ridiul pirebs SeuZliaT, TavianTi uflebebi daicvan saer-

TaSoriso xelSekrulebaTa, maT Soris evropuli konvenci-

is, safuZvelze. saqarTvelos saerTaSoriso xelSekrule-

bas miniWebuli aqvs saqarTvelos normatiul aqtebze (kon-

stituciisa da konstituciuri SeTanxmebis garda) maRali

ierarqiuli adgili. 

erovnul doneze saerTaSorisi xelSekrulebaTa gamo-

yenebisaTvis saqarTvelos kanonmdeblobiT Seqmnili sakma-

od myari samarTlebrivi bazis miuxedavad, maTi gamoyeneba

saxelmwifo organoebis, maT Soris sasamarTloebis, mier

jerjerobiT iSviaTobaa. saqarTveloSi saerTaSoriso xel-

SekrulebaTa gamoyenebis samarTlebrivi tradiciebis

ararsebobis gamo, albaT, gasakviri ar unda iyos, rom saqar-

Tvelos sasamarTloebi iSviaTad iyeneben evropul konven-

ciasa da evropuli sasamarTlos precedentul samarTals,

romelic ganmartavs konvenciis debulebebs. gasakviri is

ufro iqneboda, rom saerTaSoriso xelSekrulebebi, maT

Soris evropuli konvencia, saqarTvelos sasamarTloebs

xSirad gamoeyenebinaT TavianT praqtikaSi.

evropuli konvenciis gamoyenebis praqtikis damkvid-

rebas met-naklebad xangrZlivi dro dasWirda evropul sa-

xelmwifoebSi. am saxelmwifoTa gamocdilebam cxadyo, rom

konvenciisa da evropuli sasamarTlos precedentuli sa-

marTlis gamoyenebis praqtikis damkvidrebisaTvis mniSvne-

lovani roli eniWeba saxelmwifos mier am mizniT gatare-

bul sakanonmdeblo da, gansakuTrebiT, praqtikul Ronis-

Ziebebs, romelTa gareSe Zalze rTulia saerTaSoriso xel-

SekrulebaTa gamoyenebis praqtikis danergva. 

savaraudoa, rom sxva evropuli saxelmwifoebis msgav-

sad, evropuli konvenciis gamoyenebis praqtikis damkvidre-

bas saqarTveloSic dasWirdeba garkveuli dro. cxadia, rac

ufro adre damkvidrdeba evropuli konvenciis gamoyenebis

praqtika saqarTveloSi, miT ufro adre iqneba uzrunvelyo-

fili adamianis uflebaTa dacva evropuli standartebiT. 
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amitom sxva evropuli saxelmwifoebis gamocdilebis

gaTvaliswinebiT, naSromSi gaanalizdeba is mizezebi, ro-

melTa gamoc saqarTvelos sasamarTloebi iSviaTad iyene-

ben adamianis uflebaTa evropul konvencias, Seiswavleba

faqtorebi, romlebic abrkoleben konvenciis gamoyenebas

sasamarTloebis mier da ganixileba RonisZiebebi, romle-

bic unda gatardes, raTa SedarebiT mokle droSi damkvid-

rdes evropuli konvenciisa da evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebis praqtika saqarTvelos

sasamarTloebSi. 

miuxedavad imisa, rom evropuli konvenciis gavlena

didia sasamarTlo xelisuflebis saqmianobaze, mcdaria Se-

xeduleba, TiTqos konvenciis roli umniSvneloa sakanon-

mdeblo da aRmasrulebeli xelisuflebisaTvis. evropuli

konvencia da evropuli sasamarTlos precedentuli samar-

Tali unda gaiTvaliswinos rogorc sakanonmdeblo xeli-

suflebam adamianis uflebaTa Sesaxeb normatiuli aqtebis

miRebisas, ise aRmasrulebeli xelisuflebis organoebma

administraciuli aqtebis gamocemis dros.

adamianis uflebaTa evropuli konvenciis gamoyenebis

praqtikis damkvidreba mniSvnelovnad aris damokidebuli

saxelmwifos, mis sakanonmdeblo, aRmasrulebeli da, gansa-

kuTrebiT, sasamarTlo xelisuflebis survilze, rom kon-

venciam moaxdinos gavlena qveynis kanonmdeblobasa da

praqtikaze da misi meSveobiT ganmtkicdes adamianis ufle-

baTa dacvis sistema saqarTveloSi. aseTi gavlenis mosaxde-

nad saxelmwifoSi unda gatardes RonisZiebebi, romlebic

daamkvidreben evropuli konvenciis gamoyenebis praqtikas

qveyanaSi. 

evropuli konvenciis gamoyeneba saxelmwifo organoe-

bis, gansakuTrebiT sasamarTloebis, mier qveyanaSi adamia-

nis uflebaTa dacvis gaumjobesebis saSualebaa. Tu saxel-

mwifo organoebma ar gamoiyenes evropuli konvencia Tavi-

anT praqtikaSi, igi TavisTavad ver moaxdens gavlenas ada-

mianis uflebaTa dacvaze qveyanaSi da, Sesabamisad, ver Sei-

tans dadebiT wvlils adamianis uflebaTa dacvis mdgoma-

reobis gaumjobesebaSi. 

ra uflebebia daculi adamianis uflebaTa evropuli

konvenciiT? ra principebis safuZvelze moqmedebs adamia-

nis uflebaTa evropuli sasamarTlo? ra ierarqiuli sta-

tusi eniWeba evropul konvencias saqarTveloSi moqmed

13



normatiul aqtebs Soris? ra gavlena SeiZleba moaxdinos

evropulma konvenciam saqarTvelos kanonmdeblobasa da

praqtikaze? ratom unda gamoiyenos evropuli konvencia da

evropuli sasamarTlos precedentuli samarTali saqar-

Tvelos sasamarTloebma da administraciulma organoebma?

rogor SeuZlia konvenciasa da evropuli sasamarTlos pre-

cedentul samarTals, xeli Seuwyos saqarTvelos kanon-

mdeblobisa da praqtikis gaumjobesebas? da, rac yvelaze

mniSvnelovania, rogor SeuZlia evropul konvencias adami-

anis uflebaTa dacvis ganmtkiceba saqarTveloSi? – es is

ZiriTadi kiTxvebia, romlebsac gaecema pasuxi am naSromSi.

miuxedavad imisa, rom naSromi miznad isaxavs saqarTve-

los kanonmdeblobasa da praqtikaze adamianis uflebaTa ev-

ropuli konvenciis gavlenis ganxilvas, es ar gamoricxavs

naSromSi adamianis uflebaTa sxva saerTaSoriso xelSekru-

lebebis analizs. naSromSi ganixileba aseve adamianis ufle-

baTa Sesaxeb sxva saerTaSoriso xelSekrulebebTan dakavSi-

rebuli sakiTxebic. es gardauvalia, radgan am saerTaSori-

so xelSekrulebaTa debulebebsa da evropuli konvenciis

debulebebs Soris mravali msgavsebaa. Tu gaviTvaliswinebT

am msgavsebas da im garemoebas, rom saqarTveloSi evropuli

konvenciis Sidasaxelmwifoebrivi statusi ar gansxvavdeba

sxva saerTaSoriso xelSekrulebaTa statusisagan, mravali

Sexeduleba, kritikuli SeniSvna Tu daskvna, romlebic ga-

moiTqmeba evropuli konvenciis gamoyenebasTan dakavSire-

biT, Tanabrad exeba sxva saerTaSoriso xelSekrulebebs. 

am naSromis struqtura Semdegnairad aris Camoyalibe-

buli: 

pirvel TavSi mimoixileba evropuli konvenciiT gan-

sazRvruli uflebebi, evropuli sasamarTlos funqcioni-

rebis meqanizmi da is SezRudvebi, romlebic SeiZleba dawes-

des saxelmwifos mier calkeul uflebasTan dakavSirebiT; 

meore Tavi eZRvneba adamianis uflebaTa evropuli

konvenciis ierarqiul adgils saqarTveloSi moqmed norma-

tiul aqtebs Soris da erovnul doneze misi gamoyenebis wi-

napirobebs; 

mesame TavSi ganixileba sasamarTloebis mier adamianis

uflebaTa evropuli konvenciis gamoyenebis sakiTxebi, maT

Soris: konvenciis gamoyenebis formebi, konvenciis gamoye-

nebis iniciativa, evropuli konvenciis safuZvelze sasa-

marTlo gadawyvetilebaTa dasabuTeba;

14



meoTxe TavSi gaanalizdeba adamianis uflebaTa evro-

puli konvenciis gamoyenebasTan dakavSirebuli saqarTve-

los sasamarTloebis praqtika naSromis mesame TavSi ganxi-

lul sakiTxebTan mimarTebiT; 

mexuTe TavSi ganixileba erovnuli sasamarTloebis

roli adamianis uflebaTa evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebisas da is sakvanZo sakiTxebi,

romlebic dakavSirebulia evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebasTan sasamarTlo saqmeebis

ganxilvisas;

meeqvse TavSi yuradReba gamaxvildeba uSualod saqar-

Tvelos sasamarTloebis praqtikaze adamianis uflebaTa ev-

ropuli sasamarTlos precedentuli samarTlis gamoyene-

basTan dakavSirebiT. am TavSi ganixileba evropuli sasamar-

Tlos precedentuli samarTlis gamoyenebis TvalsazrisiT

saqarTvelos sasamarTloTa ramdenime mniSvnelovani saqme;

meSvide Tavi eZRvneba adamianis uflebaTa evropuli

konvenciis ganmartebis principebs, romelTa safuZvelzec

saqarTvelos sasamarTloebma unda ganmarton evropuli

konvenciis debulebebi sasamarTlo saqmeebis ganxilvis

dros;

merve TavSi gaanalizdeba saqarTveloSi evropuli

konvenciisa da evropuli sasamarTlos precedentuli sa-

marTlis gamouyeneblobis mizezebi da maTi gamoyenebis

praqtikis damkvidrebisaTvis gasatarebeli RonisZiebebi; 

mecxre TavSi gaanalizdeba adamianis uflebaTa evro-

puli konvenciisa da evropuli sasamarTlos precedentu-

li samarTlis gavlena sakanonmdeblo da aRmasrulebeli

xelisuflebis saqmianobaze;

meaTe TavSi ganixileba saxelmwifos saerTaSoriso sa-

marTlebrivi pasuxismgeblobis sakiTxebi, romlebic dakav-

Sirebulia saerTaSoriso xelSekrulebebis, maT Soris ada-

mianis uflebaTa evropuli konvenciis darRvevasTan; 

daskvnaSi gamoTqmulia zogierTi mosazreba da reko-

mendacia saqarTveloSi adamianis uflebaTa evropuli kon-

venciis gamoyenebis praqtikis gaumjobesebis Tvalsazri-

siT. masSi Camoyalibebulia is ZiriTadi principebi, romle-

biTac unda ixelmZRvanelon saqarTvelos saxelmwifo or-

ganoebma, gansakuTrebiT sasamarTloebma, adamianis ufle-

baTa evropuli konvenciisa da evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebasTan dakavSirebiT.
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1. adamianis uflebaTa 

evropuli konvencia: 

mokle mimoxilva

1.1. Sesavali

adamianis uflebaTa evropul konvencias xeli moewera

1950 wlis 4 noembers q. romSi.1 konvencia miRebulia evro-

pis sabWos (q. strasburgi) egidiT, romlis mizania adamianis

uflebaTa dacva, pluralisturi demokratiis ganmtkiceba

da samarTlis uzenaesobis xelSewyoba.2 evropuli konven-

ciis avtorebma misi miRebiT ganizraxes iseTi saerTaSori-

so meqanizmis daarseba, romelic ar dauSvebda dausjelo-

bas adamianis uflebaTa darRvevisaTvis, tiraniasa da to-

talitarul mmarTvelobas evropaSi.

evropuli konvencia ZalaSi Sevida 1953 wlis 3 seqtem-

bers. amJamad konvenciis monawilea 44 saxelmwifo, romel-

TaTvisac igi warmoSobs iuridiul valdebulebebs.3
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1 J. Frowein, The European Convention on Human Rights as the Public Order of
Europe, in: Collected Courses of the Academy of European Law, 1990, vol. I(2),
1992, 275. evropuli konvenciis miRebis istoriis Sesaxeb ix.: A.
Robertson & J. Merrills, Human Rights in Europe: A Study of the European
Convention on Human Rights, 1993, 5-12; D. Gomien, D. Harris & L. Zwaak,
Law and Practice of the European Convention on Human Rights and the
European Social Charter, 1996, 17-19. 

2 ix. evropis sabWos wesdebis preambula, 1-li da me-3 muxlebi. 

3 serbiam da montenegrom evropul konvencias xeli moawera 2003 wlis

3 aprils, magram jer ar mouxdenia misi ratificireba.



evropul konvencias saqarTvelom xeli moawera 1999

wlis 27 aprils. saqarTvelos parlamentis mier konvenciis

ratificirebis Sedegad qveynisaTvis igi ZalaSi Sevida 1999

wlis 20 maiss. 

adamianis uflebaTa evropul konvenciasTan erTad mi-

Rebulia konvenciis damatebiTi oqmebi. amJamad miRebulia

13 oqmi, romlebic adgenen rogorc materialur uflebebsa

da Tavisuflebebs, ise ganamtkiceben evropuli sasamar-

Tlos sazedamxedvelo meqanizms.4 konvenciis 1-li, me-4, me-

6, me-7, me-125 da me-13 oqmebi iTvaliswinebs materialuri

uflebebis dacvas. saqarTvelom moaxdina yvela xsenebuli

oqmis ratificireba.6 mas ar gaukeTebia daTqmebi adamianis

uflebaTa evropuli konvenciisa7 da misi oqmebis mimarT,

garda 1-li8, me-129 da me-13 oqmebisa.10
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4 konvenciis me-11 oqmma Secvala procesualuri xasiaTis yvela oqmi, me-9

oqmis garda, romelic man gaauqma. me-11 oqmi inkorporirebulia konvenci-

is teqstSi. 

5 konvenciis me-12 oqmis Sesaxeb ix. U. Khaliq, Protocol 12 to the European
Convention on Human Rights: A Step Forward or a Step too far ? in: Public Law,
Autumn 2001, 457-464. evropuli konvenciis me-12 oqmi, romelic zogadad

krZalavs diskriminacias, jerjerobiT ar Sesula ZalaSi. igi ZalaSi Seva

mas Semdeg, rac 10 saxelmwifo moaxdens mis ratificirebas.

6 evropuli konvenciis 1-li oqmi saqarTvelosaTvis ZalaSi Sevida 2002 wlis

7 ivniss, me-4 oqmi – 2000 wlis 13 aprils, me-6 oqmi – 2000 wlis 1 maiss, me-7

oqmi – 2000 wlis 1 ivliss, me-13 oqmi – 2003 wlis 1 seqtembers. informacia

evropuli konvenciisa da misi damatebiTi oqmebis monawile saxelmwifoe-

bze xelmisawvdomia [http://conventions.coe.int].
7 adamianis uflebaTa evropuli konvenciis mimarT daTqmebis, maT Soris

teritoriuli daTqmis, gakeTebis sakiTxi ar ganxilula parlamentis

sxdomaze. zogadad, evropuli konvenciis ratificirebis sakiTxze arc ki

gamarTula raime diskusia. konvenciis ratificirebas mxari dauWira 145-

ma parlamentarma 1-is winaaRmdeg. ix. parlamentis 1999 wlis 12 maisis

sxdomis stenografiuli Canaweri, gv. 4-5. 

8 evropuli konvenciis 1-li oqmis mimarT saqarTvelos mier gakeTebuli

daTqmebis teqsti ix. saqarTvelos sakanonmdeblo macneSi, 2002 wlis 17 ian-

vari, N6, gv. 12; aseve ix. parlamentis sxdomis stenografiuli Canaweri,

2001 wlis 27 dekemberi, gv. 61-64. 

9 evropuli konvenciis me-12 oqmis mimarT saqarTvelom gaakeTa teritori-

uli daTqma, romlis Tanaxmad: `afxazeTisa da cxinvalis regionSi

saqarTvelos iurisdiqciis srul aRdgenamde saqarTvelo ixsnis pasuxis-

mgeblobas aRniSnul teritoriebze `adamianis uflebaTa da ZiriTad

TavisuflebaTa Sesaxeb~ evropuli konvenciis me-12 damatebiTi oqmiT

gaTvaliswinebuli valdebulebebis Sesrulebaze.~ ix. saqarTvelos parla-

mentis dadgenileba N839-IIs, 2001 wlis 20 marti. zogadad daTqmebis

Sesaxeb, maT Soris evropuli konvenciis mimarT ix. K. Korkelia, New
Challenges to the Regime of Reservations under the International Covenant on Civil
and Political Rights, European Journal of International Law, vol. 13, N2, 2002, 437-477.

10 evropuli konvenciis me-13 oqmis mimarT saqarTvelom gaakeTa terito-



adamianis uflebaTa evropul konvencias bevri miiC-

nevs adamianis uflebaTa dacvis yvelaze efeqtian saerTa-

Soriso xelSekrulebad, romelmac daaarsa ganviTarebuli

saerTaSoriso sazedamxedvelo meqanizmi.11 konvenciis ase-

Ti Sefaseba ganpirobebulia ara im uflebaTa da Tavisuf-

lebaTa unikalurobiT, romlebic gaTvaliswinebulia kon-

venciiT da misi damatebiTi oqmebiT, aramed maTi uzrun-

velyofis sazedamxedvelo meqanizmiT.12 evropuli konven-

cia pirveli saerTaSoriso xelSekrulebaa, romelmac ga-

namtkica adamianis ZiriTadi uflebebi da Tavisuflebebi

da Seqmna maT Sesrulebaze sazedamxedvelo meqanizmi.

adamianis uflebaTa sxva saerTaSoriso xelSekrulebeb-

Tan SedarebiT evropuli saxelmwifoebi adamianis uflebaTa

evropul konvencias gansakuTrebul mniSvnelobas aniWeben.

adamianis uflebaTa evropulma sasamarTlom da evropulma

komisiam13 konvencia aRiares ̀ evropuli sajaro wesrigis kon-
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riuli daTqma. am daTqmis Tanaxmad, `saqarTvelo acxadebs, rom

afxazeTsa da cxinvalis regionSi saqarTvelos centraluri xelisu-

flebis iurisdiqciis srul aRdgenamde saqarTvelos ver daekisreba

pasuxismgebloba am teritoriebze konvenciis me-13 oqmis debulebebis

SeusruleblobisaTvis.~ ix. saqarTvelos parlamentis 2003 wlis 24

aprilis dadgenileba `nebismier garemoebaSi sikvdiliT dasjis

gauqmebis Sesaxeb~ adamianis uflebaTa da ZiriTad TavisuflebaTa

evropuli konvenciis me-13 oqmis ratificirebis Taobaze. me-13 oqmis

mimarT teritoriuli daTqmis gakeTebasTan dakavSirebiT saparlamen-

to debatebis Taobaze ix. 2003 wlis 26 martis stenografiuli Canaweri.

11 A. Robertson & J. Merrills, Human Rights in Europe: A Study of the European
Convention on Human Rights, 1993, 1; J. Polakiewicz, The Application of the
European Convention on Human Rights in Domestic Law, 17 Human Rights
Law Journal, N11-12, 1996, 405; R. Blackburn & J. Polakiewicz, Preface, in:
Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.),
2001, ix. 

12 K. Vasak, The Council of Europe, in: The International Dimension of Human
Rights, K. Vasak, (Ed.) vol. 2, 1982, 673. 

13 1998 wlis 1 noembramde moqmedebda konvenciis orsafexuriani

sazedamxedvelo sistema: adamianis uflebaTa evropuli komisia da adami-

anis uflebaTa evropuli sasamarTlo. komisia ixilavda ganacxadis

dasaSvebobas, xolo evropuli sasamarTlo arsebiTad ixilavda mas

(ganacxads arsebiTad aseve evropis sabWos ministrTa komitetic ixilav-

da). sazedamxedvelo organoTa gadatvirTulobis gamo, 1994 wels miiRes

me-11 oqmi, romelic konvenciis sazedamxedvelo sistemis reformirebasa

da ganacxadTa ganxilvis proceduris gamartivebas iTvaliswinebda. 1998

wlis 1 noembers, me-11 oqmis ZalaSi Sesvlis Sedegad, Sewyvita funq-

cionireba adamianis uflebaTa evropulma komisiam da amoqmedda

reformirebuli, mudmivmoqmedi adamianis uflebaTa evropuli

sasamarTlo. miuxedavad imisa, rom konvenciis sazedamxedvelo sistemis



stituciur aqtad~.14 evropuli konvenciis es umniSvnelova-

nesi roli daadastures evropulma saxelmwifoebma evropu-

li konvenciis miRebidan 50-e wlisTavTan dakavSirebiT 2000

wlis 4 noembers miRebul deklaraciaSi, romelSic aRiniSna,

rom konvenciam, rogorc evropuli sajaro wesrigis konsti-

tuciurma aqtma, unda Seasrulos mTavari roli, razec damo-

kidebulia kontinentis demokratiuli stabiluroba.15

1.2. konvenciiTa da misi oqmebiT daculi 

uflebebi da Tavisuflebebi

adamianis uflebaTa evropul konvenciasa da mis damate-

biT oqmebSi ganmtkicebulia ZiriTadad samoqalaqo da poli-

tikuri uflebebi.16 evropuli konvenciiTa da misi damatebi-

Ti oqmebiT Semdegi uflebebi da Tavisuflebebia daculi:

1.2.1. evropuli konvencia

a) meore muxli: sicocxlis ufleba;17

b) mesame muxli: wamebis akrZalva;

reforma mxolod 5 wlis win ganxorcielda, miRebul ganacxadTa raode-

nobis radikaluri zrdis gamo (razec imoqmeda ukanasknel wlebSi cen-

traluri da aRmosavleTi evropis saxelmwifoTa mier konvenciis rati-

ficirebam) amJamad sasamarTlo did sirTuleebs ganicdis miRebul

ganacxadTa droul ganxilvasTan dakavSirebiT. ufro detalurad ix. k.

korkelia, adamianis uflebebisa da ZiriTadi Tavisuflebebis evropul

konvenciasTan saqarTvelos SeerTebis samarTlebrivi da politikuri

aspeqtebi, Jurnali `politika~, N7/9, 1997, gv. 11-12.

14 xrisostomosi TurqeTis winaaRmdeg (Chrysostomos v. Turkey), 1991

wlis 4 marti, ganacxadi N15299-15311/89, 22-e punqti; loizidu

TurqeTis winaaRmdeg (Loizidou v. Turkey), 1995 wlis 23 marti, Series A,
no. 310, 75-e punqti. 

15 ix. Declaration “The European Convention on Human Rights at 50: What Future
for the Protection of Human Rights in Europe”, in: Texts adopted by the European
Ministerial Conference on Human Rights, H/Conf (2000)1, 10.

16 gamonaklisia pirveli oqmis 1-li (sakuTrebis ufleba) da me-2

(ganaTlebis miRebis ufleba) muxlebi. D. Harris, M. O’Boyle & C.
Warbrick, Law of the European Convention on Human Rights, 1995, 3.

17 konvenciis pirveli muxli ar adgens materialur uflebas. igi akisrebs

saxelmwifos valdebulebas, Tavisi iurisdiqciis qveS myofi yvela piri

uzrunvelyos konvenciiTa da misi oqmebiT gaTvaliswinebuli uflebebiT.
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g) meoTxe muxli: monobisa da iZulebiTi Sromis ak-

rZalva;

d) mexuTe muxli: Tavisuflebisa da usafrTxoebis uf-

leba;

e) meeqvse muxli: samarTliani sasamarTlos ufleba; 

v) meSvide muxli: sasjelis ukuqceviTi gamoyenebis

akrZalva;

z) merve muxli: piradi da ojaxuri cxovrebis pativis-

cemis ufleba;

T) mecxre muxli: azris, sindisisa da religiis Tavi-

sufleba;

i) meaTe muxli: gamoxatvis Tavisufleba;

k) meTerTmete muxli: Sekrebisa da gaerTianebis Tavi-

sufleba; 

l) meTormete muxli: qorwinebis ufleba;

m) mecamete muxli: efeqtiani Sidasaxelmwifoebrivi

dacvis xelmisawvdomobis ufleba;

n) meToTxmete muxli: diskriminaciis akrZalva.

1.2.2. pirveli oqmi

a) pirveli muxli: sakuTrebis dacva;

b) meore muxli: ganaTlebis ufleba;

g) mesame muxli: Tavisufal arCevnebSi monawileobis

ufleba.

1.2.3. meoTxe oqmi

a) pirveli muxli: Tavisuflebis aRkveTis akrZalva

valis gadauxdelobis gamo;

b) meore muxli: gadaadgilebis Tavisufleba;

g) mesame muxli: moqalaqeebis gaZevebis akrZalva;

d) meoTxe muxli: ucxoelTa koleqtiuri gaZevebis ak-

rZalva.

1.2.4. meeqvse oqmi

meeqvse oqmi krZalavs sikvdiliT dasjas mSvidobian pe-

riodSi.18
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18 me-6 oqmiT ar ikrZaleba sikvdiliT dasja im qmedebisaTvis, romelic

Cadenilia omis an misi gardauvali safrTxis arsebobis dros. 



1.2.5. meSvide oqmi

a) pirveli muxli: ucxoelTa gaZevebasTan dakavSire-

buli proceduruli garantiebi;

b) meore muxli: zemdgom sasamarTloSi ganaCenis gasa-

Civrebis ufleba;

g) mesame muxli: kompensacia aramarTebuli msjavrde-

bisaTvis;

d) meoTxe muxli: erTi da imave danaSaulisaTvis xel-

meored gasamarTlebis an dasjis akrZalva;

e) mexuTe muxli: meuRleTa Soris Tanasworoba.

1.2.6. meTormete oqmi

meTormete oqmi krZalavs diskriminacias yvela im uf-

lebasTan dakavSirebiT, romlebic pirs eniWeba erovnuli

kanonmdeblobiT. 

1.2.7. mecamete oqmi

mecamete oqmi krZalavs sikvdiliT dasjas nebismier

dros, maT Soris saomari mdgomareobis dros. 

1.3. evropuli konvenciis 

sazedamxedvelo sistema

adamianis uflebaTa evropuli konvenciiT Seqmnilia

adamianis uflebaTa evropuli sasamarTlo, romelic ze-

damxedvelobs saxelmwifoebis mier konvenciiTa da misi oq-

mebiT gaTvaliswinebuli uflebebis ganxorcielebas.19

konvenciiT Seqmnilia sami saxis organo: komitetebi, pa-

latebi da didi palata. komitetebi, romelTagan TiToeuli

Sedgeba sami mosamarTlisagan, ixilavs individualuri ganac-

xadebis daSvebadobas, anu sakiTxs – akmayofilebs Tu ara evro-

pul sasamarTloSi Setanili ganacxadebi konvenciiT gaTva-

21

19 ix. konvenciis me-19 muxli. adamianis uflebaTa evropuli sasamarTlos

Sesaxeb ufro dawvrilebiT ix. l. fafiaSvili, rogor mivmarToT adami-

anis uflebaTa evropul sasamarTlos, Tbilisi, 2001 weli.



liswinebul procedurul moTxovnebs.20 palatebi, romlebic

Sedgeba 7 mosamarTlisagan, uflebamosilia ganixilos ro-

gorc ganacxadebis daSvebadoba, ise arsebiTad imsjelos masze

da daadginos, dairRva Tu ara konvenciiT an misi oqmebiT gaT-

valiswinebuli uflebebi.21 didi palata Sedgeba 17 mosamar-

Tlisagan da ixilavs gansakuTrebiT mniSvnelovan saqmeebs,

romlebic gavlenas axdenen konvenciis an misi oqmebis ganmar-

tebaze, an romlebic SeiZleba SeuTavsebeli iyos evropuli sa-

samarTlos mier manamde miRebul gadawyvetilebasTan.22

konvencia adgens adamianis uflebaTa evropul sasamar-

TloSi ori saxis – saxelmwifoTaSorisi da individualuri –

ganacxadis Setanis SesaZleblobas.23 evropuli konvenciis

33-e muxlis Tanaxmad, nebismier monawile saxelmwifos SeuZ-

lia mimarTos evropul sasamarTlos sxva monawile saxelmwi-

fos mier konvenciis an misi oqmebis darRvevis Sesaxeb. indi-

vidualur ganacxadebTan dakavSirebiT konvenciis 34-e mux-

li adgens, rom sasamarTlos SeuZlia miiRos ganacxadi nebis-

mieri pirisagan, arasamTavrobo organizaciis,24 an fizikur

pirTa jgufisagan, romlebic amtkiceben, rom isini arian kon-

venciis monawile erT-erTi saxelmwifos mier konvenciiT

da/an misi oqmebiT aRiarebuli uflebebisa da Tavisuflebe-

bis darRvevis msxverplni, an SeiZleba gaxdnen aseTni. 

imisaTvis, rom evropulma sasamarTlom gansaxilvelad

miiRos ganacxadi, ganmcxadebelma unda daakmayofilos Sem-

degi moTxovnebi: unda amowuros uflebaTa da Tavisufle-

baTa dacvis yvela Sidasaxelmwifoebrivi saSualeba saerTa-

Soriso samarTlis sayovelTaod aRiarebuli normebis mi-

xedviT da ganacxadi Seitanos evropul sasamarTloSi ara-

ugvianes eqvsi Tvisa qveynis SigniT am saqmesTan dakavSire-

biT saboloo gadawyvetilebis miRebidan.25 ganacxadi ar un-

22

20 ix. konvenciis 28-e muxli.

21 ix. konvenciis 29-e muxli. ganacxadTa mxolod mcire nawili

(daaxloebiT 10%) daiSveba. mag., 2000 wlis ganmavlobaSi sasamarTlos

mier registrirebuli 10486 ganacxadidan mxolod 1082 ganacxadi

daiSva. ix. Survey of Activities (2000), 72-73 [www.echr.coe.int].
22 konvenciis 30-e muxli. aseve ix. 43-e muxli. R. Blackburn, The Institutions

and Processes of the Convention, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 16-17.

23 konvenciis 33-e da 34-e muxlebi. 

24 L. Clements, N. Mole & A. Simmons, European Human Rights: Taking a Case
Under the Convention, 1999, 14.

25 konvenciis 35-e muxlis 1-li punqti.



da iyos anonimuri. is aseve arsebiTad ar unda exebodes ima-

ve sakiTxs, romelic evropulma sasamarTlom ganixila, an

ukve gadacemulia gansaxilvelad saerTaSoriso gamoZiebis

an mogvarebis sxva proceduris mixedviT. sasamarTlo ar da-

uSvebs ganacxads, Tu miiCnevs, rom is SeuTavsebelia konven-

ciis an misi oqmebis debulebebTan, aSkarad dausabuTebelia

an ganacxadis Setanis uflebis borotad gamoyenebaa.26

adamianis uflebaTa evropuli konvenciis sazedamxed-

velo sistema dafuZnebulia subsidiurobis (damatebiTo-

bis) principze, anu konvenciis sazedamxedvelo sistema dam-

xmare (damatebiTi) xasiaTisaa adamianis uflebaTa dacvis

erovnuli sistemebis mimarT, romlebsac ekisrebaT ZiriTa-

di pasuxismgebloba adamianis uflebaTa dacvaze.27 evro-

puli sasamarTlos damxmare xasiaTi gamoixateba imiT, rom

fizikurma da iuridiulma pirebma TavianTi uflebebis da-

sacavad pirvel rigSi unda mimarTon adamianis uflebaTa

dacvis erovnul organoebs, maT Soris sasamarTloebs, amo-

wuron TavianTi uflebebis samarTlebrivi dacvis yvela sa-

Sualeba erovnul doneze, ris Semdegac (Tu mainc Tvlian,

rom maTi uflebebi darRveulia) maT eniWebaT adamianis uf-

lebaTa evropuli sasamarTlosaTvis mimarTvis ufleba.28

23

26 detalurad ix. P. van Dijk & G. van Hoof, Theory and Practice of the
European Convention on Human Rights, 1998, 108-165. 

27 sxva saqmeebTan erTad ix. hendisaidi gaerTianebuli samefos

winaaRmdeg (Handyside v. the United Kingdom), 1976 wlis 7 dekemberi,

Series A, no. 24, 48-e punqti. aseve ix.: H. Petzold, The Convention and the
Principle of Subsidiarity, in: The European System for the Protection of Human
Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 42-43; R.
Ryssdal, Norwegian Problems of Compliance with the Convention and
Norwegian Perspectives on Incorporation of the Convention, in: Aspects of
Incorporation of the European Convention of Human Rights into Domestic Law,
J.P. Gardner (Ed.), 1993, 31. 

28 Tumca samarTlebrivi dacvis yvela saSualebis amowurvis Sesaxeb

wesSi aris gamonaklisebi. sxva saqmeebTan erTad ix. redi

gaerTianebuli samefos winaaRmdeg (Reed v. the United Kingdom),
N7630/76, 19 DR 113 (1979). D. Harris, M. O’Boyle & C. Warbrick, Law of the
European Convention on Human Rights, 1995, 620-621; D. Gomien, D. Harris
& L. Zwaak, Law and Practice of the European Convention on Human Rights
and the European Social Charter, 1996, 57-58; L. Wildhaber, Speech on the
Occasion of the Opening of the Judicial Year, 23 January 2003. moxseneba

xelmisawvdomia sasamarTlos internet-gverdze: [www.echr.coe.int];
aseve ix.: L. Loucaides, Essays on the Developing Law of Human Rights,
1995, 170; C. Nørgaard, The Implementation of International Human Rights
Agreements within a Domestic Legal System, The Relationship between
International and Domestic Law: Proceedings of the UniDem Seminar (1993),
1993, 14.



erovnuli sasamarTlosagan gansxvavebiT, romelSic

mopasuxe SeiZleba iyos rogorc saxelmwifo, ise fizikuri

da iuridiuli pirebi, evropul sasamarTloSi mopasuxe yo-

velTvis saxelmwifoa, radgan piri, romelic Tvlis, rom da-

irRva konvenciiT gaTvaliswinebuli misi ufleba, eWvis

qveS ayenebs saxelmwifo organoebis, maT Soris sasamar-

Tlos, gadawyvetilebas, romelmac, misi azriT, ver uzrun-

velyo konvenciiT miniWebuli uflebebis dacva.29

adamianis uflebaTa evropuli konvenciiT daarsebuli

sazedamxedvelo meqanizmis efeqtianoba, evropul sasamar-

TloSi individualuri ganacxadebis Setanis uflebasTan

erTad, ganpirobebulia misi sazedamxedvelo organos – ada-

mianis uflebaTa evropuli sasamarTlos – gadawyvetileba-

Ta iuridiulad savaldebulo ZaliT. konvenciis 46-e mux-

lis Tanaxmad, konvenciis monawile saxelmwifoebi kisru-

loben valdebulebas, Seasrulon sasamarTlos gadawyveti-

leba nebismier saqmeze, romelSic isini mxareebi arian. 

aRsaniSnavia, rom adamianis uflebaTa evropuli sasa-

marTlos gadawyvetilebaTa aRsrulebas zedamxedvelobs

evropis sabWos ministrTa komiteti. 

1.4. konvenciis moqmedebasTan 

dakavSirebuli zogierTi aspeqti 

adamianis uflebaTa evropuli konvenciis moqmedebas-

Tan dakavSirebiT sayuradReboa konvenciis pirveli muxli,

romlis Tanaxmad: `maRali xelSemkvreli mxareebi TavianTi

iurisdiqciis farglebSi yvelas uzrunvelyofen am konven-

ciis I nawilSi gansazRvruli uflebebiTa da Tavisuflebe-

biT.~ am debulebidan gamomdinare, gansakuTrebiT mniSvne-

lovania sakiTxebi, romlebic dakavSirebulia: a) konvenciis

gamoyenebasTan `yvelas~ mimarT; b) konvenciis moqmedebis

teritoriul farglebTan; da g) saxelmwifos valdebule-

24

29 platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg (Plattform
“Ärtzte für das Leben” v. Austria), 1988 weli, Series A, no. 139, 32-e punqti;

aseve ix. X da Y niderlandebis winaaRmdeg (X and Y v. Netherlands), 1985

wlis 26 marti, 23-e punqti.



basTan, yvela `uzrunvelyos~ konvenciiT gaTvaliswinebu-

li uflebebiTa da TavisuflebebiT.

1.4.1. konvenciis gamoyeneba

`yvelas~ mimarT

termini `yvela~, romelic gamoyenebulia konvenciis

pirvel muxlSi, moicavs ara mxolod moqalaqeebs, aramed

ucxoelebs, moqalaqeobis armqone pirebs, ormagi moqalaqe-

obis mqone pirebs da qmeduunaro pirebs. konvenciis monawi-

le saxelmwifoebma TavianTi iurisdiqciis farglebSi yve-

la unda uzrunvelyon konvenciis I nawilSi gansazRvruli

uflebebiTa da TavisuflebebiT.30 evropuli konvenciis

monawile saxelmwifos ekisreba pasuxismgebloba Tavisi iu-

risdiqciis qveS myofi nebismieri piris uflebaTa da Tavi-

suflebaTa darRvevisaTvis.31 konvenciis pirveli muxlis

miuxedavad, evropuli konvenciis me-16 muxli adgens, rom

dasaSvebia ucxoelTa politikuri saqmianobis SezRudva. 

1.4.2. konvenciis moqmedebis

teritoriuli farglebi

konvenciis pirveli muxlidan gamomdinare, konvenciis

monawile saxelmwifoebs ekisrebaT valdebuleba, daicvan

konvenciiT gaTvaliswinebuli uflebebi da Tavisuflebebi

TavianTi iurisdiqciis farglebSi.32 igive valdebuleba

ekisrebaT saxelmwifoebs damatebiTi oqmebiT ganmtkicebu-

li uflebebisa da Tavisuflebebis mimarT. 

evropuli sasamarTlos precedentuli samarTlis mi-

xedviT, saxelmwifos iurisdiqcia da teritoria SeiZleba

ar emTxveodes erTmaneTs.33 adamianis uflebaTa evropul-

25

30 A. Robertson & J. Merrills, Human Rights in Europe: A Study of the European
Convention on Human Rights, 1993, 27-28. 

31 J. A. Carrilo Salcedo, The European System of Protection of Human Rights, in:
Judicial Protection of Human Rights at the National and International Level, vol.
I, 1991, 364.

32 P. van Dijk & G. van Hoof, Theory and Practice of the European Convention on
Human Rights, 1998, 3. 

33 gansxvavebuli wesia dadgenili samoqalaqo da politikuri uflebe-

bis saerTaSoriso paqtis (1966 weli) me-2 muxlis 1-li punqtiT,

romelic iTvaliswinebs, rom monawile saxelmwifoebma pativi unda

scen da uzrunvelyon yvela pirisaTvis paqtiT gaTvaliswinebuli

uflebebi Tavisi teritoriis farglebSi. 



ma sasamarTlom saqmeze – loizidu TurqeTis winaaRmdeg

(Loizidou v. Turkey) – ganacxada, rom saxelmwifos iurisdiq-

cia ufro farTo cnebaa, vidre teritoria.34 xsenebuli

saqme exeboda sakuTrebis uflebis dacvas CrdiloeT kvip-

rosis teritoriaze, romelic okupirebulia TurqeTis mi-

er 1974 wlidan. rogorc cnobilia, am teritoriaze, rome-

lic gamocxadda CrdiloeT kviprosis TurqeTis respubli-

kad, ganTavsebuli iyvnen TurqeTis samxedro SenaerTebi.35

am saqmesTan dakavSirebiT evropulma sasamarTlom ganac-

xada, rom:

`konvenciis obieqtisa da miznis gaTvaliswinebiT, xel-

Semkvreli saxelmwifos pasuxismgebloba aseve SeiZleba

dadges, rodesac samxedro moqmedebis Sedegad – miuxeda-

vad imisa, kanonieria Tu ukanono – saxelmwifo axorcie-

lebs efeqtian kontrols Tavisi erovnuli teritoriis

farglebs gareT teritoriaze. am teritoriaze konvenciiT

gaTvaliswinebuli uflebebisa da Tavisuflebebis uzrun-

velyofis valdebuleba gamomdinareobs aseTi kontrolis

faqtidan, imis miuxedavad, igi xorcieldeba saxelmwifos

mier uSualod, misi SeiaraRebuli Zalebis, Tu misdami daq-

vemdebarebuli adgilobrivi administraciis meSveobiT.~36

evropuli sasamarTlos xsenebuli gadawyvetilebi-

dan gamomdinareobs, rom saxelmwifo valdebulia uzrun-

velyos konvenciiTa da misi oqmebiT gaTvaliswinebuli

uflebebis dacva im teritoriazec, romelzec igi axor-

cielebs iurisdiqcias, Tumca ar ganekuTvneba am saxel-

mwifos. 

evropuli konvenciis pirveli muxlis moqmedebis far-

glebTan dakavSirebiT sainteresoa, SeiZleba Tu ara, kon-

venciis darRvevisaTvis pasuxismgebloba daekisros kon-

venciis monawile im saxelmwifos, romelic ver akontro-

lebs Tavisi teritoriis nawils. amJamad adamianis ufleba-

Ta evropuli sasamarTlo ixilavs saqmes – ilaSku da sxvebi

moldovisa da ruseTis federaciis winaaRmdeg (Ilascu and

26

34 loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey), 1995 wlis 23 marti,

Series A, no. 310, 62-e punqti.

35 F. Jacobs & R. White, The European Convention on Human Rights, 1996, 21.
36 loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey), 1995 wlis 23 marti,

Series A, no. 310, 62-e punqti. aseve ix. bankoviCi da sxvebi natos wevri

saxelmwifoebis winaaRmdeg (Bankovic and Others v. NATO Member
States), 2001 wlis 12 dekemberi. 



Others v. Moldova and the Russian Federation). igi exeba konven-

ciiT gaTvaliswinebuli uflebebis dacvas dnestrispire-

Tis teritoriaze, romelsac SeiaraRebuli konfliqtis ga-

mo moldovis xelisufleba ver akontrolebs. am saqmeze ev-

ropuli sasamarTlos mier miRebulma gadawyvetilebam na-

Teli unda mohfinos mraval sakiTxs afxazeTisa da samaCab-

los teritoriaze evropuli konvenciis darRvevisaTvis

pasuxismgeblobis Sesaxeb.37

1.4.3. saxelmwifos negatiuri da pozitiuri

valdebuleba

adamianis uflebaTa evropuli konvenciis pirveli

muxli adgens, rom saxelmwifoebma unda „uzrunvelyon“

konvenciiT gaTvaliswinebuli uflebebisa da Tavisuf-

lebebis dacva. am formulirebidan gamomdinare, adamia-

nis uflebaTa evropuli konvenciis pirveli muxli gani-

marta ise, rom igi saxelmwifos akisrebs ara mxolod nega-

tiur, aramed pozitiur valdebulebasac.38 am muxlis Ta-

naxmad, saxelmwifo valdebulia, ara mxolod Tavi Seika-

vos konvenciiTa da misi oqmebiT gaTvaliswinebuli uf-

lebebisa da Tavisuflebebis darRvevisagan (negatiuri

valdebuleba), aramed unda uzrunvelyos maTi dacva, maT

Soris mesame mxaris (fizikuri da iuridiuli pirebi) mier

(pozitiuri valdebuleba).39 Tu evropul konvenciaSi

ganmtkicebuli uflebebi dairRva fizikuri an iuridiu-

li piris mier, saxelmwifo valdebulia uzrunvelyos

darRveuli uflebebis efeqtiani dacva. winaaRmdeg Sem-

TxvevaSi, dgeba Tavad saxelmwifos pasuxismgeblobis sa-

kiTxi, romelmac ver uzrunvelyo konvenciiT gaTvalis-

winebuli uflebebis dacva. 

Tumca konvenciis mravali debulebis ZiriTadi mizania

sajaro xelisuflebis mier adamianis uflebaTa aramar-

27

37 Compatibility of the Georgian Legislaton with the Standards of the European
Convention on Human Rights and its Protocols, 2003 weli, gamocemis

stadiaSia.

38 l. vildhaberi, adamianis ufleba: rogor unda icavdes mas strasbur-

gisa da erovnuli sasamarTloebi, Jurnali `adamiani da konstitu-

cia~, N1, 2002 weli, gv. 59-60.

39 D. Harris, M. O’Boyle & C. Warbrick, Law of the European Convention on
Human Rights, 1995, 19; S. Jensen, The European Convention on Human
Rights in Scandinavian Law: A Case Law Study, 1992, 179. 



Tlzomieri SezRudvis akrZalva, udavoa, rom saxelmwifos

SeiZleba aseve daekisros am uflebaTa efeqtiani dacvis

valdebuleba. adamianis uflebaTa evropulma sasamarTlom

daadgina, rom pozitiuri valdebuleba gamomdinareobs

konvenciis me-2,40 me-3,41 me-842 da me-1143 muxlebidan. pozi-

tiuri valdebuleba SeiZleba warmoiSvas konvenciis sxva

debulebebis safuZvelzec. 

saxelmwifos pozitiuri valdebulebis sailustra-

ciod SeiZleba adamianis uflebaTa evropuli sasamar-

Tlos erT-erTi gadawyvetilebis moSvelieba. 1988 wels

adamianis uflebaTa evropulma sasamarTlom ganixila av-

striis winaaRmdeg evropul sasamarTloSi Setanili ga-

nacxadi (saqme – platforma `eqimebi sicocxlisaTvis~ av-

striis winaaRmdeg (Plattform “Ärtzte für das Leben” v. Aus-
tria)), romelic exeboda Sekrebis Tavisuflebas (konvenci-

is me-11 muxli).44 evropul sasamarTloSi ganacxadi Sei-

tana avstriel eqimTa asociaciam, romelic abortis sawi-

naaRmdego kampanias eweoda. ganacxadi exeboda asociaci-

is or demonstracias, romelTa Catarebas xeli SeuSala am

kampaniis mowinaaRmdegeTa jgufma. asociaciis wevrTa

pirveli demonstraciis dros abortis momxreebma xeli

SeuSales demonstracias, risTvisac gamoiyenes xmis ga-

maZliereblebi da demonstrantebs kvercxebi dauSines.

policielebi, romlebic eswrebodnen demonstracias, da-

pirispirebaSi Caerivnen mxolod maSin, rodesac mxareebs

Soris urTierToba gamwvavda da Seiqmna fizikur Zalado-

baSi misi gadazrdis realuri safrTxe. abortis mowinaaR-

mdegeTa jgufma aseve SeuSala xeli asociaciis meore de-

monstracias. 

28

40 sxva saqmeebTan erTad ix.: makkani gaerTianebuli samefos winaaRmdeg

(McCann v. the United Kingdom), 1995 wlis 27 seqtemberi, Series A, no.
324, 161-e punqti; osmani gaerTianebuli samefos winaaRmdeg (Osman v.
the United Kingdom), 1998 wlis 28 oqtomberi, Reports 1998-VIII, 3159-61,
115-e-116-e punqtebi.

41 sxva saqmeebTan erTad ix. assenovi da sxvebi bulgareTis winaaRmdeg

(Assenov and Others v. Bulgaria), 1998 wlis 28 oqtomberi, Reports 1998-
VIII, 3290, 102-e punqti.

42 sxvebTan erTad ix. gaskini gaerTianebuli samefos winaaRmdeg (Gaskin
v. the United Kingdom), 1989 wlis 7 ivlisi, Series A, no. 160, 42-e-49-e

punqtebi.

43 platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg (Plattform
“Ärtzte für das Leben” v. Austria), 1988 weli, Series A, no. 139.

44 iqve. 



evropul sasamarTloSi Setanil ganacxadSi asociacia

amtkicebda, rom avstriis xelisuflebam ver uzrunvelyo

demonstrantebi Sekrebis Tavisuflebis uflebiT, rome-

lic gaTvaliswinebulia evropuli konvenciis me-11 mux-

liT.45 amis sawinaaRmdegod avstriis mTavroba amtkicebda,

rom evropuli konvenciis me-11 muxli ar akisrebs saxelmwi-

fos valdebulebas, uzrunvelyos demonstrantTa dacva.

mTavrobis poziciiT, sakmarisia, rom demonstrantebs Ta-

vad saxelmwifom ar SeuSalos xeli demonstraciis Catare-

baSi. adamianis uflebaTa evropulma sasamarTlom am saq-

mesTan dakavSirebiT ganacxada:

`mSvidobiani Sekrebis WeSmariti, efeqtiani Tavisuf-

leba ar SeiZleba SeizRudos saxelmwifos mxridan mxolod

Caurevlobis movaleobiT: saxelmwifos rolis wminda nega-

tiuri koncefcia SeuTavsebeli iqneba me-11 muxlis obieq-

tsa da mizanTan. me-8 muxlis msgavsad, me-11 muxli zogierT

SemTxvevaSi moiTxovs pozitiuri RonisZiebis gatarebas,

individebs Soris urTierTobebis sferoSic ki, Tu arse-

bobs amis saWiroeba.~46

evropuli sasamarTlos am gadawyvetilebam naTeli

mohfina saxelmwifos mier adamianis uflebaTa dacvis

valdebulebis farglebs. am gadawyvetilebiT evropuli

konvenciis me-11 muxli monawile saxelmwifos akisrebs

ara mxolod negatiur valdebulebas – saxelmwifom uSu-

alod ar akrZalos demonstracia, aramed pozitiur val-

debulebasac – saxelmwifom uzrunvelyos demonstraci-

is mSvidobiani Catareba, maT Soris, daicvas demonstran-

tebi maTi ideuri mowinaaRmdegeebisagan.47 aqedan gamom-

29

45 evropuli konvenciis me-11 muxlis 1-li punqti adgens, rom `yvelas

aqvs ufleba mSvidobiani Sekrebis Tavisuflebasa da sxvebTan

gaerTianebis Tavisuflebaze, Tavisi interesebis dasacavad profe-

siuli kavSirebis Seqmnisa da masSi gaerTianebis uflebis CaTvliT.~

me-11 muxlis me-2 punqti uSvebs am uflebis SezRudvis

SesaZleblobas. 

46 platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg (Plattform
“Ärtzte für das Leben” v. Austria), 1988 weli, Series A, no. 139, 32-e punqti;

aseve ix. X da Y niderlandebis winaaRmdeg (X and Y v. Netherlands), 1985

wlis 26 marti, 23-e punqti.

47 J. Merrils, The Development of International Law by the European Court of
Human Rights, 1993, 105-106; aseve ix. l. vildhaberi, adamianis ufle-

ba: rogor unda icavdes mas strasburgisa da erovnuli

sasamarTloebi, Jurnali `adamiani da konstitucia~, N1, 2002 weli, gv.

59-60.



dinare, adamianis uflebaTa evropuli konvenciiT gaTva-

liswinebul uflebebTan dakavSirebiT, saxelmwifo ver

gaimarTlebs Tavs imiT, rom igi uSualod ar arRvevs fi-

zikuri an iuridiuli piris uflebebs, aramed maTi ufle-

bebi irRveva mesame mxaris (piris an pirTa jgufis) mier.48

1.4.4. adamianis uflebaTa evropuli

sasamarTlos gadawyvetilebebis xasiaTi 

miuxedavad imisa, rom adamianis uflebaTa evropuli

sasamarTlos gadawyvetilebebi iuridiulad savaldebu-

loa procesis monawile saxelmwifoebisaTvis,49 TavianTi

bunebiT es gadawyvetilebebi mxolod deklaraciuli xasia-

Tis aris: isini ar auqmeben Sidasaxelmwifoebriv normati-

ul aqtebs, administraciul Tu sasamarTlo gadawyvetile-

bebs, romlebmac gamoiwvies konvenciiT gaTvaliswinebuli

uflebebisa da Tavisuflebebis darRveva.50 adamianis uf-

lebaTa evropulma sasamarTlom araerTxel daadastura

Tavis precedentebSi, rom, miuxedavad saxelmwifos valde-

bulebisa, Seasrulos evropuli sasamarTlos gadawyveti-

lebebi, saxelmwifoebi Tavisufalni arian, Tavad gansaz-

Rvron is saSualebani, romlebsac isini gamoiyeneben, erov-

nuli kanonmdeblobis Sesabamisad, evropuli sasamarTlos

gadawyvetilebaTa Sesrulebis uzrunvelsayofad.51 evro-

puli sasamarTlo ar aris sakasacio, meoTxe, instancia.52
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48 K. Starmer, European Human Rights Law: The Human Rights Act 1998 and the
European Convention on Human Rights, 1999, 194-195; S. Jensen, The European
Convention on Human Rights in Scandinavian Law: A Case Law Study, 1992, 179.

49 ix. konvenciis 46-e muxlis 1-li punqti.

50 J. Sundberg, Judicial Protection on Human Rights at the National Level: Report
on the Scandinavian Laws, in: Judicial Protection of Human Rights at the
National and International Level, vol. I, 1991, 261.

51 marqsi belgiis winaaRmdeg (Marckx v. Belgium), 1979 wlis 13 ivnisi, Series
A, no. 31, 58-e punqti; skoZari da junta italiis winaaRmdeg (Scozzari
and Giunta v. Italy), 2000 wlis 13 ivlisi, 249-e punqti; aseve ix. H. Krüger,
Does the Convention Machinery Distinguish Between States Which Have and
Which Have not Incorporated it? in: Aspects of Incorporation of the European
Convention of Human Rights into Domestic Law, J.P. Gardner (Ed.), 1993, 25.

52 G. Ress, The Effect of Judgments and Decisions in Domestic Law, in: The
European System for the Protection of Human Rights, R. Macdonald, F. Matscher
& H. Petzold (Eds.), 1993, 802; aseve ix. l. vildhaberi, adamianis ufleba:

rogor unda icavdes mas strasburgisa da erovnuli sasamarTloebi,

Jurnali `adamiani da konstitucia~, N1, 2002 weli, gv. 60-61. 



1.5. konvenciiT gaTvaliswinebuli 

adamianis uflebaTa SezRudva 

adamianis uflebaTa evropuli konvencia iTvaliswi-

nebs masSi Camoyalibebul uflebaTa da TavisuflebaTa

marTlzomieri SezRudvis SesaZleblobas saxelmwifos mi-

er. evropuli konvenciiT SeiZleba dawesdes ZiriTadad53

sami saxis SezRudva: 

1.5.1. SezRudva konkretuli 

muxlebis mimarT

adamianis uflebaTa evropuli konvenciis me-8-me-11

muxlebi iTvaliswinebs am muxlebiT ganmtkicebuli ufle-

bebisa da Tavisuflebebis SezRudvis SesaZleblobas.54 es

muxlebi, romlebic ori punqtisagan Sedgeba, struqturu-

lad Semdegnairad aris Camoyalibebuli: pirveli punqtebi

aniWebs pirebs ama Tu im uflebas, xolo meore punqtebi ad-

gens am uflebis marTlzomieri SezRudvis pirobebs. imisaT-

vis, rom saxelmwifos mier konvenciis me-8-me-11 muxlebiT

(iseve rogorc zogierTi sxva muxliT, mag., 1-li oqmis 1-li

muxli) gaTvaliswinebuli uflebebis SezRudva marTlzomi-

erad CaiTvalos, xsenebuli muxlebis SezRudvam unda daak-

mayofilos sami piroba. kerZod, SezRudva unda:

a) iyos kanonis Sesabamisad an kanoniT gaTvaliswinebuli;

b) emsaxurebodes kanonier mizans (mag., janmrTelobis

an zneobis dacva), romelic pirdapir gaTvaliswine-

bulia konkretuli muxliT; 

g) iyos aucilebeli demokratiul sazogadoebaSi.

mizanSewonilia TiToeuli pirobis detaluri ganxilva. 

a) uflebis marTlzomieri SezRudvis samarTlebrivi

safuZveli

rogorc ukve aRiniSna, me-8-me-11 muxlebiT gaTvalis-
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53 K. Starmer, European Human Rights Law: The Human Rights Act 1998 and the
European Convention on Human Rights, 1999, 165-166; F. Jacobs & R. White,
The European Convention on Human Rights, 1996, 309.

54 aseve ix. me-4 oqmis me-2 muxlis me-3 punqti.



winebuli uflebebis SezRudva unda iyos `kanonis Sesabami-

sad~55 an `kanoniT gaTvaliswinebuli~,56 anu xsenebul uf-

lebaTa SezRudvis SesaZlebloba unda iyos normatiulad

ganmtkicebuli.57 termini `kanoni~ unda ganimartos ara

SezRudviTad, rogorc normatiuli aqtis erT-erTi saxe,

aramed rogorc normatiuli aqti zogadad.

TavisTavad uflebis SezRudvis daweseba `kanoniT~ ar

aris sakmarisi imisaTvis, rom konkretuli uflebis Sez-

Rudvam daakmayofilos evropuli konvenciis xsenebuli

moTxovna. kanonma unda daakmayofilos misTvis dawesebuli

moTxovnebi.58 saqmeze – sandi Taimsi gaerTianebuli same-

fos winaaRmdeg (Sunday Times v. the United Kingdom) – adamia-

nis uflebaTa evropulma sasamarTlom ganacxada, rom for-

mulirebidan – `gaTvaliswinebulia kanoniT~ – gamomdina-

reobs ori moTxovna, kerZod sasamarTlom aRniSna: 

`pirvel rigSi, kanoni unda iyos advilad xelmisawvdo-

mi: moqalaqeebs, garemoebebis mixedviT, unda hqondeT Se-

saZlebloba, gaerkvnen, romeli samarTlebrivi normebi ga-

moiyeneba mocemul SemTxvevaSi; meore, norma ar SeiZleba

CaiTvalos `kanonad~, Tu igi ar aris formulirebuli sakma-

risi sicxadiT, rac moqalaqes miscems SesaZleblobas, Seu-

sabamos mas Tavisi moqmedeba: adamians unda hqondes SesaZ-

lebloba, saWiroebisamebr, Sesabamisi daxmarebiT, Seqmnili

garemoebebisaTvis gonivrul farglebSi, ganWvritos is Se-

degebi, romlebic aseT moqmedebas SeiZleba mohyves.~59

am saqmeSi sasamarTlom, marTalia, miuTiTa, rom ar

aris saWiro, moqmedebis Sedegebi ganiWvritos absoluturi

sicxadiT,60 magram am gadawyvetilebam naTeli mohfina
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55 ix. konvenciis me-8 muxlis me-2 punqti.

56 ix. konvenciis me-9, me-10 da me-11 muxlebis me-2 punqtebi.

57 evropulma sasamarTlom Tavis erT-erT saqmeSi, romelic

gaerTianebul samefos exeboda, ganacxada, rom `kanoni~ SeiZleba iyos

`dawerili~ an `dauwereli~. sandi Taimsi gaerTianebuli samefos

winaaRmdeg (Sunday Times v. the United Kingdom), 1979 wlis 26 aprili,

Series A, no. 30, 47-e punqti. termini `kanoni~ konvenciis

mniSvnelobiT avtonomiurad ganimarteba da moicavs normatiuli

xasiaTis yvela aqts. 

58 G. Cohen-Jonathan, Respect for Private and Family Life, in: The European
System for the Protection of Human Rights, R. Macdonald, F. Matscher & H.
Petzold (Eds.), 1993, 241.

59 sandi Taimsi gaerTianebuli samefos winaaRmdeg (Sunday Times v. the
United Kingdom), 1979 wlis 26 aprili, Series A, no. 30, 49-e punqti. 

60 iqve. 



normis sicxadis aucileblobis moTxovnas. evropuli kon-

venciiT, kanoni unda iyos yvelasaTvis xelmisawvdomi da

sakmarisi sicxadiT formulirebuli.61 konkretuli ufle-

bis SezRudva da misi farglebi mkafiod unda ganisazRvros

kanonmdeblobiT. 

saqmeze – melouni gaerTianebuli samefos winaaRmdeg

(Malone v. the United Kingdom), romelic erovnuli uSiSroebis

interesTa gamo mosmenis ganxorcielebas exeboda, evropul-

ma sasamarTlom ganacxada, rom kanonSi sakmarisi sicxadiT

unda mieTiTos mosmenis ganmaxorcielebel organoTa dis-

kreciuli uflebamosileba mosmenis ganxorcielebis far-

glebsa da mis meTodze, raTa piri, romlis mimarT xorciel-

deba aseTi mosmena, daculi iyos Tavisi uflebis aramar-

Tlzomieri SezRudvisagan.62 imis gamo, rom inglisisa da

uelsis kanoni bundovani iyo (gansakuTrebiT imasTan dakav-

SirebiT, Tu sad iyo zRvari im RonisZiebebs Soris, romlebic

samarTlebrivi normebiT regulirdeboda da romlebic Se-

sabamis organoebs TavianTi Sexedulebisamebr SeeZloT gane-

xorcielebinaT), evropulma sasamarTlom CaTvala, rom kon-

venciis es moTxovna ar iqna dakmayofilebuli, radgan kanoni

ar iyo sakmarisad naTeli, ris gamoc igi ver uzrunvelyofda

piris uflebebis dacvis minimalur moTxovnas.63 evropulma

sasamarTlom aseve aRniSna: ganWvretis moTxovnis arseboba

ar niSnavs, rom pirma unda SeZlos imis ganWvreta, savarau-

dod rodis ganaxorcieleben Sesabamisi organoebi mis mosme-

nas, rac am pirs adekvaturi moqmedebis saSualebas miscems.64

amdenad, evropuli sasamarTlos precedentuli samar-

Tlidan gamomdinareobs, rom adamianis uflebaTa SezRud-

vis pirveli moTxovnis dakmayofilebisaTvis aucilebelia,

kanoni iyos rogorc xelmisawvdomi, ise sakmarisad naTeli,

raTa garkveuli iyos, rodis da rogor SeiZleba saxelmwi-

fom SezRudos piris ufleba.65
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61 M. Nowak, Limitations on Human Rights in a Democratic Society, in: The
Domestic Implementation of the European Convention on Human Rights in
Eastern and Western Europe, E. Alkema, T. Bellekom, A. Drzemczewski & J.
Schokkenbroek (Eds.), 1993, 122. 

62 melouni gaerTianebuli samefos winaaRmdeg (Malone v. the United
Kingdom), 1984 wlis 2 agvisto, Series A, no. 82.

63 iqve, 79-e punqti. 

64 iqve, 67-e punqti.

65 aseve ix. saqme – lianderi SvedeTis winaaRmdeg (Leander v. Sweden), 



b) uflebis SezRudvis kanonieri mizani

meore piroba, romelsac iTvaliswinebs konvenciis me-

8-me-11 muxlebi uflebaTa da TavisuflebaTa SezRudvis

marTlzomierebisaTvis, isaa, rom uflebaTa SezRudva unda

emsaxurebodes kanonier mizans. 

kanonieri miznebi, romelTa gamoc SeiZleba SeizRu-

dos xsenebuli muxlebiT gaTvaliswinebuli uflebebi, Ti-

Toeul muxlSi pirdapir aris Camoyalibebuli (Tumca yve-

la am muxliT gaTvaliswinebuli uflebis SezRudvis mizani

erTi da igive ar aris). calkeuli muxliT gaTvaliswinebu-

li ufleba mxolod im mizniT SeiZleba SeizRudos, rome-

lic pirdapir aris masSi miTiTebuli.66

konvenciis me-8-me-11 muxlebiT gaTvaliswinebuli uf-

lebebi SeiZleba SeizRudos Semdegi kanonieri miznebis mi-

saRwevad:

a) erovnuli uSiSroebis, sazogadoebrivi usafrTxo-

ebis, teritoriuli mTlianobis an qveynis ekonomi-

kuri keTildReobis interesebi; 

b) uwesrigobisa da danaSaulis aRkveTa;

g) janmrTelobisa da zneobis dacva;

d) sxvaTa uflebaTa da TavisuflebaTa dacva, aseve

sxvaTa reputaciis dacva; 

e) konfidencialurad miRebuli informaciis gam-

JRavnebis aRkveTa; 

v) sasamarTlo xelisuflebis avtoritetisa da miu-

kerZoeblobis SenarCuneba.

kanonieri miznis misaRwevad konvenciis me-8-me-11 mux-

lebiT ganmtkicebuli uflebebis SezRudvis sailustraci-

od SeiZleba ramdenime magaliTis moSvelieba.

erovnuli uSiSroebis interesebze dayrdnobiT saxelmwi-

fos mier konvenciis me-8 muxlis (piradi da ojaxuri cxovrebis

pativiscemis ufleba) SezRudvasTan dakavSirebiT sainteresoa

saqme – klasi germaniis winaaRmdeg (Klass v. Germany), romelSic

34

romelTan mimarTebiT sasamarTlom SvedeTis kanonmdebloba

(momaval saxelmwifo moxeleTa usafrTxoebis TvalsazrisiT

Semowmebis Sesaxeb) sakmarisad cxadad (naTlad) CaTvala. lianderi

SvedeTis winaaRmdeg (Leander v. Sweden), 1987 wlis 26 marti, Series A,
no. 116.

66 aseve ix. oqmebiT gaTvaliswinebuli formulirebebi, romelTa gamoc

SeiZleba SeizRudos uflebebi: `sajaro interesebi~ da `saerTo

interesebi~ (pirveli oqmis 1-li muxli).



ganmcxadebeli saidumlo TvalTvals miiCnevda mis pirad cxov-

rebaSi Carevad. sasamarTlom daadgina, rom jaSuSobisa da te-

rorizmis formebis maRali ganviTarebis gamo, rac safrTxes

uqmnis demokratiul sazogadoebas, saidumlo TvalTvali, ro-

melic mimarTulia aseTi safrTxis mosagerieblad, akmayofi-

lebs konvenciiT gaTvaliswinebul moTxovnebs.67

saqmeSi – funke safrangeTis winaaRmdeg (Funke v. France) –
evropuli sasamarTlo konvenciis me-8 muxlis safuZvelze

ixilavda ganacxads ganmcxadeblis sacxovreblis CxrekasTan

dakavSirebiT, rac gamoiwvia safrangeTis kanonmdeblobis sa-

winaaRmdego misma finansurma saqmianobam. evropulma sasa-

marTlom daadgina, rom am konkretul SemTxvevaSi saxelmwi-

fos mier ganmcxadeblis pirad cxovrebaSi Careva emsaxurebo-

da kanonier mizans – qveynis ekonomikuri keTildReobis inte-

resebs da, Sesabamisad, aseTi Careva gamarTlebuli iyo.68

zneobis dacvaze dayrdnobiT saxelmwifos mier kon-

venciis me-10 muxlis (gamoxatvis Tavisufleba) SezRudvas-

Tan dakavSirebiT sayuradReboa saqme – hendisaidi gaerTi-

anebuli samefos winaaRmdeg (Handyside v. the United Kin-
gdom). am saqmeSi gaerTianebuli samefos mTavroba daey-

rdno zneobis dacvas, raTa gaemarTlebina akrZalva sabav-

Svo saxelmZRvanelosi, romelic exeboda bavSvTa seqsua-

lur ganaTlebas. miuxedavad ingliseli gamomcemlis (man

inglisSi gamosca ori danieli avtoris saxelmZRvanelo)

mtkicebisa, romlis Tanaxmad, saxelmZRvanelos akrZalva

arRvevda evropuli konvenciis me-10 muxls, evropulma sa-

samarTlom ar gaiziara es Sexeduleba da miiCnia, rom mopa-

suxe saxelmwifos SeeZlo konvenciis me-10 muxlis mar-

Tlzomieri SezRudva zneobis dacvis motiviT.69

g) uflebis SezRudvis aucilebloba demokratiul sa-

zogadoebaSi

evropuli konvenciis me-8-me-11 muxlebiT gaTvaliswi-

nebul uflebaTa SezRudvis marTlzomierebisaTvis dawe-

sebulia aseve mesame piroba, romlis Tanaxmad, SezRudva

aucilebeli unda iyos demokratiul sazogadoebaSi.
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67 klasi germaniis winaaRmdeg (Klass v. Germany), 1978 wlis 6 seqtemberi,

Series A, no. 28.
68 funke gaerTianebuli samefos winaaRmdeg (Funke v. France), 1993 wlis

25 Tebervali, Series A, no. 256-A. 
69 hendisaidi gaerTianebuli samefos winaaRmdeg (Handyside v. the United

Kingdom), 1976 wlis 7 dekemberi, Series A, no. 24, 48-e punqti.



uflebis SezRudva aucilebelia demokratiul sazo-

gadoebaSi mxolod im SemTxvevaSi, Tu igi gamowveulia mwva-

ve sazogadoebrivi saWiroebiT (pressing social need). mar-

Tlzomieria Tu ara konvenciis me-8-me-11 muxlebiT gaTva-

liswinebuli uflebebis SezRudva, fasdeba proporciulo-

bis (Tanazomierebis) principis safuZvelze.70 saxelmwifos

mier gatarebuli RonisZieba, romelic mimarTulia adamia-

nis uflebaTa SezRudvisaken, mwvave sazogadoebrivi saWi-

roebis proporciuli unda iyos. 

saqmeze – silveri gaerTianebuli samefos winaaRmdeg

(Silver v. the United Kingdom) – evropulma sasamarTlom sakmaod

detalurad ganmarta evropuli konvenciiT gaTvaliswinebu-

li moTxovnis Sinaarsi, rom SezRudva unda iyos aucilebeli

demokratiul sazogadoebaSi. sasamarTlom ganacxada:

`a) zedsarTavi saxeli `aucilebeli~ ar aris sityva

`gardauvalis~ sinonimi, Tumca mas arc iseT ter-

minTa moqniloba axasiaTebs, rogoricaa: `dasaSve-

bi~, `Cveulebrivi~, `sasargeblo~, `mizanSewonili~,

an `sasurveli~;

b) xelSemkvrel saxelmwifoebs aqvT garkveuli, mag-

ram ara usazRvro, Sefasebis farglebi SezRudve-

bis dawesebisas. sabolood sasamarTlo Tavad ad-

gens, Seesabameba Tu ara es SezRudvebi konvencias;

g) fraza – `aucilebelia demokratiul sazogadoebaSi~

niSnavs, rom imisaTvis, raTa Careva Seesabamebodes

konvencias, is unda Seesatyvisos `mwvave sazogadoeb-

riv saWiroebas~ da unda iyos im kanonieri miznis pro-

porciuli, romlis miRwevasac igi emsaxureba;

d) konvenciis muxlebis is punqtebi, romlebic garan-

tirebuli uflebebidan gamonakliss iTvaliswi-

nebs, SezRudviTad unda ganimartos.~71

am debulebidan gamomdinareobs, rom, marTalia, saxel-

mwifoebs aqvT Sefasebis garkveuli Tavisufleba, magram

aris Tu ara uflebis SezRudva mwvave sazogadoebrivi saWi-

roebis proporciuli – saxelmwifos aseTi Sefaseba eqvem-
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70 J. Cremona, The Proportionality Principle in the Jurisprudence of the European
Court of Human Rights, Recht zwischen Umbruch und Bewahrung: Festschrift
für Rudolf Bernhardt, U. Beyerlin, M. Bothe, R. Hofmann & E.-U. Petersmann,
1995, 323-330. 

71 silveri gaerTianebuli samefos winaaRmdeg (Silver v. the United
Kingdom), 1983 wlis 25 marti, Series A, no. 61, 97-e punqti.



debareba kontrols evropuli sasamarTlos mxridan.72 ev-

ropuli sasamarTlo amowmebs, daakmayofila Tu ara ufle-

bis SezRudvam konvenciis moTxovnebi, maT Soris, gamomdi-

nareobs Tu ara uflebaTa SezRudva mwvave sazogadoebrivi

saWiroebidan da aris Tu ara igi konvenciiT gaTvaliswine-

buli erT-erTi kanonieri miznis proporciuli.73 sxva sit-

yvebiT, evropuli sasamarTlo ixilavs, gamarTlebulia Tu

ara saxelmwifos mier dayrdnoba konvenciis im debulebaze,

romelic iTvaliswinebs adamianis uflebis SezRudvas.

uflebaTa SezRudvis proporciulobis sakiTxma evro-

puli sasamarTlos praqtikaSi daamkvidra principi, romlis

Tanaxmad, saxelmwifoebs aqvT `Tavisufali Sefasebis far-

glebi~ (margin of appreciation). kerZod, saxelmwifos aqvs Sefa-

sebis garkveuli Tavisufleba adamianis uflebaTa SezRudvis

mizanSewonilobaze.74 am principTan dakavSirebiT, saqmeze –

hendisaidi gaerTianebuli samefos winaaRmdeg (Handyside v.
the United Kingdom), evropulma sasamarTlom aRniSna Semdegi: 

`TavianTi qveynebis sasicocxlo sawyisebTan uSualo

da mudmivi kontaqtis gamo, saxelmwifo xelisufleba uke-

Tes mdgomareobaSia, vidre saerTaSoriso mosamarTle, ga-

moxatos Tavisi pozicia am moTxovnaTa zusti Sinaarsis Se-

saxeb, iseve rogorc maTi dakmayofilebisaTvis `SezRud-

vis~ `aucileblobis~ an `sasjelis~ Sesaxeb.~75
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72 dadjeni gaerTianebuli samefos winaaRmdeg (Dudgeon v. the United
Kingdom), 1981 wlis 22 oqtomberi, Series A, no. 45, 52-e punqti; sil-

veri gaerTianebuli samefos winaaRmdeg (Silver v. the United Kingdom),
1983 wlis 25 marti, Series A, no. 61, 97-e punqti.

73 W. Strasser, The European Convention on Human Rights: Some Reflections on
its Role in the Light of the Practice of the Convention Organs, in: Austrian-
Soviet Round-Table on the Protection of Human Rights, F. Matscher & W. Karl
(Eds.), 1992, 107-108. 

74 zogadad ix. S. Greer, The Margin of Appreciation: Interpretation and
Discretion under the European Convention on Human Rights, 2000, 5-13.

75 hendisaidi gaerTianebuli samefos winaaRmdeg (Handyside v. the United
Kingdom), 1976 wlis 7 dekemberi, Series A, no. 24, 48-e punqti.

evropulma sasamarTlom saqmesTan – lisgou da sxvebi

gaerTianebuli samefos winaaRmdeg (Lithgow v. the United Kingdom),
romelic exeboda `Tavisufali Sefasebis farglebis~ doqtrinis

gamoyenebas konvenciis pirveli oqmis pirveli muxlis mimarT

(sakuTrebis uflebis dacva) – dakavSirebiT aseve aRniSna, rom

`erovnuli xelisufleba, Tavisi sazogadoebis da misi

moTxovnilebebisa da resursebis Sesaxeb kargad gaTviTcnobiere-

bulobis gamo, ukeTes mdgomareobaSia, vidre saerTaSoriso

mosamarTle imis Sefasebisas, Tu ra RonisZiebebia marTebuli am

sferoSi. ... [evropuli sasamarTlo] pativs scems sakanonmdeblo



am debulebidan gamomdinareobs, rom evropuli sasa-

marTlo saxelmwifoebs utovebs `Tavisufali Sefasebis

farglebs~, anu garkveul Tavisuflebas imis Sesafaseblad,

aucilebelia Tu ara adamianis konkretuli uflebis Sez-

Rudva demokratiul sazogadoebaSi.76

evropuli konvenciis me-8–me-11 muxlebis SezRudvis

mesame pirobasTan (`aucilebelia demokratiul sazogadoe-

baSi~) dakavSirebiT SeiZleba erT-erTi saqmis moSvelieba.

saqmesTan – dadjeni gaerTianebuli samefos winaaRmdeg

(Dudgeon v. the United Kingdom) – dakavSirebiT evropulma sa-

samarTlom ganixila homoseqsualuri urTierTobisaTvis

CrdiloeT irlandiis kanonmdeblobiT im droisaTvis gaTva-

liswinebuli sisxlissamarTlebrivi pasuxismgeblobis sa-

kiTxi, rac, ganmcxadeblis azriT, arRvevda evropuli kon-

venciis me-8 muxls.77 gaerTianebuli samefos mTavroba am-

tkicebda, rom homoseqsualizmis akrZalva aucilebeli iyo

demokratiul sazogadoebaSi janmrTelobisa da zneobis da-

sacavad da, Sesabamisad, gaerTianebul samefos SeeZlo kon-

venciis me-8 muxlis marTlzomieri SezRudva, romelic icavs

piradi cxovrebis uflebas. mopasuxe mTavroba daeyrdno im

garemoebas, rom CrdiloeT irlandiis sazogadoeba konser-

vatiulia zneobis sakiTxebSi, ris gamoc, misi azriT, homo-

seqsualuri urTierTobis akrZalva gamarTlebuli iyo. 

marTalia, evropuli sasamarTlo daeTanxma gaerTiane-

buli samefos mTavrobis Sexedulebas, rom CrdiloeT ir-

landiis sazogadoeba konservatiulia zneobis sakiTxebSi,

man ar gaiziara misi mtkiceba, romlis mixedviT, homoseqsu-

alizmisaTvis sisxlissamarTlebrivi sasjelis arseboba
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xelisuflebis gadawyvetilebas am mimarTebiT, Tu es gadawyvetileba

aSkarad ar aris moklebuli gonivrul safuZvels.~ lisgou da sxvebi

gaerTianebuli samefos winaaRmdeg (Lithgow v. the United Kingdom), 1986

wlis 8 ivlisi, Series A, no. 102, 122-e punqti.

76 sayuradReboa, rom Sefasebis farglebTan dakavSirebiT, sasamarTlom

am `farglebis~ sazRvrebzec miuTiTa, romelic gansxvavdeba

calkeuli uflebidan gamomdinare. kerZod, zogierTi saqmidan gamom-

dinareobs, rom saxelmwifos ara mxolod `Tavisufali Sefasebis far-

glebi~, aramed aseTi `Tavisufali Sefasebis didi farglebi~ aqvs. ix.

inter alia, paueli da reineri gaerTianebuli samefos winaaRmdeg (Powell
and Rayner v. the United Kingdom), 1990 wlis 21 Tebervali, Series A, no.
172, 44-e punqti; aseve ix. A. Robertson & J. Merrills, Human Rights in Europe:
A Study of the European Convention on Human Rights, 1993, 199.

77 dadjeni gaerTianebuli samefos winaaRmdeg (Dudgeon v. the United
Kingdom), 1981 wlis 22 oqtomberi, Series A, no. 45. 



mwvave sazogadoebrivi saWiroebidan gamomdinareobda da,

Sesabamisad, aseTi sasjelis arseboba janmrTelobisa da

zneobis dacvis miznis proporciuli iyo. sabolood, evro-

pulma sasamarTlom daadgina, rom CrdiloeT irlandiis ka-

nonmdebloba, romelic iTvaliswinebda sisxlissamarTleb-

riv pasuxismgeblobas homoseqsualuri urTierTobisaT-

vis, ewinaaRmdegeba evropuli konvenciis me-8 muxls (pira-

di da ojaxuri cxovrebis pativiscemis ufleba). 

xazgasmiT unda aRiniSnos, rom evropuli konvenciis me-

8-me-11 muxlebidan gamomdinare, saxelmwifoebs ufleba aqvT,

SezRudon am muxlebiT gaTvaliswinebuli uflebebi da Tavi-

suflebebi mxolod im kanonieri miznebis misaRwevad (erov-

nuli uSiSroebis, sazogadoebrivi usafrTxoebis interesebi;

uwesrigobisa da danaSaulis aRkveTa; janmrTelobisa da zne-

obis dacva da a.S.), romlebic pirdapir gaTvaliswinebulia

konvenciis xsenebuli muxlebis meore punqtebiT. saxelmwi-

foebs ekrZalebaT am muxlebiT daculi uflebebisa da Tavi-

suflebebis SezRudva sxva miznebis misaRwevad. amas adastu-

rebs evropuli konvenciis me-18 muxli, romlis Tanaxmad,

konvenciiT daSvebuli SezRudvebi ar unda dawesdes sxva miz-

niT, garda konvenciiT gaTvaliswinebulisa. aqedan gamomdi-

nare, Tu xsenebuli muxlebi SeizRuda im miznebiT, romlebic

ar aris pirdapir gaTvaliswinebuli konvenciiT, dairRveva

evropuli konvencia. arc erTi sxva mizani, garda calkeul

muxlebSi miTiTebuli miznebisa, ar SeiZleba CaiTvalos kon-

venciiT garantirebuli uflebebis SezRudvis safuZvlad.78

1.5.2. adamianis uflebaTa SezRudva 

sagangebo mdgomareobis dros

adamianis uflebaTa evropuli konvenciis me-15 muxlis

Tanaxmad, saxelmwifos SeuZlia SezRudos (gadauxvios)

konvenciiTa da misi oqmebiT gaTvaliswinebuli uflebebi

da Tavisuflebebi saomari an sxva sagangebo mdgomareobis

dros.79 miuxedavad amisa, konvenciis me-15 muxlis safuZ-
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78 F. Jacobs & R. White, The European Convention on Human Rights, 1996, 
313-314.

79 detalurad ix. k. korkelia, adamianis uflebaTa dacva sagangebo mdgo-

mareobis dros: adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis

evropuli konvenciisa da saqarTvelos kanonmdeblobis SedarebiTi

analizi, `qarTuli samarTlis mimoxilva~, N3/4, 2000 weli, gv. 61-79.



velze ar SeiZleba SeizRudos konvenciiTa da misi oqmebiT

gaTvaliswinebuli yvela ufleba da Tavisufleba. evropu-

li konvenciis me-15 muxlis me-2 punqtiT gaTvaliswinebuli

uflebebi absoluturia da, Sesabamisad, saomari an sxva sa-

gangebo mdgomareobis drosac ki ikrZaleba maTi SezRudva.

aseT uflebebs ganekuTvneba: sicocxlis ufleba (me-2 mux-

li80), wamebis, arahumanuri an damamcirebeli mopyrobis an

sasjelis akrZalva (me-3 muxli), monobis, iZulebiTi an sa-

valdebulo Sromis akrZalva (me-4 muxlis 1-li punqti) da

sisxlis samarTlis kanonmdeblobisaTvis ukuqceviTi Za-

lis miniWebis akrZalva (me-7 muxli). 

1.5.3. adamianis uflebaTa SezRudva 

daTqmis gakeTebis gziT

evropuli konvenciis 57-e muxli iTvaliswinebs saxel-

mwifos mier daTqmis gakeTebis SesaZleblobas, romlis mi-

zania, gamoricxos an Secvalos calkeuli debulebis iuri-

diuli moqmedeba mocemul saxelmwifosTan mimarTebiT.81

`saerTaSoriso saxelSekrulebo samarTlis Sesaxeb~ venis

1969 wlis konvenciis Tanaxmad, daTqma SeiZleba gakeTdes

xelSekrulebis savaldebulod aRiarebis, maT Soris rati-

ficirebis dros.82

rogorc ukve aRiniSna, saqarTvelos ar gaukeTebia

daTqmebi adamianis uflebaTa evropuli konvenciisa da misi

oqmebis mimarT, garda 1-li, me-12 da me-13 oqmebisa.83
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80 garda im SemTxvevebisa, rodesac gardacvaleba marTlzomier saomar

moqmedebaTa Sedegia.

81 ix. saerTaSoriso saxelSekrulebo samarTlis Sesaxeb venis konvenci-

is (1969 weli) me-2 muxlis 1(d) punqti. zogadad ix.: J. Frowein,
Reservations to the European Convention on Human Rights, in: Protecting
Human Rights: The European Dimension, Studies in Honour of G. Wiarda, F.
Matscher and H. Petzold (Eds), 1988, 193-200; K. Korkelia, New Challenges to
the Regime of Reservations under the International Covenant on Civil and
Political Rights, European Journal of International Law, vol. 13, N2, 2002, 
437-477.

82 ix. me-19 muxli. 

83 ix. saqarTvelos saxalxo damcvelis angariSi `saqarTveloSi adamian-

is uflebaTa da TavisuflebaTa dacvis mdgomareobis Sesaxeb: 2001

wlis meore naxevari~, 2002 weli, gv. 17. 
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2. evropuli konvenciis

statusi saqarTvelos 

kanonmdeblobaSi 

2.1. evropuli konvencia, rogorc 

saqarTvelos kanonmdeblobis nawili 

Tavidanve unda aRiniSnos, rom, marTalia, am TavSi ga-

nixileba evropuli konvenciis statusi saqarTvelos ka-

nonmdeblobaSi, amasTan, konvenciis ierarqiuli adgili

qveyanaSi moqmed normatiul aqtebs Soris, magram am gan-

xilvis Sedegad gamoTqmuli mravali mosazreba Tanabrad

exeba sxva saerTaSoriso xelSekrulebebsac.

niSandoblivia, rom zogadad saerTaSoriso samarTali

ar akisrebs saxelmwifos saerTaSoriso xelSekrulebis

erovnuli kanonmdeblobis nawilad aRiarebis valdebule-

bas. miuxedavad amisa, saxelmwifos aqvs ufleba, aRiaros sa-

erTaSoriso xelSekruleba erovnuli kanonmdeblobis na-

wilad, Sidasaxelmwifoebriv normatiul aqtad. saerTaSo-

riso xelSekrulebis saxelmwifos kanonmdeblobis nawilad

aRiareba gamomdinareobs erovnuli da ara saerTaSoriso

samarTlidan.84 Tu saxelmwifom aRiara saerTaSoriso xel-

Sekruleba qveynis kanonmdeblobis nawilad, xelSekruleba

84 J. Frowein, The European Convention on Human Rights as the Public Order of
Europe, in: Collected Courses of the Academy of European Law, 1990, vol. I,
2, 293.



warmoSobs uflebebsa da movaleobebs erovnul doneze da,

Sesabamisad, fizikur da iuridiul pirebs SeuZliaT daic-

van TavianTi uflebebi da interesebi am xelSekrulebis sa-

fuZvelze, maT Soris sasamarTloSi.85

saerTaSoriso samarTlis zogadi wesis msgavsad, arc

evropuli konvencia akisrebs saxelmwifos valdebulebas,

aRiaros konvencia qveynis kanonmdeblobis nawilad da, Se-

sabamisad, uSualod gamoiyenos misi debulebebi erovnul

doneze, maT Soris sasamarTlo davebis gadasawyvetad.86 mi-

uxedavad amisa, evropulma sasamarTlom Tavis erT-erT ga-

dawyvetilebaSi ganacxada, rom evropuli konvenciis erov-

nuli kanonmdeblobis nawilad aRiareba konvenciidan ga-

momdinare valdebulebaTa Sesrulebis gansakuTrebiT

efeqtiani saSualebaa.87

miuxedavad imisa, rom evropuli konvencia ar akisrebs

mis monawile saxelmwifoebs konvenciis erovnuli kanon-

mdeblobis nawilad aRiarebis valdebulebas, TiTqmis yve-

la am saxelmwifom aRiara konvencia Tavisi kanonmdeblobis

nawilad.88 konvenciis monawile saxelmwifoebidan dRei-

saTvis mxolod irlandiam ar aRiara konvencia qveynis ka-

nonmdeblobis nawilad.89 irlandiis mTavrobam 2001 wlis
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85 gamonaklisia evropis gaerTianeba, romelSic saerTaSoriso

xelSekrulebiT da ara erovnuli kanonmdeblobiT ganisazRvra, rom

evropis gaerTianebis damfuZnebeli xelSekruleba saxelmwifoTa kanon-

mdeblobis Semadgeneli nawilia. ix. marTlmsajulebis evropuli

sasamarTlos (luqsemburgi) gadawyvetileba saqmeze – korsa enelis

winaaRmdeg, 1964, ECR, 585; aseve ix. M. Maresceau, Belgium, in: The Effect
of Treaties in Domestic Law, F. Jacobs & S. Roberts (Eds.), 1987, 14-15.

86 ix. Swedish Engine Drivers’ Union v. Sweden, 1976 wlis 6 Tebervali,

Series A, no. 20, 18; aseve ix. S. Jensen, The European Convention on
Human Rights in Scandinavian Law: A Case Law Study, 1992, 277; J.
Polakiewicz, The Application of the European Convention on Human Rights in
Domestic Law, 17 Human Rights Law Journal, N11-12, 1996, 405. 

87 irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United
Kingdom), 1978 wlis 18 ianvari, Series A, no. 25, 239-e punqti; aseve ix.

J. Polakiewicz, The Status of the Convention in National Law, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member
States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 32, 35.

88 Inter alia, ix. V. Boiko, European Convention on Human Rights and Freedoms
in Judicial Legal Reform in Ukraine, in: Protecting Human Rights: The
European Perspective, Studies in Memory of R. Ryssdal, P. Mahoney, F.
Matscher, H. Petzold & L. Wildhaber (Eds.), 2000, 118-119.

89 ufro detalurad ix. D. O’Connell, Ireland, in: Fundamental Rights in
Europe: The European Convention on Human Rights and its Member States
(1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 423 et seq.



10 aprils moiwona kanonproeqti `adamianis uflebaTa ev-

ropuli konvenciis Sesaxeb~, romelic aRiarebs evropul

konvencias da mis oqmebs irlandiis kanonmdeblobis nawi-

lad da warudgina parlaments misaRebad.90

evropuli konvenciis monawile saxelmwifoebma sxva-

dasxva formiT aRiares konvencia erovnuli kanonmdeblo-

bis nawilad. zogierT saxelmwifoSi adamianis uflebaTa ev-

ropuli konvenciis roli qveynis kanonmdeblobaSi ganisaz-

Rvra kanonmdeblobiT,91 xolo zogierTSi sasamarTlo

praqtikiT.92

adamianis uflebaTa evropuli konvenciis monawile sa-

xelmwifoTa umravlesobis msgavsad, saqarTveloSi konven-

cia aRiarebulia kanonmdeblobis nawilad. saqarTveloSi

evropul konvencias SeuZlia warmoSvas uflebebi da mova-

leobebi fizikuri da iuridiuli pirebisaTvis. nebismier

fizikur da iuridiul pirs SeuZlia, sasamarTlo an admi-

nistraciuli organos winaSe daeyrdnos evropuli konven-

ciis debulebebs da mis safuZvelze amtkicos adamianis uf-

lebaTa darRveva.

saerTaSoriso xelSekrulebaTa adgili saqarTvelos

kanonmdeblobaSi ZiriTadad ganisazRvreba ramdenime nor-

matiuli aqtiT:93

a) uwinares yovlisa, aRsaniSnavia saqarTvelos konsti-

tucia, romlis me-6 muxlis me-2 punqtis Tanaxmad, `saqar-

Tvelos saerTaSoriso xelSekrulebas an SeTanxmebas, Tu
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90 ix. irlandiis iusticiis saministros 2001 wlis 10 aprilis pres-

relizi: [www.justice.ie]. kanonis teqsti ix. [www.irlgov.ie/oireachtas/-

frame.htm]; aseve ix.: J. Polakiewicz, The Status of the Convention in National
Law, in: Fundamental Rights in Europe: The European Convention on Human
Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.),
2001, 45-46; W. Binchy, The Bill, the Advantages and Disadvantages of the
Approach Taken, and Possible Alternatives, paper presented at the Conference
of the Law Society of Ireland on the European Convention on Human Rights Bill
(2001), 19 October 2002.

91 avstria, bulgareTi, espaneTi, estoneTi, latvia, litva, makedonia,

moldova, niderlandebi, rumineTi, ruseTi, saberZneTi, safrangeTi,

saqarTvelo, slovakeTi, slovenia, ukraina, CexeTi. ix. J. Polakiewicz,
The Status of the Convention in National Law, in: Fundamental Rights in Europe:
The European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 36. 

92 iqve, belgia, germania, italia, litva, Sveicaria. 

93 k. korkelia, sasamarTlos roli saerTaSoriso xelSekrulebis

gamoyenebaSi, Jurnali `adamiani da konstitucia~, N1, 1998 weli, gv. 103.



igi ar ewinaaRmdegeba saqarTvelos konstitucias, konsti-

tuciur SeTanxmebas, aqvs upiratesi iuridiuli Zala Sida-

saxelmwifoebrivi normatiuli aqtebis mimarT.~94

konstituciis es debuleba aRiarebs saerTaSoriso

xelSekrulebebs saqarTvelos kanonmdeblobis nawilad da

gansazRvravs maT iuridiul Tanafardobas erovnul done-

ze moqmedi normatiuli aqtebis mimarT. marTalia, am debu-

lebaSi expressis verbis yuradReba gamaxvilebulia saerTa-

Soriso xelSekrulebaTa ierarqiul Tanafardobaze saqar-

TveloSi moqmedi normatiuli aqtebis mimarT, magram am de-

bulebis arsidan gamomdinareobs, rom saerTaSoriso xel-

Sekrulebebi miCneulia saqarTvelos kanonmdeblobis nawi-

lad, Sidasaxelmwifoebriv normatiul aqtad. winaaRmdeg

SemTxvevaSi konstituciis es debuleba saerTod ar iqnebo-

da gaTvaliswinebuli, radgan Tu saerTaSoriso xelSekru-

lebebi ar xdeba saqarTvelos kanonmdeblobis nawili, xel-

SekrulebaTa ierarqiuli Tanafardobis gansazRvra saxel-

mwifos SigniT moqmedi normatiuli aqtebis mimarT mokle-

buli iqneboda yovelgvar logikur safuZvels;

b) `normatiuli aqtebis Sesaxeb~ saqarTvelos kanoni

azustebs konstituciis me-6 muxls saqarTvelos kanon-

mdeblobaSi saerTaSoriso xelSekrulebis rolTan dakav-

SirebiT. xsenebuli kanonis me-4 muxlis Tanaxmad, saqarTve-

los saerTaSoriso xelSekruleba saqarTvelos normatiu-

li aqtia;95

g) gansakuTrebuli mniSvnelobisaa saqarTvelos kano-

ni `saqarTvelos saerTaSoriso xelSekrulebebis Sesa-

xeb~.96 kanonis me-6 muxlis pirveli punqti adgens, rom `sa-

qarTvelos saerTaSoriso xelSekruleba saqarTvelos ka-

nonmdeblobis ganuyofeli nawilia.~
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94 ix. saqarTvelos konstitucia, 2000 wlis 7 dekembers Setanili

cvlilebebiT. miuxedavad imisa, rom saqarTvelos ramdenime nor-

matiul aqtSi, maT Soris konstituciaSi, moxseniebulia termini

`saqarTvelos saerTaSoriso xelSekruleba da SeTanxmeba~, iuridi-

uli bunebiT es ori aqti ar gansxvavdeba erTmaneTisagan. termini

`saerTaSoriso xelSekruleba~ gvarovnuli cnebaa da moicavs sajaro

samarTlebrivi xasiaTis yvela saerTaSoriso xelSekrulebas, maT

Soris SeTanxmebas, konvencias, paqts, oqms. ix. `saqarTvelos

saerTaSoriso xelSekrulebebis Sesaxeb~ saqarTvelos kanonis me-2

da me-3(a) muxlebi da `saerTaSoriso saxelSekrulebo samarTlis

Sesaxeb~ venis konvenciis me-2(1)(a) muxli.

95 1996 wlis 29 oqtomberi. aseve ix. kanonis 1-li da me-19 muxlebi.

96 1997 wlis 16 oqtomberi.



zogadad cnobilia saerTaSoriso xelSekrulebaTa

qveynis kanonmdeblobis nawilad aRiarebis sxvadasxva xer-

xi. saerTaSoriso xelSekruleba qveynis kanonmdeblobis

nawili SeiZleba gaxdes avtomaturad an erTjeradi aqtis

safuZvelze, romelic aRiarebs konkretul saerTaSoriso

xelSekrulebas qveynis kanonmdeblobis nawilad, anu qvey-

nis normatiul aqtad. saqarTvelos kanonmdeblobidan ga-

momdinare, saqarTveloSi ar aris aucilebeli specialuri

samarTlebrivi aqtis miReba, romelic konkretul saerTa-

Soriso xelSekrulebas aRiarebs qveynis normatiul aqtad.

saerTaSoriso xelSekruleba saqarTvelos kanonmdeblo-

bis nawili xdeba avtomaturad. saqarTvelos kanonmdeblo-

bidan gamomdinareobs, rom, rodesac saerTaSoriso xelSek-

ruleba savaldebulo xdeba saqarTvelosaTvis, is avtoma-

turad xdeba saqarTvelos kanonmdeblobis nawili.

saqarTvelos kanonmdeblobis Semadgenel nawilad

aRiarebis Sedegad saerTaSoriso xelSekruleba ar kargavs

kavSirs saerTaSoriso samarTalTan. saerTaSoriso xelSek-

ruleba rCeba saerTaSoriso samarTlis wyarod. igi kvla-

vindeburad agrZelebs moqmedebas saerTaSoriso doneze da

saxelmwifosaTvis warmoSobs saerTaSoriso valdebule-

bebs. aseTi saerTaSoriso xelSekruleba saxelmwifosaTvis

warmoSobs valdebulebebs ara mxolod saerTaSoriso do-

neze, rogorc saerTaSoriso xelSekruleba, aramed aseve

erovnul doneze, rogorc qveynis normatiuli aqti.97

ganxiluli normatiuli aqtebi ar ganasxvaveben saqar-

Tvelos saerTaSoriso xelSekrulebebis sxvadasxva kate-

gorias maTi Sidasaxelmwifoebrivi statusis mixedviT. sa-

qarTvelos yvela saerTaSoriso xelSekruleba xdeba sa-

qarTvelos kanonmdeblobis nawili, maTi regulirebis obi-

eqtisa da saxis miuxedavad. aqedan gamomdinareobs, rom sa-

qarTvelos yvela saerTaSoriso xelSekruleba, maT Soris

adamianis uflebaTa evropuli konvencia, saqarTvelos ka-

nonmdeblobis nawilia. 

miuxedavad imisa, rom saqarTvelo aRiarebs saerTaSori-

so xelSekrulebebs Tavisi kanonmdeblobis ganuyofel nawi-

lad, aucilebelia imis ganxilva, konkretulad ra momentSi
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97 R. Ryssdal, Norwegian Problems of Compliance with the Convention and
Norwegian Perspectives on Incorporation of the Convention, in: Aspects of
Incorporation of the European Convention of Human Rights into Domestic Law,
J.P. Gardner (Ed.), 1993, 31. 



xdeba saerTaSoriso xelSekrulebebi saqarTvelos kanon-

mdeblobis nawili, Sidasaxelmwifoebrivi samarTlis wyaro. 

saqarTvelos saerTaSoriso xelSekruleba qveynis ka-

nonmdeblobis nawili xdeba misi teqstis oficialurad ga-

moqveynebis momentidan.98 saerTaSoriso xelSekrulebebi

oficialurad unda gamoqveyndes ara saqarTvelos parla-

mentis dadgenilebisa an prezidentis brZanebulebis miRebis

dros, romliTac saerTaSoriso xelSekrulebebs saqarTve-

lo savaldebulod aRiarebs, aramed maSin, rodesac saerTa-

Soriso xelSekruleba ZalaSi Seva saqarTvelosaTvis saer-

TaSoriso doneze.99 aqedan gamomdinare, rodesac saerTaSo-

riso xelSekruleba ZalaSi Seva saqarTvelosaTvis (saerTa-

Soriso doneze), misi teqstis oficialurad gamoqveynebis

Sedegad igi xdeba saqarTvelos kanonmdeblobis nawili.100

saerTaSoriso xelSekrulebis oficialurad gamoqvey-

nebis moTxovnas safuZvlad udevs samarTlis iseTi princi-

pi, rogoricaa non obligat lex nisi promulgata (kanoni ar aval-

debulebs, Tu ar aris gamoqveynebuli). Tu xelSekruleba

oficialurad gamoqveynebuli ar aris, igi ver daakisrebs

valdebulebas fizikur da iuridiul pirebs.101

imis gaTvaliswinebiT, rom adamianis uflebaTa evro-

puli konvencia 1999 wlis 4 ivniss gamoqveynda kanonmdeb-

lobiT gansazRvrul oficialur beWdviT organoSi – `sa-

qarTvelos sakanonmdeblo macneSi~, igi gamoqveynebis mo-

mentidan iTvleba saqarTvelos kanonmdeblobis nawilad,

normatiul aqtad, romelsac SeiZleba daeyrdnon fizikuri
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98 aseTi praqtika mraval qveyanaSia damkvidrebuli, maT Soris

espaneTSi. espaneTis konstituciis 96-e muxlis 1-li punqtiT dadge-

nili wesiT dadebuli saerTaSoriso xelSekrulebebi oficialurad

gamoqveynebis Semdeg xdeba espaneTis kanonmdeblobis nawili. 

99 ix. `saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb~ kanonis

30-e muxli.

100 gadawyvetileba, saqme N3g-ad-9-k, 18 noemberi, 1999 w., saqarTvelos

uzenaesi sasamarTlos gadawyvetilebani, nawili I, administraciul

da sxva kategoriis saqmeebze, N1, 2000 w. gv. 34; aseve ix. K. Korkelia,
International Law in the Georgian Legal Order, Journal of East European Law,
vol. 6, N4, 1999, 390.

101 belgiis sakasacio sasamarTlom 1981 wlis 19 martis saqmeze – Pacific
Employers Insurance Company v. Régie des Postes et Panamerican Airways –

daadgina, rom saerTaSoriso xelSekrulebas ar SeuZlia, valdebule-

ba daakisros pirebs da gamoyenebuli iyos maT winaaRmdeg, Tu igi

saTanado wesiT ar aris gamoqveynebuli. ix. M.Maresceau, Belgium, in:
The Effect of Treaties in Domestic Law, F. Jacobs & S. Roberts (Eds.), 1987, 13. 



da iuridiuli pirebi TavianTi uflebebis dasacavad, maT

Soris erovnul sasamarTloebSi.102

saqarTvelos kanonmdeblobiT dadgenili debulebebis

miuxedavad, praqtikaSi mniSvnelovani sirTuleebia saerTaSo-

riso xelSekrulebaTa oficialurad gamoqveynebasTan dakav-

SirebiT. xelSekrulebaTa didi nawili teqnikuri mizezebis

gamo saerTod ar qveyndeba, rac formalur dabrkolebas qmnis

saerTaSoriso xelSekrulebaTa saqarTvelos kanonmdeblobis

nawilad aRiarebasTan dakavSirebiT. aseTi teqnikuri mizeze-

bis gamo ar gamoqveynebula evropuli konvenciis 1-li, me-4, me-

6, me-7 da me-13 oqmebi,103  romlebic materialur uflebebs ad-

genen. Tumca aqve isic aRsaniSnavia, rom praqtikaSi saqarTve-

los sasamarTloebi iyeneben iseT saerTaSoriso xelSekrule-

bebs, romlebic ar aris oficialurad gamoqveynebuli. 

saqarTvelos normatiuli aqtebis mokle mimoxilvac

ki cxadyofs, rom saqarTvelos saerTaSoriso xelSekrule-

ba saqarTvelos kanonmdeblobis nawilia, anu normatiuli

aqti, romelic SeiZleba gamoiyenon fizikurma da iuridi-

ulma pirebma TavianTi uflebebisa da interesebis dasaca-

vad, maT Soris sasamarTloSi.104

2.2. saerTaSoriso xelSekrulebaTa, 

maT Soris adamianis uflebaTa 

evropuli konvenciis, 

gamoyenebis winapirobebi 

rogorc ukve aRiniSna, saqarTvelos saerTaSoriso

xelSekrulebebi aRiarebulia qveynis kanonmdeblobis nawi-

lad, Sidasaxelmwifoebriv normatiul aqtad, magram Tavis-

Tavad es faqti ar niSnavs, rom erovnuli sasamarTlo yo-
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102 `saqarTvelos sakanonmdeblo macne~, N3(8), 1999 wlis 4 ivnisi. 

103 konvenciis me-12 oqmi, romlis ratificireba saqarTvelom ukve moax-

dina, jerjerobiT ZalaSi ar Sesula.

104 K. Korkelia, International Law in the Georgian Legal Order, The Journal of East
European Law, vol. 6, N4, 1999, 381 et seq; aseve ix. Study on the
Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols,
HRCAD(2001)2, 2001, 19-20. 



velTvis SeZlebs am xelSekrulebebiT gaTvaliswinebuli

normebis gamoyenebas sasamarTlo saqmis gadasawyvetad.105

saerTaSoriso xelSekrulebaTa normebi yovelTvis ar ga-

modgeba imisaTvis, rom saerTaSoriso xelSekrulebis sa-

fuZvelze sasamarTlom gadawyvitos saqme.106

SeuZlia Tu ara erovnul sasamarTlos saerTaSoriso

xelSekrulebis gamoyeneba sasamarTlo saqmis gadasawyve-

tad, Semdegnairad unda dadgindes: pirvel rigSi erovnul-

ma sasamarTlom unda daadginos, gamoricxes Tu ara saxel-

mwifoebma am saerTaSoriso xelSekrulebiT uflebebisa da

Tavisuflebebis miniWeba fizikuri da iuridiuli pirebi-

saTvis.107 Tu dadginda, rom saxelmwifoebma gamoricxes

xelSekrulebiT uflebebisa da Tavisuflebebis miniWeba

fizikuri da iuridiuli pirebisaTvis, xelSekruleba ver

gamoiyeneba erovnul doneze, maT Soris sasamarTlos mier.

saxelmwifoTa aseTi ganzraxva SeiZleba dadgindes xelSek-

rulebis teqstis da/an xelSekrulebis mosamzadebeli masa-

lebis analizis safuZvelze. Tu saxelmwifoebs ar hqondaT

ganzraxuli saerTaSoriso xelSekrulebiT fizikuri da

iuridiuli pirebisaTvis uflebebis miniWeba, xelSekrule-

ba ver warmoSobs maTTvis uflebebsa da Tavisuflebebs.108

Tu erovnulma sasamarTlom daadgina, rom saxelmwi-

foebs saerTaSoriso xelSekrulebis teqstis SemuSavebis

dros ar ganuzraxavT xelSekrulebiT fizikuri da iuridi-

uli pirebisaTvis uflebebisa da Tavisuflebebis miniWeba,

erovnulma sasamarTlom unda ganixilos, akmayofilebs Tu

ara xelSekrulebis Sesabamisi muxli konkretulobis moT-

xovnas.109
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105 K. Korkelia, New Trends Regarding the Relationship Between International and
National Law, 23 Review of Central and East European Law N3/4, 1997, 229. 

106 T. Buergenthal, Self-Executing and Non-Self-Executing Treaties in National
and International Law, 235 Recueil des Cours IV 1992, 368. 

107 B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts in
the Enforcement of International Human Rights, in: Enforcing International
Human Rights in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 85-
86; J. Polakiewicz, Treaty-Making in the Council of Europe, 1999, 156-157.

108 J. Polakiewicz, Treaty-Making in the Council of Europe, 1999, 156-157; T.
Buergenthal, Self-Executing and Non-Self-Executing Treaties in National and
International Law, 235 Recueil des Cours IV 1992, 383-384. 

109 Y. Iwasawa, International Human Rights Adjudication in Japan, in: Enforcing
International Human Rights in Domestic Courts, B. Conforti & F. Francioni
(Eds.), 1997, 237-238. 



saerTaSoriso xelSekrulebaTa normebi SeiZleba im-

denad zogadi da/an arasrulyofili iyos, rom erovnulma

sasamarTlom ver SeZlos maTi gamoyeneba.110 aseTi debule-

bebis gaTvaliswineba xelSekrulebebSi gamowveulia Ziri-

Tadad normebis moqnilobis uzrunvelsayofad, rac saSua-

lebas aZlevs mraval saxelmwifos, gaxdes saerTaSoriso

xelSekrulebis monawile.111

saxelmwifoTa praqtikaSi miRebulia xelSekrulebaTa

normebis gamijvna or iseT kategoriad, rogoricaa `TviT-

Semsrulebeli~ da `araTviTSemsrulebeli~ normebi.112

`TviTSemsrulebelia~ norma, romelic Camoyalibebulia

sakmarisad zustad da srulyofilad, rac erovnul sasa-

marTlos (da administraciul organos) aZlevs misi gamoye-

nebis SesaZleblobas; `araTviTSemsrulebelia~ norma, ro-

melic Camoyalibebulia zogadad da arasrulyofilad da

saxelmwifos mxridan xelSekrulebis aseTi debulebis da-

makonkretebeli Sidasaxelmwifoebrivi normatiuli aqtis

miRebis gareSe sasamarTlo (da administraciuli organo)

ver gamoiyenebs mas, rogorc saqmis gadawyvetis samarTleb-

riv safuZvels.113 aqve aRsaniSnavia, rom saerTaSoriso

xelSekruleba, rogorc wesi, ar aris mxolod `TviTSemsru-

lebeli~ an `araTviTSemsrulebeli~. erTsa da imave xelSek-

rulebaSi SeiZleba iyos rogorc `TviTSemsrulebeli~, ise

`araTviTSemsrulebeli~ normebi. magaliTad, `ekonomiku-

ri, socialuri da kulturuli uflebebis~ saerTaSoriso

paqtis (1966 weli) normebis umravlesoba miCneulia `araT-

viTSemsruleblad~, maTi zogadi da programuli xasiaTis

gamo.114 amavdroulad, saxelmwifoebis didi nawili aRia-

rebs, rom am paqtiT gaTvaliswinebuli norma diskriminaci-

is akrZalvis Sesaxeb `TviTSemsrulebluri~ xasiaTisaa.115
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110 S. Marcus-Helmons & P. Marcus-Helmons, Belgium, in: Fundamental Rights in
Europe: The European Convention on Human Rights and its Member States
(1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 169. 

111 C. Economides, The Relationship Between International and Domestic Law,
1994, 6.

112 K. Korkelia, International Law in the Georgian Legal Order, The Journal of East
European Law, vol. 6, N4, 1999, 387-388. 

113 K. Korkelia, New Trends Regarding the Relationship Between International and
National Law, 23 Review of Central and East European Law N3/4, 1997, 229.

114 ix. paqtis me-2 muxlis 1-li punqti.

115 ix. paqtis me-2 muxlis me-2 punqti. Y. Iwasawa, International Human Rights
Adjudication in Japan, in: Enforcing International Human Rights in Domestic
Courts, B. Conforti & F. Francioni (Eds.), 1997, 249-250.



sxva saxelmwifoTa msgavsad, saqarTvelos kanonmdeb-

loba adgens im winapirobebs, romlebic unda daakmayofi-

los saerTaSoriso xelSekrulebis normam imisaTvis, rom

is gamoiyenon erovnul doneze. `saqarTvelos saerTaSo-

riso xelSekrulebebis Sesaxeb~ kanonis me-6 muxlis me-3

punqtis Tanaxmad, `oficialurad gamoqveynebuli saqar-

Tvelos saerTaSoriso xelSekrulebis debulebebi, rom-

lebic adgens konkretuli xasiaTis uflebebsa da movale-

obebs da ar saWiroebs damazustebeli Sidasaxelmwifoeb-

rivi normatiuli aqtis miRebas, saqarTveloSi moqmedebs

uSualod.~

kanonis xsenebuli debuleba pirdapir adgens, rom imi-

saTvis, raTa saerTaSoriso xelSekrulebis debulebebi

uSualod iqnes gamoyenebuli, isini unda adgendnen konkre-

tuli xasiaTis uflebebsa da movaleobebs da ar saWiroeb-

dnen damazustebeli Sidasaxelmwifoebrivi normatiuli

aqtis miRebas.116

sxva saxelmwifoTa Sesabamisi normatiuli aqtebis

msgavsad, saqarTvelos kanoniTac gamijnulia saerTaSori-

so xelSekrulebis normebi `TviTSemsruleblad~ da `araT-

viTSemsruleblad~. am debulebis Tanaxmad, imisaTvis, raTa

saerTaSoriso xelSekrulebam warmoSvas fizikuri da iuri-

diuli pirebisaTvis uflebebi da movaleobebi, isini unda

adgendnen `konkretuli xasiaTis uflebebsa da movaleo-

bebs da ar saWiroebdnen damazustebeli Sidasaxelmwifoeb-

rivi normatiuli aqtis miRebas~. 

Tu, kanonis mixedviT, debulebebi, romlebic adgenen

konkretuli xasiaTis uflebebsa da movaleobebs da ar sa-

Wiroeben damazustebeli Sidasaxelmwifoebrivi normati-

uli aqtis miRebas, saqarTveloSi moqmedeben uSualod

(`TviTSemsrulebeli~ normebi), maSin saerTaSoriso xel-

SekrulebaTa debulebebi, romlebic ar adgenen konkre-

tuli xasiaTis uflebebsa da movaleobebs da saWiroeben

damazustebeli Sidasaxelmwifoebrivi normatiuli aqtis

miRebas, saqarTveloSi ar moqmedeben uSualod. es ukanas-

knelia saerTaSoriso xelSekrulebis `araTviTSemsrule-

beli~ normebi. saerTaSoriso xelSekrulebis `araTviT-

Semsrulebeli~ normebi SeiZleba gamoiyenos sasamar-
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116 K. Korkelia, International Law in the Georgian Legal Order, The Journal of East
European Law, vol. 6, N4, 1999, 388-389. 



Tlom mxolod im Sidasaxelmwifoebriv normatiul aq-

tTan erTad, romelic daazustebs saerTaSoriso xelSek-

rulebis normas, rac SesaZlebels gaxdis mis gamoyenebas

erovnul doneze. 

magaliTisaTvis SeiZleba saqarTvelos praqtikis moS-

velieba. saqarTvelo 1993 wels gaxda genocidis winaaRmdeg

brZolis Sesaxeb 1948 wlis konvenciis monawile. konvencia

iTvaliswinebs saxelmwifos mier sisxlis samarTlis pasu-

xismgeblobaSi im pirTa micemas, romlebmac Caidines geno-

cidi. aris Tu ara genocidis winaaRmdeg brZolis Sesaxeb

konvenciis debulebebi `TviTSemsrulebeli~ da SeuZlia

Tu ara erovnul sasamarTlos, gaasamarTlos is piri, ro-

melmac Caidina genocidi? am kiTxvas uaryofiTi pasuxi un-

da gaeces, radgan konvenciiT gaTvaliswinebuli normebi

zogadi da arasrulyofili xasiaTisaa. SeuZlebelia am nor-

mis gamoyeneba erovnuli sasamarTlos mier, Tu konvenciis

debuleba ar dakonkretda Sidasaxelmwifoebrivi samar-

Tlis normiT, romelic gaiTvaliswinebs sisxlissamar-

Tlebriv sasjels genocidis CadenisaTvis. 

rac Seexeba sakiTxs, xelisuflebis romeli ganStoeba

gansazRvravs xelSekrulebis normebis `TviTSemsruleb-

lur~ da `araTviTSemsruleblur~ xasiaTs, aRsaniSnavia,

rom, Tumca sakanonmdeblo da aRmasrulebelma xelisuf-

lebam SeiZleba Seasrulos garkveuli roli saerTaSoriso

xelSekrulebis normaTa xasiaTis gansazRvraSi,117 magram

mTavari roli imis dadgenisas, `TviTSemsrulebelia~ Tu

`araTviTSemsrulebeli~ saerTaSoriso xelSekrulebis

norma, mainc erovnul sasamarTloebs ekuTvniT.118
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117 Tumca arsebobs gamonaklisi SemTxvevebic, rodesac sakanonmdeblo

xelisufleba Tavad adgens iuridiulad savaldebulo gziT, rom

sasamarTloebi pirdapir ver gamoiyeneben konkretul saerTaSoriso

xelSekrulebas. magaliTad, germaniam gaakeTa aseTi gancxadeba

`bavSvis uflebaTa Sesaxeb~ gaeros konvenciis ratificirebisas. ix.:

B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts in
the Enforcement of International Human Rights, in: Enforcing International
Human Rights in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 79;
L. Henkin, International Human Rights Standards in National Law: The
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Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 191.

118 P. van Dijk, Dutch Experience with the European Convention in Domestic Law, in:
Human Rights in Domestic Law and Development Assistance Policies of the
Nordic Countries, L. Rehof & C. Gulman (Eds.), 1989, 135; aseve J. Polakiewicz,
Treaty-Making in the Council of Europe, 1999, 156-157.



imis gamo, rom mosamarTleebi Tavad gansazRvraven,

`TviTSemsrulebelia~ Tu ara saerTaSoriso xelSekrule-

bis norma, maT Sefasebas Zalze didi mniSvneloba aqvs saer-

TaSoriso xelSekrulebaTa, maT Soris adamianis uflebaTa

xelSekrulebebis, gamoyenebis swori praqtikis damkvidre-

bisaTvis.119 mosamarTleTa mier `konkretulobis~ moTxov-

nis dakmayofilebisaTvis ukiduresad maRali standartis

daweseba Seamcirebs saerTaSoriso xelSekrulebaTa gamo-

yenebis raodenobas da mniSvnelovnad SezRudavs saerTaSo-

riso xelSekrulebis saqarTvelos kanonmdeblobis nawi-

lad aRiarebis samarTlebriv efeqts. 

saerTaSoriso xelSekrulebis `araTviTSemsruleblu-

ri~ xasiaTi ar niSnavs, rom xelSekruleba ar aris saqarTve-

los kanonmdeblobis nawili.120 aseTi xelSekruleba saqar-

Tvelos kanonmdeblobis nawilia, magram misi gamoyeneba sa-

samarTloebisa da administraciuli organoebis mier, ro-

gorc sasamarTlo an administraciuli saqmis gadawyvetis

samarTlebrivi safuZvlisa, SeuZlebelia.121

zemoaRniSnulidan gamomdinare, unda ganvasxvavoT

ori iseTi samarTlebrivi kategoria, rogoricaa: saerTa-

Soriso xelSekrulebis saxelmwifos kanonmdeblobis nawi-

lad aRiareba da xelSekrulebis normebis unari, daadginon

fizikuri da iuridiuli pirebisaTvis iseTi uflebebi da

Tavisuflebebi, romlebic SeiZleba gamoiyenon sasamar-

Tloebma da administraciulma organoebma, rogorc saqmis

gadawyvetis samarTlebrivi safuZveli.122 Tumca xelSek-

rulebis `araTviTSemsrulebelma~ normebma mainc SeiZleba

Seasrulos erTgvari roli sasamarTlo da administraciu-
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119 J. Frowein, International Law in Municipal Courts, American Society of
International Law, Proceedings of the 91st Annual Meeting 1997, (1998), 291. 

120 P. van Dijk, Domestic Status of Human-Rights Treaties and the Attitude of the
Judiciary: the Dutch Case, in: Fortschritt im Bewußtsein der Grund- und
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121 ix. Report on the Conformity of the Legal Order of Georgia with Council of
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of Europe, 25 Sept. 1997, 29. zogadad ix. P. van Dijk, Dutch Experience with
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li davebis mogvarebaSi, rogorc Sidasaxelmwifoebrivi

normatiuli aqtis bundovani normis ganmartebis saSuale-

bam.123

saerTaSoriso xelSekrulebis normis `araTviTSem-

srulebluri~ xasiaTi ar niSnavs, rom is savaldebulo ar

aris saxelmwifosaTvis. xelSekrulebis normis `araTviT-

Semsrulebluri~ xasiaTi ar aTavisuflebs saxelmwifos am

xelSekrulebis, kerZod ki misi `araTviTSemsrulebeli~

normis, Sesrulebis valdebulebisagan. saxelmwifos mainc

ekisreba xelSekrulebis am normis Sesrulebis valdebule-

ba. ubralod, xelSekrulebis `araTviTSemsrulebeli~ nor-

ma ver iqneba gamoyenebuli erovnuli organoebis, maT So-

ris sasamarTlos, mier, rogorc saqmis gadawyvetis samar-

Tlebrivi safuZveli, sanam saxelmwifo ar miiRebs normati-

ul aqts, romelic daazustebs xelSekrulebis Sesabamis

normas.124 mxolod aseTi damazustebeli normatiuli aqtis

miRebis Semdeg gaxdeba SesaZlebeli, sasamarTlom gamoiye-

nos xelSekrulebis es norma mis damazustebel normatiul

aqtTan erTad.

niSandoblivia, rom saerTaSoriso xelSekruleba ar

aris saxelmwifoSi moqmedi erTaderTi aqti, romelic Se-

iZleba awesebdes zogad normebs. saerTaSoriso xelSek-

rulebis garda, qveyanaSi moqmedi sxva normatiuli aqtic

(aqtebic) SeiZleba ver gamoiyenon sasamarTloebma da ad-

ministraciulma organoebma maTi zogadi xasiaTis gamo,

radgan isini SeiZleba saWiroebdnen damakonkretebeli

normatiuli aqtis miRebas. qveynis konstituciis zogier-

Ti norma SeiZleba imdenad zogadad iyos formulirebu-

li, rom SeuZlebeli gaxdes mis safuZvelze sasamarTlo

an administraciuli saqmis gadawyveta.125 Tumca rogorc

adamianis uflebaTa saerTaSoriso xelSekrulebebi, ise

saxelmwifos konstitucia SeiZleba sakmaod zogadad

awesrigebdes adamianis uflebebsa da Tavisuflebebs,

erovnuli sasamarTloebi, albaT, arasodes eyrdnobian im

arguments, rom konstituciiT gaTvaliswinebuli norma
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Zalze zogadia, ris gamoc mas ver gamoiyeneben sasamar-

Tlo saqmis gadasawyvetad. 

Tu sasamarTlo daadgens, rom saerTaSoriso xelSek-

rulebis norma `araTviTSemsrulebelia~, igi ver gamoiye-

nebs mas sasamarTlos saqmis gadawyvetis samarTlebriv sa-

fuZvlad. amis mizezia is, rom saxelmwifos kompetenturma

organoebma ar gaatares xelSekrulebis saimplementacio

RonisZiebebi (sakanonmdeblo da/an administraciuli). Tu

sasamarTlo ver iyenebs saerTaSoriso xelSekrulebis am

normas, misma gadawyvetilebam SeiZleba daarRvios qveynis

saerTaSoriso valdebulebebi.

saqarTvelos kanonmdebloba iTvaliswinebs meqa-

nizms, romlis meSveobiT zustdeba saerTaSoriso xelSek-

rulebis `araTviTSemsrulebeli~ normebi. `saqarTvelos

saerTaSoriso xelSekrulebebis Sesaxeb~ kanoni iTvalis-

winebs, rom saqarTvelos prezidenti da parlamenti saer-

TaSoriso xelSekrulebis savaldebulod aRiarebis sa-

kiTxis gadawyvetamde TavianTi kompetenciis farglebSi

iReben gadawyvetilebas saqarTvelos Sesabamis normati-

ul aqtSi cvlilebebisa da damatebebis Setanis Sesaxeb

(me-19 muxli). am debulebis mizania, saqarTvelos kanon-

mdeblobaSi Sevides Sesabamisi cvlileba-damatebebi, ra-

Ta saerTaSoriso xelSekrulebis `araTviTSemsrulebe-

li~ normebi dazustdes, rom sasamarTlom SeZlos saer-

TaSoriso xelSekrulebis `araTviTSemsrulebeli~ nor-

mis gamoyeneba mis dasazusteblad miRebul Sidasaxelmwi-

foebriv normatiul aqtTan erTad.

miuxedavad aseTi meqanizmisa, sasamarTlom Tavis praq-

tikaSi SeiZleba aRmoaCinos saerTaSoriso xelSekrulebis

`araTviTSemsrulebeli~ norma. amitom mizanSewonilia,

damkvidrdes praqtika, romlis Tanaxmad, Tu sasamarTlom

aRmoaCina, rom saerTaSoriso xelSekrulebis norma `araT-

viTSemsrulebelia~, is (an misi winadadebiT saqarTvelos

uzenaesi sasamarTlo) gamovides iniciativiT, raTa kompe-

tenturma organoebma gaataron iseTi saimplementacio Ro-

nisZiebebi, romlebic uzrunvelyofen saerTaSoriso xel-

SekrulebaTa `araTviTSemsrulebeli~ normebis dazuste-

bas da momavalSi mis gamoyenebas analogiuri saqmis gada-

sawyvetad.

`saqarTvelos saerTaSoriso xelSekrulebebis Sesa-

xeb~ kanonis me-6 muxlis me-3 punqti aseve adgens meore wina-
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pirobas saerTaSoriso xelSekrulebis erovnul doneze ga-

moyenebisaTvis. kanonis am moTxovnis Tanaxmad, saqarTve-

los saerTaSoriso xelSekruleba, garda imisa, rom unda

adgendes konkretuli xasiaTis uflebebsa da movaleobebs

da ar saWiroebdes damazustebeli Sidasaxelmwifoebrivi

normatiuli aqtis miRebas, unda iyos oficialurad gamoq-

veynebuli.

rac Seexeba adamianis uflebaTa evropul konvencias,

misi monawile saxelmwifoebis sasamarTlo praqtika cxad-

yofs, rom TiTqmis yvela saxelmwifo aRiarebs konvenciis

normebis `TviTSemsruleblur~ xasiaTs da sasamarTloebi

iyeneben maT, rogorc sasamarTlo saqmis gadawyvetis samar-

Tlebriv safuZvels.126 konvenciis normebis umravlesoba

adgens sakmarisad konkretul debulebebs, raTa warmoSvan

uflebebi da Tavisuflebebi fizikuri da iuridiuli pire-

bisaTvis.127 evropuli konvenciis monawile saxelmwifoe-

bis sasamarTloebi xSirad iyeneben konvenciis damatebiT

oqmebs, romlebic Seicaven materialur uflebebs.128 evro-

puli konvenciis monawile saxelmwifoebis sasamarTlo

praqtika adasturebs, rom, Tu zogadad saerTaSoriso xel-

Sekrulebebi, maT Soris adamianis uflebaTa saerTaSoriso

xelSekrulebebi, yovelTvis ver gamoiyeneba maTi normebis

`araTviTSemsrulebluri~ xasiaTis gamo, evropuli konven-

cia regularulad gamoiyeneba erovnuli sasamarTloebis
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126 J. Polakiewicz, The Implementation of the ECHR and of the Decisions of the
Strasbourg Court in Western Europe: An Evaluation, The Domestic
Implementation of the European Convention on Human Rights in Eastern and
Western Europe (eds. E. Alkema, T. Bellekom, A. Drzemczewski et al.), 1992,
152; T. Buergenthal, Self-Executing and Non-Self-Executing Treaties in
National and International Law, 235 Recueil des Cours IV 1992, 385; A.
Zimmermann, Germany, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 340. 

127 G. Ress, The Effect of Judgments and Decisions in Domestic Law, in: The
European System for the Protection of Human Rights, R. Macdonald, F.
Matscher & H. Petzold (Eds.), 1993, 829; S. Marcus-Helmons & P. Marcus-
Helmons, Belgium, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 169; iqve, L. Zwaak, The
Netherlands, 598. 

128 J. Polakiewicz, Treaty-Making in the Council of Europe, 1999, 158; A. Morawa
& C. Schreuer, The Role of Domestic Courts in the Enforcement of International
Human Rights-A View from Austria, in: Enforcing International Human Rights in
Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 176.



mier, rogorc sasamarTlo saqmis gadawyvetis samarTleb-

rivi safuZveli.129

am analizidan gamomdinare, SeiZleba gakeTdes ramde-

nime daskvna, romlebic exeba zogadad saerTaSoriso xel-

Sekrulebebs, maT Soris adamianis uflebaTa saerTaSoriso

xelSekrulebebs. 

saqarTvelos saerTaSoriso xelSekrulebebi saqar-

Tvelos kanonmdeblobis ganuyofeli nawilia. marTalia,

saqarTvelos saerTaSoriso xelSekrulebebi aRiarebu-

lia qveynis kanonmdeblobis nawilad, es rodi niSnavs, rom

yovelTvis SeiZleba, sasamarTlom da administraciulma

organom gamoiyenos saerTaSoriso xelSekrulebis norma

saqmis gadawyvetis mizniT. saerTaSoriso xelSekruleba

SeiZleba adgendes zogad normas, romelic SeiZleba ver

gamoiyenos sasamarTlom an administraciulma organom

saxelmwifos mxridan damazustebeli normatiuli aqtis

miRebis gareSe. Tu ar iqna miRebuli saerTaSoriso xel-

Sekrulebis saimplementacio aqti (aqtebi), romelic daa-

zustebs saerTaSoriso xelSekrulebis normas, marTalia,

erovnul sasamarTlos da administraciul organos eqne-

ba formaluri ufleba, gamoiyenos saerTaSoriso xelSek-

rulebiT gaTvaliswinebuli norma, magram, misi zogadi

xasiaTis gamo, sasamarTlosaTvis SeuZlebeli iqneba ase-

Ti normis gamoyeneba da mis safuZvelze sasamarTlo saq-

mis gadawyveta. is faqti, rom saerTaSoriso xelSekrule-

bebi avtomaturad xdeba saqarTvelos kanonmdeblobis na-

wili, ar gamoricxavs saerTaSoriso xelSekrulebis saim-

plementacio aqtis miRebas. 

saerTaSoriso xelSekrulebebis uSualo gamoyene-

basTan dakavSirebiT, aRsaniSnavia, rom saqarTvelos ka-

nonmdebloba mijnavs saerTaSoriso xelSekrulebebis

normebs `TviTSemsruleblad~ da `araTviTSemsruleb-

lad~. xelSekrulebis `TviTSemsrulebeli~ norma SeiZle-

ba uSualod iqnes gamoyenebuli sasamarTlosa da adminis-

traciuli organoebis mier, rogorc saqmis gadawyvetis

samarTlebrivi safuZveli. saerTaSoriso xelSekrulebis

`araTviTSemsrulebeli~ norma saqarTvelos Sidasaxel-

mwifoebrivi samarTlis wyaroa, magram igi ar warmoSobs
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129 J. Polakiewicz, The Application of the European Convention on Human Rights
in Domestic Law, 17 Human Rights Law Journal, N11-12, 1996, 411. 



uflebebsa da movaleobebs fizikuri da iuridiuli pire-

bisaTvis, raTa am normis safuZvelze fizikurma da iuri-

diulma pirebma daicvan TavianTi uflebebi. aseTi norme-

bi gamoiyeneba saqmis gadawyvetisaTvis mxolod im Sidasa-

xelmwifoebriv normatiul aqtTan erTad, romelic miRe-

bulia xelSekrulebis am normis dasakonkreteblad. 

rac Seexeba saqarTvelos sasamarTloebs, aRsaniSna-

via, isini eWvis qveS ar ayeneben, rom saqarTvelos saerTa-

Soriso xelSekrulebebi saqarTvelos kanonmdeblobis na-

wilia. 

sasamarTloebi umravles SemTxvevaSi pirdapir iyene-

ben saerTaSoriso xelSekrulebis normebs, maTi gamoyene-

bis winapirobebis ganxilvis gareSe. isini ar ixilaven `sa-

qarTvelos saerTaSoriso xelSekrulebebis Sesaxeb~ saqar-

Tvelos kanoniT dadgenil kriteriumebs saerTaSoriso

xelSekrulebis erovnul doneze gamoyenebisaTvis. ro-

gorc wesi, sasamarTloebi ar ixilaven, sakmarisad konkre-

tulia (`TviTSemsrulebelia~) Tu ara saerTaSoriso xel-

Sekrulebis norma imisaTvis, raTa sasamarTlom igi uSua-

lod gamoiyenos.

saqarTvelos sasamarTlo praqtikaSi ver iqna aRmo-

Cenili vercerTi SemTxveva, rodesac saqarTvelos sasa-

marTlom uari ganacxada saerTaSoriso xelSekrulebis

gamoyenebaze sasamarTlo saqmis gadasawyvetad im mize-

ziT, rom xelSekrulebis sadavo norma arasakmarisad

konkretuli (`TviTSemsrulebeli~) iyo. sasamarTlo

praqtikam cxadyo, rom saqarTvelos sasamarTloebi ar

mijnaven saerTaSoriso xelSekrulebis normebs `TviT-

Semsruleblad~ da `araTviTSemsruleblad~. saqarTve-

los sasamarTloebi iyeneben saerTaSoriso xelSekrule-

bebis iseT normebs, romlebsac ucxo saxelmwifoTa sasa-

marTloebi umravles SemTxvevaSi `araTviTSemsruleb-

lad~ miiCneven.130

miuxedavad imisa, rom saerTaSoriso xelSekrulebebis

umravlesoba ar aris oficialurad gamoqveynebuli, saqar-

Tvelos sasamarTloebi mainc iyeneben maT. 

57

130 es ZiriTadad exeba ekonomikuri, socialuri da kulturuli uflebe-

bis saerTaSoriso paqts.



2.3. adamianis uflebaTa evropuli

konvenciis ierarqiuli adgili

erovnul kanonmdeblobaSi

2.3.1. evropuli konvenciis ierarqiuli 

adgili konvenciis monawile 

saxelmwifoTa kanonmdeblobaSi 

rogorc ukve aRiniSna, adamianis uflebaTa evropuli

konvenciis monawile TiTqmis yvela saxelmwifom aRiara

konvencia qveynis kanonmdeblobis nawilad da, aqedan ga-

momdinare, am saxelmwifoTa sasamarTloebi da administra-

ciuli organoebi iyeneben mas rogorc saqmis gadawyvetis

samarTlebriv safuZvels. evropuli konvenciis saxelmwi-

fos kanonmdeblobis nawilad aRiareba TavisTavad ar gan-

sazRvravs saerTaSoriso xelSekrulebis ierarqiul ad-

gils qveyanaSi moqmed sxva normatiul aqtebs Soris. sxva

sityvebiT, konvenciis kanonmdeblobis nawilad aRiarebi-

dan ar gamomdinareobs is, Tu rogor unda mogvardes SesaZ-

lo kolizia evropul konvenciasa da saxelmwifoSi moqmed

sxva normatiul aqtebs Soris.131

saerTaSoriso xelSekrulebis ierarqiuli adgili

qveyanaSi moqmed sxva normatiul aqtebs Soris ganisaz-

Rvreba qveynis Sidasaxelmwifoebrivi samarTliT.132 saer-

TaSoriso samarTali ar moiTxovs saerTaSoriso xelSek-

rulebis arc kanonmdeblobis nawilad aRiarebas da arc

misTvis raime ierarqiuli adgilis miniWebas qveynis Sig-

niT moqmed normatiul aqtebs Soris. saerTaSoriso samar-
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131 C. Gulmann, Denmark, in: The Effect of Treaties in Domestic Law, F. Jacobs &
S. Roberts (Eds.), 1987, 16; P. van Dijk, Dutch Experience with the European
Convention in Domestic Law, in: Human Rights in Domestic Law and
Development Assistance Policies of the Nordic Countries, L. Rehof & C.
Gulman (Eds.), 1989, 136; K. Korkelia, International Law in the Georgian Legal
Order, The Journal of East European Law, vol. 6, N4, 1999, 393.

132 H. Steinberger, Reference to the Case-Law of the Organs of the European
Convention on Human Rights Before National Courts, in: Proceedings of the
Sixth International Colloquy about the European Convention on Human Rights,
13-16 November 1985, 1988, 732.



Tali saxelmwifoebisagan moiTxovs nakisri saerTaSoriso

valdebulebebis keTilsindisierad Sesrulebas. saerTa-

Soriso samarTali adgens, rom saerTaSoriso doneze xel-

Sekrulebebi unda Sesruldes, miuxedavad imisa, Tu ra ie-

rarqiuli adgili eniWeba xelSekrulebebs Sidasaxelmwi-

foebriv doneze. aqedan gamomdinareobs, rom saxelmwifo

ver daeyrdnoba Tavis Sidasaxelmwifoebriv samarTals,

maT Soris im normatiul aqts, romelsac Sidasaxelmwifo-

ebriv doneze SeiZleba mieniWos xelSekrulebaze ufro ma-

Rali ierarqiuli adgili, raTa ar Seasrulos saerTaSo-

riso xelSekrulebidan gamomdinare valdebulebebi.133

winaaRmdeg SemTxvevaSi, saxelmwifos miecema SesaZleblo-

ba, misTvis sasurvel nebismier dros daeyrdnos Tavis Si-

dasaxelmwifoebriv kanonmdeblobas, raTa Tavidan aici-

los saerTaSoriso xelSekrulebidan gamomdinare valde-

bulebebis Sesruleba. xsenebuli wesi myarad damkvidrda

saerTaSoriso samarTalSi.134 saerTaSoriso samarTlis

saerTo wesi vrceldeba adamianis uflebaTa evropul kon-

venciazec – saxelmwifo ver daeyrdnoba Tavis Sidasaxel-

mwifoebriv kanonmdeblobas (konstituciis CaTvliT), ra-

Ta Tavi aaridos evropuli konvenciidan gamomdinare val-

debulebebis Sesrulebas.135

im saxelmwifoebSi, romlebic aRiareben evropul kon-

vencias Sidasaxelmwifoebrivi kanonmdeblobis nawilad,

konvencias eniWeba gansxvavebuli ierarqiuli adgili qveya-

naSi moqmed normatiul aqtebs Soris. saxelmwifoTa midgo-

ma SeiZleba Semdegnairad dajgufdes:
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133 R. Bernhardt, The Convention and Domestic Law, in: The European System for
the Protection of Human Rights, R. Macdonald, F. Matscher & H. Petzold
(Eds.), 1993, 25. ix. `saerTaSoriso saxelSekrulebo samarTlis

Sesaxeb~ venis 1969 wlis konvenciis 27-e da 46-e muxlebi.

134 ix. saerTaSoriso marTlmsajulebis mudmivi sasamarTlos sakon-

sultacio daskvnebi Semdeg saqmeebTan dakavSirebiT: Interpretation of
the Convention between Greece and Bulgaria Respecting Reciprocal
Emigration, 1930, PCIL Reports, Series B, No. 17, 32; Treatment of Polish
Nationals and Other Persons of Polish Origin or Speech in the Danzig Territory,
1932, PCIJ Reports, Series A/B, No. 44, 24. aseve ix. `saerTaSoriso

saxelSekrulebo samarTlis Sesaxeb~ venis konvenciis 27-e muxli. P.
Pescatore, Conclusion, in: The Effect of Treaties in Domestic Law, F. Jacobs &
S. Roberts (Eds.), 1987, 275. 

135 J. Polakiewicz, The Status of the Convention in National Law, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member
States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 32. 



a) konvencias eniWeba qveynis konstituciaze maRali an

konstituciis Tanabari ierarqiuli adgili.136 niderlan-

debSi saerTaSoriso xelSekrulebas eniWeba upiratesoba,

Tu dadginda kolizia xelSekrulebasa da konstitucias

Soris.137 avstriaSi adamianis uflebaTa evropuli konven-

ciis debulebebs miniWebuli aqvs konstituciis debuleba-

Ta rangi.138 sayuradReboa, rom aseTi maRali ierarqiuli

adgili avstriaSi miniWebuli aqvs ara yvela saerTaSoriso

xelSekrulebas, aramed mxolod adamianis uflebaTa evro-

pul konvencias, rac adasturebs mis gansakuTrebul rols

avstriis kanonmdeblobaSi;139

b) konvencias eniWeba konstituciaze dabali, magram

sxva Sidasaxelmwifoebriv normatiul aqtebze maRali ie-

rarqiuli adgili.140 aseTi qveynebis magaliTia: azerbaija-

ni, belgia, bulgareTi, espaneTi, estoneTi, kviprosi, luq-

semburgi, malta, poloneTi, portugalia, rumineTi, ruse-

Ti, saberZneTi, safrangeTi, slovakeTi, slovenia, somxeTi,

ukraina, Sveicaria, CexeTi.141 saxelmwifoebis did nawilSi

saerTaSoriso xelSekrulebaTa ierarqiuli adgili Sidasa-
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136 C. Nørgaard, The Implementation of International Human Rights Agreements with-
in a Domestic Legal System, The Relationship Between International and
Domestic Law: Proceedings of the UniDem Seminar (1993), 1993, 16.

137 ix. niderlandebis konstituciis 94-e muxli. H. Schermers, The
Netherlands, in: The Effect of Treaties in Domestic Law, F. Jacobs & S. Roberts
(Eds.), 1987, 113; L. Zwaak, The Netherlands, in: Fundamental Rights in Europe:
The European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 597 et seq. 

138 M. Nowak, The Implementation of the European Convention on Human Rights, in:
The Implementation in National Law of the European Convention on Human Rights,
Proceedings of the Fourth Copenhagen Conference on Human Rights, 28-29
October, 1988, 1989, 33; H. Tretter, Austria, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 103 et seq.

139 T. Buergenthal, Self-Executing and Non-Self-Executing Treaties in National and
International Law, 235 Recueil des Cours IV 1992, 356; J. Polakiewicz, The Status
of the Convention in National Law, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 38.

140 H. Schermers, The European Community and the European Convention on
Human Rights: Their Effect on National Law, in: The Gradual Convergence:
Foreign Ideas, Foreign Influences and English Law on the Eve of the 21st Century,
B.Markesinis (Ed.), 1994, 170. 

141 S. Jensen, The European Convention on Human Rights in Scandinavian Law: A
Case Law Study, 1992, 231; A. Wyrozumska, Impact of the Case-Law of the Organs
of the European Convention on Human Rights on Domestic Law and the National
Judge, Judge and International Law, 1998, 142; Á. Rodríguez, The European



xelmwifoebriv samarTalSi dadgenilia zogadad yvela sa-

erTaSoriso xelSekrulebis mimarT, magram aris ramdenime

gamonaklisi. zogierT saxelmwifoSi mxolod adamianis uf-

lebaTa saerTaSoriso xelSekrulebebs eniWebaT upiratesi

iuridiuli Zala Sidasaxelmwifoebrivi normatiuli aqte-

bis mimarT. aseTi qveynebis magaliTia: slovakeTi, rumineTi

da CexeTi.142

evropuli konvenciis monawile zogierT saxelmwifoSi

saerTaSoriso xelSekrulebaTa, maT Soris evropuli kon-

venciis, upiratesoba Sidasaxelmwifoebrivi normatiuli

aqtebis (garda konstituciisa) mimarT ganisazRvreba ara

konstituciiT, aramed sxva normatiuli aqtiT an sasamar-

Tlo praqtikiT;143

g) konvencias eniWeba Sidasaxelmwifoebrivi normatiu-

li aqtebis Tanabari ierarqiuli adgili. aseTi qveynebis ma-

galiTia: germania, dania, islandia, italia, litva, lixten-

Steini, san-marino, TurqeTi, fineTi, SvedeTi.144 am saxel-

mwifoebSi gamoiyeneba principi lex posteriori derogat priori.145

am principis Tanaxmad, evropul konvencias aqvs upirateso-
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Convention on Human Rights in the Domestic Legal Order of Italy and Spain: A
Comparison, in: 49 Jahrbuch Des Öffentlichen Rechts Der Gegenwart, 2001, 391;
R. Maruste, Status of the European Convention on Human Rights in the Estonian
Legal System, in: Protecting Human Rights: European Perspective: Studies in
Memory of R. Ryssdal, P. Mahoney, F. Matscher, H. Petzold & L. Wildhaber (Eds.),
2000, 877.

142 ix.: CexeTis konstituciis me-10 muxli; slovakeTis konstituciis

me-11 muxli; rumineTis konstituciis me-20 muxli; aseve ix. R.
Weber, Romania, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 714. E. Stein, International Law
and Internal Law in the New Constitutions of Central-Eastern Europe, in:
Recht zwischen Umbruch und Bewahrung: Ferstschrift für Rudolf Bernhardt,
1995, 877-878.

143 magaliTad, estoneTis uzenaesma sasamarTlom 1997 wels ganixila

saqme, romelic exeboda kolizias kanonsa da evropul konvencias

Soris, razec sasamarTlom daadgina, rom aseT SemTxvevaSi upirate-

soba unda mieniWos konvencias. cit.: J. Polakiewicz, The Status of the
Convention in National Law, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 42. 

144 J. Polakiewicz, The Status of the Convention in National Law, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member
States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 42-45. 

145 G. Gauksdóttir, Iceland, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 402. 



ba im Sidasaxelmwifoebrivi normatiuli aqtebis mimarT

(garda konstituciisa), romlebic miRebuli da amoqmedebu-

lia saxelmwifosaTvis konvenciis ZalaSi Sesvlamde, magram

is Sidasaxelmwifoebrivi normatiuli aqtebi, romlebic mi-

Rebuli da amoqmedebulia konvenciis saxelmwifosaTvis Za-

laSi Sesvlis Semdeg, upiratesobiT sargebloben evropuli

konvenciis mimarT.

evropuli konvenciis monawile saxelmwifoebSi xsene-

bul midgomas, romelic TavisTavad sakmaod didi riskis

qveS ayenebs konvenciiT gaTvaliswinebuli uflebebisa da

Tavisuflebebis Sesrulebas, naklebi praqtikuli mniSvne-

loba aqvs imis gamo, rom saxelmwifoebi, amgvari situaciis

warmoSobis SemTxvevaSi, iyeneben iseT princips, rogoricaa

lex specialis derogat leges generalis.146 am principis Tanaxmad,

saerTaSoriso xelSekrulebebi, maT Soris adamianis ufle-

baTa evropuli konvencia, ganixileba specialur aqtad, ro-

melsac eniWeba upiratesoba konvenciasa da Sidasaxelmwi-

foebriv normatiul aqts (garda konstituciisa) Soris ko-

liziis warmoSobis SemTxvevaSi.147

saxelmwifoTa kanonmdeblobaSi adamianis uflebaTa

evropuli konvenciis ierarqiuli adgilis Taobaze mokle

mimoxilvidan naTlad Cans, rom adamianis uflebaTa evro-

pul konvencias saxelmwifoTa kanonmdeblobaSi gansxvave-

buli ierarqiuli adgili eniWeba. miuxedavad am gansxvave-

bisa, saxelmwifoTa umravlesobaSi evropul konvencias

ufro maRali ierarqiuli adgili eniWeba, vidre Sidasaxel-

mwifoebriv normatiul aqtebs, magram ufro dabali, vidre

qveynis konstitucias.148
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146 B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts
in the Enforcement of International Human Rights, in: Enforcing
International Human Rights in Domestic Courts, B. Conforti & F. Francioni
(Eds.), 1997, 87-89; aseve ix. G. Ress, The Effect of Judgments and
Decisions in Domestic Law, in: The European System for the Protection of
Human Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.), 
1993, 832.

147 koliziis Tavidan acilebis dros es saxelmwifoebi, lex specialis

principTan erTad, iyeneben kanonmdeblobis saerTaSoriso

valdebulebebTan harmoniuli ganmartebis princips. R. Bernhardt, The
Convention and Domestic Law, in: The European System for the Protection of
Human Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 28.

148 l. boZaSvili, evropis sabWo da adamianis uflebebis dacva, Tbilisi,

1998, gv. 28.



2.3.2. saerTaSoriso xelSekrulebaTa, 

maT Soris evropuli konvenciis, 

ierarqiuli adgili saqarTvelos 

kanonmdeblobaSi

saqarTvelos kanonmdebloba adgens qveyanaSi moqmedi

normatiuli aqtebis Semdeg ierarqias:

a) saqarTvelos konstitucia, konstituciuri kanoni;

b) saqarTvelos konstituciuri SeTanxmeba;

g) saqarTvelos saerTaSoriso xelSekruleba;

d) saqarTvelos organuli kanoni;

e) saqarTvelos kanoni, saqarTvelos prezidentis

dekreti;

v) saqarTvelos sxva normatiuli aqtebi.149

qveyanaSi moqmedi normatiuli aqtebis ierarqiuli Ta-

nafardobis dadgenis mizania aseTi aqtebis iuridiuli Za-

lis gansazRvra da samarTlebrivi koliziis gadawyvetis

gzebis dadgena. 

miuxedavad imisa, rom saqarTvelos kanonmdebloba mka-

fiod gansazRvravs saerTaSoriso xelSekrulebis ierarqi-

ul adgils qveyanaSi moqmed normatiul aqtebs Soris, praq-

tikaSi sasamarTloebi da administraciuli organoebi SeiZ-

leba aRmoCndnen mravali sirTulis winaSe, romlebic da-

kavSirebulia samarTlebriv koliziasTan saerTaSoriso

xelSekrulebasa da Sidasaxelmwifoebriv normatiul aq-

tebs Soris. 

Tu zogadad koliziis mogvareba Sidasaxelmwifoeb-

riv normatiul aqtebs Soris sakmaod rTuli sakiTxia,

aseTi koliziis mogvareba kidev ufro rTuldeba saerTa-

Soriso xelSekrulebis SemTxvevaSi. es gamomdinareobs

iqidan, rom saerTaSoriso xelSekruleba, marTalia, xde-

ba qveynis normatiuli aqti, mainc rCeba saerTaSoriso sa-

marTlis nawilad. imis gaTvaliswinebiT, rom saqarTve-

loSi saerTaSoriso xelSekrulebis moqmedebisa da Sew-

yvetis wesi regulirdeba rogorc Sidasaxelmwifoebrivi,
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149 ix.: konstituciis me-6 muxlis me-2 punqti; `normatiuli aqtebis

Sesaxeb~ saqarTvelos kanonis me-19 muxlis 1-li punqti da

`saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb~ saqarTvelos

kanonis me-6 muxlis me-2 punqti. 



ise saerTaSoriso samarTliT, sasamarTlom da adminis-

traciulma organom unda daakmayofilos rogorc saer-

TaSoriso, ise Sidasaxelmwifoebrivi samarTliT dadge-

nili moTxovnebi. 

saerTaSoriso xelSekrulebasa da Sidasaxelmwifo-

ebriv normatiul aqtebs Soris koliziasTan dakavSirebu-

li sirTuleebis TvalsaCinoebisaTvis SeiZleba martivi

magaliTis ganxilva, romelic naTels hfens am sirTulee-

bis arsebobas. romel normatiul aqts unda mianiWos upi-

ratesoba saqarTvelos sasamarTlom, Tu saqmis ganxilvis

dros is aRmoaCens kolizias saqarTvelos konstituciasa

da adamianis uflebaTa evropul konvencias Soris? erTi

SexedviT, pasuxi naTelia: upiratesoba unda mieniWos kon-

stitucias, radgan is uzenaesi kanonia, romelsac umaR-

lesi ierarqiuli adgili aqvs miniWebuli saqarTveloSi

moqmed normatiul aqtebs Soris. magram, Tu sasamarTlo

konkretuli saqmis ganxilvisas upiratesobas mianiWebs

konstitucias da gamoiyenebs mis normas, romelic ewina-

aRmdegeba evropul konvencias, sasamarTlos gadawyveti-

leba savaraudod daarRvevs konvenciidan gamomdinare

valdebulebebs. rogorc ukve aRiniSna, saerTaSoriso sa-

marTali moiTxovs saxelmwifoebisagan saerTaSoriso

xelSekrulebaTa keTilsindisierad Sesrulebas da mis-

Tvis mniSvneloba ara aqvs, ra ierarqiuli adgili eniWeba

evropul konvencias saxelmwifoSi moqmed normatiul aq-

tebs Soris; meore mxriv, Tu sasamarTlo, aseTi koliziis

aRmoCenis SemTxvevaSi, gamoiyenebs evropul konvencias

da ar gamoiyenebs saqarTvelos konstituciis normas, ro-

melic ewinaaRmdegeba evropul konvencias, igi daicavs

evropuli konvenciis moTxovnebs, keTilsindisierad Se-

asrulebs qveynis saerTaSoriso valdebulebebs, magram

daarRvevs konstituciis normebs, kerZod, erTi mxriv, im

normas, romelic evropuli konvenciisagan gansxvavebul

wess adgens, xolo, meore mxriv, normas, romlis Tanaxmad,

saqarTvelos konstitucia saxelmwifos uzenaesi kanonia

da upiratesobiT sargeblobs qveyanaSi moqmedi yvela

sxva normatiuli aqtis mimarT (me-6 muxli). es magaliTi

cxadyofs, rom saerTaSoriso xelSekrulebasTan dakavSi-

rebuli koliziis gadawyveta ufro rTulia, vidre es Se-

iZleba Candes qveyanaSi moqmedi normatiuli aqtebis ie-

rarqiuli Tanafardobidan.
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saxelmwifom SeiZleba Seqmnas specialuri meqanizmi,

romlis mizani iqneba koliziis dadgena saerTaSoriso xel-

Sekrulebasa da Sidasaxelmwifoebriv normatiul aqtebs

Soris. aseTi meqanizmis safuZvelze, xelSekrulebis saval-

debulod aRiarebamde, mowmdeba saerTaSoriso xelSekru-

lebis Sesabamisoba Sidasaxelmwifoebriv normatiul aqteb-

Tan, saWiroebis SemTxvevaSi ki aRmoifxvreba Seusabamoba. 

sxva saxelmwifoTa msgavsad, saqarTveloSic Camoya-

libda saerTaSoriso xelSekrulebisa da Sidasaxelmwifo-

ebrivi normatiuli aqtis Sesabamisobis uzrunvelyofis me-

qanizmi. kerZod, `saqarTvelos saerTaSoriso xelSekrule-

bebis Sesaxeb~ saqarTvelos kanonis me-19 muxlis Tanaxmad:

`1. saqarTvelos parlamenti saerTaSoriso xelSekru-

lebis savaldebulod aRiarebis sakiTxis gadawyvetamde, sa-

Wiroebis SemTxvevaSi, ixilavs da Tavisi kompetenciis far-

glebSi iRebs gadawyvetilebas saqarTvelos Sesabamis nor-

matiul aqtSi cvlilebebisa da damatebebis Setanis Sesaxeb.

2. saqarTvelos prezidenti saerTaSoriso xelSekru-

lebis savaldebulod aRiarebis sakiTxis gadawyvetamde,

saWiroebis SemTxvevaSi, Tavisi kompetenciis farglebSi

ixilavs da iRebs gadawyvetilebas saqarTvelos Sesabamis

normatiul aqtSi cvlilebebisa da damatebebis Setanis Se-

saxeb.~

xsenebuli muxlis mizania Sesabamisobis dadgena saqar-

Tvelos Sidasaxelmwifoebriv normatiul aqtebsa da saer-

TaSoriso xelSekrulebas Soris am ukanasknelis savalde-

bulod aRiarebamde da koliziis aRmoCenis SemTxvevaSi mi-

si aRmofxvra. 

miuxedavad imisa, rom kanoni `saqarTvelos saerTaSo-

riso xelSekrulebebis Sesaxeb~ iTvaliswinebs koliziis

aRmofxvris meqanizms, evropuli konvenciisa da misi oqme-

bis ratificirebamde saqarTvelos kanonmdeblobaSi ar Se-

tanila cvlilebebi qveynis kanonmdeblobisa da evropuli

konvenciis (da misi oqmebis) SesabamisobaSi moyvanis mizniT.

miuxedavad kanonis xsenebuli muxlisa, romelic iTvalis-

winebs saqarTvelos kanonmdeblobis SesabamisobaSi moyva-

nas saerTaSoriso xelSekrulebis savaldebulod aRiare-

bamde (mag., ratificirebamde), saqarTvelos parlamentis

dadgenilebaSi, romliTac moxda evropuli konvenciis ra-

tificireba (1999 w.), meore punqtad miTiTebulia, rom `sa-

qarTvelos kanonmdebloba SesabamisobaSi iqnes moyvanili
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am konvenciis debulebebTan.~150 sayuradReboa, rom jer ki-

dev 1997 wlis 18 agvistos saqarTvelos prezidentis gan-

kargulebiT Seiqmna eqspertTa komisia, romelsac daevala

winadadebebis momzadeba saqarTvelos kanonmdeblobis

adamianis uflebaTa evropul konvenciasTan SesabamisobaSi

moyvanis Sesaxeb.151 evropul konvenciasa da mis oqmebTan

saqarTvelos kanonmdeblobis Sesabamisobis Sesaxeb momza-

debulia sami moxseneba.152 am moxsenebebSi, romlebic mom-

zadebulia damoukidebeli eqspertebis mier, aRmoCenilia

mravali winaaRmdegoba saqarTvelos kanonmdeblobasa da

adamianis uflebaTa evropul konvencias Soris. dRemde sa-

qarTvelos kanonmdeblobaSi ar Setanila cvlilebebi da

damatebebi saqarTvelos kanonmdeblobis evropul konven-

ciasa da mis oqmebTan SesabamisobaSi moyvanis mizniT. 

Sidasaxelmwifoebrivi normatiuli aqtebisa da evro-

puli konvenciis (da misi oqmebis) Sesabamisobis uzrunvel-

yofis mizniT profilaqtikuri RonisZiebebis gatareba ver

CaiTvleba koliziis Tavidan acilebis garantiad. gamoric-

xuli ar aris, rom saerTaSoriso xelSekrulebis savalde-

bulod aRiarebis dros ver iqnes aRmoCenili aseTi koli-

zia. zustad amis gamo saqarTvelos sakonstitucio sasa-

marTlos erT-erTi funqciaa saerTaSoriso xelSekruleba-

Ta konstituciurobis dadgena. saqarTvelos sakonstitu-

cio sasamarTlo adgens, Seesabameba Tu ara saqarTvelos sa-

erTaSoriso xelSekruleba qveynis konstitucias. 
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150 saqarTvelos parlamentis dadgenileba `adamianis uflebaTa da

ZiriTad TavisuflebaTa dacvis~ evropuli konvenciis ratificire-

bis Taobaze, N1940-IIs, 1999 wlis 12 maisi; aseve ix. xsenebuli dadge-

nilebis am punqtze parlamentis sxdomis stenografiuli Canaweri,

1999 wlis 12 maisi, gv. 5-6. 

151 ix. saqarTvelos prezidentis gankarguleba `adamianis uflebaTa da

ZiriTad TavisuflebaTa Sesaxeb 1950 wlis 4 noembris evropul

konvenciasTan saqarTvelos kanonmdeblobis Sesabamisobis uzrunvel-

sayofad eqspertTa komisiis Seqmnis Sesaxeb~, 1997 wlis 18 agvisto, N378.

152 pirveli moxseneba moicavs konvenciis pirvel cxra muxls; meore

moxsenebaSi ganxilulia saqarTvelos kanonmdeblobis Sesabamisoba

evropuli konvenciisa da misi oqmebis danarCen, materialuri ufle-

bebis ganmsazRvrel, muxlebTan, garda konvenciis me-6 da me-12 oqmisa.

es ukanaskneli moxseneba gamoqveynda evropis sabWos mier. ix. Study on
the Compatibility of Georgian Law with the Requirements of the Convention for
the Protection of Human Rights and Fundamental Freedoms and its Protocols,
HRCAD(2001)2, 2001; mesame moxseneba, romelic gamocemis stadiaSia,

moicavs rogorc konvenciis pirvel cxra muxlsa da misi oqmebis ram-

denime muxls, ise me-12 da me-13 oqmebs.



romeli norma unda gamoiyenos saqarTvelos sasamar-

Tlom saerTaSoriso xelSekrulebasTan dakavSirebuli ko-

liziis aRmoCenis SemTxvevaSi, rogor unda mogvardes saer-

TaSoriso xelSekrulebis gamoyenebis sakiTxi ise, rom sa-

erTo sasamarTlo ar SeiWras sakonstitucio sasamarTlos

kompetenciaSi, efeqtianad ganaxorcielos marTlmsajule-

ba, ar daarRvios saqarTvelos Sidasaxelmwifoebrivi nor-

matiuli aqtebi da saqarTvelos saerTaSoriso xelSekru-

lebebi da uzrunvelyos adamianis uflebaTa efeqtiani

dacva? – es is sakiTxebia, romelTa winaSec adre Tu gvian

aRmoCndeba saqarTvelos sasamarTloebi.

2.3.2.1. kolizia saqarTvelos konstituciasa da

adamianis uflebaTa evropul konvencias Soris

Tavidanve unda aRiniSnos, rom koliziis albaToba sa-

qarTvelos konstituciasa da saerTaSoriso xelSekrule-

bebs Soris mcirea. es ganpirobebulia konstituciisa da

saerTaSoriso xelSekrulebebis regulirebis gansxvave-

buli obieqtiT. qveynis konstituciiT mowesrigebuli sa-

kiTxebi ZiriTadad gansxvavdeba im sakiTxebisagan, romel-

Ta mowesrigebas miznad isaxavs saerTaSoriso xelSekru-

leba. aqedan gamomdinare, Znelad warmosadgenia kolizia

saqarTvelos konstituciasa da saerTaSoriso xelSekru-

lebas Soris iseT sakiTxebze, rogorebicaa: saxelmwifo

mowyoba, centraluri da adgilobrivi xelisuflebis kom-

petencia, saqarTvelos parlamentis kompetencia, misi wev-

rebis arCevis pirobebi, sakanonmdeblo aqtebis miRebis we-

si da procedura, prezidentis uflebamosileba, sasamar-

Tlo organoTa sistema, sakonstitucio sasamarTlos kom-

petencia da sxva. kolizia saqarTvelos konstituciasa da

saerTaSoriso xelSekrulebebs Soris SeiZleba moxdes

iseT sakiTxebze, romlebic konstituciisa da xelSekru-

lebis saerTo regulirebis obieqtia. aseT sakiTxebs gane-

kuTvneba ZiriTadad adamianis uflebaTa dacva.153 amitom

koliziis arseboba dasaSvebia saqarTvelos konstitucia-

sa da adamianis uflebebis maregulirebel saerTaSoriso

xelSekrulebebs Soris.
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153 es ar niSnavs, rom gamoiricxeba kolizia saerTaSoriso

xelSekrulebasa da saqarTvelos konstituciis im debulebebs Soris,

romlebic ar awesrigeben adamianis uflebaTa dacvas.



konkretulad saqarTvelos konstituciasa da adamia-

nis uflebaTa evropul konvencias Soris koliziasTan da-

kavSirebiT, aRsaniSnavia, rom koliziis albaToba mcirea

aseve imis gamo, rom saqarTvelos konstituciis SemuSave-

bis dros mxedvelobaSi miiRes adamianis uflebaTa evropu-

li konvenciis standartebi.154 amas adasturebs saqarTve-

los konstituciis 22-e muxlis me-3 punqti da 24-e muxlis

me-4 punqti, romelTa formulirebebi msgavsia evropuli

konvenciis Sesabamisi muxlebis formulirebebisa.

miuxedavad aRniSnulisa, ar iqneboda marTebuli koli-

ziis gamoricxva saqarTvelos konstituciasa da adamianis

uflebaTa evropul konvencias Soris. dasaSvebia, rom saq-

mis ganxilvis dros sasamarTlom aRmoaCinos kolizia sa-

qarTvelos konstituciasa da adamianis uflebaTa evro-

pul konvencias Soris. mizanSewonilia saqarTvelos sasa-

marTlos winaSe aseTi situaciis warmoqmnisa da koliziis

mogvarebis SesaZlo gzebis ganxilva.

am sakiTxTan dakavSirebiT amosavali wertilia `saer-

To sasamarTloebis Sesaxeb~ saqarTvelos organuli kano-

nis me-7 muxlis me-2 punqti, romlis Tanaxmad:

`Tu saerTo sasamarTloSi konkretuli saqmis ganxil-

visas sasamarTlo daaskvnis, rom arsebobs sakmarisi safuZ-

veli, raTa esa Tu is kanoni an sxva normatiuli aqti, rome-

lic unda gamoiyenos sasamarTlom am saqmis gadawyvetisas,

mTlianad an nawilobriv SeiZleba miCneul iqnes konstitu-

ciis Seusabamod, igi SeaCerebs saqmis ganxilvas da mimar-

Tavs saqarTvelos sakonstitucio sasamarTlos. saqmis gan-

xilva ganaxldeba sakonstitucio sasamarTlos mier am sa-

kiTxis gadawyvetis Semdeg.~155

ZiriTadi kiTxvebi, romlebic SeiZleba daisvas, xsene-

buli debulebidan gamomdinare, evropul konvenciasTan
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154 ix. v. gauli, konstituciis SemuSaveba da miReba saqarTveloSi (ger-

manuli gamocemis qarTuli Targmanis avtori k. kublaSvili), 2002

weli, gv. 374; aseve ix. gv. 32. niSandoblivia, rom konstituciis

SemuSavebisa da miRebis dros saqarTvelo ar iyo evropuli konvenci-

is monawile.

155 es debuleba aseve gaTvaliswinebulia `saqarTvelos sakonstitucio

sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis me-20 muxlis

pirveli punqtiT. kanonis me-7 muxli gansazRvravs ara mxolod

saerTo sasamarTloebis mier sakonstitucio sasamarTloSi

mimarTvis safuZvelsa da wess, aramed agreTve adgens mosamarTlis

damoukideblobas (pirveli punqti). 



mimarTebiT, Semdegia: vrceldeba Tu ara am debulebis moq-

medeba saqarTvelos saerTaSoriso xelSekrulebebze, maT

Soris adamianis uflebaTa evropul konvenciaze da SeuZ-

lia Tu ara saerTo sasamarTlos, mimarTos sakonstitucio

sasamarTlos evropuli konvenciis konstituciurobaze?

saqarTvelos kanonmdeblobidan gamomdinare, erT-er-

Ti ZiriTadi argumenti, romelic amtkicebs saerTo sasa-

marTlos uflebas, mimarTos sakonstitucio sasamarTlos

saerTaSoriso xelSekrulebis konstituciurobaze, isaa,

rom xsenebul muxlSi miTiTebulia ara mxolod `kanonze~,

romlis safuZvelzec saerTo sasamarTlom SeiZleba daas-

kvnas aqtis arakonstituciurobis albaToba, aramed `sxva

normatiul aqtze~.156 `normatiuli aqtebis Sesaxeb~ saqar-

Tvelos kanoniT saerTaSoriso xelSekruleba saqarTve-

los normatiuli aqtia.157

aqedan gamomdinare, Tu sasamarTlo daaskvnis, rom ar-

sebobs sakmarisi safuZveli, raTa evropuli konvenciis

konkretuli muxli SeiZleba miCneul iqnes arakonstituci-

urad, saqmis ganmxilveli saerTo sasamarTlo SeaCerebs mis

ganxilvas da mimarTavs sakonstitucio sasamarTlos xel-

Sekrulebis konstituciurobis dasadgenad. amdenad, saer-

To sasamarTlos SeuZlia mimarTos sakonstitucio sasa-

marTlos saerTaSoriso xelSekrulebis, maT Soris adamia-

nis uflebaTa evropuli konvenciis, konstituciurobis

dasadgenad.

marTalia, saqarTvelos kanonmdeblobidan gamomdina-

re, aseve SeiZleba ramdenime argumentis moSvelieba xsene-

bul kiTxvaze uaryofiTi pasuxis gasacemad,158 saqarTve-

los sakonstitucio sasamarTlos praqtikam daadastura,

rom saerTo sasamarTlos SeuZlia mimarTos sakonstitu-

cio sasamarTlos saerTaSoriso xelSekrulebebis konsti-
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156 aseve ix. `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~

saqarTvelos organuli kanonis me-19 muxlis me-2 punqti, romelic

aseve uTiTebs `normatiul aqtze~.

157 ix. kanonis me-4 muxlis pirveli punqti.

158 ix. `saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli kanonis

me-7 muxlis me-3 punqti. igi miuTiTebs ara `normatiul aqtze~,

romelic moicavs saerTaSoriso xelSekrulebas, aramed moixseniebs

`kanonqvemdebare normatiul aqts~. kanonqvemdebare normatiuli

aqti, `normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-5 muxlis

me-2 punqtis mixedviT, ar moicavs saqarTvelos saerTaSoriso

xelSekrulebebs. 



tuciurobis Sesaxeb, rac aRar tovebs am sakiTxTan dakavSi-

rebiT eWvis safuZvels. saqarTvelos sakonstitucio sasa-

marTlos plenumma 2002 wlis 4 aprils miiRo arsebiTad gan-

saxilvelad q. Tbilisis didube-CuRureTis raionuli sasa-

marTlos konstituciuri wardgineba, romelic exeboda Se-

Tanxmebas adgilmdebareobis Sesaxeb saqarTvelosa da wi-

Teli jvris saerTaSoriso komitets Soris.159 amiT sakon-

stitucio sasamarTlom daadastura, rom saerTo sasamar-

Tlos aqvs sakonstitucio sasamarTlosaTvis konstituci-

uri wardginebiT mimarTvis ufleba saerTaSoriso xelSek-

rulebis konstituciurobis Sesaxeb.160

yovelive zemoaRniSnulidan gamomdinare, saqarTve-

los sasamarTlos aqvs sakonstitucio sasamarTlosaTvis

konstituciuri wardginebiT mimarTvis ufleba saerTaSo-

riso xelSekrulebis, maT Soris adamianis uflebaTa evro-

puli konvenciis, konstituciurobis Sesaxeb.

amdenad, Tu saqarTvelos saerTo sasamarTlo konkre-

tuli saqmis ganxilvisas daaskvnis, rom arsebobs sakmarisi

safuZveli, raTa evropuli konvencia, romelic unda gamoi-

yenos sasamarTlom, miCneul iqnes saqarTvelos konstitu-

ciasTan Seusabamod, saerTo sasamarTlom unda SeaCeros

saqmis ganxilva da mimarTos sakonstitucio sasamarTlos.

saerTo sasamarTlo ar aris uflebamosili, Tavad daadgi-

nos, ewinaaRmdegeba Tu ara adamianis uflebaTa evropuli
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159 sasamarTloSi konstituciuri wardginebis Setanis safuZveli iyo,

inter alia, `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ organ-

uli kanonis me-19 muxlis me-2 punqti. am punqtis Tanaxmad: `Tu

saerTo sasamarTloSi konkretuli saqmis ganxilvisas sasamarTlo

daaskvnis, rom arsebobs sakmarisi safuZveli, raTa is kanoni an sxva

normatiuli aqti, romelic unda gamoiyenos sasamarTlom am saqmis

gadawyvetisas, mTlianad an nawilobriv miCneul iqnes konstituciis

Seusabamod, igi SeaCerebs saqmis ganxilvas da mimarTavs sakonstitu-

cio sasamarTlos. saqmis ganxilva ganaxldeba sakonstitucio

sasamarTlos mier am sakiTxis gadawyvetis Semdeg.~

160 ix. saqarTvelos sakonstitucio sasamarTlos plenumis ganmwesrige-

beli sxdomis saoqmo Canaweri, N2/177, 2002 wlis 4 aprili; amave

saqmeze ix. saqarTvelos sakonstitucio sasamarTlos plenumis

gadawyvetileba N8/177/2, 2002 wlis 21 maisi. Jurnali `adamiani da

konstitucia~, N2, 2002 weli, gv. 182-189. am gadawyvetilebiT sakon-

stitucio sasamarTlom saerTaSoriso xelSekrulebis sadavo

debulebebi miiCnia konstituciasTan Sesabamisad; aseve ix. k. korke-

lia, saerTaSoriso xelSekrulebaTa konstituciuroba saqarTvelo-

Si: zogierTi samarTlebrivi siaxle, Jurnali `adamiani da konsti-

tucia~, N2, 2002 weli, gv. 84-85.



konvenciis Sesabamisi debuleba saqarTvelos konstituci-

as. man ar unda ganaxorcielos iseTi funqcia, romelic sa-

konstitucio kontrolis organos–saqarTvelos sakonsti-

tucio sasamarTlos–kompetencias ganekuTvneba.161

ra gadawyvetileba SeiZleba miiRos saqarTvelos sa-

konstitucio sasamarTlom evropuli konvenciis konsti-

tuciurobis Sesaxeb?

sakonstitucio sasamarTlom SeiZleba daadginos, rom

evropuli konvencia Seesabameba an ar Seesabameba saqarTve-

los konstitucias:

a) Tu sakonstitucio sasamarTlo daadgens evropuli

konvenciis konstituciasTan Sesabamisobas, saerTo sasa-

marTlos eWvi, rom evropuli konvencia SeiZleba ewinaaR-

mdegebodes konstitucias, gaqarwyldeba da saerTo sasa-

marTlos miecema SesaZlebloba, ganaaxlos sasamarTlo

saqmis ganxilva;162

b) Tu sakonstitucio sasamarTlo daadgens evropuli

konvenciis arakonstituciurobas, `saqarTvelos sakon-

stitucio sasamarTlos Sesaxeb~ organuli kanonis 23-e

muxlis me-5 punqtis Tanaxmad, sakonstitucio sasamarTlo

uflebamosilia, baTilad cnos saqarTvelosaTvis evropu-

li konvencia an misi calkeuli debuleba.163 mizanSewoni-

lia saqarTvelos sakonstitucio sasamarTlos mier evro-

puli konvenciis arakonstituciurad cnobis samarTleb-

rivi Sedegebis ganxilva. 

upirveles yovlisa aRsaniSnavia, rom, kanonis xsenebu-

li debulebis miuxedavad, romlis Tanaxmad, arakonstitu-

ciuri saerTaSoriso xelSekruleba an misi calkeuli debu-
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161 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos

organuli kanonis me-19 muxliT, sakonstitucio sasamarTlo ufle-

bamosilia, ganixilos da gadawyvitos saerTaSoriso xelSek-

rulebaTa da SeTanxmebaTa konstituciurobis sakiTxi (`v~ punqti).

162 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ organuli kano-

nis me-19 muxlis me-2 punqti.

163 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ organuli kano-

nis 23-e muxlis me-5 punqti Camoyalibebulia Semdegnairad: `am kanon-

is me-19 muxlis pirveli punqtis `v~ qvepunqtiT gaTvaliswinebul

sakiTxze konstituciuri sarCelis dakmayofileba, agreTve saerTo

sasamarTlos konstituciuri wardginebis safuZvelze saerTa-

Soriso xelSekrulebisa Tu SeTanxmebis an maTi calkeuli nawilebis

arakonstituciurad cnoba iwvevs arakonstituciurad cnobili

saerTaSoriso xelSekrulebisa Tu SeTanxmebis an maTi calkeuli naw-

ilebis saqarTvelosTvis baTilad cnobas ...~.



leba baTilad iqneba cnobili, evropuli konvenciis (iseve

rogorc zogadad saerTaSoriso xelSekrulebis) calkeu-

li debuleba ver iqneba baTilad cnobili, radgan saerTa-

Soriso samarTali ar uSvebs xelSekrulebis debulebis da-

nawilebas. kerZod, `saerTaSoriso saxelSekrulebo samar-

Tlis Sesaxeb~ venis 1969 wlis konvenciidan gamomdinare,

xelSekrulebis monawile mxares ara aqvs ufleba, Sewyvitos

xelSekrulebis calkeuli debulebis moqmedeba mis mimarT,

Tu xelSekrulebiT es ar aris gaTvaliswinebuli, an mxaree-

bi amaze sxvagvarad ar SeTanxmdnen.164

saqarTvelos sakonstitucio sasamarTlos mier adamianis

uflebaTa evropuli konvenciis baTilad cnoba niSnavs, rom

igi kargavs iuridiul Zalas gamoqveynebis momentidan.165 imis

gaTvaliswinebiT, rom evropuli konvencia ara mxolod saqar-

Tvelos Sidasaxelmwifoebrivi samarTlis, aramed saerTaSo-

riso samarTlis wyaroa, mxedvelobaSia misaRebi misi iuridiu-

li Zalis dakargvis orive aspeqti: Sidasaxelmwifoebrivi da

saerTaSoriso. saerTaSoriso xelSekrulebis baTilad cnobis

Sesaxeb sakonstitucio sasamarTlos gadawyvetilebis Sede-

gad evropuli konvencia dakargavs Zalas aramxolod saqar-

TveloSi. Teoriulad dasaSvebia, rom evropulma konvenciam

dakargos iuridiuli Zala saqarTveloSi, Sewyvitos moqmedeba

rogorc Sidasaxelmwifoebrivma normatiulma aqtma, magram

gaagrZelos moqmedeba rogorc saerTaSoriso xelSekrulebam,

romelic saerTaSoriso doneze warmoSobs valdebulebebs

qveynisaTvis. aseTi midgoma ukiduresad didi riskis qveS daa-

yenebda saerTaSoriso xelSekrulebidan gamomdinare valde-

bulebebis keTilsindisierad Sesrulebas saxelmwifos mier. 

`saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ or-

ganuli kanoni pirdapir miuTiTebs, rom saqarTvelos sakon-

stitucio sasamarTlos gadawyvetilebis Sedegad saerTaSo-

riso xelSekruleba baTilad iqneba cnobili (dakargavs iu-

ridiul Zalas) saqarTvelosaTvis.166 miTiTeba, rom xelSek-

ruleba dakargavs iuridiul Zalas saqarTvelosaTvis da ara

saqarTveloSi, niSnavs imas, rom saqarTvelosaTvis, rogorc

xelSekrulebis mxarisaTvis, evropuli konvencia Sewyvets
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164 ix. venis konvenciis 44-e muxlis 1-li punqti.

165 ix. `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ organuli

kanonis 25-e muxlis me-2 punqti. 

166 ix. 23-e muxlis me-5 punqti.



moqmedebas. saerTaSoriso xelSekrulebis moqmedebis Sewyve-

ta saqarTvelosaTvis avtomaturad gamoiwvevs misi moqmede-

bis Sewyvetas saqarTveloSi. evropuli konvencia aRar iqneba

saqarTvelos kanonmdeblobis nawili da ar warmoSobs fizi-

kuri da iuridiuli pirebisaTvis uflebebsa da movaleobebs. 

SeuZlia Tu ara saqarTvelos sakonstitucio sasamar-

Tlos evropuli konvenciis baTilad cnoba, anu misi moqme-

debis Sewyveta, evropuli konvenciis darRvevis gareSe da

praqtikuli TvalsazrisiT SeiZleba Tu ara gadaidgas ase-

Ti nabiji? 

saqarTvelos sakonstitucio sasamarTlom saerTaSo-

riso xelSekrulebis baTilad cnobisas unda gaiTvaliswi-

nos qveynis saerTaSoriso valdebulebebi da ar unda miiRos

iseTi gadawyvetileba, romelic daarRvevs saxelmwifos sa-

erTaSoriso xelSekrulebebs. amitom saerTaSoriso xelSek-

rulebis baTilad cnobisas saqarTvelos sakonstitucio sa-

samarTlom mxedvelobaSi unda miiRos ̀ saerTaSoriso saxel-

Sekrulebo samarTlis Sesaxeb~ venis 1969 wlis konvencia. ve-

nis konvencia saerTaSoriso xelSekrulebis moqmedebis Sew-

yvetis or formas – gauqmeba da denonsireba – icnobs. 

saerTaSoriso xelSekrulebis gauqmebasTan dakavSire-

biT aRsaniSnavia, rom `saqarTvelos saerTaSoriso xelSek-

rulebebis Sesaxeb~ kanonis me-3 muxlis `m~ punqtis Tanax-

mad, xelSekrulebis gauqmeba xelSekrulebis calmxrivad

Sewyvetis formaa, romelic niSnavs xelSekrulebis moqme-

debis Sewyvetas meore monawile mxaris mier misi arsebiTi

darRvevis SemTxvevaSi an saerTaSoriso samarTlis sxva

normebis Sesabamisad. 

xsenebuli kanonis Tanaxmad, saqarTvelos saerTaSori-

so xelSekruleba SeiZleba gauqmdes mxolod xsenebul or

SemTxvevaSi.167 kanoniT gaTvaliswinebuli saerTaSoriso

xelSekrulebis gauqmebis ufleba meore monawile mxaris

mier misi arsebiTi darRvevis SemTxvevaSi ar vrceldeba

adamianis uflebaTa saerTaSoriso xelSekrulebebze, maT

Soris evropul konvenciaze. `saerTaSoriso saxelSekru-

lebo samarTlis Sesaxeb~ venis konvencia pirdapir krZa-

lavs im xelSekrulebebis moqmedebis Sewyvetas, romlebic

miznad isaxaven adamianis uflebaTa dacvas, xelSekrulebis
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167 sxva monawile mxaris mier xelSekrulebis arsebiTad darRvevisas da

saerTaSoriso samarTlis sxva normebis Sesabamisad.



monawile sxva saxelmwifos (saxelmwifoebis) mier xelSek-

rulebis darRvevis gamo.168 xsenebuli wesis gaTvaliswine-

ba ganpirobebulia imiT, rom adamianis uflebaTa xelSek-

rulebebs, sxva xelSekrulebebisagan gansxvavebiT, safuZ-

vlad ar udevs nacvalgebis principi.

rac Seexeba evropuli konvenciis gauqmebas `saerTaSo-

riso samarTlis sxva normebis Sesabamisad~, saqarTvelos

sakonstitucio sasamarTlo verc am normebze dayrdnobiT

gaauqmebs evropul konvencias, radgan es normebi exeba

xelSekrulebaTa gauqmebas sruliad gansxvavebul garemoe-

baTa, maT Soris saerTaSoriso samarTlis imperatiuli

normis warmoSobis,169 xelSekrulebis regulirebis obieq-

tis mospobisa170 da xelSekrulebis dadebis dros arsebu-

li garemoebebis Zireuli Secvlis gamo.171

xsenebulidan gamomdinare, saqarTvelos ar SeuZlia

evropuli konvenciis gauqmeba.

rac Seexeba saerTaSoriso xelSekrulebis Sewyvetis

meore formas (denonsireba), saqarTvelos aqvs evropuli

konvenciis denonsirebis ufleba, Tumca im pirobebis gaT-

valiswinebiT, romlebic ganmtkicebulia adamianis ufle-

baTa evropuli konvenciiT. `saqarTvelos saerTaSoriso

xelSekrulebebis Sesaxeb~ saqarTvelos kanonis me-3 muxlis

`l~ punqtis Tanaxmad, denonsireba saerTaSoriso xelSek-

rulebis calmxrivad Sewyvetis formaa, romelic niSnavs

xelSekrulebis moqmedebis Sewyvetas xelSekrulebis debu-

lebebis Sesabamisad. am debulebidan gamomdinareobs, rom

saqarTvelom SeiZleba moaxdinos saerTaSoriso xelSekru-

lebis denonsireba, Tu saerTaSoriso xelSekrulebiT gaT-

valiswinebulia misi denonsirebis SesaZlebloba. evropu-

li konvenciis 58-e muxlis pirveli punqtis mixedviT, sa-

xelmwifos SeuZlia moaxdinos konvenciis denonsireba mxo-

lod xuTi wlis vadis amowurvis Semdeg im TariRidan, ro-

desac igi gaxda misi mxare da evropis sabWos generaluri

mdivnisaTvis Setyobinebis gagzavnidan eqvsi Tvis Semdeg.

saqarTvelos ufleba – moaxdinos evropuli konvenciis de-

nonsireba, rac gamowveulia evropuli konvenciis arakon-

stituciurobiT, ori pirobiT izRudeba.
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168 ix. venis konvenciis me-60 muxlis me-5 punqti.

169 ix. venis konvenciis 64-e muxli.

170 ix. venis konvenciis 61-e muxli.

171 ix. venis konvenciis 62-e muxli.



am debulebidan gamomdinare da im faqtis gaTvaliswi-

nebiT, rom saqarTvelo 1999 wlis 20 maiss gaxda evropuli

konvenciis monawile, saqarTvelos ara aqvs ufleba, moax-

dinos evropuli konvenciis denonsireba 2004 wlis 20 mai-

samde. Tu 2004 wlis 20 maisamde dadginda evropuli konven-

ciis arakonstituciuroba, saqarTvelos ar eqneba ufleba,

moaxdinos misi denonsireba am periodamde. drois im monak-

veTSi, rodesac evropuli konvencia SeiZleba arakonsti-

tuciurad CaiTvalos, 2004 wlis 20 maisamde, evropuli kon-

vencia imoqmedebs saqarTvelosaTvis da, aqedan gamomdina-

re, saxeze iqneba kolizia saqarTvelos konstituciasa da

adamianis uflebaTa evropul konvencias Soris. 2004 wlis

20 maisis Semdgom periodSi saqarTvelos SeuZlia moaxdi-

nos evropuli konvenciis denonsireba nebismier dros,

Tumca aseTi denonsireba amoqmeddeba denonsirebis Sesaxeb

evropis sabWos generaluri mdivnis Setyobinebidan 6 TveSi.

amis gamo koliziis arseboba konvenciasa da konstitucias

Soris gardauvali iqneba 6 Tvis ganmavlobaSi. 

evropuli konvenciis denonsirebis SesaZleblobis mi-

uxedavad,172 praqtikaSi am SesaZleblobis gamoyenebis al-

baToba minimaluria, Tu saerTod ar gamoiricxeba, miT ume-

tes im mizeziT, rom aRmoCenilia kolizia Sidasaxelmwifo-

ebriv normatiul aqts, Tundac konstituciasa, da adamia-

nis uflebaTa evropul konvencias Soris. evropuli konven-

ciis ZalaSi Sesvlidan gasuli TiTqmis xuTi aTeuli wlis

ganmavlobaSi konvenciis denonsireba mxolod erTxel mox-

da, rodesac samxedro gadatrialebis Semdeg saberZneTma

datova evropis sabWo da moaxdina evropuli konvenciis de-

nonsireba (1970 weli).173 1974 wels saberZneTi xelaxla gax-

da evropis sabWos wevri da adamianis uflebaTa evropuli

konvenciis monawile.174
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172 evropuli konvenciis 1-li, me-4, me-6, me-7 da me-12 oqmebi, romlebic

materialur uflebebs awesrigeben, saerTod ar iTvaliswinebs

debulebas maTi denonsirebis Sesaxeb.

173 evropis sabWos wevrobis Sewyveta iwvevs evropuli konvenciis denon-

sirebas (konvenciis 58-e muxlis me-3 punqti). saxelmwifo ar SeiZleba

iyos konvenciis monawile, evropis sabWos wevrobis gareSe. saberZneTma

1970 wels moaxdina evropuli konvenciis denonsireba da 1974 wels

gaxda misi monawile, evropis sabWoSi xelaxla gawevrianebasTan erTad.

ufro detalurad ix. K. Ioannou, Greece, in: Fundamental Rights in Europe:
The European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 356-357.

174 iqve, gv. 357.



miuxedavad imisa, rom saqarTvelos sakonstitucio sasa-

marTlo Tavis gadawyvetilebebs ar amyarebs politikur mo-

tivebze, romelTa gamoc SeiZleba uari iTqvas evropuli kon-

venciis denonsirebaze, sakonstitucio sasamarTlo, albaT,

ver ugulebelyofs im negatiur samarTlebriv da politikur

Sedegebs, romlebsac gamoiwvevs evropuli konvenciis baTi-

lad cnoba.175 saqarTvelos sakonstitucio sasamarTlos mi-

er evropuli konvenciis arakonstituciurobis dadgenis

SemTxvevaSic ki, saqarTvelo mainc ver aaridebs Tavs kolizi-

as konvenciasa da konstitucias Soris drois im monakveTSi,

romelic aucilebelia konvenciis denonsirebisaTvis.

zemoaRniSnulma analizma daadastura, rom evropuli

konvenciis denonsirebis Teoriuli SesaZleblobis miuxe-

davad, praqtikuli TvalsazrisiT Zalze mcirea imis alba-

Toba, baTilad iqnes cnobili adamianis uflebaTa evropu-

li konvencia konstituciasTan Seusabamobis aRmoCenis Sem-

TxvevaSi. aseTi situacia gansakuTebiT mZime mdgomareoba-

Si Caayenebs im saerTo sasamarTlos, romelmac sakonstitu-

cio sasamarTloSi Seitana wardgineba saerTaSoriso xel-

Sekrulebis konstituciurobis Sesaxeb da romelic ver

axerxebs konkretuli sasamarTlo saqmis gadawyvetas mis-

gan damoukidebeli mizezebis gamo. 

amitom ar unda gamoiricxos aseTi koliziis mogvareba

sxva gziT. kolizia evropul konvenciasa da saqarTvelos kon-

stitucias Soris SeiZleba mogvardes ara evropuli konvenci-
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175 am TvalsazrisiT sayuradReboa saqarTvelos sakonstitucio

sasamarTlos wevris b. zoiZis gancxadeba sasamarTlos saqmianobis

Sesaxeb, romelic man gaakeTa JurnalisaTvis – `adamiani da konstitu-

cia~ – micemul interviuSi: `rac yvelaze mTavaria, sakonstitucio

sasamarTlo Tavis gadawyvetilebebs ar amyarebs politikur motivebze.

Tumca Cven arc imis uflebas vaZlevT Tavs, rom konstituciaze

dayrdnobiT sakuTari saxelmwifo davangrioT, romelsac isedac bevri

mngreveli hyavs.~ ix. interviu b. zoiZesTan, `Tavisufleba pirobiTi

cnebaa...~, Jurnali `adamiani da konstitucia~, 2, 2000 weli, gv. 7; aseve

sayuradReboa saqarTvelos sakonstitucio sasamarTlos wevris l.

CorgolaSvilis mosazreba: `sakonstitucio sasamarTlos politikuri

funqciis sakiTxi metad mwvave sakiTxia. is, rom sasamarTlos poli-

tikuri sakiTxebis ganxilva uxdeba, gardauvali realobaa. samarTali

xom politikuri gamoxatulebis formaa. wyvets ra samarTlis

sakiTxebs, sakonstitucio sasamarTlo, ra Tqma unda, mniSvnelovan

politikur funqcias asrulebs, rac ganpirobebulia misi adgiliT

xelisuflebis danawilebis sistemaSi.~ ix. l. CorgolaSvili, konstitu-

ciuri kontrolis Teoriisa da praqtikis sadavo sakiTxebi, Jurnali

`adamiani da konstitucia~, N2, 2002 weli, gv. 42.



is baTilad cnobis, aramed saqarTvelos konstituciis Sesa-

bamis debulebaSi cvlilebis Setanis gziT. koliziis aseTi

mogvareba SeiZleba radikalurad miiCnion, maT Soris im mize-

ziT, rom saqarTvelos konstitucia saxelmwifos uzenaesi ka-

nonia da saerTaSoriso xelSekrulebasa da konstitucias So-

ris koliziis warmoSobis SemTxvevaSi konstituciur Rirebu-

lebebs yovelTvis upiratesoba unda mieniWos. marTalia, sa-

qarTvelos konstitucia saqarTvelos uzenaesi kanonia da

masSi asaxuli Rirebulebebi yvelaze mniSvnelovania saqar-

Tvelos samarTlebrivi sistemisaTvis, es ar unda gamoricxav-

des saerTaSoriso xelSekrulebaTa, gansakuTrebiT ki iseTi

mniSvnelovani xelSekrulebis gavlenas saqarTvelos konsti-

tuciaze, rogoricaa adamianis uflebaTa evropuli konven-

cia.176 miTumetes, rom saqarTvelos kanonmdebloba konserva-

tiuli ar aris am sakiTxis mimarT – igi ar gamoricxavs saqar-

Tvelos konstituciaSi cvlilebaTa Setanas, saerTaSoriso

xelSekrulebidan gamomdinare mizezTa gamo. amis erT-erTi

dasturia `saqarTvelos saerTaSoriso xelSekrulebebis Se-

saxeb~ kanonis 21-e muxlis me-3 punqti, romlis Tanaxmad: 

`sakonstitucio sasamarTlos mier saerTaSoriso xel-

Sekrulebis konstituciasTan Seusabamobis dadgenis Sem-

TxvevaSi, am xelSekrulebis saqarTvelosaTvis aRiareba

dasaSvebia mxolod mas Semdeg, rac konstituciaSi, dadge-

nili wesiT, Setanili iqneba cvlilebebi~. 

am debulebidan gamomdinareobs, rom, Tu sakonstitu-

cio sasamarTlom daadgina Seusabamoba saqarTvelos kon-

stituciasa da im saerTaSoriso xelSekrulebas Soris, rom-

lis savaldebulod aRiarebac saqarTvelos ganzraxuli

aqvs, unda Seicvalos saqarTvelos konstitucia, raTa sa-

xelmwifom savaldebulod aRiaros es saerTaSoriso xel-

Sekruleba. kanonis zemoaRniSnuli debuleba exeba iseT sa-

erTaSoriso xelSekrulebas, romlis monawile saqarTvelo

jer ar aris. magram, Tu iseTma saerTaSoriso xelSekrule-

bam SeiZleba gamoiwvios saqarTvelos konstituciaSi cvli-
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176 evropul saxelmwifoTa praqtikaSi aris SemTxvevebi, rodesac adami-

anis uflebaTa evropulma sasamarTlom aRmoaCina winaaRmdegoba

evropul konvenciasa da qveynis konstitucias Soris, ris Sedegadac

konstituciaSi Setanil iqna cvlilebebi. ix. S. Marcus-Helmons & P.
Marcus-Helmons, Belgium, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 186. 



lebis Setana, romlis monawilec saqarTvelo jer ar aris

da, Sesabamisad, igi ar warmoSobs valdebulebebs saqarTve-

losaTvis, ratom ar SeiZleba konstituciaSi cvlilebis Se-

tana moxdes konstituciasa da iseT xelSekrulebas Soris

koliziis arsebobis SemTxvevaSi, romlis monawile aris sa-

qarTvelo da, Sesabamisad, romelic warmoSobs valdebule-

bebs saxelmwifosaTvis? Tu im xelSekrulebas SeuZlia gamo-

iwvios saqarTvelos konstituciaSi cvlilebis Setana, rom-

lis monawile saqarTvelo ar aris,177 miTumetes ar unda ga-

moiricxos saqarTvelos konstituciaSi cvlilebis Setana

qveynisaTvis savaldebulo saerTaSoriso xelSekrulebasa

da konstitucias Soris Seusabamobis arsebobis SemTxvevaSi.

aseve mniSvnelovania `saqarTvelos saerTaSoriso xel-

Sekrulebebis Sesaxeb~ kanonis me-19 muxlis pirveli pun-

qti, romelic adgens, rom `saqarTvelos parlamenti saer-

TaSoriso xelSekrulebis savaldebulod aRiarebis sakiT-

xis gadawyvetamde, saWiroebis SemTxvevaSi, ixilavs da Tavi-

si kompetenciis farglebSi iRebs gadawyvetilebas saqar-

Tvelos Sesabamis normatiul aqtSi cvlilebebisa da dama-

tebebis Setanis Sesaxeb.~ es debuleba adasturebs imas, rom

saerTaSoriso xelSekrulebis savaldebulod aRiarebis

gamo saqarTvelos normatiul aqtebSi, rac moicavs saqar-

Tvelos konstitucias, SeiZleba Sevides cvlilebebi. 

amdenad, evropul konvenciasa da saqarTvelos konsti-

tucias Soris koliziis gamo saqarTvelos konstituciaSi

cvlilebis Setanis, erTi SexedviT, radikaluri da mizanSe-

uwoneli nabiji, saqarTvelos kanonmdeblobiT dadgenili

normebis gaTvaliswinebiT, savsebiT realuri da gamarTle-

buli RonisZiebaa.

aRniSnulidan gamomdinareobs, rom saqarTvelos sa-

konstitucio sasamarTlos gadawyvetilebis Sedegad sa-

qarTvelo ver gaauqmebs evropul konvencias misi darRve-

vis gareSe. rac Seexeba evropuli konvenciis denonsirebas,

miuxedavad iuridiuli SesaZleblobis arsebobisa, misi gan-

xorcielebis albaToba Zalze mcirea.178
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177 `saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb~ kanonis 21-e

muxlis me-3 punqti im xelSekrulebebs exeba, romlebic saqarTvelos

misTvis savaldebulod jer ar uRiarebia.

178 R. Bernhardt, Human Rights and Judicial Review: The European Court of
Human Rights, in: Human Rights and Judicial Review: A Comparative
Perspective, D. Beaty (Ed.), 1994, 303.



aqamde ganxilul iqna koliziis mogvarebis sakiTxi im

SemTxvevaSi, Tu saerTo sasamarTlom daaskvna, rom arse-

bobs sakmarisi safuZveli, raTa saerTaSoriso xelSekru-

leba SeiZleba miCneul iqnes konstituciasTan Seusabamod,

anu – Tu saerTo sasamarTlos gauCnda eWvi saerTaSoriso

xelSekrulebis arakonstituciurobis Sesaxeb.

rogor unda imoqmedos saerTo sasamarTlom, Tu man

daaskvna ara is, rom evropuli konvencia SeiZleba miCneul

iqnes konstituciasTan Seusabamod, aramed is, rom konven-

cia aris konstituciasTan Seusabamo? gansxvaveba naTelia:

pirvel SemTxvevaSi sasamarTlos aqvs eWvi xelSekrulebis

arakonstituciurobaze, meore SemTxvevaSi misTvis aSkaraa

xelSekrulebis arakonstituciuroba. 

`saerTo sasamarTloebis Sesaxeb~ saqarTvelos orga-

nuli kanoni awesrigebs ara mxolod iseT SemTxvevebs, ro-

desac saerTo sasamarTlo daaskvnis, rom arsebobs sakma-

risi safuZveli, normatiuli aqti miCneul iqnes konsti-

tuciasTan Seusabamod, aramed iseT SemTxvevebsac, rode-

sac, sasamarTlos azriT, konstitucias ar Seesabameba

normatiuli aqti. xsenebuli organuli kanonis me-7 mux-

lis me-3 punqtis mixedviT, `Tu saqmis ganmxilveli sasa-

marTlo miiCnevs, rom konstitucias ar Seesabameba kanoni

an kanonqvemdebare normatiuli aqti, romlis Semowmebac

ar Sedis sakonstitucio sasamarTlos kompetenciaSi, sa-

samarTlo gamoitans gadawyvetilebas konstituciis Se-

sabamisad.~

am debulebidan gamomdinareobs, rom Tu saerTo sasa-

marTlo aRmoaCens im `kanonis~ an `kanonqvemdebare norma-

tiuli aqtis~ Seusabamobas konstituciasTan, romlis Se-

mowmebac ar Sedis sakonstitucio sasamarTlos kompeten-

ciaSi, saerTo sasamarTlo iRebs gadawyvetilebas konsti-

tuciis Sesabamisad. ismis kiTxva: romeli kanonis an kanon-

qvemdebare normatiuli aqtis Semowmeba ar Sedis saqarTve-

los sakonstitucio sasamarTlos kompetenciaSi? 

vinaidan saqarTvelos kanonmdebloba sakonstitucio

sasamarTlos Sesaxeb ar adgens kanons an kanonqvemdebare

normatiul aqts (an maT kategoriebs), romlis Semowmebac

ar Sedis sakonstitucio sasamarTlos kompetenciaSi, SeiZ-

leba davaskvnaT, rom saqarTvelos yvela kanoni da kanon-

qvemdebare normatiuli aqti SeiZleba Semowmdes sakonsti-

tucio sasamarTlos mier maTi konstituciurobis Tval-
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sazrisiT. amdenad, miTiTeba `kanonze an kanonqvemdebare

normatiul aqtze, romlis Semowmebac ar Sedis sakonsti-

tucio sasamarTlos kompetenciaSi~, kanonis xarvezad unda

CaiTvalos.

`saerTo sasamarTloebis Sesaxeb~ organuli kanonis

me-7 muxlis me-3 punqtis gamoyenebas saerTaSoriso xelSek-

rulebis mimarT abrkolebs miTiTeba `kanonqvemdebare

normatiul aqtze~. `normatiuli aqtebis Sesaxeb~ saqarTve-

los kanoniT, marTalia, saqarTvelos saerTaSoriso xel-

Sekruleba saqarTvelos normatiuli aqtia,179 magram igi ar

aris kanonqvemdebare normatiuli aqti.180

sakmarisi safuZvelia varaudisaTvis, rom miTiTeba `ka-

nonqvemdebare~ normatiul aqtze sakanonmdeblo xarvezia.

aseTi varaudi gamomdinareobs iqidan, rom kanonis me-7 mux-

lis me-2 da me-3 punqtebis mizania erTmaneTTan dakavSire-

buli ori urTierTobis mowesrigeba. kanonis me-7 muxlis me-

2 punqtiT kanonmdebelma moawesriga saerTo sasamarTlos

moqmedeba, Tu mas gauCndeba mis mier gamosayenebeli aqtis

konstituciasTan Seusabamobis eWvi. me-3 punqtiT kanonmde-

belma moawesriga saerTo sasamarTlos moqmedeba, Tu sasa-

marTlos ara aqvs aseTi eWvi da miiCnevs, rom gamosayenebeli

aqti ar Seesabameba konstitucias. vinaidan saqarTvelos sa-

konstitucio sasamarTlom daadastura Tavisi gadawyveti-

lebiT, rom saerTo sasamarTlos eWvis gaCenis SemTxvevaSi

SeuZlia, sakonstitucio sasamarTlos mimarTos saerTaSo-

riso xelSekrulebis konstituciurobis Sesaxeb,181 goniv-

ruli ar iqneboda imis mtkiceba, rom kanonmdebels ganzra-

xuli hqonda kanonis me-7 muxlis me-3 punqtis gamoyenebis

akrZalva saerTaSoriso xelSekrulebaTa mimarT. 

amitom `normatiuli aqtebis Sesaxeb~ kanonis me-7 mux-

lis me-3 punqtSi miTiTeba `kanonqvemdebare~ normatiul aq-

tze sakanonmdeblo xarvezad unda CaiTvalos da am punqtis

moqmedeba unda gavrceldes saerTaSoriso xelSekrulebaze. 

zemoxsenebuli msjelobis gaziarebis SemTxvevaSi am

analizis Sedegad SeiZleba gakeTdes Semdegi daskvna: Tu

saqmis ganmxilveli sasamarTlo miiCnevs, rom konstituci-

as ar Seesabameba saqarTvelos saerTaSoriso xelSekrule-

80

179 ix. me-4 muxlis pirveli punqti.

180 ix. me-5 muxlis me-2 punqti. 

181 ix. saqarTvelos sakonstitucio sasamarTlos plenumis ganmwesrige-

beli sxdomis saoqmo Canaweri, N2/177, 2002 wlis 4 aprili.



ba, sasamarTlo iRebs gadawyvetilebas konstituciis Sesa-

bamisad. sxva sityvebiT, Tu saerTo sasamarTlosaTvis aSka-

raa saerTaSoriso xelSekrulebis, maT Soris evropuli

konvenciis, Seusabamoba saqarTvelos konstituciasTan,

igi iyenebs saqarTvelos konstituciiT dadgenil normas.

udavoa, rom saerTo sasamarTlos Sefasebas – Seesaba-

meba Tu ara saerTaSoriso xelSekruleba saqarTvelos kon-

stitucias, eniWeba umniSvnelovanesi roli. araswori Sefa-

seba pirdapir gavlenas moaxdens saerTo sasamarTlos moq-

medebaze konkretul saqmesTan dakavSirebiT – SeaCeros

saqmis ganxilva da mimarTos sakonstitucio sasamarTlos

(kanonis me-7 muxlis me-2 punqti), an gamoitanos gadawyveti-

leba konstituciis Sesabamisad (kanonis me-7 muxlis me-3

punqti). ar SeiZleba imis gamoricxva, rom sasamarTlom

arasworad Seafasos xelSekrulebis konstituciuroba. sa-

samarTloSi konkretuli saqmis ganxilvisas erTsa da imave

sakiTxTan dakavSirebiT erTma sasamarTlom SeiZleba daas-

kvnas, rom arsebobs sakmarisi safuZveli, raTa xelSekru-

leba miCneul iqnes konstituciasTan Seusabamod, xolo me-

ore sasamarTlom, identuri sadavo sakiTxis arsebobis Sem-

TxvevaSi, SeiZleba miiCnios, rom konstitucias ar Seesaba-

meba normatiuli aqti, ris gamoc, kanonis me-7 muxlis me-3

punqtis Tanaxmad, igi Tavad gamoitans gadawyvetilebas

konstituciis Sesabamisad.

aRniSnulidan gamomdinare, SeiZleba gakeTdes daskvna,

rom Tu saerTo sasamarTlosaTvis aSkaraa saerTaSoriso

xelSekrulebis Seusabamoba saqarTvelos konstitucias-

Tan, man unda gamoiyenos saqarTvelos konstituciiT dad-

genili norma, anu kolizia saqarTvelos konstituciasa da

saerTaSoriso xelSekrulebas Soris saerTo sasamarTlom

unda gadawyvitos konstituciis sasargeblod. 

konstituciasa da saerTaSoriso xelSekrulebas So-

ris koliziis SemTxvevaSi konstituciisaTvis upirateso-

bis miniWeba savaraudod gamoiwvevs saerTaSoriso xelSek-

rulebis darRvevas. vinaidan qveynis kanonmdeblobis mi-

xedviT, konstitucia ufro maRal ierarqiul safexurze

dgas, vidre saerTaSoriso xelSekruleba, saerTo sasamar-

Tlos ar eqneba sxva gamosavali, garda imisa, rom ar Seasru-

los saerTaSoriso xelSekrulebidan gamomdinare valde-

buleba. aseT SemTxvevaSi saerTaSoriso xelSekrulebis

darRveva ukiduresi nabijia. 
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zemoaRniSnul garemoebasTan erTad, romlis Tanaxmad,

mcirea saqarTvelos konstituciasTan evropuli konvenci-

is Seusabamobis albaToba, radgan konstituciis SemuSave-

bisas mxedvelobaSi iqna miRebuli konvenciis adamianis uf-

lebaTa dacvis standartebi, saerTo sasamarTlos mier ase-

Ti gadawyvetilebis miRebis SesaZlebloba kidev ufro

mcirdeba, Tu igi gamoiyenebs saerTaSoriso xelSekruleba-

Ta ganmartebis principebs, maT Soris efeqtiani ganmarte-

bis princips, `ganmartebis~ princips da Sesabamisobis pre-

zumfciis princips. am principebis swori gamoyenebiT erov-

nuli sasamarTlo Tavs aaridebs iseTi gadawyvetilebis mi-

Rebas, romelic gamoiwvevs evropuli konvenciiT gaTva-

liswinebuli uflebebis darRvevas. 

2.3.2.2. kolizia Sidasaxelmwifoebriv

normatiul aqtebsa da adamianis uflebaTa 

evropul konvencias Soris

mravali samarTlebrivi sakiTxi, romlebic SeiZleba wamo-

iWras konstituciasa da adamianis uflebaTa evropul konven-

cias Soris koliziisas, ar iCens Tavs saqarTvelos sxva Sidasa-

xelmwifoebriv normatiul aqtebsa da evropul konvencias So-

ris Seusabamobis SemTxvevaSi. amis mizezia is, rom konstituci-

asa da saerTaSoriso xelSekrulebas Soris ierarqiuli Tana-

fardobisagan gansxvavebiT, sxva Sidasaxelmwifoebriv norma-

tiul aqtebsa da saerTaSoriso xelSekrulebas Soris Seusaba-

mobis SemTxvevaSi upiratesoba eniWeba saerTaSoriso xelSek-

rulebas, romelsac saqarTvelos Sidasaxelmwifoebriv nor-

matiul aqtebze (garda konstituciisa da konstituciuri Se-

Tanxmebisa) maRali ierarqiuli adgili eniWeba. 

Tu saerTo sasamarTloSi konkretuli saqmis ganxilvi-

sas dadgeba evropul konvenciasa da saqarTvelos Sidasaxel-

mwifobriv normatiul aqts (mag., kanons) Soris Seusabamobis

sakiTxi, sasamarTlos araferi abrkolebs, gamoiyenos adamia-

nis uflebaTa evropuli konvencia. im SemTxvevisagan gansxva-

vebiT, rodesac saerTo sasamarTlo daaskvnis, rom arsebobs

sakmarisi safuZveli, raTa konvencia miCneul iqnes konsti-

tuciasTan Seusabamod,182 risi dadgenac ara saerTo, aramed
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182 `saerTo sasamarTloebis Sesaxeb~ organuli kanonis me-7 muxlis me-2

punqti.



sakonstitucio sasamarTlos kompetenciaSi Sedis, Tu saer-

To sasamarTlo daaskvnis Seusabamobis albaTobas evropul

konvenciasa da Sidasaxelmwifoebriv normatiul aqts (mag.,

kanons) Soris, saerTo sasamarTlos Tavad SeuZlia gansaz-

Rvros koliziis arseboba. saqarTvelos sakonstitucio sa-

samarTlos kompetencias scildeba Sesabamisobis dadgena Si-

dasaxelmwifoebriv normatiul aqtebsa (garda konstitucii-

sa) da saqarTvelos saerTaSoriso xelSekrulebas Soris.183

adamianis uflebaTa efeqtiani dacvis principidan ga-

momdinare, unda gakeTdes daTqma saqarTvelos saerTaSo-

riso xelSekrulebaTa da Sidasaxelmwifoebriv normatiul

aqtebs (garda konstituciisa) Soris ierarqiul Tanafar-

dobasTan dakavSirebiT. Tu saerTo sasamarTlo daadgens,

rom Sidasaxelmwifoebrivi normatiuli aqti (mag., kanoni)

pirs uzrunvelyofs ufro efeqtiani dacviT, vidre adamia-

nis uflebaTa evropuli konvencia, saerTo sasamarTlom

upiratesoba unda mianiWos da gamoiyenos Sidasaxelmwifo-

ebrivi normatiuli aqti, miuxedavad imisa, rom saqarTve-

los kanonmdeblobiT mas ufro dabali ierarqiuli adgili

eniWeba, vidre evropul konvencias. aseTi midgoma gamar-

Tlebulia adamianis uflebaTa efeqtiani dacvis princi-

piT. saqarTvelos sasamarTlom unda ixelmZRvanelos im aq-

tiT, romelic ufro efeqtianad uzrunvelyofs adamianis

uflebaTa dacvas. ar iqneboda marTebuli, rom evropul

konvenciasa da kanons Soris koliziisas, romelSic kanoni

uzrunvelyofs piris uflebebis ufro efeqtian dacvas,

vidre evropuli konvencia, saqarTvelos sasamarTlom ga-

moiyenos evropuli konvencia (romelsac ierarqiuli upi-

ratesoba eniWeba kanonTan SedarebiT) kanoniT dadgenili

adamianis uflebaTa ufro efeqtiani dacvis sazianod. 

sasamarTloebis mier adamianis uflebaTa evropuli

konvenciis, iseve rogorc zogadad adamianis uflebaTa sa-

erTaSoriso xelSekrulebebis, gamoyenebis erT-erTi upi-

ratesoba zustad isaa, rom igi iZleva iseTi Sidasaxelmwi-

foebrivi normis dadgenis SesaZleblobas, romelic ufro

dabali standartiT icavs adamianis uflebebs, vidre evro-
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183 ix. saqarTvelos sakonstitucio sasamarTlos ganmwesrigebeli

sxdomis ganCineba, saqme `moqalaqe a. kaxniaSvili saqarTvelos parla-

mentis winaaRmdeg~, N2/110/5, 2001 wlis 2 noemberi, Jurnali `adamiani

da konstitucia~, N4, 2001 weli, gv. 90.



puli konvencia. Tu sasamarTlo ar gamoiyenebs evropul

konvenciasa da zogadad saerTaSoriso xelSekrulebebs,

igi ubralod ver SeZlebs koliziis dadgenas Sidasaxelmwi-

foebriv normatiul aqtsa da evropul konvencias Soris da

sasamarTlo gadawyvetilebis miRebisas ixelmZRvanelebs

adamianis uflebaTa dacvis ufro dabali standartebiT.

marTalia, evropul konvencias am konkretul SemTxvevaSi

mieniWeba upiratesoba, magram koliziis aRmofxvris gareSe

ar aris imis garantia, rom momavalSi sxva sasamarTlos mier

msgavsi garemoebebis arsebobis SemTxvevaSi saqmis ganmxil-

veli sasamarTlo gamoiyenebs evropul konvencias da upi-

ratesobas mianiWebs mas. 

2.3.2.3. kolizia konstituciur SeTanxmebasa 

da adamianis uflebaTa evropul konvencias Soris

1995 wels miRebuli saqarTvelos konstitucia ar ic-

nobda konstituciuri SeTanxmebis cnebas. 2001 wels saqar-

Tvelos konstituciaSi Sevida cvlileba, romelmac saqar-

Tvelos kanonmdeblobaSi daamkvidra konstituciuri Se-

Tanxmebis cneba.184 sxva muxlebTan erTad, cvlileba Sevida

konstituciis me-6 muxlis me-2 punqtSi. am cvlilebiT kon-

stituciur SeTanxmebas mieniWa saqarTvelos saerTaSori-

so xelSekrulebaze ufro maRali ierarqiuli adgili.185

saqarTvelos konstituciis me-6 muxlis me-2 punqtis Sec-

vlili teqsti Semdegnairad Camoyalibda: `... saqarTvelos

saerTaSoriso xelSekrulebas an SeTanxmebas, Tu igi ar ewi-

naaRmdegeba saqarTvelos konstitucias, konstituciur

SeTanxmebas, aqvs upiratesi iuridiuli Zala Sidasaxelmwi-

foebrivi normatiuli aqtebis mimarT.~

cvlileba aseve ganicada konstituciis me-9 muxlma, ro-

melsac daemata me-2 punqti. man daadgina, rom `saqarTvelos

saxelmwifosa da saqarTvelos samociqulo avtokefaluri

marTalmadidebeli eklesiis urTierToba ganisazRvreba

konstituciuri SeTanxmebiT. konstituciuri SeTanxmeba
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184 ix. saqarTvelos konstituciuri kanoni `saqarTvelos konstituciaSi

cvlilebisa da damatebebis Setanis Sesaxeb~, saqarTvelos sakanonmde-

blo macne, nawili 1, N9, 2001 wlis 10 aprili, gv. 2.

185 aRsaniSnavia, rom dRemde ar Setanila Sesabamisi cvlileba–damatebe-

bi `normatiuli aqtebis Sesaxeb~ saqarTvelos kanonSi konstituciur

SeTanxmebasTan dakavSirebiT.



srulad unda Seesabamebodes saerTaSoriso samarTlis sayo-

velTaod aRiarebul principebsa da normebs, kerZod, adami-

anis uflebaTa da ZiriTad TavisuflebaTa sferoSi.~

aseve Seicvala konstituciis 89-e muxlis pirveli pun-

qtis `a~ qvepunqti, romelic exeba sakonstitucio sasamar-

Tlos kompetencias. am cvlilebiT sakonstitucio sasamar-

Tlo uflebamosili gaxda, miiRos gadawyvetileba konsti-

tuciuri SeTanxmebis saqarTvelos konstituciasTan Sesa-

bamisobis Sesaxeb.

am cvlilebaTa Sesaxeb SeiZleba gakeTdes ramdenime

daskvna: upirveles yovlisa, aRsaniSnavia, rom konstituci-

uri SeTanxmebisaTvis saerTaSoriso xelSekrulebaze uf-

ro maRali ierarqiuli adgilis miniWebis Sedegad konsti-

tuciur SeTanxmebasa da saerTaSoriso xelSekrulebas So-

ris Seusabamobis aRmoCenis SemTxvevaSi upiratesoba mieni-

Weba konstituciur SeTanxmebas.186 sayuradReboa, rom

`konstituciuri SeTanxmeba~ ar aris saerTaSoriso xelSek-

ruleba. igi ar Sedis `saerTaSoriso saxelSekrulebo sa-

marTlis Sesaxeb~ venis 1969 wlis konvenciisa da `saqarTve-

los saerTaSoriso xelSekrulebebis Sesaxeb~ saqarTvelos

kanonis regulirebis sferoSi. es dasturdeba imiTac, rom

konstituciuri SeTanxmebis ZalaSi SesvlisaTvis aucile-

belia ara misi ratificireba, rac, konstituciis 65-e mux-

lis Tanaxmad, xdeba mxolod saerTaSoriso xelSekrulebis

SemTxvevaSi, aramed damtkiceba.187 rogorc cnobilia, saer-
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186 konstituciuri SeTanxmebis ierarqiuli adgilis Sesaxeb ix. m.

cacanaSvili, saxelmwifo da religia, Tbilisi, 2001 weli, gv. 69. 

187 saqarTvelos konstituciis 66-e muxlis 1-li (1) punqtis Tanaxmad,

`konstituciuri SeTanxmeba damtkicebulad iTvleba, Tu mas mxars

dauWers saqarTvelos parlamentis sruli Semadgenlobis sul cota

sami mexuTedi.~ ix. saqarTvelos konstituciuri kanoni

`saqarTvelos konstituciaSi cvlilebisa da damatebebis Setanis

Sesaxeb~, saqarTvelos sakanonmdeblo macne, nawili 1, N9, 2001 wlis 10

aprili, gv. 2. miuxedavad amisa, konstituciuri SeTanxmebis proeqtSi,

romelmac samarTlebrivi eqspertiza evropis sabWoSi gaiara, pir-

dapir miTiTebulia, rom igi eqvemdebareba ratificirebas

saqarTvelos parlamentis mier (24-e muxli). konstituciuri

SeTanxmebis arsebuli proeqtebis umravlesobaSi SeTanxmebis ZalaSi

SesvlisaTvis misi `ratificirebis~ gaTvaliswineba moxda vatikansa

da saxelmwifoebs Soris dadebul xelSekrulebaTa analogiiT. Tumca

vatikanis, rogorc saxelmwifosmsgavsi warmonaqmnis, statusi gansx-

vavdeba saqarTvelos marTlmadidebeli eklesiis statusisagan, ris

gamoc konstituciur cvlilebaSi gaTvaliswinebulia ara `ratifi-

cireba~, aramed `damtkiceba~.



TaSoriso xelSekrulebebi ideba saerTaSoriso samarTlis

subieqtebis mier, rasac ar warmoadgens saqarTvelos samo-

ciqulo avtokefaliuri marTlmadidebeli eklesia. 

meore daskvna exeba konstituciiT gaTvaliswinebul

debulebas, romlis Tanaxmad: `konstituciuri SeTanxmeba

srulad unda Seesabamebodes saerTaSoriso samarTlis sa-

yovelTaod aRiarebul principebsa da normebs, kerZod,

adamianis uflebaTa da ZiriTad TavisuflebaTa sfero-

Si.~188 savaraudoa, aseTi debulebis gaTvaliswineba ganapi-

roba aramarTlmadidebluri religiis mimdevarTaTvis imis

garantirebam, rom konstituciuri SeTanxmeba ar SezRu-

davs saerTaSoriso samarTlis sayovelTaod aRiarebul

adamianis uflebaTa dacvis principebsa da normebs. 

miuxedavad am pozitiuri debulebisa, SeiZleba imis

mtkiceba, rom igi mxolod deklaraciuli xasiaTisaa da rom

misi samarTlebrivi Sedegi umniSvneloa. Tu dadgenilia,

rom konstituciuri SeTanxmeba `srulad unda Seesabamebo-

des~ adamianis uflebaTa da ZiriTad TavisuflebaTa sayo-

velTaod aRiarebul principebsa da normebs, aseT normeb-

Tan konstituciuri SeTanxmebis Seusabamobis dadgenis Sem-

TxvevaSi adamianis uflebaTa da ZiriTad TavisuflebaTa

sayovelTaod aRiarebul principebsa da normebs unda mie-

niWos upiratesoba. analogiis saxiT SeiZleba `normatiuli

aqtebis Sesaxeb~ saqarTvelos kanonis me-13 muxlis me-2 pun-

qtis moSvelieba. igi adgens, rom saqarTvelos prezidentis

dekreti ar unda ewinaaRmdegebodes saqarTvelos konsti-

tucias, konstituciur kanons, saerTaSoriso xelSekrule-

basa da SeTanxmebas, organul kanons. ueWvelia, rom, Tu sa-

qarTvelos prezidentis dekreti ar unda ewinaaRmdegebo-

des (anu unda Seesabamebodes) xsenebul aqtebs, aseTi wina-

aRmdegobis (Seusabamobis) aRmoCenis SemTxvevaSi upirate-

soba xsenebul aqtebs (saqarTvelos konstitucias, konsti-

tuciur kanons, saerTaSoriso xelSekrulebasa da SeTan-

xmebas, organul kanons) mieniWeba. konstituciiT gaTva-

liswinebuli debuleba – `adamianis uflebaTa da ZiriTad

TavisuflebaTa sayovelTaod aRiarebuli principebi da
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188 aRsaniSnavia, rom saqarTvelos konstituciaSi cvlilebebisa da

damatebebis Setanis Sesaxeb konstituciuri kanonis proeqtSi,

romelic gamoqveynda sajaro ganxilvisaTvis, es debuleba ar iyo

gaTvaliswinebuli. ix. saqarTvelos sakanonmdeblo macne, nawili 1,

N45, 2000 wlis 8 dekemberi, gv. 3.



normebi~ moicavs adamianis uflebaTa evropuli konvenciis

normebs. 

aseTi mtkiceba pirdapir ewinaaRmdegeba saqarTvelos

konstituciis me-6 muxlis me-2 punqts, romelic adgens,

rom konstituciur SeTanxmebasa da saerTaSoriso xelSek-

rulebas Soris Seusabamobis SemTxvevaSi upiratesoba mie-

niWeba konstituciur SeTanxmebas. gamodis, rom, marTalia,

konstituciuri SeTanxmeba srulad unda Seesabamebodes

adamianis uflebaTa sayovelTaod aRiarebul principebsa

da normebs, maT Soris im normebs, romlebic asaxulia evro-

pul konvenciaSi, magram Tu SeTanxmeba ar Seesabameba adami-

anis uflebaTa xsenebul normebs, upiratesoba mainc kon-

stituciur SeTanxmebas mieniWeba. 

aseve aRsaniSnavia, rom, ramdenadac konstituciis 89-e

muxlis pirveli punqtis `a~ qvepunqtiT sakonstitucio sa-

samarTlo uflebamosilia miiRos gadawyvetileba konsti-

tuciuri SeTanxmebis saqarTvelos konstituciasTan Sesa-

bamisobis Sesaxeb, mis kompetencias scildeba konstituci-

uri SeTanxmebisa da saqarTvelos saerTaSoriso xelSekru-

lebis Sesabamisobis dadgena. amis gaTvaliswinebiT, saerTo

sasamarTloebma konkretuli saqmis ganxilvis dros Tavad,

sakonstitucio sasamarTlosaTvis mimarTvis gareSe, unda

daadginon Sesabamisoba konstituciur SeTanxmebasa da sa-

qarTvelos saerTaSoriso xelSekrulebas Soris.

sainteresoa imis ganxilva, Tu ratom mieniWa saqarTve-

los konstituciur SeTanxmebas konstituciis Semdgom yve-

laze maRali ierarqiuli adgili, maT Soris saqarTvelos

saerTaSoriso xelSekrulebaze maRalic ki. es sakiTxi gan-

xilvis sagani iyo cvlilebebisa da damatebebis Sesaxeb kon-

stituciuri kanonis SemuSavebis dros. gamoiTqva gansxva-

vebuli mosazrebani imasTan dakavSirebiT, unda mieniWos

Tu ara konstituciur SeTanxmebas saqarTvelos saerTaSo-

riso xelSekrulebaze maRali ierarqiuli adgili. konsti-

tuciuri SeTanxmebisaTvis saerTaSoriso xelSekrulebaze

maRali ierarqiuli adgilis miniWebis oponentebis azriT,

konstituciuri SeTanxmebisaTvis saerTaSoriso xelSekru-

lebaze maRali ierarqiuli adgilis miniWeba mizanSeuwone-

lia, radgan `saerTaSoriso xelSekrulebebis mimarT misi

[e.i. konstituciuri SeTanxmebis–k.k.] upiratesobis dadge-

na gamoiwvevs rwmenisa da aRmsareblobis Sesaxeb saerTaSo-

riso samarTlebrivi normebiT aRiarebul adamianis ufle-
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bebisa da sxva religiuri organizaciebis Tanasworuflebi-

anobis darRvevas.~189 winamdebare naSromis avtori ver gai-

ziarebs xsenebul Sexedulebas im martivi mizeziT, rom Ta-

visTavad konstituciuri SeTanxmebis iuridiuli upirate-

sobis dadgena saerTaSoriso xelSekrulebis mimarT ar ga-

moiwvevs `rwmenisa da aRmsareblobis Sesaxeb saerTaSoriso

samarTlebrivi normebiT aRiarebul adamianis uflebebisa

da sxva religiuri organizaciebis Tanasworuflebianobis~

darRvevas. qveynis SigniT ama Tu im normatiuli aqtisaTvis

ierarqiuli adgilis dadgena saxelmwifos suverenuli ne-

baa. adamianis uflebaTa xsenebuli normebis darRveva SeiZ-

leba gamoiwvios iseTma konstituciurma SeTanxmebam, rome-

lic ewinaaRmdegeba saerTaSoriso samarTlis, maT Soris

saerTaSoriso xelSekrulebaTa normebs.

rac SeexebaT saerTaSoriso xelSekrulebaTa mimarT

konstituciuri SeTanxmebisaTvis ufro maRali ierarqiu-

li adgilis miniWebis mxardamWerebs, romlebic TavianTi

poziciis dasasabuTeblad miuTiTeben sazRvargareTis

qveynebSi saxelmwifosa da eklesias Soris urTierTobis

konstituciur doneze regulirebaze,190 aRsaniSnavia Sem-

degi: is garemoeba, rom sazRvargareTis qveynebSi saxelmwi-

fosa da eklesias Soris urTierTobebis ZiriTadi princi-

pebi ganisazRvreba konstituciuri normebiT, TavisTavad

ver ganixileba saqarTveloSi konstituciuri SeTanxmebi-

saTvis saerTaSoriso xelSekrulebaze upiratesobis mini-

Webis verc mxardamWer da verc uarmyofel argumentad.

rac Seexeba uSualod konstituciur SeTanxmebas saqar-

Tvelos saxelmwifosa da saqarTvelos samociqulo avtokefa-

liur marTlmadidebel eklesias Soris, mas xeli moewera 2002

wlis 14 oqtombers.191 konstituciuri SeTanxmebis xelmowe-

ramde man gaiara samarTlebrivi eqspertiza evropis sabWoSi.192
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189 ix. j. xecurianis statia, romelSic mimoxilulia mxareTa gansxvave-

buli mosazrebebi konstituciuri SeTanxmebisaTvis konstituciis

Semdgom yvelaze maRali iuridiuli Zalis miniWebis mizanSewo-

nilobis Sesaxeb. j. xecuriani, saxelmwifo da eklesia, Jurnali

`adamiani da konstitucia~, N1, 2001 weli, gv. 11-12. 

190 j. xecuriani, saxelmwifo da eklesia, Jurnali `adamiani da konsti-

tucia~, N1, 2001 weli, gv. 12.

191 saqarTvelos parlamentma SeTanxmeba daamtkica 2002 wlis 22 dekem-

bers. zogadad ix. m. cacanaSvili, saxelmwifo da religia, Tbilisi,

2001 weli, gv. 67-80.

192 Legal Expertise of the Draft Constitutional Agreement between the State of
Georgia and the Autonomous Apostolic Orthodox Church of Georgia, 



konstituciuri SeTanxmebis SemuSavebisa da miRebis

dros gamoiTqva mosazreba, rom konstituciuri SeTanxmeba

marTlmadidebel eklesias aniWebs zogierT upiratesobas

sxva religiebTan SedarebiT, rac arRvevs adamianis ufle-

baTa sayovelTaod aRiarebul principebsa da normebs. am

mosazrebis dasasabuTeblad moiSvelieba konstituciuri

SeTanxmebis sxvadasxva muxli. magaliTad, aRiniSneba, rom

konstituciuri SeTanxmebis me-6 muxlis Tanaxmad, romelic

awesrigebs sakuTrebisa da masTan dakavSirebul sakiTxebs,

`eklesiis mier warmoebuli saRvTismsaxuro produqcia –

misi damzadeba, Semotana, miwodeba da Semowiruloba, aseve

arakomerciuli mizniT arsebuli qoneba da miwa gaTavisuf-

lebulia gadasaxadebisagan.~193 adamianis uflebaTa evro-

puli konvenciis me-14 muxlis (diskriminaciis akrZalva)

gaTvaliswinebiT, is privilegiebi, romlebic eniWeba mar-

Tlmadidebel eklesias, unda gavrceldes sxva religiur

mimdinareobebzec. aseve gamoiTqva mosazreba konstituci-

uri SeTanxmebis sxva muxlebis Seusabamobaze adamianis uf-

lebaTa sayovelTaod aRiarebul principebsa da normebTan,

maT Soris adamianis uflebaTa evropul konvenciasTan.194

zogadad, aRsaniSnavia, rom adamianis uflebaTa evro-

puli konvenciisa da evropuli sasamarTlos precedentu-

li samarTlis mixedviT, ama Tu im religiur mimdinareobas,

tradiciulia is Tu ara, ar unda dauwesdes SeRavaTebi qve-

yanaSi arsebul sxva religiur mimdinareobasTan Sedare-

biT. Tu dawesda SeRavaTebi, isini unda gavrceldnen yvela

religiur mimdinareobaze.

xazgasmiT unda aRiniSnos, rom konstituciuri SeTan-

xmebis dadeba saqarTvelos marTlmadidebel eklesiasTan

TavisTavad ar unda iqnes gagebuli sxva religiebis diskri-

minaciad. rogorc sworad aRniSna saqarTvelos sakonsti-

tucio sasamarTlom saqmeze – zurab aroSvili saqarTve-
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R. Lawson & R. Balodis, HRCAD (2001)3, 28 May 2001. aseve ix. e.w. veneci-

is komisiis ori eqspertis (hans-hainrix fogeli da antonis manitak-

isi) komentarebi konstituciuri SeTanxmebis proeqtis mimarT.

komentarebi xelmisawvdomia veneciis komisiis internet-gverdze

[www.venice.coe.int].
193 me-5 punqti.

194 mag., SeTaxmebis me-3 da me-4 muxlebi. aseve ix. Legal Expertise of the Draft
Constitutional Agreement between the State of Georgia and the Autonomous
Apostolic Orthodox Church of Georgia, R. Lawson & R. Balodis, HRCAD
(2001)3, 28 May 2001.



los parlamentis winaaRmdeg: `... konstituciuri SeTanxme-

bis mxolod saqarTvelos samociqulo avtokefalur mar-

Tlmadidebel eklesiasTan gaformeba ar gamoricxavs sxva-

dasxva religiuri organizaciebis arsebobas, aseve aravi-

Tar SemTxvevaSi ar niSnavs maTi saqmianobis SezRudvas da

miTumetes akrZalvas ...~.195

konstituciuri SeTanxmebis dadeba saqarTvelos mar-

Tlmadidebel eklesiasTan, romelmac gansakuTrebuli ro-

li Seasrula saqarTvelos istoriaSi, gamarTlebulia is-

toriuli TvalsazrisiT. aqve aRsaniSnavia, rom is SeRava-

Tebi, romlebic dawesda konstituciur SeTanxmebaSi, unda

gavrceldes sxva religiur mimdinareobebzec. es SeiZleba

ganxorcieldes specialuri kanonis miRebiT.196 winaaRmdeg

SemTxvevaSi SeiZleba dairRves adamianis uflebaTa sayo-

velTaod aRiarebuli principebi da normebi, maT Soris ev-

ropuli konvenciis me-9 muxliT (azris, sindisisa da reli-

giis Tavisufleba) aRiarebuli uflebebi.
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195 saqarTvelos sakonstitucio sasamarTlos ganmwesrigebeli sxdomis

ganCineba, saqme `moqalaqe zurab aroSvili saqarTvelos parlamentis

winaaRmdeg~, N2/18/206, 2002 wlis 22 noemberi, `adamiani da konstitu-

cia~, N4, 2000 weli, gv. 147.

196 aRsaniSnavia, rom saqarTvelos iusticiis saministrom SeimuSava

kanonproeqti `rwmenis Tavisuflebisa da religiuri organizaciebis

Sesaxeb~. `qarTuli samarTlis mimoxilva~, 5 N1, 2002 weli, gv. 36.
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3. adamianis uflebaTa evropuli

konvenciis gamoyeneba 

sasamarTloebis mier 

3.1. Sesavali

rogorc ukve aRiniSna, adamianis uflebaTa evropuli

konvencia gaxda saqarTvelos kanonmdeblobis nawili, nor-

matiuli aqti, romlis safuZvelzec SeiZleba gadawydes sa-

samarTlo saqme.197 saerTaSoriso xelSekrulebaTa roli

saqarTvelos kanonmdeblobaSi ganisazRvra rogorc saqar-

Tvelos konstituciiT,198 ise sxva Sidasaxelmwifoebrivi

normatiuli aqtebiT, maT Soris kanonebiT: `saqarTvelos

saerTaSoriso xelSekrulebebis Sesaxeb~199 da `normatiu-

li aqtebis Sesaxeb~.200

garda xsenebuli normatiuli aqtebisa, romlebmac zoga-

dad gansazRvres saerTaSoriso xelSekrulebaTa roli sa-

qarTvelos kanonmdeblobaSi, miRebulia ramdenime aqti, rom-

lebic uSualod dakavSirebulia saerTaSoriso xelSekrule-

baTa gamoyenebasTan saqarTvelos sasamarTloebis mier.

197 v. SevardnaZe, `saqarTvelos kanonmdebloba da saerTaSoriso

samarTlebrivi standartebi TavSesafris maZiebeli pirebisa da

ltolvilebis Sesaxeb: SedarebiTi analizi~, saqarTvelo da

saerTaSoriso samarTali, k. korkelia (red.), Tbilisi, 2001 weli, 

gv. 166.

198 me-6 muxlis me-2 punqti.

199 me-6 muxli.

200 me-4 muxlis pirveli punqti da me-19 muxlis pirveli punqti.



`saerTo sasamarTloebis Sesaxeb~ saqarTvelos orga-

nuli kanonis me-7 muxlis pirveli punqti iTvaliswinebs,

rom `mosamarTle Tavis saqmianobaSi damoukidebelia,

emorCileba mxolod saqarTvelos konstitucias, saerTa-

Soriso xelSekrulebas, SeTanxmebas da kanons.~ kanonis am

debulebidan gamomdinareobs, rom mosamarTle, saqarTve-

loSi moqmed sxva normatiul aqtebTan erTad, unda daemor-

Cilos saqarTvelos saerTaSoriso xelSekrulebas, ro-

gorc saqarTvelos normatiul aqts da sasamarTlo saqmis

gadawyvetisas ixelmZRvanelos saerTaSoriso xelSekru-

lebiT gaTvaliswinebuli normebiT. aqve aRsaniSnavia, rom

saqarTvelos samosamarTlo eTikis kodeqsis me-11 muxli

adgens, rom: `mosamarTle marTlmsajulebis ganxorciele-

bisas damoukidebelia da gadawyvetilebas iRebs mxolod

kanonis, saerTaSoriso samarTlis sayovelTaod aRiarebu-

li principebisa da normebis Sesabamisad.~ `saerTaSoriso

samarTlis sayovelTaod aRiarebuli principebi da norme-

bi~, romlebic moxseniebulia samosamarTlo eTikis kodeq-

sSi, ar aris xsenebuli kanoniT gaTvaliswinebuli `saerTa-

Soriso xelSekrulebisa da SeTanxmebis~ identuri.

`saqarTveloSi adamianis uflebaTa dacvis ganmtkicebis

RonisZiebaTa Sesaxeb~ saqarTvelos prezidentis brZanebu-

lebis me-9 punqtis Tanaxmad, saqarTvelos uzenaes sasamar-

Tlos miemarTa TxovniT, `uzrunvelyos saqarTvelos sasa-

marTloebis mier adamianis uflebaTa saerTaSoriso-samar-

Tlebrivi normebis aqtiurad gamoyeneba saqarTvelos kon-

stituciis me-6(2) da me-7 muxlebis Sesabamisad.~201 sasamar-

Tlo xelisuflebisadmi mimarTuli Txovna miznad isaxavs

adamianis uflebaTa saerTaSoriso xelSekrulebebis gamoye-

nebis sasamarTlo praqtikis damkvidrebas saqarTveloSi.

saerTaSoriso xelSekrulebaTa, gansakuTrebiT evro-

puli konvenciis, rolze saqarTvelos sasamarTloebis saq-

mianobaSi saqarTvelos prezidentma yuradReba gaamaxvila

Tavis sajaro gancxadebaSi jer kidev maSin, rodesac qveya-

na ar iyo am konvenciis monawile. am gancxadebis mixedviT: 

`evropis sabWoSi gawevrianebis Semdeg Cven gavxdebiT ev-

ropis adamianis uflebaTa konvenciis monawile, rac gansa-

kuTrebul valdebulebebs dagvakisrebs da pirdapir mogvaq-
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201 saqarTvelos prezidentis brZanebuleba `saqarTveloSi adamianis

uflebaTa dacvis ganmtkicebis RonisZiebaTa Sesaxeb~, N284, 1997 wlis

3 ivnisi. 



cevs strasburgis adamianis uflebaTa sasamarTlos iuris-

diqciaSi. magram Cveni mTavari mizani mainc is aris, rom saqar-

Tvelos moqalaqes ar sWirdebodes arsad mimarTva da man sa-

marTali sakuTar qveyanaSi povos. amisaTvis aucilebelia

mTeli Cveni kanonmdeblobis adamianis uflebaTa saerTaSo-

riso xelSekrulebebTan SesabamisobaSi moyvana. amasTan, un-

da gvaxsovdes, rom es xelSekrulebebi pirdapiri moqmedebi-

saa, xolo am xelSekrulebebSi Camoyalibebul moTxovnaTa

dacva aucilebeli da savaldebuloa yvela saxelmwifo orga-

nosaTvis, maT Soris marTlmsajulebis ganxorcielebisas.~202

adamianis uflebaTa evropuli konvenciis saqarTve-

los normatiul aqtad aRiarebis faqti TavisTavad ar aris

sakmarisi imisaTvis, rom damkvidrdes konvenciis gamoyene-

bis praqtika sasamarTloebis (da administraciuli organo-

ebis) saqmianobaSi. sakanonmdeblo doneze gadadgmuli nabi-

jebi, marTalia, qmnis samarTlebriv safuZvels saerTaSo-

riso xelSekrulebaTa erovnul doneze gamosayeneblad,

magram isini ver CaiTvlebian sasamarTloebis (da adminis-

traciuli organoebis) mier saerTaSoriso xelSekruleba-

Ta, maT Soris evropuli konvenciis, gamoyenebis garantiad.

sakanonmdeblo doneze gatarebuli RonisZiebebis garda,

aucilebelia gadaidgas praqtikuli nabijebi sasamarTlo

saqmeebis ganxilvis dros saerTaSoriso xelSekrulebaTa

gamoyenebis praqtikis dasamkvidreblad.203

udavoa, rom sasamarTlo xelisuflebas eniWeba mTavari

roli im normatiuli aqtebis cxovrebaSi gasatareblad,

romlebic qmnian saerTaSoriso xelSekrulebaTa erovnul

doneze gamoyenebis samarTlebriv safuZvels. sasamarTlo

xelisuflebis rolze damokidebulia, ganxorcieldeba Tu

ara praqtikaSi konstituciisa da sxva Sidasaxelmwifoebri-

vi normatiuli aqtebis debulebebi saerTaSoriso xelSek-

rulebaTa qveynis normatiul aqtad aRiarebis Sesaxeb da Se-

itans Tu ara adamianis uflebaTa saerTaSoriso xelSekru-

lebebi, maT Soris evropuli konvencia, dadebiT wvlils qve-

yanaSi adamianis uflebaTa dacvis saerTaSoriso (evropuli)
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202 saqarTvelos prezidentis werili parlamentarebs, gaz.

`saqarTvelos respublika~, 247(2358), 1996 wlis 10 dekemberi, gv. 2.

203 P. van Dijk, Domestic Status of Human-Rights Treaties and the Attitude of the
Judiciary: the Dutch Case, in: Fortschritt im Bewußtsein der Grund- und
Menschenrechte, Festschrift für Felix Ermacora, M. Nowak, D. Steurer & H.
Tretter (Hrsg.) 1988, 639. 



standartebis damkvidrebaSi.204 saqarTvelos sasamarTlo-

Ta survili, gamoiyenon saerTaSoriso xelSekrulebebi sasa-

marTlo davebis mogvarebisas, naTels mohfens imas, povebs

Tu ara praqtikaSi saTanado asaxvas kanonmdeblis neba saer-

TaSoriso xelSekrulebaTa qveynis kanonmdeblobis nawilad

aRiarebisa da maTi uSualo moqmedebis Sesaxeb.205

erovnuli sasamarTloebis mier saerTaSoriso xelSek-

rulebaTa gamouyeneblobis mizezebi mravalgvaria da am naS-

romSi mogvianebiT isini detalurad ganixileba. zogadad Se-

iZleba aRiniSnos, rom praqtikulad yvela qveyanas, romel-

Sic erovnuli sasamarTloebi amJamad regularulad iyeneben

adamianis uflebaTa evropul konvencias, dasWirda garkveu-

li dro evropuli konvenciis gamoyenebis praqtikis dasam-

kvidreblad. sxva sityvebiT, evropuli konvenciis TiTqmis

yvela monawile saxelmwifos sasamarTlo organoebma garkve-

uli drois ganmavlobaSi gaiara `aklimatizacia~ saerTaSo-

riso xelSekrulebaTa, maT Soris adamianis uflebaTa evro-

puli konvenciis, gamoyenebis praqtikis dasamkvidreblad.206

amas mowmobs mravali saxelmwifos, maT Soris im saxel-

mwifoTa, praqtika, romlebic sakanonmdeblo doneze Tavi-

danve liberalur pozicias miemxrnen saerTaSoriso xel-

SekrulebaTa gamoyenebasTan dakavSirebiT. praqtikulad

yvela im saxelmwifos, romlebic gaxdnen adamianis ufleba-

Ta evropuli konvenciis monawileni da aRiares konvencia

TavianTi kanonmdeblobis nawilad, dasWirda garkveuli

dro, raTa sasamarTloTa pozicia evropuli konvenciis ga-

moyenebis mimarT Secvliliyo ukiduresad negatiuridan

pozitiurisaken.207 am TvalsazrisiT SeiZleba ramdenime ma-
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204 G. Danilenko, The New Russian Constitution and International Law, 88
American Journal of International Law 1994, 470. 

205 G. Danilenko, International Law in the Russian Legal System, American Society
of International Law, Proceedings of the 91st Annual Meeting 1997, 
(1998), 297. 

206 C. Dupré, France, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 321; G. Gauksdóttir, Iceland, iqve,

399; E. Meriggiola, Italy, iqve, 475; I. Cameron, Sweden, iqve, 843; Y.
Özdek & E. Karacaoðli, Turkey, iqve, 890.
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galiTis moSvelieba. avstriam adamianis uflebaTa evropu-

li konvenciis ratificireba moaxdina 1958 wels, xolo 1964

wels evropul konvencias konstituciuri statusi mieni-

Wa.208 miuxedavad amisa, avstriis sasamarTloebma mxolod

80-iani wlebidan daiwyes evropuli konvenciis gamoyeneba

TavianT praqtikaSi.209

niderlandebma adamianis uflebaTa evropuli konven-

ciis ratificireba moaxdina 1954 wels, magram mxolod 80-

iani wlebis dasawyisidan Seicvales misma sasamarTloebma

evropuli konvenciis mimarT im droisaTvis Camoyalibebu-

li negatiuri damokidebuleba da daiwyes evropuli konven-

ciis regularuli gamoyeneba sasamarTlo davebis mogvare-

bis dros.210

centraluri da aRmosavleTi evropis saxelmwifoeb-

sac dasWirdaT garkveuli dro, raTa damkvidrebuliyo sa-

erTaSoriso xelSekrulebaTa, maT Soris evropuli konven-

ciis, erovnul doneze gamoyenebis praqtika. 

zemoxsenebuli mowmobs, rom im saxelmwifoebsac ki,

romlebmac Camoayalibes Zalze myari normatiuli baza sa-

erTaSoriso xelSekrulebaTa gamoyenebisaTvis, garkveuli

dro dasWirdaT saerTaSoriso xelSekrulebaTa erovnul

doneze gamoyenebis praqtikis dasamkvidreblad.

niSandoblivia, rom adamianis uflebaTa evropuli

konvenciis monawile saxelmwifoebis sasamarTloebi, kon-

venciis gamoyenebis praqtikis damkvidrebamde, xSirad

uars acxadebdnen konvenciis gamoyenebaze im mizeziT,

rom konvenciiT gaTvaliswinebuli debulebebi Zalze zo-

gadi da bundovani iyo, ris gamoc maT ar SeeZloT raime
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dadebiTi wvlilis Setana konkretuli sasamarTlo saqmis

gadawyvetaSi.211 am TvalsazrisiT, sayuradReboa brita-

neli mosamarTlis, lord deningis 1976 wels gamoTqmuli

Sexeduleba, romelic im periodSi evropul saxelmwifo-

Ta sasamarTloebSi damkvidrebuli saerTo mosazrebis

gamomxatvelia: 

`konvencia Sedgenilia iseTi stiliT, romelsac Cven

ara varT SeCveulni Cvens kanonmdeblobaSi. is Seicavs Zal-

ze zogad principebs. am principebis gamoyeneba metad rTu-

lia, radgan isini formulirebulia zogadad. [...] me-8 muxli

amis magaliTia. is imdenad zogadia, rom SeuZlebelia misi

praqtikuli gamoyeneba. amdenad, CvenTvis bevrad ufro um-

jobesia mivsdioT Cvens kanonebsa da principebs, xolo kon-

vencias yuradReba mivapyroT mxolod rogorc gzamkvlevs,

kanonmdeblobis swor gamoyenebasTan dakavSirebiT eWvis

arsebobis SemTxvevaSi.~212

Tu 60-70-wlebSi mosamarTleTa aseTi midgoma evropu-

li konvenciis gamoyenebis mimarT tipuri iyo, dRes is anaq-

ronistulad miiCneva.213 evropul saxelmwifoTa sasamar-

Tloebis pozicia adamianis uflebaTa evropuli konvenci-

is gamoyenebasTan dakavSirebiT radikalurad Seicvala

ukanaskneli 15-20 wlis ganmavlobaSi.214

erovnuli sasamarTloebis poziciis aseTi Secvla ev-

ropuli konvenciis gamoyenebis mimarT ukanaskneli 15-20

wlis ganmavlobaSi aseve ganapiroba im faqtorma, rom am pe-

riodSi gansakuTrebiT gaizarda adamianis uflebaTa evro-

puli sasamarTlos gadawyvetilebebis raodenoba, romle-

bic ganmartaven konvenciis zogad debulebebs da amiT

azusteben maT Sinaarss, rac aiolebs am debulebaTa gamoye-

nebas erovnuli sasamarTloebis mier.
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miuxedavad imisa, rom evropuli konvenciis monawile sa-

xelmwifoebis sasamarTloebis umravlesoba regularulad

iyenebs evropul konvencias, ar iqneboda marTebuli im nega-

tiuri movlenis ignorireba, romelic centraluri da aRmo-

savleTi evropis zogierT saxelmwifoSi, Tumca gamonaklisis

saxiT, magram jer kidev arsebobs, erovnuli sasamarTloebis

mier evropuli konvenciis gamoyenebis TvalsazrisiT.215 zo-

gierTi erovnuli sasamarTlo adamianis uflebaTa evropul

konvencias ̀ egzotikur~ aqtad miiCnevs da Tavs aridebs mis ga-

moyenebas.216 Tumca aseTi SemTxvevebi iSviaTobaa da isini gav-

lenas ver axdenen evropuli saxelmwifoebis sasamarTloebis

mier evropuli konvenciis gamoyenebis dadebiT praqtikaze. 

adamianis uflebaTa saerTaSoriso xelSekrulebebis,

maT Soris evropuli konvenciis, gamoyenebasTan dakavSire-

biT mizanSewonilia ramdenime sakvanZo sakiTxis ganxilva.

3.2. saerTaSoriso xelSekrulebis 

gamoyenebis formebi

im saxelmwifoebSi, romlebSic adamianis uflebaTa ev-

ropuli konvencia (iseve rogorc zogadad saerTaSoriso

xelSekrulebebi) aRiarebulia qveynis normatiul aqtad,

erovnuli sasamarTloebi sxvadasxva formiT iyeneben mas

sasamarTlo saqmeebis ganxilvisas. sasamarTlo davebis ga-

dawyvetisas erovnulma sasamarTlom evropul konvencias

SeiZleba mianiWos rogorc ZiriTadi, ise damxmare roli.

bunebrivia, evropuli konvenciis mniSvneloba sasamarTlo

saqmis gadawyvetaSi gansxvavebuli iqneba imis mixedviT, sa-

samarTlom is gamoiyena saqmis gadawyvetis ZiriTad Tu dam-

xmare wyarod. 
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erovnulma sasamarTlom adamianis uflebaTa evropuli

konvencia (iseve rogorc zogadad saerTaSoriso xelSekru-

lebebi) SeiZleba gamoiyenos ZiriTadad Semdegi sami formiT:

a) evropuli konvenciis gamoyeneba, rogorc Sidasa-

xelmwifoebrivi normatiuli aqtis ganmartebis saSualeba 

erovnulma sasamarTlom evropuli konvencia SeiZleba

gamoiyenos rogorc Sidasaxelmwifoebrivi normatiuli aq-

tis ganmartebis saSualeba. sasamarTlo saqmis gadasawyve-

tad erovnulma sasamarTlom SeiZleba ZiriTadad gamoiye-

nos Sidasaxelmwifoebrivi normatiuli aqti, magram misi

debulebis swori ganmartebisaTvis man SeiZleba aseve gamo-

iyenos evropuli konvencia. am SemTxvevaSi evropuli kon-

vencia da Sidasaxelmwifoebrivi normatiuli aqti avseben

erTmaneTs. sasamarTlo gadawyvetilebis samarTlebrivi

safuZvelia rogorc Sidasaxelmwifoebrivi normatiuli

aqti (mag., kanoni), ise adamianis uflebaTa evropuli kon-

vencia. evropuli konvenciis gamoyeneba, rogorc Sidasa-

xelmwifoebrivi normatiuli aqtis ganmartebis saSualebi-

sa, xdeba maSin, rodesac Sidasaxelmwifoebrivi normatiu-

li aqti arasakmarisad konkretulad awesrigebs sazogado-

ebriv urTierTobas, ris gamoc arsebobs araswori gadaw-

yvetilebis miRebis riski. evropuli konvenciis gamoyene-

biT sasamarTlos eZleva SesaZlebloba, uzrunvelyos Sida-

saxelmwifoebrivi normatiuli aqtis swori ganmarteba.

konvenciis monawile saxelmwifoTa sasamarTlo praq-

tikaSi yvelaze xSiria evropuli konvenciis gamoyeneba, ro-

gorc Sidasaxelmwifoebrivi normatiuli aqtis ganmarte-

bis saSualebisa. 

b) evropuli konvenciis gamoyeneba Sidasaxelmwifoeb-

riv normatiul aqtTan koliziis SemTxvevaSi

evropul saxelmwifoTa sasamarTlo praqtikaSi evro-

puli konvencia aseve gamoiyeneba Sidasaxelmwifoebriv

normatiul aqtTan koliziis dros. am SemTxvevaSi erovnu-

li sasamarTlo iyenebs evropul konvencias, Tu man daadgi-

na, rom ufro dabal safexurze mdgomi Sidasaxelmwifoeb-

rivi normatiuli aqti (mag., kanoni) ewinaaRmdegeba evro-

pul konvencias. 
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evropuli konvenciis monawile saxelmwifoTa sasamar-

Tlo praqtikaSi konvenciis gamoyeneba Sidasaxelmwifoeb-

rivi normatiuli aqtiT dadgenili normis sawinaaRmdegod

SedarebiT iSviaTobaa.

g) evropuli konvenciis gamoyeneba, rogorc sasamar-

Tlo saqmis gadawyvetis erTaderTi samarTlebrivi safuZ-

veli

evropul saxelmwifoTa sasamarTloebi aseve iyeneben

evropul konvencias, rogorc saqmis gadawyvetis erTaderT

samarTlebriv safuZvels. es xdeba, Tu qveynis Sidasaxel-

mwifoebrivi normatiuli aqti (mag., kanoni) ar awesrigebs

Sesabamis sazogadoebriv urTierTobas (anu saxezea samar-

Tlebrivi xarvezi), maSin, rodesac evropuli konvenciiT

aseTi urTierToba mowesrigebulia. 

miuxedavad imisa, rom konvenciis gamoyenebas, rogorc

saqmis gadawyvetis erTaderT samarTlebriv safuZvels,

araferi uSlis xels (Tu konvencia aRiarebulia saxelmwi-

fos normatiul aqtad), evropul saxelmwifoTa sasamar-

Tlo praqtikaSi konvenciis amgvarad gamoyeneba iSviaTo-

baa.217 es ganpirobebulia imiT, rom, rogorc wesi, esa Tu is

sazogadoebrivi urTierToba mowesrigebulia Sidasaxel-

mwifoebrivi normatiuli aqtebiT.

erovnuli sasamarTloebis mier konvenciis, rogorc

saqmis gadawyvetis erTaderT samarTlebriv safuZvlad ga-

moyenebis sailustraciod SeiZleba poloneTis uzenaesi

sasamarTlos sisxlis samarTlis saqmeTa palatis 1997 wlis

gadawyvetilebis moSvelieba.218

saqme exeboda poloneTSi dakavebul CineTis ori moqa-

laqis eqstradicias CineTSi, sadac maTze gamocxadebuli

iyo Zebna TaRliTobisa da qonebis miTvisebis braldebis ga-

mo. CineTis xelisuflebam moiTxova am pirTa eqstradicia. 
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uzenaesi sasamarTlos winaSe CineTis moqalaqeebma eq-

stradiciis Sesaxeb brZanebis gasauqmeblad moiSvelies

ori argumenti: a) CineTSi es danaSaulebi iTvaliswinebs

sikvdiliT dasjas; b) arsebobs imis dasabuTebuli eWvi, rom

orive maTgani daeqvemdebareba wamebas da/an arahumanur an

damamcirebel mopyrobas an sasjels. am argumentebis sa-

fuZvelze isini amtkicebdnen, rom CineTSi maTi eqstradi-

cia CaiTvleba adamianis uflebaTa evropuli konvenciis me-

3 muxlis darRvevad, ris gamoc unda gauqmdes brZaneba eq-

stradiciis Sesaxeb. poloneTis uzenaesma sasamarTlom ga-

auqma brZaneba eqstradiciis Sesaxeb. sasamarTlom gaakeTa

gancxadeba, romelic Tavisi gansakuTrebuli mniSvnelobis

gamo srulad aris citirebuli:

`is, rom CineTi ar aris adamianis uflebaTa evropuli

konvenciis monawile, araarsebiTia imasTan dakavSirebiT,

rom es saqme exeba urTierTobas poloneTsa da CineTs Soris.

[adamianis uflebaTa evropuli] konvenciis pirveli muxli

akisrebs maRal xelSemkvrel mxareebs valdebulebas, ̀ yvela

uzrunvelyon am konvenciis I nawilSi gansazRvruli ufle-

bebiTa da TavisuflebebiT.~ garda amisa, Cven unda davey-

rdnoT ara mxolod konvenciis teqsts, aramed strasburgis

sasamarTlos precedentul samarTals. strasburgis sasa-

marTlom araerTxel ganmarta konvencia eqstradiciasTan

dakavSirebiT. [...] konvenciis me-3 muxli krZalavs wamebas an

araahumanur an damamcirebel mopyrobas an sasjels. eq-

stradicia im saxelmwifoSi, romelSic piri SeiZleba daeq-

vemdebaros wamebas an arahumanur mopyrobas an sasjels, Se-

adgens am muxlis darRvevas.219 saWiro ar aris imis damtki-

ceba, rom es piri namdvilad daeqvemdebareba aseT mopyro-

bas an sasjels. sakmarisia aseTi mopyrobis an sasjelis al-

baTobis dadgena (ix. zoeringi gaerTianebuli samefos wina-

aRmdeg, 1989 weli; kruz varasi da sxvebi SvedeTis winaaR-

mdeg, 1991 weli; vilvaraja gaerTianebuli samefos winaaR-

mdeg, 1991 weli; ahmedi avstriis winaaRmdeg, 1996 weli).

amgvarad, eqstradicia dauSvebelia, Tu arsebobs imis

albaToba, rom gadasacemi piri daeqvemdebareba wamebas an

araahumanur an damamcirebel mopyrobas an sasjels. 
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igive wesi gamoiyeneba evropuli konvenciis me-6 mux-

lis 1-li punqtis mimarT. [...] eqstradicia ar daiSveba, Tu

arsebobs albaToba, rom gadasacemi piri ar iqneba uzrun-

velyofili samarTliani sasamarTlos ZiriTadi garantie-

biT gadacemis Semdgomi sasamarTlo procesis dros.

am sasamarTlos ar ZaluZs, daadginos raime faqti CineT-

Si arsebuli mdgomareobis Sesaxeb. Cven mxolod SegviZlia da-

veyrdnoT raionuli sasamarTlos daskvnebs (romlebic ar

uaryo saapelacio sasamarTlom), romelTa Tanaxmad, arsebobs

didi albaToba, momCivnebs, Tu ganxorcielda maTi eqstradi-

cia, SeiZleba moepyron ise, rom dairRveva saerTaSoriso sa-

marTali, gansakuTrebiT evropuli konvenciis me-3 muxli.~ 

xsenebuli saqmidan naTelia, rom poloneTis uzenaesma

sasamarTlom gamoiyena evropuli konvencia (da evropuli sa-

samarTlos precedentuli samarTali), rogorc sasamarTlo

saqmis gadawyvetis erTaderTi samarTlebrivi safuZveli.

adamianis uflebaTa evropuli konvenciis aRiareba

normatiul aqtad niSnavs, rom fizikur da iuridiul pirebs

SeuZliaT mimarTon erovnul sasamarTlos mxolod evropu-

li konvenciis darRvevis mtkicebiT da moiTxovon darRveu-

li uflebis aRdgena. formaluri TvalsazrisiT, ar aris

aucilebeli, rom fizikuri da iuridiuli pirebi sasamar-

Tlos winaSe TavianTi uflebis darRvevis dasamtkiceblad,

evropul konvenciasTan erTad, daeyrdnon qveynis Sidasa-

xelmwifoebriv normatiul aqts (mag., kanons). miuxedavad

amisa, praqtikaSi, rogorc wesi, mxolod evropuli konven-

ciis safuZvelze ar xdeba uflebis darRvevis mtkiceba sa-

samarTlos winaSe. Tu fizikuri da iuridiuli pirebi saer-

Tod uTiTeben adamianis uflebaTa evropuli konvenciis

darRvevaze, isini, rogorc wesi, pirvel rigSi amtkiceben

Sidasaxelmwifoebrivi normatiuli aqtis darRvevas, ras-

Tan erTadac uTiTeben evropuli konvenciis darRvevaze. 

Tumca evropuli konvencia mxolod im saxelmwifoTa

kanonmdeblobis nawilia, romlebic mas aseTad aRiareben,

mcdaria Sexeduleba, rom im saxelmwifoebSi, romlebSic ev-

ropuli konvencia qveynis kanonmdeblobis nawilad ar miiC-

neva, erovnul sasamarTloebs ekrZalebaT evropuli kon-

venciis gamoyeneba.220 im saxelmwifoebSic ki, romlebic ar
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aRiareben evropul konvencias saxelmwifos normatiul aq-

tad, sasamarTloebma davebis ganxilvis dros mainc SeiZle-

ba gamoiyenon evropuli konvencia.221

Tu orive SemTxvevaSi (aRiarebs Tu ara saxelmwifo ev-

ropul konvencias saxelmwifos normatiul aqtad) sasamar-

Tloebi iyeneben evropul konvencias, maSin ra gansxvavebaa

im saxelmwifos, romelic aRiarebs evropul konvencias

qveynis kanonmdeblobis nawilad da im saxelmwifos Soris,

romelic mas aseTad ar aRiarebs?

gansxvaveba am saxelmwifoebs Soris arsebiTia. im sa-

xelmwifoebSi, romlebic aRiareben evropul konvencias

qveynis kanonmdeblobis nawilad, evropuli konvenciiT

gaTvaliswinebuli normebi erovnulma sasamarTloebma Se-

iZleba gamoiyenon, rogorc saqmis gadawyvetis samarTleb-

rivi safuZveli, anu am saxelmwifoTa sasamarTloebs SeuZ-

liaT, TavianT winaSe arsebuli saqme gadawyviton evropu-

li konvenciis safuZvelze. 

im saxelmwifoebSi, romlebSic evropuli konvencia

qveynis kanonmdeblobis nawilad ar aris aRiarebuli, sasa-

marTlosaTvis evropuli konvenciiT gaTvaliswinebuli

norma saqmis gadawyvetis samarTlebrivi safuZveli ver iq-

neba, radgan am saxelmwifoebSi evropuli konvencia ubra-

lod ar aris samarTlis wyaro. magram is faqti, rom am sa-

xelmwifoebSi evropuli konvencia ar aris Sidasaxelmwi-

foebrivi samarTlis wyaro, ar gamoricxavs evropuli kon-

venciiT gaTvaliswinebuli normebis gamoyenebas sasamar-

Tlo saqmis ganxilvis dros, rogorc erovnuli kanonmdeb-

lobiT gaTvaliswinebuli normis ganmartebis saSualebas.

aseTi saxelmwifos magaliTia didi britaneTi.222 didma

britaneTma 1998 wels miiRo `adamianis uflebaTa aqti~, ro-

melmac adamianis uflebaTa evropuli konvencia aRiara di-

di britaneTis kanonmdeblobis nawilad.223 didi britane-
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Tis `adamianis uflebaTa aqti~ ZalaSi Sevida 2000 wels. si-

tuacia did britaneTSi 2000 wlamde adasturebs imas, rom

evropuli konvencia SeiZleba ar iyos qveynis kanonmdeblo-

bis nawili, magram gamoiyenebodes rogorc kanonmdeblo-

biT gaTvaliswinebuli normis ganmartebis saSualeba.224

didi britaneTis sasamarTlo praqtika amas naTlad adas-

turebs.225 miuxedavad imisa, rom did britaneTSi evropuli

konvencia 2000 wlamdec (anu konvenciis kanonmdeblobis na-

wilad aRiarebamde) gamoiyeneboda, misi efeqti umniSvnelo

iyo. evropuli konvencia gamoiyeneboda mxolod maSin, ro-

desac kanonmdebloba bundovani an orazrovani iyo226 da

sasamarTloebi mas mxolod maSin mimarTavdnen, rodesac

ver xerxdeboda kanonmdeblobis normis gamoyeneba sasamar-

Tlo saqmis gadasawyvetad.227
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aseve aRsaniSnavia, rom evropul konvencias iyeneben

ara mxolod konvenciis monawile saxelmwifoebis sasamar-

Tloebi, aramed araevropul saxelmwifoTa sasamarTloe-

bic. evropul konvenciasa da evropuli sasamarTlos pre-

cedentul samarTals es sasamarTloebi iyeneben Sidasa-

xelmwifoebrivi kanonmdeblobis bundovani normebis swo-

ri ganmartebis uzrunvelsayofad.228

3.3. saWiroa Tu ara evropuli konvenciis 

gamoyeneba yvela sasamarTlo saqmeSi?

rogorc ukve aRiniSna, adamianis uflebaTa evropuli

konvencia saqarTvelos normatiuli aqtia, romelic SeiZ-

leba gamoyenebul iqnes sasamarTlo saqmis gadawyvetisaT-

vis. am TezisTan dakavSirebiT SeiZleba daisvas kiTxva: sa-

Wiroa Tu ara evropuli konvenciis gamoyeneba yvela sasa-

marTlo saqmeSi? es kiTxva SeiZleba kidev ufro dazus-

tdes: ra SemTxvevaSi aris saWiro evropuli konvenciis ga-

moyeneba sasamarTloSi? 

sasamarTlo saqmeebis ganxilvisas adamianis uflebaTa

saerTaSoriso xelSekrulebebis, maT Soris evropuli kon-

venciis, gamoyenebis ZiriTadi mizania pirTa uflebebisa da

Tavisuflebebis dacvis minimaluri standartis uzrunvel-

yofa. rogorc cnobilia, adamianis uflebaTa evropuli

konvencia adgens adamianis uflebaTa dacvis `minimalur

standartebs~.229 evropuli konvenciis 53-e muxlidan pir-

dapir gamomdinareobs, rom pirTa uflebebi ar unda iyos

daculi ufro dabali standartiT, vidre es gaTvaliswine-

bulia evropuli konvenciiT.

evropuli konvenciiT adamianis uflebaTa dacvis mi-

nimaluri standartis dadgena saxelmwifoebs ar zRudavs

imaSi, rom maT erovnuli kanonmdeblobiT gaiTvaliswinon
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adamianis uflebaTa dacvis ufro maRali standarti, anu

pirebs mianiWon uflebaTa da TavisuflebaTa dacvis uf-

ro myari garantiebi, vidre es dadgenilia evropuli kon-

venciiT. saqarTvelos kanonmdeblobisa da adamianis uf-

lebaTa evropuli konvenciis SedarebiTi analizidan

TvalnaTliv Cans, rom uamrav SemTxvevaSi Sidasaxelmwi-

foebrivi normatiuli aqtebi iTvaliswineben adamianis

uflebaTa dacvis ufro maRal standartebs, vidre evro-

puli konvencia.230

Tu evropuli konvencia adgens adamianis uflebaTa

dacvis minimalur standartebs, xolo qveynis kanonmdeb-

loba ufro maRali standartebiT icavs pirTa uflebebs,

aris Tu ara imis aucilebloba, rom sasamarTlo saqmis gan-

xilvis dros gamoyenebul iqnes adamianis uflebaTa evro-

puli konvencia? miuxedavad imisa, rom erovnul sasamar-

Tlos ar ekrZaleba evropuli konvenciis gamoyeneba arc

erT sasamarTlo saqmesTan dakavSirebiT, praqtikuli

TvalsazrisiT ar aris aucilebeli evropuli konvenciis

gamoyeneba im SemTxvevaSi, Tu Sidasaxelmwifoebrivi norma-

tiuli aqti (mag., kanoni) adamianis uflebaTa dacvis ufro

maRal standarts adgens, vidre evropuli konvencia. adami-

anis uflebaTa evropuli konvenciis gamoyenebas arsebiTi

mniSvneloba eqneba mxolod maSin, rodesac evropuli kon-

vencia adamianis uflebaTa dacvis ufro maRal standarts

adgens, vidre saqarTvelos Sidasaxelmwifoebrivi norma-

tiuli aqti. 

praqtikaSi arsebobs azrTa sxvaoba imasTan dakavSire-

biT, Tu ra SemTxvevaSi unda gamoiyenos saqarTvelos sasa-

marTlom adamianis uflebaTa saerTaSoriso xelSekrule-

ba. erTni Tvlian, rom adamianis uflebaTa saerTaSoriso

xelSekruleba unda gamoiyenon xelSekrulebasa da saqar-

Tvelos Sidasaxelmwifoebriv normatiul aqts (mag., ka-

nons) Soris koliziis SemTxvevaSi. sxvebis azriT, xelSek-

ruleba unda gamoiyenon aseve im SemTxvevaSi, rodesac

erovnuli sasamarTlos winaSe arsebuli davis sagani saer-

TaSoriso xelSekrulebiT regulirdeba. 
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saqarTvelos kanonmdebloba am sakiTxs araerTgvarov-

nad wyvets. saqarTvelos normatiuli aqtebis nawilSi miTi-

Tebulia, rom, Tu saqarTvelos saerTaSoriso xelSekru-

leba ewinaaRmdegeba saqarTvelos kanons, gamoiyeneba sa-

qarTvelos saerTaSoriso xelSekruleba. aseTi debulebe-

bi gaTvaliswinebulia rogorc konstituciis miRebamde,

ise konstituciis miRebis Semdeg gamocemul normatiul aq-

tebSi (ZiriTadad kanonebSi); meore mxriv, normatiuli aq-

tebis nawilSi, maT Soris kanonebSi `saqarTvelos saerTa-

Soriso xelSekrulebis Sesaxeb~ da `normatiuli aqtebis

Sesaxeb~ dadgenilia, rom saqarTvelos saerTaSoriso xel-

Sekruleba kanonmdeblobis nawilia da maTSi araferia mi-

TiTebuli saerTaSoriso xelSekrulebis gamoyenebaze mxo-

lod koliziis SemTxvevaSi. 

ramdenad damajerebelia xsenebuli poziciebi? 

pirveli pozicia, romlis Tanaxmad, adamianis ufleba-

Ta saerTaSoriso xelSekruleba mxolod koliziis Sem-

TxvevaSi unda gamoiyenon, mniSvnelovnad zRudavs saerTa-

Soriso xelSekrulebaTa gamoyenebas erovnul doneze, maT

Soris sasamarTlo saqmeebis ganxilvis dros. am poziciidan

gamomdinare, sasamarTlo ver gamoiyenebs saerTaSoriso

xelSekrulebas, maT Soris adamianis uflebaTa evropul

konvencias erovnul doneze saqmis gadawyvetis mizniT; me-

ore pozicia bevrad farToa. igi gulisxmobs davebis mowes-

rigebas ara mxolod maSin, rodesac saxezea kolizia, aramed

iseT SemTxvevebSic ki, rodesac evropuli konvencia gamoi-

yeneba Sidasaxelmwifoebriv normatiul aqtTan erTad, an

rodesac sasamarTlos winaSe arsebuli dava ar wesrigdeba

Sidasaxelmwifoebrivi normatiuli aqtiT. 

pirveli poziciis sisuste isaa, rom sasamarTlosaTvis

a priori SeuZlebelia koliziis arsebobis dadgena, Tu man ar

ganixila saerTaSoriso xelSekruleba. saerTaSoriso xel-

Sekrulebis ganxilvis gareSe sasamarTlo ver daadgens, ar-

sebobs Tu ara kolizia kanonsa da xelSekrulebas Soris. Tu

sasamarTlom Sidasaxelmwifoebriv normatiul aqtTan er-

Tad ar gaaanaliza adamianis uflebaTa evropuli konvencia

(da evropuli sasamarTlos precedentuli samarTali), mis-

Tvis SeuZlebeli iqneba koliziis arsebobis dadgena.

saqarTvelos konstituciis miRebis Semdgom periodSi

gamocemuli ZiriTadi normatiuli aqtebis suliskveTeba,

romlebic gansazRvraven saerTaSoriso xelSekrulebaTa
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rols saqarTvelos kanonmdeblobaSi,231 adasturebs, rom

kanonmdeblis ganzraxva iyo maqsimaluri xelis Sewyoba sa-

erTaSoriso xelSekrulebaTa gamoyenebisaTvis erovnul

doneze. AaseTi suliskveTeba pirdapir ewinaaRmdegeba mid-

gomas, romlis Tanaxmad, saerTaSoriso xelSekruleba unda

gamoiyenon mxolod koliziis SemTxvevaSi. 

zemoT dasmul kiTxvaze – saWiroa Tu ara evropuli

konvenciis gamoyeneba yvela sasamarTlo saqmis ganxilvi-

sas? – pasuxis gasacemad gasaTvaliswinebelia is garemoeba,

rom evropuli konvenciiT daculia mxolod SezRuduli

raodenobis uflebebi, xolo dava erovnul doneze SeiZle-

ba wamoiWras piris uflebebTan dakavSirebul nebismier sa-

kiTxze. erovnuli sasamarTlo ubralod ver gamoiyenebs

konvencias Tavis winaSe arsebul yvela sasamarTlo saqmis

ganxilvisas imis gamo, rom sadavo sakiTxi ubralod SeiZle-

ba ar wesrigdebodes evropuli konvenciiT. 

Tu evropuli konvencia awesrigebs sadavo sakiTxs, sa-

qarTvelos sasamarTlos nebismieri saqmis ganxilvisas SeuZ-

lia konvenciis gamoyeneba. sasamarTlos SeuZlia, Tavisi ga-

dawyvetileba daafuZnos saqarTvelos Sidasaxelmwifoeb-

riv normatiul aqtsa (mag., kanoni) da evropul konvenciaze. 

Tu saqarTvelos sasamarTlo Tavis gadawyvetilebas

iRebs kanoniTa da konvenciiT gaTvaliswinebuli analogiu-

ri Sinaarsis mqone normebis safuZvelze, evropuli konven-

ciis gamoyenebas aqvs umniSvnelo roli. Tu kanoniTa da

konvenciiT dadgenili qcevis wesebi analogiuria, romc ar

gamoiyenos sasamarTlom evropuli konvencia da Tavisi ga-

dawyvetileba daafuZnos mxolod kanonze, misi gadawyveti-

leba ar iqneba gansxvavebuli im gadawyvetilebisagan, ro-

melsac sasamarTlo miiRebda kanonTan erTad evropuli

konvenciis gamoyenebis SemTxvevaSi. sxva sityvebiT, Tu mxo-

lod kanonis gamoyenebis Sedegad miRebuli sasamarTlo ga-

dawyvetileba igive iqneba im gadawyvetilebisa, romlis mi-

saRebad sasamarTlom gamoiyena rogorc kanoni, ise konven-

cia, konvenciis gamoyenebas mieniWeba umniSvnelo, meorexa-

risxovani roli. am SemTxvevaSi kanonTan erTad konvenciis

gamoyenebiT erovnul sasamarTlos surs miRebuli gadaw-

yvetilebis marTebulobisa da samarTlianobis dasabuTeba
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imiT, rom am gadawyvetilebis misaRebad man ixelmZRvanela

ara mxolod Sidasaxelmwifoebrivi normatiuli aqtiT, ara-

med adamianis uflebaTa dacvis saerTaSoriso standarte-

biT.232

aseT SemTxvevaSi adamianis uflebaTa evropuli kon-

venciis gamoyenebas, ZiriTadad, fsiqologiuri mniSvnelo-

ba aqvs. Tu sasamarTlo saqmis gadasawyvetad, Sidasaxelmwi-

foebriv normatiul aqtTan erTad, iyenebs adamianis ufle-

baTa evropul konvencias, igi miRebul gadawyvetilebas ma-

tebs avtoritetulobas. Sidasaxelmwifoebriv normatiul

aqtTan erTad adamianis uflebaTa evropuli konvenciis (da

evropuli sasamarTlos precedentuli samarTlis) gamoye-

neba adasturebs imas, rom konkretuli sasamarTlo gadaw-

yvetileba damyarebulia ara mxolod saqarTvelos Sidasa-

xelmwifoebriv normatiul aqtze (mag., kanonze an kodeq-

sze), aramed adamianis uflebaTa evropul konvenciazec.

naklebad savaraudoa, procesis mxarem eWvi Seitanos imaSi,

rom adamianis uflebaTa evropuli konvencia araefeqtia-

nad icavs mis uflebebs. 

amdenad, adamianis uflebaTa evropuli konvenciis ga-

moyeneba sasamarTlos mier mniSvnelovania im SemTxvevaSi,

Tu aseTi gamoyenebis Sedegad sasamarTlo miiRebs gadaw-

yvetilebas, romelsac igi ver miiRebda mis gamouyeneblad.

sxva sityvebiT, konvenciis gamoyenebis samarTlebrivi

efeqti maSin aris didi, Tu misi gamoyenebis Sedegad sasa-

marTlo uzrunvelyofs piris uflebaTa dacvas ufro maRa-

li standartiT, vidre aseTi dacva uzrunvelyofili iqne-

boda mxolod Sidasaxelmwifoebrivi normatiuli aqtis sa-

fuZvelze.

aRniSnulidan gamomdinareobs, rom mniSvnelovania Tu

ara Sidasaxelmwifoebriv normatiul aqtTan erTad adamia-

nis uflebaTa evropuli konvenciis gamoyeneba konkretul

sasamarTlo saqmesTan dakavSirebiT, SeiZleba dadgindes

Semdeg kiTxvaze pasuxis gacemiT: Sidasaxelmwifoebriv

normatiul aqtTan erTad evropuli konvenciis gamoyene-

bis SemTxvevaSi miiRebs Tu ara saqarTvelos sasamarTlo

iseT gadawyvetilebas, romelsac is ver miiRebda konvenci-

is gamoyenebis gareSe? 
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konvenciis gamoyeneba mniSvnelovania koliziis Sem-

TxvevaSi saqarTvelos Sidasaxelmwifoebriv normatiul aq-

tsa da konvencias Soris. Tu kanonsa da konvencias Soris

koliziis SemTxvevaSi sasamarTlom gamoiyena konvencia,

radgan kanoniT dadgenili adamianis uflebaTa standarti

ewinaaRmdegeba konvenciiT dadgenil standarts, maSin kon-

venciis gamoyenebas eqneba mniSvnelovani samarTlebrivi

Sedegi: piris ufleba uzrunvelyofili iqneba ufro maRa-

li standartiT, vidre aris is standarti, romelic gaTva-

liswinebulia kanoniT.

konvenciis gamoyeneba aseve mniSvnelovania Sidasaxel-

mwifoebrivi normatiuli aqtis swori ganmartebisaTvis. 

3.4. adamianis uflebaTa evropuli 

konvenciis gamoyenebis iniciativa 

mieniWeba Tu ara adamianis uflebaTa evropul konven-

cias raime roli sasamarTlo saqmeTa ganxilvisas, damoki-

debulia imaze, gamoiyeneben Tu ara mas sasamarTloSi. 

SeiZleba Tu ara, rom adamianis uflebaTa evropuli

konvenciis gamoyenebis iniciativa momdinareobdes proce-

sis mxareebisagan? 

imis gaTvaliswinebiT, rom adamianis uflebaTa evro-

puli konvencia saqarTvelos normatiuli aqtia, mxareebi

Tavisufalni arian, daeyrdnon saerTaSoriso xelSekrule-

bas, maT Soris adamianis uflebaTa evropul konvencias, sa-

samarTlo saqmis ganxilvis dros. procesis mxareebs ufle-

ba aqvT, evropuli konvenciis safuZvelze daasabuTon Ta-

vianTi pozicia da amtkicon, rom dairRva konvenciiT maT-

Tvis miniWebuli uflebebi. amdenad, evropuli konvenciis

gamoyenebis iniciatori SeiZleba iyos procesis mxare. 

evropuli konvenciis gamoyenebis iniciativasTan da-

kavSirebiT gansaxilvelia sxva sakiTxic: valdebulia Tu

ara sasamarTlo, gamoiyenos evropuli konvencia saqmis ga-

dasawyvetad, Tu mxareebi ar iSvelieben mas? 

evropul saxelmwifoTa gamocdilebidan gamomdinare,

am kiTxvis pasuxi ZiriTadad damokidebulia imaze, sasamar-

Tlo ixilavs sisxlis samarTlis Tu samoqalaqo/adminis-
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traciul saqmes. miuxedavad aRniSnulisa, evropuli saxel-

mwifoebis sasamarTloebi TavianT praqtikaSi aseve xel-

mZRvaneloben principiT jura novit curia (prezumfcia, rom sa-

samarTlom icis kanonebi), romlis Tanaxmad, sasamarTlo ar

aris damokidebuli mxolod mxareTa poziciaze, Tu romeli

samarTlebrivi aqti unda iqnes gamoyenebuli sasamarTlo

saqmis gadasawyvetad. sasamarTlos, rogorc arbitrs, SeuZ-

lia daeyrdnos normatiul aqts, romelsac ar iSveliebs

procesis mxare. amdenad, sasamarTlo ar aris srulad damo-

kidebuli mxareTa argumentebze.

sasamarTlos aqtiurobis xarisxi iseTi normatiuli

aqtis gamoyenebisas, romelsac ar iSveliebs procesis mxa-

re, gansxvavdeba imis mixedviT, ganixileba sisxlis samar-

Tlis Tu samoqalaqo/administraciuli saqme. sisxlis sa-

marTlis saqmesTan dakavSirebiT aRsaniSnavia, rom, miuxe-

davad imisa, eyrdnoba Tu ara gansasjeli adamianis ufleba-

Ta evropul konvencias Tavisi poziciis marTebulobis da-

sasabuTeblad, sasamarTlos aqvs ara mxolod ufleba, ara-

med ekisreba valdebulebac, gamoiyenos evropuli konven-

cia sasamarTlo saqmis gadasawyvetad, Tu Tvlis, rom kon-

venciis gamoyeneba xels Seuwyobs saqmeze WeSmaritebis

dadgenas. 

sailustraciod SeiZleba ucxoelis eqstradiciis ma-

galiTis moSvelieba. Tu saqarTvelos sasamarTlos aqvs eW-

vis sakmarisi safuZveli, rom es ucxoeli eqstradiciis Sem-

TxvevaSi daeqvemdebareba wamebas an arahumanur mopyrobas,

an sasjels, rac arRvevs evropuli konvenciis me-3 muxls,

miuxedavad imisa, daeyrdno Tu ara es piri evropul konven-

cias, kerZod ki mis me-3 muxls, sasamarTlom unda akrZalos

misi eqstradicia sxva saxelmwifoSi (anu unda gaauqmos

brZaneba misi eqstradiciis Sesaxeb). 

rac Seexeba samoqalaqo/administraciul saqmes, sasa-

marTlos roli nawilobriv gansxvavdeba sisxlis samar-

Tlis saqmeSi misi rolisagan. sasamarTlo SedarebiT pasi-

ur rols asrulebs samarTalwarmoebis procesSi. igi mniS-

vnelovnad aris damokidebuli mxareebis argumentebze. sa-

qarTvelos samoqalaqo saproceso kodeqsis me-4 muxlis

pirveli nawilis Tanaxmad: `[...] mxareebi sargebloben Tana-

bari uflebebiTa da SesaZleblobebiT, daasabuTon Tavian-

Ti moTxovnebi, uaryon an gaaqarwylon meore mxaris mier wa-

moyenebuli moTxovnebi, mosazrebebi Tu mtkicebulebebi.
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mxareebi TviTonve gansazRvraven, Tu romeli faqtebi unda

daedos safuZvlad maT moTxovnebs an romeli mtkicebule-

bebiT unda iqnes dadasturebuli es faqtebi.~ Tumca sasa-

marTlos roli samoqalaqo saqmesTan dakavSirebiT ar unda

iqnes imgvarad gagebuli, rom sasamarTlo srulad damoki-

debulia mxareTa poziciaze. 

zogadad SeiZleba aRiniSnos, rom sasamarTlosaTvis

ar unda iyos gadamwyveti, daeyrdno Tu ara procesis

erT-erTi mxare adamianis uflebaTa evropul konvencias.

sasamarTlom Tavisi iniciativiT unda gamoiyenos evro-

puli konvencia, Tu Tvlis, rom xelSekrulebis gamoyene-

ba xels Seuwyobs saqmeze WeSmaritebis dadgenas.233 samar-

Tliani sasamarTlos principidan gamomdinareobs, rom,

miuxedavad sasamarTlo saqmisa, Tu konkretul saqmesTan

dakavSirebiT evropulma konvenciam da evropuli sasa-

marTlos precedentulma samarTalma SeiZleba dadebiTi

wvlili Seitanos sasamarTlos mier obieqturi gadawyve-

tilebis miRebaSi, sasamarTlom mainc unda gamoiyenos

konvencia da evropuli sasamarTlos precedentuli sa-

marTali, miuxedavad imisa, moiSvelies Tu ara procesis

mxareebma evropuli konvencia da evropuli sasamarTlos

precedentuli samarTali.234

gaumarTlebelia sasamarTlos mxridan am sakiTxisadmi

wminda formaluri midgoma. Tundac samoqalaqo saqmesTan

dakavSirebiT, sasamarTlos pozicia ar iqneba marTebuli,

Tu, miuxedavad imisa, rom, sasamarTlos azriT, mxaris mier

konvenciis moSveliebis SemTxvevaSi is gansxvavebulad ga-

dawyvetda saqmes, sasamarTlom gadawyvetilebis miRebisas

ar gaiTvaliswina evropuli konvencia da evropuli sasa-

marTlos precedentuli samarTali im formaluri mizezis

gamo, rom mxarem ar daasabuTa Tavisi pozicia evropuli

konvenciiT.

aRsaniSnavia, rom advokatebs eniWebaT mniSvnelovani

roli saqarTvelos sasamarTloebis mier saerTaSoriso

xelSekrulebaTa, maT Soris adamianis uflebaTa evropuli
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konvenciis, gamoyenebis stimulirebaSi.235 Tu advokati Ta-

visi poziciis dasasabuTeblad daeyrdnoba evropul kon-

vencias da evropuli sasamarTlos precedentul samar-

Tals, bevrad didia imis albaToba, rom sasamarTlo ganixi-

lavs maT da saqmes gadawyvets konvenciisa da precedentu-

li samarTlis gaTvaliswinebiT. advokatis aqtiuri roli

evropuli konvenciisa da evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebiT Tavisi poziciis dasabu-

TebaSi sadReisod gansakuTrebiT mniSvnelovania, radgan

saqarTvelos mosamarTleebis didi nawili jerjerobiT

sakmarisad kargad ar icnobs evropul konvencias da evro-

puli sasamarTlos precedentul samarTals.

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis moSveliebisas advokatebma unda gaiTvalis-

winon fsiqologiuri faqtoric. Tu advokati Tavisi pozici-

is dasasabuTeblad, zogadad, konkretul precedentze miTi-

Tebis gareSe, ganacxadebs, rom misi poziciis marTebulobas

amtkicebs adamianis uflebaTa evropuli sasamarTlos pre-

cedentuli samarTali, savaraudoa, sasamarTlo ar daiwyebs

evropuli sasamarTlos mTeli precedentuli samarTlis

Seswavlas imis aRmosaCenad, Tu romeli precedenti (prece-

dentebi) moiSvelia advokatma; meore mxriv, Tu advokatma mi-

uTiTa konkretul precedentze (precedentebze), romliTac

asabuTebs Tavis pozicias, bevrad didia imis albaToba, rom

mosamarTle moiZiebs da gaaanalizebs evropuli sasamar-

Tlos precedentebs, romelTa gamoyenebac Tavidan aacilebs

mosamarTles iseTi gadawyvetilebis miRebas, romelic ewina-

aRmdegeba adamianis uflebaTa dacvis evropul standartebs. 

daskvnis saxiT SeiZleba aRiniSnos, rom saqarTvelos

sasamarTloebs aqvT ara mxolod ufleba, aramed ekisrebaT

valdebulebac, gamoiyenon adamianis uflebaTa evropuli

konvencia sisxlis samarTlis saqmeebTan dakavSirebiT, sa-

moqalaqo saqmeebis mimarTac ki sasamarTlos roli Sedare-

biT SezRudulia. sasamarTlos aqvs ufleba, magram ar aris

valdebuli, gamoiyenos adamianis uflebaTa evropuli kon-

vencia samoqalaqo saqmis ganxilvisas. samoqalaqo saqmeeb-

Tan dakavSirebiT sasamarTloebis SedarebiT pasiuri roli
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ar unda iqnes imgvarad gagebuli, TiTqos im SemTxvevaSic

ki, Tu sasamarTlos azriT konvenciis gamoyeneba xels Seuw-

yobs saqmeze WeSmaritebis dadgenas, imis gamo, rom mxare ar

daeydno konvencias, sasamarTlom ar unda gamoiyenos igi. 

3.5. sasamarTlo gadawyvetilebaTa 

dasabuTeba evropuli konvenciiT 

erovnuli sasamarTlos mier evropuli konvenciis ga-

moyeneba mWidrod ukavSirdeba sasamarTlo gadawyvetile-

baTa dasabuTebis sakiTxs. 

gadawyvetilebaSi unda daasabuTos Tu ara erovnulma

sasamarTlom Tavisi pozicia im argumentebis mimarT, rom-

lebsac mxareebi amyareben evropul konvenciasa da evropu-

li sasamarTlos precedentul samarTlze?

zogadad evropul saxelmwifoTa praqtika gansxvavde-

ba sasamarTlo gadawyvetilebaTa dasabuTebis xarisxis

TvalsazrisiT. zogierTi saxelmwifos erovnuli sasamar-

Tlo asabuTebs gadawyvetilebaTa detalebsac ki. sxva sa-

xelmwifoebSi damkvidrda sasamarTlo gadawyvetilebaTa

SedarebiT lakoniurad dasabuTebis praqtika.236 erTsa da

imave saxelmwifoSi aseve gansxvavdeba sasamarTlo praqti-

ka gadawyvetilebaTa dasabuTebis TvalsazrisiT sasamar-

Tlo saqmisa (sisxlis, samoqalaqo, administraciuli) da sa-

samarTlo instanciis mixedviT.237

miuxedavad aseTi gansxvavebisa, evropul saxelmwifo-

Ta kanonmdebloba da/an praqtika adgens, rom sasamarTlo

gadawyvetilebam dasabuTebis minimaluri moTxovna mainc

unda daakmayofilos. erovnulma sasamarTlom unda ganixi-

los is argumentebi, maT Soris evropul konvenciasa da ev-

ropuli sasamarTlos precedentul samarTalze damyarebu-

li, romlebiTac mxareebi asabuTeben TavianT poziciebs da

unda gamoxatos Tavisi Sexeduleba am argumentebis mimarT. 
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Tu mxare Tavisi poziciis dasasabuTeblad iSveliebs ev-

ropul konvenciasa da evropuli sasamarTlos precedentul

samarTals, erovnulma sasamarTlom unda gaaanalizos sasamar-

Tlo saqme am argumentebis mixedviT. man ar unda ugulebelyos

es argumentebi. sasamarTlom Tavis gadawyvetilebaSi SeiZleba

gaaqarwylos wamoyenebuli argumentebi, mxari dauWiros maT, an

uaryos evropuli konvenciis normis iseTi ganmarteba, romel-

sac mxare asabuTebs konvenciis safuZvelze. mxaris Sexeduleba

ama Tu im normis ganmartebis Sesaxeb SeiZleba gansxvavdebodes

sasamarTlos ganmartebisagan. gadawyvetilebaSi sasamarTlom

unda gamoxatos Tavisi pozicia, SeiZleba Tu ara konkretul

davaSi evropuli konvenciisa da evropuli sasamarTlos pre-

cedentuli samarTlis gamoyeneba, unda daasabuTos, ratom

iyenebs an ar iyenebs igi am normebs saqmis gadasawyvetad.238 sa-

samarTlo gadawyvetilebis dasabuTebis moTxovna ar unda iq-

nes imgvarad gagebuli, rom sasamarTlom procesis dros ga-

moTqmul yvela arguments detalurad unda gasces pasuxi sasa-

marTlo gadawyvetilebaSi. sasamarTlosaTvis aseTi moTxovnis

daweseba aragonivruli iqneboda. miuxedavad amisa, Tu proce-

sis mxare Tavis pozicias asabuTebs or samarTlebriv aqtze

(mag., kanonsa da evropul konvenciaze) dayrdnobiT, sasamar-

Tlom Tavis gadawyvetilebaSi unda imsjelos orive aqtze.

Tu advokati sasamarTlo saqmesTan dakavSirebiT daey-

rdno adamianis uflebaTa evropuli konvenciis erT-erT

muxls da miuTiTa, rogor ganimarteba es muxli evropuli

sasamarTlos precedentuli samarTliT, erovnulma sasa-

marTlom unda daasabuTos Tavisi pozicia gadawyvetileba-

Si, eTanxmeba Tu ara igi advokatis mier konvenciaze damya-

rebul argumentebs. Tu sasamarTlo ar eTanxmeba aseT ar-

gumentebs, man unda daasabuTos is mizezebi, romelTa ga-

moc igi ar eTanxmeba advokatis pozicias. sasamarTlom Se-

iZleba miuTiTos, rom konvenciis es muxli ar gamoiyeneba am

saqmesTan dakavSirebiT, radgan misi regulirebis sfero

gansxvavdeba, an – rom advokati arasworad ganmartavs ev-

ropuli konvenciis konkretuli muxlis Sinaarss. 

aRniSnulidan gamomdinare, erovnul sasamarTlos ar Se-

uZlia, ubralod ugulebelyos mxaris mier moSveliebuli
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norma imis dasabuTebis gareSe, ratom ar SeiZleba misi gamoye-

neba am konkretul saqmesTan dakavSirebiT. ra Tqma unda, es am-

Zimebs mosamarTlis tvirTs, magram am tvirTis Semsubuqeba ar

unda moxdes samarTlianobis principis (risi gamovlinebac

aris sasamarTlo gadawyvetilebaTa dasabuTeba) xarjze.239 sa-

samarTlos valdebuleba – daasabuTos Tavisi pozicia mxaris

mier gamoTqmul argumentebTan dakavSirebiT, ar gansxvavdeba

sasamarTlos valdebulebisagan – daasabuTos Tavisi pozicia

im argumentebTan dakavSirebiT, romelTac mxare afuZnebs Si-

dasaxelmwifoebriv normatiul aqtze (mag., kanonze).

sasamarTlo gadawyvetilebis dasabuTebis xarisxi

calkeuli mosamarTlis midgomazea damokidebuli. SeuZle-

belia raime mkacri formaluri moTxovnebis daweseba sasa-

marTlo gadawyvetilebaTa dasabuTebis detalurobasTan

dakavSirebiT. gadawyvetilebis dasabuTebis xarisxi indi-

vidualuri Sefasebis sakiTxia. Tu erT mosamarTles kon-

kretuli sasamarTlo gadawyvetilebis dasabuTebulobaSi

eWvic ki ar epareba, meore mosamarTlem es gadawyvetileba

SeiZleba arasakmarisad dasabuTebulad CaTvalos. ueWve-

lia, sasamarTlo gadawyvetilebam dasabuTebulobis mini-

maluri moTxovna unda daakmayofilos. winaaRmdeg SemTxve-

vaSi sasamarTlo gadawyvetileba ar iqneba samarTliani. sa-

samarTlo gadawyvetilebaTa dasabuTebulobis lakoniu-

robas Tavisi farglebi unda hqondes.

sasamarTlo gadawyvetilebis dasabuTebis aucileblo-

bis moTxovna pirdapir dadgenilia saqarTvelos normatiu-

li aqtebiT. magaliTad, `saqarTvelos sakonstitucio sasa-

marTlos Sesaxeb~ organuli kanonis 43-e muxlis me-7 punqti

iTvaliswinebs, rom `sakonstitucio sasamarTlos gadawyve-

tileba, ganCineba da daskvna dasabuTebuli unda iyos.~240

`sakonstitucio samarTalwarmoebis Sesaxeb~ saqarTvelos

kanonis 30-e muxlis Tanaxmad, `sakonstitucio sasamarTlos

gadawyvetileba an daskvna unda iyos dasabuTebuli~.241
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sasamarTlom gadawyvetilebis samotivacio nawilSi

aucileblad unda miuTiTos is motivebi, romelTa gamoc

sasamarTlo uaryofs mxaris mosazrebebs. sasamarTlo ga-

dawyvetilebaSi amis miTiTeba pirdapir gaTvaliswinebulia

`sakonstitucio samarTalwarmoebis Sesaxeb~ kanonis 32-e

muxliT, romelic adgens, rom sakonstitucio sasamarTlos

gadawyvetilebis an daskvnis samotivacio nawilSi unda aRi-

niSnos `motivebi, romlebiTac sakonstitucio sasamarTlo

uaryofs sawinaaRmdego mosazrebas, mtkicebulebas.~

sasamarTlo gadawyvetilebis dasabuTebis moTxovna

gamomdinareobs ara mxolod sasamarTloebis saqmianobis

maregulirebeli normatiuli aqtebidan, aramed aseve sa-

marTlis zogadi principebidan. sasamarTlos valdebule-

ba, daasabuTos Tavisi gadawyvetileba, gamomdinareobs sa-

marTliani sasamarTlos bunebidan.

sasamarTlo gadawyvetilebis dasabuTebaSi Tavisi

wvlili SeiZleba advokatebmac Seitanon. TavianTi poziciis

dasasabuTeblad advokatebma ara mxolod unda moiSvelion

evropuli konvencia da evropuli sasamarTlos preceden-

tuli samarTali, aramed daasabuTon, ratom unda miiRos

erovnulma sasamarTlom evropuli sasamarTlos msgavsi ga-

dawyvetileba. advokatma erovnul sasamarTlos unda gaac-

nos evropuli sasamarTlos precedenti (precedentebi)

msgavs saqmeebze, axsnas evropuli sasamarTlos gadawyveti-

lebaTa garemoebebi da daasabuTos misi (maTi) misadageba

erovnuli sasamarTlos winaSe gansaxilveli saqmis mimarT. 

3.6. adamianis uflebaTa SezRudvis 

marTlzomierebis dadgena evropuli

konvenciiT gaTvaliswinebuli 

pirobebis mixedviT

adamianis uflebaTa evropuli konvenciis saqarTve-

los kanonmdeblobis nawilad aRiarebis Sedegia ara mxo-

lod is, rom fizikur da iuridiul pirebs SeuZliaT daic-

van TavianTi uflebebi da Tavisuflebebi konvenciis sa-

fuZvelze, aramed isic, rom saqarTvelos sasamarTloebma
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unda ixelmZRvanelon adamianis uflebaTa SezRudvis mar-

Tlzomierebis Sefasebis im kriteriumebiT, romlebic gaT-

valiswinebulia evropuli konvenciiT. 

rogorc ukve aRiniSna, adamianis uflebaTa evropu-

li konvencia iTvaliswinebs saxelmwifos uflebas, gar-

kveul SemTxvevaSi marTlzomierad SezRudos konvenci-

iT gaTvaliswinebuli uflebebi. ZiriTadad aseTi ufle-

bebis SezRudvis SesaZlebloba gaTvaliswinebulia kon-

venciis me-8-me-11 muxlebiT (piradi da ojaxuri cxovre-

bis pativiscemis ufleba; azris, sindisisa da religiis

Tavisufleba; gamoxatvis Tavisufleba; Sekrebisa da ga-

erTianebis Tavisufleba), kerZod ki am muxlebis me-2 pun-

qtebiT, romlebic gansazRvraven xsenebuli uflebebis

SezRudvis pirobebs. 

saxelmwifos aqvs ufleba, SezRudos konvenciis me-8-

me-11 muxlebiT gaTvaliswinebuli uflebebi, Tu aseTi Sez-

Rudva: a) aris kanonis Sesabamisad, an kanoniT gaTvaliswine-

buli;242 b) emsaxureba kanonier mizans (mag., erovnuli uSiS-

roebis, teritoriuli mTlianobis an sazogadoebrivi

usafrTxoebis interesebi, uwesrigobis an danaSaulis Tavi-

dan acileba, janmrTelobis an zneobis dacva) da g) aucile-

belia demokratiul sazogadoebaSi.

adamianis uflebaTa evropuli sasamarTlo am pirobe-

bis safuZvelze afasebs, marTlzomieria Tu ara saxelmwi-

fos mier adamianis uflebaTa SezRudva. zustad am pirobe-

bis safuZvelze unda Seafason erovnulma sasamarTloebma

adamianis uflebaTa SezRudvis marTlzomiereba.

mizanSewonilia TiToeuli pirobis ufro detaluri

ganxilva im meTodologiuri Tanamimdevrobis mixedviT,

romelsac iyenebs adamianis uflebaTa evropuli sasamar-

Tlo adamianis uflebaTa SezRudvis marTlzomierebis Se-

fasebisas.
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a) evropuli konvenciis me-8-me-11 muxlebiT ganmtkice-

buli uflebebis SezRudvis marTlzomierebis Sefasebisas

erovnulma sasamarTlom (evropuli sasamarTlos msgavsad)

unda daadginos, iTvaliswinebs Tu ara saqarTvelos kanon-

mdebloba am uflebis SezRudvas, anu daSvebulia Tu ara am

uflebis SezRudva saqarTvelos kanonmdeblobiT. niSan-

doblivia, rom `kanoni~ evropuli konvenciis mniSvnelobiT

gvarovnuli cnebaa da gulisxmobs normatiuli xasiaTis

aqts.243

imis Sefasebisas, akmayofilebs Tu ara `kanoni~ evropu-

li konvenciis moTxovnebs, erovnulma sasamarTlom unda

gaiTvaliswinos evropuli sasamarTlos saqme sandi Taimsi

gaerTianebuli samefos winaaRmdeg (Sunday Times v. the

United Kingdom). am saqmesTan dakavSirebiT evropulma sasa-

marTlom daadgina, rom kanoni: a) unda iyos xelmisawvdomi

pirisaTvis, raTa mas hqondes warmodgena, Tu ra samarTleb-

rivi normebi gamoiyeneba aseT garemoebaSi da b) unda iyos

sakmarisi sicxadiT formulirebuli, raTa pirs hqondes

Tavisi moqmedebis regulirebis SesaZlebloba. kerZod, mas

unda hqondes SesaZlebloba, gonivrulobis farglebSi gan-

Wvritos is Sedegebi, romlebic mis moqmedebas SeiZleba

mohyves.244

saqmeze – klasi germaniis winaaRmdeg (Klass v. Ger-

many), romelic exeboda saxelmwifo uSiSroebis interese-

bisaTvis saidumlo satelefono mosmenas, evropulma komi-

siam da sasamarTlom miuTiTes, rom adamianis uflebis Sez-

RudvisaTvis sakmarisi ar aris zogadi samarTlebrivi sa-

fuZvlis arseboba, aramed aucilebelia, kanonmdeblobam

konkretulad gaiTvaliswinos uflebis SezRudvis pirobe-

bi da procedurebi.245 saqmis – melouni gaerTianebuli sa-

mefos winaaRmdeg (Malone v. the United Kingdom), romelic

aseve satelefono mosmenas exeboda, – ganxilvisas evro-

pulma sasamarTlom kidev ufro daazusta termin `kanonis~

118

243 H. Schermers, The Netherlands, in: The Effect of Treaties in Domestic Law, F.
Jacobs & S. Roberts (Eds.), 1987, 117.

244 sandi Taimsi gaerTianebuli samefos winaaRmdeg (Sunday Times v. the
United Kingdom), 1979 wlis 26 aprili, Series A, no. 30, 49-e punqti;

aseve ix. evropuli sasamarTlos SedarebiT axali saqme – petra

rumineTis winaaRmdeg (Petra v. Romania), 1998 wlis 23 seqtemberi, 37-e

punqti.

245 klasi germaniis winaaRmdeg (Klass v. Germany), 1978 wlis 6 seqtemberi,

Series A, no. 28, 43-e punqti. 



mniSvneloba. man miuTiTa, rom evropuli konvenciis me-8

muxlis obieqtidan da miznidan gamomdinare, Sidasaxelmwi-

foebriv kanonmdeblobaSi unda arsebobdes sajaro xeli-

suflebis mier konvenciis me-8 muxlis pirveli punqtiT

gaTvaliswinebul uflebaTa aramarTlzomieri SezRudvi-

sagan samarTlebrivi dacvis meqanizmi. sasamarTlom aseve

miuTiTa, rom gansakuTrebiT maSin, rodesac aseTi Ronis-

Ziebebi tardeba saidumlod, didia aramarTlzomieri moq-

medebis riski.246

saqmis – kruslini safrangeTis winaaRmdeg (Kruslin v.
France), romelic aseve satelefono mosmenas exeboda, mos-

menasTan dakavSirebiT safrangeTis kanonmdeblobiT gaTva-

liswinebuli samarTlebrivi safuZveli sasamarTlom ara-

sakmarisad konkretulad CaTvala, radgan kanoni ar uTi-

Tebda, Tu ra farglebsa da pirobebSi tardeba aseTi Ronis-

Ziebebi. evropulma sasamarTlom aRniSna, rom satelefono

saubrebis mosmena pirad cxovrebaSi mniSvnelovani Carevaa

da, Sesabamisad, unda emyarebodes kanons, romelic gansa-

kuTrebiT detaluria.247

b) Tu erovnulma sasamarTlom daadgina, rom adamia-

nis uflebaTa SezRudva gaTvaliswinebulia kanoniT, igi

unda Seudges Semdegi sakiTxis ganxilvas: isaxavs Tu ara

adamianis uflebaTa SezRudva evropuli konvenciis me-

8–me-11 muxlebis me-2 punqtebiT gaTvaliswinebul erT-

erT kanonier mizans? adamianis uflebaTa evropuli kon-

venciis me-8–me-11 muxlebiT gaTvaliswinebuli miznebi,

romelTa misaRwevad SeiZleba SeizRudos adamianis ufle-

bebi, gansxvavdeba. aseT mizans ganekuTvneba erovnuli

uSiSroebis, teritoriuli mTlianobis an sazogadoebrivi

usafrTxoebis interesebi, uwesrigobis an danaSaulis Ta-

vidan acileba, janmrTelobis an zneobis dacva, sxvaTa re-

putaciis an uflebaTa dacva, saidumlo informaciis gam-

JRavnebis Tavidan acileba, sasamarTlo xelisuflebis av-

toritetisa da miukerZoeblobis SenarCuneba da sxva. ma-

galiTad, saxelmwifom SeiZleba amtkicos, rom msjavrde-

bulTa mimoweris ufleba izRudeba danaSaulis Tavidan

asacileblad.
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miznebis CamonaTvali, romelTa misaRwevad SeiZleba

SeizRudos konvenciis me-8–me-11 muxlebiT gaTvaliswine-

buli uflebebi, amomwuravia.248 Sesabamisad, saxelmwifos

ekrZaleba evropuli konvenciis me-8–me-11 muxlebiT gaTva-

liswinebuli uflebebis SezRudva sxva miznebiT, romlebic

ar aris gaTvaliswinebuli konvenciiT. am muxlebiT gan-

mtkicebuli uflebebis SezRudva sxva miznebiT, romlebic

ar aris am muxlebiT gaTvaliswinebuli, pirdapir ikrZale-

ba evropuli konvenciis me-18 muxliT. 

erovnulma sasamarTlom unda daadginos, emsaxureba

Tu ara adamianis uflebis SezRudva konvenciis Sesabamisi

muxliT gaTvaliswinebuli miznis miRwevas. 

g) konvenciis me-8-me-11 muxlebiT gaTvaliswinebuli

uflebebis SezRudvis mesame pirobasTan dakavSirebiT

erovnulma sasamarTlom unda daadginos, aucilebelia

Tu ara adamianis uflebaTa SezRudva demokratiul sazo-

gadoebaSi. 

erovnulma sasamarTlom unda Seafasos, adamianis

uflebaTa SezRudva, romelic emsaxureba konkretul mi-

zans, ganpirobebulia Tu ara `mwvave sazogadoebrivi sa-

WiroebiT~, ramac gamoiwvia saxelmwifos mier adamianis

uflebis SezRudvis aucilebloba. saxelmwifos mier ga-

tarebuli RonisZieba, romelic mimarTulia konvenciis

me-8–me-11 muxlebiT gaTvaliswinebuli adamianis ufle-

baTa SezRudvisaken, mwvave sazogadoebrivi saWiroebis

proporciuli (Tanazomieri) unda iyos.249 niSandoblivia,

evropulma sasamarTlom Tavis precedentul samarTalSi

araerTxel miuTiTa, rom saxelmwifos aqvs garkveuli Ta-

visufleba imis SefasebisaTvis (`Tavisufali Sefasebis

farglebi~), aucilebelia Tu ara konkretuli RonisZie-

bis gatareba konvenciiT gaTvaliswinebuli miznis misaR-

wevad.250

evropuli konvenciis me-8-me-11 muxlebis SezRudvis

marTlzomierebis dasadgenad erovnulma sasamarTlom pa-

suxi unda gasces Semdeg kiTxvebs:
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A Case Law Study, 1992, 249-252. 



a) exeba Tu ara adamianis uflebaTa SezRudva me-8-me-

11 muxlebis pirveli punqtebiT mowesrigebul sa-

kiTxebs?

b) iTvaliswinebs Tu ara qveynis kanonmdebloba am

SezRudvas?

g) gaTvaliswinebulia Tu ara am muxlebis me-2 punqte-

biT is miznebi (mag.: erovnuli uSiSroebis an sazo-

gadoebrivi usafrTxoebis interesebi, janmrTelo-

bis an zneobis dacva), romelTa gamoc izRudeba

adamianis uflebebi?

d) ganpirobebulia Tu ara es SezRudva mwvave sazoga-

doebrivi saWiroebiT?

CamoTvlil yvela kiTxvaze dadebiTi pasuxi unda gai-

ces, raTa marTlzomierad CaiTvalos adamianis uflebaTa

SezRudva. 

saqarTvelos sasamarTlom gansakuTrebuli yuradRe-

ba unda gaamaxvilos a) punqtze – exeba Tu ara adamianis uf-

lebaTa SezRudva me-8-me-11 muxlebis pirveli punqtebiT

mowesrigebul sakiTxebs, anu daculia Tu ara sadavo ufle-

ba evropuli konvenciiT. 

am kiTxvaze pasuxis sworad gacema imitom aris mniSvne-

lovani, rom, Tu erovnulma sasamarTlom miiCnia, sadavo uf-

leba ar aris daculi konvenciis me-8-me-11 muxlebiT, am uf-

lebis marTlzomierebas sasamarTlo ar Seafasebs zemoaRniS-

nuli sami pirobis mixedviT. aRniSnul kiTxvaze uaryofiTi

pasuxis arasworad gacemis mizezia is, rom mxolod konvenci-

is debulebaTa gacnobis Sedegad erovnulma sasamarTlom Se-

iZleba daaskvnas – konvenciiT ar regulirdeba sadavo ufle-

ba, radgan is pirdapir ar aris gaTvaliswinebuli konvenciiT.

Tu erovnulma sasamarTlom ar ganixila evropuli sasamar-

Tlos precedentuli samarTali konvenciis Sesabamis mux-

lTan dakavSirebiT, didia albaToba, erovnulma sasamar-

Tlom daaskvnas, rom sadavo ufleba ar regulirdeba evropu-

li konvenciiT. erovnulma sasamarTlom konvenciasTan er-

Tad unda ganixilos evropuli sasamarTlos precedentuli

samarTali, romelic ganmartavs konvenciis debulebaTa Sina-

arssa da maTi gamoyenebis sferos, rac sasamarTlos miscems

saSualebas, sworad Seafasos, regulirdeba Tu ara sadavo

ufleba evropuli konvenciis me-8-me-11 muxlebiT. 

Tu evropuli konvenciisa da evropuli sasamarTlos

precedentuli samarTlis safuZvelze erovnulma sasamar-
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Tlom daadgina, rom sadavo ufleba daculia konvenciis me-

8–me-11 muxlebiT, igi unda Seudges im sami pirobis ganxil-

vas, romlebic unda daakmayofilos saxelmwifom, raTa ada-

mianis uflebaTa SezRudva marTlzomierad CaiTvalos. ma-

galiTad, Tu mxare amtkicebs, rom dairRva misi piradi

cxovrebis ufleba, rac daculia evropuli konvenciis me-8

muxliT, erovnulma sasamarTlom unda ganixilos es muxli

evropuli sasamarTlos precedentul samarTalTan erTad

da daadginos, moicavs Tu ara me-8 muxli im uflebas, rom-

lis dacvas moiTxovs mxare. Tu erovnulma sasamarTlom da-

adgina, rom me-8 muxli icavs sadavo uflebas, sasamarTlo

unda Seudges sadavo uflebis SezRudvis marTlzomierebis

Seswavlas konvenciis me-8 muxlis me-2 punqtiT dawesebuli

pirobebis mixedviT. 

am sami pirobis safuZvelze erovnulma sasamarTlom Se-

iZleba daadginos, rom, marTalia, piradi cxovrebis ufleba

am konkretul SemTxvevaSi SeizRuda, magram aseTi SezRudva

akmayofilebs evropuli konvenciis me-8 muxlis me-2 punqtiT

dadgenil pirobebs da, Sesabamisad, marTlzomieria, ris ga-

moc is ar arRvevs evropuli konvenciis me-8 muxls. erov-

nulma sasamarTlom aseve SeiZleba daadginos, rom, Tumca

konvenciis me-8 muxlis me-2 punqti iTvaliswinebs sadavo uf-

lebis SezRudvis SesaZleblobas, saxelmwifom konkretul

SemTxvevaSi ar daakmayofila sadavo uflebis SezRudvisaT-

vis dawesebuli pirobebi, ris gamoc aseTi SezRudva ver Ca-

iTvleba marTlzomierad. am SemTxvevaSi sasamarTlo daad-

gens, rom dairRva evropuli konvenciis me-8 muxli. 

evropuli konvenciis me-8-me-11 muxlebis me-2 punqte-

biT gaTvaliswinebuli sami pirobis safuZvelze erovnulma

sasamarTlom unda Seafasos, sakmarisad konkretulia Tu

ara normatiuli aqtis debuleba (debulebebi), romelic iT-

valiswinebs sadavo uflebis SezRudvas. sasamarTlom aseve

unda ganixilos, emsaxureba Tu ara uflebis SezRudva im mi-

zans, romelic gaTvaliswinebulia evropuli konvenciis Se-

sabamisi muxliT. gansakuTrebul analizs moiTxovs erov-

nuli sasamarTlosagan imis Sefaseba, ganpirobebulia Tu

ara uflebis SezRudva mwvave sazogadoebrivi saWiroebiT

da aris Tu ara uflebis SezRudva im miznis proporciuli,

romlis miRwevac saxelmwifos surs aseTi SezRudviT. Tu

erovnulma sasamarTlom daadgina, rom saqarTvelos nor-

matiuli aqti, romelic miznad isaxavs adamianis uflebaTa
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SezRudvas, ar akmayofilebs evropuli konvenciiT dadge-

nil moTxovnebs, man uflebis aseTi SezRudva aramarTlzo-

mierad unda CaTvalos. 

ganxiluli sami kriteriumis dawesebis mizania pirTaT-

vis imis garantireba, rom saxelmwifo aramarTlzomierad

ar SezRudavs maT uflebebs. amitomac erovnulma sasamar-

Tloebma unda gaiTvaliswinon, rom evropulma sasamar-

Tlom daadgina evropuli konvenciis debulebaTa SezRud-

viTad ganmartebis aucilebloba.251

aseve aRsaniSnavia, rom evropuli konvenciiT gaTva-

liswinebuli sami kriteriumi, romelTa safuZvelzec sasa-

marTlom unda Seamowmos adamianis uflebis SezRudvis

marTlzomiereba, saqarTvelos kanonmdeblobisaTvis ucxo

ar aris. saqarTvelos konstituciis calkeuli debulebebi

adgenen evropuli konvenciiT gaTvaliswinebuli uflebe-

bis SezRudvis analogiur sam pirobas.252

3.7. adamianis uflebaTa evropuli 

konvenciis teqsti, romliTac unda

ixelmZRvanelos saqarTvelos 

sasamarTlom

sainteresoa imis ganxilva, romeli teqstiT unda ixel-

mZRvanelos saqarTvelos sasamarTlom evropuli konven-

ciis gamoyenebisas. am sakiTxTan dakavSirebiT amosavali

wertilia `normatiuli aqtebis Sesaxeb~ saqarTvelos kano-

nis me-40 muxli, romelic adgens, rom `saqarTvelos norma-

tiuli aqti miiReba (gamoicema) da qveyndeba saqarTvelos

saxelmwifo enaze [...]. normatiuli aqti SeiZleba gamoqvey-

ndes arasaxelmwifo enazec. aseT teqsts ara aqvs oficia-

luri Zala.~ am zogadi debulebis garda gasaTvaliswinebe-
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251 sxva saqmeebTan erTad ix. sandi Taimsi gaerTianebuli samefos
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252 ix.: saqarTvelos konstituciis 22-e muxlis me-3 punqti da 24-e

muxlis me-4 punqti.



lia `saerTo sasamarTloebis Sesaxeb~ saqarTvelos orga-

nuli kanonis me-10 muxli, romlis Tanaxmad, `samarTalwar-

moeba xorcieldeba qarTul enaze.~253

xsenebuli ori debulebidan gamomdinareobs, rom sasa-

marTlom unda gamoiyenos evropuli konvenciis oficialu-

rad gamoqveynebuli qarTulenovani teqsti. miuxedavad

imisa, rom evropuli konvenciis inglisurenovan da fran-

gulenovan avTentur teqstebs ara aqvT oficialuri Zala

saqarTveloSi, albaT, ar iqneboda marTebuli, sasamar-

Tloebs aekrZaloT maTi gamoyeneba iseT SemTxvevaSi, rode-

sac konvenciis (da misi oqmebis) qarTulenovani teqsti bun-

dovania sasamarTlosaTvis. 

mraval qveyanaSi damkvidrebulia praqtika, romlis

Tanaxmad, erovnul enaze konvenciis teqstTan erTad sasa-

marTlo iyenebs konvenciis avTentur teqsts. misi gamoye-

nebiT sasamarTlo azustebs konvenciis calkeuli debule-

bis Sinaarss.254

saqarTvelos sasamarTlom unda gamoiyenos evropuli

konvenciis qarTulenovani oficialuri teqsti, magram es

ar unda gamoricxavdes inglisurenovani da frangulenova-

ni teqstebis gamoyenebis SesaZleblobas im SemTxvevaSi, Tu

arsebobs azrTa sxvaoba qarTulenovani teqstis ama Tu im

terminis mniSvnelobis Sesaxeb. Tumca gasaTvaliswinebe-

lia, rom saqarTvelos mosamarTleTa didi nawili ar

flobs inglisur an frangul enas, rac SeuZlebels xdis

maT mier evropuli konvenciis teqstis gamoyenebas am eneb-

ze. miuxedavad amisa, sasamarTloebis mier konvenciis av-

Tenturi teqstis gamoyenebis zogadad akrZalva ar iqnebo-

da marTebuli.
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254 J. Frowein, Federal Republic of Germany, in: The Effect of Treaties in Domestic
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4. adamianis uflebaTa 

evropuli konvenciis 

gamoyeneba saqarTvelos

sasamarTloebis  praqtikaSi 

4.1. Sesavali

Tavidanve unda aRiniSnos, rom saqarTvelos saerTo

sasamarTloebis mier adamianis uflebaTa evropuli kon-

venciisa da evropuli sasamarTlos precedentuli samar-

Tlis gamoyenebis praqtikis Sesaswavlad ganxilul iqna

saqarTvelos saerTo sasamarTloebis oficialurad ga-

moqveynebuli yvela gadawyvetileba (gamonaklis SemTxve-

vaSi, gamouqveynebeli gadawyvetilebebic). imis gaTvalis-

winebiT, rom saqarTveloSi yvela sasamarTlos, gansakuT-

rebiT pirveli instanciis sasamarTloebis, gadawyveti-

lebebi ar qveyndeba, ar unda gamoiricxos gamouqveynebel

gadawyvetilebebSi evropuli konvenciis gamoyenebis Se-

saZlebloba. Tumca SeiZleba gamoiTqvas varaudi, rom es

ar Secvlis saqarTvelos sasamarTloebSi adamianis uf-

lebaTa evropuli konvenciis gamoyenebasTan dakavSire-

bul saerTo suraTs.255

255 vinaidan pirveli instanciis sasamarTloTa gadawyvetilebebi ar qveyn-

deba, maT miemarTaT TxovniT saerTaSoriso aqtebis gamoyenebis

praqtikis Sesaxeb informaciis mowodebis Taobaze. sasamarTloebidan

miRebuli pasuxebis mixedviT, maT umravlesobas (35 sasamarTlo) ar

gamouyenebia saerTaSoriso aqtebi sasamarTlo saqmeTa ganxilvisas.



saqarTvelos saerTo sasamarTloebis praqtikis Ses-

wavlam cxadyo, rom ikveTeba saqarTvelos sasamarTloebis

mier saerTaSoriso aqtebis mzardi gamoyenebis tendencia.

saqarTvelos saerTo sasamarTloebis mier saerTaSoriso

aqtebis gamoyeneba daiwyo 1999/2000 wlidan, rasac saqar-

Tvelos konstituciam (1995 w.) Cauyara samarTlebrivi sa-

fuZveli. es periodi (1995 wlidan 1999/2000 wlamde) SeiZle-

ba saqarTvelos sasamarTloebis mier saerTaSoriso aqte-

bis, maT Soris saerTaSoriso xelSekrulebebis, gamoyenebis

`aklimatizaciis~ periodad CaiTvalos. am periodidan nel-

nela icvleba saqarTvelos sasamarTloebis negatiuri da-

mokidebuleba saerTaSoriso aqtebis gamoyenebasTan dakav-

SirebiT pozitiurisaken.256

mizanSewonilia, Tavdapirvelad mokled iqnes mimoxi-

luli saerTo mdgomareoba saerTaSoriso aqtebis gamoye-

nebis TvalsazrisiT, ris Semdegac ganixileba adamianis uf-

lebaTa evropuli konvenciis gamoyenebis praqtika. saqar-

Tvelos saerTo sasamarTloebi iyeneben ara mxolod adami-

anis uflebaTa saerTaSoriso xelSekrulebebs, aramed iseT

saerTaSoriso xelSekrulebebs, romlebic ar exeba adamia-

nis uflebaTa dacvas. es xelSekrulebebi exeba Tavisufal

vaWrobas,257 saerTaSoriso samarTlebriv urTierTdaxma-
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256 am sakiTxTan dakavSirebiT ix. saqarTvelos saxalxo damcvelis

angariSi `saqarTveloSi adamianis uflebaTa da TavisuflebaTa

dacvis mdgomareobis Sesaxeb: 2000 wlis 1 ianvridan 1 noembramde~,

Tbilisi, 2000 weli, gv. 27-28. 

257 ix.: gadawyvetileba, saqme N2/662, 1 seqtemberi, 1999 w., Tbilisis

saolqo sasamarTlo, administraciuli samarTlisa da sagadasaxado

saqmeTa saapelacio palata; ganCineba, saqme N3g-ad-3k, 11 noemberi,

1999 w., saqarTvelos uzenaesi sasamarTlos gadawyvetilebani

(SemdegSi–susg), nawili II, administraciul da sxva kategoriis saqmee-

bze, N1, 2000 weli, gv. 20-25; ganCineba, saqme N3g-ad-4-k, 11 noemberi,

1999 weli, susg, nawili II, administraciul da sxva kategoriis saqmee-

bze, N1, 2000 weli, gv. 25-29; gadawyvetileba, saqme N3g-ad-9-k, 18 noem-

beri, 1999 weli, susg, nawili II, administraciul da sxva kategoriis

saqmeebze, N1, 2000 weli, gv. 29-35; ganCineba, saqme N3g/ad-20-k, 4 ian-

vari, 2000 weli, susg, nawili II, administraciul da sxva kategoriis

saqmeebze, N2, 2000 weli, gv. 46-51; ganCineba, saqme N3g-ad-41-k, 2

marti, 2000 weli, susg, nawili II, administraciul da sxva kategoriis

saqmeebze, N3, 2000 weli, gv. 117-122; ganCineba, saqme N3g/ad-53-k, 6

ivnisi, 2000 weli, susg, nawili II, administraciul da sxva kategoriis

saqmeebze, N9, 2000 weli, gv. 366-369; ganCineba, saqme N3g-ad-114-k, 5

oqtomberi, 2001 weli, susg, administraciul da sxva kategoriis

saqmeebze, N11, 2001 weli, gv. 953-957; gadawyvetileba, saqme N3g/ad-

169-k-01, 4 marti, 2002 weli, susg, administraciul da sxva kategori-



rebas,258 inteleqtualuri sakuTrebis dacvas259 da sxva sa-

kiTxebs.260 saqarTvelos sasamarTloebis praqtikaSi aRmo-

Cenilia aseTi saerTaSoriso xelSekrulebebis gamoyenebis

daaxloebiT 30 SemTxveva.

saqarTvelos sasamarTloebi aseve iyeneben adamianis

uflebaTa sxva saerTaSoriso xelSekrulebebs. saerTo sa-

samarTloebis praqtikaSi aRmoCenilia adamianis uflebaTa

saerTaSoriso xelSekrulebebis gamoyenebis 10 SemTxveva
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is saqmeebze, N3, 2002 weli, gv. 369-381; gadawyvetileba, saqme N3gad-

37-k-02, 27 marti, 2002 weli, susg, administraciul da sxva kategori-

is saqmeebze, N4, 2002 weli, gv. 554-556; gadawyvetileba, saqme N3g/ad-

19-k-02, 8 maisi, 2002 weli, susg, administraciul da sxva kategoriis

saqmeebze, N6, 2002 weli, gv. 799-805; ganCineba, saqme N3g-ad-10-k-02, 29

ivnisi, 2002 weli, susg, administraciul da sxva kategoriis saqmeebze,

N8, 2002 weli, gv. 1254-1257; ganCineba, saqme N3g-ad-123-k-02, 19

ivlisi, 2002 weli, susg, administraciul da sxva kategoriis saqmee-

bze, N9, 2002 weli, gv. 1449-1452. 

258 ix.: ganCineba, saqme N37-dad, 19 aprili, 2001 weli, susg, sisxlis

samarTlis saqmeebze, N4, 2001 weli, gv. 200-201; ganCineba, saqme N76-

kol, 25 dekemberi, 2001 weli, susg, sisxlis samarTlis saqmeebze, N3,

2002 weli, gv. 268; ganCineba, saqme N3k/280-02, 29 marti, 2002 weli, susg,

samoqalaqo, samewarmeo da gakotrebis saqmeebze, N6, 2002 weli, gv.

941; ganCineba, saqme N3k-561-02, 11 seqtemberi, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N11, 2002 weli, gv. 2209;

ganCineba, saqme N69-dad, 16 maisi, 2003 weli, saqarTvelos uzenaesi

sasamarTlos sisxlis samarTlis saqmeTa palata.

259 ix.: ganCineba, saqme N3g/ad-15-k, 20 marti, 2000 weli, susg, nawili II,

administraciul da sxva kategoriis saqmeebze, N5, 2000 weli, gv. 198-

202; gadawyvetileba, saqme N3g/ad-47-k-01, 10 agvisto, 2001 weli, susg,

administraciul da sxva kategoriis saqmeebze, N10, 2001 weli, gv. 831.

260 ix: ganCineba, saqme N3k-323, 20 ianvari 2000 weli, susg, nawili I, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N2, 2000 weli, gv 55-59;

ganCineba, saqme N3k/291-01, 20 aprili, 2001 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N4, 2001 weli, gv. 399-406;

ganCineba, saqme N3a/3, 4 ivnisi, 2001 weli, susg, samoqalaqo, same-

warmeo da gakotrebis saqmeebze, N8, 2001 weli, gv. 851; gadawyvetile-

ba, saqme N3g/ad-105-k-01, 13 noemberi, 2001 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N12, 2001 weli, gv. 1139;

gadawyvetileba, saqme N3k/855, 8 ivnisi, 2001 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N8, 2001 weli, gv. 919;

gadawyvetileba, saqme N3g/ad-1ks-02, 6 marti, 2002 weli, susg, admin-

istraciul da sxva kategoriis saqmeebze, N3, 2002 weli, gv. 382;

gadawyvetileba, saqme N3g/ad-9-01, 26 marti, 2002 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N7, 2002 weli, gv. 889-898;

aseve ix. amave saqmeze ganCineba, 2 seqtemberi, 2002 weli, susg, admin-

istraciul da sxva kategoriis saqmeebze, N10, 2002 weli, gv. 1557;

ganCineba, saqme N3-11-02, 9 seqtemberi, 2002 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N11, 2002 weli, gv. 2183-2186;

ganCineba, saqme N3g-ad-229-k-02, 27 noemberi, 2002 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N1, 2003 weli, gv. 58-63.



(am saerTaSoriso xelSekrulebebSi ar Sedis adamianis uf-

lebaTa evropuli konvencia). xsenebul SemTxvevebSi sasa-

marTloebma gamoiyenes ZiriTadad samoqalaqo da politi-

kuri uflebebis saerTaSoriso paqti261 da bavSvis ufleba-

Ta konvencia.262

saerTaSoriso xelSekrulebaTa garda, saqarTvelos

saerTo sasamarTloebi marTlmsajulebis ganxorcielebi-

sas iyeneben aseve iuridiulad arasavaldebuli (sarekomen-

dacio) aqtebs. saqarTvelos sasamarTloebis praqtikis mi-

moxilvis Sedegad aRmoCenilia sarekomendacio aqtebis ga-

moyenebis 10 SemTxveva.263 aseT aqtebs Soris saqarTvelos

sasamarTloebi ZiriTadad iyeneben adamianis uflebaTa sa-

yovelTao deklaracias.
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261 ix.: ganCineba, N7/10-S, 10 agvisto, 2001 weli, susg, sisxlis samarTlis

saqmeebze, N5, 2001 weli, gv. 805; ganCineba, N3g/ad-4-01, 6 seqtemberi,

2001 weli, susg, administraciuli da sxva kategoriis saqmeebze, N10,

2001 weli, gv. 874; ganCineba, N33-S, 1 oqtomberi, 2001 weli, susg,

sisxlis samarTlis saqmeebze, N12, 2001 weli, gv. 917; ganCineba,

N3g/ad-18-k-01, 12 aprili, 2002 weli, susg, administraciuli da sxva

kategoriis saqmeebze, N5, 2002 weli, gv. 658; ganCineba, N3k-515-02, 15

maisi, 2002 weli, susg, samoqalaqo, samewarmeo da gakotrebis saqmee-

bze, N8, 2002 weli, gv. 1262; ganCineba, N3k-544-02, 5 ivlisi, 2002 weli,

susg, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N10, 2002 weli,

gv. 1794; ganCineba, N3k-1188-02, 16 dekemberi, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N2, 2003 weli, gv. 461. 

262 ix.: ganCineba, N3g/ad-33-k-01, 25 maisi, 2001 weli, susg, adminis-

traciuli da sxva kategoriis saqmeebze, N5, 2001 weli, gv. 407;

gadawyvetileba, N2/48-2002, 5 seqtemberi, 2002 weli, saCxeris

raionuli sasamarTlo; aseve ix. gadawyvetileba, N2/876-02, 12 ivnisi,

2002 weli, q. Tbilisis vake-saburTalos raionuli sasamarTlo.

saqarTvelos sasamarTlo praqtikaSi iyo evropis socialuri qarti-

is gamoyenebis ori precedenti, romlis ratificireba saqarTvelos

ar mouxdenia da Sesabamisad, saqarTvelosaTvis savaldebuli ar

aris. gadawyvetilebebi, 16 da 19 ivlisi, 2001 weli, ozurgeTis

raionuli sasamarTlo.

263 gadawyvetileba, saqme N3b-63, 16 maisi, 2000 weli, Tbilisis saolqo

sasamarTlo, administraciuli samarTlisa da sagadasaxado saqmeTa

saapelacio palata; ganCineba, N3g/ad-190-k, 30 aprili, 2001 weli,

susg, administraciul da sxva kategoriis saqmeebze, N4, 2001 weli, gv.

319; ganCineba, N3k/267-01, 1 ivnisi, 2001 weli, susg, samoqalaqo, same-

warmeo da gakotrebis saqmeebze, N8, 2001 weli, gv. 819; gadawyvetile-

ba, 19 ivlisi, 2001 weli, ozurgeTis raionuli sasamarTlo;

gadawyvetileba, saqmeze N3b/509, 22 oqtomberi, 2001 weli, Tbilisis

saolqo sasamarTlo, administraciuli samarTlisa da sagadasaxado

saqmeTa saapelacio palata; ganaCeni, saqme N1b/143-2002, 26 ivlisi,

2002 weli, quTaisis saolqo sasamarTlos sisxlis samarTlis saqmeTa

saapelacio palata, quTaisis saolqo sasamarTlos gadawyvetile-

bani, ganaCeni, N5(13), 2002 weli, gv. 24-26; ganaCeni, saqme N1b/133-2002,



rac Seexeba adamianis uflebaTa evropuli konvenciis

gamoyenebas, aRsaniSnavia, rom saqarTvelos sasamarTloebi

saerTaSoriso xelSekrulebebs Soris yvelaze xSirad ada-

mianis uflebaTa evropul konvencias iyeneben. saqarTve-

los sasamarTloebis praqtikis Seswavlis Sedegad aRmoCe-

nilia evropuli konvenciisa da misi oqmebis gamoyenebis 41

SemTxveva.264
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2 agvisto, 2002 weli, quTaisis saolqo sasamarTlos sisxlis

samarTlis saqmeTa saapelacio palata, quTaisis saolqo

sasamarTlos gadawyvetilebani, ganaCeni, N5(13), 2002 weli, gv. 18;

ganCineba, saqme N69-dad, 16 maisi, 2003 weli, saqarTvelos uzenaesi

sasamarTlos sisxlis samarTlis saqmeTa palata; ganCineba, N3k-1188-

02, 16 dekemberi, 2002 weli, susg, samoqalaqo, samewarmeo da gakotre-

bis saqmeebze, N2, 2003 weli, gv. 461; ganCineba, saqme N3/b-141-03, 16

maisi, 2003 weli, quTaisis saolqo sasamarTlos administraciuli

samarTlisa da sagadasaxado saqmeTa saapelacio palata.

264 1. saqarTvelos uzenaesi sasamarTlo: ganCineba, N2k-41-I, 12 ianvari,

2000 weli, sisxlis samarTlis saqmeTa sasamarTlo palata; ganCineba,

N3k/413, 24 marti, 2000 weli, susg, nawili I, samoqalaqo, samewarmeo da

gakotrebis saqmeebze, N8, 2000 weli, gv. 375; gadawyvetileba, N3g/ad-

24-k, 7 aprili, 2000 weli, susg, nawili II, administraciul da sxva kat-

egoriis saqmeebze, N6, 2000 weli, gv. 258; ganCineba, N3g/ad-170-k, 30

noemberi, 2000 weli, administraciul da sxva kategoriis saqmeebze;

ganCineba, 12 dekemberi, 2000 weli, `adamianis uflebaTa dacvis

samagaliTo gadawyvetilebebi~, 2002 weli, gv. 23-24; ganCineba,

N3k/599, 22 Tebervali, 2001 weli, samoqalaqo, samewarmeo da gakotre-

bis palata; ganCineba, N3g/ad-190-k, 30 aprili, 2001 weli, susg, admin-

istraciul da sxva kategoriis saqmeebze, N4, 2001 weli, gv. 319;

ganCineba, N8(1), 10 maisi, 2001 weli, susg, sisxlis samarTlis saqmee-

bze, N5, 2001 weli, gv. 268; ganCineba, N3k/568-01, 4 ivlisi, 2001 weli,

susg, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N10, 2001 weli,

gv. 1115; ganCineba, N22(1), 17 ivlisi, 2001 weli, susg, sisxlis

samarTlis saqmeebze, N10, 2001 weli, gv. 653-655; ganCineba, N3k/376-01,

18 ivlisi, 2001 weli, susg, samoqalaqo, samewarmeo da gakotrebis

saqmeebze, N10, 2001 weli, gv. 1176; ganCineba, N3g/ad-12-g-01, 31 ivlisi,

2001 weli, susg, administraciul da sxva kategoriis saqmeebze, N9,

2001 weli, gv. 375-377; ganCineba, N33-S, 1 oqtomberi, 2001 weli, susg,

sisxlis samarTlis saqmeebze, N12, 2001 weli, gv. 917; ganCineba, N79, 11

oqtomberi, 2001 weli, susg, sisxlis samarTlis saqmeebze, N1, 2002

weli, gv. 42-44; ganCineba, N3g/ad-82-k-01, 13 noemberi, 2001 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2001 weli, gv.

1129-1131; gadawyvetileba, N3k/754-01, 5 dekemberi, 2001 weli, susg,

samoqalaqo, samewarmeo da gakotrebis saqmeebze, N3, 2002 weli, gv.

402-403; gadawyvetileba, N3k/1044, 1 marti, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N5, 2002 weli, gv. 799;

ganCineba, N13-kol, 13 marti, 2002 weli, susg, sisxlis samarTlis

saqmeebze, N5, 2002 weli, gv. 557; aseve ix. kerZo ganCineba, 13 marti,

2002 weli, `adamianis uflebaTa dacvis samagaliTo gadawyvetilebe-

bi~, 2002 weli, gv. 71; ganCineba, N3g-ad-9-01, 26 marti, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N7, 2002 weli, gv. 898;
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cxadia, misasalmebelia, rom saqarTveloSi nel-nela

mkvidrdeba adamianis uflebaTa evropuli konvenciisa da

misi oqmebis gamoyenebis praqtika. evropuli konvenciis ga-

moyenebis praqtikam damkvidreba daiwyo 2000 wlidan. Tu

wlebis mixedviT gaanalizdeba evropuli konvenciis gamoye-

nebis praqtika, aSkaraa konvenciis gamoyenebis intensivobis

ganCineba, N3g/ad-246-k-01, 19 aprili, 2002 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N5, 2002 weli, gv. 695;

ganCineba, N3k-606-02, 12 ivnisi, 2002 weli, susg, samoqalaqo, same-

warmeo da gakotrebis saqmeebze, N9, 2002 weli, gv. 1513; ganCineba, N3k-

337-02, 25 ivnisi, 2002 weli, susg, samoqalaqo, samewarmeo da gakotre-

bis saqmeebze, N9, 2002 weli, gv. 1633; gadawyvetileba, N3k-390-02, 4

ivlisi, 2002 weli, susg, samoqalaqo, samewarmeo da gakotrebis saqmee-

bze, N10, 2002 weli, gv. 1758-1767; ganCineba, N3g-ad-161-k-02, 23

oqtomberi, 2002 weli, susg, administraciul da sxva kategoriis

saqmeebze, N11, 2002 weli, gv. 1895; ganCineba, N3g-ad-189-k-02, 6 noem-

beri, 2002 weli, susg, administraciul da sxva kategoriis saqmeebze,

N12, 2002 weli, gv. 2002; ganCineba, N3g-ad-241-k-02, 15 noemberi, 2002

weli, susg, administraciul da sxva kategoriis saqmeebze, N12, 2002

weli, gv. 2099; ganCineba, N3g-ad-29-g-02, 20 noemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2002 weli, gv.

2116; gadawyvetileba, N3g-ad-462-k-02, 25 noemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N1, 2003 weli, gv. 37;

ganCineba, N3k-1188-02, 16 dekemberi, 2002 weli, susg, samoqalaqo, same-

warmeo da gakotrebis saqmeebze, N2, 2003 weli, gv. 461, 471; ganCineba,

N3g-ad-429-k-02, 18 dekemberi, 2002 weli, susg, administraciul da

sxva kategoriis saqmeebze, N2, 2003 weli, gv. 224; samoqalaqo, same-

warmeo da gakotrebis saqmeTa palata, N3k/1240-02, 24 aprili, 2003

weli; ganCineba, N3g-ad-405-k-02, 27 Tebervali, 2003 weli, susg, admin-

istraciul da sxva kategoriis saqmeebze, N4, 2003 weli, gv. 847.

2. afxazeTis avtonomiuri respublikis umaRlesi sasamarTlo:

ganaCeni, saqme N1/b-4, 23 maisi, 2002 weli.

3. saolqo sasamarTloebi: 

a) Tbilisis saolqo sasamarTlo: gadawyvetileba, N3b-63, 16 maisi,

2000 weli, administraciuli samarTlisa da sagadasaxado saqmeTa

saapelacio palata; gadawyvetileba, N3b/509, 22 oqtomberi, 2001

weli, administraciuli samarTlisa da sagadasaxado saqmeTa saapela-

cio palata; gadawyvetileba, N2/a-176, 18 dekemberi, 2001 weli, samo-

qalaqo da samewarmeo saqmeTa kolegia; gadawyvetileba, N2/a-83-2001,

21 dekemberi, 2001 weli, samoqalaqo da samewarmeo saqmeTa kolegia;

gadawyvetileba, N2/a-25-2002, 3 ivlisi, 2002 weli, samoqalaqo da same-

warmeo saqmeTa kolegia; 

b) quTaisis saolqo sasamarTlo: gadawyvetileba, 18 dekemberi, 2002

weli, samoqalaqo, samewarmeo da gakotrebis saqmeTa saapelacio

palata. 

4. raionuli (saqalaqo) sasamarTloebi: gadawyvetileba, N2/64, 3

aprili, 2002 weli, WiaTuris raionuli sasamarTlo; gadawyvetileba,

N3/9-2002, 13 maisi, 2002 weli, marneulis raionuli sasamarTlo;

gadawyvetileba, N2/74, 6 Tebervali, 2003 weli, quTaisis saqalaqo

sasamarTlo.



TandaTanobiTi zrda. konvenciis gamoyenebis saerTo rao-

denobidan (41) 2000 wels saqarTvelos sasamarTloebma kon-

vencia gamoiyenes 6, 2001 wels 14, 2002 wels 19 SemTxvevaSi.265

rac Seexeba evropuli konvenciis gamoyenebas sasamar-

Tlo saqmeTa kategoriebis (samoqalaqo, sisxlis da admi-

nistraciuli) mixedviT, sasamarTlo saqmeTa saerTo rao-

denobis analizma cxadyo, rom saqmeTa umravlesoba samoqa-

laqoa (18). daaxloebiT imave intensivobiT gamoiyeneba ev-

ropuli konvencia administraciul saqmeebSi (16). saqar-

Tvelos sasamarTloebSi amJamad arsebuli praqtikis Tanax-

mad, evropuli konvencia SedarebiT iSviaTad gamoiyeneba

sisxlis samarTlis saqmeebSi (7). 

Tu evropuli konvenciis gamoyenebis praqtika gaana-

lizdeba sasamarTlo instanciebis mixedviT, udavoa, rom

saqarTvelos uzenaesi sasamarTlo yvelaze intensiurad

iyenebs evropul konvencias. saqarTvelos sasamarTloebis

mier konvenciis gamoyenebis saerTo raodenobidan saqar-

Tvelos uzenaesma sasamarTlom igi gamoiyena 32 SemTxveva-

Si. konvenciis gamoyenebis TvalsazrisiT sakmaod aqtiuria

Tbilisis saolqo sasamarTlo, romelmac 5 SemTxvevaSi ga-

moiyena igi. samwuxarod, evropuli konvenciis gamoyenebis

mdgomareoba ukiduresad aradamakmayofilebelia saqar-

Tvelos sxva saerTo sasamarTloebSi. gansaxilveli perio-

dis ganmavlobaSi (2000 wlis dasawyisi – 2002 wlis bolo) sa-

qarTvelos raionulma sasamarTloebma mxolod 2 SemTxve-

vaSi gamoiyenes evropuli konvencia. erTaderTxel gamoi-

yena igi quTaisis saolqo sasamarTlom da afxazeTis avto-

nomiuri respublikis umaRlesma sasamarTlom.

ramdenad mniSvnelovani gavlena moaxdina evropuli

konvenciis gamoyenebam saqarTvelos sasamarTloTa gadaw-

yvetilebebze? 

rogorc ukve aRiniSna, evropuli konvenciis gamoyene-

ba sasamarTlos mier mniSvnelovania im SemTxvevaSi, Tu ase-

Ti gamoyenebis Sedegad sasamarTlo miiRebs gadawyvetile-

bas, romelsac igi ver miiRebda konvenciis gamouyeneblad.
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265 konvenciis gamoyenebis saerTo raodenobidan (41) ori gadawyvetile-

ba (uzenaesi sasamarTlo, N3k/1240-02, 24 aprili, 2003 weli; ganCineba,

N3g-ad-405-k-02, 27 Tebervali, 2003 weli, susg, administraciul da

sxva kategoriis saqmeebze, N4, 2003 weli, gv. 847.) miRebulia 2003

wels, ris gamoc is ar Sedis 2000-2002 wlebis mixedviT konvenciis

gamoyenebis klasificirebaSi.



Tu mxolod Sidasaxelmwifoebrivi normatiuli aqtis (mag.,

kanoni) gamoyenebis Sedegad miRebuli sasamarTlo gadaw-

yvetileba msgavsi iqneba im gadawyvetilebisa, romlis misa-

Rebad sasamarTlom gamoiyena rogorc kanoni, ise konven-

cia, konvenciis gamoyenebas mieniWeba umniSvnelo roli.

aseT SemTxvevaSi konvencia praqtikulad aranair gavlenas

ar moaxdens sasamarTlo gadawyvetilebaze. 

Tu gaanalizdeba is 41 sasamarTlo saqme, romlebSic

saqarTvelos saerTo sasamarTloebma gamoiyenes adamianis

uflebaTa evropuli konvencia, aSkaraa, rom evropuli kon-

venciis gamoyenebis gavlena sasamarTlo gadawyvetilebeb-

ze ZiriTadad umniSvneloa. umravles SemTxvevaSi sasamar-

Tlo mas iyenebs saqarTvelos Sidasaxelmwifoebriv norma-

tiul aqtTan (aqtebTan) erTad. kerZod, saqarTvelos saer-

To sasamarTlo ixilavs saqarTvelos Sidasaxelmwifoebri-

vi normatiuli aqtiT (aqtebiT) dadgenil normas, ris Sem-

degac mxolod moixseniebs (ukeTes SemTxvevaSi, axdens ci-

tirebas) evropuli konvenciis Sesabamis muxls.266 amis Se-
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266 magaliTisaTvis ix.: ganCineba, N3k/413, 24 marti, 2000 weli, susg, nawili

I, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N8, 2000 weli, gv.

375; gadawyvetileba, N3g/ad-24-k, 7 aprili, 2000 weli, susg, nawili II,

administraciul da sxva kategoriis saqmeebze, N6, 2000 weli, gv. 258;

ganCineba, N3g/ad-170-k, 30 noemberi, 2000 weli, administraciul da sxva

kategoriis saqmeebze; ganCineba, N3g/ad-190-k, 30 aprili, 2001 weli,

susg, administraciul da sxva kategoriis saqmeebze, N4, 2001 weli, gv.

319; ganCineba, N3k/568-01, 4 ivlisi, 2001 weli, susg, samoqalaqo, same-

warmeo da gakotrebis saqmeebze, N10, 2001 weli, gv. 1115; ganCineba, N3g-

ad-161-k-02, 23 oqtomberi, 2002 weli, susg, administraciul da sxva

kategoriis saqmeebze, N11, 2002 weli, gv. 1895; ganCineba, N3g-ad-189-k-

02, 6 noemberi, 2002 weli, susg, administraciul da sxva kategoriis

saqmeebze, N12, 2002 weli, gv. 2002; ganCineba, N3g-ad-29-g-02, 20 noem-

beri, 2002 weli, susg, administraciul da sxva kategoriis saqmeebze,

N12, 2002 weli, gv. 2116; ganCineba, N13-kol, 13 marti, 2002 weli, susg,

sisxlis samarTlis saqmeebze, N5, 2002 weli, gv. 557; amave saqmeze ix.

kerZo ganCineba, 13 marti, 2002 weli, saqarTvelos uzenaesi

sasamarTlos sisxlis samarTlis saqmeTa palata, `adamianis uflebaTa

dacvis samagaliTo gadawyvetilebebi~, 2002 weli, gv. 71; gadawyvetile-

ba, N3k/1044, 1 marti, 2002 weli, susg, samoqalaqo, samewarmeo da

gakotrebis saqmeebze, N5, 2002 weli, gv. 799; gadawyvetileba, N3b-63, 16

maisi, 2000 weli, administraciuli samarTlisa da sagadasaxado

saqmeTa saapelacio palata; gadawyvetileba, N3b/509, 22 oqtomberi,

2001 weli, administraciuli samarTlisa da sagadasaxado saqmeTa

saapelacio palata; ganCineba, N3g-ad-429-k-02, 18 dekemberi, 2002 weli,

susg, administraciul da sxva kategoriis saqmeebze, N2, 2003 weli, gv.

224; ganCineba, N3g-ad-405-k-02, 27 Tebervali, 2003 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N4, 2003 weli, gv. 847.



degad saqarTvelos sasamarTlo askvnis, rom saqarTvelos

Sidasaxelmwifoebrivi normatiuli aqtiTa da evropuli

konvenciiT dadgenili qcevis wesebi msgavsia da sasamar-

Tlo am ori aqtis safuZvelze wyvets sasamarTlo davas.267

vinaidan saqarTvelos sasamarTlo mxolod saqarTve-

los Sidasaxelmwifoebrivi normatiuli aqtis (mag., kanoni)

gamoyenebiT miiRebda iseT gadawyvetilebas, romelic man

miiRo kanonisa da evropuli konvenciis gamoyenebiT, ar Se-

iZleba CaiTvalos, rom evropuli konvenciis gamoyenebam

moaxdina mniSvnelovani an saerTod raime gavlena sasamar-

Tlos gadawyvetilebaze. evropuli konvenciis gamouyeneb-

lobis SemTxvevaSi sasamarTlo mainc imave gadawyvetilebas

miiRebda, rac man miiRo kanonTan erTad konvenciis gamoye-

nebis SemTxvevaSi. Sidasaxelmwifoebriv normatiul aqtTan

erTad evropuli konvenciis gamoyenebiT sasamarTloebi

asabuTeben imas, rom sasamarTlos mier gamoyenebuli Sida-

saxelmwifoebrivi normatiuli aqtebi Seesabameba evropu-

li konvenciis standartebs da rom am gadawyvetilebis mi-

Rebisas sasamarTlom ixelmZRvanela ara mxolod Sidasa-

xelmwifoebrivi normatiuli aqtebiT (mag., kanoniT), ara-

med adamianis uflebaTa saerTaSoriso standartebiT, rom-

lis samarTlianobaSi procesis mxareebs eWvi, rogorc wesi,

ar SeaqvT. evropuli konvenciis aseTi gamoyenebis gziT sa-

samarTloebi ganamtkiceben TavianTi gadawyvetilebis da-

majereblobas268 da axdenen maT legitimacias.269

Tu erovnuli sasamarTlo detalurad ganixilavs ev-

ropul konvenciasa da evropuli sasamarTlos preceden-

tul samarTals da Tavis gadawyvetilebas, Sidasaxelmwi-

foebriv normatiul aqtTan (mag., kanonTan) erTad, daasabu-

Tebs evropuli konvenciisa da evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebiT, momCivanisaTvis dama-
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267 saqarTveloSi ganviTarebuli praqtika ar aris gamonaklisi.

magaliTad, germaniis sasamarTloebSi damkvidrebuli iyo analogiuri

praqtika, rac droTa ganmavlobaSi Seicvala. B. Simma, D.-E.Khan, M.
Zöckler & R. Geiger, The Role of German Courts in the Enforcement of
International Human Rights, in: Enforcing International Human Rights in
Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 73.

268 H. Schermers, The European Community and the European Convention on
Human Rights: Their Effect on National Law, in: The Gradual Convergence:
Foreign Ideas, Foreign Influences and English Law on the Eve of the 21st
Century, B.Markesinis (Ed.), 1994, 171. 

269 SedarebisaTvis ix. Second Report, Committee on International Law in
National Courts, International Law Association, 1996, 18. 



jerebeli iqneba sasamarTlos mier miRebuli gadawyveti-

leba, miuxedavad imisa, momCivanis sasargeblod aris es ga-

dawyvetileba Tu ara.270 naklebad savaraudoa, sasamar-

Tlos mier konvenciisa da evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebis SemTxvevaSi momCivanma eW-

vi Seitanos imaSi, rom saxelmwifos kanonmdebloba ar uz-

runvelyofs im uflebebs, romlebsac mas aniWebs adamianis

uflebaTa evropuli konvencia. 

zemoaRniSnulidan gamomdinare, SeiZleba gakeTdes

daskvna, rom xSirad saqarTvelos sasamarTloebi iyeneben

adamianis uflebaTa evropul konvencias iseT SemTxvevebSi,

rodesac mis gamoyenebas praqtikulad aranairi pozitiuri

wvlili ar Seaqvs sasamarTlo saqmis gadawyvetaSi.

4.2. saqarTvelos saerTo sasamarTloebis mier

evropuli konvenciis gamoyenebis formebi 

saqarTvelos sasamarTloTa im gadawyvetilebebis ana-

lizis Sedegad, romlebSic gamoyenebulia adamianis ufle-

baTa evropuli konvencia, ikveTeba tendenciebi misi gamo-

yenebis formasTan dakavSirebiT. 

sxva evropul saxelmwifoTa sasamarTloebis msgav-

sad, saqarTvelos sasamarTloebi yvelaze xSirad evro-

pul konvencias iyeneben rogorc Sidasaxelmwifoebrivi

normatiuli aqtis (aqtebis) ganmartebis saSualebas.271

saqarTvelos sasamarTloebi sadavo sakiTxs ixilaven sa-

qarTvelos Sidasaxelmwifoebrivi normatiuli aqtisa da
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270 J. Polakiewicz, The Implementation of the ECHR and of the Decisions of the
Strasbourg Court in Western Europe: An Evaluation, The Domestic
Implementation of the European Convention on Human Rights in Eastern and
Western Europe (eds. E. Alkema, T. Bellekom, A. Drzemczewski et al.), 
1992, 160.

271 ganCineba, 12 dekemberi, 2000 weli, `adamianis uflebaTa dacvis

samagaliTo gadawyvetilebebi~, 2002 weli, gv. 23-24; ganCineba,

N22(1), 17 ivlisi, 2001 weli, susg, sisxlis samarTlis saqmeebze, N10,

2001 weli, gv. 653-655; ganCineba, N3k/376-01, 18 ivlisi, 2001 weli,

susg, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N10, 2001

weli, gv. 1176; gadawyvetileba, N3k/754-01, 5 dekemberi, 2001 weli,

susg, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N3, 2002

weli, gv. 402-403; gadawyvetileba, saqme N3g/ad-9-01, 26 marti, 2002



evropuli konvenciis (da evropuli sasamarTlos prece-

dentuli samarTlis) safuZvelze, magram konvencia gamo-

iyeneba ZiriTadad imisaTvis, rom sasamarTlom uzrun-

velyos Sidasaxelmwifoebrivi normatiuli aqtis (mag., ka-

nonis) swori ganmarteba. 

imis sailustraciod, rogor gamoiyena saqarTvelos

sasamarTlom adamianis uflebaTa evropuli konvencia (da

evropuli sasamarTlos precedentuli samarTali) saqar-

Tvelos Sidasaxelmwifoebrivi normatiuli aqtis ganmar-

tebisaTvis, SeiZleba erT-erTi magaliTis moSvelieba. saq-

me, romelzec saqarTvelos uzenaesma sasamarTlom miiRo

gadawyvetileba 2002 wlis 4 ivliss, exeboda sagazeTo pub-

likaciebSi Jurnalistis mier ramdenime maRali Tanamdebo-

bis piris kritikas. es Tanamdebobis pirebi uzenaes sasamar-

TloSi mimarTviT moiTxovdnen maTi pativisa da Rirsebis

Semlaxveli cnobebis uaryofas. 

am saqmesTan dakavSirebiT, saqarTvelos Sidasaxelmwi-

foebriv normatiul aqtebTan (konstitucia, samoqalaqo

kodeqsi da kanoni `presisa da masobrivi informaciis sxva

saSualebebis Sesaxeb~) erTad sasamarTlom gamoiyena adami-

anis uflebaTa evropuli konvencia (da evropuli sasamar-

Tlos precedentuli samarTali), romlis meSveobiT gan-

marta xsenebuli Sidasaxelmwifoebrivi normatiuli aqte-

bi.272 kerZod, sasamarTlom aRniSna:

`adamianis uflebaTa da ZiriTad TavisuflebaTa dac-

vis Sesaxeb~ evropuli konvenciis me-10 muxliT garantire-
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weli, susg, administraciul da sxva kategoriis saqmeebze, N7, 2002

weli, gv. 898; gadawyvetileba, N2/64, 3 aprili, 2002 weli, WiaTuris

raionuli sasamarTlo; ganCineba, N3k-337-02, 25 ivnisi, 2002 weli,

susg, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N9, 2002

weli, gv. 1625-1637; gadawyvetileba, N2/a-25-2002, 3 ivlisi, 2002

weli, samoqalaqo da samewarmeo saqmeTa kolegia; gadawyvetileba,

N3k-390-02, 4 ivlisi, 2002 weli, susg, samoqalaqo, samewarmeo da

gakotrebis saqmeebze, N10, 2002 weli, gv. 1758-1767; aseve ix. saolqo

sasamarTlos gadawyvetileba, N2/a-83-2001, 21 dekemberi, 2001 weli,

samoqalaqo da samewarmeo saqmeTa kolegia; N3g-ad-462-k-02, 25

noemberi, 2002 weli, susg, administraciul da sxva kategoriis

saqmeebze, N1, 2003 weli, gv. 37; saqarTvelos uzenaesi sasamarTlo,

samoqalaqo, samewarmeo da gakotrebis saqmeTa palata, N3k/1240-02,

24 aprili, 2003 weli.

272 gadawyvetileba, N3k-390-02, 4 ivlisi, 2002 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N10, 2002 weli, gv. 1758-1767;

aseve ix. saolqo sasamarTlos gadawyvetileba, N2/a-83-2001, 21 dekem-

beri, 2001 weli, samoqalaqo da samewarmeo saqmeTa kolegia. 



bulia ara mxolod presis Tavisufleba, rom informacia mi-

awodos sazogadoebas, aramed sazogadoebis uflebac –

iyos saTanado doneze informirebuli.

politikuri diskusiis Tavisufleba warmoadgens de-

mokratiuli sazogadoebis guls. Sesabamisad, politikuri

Tanamdebobis pirTa kritikis farglebi farToa, vidre ker-

Zo pirTa. politikuri Tanamdebobis pirisaTvis gardauva-

lia da amgvari Tanamdebobis dakaveba TavisTavad niSnavs,

rom misi yoveli sityva da moqmedeba iqneba JurnalistTa

mudmivi da daJinebuli analizisa da kritikis obieqti. po-

litikosma, Sesabamisad, unda gamoavlinos moTminebis maRa-

li done, gansakuTrebiT maSin, roca is axorcielebs iseT

moqmedebas, romelmac SeiZleba gamoiwvios mZafri kritika.

saxelmwifo moxeleebma presisa da televiziis meSveobiT

gamarTul debatebSi dasaSveb zRvarze meti kritika unda

iTminon. amasTan, kritika unda iyos saqmiani da igi ar unda

gadaizardos RvarZlian kritikaSi, romelic aSkarad Seusa-

bamoa kritikisa da gansjis saganTan.~273

uzenaesma sasamarTlom evropuli konvenciis gamoyene-

biT uzrunvelyo saqarTvelos Sidasaxelmwifoebrivi nor-

matiuli aqtebis swori ganmarteba. konvenciis gamoyenebis

wvlili sasamarTlos mier swori gadawyvetilebis miRebaSi

gamoixata dadgenilebiT, rom politikuri Tanamdebobis

piris kritikis farglebi ufro farToa, vidre kerZo piri-

sa da rom Tavisi Tanamdebobrivi mdgomareobidan gamomdi-

nare, politikosi SeiZleba daeqvemdebaros sazogadoebis

(Jurnalistis) kritikas, rasTan dakavSirebiTac man unda

gamoavlinos ufro meti moTmineba.

rac Seexeba evropuli konvenciis gamoyenebis meore

formas – mis gamoyenebas Sidasaxelmwifoebriv normatiul

aqtTan koliziisas, saqarTvelos sasamarTloebis praqti-

kaSi aseTi SemTxveva jerjerobiT ar yofila. es SeiZleba

imiT aixsnas, rom saqarTvelos Sidasaxelmwifoebriv nor-

matiul aqtebsa da adamianis uflebaTa saerTaSoriso xel-

Sekrulebebs Soris ar arsebobs kolizia, Tumca aseTi ax-

sna damajerebeli SeiZleba iyos mxolod Teoriulad. praq-

tikuli TvalsazrisiT es argumenti ar iqneba damajerebe-

li, rac, inter alia, iqidan gamomdinareobs, rom saxelmwifo-

Si, romelic amJamad ayalibebs Tavis samarTlebriv bazas
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273 iqve, gv. 1762-1763.



adamianis uflebaTa dacvasTan dakavSirebiT, ufro didia

winaaRmdegobebis albaToba, vidre im saxelmwifoebSi,

romlebsac mdidari samarTlebrivi tradiciebi aqvT ada-

mianis uflebaTa dacvis Tanamedrove standartebis uz-

runvelyofaSi.274

evropuli konvenciis gamoyenebis mesame formasTan da-

kavSirebiT, romelic iTvaliswinebs konvenciis gamoyene-

bas, rogorc sasamarTlo saqmis gadawyvetis erTaderT sa-

marTlebriv safuZvels, aRsaniSnavia, rom saqarTvelos sa-

samarTlo praqtikaSi aRmoCenilia erTi aseTi SemTxveva275

– saqarTvelos uzenaesma sasamarTlom, romelmac am saqme-

ze gadawyvetileba miiRo 2001 wlis 10 maiss, gadawyvetile-

bis samotivacio nawilSi miuTiTa evropul konvenciaze,

rogorc sasamarTlo saqmis gadawyvetis erTaderT samar-

Tlebriv safuZvelze. 

4.3. saqarTvelos saerTo sasamarTloebis 

praqtika adamianis uflebaTa 

evropuli konvenciis gamoyenebis 

iniciativasTan dakavSirebiT 

rogorc ukve aRiniSna, adamianis uflebaTa evropuli

konvenciis gamoyenebis iniciativa SeiZleba momdinareob-

des rogorc sasamarTlo procesis mxareebis, ise Tavad sa-

samarTlosagan. procesis mxareebs ufleba aqvT, evropuli
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274 damoukidebeli eqspertebis mier momzadebuli kvleva

saqarTvelos kanonmdeblobis adamianis uflebaTa evropuli kon-

venciis moTxovnebTan Sesabamisobis Sesaxeb adasturebs

saqarTvelos mravali normatiuli aqtis evropul konvenciasTan

SesabamisobaSi moyvanis aucileblobas. ix. Study on the Compatibility

of Georgian Law with the Requirements of the Convention for the

Protection of Human Rights and Fundamental Freedoms and its
Protocols, HRCAD(2001)2, 2001; aseve ix. evropis sabWos eqspertebis

mier momzadebuli moxseneba, Report on the Conformity of the Legal

Order of Georgia with Council of Europe Standards, AS/Bur/Georgia
(1997) 1, Parliamentary Assembly, Council of Europe, 25 September

1997. 
275 ganCineba, N8(1), 10 maisi, 2001 weli, susg, sisxlis samarTlis saqmee-

bze, N5, 2001 weli, gv. 268. 



konvenciis safuZvelze daasabuTon TavianTi pozicia da am-

tkicon, rom dairRva konvenciiT maTTvis miniWebuli uf-

lebebi. 

rac Seexeba konvenciis gamoyenebas sasamarTlos inici-

ativiT, rogorc ukve aRiniSna, sasamarTlos aqtiurobis xa-

risxi iseTi normatiuli aqtis gamoyenebaSi, romelsac ar

iSveliebs procesis mxare, gansxvavdeba imis mixedviT, gani-

xileba sisxlis samarTlis Tu samoqalaqo/administraciu-

li saqme. miuxedavad imisa, rom samoqalaqo/administraci-

ul saqmeebTan dakavSirebiT sasamarTlos ufro pasiuri

roli eniWeba, man mainc unda gamoiyenos evropuli konven-

cia (da evropuli sasamarTlos precedentuli samarTali),

Tu Tvlis, rom konvenciis gamoyeneba xels Seuwyobs saqmeze

WeSmaritebis dadgenas. 

im sasamarTlo gadawyvetilebaTa umravlesobaSi, rom-

lebSic gamoyenebulia evropuli konvencia, sasamarTloebi

TavianTi iniciativiT iyeneben evropul konvencias (da evro-

puli sasamarTlos precedentul samarTals).276 sxva sityve-
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276 ix.: ganCineba, N2k-41-I, 12 ianvari, 2000 weli, sisxlis samarTlis saqmeTa

sasamarTlo palata; ganCineba, N3k/413, 24 marti, 2000 weli, susg, naw-

ili I, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N8, 2000 weli,

gv. 375; gadawyvetileba, N3g/ad-24-k, 7 aprili, 2000 weli, susg, nawili II,

administraciul da sxva kategoriis saqmeebze, N6, 2000 weli, gv. 258;

gadawyvetileba, N3b-63, 16 maisi, 2000 weli, administraciuli

samarTlisa da sagadasaxado saqmeTa saapelacio palata; ganCineba,

N3g/ad-170-k, 30 noemberi, 2000 weli, administraciul da sxva kate-

goriis saqmeebze; ganCineba, N3g/ad-190-k, 30 aprili, 2001 weli, susg,

administraciul da sxva kategoriis saqmeebze, N4, 2001 weli, gv. 319;

ganCineba, N3k/568-01, 4 ivlisi, 2001 weli, susg, samoqalaqo, samewarmeo

da gakotrebis saqmeebze, N10, 2001 weli, gv. 1115; ganCineba, N3k/376-01,

18 ivlisi, 2001 weli, susg, samoqalaqo, samewarmeo da gakotrebis

saqmeebze, N10, 2001 weli, gv. 1176; ganCineba, N33-S, 1 oqtomberi, 2001

weli, susg, sisxlis samarTlis saqmeebze, N12, 2001 weli, gv. 917;

gadawyvetileba, N3b/509, 22 oqtomberi, 2001 weli, administraciuli

samarTlisa da sagadasaxado saqmeTa saapelacio palata;

gadawyvetileba, N3k/754-01, 5 dekemberi, 2001 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N3, 2002 weli, gv. 402-403;

gadawyvetileba, N2/a-83-2001, 21 dekemberi, 2001 weli, samoqalaqo da

samewarmeo saqmeTa kolegia; gadawyvetileba, N3k/1044, 1 marti, 2002

weli, susg, samoqalaqo, samewarmeo da gakotrebis saqmeebze, N5, 2002

weli, gv. 799; gadawyvetileba, saqme N3g/ad-9-01, 26 marti, 2002 weli,

susg, administraciul da sxva kategoriis saqmeebze, N7, 2002 weli, gv.

898. ganCineba, N3g/ad-246-k-01, 19 aprili, 2002 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N5, 2002 weli, gv. 695; ganaCeni,

saqme N1/b-4, 23 maisi, 2002 weli afxazeTis avtonomiuri respublikis

umaRlesi sasamarTlo; gadawyvetileba, N2/a-25-2002, 3 ivlisi, 2002



biT, am sasamarTlo saqmeebSi sasamarTloebi iyeneben evro-

pul konvencias, miuxedavad imisa, rom procesis mxare Tavisi

poziciis dasasabuTeblad ar iSveliebs konvencias.277

saqarTvelos sasamarTloTa aseTi aqtiuri roli misa-

salmebelia. gansakuTrebiT misasalmebelia sasamarTloTa

roli samoqalaqo/administraciul saqmeebTan dakavSire-

biT. miuxedavad imisa, rom am kategoriis saqmeebze sasamar-

Tlos SedarebiT pasiuri roli eniWeba, saqarTvelos sasa-

marTloebi mainc iyeneben evropul konvencias. 

rac Seexeba saqmeebs, romlebSic evropuli konvencia

sasamarTlom gamoiyena procesis mxaris iniciativiT, sa-

qarTvelos sasamarTlo praqtikaSi aRmoCenilia ramdenime

aseTi saqme.278 am saqmeebSi procesis mxarem Tavisi pozici-

is dasasabuTeblad moiSvelia evropuli konvencia, sasa-
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weli, samoqalaqo da samewarmeo saqmeTa kolegia; ganCineba, N3g-ad-161-

k-02, 23 oqtomberi, 2002 weli, susg, administraciul da sxva kategori-

is saqmeebze, N11, 2002 weli, gv. 1895; ganCineba, N3g-ad-189-k-02, 6 noem-

beri, 2002 weli, susg, administraciul da sxva kategoriis saqmeebze,

N12, 2002 weli, gv. 2002; ganCineba, N3g-ad-241-k-02, 15 noemberi, 2002

weli, susg, administraciul da sxva kategoriis saqmeebze, N12, 2002

weli, gv. 2099; ganCineba, N3g-ad-29-g-02, 20 noemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2002 weli, gv. 2116;

gadawyvetileba, N3g-ad-462-k-02, 25 noemberi, 2002 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N1, 2003 weli, gv. 37; ganCineba,

N3k-1188-02, 16 dekemberi, 2002 weli, susg, samoqalaqo, samewarmeo da

gakotrebis saqmeebze, N2, 2003 weli, gv. 461. ganCineba, N3g-ad-429-k-02,

18 dekemberi, 2002 weli, susg, administraciul da sxva kategoriis

saqmeebze, N2, 2003 weli, gv. 224.

277 yovel SemTxvevaSi, am gadawyvetilebebSi araferia miTiTebuli imaze,

rom procesis mxarem Tavisi poziciis dasasabuTeblad moiSvelia

evropuli konvencia. 

278 ix.: ganCineba, N3k/599, 22 Tebervali, 2001 weli, samoqalaqo, samewarmeo

da gakotrebis palata; ganCineba, N22(1), 17 ivlisi, 2001 weli, susg,

sisxlis samarTlis saqmeebze, N10, 2001 weli, gv. 653-655; ganCineba, N79,

11 oqtomberi, 2001 weli, susg, sisxlis samarTlis saqmeebze, N1, 2002

weli, gv. 42-44; ganCineba, N3g/ad-82-k-01, 13 noemberi, 2001 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2001 weli, gv. 1129,

1131; gadawyvetileba, N2/64, 3 aprili, 2002 weli, WiaTuris raionuli

sasamarTlo; gadawyvetileba, N3/9-2002, 13 maisi, 2002 weli, marneulis

raionuli sasamarTlo; ganCineba, N3k-606-02, 12 ivnisi, 2002 weli, susg,

samoqalaqo, samewarmeo da gakotrebis saqmeebze, N9, 2002 weli, gv.

1511-1513; ganCineba, N3k-337-02, 25 ivnisi, 2002 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N9, 2002 weli, gv. 1625-1637;Mamave

saqmeze ix. Tbilisis saolqo sasamarTlos gadawyvetileba, N2/a-176,

18 dekemberi, 2001 weli, samoqalaqo da samewarmeo saqmeTa kolegia;

gadawyvetileba, N3k-390-02, 4 ivlisi, 2002 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N10, 2002 weli, gv. 1758-1767.



marTlom ki gadawyvetilebis misaRebad gamoiyena evropu-

li konvenciis Sesabamisi muxlebi (zogierT SemTxvevaSi, ev-

ropuli sasamarTlos precedentuli samarTali).

samwuxarod, saqarTvelos sasamarTlo praqtikaSi aR-

moCenilia ori SemTxveva, rodesac procesis mxarem Tavisi

poziciis dasasabuTeblad moiSvelia evropuli konvencia,

magram sasamarTlom Tavis gadawyvetilebaSi arc ki moixse-

nia igi.279

4.4. evropuli konvenciiT saqarTvelos

saerTo sasamarTloebis gadawyvetilebaTa

dasabuTebis praqtika 

rogorc aRiniSna, Tu procesis mxare Tavisi poziciis

dasasabuTeblad iSveliebs evropul konvencias, sasamar-

Tlom unda ganixilos saqme am argumentebis mixedviT. Ta-

vis gadawyvetilebaSi sasamarTlom unda gamoxatos saku-

Tari pozicia, SeiZleba Tu ara evropuli konvenciis gamo-

yeneba konkretul davasTan dakavSirebiT. sasamarTlom

unda daasabuTos, ratom iyenebs an ar iyenebs igi am nor-

mebs saqmis gadasawyvetad, anu eTanxmeba Tu ara igi mxaris

mier konvenciaze damyarebul argumentebs. Tu sasamarTlo

ar eTanxmeba aseT argumentebs, man unda daasabuTos is mi-

zezebi, romelTa gamoc igi ar eTanxmeba mxaris pozicias.

sasamarTlom SeiZleba miuTiTos, rom konvenciis es muxli

ar gamoiyeneba am saqmesTan dakavSirebiT, radgan misi re-

gulirebis sfero gansxvavdeba, an – rom mxare arasworad

ganmartavs evropuli konvenciis konkretuli muxlis Sina-

arss. analogiurad unda daasabuTon sasamarTloebma Tavi-

anTi pozicia, Tu mxare iSveliebs evropuli sasamarTlos

precedentul samarTals.

saqarTvelos sasamarTloTa im gadawyvetilebebis ana-

lizis Sedegad, romlebSic gamoyenebulia adamianis ufle-

140

279 gadawyvetileba, saqme N2/229, 17 seqtemberi, 2001 weli, borjomis

raionuli sasamarTlo; aseve ix. sarCeli da mosarCelis dacviTi

sityva; gadawyvetileba, N2/74, 6 Tebervali, 2003 weli, quTaisis

saqalaqo sasamarTlo. 



baTa evropuli konvencia, SeiZleba gakeTdes daskvna, rom

mdgomareoba evropuli konvenciiTa da evropuli sasamar-

Tlos precedentuli samarTliT saqarTvelos sasamarTlo

gadawyvetilebaTa dasabuTebis TvalsazrisiT jerjero-

biT aradamakmayofilebelia. am saqmeebis umravlesobaSi sa-

samarTlo gadawyvetilebebi arasakmarisad detalurad

aris dasabuTebuli evropul konvenciasTan dakavSirebiT. 

miuxedavad amisa, praqtikis Seswavlam gamoavlina ram-

denime SemTxveva, rodesac sasamarTlom sakmarisad deta-

lurad imsjela procesis mxaris mier evropul konvenciaze

dafuZnebul argumentebze.280

am saqmeebSi sasamarTlom saqme gaaanaliza procesis

mxaris mier konvenciaze dafuZnebuli argumentebis safuZ-

velze da daasabuTa, ratom gamoiyena an ar gamoiyena man ev-

ropuli konvenciis Sesabamisi norma saqmis gadasawyvetad.

udavoa, rom aseTi gadawyvetilebebi ufro damajerebelia

procesis mxareebisaTvis, maT Soris im mxarisaTvis, romlis

sawinaaRmdegod miiRes gadawyvetileba, vidre is gadawyve-

tileba, romelSic mxolod `mSrali~ miTiTebaa evropul

konvenciaze. 
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280 ix.: ganCineba, N22(1), 17 ivlisi, 2001 weli, susg, sisxlis samarTlis

saqmeebze, N10, 2001 weli, gv. 653-655; gadawyvetileba, N2/64, 3 aprili,

2002 weli, WiaTuris raionuli sasamarTlo; gadawyvetileba, N3/9-2002,

13 maisi, 2002 weli, marneulis raionuli sasamarTlo; ganCineba, N3k-

337-02, 25 ivnisi, 2002 weli, susg, samoqalaqo, samewarmeo da gakotrebis

saqmeebze, N9, 2002 weli, gv. 1625-1637; gadawyvetileba, N2/a-25-2002, 3

ivlisi, 2002 weli, samoqalaqo da samewarmeo saqmeTa kolegia;

gadawyvetileba, N3k-390-02, 4 ivlisi, 2002 weli, susg, samoqalaqo, same-

warmeo da gakotrebis saqmeebze, N10, 2002 weli, gv. 1758-1767. 

sayuradReboa saqarTvelos uzenaesi sasamarTlos

gadawyvetileba, romelSic man, marTalia, ar ganixila evropuli kon-

vencia, magram ganixila mxaris mier moSveliebuli evropuli

sasamarTlos saqmeebi da daasabuTa, rom es precedentebi ar unda

iqnes gamoyenebuli konkretul davasTan dakavSirebiT. ganCineba,

N3g-ad-275-k-02, 24 ianvari, 2003 weli, susg, administraciuli da sxva

kategoriis saqmeebze, N3, 2003 weli, gv. 476-479; aseve ix. saqarTvelos

uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa

palatis gadawyvetileba, N3k/1240-02, 24 aprili, 2003 weli.



4.5. adamianis uflebaTa evropuli

konvenciis teqsti, romelsac 

iyeneben saqarTvelos 

sasamarTloebi praqtikaSi 

saqarTvelos saerTo sasamarTloebis im gadawyveti-

lebaTa analizma, romlebSic gamoyenebulia evropuli kon-

vencia, cxadyo, rom sasamarTloebi iyeneben evropuli kon-

venciis ara oficialur qarTulenovan teqsts, romelic ga-

moqveynda oficialur beWdviT organoSi – `saqarTvelos

sakanonmdeblo macneSi~,281 aramed araoficialur teq-

stebs.282

aseve aRsaniSnavia, rom erT-erT gadawyvetilebaSi, ro-

melic, marTalia, ar exeboda adamianis uflebaTa evropul

konvencias, sasamarTlom pirdapir ganacxada, rom man gani-

xila konvenciis avTenturi (araqarTulenovani) teqsti.283

amdenad, aSkaraa, rom saqarTvelos sasamarTloebis

praqtikaSi ucxo ar aris evropuli konvenciis araoficia-

luri teqstis gamoyeneba, Tumca amas, albaT, aqvs Tavisi

logikuri axsna, kerZod ki is, rom konvenciis oficialur

qarTulenovan teqstSi aris rigi xarvezebisa, romelTa ga-

moc konvenciis Sinaarsi SeiZleba arasworad iqnes ganmar-

tebuli.284
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281 `saqarTvelos sakanonmdeblo macne~, N3(8), II nawili, 1999 wlis 4 ivnisi. 

282 gadawyvetileba, N3b-63, 16 maisi, 2000 weli, administraciuli

samarTlisa da sagadasaxado saqmeTa saapelacio palata;

gadawyvetileba, N3b/509, 22 oqtomberi, 2001 weli, administraciuli

samarTlisa da sagadasaxado saqmeTa saapelacio palata;

gadawyvetileba, N2/a-25-2002, 3 ivlisi, 2002 weli, samoqalaqo da same-

warmeo saqmeTa kolegia; ganCineba, N3g-ad-29-g-02, 20 noemberi, 2002

weli, susg, administraciul da sxva kategoriis saqmeebze, N12, 2002

weli, gv. 2116; gadawyvetileba (nomeri miTiTebuli ar aris), 18 dekem-

beri, 2002 weli, quTaisis saolqo sasamarTlos samoqalaqo, same-

warmeo da gakotrebis saqmeTa saapelacio palata.

283 sakiTxi exeboda `saerTaSoriso saxelSekrulebo samarTlis Sesaxeb~

venis konvencias. ix. gadawyvetileba, saqme N3g-ad-9-k, 18 noemberi, 1999

weli, saqarTvelos uzenaesi sasamarTlos gadawyvetilebani, nawili II,

administraciul da sxva kategoriis saqmeebze, N1, 2000 weli, gv. 32.

284 ix. Study on the Compatibility of Georgian Law with the Requirements of the
Convention for the Protection of Human Rights and Fundamental Freedoms
and its Protocols, HRCAD(2001)2, 2001, 21.



4.6. adamianis uflebaTa evropuli

konvenciis gamoyeneba saqarTvelos

sakonstitucio sasamarTlos 

praqtikaSi 

rogorc cnobilia, saqarTvelos sakonstitucio sasa-

marTlom funqcionireba daiwyo 1996 wels. am droidan mo-

yolebuli sakonstitucio sasamarTlom araerTxel gamoi-

yena saerTaSoriso aqtebi.285 saqarTvelos sakonstitucio

sasamarTlo iyenebs sxvadasxva saxisa da iuridiuli bune-

bis saerTaSoriso aqtebs. igi iyenebs rogorc saerTaSori-

so xelSekrulebebs, romlebic ar exeba adamianis uflebaTa

dacvas,286 ise xelSekrulebebs, romlebic aregulirebs

xsenebul sakiTxs. 

saqarTvelos sakonstitucio sasamarTlom adamianis

uflebaTa saerTaSoriso xelSekrulebebi gamoiyena daax-

loebiT 10 SemTxvevaSi (am saerTaSoriso xelSekrulebebSi

ar Sedis adamianis uflebaTa evropuli konvencia).287 ada-

mianis uflebaTa saerTaSoriso xelSekrulebebs Soris sa-

konstitucio sasamarTlo ZiriTadad iyenebs saerTaSori-

so paqts samoqalaqo da politikuri uflebebis Sesaxeb da

saerTaSoriso paqts ekonomikuri, socialuri da kultu-

ruli uflebebis Sesaxeb. 
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285 b. zoiZe, adamianis uflebebi da saqarTvelos sakonstitucio

sasamarTlos praqtika, Jurnali `adamiani da konstitucia~, N2, 2002

weli, gv. 60.

286 ganCineba, saqme `moqalaqe irakli RorTqiSvili saqarTvelos prezi-

dentisa da saqarTvelos parlamentis winaaRmdeg~, N1/7/111, 7 noem-

beri, 2001 weli, `adamiani da konstitucia~, N4, 2001 weli, gv. 91-96;

gadawyvetileba, saqme `q. Tbilisis didube-CuRureTis raionuli

sasamarTlos konstituciuri wardgineba~, N8/177/2, 21 maisi, 2002

weli, `adamiani da konstitucia~, N2, 2002 weli, gv. 182-189; ganCineba,

saqme `saqarTvelos moqalaqe irina sariSvili-Wanturias konstitu-

ciuri sarCeli saqarTvelos parlamentis winaaRmdeg~, N2/14/156, 4

oqtomberi, 2002 weli, `adamiani da konstitucia~, N4, 2002 weli, gv.

93-97. 

287 ganCineba, saqme `moqalaqe lado sanikiZe da moqalaqe koba

daviTaSvili saqarTvelos parlamentis winaaRmdeg~, N1/7/20, 15 ian-

vari, 1997 weli, `adamiani da konstitucia~, N1, 1997 weli, gv. 99;

ganCineba, saqme `nino ioseliani samcxe-javaxeTis mxareSi

saqarTvelos prezidentis saxelmwifo rwmunebulis da saqarTvelos



saqarTvelos sakonstitucio sasamarTlo aseve iyenebs

sarekomendacio xasiaTis saerTaSoriso aqtebs. sasamarTlo

praqtikaSi aRmoCenilia aseTi aqtebis gamoyenebis 7 Sem-

Txveva. umravles SemTxvevaSi sakonstitucio sasamarTlo

iyenebs adamianis uflebaTa sayovelTao deklaracias.288
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ganaTlebis saministros winaaRmdeg~, N2/33/1, 4 noemberi, 1997 weli,

`adamiani da konstitucia~, N1, 1998 weli, gv. 55-56; gadawyvetileba,

saqme `saqarTvelos parlamentis wevrTa jgufi saqarTvelos parla-

mentis winaaRmdeg~, N2/35, 29 dekemberi, 1997 weli, `saqarTvelos

sakonstitucio sasamarTlos gadawyvetilebebi~, 2002 weli, gv. 103;

ganCineba, saqme `1) moqalaqeebi: canava giorgi, fifia marina, qardava

vladimeri da sxvebi saqarTvelos parlamentisa da saqarTvelos cen-

traluri saarCevno komisiis winaaRmdeg; 2) moqalaqe Tamaz (daTo)

xoStaria saqarTvelos centraluri saarCevno komisiis winaaRmdeg; 3)

moqalaqe mamuka pitava saqarTvelos parlamentisa da saqarTvelos

centraluri saarCevno komisiis winaaRmdeg~, N2/121,127,145/2, 14

Tebervali 2002 weli, `adamiani da konstitucia~, N1, 2002 weli, gv. 133,

135, 137; gadawyvetileba, saqme `saqarTvelos moqalaqeebi – (1) baWua

gaCeCilaZe, simon TurvandiSvili, SoTa buaZe, solomon sanadiraZe da

levan qvacbaia, (2) vladimer doborjginiZe, nineli andriaZe, guram

demetraSvili da SoTa papiaSvili, (3) givi donaZe saqarTvelos parla-

mentis winaaRmdeg~, N1/1/126,129,158, 18 aprili, 2002 weli, `adamiani da

konstitucia~, N2, 2002 weli, gv. 157-160; gadawyvetileba, saqme

`saqarTvelos moqalaqe guram Samanidis konstituciuri sarCeli

saqarTvelos Sinagan saqmeTa da saqarTvelos sagadasaxado

Semosavlebis saministros winaaRmdeg~, N2/1/130, 23 aprili, 2002 weli,

`adamiani da konstitucia~, N2, 2002 weli, gv. 179-180; gadawyvetileba,

saqme `saqarTvelos moqalaqeebi – tristan xaniSvili, Tedore niniZe,

nodar WiTanava, levan aleqsiZe, giorgi qavTaraZe da sxvebi (sul 12

mosarCele) saqarTvelos parlamentis winaaRmdeg~, N1/2/174,199, 15

oqtomberi 2002 weli, `adamiani da konstitucia~, N4, 2002 weli, gv. 105;

gadawyvetileba, saqme `saqarTvelos axalgazrda iuristTa asociacia

da zaal tyeSelaSvili, maia SariqaZe, nino basiSvili, vera basiSvili da

lela guraSvili saqarTvelos parlamentis winaaRmdeg~, N2/2/180-183,

5 noemberi, 2002 weli, `adamiani da konstitucia~, N4, 2002 weli, gv. 123-

144; gadawyvetileba, saqme `saqarTvelos moqalaqeebi firuz

beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo damcveli

saqarTvelos parlamentis winaaRmdeg~, N2/3/182,185,191, 29 ianvari,

2003 weli, `adamiani da konstitucia~, N1, 2003 weli, gv. 184. 

288 ganCineba, saqme `moqalaqe lado sanikiZe da moqalaqe koba

daviTaSvili saqarTvelos parlamentis winaaRmdeg~, N1/7/20, 15 ian-

vari, 1997 weli, `adamiani da konstitucia~, N1, 1997 weli, gv. 99;

gadawyvetileba, saqme `saqarTvelos parlamentis wevrTa jgufi

saqarTvelos parlamentis winaaRmdeg~, N2/35, 29 dekemberi, 1997

weli, `saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi~,

2002 weli, gv. 103; gadawyvetileba, saqme `avTandil WaWua

saqarTvelos parlamentis winaaRmdeg~, N2/80-9, 3 noemberi, 1998 weli,

`adamiani da konstitucia~, N4, 1998 weli, gv. 105; gadawyvetileba,

saqme `nugzar gergedava da vefxvia gergedava saqarTvelos parlamen-

tis winaaRmdeg~, N2/86/12, 3 noemberi, 1999 weli, `adamiani da konsti-



rac Seexeba uSualod adamianis uflebaTa evropuli

konvenciis gamoyenebas, aRsaniSnavia, rom nel-nela mkvid-

rdeba adamianis uflebaTa evropuli konvenciis gamoyene-

bis praqtika saqarTvelos sakonstitucio sasamarTloSi.

sasamarTlo praqtikis Seswavlis Sedegad aRmoCenilia ev-

ropuli konvenciis gamoyenebis 7 SemTxveva.289 Tu wlebis

mixedviT gaanalizdeba evropuli konvenciis gamoyenebis

praqtika, ikveTeba misi gamoyenebis zrdis tendencia – Tuki

sakonstitucio sasamarTlom saqmianobis dawyebidan 2002

wlamde sul orjer gamoiyena konvencia, mxolod 2002 wlis

ganmavlobaSi man ukve samjer gamoiyena igi.
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tucia~, N1, 2000 weli, gv. 95; gadawyvetileba, saqme `levan SaraSeniZe,

daviT wiklauri da sxvebi saqarTvelos prezidentis winaaRmdeg~,

N1/3/113, 25 dekemberi, 2001 weli, `saqarTvelos sakonstitucio

sasamarTlos gadawyvetilebebi~, 2003 weli, gv. 155; ganCineba, saqme `1)

moqalaqeebi: canava giorgi, fifia marina, qardava vladimeri da sxve-

bi saqarTvelos parlamentisa da saqarTvelos centraluri

saarCevno komisiis winaaRmdeg; 2) moqalaqe Tamaz (daTo) xoStaria

saqarTvelos centraluri saarCevno komisiis winaaRmdeg; 3)

moqalaqe mamuka pitava saqarTvelos parlamentisa da saqarTvelos

centraluri saarCevno komisiis winaaRmdeg~, N2/121,127,145/2, 14

Tebervali, 2002 weli, `adamiani da konstitucia~, N1, 2002 weli, gv.

133, 135, 137; saqarTvelos sakonstitucio sasamarTlos pirveli

kolegia, gadawyvetileba, N1/1/138,171,179,209, 2003 wlis 26

Tebervali, Jurnali `adamiani da konstitucia~, N2, 2003, gv. 100; 

289 gadawyvetileba, saqme `aleqsandre danelia da giorgi comaia

saqarTvelos parlamentis winaaRmdeg~, N1/2-14-19, 30 dekemberi, 1996

weli, `saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi~,

1996-1997 wlebi, Tbilisi, 2002 weli, gv. 38, sayuradReboa, rom am

saqmeze gadawyvetilebis miRebis dros saqarTvelo ar iyo konvenciis

pirveli oqmis monawile; ganCineba, saqme `moqalaqe lado sanikiZe da

moqalaqe koba daviTaSvili saqarTvelos parlamentis winaaRmdeg~,

N1/7/20, 15 ianvari, 1997 weli, `adamiani da konstitucia~, N1, 1997 weli,

gv. 99; ganCineba, saqme `moqalaqe Salva mgelaZe saqarTvelos parlamen-

tis winaaRmdeg~, N1/5/133, 24 maisi, 2002 weli, `adamiani da konstitu-

cia~, N3, 2002 weli, gv. 116-117; gadawyvetileba, saqme `saqarTvelos

axalgazrda iuristTa asociacia da zaal tyeSelaSvili, maia SariqaZe,

nino basiSvili, vera basiSvili da lela guraSvili saqarTvelos par-

lamentis winaaRmdeg~, N2/2/180-183, 5 noemberi, 2002 weli, `adamiani da

konstitucia~, N4, 2002 weli, gv. 123-144; ganCineba, saqme `mosarCele

nazi TxeliZe saqarTvelos parlamentis winaaRmdeg~, N2/19/207, 26

noemberi, 2002 weli, `adamiani da konstitucia~, N4, 2002 weli, gv. 152-

153; gadawyvetileba, saqme `saqarTvelos moqalaqeebi: firuz

beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo damcveli

saqarTvelos parlamentis winaaRmdeg~, N2/3/182,185,191, 29 ianvari,

2003 weli, `adamiani da konstitucia~, N1, 2003 weli, gv. 202;

gadawyvetileba, saqme `1. moqalaqe avTandil riJamaZe saqarTvelos

parlamentis winaaRmdeg; 2. moqalaqe neli mumlaZe saqarTvelos par-

lamentis winaaRmdeg~, N2/6/205,232, 3 ivlisi, 2003 weli.



rac Seexeba saerTaSoriso aqtebis,290 maT Soris adami-

anis uflebaTa evropuli konvenciis, gavlenas sakonstitu-

cio sasamarTlos gadawyvetilebebze, SeiZleba gakeTdes

daskvna, rom maTi gavlena jerjerobiT ar aris arsebiTi,

radgan umravles SemTxvevaSi sasamarTlo mainc imave ga-

dawyvetilebas miiRebda, romc ar gamoeyenebina saerTaSo-

riso aqti (aqtebi). ZiriTadad sakonstitucio sasamarTlo

iyenebs saerTaSoriso aqtebs imis dasadastureblad, rom

adamianis uflebebs saqarTvelos Sidasaxelmwifoebrivi

normatiuli aqti imave wesiT icavs, rogorc es uzrunvel-

yofilia saerTaSoriso aqtebiT.291

aqve gasaTvaliswinebelia sakonstitucio sasamar-

Tlos, rogorc konstituciuri kontrolis sasamarTlo

organos, mier saerTaSoriso aqtebis gamoyenebis Tavisebu-

reba. adamianis uflebaTa dacvasTan dakavSirebiT saqar-

Tvelos sakonstitucio sasamarTlom saerTaSoriso aqtebi

unda gamoiyenos ZiriTadad imisaTvis, rom uzrunvelyos

saqarTvelos konstituciisa da sxva Sidasaxelmwifoebrivi

normatiuli aqtebis swori ganmarteba. 

rac Seexeba adamianis uflebaTa saerTaSoriso xelSek-

rulebebis, maT Soris adamianis uflebaTa evropuli kon-

venciis, gamoyenebis iniciativas, saqarTvelos sakonsti-

tucio sasamarTlos im gadawyvetilebaTa analizma, rom-

lebSic gamoyenebulia adamianis uflebaTa saerTaSoriso

xelSekrulebebi, maT Soris evropuli konvencia, cxadyo,

rom sasamarTlo sakmaod xSirad Tavisi iniciativiT iyenebs

evropul konvencias sasamarTlo gadawyvetilebis misaRe-

bad.292 sasamarTlos aseTi praqtika misasalmebelia da igi

kidev ufro unda ganviTardes.
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290 miuxedavad imisa, rom naSromis ZiriTadi mizania evropuli konvenciis

gamoyenebis praqtikis Seswavla, mizanSewonilad CaiTvala naSromis am

nawilSi ara mxolod konvenciis, aramed, zogadad, adamianis uflebaTa

saerTaSoriso xelSekrulebebis gamoyenebis praqtikis analizi.

291 mag.: gadawyvetileba, saqme `saqarTvelos moqalaqe guram Samanidis

konstituciuri sarCeli saqarTvelos Sinagan saqmeTa da

saqarTvelos sagadasaxado Semosavlebis saministros winaaRmdeg~,

N2/1/130, 23 aprili 2002 weli, `adamiani da konstitucia~, N2, 2002

weli, gv. 179-180; gadawyvetileba, saqme `aleqsandre danelia da gior-

gi comaia saqarTvelos parlamentis winaaRmdeg~, N1/2-14-19, 30 dekem-

beri, 1996 weli, `saqarTvelos sakonstitucio sasamarTlos

gadawyvetilebebi~, Tbilisi, 2002 weli, gv. 38. 

292 gadawyvetileba, saqme `aleqsandre danelia da giorgi comaia

saqarTvelos parlamentis winaaRmdeg~, N1/2-14-19, 30 dekemberi, 1996



sakonstitucio sasamarTlo aseve iyenebs adamianis

uflebaTa saerTaSoriso xelSekrulebebs procesis mxaris

iniciativiT. mis praqtikaSi aRmoCenilia ramdenime Sem-

Txveva, rodesac procesis mxarem Tavisi pozicia daasabuTa

saerTaSoriso xelSekrulebiT, sasamarTlom ki ixelmZRva-

nela am saerTaSoriso xelSekrulebiT saqmis gadasawyve-

tad.293 miuxedavad am dadebiTi tendenciisa, samwuxarod,

aRmoCenilia SemTxveva, rodesac procesis mxarem Tavisi

poziciis dasasabuTeblad saqarTvelos konstituciasTan

erTad moiSvelia saerTaSoriso aqtebi, magram sasamar-

Tlos Tavis gadawyvetilebaSi ar umsjelia maTze.294
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weli, `saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi~,

1996-1997 wlebi, Tbilisi, 2002 weli, gv. 38; ganCineba, saqme `moqalaqe

lado sanikiZe da moqalaqe koba daviTaSvili saqarTvelos parlamen-

tis winaaRmdeg~, N1/7/20, 15 ianvari, 1997 weli, `adamiani da konstitu-

cia~, N1, 1997 weli, gv. 99; gadawyvetileba, saqme `saqarTvelos parla-

mentis wevrTa jgufi saqarTvelos parlamentis winaaRmdeg~, N2/35,

29 dekemberi, 1997 weli, `saqarTvelos sakonstitucio sasamarTlos

gadawyvetilebebi~, 1996-1997 wlebi, Tbilisi, 2002 weli, gv. 103;

gadawyvetileba, saqme `saqarTvelos moqalaqeebi: tristan xaniSvili,

Tedore niniZe, nodar WiTanava, levan aleqsiZe, giorgi qavTaraZe da

sxvebi (sul 12 mosarCele) saqarTvelos parlamentis winaaRmdeg~,

N1/2/174,199, 15 oqtomberi, 2002 weli, `adamiani da konstitucia~, N4,

2002 weli, gv. 105. 

293 gadawyvetileba, saqme `saqarTvelos moqalaqeebi: (1) baWua gaCeCilaZe,

simon TurvandiSvili, SoTa buaZe, solomon sanadiraZe da levan qvacba-

ia, (2) vladimer doborjginiZe, nineli andriaZe, guram demetraSvili da

SoTa papiaSvili, (3) givi donaZe saqarTvelos parlamentis winaaRmdeg~,

N1/1/126,129,158, 18 aprili 2002 weli, ̀ adamiani da konstitucia~, N2, 2002

weli, gv. 157-160; ganCineba, saqme `moqalaqe Salva mgelaZe saqarTvelos

parlamentis winaaRmdeg~, N1/5/133, 24 maisi, 2002 weli, `adamiani da kon-

stitucia~, N3, 2002 weli, gv. 116-117; gadawyvetileba, saqme

`saqarTvelos axalgazrda iuristTa asociacia da zaal tyeSelaSvili,

maia SariqaZe, nino basiSvili, vera basiSvili da lela guraSvili

saqarTvelos parlamentis winaaRmdeg~, N2/2/180-183, 5 noemberi, 2002

weli, `adamiani da konstitucia~, N4, 2002 weli, gv. 123-144;

gadawyvetileba, saqme `saqarTvelos moqalaqeebi: firuz beriaSvili,

revaz jimSeriSvili da saqarTvelos saxalxo damcveli saqarTvelos

parlamentis winaaRmdeg~, N2/3/182,185,191, 29 ianvari, 2003 weli, `adami-

ani da konstitucia~, N1, 2003 weli, gv. 167; saqarTvelos sakonstitucio

sasamarTlos pirveli kolegia, gadawyvetileba, N1/1/138,171,179,209,

2003 wlis 26 Tebervali, Jurnali `adamiani da konstitucia~, N2, 2003, gv.

95-100; gadawyvetileba, saqme `1. moqalaqe avTandil riJamaZe

saqarTvelos parlamentis winaaRmdeg; 2. moqalaqe neli mumlaZe

saqarTvelos parlamentis winaaRmdeg~, N2/6/205,232, 3 ivlisi, 2003 weli.

294 gadawyvetileba, saqme `moqalaqeebi: besarion fanculaia, elguja

guledani, jemal miqelaZe, murman zaqaraia da manguli xubua

saqarTvelos parlamentis winaaRmdeg~, N2/97/3, 21 dekemberi, 2000

weli, `adamiani da konstitucia~, N1, 2001 weli, Ngv. 101.



rac Seexeba sakonstitucio sasamarTlos gadawyveti-

lebebis dasabuTebas saerTaSoriso aqtebiT, sasamarTlo

praqtika saWiroebs Semdgom ganviTarebas. rogorc ukve

aRiniSna, sakonstitucio sasamarTlos Sesaxeb kanonmdeb-

lobis mixedviT, sasamarTlom Tavisi gadawyvetileba unda

daasabuTos. zogadad aRsaniSnavia, rom, Tu procesis mxare

Tavisi poziciis dasasabuTeblad iSveliebs saerTaSoriso

aqts, sakonstitucio sasamarTlom Tavis gadawyvetilebaSi

unda gamoxatos Tavisi pozicia, SeiZleba Tu ara am saerTa-

Soriso aqtis gamoyeneba konkretul davasTan dakavSire-

biT. sasamarTlom unda daasabuTos, ratom iyenebs an ar iye-

nebs igi am normebs saqmis gadasawyvetad. sasamarTlos ara

aqvs ufleba, ubralod ugulebelyos saerTaSoriso aqtze

dafuZnebuli argumenti. man unda imsjelos am argumentze

da gamoxatos Tavisi pozicia mis mimarT.295

sakonstitucio sasamarTlos praqtikam cxadyo, rom im

saqmeebis umravlesobaSi, romlebSic gamoyenebulia adamia-

nis uflebaTa saerTaSoriso aqtebi, sasamarTlo gadawyve-

tilebebi arasakmarisad detalurad aris dasabuTebuli am

aqtebTan dakavSirebiT. miuxedavad imisa, rom saqarTvelos

sakonstitucio sasamarTlos praqtika saWiroebs Semdgom

ganviTarebas saerTaSoriso xelSekrulebebis safuZvelze

sasamarTlo gadawyvetilebaTa dasabuTebis TvalsazrisiT,

praqtikaSi aRmoCenilia SemTxvevebi, rodesac sasamarTlom

sakmarisad detalurad daasabuTa Tavisi gadawyvetilebebi

adamianis uflebaTa saerTaSoriso xelSekrulebebTan da-

kavSirebiT.296
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295 am TvalsazrisiT sainteresoa sakonstitucio sasamarTlos

gadawyvetileba, romelSic man ganacxada, rom `konstituciuri

sarCelidan ar Cans, Tu riTi gamoixateba sadavo normiT `adamianis

uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis~

me-6 da me-13 muxlebis darRveva~, romelic moiSvelia mosarCelem.

misasalmebelia, rom sakonstitucio sasamarTlom ar moaxdina

mosarCelis konvenciaze dafuZnebuli argumentis ignorireba.

sasamarTlom marTebulad aRniSna, rom sarCelidan ar Cans, riTi

dairRva konvencia. ix. ganCineba, saqme `moqalaqe Salva mgelaZe

saqarTvelos parlamentis winaaRmdeg~, N1/5/133, 24 maisi, 2002 weli,

`adamiani da konstitucia~, N3, 2002 weli, gv. 116-117. 

296 gadawyvetileba, saqme `saqarTvelos moqalaqeebi: (1) baWua

gaCeCilaZe, simon TurvandiSvili, SoTa buaZe, solomon sanadiraZe da

levan qvacbaia, (2) vladimer doborjginiZe, nineli andriaZe, guram

demetraSvili da SoTa papiaSvili, (3) givi donaZe saqarTvelos par-

lamentis winaaRmdeg~, N1/1/126,129,158, 18 aprili, 2002 weli, `adami-

ani da konstitucia~, N2, 2002 weli, gv. 159-160; gadawyvetileba, saqme



saqarTvelos sakonstitucio sasamarTloSi dadebiTi

praqtika viTardeba mosamarTleTa mier TavianTi gansxvave-

buli azrebis adamianis uflebaTa saerTaSoriso aqtebis

safuZvelze dasabuTebis mimarTulebiT.297
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`1. moqalaqe avTandil riJamaZe saqarTvelos parlamentis

winaaRmdeg; 2. moqalaqe neli mumlaZe saqarTvelos parlamentis

winaaRmdeg~, N2/6/205,232, 3 ivlisi, 2003 weli. 

297 saqarTvelos sakonstitucio sasamarTlos Tavmjdomaris, avTandil

demetraSvilis gansxvavebuli azri, gadawyvetileba, saqme

`saqarTvelos parlamentis wevrTa jgufi (1) gaxtang xmalaZis, ham-

let WipaSvilis, Tengiz jguSiasa da sxvebis SemadgenlobiT (sul 52

deputati) da (2) demur gadelias, daviT JRentis, iveri WeliZisa da

sxvebis SemadgenlobiT (sul 111 deputati) saqarTvelos cen-

traluri saarCevno komisiis winaaRmdeg~, N3/122,128, 13 ivnisi, 2000

weli, `adamiani da konstitucia~, N3, 2000 weli,Ngv. 117; saqarTvelos

sakonstitucio sasamarTlos wevris besarion zoiZis gansxvavebuli

azri, gadawyvetileba, saqme `saqarTvelos moqalaqeebi: (1) valida

darbaiZe, naTela cimakuriZe da nana mirvelaSvili, (2) natalia oku-

java, (3) maia melaZe, (4) mari miqiaSvili, (5) daviT adamiZe, nana

saraSvili, giorgi okujava da sxvebi (sul 54 moqalaqe), (6) JuJuna

berianiZe da (7) maria varamaSvili saqarTvelos parlamentis

winaaRmdeg~, N1/1/103,117,137,147-148,152-153, 7 ivnisi, 2001 weli,

`adamiani da konstitucia~, N3, 2001 weli, gv. 109; saqarTvelos sakon-

stitucio sasamarTlos wevris lamara CorgolaSvilis gansxvavebu-

li azri, gadawyvetileba, saqme `saqarTvelos moqalaqeebi: firuz

beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo damcveli

saqarTvelos parlamentis winaaRmdeg~, N2/3/182,185,191, 29 ianvari,

2003 weli, `adamiani da konstitucia~, N1, 2003 weli, gv. 184.
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5. adamianis uflebaTa 

evropuli sasamarTlos

precedentuli samarTlis

roli sasamarTloebis 

praqtikaSi

5.1. Sesavali 

ra roli eniWeba adamianis uflebaTa evropuli sasa-

marTlos gadawyvetilebebs (precedentebs) adamianis uf-

lebaTa evropuli konvenciis monawile saxelmwifoTa sasa-

marTlo praqtikaSi? da unda gamoiyenon Tu ara saqarTve-

los sasamarTloebma evropuli sasamarTlos is gadawyve-

tilebebi, romlebic miRebulia evropuli konvenciis sxva

monawile saxelmwifoebis mimarT? – naSromis am nawilSi pa-

suxi gaecema zemoxsenebul kiTxvebs.

adamianis uflebaTa evropuli konvenciis saqarTve-

los kanonmdeblobis nawilad aRiarebis Sedegad evropuli

konvencia Sidasaxelmwifoebrivi samarTlis wyaro gaxda,

Tumca konvencia, rogorc saerTaSoriso xelSekruleba,

rCeba saerTaSoriso samarTlis wyarod. amdenad, adamianis

uflebaTa evropuli konvencia, rogorc saerTaSoriso sa-

marTlis wyaro, saqarTvelosaTvis savaldebuloa saerTa-

Soriso doneze, amavdroulad, saqarTvelos kanonmdeblo-

bis nawilad misi aRiarebis Sedegad igi iuridiulad saval-

debulo gaxda erovnul donezec da, Sesabamisad, warmo-



Sobs uflebebsa da valdebulebebs fizikuri da iuridiu-

li pirebisaTvis.298

adamianis uflebaTa evropuli konvencia gansakuTre-

biT mniSvnelovania erovnuli sasamarTloebisaTvis, rom-

lebmac sasamarTlo saqmeTa ganxilvisas unda ixelmZRvane-

lon konvenciis normebiT, rogorc erovnul doneze moqme-

di iuridiulad savaldebulo qcevis wesebiT. 

sasamarTlo saqmis gadawyvetis samarTlebriv safuZ-

vlad adamianis uflebaTa evropuli konvenciis erovnul do-

neze gamoyenebis SesaZlebloba, maT Soris saqarTvelos sasa-

marTloebSi, rogorc wesi, eWvs ar iwvevs. magram, Tu evropu-

li konvenciis normebis gamoyenebis SesaZlebloba erovnul

doneze ar aris sadavo, konvenciis safuZvelze miRebuli ev-

ropuli sasamarTlos gadawyvetilebebis – precedentuli

samarTlis – roli erovnul doneze, gansakuTrebiT ki erov-

nuli sasamarTloebisaTvis, xSirad iwvevs azrTa sxvadasxva-

obas qarTvel iuristebs Soris.299 maTi umravlesoba Tvlis,

rom saqarTvelos sasamarTloebma ar unda gamoiyenos adami-

anis uflebaTa evropuli sasamarTlos precedentuli samar-

Tali, xolo umciresoba sawinaaRmdegos amtkicebs. 

ra ganapirobebs mosazrebas, romlis Tanaxmad, saqar-

Tvelos sasamarTloebma ar unda gamoiyenon adamianis uf-

lebaTa evropuli sasamarTlos precedentuli samarTali? 

iuristebis umravlesobis mosazreba, romlis Tanax-

mad, saqarTvelos sasamarTloebma ar unda gamoiyenon ada-

mianis uflebaTa evropuli sasamarTlos precedentuli sa-

marTali, gamomdinareobs iqidan, rom ori sxvadasxva samar-

Tlebrivi kategoria aRiniSneba erTi terminiT – `prece-

dentuli samarTali~, rac am ori gansxvavebuli samarTleb-

rivi kategoriis aRreviTaa gamowveuli.

samarTlis TeoriaSi miRebulia samarTlebrivi sisteme-

bis gamijvna anglosaqsur da kontinentur sistemebad. an-

glosaqsuri samarTlebrivi sistemis mimdevar qveynebSi,

romlebsac xSirad precedentuli samarTlis qveynebs uwode-

ben, adre miRebuli sasamarTlo gadawyvetileba (preceden-

ti) analogiur sasamarTlo saqmesTan dakavSirebiT imave an
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298 ix. saqarTvelos konstituciis me-6 muxlis me-2 punqti, `normatiuli

aqtebis Sesaxeb~ saqarTvelos kanonis me-4 muxli da `saqarTvelos

saerTaSoriso xelSekrulebebis Sesaxeb~ saqarTvelos kanonis me-6

muxlis pirveli punqti.

299 es sakiTxi sxva qveynebSic iwvevda azrTa sxvaobas. 



qvemdgomi instanciis mier gamoiyeneba, rogorc samarTlis

wyaro. am sistemis mimdevar saxelmwifoebSi erovnuli sasa-

marTloebis precedentuli samarTali xdeba iuridiulad sa-

valdebulo sxva sasamarTloebisaTvis. magaliTad, did bri-

taneTSi erovnuli sasamarTlos gadawyvetileba (preceden-

ti) samarTlis wyaroa didi britaneTis sasamarTloebisaT-

vis.300 kontinenturi samarTlis sistemis mimdevar saxelmwi-

foebSi sasamarTlos gadawyvetilebebi ar aris samarTlis

wyaro da, Sesabamisad, adre miRebuli sasamarTlo gadawyve-

tilebebi (precedentebi) iuridiulad savaldebulo ar aris

erovnuli sasamarTloebisaTvis momdevno saqmeebze.301

cxadia, saqarTvelo ar ganekuTvneba anglosaqsuri,

anu precedentuli, samarTlis qveynebis jgufs. kontinen-

turi samarTlis sistemis mimdevari sxva saxelmwifoebis

msgavsad, adre miRebuli sasamarTlo gadawyvetileba ar

aris samarTlis wyaro saqarTvelos sasamarTloebisaTvis

analogiur sasamarTlo saqmeebTan dakavSirebiT.302
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300 D. McGoldrick, The United Kingdom’s Human Rights Act 1998 in Theory and
Practice, in: International and Comparative Law Quarterly, vol. 50, N4, 
2001, 918.

301 mniSvnelovania, rom iuristTa mzardi raodenobis azriT, samarTlis

TeoriaSi arsebuli mkacri gamijvna precedentuli da arapreceden-

tuli samarTlis sistemebis mimdevar saxelmwifoebs Soris praqtikaSi

arc ise mkafioa. ix. prof. tarufos (pavias universiteti, italia)

moxseneba (me-3(2) punqti), wakiTxuli TbilisSi 2002 wlis 15-17 aprils

Catarebul evropis uzenaesi sasamarTlos TavmjdomareTa VII konferen-

ciaze. moxsenebis inglisurenovani teqsti xelmisawvdomia saqarTvelos

uzenaesi sasamarTlos internet-gverdze: [www.supremecourt.ge]. 

302 miuxedavad imisa, rom saqarTvelo kontinenturi samarTlis qveyanaa,

samarTlis praqtikaSi arsebuli tendenciebi ar gamoricxavs ori

samarTlebrivi sistemis urTierTgavlenas, maT Soris precedentuli

samarTlis sistemis gavlenas saqarTvelos samarTlebriv sistemaze.

am pozicias adasturebs saqarTvelos sakonstitucio sasamarTlos

wevri besarion zoiZe: `[...] samarTalTa [saerTo da pozitiuri] harmo-

nizaciis Tanamedrove procesi gveubneba, rom isini Zalian

dauaxlovdebian erTmaneTs. me vfiqrob, rom zomieri precedentuli

samarTali CvenSiac unda SemuSavdes. kanonmdeblobas ar SeiZleba

hqondes srulyofilebis pretenzia. garkveul farglebSi

sasamarTloc unda qmnides samarTals. xSirad sasamarTlosaTvis

sainteresoa is samarTalic, romelic arapozitiur formaSia.

miTumetes, rom samarTali gacilebiT metia, vidre es kanonmde-

blobaa.~ ix. interviu b. zoiZesTan – `Tavisufleba pirobiTi

cnebaa...~, Jurnali `adamiani da konstitucia~, N 2, 2000 weli, gv. 8-9;

aseve ix. sakonstitucio sasamarTlos wevris lamara CorgolaSvilis

mosazreba: l. CorgolaSvili, konstituciuri kontrolis Teoriisa

da praqtikis sadavo sakiTxebi, Jurnali `adamiani da konstitucia~,

N2, 2002 weli, gv. 43-44.



vinaidan saqarTvelo ar aris precedentuli samar-

Tlis qveyana, qarTveli iuristebis umravlesoba kiTxvas –

unda gamoiyenos Tu ara saqarTvelos sasamarTloebma ada-

mianis uflebaTa evropuli sasamarTlos precedentuli sa-

marTali? – uaryofiTad pasuxobs. maTi pasuxi gamomdina-

reobs im terminologiuri identurobidan, romelsac Sec-

domaSi Sehyavs isini. 

miuxedavad imisa, rom rogorc anglosaqsuri samar-

Tlis sistemis mimdevar qveynebSi erovnuli sasamarTloe-

bis gadawyvetilebebs, ise adamianis uflebaTa evropuli sa-

samarTlos gadawyvetilebebs ewodeba `precedentuli sa-

marTali~, am terminebis mniSvneloba principulad gansxvav-

deba erTmaneTisagan. Tu anglosaqsuri samarTlis sistemis

mimdevar qveynebSi dadgenilia, rom erovnuli sasamarTlos

gadawyvetileba samarTlis wyaroa da savaldebuloa imave an

qvemdgomi instanciis sasamarTlosaTvis analogiur saqme-

ebze, adamianis uflebaTa evropuli sasamarTlos gadawyve-

tilebebi savaldebulo ar aris yvela saxelmwifosaTvis. 

adamianis uflebaTa evropuli konvenciiT, romelmac

daaarsa adamianis uflebaTa evropuli sasamarTlo, sasa-

marTlos gadawyvetilebebi savaldebuloa mxolod im sa-

xelmwifoebisaTvis, romlebic procesis mxareebi arian. ev-

ropuli konvenciis 46-e muxlis pirveli punqti adgens: `ma-

Rali xelSemkvreli mxareebi kisruloben valdebulebas,

Seasrulon sasamarTlos gadawyvetileba nebismier saqmeze,

romlis mxareebic isini arian.~ adamianis uflebaTa evropu-

li konvencia, kerZod, misi 46-e muxlis pirveli punqti ar

exeba evropuli sasamarTlos gadawyvetilebebidan gamom-

dinare valdebulebebs im saxelmwifoTa mimarT, romlebic

ar arian konkretuli procesis mxareni. 

konvenciis am debulebis mixedviT, adamianis uflebaTa

evropuli sasamarTlos gadawyvetileba savaldebuloa mxo-

lod im saxelmwifosaTvis, romelic konkretuli sasamar-

Tlo procesis mxarea mxolod konkretul davasTan dakavSi-

rebiT. amdenad, im saxelmwifoebisaTvis, romlebic ar arian

konkretuli procesis mxareni, evropuli sasamarTlos ga-

dawyvetileba (precedenti) ar aris savaldebulo.303
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303 E. Klein, Should the Binding Effect of the Judgments of the European Court of
Human Rights be Extended? in: Protecting Human Rights: The European
Perspective, Studies in Memory of R. Ryssdal, P. Mahoney, F. Matscher, H.
Petzold & L. Wildhaber (Eds.), 2000, 706.



zemoaRniSnulidan gamomdinareobs, rom adamianis uf-

lebaTa evropuli sasamarTlos precedentuli samarTali

ar aris samarTlis wyaro im mniSvnelobiT, romliTac `pre-

cedentuli samarTali~ gaigeba anglosaqsuri samarTlis

sistemis mimdevar qveynebSi.304 amitomac mcdaria daskvna,

romlis Tanaxmad, saqarTvelos sasamarTloebma ar unda

gamoiyenon adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTali imis gamo, rom saqarTvelo ar

aris precedentuli samarTlis qveyana. adamianis ufleba-

Ta evropuli sasamarTlos precedentuli samarTali unda

iqnes gamoyenebuli ara rogorc samarTlis wyaro, aramed

rogorc evropuli konvenciis debulebaTa avtoritetuli

ganmarteba. 

vidre ganixileba evropuli sasamarTlos gadawyveti-

lebaTa gavlena evropuli konvenciis monawile saxelmwi-

foTa sasamarTlo praqtikaze, aucilebelia terminologi-

uri ganmarteba. adamianis uflebaTa evropuli sasamar-

Tlos gadawyvetilebebis (precedentebis) erTobliobas

sxvadasxva terminiT aRniSnaven. mis aRsaniSnavad xSirad

iyeneben iseT terminebs, rogorebicaa: `precedentuli sa-

marTali~, `samosamarTlo samarTali~, `sasamarTlo praq-

tika~. winamdebare naSromSi ZiriTadad gamoiyeneba termini

– `precedentuli samarTali~, Tumca xsenebuli sxva termi-

nebis gamoyenebisas maT igive samarTlebrivi datvirTva da

mniSvneloba eniWebaT.

xazgasmiT unda aRiniSnos, rom winamdebare naSromi ar

ixilavs evropuli sasamarTlos gadawyvetilebaTa gamoye-

nebis sakiTxs im saxelmwifoebis mier, romlebic konkretu-

li procesis mxareebi arian. naSromi Semoifargleba mxo-

lod im saxelmwifoebze evropuli sasamarTlos gadawyve-

tilebaTa gamoyenebis ganxilviT, romlebic ar arian kon-

kretuli sasamarTlo procesis mxareebi. 

miuxedavad imisa, rom adamianis uflebaTa evropuli

sasamarTlos precedentuli samarTali gavlenas axdens sa-
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304 miuxedavad imisa, rom didi britaneTi precedentuli samarTlis

qveyanaa, isic ki ganasxvavebs `precedentuli samarTlis~ orgvar

mniSvnelobas. britaneTis lordTa palatam saqmeze – klensi keirdis

winaaRmdeg (2001 w.) – ganacxada, rom `evropuli komisiisa da

sasamarTlos precedentebis mniSvneloba ar unda iqnes ise gagebuli,

rogorc isini gaigeba Cvens samarTalSi~. cit.: D. McGoldrick, The United
Kingdom’s Human Rights Act 1998 in Theory and Practice, in: International and
Comparative Law Quarterly, vol. 50, N4, 2001, 918.



kanonmdeblo da aRmasrulebel xelisuflebazec, aseTi

gavlena gansakuTrebiT mniSvnelovania sasamarTlo xeli-

suflebaze. amitom naSromSi yuradReba gamaxvilebulia

adamianis uflebaTa evropuli sasamarTlos precedentuli

samarTlis gavlenaze sasamarTlo xelisuflebaze. 

5.2. erovnuli sasamarTloebis mier 

evropuli sasamarTlos 

precedentuli samarTlis 

gamoyenebis samarTlebrivi 

regulireba 

iuristebs, maT Soris mosamarTleebs, gansakuTrebiT

kontinenturi samarTlis sistemis mimdevar qveynebSi, xSi-

rad uCndebaT kiTxva: saxelmwifos romeli normatiuli aq-

tiT ganisazRvreba is, rom erovnulma sasamarTloebma unda

gamoiyenon adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTali? 

kiTxvis aseTi formulireba nawilobriv gamomdinare-

obs precedentuli samarTlis arasworad gagebuli mniSvne-

lobidan, rac ukve ganxilul iqna. am kiTxvis avtorebi iSve-

lieben adamianis uflebaTa evropuli konvenciis analogs

da sakiTxs ase svamen: Tu evropuli konvenciis gamoyeneba

erovnul doneze ganisazRvra saxelmwifos konkretuli

normatiuli aqtiT (magaliTad: konstituciiT an specia-

luri kanoniT), romlis safuZvelzec konvencia aRiarebu-

lia Sidasaxelmwifoebrivi samarTlis wyarod, saxelmwi-

fos romeli normatiuli aqtiT ganisazRvreba adamianis

uflebaTa evropuli sasamarTlos precedentuli samar-

Tlis gamoyenebis aucilebloba erovnul doneze, maT So-

ris sasamarTlo saqmeTa ganxilvis dros? 

zogadad, evropuli konvenciis monawile saxelmwifoebi

sxvadasxva formiT adgenen evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebis aucileblobas erovnul doneze.

zogierT saxelmwifoSi sakanonmdeblo aqti gansazRvravs, rom

erovnulma sasamarTloebma unda gamoiyenos evropuli sasa-

155



marTlos precedentuli samarTali.305 aseTi saxelmwifos ma-

galiTia didi britaneTi, romlis `adamianis uflebaTa aqtSi~

(1998 weli) pirdapir miTiTebulia, rom didi britaneTis sasa-

marTloebma unda gaiTvaliswinon evropuli sasamarTlos

precedentuli samarTali konvenciis debulebaTa ganmarte-

bis dros.306 imave wess iTvaliswinebs irlandiis kanonproeqti

`adamianis uflebaTa evropuli konvenciis Sesaxeb~, romelic

dasamtkiceblad wardgenilia irlandiis parlamentSi.307

evropul saxelmwifoTa umravlesobaSi evropuli sa-

samarTlos precedentuli samarTlis gamoyenebis auci-

lebloba ganisazRvreba erovnuli sasamarTloebis praqti-

kiT. TvalsaCinoebisaTvis SeiZleba ramdenime saxelmwifos

sasamarTlo praqtikis moSvelieba: 

germaniis federalurma sakonstitucio sasamarTlom

Tavis erT-erT gadawyvetilebaSi miuTiTa, rom federalu-

ri konstituciis ganmartebisas unda gaiTvaliswinon ada-

mianis uflebaTa evropuli konvenciis Sinaarsi da ganviTa-

rebis mdgomareoba. sasamarTlom aseve aRniSna, rom adamia-

nis uflebaTa evropuli sasamarTlos precedentuli sa-

marTali konstituciaSi ganmtkicebul uflebaTa Sinaarsi-

sa da farglebis dadgenis saSualebaa;308

Sveicariis federalurma uzenaesma sasamarTlom Tavis

erT-erT gadawyvetilebaSi, romelic pirad Tavisuflebas
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305 am sakiTxTan dakavSirebiT sayuradReboa SvedeTis magaliTi. miuxedavad

imisa, rom am saxelmwifos kanonmdebloba pirdapir ar adgens evropuli

konvenciis ganmartebis aucileblobas evropuli sasamarTlos prece-

dentuli samarTlis gaTvaliswinebiT, parlamentma aseTi ganzraxva

gamoxata evropuli konvenciis SvedeTis kanonmdeblobis nawilad

aRiarebis dros. ix. I. Cameron, Sweden, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 839-840.

306 ix. adamianis uflebaTa aqtis me-2 nawilis 1-li punqti. teqsti ix.

internet-gverdze: [www.hmso.gov.uk/acts/acts1998/19980042.htm]; aseve

ix: F. Klug, The Human Rights Act 1998, Pepper v. Hart and All That, Public Law,
Summer 1999, 250-251; K. Starmer, European Human Rights Law: The Human
Rights Act 1998 and the European Convention on Human Rights, 1999, 25.

307 kanonis me-4 nawili. kanonis teqsti ix. [www.irlgov.ie/oireachtas/frame.htm],

iqve, ix. kanonis ganmartebiTi memorandumis me-16 punqti. 

308 Decisions of the Federal Constitutional Court, 1987, vol. 74, 370. cit.: J. Frowein,
Incorporation of the Convention into Domestic Law, in: Aspects of Incorporation of
the European Convention of Human Rights into Domestic Law, J.P. Gardner (Ed.),
1993, 6; G. Ress, The Effect of Judgments and Decisions in Domestic Law, in: The
European System for the Protection of Human Rights, R. Macdonald, F. Matscher &
H. Petzold (Eds.), 1993, 834-835. 



exeboda, miuTiTa, rom es ufleba unda ganimartos adamia-

nis uflebaTa evropuli konvenciisa da evropuli sasamar-

Tlos precedentuli samarTlis mixedviT;309

norvegiis uzenaesma sasamarTlom 2000 wlis 23 ivniss

miRebul gadawyvetilebaSi aRniSna, rom norvegiis sasamar-

Tloebma unda gamoiyenos adamianis uflebaTa evropuli

konvencia im ganmartebiT, romelic mieca konvenciis debu-

lebebs evropuli sasamarTlos precedentebiT;310

kviprosis uzenaesma sasamarTlom Tavis erT-erT ga-

dawyvetilebaSi, romelmac safuZveli Cauyara kviprosis

sasamarTloebis mier evropuli sasamarTlos precedentu-

li samarTlis gamoyenebis praqtikas, miuTiTa, rom evropu-

li sasamarTlos precedentuli samarTali asrulebs ori-

entiris funqcias erovnuli sasamarTloebisaTvis;311

poloneTis uzenaesma sasamarTlom aRniSna, rom adami-

anis uflebaTa evropuli sasamarTlos precedentuli sa-

marTali unda iqnes gaTvaliswinebuli poloneTis kanon-

mdeblobis ganmartebisaTvis;312

es magaliTebi cxadyofs, rom adamianis uflebaTa evro-

puli sasamarTlos precedentuli samarTlis gamoyenebis

aucilebloba erovnuli sasamarTloebis mier ZiriTadad

ganisazRvreba ara amisaTvis specialurad miRebuli norma-

tiuli aqtiT, aramed erovnuli sasamarTloebis praqtikiT. 
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309 YBECHR 1977, 801ff. 
310 The European Convention on Human Rights at 50, Human Rights Information

Bulletin (special issue), N50, 2000, 19; aseve ix.: L. Wildhaber, The Application
of the Convention and its Case-Law in the Member States; report delivered at
the Conference: “The European Convention on Human Rights and its Case
Law: Application by Domestic Courts and Public Administration”, 6 March 2001,
Riga, Latvia. 

311 Cosmos Press v. The Police, 2 CLR 73, 1985, 76-81. aseve ix. G. Ress, The
Effect of Judgments and Decisions in Domestic Law, in: The European System
for the Protection of Human Rights, R. Macdonald, F. Matscher & H. Petzold
(Eds.), 1993, 842. 

312 III ARN 75/94. cit. A. Wyrozumska, Impact of the Case-Law of the Organs of
the European Convention on Human Rights on Domestic Law and the National
Judge, Judge and International Law, 1998, 150. erT-erT saqmesTan

dakavSirebiT poloneTis sakonstitucio sasamarTlo aseve daeyrd-

no evropuli sasamarTlos gadawyvetilebas saqmeze – rotaru

rumineTis winaaRmdeg (Rotaru v. Romania) (2000 wlis 4 maisi), –

romliTac daasabuTa Tavisi pozicia. L. Wildhaber, The Application of the
Convention and its Case-Law in the Member States; report delivered at the
Conference: “The European Convention on Human Rights and its Case Law:
Application by Domestic Courts and Public Administration”, 6 March 2001,
Riga, Latvia.



5.3. evropul saxelmwifoTa 

sasamarTloebis mier evropuli 

sasamarTlos precedentuli 

samarTlis gamoyenebis praqtika 

iyeneben Tu ara evropuli saxelmwifoebis sasamar-

Tloebi adamianis uflebaTa evropuli sasamarTlos prece-

dentul samarTals? 

am kiTxvaze pasuxis gasacemad aucilebelia evropul

saxelmwifoTa sasamarTlo praqtikis mimoxilva. adamianis

uflebaTa evropul konvenciasTan erTad, xSiria evropuli

sasamarTlos precedentuli samarTlis gamoyeneba germa-

niis sasamarTloebis mier.313 evropuli sasamarTlos pre-

cedentul samarTals mniSvnelovani gavlena aqvs avstriis

sasamarTloTa praqtikaze.314 avstriaSi rogorc sakonsti-

tucio sasamarTlo, ise saerTo iurisdiqciis sasamarTlo-

ebi iyeneben evropuli sasamarTlos precedentul samar-

Tals.315 evropul konvenciasa da evropuli sasamarTlos

precedentul samarTals regularulad iyeneben nider-

landebis sasamarTloebi. niderlandebis sasamarTloebi ar
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313 J. Frowein, Federal Republic of Germany, in: The Effect of Treaties in Domestic
Law, F. Jacobs & S. Roberts (Eds.), 1987, 77; H. Steinberger, Reference to the
Case-Law of the Organs of the European Convention on Human Rights before
National Courts, in: Proceedings of the Sixth International Colloquy about The
European Convention on Human Rights, 13-16 November 1985, 1988, 
748-750.

314 Second Report, Committee on International Law in National Courts,
International Law Association, 1996, 7; H. Tretter, Austria, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its
Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001,
117 et seq. 

315 ix. Judgments of the Constitutional Court of 16 March 1987, Collection
(VfSlg) No. 11297/82 (cit.: saqmidan – sandi Taimsi gaerTianebuli

samefos winaaRmdeg (Sunday Times v. the United Kingdom), Collection
(VfSlg) No. 10948/86; Judgments of the Supreme Court of 18 March 1987,
9 Os 1819/87 and of 27 January 1986, EvBl, 1987/126; the Judgment of the
Vienna Court of Appeal of 2 December 1986, 27 Bs 545/86, Medien und
Recht 1986, 11 (cit.: saqmidan – lingensi avstriis winaaRmdeg

(Lingens v. Austria)); aseve ix. A. Morawa & C. Schreuer, The Role of
Domestic Courts in the Enforcement of International Human Rights-A View
from Austria, in: Enforcing International Human Rights in Domestic Courts,
B. Conforti & F. Francioni (Eds.), 1997, 177.



iyeneben Sidasaxelmwifoebriv normatiul aqts, Tu aRmoa-

Cenen, rom is ewinaaRmdegeba konvenciasa da mis ganmartebas,

romelic mocemulia evropuli sasamarTlos precedentul

samarTalSi.316

evropuli konvencia da evropuli sasamarTlos prece-

dentuli samarTali xSirad gamoiyeneba Sveicariis sasa-

marTloebis mier.317 magaliTad, Sveicariis federalurma

sasamarTlom saqmis ganxilvisas, romelic satelefono

mosmenis marTlzomierebas exeboda, saqmis gadawyvetis

mizniT evropuli sasamarTlos ramdenime precedenti ga-

moiyena.318 evropuli sasamarTlos precedentis (saqme de

kuberi belgiis winaaRmdeg (De Cubber v. Belgium)) gaTvalis-

winebiT, Sveicariis federalurma sasamarTlom Secvala

Tavisi midgoma miukerZoebeli sasamarTlo procesis kon-

cefciis mimarT.319 am gadawyvetilebiT federalurma sasa-

marTlom akrZala erTi da imave mosamarTlis monawileoba

winaswar gamoZiebasa da saqmis arsebiTad ganxilvaSi, rad-

gan miiCnia, rom kanonmdeblobiT gaTvaliswinebuli debu-

leba ewinaaRmdegeboda evropuli konvenciis me-6 muxlis

(samarTliani sasamarTlo ganxilvis ufleba) pirvel pun-

qts.320 safrangeTis sasamarTloebi, miuxedavad Tavdapir-

veli TavSekavebisa evropuli konvenciisa da evropuli sa-

samarTlos precedentuli samarTlis gamoyenebis mimarT,

amJamad xSirad iyenebs konvencias da precedentul samar-

Tals Tavis praqtikaSi.321
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316 H. Fox, P. Gardner & C. Wickremasinghe, The Enforcement of International
Judgments in the Domestic Legal System, L’integration du droit international et
communautaire dans l’ordre juridique national, 1996, 66; 602-604.

317 M. Borghi, Switzerland, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 864 et seq.

318 mag., sandi Taimsi gaerTianebuli samefos winaaRmdeg (Sunday Times
v. the United Kingdom); silveri gaerTianebuli samefos winaaRmdeg

(Silver v. the United Kingdom); klasi germaniis winaaRmdeg (Klass v.
Germany).

319 M. Borghi, Switzerland, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 867. 

320 G. Ress, The Effect of Judgments and Decisions in Domestic Law, in: The
European System for the Protection of Human Rights, R. Macdonald, F.
Matscher & H. Petzold (Eds.), 1993, 829-830. 

321 C. Dupré, France, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 321-324.



gansakuTrebiT ganviTarebulia espaneTis sasamar-

Tloebis, maT Soris sakonstitucio sasamarTlos, praqtika

evropuli sasamarTlos precedentuli samarTlis gamoye-

nebis TvalsazrisiT.322 portugaliis sasamarTloebi sakma-

od xSirad iyenebs evropul konvenciasa da evropuli sasa-

marTlos precedentul samarTals.323 marTalia, portuga-

liis konstitucia detalurad awesrigebs adamianis ufle-

baTa dacvis sakiTxebs, portugaliis sakonstitucio sasa-

marTlom Tavis erT-erT gadawyvetilebaSi ganacxada, rom

evropuli sasamarTlos precedentuli samarTali gaTva-

liswinebuli unda iqnes konstituciis adamianis uflebaTa

Sesaxeb debulebebis ganmartebisaTvis.324

kviprosis sasamarTloebi aseve iyeneben evropuli sa-

samarTlos precedentul samarTals.325 norvegiis sasamar-

Tloebi xSirad xelmZRvaneloben evropuli sasamarTlos

precedentuli samarTliT.326 norvegiaSi gansakuTrebiT

xSirad gamoiyeneba evropuli konvenciis me-5 (Tavisufle-

bisa da usafrTxoebis ufleba) da me-6 muxlebTan (samar-

Tliani sasamarTlo ganxilvis ufleba) dakavSirebuli pre-

cedentuli samarTali.327 daniis sasamarTloebi, evropul
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322 G. E. Roca, Spain, in: Fundamental Rights in Europe: The European Convention on
Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz
(Eds.), 2001, 815 et seq; G. Ress, The Effect of Judgments and Decisions in
Domestic Law, in: The European System for the Protection of Human Rights, R.
Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 841; aseve ix. T. Buergenthal,
Self-Executing and Non-Self-Executing Treaties in National and International Law,
235 Recueil des Cours IV 1992, 355.

323 J. Madureira, Portugal, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 686 et seq. 

324 iqve, 685.

325 Para. 43, Report of the Supreme Court of the Republic of Cyprus, XIIth Congress
of the Conference of the European Constitutional Courts: “The Relations between
the Constitutional Courts and the Other National Courts, Including the
Interference in this Area of the Action of the European Courts”, 14-16 May 2002,
Brussels. moxseneba xelmisawvdomia konferenciis internet-gverdze:

[http://www.confeuconstco.org]; aseve ix. A. Loizou, Cyprus, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member
States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 220, 222-225.

326 E. Møse, Norway, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 644 et seq. 

327 R. Ryssdal, Norwegian Problems of Compliance with the Convention and
Norwegian Perspectives on Incorporation of the Convention, in: Aspects of
Incorporation of the European Convention of Human Rights into Domestic Law,
J.P. Gardner (Ed.), 1993, 35-36.



konvenciasTan erTad, iTvaliswinebs aseve evropuli sasa-

marTlos precedentul samarTals.328 fineTis sasamar-

Tloebi iyenebs adamianis uflebaTa evropuli sasamar-

Tlos precedentul samarTals.329 SvedeTis sasamarTloe-

bi praqtikaSi xSirad mimarTavs evropul konvenciasa da ev-

ropuli sasamarTlos precedentul samarTals.330

TurqeTis sasamarTloebma 90-iani wlebis dasawyisidan

daiwyo evropuli sasamarTlos precedentuli samarTlis

gamoyeneba praqtikaSi.331 kanonmdeblobis nawilad evropu-

li konvenciis gamocxadebis Semdeg maltis sasamarTloebi,

gansakuTrebiT sakonstitucio sasamarTlo, regularulad

iyenebs evropul konvenciasa da evropuli sasamarTlos

precedentul samarTals.332 adamianis uflebaTa evropuli

konvencia da evropuli sasamarTlos precedentuli samar-

Tali aseve regularulad gamoiyeneba luqsemburgis sasa-

marTloebis mier.333

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebis praqtika aseve damkvidrda cen-

traluri da aRmosavleTi evropis saxelmwifoebSi, romle-

bic ukanaskneli 10-12 wlis ganmavlobaSi gaxdnen evropis sab-

Wos wevrebi da moaxdines evropuli konvenciis ratificire-
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328 P. Germer, Denmark, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 265-270; H. Fox, P. Gardner & C.
Wickremasinghe, The Enforcement of International Judgments in the Domestic
Legal System, L’integration du droit international et communautaire dans l’or-
dre juridique national, 1996, 66. 

329 A. Rosas, Finland, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 301. 

330 I. Cameron, Sweden, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 844-845. 

331 Y. Özdek & E. Karacaogli, Turkey, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 891. 

332 J. S. Pullicino, Malta, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 570 et seq. 

333 d. spielmani aRniSnavs, rom `[luqsemburgis] sasamarTloebi TiTqmis

yoveldRiurad iyeneben konvenciasa da mis oqmebs. D. Spielmann,
Luxembourg, in: Fundamental Rights in Europe: The European Convention on
Human Rights and its Member States (1950-2000), R. Blackburn & J.
Polakiewicz (Eds.), 2001, 535. luqsemburgis sasamarTloebis praqtika

konvenciisa da evropuli sasamarTlos precedentuli samarTlis

gamoyenebisa ix. iqve, 537 et seq.

)



ba: poloneTis sasamarTlo praqtikaSi xSiria evropuli kon-

venciisa da evropuli sasamarTlos precedentuli samar-

Tlis gamoyeneba;334 sloveniis sasamarTloebi gamoirCevian

evropuli sasamarTlos precedentuli samarTlis gamoyene-

bis intensivobiT im saxelmwifoebisagan, romlebic ukanas-

kneli aTi wlis ganmavlobaSi gaxdnen evropuli konvenciis

monawileni;335 bulgareTis sakonstitucio sasamarTlo Ta-

vis praqtikaSi sul ufro xSirad iyenebs evropuli sasamar-

Tlos precedentul samarTals;336 CexeTis sasamarTloebi,

gansakuTrebiT sakonstitucio sasamarTlo, regularulad

iyenebs evropuli sasamarTlos precedentul samarTals;337

ungreTis sasamarTloebi, konvenciasTan erTad, aseve iyene-

ben evropuli sasamarTlos precedentul samarTals.338

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebis praqtika nel-nela mkvidrde-

ba yofili sabWoTa kavSiris im qveynebSi, romlebic gaxdnen

adamianis uflebaTa evropuli konvenciis monawileni: ru-

seTSi, romelic evropuli konvenciis monawile gaxda 1998

wlis 5 maiss, sasamarTloebi, adamianis uflebaTa evropul

konvenciasTan erTad, sul ufro xSirad iyeneben evropuli

sasamarTlos precedentul samarTals.339 magaliTisaTvis

SeiZleba ruseTis sakonstitucio sasamarTlos ramdenime
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334 A. Drzemczewski & M. Nowicki, Poland, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 666. 

335 A. Mavcic, Slovenia, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 791 et seq; L. Wildhaber, The
Application of the Convention and its Case-Law in the Member States; report
delivered at the Conference: "The European Convention on Human Rights and
its Case Law: Application by Domestic Courts and Public Administration", 6
March 2001, Riga, Latvia.

336 A. Arabadjiev, Bulgaria, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 196, 201.

337 D. Jílek & M. Hofmann, Czech Republic, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 252-255. 

338 H. Bokor-Szegö & M. Weller, Hungary, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 387-392. 

339 Para. 43, Report of the Constitutional Court of the Russian Federation, XIIth
Congress of the Conference of the European Constitutional Courts: “The
Relations between the Constitutional Courts and the Other National Courts,
Including the Interference in this Area of the Action of the European Courts”, 14-
16 May 2002, Brussels. moxseneba xelmisawvdomia konferenciis inter-



gadawyvetilebis moSvelieba, romelSic sasamarTlo daey-

rdno evropuli sasamarTlos precedentebs iseT uflebeb-

Tan dakavSirebiT, rogorebicaa: Tavisuflebisa da usaf-

rTxoebis ufleba (konvenciis me-5 muxli),340 advokatis

daxmarebis miRebis ufleba (konvenciis me-6 muxlis pirveli

da me-3(g) punqtebi),341 sakuTrebis ufleba (konvenciis pir-

veli oqmis pirveli muxli),342 samarTliani sasamarTlos

ufleba (konvenciis me-6 muxlis pirveli punqti);343 esto-
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net-gverdze: [http://www.confeuconstco.org]; aseve ix.: G. Danilenko,
International Law in the Russian Legal System, American Society of
International Law, Proceedings of the 91st Annual Meeting 1997, (1998), 300;
M. Ferschtman, Russia, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 742 et seq.

340 am saqmesTan dakavSirebiT ruseTis sakonstitucio sasamarTlo daeyrd-

no evropuli sasamarTlos eqvs gadawyvetilebas. ix. ruseTis sakonsti-

tucio sasamarTlos dadgenileba saqmeze – ̀ ruseTis sisxlis samarTlis

saproceso kodeqsis 47-e muxlis pirveli nawilisa da 51-e muxlis meore

nawilis konstituciurobis Semowmebis Sesaxeb~, 2000 wlis 27 ivnisi, N11-

p, me-3 punqti. gadawyvetileba xelmisawvdomia ruseTis sakonstitucio

sasamarTlos internet-gverdze: [http://ks.rfnet.ru].

341 iqve.

342 ruseTis sakonstitucio sasamarTlo daeyrdno evropuli

sasamarTlos gadawyvetilebebs saqmeebze: sporongi da lonrosi

SvedeTis winaaRmdeg (Sporrong and Lonroth v. Sweden) (1982 w.) da jeimsi

gaerTianebuli samefos winaaRmdeg (James v. the United Kingdom) (1986

w.). ix. ruseTis sakonstitucio sasamarTlos dadgenileba saqmeze –

`q. moskovSi fasiani miwaTsargeblobis safuZvlebis Sesaxeb q. mosko-

vis kanonis me-16 muxlis me-2 nawilis konstituciurobis Semowmebis

Sesaxeb~, 2001 wlis 13 dekemberi, N16-p, me-3 punqti. sakuTrebis

uflebasTan dakavSirebul sxva saqmeSi, evropuli sasamarTlos

zemoxsenebuli ori gadawyvetilebis garda, sakonstitucio

sasamarTlo daeyrdno evropuli sasamarTlos gadawyvetilebas

saqmeze – lisgou da sxvebi gaerTianebuli samefos winaaRmdeg

(Lithgow and Others v. the United Kingdom) (1986 w.); sakonstitucio

sasamarTlos dadgenileba saqmeze – `gakotrebis Sesaxeb feder-

aluri kanonis 104-e muxlis me-4 punqtis debulebaTa konstituci-

urobis Semowmebis Sesaxeb~, 2000 wlis 16 maisi, N8-p, me-3 da me-5 pun-

qtebi. ix. ruseTis sakonstitucio sasamarTlos internet-gverdze.

343 ruseTis sakonstitucio sasamarTlo daeyrdno evropuli

sasamarTlos gadawyvetilebas saqmeze – hornsbi saberZneTis

winaaRmdeg (Hornsby v. Greece) (1997 w.), ix. ruseTis sakonstitucio

sasamarTlos dadgenileba saqmeze – `ruseTis federaciis moqalaqee-

bis referendumSi monawileobis uflebisa da saarCevno uflebaTa

ZiriTadi garantiebis Sesaxeb federaluri kanonis 64-e muxlisa da

ruseTis federaciis federaluri krebis saxelmwifo dumis

deputatTa arCevnebis Sesaxeb federaluri kanonis 92-e muxlis kon-

stituciurobis Semowmebis Sesaxeb~, 2002 wlis 15 ianvari,N1-p, me-4 pun-

qti. ix. ruseTis sakonstitucio sasamarTlos internet-gverdze.



neTis sasamarTloebSi aseve mkvidrdeba evropuli konven-

ciisa da evropuli sasamarTlos precedentuli samarTlis

gamoyenebis praqtika;344 latviis sakonstitucio sasamar-

TloSi nel-nela mkvidrdeba evropuli konvenciisa da ev-

ropuli sasamarTlos precedentuli samarTlis gamoyene-

bis praqtika.345 latviis sakonstitucio sasamarTlom Ta-

vis erT-erT gadawyvetilebaSi pirdapir ganacxada, rom ev-

ropuli sasamarTlos praqtika (e.i. precedentuli samar-

Tali) savaldebuloa konvenciis ganmartebisaTvis.346 sayu-

radReboa latviis uzenaesi sasamarTlos 2002 wlis 13 Te-

bervlis gadawyvetileba, romelic exeba politikosis Se-

saZlo defamacias sagazeTo publikaciaSi. uzenaesma sasa-

marTlom ganacxada, rom defamaciasTan dakavSirebuli saq-

mis ganxilvisas saapelacio sasamarTlos ar ganuxilavs ev-

ropuli konvenciis me-10 muxli (gamoxatvis Tavisufleba)

evropuli sasamarTlos precedentuli samarTlis mixed-

viT, ris gamoc uzenaesma sasamarTlom saqme xelaxla gansa-

xilvelad daubruna saapelacio sasamarTlos. erovnuli

sasamarTloebis mier adamianis uflebaTa evropuli kon-

venciis gamoyenebis praqtika mkvidrdeba centraluri da

aRmosavleTi evropis sxva saxelmwifoebSic.347

evropuli konvenciis monawile saxelmwifoTa praqti-

kis mimoxilvam cxadyo, rom evropul saxelmwifoebs Soris

azrTa Tanxvedraa evropul konvenciasTan erTad evropu-

li sasamarTlos precedentuli samarTlis gamoyenebis au-

cileblobaze. 

164

344 R. Maruste, Estonia, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 286-287.

345 ix. latviis sakonstitucio sasamarTlos Semdegi gadawyvetilebebi:

N2000-03-01, 2000 wlis 30 agvisto; N2001-02-0106, 2001 wlis 26 ivnisi;

N2001-17-0106, 2002 wlis 20 ivnisi. gadawyvetilebebis teqstebi

xelmisawvdomia latviis sakonstitucio sasamarTlos internet-

gverdze: [www.satv.tiesa.gov.lv].

346 ix. latviis sakonstitucio sasamarTlos 2000 wlis 30 agvistos

gadawyvetileba, N2000-03-01.

347 V. Vadapalas, Lithuania, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 512 et seq; L. Wildhaber, The
Application of the Convention and its Case-Law in the Member States; report
delivered at the Conference: “The European Convention on Human Rights and
its Case Law: Application by Domestic Courts and Public Administration”, 6
March 2001, Riga, Latvia.



5.4. adamianis uflebaTa evropuli 

sasamarTlos precedentuli 

samarTlis gamoyenebis motivebi

ra ganapirobebs erovnuli sasamarTloebis mier evro-

puli sasamarTlos precedentuli samarTlis gamoyenebas

sasamarTlo saqmeebis ganxilvis dros?

rogorc ukve aRiniSna, evropuli konvenciis mixedviT,

evropuli sasamarTlos gadawyvetilebebi savaldebuloa

mxolod sasamarTlo davaSi monawile saxelmwifoebisaT-

vis. miuxedavad amisa, saxelmwifoebi, romlebic ar arian

konkretuli procesis mxareebi, evropuli sasamarTlos

precedentul samarTals iyeneben pragmatuli mosazrebiT.

konvenciis monawile saxelmwifoebi, maT Soris erovnuli

sasamarTloebi, principul mniSvnelobas aniWeben imas, rom

adamianis uflebaTa evropuli sasamarTlo, rogorc kon-

venciis sazedamxedvelo organo, axdens evropuli konven-

ciis debulebaTa avtoritetul ganmartebas. es ganapiro-

bebs saxelmwifoebis, maT Soris erovnuli sasamarTloebis,

mier adamianis uflebaTa evropuli sasamarTlos im gadaw-

yvetilebebis (precedentebis) gamoyenebas, romlebic exeba

konvenciis sxva monawile saxelmwifoebs.348

miuxedavad imisa, rom adamianis uflebaTa evropuli

sasamarTlo iRebs gadawyvetilebas konkretul saqmeze, is

am gadawyvetilebis (precedentis) meSveobiT ganmartavs

konvenciiT gaTvaliswinebul uflebaTaA da Tavisufleba-

TaASinaarss.349 konkretuli gadawyvetilebis miRebiT evro-

puli sasamarTlo adgens standarts, romlis mniSvneloba
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348 E. Klein, Should the Binding Effect of the Judgments of the European Court of
Human Rights be Extended? in: Protecting Human Rights: The European
Perspective, Studies in Memory of R. Ryssdal, P. Mahoney, F. Matscher, H.
Petzold & L. Wildhaber (Eds.), 2000, 705; aseve ix. Para. 43, Report of the
Constitutional Court of the Russian Federation, XIIth Congress of the
Conference of the European Constitutional Courts: “The Relations between the
Constitutional Courts and the Other National Courts, Including the Interference
in this Area of the Action of the European Courts”, 14-16 May 2002, Brussels.
moxseneba xelmisawvdomia konferenciis internet-gverdze:

[http://www.confeuconstco.org].

349 J. Polakiewicz, The Application of the European Convention on Human Rights
in Domestic Law, 17 Human Rights Law Journal, N11-12, 1996, 407. 



scildeba konkretul sasamarTlo saqmes.350 evropuli sa-

samarTlos ganmartebiT, rac aisaxeba precedentul samar-

TalSi, evropuli sasamarTlo axorcielebs adamianis uf-

lebaTa dacvis standartebis dadgenis funqcias.351 adamia-

nis uflebaTa dacvis standartebis dadgenis funqciaze ev-

ropulma sasamarTlom yuradReba gaamaxvila Tavis erT-

erT gadawyvetilebaSi. man ganacxada, rom `faqtobrivad sa-

samarTlos gadawyvetilebebi miznad isaxavs ara mxolod

sasamarTlos winaSe gansaxilvelad warmodgenil saqmeTa

gadawyvetas, aramed, ufro zogadad, naTeli mohfinos, da-

icvas da ganaviTaros konvenciiT gaTvaliswinebuli norme-

bi da amgvarad xeli Seuwyos saxelmwifoebis, rogorc xel-

Semkvreli mxareebis mier aRebul valdebulebaTa Sesrule-

bas~.352

a) erovnuli sasamarTloebi aTviTcnobiereben, rom ev-

ropuli sasamarTlos praqtikis, misi precedentuli samar-

Tlis gaanalizebis gareSe Zalze rTulia konvenciiT gaT-

valiswinebuli uflebebis Sinaarsis sworad dadgena da, Se-

sabamisad, konvenciis debulebaTa sworad gamoyeneba.353

konvenciaSi Camoyalibebuli mravali norma Zalze zogadad

aris formulirebuli. konvenciiT gaTvaliswinebuli de-

bulebebis Sinaarsi gamoixateba evropuli sasamarTlos

precedentul samarTalSi.354 evropuli sasamarTlos pre-

cedentebSi, konkretul gadawyvetilebebSi zustdeba kon-

venciis (da misi oqmebis) debulebaTa Sinaarsi da fargle-

bi.355 konvenciis debulebaTa ganmarteba, evropuli sasa-
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350 irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United
Kingdom), 1978 wlis 18 ianvari, Series A, no. 25, 154-e punqti.

351 J. Polakiewicz, The Implementation of the ECHR and of the Decisions of the
Strasbourg Court in Western Europe: An Evaluation, The Domestic
Implementation of the European Convention on Human Rights in Eastern and
Western Europe (eds. E. Alkema, T. Bellekom, A. Drzemczewski et al.), 
1992, 154. 

352 irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United
Kingdom), 1978 wlis 18 ianvari, Series A, no. 25, 154-e punqti.

353 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomen-

dacia Rec(2002)13. rekomendaciis teqsti xelmisawvdomia evropis

sabWos internet-gverdze: [www.coe.int]. 

354 J. Polakiewicz, The Application of the European Convention on Human Rights
in Domestic Law, 17 Human Rights Law Journal, N11-12, 1996, 407.

355 L. Wildhaber, Speech made at Ministerial Conference on Human Rights to
Commemorate the Fiftieth Anniversary of the Convention, in: The European
Convention on Human Rights at 50, Human Rights Information Bulletin (special
issue), N50, 2000, 42. 



marTlos precedentuli samarTlis gaTvaliswinebiT, na-

Tels hfens konvenciiT ganmtkicebul valdebulebaTa Sina-

arssa da farglebs, rac xSirad pirdapir ar Cans konvenciis

teqstis gacnobis Sedegad.356

imis gaTvaliswinebiT, rom evropuli sasamarTlos

precedentuli samarTali azustebs konvenciis calkeul

debulebaTa Sinaarssa da farglebs, iseve rogorc gamoye-

nebis sferos, evropul saxelmwifoTa erovnuli sasamar-

Tloebi ar ganixilavs adamianis uflebaTa evropul konven-

cias evropuli sasamarTlos precedentuli samarTlis ga-

reSe.357 rogorc adamianis uflebaTa evropuli sasamar-

Tlos prezidentma lucius vildhaberma aRniSna: `gadam-

wyveti mniSvneloba erovnul samarTalSi eniWeba konvenci-

is teqsts, Tumca aseTive mniSvneloba unda ganekuTvnos Se-

sabamis sasamarTlo praqtikas, romelic konvenciis teq-

stidan gamomdinareobs.~358

evropuli konvenciis adamianis uflebaTa standarte-

bi ar ganisazRvreba mxolod konvenciis teqstiT.359 isini

dadgenilia rogorc konvenciis teqstiT, ise mis safuZvel-

ze miRebuli precedentuli samarTliT.360 sxva sityvebiT,

evropuli konvenciis adamianis uflebaTa standartebSi

moiazreba ara mxolod Tavad konvenciis teqstiT gaTva-

liswinebuli standartebi, aramed aseve evropuli sasamar-

Tlos precedentebiT Camoyalibebuli standartebi.361

amis sailustraciod SeiZleba evropuli konvenciis
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356 J. Polakiewicz, The Execution of Judgments of the European Court of Human
Rights, in: Fundamental Rights in Europe: The European Convention on
Human Rights and its Member States (1950-2000), R. Blackburn & J.
Polakiewicz (Eds.), 2001, 72-73. 

357 J. Madureira, Portugal, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 683. 

358 l. vildhaberi, adamianis ufleba: rogor unda icavdes mas strasbur-

gisa da erovnuli sasamarTloebi, Jurnali `adamiani da konstitu-

cia~, N1, 2002 weli, gv. 63. 

359 A. Drzemczewski & M. Nowicki, Poland, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 676. 

360 M. Melchior, Main Points of the General Report, Seminar “Partners for the
Protection of Human Rights: Reinforcing Interaction Between the European
Court of Human Rights and National Courts”, 9-10 September 2002,
Strasbourg. 

361 M. Macovei, Freedom of Expression: A Guide to the Implementation on

Article 10 of the European Convention on Human Rights, 2001, 5.



me-6 muxlis pirveli punqtis moSvelieba, romlis Tanaxmad,

yvelas aqvs ufleba kanoniT Seqmnili damoukidebeli da mi-

ukerZoebeli sasamarTlos mier gonivrul vadaSi samar-

Tlian da sajaro ganxilvaze. Tu ar gaanalizda evropuli

sasamarTlos precedentuli samarTali, Zalze rTulia

imis dadgena, konkretulad ras gulisxmobs: samarTliani

da sajaro mosmena, damoukidebeli da miukerZoebeli sasa-

marTlo, gonivruli vada, romlis ganmavlobaSic unda gan-

xorcieldes aseTi ganxilva da rogor unda iqnes es princi-

pebi gamoyenebuli praqtikaSi.

erovnuli sasamarTloebis mier evropuli sasamar-

Tlos precedentuli samarTlis gamoyenebis aucileblo-

bas adastureben mecnieri iuristebi. amasTan dakavSirebiT

SeiZleba daveyrdnoT iorg polakeviCis Sexedulebas, ro-

melmac aRniSna:

`konvenciis mravali debulebis namdvili mniSvnelobis

saTanadod gageba SeiZleba mxolod maSin, Tu mxedvelobaSi

miiReba strasburgis sasamarTlosa da komisiis praqtika. 

strasburgis precedentuli samarTlis mzardi mniS-

vneloba gavlenas axdens erovnuli sasamarTloebis mier

konvenciis gamoyenebaze. Tu warsulSi zogadad moiSvelie-

boda konvenciis calkeuli debulebani, dRes erovnuli sa-

samarTloebi regularulad iTvaliswinebs am debulebaTa

gamoyenebis praqtikas strasburgis sasamarTlos mier. ma-

galiTad, saqmis samarTliani ganxilvis garantiebi an mosa-

marTlis damoukidebloba da miukerZoebloba ar ganisaz-

Rvreba adamianis uflebaTa evropuli konvenciis mxolod

me-6 muxlis safuZvelze. maTi [saqmis samarTliani ganxil-

vis garantiebis an mosamarTlis damoukideblobisa da miu-

kerZoeblobis–k.k.] damaxasiaTebeli niSnebis dasadgenad

erovnuli sasamarTloebi iyeneben im konkretul kriteri-

umebs, romlebic sxvadasxva saqmis konteqstSi ganviTarda

evropuli sasamarTlos precedentebSi.~362

erovnulma sasamarTloebma unda gamoiyenon evropu-

li sasamarTlos precedentuli samarTali, radgan winaaR-

mdeg SemTxvevaSi didia imis albaToba, rom evropuli kon-

venciis debulebebs gansxvavebulad ganmartaven, ramac Se-
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362 J. Polakiewicz, The Status of the Convention in National Law, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member
States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 51.



iZleba gamoiwvios evropuli konvenciiT gaTvaliswinebu-

li valdebulebebis darRveva saxelmwifos mier. Tu erov-

nulma sasamarTlom ar gamoiyena evropuli sasamarTlos

precedentuli samarTali, man SeiZleba ufro SezRudvi-

Tad ganmartos is ufleba, romelic eniWeba pirs. amis Sede-

gad piri ar iqneba uzrunvelyofili uflebiT, romelic

mas eniWeba evropuli konvenciiT. aseT SemTxvevaSi, Tu pi-

ri mimarTavs evropul sasamarTlos imis mtkicebiT, rom

erovnulma sasamarTlom igi ar uzrunvelyo im uflebiT,

romelic mas eniWeba evropuli konvenciiT, evropuli sasa-

marTlo mis sasargeblod gadawyvets davas da daadgens,

rom saxelmwifom, romlis sasamarTlomac konvenciiT gaT-

valiswinebuli debuleba ufro SezRudviTad ganmarta,

vidre es gansazRvrulia evropuli sasamarTlos preceden-

tuli samarTliT, ar Seasrula konvenciiT gaTvaliswine-

buli valdebulebani.363

konvenciiT gaTvaliswinebul uflebaTa Sinaarsis

dadgenaSi evropuli sasamarTlos precedentuli samarTa-

li gansakuTrebul mniSvnelobas iZens imis gamo, rom kon-

vencia aris ara statikuri, aramed `cocxali~ dokumenti.

rogorc cnobilia, adamianis uflebaTa evropuli kon-

vencia miRebulia 1950 wels. igi iuridiulad savaldebulo

pirveli saerTaSoriso samarTlebrivi aqtia, romelmac sa-

erTaSoriso doneze ganamtkica adamianis ZiriTadi ufle-

bebi da Tavisuflebebi.364 am periodidan moyolebuli, ada-

mianis uflebaTa saerTaSoriso dacva rogorc universa-

lur, ise regionul doneze mniSvnelovnad ganviTarda, gan-

mtkicda adamianTa uflebrivi garantiebi, gafarTovda Zi-

riTad uflebaTa da TavisuflebaTa Sinaarsi da mniSvnelo-

ba. am TvalsazrisiT adamianis uflebaTa evropuli konven-

cia gamonaklisi ar aris. misi miRebidan gasuli xuTi aTwle-

ulis ganmavlobaSi evropuli konvenciis monawile saxel-

mwifoebSic icvleboda sazogadoebrivi cnobiereba, midgo-

ma ama Tu im zneobrivi faseulobebisadmi. maTTan erTad Se-

icvala adamianis uflebaTa Sinaarsi, gafarTovda is garan-
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363 J. Velu, Report on “Responsibilities for States Parties to the European
Convention”, in: Proceedings of the Sixth International Colloquy about The
European Convention on Human Rights, 13-16 November 1985, 1988, 
592-593. 

364 Tumca 1945 wels miRebulma gaeros wesdebam pirvelad moaxdina

adamianis uflebaTa dacvis `internacionalizacia~.



tiebi, romlebic pirs eniWeba adamianis uflebaTa evropu-

li konvenciiT. 

bunebrivia, rom evropul sasamarTlos jerovani pasu-

xi unda gaeca aRniSnuli cvlilebebisaTvis, rac SeuZlebe-

li iyo sasamarTlos mier sazogadoebrivi cnobierebisa da

zneobrivi faseulobebis kvaldakval evropuli konvenci-

iT daculi uflebebisaTvis ufro farTo Sinaarsis miniWe-

bis gareSe. amisaTvis evropuli konvenciis sazedamxedvelo

organoebma365 Camoayaliba da ganaviTara evropuli konven-

ciiT ganmtkicebuli uflebebis `dinamikuri~ ganmartebis

koncefcia. sasamarTlom Tavis erT-erT saqmeSi miuTiTa,

rom mxedvelobaSia misaRebi konvenciis specialuri xasia-

Ti, kerZod ki is, rom konvencia `cocxali~ dokumentia, ro-

melic unda ganimartos demokratiul saxelmwifoSi dRes

arsebuli mdgomareobis gaTvaliswinebiT.366 sasamarTlom

uaryo konvenciis statikuri, istoriuli ganmartebis

idea.367 Sesabamisad, evropuli konvenciiT gaTvaliswine-

bul koncefciebs evropuli sasamarTlo im mniSvnelobiT

ganmartavs, rac asaxavs evropuli sazogadoebis dRevande-

li ganviTarebis dones da ara im mniSvnelobiT, romelic

konvenciis miRebis dros arsebobda.368 magaliTad, saqmeze

– Taireri gaerTianebuli samefos winaaRmdeg (Tyrer v. the

United Kingdom) (1978 weli), romelic exeboda arasrul-

wlovanis gawkepvlas, – evropulma sasamarTlom aRniSna,

rom evropuli konvencia, kerZod misi me-3 muxli,369 unda

ganimartos saqmis ganxilvis droindeli mniSvnelobiT da

ara im mniSvnelobiT, romelic mas eniWeboda 1950 wels. ev-

ropuli sasamarTlos mier ganxiluli saqmis arsi iyo is,

warmoadgenda Tu ara arasrulwlovanis gawkepvla evropu-

li konvenciis me-3 muxlis darRvevas, kerZod ki Seadgenda

Tu ara es moqmedeba Rirsebis Semlaxav sasjels. evropis
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365 adamianis uflebaTa evropuli komisia da adamianis uflebaTa evrop-

uli sasamarTlo.

366 sxva saqmeebTan erTad, ix. saqme van der miuseli belgiis winaaRmdeg

(Van der Mussele v. Belgium), 1983 wlis 23 noemberi, 32-e punqti.

367 J. Frowein, The European Convention on Human Rights as the Public Order of
Europe, in: Collected Courses of the Academy of European Law, 1990, vol. I(2)
1992, 302.

368 R. Bernhardt, The Convention and Domestic Law, in: The European System for
the Protection of Human Rights, R. Macdonald, F. Matscher & H. Petzold
(Eds.), 1993, 31-32.

369 `aravin SeiZleba daeqvemdebros wamebas, araadamianur an damam-

cirebel mopyrobas an sasjels~. 



sabWos wevr saxelmwifoTa sisxlissamarTlebrivi politi-

kis ganviTarebisa da zogadad damkvidrebuli standarte-

bis gaTvaliswinebiT, evropulma sasamarTlom daadgina,

rom gawkepvla aris Rirsebis Semlaxavi sasjeli da, Sesaba-

misad, miiCnia, rom arasrulwlovanis gawkepvliT dairRva

evropuli konvenciis me-3 muxli.370

am koncefciis meSveobiT evropuli sasamarTlo azus-

tebs konvenciiT daculi uflebebis Sinaarss, afarToebs

maTSi Camoyalibebul garantiebs.371 zemoaRniSnulidan ga-

momdinareobs, rom konvenciis normebis ganmarteba icvle-

ba da viTardeba droTa ganmavlobaSi, sazogadoebis cnobi-

erebis ganviTarebisa da zneobrivi faseulobebis Secvlas-

Tan erTad.372 esa Tu is moqmedeba, romelic 50-60-ian wleb-

Si ar ganixileboda konvenciis darRvevad, 80-90-ian wlebSi

SeiZleba aseTad CaiTvalos. 

evropuli konvencia sakmaod `mSrali~ dokumentia. kon-

venciis analogiuri debulebebi adamianis uflebaTa sxva

saerTaSoriso xelSekrulebebsa da saxelmwifoTa erovnul

kanonmdeblobaSi SeiZleba moiZebnos, magram evropuli sasa-

marTlos precedentuli samarTali amdidrebs am debule-

bebs, ganmartavs konvenciis normebs, adgens misi gamoyenebis

SesaZleblobas konkretul garemoebaTa mimarT.

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebasTan dakavSirebiT saxelmwifo

organoebma, maT Soris sasamarTloebma, unda gaiTvaliswi-

nos am precedentebis miRebis periodi. vinaidan evropuli

konvencia `cocxali~ dokumentia, ris gamoc konvenciis ama

Tu im uflebis Sinaarsi SeiZleba droTa ganmavlobaSi Seic-

valos sazogadoebrivi cnobierebis SecvlasTan erTad, da-
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saSvebia, rom esa Tu is konkretuli precedenti, romelic

gamoiyena erovnulma sasamarTlom, SeiZleba moZvelebuli

iyos. rac ufro Zvelia evropuli sasamarTlos gadawyveti-

leba, miT ufro naklebad sarwmunoa igi da, Sesabamisad, miT

ufro didia evropuli konvenciiT gaTvaliswinebuli uf-

lebis araswori ganmartebis riski.373 amitomac erovnulma

sasamarTloebma maqsimaluri Zalisxmeva unda gamoiCinon,

raTa aRmoaCinon da gamoiyenon uaxlesi precedentebi, rom-

lebic miRebulia evropuli sasamarTlos mier. amisaTvis

saWiroa Camoyalibdes sistema, romelic mosamarTleebs

miscems saSualebas, mudmivad adevnon Tvalyuri evropuli

sasamarTlos mier konvenciis debulebaTa `axlebur~ gan-

martebas. 

rogorc ukve aRiniSna, erovnulma sasamarTloebma un-

da gamoiyenon adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTali, raTa ganmarton evropuli kon-

venciis debulebebi. evropuli sasamarTlos precedentul

samarTals SeuZlia, mniSvnelovani daxmareba aRmouCinos

erovnul sasamarTloebs konvenciis debulebebis gamoyene-

bisas. miuxedavad imisa, rom erovnulma sasamarTloebma un-

da gaiTvaliswinon adamianis uflebaTa evropuli sasamar-

Tlos precedentuli samarTali, risTvisac maT unda moiZi-

on evropuli sasamarTlos iseTi gadawyvetilebebi, romle-

bic exebian analogiur situacias, dasaSvebia, erovnulma

sasamarTlom ver miakvlios evropuli sasamarTlos iseT

gadawyvetilebas, romelic naTels mohfens evropuli kon-

venciis debulebaTa ganmartebas im konteqstSi, romelic

erovnuli sasamarTlos mier ganixileba. amis mizezi SeiZ-

leba martivi iyos: evropul sasamarTlos ar hqondes ganxi-

luli analogiuri saqme imis gamo, rom aravis miumarTavs

misTvis adamianis uflebaTa aseT garemoebaSi dasacavad.

cxadia, evropuli sasamarTlo ixilavs saqmeebs mxolod im

SemTxvevaSi, Tu mas mimarTa fizikurma an iuridiulma pirma

konvenciiT gaTvaliswinebuli uflebis darRvevis mtkice-

biT. evropuli sasamarTlo ar aris uflebamosili, ganixi-

los saqmeebi in abstracto. miuxedavad imisa, rom erovnulma

sasamarTlom SeiZleba ver aRmoaCinos evropuli sasamar-

Tlos precedenti, romelic erovnuli sasamarTlos winaSe
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gansaxilveli saqmis garemoebebis analogiuria, aseTi pre-

cedentis ararseboba ar niSnavs, rom erovnulma sasamar-

Tlom unda Sewyvitos konvenciis ganxilva da saqme gadaw-

yvitos mxolod Sidasaxelmwifoebrivi normatiuli aqtis

safuZvelze.374 erovnulma sasamarTlom Tavad unda Seafa-

sos saqmis garemoebebi da konvenciis Sesabamisi debulebebi

gamoiyenos saqmis gadasawyvetad. magaliTad, Tu erovnuli

sasamarTlo ixilavs davas konvenciis me-8-me-11 muxlebTan

dakavSirebiT,375 mas SeuZlia ganixilos am muxlebis me-2

punqtebiT dadgenili sami kriteriumi, romelTa dakmayo-

filebis SemTxvevaSi SeiZleba SeizRudos xsenebuli muxle-

biT dadgenili uflebebi da Tavisuflebebi.376

amdenad, Zalze mniSvnelovania adamianis uflebaTa ev-

ropuli sasamarTlos precedentuli samarTlis gamoyeneba

erovnuli sasamarTloebis mier, raTa SesaZlebeli gaxdes

konvenciiT gaTvaliswinebuli ama Tu im samarTlebrivi

cnebisa Tu principis konkretuli Sinaarsis dadgena, ris

gareSec Zalze rTulia konvenciis debulebaTa swori gamo-

yeneba.377

b) adamianis uflebaTa evropuli sasamarTlos prece-

dentul samarTals aseve mniSvnelovani roli eniWeba im ga-

rantiebis dadgenisaTvis, romlebic daculia konvenciiT.

rogorc cnobilia, adamianis uflebaTa evropuli konven-

ciiT (da misi damatebiTi oqmebiT) daculi uflebebi da Ta-

visuflebebi ar aris yovlismomcveli. konvenciaSi SeuZle-

belia yvela im ZiriTad uflebaTa da TavisuflebaTa Sesa-

xeb debulebebis moZieba, romlebic fizikur da iuridiul

pirebs SeiZleba mieniWoT. 

miuxedavad amisa, is faqti, rom konvenciaSi pirdapir

ar aris miTiTeba ama Tu im garemoebaze, romlebzec SeiZle-

ba gavrceldes konvenciis konkretuli debuleba, ar niS-

173

374 M. Scheinin, International Human Rights in National Law, An Introduction

to the International Protection of Human Rights (Eds. R. Hanski & M.
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navs, rom gamoiricxeba am garemoebaze konvenciiT gaTva-

liswinebuli uflebis gavrceleba. konvenciiT ganmtkice-

buli garantiebis gamoyenebis areali SeiZleba gafarTov-

des evropuli sasamarTlos precedentuli samarTliT da

gamoyenebul iqnes iseTi garemoebebis mimarT, romlebic

pirdapir ar aris moxseniebuli evropul konvenciaSi.378

amis sailustraciod SeiZleba konkretuli magaliTe-

bis moyvana. saqmeze – klasi germaniis winaaRmdeg (Klass v.

Germany), romelic exeboda satelefono mosmenas, – adamia-

nis uflebaTa evropulma sasamarTlom daadgina: miuxeda-

vad imisa, rom adamianis uflebaTa evropuli konvenciis me-

8 muxlis pirveli punqti pirdapir ar icavs satelefono sa-

ubrebis konfidenciurobas, am muxliT gansazRvruli cne-

bebi: `piradi cxovreba~ da `mimowera~ moicavs mas.379

aseve SeiZleba sxva magaliTis moyvana, romelic naTel-

yofs, konvenciis debulebebTan erTad, evropuli sasamar-

Tlos precedentuli samarTlis gamoyenebis aucileblo-

bas konkretuli uflebis Sinaarsis dasadgenad. saqmeze –

nimitci germaniis winaaRmdeg (Niemietz v. Germany), rome-

lic exeboda m. nimitcis, profesiiT advokatis, piradi

cxovrebisa da sacxovreblis pativiscemis uflebas (kon-

venciis me-8 muxli), – adamianis uflebaTa evropulma sasa-

marTlom ganacxada, rom ganmcxadeblis saadvokato ofisis

gaCxrekam daarRvia misi piradi cxovrebisa da sacxovreb-

lis pativiscemis ufleba. evropulma sasamarTlom ganmar-

ta, rom saadvokato ofisi, ufro zogadad ki ganmcxadeblis

samuSao adgili, eqceva evropuli konvenciis me-8 muxlis

moqmedebis sferoSi.380 aqedan gamomdinare, evropulma sa-

samarTlom daadgina, rom cneba `sacxovrebeli~, romelic

daculia evropuli konvenciis me-8 muxliT, moicavs indi-

vidis samuSao adgils da, Sesabamisad, icavs pirs aramar-

Tlzomieri Carevisagan.381

marTalia, evropuli konvencia pirdapir ar awesrigebs

eqstradiciis sakiTxs, evropuli sasamarTlos preceden-
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tulma samarTalma naTeli mohfina imas, rom im saxelmwifo-

Si piris eqstradicia, romelSic mis mimarT arsebobs wame-

bis an araadamianuri mopyrobis dasabuTebuli eWvi, SeiZle-

ba CaiTvalos gadamcemi saxelmwifos mier evropuli kon-

venciis me-3 muxlis darRvevad. Tu saxelmwifom, misma

erovnulma sasamarTlom ar ganixila evropuli sasamar-

Tlos precedentuli samarTali da ar daadgina evropuli

konvenciis me-3 muxlis gamoyenebis SesaZlebloba eqstra-

diciis sakiTxebze, igi ar CaTvlis, rom konvenciis me-3 mux-

li unda iyos gamoyenebuli eqstradiciasTan dakavSirebiT. 

amdenad, mniSvnelovania, adamianis uflebaTa evropuli

konvenciis gamoyenebasTan dakavSirebiT erovnulma sasamar-

Tloebma gaiTvaliswinon is garemoeba, rom evropuli konven-

ciis standartebis dadgena Zalze rTulia mxolod konvenci-

is teqstis gacnobis Sedegad. konvenciaSi SeiZleba saerTod

ar iyos moxseniebuli is samarTlebrivi urTierToba, romel-

zec vrceldeba konvenciis uflebebi da Tavisuflebebi. ev-

ropuli sasamarTlos precedentuli samarTlis gamoyeneba

saSualebas aZlevs mosamarTleebs, ukeT Caswvdnen konvenci-

iT gaTvaliswinebul uflebaTa da TavisuflebaTa Sinaarss.

g) evropuli sasamarTlos precedentuli samarTlis ga-

moyeneba erovnuli sasamarTloebis mier ganpirobebulia ase-

ve imiT, rom igi aZlevs erovnul sasamarTloebs im gadawyve-

tilebis ganWvretis SesaZleblobas, romelsac savaraudod

miiRebs evropuli sasamarTlo am saxelmwifos winaaRmdeg ev-

ropul sasamarTloSi ganacxadiT mimarTvis SemTxvevaSi. 

Tu adamianis uflebaTa evropulma sasamarTlom adre

ganxilul saqmeze daadgina konvenciis darRveva erT-erTi

monawile saxelmwifos mier, didia imis albaToba, rom msgavs

saqmeze, romelic momavalSi SeiZleba ganixilos evropulma

sasamarTlom, igi miiRebs aseTsave gadawyvetilebas, kerZod,

daadgens saxelmwifos mier konvenciis darRvevas.382

Tu erovnuli sasamarTloebi ar gaiTvaliswineben evro-

puli sasamarTlos precedentul samarTals, ar moaxdenen ka-

nonmdeblobisa da praqtikis, gansakuTrebiT ki sasamarTlo

praqtikis, koreqtirebas evropuli sasamarTlos mier analo-

giur saqmeebze adre miRebuli gadawyvetilebebis mixedviT,
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isini dadgebian realuri safrTxis winaSe, rom evropuli sasa-

marTlo daadgens evropuli konvenciis darRvevas am saxel-

mwifos mier. sxva sityvebiT, Tu erovnulma sasamarTlom ar

gaiTvaliswina evropuli sasamarTlos mier adre miRebuli

gadawyvetilebebi analogiur saqmeebTan dakavSirebiT, rom-

lebSic evropulma sasamarTlom daadgina konvenciis darRve-

va, savaraudoa, rom am saxelmwifos winaaRmdeg ganacxadis Se-

tanis SemTxvevaSi evropuli sasamarTlo imaves daadgens.383

cxadia, saxelmwifos, misi erovnuli sasamarTloebis

interesebSia evropuli sasamarTlos precedentuli samar-

Tlis gamoyeneba, rac mas miscems SesaZleblobas, daicvas

fizikuri da iuridiuli pirebis uflebebi evropuli stan-

dartebiT. Tu erovnulma sasamarTloebma gamoiyenes pre-

cedentuli samarTali da masSi dadgenili standartebiT

daicves pirTa uflebebi, naklebad mosalodnelia, am pireb-

ma mimarTon evropul sasamarTlos TavianTi uflebebis da-

sacavad da, aqedan gamomdinare, mcirea imis albaToba, ev-

ropulma sasamarTlom daadginos, rom am saxelmwifom da-

arRvia evropuli konvencia. 

Tumca adamianis uflebaTa evropuli sasamarTlos mi-

er adre miRebuli gadawyvetilebebi (precedentebi) ar aris

misTvis savaldebulo momdevno saqmeebze, evropuli sasa-

marTlos praqtika adasturebs, rom is gadawyvetilebis mi-

Rebisas, rogorc wesi, iTvaliswinebs Tavis adrindel ga-

dawyvetilebebs, maT Soris konvenciis ama Tu im muxlis gan-

martebas.384 am sakiTxTan dakavSirebiT adamianis uflebaTa

evropulma sasamarTlom saqmeze – kosi gaerTianebuli sa-

mefos winaaRmdeg (Cossey v. the United Kingdom) – aRniSna:

`marTalia, [...] sasamarTlosaTvis ar aris savaldebu-

lo Tavisi adrindeli gadawyvetilebebi, [...] magram, igi, Cve-

ulebriv, misdevs da iyenebs Tavissave precedentebs, rac

samarTlebrivi sicxadisa da konvenciis precedentuli sa-

marTlis Tanamimdevrulad ganviTarebis interesebisTvi-

saa saWiro~.385
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saerTaSoriso sasamarTloebis mier TavianTi gadaw-

yvetilebebis mxedvelobaSi miRebis fenomeni britanelma

iuristma h. lauterpaxtma Semdegnairad axsna:

`radgan aseTi gadawyvetilebebi aris droTa ganmavlo-

baSi SeZenili samarTlebrivi gamocdileba, romlis mimdev-

roba moxerxebulia; radgan isini asaxaven imas, rac warsul-

Si sasamarTlom samarTlianad CaTvala; radgan adre miRe-

buli gadawyvetilebebis pativiscema uzrunvelyofs sicxa-

desa da stabilurobas, rac mniSvnelovania marTlmsajule-

bis jerovani ganxorcielebisaTvis; da [...] radgan mosamar-

Tleebs, bunebrivia, ar surT, amisaTvis sakmarisi mizezebis

gareSe aRiaron, rom warsulSi Secdnen.~386

is garemoeba, rom adamianis uflebaTa evropuli sasa-

marTlo gadawyvetilebis miRebisas, rogorc wesi, iTvalis-

winebs Tavis adrindel gadawyvetilebebs (precedentul sa-

marTals), ar niSnavs, rom mas ar SeuZlia Secvalos Tavisi

Sexeduleba da gansxvavebulad ganmartos konvenciis debu-

lebebi. saqmeze – kosi gaerTianebuli samefos winaaRmdeg

(Cossey v. the United Kingdom) – evropulma sasamarTlom

aseve aRniSna, rom adre miRebul gadawyvetilebaTa momdev-

no saqmeebis ganxilvisas gamoyenebis praqtika `xels ar Se-

uSlis sasamarTlos, gadauxvios adre miRebul gadawyveti-

lebas, Tu igi darwmunda, rom arsebobs amisaTvis damajere-

beli mizezebi. aseTi gadaxveva SeiZleba moxdes, raTa, maga-

liTad, uzrunvelyofil iqnes konvenciis iseTi ganmarteba,

romelic asaxavs sazogadoebriv cvlilebebs da Seesatyvi-

seba dRevandel pirobebs.~387

rogorc Tavad konvenciiT, ise sasamarTlo praqti-

kiT dadasturebulia evropuli sasamarTlos mier iseTi

gadawyvetilebis miRebis SesaZlebloba, romelic ganas-

xvavebs mis dRevandel midgomas adamianis uflebaTa Adac-

vis ama Tu im sakiTxisadmi adrindeli midgomisagan.388 ev-
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ropuli konvenciis 30-e muxli pirdapir iTvaliswinebs

evropuli sasamarTlos mier iseTi gadawyvetilebis miRe-

bis SesaZleblobas, romelic SeuTavsebelia sasamarTlos

mier adre miRebul gadawyvetilebasTan.389 rac Seexeba

evropuli sasamarTlos praqtikas evropuli konvenciis

iseT ganmartebasTan dakavSirebiT, romelic gansxvavdeba

adrindeli ganmartebisagan, sasamarTlo praqtikaSi mrav-

lad iyo SemTxveva, rodesac evropuli sasamarTlos mier

konvenciis debulebaTa ganmarteba gansxvavdeboda ad-

rindelisagan.390

aseve unda aRiniSnos, rom erovnuli sasamarTloebis

nawili davebis gadawyvetisas iyenebs ara mxolod adamia-

nis uflebaTa evropuli sasamarTlos, aramed evropuli

komisiis gadawyvetilebebs. rogorc cnobilia, evropul-

ma komisiam Sewyvita arseboba mas Semdeg, rac ganxorci-

elda evropuli konvenciis sazedamxedvelo sistemis re-

forma.391 marTalia, erovnuli sasamarTloebi davebis ga-

dawyvetis dros, evropuli sasamarTlos gadawyvetilebe-

bis garda, eyrdnoba komisiis gadawyvetilebebs konvenci-

is debulebaTa ganmartebisaTvis, maT mxedvelobaSi unda

miiRon is garemoeba, rom xSirad sasamarTlos Sexeduleba

konvenciis debulebaTa ganmartebis Sesaxeb gansxvavde-

boda komisiis Sexedulebisagan. imis gaTvaliswinebiT,

rom sabolood evropuli sasamarTlo adgenda, Tu rogor

unda ganimartos evropuli konvenciis debulebebi, ueW-

velia, evropuli sasamarTlos gadawyvetilebebi erovnu-

li sasamarTloebisaTvis konvenciis debulebaTa ganmar-

tebis bevrad ufro avtoritetuli wyaroa, vidre evropu-
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cionireba, magram evropulma komisiam kidev erTi wliT gaagrZela

saqmianoba ganuxilav saqmeebze muSaobis dasasruleblad.



li komisiis gadawyvetilebebi.392 amas garda, gasaTvalis-

winebelia, rom, ramdenadac evropulma komisiam Sewyvita

arseboba, misi ganmartebebi SeiZleba aRar asaxavdes dRe-

vandel mdgomareobas an imas, romelic SeiZleba Seiqmnas

momavalSi. 

evropuli sasamarTlos precedentuli samarTlis

mniSvnelovani roli dasturdeba ara mxolod im saxelmwi-

foTa erovnuli sasamarTloebis praqtikiT, romlebSic ev-

ropuli konvencia ganixileba kanonmdeblobis nawilad,

aramed aseve im saxelmwifoebis sasamarTloebis praqtikiT,

sadac evropuli konvencia ar aris aseTad miCneuli. dRei-

saTvis konvenciis monawile erTaderTi saxelmwifo, ro-

melSic konvencia ar aris aRiarebuli kanonmdeblobis nawi-

lad, irlandiaa.393 miuxedavad amisa, adamianis uflebaTa

evropuli sasamarTlos precedentuli samarTali gamoiye-

neba irlandiis sasamarTloebis mier irlandiis kanonmdeb-

lobaSi arsebuli bundovani debulebebis ganmartebisaT-

vis. britaneTi394 da norvegia395 im saxelmwifoTa magali-

Tia, romlebSic erovnuli kanonmdeblobis nawilad konven-

ciis aRiarebamdec ki erovnuli sasamarTloebi iyenebdnen

evropuli sasamarTlos precedentul samarTals erovnu-

li kanonmdeblobis zogadi da bundovani normebis ganmar-

tebisaTvis.396
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sayuradReboa, rom adamianis uflebaTa evropuli sasa-

marTlos precedentul samarTals iyenebs ara mxolod evro-

puli konvenciis monawile saxelmwifoTa sasamarTloebi,

aramed araevropul saxelmwifoTa sasamarTloebic.397 nawi-

lobriv es tendencia ganpirobebulia evropuli konvenciiTa

da samoqalaqo da politikuri uflebebis saerTaSoriso paq-

tiT gaTvaliswinebuli debulebebis msgavsebiT.398 amas mow-

mobs araevropul saxelmwifoTa sasamarTloebis gadawyveti-

lebebi. magaliTad, saqmis – filartiga pena-iralas winaaR-

mdeg – ganxilvisas aSS-is sakasacio sasamarTlom gamoiyena

evropuli sasamarTlos precedentuli samarTali, romelic

wamebis akrZalvas exeboda.399 zimbabves uzenaesma sasamar-

Tlom gamoiyena evropuli sasamarTlos gadawyvetileba saq-

mis – Taireri gaerTianebuli samefos winaaRmdeg (Tyrer v. the
United Kingdom), – ganxilvisas, raTa daedasturebina, rom sxe-

ulebrivi sasjelebi `araadamianuri da Rirsebis Semlaxavi~

dasjaa, rac evropuli konvenciis me-3 muxliT ikrZaleba.400

amave sasamarTlom sxva saqmeze, romelic arasrulwlovanis

sxeulebriv dasjas exeboda, gamoiyena evropuli sasamar-

Tlos gadawyvetilebebi saqmeebze: Taireri gaerTianebuli

samefos winaaRmdeg (Tyrer v. the United Kingdom) da kempbeli da

kozansi gaerTianebuli samefos winaaRmdeg (Campbell and Co-
sans v. the United Kingdom).401 zimbabves uzenaesma sasamarTlom

Tavis erT-erT saqmeSi ganixila evropuli sasamarTlos ga-

dawyvetileba saqmeze – zoeringi gaerTianebuli samefos wi-

naaRmdeg (Soering v. the United Kingdom).402 indoeTis uzenaesma
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399 630 F 2d 876 (1980). 
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Merrils, The Development of International Law by the European Court of
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sasamarTlom moiSvelia evropuli konvencia da evropuli sa-

samarTlos precedentuli samarTali indoeTis konstituci-

is ganmartebisaTvis.403 kanadis sasamarTlo praqtikisaTvis

aseve cnobilia evropuli sasamarTlos precedentuli samar-

Tlis gamoyeneba.404

5.5. advokatTa roli erovnuli 

sasamarTloebis mier evropuli 

sasamarTlos precedentuli 

samarTlis gamoyenebisas

advokatebs mniSvnelovani roli eniWebaT erovnuli

sasamarTloebis mier adamianis uflebaTa evropuli sasa-

marTlos precedentuli samarTlis gamoyenebisas. erov-

nuli sasamarTloebis winaSe advokatebma unda moiSveli-

on ara mxolod evropuli konvencia, aramed evropuli sa-

samarTlos precedentuli samarTali. advokatis argu-

mentebi bevrad damajerebeli iqneba, Tu igi daeyrdnoba

evropuli sasamarTlos precedentebs, daasabuTebs, rom

konvenciiT gaTvaliswinebuli ufleba ise unda ganimar-

tos, rogorc es gaakeTa evropulma sasamarTlom, rac, Ta-

vis mxriv, xels Seuwyobs erovnuli sasamarTlos darwmu-

nebas advokatis poziciis marTebulobaSi. Tu advokati

mxolod konvenciis teqsts daeyrdno da ar miuTiTa evro-

puli sasamarTlos konkretul precedentze imis dastu-

rad, Tu rogor ganmarta da gadawyvita evropulma sasa-

marTlom msgavsi saqme, advokatis mier konvenciis moSve-

liebis efeqti SezRuduli iqneba da, Sesabamisad, mcire

iqneba sasamarTlos mier advokatis poziciis gaziarebis

albaTobac. 
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mizanSewonilia movlenebis ganviTarebis savaraudo

scenaris ganxilva. Tu advokati Tavisi poziciis dasasabu-

Teblad daeyrdno adamianis uflebaTa evropuli konvenci-

is konkretul debulebas, magram man ar moiSvelia evropu-

li sasamarTlos precedentuli samarTali – ar miuTiTa ev-

ropuli sasamarTlos mier konvenciis Sesabamisi debule-

bis ganmartebasa da gamoyenebaze konkretul situaciaSi,

romelic msgavsia erovnuli sasamarTlos winaSe gansaxil-

veli saqmisa, erovnuli sasamarTlos pasuxi am saqmis mi-

marT evropuli konvenciis gamoyenebaze, advokatisaTvis,

savaraudod, arasasurveli iqneba. 

Tu gansxvaveba advokatis mier moSveliebul konvenci-

is debulebasa da im Sidasaxelmwifoebrivi normatiuli aq-

tis debulebas Soris, romelic amave sakiTxebs awesrigebs,

ar iqneba aSkara erovnuli sasamarTlosaTvis, risi alba-

Tobac arc ise didia evropuli konvenciis debulebaTa zo-

gadi formulirebebis gamo, advili iqneba am advokatis ar-

gumentis gaqarwyleba imis Sesaxeb, Tu ra uflebiT unda

iyos uzrunvelyofili misi klienti, an/da rogor unda ga-

dawydes sasamarTlo saqme. Tu advokatma ar moiSvelia ev-

ropuli sasamarTlos precedenti, romelic erovnuli sa-

samarTlosaTvis aSkaras gaxdis, rom precedentiT dadgeni-

li standarti ufro maRali xarisxiT icavs pirs (an vrcel-

deba iseT urTierTobaze, razec ar vrceldeba Sesabamisi

Sidasaxelmwifoebrivi normatiuli aqti), sasamarTlo, sa-

varaudod, miuTiTebs, rom evropuli konvenciis msgavsi

norma dadgenilia qveynis Sidasaxelmwifoebrivi normati-

uli aqtiT (magaliTad, kanoniT) da daadasturebs, rom maT

Soris ar aris Seusabamoba. Tu sasamarTlom miiCnia, rom ev-

ropuli konvencia da saqarTvelos kanonmdebloba ar ewina-

aRmdegeba erTmaneTs, erovnuli sasamarTlo, savaraudod,

saerTod ar gamoiyenebs evropul konvencias.

amis mizezi SeiZleba iyos is, rom Sidasaxelmwifoebri-

vi normatiuli aqti adgens, rogorc wesi, qcevis ufro de-

talur wesebs, vidre evropuli konvencia, ris gamoc, erov-

nuli sasamarTlos azriT, evropuli konvenciis gamoyeneba

ar Seitans mniSvnelovan dadebiT wvlils sasamarTlo saq-

mis gadawyvetaSi. erovnuli sasamarTlos aseTi pozicia ar

iqneba usafuZvlo, Tu ori aqtidan (evropuli konvenciidan

da Sidasaxelmwifoebrivi normatiuli aqtidan), romelTa

Soris ar aris winaaRmdegoba, erTi adgens ufro konkre-
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tul normas (magaliTad, kanoni), vidre meore (magaliTad,

evropuli konvencia), ar aris ufro zogadi normis gamoye-

nebis aucilebloba.405

Tu erovnulma sasamarTlom miiCnia, rom evropuli

konvencia da qveynis kanonmdebloba ar ewinaaRmdegeba er-

TmaneTs, erovnuli sasamarTlo ukeTes SemTxvevaSi gadaw-

yvetilebaSi gamoiyenebs konvenciis Sesabamis debulebas

mxolod rogorc saqarTvelos Sidasaxelmwifoebrivi nor-

matiuli aqtis amsaxvel normas. ase iqneba Tu ise, advokatis

mier evropul konvenciaze dayrdnobis efeqti umniSvnelo

iqneba, radgan mas, evropuli sasamarTlos precedentuli

samarTlis moSveliebis gareSe gauWirdeba, daarwmunos

erovnuli sasamarTlo, rom konvenciis sadavo debuleba

mis sasargeblod unda iyos ganmartebuli da gamoyenebuli.

aseT SemTxvevaSi advokatis mier mxolod evropuli konven-

ciis moSvelieba ar moaxdens misTvis sasurvel gavlenas

erovnuli sasamarTlos gadawyvetilebaze.

aseve aRsaniSnavia, rom, Tu advokati, evropul konven-

ciasTan erTad, ar daeyrdno evropuli sasamarTlos im ga-

dawyvetilebas, romelic azustebs konvenciis Sesabamisi

debulebis gamoyenebas konkretuli samarTlebrivi urTi-

erTobis mimarT, erovnulma sasamarTlom SeiZleba daas-

kvnas, rom konvenciis moSveliebuli debuleba ar vrcelde-

ba konkretul garemoebaze. rogorc ukve aRiniSna, zogi-

erT SemTxvevaSi konvenciis debulebebidan pirdapir ar

Cans, rom konvenciis esa Tu is ufleba vrceldeba konkre-

tul garemoebaze. 

meore mxriv, Tu advokati, evropuli konvenciis debu-

lebasTan erTad, daeyrdnoba evropuli sasamarTlos kon-

kretul gadawyvetilebas, romliTac igi daasabuTebs, ro-

gor ganmarta evropulma sasamarTlom es ufleba da gadaw-

yvita saqme, advokatis poziciis aseT dasabuTebas erovnu-

li sasamarTlos mxridan, savaraudod, sakiTxis detaluri

ganxilva mohyveba. aseT SemTxvevaSi sasamarTlo ganixilavs

ara mxolod evropuli konvenciis debulebasa da mis `erov-

nul~ analogs (Sesabamis Sidasaxelmwifoebriv normatiul

aqts), aramed evropuli konvenciis zogadi normis ganmar-
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tebas precedentuli samarTliT da analogiuri saqmis ga-

dawyvetas evropuli sasamarTlos mier. advokatis mier ev-

ropuli sasamarTlos precedentuli samarTlis gamoyene-

bis Sedegad erovnuli sasamarTlosaTvis naTeli iqneba,

erTi mxriv, evropuli konvenciis norma, xolo, meore mxriv,

am normis gamoyeneba konkretul garemoebaSi. evropuli

konvenciisa da precedentuli samarTlis ganxilvis Sede-

gad erovnulma sasamarTlom SeiZleba gansxvavebuli gadaw-

yvetileba miiRos, vidre is gadawyvetileba, romelsac igi

miiRebda advokatis mier mxolod evropuli konvenciis

moSveliebis SemTxvevaSi. amdenad, advokats bevrad didi

Sansi aqvs, daarwmunos erovnuli sasamarTlo Tavisi pozi-

ciis dasabuTebulobaSi, Tu igi, evropul konvenciasTan

erTad, moiSveliebs evropuli sasamarTlos precedentul

samarTals. Tumca isic aRsaniSnavia, advokatis mier moSve-

liebuli precedentis analizis Sedegad erovnulma sasa-

marTlom SeiZleba daaskvnas, rom am precedentis garemoe-

bebi gansxvavdeba erovnuli sasamarTlos mier gansaxilve-

li saqmis garemoebebisagan da, Sesabamisad, ar gamoiyenos es

precedenti sasamarTlos saqmis gadasawyvetad. 

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebiT advokats SeuZlia ganWvri-

tos, eqneba Tu ara mis saCivars saqmis mogebis perspeqtiva

evropul sasamarTloSi ganacxadis Setanis SemTxvevaSi, Tu

erovnulma sasamarTlom ar daakmayofila misi moTxovna.

Tu saqmis garemoebebi msgavsia im garemoebebisa, romleb-

zec evropulma sasamarTlom ukve miiRo gadawyvetileba da

daadgina saxelmwifos mier evropuli konvenciis darRveva,

savaraudoa, rom momdevno saqmezec evropuli sasamarTlo

imaves daadgens.

aseve SeiZleba aRiniSnos, rom advokatebis aqtiuri

roli adamianis uflebaTa evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebisas stimuls miscems erov-

nul sasamarTloebs, raTa gamoiyenon precedentuli samar-

Tali. 

niSandoblivia, rom evropuli sasamarTlos preceden-

tuli samarTlis moSvelieba advokatis mier ara mxolod

Tavis, aramed erovnuli sasamarTlos interesebSic aris,

radgan igi aZlevs SesaZleblobas sasamarTlos, saqme gani-

xilos sruli samarTlebrivi suraTis safuZvelze da mii-

Ros obieqturi da samarTliani gadawyvetileba.
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5.6. evropuli sasamarTlos

precedentuli samarTlis gamoyeneba 

samarTalSemoqmedebiT procesSi

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTali gamoyenebul unda iqnes ara mxolod sasa-

marTlo saqmeTa ganxilvisas, aramed aseve samarTalSemoq-

medebiT procesSi. evropuli sasamarTlos precedentuli

samarTali mniSvnelovan gavlenas axdens ara mxolod erov-

nuli sasamarTloebis praqtikaze, aramed saxelmwifos ka-

nonmdeblobaze.

adamianis uflebaTa evropuli sasamarTlos preceden-

tulma samarTalma SeiZleba mniSvnelovani wvlili Seita-

nos qveynis kanonmdeblobis daxvewaSi. rogorc ukve aRiniS-

na, evropuli sasamarTlos precedentuli samarTali gan-

martavs konvenciis debulebaTa Sinaarss. Tu saxelmwifo

uzrunvelyofs qveynis kanonmdeblobis Sesabamisobas ev-

ropul konvenciasa da evropuli sasamarTlos preceden-

tul samarTalTan, mcire iqneba evropuli konvenciis dar-

Rvevis riski kanonmdeblobiT.

Tu saxelmwifom evropuli sasamarTlos precedentu-

li samarTlis ganxilvis Sedegad aRmoaCina gadawyvetileba

sxva saxelmwifos winaaRmdeg, romelSic evropulma sasa-

marTlom daadgina konvenciis darRveva imis gamo, rom pirs

Seefarda konvenciis standartebTan Seusabamo Sidasaxel-

mwifoebrivi samarTlis (mag., kanonis) norma, didia evropu-

li sasamarTlos mier analogiuri gadawyvetilebis miRebis

albaToba am saxelmwifodan msgavs garemoebaSi konvenciis

darRvevis mtkicebiT evropuli sasamarTlosaTvis mimar-

Tvis SemTxvevaSi. Tu saxelmwifo Tavis kanonmdeblobaSi

aRmoaCens imave normas, romlis Sefardebac evropulma sa-

samarTlom adrindel precedentSi ukve miiCnia konvenciis

darRvevad, ris Sedegadac es saxelmwifo moaxdens Tavisi

kanonmdeblobis koreqtirebas, aRar iarsebebs konvenciiT

gaTvaliswinebuli uflebis darRvevis safuZveli.406 ami-
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tom mniSvnelovania, rom normatiuli aqtebis proeqtebi Se-

mowmdes evropuli sasamarTlos precedentul samarTal-

Tan Sesabamisobis TvalsazrisiT. 

udavoa, rom sakanonmdeblo xelisuflebas gansakuT-

rebuli roli eniWeba adamianis uflebaTa evropuli sasa-

marTlos precedentul samarTalTan qveynis kanonmdeblo-

bis Sesabamisobis uzrunvelyofisaTvis.

qveynis kanonmdeblobaze evropuli sasamarTlos prece-

dentuli samarTlis gavlena mxolod konvenciis standar-

tebTan Seusabamo normatiuli aqtebis dadgeniT ar Semoi-

fargleba. evropuli sasamarTlos precedentul samarTals

eniWeba aseve mniSvnelovani roli qveynis kanonmdeblobaSi

arsebuli samarTlebrivi xarvezis gamosworebaSi.407 konkre-

tuli saqmis ganxilvisas erovnulma sasamarTlom SeiZleba

aRmoaCinos, rom sadavo sakiTxi ar aris, an mxolod nawilob-

riv aris mowesrigebuli kanonmdeblobiT. aseT SemTxvevaSi

erovnulma sasamarTlom SeiZleba gamoiyenos evropuli sasa-

marTlos precedentuli samarTali da mis mixedviT gadawyvi-

tos saqme. kanonmdeblobaSi arsebuli samarTlebrivi xarve-

zis gamosasworeblad precedentuli samarTlis gamoyeneba

xels Seuwyobs qveyanaSi adamianis uflebaTa maregulirebe-

li kanonmdeblobisa da sasamarTlo praqtikis srulyofas.408

evropuli konvenciis monawile saxelmwifoTa Sidasa-

xelmwifoebrivi praqtika adasturebs, rom saxelmwifoebi

Tvalyurs adevneben evropuli sasamarTlos gadawyvetile-

bebs, ris Sedegadac axdenen TavianTi kanonmdeblobis ko-

reqtirebas am precedentebis mixedviT.

amis dasturad SeiZleba ramdenime magaliTis moyvana

evropuli konvenciis monawile saxelmwifoTa praqtiki-

dan.409 magaliTad, adamianis uflebaTa evropulma sasamar-

Tlom ganixila saqme – marqsi belgiis winaaRmdeg (Marckx v.

Belgium), romelic exeboda kanonieri da ukanono Svilebis
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uflebriv mdgomareobas evropuli konvenciis me-8 da me-14

muxlebis Sesabamisad.410 evropuli sasamarTlos gadawyve-

tilebis Sedegad, romelmac akrZala diskriminacia kanoni-

er da ukanono Svilebs Soris, ara mxolod belgiam (romelic

mopasuxe iyo am saqmeze da romlisTvisac evropuli sasamar-

Tlos gadawyvetileba iuridiulad savaldebuli iyo) Sec-

vala Tavisi samemkvidreo kanonmdebloba, aramed niderlan-

debmac Seitana cvlileba samoqalaqo kodeqsSi, romliTac

gaauqma diskriminaciuli mopyroba kanonier da ukanono Svi-

lebs Soris memkvidreobis miRebasTan dakavSirebiT.411

evropuli sasamarTlos precedentuli samarTlis gav-

lenas erovnul kanonmdeblobaze adasturebs sxva magali-

Tic. evropuli sasamarTlos gadawyvetilebis Sedegad saq-

meze – brogani gaerTianebuli samefos winaaRmdeg (Brogan v.
the United Kingdom),412 – romelic exeboda dakavebuli piris

sasamarTlos winaSe dauyovnebliv wardgenas, niderlandeb-

ma Seitana cvlileba Tavis kanonmdeblobaSi, raTa Sesabami-

sobaSi moeyvana igi xsenebul gadawyvetilebasTan.413

evropuli sasamarTlos mier saqmeze – melouni gaer-

Tianebuli samefos winaaRmdeg (Malone v. the United Kin-
gdom)414 – miRebuli gadawyvetilebis Sedegad, romelic

exeboda satelefono mosmenis samarTlebriv regulirebas,

irlandiam miiRo normatiuli aqti, romelmac Secvala sa-

telefono mosmenebis ganxorcielebis wesi irlandiaSi.415

adamianis uflebaTa evropuli sasamarTlos preceden-

tulma samarTalma aseve moaxdina gavlena Sveicariis kanon-

mdeblobaze. magaliTad, evropuli sasamarTlos gadawyveti-

lebis Sedegad saqmeze – enxeli niderlandebis winaaRmdeg

(Engel v. Netherlands),416 – romelic exeboda samxedro mosamsa-
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xureTaTvis sxvadasxva sasjelis Sefardebas samxedro dis-

ciplinis darRvevisaTvis, Sveicariam Secvala Tavisi kanon-

mdebloba, raTa is Seesabamebina konvenciis standartebTan.417

adamianis uflebaTa evropuli sasamarTlos preceden-

tulma samarTalma aseve moaxdina gavlena konvenciis monawile

sxva saxelmwifoTa, maT Soris: daniis, avstriis, germaniis ka-

nonmdeblobaze, miuxedavad imisa, rom evropuli sasamarTlos

gadawyvetilebebi uSualod ar exeboda am saxelmwifoebs.418

rogorc xsenebuli magaliTebidan Cans, saxelmwifoe-

bi, rogorc wesi, iTvaliswineben evropuli sasamarTlos im

gadawyvetilebebsac ki, romlebSic isini ar arian procesis

mxareebi. Tumca aris SemTxveva, rodesac saxelmwifom ar

gaiTvaliswina aseTi precedentebi, ris Sedegadac evro-

pulma sasamarTlom daadgina konvenciis darRveva am saxel-

mwifos mier. magaliTad, adamianis uflebaTa evropulma sa-

samarTlom 1978 wels miiRo gadawyvetileba saqmeze – klasi

germaniis winaaRmdeg (Klass v. Germany), – romelic exeboda

satelefono mosmenas. didma britaneTma Tavisi kanonmdeb-

loba ar Seusabama xsenebul gadawyvetilebas. evropulma

sasamarTlom ramdenime weliwadSi ganixila didi britane-

Tis winaaRmdeg evropul sasamarTloSi Setanili ganacxadi

(saqme – melouni didi britaneTis winaaRmdeg (Malone v. the
United Kingdom)), romelic msgavs garemoebebs exeboda da mi-

iRo gadawyvetileba, romlis Tanaxmad, didma britaneTma

daarRvia evropuli konvencia. mxolod amis Semdeg didma

britaneTma Secvala Tavisi kanonmdebloba.419
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Blackburn & J. Polakiewicz (Eds.), 2001, 859. 

418 C. Nørgaard, Danish Perspectives on Incorporation of the Convention, in:
Aspects of Incorporation of the European Convention of Human Rights into
Domestic Law, J.P. Gardner (Ed.), 1993, 45; R. Bernhardt, The Convention and
Domestic Law, in: The European System for the Protection of Human Rights,
R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 39; S. Jensen, The
European Convention on Human Rights in Scandinavian Law: A Case Law
Study, 1992, 53-54; H. Tretter, Austria, in: Fundamental Rights in Europe: The
European Convention on Human Rights and its Member States (1950-2000),
R. Blackburn & J. Polakiewicz (Eds.), 2001, 109; A. Zimmermann, Germany, in:
Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.),
2001, 353. 

419 J. McBride, The Role of Individual Petitions in the European Convention
System, in: The Implementation in National Law of the European Convention
on Human Rights, Proceedings of the Fourth Copenhagen Conference on
Human Rights, 28-29 October, 1988, 1989, 58.
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6. evropuli sasamarTlos 

precedentuli samarTlis 

gamoyeneba saqarTvelos  

sasamarTloebis praqtikaSi 

saqarTvelos sasamarTloebis mier evropuli sasa-

marTlos precedentuli samarTlis gamoyenebis praqti-

kis ganxilvamde unda aRiniSnos, rom saqarTvelos uzena-

esma sasamarTlom araerTxel gaamaxvila yuradReba ada-

mianis uflebaTa evropuli sasamarTlos precedentuli

samarTlis gamoyenebis aucileblobaze sasamarTlo saq-

meTa ganxilvis dros. amas adasturebs saqarTvelos uze-

naesi sasamarTlos Tavmjdomaris lado Wanturias mier

gamoTqmuli azri: 

`mas Semdeg, rac saqarTvelo evropis sabWos wevri gax-

da da moaxdina evropis adamianis uflebaTa da Tavisufle-

baTa dacvis konvenciis ratificireba, adamianis uflebaTa

evropuli sasamarTlos samosamarTlo samarTalma qarTu-

li marTlmsajulebisaTvis gansakuTrebuli mniSvneloba

SeiZina. evropuli sasamarTlos gadawyvetilebebs iseTive

uSualo moqmedeba aqvT saqarTveloSi, rogorc konvenciis

teqsts.~420

evropuli sasamarTlos precedentuli samarTlis ga-

moyenebis aucileblobaze saqarTvelos uzenaesi sasamar-

420 ix. l. Wanturia, winaTqma, `adamianis uflebaTa evropis sasamarTlos

samosamarTlo samarTlis mimoxilva~, saqarTvelos uzenaesi

sasamarTlo, Tbilisi, 2001 weli, gv. 1. 



Tlos Tavmjdomarem aseve gaamaxvila yuradReba moxseneba-

Si – `saqarTveloSi marTlmsajulebis mdgomareobis Sesa-

xeb~, romelic gakeTda saqarTvelos mosamarTleTa konfe-

renciaze: 

`[...] gansakuTrebuli mniSvneloba aqvs Cveni mosamar-

Tleebis mier adamianis uflebaTa da TavisuflebaTa ev-

ropuli sasamarTlos praqtikis gacnobas. [...] Cveni mosa-

marTleebis mier evropuli sasamarTlos praqtikis gacno-

ba da misi precedentuli gadawyvetilebebis gaanalizeba

xels Seuwyobs qarTul samarTalSi evropuli samarTlis

inkorporacias da Cvens marTlmsajulebaSi adamianis uf-

lebaTa dacvis evropuli standartebis realur damkvid-

rebas. [...] evropis adamianis uflebaTa sasamarTlos praq-

tikis gacnoba Cveni sasamarTlo korpusisaTvis sasargeb-

lo iqneba rogorc samarTlebrivi TvalsazrisiT, aseve im

pasuxismgeblobis gaazrebisaTvis, romelsac saqarTve-

los saxelmwifo kisrulobs evrosabWoSi gawevrianebiT.

TiToeuli mosamarTle saqmis ganxilvisas unda iTvalis-

winebdes, rom mis mier gamotanili gadawyvetileba SesaZ-

loa gaxdes adamianis uflebaTa evropuli sasamarTlos

msjelobis sagani da swored es gadawyvetilebebi iqneba

momavalSi Cveni saxelmwifos avtoritetis ganmsazRvreli

erT-erTi kriteriumi.~421

am magaliTebidan naTelia, rom saqarTvelos uzenaesi

sasamarTlos xelmZRvanelobas kargad aqvs gaTviTcnobie-

rebuli adamianis uflebaTa evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebis aucilebloba sasamarTlo

saqmeTa ganxilvisas.

iyenebs Tu ara saqarTvelos sasamarTloebi adamianis

uflebaTa evropuli sasamarTlos precedentul samar-

Tals praqtikaSi?

saqarTvelos sasamarTloebis praqtikis Seswavlam

daadastura, rom ukve aris saqarTvelos saerTo sasamar-

190

421 ix.: saqarTvelos mosamarTleTa konferenciaze saqarTvelos uzenae-

si sasamarTlos Tavmjdomaris l. Wanturias moxseneba

`saqarTveloSi marTlmsajulebis mdgomareobis Sesaxeb~, gaz.

`saqarTvelos respublika~, N161(3902), 2001 wlis 4 ivlisi; aseve ix.

saqarTvelos uzenaesi sasamarTlos Tavmjdomaris l. Wanturias

moxseneba, romelic gakeTda evropis uzenaesi sasamarTloebis

TavmjdomareTa VII konferenciaze, Tbilisi, 2002 wlis 15-17 aprili.

gamosvlis teqsti xelmisawvdomia saqarTvelos uzenaesi

sasamarTlos internet-gverdze: [www.supremecourt.ge].



Tloebis mier adamianis uflebaTa evropuli sasamar-

Tlos precedentuli samarTlis gamoyenebis ramdenime

SemTxveva.422
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422 saqarTvelos uzenaesi sasamarTlo:

1. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata, ganCineba,

2001 wlis 22 ivnisi. davis sagani: pativis, Rirsebisa da saqmiani rep-

utaciis xelyofa. ix. `adamianis uflebaTa dacvis samagaliTo

gadawyvetilebebi~ (2001 w.), Tbilisi, 2002 weli, gv. 78. 

2. sisxlis samarTlis saqmeTa palata, ganCineba, N33-S, 2001 wlis 1

oqtomberi, davis sagani: patimrobis Secvla piradi TavdebobiT. ix.

saqarTvelos uzenaesi sasamarTlos gadawyvetilebani: sisxlis

samarTlis saqmeebi, N12, 2001 weli, gv. 917.

3. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata,

gadawyvetileba N3k/376-01, 2001 wlis 18 ivlisi. davis sagani:

pativis, Rirsebisa da saqmiani reputaciis xelyofa. ix. saqarTvelos

uzenaesi sasamarTlos gadawyvetilebani: samoqalaqo, samewarmeo da

gakotrebis saqmeebi, N10, 2001 weli, gv. 1176.

4. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata,

gadawyvetileba N3k/754-01, 2001 wlis 5 dekemberi. davis sagani:

pativis, Rirsebisa da saqmiani reputaciis xelyofa. 

5. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata,

gadawyvetileba N3k/390-02, 2002 wlis 4 ivlisi. davis sagani: pativis,

Rirsebisa da saqmiani reputaciis xelyofa. 

6. samoqalaqo, samewarmeo da gakotrebis saqmeTa palata,

gadawyvetileba N3k/337-02, 2002 wlis 25 ivnisi. gadawyvetilebiT

gauqmda Tbilisis saolqo sasamarTlos 2001 wlis 18 dekembris

N2a/176 gadawyvetileba. davis sagani: pativis, Rirsebisa da saqmiani

reputaciis xelyofa. 

7. administraciul da sxva kategoriis saqmeTa palata,

gadawyvetileba N3g/ad-131-k-02, 2002 wlis 4 oqtomberi, davis

sagani: materialuri da moraluri zianis anazRaureba.

8. ganCineba, N3g-ad-275-k-02, 24 ianvari, 2003 weli, susg, adminis-

traciuli da sxva kategoriis saqmeebze, N3, 2003 weli, gv. 476-479.

Tbilisis saolqo sasamarTlo:

1. samoqalaqo da samewarmeo saqmeTa kolegia, gadawyvetileba N2/a-

176, 2001 wlis 18 dekemberi. davis sagani: pativis, Rirsebisa da saqmi-

ani reputaciis xelyofa.

2. samoqalaqo da samewarmeo saqmeTa kolegia, gadawyvetileba N2/a-

83-2001, 2001 wlis 21 dekemberi. davis sagani: pativis, Rirsebisa da

saqmiani reputaciis xelyofa. 

3. sasamarTlos sagamoZiebo kolegiis mosamarTlis dadgenileba

(mosamarTlis TviTacilebis Sesaxeb), N3g-52-2002, 2002 wlis 8

Tebervali. 

4. samoqalaqo da samewarmeo saqmeTa kolegia, gadawyvetileba N2/a-

25-2002, 2002 wlis 3 ivlisi. davis sagani: pativis, Rirsebisa da saqmi-

ani reputaciis xelyofa. amave saqmeze ix. saqarTvelos uzenaesi

sasamarTlos gadawyvetileba, N3k/1240-02, 24 aprili, 2003 weli. 

raionuli sasamarTlo:

WiaTuris raionuli sasamarTlo, gadawyvetileba N2/64, 2002 wlis 3

aprili. davis sagani: pativis, Rirsebisa da saqmiani reputaciis

xelyofa.



mizanSewonilia saqarTvelos sasamarTloebis im gadaw-

yvetilebaTa ganxilva, romlebic gansakuTrebiT sayurad-

Reboa adamianis uflebaTa evropuli sasamarTlos prece-

dentuli samarTlis gamoyenebis sakiTxTan dakavSirebiT.

a) saqarTvelos sasamarTlo praqtikaSi erT-erTi pir-

veli saqme, romelSic, adamianis uflebaTa evropul konven-

ciasTan erTad, dadga adamianis uflebaTa evropuli sasa-

marTlos precedentuli samarTlis gamoyenebis sakiTxi,

exeboda erT-erTi religiuri mimdinareobis registraci-

as.423 es saqme saqarTvelos uzenaesma sasamarTlom ganixi-

la 2001 wlis 22 Tebervals.

sasamarTlo procesis is monakveTi, romelic naSromSi

ganxiluli sakiTxebis interesis sagania, Semdegnairad wa-

rimarTa: sasamarTlo procesis dros kasatori mxaris ad-

vokatma Tavisi poziciis dasasabuTeblad, adamianis ufle-

baTa evropul konvenciasTan erTad,424 miuTiTa evropuli

sasamarTlos precedentul samarTalze.425 man moiSvelia

evropuli sasamarTlos ramdenime gadawyvetileba, maT So-

ris saqmeebi: sidiropulosi saberZneTis winaaRmdeg (Sidiro-

pulos v. Greece), hasani da CauSi bulgareTis winaaRmdeg (Ha-

san and Chaush v. Bulgaria) da manusakisi saberZneTis wina-

aRmdeg (Manoussakis v. Greece). evropuli sasamarTlos pre-

cedentuli samarTlis moSveliebiT Tavisi poziciis dasa-

buTebis dros advokats sasamarTlom Seawyvetina sityva da

aRniSna, rom advokatis mier evropuli sasamarTlos miTi-

Tebuli gadawyvetilebebi exeba sxva saxelmwifoebs (da ara

saqarTvelos) da, Sesabamisad, man ar unda miuTiTos am ga-

dawyvetilebebze. sasamarTlos am argumentis sapasuxod

advokatma ganumarta sasamarTlos, Tu ratom eyrdnoba igi

evropuli sasamarTlos zemoxsenebul gadawyvetilebebs,
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423 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da

gakotrebis saqmeTa palata, ganCineba N3k/599, 2001 wlis 22

Tebervali. davis sagani: `pensilvaniis (aSS) saguSago koSkis, bibliisa

da traqtatebis sazogadoebis saqarTvelos warmomadgenlobis~ 1998

wlis 11 maisisa da `iehovas mowmeTa kavSiris~ 1998 wlis 17 aprilis

registraciaTa gauqmeba.

424 kasatori mxaris advokati amtkicebda adamianis uflebaTa evropuli

konvenciis me-9, me-10, me-11 da me-14 muxlebis darRvevas. ix. saolqo

sasamarTlos gadawyvetilebis aRwerilobiTi nawilis me-9 punqti. 

425 aseve ix. kasatoris mier momzadebuli zepiri argumentebi uzenaesi

sasamarTlos sxdomisaTvis da sakasacio saCivari. dokumentebi

xelmisawvdomia organizaciis internet-gverdze: [www.jv-georgia.org].



kerZod, ganacxada, rom evropuli sasamarTlos preceden-

tebze miTiTeba evropuli konvenciiT gaTvaliswinebuli

debulebebis Sinaarsis dadgenis saSualebaa. advokatis am

argumentze sasamarTlos komentari ar gaukeTebia. advo-

katma gaagrZela miTiTeba evropuli sasamarTlos prece-

dentul samarTalze Tavisi poziciis dasasabuTeblad.

sabolood, uzenaesma sasamarTlom ar daakmayofila

saCivari. miRebul ganCinebaSi uzenaesma sasamarTlom ar mi-

uTiTa evropuli sasamarTlos precedentul samarTalze.

man mxolod miuTiTa adamianis uflebaTa evropuli konven-

ciis me-9, me-10, me-11 da me-14 muxlebze. 

sasamarTlo procesis am epizodTan dakavSirebiT SeiZ-

leba gakeTdes ramdenime daskvna. sasamarTlos azriT, mxa-

res ar SeeZlo evropuli sasamarTlos im gadawyvetilebeb-

ze dayrdnoba, romlebic miRebulia sxva saxelmwifos wina-

aRmdeg. aqedan gamomdinare, SeiZleba vivaraudoT, uzenaes-

ma sasamarTlom CaTvala, rom advokats SeeZlo dayrdnoba

evropuli sasamarTlos mxolod im gadawyvetilebaze, ro-

melSic saqarTveloa procesis mxare. 

sasamarTlos mier advokatis sapasuxo argumentis

(Tu ratom iSveliebs igi evropuli sasamarTlos prece-

dentul samarTals) komentirebisagan Tavis Sekavebis ga-

geba SeiZleba orgvarad: erTi mxriv, SeiZleba imis mtkice-

ba, rom advokatma daarwmuna sasamarTlo Tavisi poziciis

marTebulobaSi evropuli sasamarTlos precedentuli sa-

marTlis gamoyenebasTan dakavSirebiT, ris gamoc sasamar-

Tlos aRar gaukeTebia raime komentari evropuli sasamar-

Tlos precedentuli samarTlis mixedviT konvenciis de-

bulebebis ganmartebis marTebulobis Sesaxeb; meore

mxriv, advokatis xsenebul argumentze sasamarTlos mxri-

dan komentarisagan Tavis Sekavebis gageba SeiZleba imgva-

rad, rom sasamarTlo ar daeTanxma precedentul samar-

Talze dayrdnobis aseT dasabuTebas da miuxedavad imisa,

advokats neba darTo, Tavisi pozicia daesabuTebina pre-

cedentuli samarTlis safuZvelze, sasamarTlom mxedve-

lobaSi ar miiRo precedentul samarTalze damyarebuli

argumentacia. asea Tu ise, sasamarTlom Tavis gadawyveti-

lebaSi ar moixsenia advokatis mier sasamarTlo sxdomaze

miTiTebuli precedentebi da, Sesabamisad, sasamarTlo ga-

dawyvetileba arc dausabuTebia evropuli sasamarTlos

precedentebis mixedviT. 
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ra iyo sasamarTlosa da advokats Soris gansxvavebuli

Sexedulebis arsi evropuli sasamarTlos precedentuli

samarTlis rolis Sesaxeb? 

evropuli sasamarTlos gadawyvetilebebze miTiTebas-

Tan dakavSirebiT sasamarTlosa da advokats Soris gansxva-

vebuli Sexedulebis warmoSobis mizezi unda veZioT gan-

sxvavebul warmodgenaSi, romelic hqondaT sasamarTlosa

da advokats marTlmsajulebis ganxorcielebisas evropu-

li sasamarTlos precedentuli samarTlis rolTan dakav-

SirebiT. rogorc ukve aRiniSna, sasamarTlom miuTiTa, rom

evropuli sasamarTlos moxseniebuli gadawyvetilebebi

exeba sxva saxelmwifoebs da ara saqarTvelos. savaraudod,

sasamarTlos argumentis arsi is iyo, rom, radgan es gadaw-

yvetilebebi exeboda sxva saxelmwifoebs da ara saqarTve-

los, isini savaldebulo ar iyo saqarTvelosaTvis. uzenae-

si sasamarTlos am poziciaSi SeuZlebelia eWvis Setana.

ueWvelia, evropuli sasamarTlos gadawyvetileba saval-

debuloa mxolod im saxelmwifosaTvis, romelic konkre-

tuli procesis mxarea. es wesi, rogorc ukve aRiniSna, gan-

mtkicebulia evropuli konvenciis 46-e muxliT, romlis

Tanaxmad, evropuli sasamarTlos gadawyvetilebani saval-

debuloa mxolod im saxelmwifoebisaTvis, romlebic arian

procesis mxareebi. aqedan gamomdinare, sasamarTlos pozi-

cia, rom advokatis mier moxseniebuli precedentebi ar exe-

ba saqarTvelos da, Sesabamisad, saqarTvelosaTvis saval-

debulo ar aris, absoluturad sworia. 

magram advokati arc amtkicebda, rom mis mier moxseni-

ebuli precedentebi savaldebuloa saqarTvelosaTvis. mi-

si mizani iyo ara am precedentebis saqarTvelosaTvis sa-

valdebuloobis damtkiceba, aramed imis dasabuTeba, Tu

rogor unda yofiliyo ganmartebuli konvenciis debule-

bebi. evropuli sasamarTlos precedentul samarTalze

dayrdnobiT advokati cdilobda imis damtkicebas, rom ev-

ropulma sasamarTlom ise ganmarta konvenciis debuleba,

rom saxelmwifos mxridan ganxorcielebuli msgavsi moqme-

deba CaTvala evropuli konvenciis darRvevad. advokatis

poziciidan gamomdinare, Tu evropulma sasamarTlom sa-

xelmwifos konkretuli moqmedeba CaTvala evropuli kon-

venciis darRvevad, saqmis garemoebebis msgavsebis gaTva-

liswinebiT, uzenaesma sasamarTlomac aseTi moqmedeba un-

da miiCnios konvenciis darRvevad. 
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am sasamarTlo saqmidan gamomdinareobs, rom evropu-

li sasamarTlos is gadawyvetilebebi, romlebSic saqarTve-

lo ar aris procesis mxare, marTalia, qveynisaTvis saval-

debulo ar aris, magram isini saqarTvelos sasamarTloebma

unda gamoiyenos evropuli konvenciis calkeuli debule-

bis Sinaarsis dadgenis mizniT. saqarTvelosaTvis ar SeiZ-

leba savaldebulo iyos is gadawyvetileba, romelSic sa-

qarTvelo mxare ar aris. logikas moklebulia, saqarTvelo

iyos valdebuli, evropuli sasamarTlos gadawyvetilebis

Tanaxmad, gadauxados kompensacia pirs im saqmeze, romel-

Sic saqarTvelo mopasuxe ar aris. 

saqarTvelos uzenaesi sasamarTlos ganxiluli ga-

dawyvetileba TvalsaCinoa da savaraudod asaxavs saqar-

Tvelos mosamarTleTa nawilis Sexedulebas evropuli sa-

samarTlos precedentuli samarTlis rolis Sesaxeb mar-

Tlmsajulebis ganxorcielebisas. miuxedavad imisa, rom

uzenaesi sasamarTlos es gadawyvetileba arc ise didi

xnis win iqna miRebuli (2001 wlis Tebervali), saqarTve-

los sasamarTlo praqtikis analizi evropuli sasamar-

Tlos precedentuli samarTlis gamoyenebasTan dakavSi-

rebiT adasturebs, rom saqarTvelos sasamarTloTa pozi-

cia nel-nela icvleba am sakiTxis mimarT. amas mowmobs sa-

qarTvelos sasamarTloTa is gadawyvetilebebi, romleb-

Sic gamoyenebul iqna evropuli sasamarTlos preceden-

tuli samarTali. 

b) saqme, romelic saqarTvelos uzenaesma sasamarTlom

ganixila 2001 wlis 22 ivniss, exeboda saqarTvelos parla-

mentis wevris sarCels pativis, Rirsebisa da saqmiani repu-

taciis xelyofis Sesaxeb gazeT `lanCxuTi plusis~ Jurna-

listebis winaaRmdeg.426

lanCxuTis raionidan arCeuli saqarTvelos parlamen-

tis wevri sarCelis safuZvlad miuTiTebda, rom mopasuxe-

ebma xsenebul gazeTSi gamoaqveynes statia `eh, roman, ro-

man~, sadac mis mimarT gavrcelda cru monaWori, riTac mas

miayenes Seuracxyofa, ganzrax daamcires misi pativi da

Rirseba amomrCevlebisa da Tanamoqalaqeebis TvalSi. ga-
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426 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da

gakotrebis saqmeTa palata, ganCineba, 2001 wlis 22 ivnisi. ix. `adamia-

nis uflebaTa dacvis samagaliTo gadawyvetilebebi~ (2001 weli),

Tbilisi, 2002 weli, gv. 76-79. 



moqveynebul statiaSi parlamentis wevri moxseniebulia

rogorc kaci, romelmac `Tavi dakarga~. mis mimarT gamoye-

nebulia iseTi frazebi, rogoricaa: `vin xar Sen da rogor

moxvdi am gaugebrobaSi, rasac parlamentis wevroba hqvia?~,

`davijero, samive mosmenis dros geZina?~, `lanCxuTSi fe-

xebs gvWris da parlamentSi Tavs~, `ise nela mwifdeba, vai,

rom lanCxuTs amdeni dro ara aqvs, rom am uimedo procesis

dasasruls daelodos~, `matylis saCeCad gagiSva lanCxuT-

ma parlamentSi?~; `kanonis wakiTxvac ver giswavlia erTi

rigiTi moqalaqis doneze~; `gazeTis wakiTxva ar gcodnia

kidev~, `amgvari gamoxtomebisaTvis TavSi wauTaqeben xol-

me, Cemo roman, magram vai, rom marto es ar uSvelis Sens ga-

Wirvebas~, `CvenSi yovel nabiWvars aznauroba swyuria, yo-

vel nacarqeqias – sardloba~. 

parlamentis wevri, rogorc kasatori, iTxovda gamoq-

veynebuli statiis avtorebisagan gavrcelebuli informa-

ciis uaryofasa da moraluri zianis anazRaurebas. misi az-

riT, mopasuxeebs ganzraxuli hqondaT, gamoeTiSaT igi sa-

parlamento arCevnebidan. mopasuxeebis azriT, statiaSi ar

aris gamoTqmuli Seuracxmyofeli frazebi uSualod par-

lamentis wevris mimarT, aramed statia kritikulad afa-

sebs lanCxuTis raionis deputatis saqmianobas saqarTve-

los parlamentSi, rac, mopasuxeTa SexedulebiT, gamowveu-

li iyo parlamentaris pasiurobiT, romelic man gamoiCina

lanCxuTis raionisaTvis sasicocxlo mniSvnelobis mqone

kanonproeqtis ganxilvasTan dakavSirebiT. 

pirvelad sarCeli ganixila Coxatauris raionulma sa-

samarTlom. man miiCnia, rom mopasuxeebma mosarCelis mi-

marT Segnebulad gaavrceles misi pativis, Rirsebisa da

saqmiani reputaciis Semlaxveli iseTi cnobebi, romlebic

sinamdviles ar Seesabamebian. Coxatauris raionulma sasa-

marTlom gamoiyena saqarTvelos samoqalaqo kodeqsis me-

18 muxli da saqarTvelos kanoni `presisa da masobrivi in-

formaciis sxva saSualebebis Sesaxeb~ da nawilobriv daak-

mayofila mosarCelis moTxovna. Coxatauris raionuli sa-

samarTlos gadawyvetilebiT, Jurnalistebs daevalaT ama-

ve gazeTis meSveobiT mosarCelis Sesaxeb gavrcelebuli in-

formaciis uaryofa da bodiSis moxda, aseve mosarCelis sa-

sargeblod 15000 laris gadaxda. 

quTaisis saolqo sasamarTlom daakmayofila Jurna-

listebis saapelacio saCivari. man gaauqma am saqmeze Coxa-

196



tauris raionuli sasamarTlos gadawyvetileba da axali

gadawyvetilebiT parlamentis wevrs uari eTqva sarCelis

dakmayofilebaze. am ukanasknelma quTaisis saolqo sasa-

marTlos gadawyvetileba ar miiCnia dasabuTebulad da

sakasacio saCivari Seitana saqarTvelos uzenaes sasamar-

TloSi. 

saqarTvelos uzenaesma sasamarTlom ar daakmayofila

parlamentis wevris sakasacio saCivari. uzenaesi sasamar-

Tlos gadawyvetilebasTan dakavSirebiT aRsaniSnavia, rom,

upirveles yovlisa, sasamarTlo daeyrdno saqarTvelos

konstituciis 24-e muxlis pirvel punqts, romlis Tanax-

mad, yovel adamians aqvs ufleba, Tavisuflad miiRos da ga-

avrcelos informacia, gamoTqvas da gaavrcelos Tavisi az-

ri zepirad, werilobiT an sxvagvari saSualebiT. sasamar-

Tlo aseve daeyrdno `presisa da masobrivi informaciis

sxva saSualebebis Sesaxeb~ kanonis me-19 muxlis pirvel pun-

qts, romlis Tanaxmad, saqarTvelos moqalaqeebs ufleba

aqvT, masobrivi informaciis saSualebebiT operatiulad

miiRon cnobebi saxelmwifo organoebis, sazogadoebriv-

politikuri gaerTianebebisa da Tanamdebobis pirebis saq-

mianobis Sesaxeb. amavdroulad uzenaesma sasamarTlom yu-

radReba gaamaxvila, erTi mxriv, pirTa pativis, Rirsebisa

da saqmiani reputaciis dacvis aucileblobaze, xolo, meo-

re mxriv, sityvis Tavisuflebaze.

am gadawyvetilebasTan dakavSirebiT gansakuTrebiT

mniSvnelovania is, rom uzenaesma sasamarTlom gamoiyena

adamianis uflebaTa evropuli sasamarTlos precedentuli

samarTali. saqarTvelos uzenaesi sasamarTlo daeyrdno

evropuli sasamarTlos gadawyvetilebas saqmeze – kastel-

si espaneTis winaaRmdeg (Castells v. Spain), romlis Tanaxmad,

`azris gamoxatvis Tavisufleba gulisxmobs iseTi gancxa-

debebisa da gamoTqmis uflebasac, romelic Seuracxmyofe-

li, aRmaSfoTebeli da Semawuxebelia~. am precedentis moS-

veliebiT uzenaesma sasamarTlom daadastura, rom piris,

maT Soris Jurnalistis, mier gamoxatuli azri SeiZleba

iyos ara mxolod pozitiuri, aramed negatiuri. negatiuri

Sefaseba SeiZleba iyos Seuracxmyofeli, aRmaSfoTebeli

da Semawuxebelic ki.

magram uzenaesi sasamarTlosaTvis ar iyo sakmarisi

imis dadastureba, rom gamoxatuli azri SeiZleba iyos ro-

gorc negatiuri, ise pozitiuri. sasamarTlos unda gaeca
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pasuxi kiTxvaze, Tu sad unda gaivlos zRvari, erTi mxriv,

kritikis dasaSveb farglebsa da, meore mxriv, pativis, Rir-

sebisa da saqmiani reputaciis xelyofas Soris. 

amisaTvis uzenaesma sasamarTlom isev evropuli sa-

samarTlos precedentuli samarTali gamoiyena. man gamo-

iyena evropuli sasamarTlos gadawyvetileba saqmeze –

lingensi avstriis winaaRmdeg (Lingens v. Austria), romel-

Sic evropulma sasamarTlom aRniSna, rom politikuri

moRvawis mimarT dasaSvebi kritikis farglebi ufro far-

Toa, vidre rigiTi individis mimarT. uzenaesma sasamar-

Tlom aseve miuTiTa moxseniebuli precedentis im nawil-

ze, romlis Tanaxmad, politikuri moRvawe, rigiTi indivi-

disagan gansxvavebiT, winaswar Secnobilad da aucileb-

lad uqvemdebarebs Tavis qmedebebs da Jestebs masobrivi

informaciis saSualebebisa da sazogadoebis kontrols.

am precedentis safuZvelze uzenaesma sasamarTlom daas-

kvna, rom `politikuri Tanamdebobis pirebma da saxelmwi-

fo moxeleebma presisa da televiziis meSveobiT gamar-

Tul debatebSi dasaSveb zRvarze meti kritika unda iTmi-

non, Tu es kritika uxeSad ar xelyofs maT pirad cxovre-

bas da xelSeuxeblobas.~ 

am precedentis safuZvelze uzenaesma sasamarTlom

daasabuTa, rom politikuri moRvawe an saxelmwifo moxele

Tavis saqmianobas Tavad, winaswar Secnobilad uqvemdeba-

rebs sazogadoebriv kontrols, ris gamoc misi saqmianoba

SeiZleba gaxdes mZafri sazogadoebrivi kritikis obieqti,

rac aseTma pirma unda iTminos Tavisi Tanamdebobrivi

mdgomareobidan gamomdinare. Tavisi saqmianobis daqvemde-

bareba sazogadoebriv kontrols, raSic Jurnalistebs gan-

sakuTrebuli roli eniWebaT, gamomdinareobs iqidan, rom

politikuri moRvawis an saxelmwifo moxelis saqmianoba

aris sazogadoebrivi interesis sagani. 

sayuradReboa, rom uzenaesi sasamarTlos mier evro-

puli sasamarTlos precedentuli samarTlis gamoyenebas

principuli mniSvneloba hqonda am gadawyvetilebis miRe-

bisaTvis. igi mxolod saqarTvelos Sidasaxelmwifoebrivi

normatiuli aqtebis gamoyenebiT (samoqalaqo kodeqsisa da

kanonis `presisa da masobrivi informaciis sxva saSualebe-

bis Sesaxeb~) ver daaskvnida, rom kritikis dasaSvebi far-

glebi ufro farToa politikuri moRvawis mimarT, vidre es

aris Cveulebrivi individis mimarT. 
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g) saqarTvelos uzenaesma sasamarTlom pativis, Rirse-

bisa da saqmiani reputaciis xelyofasTan dakavSirebuli

sxva saqmec ganixila, romelSic gamoiyena adamianis ufle-

baTa evropuli sasamarTlos precedentuli samarTali.427

mrewvelobis ministris yofilma moadgilem saqarTve-

los uzenaes sasamarTloSi aRZra sarCeli yofili parla-

mentaris winaaRmdeg, am ukanasknelis mier satelevizio ga-

dacemaSi gakeTebuli gancxadebebis gamo, romelic dakavSi-

rebuli iyo mosarCelis samsaxurebriv saqmianobasTan. mo-

sarCelem moiTxova pativis, Rirsebisa da saqmiani reputa-

ciis Semlaxveli cnobebis uaryofa da moraluri zianis

anazRaureba. Tbilisis vake-saburTalos raionulma sasa-

marTlom ar daakmayofila mosarCelis sarCeli. gadawyve-

tileba gasaCivrda saapelacio sasamarTloSi, romelmac ga-

auqma pirveli instanciis sasamarTlos gadawyvetileba da

axali gadawyvetilebiT sarCeli nawilobriv daakmayofila.

mopasuxes daevala mosarCelis mimarT pativis, Rirsebisa

da saqmiani reputaciis Semlaxveli frazebis uaryofa. 

yofilma parlamentarma es gadawyvetileba sakasacio

wesiT gaasaCivra saqarTvelos uzenaes sasamarTloSi, sa-

dac man aRniSna, rom mrewvelobis ministris yofili moad-

gilis mimarT gadacemaSi gamoTqmuli azri misi, rogorc sa-

jaro piris – ministris moadgilis mimarT gamoTqmuli kri-

tika, saqmianobis Sefasebaa da ara raime faqtobrivi cnobe-

bis (monacemebis) gavrceleba, romelic Selaxavda mis pa-

tivs, Rirsebas an saqmian reputacias. 

saqarTvelos uzenaesma sasamarTlom daakmayofila

yofili parlamentaris sakasacio saCivari. saqarTvelos

samoqalaqo kodeqsis me-18 muxlTan erTad, uzenaesi sasa-

marTlo daeyrdno adamianis uflebaTa evropuli konvenci-

is me-10 muxls (gamoxatvis Tavisufleba), romlis Tanaxmad,

gamoxatvis Tavisufleba moicavs piris Tavisuflebas,

hqondes mosazrebani, miiRos da gasces informacia da idee-

bi. uzenaesma sasamarTlom konvenciis me-10 muxlis ganmar-

tebisaTvis gamoiyena evropuli sasamarTlos gadawyveti-
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427 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da

gakotrebis saqmeTa palata, gadawyvetileba N3k/376-01, 2001 wlis 18

ivlisi. davis sagani: pativis, Rirsebisa da saqmiani reputaciis xely-

ofa. ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani: samo-

qalaqo, samewarmeo da gakotrebis saqmeebi, N10, 2001 weli, gv. 1172-

1177; ix. `adamianis uflebaTa dacvis samagaliTo gadawyvetilebebi~

(2001 weli), Tbilisi, 2002 weli, gv. 79-82; 



leba saqmeze – kastelsi espaneTis winaaRmdeg (Castells v.

Spain), romlis Tanaxmad, xelisuflebis warmomadgenlebisa

da rigiTi moqalaqeebis mimarT Seuracxyofis faqtebis Se-

fasebisas gamoyenebul unda iqnes gansxvavebuli standar-

tebi, kerZod, dasaSvebi kritikis farglebi saxelmwifo mo-

xeleTa mimarT ufro farToa, vidre rigiTi moqalaqeebis

mimarT. 

uzenaesma sasamarTlom daadgina, rom yofili parla-

mentaris mier ministris yofili moadgilis mimarT gamoye-

nebuli gamonaTqvamebi exeboda sazogadoebrivi interesis

sakiTxebs da aRniSna: `politikuri Tanamdebobis pirebma da

saxelmwifo moxeleebma presisa da televiziis meSveobiT

gamarTul debatebSi dasaSveb zRvarze meti kritika unda

iTminon.~ sasamarTlom aseve miuTiTa, rom `reputaciis (pa-

tivis, Rirsebis) dacvis interesi wonaswordeba sazogadoe-

bis interesTan – Tavisuflad ganixilos da miiRos saWiro

informacia qveynis politikur, ekonomikur da socialur

sakiTxebze.~

saqarTvelos uzenaesma sasamarTlom gamoiyena evro-

puli sasamarTlos precedenti, romlis meSveobiTac daad-

gina, rom sazogadoebrivi interesis sakiTxze saxelmwifo

moxele SeiZleba daeqvemdebaros mZafr kritikas da rom am

kritikis farglebi ufro farToa, vidre rigiTi moqalaqis

mimarT dasaSvebi kritika.

d) Tbilisis saolqo sasamarTlom aseve ganixila pati-

vis, Rirsebisa da saqmiani reputaciis SelaxvasTan dakavSi-

rebuli sarCeli, romelic aRZres saqarTvelos yofilma

Sinagan saqmeTa ministrma da saministros maRali Tanamde-

bobis pirebma Jurnalistisa da gazeTis winaaRmdeg.

sarCelSi aRiniSna, rom 2001 wlis 16 marts gazeTSi ga-

moqveynda Jurnalistis publikacia. sarCelis Tanaxmad,

publikaciaSi gatarebulia azri, rom mosarCeleebma mot-

yuebiT da ZaliT xelSi Caigdes da miisakuTres safexburTo

klubi da apireben masze mimarTuli saxelmwifo saxsrebis

piradi interesebisaTvis gamoyenebas.

sarCelSi aseve aRniSnuli iyo, rom 2001 wlis 17 marts

gazeTSi gamoqveynda Jurnalistis publikacia, romelSic

gatarebulia igive azri, rac wina publikaciaSi. 

mosarCeleebma moiTxoves gazeTisa da Jurnalisti-

sagan gavrcelebuli informaciis uaryofa da kompensa-
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ciis gadaxda moraluri zianisaTvis. mopasuxe mxaris az-

riT, maT ar gauvrcelebiaT yalbi cnobebi, xolo rac Se-

exeba ama Tu im Sefasebas, – es Jurnalistisa da gazeTis

pozicia, movlenis Jurnalistiseuli da gazeTiseuli aR-

qmaa. 

saolqo sasamarTlom ar daakmayofila sarCeli Jurna-

listisa da gazeTis mimarT. man CaTvala, rom mopasuxis mier

gazeTis meSveobiT gavrcelebuli informacia aris mosaz-

rebebi, rac mas Camouyalibda Jurnalisturi gamoZiebiT

mopovebuli masalebis gaanalizebis Sedegad. 

saqarTvelos konstituciis 24-e muxlsa da `presisa da

masobrivi informaciis sxva saSualebebis Sesaxeb~ saqar-

Tvelos kanonis 21-e muxlTan erTad, saolqo sasamarTlom

gamoiyena adamianis uflebaTa evropuli konvenciis me-10

muxli. saolqo sasamarTlo aseve daeyrdno adamianis uf-

lebaTa evropuli sasamarTlos gadawyvetilebebs. kerZod,

man miuTiTa saqmeebze: lingensi avstriis winaaRmdeg (Lin-

gens v. Austria) da kastelsi espaneTis winaaRmdeg (Castells v.

Spain), romlebSic evropulma sasamarTlom aRniSna, rom da-

saSvebi kritikis farglebi ufro farToa saxelmwifo moxe-

leTa mimarT, vidre rigiTi moqalaqeebis mimarT, rac sa-

xelmwifo moxeleebs akisrebs aseTi kritikis moTmenis val-

debulebas, miuxedavad misi Seuracxmyofeli, aRmaSfoTe-

beli da Semawuxebeli xasiaTisa. 

mosarCeleebma gaasaCivres saolqo sasamarTlos ga-

dawyvetileba saqarTvelos uzenaes sasamarTloSi. uzena-

esma sasamarTlom ar daakmayofila gasaCivrebuli gadaw-

yvetileba, Tumca amavdroulad gaauqma saolqo sasamar-

Tlos gadawyvetileba da miiRo axali gadawyvetileba. aR-

saniSnavia, rom saqarTvelos konstituciasTan da sxva Si-

dasaxelmwifoebriv normatiul aqtebsa da adamianis ufle-

baTa evropul konvenciasTan erTad, uzenaesma sasamar-

Tlom gamoiyena evropuli sasamarTlos ramdenime gadaw-

yvetileba (lingensi avstriis winaaRmdeg (Lingens v. Aus-

tria), oberSliki avstriis winaaRmdeg (Oberschlick v. Austria),

sandi Taimsi gaerTianebuli samefos winaaRmdeg (Sunday Ti-

mes v. the United Kingdom)). 

e) adamianis uflebaTa evropuli konvenciisa da gan-

sakuTrebiT evropuli sasamarTlos precedentuli sa-

marTlis gamoyenebis TvalsazrisiT, Zalze mniSvnelova-
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nia Tbilisis saolqo sasamarTlos 2002 wlis 3 ivlisis ga-

dawyvetileba,428 romelic exeboda kulturis minis-

tris429 sarCels samauwyeblo kompania `rusTavi-2-is~, ga-

dacema `60 wuTis~ wamyvanisa da gadacemis respondentis

winaaRmdeg.430

sarCelis mixedviT, 2001 wlis 1 aprils samauwyeblo

kompania `rusTavi-2~-ma da wamyvanma gadacema `60 wuTis~

meSveobiT sajarod gaavrceles mosarCelis pativis, Rirse-

bisa da saqmiani reputaciis Semlaxveli informacia. mosar-

Celis azriT, mopasuxeebma gadacemaSi mosarCele daadana-

Saules ori adamianis mkvlelobaSi, ucxo qveynis specsamsa-

xurebTan TanamSromlobasa da saxelmwifo kreditis ara-

miznobrivad gamoyofaSi.

mosarCele, sxva sakiTxebTan erTad, uTiTebs, rom ga-

dacemis wamyvani, gadacemaSi gakeTebuli ganmartebiT imis

Sesaxeb, rom mosarCelis Svili ucxoeTidan sasikvdilo di-

agnoziT dabrunda, uxeSad Caeria mis pirad da ojaxur

cxovrebaSi da umZimesi travma miayena misi ojaxis wevrebsa

da axloblebs. 

saolqo sasamarTlom mosarCelis sarCeli samauwyeb-

lo kompania `rusTavi-2-is~, gadacemis wamyvanisa da respon-

dentis mimarT daakmayofila nawilobriv. saolqo sasamar-

Tlom daadgina, rom mopasuxeebma daarRvies saqarTvelos

konstituciis me-17 da 24-e muxlebi, iseve rogorc adamia-

nis uflebaTa evropuli konvenciis me-8 da me-10 muxlebi.

sasamarTlos gadawyvetilebiT, gadacemis respondents,

wamyvansa da samauwyeblo kompania `rusTavi-2-s~ daevalaT

mosarCelis pativisa da Rirsebis Semlaxveli maT mier gav-

rcelebuli cnobebis uaryofa. saolqo sasamarTlom uari

ganacxada mosarCelis mimarT mopasuxis Segebebuli sarCe-

lis dakmayofilebaze.

saqarTvelos konstituciasTan, sxva Sidasaxelmwifo-

ebriv normatiul aqtebsa da adamianis uflebaTa evropul
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428 gadawyvetileba, N2/a-25-2002, 3 ivlisi, 2002 weli, Tbilisis saolqo

sasamarTlos samoqalaqo da samewarmeo saqmeTa kolegia; amave

saqmeze ix. saqarTvelos uzenaesi sasamarTlos gadawyvetileba,

N3k/1240-02, 24 aprili, 2003 weli. 

429 aRsaniSnavia, rom mosarCeles, romelsac exeba sasamarTlo dava, im

droisaTvis ekava ministrTa kabinetis aparatis ufrosis

Tanamdeboba da, Sesabamisad, igi iyo saxelmwifo moxele. 

430 Tbilisis saolqo sasamarTloSi gadacemis wamyvanma aseve Seitana

Segebebuli sarCeli mosarCelis winaaRmdeg.



konvenciasTan erTad,431 saolqo sasamarTlom gamoiyena

adamianis uflebaTa evropuli sasamarTlos precedentuli

samarTali. imis Sefasebisas, Selaxa Tu ara gadacemis res-

pondentis gamonaTqvamebma mosarCelis pativi, Rirseba da

saqmiani reputacia, saolqo sasamarTlom ixelmZRvanela

adamianis uflebaTa evropuli sasamarTlos gadawyvetile-

biT saqmeze – lingensi avstriis winaaRmdeg (Lingens v. Aus-
tria). saolqo sasamarTlom aRniSna, rom am precedentis Ta-

naxmad, `zustad unda dadgindes faqtebsa da mosazrebebs

Soris gansxvaveba. faqtebis arseboba SeiZleba demonstri-

rebul iqnes maSin, rodesac mosazrebebi ar eqvemdebareba

mtkicebulebebs ...~. saolqo sasamarTlom aseve moiSvelia

xsenebuli saqme da aRniSna, rom: `... Sexedulebebis simar-

Tlis damtkicebis mimarT SeuZlebelia am moTxovnebis Ses-

ruleba da igi Tavad arRvevs azris Tavisuflebas, romelic

warmoadgens konvenciis me-10 muxliT uzrunvelyofili

uflebis fundamentur nawils.~ 

am precedentis gamoyenebiT saolqo sasamarTlom ase-

ve aRniSna, rom respondentis mier `gavrcelebuli yvela

gancxadeba cnobebia faqtebis Sesaxeb, romelsac sWirdeba

mtkiceba. sinamdvilesTan Sesabamisobis mtkicebis tvirTi

ki imave lingensis saqmeze dadgenili standartiT da saqar-

Tvelos samoqalaqo kodeqsis me-18 muxlis me-2 punqtis Se-

sabamisad ekisreba mis gamavrcelebels ...~.

saolqo sasamarTlom gadawyvetilebaSi miuTiTa, rom

`mopasuxeTa mier gavrcelebuli cnobebi faqtebis Sesaxeb

aSkarad laxavs [mosarCelis–k.k.] pativs, Rirsebasa da saqmi-

an reputacias, vinaidan isini Seicaven mtkicebas mosarCe-

lis mier kanonis, moralis normebis darRvevisa da uRirsi

saqcielis Cadenis Sesaxeb, rac imaSi gamoixateba, rom mopa-

suxeebma [mosarCeles–k.k.] brali dasdes umZimes danaSaul-

Ta – ritualuri mkvlelobis, ucxo qveynis specsamsaxureb-

Tan TanamSromlobis, Tanamdebobis borotad gamoyenebisa

da uflebamosilebis gadametebaSi. mopasuxeebma verc erTi

mtkicebulebiT ver uzrunvelyves maTi versiis sinamdvi-

lesTan Sesabamisobis damtkiceba.~

saolqo sasamarTlom aseve ganixila mosarCelis mtki-

ceba samauwyeblo kompania `rusTavi-2-isa~ da gadacemis
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wamyvanis mier mosarCelis pativis, Rirsebisa da saqmiani

reputaciis xelyofis Sesaxeb, kerZod, yuradReba gaamaxvi-

la wamyvanisa da samauwyeblo kompaniis SesaZlo pasuxisge-

baze daudasturebeli informaciis sazogadoebisaTvis mi-

wodebis gamo. saolqo sasamarTlom aRniSna, rom `rusTavi-

2-isa~ da gadacemis wamyvanis mier `tendenciurad iqna gaSu-

qebuli [respondentis–k.k.] zemoaRniSnuli versia, rac ima-

Si gamoixateba, rom [wamyvanma–k.k.] cnobebs Tavisi daskvne-

biT SesZina damajerebloba da sazogadoebas miawoda ro-

gorc utyuari da dadasturebuli faqtebi, riTac Selaxa

[mosarCelis–k.k.] pativi, Rirseba da saqmiani reputacia.~

saolqo sasamarTlom evropuli sasamarTlos gadawyveti-

lebis (saqme lingensi avstriis winaaRmdeg) safuZvelze aR-

niSna, rom mosarCelis mimarT gakeTebuli gancxadebebi, sa-

samarTlos azriT, `... aris cnobebi faqtebis Sesaxeb, rac

damtkicebas eqvemdebareba da romlis sinamdvilesTan Sesa-

bamisobis mtkicebis valdebuleba adamianis uflebaTa ev-

ropuli sasamarTlos mier lingensis saqmeze dadgenili

standartis mixedviT, ekisreba mis gamavrcelebels.~ saol-

qo sasamarTlom aseve miuTiTa, rom `dasaxelebuli prece-

dentis mixedviT: `Jurnalistebi aseT SemTxvevaSi ver gaeq-

cevian sasamarTlos mier damnaSaved cnobas, Tuki isini ver

daamtkiceben TavianTi gancxadebebis simarTles.~432

amis Sedegad saolqo sasamarTlom CaTvala, rom: `gada-

cemaSi `60 wuTi~ [gadacemis wamyvanis–k.k.] gamonaTqvami:

`mkvlelobis warmodgenili versia orive SemTxvevaSi da-

dasturda~ laxavs [mosarCelis–k.k.] pativs, Rirsebas da

saqmian reputacias, vinaidan aRniSnuli gamonaTqvami war-

moadgens braldebas [mosarCelis mier–k.k.] danaSaulis Ca-

denis Sesaxeb, rac sinamdviles ar Seesabameba da ar dastur-

deba saqmeSi warmodgenili arc erTi mtkicebulebiT.~ 

saolqo sasamarTlom aseve ganixila mosarCelis mtki-

ceba mis pirad da ojaxur cxovrebaSi Carevis Sesaxeb. sasa-

marTlom mopasuxeTa gamonaTqvami, romlis Tanaxmad, mo-

sarCelis Svili ucxoeTidan sasikvdilo diagnoziT dab-

runda, miiCnia mosarCelem pirad da ojaxur cxovrebaSi Ca-

revad. 
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432 am sakiTxze Tavisi piziciis dasasabuTeblad saolqo sasamarTlom

aseve gamoiyena evropuli sasamarTlos gadawyvetileba saqmeze –

oto premingeris instituti avstriis winaaRmdeg (Otto Preminger
Institute v. Austria).



aRsaniSnavia, rom saolqo sasamarTlom saqmis masale-

bidan gamoarkvia: `2001 wlis 01 aprilamde [mosarCelis

Svilis–k.k.] `sasikvdilo diagnozis~ Sesaxeb sajarod ara-

vis ganucxadebia. aRniSnuli cnoba sajarod gaxmaurda

[wamyvanis mier–k.k.] 2001 wlis 01 aprils samauwyebo kompa-

nia `rusTavi-2-is~ gadacemaSi `60 wuTi~, romelmac [res-

pondentisagan–k.k.] miRebuli informacia sajarod amcno

sazogadoebas.~

Tavisi poziciis dasasabuTeblad saolqo sasamarTlom

miuTiTa ara mxolod saqarTvelos konstituciis me-20 mux-

lsa433 da adamianis uflebaTa evropuli konvenciis me-8

muxlze,434 aramed adamianis uflebaTa evropuli sasamar-

Tlosa da adamianis uflebaTa evropuli komisiis435 mier

konvenciis me-8 muxlTan dakavSirebul ganmartebaze. 

saolqo sasamarTlo daeyrdno adamianis uflebaTa ev-

ropuli komisiis moxsenebas saqmeze – van oosterveiki

belgiis winaaRmdeg (Van Oosterwijck v. Belgium) da aRniSna,

rom `piradi cxovrebis~ ufleba aris ufleba pirad cxov-

rebaze, anu pirovnebis ufleba icxovros ise, rogorc Ta-

vad surs da (misi cxovrebis wesi) daculi iyos sajaroobi-

sagan.~ evropuli komisiis aseTi ganmartebis safuZvelze

saolqo sasamarTlom daaskvna, rom `piradi cxovrebis sai-

dumloebis gaxmaureba aris aRniSnuli uflebis pativisce-

mis xelyofa~.

saolqo sasamarTlo aseve daeyrdno evropuli sasa-

marTlos gadawyvetilebas, romelic uSualod exeba piris

samedicino monacemebis konfidenciurad dacvas. saolqo

sasamarTlom moiSvelia evropuli sasamarTlos gadawyve-

tileba saqmeze – `z~ fineTis winaaRmdeg (Z v. Finland), rom-

lis Tanaxmad, saxelmwifos ekisreba valdebuleba, ar ga-

amJRavnos piris avadmyofobis mdgomareoba.436 amasTana-

ve, saolqo sasamarTlom aRniSna, rom saxelmwifos ekis-

reba ara mxolod negatiuri valdebuleba – Tavad ar gaam-
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433 konstituciis me-20 muxlis pirveli punqtis Tanaxmad: `yoveli adami-

anis piradi cxovreba [...] xelSeuxebelia~. 

434 konvenciis me-8 muxlis pirveli punqtis Tanaxmad: `yovel adamians

ufleba aqvs, pativi scen mis pirad da ojaxur cxovrebas~. 

435 adamianis uflebaTa evropulma komisiam Sewyvita saqmianoba adamian-

is uflebaTa evropuli konvenciis sazedamxedvelo sistemis

reformis Sedegad. 

436 am saqmeSi ganacxadis avtori daavadebuli iyo SidsiT, ris Sesaxeb

informaciis gamJRavnebam daarRvia evropuli konvenciis me-8 muxli. 



JRavnos pirad da saojaxo cxovrebasTan dakavSirebuli

informacia, aramed pozitiuri valdebuleba – `ar dauS-

vas mesame pirTa mier piris janmrTelobis mdgomareobis

Sesaxeb monacemebis gaxmaureba misi Tanxmobis gareSe, ra-

Ta ar moxdes konvenciis me-8 muxlis 1 nawiliT garantire-

buli piradi cxovrebis pativiscemis uflebis Selaxva.~437

am analizis safuZvelze saolqo sasamarTlom miiCnia,

rom: `mopasuxeTa mier gavrcelebuli cnobebi mosarCelis

Svilis avadmyofobis Sesaxeb, warmoadgens [mosarCe-

lis–k.k.] piradi saojaxo cxovrebis saidumloebas, vinaidan

is ar exeba pirovnebis sazogadoebriv cxovrebas da gamiz-

nulia pirTa gansazRvruli wrisaTvis. Tu pativis, Rirse-

bis, saqmiani reputaciis dacvis dros kanoni icavs pirovne-

bis cxovrebis sazogadoebriv mxareebs, sinamdvilesTan Se-

usabamo cnobebis gaxmaurebis uaryofiT, piradi cxovrebis

saidumloebis dacvisas saqme exeba sruliad sapirispiro

movlenas. piradi cxovrebis saidumloebis amsaxveli cno-

bebi SesaZloa, sinamdviles Seesabamebodes, magram pirovne-

ba dainteresebulia maTi gaxmaurebisagan dacviT.~ saolqo

sasamarTlom aseve daaskvna, rom mosarCelis Svilis jan-

mrTelobis mdgomareobis Sesaxeb informaciis sajarod

gavrcelebiT gadacemis wamyvanma umZimesi sulieri travma

miayena mosarCelis ojaxs da piradad mosarCelis Svils,

romlisTvisac adre araferi iyo cnobili misi `sasikvdilo

diagnozis~ Sesaxeb.

am sasamarTlo saqmis mniSvneloba ar Semoifargleba

mxolod imiT, rom saolqo sasamarTlom gamoiyena adamianis

uflebaTa evropuli sasamarTlos precedentuli samarTa-

li mis winaSe arsebuli saqmis gadasawyvetad. saolqo sasa-

marTlos es gadawyvetileba mniSvnelovania aseve imiT, rom

is naTels hfens saqarTvelos sasamarTloebis mier adamia-

nis uflebaTa evropuli sasamarTlos precedentuli sa-

marTlis gamoyenebis aucileblobas. saolqo sasamarTlom

am gadawyvetilebaSi miuTiTa, rom `zemoaRniSnuli [saqme

lingensi avstriis winaaRmdeg (Lingens v. Austria)–k.k.] da

sxva evropuli precedentebiT dadgenili standartebi av-
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437 pozitiur valdebulebasTan dakavSirebiT saolqo sasamarTlo

daeyrdno evropuli sasamarTlos gadawyvetilebebs saqmeebze:

lopez ostra espaneTis winaamdeg (Lopez Ostra v. Spain) da kigani

irlandiis winaaRmdeg (Keegan v. Ireland).



seben da azusteben evropuli konvenciiTa da saqarTvelos

konstituciiT dadgenili normebis Sinaarss.~ amiT saolqo

sasamarTlom daadastura, evropul konvenciasTan erTad,

adamianis uflebaTa evropuli sasamarTlos precedentuli

samarTlis gamoyenebis aucilebloba. 

v) marTalia, saqarTvelos sasamarTloebis praqtikam

cxadyo, rom adamianis uflebaTa evropul konvenciasTan

erTad, evropuli sasamarTlos precedentuli samarTali

jerjerobiT ZiriTadad gamoiyeneba sakasacio da saapela-

cio sasamarTlo instanciebis mier, magram mcdari iqneboda

gakeTebuliyo daskvna, rom pirveli instanciis sasamar-

TloebisaTvis ucnobia evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebis praqtika. 

amis dasturad SeiZleba moyvanil iqnes WiaTuris raio-

nuli sasamarTlos mier 2002 wlis 3 aprils miRebuli gadaw-

yvetileba.438 saqme exeboda WiaTuris raionis gamgeblis

sarCels ramdenime politikuri partiis wevrTa winaaRmdeg,

romelSic igi moiTxovda Tavisi da WiaTuris raionis gamge-

obis pativis, Rirsebisa da saqmiani reputaciis Semlaxveli

cnobebis sajarod uaryofas. mosarCelem sarCelis safuZ-

vlad miuTiTa aseTi garemoeba: 2001 wlis noembris TveSi

WiaTuris raionis gamgeobis administraciuli Senobis mim-

debare teritoriaze mopasuxeTa iniciativiTa da organi-

zatorobiT gaimarTa mitingi, romelzec mopasuxeebi sazo-

gadoebis winaSe TavianT gamosvlebSi sajarod acxadebdnen,

rom WiaTuris adgilobrivi aRmasrulebeli xelisufleba –

raionis daqvemdebarebuli samsaxurebi – warmoadgens mafi-

ozur klanebs da maTi xelmZRvaneli gamgebeli xalxis inte-

resebis cinikuri da Tavxeduri ugulebelyofis xarjze

brwyinvaled axerxebs sxvadasxva mafiozur-finansur-oli-

garqiuli klanis dacvasa da lobirebas. xsenebuli bralde-

bis Semcveli werili mopasuxeTa xelmoweriT gaegzavna sa-

qarTvelos parlamentis spikeratsa da fraqciebis Tav-

mjdomareebs. 

mopasuxeebis azriT, maT ar gauvrcelebiaT da arc

hqondaT gamgeobisa da gamgeblis Seuracxmyofeli cnobe-

bis gavrcelebis ganzraxva. maT mitingze da parlamentisad-
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438 WiaTuris raionuli sasamarTlo, gadawyvetileba N2/64, 2002 wlis 3

aprili. 



mi gagzavnil werilSi gamoxates sakuTari azri, romelic

emyareboda raionSi Seqmnil umZimes situacias, agreTve

warmodgenili dokumentebisa da sagazeTo statiebis urTi-

erTSejerebis analizs. 

mopasuxem Tavisi poziciis dasasabuTeblad moiSvelia

adamianis uflebaTa evropuli konvenciis me-10 muxli da am

muxlTan dakavSirebiT evropuli sasamarTlos gadawyveti-

lebebi, maT Soris lingensi avstriis winaaRmdeg (Lingens v.
Austria).

WiaTuris raionulma sasamarTlom WiaTuris raionis

gamgeblis sarCeli usafuZvlod CaTvala da ar daakmayo-

fila igi. Tavisi gadawyvetilebis dasasabuTeblad raio-

nulma sasamarTlom gamoiyena saqarTvelos samoqalaqo

kodeqsis me-18 muxli. amas garda, raionuli sasamarTlo

daeyrdno adamianis uflebaTa evropuli konvenciis me-10

muxls da mis ganmartebas evropuli sasamarTlos prece-

dentis (saqme kastelsi espaneTis winaaRmdeg (Castells v.

Spain)) mixedviT. am gadawyvetilebis safuZvelze raio-

nulma sasamarTlom daaskvna, rom saxelmwifo moxeleTa

dasaSvebi kritikis farglebi ufro farToa, vidre rigi-

Ti moqalaqeebis mimarT, ris gamoc saxelmwifo moxeleeb-

ma da politikurma moRvaweebma unda iTminon TavianT sam-

saxurebriv (sazogadoebriv) saqmianobasTan dakavSirebu-

li kritika.

z) saqarTvelos sasamarTloebis praqtikaSi iyo Sem-

Txveva, rodesac procesis mxarem Tavisi pozicia daasabuTa

adamianis uflebaTa evropuli konvenciisa da evropuli sa-

samarTlos precedentuli samarTliT, magram sasamarTlom

gadawyvetilebis miRebisas ar ixelmZRvanela am preceden-

tebiT gaTvaliswinebuli standartebiT. saqme, romelic

quTaisis saqalaqo sasamarTlom 2003 wlis 6 Tebervals ga-

nixila, exeboda q. quTaisis vice-meris mtkicebas, rom saga-

zeTo publikaciiT Seilaxa misi pativi, Rirseba da saqmiani

reputacia.439 mosarCelem moiTxova, sasamarTlos daeval-

debulebina mopasuxeebi (Jurnalisti da gazeTis redaqto-

ri), uareyoT maT mier gazeT `PS~-is 2001 wlis 23-29 ivlisis

nomerSi gamoqveynebul statiaSi (saTauriT – `quTaisSi ra-
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439 quTaisis saqalaqo sasamarTlos gadawyvetileba, N2/74, 6 Tebervali,

2003 weli.



ime rom gaakeTo, minimum qalaqis meris uflebebiT unda

sargeblobde~) gavrcelebuli informacia, TiTqos im pi-

rovnebasTan, romelic qalaqis meris uflebebiT sargeb-

lobda, romelic navTobis biznesSi qalaqis vice-meris do-

nezea Cabmuli, mosarCelis identificireba SeZlo erT-er-

Tma Cinosanma. mopasuxe mxarem sarCeli ar cno da aRniSna,

rom am statiiT ar gavrcelebula mosarCelis pativis, Rir-

sebisa da saqmiani reputaciis xelmyofi cnobebi. 

Tavisi poziciis dasasabuTeblad mopasuxem saqarTve-

los Sidasaxelmwifoebriv normatiul aqtebsa da evropu-

li konvenciis me-10 muxlTan (gamoxatvis Tavisufleba) er-

Tad moiSvelia adamianis uflebaTa evropuli sasamarTlos

araerTi precedenti,440 romlebSic sakmaod detalurad

ganmarta analogiur saqmeebTan dakavSirebiT evropuli sa-

samarTlos pozicia. samwuxarod, sasamarTlom am saqmesTan

dakavSirebiT miRebul gadawyvetilebaSi ara mxolod ar im-

sjela mopasuxis argumentebze, maT Soris evropul konven-

ciasa da evropuli sasamarTlos precedentebze, aramed

arc ki moixsenia isini. 

zogadad saqarTvelos sasamarTloebis praqtikasTan

dakavSirebiT aRsaniSnavia, rom sasamarTlo gadawyvetile-

baTa nawilSi sasamarTlo, marTalia, pirdapir eyrdnoba

adamianis uflebaTa evropul konvencias, magram ar moixse-

niebs evropuli sasamarTlos precedentul samarTals Ta-

vis gadawyvetilebaSi. miuxedavad amisa, saqarTvelos sasa-

marTloebis zogierTi gadawyvetilebis analizidan gamom-

dinareobs, rom erovnulma sasamarTlom saqmis gadasawyve-

tad gaiTvaliswina ara mxolod evropuli konvenciis kon-

kretuli debulebebi, aramed evropuli sasamarTlos pre-

cedentuli samarTali, Tumca sasamarTlo gadawyvetile-

baSi am ukanasknelze pirdapir ar miuTiTa. amis mtkicebis

safuZvels iZleva adamianis uflebaTa evropuli konvenci-

is iseTi ganmarteba, romelic konvenciis konkretuli de-

bulebidan ar gamomdinareobs, magram asaxavs evropuli sa-
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440 kerZod, mopasuxem moiSvelia evropuli sasamarTlos Semdegi

gadawyvetilebebi: lingensi avstriis winaaRmdeg (Lingens v. Austria),

kastelsi espaneTis winaaRmdeg (Castells v. Spain), ierSildi daniis

winaaRmdeg (Jersild v. Denmark), gudvini gaerTianebuli samefos

winaaRmdeg (Goodwin v. the United Kingdom), oberSliki avstriis

winaaRmdeg (Oberschlick v. Austria).



samarTlos precedentul samarTalSi gamoxatul ganmar-

tebasa da argumentacias.441 xsenebulis mtkicebis safuZ-

vels aseve iZleva saqarTvelos sasamarTlo gadawyvetile-

bebSi gamoyenebuli formulirebebi, romlebic analogiu-

ria evropuli sasamarTlos precedentebSi gamoyenebuli

formulirebebisa.442

saqarTvelos saerTo sasamarTloebis praqtikis ana-

lizis Sedegad aseve aRmoCnda gadawyvetileba, romelSic,

marTalia, gamoyenebul iqna adamianis uflebaTa evropuli

konvencia, magram imis gamo, rom saerTo sasamarTlom ar ga-

moiyena evropuli sasamarTlos precedentuli samarTali,

man konvencia ar ganmarta im mniSvnelobiT, rogorc adamia-

nis uflebaTa evropulma sasamarTlom. 

saqme exeba marneulis raionul sasamarTloSi raionis

gamgeblisa da adgilobrivi policiis ramdenime maRali Ta-

namdebobis piris winaaRmdeg erT-erTi religiuri mimdina-

reobis mimdevrebis mier Setanil sarCels, romelSic isini

amtkicebdnen, rom maT ar miecaT ufleba, daswrebodnen am

religiuri mimdinareobis momxreTa Sexvedras.443 amis mize-

zad isini asaxelebdnen, rom religiur niadagze maTTan da-

pirispirebulma mxarem daarbia es Sexvedra da maT miayenes

materialuri ziani da moraluri Seuracxyofa. 

mosarCeleebi aseve amtkicebdnen, rom policiis Tanam-

Sromlebma ar daicves maTi uflebebi, ris gamoc mowinaaR-

mdegeebma SeZles Sexvedris CaSla da maTi uflebebis xel-

yofa. sayuradReboa raionis Sinagan saqmeTa ganyofilebis

ufrosis Cveneba, romlis Tanaxmad, `policiis kompetencia-

Si ar Sedis sxvadasxva religiuri mimdinareobis wevrebis

dacva, amisaTvis arsebobs dacvis policia.~
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441 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa pala-

ta, ganCineba (gonivrul vadaSi saqmis ganxilvis uflebis Sesaxeb),

2001 wlis 17 ivlisi; ix. `adamianis uflebaTa dacvis samagaliTo

gadawyvetilebebi~ (2001 weli), Tbilisi, 2002 weli, gv. 16-19.

442 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa pala-

ta, ganCineba (gamoTqmuli SexedulebebisaTvis sisxlissamarTleb-

rivi pasuxismgeblobis dakisrebis Sesaxeb), 2000 wlis 12 dekemberi; ix.

`adamianis uflebaTa dacvis samagaliTo gadawyvetilebebi~ (2001

weli), Tbilisi, 2002 weli, gv. 20-24. 

443 ix. marneulis raionuli sasamarTlos gadawyvetileba, N3/9-2002, 2002

wlis 13 maisi; aseve ix.: saqarTvelos uzenaesi sasamarTlos samo-

qalaqo, samewarmeo da gakotrebis saqmeTa palatis ganCineba, N3/413,

2000 wlis 24 marti; saqarTvelos uzenaesi sasamarTlos

gadawyvetilebani, nawili I, N8, 2000 weli, gv. 373-376. 



mopasuxeebma sarCeli usafuZvlod CaTvales imis gamo,

rom raionis policiis TanamSromlebs mosarCeleebisaTvis

ar miuyenebiaT arc sityvieri an fizikuri Seuracxyofa da

arc moraluri Tu materialuri ziani. saqarTvelos Sinagan

saqmeTa saministros warmomadgenelma aRniSna, rom mis mar-

wmuneblebs ar daurbeviaT Sexvedra da rom arc erT mosar-

Celes ar dausaxelebia policiis TanamSromeli, romelmac

maT miayena Seuracxyofa an daexmara maTTan dapirispire-

bul mxares religiuri Sexvedris darbevaSi. 

sasamarTlom mosarCeleTa moTxovna usafuZvlod

CaTvala da ar daakmayofila. sasamarTlom aRniSna, rom

policia xels ar uSlida religiuri mimdinareobis mom-

xreebs religiur Sexvedraze dasaswrebad. sasamarTlom

aseve aRniSna, rom mosarCeleebs Seuracxyofa da materia-

luri ziani miayena maTTan dapirispirebulma mxarem, ra-

Sic policiis TanamSromlebs xeli ar SeuwyviaT. sasamar-

Tlom aseve miuTiTa, rom videomasalebiT ar dadasturda

policiis TanamSromelTa Careva religiuri Sexvedris

darbevaSi.

sasamarTlom ar gaiziara mosarCele mxaris pozicia,

romlis Tanaxmad, policiam daarRvia adamianis uflebaTa

evropuli konvenciis me-8, me-9, me-10, me-11, me-13 da me-14

muxlebi. konvenciis am muxlebis Sinaarsis dasadgenad rai-

onulma sasamarTlom ar moiSvelia adamianis uflebaTa ev-

ropuli sasamarTlos precedentuli samarTali (maT So-

ris saqme – platforma `eqimebi sicocxlisaTvis~ avstriis

winaaRmdeg444 (Plattform “Ärtzte für das Leben” v. Austria)), rac,

savaraudod, daexmareboda mas konvenciis swor ganmarte-

basa da gamoyenebaSi. sakmarisi safuZvelia imis mtkicebi-

saTvis, rom evropuli sasamarTlos precedentuli samar-

Tlis gamoyenebis SemTxvevaSi marneulis raionuli sasa-

marTlo gansxvavebulad Seafasebda mis winaSe arsebul

saqmes. 

rac Seexeba saqarTvelos sakonstitucio kontrolis

sasamarTlo organos – saqarTvelos sakonstitucio sasa-

marTlos mier adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTlis gamoyenebas, mizanSewonilia misi

praqtikis mimoxilva. 
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444 platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg (Plattform
“Ärtzte für das Leben” v. Austria), 1988 weli, Series A, no. 139.



upirveles yovlisa, sainteresoa saqarTvelos sakonsti-

tucio sasamarTlos saqme – `lela inwkirveli, nino gaxokiZe

da eka CaCaniZe saqarTvelos parlamentis winaaRmdeg~.445 kon-

stituciur sarCelSi mosarCeleebi moiTxovdnen saqarTve-

los sagadasaxado kodeqsis me-8 muxlis me-2 punqtisa da 26-e

muxlis me-3 punqtis arakonstituciurad cnobas. kerZod, mo-

sarCeleebi miuTiTeben sagadasaxado kodeqsis xsenebuli

muxlebis Seusabamobas saqarTvelos konstituciis 21-e mux-

lTan (sakuTrebisa da memkvidreobis ufleba). maTi azriT, sa-

notaro saqmianoba gadasaxadebis dakisrebis TvalsazrisiT

ar SeiZleba gauTanabrdes samewarmeo saqmianobas. sarCelis

Tanaxmad, `aramewarmis dabegvra mewarmis reJimiT, anu Sesaba-

misi gadasaxadebis dakisrebiT, arakonstituciuria da igi

xelyofs saqarTvelos konstituciis 21-e muxliT aRiarebul

sakuTrebis uflebas, romlis mixedviT, sakuTreba da mem-

kvidreobis ufleba aRiarebulia da uzrunvelyofilia.~446

am saqmeze mosarCeleTa warmomadgenelma Tavisi pozi-

ciis dasasabuTeblad, saqarTvelos Sidasaxelmwifoebriv

normatiul aqtebTan erTad, miuTiTa adamianis uflebaTa

evropuli sasamarTlos saqmeze – darbi SvedeTis winaaR-

mdeg (Darby v. Sweden).447 am saqmeze evropulma sasamar-

Tlom daadgina, rom saeklesio begaris daweseba im pirisaT-

vis, romelic ar aris eklesiis wevri, xelyofs evropuli

konvenciis pirveli oqmis pirveli muxliT gaTvaliswine-

bul sakuTrebis uflebas.448

am saqmesTan dakavSirebiT saqarTvelos sakonstitu-

cio sasamarTlos, samwuxarod, ar mieca SesaZlebloba, ga-

moexata Tavisi Sexeduleba sarCelis mimarT, gansakuTre-
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445 saqarTvelos sakonstitucio sasamarTlos meore kolegia, ganmwes-

rigebeli sxdomis ganCineba, N2/81/2, 1999 wlis 11 maisi, ix. Jurnali

`adamiani da konstitucia~, N3, 1999, gv. 108-119. 

446 saqarTvelos sakonstitucio sasamarTlos meore kolegia, ganmwes-

rigebeli sxdomis ganCineba, N2/81/2, 1999 wlis 11 maisi, ix. Jurnali

`adamiani da konstitucia~, N3, 1999, gv. 110. 

447 saqarTvelos sakonstitucio sasamarTlos meore kolegia, ganmwes-

rigebeli sxdomis ganCineba, N2/81/2, 1999 wlis 11 maisi, ix. Jurnali

`adamiani da konstitucia~, N3, 1999, gv. 110; aseve ix. derbi SvedeTis

winaaRmdeg (Darby v. Sweden), 1990 wlis 23 oqtomberi, Series A, no. 187.

448 pirveli oqmis pirveli punqtiT dadgenilia, rom `yovel fizikur an

iuridiul pirs aqvs ufleba, mSvidobianad sargeblobdes Tavisi

sakuTrebiT. aravis ar SeiZleba CamoerTvas Tavisi sakuTreba, garda

sajaro interesisaTvis da kanoniTa da saerTaSoriso samarTlis

principebiT gaTvaliswinebuli pirobebiT. [...].~ 



biT mosarCelis argumentze (rac am naSromis interesis sa-

gania), romelic emyareboda evropuli sasamarTlos moxse-

niebul precedents. amis mizezi is iyo, rom sakonstitucio

sasamarTlos mouxda am saqmeze samarTalwarmoebis Sewyve-

ta sadavo aqtebis gauqmebis gamo. saqarTvelos sakonsti-

tucio sasamarTlos mier saqmis arsebiTad ganxilvis dam-

Tavrebis Semdeg, rodesac sasamarTlo kolegia gadawyveti-

lebis dasadgenad saTaTbiro oTaxSi gavida, saqarTvelos

parlamentma Seitana cvlilebebi saqarTvelos sagadasaxa-

do kodeqsSi, romliTac gaauqma sadavo debulebebi.449

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebasTan dakavSirebiT interesmok-

lebuli ar unda iyos saqarTvelos sakonstitucio sasamar-

Tlos mier ganxiluli saqme – `saqarTvelos axalgazrda iu-

ristTa asociacia da zaal tyeSelaSvili, nino tyeSelaSvi-

li, maia SariqaZe, nino basiSvili, vera basiSvili da lela

guraSvili saqarTvelis parlamentis winaaRmdeg~.450

mosarCelem451 daayena `Sekrebebisa da manifestaciebis

Sesaxeb~ saqarTvelos kanonis mravali debulebis konsti-
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449 savaraudoa, rom sasamarTlo procesis msvlelobis Sedegad mopasux-

eebma winaswar ganWvrites sakonstitucio sasamarTlos mosalod-

neli gadawyvetileba mosarCeleTa konstituciuri sarCelis dakmay-

ofilebis sasargeblod gadawyvetis Sesaxeb, rac saqarTvelos

Sesabamis normatiul aqtSi cvlilebebis Setanis mizezi gaxda. aseve

sayuradReboa saqme – `moqalaqeebi: lela inwkirveli da ekaterine

CaCaniZe saqarTvelos parlamentis winaaRmdeg~, romelSic davis

sagani iyo saqarTvelos sagadasaxado kodeqsis me-8 muxlis me-3 naw-

ilis `v~ qvepunqtis konstituciuroba saqarTvelos konstituciis

21-e muxlis pirvel punqtTan mimarTebiT im nawilSi, romliTac

fizikuri piris sanotaro saqmianoba arasamewarmeo ekonomikur

saqmianobas ganekuTvneba. mosarCeleTa azriT, romlebic notariuse-

bi arian, sanotaro saqmianobis ekonomikur saqmianobad miCneva da,

Sesabamisad, notariusis dabegvra ekonomikuri saqmianobisaTvis

dawesebuli gadasaxadiT, xelyofs saqarTvelos konstituciis 21-e

muxlis pirveli punqtiT dadgenil uflebas. ix. gadawyvetileba

saqmeze – `moqalaqeebi: lela inwkirveli da ekaterine CaCaniZe

saqarTvelos parlamentis winaaRmdeg~, N1/1/107, 25 ianvari, 2000

weli, `adamiani da konstitucia~, N1, 2000 weli,Ngv. 122-134.

450 saqarTvelos sakonstitucio sasamarTlos meore kolegiis

gadawyvetileba N2/2/180-183, 2002 wlis 5 noemberi.

451 aRsaniSnavia, rom sakonstitucio sasamarTlom gaaerTiana 180-e da

183-e nomrebiT registrirebuli sarCelebi maTi erToblivi ganxil-

vis mizniT, radgan orive exeboda `Sekrebebisa da manifestaciebis

Sesaxeb~ kanonis calkeul debulebaTa konstituciurobas. ix.

saqarTvelos sakonstitucio sasamarTlos meore kolegiis ganCineba

N2/2/183, 2002 wlis 27 maisi.



tuciurobis sakiTxi.452 winamdebare naSromSi SeuZlebelia

xsenebuli kanonis yvela im sadavo debulebis ganxilva,

romelTa konstituciurobaze imsjela saqarTvelos sakon-

stitucio sasamarTlom am saqmesTan dakavSirebiT. miuxe-

davad amisa, aRsaniSnavia, rom mosarCelem moiSvelia adami-

anis uflebaTa evropuli sasamarTlos precedentuli sa-

marTali Tavisi poziciis dasasabuTeblad, risi mizani iyo

imis demonstrireba, Tu rogor ganmarta adamianis ufleba-

Ta evropulma sasamarTlom am uflebis Sinaarsi.

mosarCele daeyrdno evropuli sasamarTlos ramdeni-

me gadawyvetilebas, maT Soris gadawyvetilebas saqmeze –

stankovi da makedonielTa gaerTianebuli organizacia

`ilindeni~ bulgareTis winaaRmdeg (Stankov and the United

Macedonian Organisation Ilinden v. Bulgaria).453 miuxedavad

imisa, rom mosarCelem moiSvelia adamianis uflebaTa evro-

puli sasamarTlos gadawyvetilebebi, rasac stimuli unda

mieca sakonstitucio sasamarTlosaTvis, raTa sadavo sa-

kiTxebi ganexila evropuli sasamarTlos precedentuli

samarTlis gaTvaliswinebiT, sasamarTlos Tavis gadawyve-

tilebaSi ar mouxdenia evropuli sasamarTlos preceden-

tebis analizi.454
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452 180-e nomriT registrirebul sarCelze – `Sekrebebisa da manifesta-

ciebis Sesaxeb~ kanonis me-3 muxlis `a~ da `b~ punqtebi, me-5 muxlis me-

2 punqti, me-6 muxlis pirveli punqti, me-8 muxlis me-2 punqtis `a~

qvepunqti, me-8 muxlis me-5 punqti, me-9 muxlis pirveli punqti, me-14

muxlis pirveli punqti saqarTvelos konstituciis me-19, 24-e da 25-e

muxlebTan mimarTebiT; 

183-e nomriT registrirebul sarCelze – `Sekrebebisa da manifesta-

ciebis Sesaxeb~ saqarTvelos kanonis me-4 muxlis pirveli punqtis, me-

5 muxlis me-2 punqtis, me-6 muxlis pirveli punqtis, me-7, me-8, me-9, me-

10, me-11, me-13, me-14 muxlebis konstituciuroba saqarTvelos kon-

stituciis pirvel da meore punqtebTan mimarTebiT. 

453 mosarCelem aseve moiSvelia evropuli sasamarTlos Semdegi

gadawyvetilebebi: Tavisuflebisa da demokratiis partia TurqeTis

winaaRmdeg (Freedom and Democracy Party v. Turkey); barToldi germani-

is winaaRmdeg (Barthold v. Germany); iangi, jeimsi da vebsteri

gaerTianebuli samefos winaaRmdeg (Young, James and Webster v. the
United Kingdom); oberSliki avstriis winaaRmdeg (Oberschlick v. Austria);

ierSildi daniis winaaRmdeg (Jersild v. Denmark); hendisaidi

gaerTianebuli samefos winaaRmdeg (Handyside v. the United Kingdom);

platforma `eqimebi sicocxlisaTvis~ avstriis winaaRmdeg (Plattform
“Ärtzte für das Leben” v. Austria).

454 sakonstitucio sasamarTlom gadawyvetilebaSi gamoiyena adamianis

uflebaTa evropuli konvencia da saerTaSoriso paqti samoqalaqo da

politikuri uflebebis Sesaxeb. 



Tumca aRsaniSnavia, rom sakonstitucio sasamarTlom

Tavis gadawyvetilebaSi miuTiTa: `strasburgis sasamar-

Tlos praqtikidan gamomdinare, romlis mixedviTac ara Tu

fizikur pirebs, profesiul kavSirebsa da arasamTavrobo

organizaciebsac ar SeuZliaT mimarTon strasburgis sasa-

marTlos mxolod imitom, rom principulad surT gaasaCiv-

ron saxelmwifos esa Tu is qmedeba.~ `strasburgis sasamar-

Tlos praqtikis~ moxseniebis SemTxvevaSic ki, saqarTvelos

sakonstitucio sasamarTlom ar miuTiTa evropuli sasa-

marTlos konkretul precedentze (precedentebze) da, miT

umetes, gadawyvetilebaSi ar mouxdenia misi (maTi) analizi.

aSkaraa, rom am saqmeze saqarTvelos sakonstitucio

sasamarTlom Tavi Seikava adamianis uflebaTa evropuli

sasamarTlos precedentuli samarTlis gamoyenebisagan.

sakmarisi safuZvelia mtkicebisaTvis, rom precedentuli

samarTlis gamoyeneba sasamarTlos mier, erTi mxriv, mniS-

vnelovan wvlils Seitanda am saqmeze miRebul gadawyveti-

lebaSi, xolo, meore mxriv, xels Seuwyobda saqarTvelos

sasamarTloTa mier adamianis uflebaTa evropuli sasa-

marTlos precedentuli samarTlis gamoyenebis popula-

rizacias. 

saqarTvelos sakonstitucio sasamarTlos mcire praq-

tikis mimoxilvis Sedegad SeiZleba gakeTdes daskvna, rom

sakonstitucio sasamarTloSi jerjerobiT ar aris dam-

kvidrebuli adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTlis gamoyenebis praqtika. am daskvnas

adasturebs saqarTvelos sakonstitucio sasamarTlos

wevri besarion zoiZe Tavis statiaSi, romelic 2002 wels

gamoqveynda. misi azriT, `Tu ganvlil praqtikas gadavxe-

davT, sakmaod farTod gamogviyenebia Cven saerTaSoriso

paqtebi da konvenciebi adamianis uflebaTa dacvis dargSi.

magram uSualo citireba strasburgis sasamarTlos gadaw-

yvetilebebisa jer ara gvqonia. vfiqrob, rom am mimarTebiT

seriozuli nabijebi unda gadaidgas.~455

miuxedavad amisa, 2003 wels sakonstitucio sasamar-

Tlom ukve orjer gamoiyena adamianis uflebaTa evropuli

sasamarTlos precedentebi, romlebiTac daasabuTa Tavisi
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455 b. zoiZe, adamianis uflebebi da saqarTvelos sakonstitucio

sasamarTlos praqtika, Jurnali `adamiani da konstitucia~, N2, 2002

weli, gv. 60.



pozicia.456 am precedentebma safuZveli Cauyara saqarTve-

los sakonstitucio sasamarTlos praqtikas adamianis uf-

lebaTa evropuli sasamarTlos precedentuli samarTlis

gamoyenebis TvalsazrisiT, rac udavod misasalmebelia. 

marTalia, sadReisod saqarTvelos sakonstitucio sa-

samarTlom mxolod orjer gamoiyena adamianis uflebaTa

evropuli sasamarTlos precedentuli samarTali, SeiZle-

ba gamoiTqvas varaudi, rom nel-nela mis praqtikaSi fexs

moikidebs evropuli sasamarTlos precedentebis gamoyene-

bis praqtika. miT umetes, rom sakonstitucio sasamarTlos

eniWeba gansakuTrebuli roli adamianis uflebaTa evropu-

li sasamarTlos precedentuli samarTlis gamoyenebaSi.

rogorc adamianis uflebaTa evropuli sasamarTlos pre-

zidentma aRniSna sakonstitucio sasamarTloebis mier ev-

ropuli sasamarTlos precedentuli samarTlis gamoyene-

basTan dakavSirebiT: 

`... erovnulma sasamarTloebma, uwinaresad uzenaesma

da sakonstituciom (avtoris xazgasma), mzera unda miap-

yron ... strasburgis samosamarTlo samarTals da Seiswav-

lon igi, raTa Rrmad gaicnobieros samarTlebrivi saxel-

mwifos Tanaarsi iseTi ganviTarebuli principebi, rogo-

ric aris samarTliani sasamarTlo ganxilva, an azris gamo-

xatvisa da gaerTianebis Tavisufleba~.457
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456 gadawyvetileba, saqme – `saqarTvelos moqalaqeebi: firuz

beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo damcveli

saqarTvelos parlamentis winaaRmdeg~, N2/3/182,185,191, 29 ianvari,

2003 weli, `adamiani da konstitucia~, N1, 2003 weli, gv. 202;

gadawyvetileba, saqme `1. moqalaqe avTandil riJamaZe saqarTvelos

parlamentis winaaRmdeg; 2. moqalaqe neli mumlaZe saqarTvelos par-

lamentis winaaRmdeg~, N2/6/205,232, 3 ivlisi, 2003 weli.

457 l. vildhaberi, adamianis ufleba: rogor unda icavdes mas strasbur-

gisa da erovnuli sasamarTloebi, Jurnali `adamiani da konstitu-

cia~, N1, 2002 weli, gv. 63. 



6.1. precedentuli samarTlis gamoyeneba

saqarTvelos sasamarTloebis mier qveynis

kanonmdeblobaSi arsebuli xarvezebis 

aRmosafxvrelad

adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyeneba saqarTvelos sasamarTloebis

mier mniSvnelovania ara mxolod moqmedi kanonmdeblobis

swori gamoyenebisaTvis, aramed saqarTvelos kanonmdeblo-

baSi arsebuli samarTlebrivi xarvezebis aRmosafxvrelad. 

amis sailustraciod SeiZleba moyvanil iqnes magali-

Ti, romelic dakavSirebulia sxva saxelmwifosaTvis pirTa

gadacemis maregulirebel saqarTvelos kanonmdeblobas-

Tan.

saqarTvelos sisxlis samarTlis kodeqsis me-6 muxlis

me-3 nawiliT, `ar SeiZleba sxva saxelmwifos gadaeces Semo-

xiznuli, danaSaulis Camdeni piri, romelsac devnian poli-

tikuri mrwamsisaTvis, agreTve is, vinc Caidina qmedeba, ro-

melic saqarTvelos kanonmdeblobiT danaSaulad ar iT-

vleba, an Tu Cadenili danaSaulisaTvis sikvdiliT dasjaa

dawesebuli im saxelmwifoSi, romelic gadacemas moiTxovs.

[...].~ 

aseve aRsaniSnavia, rom sisxlis samarTlis kodeqsis me-

6 muxlis me-2 nawiliT, `danaSaulis Camdeni ucxo qveynis

moqalaqe, agreTve moqalaqeobis armqone piri, romlebic

saqarTvelos teritoriaze imyofebian, saqarTvelos saer-

TaSoriso xelSekrulebis Sesabamisad sisxlissamarTleb-

riv pasuxisgebaSi misacemad an sasjelis mosaxdelad SeiZ-

leba gadaecnen sxva saxelmwifos.~ es debuleba pirdapir

miuTiTebs, rom aseTi gadacema ganxorcieldeba, Tu igi

gaTvaliswinebulia saqarTvelos saerTaSoriso xelSekru-

lebiT. 

zemoaRniSnulis gaTvaliswinebiT, mizanSewonilia

adamianis uflebaTa dacvis im standartebis ganxilva, rom-

lebic Camoayaliba adamianis uflebaTa evropulma sasamar-

Tlom pirTa eqstradiciis sakiTxze. 

adamianis uflebaTa evropulma sasamarTlom ganixila

saqme – zoeringi gaerTianebuli samefos winaaRmdeg (Soe-
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ring v. the United Kingdom).458 zoeringma, romelic germaniis

moqalaqe iyo, 1985 wlis 30 marts Caidina Tavisi megobari

gogonas mSoblebis mkvleloba amerikis SeerTebuli State-

bis virjiniis StatSi. mkvlelobis Semdeg zoeringi da misi

megobari gogona miimalnen. mogvianebiT isini daakaves in-

glisSi. zoeringis dakavebis Semdeg amerikis SeerTebuli

Statebis mTavrobam gaerTianebuli samefosagan moiTxova

misi eqstradicia, am saxelmwifoebs Soris moqmedi xelSek-

rulebis Tanaxmad. sirTuleebi eqstradiciis mimarT war-

moiSva imasTan dakavSirebiT, rom zoerings, rogorc dana-

Saulis mTavar Semsrulebels, emuqreboda sikvdiliT das-

ja aSS-Si, inglisSi ki sasjelis es forma gauqmebuli iyo.459

zoeringma Seitana ganacxadi adamianis uflebaTa evro-

pul komisiaSi.460 igi amtkicebda, rom didi albaToba iyo

mis mimarT sasikvdilo ganaCenis gamotanisa aSS-isaTvis mi-

si gadacemis SemTxvevaSi. man aseve aRniSna, rom gadacemis

SemTxvevaSi igi ganicdida `sikvdilmisjilTa saknis sin-

droms~, ris gamoc daeqvemdebareboda arahumanur da damam-

cirebel mopyrobasa da sasjels, rac ikrZaleba evropuli

konvenciis me-3 muxliT.461

xazgasmiT unda aRiniSnos, zoeringi ar moiTxovda eq-

stradiciis Sesaxeb brZanebis gauqmebas im mizeziT, rom mis

mimarT SeiZleboda gamotanili yofiliyo sasikvdilo gana-

Ceni, radgan evropuli konvenciis me-3 muxliT sikvdiliT

dasja ar ganixileba wamebad an arahumanur mopyrobad, ara-

med moiTxovda eqstradicis Sesaxeb brZanebis gauqmebas im

mizeziT, rom, Tu mis mimarT gamotanili iqneboda sasikvdi-

lo ganaCeni, romlis aRsrulebas virjiniis StatSi didi

218

458 1989 wlis 7 ivlisi, Series A, no. 161; aseve ix. A. Mowbray, Cases and
Materials on the European Convention on Human Rights, 2001, 113-124.

459 R. Lillich, Towards the Harmonization of International Human Rights Law, in:
Recht zwischen Umbruch und Bewahrung: Ferstschrift für Rudolf Bernhardt,
1995, 466.

460 rogorc ukve aRiniSna, evropuli konvenciis sazedamxedvelo sis-

temis reformamde, romelic 1998 wels dasrulda, ganacxadis

dasaSvebobas ixilavda adamianis uflebaTa evropuli komisia,

romelic iRebda individualur ganacxadebs.

461 `sikvdilmisjilTa saknis sindromi~ evropulma sasamarTlom aRwera,

rogorc iseTi garemoebebis erToblioba, romelSic aRmoCndeboda

ganmcxadebeli, Tu mas miusjidnen sikvdiliT dasjas virjiniis

StatisaTvis gadacemis SemTxvevaSi, sadac igi unda warmdgariyo

sasamarTlos winaSe damamZimebel garemoebaSi mkvlelobis

braldebiT. ix. 1989 wlis 7 ivlisi, Series A, no. 161, 81-e punqti.



dro dasWirdeboda, igi ganaCenis aRsrulebis molodinis

xangrZlivi drois gamo ganicdida `sikvdilmisjilTa sak-

nis sindroms~, riTac daeqvemdebareboda arahumanur da da-

mamcirebel mopyrobasa da sasjels.

Tavis mxriv, gaerTianebuli samefos mTavroba amtki-

cebda: konvenciis me-3 muxli ar unda ganimartos ise, rom

daakisros konvenciis monawile saxelmwifos pasuxismgeb-

loba im moqmedebisaTvis, romelic xdeba misi iurisdiqciis

farglebs gareT. gaerTianebuli samefos poziciiT, eq-

stradicia ar iwvevs piris gamcemi saxelmwifos pasuxis-

mgeblobas arahumanuri da damamcirebeli mopyrobisa da

sasjelisaTvis, romelsac es piri SeiZleba daeqvemdebaros

gamcemi saxelmwifos iurisdiqciis farglebs gareT. 

am saqmeze evropulma sasamarTlom ganacxada Semdegi:

`pasuxgasacemia kiTxva, iwvevs Tu ara konvenciis me-3

muxli monawile saxelmwifos pasuxismgeblobas im piris eq-

stradicia sxva saxelmwifoSi, sadac igi gaxdeba an SeiZle-

ba gaxdes wamebis, arahumanuri, damamcirebeli mopyrobis an

sasjelis msxverpli. [...] saeWvoa, rom konvenciis ZiriTad

faseulobebs, sakuTriv `politikuri tradiciebis, idea-

lebis, Tavisuflebisa da samarTlis uzenaesobis saerTo

memkvidreobas~, romelzec uTiTebs konvenciis preambula,

Seesatyvisebodes is, rom monawile saxelmwifoebma gadas-

cen piri sxva saxelmwifos, Tu arsebobs sakmarisi safuZve-

li varaudisaTvis, rom igi SeiZleba daeqvemdebaros wame-

bas, rogori sastikic ar unda iyos mis mier Cadenili dana-

Sauli. aseT garemoebaSi eqstradicia, miuxedavad imisa,

rom amaze pirdapir ar aris miTiTebuli me-3 muxlis mokle

da zogad formulirebaSi, aSkarad winaaRmdegobrivi iqne-

boda am muxlis suliskveTebasa da SinaarsTan da, sasamar-

Tlos azriT, es nagulisxmevi valdebuleba gadacemisagan

Tavis Sekavebis Sesaxeb aseve vrceldeba im SemTxvevebze,

rodesac piri im saxelmwifoSi, romelsac gadaecema, aRmoC-

ndeba realuri riskis winaSe, gaxdes mocemuli muxliT ak-

rZaluli arahumanuri, damamcirebeli mopyrobis an sasje-

lis msxverpli.~462

evropuli sasamarTlos xsenebuli gadawyvetilebis mi-

xedviT, evropuli konvenciis monawile saxelmwifoebs ek-

rZalebaT piris sxva saxelmwifosaTvis gadacema, Tu arse-
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462 1989 wlis 7 ivlisi, Series A, no. 161, 88-e punqti.



bobs sakmarisi safuZveli varaudisaTvis, rom es piri SeiZ-

leba daeqvemdebaros wamebas, arahumanur, damamcirebel

mopyrobas an sasjels.463

saqarTvelos sisxlis samarTlis kodeqsis me-6 muxlis

me-3 nawilisa da evropuli konvenciis me-3 muxlis mokle mi-

moxilvis Sedegad SeiZleba gakeTdes Semdegi daskvna:

Tu saqarTvelos sasamarTlom ar gamoiyena evropuli

sasamarTlos precedentuli samarTali, igi, savaraudod,

ver daaskvnis, rom, erTi mxriv, saqarTvelos kanonmdeblo-

ba, da, meore mxriv, evropuli konvencia da misi preceden-

tuli samarTali gansxvavebul pirobebs adgens piris gada-

cemaze uaris gacxadebis samarTlebriv safuZvelTan dakav-

SirebiT. saqarTvelos sasamarTlo, savaraudod, verc war-

moidgens, rom evropuli konvenciis me-3 muxli SeiZleba ad-

gendes raime moTxovnas eqstradiciasTan dakavSirebiT,

kerZod imas, rom erovnulma sasamarTlom, misTvis saCiv-

riT mimarTvis SemTxvevaSi, unda gaauqmos brZaneba piris

eqstradiciis Sesaxeb, Tu arsebobs sakmarisi safuZveli va-

raudisaTvis, rom es piri gadasacem saxelmwifoSi SeiZleba

daeqvemdebaros wamebas, arahumanur an damamcirebel mop-

yrobas an sasjels. 

SeiZleba gamoiTqvas eWvi: im SemTxvevaSic ki, Tu arse-

bobs sakmarisi safuZveli varaudisaTvis, rom es piri gada-

sacem saxelmwifoSi SeiZleba daeqvemdebaros wamebas, ara-

humanur an damamcirebel mopyrobas an sasjels, saqarTve-

los sasamarTlo ar gaauqmebs brZanebas eqstradiciis Sesa-

xeb, radgan am safuZvliT sxva saxelmwifosaTvis uaris gac-

xadebis safuZveli gaTvaliswinebuli ar aris saqarTvelos

sisxlis samarTlis kodeqsis me-6 muxlis me-3 nawiliT. amis

Sedegi iqneba is, rom saxelmwifo, romelmac gadasca es pi-

ri, daarRvevs evropuli konvenciis me-3 muxls.464 niSan-

doblivia, rom aseT SemTxvevaSi ara aqvs mniSvneloba imas,
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463 J. Frowein, The European Convention on Human Rights as the Public Order of
Europe, in: Collected Courses of the Academy of European Law, 1990, vol. I(2)
1992, 316-317; aseve ix. M. O’Boyle, Extradition and Expulsion under the
European Convention on Human Rights: Reflection on the Soering Case, in:
Human Rights and Constitutional Law, Essays in Honour of Brian Walsh, J.
O’Reilly (Ed.), 1992, 93.

464 A. Morawa & C. Schreuer, The Role of Domestic Courts in the Enforcement
of International Human Rights-A View from Austria, in: Enforcing
International Human Rights in Domestic Courts, B. Conforti & F. Francioni
(Eds.), 1997, 181.



aris Tu ara meore saxelmwifo, romelsac gadaecema piri,

evropuli konvenciis monawile.465

amitomac saqarTvelos sasamarTlos winaSe aseTi saq-

mis arsebobis SemTxvevaSi man, sisxlis samarTlis kodeq-

sTan da evropul konvenciasTan erTad, unda gamoiyenos ev-

ropuli sasamarTlos precedentuli samarTali da mis mi-

xedviT ganmartos sisxlis samarTlis kodeqsi. es saSuale-

bas miscems sasamarTlos, Seafasos kodeqsiT, konvenciiTa

da evropuli sasamarTlos precedentuli samarTliT dad-

genili safuZvlebi eqstradiciaze uaris gacxadebis Sesa-

xeb da miiRos iseTi gadawyvetileba, romelic ar daarRvevs

evropuli konvenciiT dadgenil adamianis uflebaTa dac-

vis standartebs.

am mokle mimoxilvidan naTelia, rom adamianis ufleba-

Ta evropuli sasamarTlos precedentuli samarTlis gamo-

yenebiT saqarTvelos sasamarTloebs SeuZliaT mniSvnelo-

vani wvlilis Setana saqarTvelos kanonmdeblobaSi arsebu-

li samarTlebrivi xarvezebis aRmofxvraSi.
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465 B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts in
the Enforcement of International Human Rights, in: Enforcing International
Human Rights in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 99.
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7. adamianis uflebaTa 

evropuli konvenciis 

ganmartebis principebi

7.1. Sesavali

samarTlis normaTa ganmarteba rTuli da winaaRmde-

gobrivi procesia. gamonaklisi arc saerTaSoriso samar-

Tlis, maT Soris saerTaSoriso xelSekrulebis, normebia.

erT-erTi mecnieris azriT, saerTaSoriso xelSekrulebis

ganmarteba ufro xelovnebaa, vidre procedura, romlis

meSveobiTac gamoiyeneba samarTlis normebi.466

rogorc aRiniSna, adamianis uflebaTa evropuli konven-

cia gaxda saqarTvelos kanonmdeblobis nawili, Sidasaxelmwi-

foebrivi samarTlis wyaro, romelic SeiZleba sasamarTloeb-

ma gamoiyenon, rogorc saqmis gadawyvetis samarTlebrivi sa-

fuZveli. am garemoebis gaTvaliswinebiT, mniSvnelovania, rom

saqarTvelos sasamarTloebma adamianis uflebaTa evropuli

konvenciis debulebebi ganmarton im principebis safuZvelze,

romlebic Camoyalibebulia rogorc zogadad saerTaSoriso

samarTliT, ise adamianis uflebaTa evropuli sasamarTlos

mier. Tu saqarTvelos sasamarTloebma adamianis uflebaTa

evropuli konvencia imave principebiT ar ganmartes, romleb-

sac iyenebs adamianis uflebaTa evropuli sasamarTlo, Zalze

466 R. Bernhardt, Thoughts on the Interpretation of Human-Rights Treaties, in:
Protecting Human Rights: The European Dimension, Studies in Honour of G.
Wiarda, F. Metscher & H. Petzold (Eds.), 1988, 65.



didi iqneba imis albaToba, rom evropuli konvenciiT gaTva-

liswinebuli adamianis uflebaTa debulebebi ufro SezRud-

viTad ganimartos erovnul doneze, ris Sedegadac fizikuri

da iuridiuli pirebi srulad ver isargebleben im uflebe-

biT, romlebic maT evropuli konvenciiT eniWebaT.

zemoaRniSnulis gaTvaliswinebiT, naSromis am nawilSi

ganixileba rogorc saerTaSoriso samarTliT dadgenili

saerTaSoriso xelSekrulebaTa normebis ganmartebis zo-

gadi principebi, ise is wesebi, romlebsac iyenebs adamianis

uflebaTa evropuli sasamarTlo evropuli konvenciis gan-

martebisaTvis. aseve mimoixileba evropul saxelmwifoTa

praqtika adamianis uflebaTa saerTaSoriso xelSekrule-

bebis ganmartebasTan dakavSirebiT. am analizis safuZvel-

ze gakeTdeba ramdenime daskvna saqarTvelos sasamarTloe-

bis mier adamianis uflebaTa evropuli konvenciis ganmar-

tebis praqtikis srulyofasTan dakavSirebiT. 

7.2. saerTaSoriso xelSekrulebaTa 

normebis ganmartebis 

zogadi principebi

saerTaSoriso xelSekrulebaTa, maT Soris adamianis

uflebaTa evropuli konvenciis, ganmartebisaTvis amosava-

li wertilia `saerTaSoriso saxelSekrulebo samarTlis

Sesaxeb~ venis 1969 wlis konvenciis 31-e-33-e muxlebi, rom-

lebic gansazRvravs saerTaSoriso xelSekrulebaTa gan-

martebis zogad wesebs.467

formalur-iuridiuli TvalsazrisiT, venis konvenci-

is moqmedeba ar vrceldeba adamianis uflebaTa evropul

konvenciaze, radgan es ukanaskneli ufro adrea miRebuli

(1950 w.), vidre venis konvencia (1969 weli).468 miuxedavad

amisa, adamianis uflebaTa evropulma sasamarTlom aRiara,
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467 venis konvenciis qarTulenovani araoficialuri teqsti ix.: k. korke-

lia, saerTaSoriso xelSekruleba saerTaSoriso da Sidasaxelmwifo-

ebriv samarTalSi, Tbilisi, 1998 weli, gv. 268.

468 venis konvenciis me-4 muxlis Tanaxmad, konvencias ara aqvs

ukuqceviTi Zala.



rom venis konvenciis 31-e-33-e muxlebi asaxavs saerTaSori-

so CveulebiTi samarTlis normebs saerTaSoriso xelSek-

rulebis normaTa ganmartebasTan dakavSirebiT, ris gamoc

evropuli sasamarTlo evropuli konvenciis ganmartebisas

ixelmZRvanelebs venis konvenciis debulebebiT.469

adamianis uflebaTa evropuli konvenciis ganmarte-

basTan dakavSirebiT gansakuTrebiT mniSvnelovania venis

konvenciis 31-e muxlis pirveli punqti, romlis Tanaxmad:

`xelSekruleba unda ganimartos keTilsindisierad, Cveu-

lebrivi mniSvnelobis Sesabamisad, romelic unda mieces

xelSekrulebis terminebs maT konteqstSi, agreTve xelSek-

rulebis obieqtisa da miznis gaTvaliswinebiT.~

venis konvenciis 31-e muxlis pirveli punqti pirdapir

adgens, rom xelSekrulebis ganmartebisas yuradReba unda

gamaxvildes xelSekrulebis obieqtsa da mizanze.470 aqedan

gamomdinareobs, rom evropuli konvenciis debulebebi un-

da ganimartos misi obieqtisa da miznis gaTvaliswinebiT.471

evropuli konvenciis obieqti da mizania `adamianis ufle-

baTa da TavisuflebaTa dacva da maTi Semdgomi realiza-

cia~ `efeqtiani politikuri demokratiisa~ da `samarTlis

uzenaesobis~ safuZvelze.472 evropuli konvenciis debule-

baTa ganmarteba misi obieqtisa da miznis gaTvaliswinebiT

moiTxovs konvenciis teqstis mimarT ufro SemoqmedebiT

midgomas, vidre mxolod ama Tu im terminis mniSvnelobis

dadgenas leqsikonis meSveobiT.473
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469 golderi gaerTianebuli samefos winaaRmdeg (Golder v. the United

Kingdom), 1975 wlis 21 Tebervali, Series A, no. 35, 29-e, 30-e, 34-e-36-e pun-

qtebi; jonstoni da sxvebi irlandiis winaaRmdeg (Johnston and Others v.

the United Kingdom), 1986 wlis 18 dekemberi, Series A, no. 112, 51-e-52-e

punqtebi; bankoviCi da sxvebi natos wevri saxelmwifoebis winaaRmdeg

(Bankovic and Others v. NATO Member States), 2001 wlis 12 dekembris

gadawyvetileba, 55-e punqti; aseve ix. J. Merrils, The Development of
International Law by the European Court of Human Rights, 1993, 69-70.

470 P. van Dijk & G. van Hoof, Theory and Practice of the European Convention on
Human Rights, 1998, 72.

471 preto da sxvebi italiis winaaRmdeg (Pretto and Others v. Italy), 1983 wlis 8

dekemberi, Series A, no. 71, 26-e punqti; aqseni germaniis winaaRmdeg

(Axen v. Germany), 1983 wlis 8 dekemberi, Series A, no. 72, 31-e punqti;

aseve ix. R. Bernhardt, Thoughts on the Interpretation of Human-Rights Treaties,
in: Protecting Human Rights: The European Dimension, Studies in Honour of G.
Wiarda, F. Matscher & H. Petzold (Eds.), 1988, 65-66.

472 ix. evropuli konvenciis preambulis me-4-me-6 punqtebi.

473 J. Merrils, The Development of International Law by the European Court of
Human Rights, 1993, 76.



adamianis uflebaTa evropuli konvencia unda ganimar-

tos imgvarad, rom uzrunvelyofil iqnes adamianis ufle-

baTa efeqtiani dacva. Tavis erT-erT saqmesTan dakavSire-

biT adamianis uflebaTa evropulma sasamarTlom jer kidev

70-ian wlebSi ganacxada, rom aucilebelia konvenciis iseTi

ganmarteba, rac yvelaze adekvaturad uzrunvelyofs kon-

venciis miznis miRwevasa da xelSekrulebis obieqtis rea-

lizebas, da ara iseTi, romelic maqsimalurad SezRudavs

saxelmwifoTa mier aRebul valdebulebebs.474

7.3. adamianis uflebaTa evropuli 

sasamarTlos mier Camoyalibebuli

ganmartebis principebi

1969 wlis venis konvenciiT gaTvaliswinebuli zogadi

wesebis garda, ra principebiT xelmZRvanelobs adamianis

uflebaTa evropuli sasamarTlo evropuli konvenciis gan-

martebisas?

SeiZleba gamoiyos ramdenime principi, romelTa sa-

fuZvelze evropuli sasamarTlo ganmartavs evropuli

konvenciis debulebebs:

a) evoluciuri (dinamikuri) ganmartebis principi;

b) avtonomiuri ganmartebis principi;

g) efeqtiani ganmartebis principi;

d) proporciulobis (Tanazomierebis) principi;

e) Tavisufali Sefasebis farglebis doqtrina;

7.3.1. evoluciuri (dinamikuri) 

ganmartebis principi

erT-erTi yvelaze mniSvnelovani principi, romelsac

iyenebs adamianis uflebaTa evropuli sasamarTlo evropu-
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474 vemhofi germaniis winaaRmdeg (Wemhoff v. Germany), 1968 wlis 27 ivnisi,

Series A, no. 7, me-8 punqti; eiri irlandiis winaaRmdeg (Airey v. Ireland), 1979

wlis 9 oqtomberi, Series A, no. 32, 24-e punqti; artiko italiis

winaaRmdeg (Artico v. Italy), 1980 wlis 13 maisi, Series A, no. 37, 33-e punqti.



li konvenciis debulebaTa ganmartebisas, evoluciuri (di-

namikuri) ganmartebaa. rogorc ukve aRiniSna, adamianis uf-

lebaTa evropulma sasamarTlom da evropulma komisiam

konvencia aRiara „cocxal~ dokumentad, rac imas niSnavs,

rom misi debulebebi unda ganimartos sazogadoebrivi cno-

bierebis Secvlisa da ganviTarebis kvaldakval. 

ganmartebis am principis Tanaxmad, konvenciaSi gamoye-

nebuli koncefciebi unda iqnes gagebuli evropuli sazo-

gadoebis dRevandeli cnobierebisa da ganviTarebis gaTva-

liswinebiT da ara konvenciis SemuSavebis dros, xuTi aTeu-

li wlis win, arsebulis mixedviT.475 droTa ganmavlobaSi

evropuli sazogadoebis cnobierebis Secvlam gavlena mo-

axdina sazogadoebriv Rirebulebebze, maT Soris zneobis

sakiTxebze da amitomac am cvlilebaTa gaTvaliswinebiT

unda ganimartos evropuli konvenciis debulebebi.476

evropuli sazogadoebis dRevandeli cnobierebisa da

ganviTarebis gaTvaliswinebiT, evropuli konvenciis gan-

marteba pirdapir gavlenas axdens saerTaSoriso xelSekru-

lebaTa debulebebis ganmartebis zogad wesebze, romlebic

Camoyalibebulia venis konvenciaSi. konvenciis 32-e muxliT

saerTaSoriso xelSekrulebis mosamzadebeli masalebi (tra-
vaux préparatoires) SeiZleba gamoyenebul iqnes rogorc xel-

Sekrulebis ganmartebis damxmare saSualeba.477 Tu mosamza-

debeli masalebis roli, rogorc mxareTa ganzraxvis dadge-

nis saSualeba, mniSvnelovania normebis ganmartebisaTvis

zogadad saerTaSoriso xelSekrulebaTa mimarT, adamianis

uflebaTa evropuli konvenciis debulebebis evoluciuri

(dinamikuri) ganmartebis gaTvaliswinebiT, xsenebuli dam-

xmare saSualebis roli Zalian mcirea.478 vinaidan evropul-
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ma sasamarTlom daadgina, rom konvencia unda ganimartos

dinamikurad, istoriuli (maT Soris mosamzadebeli masa-

lebis gamoyenebiT) ganmartebis mniSvneloba evropul kon-

venciasTan dakavSirebiT kargavs aqtualobas. amitom kon-

venciis dinamikuri ganmartebis gamo, gansakuTrebuli

sifrTxilea saWiro konvenciis mosamzadebeli masalebis

gamoyenebasTan dakavSirebiT.479

adamianis uflebaTa evropuli sasamarTlos mier ev-

ropuli konvenciis dinamikuri ganmartebis sailustraci-

od SeiZleba evropuli sasamarTlos ramdenime preceden-

tis moSvelieba. 

Tavis erT-erT saqmeze – Taireri gaerTianebuli same-

fos winaaRmdeg (Tyrer v. the United Kingdom) (1978 w.), rome-

lic exeboda gaerTianebuli samefos zogierT nawilSi, ker-

Zod, menis kunZulze arasrulwlovanTa mimarT im droisaT-

vis SemorCenili sasjelis iseT formas, rogoricaa gawkep-

vla, – evropulma sasamarTlom ganacxada, rom „konvencia

cocxali dokumentia, romelic [...] unda ganimartos dRevan-

deli pirobebis gaTvaliswinebiT.“480 iqve evropulma sasa-

marTlom miuTiTa, rom: „ar SeiZleboda, sasamarTloze gav-

lena ar moexdina am dargSi evropis sabWos wevri saxelmwi-

foebis sisxlissamarTlebrivi politikis ganviTarebasa da

sayovelTaod aRiarebul standartebs.“481 am saqmesTan da-

kavSirebiT, evropulma sasamarTlom CaTvala, rom sxeu-

lebrivi sasjeli (gawkepvla) aris damamcirebeli mopyroba,

rac ikrZaleba adamianis uflebaTa evropuli konvenciis

me-3 muxliT.482

saqme – marqsi belgiis winaaRmdeg (Marckx v. Belgium)

(1979 w.) – exeboda belgiis kanonmdeblobiT gaTvaliswine-

bul SezRudvebs ukanono qorwinebis Sedegad dabadebuli

bavSvis uflebriv mdgomareobasTan dakavSirebiT (kanoni-

eri qorwinebis Sedegad dabadebul bavSvTan SedarebiT).

am saqmeze evropuli sasamarTlos gancxadebiT, 50-ian

wlebSi gansxvaveba kanonieri da ukanono qorwinebis Sede-

gad dabadebuli bavSvebis statusTan dakavSirebiT dasaS-

vebi iyo mraval evropul saxelmwifoSi, magram miuTiTa,
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479 F. Jacobs & R. White, The European Convention on Human Rights, 1996, 33.
480 1978 wlis 25 Tebervali, Series A, no. 26, 31-e punqti.
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482 J. Merrils, The Development of International Law by the European Court of
Human Rights, 1993, 79-80.



rom adamianis uflebaTa evropuli konvenciis me-8 muxli

(piradi da ojaxuri cxovrebis pativiscemis ufleba) unda

ganimartos dRevandeli mdgomareobis gaTvaliswinebiT,

rac gamoixata am sakiTxze saxelmwifoTa kanonmdeblobaSi

asaxuli Secvlili midgomebiT. evropuli sasamarTlos

azriT, 50-iani wlebis Semdeg evropul saxelmwifoTa mid-

goma kanonieri da ukanono qorwinebis Sedegad dabadebu-

li bavSvebis statusTan dakavSirebiT Seicvala da daadgi-

na, rom amJamad aseTi gansxvaveba ewinaaRmdegeba konvenci-

is me-8 muxls.483

saqmeze – dadjeni gaerTianebuli samefos winaaRmdeg

(Dudgeon v. the United Kingdom) (1981 w.), romelic exeboda

homoseqsualur urTierTobas srulwlovan mamakacebs So-

ris, rac gaerTianebuli samefos kanonmdeblobiT sis-

xlissamarTlebriv pasuxismgeblobas iTvaliswinebda, –

adamianis uflebaTa evropulma sasamarTlom ganacxada,

rom am kanonmdeblobis miRebis periodTan SedarebiT, ax-

la homoseqsualizmis sakiTxis gageba Seicvala mis mimarT

mzardi SemwynareblobiT. sasamarTlom aseve aRniSna, rom

evropis sabWos wevri saxelmwifoebis did umravlesobaSi

aRar aris aucilebeli da adekvaturi, aseTi aqtebisaTvis

gaTvaliswinebul iqnes sisxlissamarTlebrivi pasuxis-

mgebloba. man aseve miuTiTa, rom igi ver ugulebelyofs im

umniSvnelovanes cvlilebebs, romlebic ganicada evropis

sabWos wevr saxelmwifoTa erovnulma kanonmdeblobam am

sakiTxis mimarT.484

adamianis uflebaTa evropuli konvenciis debulebaTa

ganmarteba drois sxvadasxva monakveTSi naTels hfens sa-

zogadoebrivi cnobierebis Secvlis dinamikasa da im Sina-

arss, romlis safuZvelzec daculia pirTa uflebebi. 

7.3.2. avtonomiuri ganmartebis principi

adamianis uflebaTa evropuli sasamarTlo evropuli

konvenciiT gaTvaliswinebul principebsa da samarTlebriv

terminebs avtonomiuri mniSvnelobiT ganmartavs. maTi gan-

marteba SeiZleba ar emTxveodes im mniSvnelobas, romelic
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483 1979 wlis 13 ivlisi, Series A, no. 31, 41-e punqti. 
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am principebsa da terminebs eniWebaT saxelmwifos erovnu-

li kanonmdeblobiT.485

vinaidan evropul konvenciasa da mis oqmebSi gamoyene-

buli mravali principi da samarTlebrivi termini kargad

nacnobia erovnuli sasamarTloebisaTvis, savsebiT gasage-

bia sasamarTlo saqmeebis ganxilvisas erovnuli sasamar-

Tloebis mier am principebisa da samarTlebrivi terminebi-

saTvis im mniSvnelobis miniWebis cduneba, ra mniSvnelobi-

Tac gaigeba isini erovnuli kanonmdeblobiT.486 aseTi cdu-

nebis miuxedavad, konvenciiT gaTvaliswinebuli principe-

bisa da samarTlebrivi terminebis ganmarteba erovnuli

„mniSvnelobiT“ arasworia, radgan adamianis uflebaTa ev-

ropuli konvencia miRebulia evropis ara erTi romelime

saxelmwifosaTvis, aramed gansxvavebuli samarTlebrivi

sistemebisa da tradiciebis mqone evropis yvela saxelmwi-

fosaTvis.487

Tu es principebi da terminebi ar ganimarta avtonomi-

uri mniSvnelobiT, maSin isini unda ganimarton im mniSvne-

lobiT, romlebic maT eniWebaT saxelmwifoTa erovnuli ka-

nonmdeblobiT. erovnuli kanonmdeblobiT am principebisa

da samarTlebrivi terminebisaTvis miniWebuli mniSvnelo-

biT ganmarteba, savaraudod, gamoiwvevs maT gansxvavebul

ganmartebas. magaliTad, avtonomiuri mniSvnelobiT kon-

venciis principebisa da terminebis ganmartebis gareSe

„sisxlissamarTlebriv braldebas“, „samoqalaqo uflebeb-

sa da valdebulebebs“, „pirad da ojaxur cxovrebas~,488

„sacxovrebels~, „mimoweras~, „damoukidebel da miukerZoe-

bel sasamarTlos“ sxvadasxva monawile saxelmwifoSi gan-

sxvavebuli mniSvneloba mieniWeba, rac SeuZlebels gaxdis

yvela saxelmwifosaTvis konvenciiT gaTvaliswinebul ada-

mianis uflebaTa saerTo standartis dadgenasa da dac-
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vas.489 aman ganapiroba konvenciiT gaTvaliswinebuli prin-

cipebisa da terminebis avtonomiuri mniSvnelobiT ganmar-

tebis aucilebloba.490

aRniSnulis sailustraciod SeiZleba moviyvanoT adamia-

nis uflebaTa evropuli sasamarTlos mier ganxiluli saqme –

enxeli niderlandebis winaaRmdeg (Engel v. Netherlands) (1976

w.),491 romelic exeboda niderlandebis SeiaraRebuli jarebis

samxedro mosamsaxureTaTvis samxedro disciplinis darRve-

vis gamo sxvadasxva sasjelis Sefardebas. mosarCeleni amtki-

cebdnen, rom samarTalwarmoeba maT winaaRmdeg ganxorcielda

evropuli konvenciis me-6 muxlis (samarTliani sasamarTlo

ganxilvis ufleba) darRveviT, romelic adgens procesualur

moTxovnebs „sisxlissamarTlebriv braldebasTan“ dakavSire-

buli saqmeebis mimarT. evropuli sasamarTlos winaSe wamoiWra

sakiTxi: vrceldeba Tu ara evropuli konvenciis me-6 muxli

disciplinur samarTaldarRvevebze? niderlandebis kanon-

mdeblobiT, aseTi samarTaldarRveva ganekuTvneba discipli-

nurs da ara sisxlissamarTlebrivs, magram, rogorc man aRniS-

na, evropuli sasamarTlosaTvis aucilebeli iyo imis dadgena,

aqvs Tu ara gadamwyveti mniSvneloba, evropuli konvenciis

TvalsazrisiT, saxelmwifos mier samarTaldarRvevis klasi-

ficirebas disciplinurad an sisxlissamarTlebrivad.492

evropulma sasamarTlom, vinaidan CaTvala, rom `sis-

xlissamarTlebrivi braldeba~ avtonomiurad ganemarta,

ganacxada: „xelSemkvrel mxareebs rom SeeZloT TavianTi

SexedulebiT samarTaldarRvevis klasificireba discip-

linurad, nacvlad sisxlissamarTlebrivisa [...], me-6 da me-7

muxlebis ZiriTad debulebaTa moqmedeba daeqvemdebarebo-

da saxelmwifos suverenul nebas. aseT farTo uflebamosi-

lebas SeiZleba mohyves Sedegi, romelic SeuTavsebelia

konvenciis obieqtsa da mizanTan.“493

SeiZleba moviyvanoT adamianis uflebaTa evropuli

konvenciis avtonomiuri ganmartebis sxva magaliTic. evro-
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puli sasamarTlos avtonomiuri ganmartebiT, termini „sasa-

marTlo“, romelic moxseniebulia evropuli konvenciis me-5

da me-6 muxlebSi, SeiZleba ar emTxveodes am terminis mniS-

vnelobas erovnuli kanonmdeblobis mixedviT. Tavis erT-

erT saqmeSi adamianis uflebaTa evropulma sasamarTlom ga-

nacxada, rom termini „sasamarTlo“, romelic moxseniebulia

konvenciis me-5 da me-6 muxlebSi, ar aris maincdamainc „kla-

sikuri saxis sasamarTlo, romelic integrirebulia qveynis

sasamarTlo sistemaSi“.494 evropulma sasamarTlom daadgi-

na, rom imisaTvis, raTa organo CaiTvalos „sasamarTlod“ ev-

ropuli konvenciis mniSvnelobiT, igi ara mxolod unda xasi-

aTdebodes saerTo ZiriTadi niSnebiT, romelTagan gansa-

kuTrebiT mniSvnelovania damoukidebloba aRmasrulebeli

xelisuflebisa da procesis mxareebisagan, aramed aseve unda

iTvaliswinebdes procesualur garantiebs.495

radgan evropuli sasamarTlo evropuli konvenciis

ama Tu im principsa da termins avtonomiuri mniSvnelobiT

ganmartavs, aucilebelia, erovnulma sasamarTlom am prin-

cipisa Tu terminis mniSvnelobis dasadgenad gamoiyenos

adamianis uflebaTa evropuli sasamarTlos precedentuli

samarTali. Tu erovnulma sasamarTlom ar gaiTvaliswina

evropuli sasamarTlos precedentuli samarTali, man esa

Tu is ufleba SeiZleba ver daicvas im standartiT, rac

dadgenilia evropuli sasamarTlos precedentuli samar-

TliT, vinaidan erovnuli kanonmdeblobiT gaTvaliswine-

bul princips an termins erovnulma kanonmdebelma SeiZle-

ba gansxvavebuli, ufro SezRuduli mniSvneloba mianiWos,

vidre is, romelic mianiWa mas evropulma sasamarTlom. xse-

nebuli kidev erTxel adasturebs, rom konvenciis debule-

baTa swori ganmartebisaTvis erovnulma sasamarTloebma

unda gamoiyenon ara mxolod adamianis uflebaTa evropuli

konvenciis teqsti, aramed adamianis uflebaTa evropuli

sasamarTlos precedentuli samarTali.496
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aseve aRsaniSnavia, rom calkeul SemTxvevaSi adamianis

uflebaTa evropuli sasamarTlo samarTlebrivi terminebis

gamoyenebisas pirdapir eyrdnoba Sesabamisi saxelmwifos ka-

nons. magaliTad, Tavisuflebis aRkveTa pirisaTvis dasaSve-

bad rom CaiTvalos evropuli konvenciis me-5 muxlis (Tavi-

suflebisa da usafrTxoebis ufleba) Tanaxmad, Tavisufle-

bis aseTi aRkveTa unda ganxorcieldes kanoniT gansazRvru-

li proceduriT da dakaveba an dapatimreba marTlzomieri

unda iyos. aseve imis Sefasebisas, marTlzomieria Tu ara ada-

mianis uflebaTa SezRudva evropuli konvenciis me-8-me-11

muxlebis me-2 punqtebis safuZvelze, evropuli sasamarTlo

uSualod eyrdnoba saxelmwifos kanons. miuxedavad evropu-

li konvenciiT gaTvaliswinebuli zogadi miTiTebisa saxel-

mwifos kanonze, evropuli konvencia gansazRvravs „kanoni-

saTvis“ dadgenil moTxovnebs. evropuli sasamarTlos pre-

cedentuli samarTliT, saxelmwifos kanoni, imisaTvis, raTa

man daakmayofilos evropuli konvenciis moTxovna, unda iyos

xelmisawvdomi da ganWvretadi. evropuli sasamarTlos pre-

cedentuli samarTliT kanonis xelmisawvdomoba niSnavs mis

gamoqveynebas (mag., Sida (samsaxurebrivi) sargeblobis norma-

tiuli aqti ver CaiTvleba xelmisawvdomad). rac Seexeba kano-

nis ganWvretadobas, evropuli sasamarTlos precedentuli

samarTliT, kanoni rom aseTad CaiTvalos, igi unda iyos

`formulirebuli sakmarisi sicxadiT, rac moqalaqes miscems

SesaZleblobas, Seusabamos mas Tavisi moqmedeba: moqalaqes

unda SeeZlos [...] ganWvreta, Seqmnili garemoebebisaTvis go-

nivrul farglebSi, im Sedegebisa, romlebic aseT moqmedebas

SeiZleba mohyves.~497

7.3.3. efeqtiani ganmartebis principi

adamianis uflebaTa evropulma sasamarTlom Tavis ga-

dawyvetilebebSi araerTxel aRniSna, rom konvencia uzrun-

velyofs ara Teoriul da iluziur, aramed praqtikul da

efeqtian dacvas.498
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eiri irlandiis winaaRmdeg (Airey v. Ireland) evropuli kon-

venciis debulebaTa efeqtian ganmartebasTan dakavSirebiT

xSirad citirebadi saqmea.499 am saqmeSi adamianis uflebaTa

evropulma sasamarTlom ganixila sakiTxi imis Sesaxeb, hqonda

Tu ara ganmcxadebels (q-n eiris) sasamarTloSi Tavisi intere-

sebis efeqtiani dacvis ufleba ganqorwinebasTan dakavSire-

biT. ganmcxadebeli amtkicebda, rom sasamarTloSi mas ar war-

moadgenda advokati, radgan ar hqonda sakmarisi saxsrebi da

arc irlandiis iuridiuli daxmarebis sistema iTvaliswineb-

da daxmarebas samoqalaqo saqmeebze. mopasuxe (irlandiis

mTavroba) amtkicebda, rom ganmcxadebels araferi uSlida

xels, miemarTa sasamarTlosaTvis advokatis daxmarebis gare-

Se. adamianis uflebaTa evropulma sasamarTlom ar gaiziara

mopasuxis es argumenti da ganacxada, rom ararealisturia va-

raudi, TiTqos aseT sasamarTlo saqmeSi ganmcxadebels SeeZ-

los, efeqtianad daicvas Tavisi interesebi. sasamarTlom ga-

nacxada, rom `konvencia miznad isaxavs ara iseTi uflebebis

garantirebas, romlebic Teoriuli an iluziuria, aramed uf-

lebebisas, romlebic praqtikuli da efeqtiania.~500

miuxedavad imisa, rom adamianis uflebaTa evropuli

konvenciis me-6 muxli (samarTliani sasamarTlo ganxilvis

ufleba) ar iTvaliswinebs ufaso iuridiul daxmarebas sa-

moqalaqo saqmeebze (aseTi daxmareba gaTvaliswinebulia

konvenciis me-6 muxlis me-3 punqtis „g“ qvepunqtiT, rome-

lic sisxlis samarTlis saqmeebs exeba), evropulma sasamar-

Tlom daadgina, rom konvenciis me-6 muxli zogierT Sem-

TxvevaSi avaldebulebs saxelmwifos, uzrunvelyos piri

advokatis ufaso iuridiuli daxmarebiT, Tu igi aucilebe-

lia sasamarTlos efeqtiani xelmisawvdomobisaTvis (mag.,

proceduris an saqmis sirTulis gamo).501
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evropuli sasamarTlos mier konvenciis efeqtiani gan-

martebis sailustraciod SeiZleba aseve sxva magaliTis

moSvelieba. evropuli konvenciis me-6 muxlis me-3 punqtis

„g“ qvepunqtis Tanaxmad, yvelas, visac bralad edeba sis-

xlis samarTlis danaSaulis Cadena, aqvs ufleba, inter alia,

`daicvas Tavi piradad an mis mier arCeuli damcvelis meSve-

obiT, an, Tu mas ar aqvs sakmarisi saxsrebi iuridiuli dax-

marebis asanazRaureblad, mieces amis SesaZlebloba ufa-

sod, marTlmsajulebis interesebidan gamomdinare~. evro-

puli sasamarTlos mier ganxiluli saqme – artiko italiis

winaaRmdeg (Artico v. Italy) (1980 w.) – exeba italiis sakasacio

sasamarTlos mier, ganmcxadeblis TxovniT, misTvis advoka-

tis daniSvnas, raTa am ukanasknels warmoedgina ganmcxadeb-

lis interesebi sakasacio sasamarTloSi. am saqmeSi saxel-

mwifos mier daniSnul advokats janmrTelobis mdgomareo-

bam SeuSala xeli, raTa Seesrulebina dakisrebuli movale-

oba – daecva ganmcxadeblis interesebi sakasacio sasamar-

TloSi. janmrTelobis mdgomareobis gamo advokatma uari

ganacxada Tavisi klientis interesebis dacvaze. sxva advo-

katis daniSvnaze ganmcxadeblis araerTi Txovnis miuxeda-

vad, italiis sasamarTlom uari ganucxada mas adre daniS-

nuli advokatis Semcvlelze, ris Sedegadac ganmcxadebels

Tavad mouxda Tavisi interesebis dacva sasamarTloSi. 

adamianis uflebaTa evropul sasamarTloSi am saqmis

ganxilvisas ganmcxadebelma Tavisi uflebebis dasacavad

moiSvelia evropuli konvenciis me-6 muxlis me-3 punqtis

„g“ qvepunqti, razec italiis mTavrobam ganacxada, rom ita-

liam Seasrula konvenciidan gamomdinare valdebuleba,

rodesac ganmcxadebels dauniSna advokati da aranairi da-

matebiTi RonisZiebebis gatareba italias ar moeTxoveba

konvenciis mixedviT. kerZod, italiis mTavrobam aRniSna,

rom, radgan xelmeored advokatis daniSvna ar aris gaTva-

liswinebuli konvenciiT, saxelmwifos ar ekisreba ganmcxa-

deblisaTvis sxva advokatis daniSvnis valdebuleba.502

adamianis uflebaTa evropuli sasamarTlo ar daeTan-

xma italiis mTavrobis pozicias da ganacxada:

`sasamarTlo kidev erTxel aRniSnavs, rom konvencia

miznad isaxavs ara iseTi uflebebis garantirebas, romle-
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bic Teoriuli an iluziuria, aramed uflebebisas, romle-

bic praqtikuli da efeqtiania; es gansakuTrebiT exeba dac-

vis uflebas, romelsac mniSvnelovani adgili uWiravs de-

mokratiul sazogadoebaSi, iseve rogorc samarTliani sa-

samarTlo ganxilvis uflebas, saidanac gamomdinareobs

igi. [...] rogorc sworad aRniSnes komisiis wevrebma, me-6 mux-

lis me-3 punqtis „g“ qvepunqtSi saubaria `daxmarebaze~ da

ara `damcvelis daniSvnaze~. mxolod daniSvna ar uzrun-

velyofs efeqtian daxmarebas, radgan samarTlebrivi dax-

marebis aRmosaCenad daniSnuli advokati SeiZleba garda-

icvalos, seriozulad avad gaxdes, xangrZlivi drois gan-

mavlobaSi ar hqondes SesaZlebloba, ganaxorcielos dakis-

rebuli movaleoba, an Tavi aaridos am movaleobas. Tu xeli-

sufleba informirebulia aseTi mdgomareobis Sesaxeb, man

unda Secvalos advokati, an aiZulos igi, Seasrulos Tavisi

movaleoba. am qvepunqtis SezRudul ganmartebas saxelmwi-

fos mier mivyavarT Sedegebamde, romlebic aragonivruli

da SeuTavsebelia rogorc „g“ qvepunqtis formulirebas-

Tan, ise me-6 muxlTan mTlianobaSi, radgan bevr SemTxvevaSi

ufaso iuridiuli daxmareba SeiZleba gamousadegari aR-

moCndes.~503

adamianis uflebaTa evropuli konvenciis efeqtian

ganmartebas ukavSirdeba saxelmwifos pozitiuri valdebu-

leba, uzrunvelyos evropuli konvenciiT gaTvaliswinebu-

li uflebebi. imisaTvis, raTa saxelmwifom efeqtianad uz-

runvelyos yvela ufleba da Tavisufleba, romelnic gaT-

valiswinebulia evropuli konvenciiT, man ara mxolod ne-

gatiuri, aramed zogierT SemTxvevaSi pozitiuri RonisZie-

bebic unda gaataros am garantiebis uzrunvelsayofad. 

aseTi pozitiuri valdebulebis sailustraciod SeiZle-

ba moviSvelioT saqme – platforma `eqimebi sicocxlisaTvis~

avstriis winaaRmdeg (Plattform “Ärtzte für das Leben” v. Austria),

romelic exeba evropuli konvenciis me-11 muxliT gaTvalis-

winebul Sekrebis Tavisuflebas.504 evropulma sasamarTlom

am saqmeze daadgina, rom konvenciis me-11 muxliT gaTvaliswi-

nebuli uflebis efeqtiani ganxorcielebisaTvis ar aris sak-

marisi, saxelmwifom Tavi Seikavos demonstraciaSi Carevisa-
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gan. evropulma sasamarTlom me-11 muxliT gaTvaliswinebuli

ufleba ganmarta efeqtianobis principis safuZvelze da da-

adgina, rom saxelmwifos ekisreba valdebuleba, gaataros go-

nivruli da adekvaturi RonisZiebebi, raTa uzrunvelyos ka-

nonieri demonstraciis mSvidobiani Catareba, maT Soris de-

monstrantTa fizikuri dacva oponentebisagan.505

xsenebuli magaliTebi naTels hfens evropuli sasa-

marTlos mier Camoyalibebul efeqtiani ganmartebis prin-

cips, romlis Tanaxmad, konvenciis esa Tu is debuleba im-

gvarad ganimarteba, rom uzrunvelyos adamianis uflebaTa

efeqtiani dacva.

7.3.4. proporciulobis (Tanazomierebis) 

principi

adamianis uflebaTa evropuli sasamarTlo aseve iyenebs

proporciulobis (Tanazomierebis) princips, romlis safuZ-

velze igi adgens balanss sajaro da kerZo interesebs So-

ris.506 evropuli konvenciiT gaTvaliswinebuli mravali de-

buleba iTvaliswinebs adamianis uflebaTa SezRudvas, Tu,

konvenciiT dadgenili sxva pirobebis dakmayofilebasTan er-

Tad, daculia proporciulobis principi. am principiT, kon-

venciis calkeuli uflebis SezRudva unda iyos konvenciiT

gaTvaliswinebuli erT-erTi miznis miRwevis proporciuli. 

adamianis uflebaTa evropuli konvenciisa da misi oq-

mebis mraval debulebaSi gaTvaliswinebulia proporciu-

lobis principis dacvis aucilebloba, maT Soris konvenci-

is me-8-me-11 muxlebis me-2 punqtebSi Camoyalibebuli debu-

lebebiT, romelTa Tanaxmad, adamianis uflebis SezRudva

unda iyos `aucilebeli demokratiul sazogadoebaSi~.507

proporciulobis principi aseve gamoiyeneba evropuli
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konvenciis me-15 muxlis mimarT, romelic exeba saomari an

sagangebo mdgomareobis dros adamianis uflebaTa dac-

vas508 da evropuli konvenciis me-14 muxlTan dakavSirebiT,

romelic krZalavs diskriminacias.509 Tumca konvenciis me-

14 muxliT pirdapir ar aris gaTvaliswinebuli, rom yvela

gansxvavebuli mopyroba ar CaiTvleba konvenciis moTxov-

naTa darRvevad. mcdaria Sexeduleba, TiTqos yovelgvari

gansxvavebuli mopyroba arRvevs evropuli konvenciis xse-

nebul muxls. saxelmwifom unda daamtkicos, rom aseTi gan-

sxvavebuli mopyroba proporciulia adamianis uflebaTa

SezRudvisa garkveuli kategoriis pirebis mimarT. 

garda mxolod ramdenime uflebisa, romelnic absolu-

turi xasiaTisaa, adamianis uflebaTa evropuli konvenciis

debulebebi moiTxovs konkretul garemoebebSi balansis dad-

genas urTierTsawinaaRmdego uflebebsa da interesebs So-

ris. konvenciiT dadgenilia sxvadasxva piroba aseTi balansis

dasadgenad: adamianis uflebaTa SezRudva unda iyos kanoniT

gaTvaliswinebuli, unda isaxavdes kanonier mizans da iyos da-

saxuli miznis proporciuli. am sam pirobas Soris gansakuT-

rebuli mniSvneloba eniWeba proporciulobis princips. 

imis Sefaseba, aucilebelia Tu ara adamianis uflebaTa

SezRudva kanonieri miznis misaRwevad,510 an sagangebo/sao-

mari mdgomareobis dros proporciulia Tu ara adamianis

uflebaTa SezRudva `mdgomareobis simwvavisa~, moiTxovs

balansis dadgenas mxareTa uflebebsa da interesebs Soris.

erT-erTi mxaris uflebasa da meore mxaris interess Soris

balansis dadgenisas mxedvelobaSi unda iqnes miRebuli, ga-

momdinareobs Tu ara adamianis uflebaTa SezRudva `mwvave

sazogadoebrivi saWiroebidan~. 

adamianis uflebaTa evropulma sasamarTlom Tavis pre-

cedentul samarTalSi araerTxel ganacxada, rom balansi pi-
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508 ix. k. korkelia, adamianis uflebaTa dacva sagangebo mdgomareobis

dros: adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli kon-

venciisa da saqarTvelos kanonmdeblobis SedarebiTi analizi,

`qarTuli samarTlis mimoxilva~, N3/4, 2000 weli, gv. 61-79.

509 J. Cremona, The Proportionality Principle in the Jurisprudence of the European
Court of Human Rights, Recht zwischen Umbruch und Bewahrung: Festschrift
für Rudolf Bernhardt, U. Beyerlin, M. Bothe, R. Hofmann & E.-U. Petersmann,
1995, 323-324.

510 magaliTad, erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis,

qveynis ekonomikuri keTildReobis interesebisaTvis, janmrTelobis

an zneobis, an sxvaTa uflebebisa da Tavisuflebebis dasacavad.



ris uflebasa da sazogadoebis interesebs Soris SeiZleba

mxolod im SemTxvevaSi dadgindes, Tu piris uflebis Sez-

Rudva mkacrad proporciulia (Tanazomieria) im kanonieri

miznisa, romlis miRwevac surs saxelmwifos am SezRudvis da-

wesebiT. rodesac saxelmwifo zRudavs adamianis uflebebs,

man unda daamtkicos, rom gatarebuli RonisZieba adekvatu-

ri da aucilebelia im kanonieri miznis misaRwevad, romelic

pirdapir gaTvaliswinebulia evropuli konvenciiT.511

adamianis uflebaTa evropulma sasamarTlom daadgina

ramdenime kriteriumi, romlis safuZvelze ganisazRvreba im

RonisZiebaTa proporciuloba, romelnic zRudaven konven-

ciiT gaTvaliswinebul uflebebs. magaliTad, Tu saxelmwi-

fos SeuZlia miaRwios kanonier mizans naklebad mkacri, mag-

ram Tanabrad efeqtiani RonisZiebis gatarebiT, maSin ufro

mkacri RonisZiebis gatareba gaumarTlebeli iqneba da ar Ca-

iTvleba proporciulad dasaxuli miznis misaRwevad. saqmeze

– kempbeli gaerTianebuli samefos winaaRmdeg (Campbell v. the
United Kingdom) – adamianis uflebaTa evropulma sasamarTlom

daadgina, rom yvela patimris werilis gaxsna imis dasadgenad,

Seicavs Tu ara igi akrZalul masalas, araproporciuli iyo,

radgan naklebad mkacri RonisZiebis gatareba – mxolod im we-

rilebis gaxsna, romlebic savaraudod Seicavdnen aseT masa-

las, – sakmarisi iqneboda kanonieri miznis misaRwevad.512

7.3.5. Tavisufali Sefasebis 

farglebis doqtrina

proporciulobis principi mWidrod aris dakavSirebu-

li Tavisufali Sefasebis farglebis DdoqtrinasTan. adami-

anis uflebaTa evropulma sasamarTlom da komisiam araer-

Txel ganacxada, rom, konvenciiT gaTvaliswinebul ufle-

baTa dacvasTan dakavSirebiT, saxelmwifoebs aqvT `Tavisu-

fali Sefasebis farglebi~.513 konvenciis monawile saxel-

mwifoebs aqvT garkveuli Tavisufleba, daadginon adamia-

nis uflebaTa da TavisuflebaTa iseTi SezRudvebi, romle-
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511 ierSildi daniis winaaRmdeg (Jersild v. Denmark), 1994 wlis 23 seqtem-

beri, 31-e punqti.

512 K. Starmer, European Human Rights Law: The Human Rights Act 1998 and the
European Convention on Human Rights, 1999, 173.

513 R. Macdonald, The Margin of Appreciation, in: The European System for the
Protection of Human Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.),
1993, 83 et seq. 



bic aucilebelia qveynis tradiciebisa da kulturuli Ta-

viseburebebis gamo.514 saxelmwifoebis mier aseTi Tavisuf-

lebiT sargeblobis gaTvaliswinebiT, evropuli sasamar-

Tlo imis Sefasebisas, uzrunvelyo Tu ara Sesabamisma sa-

xelmwifom konvenciiT gaTvaliswinebuli uflebebi, mxed-

velobaSi iRebs am Taviseburebebs.515 aqve evropulma sasa-

marTlom ganacxada, rom saxelmwifos aseTi Tavisufleba

ar aris SeuzRudavi da rom igi eqvemdebareba zedamxedve-

lobas evropuli sasamarTlos mxridan. 

amdenad, adamianis uflebaTa evropuli sasamarTlo

imis Sefasebisas, dasaSvebia Tu ara saxelmwifos mier adamia-

nis uflebaTa SezRudva, iTvaliswinebs Tavisufali Sefase-

bis farglebis doqtrinas. evropulma sasamarTlom SeiZleba

daadginos, rom saxelmwifos aqvs Tavisufali Sefasebis

farglebi, ris gamoc mis mier adamianis uflebaTa SezRudva

ar scildeba dasaSveb farglebs, anu SezRudva konvenciiT

gaTvaliswinebuli kanonieri miznis proporciulia.

unda gamoiyenon Tu ara Tavisufali Sefasebis fargle-

bis doqtrina saqarTvelos sasamarTloebma adamianis uf-

lebaTa SezRudvis daSvebadobis Sefasebisas?

mocemul sakiTxTan dakavSirebiT erovnulma sasamar-

Tloebma (da administraciulma organoebma) mxedvelobaSi

unda miiRon am doqtrinis Tavisebureba, kerZod ki is, rom

doqtrina Camoyalibda evropuli sasamarTlos mier, raTa

man gaiTvaliswinos gansxvavebani evropul saxelmwifoebs

Soris adamianis uflebaTa da TavisuflebaTa SezRudvis

dasaSvebobis Sefasebisas.516 magaliTad, evropulma sasa-

marTlom konvenciiT gaTvaliswinebuli uflebis SezRudva

erT saxelmwifoSi SeiZleba dauSveblad CaTvalos, xolo

imave uflebis SezRudva meore saxelmwifoSi SeiZleba da-
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514 R. Bernhardt, Thoughts on the Interpretation of Human-Rights Treaties, in:
Protecting Human Rights: The European Dimension, Studies in Honour of G.
Wiarda, F. Matscher & H. Petzold (Eds.), 1988, 68.

515 Inter alia, ix.: hendisaidi gaerTianebuli samefos winaaRmdeg (Handyside
v. the United Kingdom), 1976 wlis 7 dekemberi, Series A, no. 24; dadjeni

gaerTianebuli samefos winaaRmdeg (Dudgeon v. the United Kingdom),

1981 wlis 22 oqtomberi, Series A, no. 45;
516 R. Bernhardt, Human Rights and Judicial Review: The European Court of

Human Rights, in: Human Rights and Judicial Review: A Comparative
Perspective, D. Beaty (Ed.), 1994, 309; P. Plowden & K. Kerrigan, Advocacy and
Human Rights: Using the Convention in Courts and Tribunals, 2002, 105-107;
aseve ix. didi britaneTis lordTa palatis mier ganxiluli saqme – R v.
DPP ex p Kebilene and Others, 2000, 2 AC 380H.



saSvebad miiCnios imis gamo, rom am ukanasknelSi aseTi Sez-

Rudvis daweseba mwvave sazogadoebrivi saWiroebidan ga-

momdinareobda da, Sesabamisad, gamarTlebuli iyo. 

miuxedavad amisa, saqarTvelos sasamarTloebma evro-

puli sasamarTlos precedentuli samarTlis gamoyenebisas

aseve mxedvelobaSi unda miiRon am doqtrinis arsi. Tu Tavis

precedentul samarTalSi evropulma sasamarTlom daadgi-

na, rom garkveuli uflebis SezRudva dasaSvebia sxva saxel-

mwifoSi, radgan igi gamomdinareobs am qveyanaSi mwvave sazo-

gadoebrivi saWiroebidan, saqarTvelos sasamarTlom avto-

maturad ar unda CaTvalos, rom msgavs garemoebaSi konven-

ciiT gaTvaliswinebuli uflebis SezRudva saqarTveloSic

dasaSvebia. saqarTveloSi SeiZleba ar arsebobdes am ufle-

bis SezRudvis mwvave sazogadoebrivi saWiroeba da, Sesaba-

misad, am uflebis SezRudva gaumarTleblad da dauSveblad

unda CaiTvalos saqarTvelos sasamarTlos mier. 

7.4. saxelmwifoTa praqtika adamianis

uflebaTa evropuli konvenciis 

debulebaTa ganmartebasTan 

dakavSirebiT

adamianis uflebaTa evropuli konvenciis ganmarte-

basTan dakavSirebiT, saqarTvelos sasamarTloebma unda

gaiTvaliswinon rogorc saerTaSoriso samarTlis zogadi

principebi da adamianis uflebaTa evropuli sasamarTlos

mier Camoyalibebuli ganmartebis wesebi, ise evropul sxva

saxelmwifoTa praqtika saerTaSoriso xelSekrulebebis,

maT Soris adamianis uflebaTa evropuli konvenciis, gan-

martebasTan dakavSirebiT.

7.4.1. `ganmartebis~ principi

erT-erTi yvelaze mniSvnelovani principi, romliTac

xelmZRvaneloben evropul saxelmwifoTa sasamarTloebi sa-

erTaSoriso xelSekrulebaTa, maT Soris adamianis uflebaTa

evropuli konvenciis, ganmartebisas, – esaa `ganmartebis~
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principi.517 am principiT, Tu sasamarTlom aRmoaCina winaaR-

mdegoba Sidasaxelmwifoebriv normatiul aqtsa (mag., kanons)

da evropul konvencias Soris, igi Seecdeba, ise ganmartos Si-

dasaxelmwifoebrivi normatiuli aqti, rom Seesabamebodes

saxelmwifos saerTaSoriso valdebulebas.518 am gziT sasa-

marTlo uzrunvelyofs Sidasaxelmwifoebrivi normatiuli

aqtebis iseT ganmartebas, romelic Tavidan aacilebs saxel-

mwifos saerTaSoriso valdebulebaTa darRvevas.519

am principidan aseve gamomdinareobs, rom Tu erovnul

sasamarTlos SeuZlia Sidasaxelmwifoebrivi normatiuli

aqtis orgvari ganmarteba, man unda airCios is, romelic

ufro kargad miesadageba adamianis uflebaTa evropuli

konvenciiT dacul uflebebsa da Tavisuflebebs.520

ganmartebis principi evropis sxvadasxva saxelmwifoSi

gansxvavebuli gziT damkvidrda: zogierT saxelmwifoSi es

principi Camoyalibda normatiuli aqtis, zogierTSi ki sasa-

marTlo praqtikis safuZvelze. poloneTis konstituciis 91-e

muxlis me-2 punqtiT dadginda, rom xelSekrulebas mieniWeba

upiratesoba kanonis mimarT, Tu SeuZlebelia kanonis misada-

geba xelSekrulebis debulebebTan. am wesis mixedviT, Tu saeW-

vo gaxda kanonis Sesabamisoba xelSekrulebasTan, poloneTis

sasamarTlo Seecdeba, imgvarad ganmartos kanonis sadavo de-

buleba, rom igi Seesatyvisebodes poloneTis Sesabamis saer-

TaSoriso xelSekrulebas. Tu sasamarTlo SeuZleblad CaT-

vlis kanonis aseT ganmartebas, is upiratesobas mianiWebs ra-

tificirebul saerTaSoriso xelSekrulebas.521 gaerTianebu-
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517 J. Polakiewicz, The Implementation of the ECHR and of the Decisions of the
Strasbourg Court in Western Europe: An Evaluation, The Domestic
Implementation of the European Convention on Human Rights in Eastern and
Western Europe (eds. E. Alkema, T. Bellekom, A. Drzemczewski et al.), 
1992, 153.

518 N. Mikkelsen, The Implementation in National Law of the Rights and Freedoms
Embodies in the European Convention on Human Rights, in: The
Implementation in National Law of the European Convention on Human Rights,
Proceedings of the Fourth Copenhagen Conference on Human Rights, 28-29
October, 1988, 1989, 98.

519 C. Nørgaard, Danish Perspectives on Incorporation of the Convention, in:
Aspects of Incorporation of the European Convention of Human Rights into
Domestic Law, J.P. Gardner (Ed.), 1993, 42. 

520 S. Jensen, The European Convention on Human Rights in Scandinavian Law:
A Case Law Study, 1992, 110. 

521 L. Garlicki, The European Convention on Human Rights and its Application
before National Court, written contribution made at the Annual Judicial Training
Centers Meeting, 28-29 April 2002, Tbilisi, Georgia, 3.



li samefos adamianis uflebaTa aqtis (1998 weli) me-3 muxlis

pirveli punqti adgens: kanonmdebloba unda iqnes ganmartebu-

li da gamoyenebuli SeZlebisdagvarad ise, rom igi Seesabame-

bodes evropuli konvenciiT gaTvaliswinebul uflebebs.522

saxelmwifoTa meore jgufSi ganmartebis principi Ca-

moyalibda sasamarTlo praqtikiT. germaniis sasamarTloe-

bis praqtikaSi damkvidrda wesi, romlis Tanaxmad, germaniis

kanonmdebloba ise unda ganimartos, rom sasamarTloebma

uzrunvelyon germaniis saerTaSoriso valdebulebebis Ses-

ruleba.523 germaniis federalurma sakonstitucio sasamar-

Tlom Tavis gadawyvetilebaSi ganacxada, rom sasamarTlos

erT-erTi funqciaa, uzrunvelyos kanonmdeblobis iseTi

ganmarteba, romelic germanias Tavidan aacilebs saerTaSo-

riso valdebulebebis darRvevas, rac gamoiwvevda mis saer-

TaSoriso samarTlebriv pasuxismgeblobas.524 italiis sasa-

marTloebic xSirad iyeneben ganmartebis princips.525

ganmartebis principis gamoyenebis farglebi SezRu-

dulia. igi gamoiyeneba mxolod maSin, rodesac SesaZlebe-

lia normatiuli aqtis iseTi ganmarteba, romelic Tavidan

aacilebs saxelmwifos nakisri saerTaSoriso valdebule-

bebis darRvevas. miuxedavad am principisa, winaaRmdegoba

Sidasaxelmwifoebriv normatiul aqtsa da evropul kon-

vencias Soris SeiZleba imdenad aSkara iyos, rom SeuZlebe-

li gaxdes ganmartebis principis gamoyeneba. 

7.4.2. Sesabamisobis prezumfciis principi

konvenciis monawile saxelmwifoTa praqtikaSi aseve

gamoiyeneba Sesabamisobis prezumfciis principi, romelic

mWidrod ukavSirdeba `ganmartebis~ princips. Sesabamiso-

bis prezumfciis principiT, erovnuli sasamarTloebi moq-
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522 adamianis uflebaTa aqtis teqsti ix. K. Starmer, European Human Rights
Law: The Human Rights Act 1998 and the European Convention on Human
Rights, 1999, 718. 

523 B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts in
the Enforcement of International Human Rights, in: Enforcing International
Human Rights in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 94.

524 saqme BVerfGE 58, 34. cit. J. Frowein, Federal Republic of Germany, in: The
Effect of Treaties in Domestic Law, F. Jacobs & S. Roberts (Eds.), 1987, 69.

525 Bianco v. Institute Nazionale della Previdenza Sociale and Instituto Nazionale
per l’Assicurazione contro le malattie, No. 527/1979, 5 Italian Yearbook of
International Law, (1980-1981), 266.



medeben im prezumfciiT, rom erovnuli kanonmdebloba See-

sabameba qveynis saerTaSoriso xelSekrulebebs.526 am prin-

cipis Tanaxmad, arsebobs prezumfcia, rom saxelmwifos sa-

kanonmdeblo xelisuflebas ar surs iseTi Sidasaxelmwi-

foebrivi normatiuli aqtis miReba, romelic ewinaaRmdege-

ba adamianis uflebaTa evropul konvencias.527 mravali ev-

ropuli saxelmwifo iyenebs Sesabamisobis prezumfciis

princips, raTa Tavidan aicilos evropuli konvenciidan

gamomdinare valdebulebebis darRveva.528

am principis sailustraciod SeiZleba `janmrTelobis

dacvis Sesaxeb~ saqarTvelos kanonis moSvelieba, romelic

exeba janmrTelobis mdgomareobis Sesaxeb informaciis xel-

misawvdomobas. aRniSnuli kanonis me-7 muxli adgens, rom ̀ sa-

qarTvelos yvela moqalaqes ufleba aqvs …... miiRos amomwura-

vi da obieqturi informacia ... sakuTari janmrTelobis

mdgomareobis Sesaxeb.~ Tu gaviTvaliswinebT, rom adamianis

uflebaTa evropuli konvenciis me-14 muxliTa da konvenciis

me-12 oqmiT ikrZaleba diskriminacia raime niSniT,529 SeiZle-

ba imis mtkiceba, rom kanonis xsenebuli debuleba adgens

diskriminaciul mopyrobas saqarTvelos moqalaqeobis ar-

mqone saqarTveloSi mudmivad mcxovreb pirTa, sxva qveynis

moqalaqeTa da moqalaqeobis armqone pirTa mimarT.530 Tu sa-

kuTari janmrTelobis mdgomareobis Sesaxeb saqarTvelos

yvela moqalaqes ufleba aqvs miiRos amomwuravi da obieqtu-

ri informacia, maSin gamodis, rom saqarTvelos moqalaqeo-
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526 J. Frowein, International Law in Municipal Courts, American Society of
International Law, Proceedings of the 91st Annual Meeting 1997, (1998), 291.

527 Á. Rodríguez, The European Convention on Human Rights in the Domestic
Legal Order of Italy and Spain: A Comparison, in: 49 Jahrbuch Des Öffentlichen
Rechts Der Gegenwart 2001, 392; S. Jensen, The European Convention on
Human Rights in Scandinavian Law: A Case Law Study, 1992, 14-15.

528 J. Polakiewicz, The Application of the European Convention on Human Rights
in Domestic Law, 17 Human Rights Law Journal, N11-12, 1996, 410; aseve ix.

G. Gauksdóttir, Iceland, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 402-403.

529 sxva saerTaSoriso xelSekrulebebTan erTad, ix. samoqalaqo da poli-

tikuri uflebebis saerTaSoriso paqti da adamianis uflebaTa evrop-

uli konvenciis me-12 oqmi. es ukanaskneli, miuxedavad imisa, rom

saqarTvelom moaxdina misi ratificireba, jer ar Sesula ZalaSi, radgan

igi ar aris ratificirebuli sakmarisi raodenobis saxelmwifos mier. 

530 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis

uflebaTa da TavisuflebaTa dacvis mdgomareobis Sesaxeb: 2001 wlis

pirveli naxevari, Tbilisi, 2001 weli, gv. 45.



bis armqone saqarTveloSi mudmivad mcxovreb pirebsa da sxva

qveynis moqalaqeebs ar aqvT ufleba, an saerTod miiRon in-

formacia sakuTari janmrTelobis mdgomareobis Sesaxeb, an

aqvT aseTi informaciis miRebis ufleba, Tumca es informa-

cia SeiZleba ar iyos amomwuravi da obieqturi.

kanonis xsenebuli debulebis aseTi ganmarteba ewina-

aRmdegeba adamianis uflebaTa saerTaSoriso xelSekrule-

bebs, maT Soris adamianis uflebaTa evropul konvencias.

Tu gaviTvaliswinebT, rom sasamarTlo unda Seecados, im-

gvarad ganmartos saqarTvelos Sidasaxelmwifoebrivi

normatiuli aqtebi, kerZod ki termini `moqalaqe~, rom

aseTma ganmartebam ar daarRvios saxelmwifos saerTaSori-

so valdebulebebi, maSin erovnuli sasamarTlos mier ter-

min `moqalaqis~ ganmartebam unda moicvas ara mxolod sa-

qarTvelos moqalaqe, aramed nebismieri individi, maT So-

ris saqarTvelos moqalaqeobis armqone saqarTveloSi mud-

mivad mcxovrebi pirebi da sxva qveynis moqalaqeebi.531

SeiZleba aseve sxva magaliTis ganxilva: saqarTvelos

konstituciis me-14 muxliT, `yvela adamiani [...] kanonis wina-

Se Tanasworia ganurCevlad rasisa, kanis ferisa, enisa, sqesi-

sa, religiisa, politikuri da sxva Sexedulebebisa, erovnu-

li, eTnikuri da socialuri kuTvnilebisa, warmoSobisa, qo-

nebrivi da wodebrivi mdgomareobisa, sacxovrebeli adgili-

sa.~ konstituciis am muxlisagan gansxvavebiT, evropuli kon-

venciis me-14 muxliT aseve ikrZaleba diskriminacia `dabade-

bis~ safuZvelze. amas garda, Tu konstituciiT amomwuravad

aris CamoTvlili is niSnebi, romelTa safuZvelzec ikrZale-

ba diskriminacia, evropuli konvencia aseve miuTiTebs, rom

diskriminacia unda aikrZalos sxva niSnebiTac.532 Tu mosa-

marTle ixelmZRvanelebs Sesabamisobis prezumfciis princi-

piT, kerZod, ise ganmartavs konstituciisa da evropuli kon-
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531 aseve ix.: saqarTvelos konstituciis 35-e muxlis pirveli punqti,

romlis Tanaxmad, yvelas aqvs ganaTlebis miRebis ufleba da amave

muxlis me-3 punqti, romelic adgens, rom moqalaqeebs ufleba aqvT,
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532 ix. Study on the Compatibility of Georgian Law with the Requirements of the
Convention for the Protection of Human Rights and Fundamental Freedoms
and its Protocols, HRCAD(2001)2, 2001, 64.



venciis debulebebs, rom isini ar movidnen winaaRmdegobaSi,

sasamarTlos gadawyvetileba maqsimalurad efeqtianad dai-

cavs fizikuri da iuridiuli pirebis uflebebs.

xsenebul pozicias adasturebs saerTaSoriso konfe-

renciis daskvna, romelic mieZRvna erovnuli mosamarTlis

rols saerTaSoriso samarTlis normebis gamoyenebisas.

konferenciis daskvnis Tanaxmad, `mosamarTlem Sidasaxel-

mwifoebrivi kanonmdebloba unda ganmartos ise, rom igi Se-

esabamebodes saerTaSoriso xelSekrulebasa da saerTaSo-

riso samarTlis sxva wyaroebs.~533

yovelive zemoaRniSnulidan gamomdinare, saqarTve-

los sasamarTlo praqtikaSi unda damkvidrdes Sesabamiso-

bis prezumfciis principi, romlis Tanaxmad, normatiuli

aqtis mimRebi organo miznad ar isaxavs iseTi aqtis miRebas,

romelic gamoiwvevs saxelmwifos mier saerTaSoriso val-

debulebebis darRvevas.534

7.4.3. erovnuli sasamarTloebis mier 

evropuli konvenciis debulebaTa 

avtonomiuri ganmarteba

rogorc ukve aRiniSna, adamianis uflebaTa evropuli

konvenciiT gaTvaliswinebuli principebi da samarTlebrivi

terminebi avtonomiuri mniSvnelobiT ganimarteba adamianis

uflebaTa evropuli sasamarTlos mier da maTi mniSvneloba

SeiZleba ar emTxveodes mniSvnelobas, romelsac saxelmwifos

erovnuli kanonmdebloba aniWebs am principebsa da samarTle-

biv terminebs. aqedan gamomdinare, erovnulma sasamarTloebma

evropuli konvenciiT gaTvaliswinebuli principebisa da ter-

minebis ganmartebisas unda gamoiyenos ara erovnul, aramed sa-

erTaSoriso (evropul) doneze damkvidrebuli meTodebi.535
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533 `mosamarTle da saerTaSoriso samarTali~, q buqaresti, 1995 wlis 28-

30 noemberi, konferenciis daskvnebi, `samarTliani sasamarTlos
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Tu erovnulma sasamarTlom ar gamoiyena es principebi

da meTodebi adamianis uflebaTa evropuli konvenciis de-

bulebebis ganmartebisaTvis, didi iqneba imis albaToba,

rom am sasamarTlom gansxvavebuli mniSvneloba mianiWos

konvenciis ama Tu im princips an termins da adamianis uf-

lebaTa dacva uzrunvelyos ufro dabali standartiT, vid-

re dawesebulia evropuli konvenciiTa da evropuli sasa-

marTlos precedentuli samarTliT.536

adamianis uflebaTa evropuli konvenciis (iseve, ro-

gorc zogadad adamianis uflebaTa saerTaSoriso xelSek-

rulebebis) ganmartebisas Sidasaxelmwifoebrivi kanon-

mdeblobiT Camoyalibebuli meTodebis gamoyeneba erovnu-

li sasamarTloebis mier erT-erTi ZiriTadi mizezia, rome-

lic iwvevs konvenciis debulebebis araswor ganmartebas.537

imis gaTvaliswinebiT, rom adamianis uflebaTa evropuli

konvencia gamocxadebulia saxelmwifos kanonmdeblobis na-

wilad, erovnuli sasamarTloebi evropuli konvenciis de-

bulebebis ganmartebisaTvis qvecnobierad iyeneben im meTo-

debs, romlebic gamoiyenebian maT mier Sidasaxelmwifoeb-

rivi normatiuli aqtebis (mag., kanonis) ganmartebisaTvis.538

dasaSvebia, rom erTsa da imave samarTlebriv termins

evropuli konvenciiTa da saqarTvelos kanonmdeblobiT

SeiZleba gansxvavebuli mniSvneloba hqondes, an maTi gamo-

yenebis areali srulad ar emTxveodes erTmaneTs.539 amis

gamo erovnulma sasamarTlom evropuli konvencia unda

ganmartos im mniSvnelobiT, ra mniSvnelobac eniWeba mas,

rogorc saerTaSoriso aqts, da ara saqarTvelos kanon-

mdeblobis `mniSvnelobiT~. miuxedavad imisa, rom evropu-

li konvencia saqarTvelos kanonmdeblobis Semadgeneli na-

wilia, konvenciis debulebebi mainc im principebiT unda ga-

nimartos, rac Camoyalibda zogadad saerTaSoriso samar-

TliT da adamianis uflebaTa evropuli sasamarTlos mier. 
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saerTaSoriso xelSekrulebaTa im meTodebiT ganmar-

teba, romlebic gamoiyenebian saerTaSoriso sasamarTlo-

ebis (organoebis) mier, dasturdeba ara mxolod saxelmwi-

foTa praqtikiT, aramed mecnieruli gamokvlevebiTac.

saerTaSoriso samarTlis kvleviTma institutma, rome-

lic swavlobda erovnuli mosamarTlis rols saxelmwi-

fos saerTaSoriso urTierTobaSi, 1993 wels miRebul re-

zoluciaSi aRniSna, rom erovnulma sasamarTloebma saer-

TaSoriso xelSekrulebebi unda ganmarton ise, rogorc

isini ganimartebian saerTaSoriso sasamarTloebis mi-

er.540

7.5. erovnuli sasamarTloebis mier 

evropuli konvenciis swori 

ganmartebis uzrunvelyofis meqanizmi

rogorc zemoaRniSnuli analizidan Cans, saxelmwifo-

Ta praqtikaSi Camoyalibda ramdenime principi, romelTa

safuZvelzec ganimarteba adamianis uflebaTa evropuli

konvencia erovnuli sasamarTloebis mier. 

ra RonisZiebebi unda gatardes saqarTveloSi, raTa sa-

samarTlo praqtikaSi damkvidrdes is principebi da meTo-

debi, romelTa safuZvelzec unda ganimartos adamianis uf-

lebaTa evropuli konvencia?

7.5.1. rekomendaciis miReba saerTaSoriso

aqtebis, maT Soris adamianis uflebaTa 

evropuli konvenciis debulebaTa, 

ganmartebis Sesaxeb 

saxelmwifoTa praqtika gansxvavdeba erovnuli sasamar-

Tloebis mier evropuli konvenciis debulebaTa swori ganmar-

tebis uzrunvelyofis TvalsazrisiT. miuxedavad aseTi gan-
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sxvavebisa, saxelmwifoTa did nawilSi saerTaSoriso xelSek-

rulebaTa swori gamoyenebis praqtikis damkvidrebaSi mniSvne-

lovani wvlili miuZRviT umaRlesi instanciis sasamarTlo-

ebs.541 zogierT saxelmwifoSi uzenaesi (umaRlesi) sasamar-

Tlos roli saerTaSoriso xelSekrulebaTa gamoyenebis swo-

ri praqtikis dasamkvidreblad imiT gamoixateba, rom igi iRebs

saxelmZRvanelo wesebs an rekomendacias, romliTac qvemdgo-

mi sasamarTloebisaTvis ganimarteba, erTi mxriv, is principe-

bi da meTodebi, romlebic Camoyalibebulia saerTaSoriso

doneze, maT Soris evropuli sasamarTlos mier da romelTa

safuZvelzec unda ganimartos adamianis uflebaTa evropuli

konvenciis debulebebi, xolo, meore mxriv, principebi, ro-

melTa safuZvelzec erovnulma sasamarTlom ise unda ganmar-

tos evropuli konvenciis debulebebi, rom ar daarRvios sa-

xelmwifos saerTaSoriso valdebulebebi da misma gadawyveti-

lebam ar gamoiwvios saxelmwifos saerTaSoriso samarTleb-

rivi pasuxismgebloba.542 magaliTad, ruseTis uzenaesma sasa-

marTlom 1995 wels miiRo dadgenileba, romlis erT-erTi mi-

zani iyo ruseTis sasamarTloebis mier saerTaSoriso xelSek-

rulebaTa gamoyenebis praqtikis damkvidrebis xelSewyoba.543

rac Seexeba saqarTvelos, aRsaniSnavia, rom sasamar-

Tlo reformamde moqmedi kanonmdelobis mixedviT saqar-

Tvelos uzenaesi sasamarTlo uflebamosili iyo, mieRo

dadgenileba, romliTac ganmartavda ama Tu im normatiuli

aqtis Sinaarss da romelic iuridiulad savaldebulo iyo

qvemdgomi sasamarTloebisaTvis. amJamad moqmedi kanon-

mdeblobiT saqarTvelos uzenaes sasamarTlos ara aqvs uf-

leba, iuridiulad savaldebulo formiT qvemdgom sasamar-

Tloebs daudginos normaTa ganmartebis principebi. moqme-

di kanonmdeblobis Tanaxmad, saqarTvelos uzenaes sasamar-

Tlos ara aqvs rekomendaciis miRebis uflebac ki, romelic

ganumartavda saqarTvelos saerTo sasamarTloebs im prin-

cipebsa da meTodebs, romlebiTac maT unda ixelmZRvane-

lon saerTaSoriso aqtebis, maT Soris adamianis uflebaTa

evropuli konvenciis, gamoyenebasTan dakavSirebiT.
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marTalia, uzenaesi sasamarTlo ar aris uflebamosi-

li, miiRos aseTi aqti, magram saqarTvelos uzenaes sasamar-

TlosTan Seqmnilia samecniero-sakonsultacio sabWo, ro-

melic mowodebulia, xeli Seuwyos swori sasamarTlo praq-

tikis Camoyalibeba-ganviTarebas.544 Tumca aseTi sabWo uf-

lebamosilia SeimuSaos mxolod sarekomendacio xasiaTis

aqtebi, SeiZleba gamoiTqvas varaudi, rom am sakiTxebTan

dakavSirebiT rekomendaciebis SemuSaveba dadebiT gavle-

nas moaxdens saerTaSoriso xelSekrulebaTa, maT Soris

adamianis uflebaTa evropuli konvenciis debulebaTa,

swori ganmartebis praqtikis damkvidrebaze. 

7.5.2. aRmasrulebeli xelisuflebisagan 

sakonsultacio daskvnis miReba

saqarTvelos sasamarTloebis mier adamianis ufleba-

Ta evropuli konvenciis gamoyenebis praqtikis damkvid-

rebaSi mniSvnelovani wvlilis Setana SeuZlia adamianis

uflebaTa evropul sasamarTloSi saqarTvelos genera-

luri warmomadgenlis samsaxurs, romelic Seqmnilia sa-

qarTvelos iusticiis saministroSi. es samsaxuri, rome-

lic warmoadgens saqarTvelos xelisuflebas adamianis

uflebaTa evropuli sasamarTlos winaSe, kompetenturia

adamianis uflebaTa evropul konvenciasa da evropuli

sasamarTlos precedentul samarTalTan dakavSirebiT.

Tu saerTo sasamarTlos gauCnda eWvi imisa, rom misma ga-

dawyvetilebam SeiZleba gamoiwvios evropuli konvenciiT

dadgenili adamianis uflebaTa standartebis darRveva,

sasamarTlos ar unda aekrZalos sakonsultacio daskvnis

misaRebad am samsaxurisaTvis mimarTva. sasamarTlos aseT

daskvnaSi SeiZleba ganemartos adamianis uflebaTa evro-

puli konvenciiTa da evropuli sasamarTlos preceden-

tuli samarTliT dawesebuli adamianis uflebis dacvis

standarti, aseve is, Tu rogor ganimarteba evropuli sa-

samarTlos mier evropuli konvenciis esa Tu is sadavo

debuleba, daculia Tu ara evropuli konvenciiT konkre-

tuli ufleba (rac xSirad mxolod evropuli sasamar-
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Tlos precedentuli samarTlidan Cans da ara konvenciis

teqstidan), akmayofilebs Tu ara ama Tu im uflebis Sez-

Rudva konvenciiT dadgenil standartebs da a.S. am das-

kvnaSi SeiZleba Camoyalibdes evropuli sasamarTlos po-

zicia msgavs saqmesTan dakavSirebiT. 

xazgasmiT unda aRiniSnos, rom generaluri warmomad-

genlis samsaxuris sakonsultacio daskvna SeiZleba iyos

mxolod da mxolod sarekomendacio xasiaTis. yovlad da-

uSvebelia, rom es daskvna iuridiulad savaldebulo iyos

saqarTvelos sasamarTloebisaTvis, rac xelyofda maT da-

moukideblobas.545 sasamarTloebi unda iyvnen uflebamo-

silni, sruli damoukideblobiT ganmarton da gamoiyenon

evropuli konvencia (iseve rogorc zogadad saerTaSoriso

xelSekrulebebi).

saqmis ganmxilveli sasamarTlos mier aRmasrulebeli

xelisuflebisagan sakonsultacio daskvnis miRebis SesaZ-

lebloba aRiarebulia saerTaSoriso samarTlis institu-

tis kvlevaSi, romelic exeba sasamarTloebis rols saxel-

mwifos saerTaSoriso urTierTobaSi. am institutis rezo-

luciiT, `araferma unda SeuSalos xeli erovnul sasamar-

Tloebs, raTa mimarTon aRmasrulebel xelisuflebas das-

kvnis gacemis TxovniT, Tu aseTi sakonsultacio daskvna ar

aris iuridiulad savaldebulo.~546

niSandoblivia, rom aRmasrulebeli xelisuflebis mi-

er erovnuli sasamarTlosaTvis iuridiulad savaldebu-

lo daskvnis gacemis praqtika ganixila adamianis uflebaTa

evropulma sasamarTlom, rac kidev erTxel adasturebs

imas, ramdenad mdidaria evropuli sasamarTlos preceden-

tuli samarTali. saqmis – bomartani safrangeTis winaaR-

mdeg (Beaumartin v. France), romelic exeboda damoukidebeli

sasamarTlo procesis Catarebas, rodesac safrangeTis ad-

ministraciulma sasamarTlom gamoiyena safrangeTis saga-

reo saqmeTa saministros iuridiulad savaldebulo gadaw-

yvetileba, – ganxilvisas evropulma sasamarTlom aseTi

praqtika CaTvala evropuli konvenciis me-6 muxlis sawina-
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aRmdegod, damoukidebeli sasamarTlos mier saqmis ganxil-

vis moTxovnis darRvevad.547

aRsaniSnavia, rom rogorc sakonsultacio jgufis da-

arseba, ise iusticiis saministrosagan sakonsultacio das-

kvnebis miRebis praqtika, albaT, mxolod droebiTi Ronis-

Ziebebi unda iyos. Tu saqarTvelos sasamarTloebSi Camoya-

libda evropuli konvenciis swori ganmartebis praqtika,

aRar iqneba aRmasrulebeli xelisuflebisagan sakonsul-

tacio daskvnebis miRebis praqtikis SenarCunebis aucileb-

loba. 

7.5.3. evropuli konvenciis Sesaxeb 

sakonsultacio jgufis Camoyalibeba 

saqarTvelos sasamarTloebis mier evropuli konven-

ciis swor ganmartebas xels Seuwyobs saqarTvelos uzenaes

sasamarTloSi eqspertebiT dakompleqtebuli sakonsulta-

cio jgufis Seqmna, romelic uflebamosili iqneba, miiRos

sasamarTloebis Txovna sakonsultacio daskvnis gacemis

Sesaxeb.548 gansxvavebiT saqarTvelos uzenaes sasamarTlo-

Si ukve Seqmnili samecniero-sakonsultacio sabWosagan,

evropuli konvenciis Sesaxeb Seqmnil sakonsultacio

jgufs SeiZleba mieniWos uflebamosileba, raTa man gasces

daskvnebi konkretul sasamarTlo davasTan dakavSirebiT. 

sakonsultacio jgufis ZiriTadi mizani unda iyos sasa-

marTlosaTvis obieqturi daskvnis gacema konkretul davas-

Tan dakavSirebiT ama Tu im sakiTxis saerTaSoriso xelSek-

rulebiT, maT Soris evropuli konvenciiT da evropuli sa-

samarTlos precedentuli samarTliT, regulirebis Sesaxeb. 

aseTi praqtikis damkvidrebis ZiriTadi dadebiTi mxa-

re isaa, rom is xels Seuwyobs samarTliani marTlmsaju-

lebis ganxorcielebas. sakonsultacio daskvnebi sasamar-

Tlos miscems saSualebas, obieqturad Seafasos mis winaSe

arsebuli saqme da gadawyvitos igi ara mxolod saqarTve-
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los Sidasaxelmwifoebrivi normatiuli aqtebis, aramed

evropuli konvenciisa da evropuli sasamarTlos prece-

dentuli samarTliT Camoyalibebuli standartebis sa-

fuZvelze. 

am jgufis daskvnas iuridiulad savaldebulo Zala ar

unda hqondes sasamarTlosaTvis. mniSvnelovania, rom eq-

spertebis daskvnebi miukerZoebeli iyos. eqspertTa jgufi

mizanSewonilia Seiqmnas saqarTvelos saolqo sasamarTlo-

ebTan, avtonomiuri respublikebis umaRles sasamarTloeb-

sa da saqarTvelos uzenaes sasamarTlosTan. 

7.6. normatiuli aqtebis ierarqiuli

upiratesobis principis 

gamouyenebloba adamianis uflebaTa 

efeqtiani dacvis principis mimarT

adamianis uflebaTa evropuli konvenciis ganmartebi-

sa da gamoyenebisas mxedvelobaSia misaRebi is garemoeba,

rom evropuli konvencia adgens adamianis uflebaTa dacvis

mxolod minimalur standartebs, rac gamoixata konvenciis

53-e muxliT. am muxliT: `[...] konvenciaSi araferi ganimar-

teba, rogorc SezRudva an gadaxveva adamianis romelime

uflebisa da ZiriTadi Tavisuflebisagan, romelic SeiZle-

ba uzrunvelyofil iqnes nebismieri maRali xelSemkvreli

mxaris kanonmdeblobiT an sxva SeTanxmebiT, romlis mxarec

is aris.~

konvenciis xsenebuli debulebidan gamomdinareobs,

rom Tu Sidasaxelmwifoebrivi normatiuli aqti awesebs

adamianis uflebaTa dacvis ufro maRal standartebs,

vidre evropuli konvencia, erovnulma sasamarTloebma

Sidasaxelmwifoebrivi normatiuli aqtiT unda ixel-

mZRvanelon da mis safuZvelze uzrunvelyon adamianis

uflebaTa dacva.549
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Tu evropuli konvencia da Sidasaxelmwifoebrivi

normatiuli aqti aweseben adamianis uflebaTa dacvis

gansxvavebul standartebs, dgeba am aqtebs Soris upira-

tesi iuridiuli Zalis mqone aqtis gamoyenebis sakiTxi.

Tuki erovnulma sasamarTlom daadgina adamianis ufle-

baTa dacvis gansxvavebuli standarti or normatiul

aqts Soris, mosalodnelia, rom maTi gamoyenebis sakiTxi

gadawydeba am aqtebs Soris erovnul doneze dadgenili

upiratesi iuridiuli Zalis mixedviT. rogorc cnobilia,

saqarTveloSi saerTaSoriso xelSekrulebebs eniWebaT

upiratesi iuridiuli Zala Sidasaxelmwifoebriv norma-

tiul aqtebTan (mag., kanonTan) SedarebiT. magram saerTa-

Soriso xelSekrulebis upiratesi Zala ar unda iqnes ise

gagebuli, rom man SezRudos Sidasaxelmwifoebrivi nor-

matiuli aqtiT dadgenili adamianis uflebaTa dacvis uf-

ro maRali standarti.550 Tu Sidasaxelmwifoebrivi nor-

matiuli aqti awesebs adamianis uflebaTa dacvis ufro

maRal standarts, vidre adamianis uflebaTa evropuli

konvencia, saqarTvelos sasamarTlom unda gamoiyenos Si-

dasaxelmwifoebrivi normatiuli aqti (mag., kanoni), miu-

xedavad imisa, rom evropul konvencias eniWeba upiratesi

iuridiuli Zala Sidasaxelmwifoebrivi normatiuli aq-

tebis (mag., kanonis) mimarT (garda saqarTvelos konsti-

tuciisa da konstituciuri SeTanxmebisa).

Tu saqarTvelos sasamarTlo ganixilavs sakiTxs, ro-

melic wesrigdeba rogorc evropuli konvenciiT, ise qvey-

nis Sidasaxelmwifoebrivi normatiuli aqtiT (mag., kano-

niT), maSin, rodesac Sidasaxelmwifoebrivi normatiuli

aqti awesebs adamianis uflebaTa dacvis ufro maRal stan-

darts, erovnuli sasamarTlosaTvis adamianis uflebaTa

dacvis gamosayenebeli standarti unda iyos saqarTvelos

Sidasaxelmwifoebrivi normatiuli aqti. marTalia, saqar-

Tvelos kanonmdeblobiT saerTaSoriso xelSekrulebas,

maT Soris adamianis uflebaTa evropul konvencias, eniWe-

ba upiratesi iuridiuli Zala Sidasaxelmwifoebrivi nor-

matiuli aqtebis mimarT (garda konstituciisa da konsti-

tuciuri SeTanxmebisa), magram es ar niSnavs, rom evropuli
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konvenciiT dadgenili standarti erovnulma sasamarTlo-

ebma imisaTvis unda gamoiyenon, raTa SezRudon erovnuli

kanonmdeblobiT dadgenili adamianis uflebaTa dacvis

ufro maRali standarti. evropuli konvenciis gamoyene-

biT saqarTvelos Sidasaxelmwifoebrivi normatiuli aqte-

biT dadgenili standartebis SezRudva ewinaaRmdegeba ev-

ropuli konvenciisa da zogadad adamianis uflebaTa efeq-

tiani dacvis principis suliskveTebas. sxva sityvebiT, sa-

samarTlos ara aqvs ufleba, daeyrdnos saerTaSoriso

xelSekrulebaTa upirates iuridiul Zalas, raTa gaamar-

Tlos evropuli konvenciis gamoyeneba, saqarTvelos Sida-

saxelmwifoebrivi normatiuli aqtiT gaTvaliswinebuli

ufro maRali standartis gamoyenebis nacvlad. 

konvenciis monawile saxelmwifoTa praqtika adastu-

rebs, rom erovnuli sasamarTloebi konkretul sasamar-

Tlo saqmesTan dakavSirebiT afaseben Sidasaxelmwifoeb-

rivi normatiuli aqtiTa da evropuli konvenciiT dadgeni-

li uflebis efeqtianobas.551 imis mixedviT, Tu romeli maT-

gani ufro efeqtianad, anu ufro maRali standartiT, uz-

runvelyofs adamianis uflebaTa dacvas, erovnuli sasa-

marTlo im aqts aniWebs upiratesobas.552

zogierTi qveynis kanonmdebloba pirdapir awesebs,

rom, normatiuli aqtebis ierarqiuli Tanafardobis miuxe-

davad, koliziis SemTxvevaSi unda iqnes gamoyenebuli is

normatiuli aqti, romelic adgens adamianis uflebaTa

dacvis ufro maRal standarts. magaliTad, slovakeTis

konstituciis me-11 muxlis Tanaxmad: 

`slovakeTis respublikis mier ratificirebul da ka-

nonmdeblobis moTxovnaTa mixedviT gamoqveynebul adamia-

nis uflebaTa da ZiriTad TavisuflebaTa saerTaSoriso

xelSekrulebebs eniWeba upiratesi Zala Sidasaxelmwifo-

ebrivi kanonmdeblobis mimarT, Tu aseTi xelSekrulebebi

ufro maRali standartiT icaven ZiriTad uflebebsa da Ta-

visuflebebs.~
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miuxedavad imisa, rom slovakeTSi adamianis uflebaTa

saerTaSoriso xelSekrulebebs eniWebaT upiratesi iuridi-

uli Zala Sidasaxelmwifoebrivi normatiuli aqtebis mi-

marT,553 konstitucia pirdapir adgens: Sidasaxelmwifoeb-

riv normatiul aqts unda mieniWos upiratesoba, Tu dadgin-

da, rom es ukanaskneli adamianis uflebebs ufro maRali

standartiT icavs, vidre adamianis uflebaTa saerTaSoriso

xelSekruleba, romelic ufro maRal ierarqiul adgilze

dgas slovakeTSi.554 amdenad, Tu dadginda, rom adamianis uf-

lebaTa saerTaSoriso xelSekruleba da Sidasaxelmwifoeb-

rivi normatiuli aqtebi adamianis uflebaTa dacvis gansxva-

vebul standartebs adgenen, slovakeTis sasamarTloebi

valdebulni arian, gamoiyenon is aqti, romelic adamianis

uflebaTa dacvis ufro maRal standarts awesebs, anu aqti,

romelic adamianis uflebebs ufro efeqtianad icavs. 

sakmarisi safuZvelia mtkicebisaTvis, rom zemoxsene-

buli gziT unda gadawydes sakiTxi im SemTxvevaSic, rode-

sac erovnuli sasamarTlo aRmoaCens, rom adamianis ufle-

baTa evropuli konvenciiTa da evropuli sasamarTlos pre-

cedentuli samarTliT dadgenili adamianis uflebaTa

dacvis standarti ufro maRalia, vidre saqarTvelos kon-

stituciiT dadgenili standarti. miuxedavad imisa, rom sa-

qarTveloSi qveynis konstitucias eniWeba ufro maRali ie-

rarqiuli adgili, vidre adamianis uflebaTa evropul kon-

vencias, Tu erovnuli sasamarTlo aRmoaCens, konstituci-

iT gaTvaliswinebuli adamianis uflebaTa dacvis standar-

ti ufro dabalia, vidre evropuli konvenciisa, sasamar-

Tlom unda ixelmZRvanelos evropuli konvenciiT dadgeni-

li standartiT. marTalia, evropuli konvencia iTvaliswi-

nebs, rom is adgens mxolod minimalur standartebs, rac

qmnis imis prezumfcias, rom qveynis Sidasaxelmwifoebrivi

kanonmdebloba, gansakuTrebiT ki konstitucia, adamianis

uflebaTa dacvis ufro maRal standartebs awesebs, magram

zogierT SemTxvevaSi es prezumfcia SeiZleba uaryofil iq-

nes, Tu, sasamarTlos daskvniT, konvenciis standarti uf-

ro maRalia, vidre saqarTvelos konstituciisa.
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normatiuli aqtebis, maT Soris konstituciis, ierarqiu-

li upiratesobis principis gamouyenebloba adamianis ufle-

baTa efeqtiani dacvis principis mimarT ucxo ar aris evropu-

li saxelmwifoebisaTvis. magaliTad, saberZneTSi, sadac qvey-

nis konstitucias eniWeba ufro maRali ierarqiuli adgili,

vidre adamianis uflebaTa evropul konvencias,555 Tu sasa-

marTlom daadgina, rom evropuli konvencia uzrunvelyofs

adamianis uflebaTa dacvas ufro maRali standartiT, vidre

saberZneTis konstitucia,556 igi iyenebs konvencias.557

aseve sainteresoa maltis magaliTi. maltis kanonmdeb-

lobiT adamianis uflebaTa evropul konvencias eniWeba

upiratesoba maltis kanonmdeblobasTan SedarebiT, Tumca

konstitucias aqvs upiratesi iuridiuli Zala evropul

konvenciasTan SedarebiT. maltis konstituciis upirate-

soba evropul konvenciasTan SedarebiT araerTxel dadas-

turda maltis sasamarTlo praqtikiT.558 maltis parlamen-

tSi `evropuli konvenciis aqtis~ (1987 weli) garSemo sapar-

lamento debatebis dros, romelmac moaxdina evropuli

konvenciis inkorporacia maltis kanonmdeblobaSi, gani-

sazRvra, rom, Tu dadginda, konvenciiT ufro efeqtianad

aris daculi pirTa uflebebi, vidre konstituciiT, unda

iqnes gamoyenebuli konvenciis debulebebi.559

miuxedavad imisa, adamianis uflebaTa evropuli kon-

vencia adamianis uflebaTa dacvis mxolod minimalur stan-

dartebs awesebs, mcdari iqneboda imis mtkiceba, rom zoga-

dad saqarTvelos Sidasaxelmwifoebrivi normatiuli aqte-

bi (rogorc konstitucia, ise sxva Sidasaxelmwifoebrivi

normatiuli aqtebi) a priori adamianis uflebaTa dacvis uf-

ro maRal standartebs adgens, vidre evropuli konven-

cia.560 romeli samarTlebrivi aqti – evropuli konvencia
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Tu saqarTvelos Sidasaxelmwifoebrivi normatiuli aqti –

awesebs adamianis uflebaTa dacvis ufro maRal standarts,

unda ganisazRvros sasamarTlos mier yovel konkretul

SemTxvevaSi. amdenad, saqmeTa ganxilvisas sasamarTlos mi-

er evropuli konvenciis gamoyenebaze uaris Tqma mxolod

imis gamo, rom evropuli konvencia adamianis uflebaTa

dacvis minimalur standarts awesebs da, aqedan gamomdina-

re, saqarTvelos Sidasaxelmwifoebrivi normatiuli aqti

ufro maRali standartebiT icavs adamianis uflebebs, ar

iqneboda marTebuli. miT umetes gasaTvaliswinebelia, rom

evropuli konvenciis adamianis uflebaTa dacvis standar-

tebi ar Semoifargleba mxolod evropuli konvenciiT (da

misi oqmebiT), aramed aseve gulisxmobs evropuli sasamar-

Tlos precedentuli samarTliT dadgenil standartebsac.

es ukanaskneli, rogorc ukve aRiniSna, azustebs, akonkre-

tebs da sul ufro aviTarebs konvenciiT gaTvaliswinebul

adamianis uflebaTa standartebs. erovnuli sasamarTloe-

bisa da adamianis uflebaTa evropuli sasamarTlos praqti-

kam araerTxel cxadyo, rom, marTalia, evropuli konvencia

adamianis uflebaTa dacvis minimalur standartebs awe-

sebs, praqtikaSi xSiria maT mier sapirispiros dadgena. miu-

xedavad imisa, rom es standartebi minimaluria, isini sakma-

od maRalia.561 aqedan gamomdinare, marTlmsajulebis gan-

xorcielebisas erovnulma sasamarTloebma ara mxolod Si-

dasaxelmwifoebrivi normatiuli aqtebi, aramed evropuli

konvencia da evropuli sasamarTlos precedentuli samar-

Tali unda ganixilon, rac saSualebas miscems maT, gansaz-

Rvron, Tu romeli maTgani adgens ufro maRal standar-

tebs da gamoiyenon is samarTlebrivi aqti, romelic ufro

efeqtianad icavs adamianis uflebebs. 
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7.7. adamianis uflebaTa evropuli

konvencia da evropuli sasamarTlos

precedentuli samarTali, 

rogorc konstituciis debulebaTa 

ganmartebis saSualeba

7.7.1. Sesavali

adamianis uflebaTa evropuli konvenciis gavlena saqar-

Tvelos sasamarTlo praqtikaze ar Semoifargleba mxolod

misi pirdapiri gamoyenebiT qveynis sasamarTloebis mier. ev-

ropul konvenciasa da evropuli sasamarTlos precedentul

samarTals aseve SeuZlia moaxdinos gavlena saqarTvelos

konstituciis adamianis uflebaTa Sesaxeb debulebebis gan-

martebaze.562 saqarTvelos konstituciis debulebebis gan-

marteba evropuli konvenciis mixedviT gamomdinareobs im sa-

marTlebrivi prezumfciidan, romlis Tanaxmad, qveyanaSi

moqmedi yvela normatiuli aqti Seesabameba erTmaneTs. 

naSromis am nawilis mizania: ganixilos saxelmwifoTa

praqtika evropuli konvenciisa da evropuli sasamarTlos

precedentuli samarTlis mixedviT konstituciis debule-

baTa ganmartebasTan dakavSirebiT da gaaanalizos aseTive

praqtikis damkvidrebis mizanSewoniloba saqarTveloSi.

7.7.2. evropul saxelmwifoTa 

kanonmdebloba da praqtika

evropul saxelmwifoebSi gansxvavebuli formiT dad-

ginda konstituciis debulebaTa ganmartebis aucileblo-

ba saerTaSoriso aqtebis (ZiriTadad saerTaSoriso xelSek-

rulebebis) mixedviT. zogierT saxelmwifoSi kanonmdeblo-

ba, zogierTSi ki sasamarTlo praqtika gansazRvravs kon-

stituciis debulebaTa ganmartebis aucileblobas saerTa-

Soriso aqtebis mixedviT.563 evropul saxelmwifoebSi arse-
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buli mdgomareobis sailustraciod SeiZleba ramdenime ma-

galiTis moSvelieba. 

erT-erTi im saxelmwifoTagan, romelSic qveynis ka-

nonmdeblobam gansazRvra konstituciis ganmartebis auci-

lebloba saerTaSoriso aqtebis mixedviT, espaneTia. espane-

Tis konstituciis me-10 muxlis me-2 punqti adgens, rom kon-

stituciiT aRiarebul ZiriTad uflebebsa da Tavisufle-

bebTan dakavSirebuli normebi unda ganimartos adamianis

uflebaTa sayovelTao deklaraciisa da espaneTis mier ra-

tificirebuli saerTaSoriso xelSekrulebebisa da SeTan-

xmebebis mixedviT.564 am debulebis safuZvelze espaneTis

sasamarTloebi ganmartaven konstitucias ara mxolod ev-

ropuli konvenciis, aramed evropuli sasamarTlos prece-

dentuli samarTlis mixedviT.565

portugaliis konstituciis me-16 muxlis me-2 punqti

gansazRvravs, rom konstituciiTa da sxva Sidasaxelmwifo-

ebrivi aqtebiT gaTvaliswinebuli debulebebi, romlebic

awesrigeben adamianis uflebaTa dacvas, unda ganimartos

adamianis uflebaTa sayovelTao deklaraciis Sesabamisad. 

rumineTis konstituciis me-20 muxlis pirveli punqtis

Tanaxmad, adamianis uflebebisa da Tavisuflebebis Sesaxeb

konstituciis debulebebi ganimarteba adamianis uflebaTa

sayovelTao deklaraciis, im paqtebisa da sxva xelSekrule-

bebis Sesabamisad, romelTa monawilec aris rumineTi.566

moldovis konstituciis me-4 muxlis pirveli punqtiT,

adamianis uflebaTa da TavisuflebaTa Sesaxeb konstitu-

ciuri debulebebi unda iqnes gagebuli adamianis uflebaTa

sayovelTao deklaraciisa da moldovis saerTaSoriso

xelSekrulebebis gaTvaliswinebiT.
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evropul sxva saxelmwifoebSi qveynis konstituciis

ganmartebis aucilebloba, saerTaSoriso aqtebis, gansa-

kuTrebiT adamianis uflebaTa evropuli konvenciis, mixed-

viT, ganisazRvra sasamarTlo praqtikiT. germaniis federa-

lurma sakonstitucio sasamarTlom erT-erT gadawyveti-

lebaSi aRniSna, rom germaniis ZiriTadi kanonis ganmartebi-

sas mxedvelobaSi unda iqnes miRebuli adamianis uflebaTa

evropuli konvencia da evropuli sasamarTlos preceden-

tuli samarTali.567

poloneTis uzenaesma sasamarTlom Tavis gadawyveti-

lebaSi aseve miuTiTa poloneTis kanonmdeblobis ganmar-

tebis aucileblobaze evropuli konvenciisa da evropuli

sasamarTlos precedentuli samarTlis mixedviT.568

sayuradReboa aseve kviprosis magaliTi. miuxedavad

imisa, rom kviprosis konstitucias miniWebuli aqvs ufro

maRali ierarqiuli adgili, vidre evropul konvencias,

kviprosis uzenaesi sasamarTlo regularulad iyenebs ev-

ropul konvenciasa da evropuli sasamarTlos preceden-

tul samarTals adamianis uflebaTa Sesaxeb konstituciis

debulebebis ganmartebis mizniT.569

SvedeTSi, sadac adamianis uflebaTa evropuli kon-

venciis ierarqiuli statusi gaTanabrebulia sakanon-

mdeblo aqtebTan (garda konstituciisa), uzenaesi sasa-

marTlo Tavis praqtikaSi xSirad iyenebs konvencias, ro-

gorc qveynis konstituciis debulebaTa ganmartebis sa-

Sualebas.570

bulgareTis sakonstitucio sasamarTlom 1998 wlis 18

Tebervlis gadawyvetilebaSi ganacxada, rom adamianis uf-

260

567 ix. BVerfGE 74, 370. cit. B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The
Role of German Courts in the Enforcement of International Human Rights, in:
Enforcing International Human Rights in Domestic Courts, B. Conforti & F.
Francioni (Eds.), 1997, 94. aseve ix. A. Zimmermann, Germany, in:
Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.),
2001, 339.

568 III ARN 75/94, 11 January 1995.
569 G. Ress, The Effect of Judgments and Decisions in Domestic Law, in: The

European System for the Protection of Human Rights, R. Macdonald, F.
Matscher & H. Petzold (Eds.), 1993, 842.

570 J. Polakiewicz, The Status of the Convention in National Law, in:
Fundamental Rights in Europe: The European Convention on Human Rights
and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.),
2001, 44, 48-49.



lebaTa dacvis Sesaxeb konstituciis debulebebi unda ga-

nimartos adamianis uflebaTa evropuli konvenciis mixed-

viT.571

latviis sakonstitucio sasamarTlom Tavis erT-erT

gadawyvetilebaSi daadgina, rom evropuli sasamarTlos

precedentuli samarTali unda iqnes gamoyenebuli ara mxo-

lod evropuli konvenciis, aramed latviis konstituciis

Sesabamisi debulebebis ganmartebisaTvis.572

imis sailustraciod, rogor ganimarteba sasamarTlo

praqtikaSi adamianis uflebaTa Sesaxeb konstituciis de-

bulebebi evropuli konvenciisa da evropuli sasamarTlos

precedentuli samarTlis mixedviT, SeiZleba espaneTis sa-

konstitucio tribunalis erT-erT saqmis moSvelieba.

espaneTis orma mosamarTlem, romelTac espaneTis sis-

xlis samarTlis kanonmdeblobis mixedviT unda ganexorcie-

lebinaT saqmis winaswari gamoZieba, xolo Semdeg amave saq-

mesTan dakavSirebiT unda mieRoT monawileoba sasamarTlo

saqmis ganxilvaSi, mimarTa espaneTis sakonstitucio tribu-

nals kanonmdeblobis am debulebis konstituciurobis Se-

saxeb. sakonstitucio sarCelSi dasmuli iyo kiTxva: Seesaba-

meba Tu ara sisxlis samarTlis kanonmdeblobis xsenebuli

norma konstituciis im normas, romelic individs sasamar-

Tlo procesis dros aniWebs `yvela garantias~ (espaneTis

konstituciis 24-e muxlis me-2 punqti). mosarCeleTa azriT,

konstituciis debuleba, romelic individs sasamarTlo

procesis dros aniWebda `yvela garantias~, unda ganmarte-

buliyo evropuli konvenciis me-6 muxlis pirveli punqtis

mixedviT, romelic adgens piris uflebas saqmis ganxilvaze

`damoukidebeli da miukerZoebeli sasamarTlos~ mier. amas

garda, mosarCeleebma moiSvelies evropuli sasamarTlos

gadawyvetileba saqmeze – de kuberi belgiis winaaRmdeg (De

Cubber v. Belgium).573 am saqmeze evropulma sasamarTlom da-

adgina, rom dairRva evropuli konvenciis me-6 muxlis pir-

veli punqti (moTxovna sasamarTlos miukerZoeblobis Sesa-
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xeb), radgan gamomZiebeli mosamarTle, romelmac gasca

brZaneba ganmcxadeblis dakavebis Sesaxeb, wevri iyo mosa-

marTleTa palatisa, romelmac gaasamarTla igi.

miuxedavad sasamarTlos winaSe gamoxatuli saxelmwi-

fos warmomadgenlis poziciisa, romlis mixedviT, espane-

Tis sisxlis samarTlis kanonmdeblobis es norma ar axden-

da gavlenas mosamarTlis miukerZoeblobaze, sakonstitu-

cio tribunalma konstituciis norma ganmarta evropuli

konvenciisa da xsenebuli sasamarTlo precedentis mixed-

viT da arakonstituciurad cno sisxlis samarTlis kanon-

mdeblobis sadavo muxli.574

evropuli saxelmwifoebis kanonmdeblobisa da praqti-

kis mimoxilvis Sedegad SeiZleba gakeTdes daskvna, rom am sa-

xelmwifoTa umravlesobaSi konstituciis debulebebi adami-

anis uflebaTa Sesaxeb ganimarteba evropuli konvenciisa da

evropuli sasamarTlos precedentuli samarTlis mixedviT. 

7.7.3. evropuli konvenciisa da evropuli 

sasamarTlos precedentuli samarTlis 

mixedviT konstituciis debulebaTa 

ganmartebis motivebi 

ra ganapirobebs saqarTvelos konstituciis ganmarte-

bas evropuli konvenciisa da evropuli sasamarTlos pre-

cedentuli samarTlis mixedviT? 

saqarTvelos konstituciis meore TaviT gaTvaliswi-

nebul debulebaTa ganmarteba, evropuli konvenciisa da

evropuli sasamarTlos precedentuli samarTlis mixed-

viT, erovnul sasamarTloebs daexmareba konstituciis de-

bulebaTa iseTi ganmartebis Tavidan acilebaSi, romelic

adamianis uflebebs daicavs ufro dabali standartiT,

vidre es gaTvaliswinebulia evropuli konvenciiT. 

evropuli konvenciisa da evropuli sasamarTlos prece-

dentuli samarTlis mixedviT, konstituciis debulebebis

ganmartebis erT-erTi ganmapirobebeli faqtoria is, rom ev-
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ropuli konvencia aRiarebulia `cocxal~ dokumentad. ase-

Tad konvenciis aRiareba niSnavs, rom misi debulebebi unda

ganimartos sazogadoebrivi cnobierebis ganviTarebis mixed-

viT.575 Tu saqarTvelos konstituciis debulebebi ar gani-

marta evropuli sasamarTlos precedentuli samarTlis mi-

xedviT, SeiZleba, konstituciuri normebis Sinaarsi `Camor-

Ces~ evropuli konvenciiT dacul uflebaTa Sinaarss, rome-

lic sul ufro viTardeba adamianis uflebaTa dacvis stan-

dartebis zrdasTan erTad. Tu erovnuli sasamarTlo ar ga-

moiyenebs evropuli sasamarTlos precedentul samarTals

konstituciis ganmartebisaTvis, SeiZleba, konstituciuri

debulebebi ufro SezRudulad ganimartos, ris gamoc dair-

Rveva evropuli konvenciiT gaTvaliswinebuli uflebebi.576

konvenciisa da evropuli sasamarTlos precedentuli

samarTlis mixedviT saqarTvelos konstituciis ganmarte-

ba xels Seuwyobs evropuli konvenciiTa da saqarTvelos

konstituciiT gaTvaliswinebuli adamianis uflebaTa dac-

vis standartebis harmonizebas. cxadia, rom aseTi harmoni-

zeba unda moxdes adamianis uflebaTa dacvis standartebis

gazrdis mizniT. Tu saqarTvelos konstituciis norma gani-

marta evropuli sasamarTlos precedentuli samarTlis

mixedviT da erovnulma sasamarTlom daaskvna, rom evropu-

li sasamarTlos precedentuli samarTali adamianis ufle-

baTa dacvis ufro maRal standarts adgens, erovnulma sa-

samarTlom ise unda ganmartos konstituciuri debulebe-

bi, rom isini Seesabamebodnen precedentul samarTals; me-

ore mxriv, Tu erovnulma sasamarTlom daadgina, rom kon-

stituciis ganmartebas evropuli sasamarTlos preceden-

tuli samarTlis mixedviT sawinaaRmdego efeqti aqvs, anu

konstituciuri ufleba SeiZleba SeizRudos aseTi ganmar-

tebiT, maSin saqarTvelos sasamarTlom ar unda ganmartos

konstitucia evropuli sasamarTlos precedentuli samar-

TliT dadgenili ufro dabali standartiT. 

konstituciur debulebaTa ganmartebas adamianis uf-

lebaTa evropuli konvenciis mixedviT xels uwyobs saqar-
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575 S. Jensen, The European Convention on Human Rights in Scandinavian Law:
A Case Law Study, 1992, 236. 

576 W. Binchy, The Bill, the Advantages and Disadvantages of the Approach Taken,
and Possible Alternatives, paper presented at the Conference of the Law
Society of Ireland on the European Convention on Human Rights Bill (2001),
19 October 2002.



Tvelos konstituciisa da evropuli konvenciis debulebaTa

msgavseba. aseTi msgavseba ganapiroba iman, rom saqarTvelos

konstituciis SemuSavebis dros mxedvelobaSi iqna miRebuli

evropuli konvenciis debulebebi. evropuli konvenciis de-

bulebebi saqarTvelos konstituciis zogierT muxls safuZ-

vladac ki daedo. rogorc germaneli mkvlevari v. gauli aR-

niSnavs Tavis naSromSi, romelSic Seiswavla saqarTvelos

konstituciis SemuSavebis procesi, `veneciis komisiis mier

ganxorcielebuli analizisa da daxmarebis Sedegad ukve ad-

reul etapze dadginda konstituciis proeqtis normaTa ev-

ropis sabWos normebTan, upirveles yovlisa ki, adamianis uf-

lebaTa evropul konvenciasTan Sesabamisoba.~577

aseTi msgavseba gansakuTrebiT TvalsaCinoa saqarTve-

los konstituciis 22-e muxlis me-3 punqtsa da 24-e muxlis

me-4 punqtTan dakavSirebiT, romelTa formulirebebi msgav-

sia evropuli konvenciis Sesabamisi debulebebis formuli-

rebebisa. imis gaTvaliswinebiT, rom evropulma sasamarTlom

mniSvnelovnad ganaviTara da daazusta evropuli konvenciis

materialuri muxlebis Sinaarsi, evropulma konvenciam da ev-

ropuli sasamarTlos precedentulma samarTalma SeiZleba,

orientiris roli Seasrulos saqarTvelis konstituciis

adamianis uflebaTa Sesaxeb debulebebis ganmartebisaTvis. 

am msgavsebis sailustraciod SeiZleba iseTi uflebis

regulirebis sakiTxis ganxilva, rogoricaa gamoxatvis Ta-

visufleba. adamianis uflebaTa evropuli konvenciis me-10

muxlis me-2 punqti adgens, rom imisaTvis, raTa gamoxatvis

Tavisuflebis SezRudva marTlzomierad CaiTvalos, man

unda daakmayofilos sami piroba, kerZod, adamianis ufle-

baTa SezRudva unda: a) iyos kanoniT gansazRvruli; b) emsa-

xurebodes kanonier mizans;578 da g) iyos aucilebeli de-

mokratiul sazogadoebaSi.579
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577 ix. v. gauli, konstituciis SemuSaveba da miReba saqarTveloSi (ger-

manuli gamocemis qarTuli Targmanis avtori k. kublaSvili), 2002

weli, gv. 374; aseve ix. gv. 32.

578 magaliTad, erovnuli uSiSroebis, teritoriuli mTlianobis an

sazogadoebrivi usafrTxoebis interesebisaTvis, uwesrigobis an

danaSaulis Tavidan acilebisaTvis, janmrTelobis an zneobis

dacvisaTvis, sxvaTa reputaciis an uflebaTa dacvisaTvis, saidumlo

informaciis gamJRavnebis Tavidan acilebis an sasamarTlo xelisu-

flebis avtoritetisa da miukerZoeblobis SenarCunebisaTvis.

579 evropuli konvenciis me-10 muxlis me-2 punqtiT: „am TavisuflebaTa

ganxorcieleba [...] SeiZleba daeqvemdebaros iseT formalobebs,

pirobebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia



adamianis uflebaTa evropuli sasamarTlo am sami pi-

robis safuZvelze afasebs, marTlzomieria Tu ara evropu-

li konvenciis xsenebuli uflebis SezRudva. Tu evropulma

sasamarTlom daadgina, rom ar aris dakmayofilebuli erT-

erTi piroba mainc, igi miiCnevs, rom adamianis uflebaTa

SezRudva aramarTlzomieria da Sesabamisma saxelmwifom

daarRvia evropuli konvenciis Sesabamisi debuleba.

adamianis uflebaTa evropuli konvenciis me-10 muxlis

msgavsad, saqarTvelos konstituciis 24-e muxlis me-4 pun-

qti adgens sam analogiur pirobas sityvis Tavisuflebis

SezRudvasTan dakavSirebiT. kerZod, 24-e muxlis me-4 pun-

qtSi aRniSnulia, rom: „am muxlis pirvel da meore punqteb-

Si CamoTvlil uflebaTa ganxorcieleba SesaZlebelia ka-

noniT SeizRudos iseTi pirobebiT, romlebic aucilebelia

demokratiul sazogadoebaSi saxelmwifo uSiSroebis, te-

ritoriuli mTlianobis an sazogadoebrivi usafrTxoebis

uzrunvelsayofad, danaSaulis Tavidan asacileblad, sxva-

Ta uflebebisa da Rirsebis dasacavad, konfidencialurad

aRiarebuli informaciis gamJRavnebis Tavidan asacileb-

lad an sasamarTlos damoukideblobisa da miukerZoeblo-

bis uzrunvelsayofad.“

sityvis (gamoxatvis) TavisuflebasTan dakavSirebiT

saqarTvelos konstituciisa da evropuli konvenciis de-

bulebebis Sedarebidan naTelia, rom am aqtebiT dadgeni-

li pirobebi sityvis (gamoxatvis) Tavisuflebis SezRud-

vis mimarT msgavsia.580 evropuli konvenciis me-10 muxlis

me-2 punqtis msgavsad saqarTvelos konstituciis 24-e

muxlis me-2 punqti adgens sam pirobas, romelTa dakmayo-
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kanoniT da aucilebelia demokratiul sazogadoebaSi erovnuli

uSiSroebis, teritoriuli mTlianobis an sazogadoebrivi

usafrTxoebis interesebisaTvis, uwesrigobis an danaSaulis Tavidan

asacileblad, janmrTelobis an zneobis dacvisaTvis, sxvaTa rep-

utaciis an uflebaTa dacvisaTvis, saidumlo informaciis

gamJRavnebis Tavidan acilebis an sasamarTlo xelisuflebis

avtoritetisa da miukerZoeblobis SesanarCuneblad.~

580 sityvis TavisuflebasTan dakavSirebiT, miuxedavad konstituciasa

da konvenciiT gaTvaliswinebuli debulebebis msgavsebisa,

gasaTvaliswinebelia, rom evropuli konvencia aseve moixseniebs

kidev erT kanonier mizans – janmrTelobisa da zneobis dacvas, rom-

lis safuZvelzec SeiZleba SeizRudos adamianis uflebebi, rasac

konstituciis 24-e muxli ar iTvaliswinebs. ix. Study on the
Compatibility of Georgian Law with the Requirements of the Convention for the
Protection of Human Rights and Fundamental Freedoms and its Protocols,
HRCAD(2001)2, 2001, 24.



filebis SemTxvevaSi SeiZleba marTlzomierad SeizRudos

sityvis Tavisufleba. saqarTvelos sasamarTlos SeuZlia

gamoiyenos evropuli konvencia da evropuli sasamar-

Tlos precedentuli samarTali da mis safuZvelze Seafa-

sos sityvis Tavisuflebis SezRudvis marTlzomiereba.

evropuli konvenciisa da evropuli sasamarTlos prece-

dentuli samarTlis gamoyeneba saqarTvelos sasamarTlo-

ebs SesaZleblobas miscems, miiRon iseTi gadawyvetileba,

romelic Seesabameba evropuli sasamarTlos preceden-

tul samarTals. evropuli konvencia da evropuli sasa-

marTlos precedentuli samarTali iqneba is orientiri,

romelic daexmareba saqarTvelos sasamarTlos swori ga-

dawyvetilebis miRebaSi.581

aseve aRsaniSnavia, rom, Tu saqarTvelos konstituci-

is 24-e muxli awesrigebs `sityvis Tavisuflebas~, konven-

ciis me-10 muxli awesrigebs `gamoxatvis Tavisuflebas~. es

ukanaskneli ufro farToa da moicavs ara mxolod `sit-

yviT~ gamoxatul Sexedulebas, aramed nebismieri sxva for-

miT (mag., xelovnebis nawarmoebiT, naxatiT).582 saqarTve-

los sasamarTloebma aseTi gansxvaveba konvenciiTa da kon-

stituciiT mowesrigebuli uflebis farglebTan dakavSi-

rebiT SeiZleba gamoiyenon saqarTvelos konstituciis

iseTi ganmartebisaTvis, romelic Seesabameba saerTaSori-

so xelSekrulebebs, maT Soris adamianis uflebaTa evro-

pul konvencias.

adamianis uflebaTa konstituciuri debulebebis gan-

marteba evropuli konvenciisa da evropuli sasamarTlos

precedentuli samarTlis mixedviT gansakuTrebiT mniSvne-

lovania saqarTvelos sakonstitucio sasamarTlosaTvis.

imdenad, ramdenadac sakonstitucio sasamarTlos funqcia

saqarTvelos konstituciis uzenaesobis, konstituciuri

kanonierebisa da konstituciur uflebaTa da Tavisufle-

baTa uzrunvelyofaa, sakonstitucio sasamarTlos SeuZ-

lia gamoiyenos evropuli konvencia da, gansakuTrebiT, ev-

ropuli sasamarTlos precedentuli samarTali, rogorc

konstituciis adamianis uflebaTa Sesaxeb debulebebis Si-

naarsis dadgenis saSualeba. evropuli konvenciisa da ev-
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581 J. Polakiewicz, The Application of the European Convention on Human Rights
in Domestic Law, 17 Human Rights Law Journal, N11-12, 1996, 407.

582 miuleri Sveicariis winaaRmdeg (Muller v. Switzerland), 1988 wlis 24 maisi,

Series A, no. 133, 27-e punqti.



ropuli sasamarTlos precedentuli samarTlis meSveobiT

sakonstitucio sasamarTlos SeuZlia daadginos normati-

uli aqtebis konstituciuroba.

saqarTvelos sakonstitucio sasamarTlo SedarebiT

axali institutia, romlis praqtika Camoyalibebis proces-

Sia. amitom mas, bunebrivia, ver eqneba mdidari gamocdileba

ama Tu im uflebis ganmartebasa da gamoyenebasTan dakavSi-

rebiT. sasamarTlo praqtikis Camoyalibebisa da daxvewis

procesSi sakonstitucio sasamarTlom SeiZleba ganixilos

adamianis uflebaTa ganmartebis is gzebi, romlebic gamoi-

yena evropulma sasamarTlom. vinaidan evropuli sasamar-

Tlo ramdenime aTwleulis ganmavlobaSi ixilavs adamianis

uflebaTa dacvis sakiTxebs da, bunebrivia, mas am periodSi

mouxda araerTi samarTlebrivi problemis gadawyveta, es

gamocdileba saqarTvelos sakonstitucio sasamarTlom

SeiZleba gamoiyenos Tavisi praqtikis sworad ganviTarebi-

saTvis.
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8. evropuli konvenciisa da 

evropuli sasamarTlos 

precedentuli samarTlis 

gamouyeneblobis mizezebi da 

RonisZiebebi maTi  gamoyenebis

praqtikis dasamkvidreblad 

miuxedavad dadebiTi tendenciisa, romelic viTardeba

saqarTveloSi adamianis uflebaTa evropuli konvenciisa

da evropuli sasamarTlos precedentuli samarTlis gamo-

yenebis praqtikis damkvidrebasTan dakavSirebiT, jer kidev

iSviaTobaa evropuli konvenciisa da evropuli sasamar-

Tlos precedentuli samarTlis gamoyeneba, maT Soris sasa-

marTlo saqmeTa ganxilvisas. amitom mniSvnelovania kon-

venciis iSviaTi gamoyenebis mizezebis ganxilva da im Ronis-

Ziebebis gansazRvra, romlebic unda gatardes saqarTve-

loSi evropuli konvenciis gamoyenebis praqtikis dasam-

kvidreblad.

ra mizezebi abrkolebs adamianis uflebaTa evropuli

konvenciis gamoyenebas sasamarTlo saqmeTa ganxilvisas da

ra RonisZiebebi unda gatardes evropuli konvenciis gamo-

yenebis praqtikis dasamkvidreblad?

SeiZleba gamoiyos ori ZiriTadi mizezi, romlebic ab-

rkoleben evropuli konvenciisa da evropuli sasamarTlos

precedentuli samarTlis gamoyenebas saqarTveloSi:

a) sainformacio

b) fsiqologiuri



8.1. sainformacio barierebi evropuli

konvenciisa da evropuli sasamarTlos

precedentuli samarTlis gamoyenebasTan 

dakavSirebiT

8.1.1. saswavlo (ganaTlebis) sistema 

erT-erTi mniSvnelovani faqtori, romelic ganapiro-

bebs adamianis uflebaTa efeqtian dacvas, kargad funqcio-

nirebadi saswavlo (ganaTlebis) sistemaa. evropuli konven-

ciis miRebidan 50-e wlisTavisadmi miZRvnil konferenciaze

miRebul rezoluciaSi evropis sabWos wevrma qveynebma yu-

radReba gaamaxviles adamianis uflebaTa dacvis efeqtiani

saswavlo sistemis mniSvnelobaze. rezoluciiT saxelmwi-

foebs eTxovaT adamianis uflebaTa Sesaxeb, maT Soris adami-

anis uflebaTa evropuli konvenciis Sesaxeb, saswavlo kur-

sebis SemoReba.583

im mizezebs Soris, romlebic abrkoleben adamianis uf-

lebaTa evropuli konvenciis gamoyenebas sasamarTlo saq-

meTa ganxilvisas, albaT yvelaze mniSvnelovania is, rom sa-

samarTlo procesis mxareebs ara aqvT sakmarisi codna ev-

ropuli konvenciisa da evropuli sasamarTlos preceden-

tuli samarTlis Sesaxeb.584

zogadad SeiZleba aRiniSnos, rom evropuli konvenci-

is monawile saxelmwifoebSi iuridiuli profesiis im war-

momadgenelTa saswavlo programebi, romlebic monawileo-

ben sasamarTlo procesSi, iTvaliswineben swavlebas evro-

puli konvenciisa da evropuli sasamarTlos ZiriTadi pre-

cedentebis Sesaxeb.585 aqve isic aRsaniSnavia, rom am saxel-
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583 Para. 14(iv), Resolution I, Institutional and Functional Arrangements for the
Protection of Human Rights at National and European Level, Ministerial
Conference and Commemorative Ceremony of the 50th Anniversary of the
Convention, H/Conf(2000)1, Rome, 3-4 November 2000, 2.

584 ix. saqarTvelos saxalxo damcvelis angariSi `saqarTveloSi adamian-

is uflebaTa da TavisuflebaTa dacvis mdgomareobis Sesaxeb: 2001

wlis meore naxevari~, 2002 weli, gv. 18-19. 

585 ix. T. Barkhuysen & M. van Emmerik, Legal Protection Against Violations of the
European Convention on Human Rights: Improving (Co-)operation of Strasbourg
and Domestic Institutions, 12 Leiden Journal of International Law, 1999, 839.



mwifoebSi sawyis etapze evropuli konvenciis gamouyeneb-

lobis erT-erTi ZiriTadi mizezi evropuli konvenciis Se-

saxeb saswavlo programebis ararseboba iyo.586

ra mdgomareobaa saqarTveloSi adamianis uflebaTa ev-

ropuli konvenciisa da zogadad saerTaSoriso samarTlis

swavlebasTan dakavSirebiT? 

a) umaRlesi saswavleblebi

gasakviri ar iqneba imis aRniSvna, rom sabWoTa kavSi-

ris arsebobis periodSi umniSvnelo yuradReba eqceoda

saerTaSoriso samarTlis swavlebas saqarTvelos umaR-

les saswavleblebSi.587 saerTaSoriso samarTlis discip-

lina, romelic umaRles saswavleblebSi iswavleboda, Zi-

riTadad Teoriuli sakiTxebiT Semoifargleboda da msme-

nels ar uviTarebda saerTaSoriso samarTlis, maT Soris

saerTaSoriso xelSekrulebebis, uSualo gamoyenebis Cve-

vebs. saerTaSoriso samarTlis swavlebisaTvis umniSvne-

lo rolis miniWeba ganpirobebuli iyo politikur-samar-

Tlebrivi mizezebiT. sabWoTa kavSiri emxroboda saerTa-

Soriso samarTlisa da Sidasaxelmwifoebrivi samarTlis

Tanafardobis dualistur doqtrinas, anu aRiarebda maT

or damoukidebel samarTlebriv sistemad, romlebic um-

niSvnelo gavlenas axdendnen erTmaneTze.588 saerTaSori-

so samarTali, maT Soris saerTaSoriso xelSekruleba, ar

iyo sabWoTa kavSiris Sidasaxelmwifoebrivi samarTlis

wyaro. sabWoTa kavSiris, maT Soris saqarTvelos, sasamar-

Tloebs praqtikulad aranairi Sexeba ar hqondaT saerTa-

Soriso samarTalTan. imis gamo, rom saerTaSoriso samar-

Tlis, maT Soris saerTaSoriso xelSekrulebebis, gavlena

iuristebis saqmianobaze Zalze umniSvnelo iyo, ar arse-

bobda saerTaSoriso samarTlis Sesaxeb codnis SeZenis

mwvave saWiroeba. amitomac, iuristebs, romlebmac iuri-
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586 magaliTisaTvis ix. K. Ioannou, Greece, in: Fundamental Rights in Europe:
The European Convention on Human Rights and its Member States (1950-
2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 356.

587 sabWoTa kavSiris dros ori elitaruli umaRlesi saswavlebeli –

moskovsa da kievSi – amzadebda saerTaSoriso samarTlis specialistebs. 

588 amas garda, sabWoTa kavSiris respublikebi, garda ukrainisa da

belorusiisa, uSualod ar monawileobdnen saerTaSoriso

urTierTobebSi. ix. l. aleqsiZe, winasityvaoba, saqarTvelo da

saerTaSoriso samarTali, k. korkelia (red.), Tbilisi, 2001 weli, gv. 8.



diuli ganaTleba sabWoTa kavSiris periodSi miiRes saqar-

TveloSi, ar hqondaT Seqmnili saTanado pirobebi saerTa-

Soriso samarTlis Sesaxeb praqtikuli codnis SesaZenad,

radgan arc iyo amis aucilebloba.

saqarTvelos mier saxelmwifoebrivi damoukideblo-

bis aRdgenis Semdeg saerTaSoriso samarTlis swavlebis

mdgomareoba nawilobriv Seicvala saqarTvelos umaRles

saswavleblebSi. es ganapiroba saerTaSoriso samarTlis

gavlenis zrdam saqarTvelos kanonmdeblobasa da praqti-

kaze. amJamad saerTaSoriso samarTali iswavleba rogorc

saxelmwifo, ise kerZo umaRlesi saswavleblebis iuridiu-

li ganxris specialobebze.589 ramdenime umaRles saswavle-

belSi daarsda saerTaSoriso samarTlis fakulteti. zogi-

erTSi specialuri kursic ki SemoiRes adamianis uflebaTa

saerTaSoriso samarTalSi. 

miuxedavad amisa, aRsaniSnavia, rom saerTaSoriso sa-

marTlis saswavlo programa gansxvavebulia saqarTvelos

sxvadasxva umaRles saswavlebelSi. umravlesoba umaRlesi

saswavleblebis saswavlo programebisa arasakmarisad asa-

xavs im rolsa da mniSvnelobas, romelic saerTaSoriso sa-

marTals, gansakuTrebiT saerTaSoriso xelSekrulebebs,

eniWeba saqarTveloSi. aseve sayuradReboa, rom umaRlesi

saswavleblebis umravlesobaSi saerTaSoriso samarTlis

(iseve rogorc sxva disciplinebis) swavleba miznad isaxavs

studentis mier mxolod Teoriuli codnis SeZenas da ara

praqtikuli Cvevebis gamomuSavebas. 

b) mosamarTleebi

udavoa, rom mosamarTleebs eniWebaT mniSvnelovani

roli saerTaSoriso xelSekrulebaTa gamoyenebaSi. am

rolma ganapiroba is, rom mosamarTlis Tanamdebobis da-

sakaveblad pirma unda gaiaros sakvalifikacio gamocda,

sxva sakiTxebTan erTad, iseT sakiTxebSi, rogorebicaa:

`adamianis uflebebis Sesaxeb saerTaSoriso aqtebi da sa-

qarTvelos saerTaSoriso xelSekrulebebi da SeTanxmebe-

bi~.590
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589 saerTaSoriso samarTali aseve iswavleba ramdenime umaRlesi saswavle-

blis saerTaSoriso urTierTobebze specializebul fakultetebze.

590 `saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli kanonis

68-e muxli. 



`saerTo sasamarTloebis Sesaxeb~ saqarTvelos orga-

nulma kanonma daawesa xsenebul sakiTxebze sakvalifika-

cio gamocdis Catarebis aucilebloba da daadgina, rom

sakvalifikacio sagamocdo programas saqarTvelos ius-

ticiis sabWos wardginebiT amtkicebs saqarTvelos pre-

zidenti. 

mizanSewonilia mosamarTleobis sakvalifikacio saga-

mocdo programis im nawilis ganxilva, romelic exeba `ada-

mianis uflebebis Sesaxeb saerTaSoriso aqtebs da saqarTve-

los saerTaSoriso xelSekrulebebsa da SeTanxmebebs~.591

sagamocdo programis nawili, romelic exeba adamianis

uflebaTa saerTaSoriso aqtebsa da saerTaSoriso xelSek-

rulebebs, Sedgeba oTxi Temisagan: 

a) adamianis uflebaTa saerTaSoriso samarTlebrivi

dacva; 

b) adamianis uflebaTaA dacvis saerTaSoriso samar-

Tlebrivi meqanizmebi; 

g) saerTaSoriso samarTlebrivi aqtebi marTlmsaju-

lebis sakiTxebSi;

d) saqarTvelos saerTaSoriso SeTanxmebebi da xel-

Sekrulebebi. 

am naSromis Tematikis gaTvaliswinebiT, yuradReba ga-

maxvildeba mxolod pirvel or Temaze. mizanSewonilia maTi

Sinaarsis srulad asaxva naSromSi. 

pirveli Tema (`adamianis uflebaTa saerTaSoriso sa-

marTlebrivi dacva~) iTvaliswinebs Semdeg sakiTxebs:

`adamianis uflebaTa dacvis saerTaSoriso standar-

tebi. adamianis uflebaTa sayovelTao deklaracia. saer-

TaSoriso paqti samoqalaqo da politikur uflebaTa Sesa-

xeb. samoqalaqo da politikuri uflebebis Sesaxeb paqtis

fakultatiuri oqmi. saerTaSoriso paqti ekonomikuri, so-

cialuri da kulturuli uflebebis Sesaxeb. adamianis uf-

lebaTa evropuli konvencia. evropis socialuri qartia.~

meore Tema (`adamianis uflebaTa dacvis saerTaSoriso

samarTlebrivi meqanizmebi~) moicavs Semdeg sakiTxebs:
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591 ix. `mosamarTleobis sakvalifikacio sagamocdo programa~,

saqarTvelos iusticiis sabWo, Tbilisi, 2000 weli, gv. 69-70. sagamoc-

do programis axali redaqcia damtkicebulia saqarTvelos prezi-

dentis 2000 wlis 4 agvistos N347 brZanebulebiT.



`gaero da misi saerTaSoriso sasamarTlo. saerTaSo-

riso sasamarTlos savaldebulo iurisdiqcia. gaeros ada-

mianis uflebaTa komiteti. evropis sabWo da misi roli ada-

mianis uflebaTa dacvis sferoSi. adamianis uflebaTa ev-

ropuli komisia. adamianis uflebaTa evropuli (q. stras-

burgis) sasamarTlo.~

srulyofilia Tu ara sakvalifikacio programis xsene-

buli ori nawili da sakmarisia Tu ara am sakiTxebis codna

saqarTvelos mosamarTleebisaTvis adamianis uflebaTa sa-

erTaSoriso xelSekrulebebis, maT Soris adamianis ufle-

baTa evropuli konvenciis, efeqtiani gamoyenebisaTvis mar-

Tlmsajulebis ganxorcielebisas?

upirveles yovlisa, aRsaniSnavia, TavisTavad is faqti,

rom mosamarTleobis sagamocdo programaSi gaTvaliswine-

bulia saerTaSoriso xelSekrulebebTan, maT Soris adamia-

nis uflebaTa xelSekrulebebTan, dakavSirebuli sakiTxebi,

dadebiTi movlenaa. is adasturebs mniSvnelovan rols, ro-

melic eniWebaT saqarTvelos sasamarTloebs marTlmsaju-

lebis ganxorcielebis dros saerTaSoriso aqtebis gamoye-

nebaSi. miuxedavad amisa, SeiZleba gamoiTqvas ramdenime mo-

sazreba sagamocdo programis am nawilis srulyofis Sesaxeb. 

programiT gaTvaliswinebulia iseTi sakiTxi, rogo-

ricaa `adamianis uflebaTa saerTaSoriso standartebi~.

miuxedavad imisa, rom Tema `adamianis uflebaTa saerTaSo-

riso samarTlebrivi dacva~ moicavs adamianis uflebaTa

saerTaSoriso standartebs, Zalze rTulia, Tu saerTod

SesaZlebelia am sakiTxis farglebis dadgena. adamianis

uflebaTa dacvis saerTaSoriso standartebi moicavs ada-

mianis uflebaTa sferoSi saerTaSoriso doneze miRebul

nebismier aqts, miuxedavad misi bunebisa da iuridiuli Za-

lisa. igi moicavs rogorc saxelmwifoebisaTvis iuridiu-

lad savaldebulo adamianis uflebaTa saerTaSoriso xel-

Sekrulebebs (mag., samoqalaqo da politikuri uflebebis

saerTaSoriso paqti; adamianis uflebaTa evropuli kon-

vencia), ise sarekomendacio xasiaTis saerTaSoriso aqtebs

(mag., adamianis uflebaTa sayovelTao deklaracia592). sa-

rekomendacio xasiaTis saerTaSoriso aqtebi moicavs ro-
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592 adamianis uflebaTa sayovelTao deklaraciis samarTlebrivi bunebis

Sesaxeb ix. k. korkelia, saerTaSoriso CveulebiTi samarTali

saqarTvelos samarTlebriv sistemaSi, `saqarTvelo da saerTaSoriso

samarTali~, k. korkelia (red.), Tbilisi, 2001 weli, gv. 72-73. 



gorc saerTaSoriso organizaciis mier miRebul rezolu-

ciebs,593 ise adamianis uflebaTa sazedamxedvelo organo-

Ta sxvadasxva saxis aqtebs (mag., adamianis uflebaTa komi-

tetis `saerTo komentarebi~). adamianis uflebaTa dacvis

saerTaSoriso aqtebs aseve ganekuTvneba saerTaSoriso

dokumentebi, romlebic saxelmwifos akisreben ara samar-

Tlebriv, aramed politikur valdebulebebs adamianis uf-

lebaTa sferoSi (magaliTad, helsinkis daskvniTi aqtiT

gaTvaliswinebuli adamianis uflebaTa standartebi, iseve

rogorc zogadad, evropis uSiSroebisa da TanamSromlo-

bis organizaciis adamianis uflebaTa dokumentebSi gan-

mtkicebuli standartebi).

amdenad, `adamianis uflebaTa dacvis saerTaSoriso

standartebi~ Zalze farTo cnebaa da moicavs adamianis

uflebaTa dacvasTan dakavSirebiT saerTaSoriso doneze

miRebul nebismier aqts. ismis kiTxva: mizanSewonilia Tu

ara aseTi zogadi sakiTxis gaTvaliswineba sagamocdo

programiT da realisturia Tu ara molodini, rom mosa-

marTleobis kandidati SeZlebs am kiTxvaze pasuxis gace-

mas? am kiTxvaze uaryofiTi pasuxi unda gaices. adamianis

uflebaTa dacvis yvela saerTaSoriso standartis an misi

umravlesobis codna mosamarTleobis kandidatis mier

praqtikulad SeuZlebelia. yvela aseTi standartis codna

SeuZlebelia ara mxolod mosamarTleobis kandidatisaT-

vis, romelic sakvalifikacio gamocdas abarebs kidev eqvs

sxva saganSi, aramed saerTaSoriso samarTlis specialis-

tisaTvisac ki.594 xsenebulidan gamomdinare, aucilebelia

am sakiTxis dazusteba.

sagamocdo programa aseve iTvaliswinebs iseT sa-

kiTxs, rogoricaa `adamianis uflebaTa sayovelTao dek-

laracia~. rogorc ukve aRiniSna, adamianis uflebaTa sa-

yovelTao deklaracia gaeros generaluri asambleis re-
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593 mxolod gaeros farglebSi adamianis uflebaTa sferoSi yovelwliu-

rad miiReba aTeulobiT rezolucia. 

594 rogorc cnobilia, mosamarTleobis sakvalifikacio gamocda, garda

`adamianis uflebebis Sesaxeb saerTaSoriso aqtebis da saqarTvelos

saerTaSoriso xelSekrulebebisa da SeTanxmebebis~ sagnisa, tardeba

iseT sagnebSi, rogoricaa: saqarTvelos sakonstitucio samarTali,

sisxlis samarTali, sisxlis samarTlis procesi, samoqalaqo

samarTali, samoqalaqo samarTlis procesi da administraciuli

samarTali da procesi. ix. `saerTo sasamarTloebis Sesaxeb~ organ-

uli kanonis 68-e muxlis me-3 punqti.



zoluciaa da, Sesabamisad, ar akisrebs saxelmwifoebs mi-

si Sesrulebis iuridiul valdebulebas. saerTaSoriso

xelSekrulebebisagan gansxvavebiT, sayovelTao dekla-

racia, iseve rogorc sxva sarekomendacio xasiaTis rezo-

luciebi, ar aris saqarTvelos kanonmdeblobis nawili. is

TavisTavad ar warmoSobs fizikuri da iuridiuli pire-

bisaTvis uflebebs. deklaraciaSi ganmtkicebulia adami-

anis uflebaTa dacvis is standartebi, romelTa Sesru-

lebasac saxelmwifoebi unda eswrafvodnen. aqve isic aR-

saniSnavia, rom sayovelTao deklaraciaSi ganmtkicebu-

li normebis didi nawili saerTaSoriso CveulebiTi sa-

marTlis normebad Camoyalibda. deklaraciiT ganmtkice-

buli standartebis umravlesoba aseve gaTvaliswinebu-

lia samoqalaqo da politikuri uflebebisa da ekonomi-

kuri, socialuri da kulturuli uflebebis saerTaSori-

so paqtebiT, romlebic akisreben saxelmwifoebs saerTa-

Soriso valdebulebebs. Tumca sayuradReboa, rom sxva-

dasxva saxelmwifoSi deklaracia marTlmsajulebis gan-

xorcielebisas gamoiyeneba rogorc Sidasaxelmwifoeb-

rivi normatiuli aqtebis ganmartebis saSualeba. miuxe-

davad amisa, sayovelTao deklaracia saxelmwifoebisaT-

vis mainc sarekomendacio xasiaTis rezoluciad rCeba.

xsenebulis gaTvaliswinebiT, upriani iqneboda, progra-

miT gamijnuli yofiliyo saxelmwifosaTvis iuridiulad

savaldebulo aqtebi (saerTaSoriso xelSekrulebebi) da

sarekomendacio aqtebi.

sagamocdo programiT aseve gaTvaliswinebulia gaer-

Tianebuli erebis organizaciis farglebSi miRebuli ram-

denime saerTaSoriso xelSekruleba (samoqalaqo da poli-

tikuri uflebebis saerTaSoriso paqti, samoqalaqo da po-

litikuri uflebebis saerTaSoriso paqtis fakultatiuri

oqmi da ekonomikuri, socialuri da kulturuli uflebe-

bis saerTaSoriso paqti). ueWvelia, xsenebuli aqtebi gae-

ros umniSvnelovanesi saerTaSoriso xelSekrulebebia ada-

mianis uflebaTa sferoSi da aucilebelia maTi Sinaarsis

codna saqarTvelos mosamarTleTaTvis. amasTanave, sainte-

resoa, niSnavs Tu ara mxolod xsenebuli aqtebis Setana

programaSi imas, rom saqarTvelos mosamarTleebi ar arian

valdebulni, icnobdnen adamianis uflebaTa Sesaxeb sxva

mniSvnelovan saerTaSoriso xelSekrulebebs, romlebic mi-

Rebulia gaeros farglebSi? ra Tqma unda, ara. isini unda
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icnobdnen adamianis uflebaTa Sesaxeb yvela ZiriTad saer-

TaSoriso xelSekrulebas. gaeros egidiT miRebul adamia-

nis uflebaTa Sesaxeb sxva umniSvnelovanes xelSekrule-

bebs ganekuTvneba, inter alia: konvencia wamebis winaaRmdeg

brZolis Sesaxeb, konvencia bavSvis uflebaTa Sesaxeb, kon-

vencia rasobrivi diskriminaciis yvela formis aRmofxvris

Sesaxeb. yvela es saerTaSoriso xelSekruleba saqarTve-

los kanonmdeblobis nawilia. isini warmoSoben uflebebsa

da valdebulebebs fizikuri da iuridiuli pirebisaTvis da

SeiZleba gamoyenebul iqnen marTlmsajulebis ganxorcie-

lebisas. xsenebulidan gamomdinare, gamarTlebuli iqnebo-

da saerTaSoriso xelSekrulebebis siis gonivrul far-

glebSi gazrda da adamianis uflebaTa ZiriTadi saerTaSo-

riso xelSekrulebebis Setana mosamarTleTa sakvalifika-

cio programaSi.

sagamocdo programiT aseve gaTvaliswinebulia regio-

nul doneze miRebuli adamianis uflebaTa ori saerTaSo-

riso xelSekruleba: adamianis uflebaTa evropuli konven-

cia da evropis socialuri qartia. 

adamianis uflebaTa evropuli konvenciis sagamocdo

programaSi CarTva udavod mniSvnelovania, radgan am kon-

venciiT Seqmnilia adamianis uflebaTa saerTaSoriso dac-

vis yvelaze efeqtiani sistema. rac Seexeba evropis socia-

lur qartias, aRsaniSnavia, rom saqarTvelom, marTalia, xe-

li moawera mas, igi jer ar aris ratificirebuli saqarTve-

los mier, rac imas niSnavs, rom igi ar aris qveynisaTvis sa-

valdebulo da, Sesabamisad, ar aris misi kanonmdeblobis

nawili. amasTan erTad, gasaTvaliswinebelia, rom arsebobs

evropis socialuri qartiis ori teqsti: erTi miRebulia

1961 wels (`evropis socialuri qartia~), xolo meore, ga-

naxlebuli teqsti – 1996 wels (`evropis socialuri qartia

(ganaxlebuli)~). saqarTvelom xeli moawera evropis socia-

luri qartiis ganaxlebul variants da, aqedan gamomdinare,

miTiTeba evropis socialuri qartiis wina versiaze mokle-

bulia logikur safuZvels. imis gamo, rom saqarTvelos

jer ar mouxdenia evropis socialuri qartiis ratificire-

ba, mizanSeuwonelia sagamocdo programiT am sakiTxis gaT-

valiswineba.

rac Seexeba programis meore Temas (`adamianis ufle-

baTa dacvis saerTaSoriso samarTlebrivi meqanizmebi~),

mis mimarTac SeiZleba gamoiTqvas ramdenime mosazreba.
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xsenebuli Tema iTvaliswinebs iseT sakiTxs, rogoricaa

`gaero da misi saerTaSoriso sasamarTlo. saerTaSoriso

sasamarTlos savaldebulo iurisdiqcia.~ gaero, rogorc

cnobilia, universaluri saerTaSoriso organizaciaa da

misi saqmianobis sfero moicavs saerTaSoriso TanamSrom-

lobis praqtikulad yvela sferos, maT Soris adamianis

uflebaTa dacvas. gaeros saqmianobis mravalferovnebi-

dan gamomdinare, praqtikulad SeuZlebelia imis gansaz-

Rvra, Tu risi codna moeTxoveba mosamarTleobis kandi-

dats. SeiZleba gamoiTqvas varaudi, rom am sakiTxSi igu-

lisxmeba gaeros saqmianoba adamianis uflebaTa sferoSi,

magram arc es aris sakmarisad zusti definicia imisa, Tu

ra unda icodes mosamarTleobis kandidatma. rogorc

cnobilia, gaeros saqmianoba adamianis uflebaTa sferoSi

xorcieldeba ZiriTadad saxelSekrulebo (mag., adamianis

uflebaTa komiteti an wamebis winaaRmdeg brZolis komi-

teti) da arasaxelSekrulebo organoebis (mag., adamianis

uflebaTa komisia) mier. am organoTa saqmianobis masSta-

bebidan gamomdinare, praqtikulad SeuZlebelia, rom mo-

samarTleobis kandidatma met-naklebi detalurobiT

icodes am organoTa saqmianobis Sesaxeb. 

rac Seexeba sakvalifikacio programiT gaTvaliswine-

bul sakiTxs saerTaSoriso sasamarTlos Sesaxeb, programa

aqac saWiroebs dazustebas. saerTaSoriso sasamarTlo gae-

ros erT-erTi ZiriTadi organoa, magram gaeros farglebSi

daarsebulia sxva saerTaSoriso sasamarTloebi, maT Soris

saerTaSoriso tribunali yofili iugoslaviis teritori-

aze Cadenili saerTaSoriso danaSaulebis Sesaxeb da ruan-

dis tribunali. 2002 wels amoqmedda sisxlis samarTlis sa-

erTaSoriso sasamarTlo. meore sakiTxidan (saerTaSoriso

sasamarTlos savaldebulo iurisdiqcia) gamomdinare, Se-

iZleba vivaraudoT, rom mosamarTleobis kandidats prog-

ramis mixedviT moeTxoveba gaeros erT-erTi ZiriTadi or-

ganos saqmianobis codna. sakvalifikacio sagamocdo prog-

ramiT ama Tu im sakiTxis gaTvaliswineba unda gamomdinare-

obdes iqidan, aucilebelia Tu ara mosamarTlisaTvis am sa-

kiTxebis codna. amitom SeiZleba eWvis Setana imaSi, mosa-

marTles dasWirdeba Tu ara Tavis saqmianobaSi iseTi sakiT-

xis codna, rogoricaa saerTaSoriso sasamarTlos saval-

debulo iurisdiqcia. saerTaSoriso sasamarTlos saval-

debulo iurisdiqciis sakiTxi exeba imas, Tu ra formiTa da
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xerxiT aRiarebs saxelmwifo sasamarTlos kompetencias,

ganixilos saerTaSoriso dava da miiRos masze gadawyveti-

leba. miT umetes, rom gaeros saerTaSoriso sasamarTlo,

adamianis uflebaTa evropuli sasamarTlosagan gansxvave-

biT, ar ganixilavs fizikuri da iuridiuli pirebis ganacxa-

debs. misi iurisdiqcia vrceldeba mxolod saxelmwifoTa-

Soris davebze.595 amitom erovnul sasamarTlos praqtiku-

lad aranairi Sexeba ara aqvs gaeros saerTaSoriso sasamar-

TlosTan, ris gamoc programiT misi gaTvaliswineba mizan-

Seuwonlad unda CaiTvalos.

programa aseve iTvaliswinebs sakiTxs gaeros adamianis

uflebaTa komitetis Sesaxeb.596 adamianis uflebaTa komi-

teti saerTaSoriso sazedamxedvelo organoa, romelic da-

arsebulia samoqalaqo da politikuri uflebebis saerTa-

Soriso paqtiT. miuxedavad imisa, rom am sakiTxs moicavs

pirveli Temis erT-erTi sakiTxi (samoqalaqo da politiku-

ri uflebebis saerTaSoriso paqti), mainc mizanSewonilia

misi gaTvaliswineba programiT. magram, Tu mosamarTlis

kandidats moeTxoveba, icodes am sazedamxedvelo organos

saqmianobis Sesaxeb, man aseve unda icodes sxva sazedamxed-

velo organoTa, maT Soris: ekonomikur, socialur da kul-

turul uflebaTa komitetis, wamebis winaaRmdeg brZolis

komitetis, rasobrivi diskriminaciis winaaRmdeg brZolis

komitetis saqmianobis Sesaxeb.

aseve zogadia sakiTxi `evropis sabWosa da misi rolis

Sesaxeb adamianis uflebaTa sferoSi~. is moicavs evropis

sabWos nebismier saqmianobas adamianis uflebaTa sfero-

Si, rac Zalze farToa. praqtikulad rTulia, rom mosamar-

Tlem icodes yvela am saqmianobis Sesaxeb da, rac mTava-

ria, aseTi codna gamousadegaria mosamarTlisaTvis. mosa-

marTleobis kandidatma unda icodes is, rac mosamarTles

SeiZleba gamoadges Tavis saqmianobaSi. amitom mizanSewo-

nilia am sakiTxis dazusteba. mosamarTlis saqmianobisaT-

vis mniSvnelovania ara zogadad evropis sabWos, rogorc

saerTaSoriso organizaciis, roli adamianis uflebaTa

dacvis sferoSi, aramed organizaciis farglebSi miRebu-
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595 rogorc cnobilia, saerTaSoriso sasamarTlos aseve aqvs sakon-

sultacio iurisdiqcia. ix. saerTaSoriso sasamarTlos statutis

65-e muxli.

596 am saerTaSoriso organos saxelwodebaa `adamianis uflebaTa

komiteti~ da ara `gaeros adamianis uflebaTa komiteti~.



li is saerTaSoriso xelSekrulebebi, romlebic awesrige-

ben adamianis uflebaTa dacvas. amas garda, saqarTvelos

mosamarTleebisaTvis mniSvnelovania is xelSekrulebebi,

romelTa monawilecaa saqarTvelo, radgan mxolod aseTi

xelSekrulebebia saqarTvelos kanonmdeblobis Semadge-

neli nawili.

programiT aseve gaTvaliswinebulia iseTi sakiTxi,

rogoricaa `adamianis uflebaTa dacvis evropuli komi-

sia.~ imis gaTvaliswinebiT, rom evropulma komisiam Sew-

yvita saqmianoba 1998 wlis 1 noembers evropuli konvenci-

is me-11 oqmis (adamianis uflebaTa evropuli konvenciis

sazedamxedvelo sistemis restruqturizaciis Sesaxeb) Za-

laSi Sesvlis Sedegad,597 ucnauria, rom 2000 wlis 4 agvis-

tos damtkicebul sagamocdo programis axal redaqciaSi

mainc gaTvaliswinebulia sakiTxi evropuli komisiis Sesa-

xeb. amitom aucilebelia sagamocdo programidan am sakiT-

xis amoReba.

programis am nawiliT aseve gaTvaliswinebulia Semdegi

sakiTxi: ̀ adamianis uflebaTa dacvis evropuli (q. strasbur-

gis) sasamarTlo~.598 miuxedavad imisa, rom am sakiTxs moi-

cavs programiT gaTvaliswinebuli sxva sakiTxi (`adamianis

uflebaTa evropuli konvencia~), mainc aucilebelia, rom sa-

qarTvelos mosamarTle gaTviTcnobierebuli iyos adamia-

nis uflebaTa evropuli sasamarTlos funqcionirebaSi.

sakvalifikacio sagamocdo programis im nawilidan ga-

momdinare, romelic zemoT iqna ganxiluli, SeiZleba urTi-

erTsawinaaRmdego daskvnis gakeTeba. erTi mxriv, progra-

miT gaTvaliswinebulia imdenad zogadi da ganusazRvreli

sakiTxi (mag., adamianis uflebaTa dacvis saerTaSoriso

standartebi), rom praqtikulad SeuZlebelia misi codna

mosamarTleobis kandidatisaTvis; meore mxriv, programa

iTvaliswinebs iseT sakiTxebs, romlebic an uSualod ar

exeba saqarTvelos sasamarTloebis saqmianobas (saerTaSo-

riso sasamarTlos savaldebuli iurisdiqcia), an saerTod

aRar aris aqtualuri (adamianis uflebaTa evropuli komi-

sia). programis yvelaze mniSvnelovani xarvezia is, rom is
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597 adamianis uflebaTa evropulma komisiam, evropuli konvenciis me-11

oqmis me-5 muxlis me-3 punqtis Tanaxmad, kidev erTi wliT gaagrZela

saqmianoba ganuxilav saqmeebze muSaobis dasasruleblad.

598 sasamarTlos swori saxelwodebaa `adamianis uflebaTa evropuli

sasamarTlo~.



ar iTvaliswinebs ramdenime iseT sakiTxs, romelTa Sesaxe-

bac mosamarTleebs zusti warmodgena unda hqondeT. prog-

ramaSi ar aris Setanili ramdenime sakiTxi, romelTa codna

aucilebelia mosamarTleebisaTvis, maT Soris: saqarTve-

los saerTaSoriso xelSekrulebis roli saqarTvelos ka-

nonmdeblobaSi, misi ierarqiuli adgili da gamoyenebis wi-

napirobebi, adamianis uflebaTa saerTaSoriso xelSekru-

lebebiT ganmtkicebuli materialuri uflebebi, adamianis

uflebaTa evropuli sasamarTlos gadawyvetilebaTa iuri-

diuli buneba, evropuli konvenciis damatebiTi oqmebiT

(me-4, me-6, me-7 da me-13 oqmi) gaTvaliswinebuli sakiTxebi. 

sagamocdo programa ar iTvaliswinebs sakiTxs evropuli

sasamarTlos precedentuli samarTlis Sesaxeb. aucilebelia,

rom mosamarTleebi icnobdnen evropuli sasamarTlos prece-

dentuli mniSvnelobis gadawyvetilebebs. amasTanave, evropu-

li sasamarTlos precedentuli samarTlis didi moculobis

gamo mosamarTleobis kandidatebs gonivrul farglebSi unda

moeTxovoT misi codna. sakmarisia, rom mosamarTleobis kandi-

datebi icnobdnen evropuli sasamarTlos sakvanZo gadawyve-

tilebebs calkeul muxlebTan dakavSirebiT, romlebic gan-

martaven konvenciiT gaTvaliswinebuli uflebebis Sinaarss. 

sagamocdo programaSi mizanSewonilia Setanil iqnes Sem-

degi sakiTxebi, romlebic, ra Tqma unda, amomwuravi ar aris:

1. saqarTvelos saerTaSoriso xelSekrulebis roli

saqarTvelos kanonmdeblobaSi, misi ierarqiuli

adgili da gamoyenebis winapirobebi;

2. saqarTvelos saerTaSoriso xelSekrulebebiT ada-

mianis Semdegi ZiriTadi uflebebis regulireba, maT

Soris evropuli sasamarTlos ZiriTadi precedente-

bi am uflebebTan da TavisuflebebTan dakavSirebiT:

- sicocxlis ufleba; 

- wamebis an arahumanuri an damamcirebeli mopyro-

bis an sasjelis akrZalva;

- monobis, iZulebiTi an savaldebulo Sromis ak-

rZalva;

- Tavisuflebisa da piradi usafrTxoebis ufleba;

- saqmis samarTliani ganxilvis ufleba;

- sisxlis samarTlis kanonmdeblobis ukuqceviTi

gamoyenebis akrZalva;

- piradi da ojaxuri cxovrebis pativiscemis ufleba;
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- azris, sindisisa da religiis Tavisufleba;

- gamoxatvis Tavisufleba;

- Sekrebisa da gaerTianebis Tavisufleba;

- qorwinebisa da ojaxis Seqmnis ufleba;

- efeqtiani Sidasaxelmwifoebrivi dacvis xelmi-

sawvdomobis ufleba;

- diskriminaciis akrZalva;

- sakuTrebis ufleba;

- ganaTlebis miRebis ufleba;

- Tavisufal arCevnebSi monawileobis ufleba;

- saxelSekrulebo valdebulebis Seusruleblo-

bis gamo Tavisuflebis aRkveTis akrZalva;

- Tavisufali gadaadgilebis ufleba;

- sakuTari qveynidan moqalaqeTa gaZevebis akrZalva;

- ucxoelTa koleqtiuri gaZevebis akrZalva;

- saxelmwifos teritoriaze kanonierad myof uc-

xoelTa gaZevebis akrZalva;

- zemdgom sasamarTloSi ganaCenis gasaCivrebis

ufleba;

- kompensaciis miRebis ufleba aramarTebuli

msjavrdebisaTvis;

- erTi da imave danaSaulisaTvis piris xelmeored

gasamarTlebisa an dasjis akrZalva; 

- meuRleTa Soris Tanasworobis ufleba.

3. adamianis uflebaTa SezRudvis pirobebi saqarTve-

los saerTaSoriso xelSekrulebebiT, maT Soris

adamianis uflebaTa evropuli konvenciiT;

4. adamianis uflebaTa dacvis sazedamxedvelo orga-

noebisadmi individualuri ganacxadiT mimarTvis

pirobebi;

5. adamianis uflebaTa evropuli sasamarTlos gadaw-

yvetilebaTa iuridiuli buneba da maTi roli mar-

Tlmsajulebis ganxorcielebaSi.

g) mosamarTleTa TanaSemweebi 

sasamarTloebis mier saerTaSoriso xelSekrulebaTa,

maT Soris adamianis uflebaTa evropuli konvenciis, gamo-

yenebaSi mniSvnelovani wvlilis Setana SeuZliaT mosamar-

TleTa TanaSemweebs. `saerTo sasamarTloebis Sesaxeb~ or-

ganuli kanonis 73-e muxlis Tanaxmad, `mosamarTlis Tana-
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Semwe [...] amzadebs saqmeebs sasamarTlo sxdomis gansaxilve-

lad, mosamarTlis davalebiT asrulebs saqmis ganxilvas-

Tan dakavSirebul sxva movaleobebs.~599

`saqarTvelos uzenaesi sasamarTlos Sesaxeb~ kanonis

me-15 muxlis pirveli punqti ufro detalurad gansaz-

Rvravs uzenaesi sasamarTlos mosamarTlis TanaSemwis fun-

qciebs. igi adgens, rom `mosamarTlis TanaSemwe [...] amzadebs

saqmeebs sasamarTlo sxdomebze gansaxilvelad, moiZiebs sa-

Tanado samarTlebriv literaturas da sasamarTlo praqti-

kis masalebs, adgens saTanado dokumentebis proeqtebs, as-

rulebs mosamarTlis sxva samsaxurebriv davalebebs.~ 

SemuSavebulia sakvalifikacio programa mosamarTlis

TanaSemweobis pretendentebisaTvis.600 es programa, msgav-

sad mosamarTleobis sakvalifikacio sagamocdo programi-

sa, Svidi nawilisagan Sedgeba. programis meSvide nawili

exeba adamianis uflebaTa saerTaSoriso samarTlebriv

dacvas. programa TanaSemweobis pretendentebisaTvis Sed-

genilia mosamarTleobis sakvalifikacio sagamocdo prog-

ramis mixedviT da praqtikulad imeorebs mas.601

mosamarTlis TanaSemweobis pretendentebis programa-

sa da mosamarTleobis sakvalifikacio sagamocdo progra-

mas Soris msgavsebis gaTvaliswinebiT, im SeniSvnaTa umrav-

lesoba, romelnic gamoiTqva mosamarTleobis kandidatTa

sagamocdo programis mimarT, Tanabrad vrceldeba mosa-

marTlis TanaSemweobis pretendentTa programazec. 
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599 organuli kanonis 73-e muxlis me-2 punqtiT dadgenilia piris

mosamarTlis Tanamdebobaze daniSvnis sakmaod maRali moTxovnebi,

kerZod, `mosamarTlis TanaSemwed SeiZleba dainiSnos piri, romelsac

aqvs umaRlesi iuridiuli ganaTleba da rogorc wesi, gavlili aqvs

samTviani saswavlo kursi samosamarTlo swavlebis centrSi, an aqvs

mosamarTled, prokurorad, gamomZieblad, agreTve advokatad

muSaobis erTi wlis gamocdileba, anda saqarTvelos uzenaesi

sasamarTlos, afxazeTisa da aWaris avtonomiuri respublikebis

uzenaesi (umaRlesi), sasamarTloebis, Tbilisis saqalaqo sasamarTlos

konsultantad muSaobis aranakleb 1 wlis gamocdileba, agreTve piri,

romelsac Cabarebuli aqvs mosamarTlis sakvalifikacio gamocda.~

600 saswavlo programa mosamarTlis TanaSemweobis pretendentTaTvis,

Tbilisi, 2002 weli. 

601 mxolod ori gansxvavebaa mosamarTlis TanaSemweobis pretendentebi-

saTvis saswavlo programasa da mosamarTleobis sakvalifikacio sag-

amocdo programas Soris. sagamocdo programisagan gansxvavebiT,

saswavlo programaSi ar moixsenieba `samoqalaqo da politikuri

uflebebis Sesaxeb paqtis fakultatiuri oqmi~ (Tema I) da `gaeros

adamianis uflebaTa komiteti~ (Tema II). 



d) advokatebi 

saqarTvelos kanoni `advokatTa Sesaxeb~ iTvaliswi-

nebs, rom advokatad gaxdomisaTvis pirma unda gaiaros tes-

tireba iseT saganSi, rogoricaa `adamianis uflebaTa saer-

TaSoriso samarTali~.602 kanonis Tanaxmad, testireba aris

saerTo da specializaciis (samoqalaqo samarTali da sis-

xlis samarTali) mixedviT. miuxedavad specializaciisa,

kandidatma testireba yvela SemTxvevaSi unda gaiaros ada-

mianis uflebaTa saerTaSoriso samarTalSi. 

sayuradReboa, rom mosamarTleobis kandidatebisagan

gansxvavebiT, romlebic gamocdas abareben iseT sakiTxze,

rogoricaa `adamianis uflebaTa saerTaSoriso aqtebi da

saqarTvelos saerTaSoriso xelSekrulebebi (SeTanxmebe-

bi)~, kanonis Tanaxmad, advokatobis kandidatebs moeTxove-

baT testirebis gavla adamianis uflebaTa saerTaSoriso

samarTalSi. xsenebuli ori sagani ar aris identuri. Tu ad-

vokatobis kandidatebs moeTxovebaT testirebis gavla

mxolod adamianis uflebaTa saerTaSoriso samarTalSi,

mosamarTleobis kandidatebma mosamarTlis Tanamdebobis

dasakaveblad unda Caabaron gamocda ara mxolod adamianis

uflebaTa saerTaSoriso dacvis sakiTxebze, aramed saer-

TaSoriso samarTlis sxva sakiTxebzec (mag., saerTaSoriso

samarTlebrivi urTierTdaxmareba).603 aseTi gansxvavebuli

moTxovnis daweseba mizanSeuwonelia, radgan adkokats Se-

iZleba mouxdes piris interesebis warmodgena, magaliTad,

iseT sakiTxze, rogoricaa eqstradicia an zogadad saerTa-

Soriso samarTlebrivi urTierTdaxmareba. 

aseve arsebobs meore gansxvaveba mosamarTleobisa da

advokatobis kandidatTa sagamocdo (testirebis) progra-

mas Soris. kerZod, mosamarTleobis kandidatebs moeTxove-

baT gamocdis Cabareba saqarTvelos saerTaSoriso xelSek-

rulebebze, maT Soris adamianis uflebebis saerTaSoriso

xelSekrulebebze da sarekomendacio xasiaTis aqtebze, ad-
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602 ix. `advokatTa Sesaxeb~ saqarTvelos kanonis (2000 wlis 20 ivnisi) me-

11 muxli.

603 sagamocdo programiT gaTvaliswinebulia iseTi sakiTxebi, rogori-

caa: evropuli konvencia msjavrdebulTa gadacemis Sesaxeb, dsT-is

konvencia samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze

samarTlebrivi urTierTdaxmarebisa da samarTlebriv urTierTobaTa

Sesaxeb, ucxo saxelmwifoTa saarbitraJo gadawyvetilebaTa cnobisa

da aRsrulebis Sesaxeb niu-iorkis 1958 wlis konvencia.



vokatobis kandidatebs ki moeTxovebaT testirebis gavla

ara mxolod saerTaSoriso xelSekrulebebze, rogorc sa-

erTaSoriso samarTlis erT-erT wyaroze, aramed adamianis

uflebaTa saerTaSoriso samarTalze zogadad. adamianis

uflebaTa saerTaSoriso samarTali moicavs rogorc saer-

TaSoriso xelSekrulebebiT gaTvaliswinebul adamianis

uflebaTa dacvis normebs, ise saerTaSoriso CveulebiTi

samarTlis normebs. am TvalsazrisiT, advokatobis kandi-

datTa mier Casabarebeli sagani ufro farToa, vidre mosa-

marTleobis kandidatTa sagamocdo sagani. 

rac Seexeba advokatobis kandidatTa testirebis

programas, is miRebulia 2002 wlis 16 ianvars.604 miuxeda-

vad imisa, rom, rogorc ukve aRiniSna, Sesabamisi kanonebiT

dadgenili advokatobisa da mosamarTleobis kandidatTa

sagamocdo (testirebis) programebi arsebiTad gansxvavde-

ba erTmaneTisagan, advokatTa testirebis programa Ziri-

Tadad imeorebs mosamarTleTa sakvalifikacio programas.

ramdenime sakiTxi, romelnic gaTvaliswinebulia advokat-

Ta testirebis programiT, scildeba `adamianis uflebaTa

saerTaSoriso samarTlis~ Temas. kerZod, `niu-iorkis 1958

wlis konvencia ucxo saxelmwifoTa saarbitraJo gadawyve-

tilebebis cnobisa da aRsrulebis Sesaxeb~ ganekuTvneba sa-

erTaSoriso kerZo samarTlis sakiTxs. rac Seexeba `evro-

pul konvencias msjavrdebulTa gadacemis Sesaxeb~ da `da-

moukidebel saxelmwifoTa Tanamegobrobis konvencias sa-

moqalaqo, saojaxo da sisxlis samarTlis saqmeebze samar-

Tlebrivi urTierTdaxmarebisa da samarTlebriv urTier-

TobaTa Sesaxeb~, – es ori dokumenti awesrigebs saerTaSo-

riso urTierTdaxmarebis sakiTxebs da mxolod arapirdapi-

ri kavSiri aqvs `adamianis uflebaTa saerTaSoriso samar-

TalTan~.

e) prokurorebi

marTlmsajulebis ganxorcielebisas adamianis ufleba-

Ta saerTaSoriso xelSekrulebebis, maT Soris adamianis uf-

lebaTa evropuli konvenciis, gamoyenebasTan dakavSirebiT

aseve mniSvnelovania prokurorTa roli. prokurori kargad

unda icnobdes adamianis uflebaTa saerTaSoriso samar-
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604 saqarTvelos prezidentis brZanebuleba N16.



Tlebriv standartebs, gansakuTrebiT ki adamianis uflebaTa

evropuli konvenciis moTxovnebs. amitom aucilebelia pro-

kurorTa korpusis efeqtiani swavlebis sistemis arseboba. 

miuxedavad imisa, rom adamianis uflebaTa saerTaSori-

so samarTlebrivi standartebi mniSvnelovania prokuror-

Ta saqmianobaSi, saqarTvelos organul kanonSi `prokura-

turis Sesaxeb~ Setanili cvlilebebi da damatebebi,605 rom-

lebic exeba prokuraturis muSakTa sakvalifikacio gamoc-

dis Catarebas, ar iTvaliswinebs gamocdas adamianis ufle-

baTa saerTaSoriso standartebTan dakavSirebiT.606

amitom mniSvnelovania, rom prokuroris Tanamdebobis

dakavebis erT-erT winapirobad ganisazRvros adamianis

uflebaTa saerTaSoriso standartebis codna, rogorc es

moxda mosamarTleebis, mosamarTleebis TanaSemweTa da ad-

vokatebis SemTxvevaSi. prokurori unda icnobdes am stan-

dartebs, raTa Tavis praqtikaSi gamoiyenos sisxlis samar-

Tlis procesualuri standartebi, romlebic dadgenilia

adamianis uflebaTa saerTaSoriso xelSekrulebebiT, maT

Soris adamianis uflebaTa evropuli konvenciiTa da evro-

puli sasamarTlos precedentuli samarTliT. am Tvalsaz-

risiT gansakuTrebiT mniSvnelovania adamianis uflebaTa

evropuli konvencia, romlis mravali muxli mWidrod aris

dakavSirebuli prokurorTa yoveldRiur saqmianobasTan.

evropuli konvenciis standartebis gamoyenebas erov-

nul doneze xels Seuwyobs am dargis safuZvliani swavleba

iusticiis umaRlesi skolis msmenelTaTvis. aseTi saswav-

leblis daarseba dResdReobiT dRis wesrigSia.607 iustici-
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605 ix. saqarTvelos organuli kanoni `prokuraturis Sesaxeb~

saqarTvelos organul kanonSi cvlilebebisa da damatebebis Setanis

Taobaze, 2002 wlis 21 ivnisi. 

606 `prokuraturis Sesaxeb~ saqarTvelos organul kanonSi Setanili

cvlilebebi da damatebebi iTvaliswinebs sakvalifikacio gamocdis

Catarebas Semdeg disciplinebSi: sakonstitucio samarTali, sisxlis

samarTali, sisxlis samarTlis procesi, sasjelaRsrulebiTi

samarTali da operatiul-samZebro saqmianobis safuZvlebi. ix. kano-

nis 31-e muxlis `a~ punqti. 

607 L. Chanturia, Judicial Reform: The Georgian Experience, 2002, 27; aseve ix.

saqarTvelos uzenaesi sasamarTlos Tavmjdomaris l. Wanturias

moxseneba saqarTveloSi marTlmsajulebis mdgomareobis Sesaxeb,

romelic gakeTda saqarTvelos mosamarTleTa pirvel konferenci-

aze. moxsenebis Tanaxmad, ukve SemuSavebulia kanonproeqti `iustici-

is umaRlesi skolis Sesaxeb~. moxsenebis teqsti ix. saqarTvelos

uzenaesi sasamarTlos internet-gevrdze: [www.supremecourt.ge]. 



is umaRles skolas, sadac mosamarTleebi, prokurorebi da

gamomZieblebi SeiZenen profesiul unar-Cvevebs, SeuZlia

didi wvlili Seitanos im samarTlebrivi xarvezis gamoswo-

rebaSi, romelic saqarTveloSi jer kidev arsebobs umaR-

lesi ganaTlebis sistemaSi am sagnis jerovan doneze swav-

lebasTan dakavSirebiT. iusticiis umaRlesi skolis msme-

nelTaTvis unda iqnes SemoRebuli specialuri saswavlo

kursebi saerTaSoriso samarTalsa da adamianis uflebaTa

saerTaSoriso samarTalSi.

8.1.2. informaciis xelmisawvdomoba 

evropuli konvenciisa da evropuli 

sasamarTlos precedentuli 

samarTlis Sesaxeb

efeqtiani sainformacio politika evropuli konven-

ciisa da evropuli sasamarTlos precedentuli samarTlis

gavrcelebasTan dakavSirebiT mniSvnelovnad uwyobs xels

erovnul doneze evropuli konvenciisa da evropuli sasa-

marTlos precedentuli samarTlis gamoyenebas.608 evro-

puli konvenciisa da evropuli sasamarTlos precedentu-

li samarTlis gavrcelebaze yuradReba gamaxvilda evro-

pis sabWos wevri saxelmwifoebis ministrTa konferenciaze

(2000 wlis 3-4 noemberi), romelic mieZRvna adamianis ufle-

baTa evropuli konvenciis miRebis 50-e wlisTavs. konfe-

renciaze miRebuli rezoluciiT evropis sabWos wevr sa-

xelmwifoebs moewodaT, rom maT `uzrunvelyon konvenciis

teqstis Targmna da farTod gavrceleba saxelmwifo orga-

noebSi, gansakuTrebiT sasamarTloebSi da [adamianis ufle-

baTa evropuli] sasamarTlos precedentuli samarTlis

ganviTarebis xelmisawvdomoba saxelmwifo enaze (eneb-

ze).~609

konvenciis monawile saxelmwifoebSi adamianis ufleba-

Ta evropuli konvenciisa da evropuli sasamarTlos prece-
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608 Para. 14(iii), Resolution I, Institutional and Functional Arrangements for the
Protection of Human Rights at National and European Level, Ministerial
Conference and Commemorative Ceremony of the 50th Anniversary of the
Convention, H/Conf(2000)1, Rome, 3-4 November 2000, 2.

609 Resolution I, Institutional and Functional Arrangements for the Protection of
Human Rights at National and European Level, Ministerial Conference and
Commemorative Ceremony of the 50th Anniversary of the Convention,
H/Conf(2001)1, Rome 3-4 November 2000, Para. 14(iii), 2. 



dentuli samarTlis gavrcelebas mieZRvna evropis sabWos mi-

nistrTa komitetis 2002 wlis rekomendacia.610 rekomendaci-

aSi yuradReba gamaxvilda imaze, rom ̀ saxelmwifoebma uzrun-

velyon konvenciis teqstis gamoqveyneba da gavrceleba sa-

xelmwifo enaze (enebze), raTa igi cnobili gaxdes saxelmwifo

organoebisaTvis, gansakuTrebiT sasamarTloebisaTvis da

maT gamoiyenon konvencia.~611 rekomendaciaSi xazgasmulia

saxelmwifo enaze (enebze) evropuli sasamarTlos preceden-

tuli mniSvnelobis gadawyvetilebaTa gavrcelebis saWiroe-

ba. rekomendaciis mixedviT, evropuli sasamarTlos gadaw-

yvetilebebi SeiZleba gavrceldes maTi mTliani teqstis an

reziumes saxiT oficialuri beWdviTi organos, kompetentu-

ri saministros sainformacio biuletenis, iuridiuli xasia-

Tis Jurnalebisa da informaciis sxva saSualebebis meSveo-

biT. rekomendaciaSi aseve aRniSnulia, rom evropuli sasa-

marTlos gadawyvetilebebi SeiZleba gavrceldes rogorc

samTavrobo, ise arasamTavrobo organizaciebis mier.612

adamianis uflebaTa evropuli konvenciisa da evropu-

li sasamarTlos precedentuli samarTlis xelmiuwvdom-

loba erovnul doneze, maT Soris erovnuli sasamarTloe-

bisaTvis, mniSvnelovani xelisSemSleli faqtoria maTi ga-

moyenebisaTvis. evropuli konvenciisa da evropuli sasa-

marTlos precedentuli samarTlis xelmiuwvdomlobis pi-

robebSi SeuZlebelia, sasamarTloebs moeTxovoT maTi ga-

moyeneba. yvelaze srulyofili sakanonmdeblo debulebac

ki, romelic saerTaSoriso xelSekrulebas qveynis kanon-

mdeblobis nawilad acxadebs, ver uzrunvelyofs mis gamo-

yenebas erovnul doneze, Tu saerTaSoriso xelSekrulebis

teqsti ar aris xelmisawvdomi sasamarTlosaTvis.613 amde-

nad, marTlmsajulebis ganxorcielebisas evropuli kon-

venciis gamoyeneba arsebiTad aris damokidebuli evropu-

li konvenciisa da evropuli sasamarTlos precedentuli

samarTlis xelmisawvdomobaze. 
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610 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomen-

dacia Rec(2002)13. rekomendaciis teqsti xelmisawvdomia evropis

sabWos internet-gverdze: [www.coe.int].

611 iqve, 1-li punqti.

612 iqve, me-2 punqti.

613 Report by A.-W. Heringa, Existing Forms of Interaction: their Potential and their
Limits, Seminar “Partners for the Protection of Human Rights: Reinforcing
Interaction Between the European Court of Human Rights and National
Courts”, 9-10 September 2002, Strasbourg.



adamianis uflebaTa evropuli sasamarTlo da zogadad

evropis sabWo did mniSvnelobas aniWeben adamianis ufleba-

Ta evropuli konvenciisa da evropuli sasamarTlos prece-

dentuli samarTlis xelmisawvdomobas erovnul doneze,

radgan evropuli sasamarTlos saqmianobis efeqtianoba ar-

sebiTad aris damokidebuli evropul sasamarTloSi Seta-

nili ganacxadebis raodenobaze. rac ufro naklebad xelmi-

sawvdomia evropuli konvencia da evropuli sasamarTlos

precedentuli samarTali erovnul doneze, miT ufro di-

dia imis albaToba, rom erovnuli sasamarTloebi miiReben

konvenciis standartebisaTvis Seusabamo gadawyvetilebas

da, Sesabamisad, miT ufro meti ganacxadi iqneba Setanili

evropul sasamarTloSi. evropul sasamarTloSi didi rao-

denobiT ganacxadebis Setana uaryofiT gavlenas axdens

saqmeTa ganxilvis xangrZlivobasa da, zogadad, evropuli

sasamarTlos efeqtianobaze.614

evropul konvenciasa da evropuli sasamarTlos pre-

cedentuli samarTlis Sesaxeb informaciis gavrcelebas-

Tan dakavSirebiT, rogorc wesi, ZiriTadi problemaa ara ev-

ropuli konvenciisa da misi oqmebis, aramed evropuli sasa-

marTlos precedentuli samarTlis gavrceleba. 

zogadad SeiZleba aRiniSnos, rom evropis sabWos wevr

saxelmwifoebSi mdgomareoba gaumjobesda adamianis uf-

lebaTa evropuli sasamarTlos saqmianobis Sesaxeb infor-

maciis xelmisawvdomobasTan dakavSirebiT. Tu daaxloebiT

aTi wlis win evropuli sasamarTlos gadawyvetilebebi io-

lad xelmisawvdomi ar iyo, dReisaTvis mdgomareoba radi-

kalurad Seicvala ukeTesobisaken.615 mdgomareobis gaum-

jobesebaSi mniSvnelovani wvlili Seitana Tanamedrove

eleqtronulma saSualebebma, romelTa meSveobiT iolad

SeiZleba evropuli sasamarTlos nebismieri gadawyvetile-

bis miReba sasamarTlos oficialur enebze (inglisuri da

franguli). miuxedavad mdgomareobis gaumjobesebisa, ev-

ropuli saxelmwifoebi, romelTaTvisac evropuli sasa-

marTlos oficialuri enebi ar aris saxelmwifo ena, mainc
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614 k. korkelia, krizisis safrTxe adamianis uflebaTa evropul

sasamarTloSi: saerTaSoriso da erovnul doneze gasatarebeli

RonisZiebebi arsebuli mdgomareobis dasaZlevad, qarTuli

samarTlis mimoxilva, #N3/4, 2001 weli, gv. 21-28.

615 J. Frowein, The European Convention on Human Rights as the Public Order of
Europe, Collected Courses of the Academy of European Law, 1990, vol. I, 2, 295.



awydebian problemebs evropuli sasamarTlos preceden-

tuli samarTlis erovnul doneze gavrcelebasTan dakav-

SirebiT. am saxelmwifoebs uxdebaT evropuli sasamar-

Tlos ZiriTadi precedentebis saxelmwifo enaze Targmna

da gavrceleba. 

konvenciis monawile saxelmwifoebSi evropuli sasamar-

Tlos precedentuli samarTali vrceldeba rogorc samTav-

robo, ise arasamTavrobo (samecniero) organizaciebis mier.

praqtikaSi evropuli saxelmwifoebi erovnul doneze avrce-

leben evropuli sasamarTlos ara yvela, aramed mxolod im ga-

dawyvetilebebs, romlebsac precedentuli mniSvneloba aqvT.

precedentuli mniSvnelobis gadawyvetilebebi evropul sa-

xelmwifoebSi qveyndeba srulad an maTi reziumes saxiT. 

adamianis uflebaTa evropuli konvenciisa da misi oqme-

bis gavrcelebis mdgomareoba saqarTveloSi jer kidev ar

aris damakmayofilebeli. `saqarTvelos sakanonmdeblo mac-

neSi~ oficialurad gamoqveynda evropuli konvenciis qar-

Tulenovani oficialuri teqsti. rac Seexeba evropuli kon-

venciis oqmebs (me-4, me-6, me-7 da me-13), isini dRemde ar aris

oficialurad gamoqveynebuli.616 miuxedavad amisa, evropu-

li konvenciisa da misi oqmebis teqstebi araoficialur ga-

mocemaSi ukve ramdenjerme gamoqveynda qarTul enaze.617

evropuli konvenciis qarTulenovan oficialur teq-

stTan dakavSirebiT aRsaniSnavia, rom igi Seicavs zogierT

uzustobas, ramac SeiZleba gamoiwvios konvenciis debule-

baTa araswori ganmarteba da gamoyeneba saqarTvelos sasa-
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616 evropuli konvenciis 1-li oqmi saqarTvelosaTvis ZalaSi Sevida 2002

wlis 7 ivniss; me-4 oqmi – 2000 wlis 13 aprils; me-6 oqmi – 2000 wlis 1

maiss; me-7 oqmi – 2000 wlis 1 ivliss; me-11 oqmi – 1999 wlis 20 maiss; me-

13 oqmi – 2003 wlis 1 seqtembers. rogorc ukve aRiniSna, evropuli

konvenciis me-12 oqmi, romlis ratificireba saqarTvelom moaxdina,

jer ar Sesula ZalaSi. 

617 SeiZleba dasaxeldes ramdenime publikacia: `saqarTvelos kanonebi:

adamianis uflebaTa Sesaxeb saerTaSoriso aqtebi da konvenciebi~,

saqarTvelos iusticiis sabWos gamocema, Tbilisi, 1998 weli; l.

boZaSvili, `evropis sabWo da adamianis uflebebis dacva~,

saqarTvelos sakonstitucio sasamarTlos gamocema, Tbilisi, 1998

weli; p. cnobilaZe, `adamianis ZiriTadi uflebani da Tavisuflebani:

sakanonmdebloblo aqtebis krebuli~, Tbilisi, 2000 weli; a.

miqaberiZe, `adamianis uflebaTa evropis sasamarTlo~, Tbilisi, 2000

weli; l. fafiaSvili, `rogor mivmarToT adamianis uflebaTa dacvis

evropul sasamarTlos~, Tbilisi, 2001 weli; adamianis uflebaTa

saerTaSoriso dokumentebi, adamianis uflebaTa sainformacio da

sadokumentacio centris gamocema, Tbilisi, 2003 weli.



marTloebis mier.618 amitom aucilebelia, rom evropuli

konvenciis qarTulenovan oficialur teqstSi Setanil iq-

nes cvlilebebi, romlebic maqsimalurad zustad asaxaven

evropuli konvenciis avTentur (inglisurenovan da fran-

gulenovan) teqstebs. winaaRmdeg SemTxvevaSi SeiZleba dam-

kvidrdes konvenciiT gaTvaliswinebuli uflebebis aras-

wori ganmartebisa da gamoyenebis praqtika. 

rac Seexeba evropuli sasamarTlos precedentuli sa-

marTlis gavrcelebis mdgomareobas saqarTveloSi, igi nel-

nela umjobesdeba. evropuli sasamarTlos precedentuli

samarTali sxvadasxva periodulobiT gamoicema rogorc sa-

xelmwifo, ise arasaxelmwifo (arasamTavrobo) organizaci-

ebis mier. saqarTvelos uzenaesma da sakonstitucio sasa-

marTloebma daiwyes evropuli sasamarTlos calkeuli ga-

dawyvetilebis qarTul enaze gamocema. saqarTvelos uzena-

esma sasamarTlom gamosca adamianis uflebaTa evropuli sa-

samarTlos gadawyvetileba saqmeze – kudla poloneTis wi-

naaRmdeg (2001 weli), romelic exeba evropuli konvenciis

me-5 da me-6 muxlebis darRvevas.619 uzenaesma sasamarTlom

gamosca aseve sxva ori krebuli: erTSi Tavmoyrilia evro-

puli sasamarTlos mier miRebuli 41 gadawyvetilebis ano-

tacia;620 meore krebulSi Setanilia evropuli sasamar-

Tlos 20 mniSvnelovani gadawyvetilebis reziume.621

saqarTvelos sakonstitucio sasamarTlos mniSvnelo-

vani wvlili Seaqvs adamianis uflebaTa evropuli sasamar-

Tlos precedentuli samarTlis popularizaciaSi. sakon-

stitucio sasamarTlom 2000 wlidan daiwyo adamianis uf-

lebaTa evropuli sasamarTlos gadawyvetilebaTa regula-

ruli gamoqveyneba Tavis oficialur beWdviT organoSi.622
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618 ix. Study on the Compatibility of Georgian Law with the Requirements of the
Convention for the Protection of Human Rights and Fundamental Freedoms
and its Protocols, HRCAD(2001)2, 2001, 21. 

619 adamianis uflebaTa evropis sasamarTlos gadawyvetileba saqmeze

kudla poloneTis winaaRmdeg, Tbilisi, 2001 weli.

620 adamianis uflebaTa evropis sasamarTlos samosamarTlo samarTlis

mimoxilva, Tbilisi, 2001 weli. 

621 adamianis uflebaTa evropuli sasamarTlos ganCinebaTa mimoxilva

(Seadgina e. gociriZem), Tbilisi, 2001 weli. 

622 ix.: saqmeebi: kokinakisi saberZneTis winaaRmdeg, Jurnali `adamiani da

konstitucia~, N2, 2000 weli, gv. 133-149; jeimsi da sxvebi didi

britaneTis winaaRmdeg, Jurnali `adamiani da konstitucia~, N2, 2001

weli, gv. 115-123; amave saqmis gagrZeleba, iqve, N3, 2001 weli, gv. 124-

139; telfreni avstriis winaaRmdeg, Jurnali `adamiani da konstitu-



saqarTvelos arasamTavrobo organizaciebi aseve uw-

yoben xels adamianis uflebaTa evropuli sasamarTlos pre-

cedentuli samarTlis gavrcelebas qarTul enaze. gamoica

adamianis uflebaTa evropuli sasamarTlos rCeuli gadaw-

yvetilebebis pirveli tomi, romelSic Tavmoyrilia evro-

puli sasamarTlos mniSvnelovani gadawyvetilebebi.623 sa-

qarTveloSi evropuli sasamarTlos precedentuli samar-

Tlis popularizaciaSi Tavisi wvlili Seaqvs Jurnal `sa-

marTals~, romelic 1999 wlidan aqveynebs evropuli sasa-

marTlos gadawyvetilebebs.624 evropuli sasamarTlos ga-

dawyvetilebebi aseve qveyndeba sxva samecniero Jurnaleb-

Si.625 amas garda, gamoica dokumentebis krebuli samarTli-

ani sasamarTlos uflebis Sesaxeb, romelSic gamoqveynebu-

lia evropuli sasamarTlos ramdenime gadawyvetileba.626

krebulSi sityvis Tavisuflebis Sesaxeb Sevida evropuli

sasamarTlos ramdenime mniSvnelovani gadawyvetileba.627
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cia~, N4, 2001 weli, gv. 111-117; reqveni ungreTis winaaRmdeg, Jurnali

`adamiani da konstitucia~, N1, 2002 weli, gv. 142-162; bensaidi

gaerTianebuli samefos winaaRmdeg, Jurnali `adamiani da konstitu-

cia~, N2, 2002 weli, gv. 190-207; valasinasi litvis winaaRmdeg,

Jurnali `adamiani da konstitucia~, N3, 2002 weli, gv. 162-191; lian-

deri SvedeTis winaaRmdeg, Jurnali `adamiani da konstitucia~, N4,

2002 weli, gv. 161-184; brumaresku rumineTis winaaRmdeg, Jurnali

`adamiani da konstitucia~, N2, 2003 weli, gv. 144-171.

623 ix. `adamianis uflebaTa evropuli sasamarTlo: rCeuli

gadawyvetilebebi~, saqarTvelos evropis sabWos miznebis

mxardamWeri asociaciis gamocema, tomi I, Tbilisi, 2001 weli. 

624 saqmeebi: `a~ gaerTianebuli samefos winaaRmdeg (1998 weli), Jurnali

`samarTali~, N4, 1999 weli; Cilaklari TurqeTis winaaRmdeg (1998

weli), Jurnali `samarTali~, N5, 1999 weli; belciuki poloneTis

winaaRmdeg (1998 weli); mehemi safrangeTis winaaRmdeg (1997 weli),

Jurnali `samarTali~, N6-7, 1999 weli; katikaridisi saberZneTis

winaaRmdeg (1997 weli), Jurnali `samarTali~, N1, 2000 weli; kaneas

kaTolikuri eklesia saberZneTis winaaRmdeg (1997 weli), Jurnali

`samarTali~, N2, 2000 weli; valsamisi saberZneTis winaaRmdeg (1996),

Jurnali `samarTali~, N3, 2000 weli; lingensi avstriis winaaRmdeg

(1986 weli), Jurnali `samarTali~, N4-5, 2000 weli; zana TurqeTis

winaaRmdeg (1997 weli), Jurnali `samarTali~, N6-7, 2000 weli. 

625 `saerTaSoriso samarTali~, Jurnali, IV, N1, 2001, gv. 263-270. 

626 ix. `samarTliani sasamarTlos ufleba~, saqarTvelos axalgazrda

iuristTa asociaciis gamocema, Tbilisi, 2001 weli. 

627 lingensi avstriis winaaRmdeg (1986 weli); kastelsi espaneTis

winaaRmdeg (1992 weli); Torgeir Torgeirsoni islandiis winaaRmdeg

(1992 weli); ierSildi daniis winaaRmdeg (1994 weli); prageri da

oberSliki avstriis winaaRmdeg (1995 weli); de haesi da jeiselsi bel-

giis winaaRmdeg (1997 weli). ix. `sityvis Tavisufleba~, axalgazrda

iuristTa asociacia, Tbilisi, 2002 weli. 



aseve aRsaniSnavia, rom qarTul enaze daibeWda ramde-

nime publikacia, romlebSic ganxilulia adamianis ufleba-

Ta evropul konvenciasa da evropul sasamarTlosTan da-

kavSirebuli sakiTxebi.628

saqarTveloSi evropuli konvenciisa da evropuli sa-

samarTlos precedentuli samarTlis popularizaciisaT-

vis gatarebuli RonisZiebebi misasalmebelia, Tumca mdgo-

mareoba jerjerobiT mainc aradamakmayofilebelia. evro-

puli konvencia da evropuli sasamarTlos precedentuli

samarTali xelmisawvdomi unda gaxdes yvelasaTvis, visac

Sexeba aqvs adamianis uflebaTa dacvasTan, gansakuTrebiT

mosamarTleebisa da advokatebisaTvis. evropuli sasamar-

Tlos precedentuli samarTlis gavrceleba qarTul enaze

udavod unda gagrZeldes. evropuli sasamarTlos gadaw-

yvetilebebi regularulad unda gamoqveyndes, rac mosa-

marTleebs, advokatebsa da sxva dainteresebul pirebs mis-

cems SesaZleblobas, Tval-yuri adevnon evropuli sasamar-

Tlos precedentuli samarTlis ganviTarebas, maT Soris

evropuli konvenciisa da misi oqmebis debulebebis axle-

bur ganmartebas.629 vinaidan evropuli konvencia miCneu-

lia `cocxal~ dokumentad, aucilebelia, dainteresebul

pirebs, maT Soris mosamarTleebsa da advokatebs, hqondeT

informacia evropuli sasamarTlos mier konvenciis ama Tu

im debulebis amJamindeli ganmartebis Sesaxeb. 

ar aris aucilebeli evropuli sasamarTlos mier miRe-

buli yvela gadawyvetilebis gamoqveyneba saxelmwifo ena-

ze. saWiroa gamoqveyndes evropuli sasamarTlos mxolod

is gadawyvetilebebi, romlebsac precedentuli mniSvnelo-
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628 l. boZaSvili, evropis sabWo da adamianis uflebebis dacva,

saqarTvelos sakonstitucio sasamarTlos gamocema, Tbilisi, 1998

weli; a. miqaberiZe, adamianis uflebaTa evropis sasamarTlo,

Tbilisi, 2000 weli; l. fafiaSvili, rogor mivmarToT adamianis

uflebaTa dacvis evropul sasamarTlos, Tbilisi, 2001 weli; l.

boZaSvili, rogor mivmarToT evropis adamianis uflebaTa

sasamarTlos, Tbilisi, 2002 weli; d. gomieni, adamianis uflebaTa

evropuli konvenciis mokle megzuri, Tbilisi, 2002 weli; m.

ZamukaSvili, adamianis uflebebi, romelTa darRvevisas unda

mivmarToT evropis sasamarTlos, arasamTavrobo organizacia `kon-

stituciis 42-e muxlis~ gamocema, Tbilisi, 2002 weli; aseve ix. adami-

anis uflebaTa dacva erovnul da saerTaSoriso samarTalSi, k.

korkelia (red.), Tbilisi, 2002 weli.

629 A. Drzemczewski & M. Nowicki, Poland, in: Fundamental Rights in Europe:

The European Convention on Human Rights and its Member States (1950-
2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 676. 



ba aqvT, anu gadawyvetilebebi, romlebic ganmartaven kon-

venciisa da misi oqmebis debulebebs. miuxedavad imisa, rom

saxelmwifoebi Tavisufalni arian gansazRvron, Tu romeli

gadawyvetileba gamoqveyndes saxelmwifo enaze, evropul

sasamarTloSi amJamad mimdinareobs muSaoba imisaTvis, ra-

Ta sasamarTlom aRmouCinos daxmareba saxelmwifoebs pre-

cedentuli mniSvnelobis gadawyvetilebaTa gansazRvraSi. 

evropuli sasamarTlos precedentebi SeiZleba gav-

rceldes ara mxolod maTi gamoqveynebis gziT – isini SeiZ-

leba aseve gavrceldes saqarTvelos iusticiis saminis-

tros, kerZod, adamianis uflebaTa evropul sasamarTloSi

saqarTvelos warmomadgenlis samsaxuris mier, romelsac

SeuZlia SearCios evropuli sasamarTlos precedentuli

mniSvnelobis gadawyvetilebebi da daugzavnos saqarTve-

los Sesabamis saxelmwifo uwyebebs, raTa maT TavianTi saq-

mianoba Seusabamon am precedentebiT dadgenil standar-

tebs. iusticiis saministros mier saxelmwifo uwyebebisaT-

vis evropuli sasamarTlos mniSvnelovani precedentebis

miwodebis praqtika damkvidrebulia evropis ramdenime sa-

xelmwifoSi (mag., germania, dania, italia, niderlandebi,

norvegia, Sveicaria, xorvatia). saqarTvelos iusticiis sa-

ministrom SeiZleba Tavisi ganmartebiTi komentari daur-

Tos am gadawyvetilebebs.630

aseve aRsaniSnavia, rom evropuli konvencia da, gansa-

kuTrebiT, evropuli sasamarTlos precedentuli samarTa-

li unda gavrceldes ara mxolod saxelmwifo organizaci-

ebSi (mag., sasamarTloebSi), aramed iseT arasaxelmwifo

(arasamTavrobo) organizaciebSi, romlebsac uSualo Sexe-

ba aqvT adamianis uflebaTa dacvasTan (mag., advokatTa aso-

ciaciebi, profesiuli kavSirebi).

evropuli sasamarTlos gadawyvetilebaTa gamoqveyne-

bis formasTan dakavSirebiT, aRsaniSnavia, rom gadawyveti-

lebebi SeiZleba gamoqveyndes rogorc srulad, ise reziu-

mes saxiT. mTavaria, Sesabamisi pirebisaTvis, romlebmac un-

da gamoiyenon isini, naTeli iyos, Tu rogor ganmarta evro-

pulma sasamarTlom sadavo muxlis Sinaarsi.

evropuli sasamarTlos gadawyvetilebebi aseve SeiZ-

leba gavrceldes internetiT. rogorc cnobilia, evropu-
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630 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomen-

dacia Rec(2002)13, me-6 punqti.



li sasamarTlo avrcelebs Tavis gadawyvetilebebs sasamar-

Tlos oficialur enebze (inglisuri da franguli) inter-

netis saSualebiT.631 im pirebisaTvis, romlebic floben sa-

samarTlos oficialur enebs, evropuli sasamarTlos ga-

dawyvetilebebi advilad xelmisawvdomia. imave saSualebiT

SeiZleba gavrceldes evropuli sasamarTlos rCeuli ga-

dawyvetilebebi qarTul enaze. am gadawyvetilebebiT isar-

geblebs yvela dainteresebuli piri, maT Soris mosamar-

Tleebi da advokatebi.

evropuli sasamarTlos gadawyvetilebebi aseve SeiZ-

leba gavrceldes sasamarTloebisaTvis specialurad Seq-

mnili kompiuteruli qselis meSveobiT.632 miT umetes, rom

muSaoba kompiuteruli qselis Seqmnaze, romelic moemsaxu-

reba saqarTvelos sasamarTloebs, ukve mimdinareobs.633 am

qselSi, romelic SesaZleblobas miscems sasamarTloebs,

moiZion saqarTvelos sasamarTloebis mier miRebuli ga-

dawyvetilebebi, aseve SeiZleba maTTvis xelmisawvdomi gax-

des evropuli sasamarTlos gadawyvetilebebi. aseTi kompi-

uteruli qselis arsebobis uaryofiTi mxare is iqneba, rom

misi gamoyenebis saSualeba, albaT, eqnebaT mxolod sasa-

marTloebs da ara sxva dainteresebul mxareebs, maT Soris

advokatebs.

erovnul doneze evropuli konvenciisa da evropuli

sasamarTlos precedentuli samarTlis gavrcelebis gar-

da, mniSvnelovania, gamoices saxelmZRvanelo, romelSic

yuradReba gamaxvildeba evropuli konvenciiT dacul uf-

lebebsa da Tavisuflebebze, gaanalizdeba evropuli sasa-

marTlos precedentuli samarTali konkretul uflebeb-

Tan dakavSirebiT, ganixileba evropuli sasamarTlos fun-

qcionirebis sakiTxebi da saqmeTa ganxilvis procedura.

adamianis uflebaTa evropuli konvenciis Sesaxeb saxel-
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631 adamianis uflebaTaA evropuli sasamarTlos gadawyvetilebebi xelmi-

sawvdomia Semdeg misamarTze: [www.echr.coe.int].

632 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomen-

dacia Rec(2002)13, me-4 punqti.

633 ix. saqarTvelos uzenaesi sasamarTlos Tavmjdomaris l. Wanturias

interviu, `sasamarTlo arqivSi 1937 wlis saqmis naxvac SeiZleba~, gaz.

`axali Taoba~ (internet-versia), N169, 2001 wlis 22 ivnisi; aseve ix.

saqarTvelos uzenaesi sasamarTlos Tavmjdomaris l. Wanturias

moxseneba uzenaesi sasamarTlos plenumze (2001 wlis 31 dekemberi),

gaz. `saqarTvelos respublika~ (internet-versia), N8(4067), 2002 wlis

10 ianvari. 



mZRvaneloebisa da sxva sainformacio masalebis gamoqvey-

nebis aucileblobaze yuradReba gamaxvilda evropis sab-

Wos ministrTa komitetis 2002 wlis moxseniebul rekomen-

daciaSi.634

aRniSnuli saxelmZRvanelos garda, evropuli kon-

venciis gamoyenebis praqtikis damkvidrebaSi mniSvnelo-

vani wvlilis Setana SeuZlia komentarebis gamoqveynebas

evropuli konvenciiT gaTvaliswinebuli konkretuli

uflebebis Sesaxeb (mag., Tavisuflebisa da usafrTxoebis

ufleba, religiis Tavisufleba, piradi da ojaxuri

cxovrebis ufleba, samarTliani sasamarTlo procesis

ufleba, wamebis akrZalva). aseT komentarebSi gaanaliz-

deba evropuli konvenciis Sesabamisi muxli da am mux-

lTan dakavSirebuli precedentuli samarTali, rac Se-

saZleblobas miscems dainteresebul pirebs, maT Soris

mosamarTleebsa da advokatebs, detalurad gaecnon, Tu

rogor ganmartavs evropuli sasamarTlo konvenciiT

gaTvaliswinebul uflebas da daexmareba maT konvenciis

sworad gamoyenebaSi.

8.2. evropuli konvenciisa da evropuli

sasamarTlos precedentuli 

samarTlis gamoyenebis damabrkolebeli

fsiqologiuri faqtorebi 

saerTaSoriso xelSekrulebaTa gamoyenebis praqtikis

damkvidrebis sawyis etapze evropul saxelmwifoTa sasa-

marTloebSi arsebuli mdgomareobis msgavsad,635 saqarTve-

los sasamarTloebis nawili saerTaSoriso xelSekrule-

bebs ganixilavs ara qveynis kanonmdeblobis nawilad, ara-

med `ucxo sxeulad~, ris gamoc Tavs ikavebs maTi gamoyene-
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634 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomen-

dacia Rec(2002)13, me-3 punqti.

635 Report by A.-W. Heringa, Existing Forms of Interaction: their Potential and their
Limits, Seminar “Partners for the Protection of Human Rights: Reinforcing
Interaction Between the European Court of Human Rights and National
Courts”, 9-10 September 2002, Strasbourg.



bisagan sasamarTlo saqmeTa ganxilvisas.636 mosamarTlee-

bis umetesobas ar surs imsjelos samarTlis im dargze, ro-

melSic ara aqvs gamocdileba, radgan am sakiTxTan dakavSi-

rebiT arsebobs maT mier mcdari gadawyvetilebis miRebis

didi riski. 

saerTaSoriso xelSekrulebis gamoyenebis damabrko-

lebel fsiqologiur faqtors miekuTvneba mosamarTle-

Ta da advokatTa nawilis Sexeduleba, romlis Tanaxmad,

saerTaSoriso xelSekrulebis gamoyenebas ara aqvs azri,

radgan is an saerTod ar awesrigebs im sadavo sakiTxs, ro-

melic ganixileba sasamarTlos mier, an am xelSekrulebiT

gaTvaliswinebuli adamianis uflebaTa dacvis standarti

ufro dabalia, vidre saqarTvelos Sidasaxelmwifoebri-

vi normatiuli aqtiTaa dadgenili, ris gamoc saerTaSo-

riso xelSekrulebis gamoyeneba ar moaxdens gavlenas sa-

samarTlo saqmeze. aseTi Sexeduleba mcdaria. upirveles

yovlisa, aRsaniSnavia, Tu mosamarTle an advokati evro-

pul konvenciasTan erTad ar ganixilavs evropuli sasa-

marTlos precedentul samarTals da daeyrdnoba mxo-

lod konvenciis teqsts, igi advilad daaskvnis, rom kon-

vencia ar awesrigebs sadavo sakiTxs. ar aris gamoricxu-

li, evropuli sasamarTlos gadawyvetilebebs Soris ar

moiZebnos konvenciis iseTi ganmarteba, romelic gavle-

nas moaxdens erovnuli sasamarTlos winaSe arsebul dava-

ze. rogorc ukve aRiniSna, evropuli sasamarTlos gadaw-

yvetilebebi azustebs da akonkretebs konvenciis ama Tu

im uflebas. aqedan gamomdinare, mosamarTlisa da advoka-

tis Sexeduleba, rom sadavo sakiTxi ar regulirdeba ev-

ropuli konvenciiT, advilad SeiZleba Seicvalos evro-

puli sasamarTlos precedentuli samarTlis analizis

Sedegad. 

mcdari Sexedulebis mizezi, romlis Tanaxmad, evropu-

li konvencia adamianis uflebaTa dacvis ufro dabal stan-

darts adgens, vidre saqarTvelos kanonmdebloba, ris ga-

moc konvenciis gamoyenebas aranairi dadebiTi wvlilis Se-

tana ar SeuZlia saqmis gadawyvetaSi, isaa, rom evropuli

konvencia pirdapir iTvaliswinebs debulebas, romlis Ta-
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636 `mosamarTleebis momzadeba saerTaSoriso konvenciebis
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daskvnebi, `samarTliani sasamarTlos ufleba~, saqarTvelos axal-

gazrda iuristTa asociaciis gamocema, Tbilisi, 2001 weli, gv. 172. 



naxmad, igi adgens adamianis uflebaTa dacvis minimalur

standartebs (konvenciis 53-e muxli). marTalia, evropuli

konvenciiT gaTvaliswinebulia, rom igi adgens adamianis

uflebaTa dacvis minimalur standartebs, isini, evropuli

sasamarTlos precedentuli samarTlis ganviTarebis gaT-

valiswinebiT, xSirad ufro maRalia, vidre saxelmwifoTa

kanonmdeblobiT dadgenili adamianis uflebaTa dacvis

standartebi. sasamarTloebis mier am mizeziT saerTaSori-

so xelSekrulebaTa gamouyenebloba ucxo ar aris evropu-

li saxelmwifoebisaTvis. es saxelmwifoebi msgavsi proble-

mebis winaSe idgnen erovnuli sasamarTloebis mier evropu-

li konvenciis gamoyenebis praqtikis damkvidrebis sawyis

etapze, ris naTelsayofadac sakmarisia erTi magaliTis

moSvelieba: imis gamo, rom germaniis ZiriTadi kanoni miiC-

neoda aqtad, romelic adamianis uflebaTa dacvis ufro ma-

Ral standartebs adgenda, vidre adamianis uflebaTa evro-

puli konvencia, germaniis sasamarTloebi iSviaTad iyeneb-

dnen evropul konvencias. mdgomareoba Seicvala im gadaw-

yvetilebebis Sedegad, romlebSic evropulma sasamarTlom

daadgina germaniis mier evropuli konvenciiT gaTvaliswi-

nebuli standartebis darRveva. germaniis sasamarTloebma

am periodidan moyolebuli daiwyes evropuli konvenciisa

da sasamarTlos precedentuli samarTlis xSirad gamoye-

neba sasamarTlo saqmeTa ganxilvisas.637 erovnul doneze

adamianis uflebaTa saerTaSoriso xelSekrulebaTa gamo-

yenebis TvalsazrisiT msgavsi mdgomareoba iyo sxva saxel-

mwifoebSic.638

Tu im evropulma saxelmwifoebmac ki, romlebsac aqvT

mdidari samarTlebrivi tradiciebi adamianis uflebaTa
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637 B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts in
the Enforcement of International Human Rights, in: Enforcing International
Human Rights in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 107-
108; E. Riedel, Assertation and Protection of Human Rights, International
Treaties and their Impact in the Basic Law, in: Rights, Institutions and Impact of
International Law according to the German Basic Law, C. Starck (Ed.), 1987,
207-208.

638 A. Morawa & C. Schreuer, The Role of Domestic Courts in the Enforcement
of International Human Rights-A View from Austria, in: Enforcing
International Human Rights in Domestic Courts, B. Conforti & F. Francioni
(Eds.), 1997, 176. iaponiis magaliTisaTvis ix. Y. Iwasawa, International
Human Rights Adjudication in Japan, in: Enforcing International Human Rights
in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 267.



dacvasTan dakavSirebiT, uaryves a priori midgoma, rom maTi

Sidasaxelmwifoebrivi kanonmdebloba ufro efeqtianad,

anu ufro maRali standartebiT, icavs adamianis uflebebs,

vidre evropuli konvencia, gaumarTlebeli iqneboda, aR-

mosavleTi evropis saxelmwifoebi (maT Soris saqarTvelo),

romelTa samarTlebrivi sistemebi amJamad mxolod formi-

rebis stadiaSia, rac adamianis uflebaTa Sesaxeb normatiu-

li bazis xarvezebis SedarebiT did albaTobas niSnavs, miem-

xron pozicias, rom moqmedi kanonmdebloba sakmarisad

efeqtianad icavs adamianis uflebebs, ris gamoc evropuli

konvenciis gamoyeneba ar moaxdens dadebiT gavlenas adami-

anis uflebaTa dacvis xarisxze.639

sasamarTlo saqmeTa ganxilvisas saerTaSoriso xel-

Sekrulebis gamoyenebis damabrkolebel faqtorad aseve

unda iqnes miCneuli Sexeduleba, romlis Tanaxmad, Sidasa-

xelmwifoebrivi normatiuli aqti da saerTaSoriso xel-

Sekruleba identurad awesrigebs sazogadoebriv urTier-

Tobas, ris gamoc Sidasaxelmwifoebrivi normatiuli aqtis

gamoyeneba sakmarisia saqmis gadawyvetisaTvis.640 am Sexe-

dulebis Tanaxmad, saqarTvelos Sidasaxelmwifoebrivi

normatiuli aqtebi da evropuli konvencia adgenen adamia-

nis uflebaTa dacvis paralelur normebs da sakmarisia ga-

moyenebul iqnes Sidasaxelmwifoebrivi normatiuli aqtiT

gaTvaliswinebuli norma, aRar aris saWiro evropuli kon-

venciis gamoyeneba, radgan igi ver Seitans dadebiT wvlils

konkretuli saqmis gadawyvetaSi. am poziciis Tanaxmad, ro-

melic pirveli SexedviT SeiZleba misaRebad iqnes miCneuli,

ar aris saWiro, sasamarTlom gamoiyenos saerTaSoriso

xelSekruleba, radgan konstitucia an sxva Sidasaxelmwi-

foebrivi normatiuli aqti adgens adamianis uflebaTa

dacvis imave standarts, Tu ufro maRals ara, vidre evro-
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639 E. Myjer, Dutch Interpretation of the European Convention: A Double System?
in: Protecting Human Rights: The European Dimension, Studies in Honour of
G. Wiarda, F. Metscher & H. Petzold (Eds.), 1988, 421-422; Á. Áàóðèíã,
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÷åëîâåêà: â àâàíãàðäå è äàëåêî ïîçàäè, â: Êîíñòèòóöèîííîå Ïðàâî:
Âîñòî÷íîåâðîïåéñêîå Îáîçðåíèå, N1(38), 2002, 44.

640 S. Jensen, The European Convention on Human Rights in Scandinavian Law:
A Case Law Study, 1992, 222; aseve ix. P. van Dijk, Domestic Status of
Human-Rights Treaties and the Attitude of the Judiciary: the Dutch Case, in:
Fortschritt im Bewußtsein der Grund- und Menschenrechte, Festschrift für Felix
Ermacora, M. Nowak, D. Steurer & H. Tretter (Hrsg.) 1988, 640.



puli konvencia. evropul saxelmwifoTa sasamarTloebis

praqtikam aseTi Sexeduleba araerTxel uaryo.

cxadia, saxelmwifos kanonmdeblobam SeiZleba daadgi-

nos evropuli konvenciis identuri (an msgavsi) normebi.

aseve dasaSvebia, rom qveynis Sidasaxelmwifoebrivi norma-

tiuli aqti adamianis uflebaTa dacvis ufro maRal stan-

darts adgendes. magram, miuxedavad amisa, mcdaria sakiTxi-

sadmi aseTi midgoma winaswarCamoyalibebuli prezumfciis

safuZvelze. rogorc ukve aRiniSna, mosamarTle, Tu ganixi-

lavs evropul konvencias da evropuli sasamarTlos pre-

cedentul samarTals, SeiZleba gansxvavebul daskvnamde

mivides, vidre maSin, rodesac ganixilavs Sidasaxelmwifo-

ebriv normatiul aqts da ar ganixilavs evropul konvenci-

as (precedentul samarTalTan erTad). 

rac Seexeba evropuli sasamarTlos precedentuli sa-

marTlis gamouyeneblobas, aRsaniSnavia, rom im mizezTa gar-

da, romlebic konvenciis gamoyenebis damabrkolebel faq-

torebad dasaxelda, precedentuli samarTlis gamoyenebas

aseve abrkolebs is, rom mosamarTleebis nawilma ar icis, Tu

ra roli unda mieniWos evropuli sasamarTlos preceden-

tul samarTals sasamarTlo saqmeTa ganxilvisas, kerZod,

rom evropuli konvenciis teqsti unda ganimartos evropu-

li sasamarTlos precedentuli samarTlis mixedviT. 

sasamarTlo saqmeTa ganxilvis dros evropuli sasa-

marTlos precedentuli samarTlis gamouyeneblobis erT-

erT mizezad SeiZleba CaiTvalos sasamarTloTa gadatvir-

Tuloba. mosamarTlisaTvis bevrad ufro advilia gamoiye-

nos Sidasaxelmwifoebrivi normatiuli aqti (magaliTad,

kanoni), vidre Seudges evropuli sasamarTlos preceden-

tuli samarTliT Camoyalibebuli normebis Ziebis xan-

grZliv da Sromatevad process, raTa daadginos, konkre-

tuli SemTxvevisaTvis Tu rogor ganimarteba evropuli

konvencia. bunebrivia, rom evropuli sasamarTlos prece-

dentuli samarTliT Camoyalibebuli normis dasadgenad

aucilebelia evropuli sasamarTlos araerTi gadawyveti-

lebis gaanalizeba, rac xangrZliv dros moiTxovs. 

am TvalsazrisiT mniSvnelovania advokatebis roli sa-

samarTlos mier evropuli konvenciis gamoyenebis stimu-

lirebaSi. praqtikaSi advokatebi konkretul sasamarTlo

saqmesTan dakavSirebiT aanalizeben Sidasaxelmwifoebriv

normatiul aqtebs da, rogorc wesi, ar aqceven yuradRebas
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konvenciasa da evropuli sasamarTlos precedentul sa-

marTals. saqarTveloSi Zalze iSviaTi advokati Tu ey-

rdnoba sasamarTlos winaSe evropul konvenciasa da, miT

umetes, evropuli sasamarTlos precedentul samarTals

Tavisi poziciis dasasabuTeblad. Sesabamisad, mosamar-

Tleebs, romlebic isedac gadatvirTulni arian gansaxil-

veli saqmeebis raodenobiT, ara aqvT konvenciisa da evro-

puli sasamarTlos precedentuli samarTlis gaanalizebis

stimuli. miT umetes, amas mniSvnelovnad abrkolebs konven-

ciisa da Sesabamisi precedentebis moZiebasTan dakavSire-

buli sirTuleebi. sasamarTloebis mier evropuli konven-

ciisa da evropuli sasamarTlos precedentuli samarTlis

gamoyenebas xels Seuwyobs, Tu advokati Tavisi poziciis

dasasabuTeblad aqtiurad moiSveliebs evropul konvenci-

asa da evropuli sasamarTlos precedentul samarTals.

sasamarTloebis mier Sidasaxelmwifoebrivi normati-

uli aqtis gamoyenebisaTvis upiratesobis miniWebas evro-

pul konvenciasa da evropuli sasamarTlos precedentul

samarTalTan SedarebiT xels uwyobs am ukanasknelis gan-

sxvavebuli, saqarTvelos mosamarTlisaTvis SeuCveveli

forma. mosamarTlisaTvis ufro iolia, gamoiyenos Sidasa-

xelmwifoebrivi samarTlis norma, romelic mkafiod ayali-

bebs qcevis wess, vidre gamoiyenos qcevis is wesebi, romle-

bic, Cveulebriv, gafantulia evropuli sasamarTlos sxva-

dasxva gadawyvetilebaSi.641

adamianis uflebaTa evropuli konvenciis gamoyenebis

damabrkolebel fsiqologiur faqtors ukavSirdeba sa-

xelmwifo organoebis, maT Soris sasamarTloebis, mier ev-

ropuli konvenciisa da mis safuZvelze Seqmnili evropuli

sasamarTlos rolis swori gageba. saxelmwifo organoebma,

maT Soris sasamarTloebma, adamianis uflebaTa evropuli

sasamarTlo unda dainaxon ara rogorc saerTaSoriso or-

gano, romelic iRebs gadawyvetilebebs konvenciis monawi-

le saxelmwifoTa, maT Soris saqarTvelos, winaaRmdeg da

aiZulebs maT, Seasrulon es gadawyvetilebebi, aramed ro-

gorc organo, romelic xels uwyobs saxelmwifos kanon-

mdeblobisa da praqtikis srulyofas da, zogadad, adamia-
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nis uflebaTa dacvis erovnuli sistemis gaumjobesebas.

aseT midgomas ganamtkicebs isic, rom saqarTvelo, iseve

rogorc konvenciis monawile sxva saxelmwifoebi, nebayof-

lobiT gaxdnen adamianis uflebaTa evropuli konvenciis

monawileni da dauqvemdebares Tavi adamianis uflebaTa ev-

ropuli sasamarTlos iurisdiqcias. 

yovelive zemoaRniSnulis gaTvaliswinebiT, SeiZleba

gakeTdes daskvna, rom saqarTveloSi saerTaSoriso xelSek-

rulebaTa, maT Soris evropuli konvenciis, gamoyenebis

praqtikis damkvidrebisaTvis aucilebelia, gatardes praq-

tikuli RonisZiebebi, gansakuTrebiT, srulyofil iqnes

saswavlo programebi da gavrceldes informacia evropuli

konvenciisa da evropuli sasamarTlos precedentuli sa-

marTlis Sesaxeb.
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9. evropuli konvenciisa 

da evropuli sasamarTlos 

precedentuli samarTlis 

gavlena sakanonmdeblo da 

aRmasrulebeli  xelisuflebis 

saqmianobaze

adamianis uflebaTa evropuli konvencia axdens gavle-

nas ara mxolod sasamarTlo, aramed sakanonmdeblo da aR-

masrulebeli xelisuflebis saqmianobaze. 

ra gavlenas axdens adamianis uflebaTa evropuli kon-

vencia sakanonmdeblo da aRmasrulebeli xelisuflebis

saqmianobaze?

9.1. evropuli konvenciisa da evropuli 

sasamarTlos precedentuli 

samarTlis gavlena sakanonmdeblo 

xelisuflebis saqmianobaze

adamianis uflebaTa evropuli konvenciisa da evropu-

li sasamarTlos precedentuli samarTlis gavlena saka-

nonmdeblo xelisuflebis saqmianobaze didia, vinaidan Zi-

riTadad xelisuflebis es ganStoebaa pasuxismgebeli ise-

Ti Sidasaxelmwifoebrivi normatiuli aqtebis miRebaze,



romlebic awesrigeben adamianis uflebaTa dacvas.642 evro-

puli konvenciisa da evropuli sasamarTlos precedentu-

li samarTlis gavlena gansakuTrebiT mniSvnelovania sa-

marTlis iseT dargebze, rogorebicaa: konstituciuri,

sisxlis, samoqalaqo da administraciuli samarTali. 

adamianis uflebaTa evropuli konvenciis monawile

saxelmwifoebi valdebulni arian, TavianTi erovnuli ka-

nonmdebloba Seusabamon evropuli konvenciis adamianis

uflebaTa dacvis standartebs. saxelmwifoTa es valde-

buleba daadastura evropulma sasamarTlom Tavis erT-

erT saqmeSi, romelSic aRniSna, rom saxelmwifoebs ekisre-

baT valdebuleba, uzrunvelyon TavianTi erovnuli ka-

nonmdeblobis Sesabamisoba konvenciasTan da, Tu saWiroa,

Seitanon Sesabamisi cvlilebebi kanonmdeblobaSi.643 ada-

mianis uflebaTa evropulma sasamarTlom saqmeze – iangi,

jeimsi da vebsteri gaerTianebuli samefos winaaRmdeg

(Young, James and Webster v. the United Kingdom) – ganacxada,

rom: `Tu erT-erTi uflebisa da Tavisuflebis darRveva

Sidasaxelmwifoebrivi kanonmdeblobis miRebis valdebu-

lebis Seusruleblobis Sedegia, dgeba am saxelmwifos pa-

suxismgebloba aseTi darRvevisaTvis.~644 amdenad, Tu ada-

mianis uflebaTa evropuli konvenciis darRveva gamowveu-

lia iseTi Sidasaxelmwifoebrivi normatiuli aqtis gamo-

yenebiT, romelic ewinaaRmdegeba konvencias, kanonmdeb-

lobaSi cvlilebis SetaniT SeiZleba Tavidan iqnes acile-

buli konvenciiT gaTvaliswinebuli uflebis darRveva

momavalSi.645
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642 G. Gauksdóttir, Iceland, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 407.

643 de bekeri belgiis winaaRmdeg (De Becker v. Belgium), 1958 wlis 9 ivnisi,

ganacxadi N214/56, (1958-1959) 2 Yearbook 214, 234; aseve ix. S. Marcus-
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Blackburn & J. Polakiewicz (Eds.), 2001, 185-186.

644 1981 wlis 13 seqtemberi, 49-e punqti; aseve ix.: K. Drzewicki, The Status
of International Human Rights Instruments in Domestic Law, in: International
Human Rights Norms in Domestic Law: Finnish and Polish Perspectives, A.
Rosas (Ed.), 1990, 3; E.A. Alkema, The Third-Party Applicability or
“Drittwirkung” of the European Convention on Human Rights, in: Protecting
Human Rights: The European Dimension, Studies in Honour of G. Wiarda, F.
Matscher & H. Petzold (Eds.), 1988, 42.

645 E. Klein, Should the Binding Effect of the Judgments of the European Court of
Human Rights be Extended? in: Protecting Human Rights: The European



sakanonmdeblo xelisuflebam unda uzrunvelyos ro-

gorc ukve moqmedi normatiuli aqtebis, ise normatiuli

aqtebis proeqtebis Sesabamisoba adamianis uflebaTa ev-

ropul konvenciasa da evropuli sasamarTlos preceden-

tul samarTalTan.646 am gziT sakanonmdeblo xelisufle-

ba, erTi mxriv, aRmofxvris SesaZlo kolizias ukve moqmed

normatiul aqtebsa da konvenciis standartebs Soris, xo-

lo, meore mxriv, Tavidan aicilebs iseTi normatiuli aq-

tis miRebas, romelic ewinaaRmdegeba evropuli konvenciis

standartebs.

adamianis uflebaTa evropuli konvenciis standarteb-

Tan Sidasaxelmwifoebrivi normatiuli aqtebis proeqtebis

Sesabamisobis Semowmebis praqtika damkvidrebulia evro-

pul saxelmwifoTa umravlesobaSi. SeiZleba ramdenime ma-

galiTis moSvelieba: magaliTad, bulgareTis erovnuli

asambleis (parlamenti) adamianis uflebaTa komiteti regu-

larulad amowmebs adamianis uflebaTa sakiTxebze norma-

tiuli aqtebis proeqtebis Sesabamisobas saerTaSoriso

xelSekrulebebTan, maT Soris adamianis uflebaTa evro-

pul konvenciasTan;647 irlandiis parlamentis kanonSemoq-

medebis samsaxuri regularulad iTvaliswinebs adamianis

uflebaTa evropuli konvenciis standartebs normatiuli

aqtebis proeqtebis SemuSavebis dros;648 luqsemburgis

parlamenti aseve iTvaliswinebs adamianis uflebaTa evro-

pul konvenciasa da evropuli sasamarTlos precedentul
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646 J. Polakiewicz, The Status of the Convention in National Law, in: Fundamental
Rights in Europe: The European Convention on Human Rights and its Member
States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 50.

647 A. Arabadjiev, Bulgaria, in: Fundamental Rights in Europe: The European
Convention on Human Rights and its Member States (1950-2000), R.
Blackburn & J. Polakiewicz (Eds.), 2001, 198; sxva qveynebSi arsebul

praqtikasTan dakavSirebiT ix. K. Ioannou, Greece, in: Fundamental
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Blackburn & J. Polakiewicz (Eds.), 2001, 436. 



samarTals normatiuli aqtebis SemuSavebisas;649 TurqeTis

parlamentSi 1980-iani wlebis dasawyisSi damkvidrda nor-

matiuli aqtebis proeqtebis Semowmebis praqtika evropul

konvenciasa da evropuli sasamarTlos precedentul sa-

marTalTan Sesabamisobis uzrunvelsayofad.650

aseve sainteresoa litvis seimis (parlamenti) praqti-

ka. litvis seimis debuleba adgens, rom kanonebisa da sxva

normatiuli aqtebis proeqtebs, romlebic litvis parla-

ments waredgineba, maT Soris aRmasrulebeli xelisufle-

bis mier, unda daerTos informacia adamianis uflebaTa ev-

ropul konvenciasa da evropis gaerTianebis aqtebTan maTi

Sesabamisobis Sesaxeb.651 amas garda, seimis debuleba ad-

gens, rom saparlamento komitetebi, romelTa kompetencia-

Sic Sedis seimis mier gansaxilveli kanonis an sxva normati-

uli aqtis proeqti, valdebulia daadginos maTi Sesabami-

soba litvis saerTaSoriso valdebulebebTan.652 saparla-

mento komitetebis es valdebuleba moicavs kanonebisa da

sxva normatiuli aqtebis Sesabamisobis dadgenas adamianis

uflebaTa evropul konvenciasTan. 

gansakuTrebiT mniSvnelovania, rom normatiuli aqte-

bi SesabamisobaSi iqnes moyvanili evropuli sasamarTlos

precedentul samarTalTan.653 Tu adamianis uflebaTa ev-

ropulma sasamarTlom mis mier ukve ganxilul saqmesTan

dakavSirebiT daaskvna, rom norma, romelic gamoyenebul

iqna konkretul garemoebaSi, adamianis uflebaTa darRve-

vis mizezia, savaraudoa, analogiur garemoebaSi is imaves

daaskvnis. evropuli sasamarTlos precedentul samarTal-

Tan normatiuli aqtis proeqtis Semowmebis Sedegad saxel-

mwifo uzrunvelyofs normatiuli Seusabamobis gamo kon-

venciis darRvevis Tavidan acilebas. 
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miuxedavad amisa, sakanonmdeblo xelisuflebis mier

moqmedi normatiuli aqtebis an normatiuli aqtebis proeq-

tTa Sesabamisobis uzrunvelyofa adamianis uflebaTa ev-

ropul konvenciasa da evropuli sasamarTlos preceden-

tul samarTalTan ar SeiZleba CaiTvalos imis garantiad,

rom momavalSi ar iarsebebs winaaRmdegoba Sidasaxelmwifo-

ebriv normatiul aqtsa da evropuli konvenciis adamianis

uflebaTa dacvis standartebs Soris.654 vinaidan evropuli

konvencia aRiarebulia `cocxal~ dokumentad, rac niSnavs,

rom konvenciis moTxovnebi icvleba da viTardeba droTa

ganmavlobaSi, aucilebelia, sakanonmdeblo xelisuflebam

uzrunvelyos mis kompetenciaSi Semavali Sidasaxelmwifo-

ebrivi normatiuli aqtebis regularuli Semowmeba, raTa

isini Seesabamebodnen konvenciiT gaTvaliswinebuli ufle-

bebis axlebur ganmartebas.655 Tu regularulad ar moxda

Sidasaxelmwifoebrivi normatiuli aqtebis koreqtireba

droTa ganmavlobaSi ganviTarebadi precedentuli samar-

Tlis Sesabamisad, SesaZloa, rom Sidasaxelmwifoebrivi

normatiuli aqtebiT dadgenili adamianis uflebaTa dacvis

standartebi `CamorCes~ evropuli konvenciis standartebs,

ramac SeiZleba gamoiwvios evropuli konvenciis darRve-

va.656 sakanonmdeblo xelisuflebas SeuZlia gamoiyenos ev-

ropuli konvencia da evropuli sasamarTlos precedentu-

li samarTali, rogorc erovnuli kanonmdeblobis srulyo-

fis orientiri.

amdenad, adamianis uflebaTa evropuli konvenciis

standartebTan saqarTvelos kanonmdeblobis Sesabamiso-

baSi moyvanis procesi ar unda Semoifarglos erTjeradi

RonisZiebiT, romlis mizani iqneba Sesabamisobis dadgena

Sidasaxelmwifoebriv normatiul aqtsa da evropul kon-

vencias Soris. Sidasaxelmwifoebrivi normatiuli aqtebis

Semowmebam evropuli konvenciis standartebTan Sesabami-

sobis TvalsazrisiT regularuli xasiaTi unda miiRos. ase-
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Ti praqtikis Camoyalibeba sasargeblo iqneba evropuli

konvenciis yvela monawile saxelmwifosaTvis, gansakuTre-

biT centraluri da aRmosavleTi evropis saxelmwifoebi-

saTvis, sadac kanonmdebloba formirebis procesSia.657

aranaklebi mniSvneloba eniWeba imas, rom sakanonmdeb-

lo xelisuflebam ara mxolod aRmofxvras winaaRmdegoba-

ni Sidasaxelmwifoebriv normatiul aqtebsa da evropul

konvencias Soris, aramed evropuli sasamarTlos prece-

dentuli samarTlis safuZvelze daadginos sakiTxTa is

wre, romelic saWiroebs samarTlebriv regulirebas. sxva

sityvebiT, precedentuli samarTlis gamoyenebiT sakanon-

mdeblo xelisuflebam unda Seavsos is samarTlebrivi xar-

vezi, romelic arsebobs qveynis kanonmdeblobaSi.658 saka-

nonmdeblo xelisuflebam unda gaaanalizos evropuli sa-

samarTlos precedentuli samarTali da, saWiroebis Sem-

TxvevaSi, miiRos axali normatiuli aqti, an Seitanos dama-

teba moqmed normatiul aqtSi, romlis mizani iqneba adami-

anis uflebaTa dacvis iseTi sakiTxis mowesrigeba, rome-

lic aqamde ar regulirdeboda qveynis kanonmdeblobiT da

romlis regulirebis aucilebloba gamomdinareobs evro-

puli sasamarTlos precedentuli samarTlidan.659

rogorc cnobilia, konvenciiT gaTvaliswinebuli

uflebebis darRvevis mizezi SeiZleba iyos rogorc ka-

nonmdeblobaSi arsebuli xarvezebi, ise konvenciis stan-

dartebTan SesabamisobaSi myofi Sidasaxelmwifoebrivi

normatiuli aqtebis araswori gamoyeneba. Tu sakanon-

mdeblo xelisufleba uzrunvelyofs Sidasaxelmwifoeb-

rivi normatiuli aqtebis Sesabamisobas adamianis ufle-

baTa evropul konvenciasa da evropuli sasamarTlos pre-

cedentul samarTalTan, adamianis uflebaTa evropuli

konvenciis darRveva SeiZleba gamoiwvios konvenciis

standartebTan SesabamisobaSi myofi Sidasaxelmwifoeb-

rivi normatiuli aqtebis mxolod arasworma gamoyenebam.
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aseT SemTxvevaSi konvenciis darRvevaTa saerTo raode-

noba Semcirdeba.

marTalia, adamianis uflebaTa evropuli konvencia da

evropuli sasamarTlos precedentuli samarTali gavle-

nas axdens yvela evropuli saxelmwifos kanonmdeblobaze,

magram aseTi gavlena gansakuTrebiT didia centraluri da

aRmosavleTi evropis im saxelmwifoTa kanonmdeblobaze,

romlebic ukanasknel periodSi gaxdnen evropuli konven-

ciis monawileni.660 am saxelmwifoebma specialuri Ronis-

Ziebebi gaatares, raTa uzrunveleyoT qveynis Sidasaxel-

mwifoebrivi normatiuli aqtebis Sesabamisoba adamianis

uflebaTa evropuli konvenciis standartebTan. am saxel-

mwifoTa umravlesobam, evropuli konvenciisa da misi oq-

mebis ratificirebamde, Seiswavla kanonmdebloba da praq-

tika evropul konvenciasa da evropuli sasamarTlos pre-

cedentul samarTalTan Sesabamisobis TvalsazrisiT da

Sesabamisobis Semowmebis Sedegad aRmoaCines mravali wina-

aRmdegoba erovnul kanonmdeblobasa da evropuli konven-

ciis adamianis uflebaTa dacvis standartebs Soris, iseve

rogorc erovnul samarTalSi arsebuli samarTlebrivi

xarvezi evropuli konvenciiT mowesrigebul sakiTxebTan

mimarTebiT, ris Sedegadac Seitanes Sesabamisi cvlilebebi

da damatebebi qveynis kanonmdeblobaSi. centraluri da

aRmosavleTi evropis saxelmwifoebSi erovnuli kanon-

mdeblobis Seswavlas adamianis uflebaTa evropul konven-

ciasTan Sesabamisobis TvalsazrisiT axorcielebdnen uw-

yebaTaSorisi komisiebi (komitetebi) an damoukidebel eq-

spertTa jgufebi.661

yovelive zemoaRniSnulidan gamomdinare, sakanon-

mdeblo xelisuflebas eniWeba mniSvnelovani roli evro-

pul konvenciasTan dakavSirebiT. man unda gaataros Sesaba-

misi RonisZiebebi, raTa uzrunvelyos Sidasaxelmwifoeb-

rivi normatiuli aqtebisa da maTi proeqtebis Sesabamisoba

evropul konvenciasa da evropuli sasamarTlos preceden-

tul samarTalTan.
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9.2. evropuli konvenciisa da evropuli

sasamarTlos precedentuli 

samarTlis gavlena aRmasrulebeli 

xelisuflebis saqmianobaze

adamianis uflebaTa evropuli konvencia da evropuli

sasamarTlos precedentuli samarTali aseve axdens gavle-

nas aRmasrulebeli xelisuflebis saqmianobaze, kerZod, aR-

masrulebeli xelisuflebis normatiul aqtebze, mis mier Se-

muSavebul kanonproeqtebsa da administraciul praqtikaze. 

adamianis uflebaTa evropuli konvenciisa da evropuli

sasamarTlos precedentuli samarTlis gavlena aRmasrule-

beli xelisuflebis mier miRebul normatiul aqtebze imiT

gamoixateba, rom aRmasrulebelma xelisuflebam normatiu-

li aqtebis proeqtebis SemuSavebisas unda gaiTvaliswinos

evropuli konvencia da evropuli sasamarTlos precedentu-

li samarTali. aRmasrulebeli xelisuflebis normatiuli

aqtebi unda Seesabamebodes evropul konvenciasa da evropu-

li sasamarTlos precedentul samarTls, amitom normatiu-

li aqtebis proeqtebma samarTlebrivi eqspertiza unda gaia-

ros evropuli konvenciisa da evropuli sasamarTlos prece-

dentul samarTalTan Sesabamisobis TvalsazrisiT. aseTi eq-

spertiza unda ganxorcieldes pirvel rigSi im saxelmwifo

uwyebaSi, romlis kompetenciaSi Sedis normatiuli aqtiT mo-

wesrigebuli sakiTxebi. normatiuli aqtis proeqtma aseve un-

da gaiaros Sesabamisi eqspertiza saqarTvelos iusticiis sa-

ministroSi. es wesi unda gavrceldes im kanonproeqtebze,

romlebic muSavdeba aRmasrulebeli xelisuflebis mier.

evropul konvenciasa da evropuli sasamarTlos prece-

dentul samarTalTan Sesabamisobis TvalsazrisiT normati-

uli aqtebis proeqtebis samarTlebrivi eqspertizis ganxor-

cielebis praqtika damkvidrebulia evropis mraval saxel-

mwifoSi, maT Soris: germaniaSi, daniaSi, islandiaSi, litvaSi,

niderlandebSi, norvegiaSi, ungreTsa da SveicariaSi.662
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Sexeduleba, romlis Tanaxmad, normatiuli aqtebis

proeqtebis SemuSavebisas unda moxdes maTi samarTlebrivi

eqspertiza evropul konvenciasa da evropuli sasamarTlos

precedentul samarTalTan normatiuli aqtebis proeqtebis

Sesabamisobis uzrunvelsayofad, SeiZleba ar iqnes gaziare-

buli im motiviT, rom saqarTveloSi dadgenili normatiuli

aqtebis ierarqiiT, evropul konvencias mieniWeba upirate-

soba aRmasrulebeli xelisuflebis normatiul aqtebTan wi-

naaRmdegobis aRmoCenis SemTxvevaSi. marTalia, udavoa am po-

ziciis marTebuloba, sakmarisi safuZvelia imis mtkicebi-

saTvis, rom igi ar gaamarTlebs praqtikaSi. Tumca evropul

konvencias eniWeba upiratesoba aRmasrulebeli xelisuf-

lebis normatiuli aqtebis mimarT, naklebad savaraudoa, sa-

xelmwifo moxele, romelic iRebs gadawyvetilebas pirTa

uflebaTa da TavisuflebaTa Sesaxeb, kargad icnobdes ada-

mianis uflebaTa evropuli konvenciisa da, gansakuTrebiT,

evropuli sasamarTlos precedentul samarTals. 

miuxedavad imisa, rom evropuli konvencia saqarTve-

los kanonmdeblobis nawilia, savaraudoa, saxelmwifo moxe-

le gamoiyenebs aRmasrulebeli xelisuflebis im normati-

ul aqts (mag., instruqcia an uwyebis xelmZRvanelis brZane-

ba), romelic awesrigebs am samarTlebriv sakiTxs. amis mize-

zia is, rom saxelmwifo moxelisaTvis SeiZleba ubralod

ucnobi iyos, Tu ra wesebia dadgenili evropuli konvenciiT

da miT umetes, man SeiZleba ar icodes, Tu rogor ganmarta

evropulma sasamarTlom Tavis precedentul samarTalSi

esa Tu is ufleba da ra valdebuleba ekisreba saxelmwifos

am uflebaTa uzrunvelsayofad. adamianis uflebaTa evro-

pul konvenciasa da evropuli sasamarTlos precedentul

samarTalTan aRmasrulebeli xelisuflebis normatiuli

aqtebis SesabamisobaSi moyvanis praqtika mraval saxelmwi-

foSia damkvidrebuli, romelSic, saqarTveloSi arsebuli

wesis msgavsad, evropul konvencias upiratesoba eniWeba aR-

masrulebeli xelisuflebis normatiuli aqtebis mimarT.663

amitom, praqtikuli TvalsazrisiT, mniSvnelovania,

rom aRmasrulebeli xelisuflebis normatiuli aqtebi Se-

sabamisobaSi iqnes moyvanili evropul konvenciasa da evro-
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puli sasamarTlos precedentul samarTalTan. im normati-

ulma aqtebma, romlebic awesrigeben administraciuli or-

ganoebis saqmianobas, unda asaxon evropuli konvenciisa da,

gansakuTrebiT, evropuli sasamarTlos precedentuli sa-

marTliT dadgenili standartebi.664

adamianis uflebaTa evropuli konvencia da evropuli

sasamarTlos precedentuli samarTali gavlenas axdens

ara mxolod aRmasrulebeli xelisuflebis normatiul aq-

tebze, aramed aseve administraciul praqtikaze. vinaidan

evropuli konvencia saqarTvelos kanonmdeblobis nawilia,

administraciulma organoebma unda ixelmZRvanelon evro-

puli konvenciis adamianis uflebaTa dacvis standarte-

biT. am organoebma ar unda miiRon iseTi administraciuli

aqti, romelic ewinaaRmdegeba evropul konvenciasa da ev-

ropuli sasamarTlos precedentul samarTals. 

marTalia, saxelmwifo moxeleebi valdebulni arian Se-

asrulon evropuli konvenciidan gamomdinare valdebule-

bebi, saxelmwifo realisturad unda miudges imis moTxov-

nas, rom saxelmwifo moxeleebma daicvan evropuli konven-

cia da, gansakuTrebiT, evropuli sasamarTlos preceden-

tuli samarTali. albaT, naklebad realisturi iqneba sa-

xelmwifo moxeleebisagan imis moTxovna, rom maT Tvalyuri

adevnon evropuli sasamarTlos precedentuli samarTlis

ganviTarebas da, am precedentebidan gamomdinare, uzrun-

velyon adamianis uflebaTa dacva. amisaTvis saxelmwifom

unda gadadgas nabijebi, raTa gaacnos maT ama Tu im ufle-

basTan dakavSirebiT Camoyalibebuli adamianis uflebaTa

dacvis evropuli standartebi. 
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10. adamianis uflebaTa evropuli

konvenciis darRveva da 

saxelmwifos saerTaSoriso 

samarTlebrivi pasuxismgebloba 

adamianis uflebaTa evropuli konvencia, garda imisa,

rom gaxda saqarTvelos normatiuli aqti, rCeba saxelmwi-

fos saerTaSoriso xelSekrulebad, romelic saerTaSori-

so doneze akisrebs qveyanas konvenciiT gaTvaliswinebuli

garantiebis Sesrulebis valdebulebas. 

zogadad, saerTaSoriso samarTali akisrebs saxelmwi-

fos saerTaSoriso xelSekrulebaTa keTilsindisieri Ses-

rulebis valdebulebas.665 aqedan gamomdinareobs, rom sa-

xelmwifom ar unda gaataros iseTi RonisZieba, romelic

ewinaaRmdegeba mis saerTaSoriso valdebulebebs. saqar-

Tvelom Tavi unda Seikavos iseTi moqmedebisagan, romelic

daarRvevs adamianis uflebaTa evropul konvencias. 

adamianis uflebaTa evropuli konvencia SeiZleba da-

irRves ori mizeziT. es mizezebi SeiZleba iyos normatiu-

li an praqtikuli. adamianis uflebaTa evropuli konven-

ciis `normatiul~ darRvevad SeiZleba CaiTvalos evropu-

li konvenciiT dadgenili moTxovnebis iseTi Seusruleb-

loba, romelic gamowveulia Sidasaxelmwifoebrivi norma-

tiuli aqtis SeusabamobiT evropul konvenciasTan.666 aseT

665 ix. „saerTaSoriso saxelSekrulebo samarTlis Sesaxeb~ venis kon-

venciis (1969 weli) 26-e muxli. 

666 R. Bernhardt, Human Rights and Judicial Review: The European Court of
Human Rights, in: Human Rights and Judicial Review: A Comparative
Perspective, D. Beaty (Ed.), 1994, 316-317. 



SemTxvevaSi sasamarTlo iyenebs qveynis Sidasaxelmwifoeb-

riv normatiul aqts, romelic ewinaaRmdegeba adamianis

uflebaTa evropul konvencias. amasTan, evropuli sasa-

marTlos praqtikam naTeli mohfina, rom normatiuli aq-

tis ararsebobac SeiZleba gaxdes evropuli konvenciis

darRvevis mizezi.667

adamianis uflebaTa evropuli konvenciis `praqti-

kul~ darRvevad unda CaiTvalos erovnuli sasamarTlos

an administraciuli organos mier evropuli konvenciis

iseTi gamoyeneba, romelic fizikur da iuridiul pirebs

ar aniWebs an nawilobriv aniWebs im uflebebsa da Tavi-

suflebebs, romlebic gaTvaliswinebulia konvenciis de-

bulebebiT. adamianis uflebaTa evropuli konvencia um-

ravles SemTxvevaSi irRveva iseTi Sidasaxelmwifoebrivi

normatiuli aqtis araswori gamoyenebiT, romelic Seesa-

bameba evropuli konvenciis moTxovnebs.668 evropuli

konvenciis `praqtikuli~ darRvevis SemTxvevaSi, rogorc

wesi, sasamarTlos an administraciuli organos gadawyve-

tileba arRvevs qveynis Sidasaxelmwifoebriv normatiul

aqtsac. 

adamianis uflebaTa evropuli konvenciis darRveva Se-

iZleba gamoiwvios rogorc saxelmwifos nebismieri orga-

nos, ise fizikuri an iuridiuli piris qmedebam. 

saerTaSoriso samarTlis mixedviT, saxelmwifos ne-

bismieri organos qmedebam SeiZleba gamoiwvios adamianis

uflebaTa evropuli konvenciis darRveva. saerTaSoriso

samarTlisaTvis mniSvnelovania ara is organo, romlis

qmedebam gamoiwvia evropuli konvenciis darRveva, aramed

darRvevis faqti.669 miuxedavad imisa, Tu romelma orga-

nom ar Seasrula adamianis uflebaTa evropuli konvenci-

iT gaTvaliswinebuli moTxovnebi, pasuxismgebloba yo-

velTvis daekisreba saxelmwifos, radgan saxelmwifo

aris konvenciis monawile, romelsac ekisreba valdebu-

leba, Seasrulos adamianis uflebaTa evropuli konven-

cia. amitom aris, rom adamianis uflebaTa evropul sasa-
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marTloSi mopasuxe yovelTvis saxelmwifoa da ara is or-

gano, romlis moqmedebis an umoqmedobis Sedegad SeiZle-

ba dairRves evropuli konvenciiT gaTvaliswinebuli uf-

lebebi.

adamianis uflebaTa evropuli konvenciis, iseve rogorc

zogadad saerTaSoriso xelSekrulebis, darRveva SeiZleba

gamoiwvios xelisuflebis samive ganStoebis – sakanonmdeblo,

aRmasrulebeli da sasamarTlo xelisuflebis – qmedebam. sa-

kanonmdeblo xelisuflebam SeiZleba miiRos iseTi normatiu-

li aqti, romelic ewinaaRmdegeba evropuli konvenciiT ga-

rantirebul uflebas. fizikuri an iuridiuli piris mimarT

aseTi normatiuli aqtis gamoyenebis Sedegad dairRveva ada-

mianis uflebaTa evropuli konvencia. evropuli konvencia Se-

iZleba dairRves rogorc aRmasrulebeli xelisuflebis mier

miRebuli normatiuli aqtiT, romelic ewinaaRmdegeba evro-

puli konvenciiT garantirebul uflebas, ise fizikuri an iu-

ridiuli piris mier iseTi administraciuli aqtis gamoyene-

biT, romelic arRvevs evropul konvencias. adamianis ufle-

baTa evropuli konvencia aseve SeiZleba dairRves sasamar-

Tlo xelisuflebis mier iseTi gadawyvetilebis miRebiT, ro-

melic ewinaaRmdegeba evropul konvencias da evropuli sasa-

marTlos precedentul samarTals.670 adamianis uflebaTa ev-

ropuli konvencia SeiZleba dairRves rogorc centraluri,

ise adgilobrivi xelisuflebis qmedebiT. 

rac Seexeba fizikuri an iuridiuli piris mier evro-

puli konvenciiT gaTvaliswinebuli debulebebis darRve-

vas, aRsaniSnavia, rom evropuli konvenciis pirveli mux-

lis Tanaxmad, saxelmwifos ekisreba valdebuleba, ara

mxolod Tavi Seikavos konvenciiT ganmtkicebuli ufle-

bebisa da Tavisuflebebis Tavad darRvevisagan, aramed

gaataros RonisZiebebi, raTa uzrunvelyos am uflebaTa

darRvevis aRkveTa mesame mxaris, fizikuri da iuridiuli

pirebis mier.671 marTalia, saxelmwifo uSualod SeiZleba

ar monawileobdes piris uflebis darRvevaSi, magram mas
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ekisreba pasuxismgebloba, raTa gaataros Sesabamisi Ro-

nisZiebebi pirisaTvis garantirebuli uflebebis darRve-

vis aRsakveTad. Tu saxelmwifo pirisaTvis ver uzrunvel-

yofs evropuli konvenciiT gaTvaliswinebul uflebas,

mas daekisreba pasuxismgebloba evropuli konvenciis

darRvevisaTvis. 

miuxedavad imisa, rom yvela saxelmwifo organos ekis-

reba valdebuleba, ar daarRvios evropuli konvenciiT ga-

rantirebuli uflebebi, am sakiTxSi gansakuTrebuli roli

sasamarTlo xelisuflebas miuZRvis.672 vinaidan adamianis

uflebaTa evropuli sasamarTlo dafuZnebulia subsidiu-

robis principze, rac niSnavs, rom adamianis uflebaTa ev-

ropuli sasamarTlosaTvis mimarTvamde fizikurma da iu-

ridiulma pirebma jer qveynis SigniT unda amowuron samar-

Tlebrivi dacvis yvela saSualeba (romelTaganac yvelaze

mniSvnelovania erovnuli sasamarTlosaTvis mimarTva), im

SemTxvevaSic ki, Tu adamianis uflebaTa evropuli konven-

ciis darRvevis mizezia sakanonmdeblo (mag., konvenciasTan

Seusabamo kanonis miReba) an aRmasrulebeli xelisuflebis

moqmedeba, sasamarTlo xelisuflebas SeuZlia gamoaswo-

ros xelisuflebis sxva ganStoebis (sakanonmdeblo da aR-

masrulebeli) Secdoma, Tu gamoiyenebs evropul konvencia-

sa da evropuli sasamarTlos precedentul samarTals. ma-

Rali instanciis sasamarTlos aseve SeuZlia gamoasworos

dabali instanciis sasamarTlos konvenciasTan Seusabamo

gadawyvetileba.673

Tu sakanonmdeblo xelisuflebis mier miRebuli nor-

matiuli aqti (mag., kanoni) arRvevs evropul konvencias,

konkretuli sasamarTlo saqmis ganxilvis SemTxvevaSi sasa-

marTlom warmoSobili dava unda gadawyvitos imgvarad,

rom ar dairRves evropuli konvenciiT gaTvaliswinebuli

uflebebi da Tavisuflebebi. Tu aRmasrulebeli xelisuf-
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qalaqo, samewarmeo da gakotrebis saqmeTa saapelacio palatis 2002

wlis 18 dekembris gadawyvetileba (nomeri miTiTebuli ar aris).



lebis moqmedeba (mag., administraciuli aqti) arRvevs ada-

mianis uflebaTa evropul konvencias, konkretuli saqmis

ganxilvisas saqarTvelos sasamarTlom unda Seamowmos aR-

masrulebeli xelisuflebis moqmedeba, da Tuki CaTvlis,

rom es moqmedeba arRvevs evropul konvenciasa da evropu-

li sasamarTlos precedentul samarTals, man unda aRkve-

Tos aseTi aqti, raTa ar dairRves evropuli konvenciiT

gaTvaliswinebuli ufleba. 

am gziT sasamarTlo xelisufleba axorcielebs zedam-

xedvelobas sakanonmdeblo da aRmasrulebeli xelisufle-

bis saqmianobaze, raTa maTma moqmedebam ar SezRudos kon-

venciiT gaTvaliswinebuli adamianis uflebaTa garantiebi.

sasamarTlom unda aRkveTos xelisuflebis sxva ganStoebis

mier evropuli konvenciis darRveva.
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daskvna

naSromis dasasruls SeiZleba gakeTdes ramdenime das-

kvna da gamoiTqvas rekomendaciebi saqarTveloSi adamianis

uflebaTa evropuli konvenciis gamoyenebasTan dakavSire-

biT. miuxedavad imisa, rom naSromSi ganxiluli sakiTxebi

ZiriTadad exeba adamianis uflebaTa evropuli konvenciis

gamoyenebas saqarTveloSi, mravali daskvna, mosazreba da

rekomendacia Tanabrad exeba adamianis uflebaTa sxva saer-

TaSoriso xelSekrulebebis gamoyenebas saqarTveloSi. 

1. adamianis uflebaTa evropuli konvencia aRiarebu-

lia saqarTvelos kanonmdeblobis nawilad, normatiul aq-

tad, romlis safuZvelzec SeiZleba gadawydes sasamarTlo

saqme. saqarTveloSi evropul konvencias SeuZlia warmoS-

vas uflebebi da movaleobebi fizikuri da iuridiuli pire-

bisaTvis. nebismier fizikur da iuridiul pirs SeuZlia, sa-

samarTlo an administraciuli organos winaSe daeyrdnos

evropuli konvenciis debulebebs da maT safuZvelze am-

tkicos adamianis uflebaTa darRveva. saerTaSoriso xel-

SekrulebaTa statusi saqarTvelos kanonmdeblobaSi gani-

sazRvra rogorc saqarTvelos konstituciiT, ise sxva Si-

dasaxelmwifoebrivi normatiuli aqtebiT, maT Soris kano-

nebiT: `saqarTvelos saerTaSoriso xelSekrulebebis Sesa-

xeb~ da `normatiuli aqtebis Sesaxeb~. saqarTveloSi saer-

TaSoriso xelSekrulebaTa gamoyenebasTan dakavSirebiT

sakanonmdeblo doneze arsebuli mdgomareoba damakmayo-

filebelia. saerTaSoriso xelSekrulebaTa gamoyenebas sa-

xelmwifo organoebis, maT Soris sasamarTloebis, mier Cae-



yara sakmaod myari samarTlebrivi safuZveli rogorc kon-

stituciiT, ise sxva Sidasaxelmwifoebrivi normatiuli aq-

tebiT.

saqarTvelos saerTaSoriso xelSekruleba, maT Soris

adamianis uflebaTa evropuli konvencia, saxelmwifos ka-

nonmdeblobis ganuyofel nawilad aRiarebis Sedegad ar

kargavs kavSirs saerTaSoriso samarTalTan. saerTaSoriso

xelSekruleba rCeba saerTaSoriso samarTlis wyarod. igi

kvlavindeburad agrZelebs moqmedebas saerTaSoriso do-

neze da saxelmwifosaTvis warmoSobs saerTaSoriso valde-

bulebebs. aseTi saerTaSoriso xelSekruleba saxelmwifo-

saTvis warmoSobs valdebulebebs ara mxolod saerTaSori-

so doneze, rogorc saerTaSoriso xelSekruleba, aramed

aseve erovnul doneze, rogorc qveynis normatiuli aqti.

saqarTvelos saerTaSoriso xelSekruleba qveynis ka-

nonmdeblobis nawili xdeba misi teqstis oficialurad ga-

moqveynebis momentidan. rodesac saerTaSoriso xelSekru-

leba ZalaSi Sedis saqarTvelosaTvis (saerTaSoriso done-

ze), misi teqstis oficialuri gamoqveynebis Sedegad igi

xdeba saqarTvelos kanonmdeblobis nawili. vinaidan adami-

anis uflebaTa evropuli konvencia 1999 wlis 4 ivniss ga-

moqveynda saqarTvelos oficialur beWdviT organoSi, igi

gamoqveynebis momentidan iTvleba saqarTvelos kanonmdeb-

lobis nawilad.

saqarTvelos praqtikaSi mniSvnelovani sirTuleebia

saerTaSoriso xelSekrulebaTa oficialurad gamoqveyne-

basTan dakavSirebiT. xelSekrulebaTa didi nawili teqni-

kuri mizezebis gamo ver qveyndeba, rac formalur dabrko-

lebas qmnis saerTaSoriso xelSekrulebaTa saqarTvelos

kanonmdeblobis nawilad aRiarebasTan dakavSirebiT. aseTi

teqnikuri mizezebis gamo ar gamoqveynebula evropuli

konvenciis 1-li, me-4, me-6, me-7 da me-13 oqmebi, romlebic

materialur uflebebs adgenen. Tumca aseve aRsaniSnavia,

rom saqarTvelos sasamarTloebi iyeneben iseT saerTaSo-

riso xelSekrulebebebs, romlebic ar aris oficialurad

gamoqveynebuli. 

2. adamianis uflebaTa evropuli konvenciis normebs

misi monawile TiTqmis yvela saxelmwifo aRiarebs `TviT-

Semsruleblad~, ris Sedegadac erovnuli sasamarTloebi

iyeneben maT, rogorc sasamarTlo saqmis gadawyvetis samar-
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Tlebriv safuZvels. Tu zogadad adamianis uflebaTa saer-

TaSoriso xelSekrulebebi yovelTvis ver gamoiyeneba ev-

ropuli saxelmwifoebis sasamarTloebis mier maTi norme-

bis `araTviTSemsrulebluri~ xasiaTis gamo, evropuli

konvencia regularulad gamoiyeneba erovnuli sasamar-

Tloebis mier, rogorc sasamarTlo saqmis gadawyvetis sa-

marTlebrivi safuZveli. 

3. saqarTvelos kanonmdebloba mkafiod gansazRvravs

saqarTvelos saerTaSoriso xelSekrulebis ierarqiul ad-

gils qveyanaSi moqmed normatiul aqtebs Soris. saqarTve-

los saerTaSoriso xelSekrulebas, maT Soris adamianis

uflebaTa evropul konvencias, eniWeba sakmaod maRali ie-

rarqiuli adgili. saqarTvelos saerTaSoriso xelSekru-

lebas aqvs upiratesi iuridiuli Zala saqarTvelos norma-

tiuli aqtebis mimarT, garda saqarTvelos konstituciisa

da konstituciuri SeTanxmebisa. 

miuxedavad imisa, rom saqarTvelos kanonmdebloba mka-

fiod gansazRvravs saerTaSoriso xelSekrulebis ierarqi-

ul adgils qveyanaSi moqmed normatiul aqtebs Soris, praq-

tikaSi sasamarTloebi da administraciuli organoebi SeiZ-

leba aRmoCndnen sirTuleebis winaSe, romlebic dakavSire-

bulia samarTlebriv koliziasTan saqarTvelos saerTaSo-

riso xelSekrulebasa da Sidasaxelmwifoebriv normatiul

aqtebs Soris. saerTaSoriso xelSekrulebasTan dakavSire-

buli samarTlebrivi koliziis mogvarebis sakiTxi gansa-

kuTrebiT rTulia, radgan saerTaSoriso xelSekruleba,

garda imisa, rom xdeba qveynis normatiuli aqti, mainc rCe-

ba saerTaSoriso samarTlis nawilad. imis gamo, rom saqar-

TveloSi saerTaSoriso xelSekrulebis moqmedebisa da Sew-

yvetis wesi regulirdeba rogorc Sidasaxelmwifoebrivi,

ise saerTaSoriso samarTliT, saqarTvelos sasamarTlom

da administraciulma organom unda daakmayofilos ro-

gorc saerTaSoriso, ise Sidasaxelmwifoebrivi samarTliT

dadgenili moTxovnebi. 

saqarTvelos konstituciasa da saerTaSoriso xelSek-

rulebebs Soris koliziis albaToba mcirea imis gaTvalis-

winebiT, rom saqarTvelos konstituciis SemuSavebis dros

mxedvelobaSi miiRes adamianis uflebaTa evropuli konven-

ciis standartebi. miuxedavad amisa, ar iqneboda marTebu-

li koliziis gamoricxva konstituciasa da evropul kon-
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vencias Soris. SeiZleba, rom sasamarTlo saqmis ganxilvis

dros sasamarTlom aRmoaCinos kolizia konstituciasa da

konvencias Soris. 

Tu saqarTvelos saerTo sasamarTlo konkretuli saq-

mis ganxilvisas daaskvnis, rom arsebobs sakmarisi safuZve-

li, raTa evropuli konvencia, romelic unda gamoiyenos sa-

samarTlom, miCneul iqnes saqarTvelos konstituciasTan

Seusabamod, saerTo sasamarTlom unda SeaCeros saqmis gan-

xilva da mimarTos sakonstitucio sasamarTlos. saqarTve-

los sakonstitucio sasamarTlosaTvis mimarTvis SemTxve-

vaSi man SeiZleba daadginos, rom evropuli konvencia Seesa-

bameba an ar Seesabameba saqarTvelos konstitucias.

Tu sakonstitucio sasamarTlo daadgens, rom evropuli

konvencia Seesabameba konstitucias, saerTo sasamarTlos

eWvi, rom evropuli konvencia SeiZleba ewinaaRmdegebodes

konstitucias, gaqarwyldeba da saerTo sasamarTlos miecema

SesaZlebloba, ganaaxlos sasamarTlo saqmis ganxilva.

Tu sakonstitucio sasamarTlo daadgens evropuli

konvenciis arakonstituciurobas, `saqarTvelos sakon-

stitucio sasamarTlos Sesaxeb~ organuli kanonis 23-e

muxlis me-5 punqtis Tanaxmad, sakonstitucio sasamarTlo

uflebamosilia, baTilad cnos evropuli konvencia an misi

calkeuli debuleba saqarTvelosaTvis.

saqarTvelos sakonstitucio sasamarTlom saerTaSo-

riso xelSekrulebis baTilad cnobisas unda gaiTvaliswi-

nos qveynis saerTaSoriso valdebulebebi da ar unda miiRos

iseTi gadawyvetileba, romelic daarRvevs saxelmwifos sa-

erTaSoriso xelSekrulebebs. amitom saerTaSoriso xelSek-

rulebis baTilad cnobisas saqarTvelos sakonstitucio sa-

samarTlom mxedvelobaSi unda miiRos ̀ saerTaSoriso saxel-

Sekrulebo samarTlis Sesaxeb~ venis 1969 wlis konvencia. ve-

nis konvencia saerTaSoriso xelSekrulebis moqmedebis Sew-

yvetis or formas – gauqmebas da denonsirebas – icnobs. 

imis gamo, rom venis konvencia ar icnobs saerTaSoriso

xelSekrulebis gauqmebis SesaZleblobas misi arakonsti-

tuciurobis gamo, saqarTvelos ar SeuZlia evropuli kon-

venciis gauqmeba am mizeziT. rac Seexeba saerTaSoriso xel-

Sekrulebis denonsirebas, saqarTvelos aqvs evropuli kon-

venciis denonsirebis ufleba, Tumca im pirobebis gaTva-

liswinebiT, romlebic ganmtkicebulia adamianis uflebaTa

evropuli konvenciiT. 
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evropuli konvenciis denonsirebis SesaZleblobis mi-

uxedavad, praqtikaSi am SesaZleblobis gamoyenebis alba-

Toba minimaluria, Tu saerTod ar gamoiricxeba. saqarTve-

los sakonstitucio sasamarTlos mier evropuli konvenci-

is arakonstituciurobis dadgenis SemTxvevaSi saqarTve-

lo mainc ver aaridebs Tavs kolizias konvenciasa da kon-

stitucias Soris drois im monakveTSi, romelic aucilebe-

lia konvenciis denonsirebisaTvis. 

xsenebulidan gamomdinareobs, rom saqarTvelos sa-

konstitucio sasamarTlos gadawyvetilebis Sedegad sa-

qarTvelo ver gaauqmebs evropul konvencias misi darRve-

vis gareSe. rac Seexeba evropuli konvenciis denonsirebas,

miuxedavad iuridiuli SesaZleblobis arsebobisa, misi gan-

xorcielebis albaToba Zalze mcirea.

amitom ar unda gamoiricxos saqarTvelos konstitu-

ciasa da evropul konvencias Soris koliziis mogvareba

sxva gziT. kolizia maT Soris SeiZleba mogvardes ara evro-

puli konvenciis baTilad gamocxadebis, aramed saqarTve-

los konstituciis Sesabamis debulebaSi cvlilebis Seta-

nis gziT, miT umetes, rom saqarTvelos kanonmdebloba ar

gamoricxavs saqarTvelos konstituciaSi cvlilebaTa Se-

tanas, saerTaSoriso xelSekrulebidan gamomdinare mizez-

Ta gamo. 

rac Seexeba iseT SemTxvevebs, rodesac sasamarTlos

aqvs ara eWvi, rom evropuli konvencia SeiZleba miCneul iq-

nes konstituciasTan Seusabamod, aramed, misi azriT, igi

aris konstituciasTan Seusabamo, saqarTvelos kanonmdeb-

loba am sakiTxs Semdegnairad wyvets: Tu saqmis ganmxilve-

li sasamarTlo miiCnevs, rom konstitucias ar Seesabameba

saqarTvelos saerTaSoriso xelSekruleba, sasamarTlo

iRebs gadawyvetilebas konstituciis Sesabamisad. 

xsenebulidan gamomdinare, SeiZleba gakeTdes daskvna,

rom, Tu saerTo sasamarTlosaTvis aSkaraa saerTaSoriso

xelSekrulebis Seusabamoba saqarTvelos konstitucias-

Tan, man unda gamoiyenos saqarTvelos konstituciiT dad-

genili norma, anu kolizia saqarTvelos konstituciasa da

saerTaSoriso xelSekrulebas Soris saerTo sasamarTlom

unda gadawyvitos konstituciis sasargeblod. konstitu-

ciasa da saerTaSoriso xelSekrulebas Soris koliziis Sem-

TxvevaSi konstituciisaTvis upiratesobis miniWeba savara-

udod gamoiwvevs saerTaSoriso xelSekrulebis darRvevas. 
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rac Seexeba kolizias Sidasaxelmwifoebriv normati-

ul aqtebsa da adamianis uflebaTa evropul konvencias So-

ris, aRsaniSnavia, rom mravali samarTlebrivi sakiTxi, ro-

melnic SeiZleba wamoiWras konstituciasa da adamianis uf-

lebaTa evropul konvencias Soris koliziis SemTxvevaSi,

ar iCens Tavs saqarTvelos sxva Sidasaxelmwifoebriv nor-

matiul aqtebsa da evropul konvencias Soris Seusabamobis

SemTxvevaSi. amis mizezia is, rom konstituciasa da saerTa-

Soriso xelSekrulebas Soris ierarqiuli Tanafardobisa-

gan gansxvavebiT, sxva Sidasaxelmwifoebriv normatiul aq-

tebsa da saerTaSoriso xelSekrulebas Soris Seusabamobis

SemTxvevaSi, upiratesobiT sargeblobs xelSekruleba, ro-

melsac saqarTvelos Sidasaxelmwifoebriv normatiul aq-

tebze (garda konstituciisa da konstituciuri SeTanxme-

bisa) maRali ierarqiuli adgili eniWeba. 

Tu saerTo sasamarTloSi konkretuli saqmis ganxilvi-

sas dadgeba evropul konvenciasa da saqarTvelos Sidasa-

xelmwifobriv normatiul aqts (mag., kanons) Soris Seusaba-

mobis sakiTxi, sasamarTlos araferi abrkolebs, gamoiye-

nos adamianis uflebaTa evropuli konvencia. 

adamianis uflebaTa efeqtiani dacvis principTan da-

kavSirebiT aRsaniSnavia: Tu saerTo sasamarTlo daadgens,

rom Sidasaxelmwifoebrivi normatiuli aqti (mag., kanoni)

pirs uzrunvelyofs ufro efeqtiani dacviT, vidre adamia-

nis uflebaTa evropuli konvencia, saerTo sasamarTlom

upiratesoba unda mianiWos da gamoiyenos Sidasaxelmwifo-

ebrivi normatiuli aqti, Tumca saqarTvelos kanonmdeb-

lobiT mas ufro dabali ierarqiuli adgili eniWeba, vidre

evropul konvencias. aseTi midgoma gamarTlebulia adamia-

nis uflebaTa efeqtiani dacvis principiT. saqarTvelos sa-

samarTlom unda ixelmZRvanelos im aqtiT, romelic ufro

efeqtianad uzrunvelyofs adamianis uflebaTa dacvas. 

rac Seexeba ierarqiul Tanafardobas konstituciur

SeTanxmebasa da adamianis uflebaTa evropul konvencias

Soris, saqarTvelos konstituciaSi Setanili cvlilebis

mixedviT, konstituciur SeTanxmebas mieniWa saqarTve-

los saerTaSoriso xelSekrulebaze maRali ierarqiuli

adgili. 

konstituciuri SeTanxmebis dadeba saqarTvelos mar-

Tlmadidebel eklesiasTan TavisTavad ar unda iqnes gage-

buli sxva religiebis diskriminaciad, rac ikrZaleba ro-
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gorc saqarTvelos kanonmdeblobiT, ise saerTaSoriso

xelSekrulebebiT. saqarTvelos marTlmadidebel eklesi-

asTan aseTi SeTanxmebis dadeba, romelmac Seasrula gansa-

kuTrebuli roli saqarTvelos istoriaSi, gamarTlebulia

istoriuli TvalsazrisiT. 

4. miuxedavad imisa, rom saqarTvelos kanonmdeblobam

aRiara evropuli konvencia qveynis kanonmdeblobis nawi-

lad, misi aseTad aRiarebis faqti TavisTavad ar aris sakma-

risi imisaTvis, raTa damkvidrdes konvenciis gamoyenebis

praqtika sasamarTloebis (da administraciuli organoe-

bis) saqmianobaSi. sakanonmdeblo doneze gatarebuli Ro-

nisZiebebis garda, aucilebelia gadaidgas praqtikuli na-

bijebi sasamarTlo saqmeTa ganxilvis dros saerTaSoriso

xelSekrulebaTa gamoyenebis praqtikis dasamkvidreblad.

udavoa, rom sasamarTlo xelisuflebas eniWeba Ziri-

Tadi roli im normatiuli aqtebis cxovrebaSi gasatareb-

lad, romlebic qmnian saerTaSoriso xelSekrulebaTa

erovnul doneze gamoyenebis samarTlebriv safuZvels. sa-

samarTloebis survilze, gamoiyenon saerTaSoriso xelSek-

rulebebi sasamarTlo davebis mogvarebisas, damokidebu-

lia, ganxorcieldeba Tu ara praqtikaSi konstituciisa da

sxva Sidasaxelmwifoebrivi normatiuli aqtebis debulebe-

bi saerTaSoriso xelSekrulebaTa qveynis normatiul aq-

tad aRiarebis Sesaxeb da Seitans Tu ara adamianis ufleba-

Ta saerTaSoriso xelSekrulebebi, maT Soris evropuli

konvencia, dadebiT wvlils qveyanaSi adamianis uflebaTa

dacvis saerTaSoriso (evropuli) standartebis damkvidre-

baSi.

5. im saxelmwifoebSi, romlebSic adamianis uflebaTa

evropuli konvencia (iseve rogorc zogadad saerTaSoriso

xelSekrulebebi) aRiarebulia qveynis normatiul aqtad,

erovnuli sasamarTloebi sxvadasxva formiT iyeneben mas

sasamarTlo saqmeTa ganxilvisas. erovnulma sasamarTlom

adamianis uflebaTa evropuli konvencia SeiZleba gamoiye-

nos ZiriTadad Semdegi sami formiT: a) rogorc Sidasaxel-

mwifoebrivi normatiuli aqtis ganmartebis saSualeba; b)

Sidasaxelmwifoebriv normatiul aqtTan koliziis Sem-

TxvevaSi; g) rogorc sasamarTlo saqmis gadawyvetis erTa-

derTi samarTlebrivi safuZveli.
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6. marTalia, erovnul sasamarTlos ar ekrZaleba evro-

puli konvenciis gamoyeneba arc erT saqmesTan dakavSire-

biT, praqtikuli TvalsazrisiT adamianis uflebaTa evro-

puli konvenciis gamoyeneba sasamarTlos mier mniSvnelova-

nia im SemTxvevaSi, Tu aseTi gamoyenebis Sedegad sasamar-

Tlo miiRebs gadawyvetilebas, romelsac igi ver miiRebda

konvenciis gamouyeneblad. sxva sityvebiT, konvenciis ga-

moyenebis samarTlebrivi efeqti maSin aris didi, rodesac

misi gamoyenebis Sedegad sasamarTlo uzrunvelyofs piris

uflebaTa dacvas ufro maRali standartiT, vidre aseTi

dacva uzrunvelyofili iqneboda mxolod Sidasaxelmwi-

foebrivi normatiuli aqtis safuZvelze.

7. adamianis uflebaTa evropuli konvenciis gamoyene-

bis iniciativa SeiZleba modiodes rogorc procesis mxari-

sagan, ise sasamarTlosagan. procesis mxares ufleba aqvs,

evropuli konvenciis safuZvelze daasabuTos Tavisi pozi-

cia da amtkicos, rom dairRva konvenciiT maTTvis miniWe-

buli uflebebi. rac Seexeba evropuli konvenciis gamoyene-

bas sasamarTlos iniciativiT, aRsaniSnavia, rom sasamar-

Tlos aqtiurobis xarisxi iseTi normatiuli aqtis gamoye-

nebisas, romelsac ar iSveliebs procesis mxare, gansxvavde-

ba imis mixedviT, ganixileba sisxlis samarTlis Tu samoqa-

laqo/administraciuli saqme. 

sasamarTlom Tavisi iniciativiT unda gamoiyenos ev-

ropuli konvencia, Tu Tvlis, rom xelSekrulebis gamoye-

neba xels Seuwyobs saqmeze WeSmaritebis dadgenas. samar-

Tliani sasamarTlos principidan gamomdinare, miuxedavad

sasamarTlo saqmisa, Tu konkretul saqmesTan dakavSirebiT

evropulma konvenciam SeiZleba dadebiTi wvlili Seitanos

sasamarTlos mier obieqturi gadawyvetilebis miRebaSi, sa-

samarTlom unda gamoiyenos igi, miuxedavad imisa, moiSve-

lia Tu ara procesis mxarem evropuli konvencia.

8. Tu mxare Tavisi poziciis dasasabuTeblad iSveliebs

evropul konvenciasa da evropuli sasamarTlos preceden-

tul samarTals, erovnulma sasamarTlom unda gaaanali-

zos sasamarTlo saqme maTi gaTvaliswinebiT. man ar unda

moaxdinos evropul konvenciasa da evropuli sasamarTlos

precedentul samarTalze dafuZnebuli argumentebis ig-

norireba. sasamarTlom Tavis gadawyvetilebaSi SeiZleba
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gaaqarwylos wamoyenebuli argumentebi, mxari dauWiros

maT, an uaryos evropuli konvenciis normis iseTi ganmarte-

ba, romelsac mxare asabuTebs konvenciis safuZvelze. mxa-

ris Sexeduleba ama Tu im normis ganmartebis Sesaxeb SeiZ-

leba gansxvavdebodes sasamarTlos ganmartebisagan. Tavis

gadawyvetilebaSi sasamarTlom unda gamoxatos sakuTari

pozicia, SeiZleba Tu ara konkretul davaSi evropuli kon-

venciisa da evropuli sasamarTlos precedentuli samar-

Tlis gamoyeneba, unda daasabuTos, ratom iyenebs an ar iye-

nebs igi maT saqmis gadasawyvetad. 

Tu advokati sasamarTlo saqmesTan dakavSirebiT daey-

rdno adamianis uflebaTa evropuli konvenciis erT-erT

muxls da miuTiTa, rogor ganimarteba es muxli evropuli

sasamarTlos precedentuli samarTliT, erovnulma sasa-

marTlom unda daasabuTos Tavisi pozicia gadawyvetileba-

Si, eTanxmeba Tu ara igi advokatis mier konvenciaze damya-

rebul argumentebs. Tu sasamarTlo ar eTanxmeba aseT ar-

gumentebs, man unda daasabuTos is mizezebi, romelTa ga-

moc igi ar eTanxmeba advokatis pozicias. sasamarTlom Se-

iZleba miuTiTos, rom konvenciis es muxli ar gamoiyeneba am

saqmesTan dakavSirebiT, radgan misi regulirebis sfero

gansxvavdeba, an, rom advokati arasworad ganmartavs evro-

puli konvenciis konkretuli muxlis Sinaarss. 

9. adamianis uflebaTa evropuli konvencia iTvaliswi-

nebs saxelmwifos uflebas, garkveul SemTxvevaSi mar-

Tlzomierad SezRudos konvenciiT gaTvaliswinebuli uf-

lebebi, risTvisac awesebs sam pirobas. ZiriTadad aseTi uf-

lebebis SezRudvis SesaZlebloba gaTvaliswinebulia kon-

venciis me-8–me-11 muxlebiT (piradi da ojaxuri cxovrebis

pativiscemis ufleba; azris, sindisisa da religiis Tavi-

sufleba; gamoxatvis Tavisufleba; Sekrebisa da gaerTiane-

bis Tavisufleba).

erovnulma sasamarTloebma am pirobebis safuZvelze

unda Seafasos adamianis uflebaTa SezRudvis marTlzomi-

ereba. amisaTvis erovnulma sasamarTlom pasuxi unda gas-

ces Semdeg kiTxvebs: a) exeba Tu ara adamianis uflebaTa

SezRudva me-8–me-11 muxlebis pirveli punqtebiT mowesri-

gebul sakiTxebs? b) iTvaliswinebs Tu ara qveynis kanon-

mdebloba am SezRudvas? g) gaTvaliswinebulia Tu ara am

muxlebis me-2 punqtebiT is miznebi (mag.: erovnuli uSiSro-
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ebis an sazogadoebrivi usafrTxoebis interesebi, jan-

mrTelobis an zneobis dacva), romelTa gamoc izRudeba

adamianis uflebebi? d) ganpirobebulia Tu ara es SezRud-

va mwvave sazogadoebrivi saWiroebiT?

yvela am kiTxvaze dadebiTi pasuxi unda gaices, raTa

marTlzomierad CaiTvalos adamianis uflebaTa SezRudva. 

10. saqarTvelos sasamarTloebma unda gamoiyenon ev-

ropuli konvenciis oficialurad gamoqveynebuli qarTu-

lenovani teqsti. miuxedavad imisa, rom evropuli konvenci-

is inglisurenovan da frangulenovan avTentur teqstebs

ara aqvT oficialuri Zala saqarTveloSi, albaT ar iqnebo-

da marTebuli, sasamarTloebs aekrZaloT maTi gamoyeneba

iseT SemTxvevaSi, rodesac konvenciis (da misi oqmebis) qar-

Tulenovani teqsti SeiZleba gansxvavebulad ganimartos. 

11. saqarTvelos sasamarTloebSi nel-nela mkvidrdeba

saerTaSoriso aqtebis gamoyenebis praqtika, rac, cxadia,

misasalmebelia. saqarTvelos sasamarTloebi iyeneben ara

mxolod adamianis uflebaTa saerTaSoriso xelSekrule-

bebs, aramed iseT saerTaSoriso xelSekrulebebs, romle-

bic ar awesrigeben adamianis uflebaTa dacvas. sasamar-

Tloebis praqtikaSi aRmoCenilia adamianis uflebaTa saer-

TaSoriso xelSekrulebebis gamoyenebis 10 SemTxveva (am sa-

erTaSoriso xelSekrulebebSi ar Sedis adamianis ufleba-

Ta evropuli konvencia). rac Seexeba saerTaSoriso xelSek-

rulebebs, romlebic ar awesrigeben adamianis uflebaTa

dacvas, sasamarTloebi iyeneben xelSekrulebebs, romle-

bic exebian Tavisufal vaWrobas, saerTaSoriso samarTleb-

riv urTierTdaxmarebas, inteleqtualuri sakuTrebis

dacvas da sxva sakiTxebs. saqarTvelos sasamarTloebis

praqtikaSi aRmoCenilia aseTi saerTaSoriso xelSekrule-

bebis gamoyenebis daaxloebiT 30 SemTxveva.

sasamarTloebi iyeneben aseve iuridiulad arasaval-

debulo (sarekomendacio) aqtebs. sasamarTloebis praqti-

kis mimoxilvis Sedegad aRmoCenilia sarekomendacio aqte-

bis gamoyenebis 9 SemTxveva. aseT aqtebs Soris saqarTvelos

sasamarTloebi ZiriTadad iyeneben adamianis uflebaTa sa-

yovelTao deklaracias.

saqarTvelos sasamarTloebi saerTaSoriso xelSekru-

lebebs Soris yvelaze xSirad adamianis uflebaTa evropul
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konvencias iyeneben. saqarTvelos sasamarTloebis praqti-

kis Seswavlis Sedegad aRmoCenilia evropuli konvenciis

gamoyenebis 41 SemTxveva. 

Tu 2000 wlidan, rodesac evropuli konvenciis gamoye-

nebis praqtikam daiwyo damkvidreba, gaanalizdeba evropu-

li konvenciis gamoyenebis intensivoba, aSkaraa, rom sul

ufro xSiria konvenciis gamoyenebis SemTxvevebi saqarTve-

los sasamarTleobis praqtikaSi.DamJamindeli praqtikis mi-

xedviT, sasamarTloebi evropul konvencias ZiriTadad iye-

neben samoqalaqo da administraciuli saqmeebis ganxilvi-

sas, Tumca konvenciis gamoyenebis ramdenime SemTxvevaa sis-

xlis samarTlis saqmeebTan dakavSirebiT.

adamianis uflebaTa evropul konvencias yvelaze in-

tensiurad iyenebs saqarTvelos uzenaesi sasamarTlo. man

Tavis praqtikaSi evropuli konvencia gamoiyena 32 SemTxve-

vaSi. konvenciis gamoyenebis TvalsazrisiT sakmaod aqtiu-

ria Tbilisis saolqo sasamarTlo, romelmac konvencia 5

SemTxvevaSi gamoiyena. samwuxarod, evropuli konvenciis

gamoyenebis mdgomareoba aradamakmayofilebelia saqar-

Tvelos sxva sasamarTloebSi – gansaxilveli periodis gan-

mavlobaSi saqarTvelos raionulma sasamarTloebma mxo-

lod 2 SemTxvevaSi gamoiyenes evropuli konvencia. konven-

cia erTaderTxel gamoiyena afxazeTis avtonomiuri res-

publikis umaRlesma sasamarTlom. 

rac Seexeba evropuli konvenciis gavlenas sasamar-

Tlo gadawyvetilebebze, Tu gaanalizdeba is sasamarTlo

saqmeebi, romlebSic saqarTvelos sasamarTloebma gamoiye-

nes evropuli konvencia, aSkaraa, rom evropuli konvenciis

gamoyenebis gavlena sasamarTlo gadawyvetilebebze Ziri-

Tadad umniSvneloa. vinaidan saqarTvelos sasamarTlo

mxolod saqarTvelos Sidasaxelmwifoebrivi normatiuli

aqtis (mag., kanoni) gamoyenebiT miiRebda iseT gadawyveti-

lebas, romelic man miiRo kanonisa da evropuli konvenciis

gamoyenebiT, ar SeiZleba CaiTvalos, rom evropuli konven-

ciis gamoyenebam moaxdina mniSvnelovani, an saerTod raime,

gavlena sasamarTlos yvela gadawyvetilebaze. 

12. rac Seexeba konvenciis gamoyenebis formas, saqar-

Tvelos sasamarTloebi yvelaze xSirad evropul konvenci-

as iyeneben rogorc Sidasaxelmwifoebrivi normatiuli aq-

tis (aqtebis) ganmartebis saSualebas. praqtikaSi aRmoCeni-
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lia erTi SemTxveva, rodesac sasamarTlom konvencia gamo-

iyena rogorc sasamarTlo saqmis gadawyvetis erTaderTi

samarTlebrivi safuZveli.

13. im sasamarTlo gadawyvetilebaTa umravlesobaSi,

romlebSic gamoyenebulia evropuli konvencia, sasamar-

Tloebi TavianTi iniciativiT iyeneben mas (da evropuli sa-

samarTlos precedentul samarTals). sasamarTloTa aseTi

aqtiuri roli, gansakuTrebiT samoqalaqo/administraci-

ul saqmeebTan dakavSirebiT, udavod, dadebiT tendenciad

unda CaiTvalos.

rac Seexeba saqmeebs, romlebSic evropuli konvencia

sasamarTlom gamoiyena procesis mxaris iniciativiT, sa-

qarTvelos sasamarTlo praqtikaSi aRmoCenilia ramdenime

aseTi saqme. am saqmeebSi procesis mxarem Tavisi poziciis

dasasabuTeblad moiSvelia evropuli konvencia, sasamar-

Tlom ki gadawyvetilebis misaRebad gamoiyena evropuli

konvenciis Sesabamisi muxlebi (zogierT SemTxvevaSi, evro-

puli sasamarTlos precedentuli samarTali).

samwuxarod, saqarTvelos sasamarTlo praqtikaSi aR-

moCenilia ori SemTxveva, rodesac procesis mxarem Tavisi

poziciis dasasabuTeblad moiSvelia evropuli konvencia,

magram sasamarTlom Tavis gadawyvetilebaSi arc ki moixse-

nia igi.

14. saqarTvelos sasamarTloTa im gadawyvetilebebis

analizis Sedegad, romlebSic gamoyenebulia adamianis uf-

lebaTa evropuli konvencia, SeiZleba gakeTdes daskvna,

rom mdgomareoba evropuli konvenciisa da evropuli sasa-

marTlos precedentuli samarTliT saqarTvelos sasamar-

Tlo gadawyvetilebaTa dasabuTebis TvalsazrisiT jerje-

robiT aradamakmayofilebelia. am saqmeebis umravlesobaSi

sasamarTlo gadawyvetilebebi arasakmarisad detalurad

aris dasabuTebuli evropul konvenciasTan dakavSirebiT. 

miuxedavad amisa, praqtikis Seswavlam gamoavlina ram-

denime SemTxveva, rodesac sasamarTlom sakmarisad deta-

lurad imsjela procesis mxaris mier evropul konvenciaze

dafuZnebul argumentebze. am saqmeebSi sasamarTlom gaaa-

naliza saqme procesis mxaris mier konvenciaze dafuZnebu-

li argumentebis safuZvelze da daasabuTa sasamarTlos

pozicia am argumentebis mixedviT. 
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15. saqarTvelos saerTo sasamarTloebis im gadawyve-

tilebebis analizma, romlebSic gamoyenebulia evropuli

konvencia, cxadyo, rom sasamarTloebi iyeneben evropuli

konvenciis araoficialur teqstebs, rasac, savaraudod,

nawilobriv ganapirobebs konvenciis qarTulenovan ofici-

alur teqstSi arsebuli rigi xarvezebisa.

16. saqarTvelos sakonstitucio sasamarTlom araer-

Txel gamoiyena saerTaSoriso aqtebi Tavis praqtikaSi. igi

iyenebs sxvadasxva saxisa da iuridiuli bunebis saerTaSo-

riso aqtebs. saqarTvelos sakonstitucio sasamarTlom

adamianis uflebaTa saerTaSoriso xelSekrulebebi gamoi-

yena daaxloebiT 10 SemTxvevaSi (am saerTaSoriso xelSek-

rulebebSi ar Sedis adamianis uflebaTa evropuli konven-

cia). saqarTvelos sakonstitucio sasamarTlo aseve iye-

nebs sarekomendacio xasiaTis saerTaSoriso aqtebs. sasa-

marTlo praqtikaSi aRmoCenilia aseTi aqtebis gamoyene-

bis 7 SemTxveva. 

uSualod adamianis uflebaTa evropuli konvenciis ga-

moyenebasTan dakavSirebiT aRsaniSnavia, rom nel-nela

mkvidrdeba adamianis uflebaTa evropuli konvenciis gamo-

yenebis praqtika saqarTvelos sakonstitucio sasamar-

TloSi. sasamarTlo praqtikis Seswavlis Sedegad aRmoCeni-

lia evropuli konvenciis gamoyenebis 7 SemTxveva. Tu wle-

bis mixedviT gaanalizdeba evropuli konvenciis gamoyene-

bis praqtika, ikveTeba konvenciis gamoyenebis precedente-

bis zrdis tendencia. 

rac Seexeba saerTaSoriso aqtebis, maT Soris adamianis

uflebaTa evropuli konvenciis, gavlenas sakonstitucio

sasamarTlos gadawyvetilebebze, SeiZleba gakeTdes das-

kvna, rom maTi gavlena jerjerobiT ar aris arsebiTi, rad-

gan umravles SemTxvevaSi sasamarTlo mainc miiRebda ga-

dawyvetilebas, romc ar gamoeyenebina saerTaSoriso aqti

(aqtebi). 

adamianis uflebaTa saerTaSoriso xelSekrulebebis,

maT Soris adamianis uflebaTa evropuli konvenciis, ga-

moyenebis iniciativasTan dakavSirebiT aRsaniSnavia: sa-

qarTvelos sakonstitucio sasamarTlos im gadawyveti-

lebaTa analizma, romlebSic gamoyenebulia adamianis uf-

lebaTa saerTaSoriso xelSekrulebebi, maT Soris evro-

puli konvencia, cxadyo, rom sasamarTlo sakmaod xSirad
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Tavisi iniciativiT iyenebs evropul konvencias sasamar-

Tlo gadawyvetilebis misaRebad. sasamarTlos aseTi

praqtika misasalmebelia da igi kidev ufro unda ganvi-

Tardes. sakonstitucio sasamarTlo aseve iyenebs adamia-

nis uflebaTa saerTaSoriso xelSekrulebebs procesis

mxaris iniciativiT. 

rac Seexeba sakonstitucio sasamarTlos gadawyveti-

lebebis dasabuTebas saerTaSoriso aqtebiT, sasamarTlo

praqtika saWiroebs Semdgom ganviTarebas. sakonstitucio

sasamarTlos praqtikam cxadyo, rom im saqmeebis umravle-

sobaSi, romlebSic gamoyenebulia adamianis uflebaTa saer-

TaSoriso aqtebi, sasamarTlo gadawyvetilebebi arasakma-

risad detalurad aris dasabuTebuli am aqtebTan dakavSi-

rebiT. miuxedavad imisa, rom saqarTvelos sakonstitucio

sasamarTlos praqtika saWiroebs Semdgom ganviTarebas sa-

erTaSoriso xelSekrulebebis safuZvelze sasamarTlo ga-

dawyvetilebaTa dasabuTebis TvalsazrisiT, praqtikaSi aR-

moCenilia SemTxvevebi, rodesac sasamarTlom sakmarisad

detalurad daasabuTa Tavisi gadawyvetilebebi adamianis

uflebaTa saerTaSoriso xelSekrulebebTan dakavSirebiT. 

17. erovnul sasamarTloebs eniWebaT umniSvnelovane-

si roli adamianis uflebaTa evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebaSi. erovnulma sasamar-

Tloebma unda gamoiyenon ara mxolod adamianis uflebaTa

evropuli konvencia, aramed adamianis uflebaTa evropuli

sasamarTlos precedentuli samarTali. 

18. evropuli saxelmwifoebis sasamarTloebis umrav-

lesoba, adamianis uflebaTa evropul konvenciasTan er-

Tad, regularulad iyenebs adamianis uflebaTa evropuli

sasamarTlos precedentul samarTals. evropuli sasamar-

Tlos im gadawyvetilebaTa gamoyeneba erovnuli sasamar-

Tloebis mier, romlebic exeba konvenciis sxva monawile sa-

xelmwifoebs, gamomdinareobs ara konvenciiT gaTvaliswi-

nebuli saxelmwifos valdebulebidan, aramed ganpirobebu-

lia pragmatuli mosazrebiT. 

ZiriTadi motivi, romelic ganapirobebs evropuli sa-

samarTlos gadawyvetilebaTa gamoyenebas erovnuli sasa-

marTloebis mier, aris is, rom evropuli sasamarTlos pre-

cedentuli samarTali axdens adamianis uflebaTa evropu-
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li konvenciis debulebaTa avtoritetul ganmartebas (in-

terpretacias). 

miuxedavad imisa, rom adamianis uflebaTa evropuli

sasamarTlo iRebs gadawyvetilebas konkretul saqmeze, is

aseTi gadawyvetilebis (precedentis) meSveobiT ganmartavs

konvenciiT gaTvaliswinebul uflebaTa Ada TavisuflebaTa

ASinaarss. konkretuli gadawyvetilebis miRebiT sasamar-

Tlo adgens standarts, romlis mniSvneloba scildeba kon-

kretul sasamarTlo saqmes.

erovnuli sasamarTloebi aTviTcnobiereben, rom evro-

puli sasamarTlos praqtikis, misi precedentuli samarTlis

gaanalizebis gareSe Zalze rTulia konvenciiT gaTvaliswine-

bul uflebaTa Sinaarsis dadgena da, Sesabamisad, konvenciis

debulebaTa swori gamoyeneba. konvenciaSi Camoyalibebuli

mravali norma Zalze zogadad aris formulirebuli. evropu-

li sasamarTlos precedentebiT zustdeba ama Tu im uflebis

Sinaarsi da farglebi, rac SesaZleblobas aZlevs erovnul sa-

samarTlos, sworad ganmartos es uflebebi da Tavisuflebebi.

imis gaTvaliswinebiT, rom evropuli sasamarTlos

precedentuli samarTali azustebs konvenciis debuleba-

Ta Sinaarssa da farglebs, iseve rogorc gamoyenebis sfe-

ros, evropul saxelmwifoTa erovnuli sasamarTloebi ar

ganixilaven adamianis uflebaTa evropul konvencias evro-

puli sasamarTlos precedentuli samarTlis gareSe, rad-

gan konvenciis standartebi gamoixateba evropuli sasamar-

Tlos precedentul samarTalSi. 

evropuli konvenciis adamianis uflebaTa standarte-

bi ar ganisazRvreba mxolod konvenciis teqstiT. isini dad-

genilia rogorc konvenciis teqstiT, ise mis safuZvelze

miRebuli precedentuli samarTliT. sxva sityvebiT, evro-

puli konvenciis adamianis uflebaTa standartebSi moiaz-

reba ara mxolod Tavad konvenciis teqstiT gaTvaliswine-

buli standartebi, aramed aseve evropuli sasamarTlos

precedentebiT Camoyalibebuli standartebi. erovnulma

sasamarTloebma evropuli konvencia unda ganmartos da ga-

moiyenos im mniSvnelobiT, romelic mas mianiWa adamianis

uflebaTa evropulma sasamarTlom.

evropuli sasamarTlos precedentuli samarTlis

gamoyeneba erovnuli sasamarTloebis mier ganpirobebu-

lia aseve imiT, rom igi aZlevs erovnul sasamarTloebs im

gadawyvetilebis ganWvretis SesaZleblobas, romelsac
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savaraudod miiRebs evropuli sasamarTlo am saxelmwi-

fos winaaRmdeg evropul sasamarTloSi ganacxadebis Se-

tanis SemTxvevaSi. Tu erovnulma sasamarTlom ar gaiTva-

liswina evropuli sasamarTlos mier adre miRebuli ga-

dawyvetilebebi analogiur saqmeebTan dakavSirebiT,

romlebSic evropulma sasamarTlom daadgina konvenciis

darRveva, savaraudoa, rom am saxelmwifos winaaRmdeg

sarCelis Setanis SemTxvevaSi evropuli sasamarTlo ima-

ves daadgens. 

imis gamo, rom adamianis uflebaTa evropuli sasamar-

Tlos precedentuli samarTali ganixileba konvenciis de-

bulebaTa avtoritetul ganmartebad, erovnuli sasamar-

TloebisaTvis ara mxolod mizanSewonili, aramed aucile-

belicaa, konvenciasTan erTad, evropuli sasamarTlos

precedentuli samarTlis gamoyeneba.

19. advokatebs eniWebaT mniSvnelovani roli erovnuli

sasamarTloebis mier adamianis uflebaTa evropuli sasa-

marTlos precedentuli samarTlis gamoyenebaSi da, Sesaba-

misad, adamianis uflebaTa dacvaSi evropuli standarte-

biT.

erovnuli sasamarTloebis winaSe advokatebma unda

moiSvelion ara mxolod evropuli konvenciis teqsti, ara-

med evropuli sasamarTlos precedentuli samarTali. ad-

vokatis argumentebi bevrad ufro damajerebeli iqneba,

Tu igi daeyrdnoba evropuli sasamarTlos precedentebs,

daasabuTebs, rom konvenciiT gaTvaliswinebuli ufleba

ise unda ganimartos, rogorc es gaakeTa evropulma sasa-

marTlom, rac, Tavis mxriv, xels Seuwyobs erovnuli sasa-

marTlos darwmunebas advokatis poziciis marTebuloba-

Si. Tu advokati mxolod konvenciis teqsts daeyrdno da

ar miuTiTa evropuli sasamarTlos konkretul preceden-

tze imis dasturad, rogor ganmarta da gadawyvita evro-

pulma sasamarTlom msgavsi saqme, advokatis mier konven-

ciis moSveliebis efeqti SezRuduli iqneba da, Sesabami-

sad, mcire iqneba sasamarTlos mier advokatis poziciis

gaziarebis albaTobac.

20. adamianis uflebaTa evropuli sasamarTlos prece-

dentuli samarTali unda iqnes gamoyenebuli ara mxolod

sasamarTlo saqmeTa ganxilvisas, aramed aseve samarTalSe-
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moqmedebiT procesSi. evropuli sasamarTlos preceden-

tul samarTals SeuZlia mniSvnelovani gavlenis moxdena

ara mxolod erovnuli sasamarTloebis praqtikaze, aramed

saxelmwifos kanonmdeblobaze. mas SeuZlia didi wvlili

Seitanos erovnuli kanonmdeblobis daxvewaSi. 

Tu saxelmwifo uzrunvelyofs qveynis kanonmdeblo-

bis Sesabamisobas adamianis uflebaTa evropuli sasamar-

Tlos precedentul samarTalTan, mcire iqneba evropuli

konvenciis darRvevis riski qveynis normatiuli aqtis ev-

ropul standartebTan Seusabamobis gamo. Tu saxelmwifo

moqmed normatiul aqtSi an normatiuli aqtis proeqtSi aR-

moaCens imave normas, romelic evropulma sasamarTlom Ta-

vis adrindel precedentSi ukve miiCnia konvenciis darRve-

vad, am saxelmwifom unda moaxdinos Tavisi kanonmdeblobis

koreqtireba, rac uzrunvelyofs aseTi normatiuli aqtis

(an misi proeqtis) Sesabamisobas evropul standartebTan.

Tu saxelmwifo moaxdens Tavisi kanonmdeblobis koreqti-

rebas, aRar iarsebebs konvenciiT gaTvaliswinebuli ufle-

bis darRvevis normatiuli safuZveli. 

amitom mniSvnelovania, rom rogorc moqmedi normati-

uli aqtebi, ise maTi proeqtebi Semowmdes evropuli sasa-

marTlos precedentul samarTalTan Sesabamisobis Tval-

sazrisiT. sakanonmdeblo xelisuflebas gansakuTrebuli

roli eniWeba adamianis uflebaTa evropuli sasamarTlos

precedentul samarTalTan qveynis kanonmdeblobis Sesaba-

misobis uzrunvelyofaSi. 

amdenad, evropuli sasamarTlos precedentuli samar-

Tlis gamoyeneba saSualebas miscems qveyanas, Seafasos Ta-

visi kanonmdebloba da praqtika adamianis uflebaTa evro-

pul standartebTan Sesabamisobis TvalsazrisiT da moax-

dinos kanonmdeblobisa da praqtikis koreqtireba, rac

xels Seuwyobs zogadad am sferoSi saqarTvelos kanon-

mdeblobisa da praqtikis daxvewas.

21. erovnul sasamarTloebs mniSvnelovani roli eniWe-

baT evropuli sasamarTlos precedentuli samarTlis ga-

moyenebiT saxelmwifos kanonmdeblobaSi arsebuli samar-

Tlebrivi xarvezis gamosworebaSi. konkretuli saqmis gan-

xilvisas erovnulma sasamarTlom SeiZleba aRmoaCinos,

rom sadavo sakiTxi ar aris, an mxolod nawilobriv aris mo-

wesrigebuli qveynis Sidasaxelmwifoebrivi normatiuli
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aqtiT (magaliTad, kanoniT). aseT SemTxvevaSi erovnulma

sasamarTlom SeiZleba gamoiyenos evropuli sasamarTlos

precedentuli samarTali da mis mixedviT gadawyvitos saq-

me. kanonmdeblobaSi arsebuli samarTlebrivi xarvezebis

gamosasworeblad precedentuli samarTlis gamoyeneba

aseve Seuwyobs xels qveyanaSi adamianis uflebaTa maregu-

lirebeli kanonmdeblobisa da sasamarTlo praqtikis dax-

vewas.

22. rac Seexeba uSualod saqarTvelos sasamarTloebis

praqtikas adamianis uflebaTa evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebasTan dakavSirebiT, aRsa-

niSnavia Semdegi:

saqarTvelos sasamarTloebis saqmianobis Seswavlam

daadastura, rom praqtikaSi ukve aris saerTo sasamarTlo-

ebis mier adamianis uflebaTa evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebis ramdenime SemTxveva. sa-

qarTvelos sasamarTloebis praqtikis mokle mimoxilvamac

ki cxadyo, rom saqarTveloSi nel-nela icvleba iuriste-

bis, maT Soris mosamarTleebis, Sexeduleba adamianis uf-

lebaTa evropuli sasamarTlos precedentuli samarTlis

rolis Sesaxeb. 

Tu erT-erT pirvel sasamarTlo saqmeSi, romelSic

warmoiSva adamianis uflebaTa evropuli sasamarTlos pre-

cedentuli samarTlis gamoyenebis sakiTxi, saqarTvelos

sasamarTlom ver gaaTviTcnobiera evropuli sasamarTlos

precedentuli samarTlis roli, saqarTvelos sasamar-

Tloebis momdevno gadawyvetilebaTa analizi cxadyofs,

rom nel-nela mkvidrdeba adamianis uflebaTa evropuli sa-

samarTlos precedentuli samarTlis swori gamoyenebis sa-

samarTlo praqtika. saqarTvelos sasamarTloebSi Tanda-

TanobiT fexs ikidebs precedentuli samarTlis safuZvel-

ze ama Tu im uflebis ganmartebisa da sasamarTlo saqmis ga-

dawyvetis praqtika. 

erT-erT gadawyvetilebaSi, romelSic gamoyenebul iq-

na adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTali, Tbilisis saolqo sasamarTlom pirdapir

aRniSna, rom evropuli sasamarTlos precedentebiT dad-

genili standartebi avsebs da azustebs evropuli konven-

ciiT gaTvaliswinebuli normebis Sinaarss. amiT saolqo sa-

samarTlom daadastura, evropul konvenciasTan erTad,

334



adamianis uflebaTa evropuli sasamarTlos precedentuli

samarTlis gamoyenebis aucilebloba sasamarTlo saqmeTa

ganxilvisas.

marTalia, nel-nela mkvidrdeba adamianis uflebaTa

evropuli sasamarTlos precedentuli samarTlis gamoye-

nebis praqtika, rac udavod dadebiTi movlenaa, saqarTve-

los sasamarTloebis praqtikis mimoxilva adasturebs, rom

saqarTvelos yvela sasamarTlos jer ar gauTviTcnobiere-

bia adamianis uflebaTa evropul konvenciasTan erTad ev-

ropuli sasamarTlos precedentuli samarTlis gamoyene-

bis aucilebloba. erT-erTi mimoxiluli saqmis analizis

Sedegad SeiZleba gakeTdes daskvna, rom, marTalia, sasamar-

Tlom gamoiyena adamianis uflebaTa evropuli konvencia,

magram imis gamo, rom man ar gamoiyena evropuli sasamar-

Tlos precedentuli samarTali, evropuli konvencia sa-

qarTvelos sasamarTlom ar ganmarta im mniSvnelobiT, ra

mniSvnelobiTac igi ganmarta adamianis uflebaTa evro-

pulma sasamarTlom. 

rac Seexeba saqarTvelos sasamarTloebis mier evro-

puli sasamarTlos gadawyvetilebaTa gamoyenebis formas,

aRsaniSnavia Semdegi: sakmarisi ar aris, rom erovnulma sa-

samarTlom Tavis gadawyvetilebaSi miuTiTos mis mier ga-

moyenebuli precedentis mxolod saxelwodebaze. aucile-

belia, erovnulma sasamarTlom Tavis gadawyvetilebaSi

gaaanalizos gamoyenebuli precedenti, daasabuTos, Tu

ratom iyenebs erovnuli sasamarTlo am precedents da, sa-

Wiroebis SemTxvevaSi, moaxdinos precedentis im nawilis

citireba, romelic uSualod exeba erovnuli sasamar-

Tlos winaSe gansaxilvel sadavo sakiTxs. erovnuli sasa-

marTlos gadawyvetileba bevrad ufro damajerebeli iq-

neba, Tu is konkretulad miuTiTebs evropuli sasamar-

Tlos precedentze, romelmac ganapiroba uflebis aseTi

ganmarteba da sasamarTlos mier aseTi gadawyvetilebis

miReba.

zogadad aRsaniSnavia, adamianis uflebaTa evropuli

sasamarTlos precedentuli samarTali ZiriTadad gamoi-

yeneba saqarTvelos uzenaes sasamarTlosa da Tbilisis sa-

olqo sasamarTloSi, Tumca sayuradReboa, rom aRmoCeni-

lia pirveli instanciis erTi gadawyvetileba, romelmac

aseve gamoiyena evropuli sasamarTlos precedentuli sa-

marTali. 
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rac Seexeba saqarTvelos sakonstitucio sasamarTlos

mier adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebas, SeiZleba gakeTdes daskvna,

rom sakonstitucio sasamarTloSi jerjerobiT ar aris dam-

kvidrebuli adamianis uflebaTa evropuli sasamarTlos

precedentuli samarTlis gamoyenebis praqtika. miuxedavad

amisa, 2003 wels sakonstitucio sasamarTlom ukve orjer ga-

moiyena adamianis uflebaTa evropuli sasamarTlos prece-

dentebi, romlebiTac daasabuTa Tavisi pozicia. am prece-

dentebma safuZveli Cauyara saqarTvelos sakonstitucio

sasamarTlos praqtikas, adamianis uflebaTa evropuli sasa-

marTlos precedentuli samarTlis gamoyenebis Tvalsazri-

siT. sakonstitucio sasamarTlos gansakuTrebuli rolis

gaTvaliswinebiT konstituciur marTlmsajulebaSi, SeiZ-

leba gamoiTqvas varaudi, rom nel-nela damkvidrdeba evro-

puli sasamarTlos precedentuli samarTlis gamoyenebis

praqtika saqarTvelos sakonstitucio sasamarTloSi. 

23. miuxedavad imisa, rom adamianis uflebaTa evropu-

li konvencia gaxda saqarTvelos kanonmdeblobis nawili,

anu Sidasaxelmwifoebrivi samarTlis wyaro, adamianis uf-

lebaTa evropuli konvencia sasamarTloebma unda ganmar-

ton im principebis safuZvelze, romlebic Camoyalibda ro-

gorc zogadad saerTaSoriso samarTliT, ise adamianis uf-

lebaTa evropuli sasamarTlos mier. winaaRmdeg SemTxveva-

Si saqarTvelos sasamarTloebma SeiZleba ufro SezRudvi-

Tad ganmarton evropuli konvencia da misi oqmebi, ris ga-

moc fizikuri da iuridiuli pirebi srulad ver isargeble-

ben evropuli konvenciiT maTTvis miniWebuli uflebebiT.

saerTaSoriso samarTliT dadgenili ganmartebis zo-

gad principebs Soris gansakuTrebiT mniSvnelovania konven-

ciis ganmarteba misi obieqtisa da miznis gaTvaliswinebiT.

rac Seexeba evropuli sasamarTlos mier Camoyalibebul gan-

martebis principebs, saqarTvelos sasamarTloebma unda ga-

iTvaliswinon iseTi principebi, rogorebicaa: konvenciis

debulebaTa evoluciuri (dinamikuri) ganmarteba, avtono-

miuri ganmarteba, efeqtiani ganmarteba, proporciuloba,

iseve rogorc Tavisufali Sefasebis farglebis doqtrina. 

saqarTvelos sasamarTloebma aseve unda miiRon mxed-

velobaSi ganmartebis is principebi, romlebic Camoyalib-

da evropul saxelmwifoTa sasamarTlo praqtikaSi. am prin-
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cipebs Soris gansakuTrebiT sayuradReboa `ganmartebisa~

da Sesabamisobis prezumfciis principebi. 

rac Seexeba erovnuli sasamarTloebis mier evropuli

konvenciis swori ganmartebis praqtikis damkvidrebis meqa-

nizms, SeiZleba gamoiTqvas ramdenime winadadeba am Tval-

sazrisiT. sxvadasxva winadadebas Soris, romlebic SeiZle-

ba arsebobs am sakiTxTan dakavSirebiT, gansakuTrebiT mniS-

vnelovania: saerTaSoriso aqtebis, maT Soris adamianis uf-

lebaTa evropuli konvenciis, debulebaTa ganmartebis

praqtikis srulyofis Sesaxeb rekomendaciis miReba, aRmas-

rulebeli xelisuflebisagan sakonsultacio daskvnis mi-

Reba da evropuli konvenciis sakiTxebze Camoyalibeba ise-

Ti sakonsultacio jgufisa, romelic uflebamosili iqne-

ba, gasces sakonsultacio daskvnebi konkretul sasamar-

Tlo davasTan dakavSirebiT evropuli konvenciisa da ev-

ropuli sasamarTlos precedentuli samarTlis Sesaxeb. 

24. evropis saxelmwifoebis umravlesobaSi kanonmdeb-

lobiT an sasamarTlo praqtikiT dadgenilia qveynis kon-

stituciis ganmartebis aucilebloba adamianis uflebaTa

evropuli konvenciisa da evropuli sasamarTlos prece-

dentuli samarTlis mixedviT. 

saqarTvelos sasamarTloebma unda ganmarton saqar-

Tvelos konstituciis debulebebi evropuli konvenciisa

da evropuli sasamarTlos precedentuli samarTlis mi-

xedviT. maTi gamoyenebiT sasamarTloebi Tavs aaridebs

konstituciis iseT ganmartebas, romelic adamianis ufle-

bebs uzrunvelyofs ufro dabali standartiT, vidre es

gaTvaliswinebulia konvenciiT. saqarTvelos sasamarTlom

evropuli konvencia da evropuli sasamarTlos preceden-

tuli samarTali SeiZleba gamoiyenos rogorc orientiri,

romelic daexmareba sasamarTlos swori gadawyvetilebis

miRebaSi. 

adamianis uflebaTa konstituciuri debulebebis gan-

marteba evropuli konvenciisa da evropuli sasamarTlos

precedentuli samarTlis mixedviT gansakuTrebiT mniSvne-

lovania saqarTvelos sakonstitucio sasamarTlosaTvis.

25. saqarTvelos sasamarTloebis praqtikam cxadyo,

rom ZiriTadad ori saxis mizezi abrkolebs adamianis uf-

lebaTa evropuli konvenciisa da evropuli sasamarTlos
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precedentuli samarTlis gamoyenebas sasamarTlo saqmeTa

ganxilvisas – sainformacio da fsiqologiuri. 

araefeqtiani sainformacio (saganmanaTleblo) siste-

ma mniSvnelovnad abrkolebs adamianis uflebaTa evropuli

konvenciis gamoyenebas sasamarTloebis mier. Tu mosamar-

Tlesa da procesis mxareebs ara aqvT sakmarisi codna evro-

puli konvenciis Sesaxeb, isini ar gamoiyeneben mas. 

evropuli konvenciis gamoyenebis praqtikis damkvid-

rebisaTvis unda gatardes kompleqsuri saswavlo (saganma-

naTleblo) RonisZiebebi rogorc saqarTvelos umaRlesi

saswavleblebis, ise iuridiuli profesiebis warmomadge-

nelTa saswavlo programebis gaumjobesebis Tvalsazri-

siT. 

saerTaSoriso samarTlis kursis garda, umaRlesi sas-

wavleblebis iuridiuli ganxris fakultetebze unda iqnes

SemoRebuli adamianis uflebaTa saerTaSoriso samarTlis

kursi, romlis msmenelebi Seiswavlian adamianis uflebaTa

dacvis rogorc universalur, ise regionul sistemebs. iu-

ridiuli ganxris fakultetebma aseve unda ganixilon spec-

kursis SemoRebis sakiTxi adamianis uflebaTa dacvis evro-

pul sistemaze. aseTi saswavlo programa unda moicavdes

rogorc konvenciiT daculi uflebebisa da evropuli sasa-

marTlos funqcionirebis sakiTxebis, ise konvenciis gamo-

yenebis pirobebisa da misi ganmartebis principebis Seswav-

las. 

mizanSewonilia saqarTvelos umaRlesi saswavleble-

bis erTiani sabaziso programis SemuSaveba adamianis ufle-

baTa saerTaSoriso samarTalSi. aseTi erTiani programa

daexmareba profesor-maswavleblebs leqciebis kursebis

SemuSavebaSi. rac Seexeba swavlis meTodologias, saswavlo

programa ise unda SemuSavdes, rom msmenelma SeiZinos ara

mxolod Teoriuli codna, aramed aseve gamoimuSaos saer-

TaSoriso xelSekrulebaTa gamoyenebis praqtikuli Cveve-

bi. saswavlo programam unda daanaxvos studentebs, rom

adamianis uflebaTa saerTaSoriso samarTali (iseve ro-

gorc zogadad saerTaSoriso samarTali) samarTlis dar-

gia, romelic mniSvnelovan gavlenas moaxdens maT praqti-

kul saqmianobaze. 

mosamarTleebis, maTi TanaSemweebisa da advokatebis

sakvalifikacio sagamocdo (testirebis) programebi saWi-

roebs gaumjobesebas. am programebma unda gaiTvaliswinon
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rogorc Teoriuli, ise praqtikuli sakiTxebi. sagamocdo

(testirebis) programebSi ama Tu im sakiTxis gaTvaliswine-

ba unda ganapirobos iman, gamoadgebaT Tu ara maT am sakiT-

xebis codna praqtikul saqmianobaSi. aqedan gamomdinare,

unda gadaisinjos sagamocdo (testirebis) programebi. 

mosamarTleebisaTvis, mosamarTleTa TanaSemweebis,

advokatebisa da am sferoSi momuSave sxva pirebisaTvis pe-

riodulad unda Catardes saswavlo kursebi adamianis uf-

lebaTa evropuli konvenciisa da evropuli sasamarTlos

precedentuli samarTlis sakiTxebTan dakavSirebiT. am

kursebze xsenebuli pirebi, garda imisa, rom maT miecemaT

evropuli konvenciis ukeT Seswavlis SesaZlebloba, gaec-

nobian evropuli sasamarTlos precedentuli samarTlis

uaxles tendenciebs.

marTalia, didi mniSvneloba eniWeba saswavlo kursebis

Catarebas adamianis uflebaTa sakiTxebze momuSave specia-

listebisaTvis, mxedvelobidan ar unda iqnes gamorCenili

im pedagogiuri kadrebis saTanadod momzadebis aucileb-

loba, romlebmac unda waiyvanon saswavlo kursebi adamia-

nis uflebaTa saerTaSoriso samarTalSi, maT Soris adamia-

nis uflebaTa evropuli konvenciis Sesaxeb. cxadia, Tu Ta-

vad pedagogebi ar arian jerovnad momzadebulni, Znelia

maTgan velodoT maRalkvalificirebuli kadrebis aR-

zrdas, romlebic SeZleben efeqtianad gamoiyenon evropu-

li konvencia da evropuli sasamarTlos precedentuli sa-

marTali TavianT praqtikaSi.

adamianis uflebaTa sakiTxebze momuSave pirebisaTvis

periodulad unda moewyos seminarebi da konferenciebi,

romlebzec isini gaecnobian evropul konvencias da evro-

puli sasamarTlos precedentul samarTals, gauziareben

erTmaneTs TavianT praqtikaSi wamoWril problemebs da er-

Toblivad Seecdebian problemaTa gadawyvetis gzebis Zie-

bas. 

26. adamianis uflebaTa evropuli konvenciisa da misi

oqmebis gavrcelebis mdgomareoba saqarTveloSi jer kidev

ar aris damakmayofilebeli. `saqarTvelos sakanonmdeblo

macneSi~ oficialurad gamoqveynda evropuli konvenciis

qarTulenovani teqsti. rac Seexeba evropuli konvenciis

oqmebs (me-4, me-6, me-7 da me-13), isini dRemde oficialurad

ar gamoqveynebula. miuxedavad amisa, evropuli konvenciisa
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da misi oqmebis teqstebi araoficialur gamocemaSi ukve

ramdenjerme gamoqveynda qarTul enaze. 

evropuli konvenciis qarTulenovan oficialur teq-

stTan dakavSirebiT aRsaniSnavia, rom igi Seicavs zogierT

uzustobas, ramac SeiZleba gamoiwvios konvenciis debule-

baTa araswori ganmarteba da gamoyeneba saqarTvelos sasa-

marTloebis mier. amitom aucilebelia, rom evropuli kon-

venciis qarTulenovan oficialur teqstSi Setanil iqnes

cvlilebebi, romlebic maqsimalurad zustad asaxaven ev-

ropuli konvenciis avTentur (inglisur da frangul) teq-

stebs. 

rac Seexeba evropuli sasamarTlos precedentuli sa-

marTlis gavrcelebis mdgomareobas saqarTveloSi, igi

nel-nela umjobesdeba, Tumca jer kidev aradamakmayofi-

lebelia. evropuli sasamarTlos precedentuli samarTa-

li sxvadasxva periodulobiT gamoicema rogorc saxelmwi-

fo, ise arasaxelmwifo (arasamTavrobo) organizaciebis mi-

er. saqarTvelos uzenaesi sasamarTlo periodulad gamos-

cems sainformacio masalas evropuli sasamarTlos prece-

dentul samarTalTan dakavSirebiT. gansakuTrebiT unda

aRiniSnos saqarTvelos sakonstitucio sasamarTlos wvli-

li evropuli sasamarTlos precedentuli samarTlis popu-

larizaciaSi, romelic 2000 wlidan moyolebuli regula-

rulad aqveynebs adamianis uflebaTa evropuli sasamar-

Tlos mniSvnelovan gadawyvetilebebs. 

evropuli konvencia da evropuli sasamarTlos prece-

dentuli samarTali xelmisawvdomi unda gaxdes yvelasaT-

vis, visac Sexeba aqvs adamianis uflebaTa dacvasTan, gansa-

kuTrebiT, mosamarTleebisa da advokatebisaTvis. dainte-

resebul mxareebs unda hqondeT SesaZlebloba, Tval-yuri

adevnon evropuli sasamarTlos precedentuli samarTlis

ganviTarebas, maT Soris evropuli konvenciisa da misi oq-

mebis debulebebis axlebur ganmartebas. 

evropuli sasamarTlos gadawyvetilebebi aseve SeiZ-

leba gavrceldes eleqtronuli saSualebebiT (interneti,

kompiuterul monacemTa baza). 

erovnul doneze evropuli konvenciisa da evropuli

sasamarTlos precedentuli samarTlis gavrcelebis gar-

da, mniSvnelovania, gamoices saxelmZRvanelo, romelSic

yuradReba gamaxvildeba evropuli konvenciiT dacul uf-

lebebsa da Tavisuflebebze, gaanalizdeba evropuli sasa-
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marTlos precedentuli samarTali konkretul uflebeb-

Tan dakavSirebiT, ganixileba evropuli sasamarTlos fun-

qcionirebis sakiTxebi da saqmeTa ganxilvis procedura.

xsenebuli saxelmZRvanelos garda, evropuli konvenciis

gamoyenebis praqtikis damkvidrebaSi mniSvnelovani wvli-

lis Setana SeuZlia komentarebis gamoqveynebas evropuli

konvenciiT gaTvaliswinebuli uflebebis Sesaxeb (mag.: Ta-

visuflebisa da usafrTxoebis ufleba; religiis Tavisuf-

leba; piradi da ojaxuri cxovrebis ufleba; samarTliani

sasamarTlo procesis ufleba; wamebis akrZalva). 

27. adamianis uflebaTa evropuli konvencia axdens gav-

lenas ara mxolod sasamarTlo, aramed sakanonmdeblo da

aRmasrulebeli xelisuflebis saqmianobaze. zogadad di-

dia adamianis uflebaTa evropuli konvenciisa da evropu-

li sasamarTlos precedentuli samarTlis gavlena saka-

nonmdeblo xelisuflebis saqmianobaze, radgan ZiriTadad

xelisuflebis es ganStoebaa pasuxismgebeli iseTi Sidasa-

xelmwifoebrivi normatiuli aqtebis miRebaze, romlebic

awesrigeben adamianis uflebaTa dacvas.

saqarTvelos sakanonmdeblo xelisuflebam unda uz-

runvelyos rogorc ukve moqmedi normatiuli aqtebis, ise

normatiuli aqtebis proeqtebis Sesabamisoba adamianis uf-

lebaTa evropul konvenciasa da evropuli sasamarTlos

precedentul samarTalTan. Sidasaxelmwifoebrivi norma-

tiuli aqtebis Semowmebam evropuli konvenciis standar-

tebTan Sesabamisobis TvalsazrisiT regularuli xasiaTi

unda miiRos. imis gaTvaliswinebiT, rom evropuli konven-

cia aRiarebulia `cocxal~ dokumentad, aucilebelia, sa-

qarTvelos sakanonmdeblo xelisuflebam uzrunvelyos Ta-

vis kompetenciaSi Semavali Sidasaxelmwifoebrivi normati-

uli aqtebis regularuli Semowmeba, raTa isini Seesabame-

bodnen konvenciiT gaTvaliswinebuli uflebebis axlebur

ganmartebas. Tu sakanonmdeblo xelisufleba uzrunvel-

yofs Sidasaxelmwifoebrivi normatiuli aqtebis Sesabami-

sobas adamianis uflebaTa evropul konvenciasa da evropu-

li sasamarTlos precedentul samarTalTan, adamianis uf-

lebaTa evropuli konvenciis darRveva SeiZleba gamoiwvios

konvenciis standartebTan SesabamisobaSi myofi Sidasaxel-

mwifoebrivi normatiuli aqtebis mxolod arasworma gamo-

yenebam.
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adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTlis gamoyenebiT sakanonmdeblo xelisufle-

bas aseve SeuZlia gamoasworos is samarTlebrivi xarvezebi,

romlebic arseboben qveynis kanonmdeblobaSi. es xarvezebi

SeiZleba gamovlindes ganviTarebadi precedentuli samar-

Tlis analizis Sedegad. 

28. adamianis uflebaTa evropuli konvencia da evro-

puli sasamarTlos precedentuli samarTali aseve axdens

gavlenas aRmasrulebeli xelisuflebis saqmianobaze. ker-

Zod, evropuli konvencia da evropuli sasamarTlos prece-

dentuli samarTali gavlenas axdens aRmasrulebeli xeli-

suflebis normatiul aqtebsa da administraciul praqti-

kaze. 

adamianis uflebaTa evropuli konvenciisa da evropu-

li sasamarTlos precedentuli samarTlis gavlena aRmas-

rulebeli xelisuflebis normatiul aqtebze imiT gamoixa-

teba, rom aRmasrulebelma xelisuflebam normatiuli aq-

tebis proeqtebis SemuSavebisas unda gaiTvaliswinos evro-

puli konvencia da evropuli sasamarTlos precedentuli

samarTali, raTa es normatiuli aqtebi Seesabamebodes ada-

mianis uflebaTa evropul standartebs. 

adamianis uflebaTa evropuli konvencia da evropuli

sasamarTlos precedentuli samarTali gavlenas axdens

ara mxolod aRmasrulebeli xelisuflebis normatiul aq-

tebze, aramed administraciul praqtikaze. vinaidan evro-

puli konvencia saqarTvelos kanonmdeblobis nawilia, ad-

ministraciulma organoebma unda ixelmZRvanelon evropu-

li konvenciis adamianis uflebaTa dacvis standartebiT. am

organoebma ar unda gamoscen iseTi administraciuli aqti,

romelic ewinaaRmdegeba evropuli konvenciis standar-

tebs. 

29. saqarTvelom Tavi unda Seikavos iseTi moqmedebisa-

gan, romelic daarRvevs adamianis uflebaTa evropul kon-

vencias. saerTaSoriso samarTlis mixedviT, saxelmwifos

nebismieri organos qmedebam SeiZleba gamoiwvios adamianis

uflebaTa evropuli konvenciis darRveva. adamianis ufle-

baTa evropuli konvenciis, iseve rogorc zogadad saerTa-

Soriso xelSekrulebis, darRveva SeiZleba gamoiwvios xe-

lisuflebis samive ganStoebis – sakanonmdeblo, aRmasru-
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lebeli da sasamarTlo xelisuflebis – qmedebam. adamianis

uflebaTa evropuli konvencia SeiZleba dairRves rogorc

centraluri, ise adgilobrivi xelisuflebis mier. 

miuxedavad imisa, rom yvela saxelmwifo organos ekis-

reba valdebuleba, ar daarRvios evropuli konvenciiT ga-

rantirebuli uflebebi, am sakiTxSi gansakuTrebuli roli

sasamarTlo xelisuflebas miuZRvis. sasamarTlo xelisuf-

lebam unda gamoasworos xelisuflebis sxva ganStoebis (sa-

kanonmdeblo da aRmasrulebeli) Secdoma, raSic daexmare-

ba evropuli konvencia da evropuli sasamarTlos prece-

dentuli samarTali.

dabolos, unda aRiniSnos, rom adamianis uflebaTa ev-

ropuli konvenciisa da evropuli sasamarTlos preceden-

tuli samarTlis gamoyeneba erovnuli sasamarTloebis mi-

er ar aris TviTmizani. evropuli konvenciisa da evropuli

sasamarTlos precedentuli samarTlis gamoyeneba iZleva

saqarTvelos kanonmdeblobisa da praqtikis daxvewis SesaZ-

leblobas adamianis uflebaTa efeqtiani dacvis uzrun-

velsayofad.
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APPLICATION OF THE EUROPEAN

CONVENTION ON HUMAN RIGHTS 

IN GEORGIA

Summary in English

1. The introduction considers the significance of carrying

out a study on the application of the European Convention on

Human Rights in Georgia. It emphasises the circumstances

which conditioned the study on the influence of the European

Convention on Human Rights on Georgian legislation and prac-

tice, in particular judicial practice.

Georgian legislation determines the status of international

treaties. They are recognised as part of Georgian legislation, as

a source of law from which rights and obligations may be

derived at the national level. Natural and legal persons may

protect their rights on the basis of international treaties, includ-

ing the European Convention. International treaties are granted

higher legal status than legal acts in Georgia (except for the

Constitution and the Constitutional Agreement).

Even though legislation established a solid basis for the

application of international treaties at the national level, their

application by state institutions, including courts, remains rare.

Therefore, on the basis of the experience of other

European states, the study analyses the reasons for the rare

application of the European Convention on Human Rights by

Georgian courts, examines the factors impeding the application

of the Convention by the courts and considers measures to be



taken to establish the practice of applying the European

Convention and the case-law of the European Court by

Georgian courts in a relatively short period of time.

The establishment of the practice of applying the European

Convention on Human Rights at the national level depends on

the will of the state, its legislative, executive and in particular,

judicial branches. The Convention may have an influence on

legislation and practice of the state and strengthen the system

of human rights protection in Georgia. To have such an influ-

ence the measures aimed at establishing the practice of apply-

ing the European Convention are to be taken in the state. 

The application of the European Convention by state insti-

tutions and in particular, the courts is a means of improving

human rights protection. If state institutions do not apply the

European Convention, the Convention in itself will not influence

the protection of human rights. Therefore, it will not contribute

positively to the improvement of human rights protection. 

What rights are protected under the European Convention

on Human Rights (ECHR)? How does the European Court of

Human Rights operate? What is the legal status of the ECHR

in the Georgian legal system? What influence does the

Convention have on legislation and practice? Why should

Georgian courts and administrative bodies apply the European

Convention and the case-law of the European Court? How can

the European Convention improve Georgian legislation and

practice and most importantly, how may the European

Convention strengthen the human rights situation in Georgia? –

These are the main questions which are discussed in the study.

While the purpose of this study is to examine the influence

of the European Convention on Human Rights on Georgian leg-

islation and practice, the study does not exclude an analysis of

other international treaties on human rights. It also examines the

issues relating to other international human rights treaties. This

is inevitable because of the similarities between the provisions

of these international treaties and those of the European

Convention. Taking into consideration these similarities and the

fact that the legal status of the European Convention in Georgia

is not different from that of other international treaties, many of

the opinions, critical remarks or conclusions expressed with

regard to the application of the European Convention, are equal-

ly applicable to other international treaties. 
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2. Chapter 1 is primarily of a descriptive nature. It examines

the rights defined in the European Convention, the operation of

the system of the European Court and the restrictions which may

be legitimately applied by the state with respect to these rights.

After a short historical overview of the European

Convention on Human Rights consideration is made of the

rights and freedoms provided in the European Convention on

Human Rights and its protocols. The issues relating to the oper-

ation of the European Court of Human Rights, inter alia, the

procedure for the examination of applications and the admissi-

bility conditions of applications are dealt with. 

The Chapter considers several aspects relating to the oper-

ation of the European Convention. Namely, the following issues

deriving from Article 1 are dealt with: a) the application of the

Convention to “everyone”; b) the territorial application of the

Convention; and c) the obligation of the state to “provide” every-

one with the rights and freedoms of the Convention.

The study emphasises the legal nature of judgments of the

Court and the obligations stemming from them.

Chapter 1 also discusses the conditions for the legitimate

restriction of the rights provided in the European Convention.

Three conditions to be met by the state to legitimately restrict

human rights are examined in particular detail. 

3. Chapter 2 is devoted to the status of the European

Convention on Human Rights in the legal system of Georgia and

the preconditions for applying the Convention at the national level. 

Although the European Convention itself does not oblige

its states parties to recognise the Convention as part of their

national legislation, almost all these states recognise the

Convention as such. By now out of all parties to the Convention

only Ireland has not [yet] recognised the Convention as part of

its legislation.

States have recognised the Convention as part of their

national legislation in various forms. Some states determined

the status of the European Convention on Human Rights in

their legal system by legislation, while others did it by judicial

practice.

Like most parties to the European Convention, Georgia has

recognised the Convention as part of its legislation. In Georgia,

the rights and freedoms provided in the Convention may be
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derived for natural and legal persons. Any natural and legal per-

son may invoke the provisions of the European Convention

before the courts or administrative agencies and claim violations

of their rights on the basis of the Convention. 

The legal status of international treaties in the legislation

of Georgia is determined by several legal acts:

a) Under Article 6, para. 2 of the Constitution “International

treaty or agreement of Georgia, if it does not contradict the

Constitution of Georgia, the Constitutional Agreement, has supe-

rior legal force over domestic legal acts.“;

b) The Law on Normative Acts specifies Article 6 of the

Constitution with regard to the status of international treaty in

the Georgian legal system. Under Article 4 of the Law, an inter-

national treaty of Georgia is a legal act of Georgia;

c) The Law on International Treaties is of particular signif-

icance. Paragraph 1 of Article 6 of the Law states that “an inter-

national treaty of Georgia is an inseparable part of the Georgian

legislation".

Being recognised as part of legislation, an international

treaty of Georgia does not lose its link with international law.

An international treaty remains a source of international law. It

continues to operate at the international level and gives rise to

international obligations. Such an international treaty gives rise

to obligations not only at the international level as an interna-

tional treaty as such, but also at the national level as a legal

act of Georgia.

Chapter 2 also examines the preconditions for applying

international human rights treaties in general. Particular atten-

tion has been drawn to the “self-executing“ and “non-self-exe-

cuting“ norms of international treaties on human rights. 

As regards the European Convention on Human Rights

specifically, the judicial practice of the states parties makes it

clear that almost all these states recognise the norms of the

Convention as “self-executing“ and national courts apply them

as a legal basis for judicial decisions. 

Chapter 2 deals in particular detail with the legal status of

the European Convention on Human Rights in the legislation of

states. After an overview of the legal status of the European

Convention in countrys’ legislation, the study analyses the sta-

tus of the Convention in the Georgian legal system.

Georgian legislation clearly determines the legal status of
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international treaties among its legal acts. International treaties

of Georgia, including the European Convention on Human

Rights are granted high legal status. They have higher legal

status than domestic legal acts, except for the Constitution and

the Constitutional Agreement.

Although legislation clearly determines the legal status of

international treaties among the legal acts of Georgia, in prac-

tice the courts and administrative bodies may confront difficul-

ties relating to legal conflicts between an international treaty and

domestic legal acts. The prevention of a legal conflict relating

to an international treaty is particularly difficult. An international

treaty, although it becomes a legal act of the state, remains a

part of international law. Since the rules on the operation and

termination of international treaties are governed by both nation-

al law and international law, Georgian courts and administrative

bodies should meet the requirements set by both national law

and international law. 

The likelihood of a legal conflict between the Constitution

and the European Convention on Human Rights is small

because the standards of the European Convention were taken

into consideration at the time of drafting the Constitution.

However, it would not be correct to exclude a legal conflict

between the Constitution and the European Convention. A court

may find a conflict between the Constitution and the Convention

in examining a specific judicial case.

Under Georgian legislation if a general court in the exam-

ination of a specific case concludes that there is a sufficient

ground that the European Convention to be applied by the court

may be regarded as incompatible with the Constitution, it should

discontinue examining the case and apply to the Constitutional

Court which is competent to determine the constitutionality of

international treaties. The Constitutional Court in such a case

may determine that the European Convention is or is not com-

patible with the Constitution.

If the Constitutional Court finds that the European

Convention is compatible with the Constitution, the doubt of the

general court that the European Convention may be incompat-

ible with the Constitution will vanish and the general court will

be given an opportunity to renew the examination of the judi-

cial case concerned.

However, if the Constitutional Court establishes that the
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European Convention is unconstitutional, under para. 5 of Article

23 of the Law on the Constitutional Court, it is competent to

declare the European Convention or its specific provision void

for Georgia.

The Constitutional Court in making a decision on declar-

ing an international treaty void should take into consideration

international obligations of the state and should not make a

decision that violates international obligations. In declaring an

international treaty void, the Constitutional Court should take

into account the Vienna Convention of the Law of Treaties

(1969). The Vienna Convention recognises two forms of termi-

nation of international treaties – annulment and denouncement.

As the Vienna Convention does not recognise the possi-

bility of declaring an international treaty void due to its uncon-

stitutionality, Georgia may not invalidate the European

Convention for such a reason. As regards denouncement of an

international treaty, Georgia has the right to denounce the

European Convention, under the conditions provided in the

European Convention on Human Rights.

Despite the possibility of denouncement of the European

Convention, in practice it seems that the likelihood of applying

such a possibility is minimal, if not excluded. In case of the

establishment of unconstitutionality of the European Convention

by the Constitutional Court, it is impossible to avoid legal con-

flict between the Convention and the Constitution in the period

of time necessary for the denouncement of the Convention. 

Thus, as a result of the decision of the Constitutional

Court, Georgia will be unable to annul the European Convention

without a violation of the Convention. As regard the denounce-

ment of the European Convention, despite a legal possibility,

the likelihood of making such a decision is extremely small. 

Therefore, the resolution of a legal conflict between the

Georgian Constitution and the European Convention should not

be excluded by another way. The conflict between them may

be resolved not by declaring the European Convention void, but

by the modification of the relevant provision of the Constitution.

Furthermore, Georgian legislation does not exclude a modifica-

tion of the Constitution for the reasons originating from an inter-

national treaty.

As regards cases in which the court has no doubt that the

European Convention may be regarded as incompatible with the
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Constitution, but in the opinion of the court it is incompatible with

the Constitution, Georgian legislation solves this issue in the fol-

lowing way. If the court examining the judicial case considers that

an international treaty is not compatible with the Constitution, the

court decides the case in accordance with the Constitution. 

Therefore, it may be concluded that if the incompatibility

of an international treaty with the Constitution is obvious for the

general court, it should apply the norm prescribed by the

Constitution, i.e. the legal conflict between the Constitution and

an international treaty is resolved in favour of the Constitution.

Giving superiority to the Constitution in case of legal conflict

between the Constitution and an international treaty will presum-

ably cause a violation of the international treaty concerned.

As far as the legal conflict between domestic legal acts

and the European Convention on Human Rights is concerned,

many legal problems which may arise in case of a conflict

between the Constitution and the European Convention will not

arise in case of a conflict between domestic legal acts (for

example, the law) and the European Convention. The reason

is that unlike the hierarchical relationship between the

Constitution and an international treaty, in case of the incom-

patibility between domestic legal acts and an international treaty,

the latter is given higher legal status. As noted, international

treaties have higher legal status than domestic legal acts

(except for the Constitution and the Constitutional Agreement).

If the issue of the incompatibility between the European

Convention and a domestic legal act (for example, the law) aris-

es before the general court in examining a specific case, noth-

ing prevents the court from applying the European Convention

on Human Rights.

With regard to the principle of the effective protection of

human rights the following should be pointed out: if a general

court establishes that a domestic legal act (for example, the

law) secures a person with more effective protection than the

European Convention, the general court should give legal supe-

riority to and apply the domestic legal act, despite the fact that

under Georgian legislation its legal status is lower than that of

the European Convention. This view is justified by the principle

of the effective protection of human rights. Georgian courts

should be guided by the legal act, which secures more effec-

tive protection of human rights. 

350



With respect to the hierarchical relationship between the

Constitutional Agreement between the Georgian State and the

Georgian Apostolic Autocephalous Orthodox Church and the

European Convention of Human Rights, pursuant to the amend-

ments made to the Constitution, the Constitutional Agreement is

given higher legal status than an international treaty. 

The conclusion of the Constitutional Agreement with the

Georgian Orthodox Church in itself should not be understood

as discrimination of other religions. Such discrimination is pro-

hibited by both Georgian legislation and international treaties.

The conclusion of such an Agreement with the Georgian

Orthodox Church which played the special role in the history of

Georgia may be justified from a historical point of view.

4. Chapter 3 deals with the application of the European

Convention on Human Rights by national courts, including the

forms of application of the Convention, the initiative of applica-

tion of the Convention and the reasoning of decisions of the

national courts on the basis of the Convention.

The mere recognition of the European Convention on

Human Rights as part of Georgian legislation is not sufficient

for the establishment of the practice of applying the Convention

by national courts and administrative bodies. The measures

taken at the legislative level, although they establish the legal

basis for applying international treaties domestically, may not be

regarded as a guarantee for applying international treaties,

including the European Convention by the national courts and

administrative bodies. Besides the measures taken at the leg-

islative level, it is necessary that practical steps are taken to

establish the practice of applying international treaties at the

time of examination of the cases by national courts. 

There is no doubt that the judiciary plays a pivotal role in

putting into practice legal acts, which create the basis for apply-

ing international treaties at the national level. Whether the pro-

visions of the Constitution and the other legal acts on the

recognition of international treaties as a legal act of Georgia

will be implemented in practice and whether international

treaties on human rights, including the European Convention will

positively contribute to the establishment of international

(European) legal standards for the protection of human rights

depends on the role of the judiciary. The will of the courts to
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apply international treaties in deciding judicial cases will shed

light on whether or not the will of parliament, on the recogni-

tion of international treaties as part of the legislation and their

direct effect, is duly reflected in practice.

There are various reasons for the non-application of inter-

national treaties by national courts. In general, in almost all

countries, in which at present courts regularly apply the

European Convention on Human Rights, some time was nec-

essary to establish the practice of applying the European

Convention. This is shown by the practice of many states,

including those which adopted from the outset solid legislation

on the application of international treaties at the national level.

For almost all states which became parties to the European

Convention on Human Rights and recognised the Convention

as part of their national legislation, some time was needed to

change the position of national courts in applying the European

Convention from a negative to a positive.

Chapter 3 also deals with the forms of applying the

European Convention (as well as international treaties in gen-

eral) by national courts. In states that recognised the European

Convention on Human Rights as part of their legislation, the

forms of applying it in deciding judicial cases by the national

courts vary. National courts may give the European Convention

either a main or subsidiary role. National courts may apply the

European Convention on Human Rights (as well as internation-

al treaties in general) mainly in the following three forms:

a) As a means of interpretation of domestic legal acts;

b) In case of a legal conflict with a domestic legal act;

c) As the only legal basis for a decision on a case.

The same chapter considers whether it is necessary to

invoke the European Convention in all judicial cases. If the

European Convention governs a dispute, a Georgian court may

invoke the Convention in any case. The court may base its

decision on a domestic legal act (for example, the law) and the

European Convention. 

If a court decides a case on the basis of the legal stan-

dards of the similar content of the law and of the European

Convention, the application of the Convention plays an insignif-

icant role. If the legal standards of the law and the Convention

are similar, even if the court does not apply the Convention

and bases its decision merely on the law, its decision will not
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be different from the decision which it would make by applying

the law along with the European Convention. In other words, if

the judicial decision made as a result of the application of

merely the law, would be similar to the decision for the adop-

tion of which the court applied both the law and the Convention,

the role of the application of the Convention will be of minor

importance. In such cases by applying the Convention along

with the law, the court wishes to confirm the accuracy and fair-

ness of the decision in the sense that for making such a deci-

sion it was guided not only by a domestic legal act, but also

international standards on human rights protection. 

Thus, the application of the European Convention on

Human Rights is important in cases when as a result of such

application, the court adopts a decision which it would not be

able to make without its application. In other words, the legal

effect of the application of the Convention is great only if as a

result of its application, the court secures the protection of the

rights of a person by higher legal standards than would be

guaranteed on the basis of only domestic legal acts. Therefore,

whether it is important to apply the European Convention on

Human Rights along with domestic legal acts in a specific judi-

cial case, may be determined by answering the following ques-

tion. By applying the European Convention along with domes-

tic legal acts will a Georgian court adopt a decision which it

would not be able to adopt without the application of the

European Convention? 

The chapter examines issues relating to the initiative of apply-

ing the European Convention on Human Rights and the reason-

ing of the decisions of national courts by the European Convention.

The study considers whether national courts should reason their

position with respect to the arguments of the parties based on the

Convention and the case-law of the European Court. 

If a party to a case invokes the European Convention and

the case-law of the European Court in support of their position,

the court should analyse the case in the light of the arguments

presented. It should not ignore these arguments. The court in

its decision may dispel the arguments presented, support them

or deny such an interpretation of the European Convention as

argued by the party on the basis of the Convention. The posi-

tion of the party to the case with regard to the interpretation

of a specific norm may differ from the interpretation of the court.
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In its decision, the court should express its opinion whether or

not the European Convention and the case-law of the European

Court may be applied and should reason why it applies or not

in the case concerned. The requirement of reasoning of the

decision of the court should not be understood in such a way

that the court should discuss in detail in its decision all argu-

ments made at the judicial proceedings. Putting such a require-

ment on the court would be unreasonable. However, if a party

to a case argues its position invoking two legal acts (for exam-

ple, the law and the European Convention) the court should

examine both acts in its decision.

Therefore, the court may not simply ignore the Convention

based argument of the party without reasoning why it may not

be applied to a specific case. It will certainly make the burden

of judges heavier, but this burden should not be eased on

account of the principle of fairness, the expression of which is

the reasoning of judicial decisions.

Chapter 3 also examines two other issues. The establish-

ment of the legitimate restriction of human rights under the con-

ditions determined by the European Convention and the text of

the European Convention on Human Rights by which the

Georgian courts should be guided. 

5. Chapter 4 analyses the practice of Georgian courts in

the application of the European Convention on Human Rights

in the light of issues examined in Chapter 3. 

The study of the practice of the general courts of Georgia

makes it clear that there has been an increasing trend in apply-

ing international legal acts. The application of international acts

started in 1999/2000, after the Georgian Constitution (1995) pro-

vided a legal basis. This period (from 1995 to1999/2000) may

be regarded as a period of ‘acclimatisation’ to applying interna-

tional acts, including international treaties. Starting from this

period the negative approach to the application of international

acts gradually changed to a positive. 

The general courts apply not only international treaties on

human rights, but also treaties which do not govern the protec-

tion of human rights. About thirty cases of applying internation-

al treaties not relating to human rights have been found.

As noted, courts also apply international treaties on human

rights. Ten cases have been found in the practice of the gen-
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eral courts (these international treaties do not include the

European Convention on Human Rights). In these cases the

courts mainly applied the International Covenant on Civil and

Political Rights and the Convention on the Rights of the Child. 

Apart from international treaties, the general courts apply

legally non-binding (recommendatory) acts. There have been ten

such cases. Among such acts the courts mainly apply the

Universal Declaration of Human Rights. 

As far as the European Convention on Human Rights is

concerned, the courts apply the European Convention most fre-

quently among all international treaties. There have been forty

one cases of applying the European Convention.

The practice of applying the European Convention on

Human Rights and its protocols should be welcomed. If the

practice of applying the European Convention is analysed, there

is a gradual increase in applying the European Convention each

year. Of a total number of cases of applying the Convention

(41), in 2000 the Georgian courts applied the Convention in 6

cases, in 2001 in 14 cases and in 2002 in 19 cases.1

As regards the application of the European Convention

with regard to the categories of cases (civil, criminal and admin-

istrative), the analysis of the total number of judicial cases

makes it clear that the majority of cases is civil (18). The

European Convention is applied approximately with the same

intensity in administrative cases (16). Under existing practice,

the European Convention is relatively rarely applied in criminal

cases (7).

If the practice of applying the European Convention is

analysed by judicial instances, it is applied most intensively by

the Supreme Court of Georgia. From the total number of cases

of applying the Convention, the Supreme Court applied it in 32

cases. From the point of view of applying the Convention the

Tbilisi Regional Court is pretty active. It applied the Convention

in 5 cases. Unfortunately, the situation with regard to applying

the Convention is extremely unsatisfactory in other general courts

of Georgia. In the period under examination (the beginning of
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2000 - the end of 2002) district courts applied the European

Convention only in two instances, once by the Kutaisi Regional

Court and the High Court of Abkhazian Autonomous Republic.

If those 41 cases in which the general courts applied the

European Convention on Human Rights are analysed, it is clear

the influence of the European Convention on judicial decisions is

insignificant. In most cases the court applies the Convention along

with the domestic legal act (acts). The general courts examine

domestic legal acts followed by a mention of a relevant article of

the European Convention (in the best case, the court cites it). As

a result the court concludes that the rules established under

domestic law and the European Convention are similar and the

court decides a case on the basis of the two legal instruments.

Since Georgian courts could adopt a decision by applying only

domestic legal acts (for example, the law) which it adopted on the

basis of applying both the law and the European Convention, it

may not be regarded that the application of the European

Convention made a great or any impact on judicial decisions.

The analysis of the decisions in which the European

Convention on Human Rights was applied sheds light on the

trends with regard to the form of its application.

Similar to the courts of other European states, Georgian

courts apply most frequently the European Convention as a

means for interpretation of domestic legal act (acts). The courts

examine a legal dispute on the basis of both domestic legal acts

and the European Convention (and the case-law of the European

Court), but the Convention is mainly applied to secure the cor-

rect interpretation of domestic legal acts (for example, the law).

With regard to the second form of applying the European

Convention - its application in cases of a legal conflict with

domestic legal acts, no such case has yet been identified in

the practice of Georgian courts. 

With regard to the third form of applying the European

Convention, which provides for the application of the Convention

as the only legal basis for deciding a case, one such case has

been found – the Supreme Court in its decision of 10 May

2001 applied the European Convention as the only basis for

deciding the case.

Chapter 4 also discusses the practice of general courts

with respect to the initiative of applying the European

Convention on Human Rights.
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In the majority of judicial decisions in which the Convention

has been applied, the courts applied the European Convention

(and the case-law of the European Court) on their own initiative.

As regards judicial cases in which the European Convention

has been applied on the initiative of the party to the judicial

process, there have been several cases. In these cases the party

to the judicial process invoked the European Convention in order

to reason its position and the court applied the relevant article of

the European Convention (in some cases, the case-law of the

European Court) for deciding the case. Unfortunately, in two cases

the court did not even mention the Convention in its decision.

With regard to the practice of reasoning the decisions of

general courts of Georgia by the European Convention, it may

be concluded that the situation is still unsatisfactory. In the

majority of these cases judicial decisions are not reasoned in

sufficient detail with regard to the European Convention.

Nevertheless, the study of the practice revealed several

cases when the court examined in sufficient detail the

Convention based arguments of the party to the judicial

process. In these cases the court analysed the case on the

basis of the arguments of the party and reasoned why it did

or did not apply the relevant norm of the European Convention.

Such decisions are more convincing to the party to the judicial

process, including to the party against which the decision was

adopted, than the decision which contains only a ‘dry’ reference

to the European Convention.

The study deals not only with the practice of general

courts with regard to the application of the European

Convention, but also with the practice of the Constitutional

Court of Georgia. 

From the beginning of its activity the Constitutional Court of

Georgia applied international treaties in numerous cases. It applied

international treaties of various types and legal nature. The

Constitutional Court applies both international treaties dealing with

the protection of human rights and those dealing with other issues.

The Constitutional Court applied international treaties on

human rights in about ten cases (the European Convention is

not included in these international treaties). The Constitutional

Court mainly applies the International Covenant on Civil and

Political Rights and the International Covenant on Economic,

Social and Cultural Rights. 
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The Constitutional Court also applies international acts of

a recommendatory nature. Seven cases of applying such acts

have been identified. In most cases it applies the Universal

Declaration of Human Rights. The practice of applying the

European Convention is gradually developing. There have been

seven such cases, with three of those occurring in 2002. 

As regards the influence of international acts, including the

European Convention on Human Rights on the decisions of the

Constitutional Court, it may be concluded that it is still not sig-

nificant since in most cases the Court would have taken the

same decision, if it had not applied international act (acts). The

Constitutional Court primarily applies international acts to con-

firm that the legal act of Georgia protects human rights simi-

larly to those provided in the international acts concerned.

At the same time the specificity of applying international

acts by the Constitutional Court as a judicial body of constitu-

tional control should be mentioned. With regard to the protec-

tion of human rights, the Constitutional Court should apply inter-

national acts mainly to provide the correct interpretation of the

Constitution and other domestic legal acts.

As regards the initiative of applying international treaties on

human rights, including the European Convention on Human

Rights, the analysis of the decisions of the Constitutional Court

makes it clear that it frequently applies the European

Convention on its own initiative to decide a case. Such a prac-

tice should be welcomed and should be further developed.

The Constitutional Court also applies international treaties on

human rights on the initiative of a party to the judicial process.

There have been several cases when a party to the process rea-

soned its position on the basis of an international treaty, while

the Court applied this international treaty to decide a legal dis-

pute. Despite this positive trend, unfortunately, there was a case

when a party to a process in order to reason its position invoked

the Convention along with the Constitution, but the Court did not

examine the Convention based arguments in its decision.

As regards the reasoning of the decisions of the

Constitutional Court by international acts, the judicial practice

needs further development. As already mentioned, under the leg-

islation on the Constitutional Court, the Court should reason its

decision. In general, it should be mentioned that if a party to a

process invokes international acts to reason its position, the
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Constitutional Court in its decision should express its position

whether or not such an international treaty may be applied. The

Court should reason why it applies or does not apply these norms

for deciding the case. The Court may not simply ignore arguments

based on an international treaty. It should examine the argument

and express its position. In the majority of cases in which inter-

national treaties on human rights were applied, the judicial deci-

sions were not reasoned in sufficient detail with regard to these

treaties. Although the practice of the Constitutional Court requires

further development with regard to the reasoning of judicial deci-

sions on the basis of international treaties, several cases have

been identified when the Court reasoned its decisions with respect

to international treaties on human rights in sufficient detail.

6. Chapter 5 deals with the role of national courts in apply-

ing the case-law of the European Court of Human Rights.

Lawyers, including judges, in particular in the countries of

the continental legal system, frequently put the following ques-

tion: which legal act determines that national courts should

apply the case-law of the European Court of Human Rights? 

Putting such a question is partly caused by the mistaken

view of the role of the case-law of the European Court. The

authors of the question invoke the analogy of the European

Convention of Human Rights and put the following question: if

the application of the European Convention at the national level

is determined by a specific legal act (for example, the consti-

tution or a special law), on the basis of which the Convention

is recognised as part of the national law, which legal act of the

state regulates the necessity of applying the case-law of the

European Court at the national level, including at the time of

judicial examination of a case?

In general, the parties to the European Convention deter-

mine the necessity of applying it at the national level in vari-

ous forms. In some states a legislative act determines that

national courts should apply the case-law of the European

Court. In the majority of European states it is the practice of

national courts that determines the necessity of applying the

case-law of the European Court.

The study makes a detailed overview of the practice of

European states with regard to the application of the case-law

of the European Court of Human Rights. 
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Chapter 5 examines the motives of applying the case-law

of the European Court of Human Rights. 

Although under the European Convention the judgments of

the European Court are legally binding only for the states par-

ties to the case, national courts of European states apply the

case-law of the European Court from a pragmatic point of view.

The parties to the European Convention, including national courts

draw principal attention to the fact that the European Convention

of Human Rights, as a supervisory organ of the Convention,

makes an authoritative interpretation of the European Convention,

which explains its application at the national level. 

Although the European Court of Human Rights makes a

decision on a specific case, by such a decision it interprets the

essence of the rights and freedoms provided for in the

Convention. By adoption of a specific decision, the European

Court sets the legal standards the significance of which is

beyond the specific case. Pursuant to interpretation reflected in

its case-law, the European Court carries out a function of set-

ting legal standards of human rights protection. 

National courts realise that without the analysis of the

case-law of the European Court, it is very difficult to determine

properly the essence of the rights stated in the Convention and

therefore, to apply properly the provisions of the Convention.

Many legal norms of the Convention are generally worded. The

essence of the provisions of the Convention is expressed in the

case-law of the European Court. The case-law specifies the

essence and the sphere of application of the provisions of the

Convention and its protocols. The interpretation of the provisions

of the Convention in the light of the case-law of the European

Court sheds light on the essence and the sphere of application

of the provisions of the Convention, which is frequently not eas-

ily, if at all, comprehensible from the text of the Convention.

As the case-law of the European Court specifies the

essence and the sphere of application of the provisions of the

Convention, national courts apply the European Convention on

Human Rights in the light of the case-law of the European

Court. The human rights standards of the European Convention

are not determined merely by the text of the Convention. They

are established not only by the text of the Convention, but also

by the case-law developed on the basis of relevant articles of

the Convention. 
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National courts should apply the case-law of the European

Court because if they do not, there is a likelihood that the pro-

visions of the European Convention will be interpreted different-

ly. The role of the case-law of the European Court is of par-

ticular significance in the determination of the essence of the

rights provided in the European Convention as it is not a stat-

ic, but a ‘living’ instrument. 

The European Convention is a ‘dry’ instrument. Similar pro-

visions as those of the Convention may be found in other inter-

national treaties on human rights and the national legislation of

states. However, the case-law of the European Court enriches

these provisions, interprets the norms of the Convention and

determines the possibilities of its application with regard to spe-

cific circumstances. 

National courts should apply the case-law of the European

Court of Human Rights to interpret the provisions of the

Convention. The case-law of the European Court may assist

national courts in applying the provisions of the Convention. 

Thus, it is very significant that national courts apply the

case-law of the European Court of Human Rights which makes

it possible to determine the essence of a legal notion or prin-

ciple provided in the Convention. Without the case-law of the

European Court the correct application of the Convention would

be very difficult.

The case-law of the European Court of Human Rights also

plays an important role in the determination of guarantees

secured by the Convention. The rights and freedoms provided

in the European Convention and its protocols are not exhaus-

tive. It is impossible to find in the Convention all the fundamen-

tal rights and freedoms which may be given to natural and legal

persons. While nothing refers in the Convention to the circum-

stances on which the specific provisions of the Convention will

be applicable, it should not be regarded that the application of

the right of the Convention is excluded with respect to these

circumstances. The sphere of applicability of the guarantees of

the Convention may be extended by the case-law of the

European Court and applied to those circumstances which are

not directly pointed out in the Convention. 

It is essential that national courts take into consideration

that it would be very difficult to determine the legal standards

of the European Convention by familiarising only with its text.
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It may not mention the legal relationship to which rights and

freedoms of the Convention are applicable. The application of

the case-law of the European Court gives judges an opportu-

nity to understand in-depth the essence of the rights and free-

doms of the Convention. The application of the case-law of the

European Court also gives national courts an opportunity to

foresee a decision which will possibly be adopted by the

European Court in case of an application to the European Court

against a state. If the European Court has already established

a violation in a previous case, there is a likelihood that it will

adopt a similar decision. 

If national courts do not take into consideration the case-

law of the European Court, do not correct the legislation and

practice, in particular the judicial practice to bring them in line

with previous decisions of the European Court on analogous

cases, they face the danger that the European Court finds a

violation of the European Convention. In other words, if the

national court does not take into account previously adopted

decisions of the European Court it may be assumed that the

European Court makes the same decision in case of applying

with a similar application against this state. 

Chapter 5 also examines the role of advocates in apply-

ing the case-law of the European Court by national courts. The

advocates may play an important role in applying the case-law

of the European Court of Human Rights by national courts.

Advocates should invoke not only the European Convention, but

also the case-law of the European Court before the national

courts. The arguments of an advocate will be more convincing,

if he invokes the cases of the European Court and reasons

that the rights set forth in the Convention should be interpret-

ed in such a way as was done by the European Court. This

will help the advocate’s position. If an advocate invokes only

the text of the Convention without pointing out the specific

cases of the European Court to manifest how the European

Court interpreted the relevant provision of the Convention and

decided the case, the legal effect of invoking the Convention

will be limited and therefore, there will be a little likelihood that

the court shares the position of the advocate. 

The same chapter deals with the application of the case-

law of the European Court in the law-making process. Case-law

of the European Court of Human Rights should be applied not
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only in the process of deciding a judicial case, but also in the

law-making process. It bears a great influence not only upon the

practice of national courts, but also on legislation, as manifest-

ed by the practice of the states parties to the Convention. Under

this practice, European states keep an eye on the case-law of

the European Court and make corrections in their legislation. 

Case-law of the European Court of Human Rights may

contribute to the improvement of the legislation of a state. It

interprets the essence of the rights of the Convention. If a state

secures that its legislation is in compliance with the Convention

and the case-law of the European Court, there is little risk of

a legislative violation.

If the state after an analysis of the case-law of the

European Court of Human Rights discovers the decision against

another state in which the European Court found a violation

since the norm of the national law (for example, the law) in

conflict with the Convention standards was applied, there is a

likelihood of adoption of a similar decision in case of applying

to the European Court by a person alleging a violation of the

Convention in the analogous circumstances. If the state discov-

ers in its legislation a similar norm, the application of which

was regarded by the European Court in its previous case-law

as a violation of the Convention, as a result of which this state

makes corrections in its legislation, there will not be the basis

for violation of the rights set forth in the Convention. Therefore,

it is important that draft legal acts are checked for their com-

patibility with the case-law of the European Court.

The influence of case-law of the European Court upon the

legislation of the state is not limited to the determination of legal

acts in conflict with standards of the Convention. Case-law of

the European Court has a significant role in filling the legisla-

tive gaps. In examining a specific case, national courts may dis-

cover that the disputed issue is not or is only partly governed

by legislation. In such circumstances a national court may apply

the case-law of the European Court and decide a case pur-

suant to it. The application of case-law in filling legislative gaps

contributes to the improvement of the human rights legislation

and judicial practice. 

7. Chapter 6 draws attention to the practice of Georgian

courts with regard to the application of the case-law of the
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European Court of human rights. A study of the practice of

Georgian courts confirms that there are several cases of the

general courts in which the case-law of the European Court of

Human Rights has been applied. Even a brief overview of the

practice makes it clear that the view of lawyers, including

judges towards the role of the case-law of the European Court

of Human Rights is gradually changing.

In one of the first judicial cases, in which the issue of the

application of the case-law of the European Court of Human

Rights was examined, a Georgian court did not realise the role

of the case-law of the European Court. An analysis of the sub-

sequent decisions makes it clear that the judicial practice of

applying the case-law of the European Court of Human Rights

is progressing. The practice of interpretation of the rights and

freedoms on the basis of the case-law of the European Court

and deciding a judicial case is increasing.

In one of the decisions in which the case-law of the

European Court of Human Rights was applied, the Tbilisi

Regional Court expressly held that the standards established by

the case-law of the European Court details and specifies the

essence of the norms of the European Convention. By this deci-

sion the Regional Court confirmed the necessity of applying the

case-law of the European Court of Human Rights along with

the European Convention in examining judicial cases.

While the practice of applying the case-law of the

European Court of Human Rights is undoubtedly a positive

development, an analysis of the practice of Georgian courts

confirms that not all courts have realised the necessity of apply-

ing the case-law of the European Court along the European

Convention on Human Rights. It may be concluded from the

analysis of one of the judicial cases that although the court

applied the European Convention on Human Rights, but

because it did not apply the case-law of the European Court,

the European Convention was not similarly interpreted by the

Georgian court as was done by the European Court of Human

Rights.

As regards the form of applying the decisions of the

European Court, the following should be pointed out. It is not

sufficient that a national court in its decision invokes only the

designation of the case it has applied. It is necessary that the

court reasons why it applied the case concerned and, if nec-
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essary, the court may cite the relevant part of the case, which

directly relates to the legal dispute under consideration. A deci-

sion will be much more convincing, if the court invokes a spe-

cific case of the European Court, which conditioned such an

interpretation of the rights concerned. 

In general, the case-law of the European Court is mainly

applied by the Supreme Court and the Tbilisi Regional Court,

although it is noteworthy to mention that a decision of the first

instance court has been found which also applied the case-law

of the European Court. 

As far as the application of the case-law of the European

Court of Human Rights by the Constitutional Court of Georgia

is concerned, it has not yet been established. However, in 2003

the Constitutional Court applied the cases of the European

Court of Human Rights in two cases by which it reasoned its

position. These cases laid the legal basis for the establishment

of the practice of the Constitutional Court in applying the case-

law of the European Court of Human Rights. Taking into con-

sideration the pivotal role of the Constitutional Court in reinforc-

ing constitutional justice, it may be assumed that the practice

of applying the case-law of the European Court of Human

Rights will gradually be established. 

This chapter also deals with the application of the case-

law of the European Court to fill legislative gaps. The applica-

tion of the case-law of the European Court of Human Rights

is significant not only for the correct application of the existing

legislation, but also for filling legislative gaps.

8. Chapter 7 is devoted to the principles of interpretation

of the European Convention of Human Rights, on the basis of

which Georgian courts should interpret the provisions of the

European Convention while examining judicial cases. 

Although the European Convention on Human Rights

became part of Georgian legislation, i.e. the source of national

law, national courts should interpret the European Convention

on Human Rights on the basis of those principles, which have

been established under international law in general and the

European Court of Human Rights. Otherwise Georgian courts

may narrowly interpret the European Convention and its proto-

cols, as a result of which natural and legal persons may not

fully enjoy the rights provided by the Convention. 
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Among the general principles of interpretation established

under international law, the interpretation of the Convention in

the light of its object and purpose is of particular importance.

With regard to the principles of interpretation established by the

European Court, Georgian courts should take into consideration

the principles such as: the evolutive (dynamic) interpretation,

autonomous interpretation, effective interpretation, proportionali-

ty, as well as the doctrine of the margin of appreciation. 

Georgian courts should also take into consideration the

principles established in the judicial practice of European states.

The principle of ‘interpretation’ and the principle of presumption

of compatibility are of particular significance. 

With regard to the machinery of establishing the practice of

correct interpretation of the European Convention by national

courts, a number of proposals may be made. The following seems

to be of particular importance: the adoption of the recommenda-

tion on improvement of the practice of interpretation of the provi-

sions of international acts, including the European Convention on

Human Rights; the receipt of legal opinion from the government

and the establishment of an advisory group on the European

Convention which will be authorised to give legal opinions on the

European Convention and the case-law of the European Court of

Human Rights with regard to specific judicial cases. 

Although state practice may vary in respect of securing the

correct interpretation of the provisions of the European

Convention, in a majority of states, the supreme (high) court

plays an essential role in establishing the practice of correct

interpretation of international treaties. In some states, the

supreme (high) court, in order to promote the establishment of

correct judicial practice of applying international treaties, adopts

guiding principles or recommendations by which other courts are

given interpretation, on the one hand, of the principles and

methods established at the international level, including by the

European Court and which should serve as a basis for inter-

pretation of the provisions of the Convention, on the other hand,

of the principles on the basis of which national courts should

interpret the provisions of the Convention to avoid violations of

international obligations of the state. For example, the Supreme

Court of Russia adopted a decree in 1995 aimed, inter alia, to

promote the establishment of the application of international

treaties by Russian courts. 
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In Georgia, it should be noted that under existing legisla-

tion before the beginning of judicial reform, the Supreme Court

was empowered to adopt a decree by which it interpreted a

legal act and such an interpretation was legally binding on other

courts. At present under existing legislation, the Supreme Court

is not competent to interpret legal acts for other courts in a

legally binding form. Under existing legislation, the Supreme

Court is not even competent to adopt recommendations which

would determine the principles and methods by which the courts

should be guided with regard to applying international acts,

including the European Convention on Human Rights.

While the Supreme Court is not competent to adopt such

an act, the Scientific-Advisory Council established at the

Supreme Court in order to promote the establishment and the

development of correct judicial practice, may do so. This

Council is competent to adopt only recommendatory acts, it may

be assumed that the preparation of recommendations in this

respect will bear a positive influence on the establishment of

the practice of correct interpretation of international treaties,

including the European Convention on Human Rights. 

The office of the government agent of Georgia before the

European Court of Human Rights set up within the Ministry of

Justice may contribute greatly to the establishment of the prac-

tice of applying the European Convention on Human Rights by

Georgian courts. The office, which represents the government

before the European Court of Human Rights, is well-qualified

on the Convention and the case-law of the European Court. If

a general court has any doubt whether its decision may violate

the human rights standards provided by the European Court,

the court should not be prevented from applying to the office

of the government agent to obtain a legal opinion. Such an

opinion may explain to the court the human rights standards

provided by the European Convention on Human Rights and

the case-law of the European Court, as well as how the

European Court interprets the provision of the Convention con-

cerned, whether the European Convention protects such a right

(which frequently may only be established under the case-law

of the European Court and not from the text of the Convention)

and whether the interference in the rights meets the Convention

standards. The opinion may describe the legal position taken

by the European Court on a similar case. It should be empha-
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sised that such a legal opinion should only be of recommenda-

tory nature. It is absolutely inadmissible that such an opinion

may be legally binding for the courts, which would infringe the

impartiality of judges. The court should be empowered to inter-

pret and apply the European Convention (as well as interna-

tional treaties in general) with full independence.

The possibility of obtaining a legal opinion from the gov-

ernment by the court examining a specific case has been

recognised in the study of the Institute of International Law,

which considered the role of national courts in the foreign rela-

tions of states. Under the resolution of the Institute: “Nothing

should prevent national courts from requesting the opinion of

the executive, provided that such consultation has no binding

effect.” It should be noted that both the establishment of the

advisory group and the establishment of the practice of obtain-

ing legal opinions from the office of the government agent

should probably be only temporary measures. If the practice of

the correct application of the European Convention by the

courts is established, the necessity of the maintenance of the

practice of obtaining the legal opinions from the Executive will

no longer exist. 

The correct interpretation of the European Convention by

Georgian courts will be promoted by the establishment at the

Supreme Court of an advisory group of experts on the

European Convention competent to accept the requests of the

courts to issue legal opinions. Unlike the Scientific-Advisory

Council, this advisory group on the European Convention may

be granted the power to issue legal opinions on specific judi-

cial cases. The primary purpose of the advisory group should

be to provide the court with an objective legal opinion on the

specific case on how the issue concerned is regulated by the

European Convention standards. 

The main positive element in the establishment of such a

practice is that it will promote fair judicial process. The adviso-

ry opinions will give the court an opportunity to assess objec-

tively the cases before it and make a decision not only on the

basis of the legal standards of domestic legal acts, but also

those of the European Convention and the case-law of the

European Court.

The legal opinion of the group should not have a legally

binding effect for national courts. It is significant that the opin-
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ions of the experts are impartial. Such a group may be estab-

lished at the regional courts, the High Courts of the

Autonomous Republics and the Supreme Court. 

Chapter 8 also deals with the interpretation of the

Constitution of the country in the light of the European

Convention on Human Rights and the case-law of the European

Court. In the majority of European states either the legislation

or judicial practice establishes the necessity of interpretation of

the constitution of the state in the light of the European

Convention on Human Rights and the case-law of the European

Court. 

Georgian courts should interpret the provisions of the

Constitution in the light of the European Convention and the

case-law of the European Court. By applying them the court

will avoid such an interpretation of the Constitution that would

secure human rights by lower legal standards than those pro-

vided by the Convention. Georgian courts should use the

European Convention and the case-law of the European Court

as a guide to help them in making a correct judicial decision.

The interpretation of the Constitutional provisions on human

rights in the light of the European Convention and the case-

law of European Court is of particular significance for the

Constitutional Court. 

9. Chapter 8 examines the reasons for the non-application

of the European Convention and the case-law of the European

Court in Georgia and the measures to be taken to establish

the practice for their application. The practice of Georgian courts

made it clear that mainly two kinds of reasons hinder the appli-

cation of the European Convention on Human Rights and the

case-law of the European Court when deciding judicial cases:

informational and psychological.

Ineffective information (educational) system greatly hinders

the application of the European Convention on Human Rights

by the courts. If the judge and the party to a legal process

have insufficient knowledge of the European Convention, they

will not apply it. 

In order to establish the practice of applying the European

Convention training (educational) measures should be taken with

a view to improving the training programmes of both the higher

education institutions and the representatives of legal professions.
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Besides international law courses, law faculties should

introduce a course on international human rights law during

which students should study the protection of human rights both

at the universal and regional levels. Such faculties should also

consider the introduction of a special course on the European

system of the protection of human rights. The programme

should cover the rights protected by the Convention, the oper-

ation of the European Court and the conditions for applying the

Convention at the national level.

It is reasonable to elaborate the basic programme on inter-

national human rights law for higher education institutions of

Georgia. Such a programme will assist professors and lectur-

ers to elaborate their study programmes. As regards the

methodology, the study programmes should be elaborated in

such a way that the participants acquire not only theoretical

knowledge, but also develop practical skills for applying inter-

national treaties. The programme should demonstrate that inter-

national law on human rights (as well as international law in

general) is the field of law, which will have a strong influence

on their practical work. 

The examination (testing) programmes for the candidates

to judges, their assistants and advocates need improvement.

These programmes should take into consideration both theoret-

ical and practical issues. The inclusion of the issues into the

examination (testing) programmes should be conditioned by

whether the knowledge of such issues will be of use in their

practical work. Therefore, the examination (testing) programmes

should be revised. 

Training courses on the European Convention and the

case-law of the European Court should be organised for serv-

ing judges, assistants to judges, advocates and the legal spe-

cialists working in this field. Besides being able to deepen

knowledge on the European Convention, they should be given

opportunity to familiarise with the development of the case-law

of the European Court. 

While training courses on human rights are of great signif-

icance, the necessity of training of trainers who should lead the

training courses on international human rights law, including the

European Convention on Human Rights should not be over-

looked. It is clear that if the trainers are not properly trained, it

is difficult to expect that they will prepare qualified legal person-
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nel who can effectively apply the European Convention and the

case-law of the European Court in their practice. 

Seminars and conferences should be organised periodical-

ly for persons working on human rights issues at which they

will have an opportunity to familiarise with the European

Convention and the case-law of the European Court, and to

share issues and seek resolution. 

The situation with regard to the availability of the European

Convention on Human Rights and their protocols in Georgia is

not yet satisfactory. The text of the European Convention in

Georgian has been published in the Official Gazette of Georgia.

As regards the protocols to the European Convention (4, 6, 7

and 13), they are not yet officially published. However, the

European Convention and its protocols have been published

several times in Georgian in unofficial publications. 

With regard to the official translation of the European

Convention in Georgian, it should be mentioned that it contains

some flaws which may cause incorrect interpretation and appli-

cation of the European Convention by the Georgian courts.

Therefore, it is necessary to amend the official translation so

that it reflects the authentic texts of the European Convention

(in English and French). 

With regard to the availability of the case-law of the European

Court of Human Rights in Georgia, the situation is gradually

improving, although it is still unsatisfactory. The case-law of the

European Court is published in varying periodicity by both state

and non-state (non-governmental) institutions. The Supreme Court

periodically publishes material on the case-law of the European

Court of Human Rights. The contribution of the Constitutional Court

in the popularisation of the case-law of the European Court should

be emphasised. Since 2000 it has regularly published important

cases of the European Court of Human Rights. 

The European Convention and the case-law of the

European Court should be readily available for everyone con-

cerned with the protection of human rights, in particular judges

and advocates. Interested persons should have an opportunity

to follow the developments of the case-law of the European

Court, including new interpretations of the provisions of the

European Convention and its protocols. The case-law of the

European Court may also be made available by electronic

means (internet; computer database).
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Besides making available the European Convention and the

case-law of the European Court, it would be useful to publish

a textbook that describes the rights and freedoms protected by

the European Convention, analyses the case-law of the

European Convention with regard to the specific rights and con-

siders the functioning of the European Court and the procedures

for examination of cases. In addition, publication of the commen-

taries on the rights secured by the European Convention (for

example: prohibition of torture; right to liberty and security; right

to a fair trial; right to respect for private and family life; free-

dom of religion) may greatly contribute to the practice of estab-

lishing the application of the European Convention in Georgia. 

10. Chapter 9 deals with the influence of the European

Convention on Human Rights and the case-law of the European

Court on the activities of the legislative and executive branch-

es. The European Convention on Human Rights bears influence

not only on the judiciary, but also on the legislative and exec-

utive. In general, the influence of the European Convention and

the case-law of the European Court on the legislative branch

is great as mainly this branch is responsible for the adoption

of domestic legal acts governing the protection of human rights.

Parliament should secure the compatibility of the European

Convention on Human Rights and the case-law of the European

Court with both acting legal acts and draft legal acts. The con-

trol of the compatibility of domestic legal acts with the European

Convention on Human Rights and the case-law of the European

Court should be made on a regular basis. Taking into consid-

eration that the European Convention has been recognised as

a ‘living’ instrument, it is necessary that parliament provides reg-

ular control over domestic legal acts to secure their compliance

with new interpretations of the rights of the Convention. If it

secures the compatibility of domestic legal acts with the

European Convention on Human Rights and the case-law of the

European Court, the violation of the European Convention may

only be caused by such an application of domestic legal acts

which conflicts with the standards of the Convention. 

By applying the case-law of the European Court of Human

Rights, parliament may also fill legislative gaps. These gaps

may be revealed as a result of analysis of the developing case-

law of the European Court. 
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The European Convention on Human Rights and the case-

law of the European Court may also have an influence on the

activities of the government. Namely, the Convention and the

case-law may have an influence on the legal acts of the exec-

utive and administrative practice. The influence is that the exec-

utive branch should take into consideration the European

Convention and the case-law of the European Court while

preparing draft legal acts in order that these legal acts are com-

patible with them. Since the European Convention is part of

Georgian legislation, the administrative bodies should be guid-

ed by the human rights standards of the European Convention.

These bodies should not issue administrative acts conflicting

with European Convention standards. 

11. Chapter 10 deals with the international legal responsi-

bility of a state in case of violation of international treaties,

including the European Convention on Human Rights. Georgia

should abstain from acting in such a way that would violate the

European Convention on Human Rights. Under international law,

an act or omission of any organ of the state may violate the

European Convention on Human Rights. The violation of the

European Convention, as well as international law in general

may be caused by an act or omission of all three branches –

the executive, legislative and judiciary. The European Convention

on Human Rights may be violated by both central and local gov-

ernment. Although all state organs are obliged not to violate the

rights guaranteed under the European Convention, the judiciary

plays a particular role in this regard. It should rectify the wrong-

doing of other branches, for which the European Convention and

the case-law of the European Court will be of help.

12. In conclusion some views are expressed and recom-

mendations are made to improve the practice of applying the

European Convention on Human Rights in Georgia. It emphasis-

es the main principles by which state institutions, in particular the

courts should be guided in applying the European Convention on

Human Rights and the case-law of the European Court. 
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administraciul da sxva kategoriis saqmeebze, N3, 2000 w.; 

ganCineba, saqme N3g/ad-15-k, 20 marti, 2000 w., susg, nawili II,

administraciul da sxva kategoriis saqmeebze, N5, 2000 w.; 

ganCineba, N3k/413, 24 marti, 2000 weli, susg, nawili I, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N8, 2000 w.; 

gadawyvetileba, N3g/ad-24-k, 7 aprili, 2000 weli, susg, naw-

ili II, administraciul da sxva kategoriis saqmeebze, N6,

2000 w.; 

ganCineba, saqme N3g/ad-53-k, 6 ivnisi, 2000 w., susg, nawili II,

administraciul da sxva kategoriis saqmeebze, N9, 2000 w.; 

ganCineba, N3g/ad-170-k, 30 noemberi, 2000 weli, adminis-

traciul da sxva kategoriis saqmeebze; 

ganCineba, 12 dekemberi, 2000 weli, `adamianis uflebaTa

dacvis samagaliTo gadawyvetilebebi~, 2002 w.; 

ganCineba, N3k/599, 22 Tebervali, 2001 weli, samoqalaqo,

samewarmeo da gakotrebis saqmeTa palata; 

ganCineba, saqme N37-dad, 19 aprili, 2001 w., susg, sisxlis

samarTlis saqmeebze, N4, 2001 w.; 

ganCineba, saqme N3k/291-01, 20 aprili, 2001 w., susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N4, 2001 w. gv.; 

ganCineba, N3g/ad-190-k, 30 aprili, 2001 weli, susg, adminis-

traciul da sxva kategoriis saqmeebze, N4, 2001 w.; 

ganCineba, N8(1), 10 maisi, 2001 weli, susg, sisxlis

samarTlis saqmeebze, N5, 2001 w.; 

ganCineba, N3g/ad-33-k-01, 25 maisi, 2001 weli, susg, adminis-

traciuli da sxva kategoriis saqmeebze, N5, 2001 w.;

ganCineba, N3k/267-01, 1 ivnisi, 2001 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N8, 2001 w.; 

ganCineba, saqme N3a/3, 4 ivnisi, 2001 w., susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N8, 2001 w.; 
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gadawyvetileba, saqme N3k/855, 8 ivnisi, 2001 w., susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N8, 2001 w.; 

ganCineba, 2001 wlis 22 ivnisi, samoqalaqo, samewarmeo da

gakotrebis saqmeTa palata, `adamianis uflebaTa dacvis

samagaliTo gadawyvetilebebi~ (2001 w.), Tbilisi, 2002 w.; 

ganCineba, N3k/568-01, 4 ivlisi, 2001 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N10, 2001 w.; 

ganCineba, N22(1), 17 ivlisi, 2001 weli, susg, sisxlis

samarTlis saqmeebze, N10, 2001 w.; 

ganCineba, N3k/376-01, 18 ivlisi, 2001 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N10, 2001 w.; 

ganCineba, N3g/ad-12-g-01, 31 ivlisi, 2001 weli, susg, admin-

istraciul da sxva kategoriis saqmeebze, N9, 2001 w.;

gadawyvetileba, saqme N3g/ad-47-k-01, 10 agvisto, 2001 w.,

susg, administraciul da sxva kategoriis saqmeebze, N10,

2001 w.;

ganCineba, N7/10-S, 10 agvisto, 2001 weli, susg, sisxlis

samarTlis saqmeebze, N5, 2001 w.; 

ganCineba, N3g/ad-4-01, 6 seqtemberi, 2001 weli, susg, admin-

istraciul da sxva kategoriis saqmeebze, N10, 2001 w.; 

ganCineba, N33-S, 1 oqtomberi, 2001 weli, susg, sisxlis

samarTlis saqmeebze, N12, 2001 w.; 

ganCineba, saqme N3g-ad-114-k, 5 oqtomberi, 2001 w., susg,

administraciul da sxva kategoriis saqmeebze, N11, 2001 w.; 

ganCineba, N79, 11 oqtomberi, 2001 weli, susg, sisxlis

samarTlis saqmeebze, N1, 2002 w.; 

gadawyvetileba, saqme N3g/ad-105-k-01, 13 noemberi, 2001 w.,

susg, administraciul da sxva kategoriis saqmeebze, N12,

2001 w.; 

ganCineba, N3g/ad-82-k-01, 13 noemberi, 2001 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2001 w.; 

gadawyvetileba, N3k/754-01, 5 dekemberi, 2001 weli, susg,

samoqalaqo, samewarmeo da gakotrebis saqmeebze, N3, 2002 w.; 

ganCineba, saqme N76-kol, 25 dekemberi, 2001 w., susg,

sisxlis samarTlis saqmeebze, N3, 2002 w.; 

gadawyvetileba, N3k/1044, 1 marti, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N5, 2002 w.; 

gadawyvetileba, saqme N3g/ad-169-k-01, 4 marti, 2002 w.,

susg, administraciul da sxva kategoriis saqmeebze, N3,

2002 w.; 

gadawyvetileba, saqme N3g/ad-1ks-02, 6 marti, 2002 w., susg,
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administraciul da sxva kategoriis saqmeebze, N3, 2002 w.; 

ganCineba, N13-kol, 13 marti, 2002 weli, susg, sisxlis

samarTlis saqmeebze, N5, 2002 w.; 

kerZo ganCineba, 13 marti, 2002 weli, `adamianis uflebaTa

dacvis samagaliTo gadawyvetilebebi~, 2002 w.; 

gadawyvetileba, saqme N3g/ad-9-01, 26 marti, 2002 w., susg,

administraciul da sxva kategoriis saqmeebze, N7, 2002 w.;

gadawyvetileba, saqme N3gad-37-k-02, 27 marti, 2002 w., susg,

administraciul da sxva kategoriis saqmeebze, N4, 2002 w.; 

ganCineba, saqme N3k/280-02, 29 marti, 2002 w., susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N6, 2002 w.; 

ganCineba, N3g/ad-18-k-01, 12 aprili, 2002 weli, susg, admin-

istraciul da sxva kategoriis saqmeebze, N5, 2002 w.; 

ganCineba, N3g/ad-246-k-01, 19 aprili, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N5, 2002 w.; 

gadawyvetileba, saqme N3g/ad-19-k-02, 8 maisi, 2002 w., susg,

administraciul da sxva kategoriis saqmeebze, N6, 2002 w.; 

ganCineba, N3k-515-02, 15 maisi, 2002 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N8, 2002 w.; 

ganCineba, N3k-606-02, 12 ivnisi, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N9, 2002 w.; 

ganCineba, N3k-337-02, 25 ivnisi, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N9, 2002 w.; 

ganCineba, saqme N3g-ad-10-k-02, 29 ivnisi, 2002 w., susg,

administraciul da sxva kategoriis saqmeebze, N8, 2002 w.; 

gadawyvetileba, N3k-390-02, 4 ivlisi, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N10, 2002 w.; 

ganCineba, N3k-544-02, 5 ivlisi, 2002 weli, susg, samoqalaqo,

samewarmeo da gakotrebis saqmeebze, N10, 2002 w.; 

ganCineba, saqme N3g-ad-123-k-02, 19 ivlisi, 2002 w., susg,

administraciul da sxva kategoriis saqmeebze, N9, 2002 w.;

ganCineba, saqme N3-11-02, 9 seqtemberi, 2002 w., susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N11, 2002 w.; 

ganCineba, saqme N3k-561-02, 11 seqtemberi, 2002 w., susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N11, 2002 w.; 

ganCineba, N3g-ad-161-k-02, 23 oqtomberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N11, 2002 w.; 

ganCineba, N3g-ad-189-k-02, 6 noemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2002 w.; 

ganCineba, N3g-ad-241-k-02, 15 noemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2002 w.; 
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ganCineba, N3g-ad-29-g-02, 20 noemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N12, 2002 w.; 

gadawyvetileba, N3g-ad-462-k-02, 25 noemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N1, 2003 w.; 

ganCineba, saqme N3g-ad-229-k-02, 27 noemberi, 2002 w., susg,

administraciul da sxva kategoriis saqmeebze, N1, 2003 w.;

ganCineba, N3k-1188-02, 16 dekemberi, 2002 weli, susg, samo-

qalaqo, samewarmeo da gakotrebis saqmeebze, N2, 2003 w.;

ganCineba, N3g-ad-429-k-02, 18 dekemberi, 2002 weli, susg,

administraciul da sxva kategoriis saqmeebze, N2, 2003 w.; 

ganCineba, N3g-ad-275-k-02, 24 ianvari, 2003 weli, susg,

administraciul da sxva kategoriis saqmeebze, N3, 2003 w.;

ganCineba, saqme N69-dad, 16 maisi, 2003 w., saqarTvelos

uzenaesi sasamarTlos sisxlis samarTlis saqmeTa pala-

ta.

4.1.2. afxazeTisa da aWaris avtonomiuri respub-

likebis umaRlesi sasamarTloebi

afxazeTis avtonomiuri respublikis umaRlesi

sasamarTlo: ganaCeni, saqme N1/b-4, 23 maisi, 2002 weli.

4.1.3. saolqo sasamarTloebi

4.1.3.1. Tbilisis saolqo sasamarTlo

gadawyvetileba, saqme N2/662, 1 seqtemberi, 1999 w.,

Tbilisis saolqo sasamarTlo, administraciuli

samarTlisa da sagadasaxado saqmeTa saapelacio palata;

gadawyvetileba, saqmeze N3b-63, 16 maisi, 2000 weli,

Tbilisis saolqo sasamarTlo, administraciuli

samarTlisa da sagadasaxado saqmeTa saapelacio palata;

gadawyvetileba, N3b/509, 22 oqtomberi, 2001 weli, adminis-

traciuli samarTlisa da sagadasaxado saqmeTa saapelacio

palata; 

gadawyvetileba, N2/a-176, 18 dekemberi, 2001 weli, samo-

qalaqo da samewarmeo saqmeTa kolegia; 

gadawyvetileba, N2/a-83-2001, 21 dekemberi, 2001 weli,

samoqalaqo da samewarmeo saqmeTa kolegia; 

sasamarTlos sagamoZiebo kolegiis mosamarTlis dadge-

nileba (mosamarTlis TviTacilebis Sesaxeb), N3g-52-2002,
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2002 wlis 8 Tebervali;

gadawyvetileba, N2/a-25-2002, 3 ivlisi, 2002 weli, samo-

qalaqo da samewarmeo saqmeTa kolegia; 

4.1.3.2. quTaisis saolqo sasamarTlo

ganaCeni, saqme N1b/133-2002, 2 agvisto, 2002 weli, quTaisis

saolqo sasamarTlos sisxlis samarTlis saqmeTa saapela-

cio palata, quTaisis saolqo sasamarTlos gadawyvetile-

bani, ganaCeni, N5(13), 2002 w.;

gadawyvetileba, 18 dekemberi, 2002 weli, samoqalaqo, same-

warmeo da gakotrebis saqmeTa saapelacio palata;

quTaisis saolqo sasamarTlos sisxlis samarTlis saqmeTa

saapelacio palata, quTaisis saolqo sasamarTlos

gadawyvetilebani, ganaCeni, N5(13), 2002 w.; 

ganCineba, saqme N3/b-141-03, 16 maisi, 2003 weli, quTaisis

saolqo sasamarTlos administraciuli samarTlisa da

sagadasaxado saqmeTa saapelacio palata.

4.1.4. raionuli (saqalaqo) sasamarTloebi

gadawyvetileba, 19 ivlisi, 2001 weli, ozurgeTis

raionuli sasamarTlo; 

gadawyvetileba, N2/64, 3 aprili, 2002 weli, WiaTuris

raionuli sasamarTlo; 

gadawyvetileba, N3/9-2002, 13 maisi, 2002 weli, marneulis

raionuli sasamarTlo; 

gadawyvetileba, N2/876-02, 12 ivnisi, 2002 weli, q. Tbilisis

vake-saburTalos raionuli sasamarTlo;

gadawyvetileba, N2/48-2002, 5 seqtemberi, 2002 weli,

saCxeris raionuli sasamarTlo;

gadawyvetileba, N2/74, 6 Tebervali, 2003 weli, quTaisis

saqalaqo sasamarTlo. 

4.2. sakonstitucio sasamarTlo 

gadawyvetileba, saqme `aleqsandre danelia da giorgi comaia

saqarTvelos parlamentis winaaRmdeg~, N1/2-14-19, 30 dekem-

beri, 1996 weli, `saqarTvelos sakonstitucio sasamarTlos

gadawyvetilebebi~, 1996-1997 wlebi, Tbilisi, 2002 weli; 

ganCineba, saqme `moqalaqe lado sanikiZe da moqalaqe koba
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daviTaSvili saqarTvelos parlamentis winaaRmdeg~,

N1/7/20, 15 ianvari, 1997 weli, `adamiani da konstitucia~,

N1, 1997 weli; 

ganCineba, saqme `nino ioseliani samcxe-javaxeTis mxareSi

saqarTvelos prezidentis saxelmwifo rwmunebulis da

saqarTvelos ganaTlebis saministros winaaRmdeg~, N2/33/1,

4 noemberi, 1997 weli, `adamiani da konstitucia~, N1, 1998

weli; 

gadawyvetileba, saqme `saqarTvelos parlamentis wevrTa

jgufi saqarTvelos parlamentis winaaRmdeg~, N2/35, 29

dekemberi, 1997 weli, `saqarTvelos sakonstitucio

sasamarTlos gadawyvetilebebi~, Tbilisi, 2002 weli; 

gadawyvetileba, saqme `avTandil WaWua saqarTvelos par-

lamentis winaaRmdeg~, N2/80-9, 3 noemberi, 1998 weli,

`adamiani da konstitucia~, N4, 1998 weli; 

ganCineba, N2/81/2, 1999 wlis 11 maisi, ix. Jurnali `adamiani

da konstitucia~, N3, 1999 weli; 

gadawyvetileba, saqme `nugzar gergedava da vefxvia gerge-

dava saqarTvelos parlamentis winaaRmdeg~, N2/86/12, 3

noemberi, 1999 weli, `adamiani da konstitucia~, N1, 2000

weli;

ganCineba, saqme `moqalaqe irakli RorTqiSvili

saqarTvelos prezidentisa da saqarTvelos parlamentis

winaaRmdeg~, N1/7/111, 7 noemberi, 2001 weli, `adamiani da

konstitucia~, N4, 2001 weli; 

gadawyvetileba, saqme `levan SaraSeniZe, daviT wiklauri

da sxvebi saqarTvelos prezidentis winaaRmdeg~, N1/3/113,

25 dekemberi, 2001 weli, `saqarTvelos sakonstitucio

sasamarTlos gadawyvetilebebi~, Tbilisi, 2003 weli; 

ganCineba, saqme `1) moqalaqeebi: canava giorgi, fifia mari-

na, qardava vladimeri da sxvebi saqarTvelos parlamentisa

da saqarTvelos centraluri saarCevno komisiis

winaaRmdeg; 2) moqalaqe Tamaz (daTo) xoStaria

saqarTvelos centraluri saarCevno komisiis winaaRmdeg;

3) moqalaqe mamuka pitava saqarTvelos parlamentisa da

saqarTvelos centraluri saarCevno komisiis winaaRmdeg~,

N2/121,127,145/2, 14 Tebervali 2002 weli, `adamiani da kon-

stitucia~, N1, 2002 weli; 

gadawyvetileba, saqme `saqarTvelos moqalaqeebi – (1)

baWua gaCeCilaZe, simon TurvandiSvili, SoTa buaZe,

solomon sanadiraZe da levan qvacbaia, (2) vladimer
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doborjginiZe, nineli andriaZe, guram demetraSvili da

SoTa papiaSvili, (3) givi donaZe saqarTvelos parlamentis

winaaRmdeg~, N1/1/126,129,158, 18 aprili 2002 weli, `adamiani

da konstitucia~, N2, 2002 weli; 

gadawyvetileba, saqme `saqarTvelos moqalaqe guram

Samanidis konstituciuri sarCeli saqarTvelos Sinagan

saqmeTa da saqarTvelos sagadasaxado Semosavlebis samin-

istros winaaRmdeg~, N2/1/130, 23 aprili 2002 weli, `adami-

ani da konstitucia~, N2, 2002 weli; 

gadawyvetileba, saqme `q. Tbilisis didube-CuRureTis

raionuli sasamarTlos konstituciuri wardgineba~,

N8/177/2, 21 maisi, 2002 weli, `adamiani da konstitucia~, N2,

2002 weli; 

ganCineba, saqme `moqalaqe Salva mgelaZe saqarTvelos par-

lamentis winaaRmdeg~, N1/5/133, 24 maisi, 2002 weli, `adami-

ani da konstitucia~, N3, 2002 weli; 

ganCineba, saqme `saqarTvelos moqalaqe irina sariSvili-

Wanturias konstituciuri sarCeli saqarTvelos parla-

mentis winaaRmdeg~, N2/14/156, 4 oqtomberi, 2002 weli,

`adamiani da konstitucia~, N4, 2002 weli; 

gadawyvetileba, saqme `saqarTvelos moqalaqeebi – tristan

xaniSvili, Tedore niniZe, nodar WiTanava, levan aleqsiZe,

giorgi qavTaraZe da sxvebi (sul 12 mosarCele) saqarTvelos

parlamentis winaaRmdeg~, N1/2/174,199, 15 oqtomberi 2002

weli, `adamiani da konstitucia~, N4, 2002 weli;

gadawyvetileba, saqme `saqarTvelos axalgazrda iuristTa

asociacia da zaal tyeSelaSvili, maia SariqaZe, nino

basiSvili, vera basiSvili da lela guraSvili saqarTvelos

parlamentis winaaRmdeg~, N2/2/180-183, 5 noemberi, 2002

weli, `adamiani da konstitucia~, N4, 2002 weli;

ganCineba, saqme `mosarCele: nazi TxeliZe saqarTvelos

parlamentis winaaRmdeg~, N2/19/207, 26 noemberi, 2002 weli,

`adamiani da konstitucia~, N4, 2002 weli; 

gadawyvetileba, saqme `saqarTvelos moqalaqeebi firuz

beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo

damcveli saqarTvelos parlamentis winaaRmdeg~,

N2/3/182,185,191, 29 ianvari, 2003 weli, `adamiani da konsti-

tucia~, N1, 2003 weli;  

ganCineba, N2/3/217, 13 Tebervali, 2003 weli, Jurnali

`adamiani da konstitucia~, N2, 2003 weli;

gadawyvetileba, N1/1/138,171,179,209, 26 Tebervali, 2003
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weli, Jurnali `adamiani da konstitucia~, N2, 2003 weli;

ganCineba, N2/9/227, 17 aprili, 2003 weli, Jurnali `adamiani

da konstitucia~, N2, 2003 weli;

5. adamianis uflebaTa evropuli komisiisa

da evropuli sasamarTlos mier 

gamoyenebuli ZiriTadi gadawyvetilebebi

artiko italiis winaaRmdeg, 1980 wlis 13 maisi, Series A,

no. 37;

assenovi da sxvebi bulgareTis winaaRmdeg, 1998 wlis 28

oqtomberi, Reports 1998-VIII, 3290;

aqseni germaniis winaaRmdeg, 1983 wlis 8 dekemberi, Series

A, no. 72;

bankoviCi da sxvebi natos wevri saxelmwifoebis winaaR-

mdeg, 2001 wlis 12 dekemberi;

berehabi niderlandebis winaaRmdeg, 1988 wlis 21 ivnisi,

Series A, no. 138;

bomartani safrangeTis winaaRmdeg, 1994 wlis 24 noemberi,

Series A, no. 296-B; 

borgersi belgiis winaaRmdeg, 1991 wlis 30 oqtemberi,

Series A, no. 214-B;

brogani gaerTianebuli samefos winaaRmdeg, 1998 wlis 23

marti, Series A, no. 145- B;

`b~ safrangeTis winaaRmdeg, 1992 wlis 25 marti, Series A,

no. 232-C;

gaskini gaerTianebuli samefos winaaRmdeg, 1989 wlis 7

ivlisi, Series A, no. 160; 

golderi gaerTianebuli samefos winaaRmdeg, 1975 wlis

21 Tebervali, Series A, no. 35; 

dadjeni gaerTianebuli samefos winaaRmdeg, 1981 wlis 22

oqtomberi, Series A, no. 45;  

de vildi, oomsi da versipi belgiis winaaRmdeg, Series A,

no. 12;

de bekeri belgiis winaaRmdeg, 1958 wlis 9 ivnisi, ganacxa-

di N214/56, (1958-1959) 2 Yearbook 214;

de kuberi belgiis winaaRmdeg, 1984 wlis 26 oqtomberi,
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Series A, No. 86;

delkuri belgiis winaaRmdeg, 1970 wlis 17 ianvari, Series

A, no. 11;

derbi SvedeTis winaaRmdeg, 1990 wlis 23 oqtomberi, Series

A, no. 187;

eiri irlandiis winaaRmdeg, 1979 wlis 9 oqtomberi, Series

A, no. 32; 

van der miuseli belgiis winaaRmdeg, 1983 wlis 23 noemberi;

vemhofi germaniis winaaRmdeg, 1968 wlis 27 ivnisi, Series

A, no. 7;

viqsi gaerTianebuli samefos winaaRmdeg, A-114 (1987) 10

EHRR 293;

zoeringi gaerTianebuli samefos winaaRmdeg, 1989 wlis 7

ivlisi, Series A, no. 161;

Taireri gaerTianebuli samefos winaaRmdeg, 1978 wlis 25

aprili;

iangi, jeimsi da vebsteri gaerTianebuli samefos

winaaRmdeg, 1981 wlis 13 seqtemberi;

ierSildi daniis winaaRmdeg, 1994 wlis 23 seqtemberi,

Series A, no. 298;

irlandia gaerTianebuli samefos winaaRmdeg, 1978 wlis

18 ianvari, Series A, no. 25;

kastelsi espaneTis winaaRmdeg, 1992 wlis 23 aprili,

Series A, no. 236;

kempbeli da kozansi gaerTianebuli samefos winaaRmdeg,

1982 wlis 25 Tebervali, Series A no. 48;

kigani irlandiis winaaRmdeg, 1995 wlis 26 maisi, Series A,

no. 290;

klasi germaniis winaaRmdeg, 1978 wlis 6 seqtemberi, Series

A, no. 28; 

kokinakisi saberZneTis winaaRmdeg, 1993 wlis 25 maisi,

Series A, no. 260-A;

kosi gaerTianebuli samefos winaaRmdeg, 1990 wlis 27

seqtemberi, Series A, no. 184;

kruslini safrangeTis winaaRmdeg, 1990 wlis 24 aprili,

Series A, no. 176-B; 

kruz varazi da sxvebi SvedeTis winaaRmdeg, 1991 wlis 20

marti, Series A no. 201;

lianderi SvedeTis winaaRmdeg, 1987 wlis 26 marti, Series

A, no. 116; 

lisgou da sxvebi gaerTianebuli samefos winaaRmdeg,
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1986 wlis 8 ivlisi, Series A, no. 102;

lingensi avstriis winaaRmdeg, 1986 wlis 8 ivlisi, Series

A, no. 103;

loizidu TurqeTis winaaRmdeg, 1995 wlis wlis 23 marti,

Series A, no. 310;

lopez ostra espaneTis winaamdeg, 1994 wlis 9 dekemberi,

Series A, no. 303-C;

luediki, belkasemi da kosi germaniis winaaRmdeg, 1978

wlis 28 noemberi, Series A, no. 29; 

lukanovi bulgareTis winaaRmdeg, 1997 wlis 20 marti;

makkani da sxvebi gaerTianebuli samefos winaaRmdeg,

1995 wlis 27 seqtemberi, Series A, no. 324; 

marqsi belgiis winaaRmdeg, 1979 wlis 13 ivnisi, Series A, no.

31;

melouni gaerTianebuli samefos winaaRmdeg, 1984 wlis 2

agvisto, Series A, no. 82;

miuleri Sveicariis winaaRmdeg, 1988 wlis 24 maisi, Series

A, no. 133;  

mostakimi belgiis winaaRmdeg, 1991 wlis 18 Tebervali,

Series A, no 193;

nimitci germaniis winaaRmdeg, 1992 wlis 16 dekemberi,

Series A, no. 251-B;  

norisi irlandiis winaaRmdeg, 1988 wlis 26 oqtomberi,

Series A, no. 142;

oberSliki avstriis winaaRmdeg, 1991 wlis 23 maisi, Series

A, no. 204;

olsoni SvedeTis winaaRmdeg, 1988 wlis 24 marti, Series A,

no 130;

osmani gaerTianebuli samefos winaaRmdeg, 1998 wlis 28

oqtomberi, Reports 1998-VIII, 3159-61;

oto premingeris instituti avstriis winaaRmdeg, 1994

wlis 20 seqtemberi, Series A, no 195-A;

paueli da reineri gaerTianebuli samefos winaaRmdeg,

1990 wlis 21 Tebervali, Series A, no. 172;

perta rumineTis winaaRmdeg, 1998 wlis 23 seqtemberi;

platforma `eqimebi sicocxlisaTvis~ avstriis

winaaRmdeg, 1988 weli, Series A, no. 139; 

preto da sxvebi italiis winaaRmdeg, 1983 wlis 8 dekem-

beri, Series A, no. 71; 

redi gaerTianebuli samefos winaaRmdeg, N7630/76, 19 DR

113 (1979);
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sandi Taimsi gaerTianebuli samefos winaaRmdeg, 1979

wlis 26 aprili, Series A, no. 30; 

silveri gaerTianebuli samefos winaaRmdeg, 1983 wlis 25

marti, Series A, no. 61;

skoZari da junta italiis winaaRmdeg, 2000 wlis 13

ivlisi;  

funke gaerTianebuli samefos winaaRmdeg, 1993 wlis 25

Tebervali, Series A, no. 256-A;

xrisostomosi TurqeTis winaaRmdeg, 1991 wlis 4 marti,

ganacxadi N15299-15311/89; 

jonstoni da sxvebi irlandiis winaaRmdeg, 1986 wlis 18

dekemberi, Series A, no. 112; 

hendisaidi gaerTianebuli samefos winaaRmdeg, 1976 wlis

7 dekemberi, Series A, no. 24;

hokaneni fineTis winaaRmdeg, 1994 wlis 23 seqtemberi,

Series A, no 299-A;

X da Y niderlandebis winaaRmdeg, 1985 wlis 26 marti,

Series A, no. 91.
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avtoris Sesaxeb

konstantine korkelia – saqarTvelos mecnierebaTa

akademiis saxelmwifosa da samarTlis institutis direq-

toris moadgile; Tbilisis saxelmwifo universitetis sa-

erTaSoriso samarTlisa da saerTaSoriso urTierTobebis

fakultetis docenti. 

1997 wels warCinebiT daamTavra Tbilisis saxelmwifo

universitetis iuridiuli fakulteti. 1999 wels daicva sa-

kandidato disertacia saerTaSoriso samarTlis specia-

lobiT. 1999-2000 wlebSi swavlobda magistraturaSi lei-

denis universitetSi (niderlandebi) da miiRo saerTaSori-

so samarTlis magistris xarisxi (warCinebiT).

samecniero staJireba gavlili aqvs evropis wamyvan sa-

mecniero centrebSi, maT Soris: britaneTis saerTaSoriso

da SedarebiTi samarTlis institutSi (londoni, didi bri-

taneTi), haagis saerTaSoriso samarTlis akademiaSi (haaga,

niderlandebi), aseris saerTaSoriso samarTlis insti-

tutSi (haaga, niderlandebi), SedarebiTi sajaro samar-

Tlisa da saerTaSoriso samarTlis maqs plankis institut-

Si (haidelbergi, germania), helsinkis universitetSi (hel-

sinki, fineTi), gaeros saerTaSoriso samarTlis komisiaSi

(Jeneva, Sveicaria), saerTaSoriso kvlevebis institutSi

(Jeneva, Sveicaria), federalizmis institutSi (friburgi,

Sveicaria);

muSaobda sagareo saqmeTa saministroSi sxvadasxva Ta-

namdebobaze, maT Soris saerTaSoriso samarTlebrivi de-

partamentis direqtoris moadgiled. 2000 wlidan 2002 wlis

dasawyisamde iyo saqarTvelos generaluri warmomadgene-

li adamianis uflebaTa evropul sasamarTloSi. 2002 wli-

dan aris ekonomikuri politikisa da samarTlebrivi sakiT-

xebis qarTul-evropuli sakonsultacio centris eqsperti

samarTlebriv sakiTxebSi.

rogorc saqarTveloSi, ise sazRvargareT gamoqveyne-

buli aqvs 35 samecniero publikacia, maT Soris 4 monogra-

fia. aris ori samecniero publikaciis redaqtori. 
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