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NATIONAL IMPLEMENTATION MEASURES OF UN SANCTIONS AND RESPECT OF 
HUMAN RIGHTS

EUROPEAN UNION

The CAHDI questionnaire on national implementation measures of UN sanctions, and 
respect for human rights contains an entry on the European Union from early 20061. In the 
past two years, a number of important new judgments have been delivered in the area. Let 
me therefore take the opportunity to update delegations about the main lines of the 
developing jurisprudence on the implementation of UN sanctions in the European Union and 
human rights.

With respect to asset freezing and other sanctions against terrorist groups and individuals 
associated with them, the European Union operates two different lists2. First, UN Security 
Council Resolution 1390 (2002) on the freezing of funds of persons and entities associated 
with Usama bin Laden, the Al-Qaida network and the Taliban is implemented by Common 
Position 2002/402/CFSP and Council Regulation (EC) No. 881/2002 of 27 May 2002 ("the 
Al-Qaida/Taliban list")3. This list includes persons and entities that have been designated by 
the relevant UN Sanctions Committee as associated with the Al-Qaida network and the 
Taliban. Second, in accordance with Common Position 2001/931/CFSP of 27 December 
2001, Council Regulation (EC) No. 2580/2001 on specific restrictive measures directed 
against certain persons and entities with a view to combating terrorism freezes the assets of 
persons, groups or entities involved in terrorist acts. While this "EU terrorist list" implements 
the abstract criteria laid down in UN Security Council Resolution 1373 (2001), the European 
Union decides autonomously which specific groups, persons or entities qualify to be listed. 

1. The Al-Qaida/Taliban list
The two leading cases on the Al-Qaida/Taliban list are Kadi and Yusuf/al Barakaat 
International Foundation. The Court of First Instance4 rejected the application to annul the 
decisions that led to the inclusion of the applicants in the list. It considered  that the 
resolutions of the Security Council at issue fell, in principle, outside the ambit of the Court's 
judicial review and that the Court had no authority to call in question, even indirectly, their 
lawfulness in the light of Community law. On the contrary, the Court was bound, so far as 
possible, to interpret and apply Community law in a manner compatible with the obligations 
of the Member States under the Charter of the United Nations5.  An exception would only 
exist with respect to ius cogens norms which are also binding on the UN Security Council. In 
that light the CFI then analysed whether the applicant's rights to property, to a fair hearing 
and to an effective remedy formed part of ius cogens and were reached and concluded that 
this double condition was not met. 

In the Hassan and Ayadi judgments of 12 July 20066 the Court of First Instance confirmed its 
holdings from Yusuf and Kadi. Responding to the new allegation that the de-listing 
procedure at the level of the UN Sanctions Committee is ineffective as it does not allow for 
direct access of a listed person to the Committee, the Court added that Member States are 
bound, in accordance with Article 6 EU, to respect the fundamental rights of the persons 

                                               
1 CAHDI (2006) 12, pp. 73-76. N.B. See also Appendix 1.
2 Note that the UN and the EU also adopted other targeted sanctions involving the designation of individuals and 
entities outside the context of combating terrorism.
3 OJ 2002, L 139. The regulation replaces earlier restrictive measures against the Taliban that had been adopted 
to implement UN Security Council Resolution 1267 (1999) and UN Security Council Resolution 1333 (2000). 
4 CFI, Judgment of 21 September 2005, T-315/01 (Kadi v Council and Commission); Judgment of 21 September 
2005, T-315/01 (Yusuf and Al Barakaat International Foundation v. Council and Commission). All judgments can 
be downloaded from the website of the European Court of Justice (http://www.curia.europa.eu). 
5 CFI, Kadi judgment, § 225; Yusuf Judgment, § 276. 
6 CFI, Judgment of 12 July 2006, T-49/04 (Faraj Hassan v Council and Commission); CFI Judgment of 12 July 
2006, T-253/02 (Chafiqu Ayadi v. Council). 
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involved. They must thus ensure, so far as is possible, that interested persons are put in a 
position to assert their point of view before the competent national authorities when they 
present a request to be removed from the list7. Moreover, if the national authorities were 
infringing the right of the persons involved to request their removal from the list, it would be 
for the national court to apply, in principle, national law while taking care to ensure the full 
effectiveness of Community law8.

The above mentioned four cases are currently pending on appeal before the European Court 
of Justice9. 

In Möllendorf10, the European Court of Justice addressed the situation where both the 
contract for the sale of immovable property and the agreement on transfer of ownership 
have been concluded before the date on which the buyer was included in the Al-
Qaida/Taliban list. Upon a preliminary ruling request by a German court, the Court found in 
its judgment of 11 October 2007 that Article 2(3) of the Regulation must be interpreted as 
prohibiting the final registration, in performance of that contract, of the transfer of ownership 
in the Land Register subsequent to that date. With respect to possible interferences of the 
Regulation with the fundamental right of disposal enjoyed by the owners of the property, the 
Court pointed out that the requirements flowing from the protection of fundamental rights 
within the Community legal order are also binding on Member States when they implement 
Community rules. Accordingly, it is for the referring court to determine whether, in view of the 
special features of the case before it, repayment of the sums received by the sellers would 
constitute a disproportionate infringement of their right to property and, if that is the case, to 
apply the national legislation in question, so far as is possible, in such a way that the 
requirements flowing from Community law are not infringed11.

2. The EU terrorist list
With respect to the EU terrorist list, two different types of action must be distinguished. 

Where the European Union decides to freeze assets of listed persons, this action is done 
through the inclusion of the group or person into the scope of application of both Common 
Position 2001/931/CFSP and Council Regulation (EC) 2580/2001. By virtue of Article 249 
EC, regulations are directly applicable in the Member States. 

Where the European Union obliges Member States to provide mutual assistance with 
respect to enquiries and proceedings against listed persons, it does so by including the 
group or persons into the scope of application of Common Position 2001/931/CFSP. 
Member States have to ensure that their national policies conform to Common Positions. 

As the former is an instrument of Community law (1st pillar), whereas the latter is adopted in 
the framework of the Common Foreign and Security Policy and police and judicial 
cooperation in criminal matters (2nd and 3rd pillar), this has consequences for the judicial 
review exercised by the European Courts. Let us explain this in further detail.

a) Freezing of assets under Community law
In PKK/KNK, the European Court of Justice reviewed in its judgment of 18 January 2007 the 
conditions under which a group included in the list operated under the Council Regulation 
can bring an annulment action before the European Courts under Article 230 (4) of the EC 

                                               
7 CFI, Hassan judgment, § 117; Ayadi judgment, § 147.
8 CFI, Hassan judgment, § 122, Ayadi judgment, § 152.
9 Case C-402/05 P (Kadi); Case C-415/05 P (Al Barakaat); Case C-399/06 P (Hassan); Case C-403/06 P (Ayadi).
10 ECJ, Judgment of 11 October 2007, C-117/06, Möllendorf. 
11 ECJ, Möllendorf Judgment, §§ 78-79.
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Treaty12. Setting aside an order of the Court of First Instance, it held that the Kurdistan 
Workers's Party (PKK) had standing in the European Courts (Luxemburg), whereas the 
Kurdistan National Congress (KNK) was not entitled to bring an action as it was not included 
in the EU terrorist list. As the KNK would also lack the status of a victim within the meaning 
of Article 34 of the European Convention on Human Rights, no conflict between the ECHR 
and the fourth paragraph of Article 230 EC had been established in the circumstances of that 
case13. The Court of First Instance is now addressing the substance of the application 
lodged by PKK in 2002.

The compatibility of the procedures according to which a person is included in the list 
operated under the Council Regulation with fundamental rights is at the heart of the Court of 
First Instance's judgment of 12 December 2006 in Organisation des Modjahedines du 
people d 'Iran (OMPI)14. Distinguishing from Yusuf and Kadi the Court exercised full judicial 
review because it found that the European Union was not merely implementing specific 
decisions of the relevant UN Sanctions Committee, but taking a discretionary decision 
itself15. The CFI held that the right to a fair hearing must be observed at national level when 
a Member State proposes a person or a group for inclusion in the EU list; moreover, at 
Community level the party concerned need be afforded the opportunity effectively to make 
known his views on the legal conditions of application of the Community measure in 
question16. At the same time certain restrictions on the right to be heard were considered 
legitimate. In order to safeguard the "surprise effect" of asset freezing, the party concerned 
may be heard after the adoption of the measure rather than before. Moreover, there is no 
duty to disclose evidence to the party concerned if doing so would jeopardise public 
security17. With respect to the obligation to state reasons, the Court demanded to 
communicate the actual and specific reasons to the party18.  Finally, the Court held that it 
must be in position to exercise effective judicial review by receiving itself all relevant 
evidence and information19. In view of the fact that these legal requirements had not been 
met in the present case, the Court annulled the decision to include OMPI in the EU terrorism 
list. 

As the Council has not appealed the OMPI judgment, it has become final. In June 2007, the 
Council amended the relevant procedures. More details on the EU-listing process can be 
found in a public EU Factsheet that was updated as recently as 8 February 200820. 

In the Al-Aqsa21 and Sison22 judgments of July 2007, the Court of Instance applied the 
standards elaborated in OMPI to a foundation and another listed person. As a new element it 
also reviewed in Sison the applicant's claim for damages. In that regard, the Court 
considered that the breach of the applicant's right of defence is sufficiently serious for the 
Community to incur liability. Nevertheless, the fundamental principle that the rights of the 
defence must be observed being essentially a procedural guarantee, it held that annulment 

                                               
12 ECJ, Judgment of 18 January 2007, C-229/05 P (Osman Ocalan, on behalf of the Kurdistan Workers's Party 
(PKK) and Serif Vanley, on behalf of the Kurdistan Natioanl Congress (KNK) v. Council).
13 ECJ, PKK judgment, §§ 75-83.
14 CFI, Judgment of 12 December 2006, T-228/02, Organisation des Modjahedines du peuple d'Iran v. Council. 
15 CFI, OMPI judgment, §§ 99-107.
16

CFI, OMPI judgment, §§ 119-126.
17 CFI, OMPI judgment, §§ 127-137.
18 CFI, OMPI judgment, §§ 138-151.
19 CFI, OMPI judgment, §§ 152-159.
20 Factsheet of 8 February 2008 – The EU list of persons, groups and entities subject to specific measures to 
combat terrorism, available at 
http://www.consilium.europa.eu/cms3_fo/showPage.asp?id=631&lang=en&mode=g. 
21 CFI, Judgment of 11 July 2007, Case T-323/03, Stichting Al-Aqsa v Council. 
22 CFI, Judgment of 11 July 2007, Case T-47/03, Jose Maria Sison v. Council. 

http://www.consilium.europa.eu/cms3_fo/showPage.asp?id=631&lang=en&mode=g
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of the contested act constitutes adequate compensation for the damage caused by that 
breach23.

b) Mutual assistance of EU Member States under Union law
In the Segi24 and Gestoras Pro Amnistía25 judgments, the European Court of Justice 
confirmed an order of the Court of First Instance rejecting an application for damages which 
a listed group claimed to have suffered from its inclusion into the Annex of Common Position 
2001/931/CFSP. In its judgment of 27 February 2007, the Court held that Community courts 
do not have jurisdiction to entertain any action for damages against common positions 
adopted under Titles V and VI of the EU Treaty26. However, where a common position 
produced legal effects in relation to third parties and erroneously had the format of a 
common position, the Court could accord to it its correct classification. If such reclassification 
proved necessary, the Court may give a preliminary ruling on the validity or interpretation of 
the act under the conditions laid down in Article 35 EU27. The Court also reminded that it is 
for the Member States' courts to interpret and apply national procedural rules governing the 
exercise of rights of action. National courts should enable natural and legal persons, first, to 
challenge before the courts the lawfulness of any decision or other national measure relating 
to the drawing up of an act of the European Union or to its application to them and, second, 
to seek compensation for any loss suffered28.

It has taken some time to present recent jurisprudence on EU sanctions, which are common 
to the 27 Member States of the European Union, and to report on the implementation of UN 
sanctions in the legal order of the European Union. This documents tries to summarize as 
succinctly as possible a number of lengthy and very complex judgments of our highest 
courts. It is intended to provided an overview of the situation as it stands today. Another 
update may be necessary in the future, given that some 22 sanction cases are currently 
pending before the Court of First Instance and the Court of Justice together.

                                               
23 CFI, Sison judgment, §§ 240-241.
24 ECJ, Judgment of 27 February 2007, Case C-355/04 P (Segi v. Council).
25 ECJ, Judgment of 27 February 2007, Case C-354/04 P (Gestoras Pro Amnistía v. Council). 
26 ECJ, Segi Jugment, §§ 44-48; ECJ, Gestoras Pro Amnistía judgment, §§ 44-48.
27 ECJ, Segi Judgment, §§ 54-55; ECJ Gestoras Pro Amnistía judgment, §§ 54-55.
28 ECJ, Segi Judgment, § 56; ECJ Gestoras Pro Amnistía judgment, § 56.
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