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SERVICE DE L’EXECUTION
DES ARRETS DE LA CEDH

The President of the Committee of Ministers

Department for the Execution of Judgments of the European Court of Human
Rights, Council of Europe, Strasbourg, France

DGl-execution@coe.int

20 September 2019

By E-mail Only
10 October 2019 Kyiv, Ukraine

Communication
from EasyBusiness pursuant to Rule 9.2 of the Rules of the Committee of
Ministers of the Council of Europe for the supervision of the execution of
judgment in the case Zelenchuk and Tsytsyura v. Ukraine

(application nos. 846/16 and 1075/16)

1. EasyBusiness is Ukrainian independent non-profit civil society organization with
the mission to create favourable conditions for business operation by improving regulatory
environment in Ukraine. Our primary goal is reducing state regulatory burden on business
by simplifying procedures, reducing the number of regulatory authorities and frequency
of inspections, abolishing unnecessary permits and licenses etc.

2. On May 23, 2018, European Court of Human Rights delivered the judgment in the
case of Zelenchuk and Tsytsyura v. Ukraine, recognizing that the moratorium cn farmland
sale in Ukraine is a violation of property rights. Despite the fact that the decision came
into force on 22 August 2018, the previous Ukrainian Government has nol taken
measures to restore the rights of 7 million Ukrainians. The implementation of the decision
remains problematic and requires further supervision and meticulous review by the
Committee of Ministers of the Council of Europe.

3. FasyBusiness was also involved in the proceedings before the Courl as a third

party intervener and as an entity that submitted amicus curiae has an intention to follow
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up on the measures of implementation of the above judgment.’ These submissions were

summarised by the Strasbourg Court as follows:

‘... 93. EasyBusiness submitted certain information concerning the history of the land
reform in Ukraine and the structure of its agricultural sector. In particular, according to
them, from 1996 to 2009 two thirds of Ukraine’s agricultural land was transferred into
private ownership and 94% of the rural population converted their shares of land into
land plots. As a result, legally the land was fragmented into small parcels. However,
agricultural production had not been so fragmented since in practice the agricultural
producers rented large areas from numerous owners, with the ten top agricultural
companies renting from 150 to 654 thousand hectares. They were using the resulting
economies of scale to accumulate additional financial resources which in turn skewed
the balance in the rental market in their favour.

94. The intervener argued that the moratorium violated the conslitutional provisions
guaranteeing property rights (see paragraphs 24 and 25 above). It prevented the
creation of a transparent land market and owners from earning adequate income from
their land.

95. The existing situation did not mean that there was no market in land, but rather
that it was non-transparent, leading economic players to use devious schemes (o
ensure control over land. It had also led to concentration of control over land in the
hands of agricultural holding companies which, as the most common tenants, had
disproportionate power over small land owners (the average plot size being four
heclares) who had no choice but to accept low rents. The land market was fairly
monopolised with the 100 biggest players renting 6.5 million hectares. This had led to
abnormally low rents. The interveners pointed out that about two thirds of the seven
million individuals who had obtained land in the course of privatisation were senior
citizens, the average age of a landowner being fifty-seven, and 79% of them being
over fifty.

96. The interveners considered the risks advanced lo justify the continuation of the
present situation exaggerated. Thus, as to the risk thatl the land would be sold al
meagre prices, international experience showed, to the contrary, thatin most countries
the creation of a free land market had led to an increase in the value of land. As to the
risk of land being bought out by foreigners, no international financial enlity possessed

the financial resources necessary to buy up the land in quantiies which would

T Written submissions were received from EasyBusiness, an non-governmental organisation based in Kyiv,
which had been granted leave by the President of the Section to intervene as a third parly (Article 36 § 2
of the Convention and Rule 44 § 3 of the Rules of Court) (see par. 5 of the judgment).

Communication from FasyBusiness pursuant to Rule 9.2 of the Rules of the Committee of Ministers of the Council of
Europe for the supervision of the execution of judgment in the case Zelenchuk and Tsytsyura v. Ukraine

(application nos. 846/16 and 1075/16)




DH-DD(2019)1215: Rules 9.2/9.6 NGO & reply from the authorities in Zelenchuk v. Ukraine.
Document distributed under the sole responsibility of its author, without prejudice to the legal or political position of the Committee
of Ministers.

constitute a threat and high land fragmentation made this risk even less realistic. As
to the possible lifting of the moratorium increasing the pressure on small farmers, the
interveners considered, o the contrary, that the lifting of the moratorium would be
beneficial to them by increasing their access to financing. ...»

5. Once again, EasyBusiness, reconfirms its previous position made before the
European Court, in that the continued existence of the moratorium would continue to
violate the property rights of vast number of persons, who remain victims of this
unjustified, arbitrary and disproportionate prohibition on sale of agricultural land. It also
notes that de facto the position of EasyBusiness, which was very much similar to the
position of the applicants, had been reconfirmed by a final and binding judgment of the
European Court of Human Rights. Already almost two years have passed since the
judgment became final, but the moratorium continues to exist, with no major action taken
by the authorities for its full annulment. Some of the reported actions of the authorities
include individual measures of payment of just satisfaction (costs and expenses) as well
as the general measures, which notably included development of a Draft Law “"On sale of

agricultural land”, judicial practice and dissemination and publication measures.?

ECHR judgment

6. In 2018 in the case of Zelenchuk and Tsytsyura v. Ukraine (application nos. 846/16
and 1075/16) European Court of Human Rights found that the moratorium Ukraine's
absolute ban on buying and selling of land violates the property rights®. The court has
judged that the moratorium causes the violation of Article 1 of Protocol No. 1 of the
European Convention on Human Rights (protection of property).

7. Additionally, the Court in ils judgment underlined several specific traits of the

moratorium, i.e. that it existed for a lengthy period of time, had broad scope and was of

? The Ukrainian authorities submitted an action plan on 1 March 2019 (see DH-DD(2019)254 ) and provided
lhe following information, which is being assessed by the Department for the Execulion of judgments of the

European court of human rights. hittp://hudoc.exec.coe.int/eng?i=004-50173
3 See, Zelenchuk and Tsylsyura V. Ukraine (judgment on the merits):

htip

Communication from FasyBusiness pursuant to Rule 9.2 of the Rules of the Committee of Ministers of the Council of
Europe for the supervision of the execution of judgment in the case Zelenchuk and Tsytsyura v. Ukraine

(application nos. 846/16 and 1075/16)




DH-DD(2019)1215: Rules 9.2/9.6 NGO & reply from the authorities in Zelenchuk v. Ukraine.
Document distributed under the sole responsibility of its author, without prejudice to the legal or political position of the Committee
of Ministers.

its blanket and inflexible nature. The judgment also ruled that the stale had not struck a
fair balance between the general interest of the community and the property rights of the
applicants and imposed on them the excessive burden of the authorities’ failure to meet
their self-imposed goals and deadlines (§147). The Court also held under Article 46 of the
Convention that the problem underlying the violation of Article 1 of Protocol No. 1
concerns the legislative situation itself and that its findings extend beyond the sole
interests of the applicants in the instant case as exceptionally large number of individuals
are affected by the moratorium.*

8. In terms of the general measures, the Court requested that "... the respondent
State should take appropriate legislative and/or other general measures (o ensure a fair
balance between the interests of agricultural land owners on the one hand, and the
general interests of the community, on the other hand, in accordance with the principles

of protection of property rights under the Convention" (§ 150 of the judgment).

Current Status

Legislative actions.

8. As of now, no legislative measures as requested by the Court were taken. In July
2018 (after the decision was adopted but before its entry into force) the Verkhovna Rada
by the adoption of the Law no 2498-VIII tightened the provisions of moratorium (the
exceplion to moratorium allowing exchange contracts was limited to land parcels within
one tract of land).

9. Moreover, despite the European Court of Human Rights decision, in 2018 the
moratorium was technically “extended” for at least one more year (Law of 20 December
2018 No.2666-VIII). This extension is only technical as in fact the moratorium can be
terminated only through a separate legislative action (this particular wording of the
relevant provision of the Land Code of Ukraine were analyzed in much detail in the

decision of the Court). Still, the extension is a very alarming indicator.

" Hudoc-exec information on the Zelenchuk and Tsytsyura judgment:
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Court practice.

10. Despite several decision of the courts of lower instances (in Donetsk Region)
directly applying the provision of the Convention and the judgement in the Zelenchuk and
I'sylsyura case to the effect that the provisions on the moratorium are not applicable’, the
Grand Chamber of the Supreme Court in one of these cases failed (o rule on the issue of
compatibility of moratorium with the Constitution of Ukraine and the Convention, limiting
itself to the conclusion that the provisions on the moratorium did not extend to the matter
before the court®.

11, Atthe same time, there are reports’ that other courts of the first instances applied
the provisions on moratorium to the effect that alienation of agricultural land is prohibited
without paying altention to the judgment in the Zelenchuk and Tsylsyura case.
Economic context of the moratorium.

12. The moratorium was introduced in order to prepare the legislative base for
farmland turnover and prevent the concentration of land. In fact, the restriction does not
reflect public interest. It serves as a detrimental factor not only for the individual
landowners, but also to the entire sociely.

13. The small average size of land plots (4 hectares) makes it economically
unreasonable for the owners (most of whom are elderly people or reside in other
!ocations) to farm the land on their own. The only available option is to lease out the land
plots, but insofar this is the only option the lease rates are extremely low (around USD 60
in 2018”)‘ Also, the inability to sell land plots fully precludes the owners from using the

land as collateral.

I

See hlip//reyesir.court.aov.ua/Review/79616669 and  hitp://reyestr.court.gov.ua/Review/795
approach of the court of the first instance was upheld by the appellale courl.

See
hitp:/iwww revestr.court. gov.ua/Review/82568415?fbclid=IwAR3egn u3PElcyeYX2ED|YZCBravDK-
8k HOX8YIKbIIKZAHOS3XNHmMApRK.

See, for instance, hitps://uba.ua/ukr/news/6754/
% The Stale Service of Ukraine for Geodesy, (,anoqra'my md (,ad'
mq r<l|r[r1 knm[‘md renl prices in  Ukraine: ‘

PV YT P
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14.  Moreover, the moratorium affects the efficiency of the Ukrainian agricultural
business. The structure of agricultural ownership resulting from the existence of the
moratorium is inefficient (around 5 million hectares belong to the top 100 agricultural

holdings while the other 85% of the land is owned by small landowners)”.

5. Inadequate financing of the agricultural sector due to the lack of access to cheap
credit resources of SME leads to low profitability of the sector (EBITDA USD 150-200).
Only some agricultural holdings have the opportunity to attract financial resources through
loans, IPO, Eurobonds (MHP, Ukrlandfarming, Nibulon, Kernel), which discriminales the
rest of agricultural producers and distorls competition.

16.  According to EasyBusiness’ recent calculations, lifling the moratorium and
launching the farmland market will lead to significant increase in landowner's welfare.
First of all, under market conditions lease rate will be growing rapidly demonstrating the
growth of up to 260% for ten years. Secondly, landowners will be able to sell their land
for a fair price, that can reach USD 1 200 - 3 500 depending on the introduced markel

model. Also, landowners will get a possibility to use their land plots as a collateral to

a bank loan.

17.  The abolishment of the moratorium will also lead to an increase in competitiveness
of Ukrainian agribusiness. Companies that do not rent but actually own farmland are more
nterested in making long-term investments. The free turnover of farmland will also
boost the development of new financial instruments that will serve companies’ necds,
and altract foreign investors to Ukrainian agricultural industry.

18.  EasyBusiness estimates a total effect of land reform in Ukraine to be between
USD 70 and 105 billion of additional GDP for len years that will consist of an increase
in consumer spending, domestic and foreign investments and lax revenues.

19.  In addition to the above, lifling a land moratorium is a requirement (in a sense a
bdining recommendation) from the IMF, which considers the agricultural land markel

underdeveloped due to a moratorium, limiting the expansion of this key sector and leaving

“Calculalions are based on data from hiios //iat
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the rural population poor.'® Similar position is taken by the experts from the World Bank,
who state that: “The economic case for lilling the moratorium is clear. Bul unless this is done
transparently, the risks may outweigh the benefits. In a country that has seen enormous public
wealth disappear through corruption and theft, and with public institutions charged with the
prevention of this kind of malfeasance yel lo demonstrate their effectiveness, many fear that any
change lo the current system will lead to concentration of land in the hands of the elite. Thus,
heyond the economic reforms/measures listed above, fair and transparent reform of Ukraine’s
land markel would demonstrale lo Ukrainians—and the world-—that the country can ensure that

its unique natural resources can benefit all of its citizens.”'" The

New developments

20.  The election of new President, Parliament and appointment of new Cabinel of
Ministers has established preconditions for the implementation of long-awailed changes
and the execution of the judgement. The necessity of opening farmland market is
recognized hy President Volodymyr Zelenskyi'”, members of the ruling party™ and new
Minister of Economic Development, Trade and Agriculture of Ukraine™,

21, On 26 October 2019 the draft law “On farmland turnover” was introduced by the

Cabinet of Ministers in Verkhovna Rada (registrational no. 2178"). The draft law provides

relatively liberal rules on agricultural lands turnover but is designed to come in effect

starting with 1 October 2020. The necessity for such a long transitional period is explained

14 I[\/\F mfor mtlon on major roforrm requirod in

World Bank review of the land markel reforms:
'n Ips:/Iwww, \/\/()Huba( 1k ora/en/news/opinion/2017/10/02/ukraine-can-bhoost-annual-oulput-us15-billion-

moratorium on farmland sale:

S Head of the Se
farmland sale
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by the need to provide Ukrainian farmers with the financial instruments facilitating land
acquisition.
22.  The major provisions of the drafl law are as follows:

to lift moratorium on 1 October 2020;

- toallow sale of land to citizens of Ukraine, legal entities founded under the laws of
Ukraine (currently this possibility is open only to entities founded by Ukrainian
citizens), municipalities and the State;

- to put a cap on ownership of land per subject of ownership and affiliated persons
and entities by not more than 15% of the agricultural lands within the region,
including the Crimea, and 0,5% of agricultural lands in Ukraine;

- to create contract prices on sale of land registration system (through the registry
of titles);

- fo grant those with a right to permanent tenancy of land a possibility to purchase
land at its normative price (which is regularly lower than a marketl price).

23.  EasyBusiness welcomes the introduction of the draft law, which, in our opinion, is
essentially in line with the provisions of the Convention. Citizenship requirement and
requirements as to the nationality of the legal enlities do not raise the issue under the
Convention and remain within the wide margin of appreciation on behall of the s . The
preferential conditions for conversion of permanent tenancy litle into the ownership title
seem reasonable and justified and do not infringe the permanent tenancy titie

24, However, the proposal to adjourn the enaction of the law to 1 October 2020 raises
serious concerns and creales serious legal and economic risks. Considering the
seriousness of the situation with the violalion of fundamental human righis in this case,
the date of coming the Zelenchuk and Tsytsyura judgment into force (22 August 2018,
the number of the owners affected (7 million, while more than a million of original owners
have died by now), we think that such a delay is unreasonable. The risk of mass claims
being lodged with the domestic courls and/or the European Courl of Human Rights with

a view (o compensation for inability {o sell land is high.
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25, It seems not realistic that Ukraine would be able to develop and support
economically any adequate mechanism allowing effective remedies for the transitional
period covering the losses of approximately 7 million of victims. Therefor the only solution
to the problem and the only way to mitigate the risks is to lift moratorium as soon, as
possible.

26. There should be no dele

implementation of normative acts and provision of

required funding, is necessary to implement the draft law. The absence of
implementation mechanism and funding should not create new obstacles for agricultural

lands turnover. Excessively formalistic procedures for checks of land and registration

s he avoided, not to create yet another “excessive individual burden”.
27.  The Deputy Minister of Economy, Trade and Agriculiure Taras Vysolsky
announced that the adoption of the Law is expected before the 1 December this year®

The law "On farmland turnover” can be passed now since pro-presidential party has a
majority in the Parliament. As a resull, the political will for adopting changes now might
be higher than ever.

28.  However, the political pressure on the Government from the agricultural lobby
benefiting from moratorium is rather strong. The risk is very high that this pressure can
undermine the efforts o lift the moratorium. The ()[:)posiiion polilicians introduced the
alternalive draft laws (registration nos. 2178-1", 2178-218, 2178-319, 2178-4°). All those
initiatives are aimed at preserving the moratorium and/or introduction of unreasonable
and disproportional limitations contrary to Convention on the properly rights affected now
by the moratorium (for instance, the suggeslion is made to resolve the issue on
moratorium lifting through referendum). There is also a significant risk that separale

legislative initiatives will be launched with the same aim (in particular, aimed at the

iz liga noi,jczkmomika/aEl/novos;1\/1»-:-1(1r'z-’n'no\/~zflt«acim’nii zaberut-bolee-80-zen
h:/iwl.cl.rada.gov.ual/pls/zweb2/webprocd '1 ?pI3511=66957
" htin:/fwl.cl.rada.qov.ua/pls/zweb2/webprocd 17pf3511=66961
19 hu; Jiwl.cl.rada.gov.ua/pls/zweh2/webprocd ’?'>f3’ r-—n(w’)i’fi
2 nttp://w1l.cl.rada.gov.ual/plsizweh2/webprocd 17pf3511=66979
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establishment of disproportionale preemption rights for existing tenants, mostly large

agricultural enterprises).

EasyBusiness’ recommendations

29.  Considering everything mentioned above, it is crucial for the Government to pass
the draft law no. 2178, enact and implement it, through respective implementing
normative acts suggested in the law, in its transitional provisions, as soon as
possible without introduction of new unreasonable limitations of property rights
currently affected by the moratorium. Any delay can cause extreme negative economic
and social consequences. Even a delay until the date of entry of the law into force can
lead to substantial problems.

30.  Our NGO would also suggest that the Ukrainian authorilies should look into
adoption of the necessary measures {o lift the moratorium and to ensure liberalization of
the land market jointly with their international partners, including the World Bank and
international Monetary Fund, as well as the European Union through ils projecls.

31, EasyBusiness is concemed with the developments in the domestic judicial
praclice, however, considers that these developments could be put down by the adoption
of respective legislation, mentioned above.

32.  FEasyBusiness would like to ask the Committee of Ministers of the Council of
Europe to put this matter into serious consideration and request from Ukrainian
Government to take quick and appropriate measures to fulfill the general measures
prescribed by the Court, ensuring full compliance with the obligation to enforce the
judgment of the Court, a requirement that ensues from Article 46 of the Convention.

33. Our NGO would continue to inform the Committee of Ministers of the domestic

Lo dypvety

_EasyBusiness NGO

\ 2

developments with regards to this case.
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YKPAIHA
YIIOBHOBAJKEHHMM VY CITIPABAX €BPOIIEMCHKOI'O
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Agent before the European Agent du aupres de la
Court of Human Rights Cour Europeenne des Droits de ’Homme
Ukraine I’Ukraine
ByJI. Apxitekropa ["'oponenskoro, 13, 13, Horodetskogo Arkhitektora St.
M. Kuis, 01001, Ykpaina Kyiv, 01001, Ukraine

ten.:+380 44 364-23-93, dakc: +380 44 271-17-83
E-mail: callcentre@minjust.gov.ua, themis@minjust.gov.ua, http://www.minjust.gov.ua

Mr Pavlo Pushkar

Head of Division

Department for the execution of judgments of
the European Court of Human Rights
Directorate of Human Rights

Directorate General Human Rights and Rule of
Law

Council of Europe
F-67075 Strasbourg Cedex

As to the case of
“Zelenchuk and Tsytsyura v. Ukraine”

Dear Mr Pushkar,

Please let me emphasise once again that the Government of Ukraine do not cast any doubt on
the binding force of the European Court’s of Human Rights (the “Court”) judgments.

In this regard the Government would like to express appreciation to civil society organisation
EasyBusiness for their genuine interest to the issues of ensuring of property rights in Ukraine,
especially in providing of a comprehensive analysis of economic conditions and new legislative
developments relating to the land market reform.

The Government of Ukraine would like to note that EasyBusiness conclusions and
recommendations submitted under the Rule 9.2 of the Rules of the Committee of Ministers for the
supervision of the execution of judgments and of the terms of friendly settlements, relating to
general measures, that should be taken in order for effective implementation of the Court’s
judgment in case of “Zelenchuk and Tsytsyura v. Ukraine” (appl. nos. 846/16 and 1075/16) are
taken into account by all authorities concerned.
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It should be noted, however, that the information on measures already taken within the
execution of the above judgment, with required comprehensive approach addressing to a problem of
land moratorium, was submitted in the Government updated action plan of 16 October 2019.

Moreover, the Government of Ukraine would like to note that formation of transparent
agricultural land market is a strategic goal of Ukraine. In this regard, the authorities will continue to
take all necessary measures for implementation of the Court’s judgment in this case and in order to
prevent further similar violations of the Convention.

The Government of Ukraine underline that they are open to any comments and
recommendations provided by the non-governmental organisations which will be able to facilitate
the execution of the Court’s judgments.

Yours sincerely,

Ivan LISHCHYNA
Agent
before the European Court of Human Rights
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