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By a unanimous vote at its.sitting cn 13th August the
Counsultative Assembly-proposed to the Committee of Ministers
the insertion in the Agenda of the present session of the
study of the problem of the creatlon of a Europoan Patents
Office.

The Committee having given its assent, this ques tion was
placed on the Aigenda of the Slttlng on 16th August, as item
No. 8; =2nd on 22nd Aughist the Assembly decided to refer the
study of -this technlcal queutlon, without a previous general
discussion, to its Committee on Econcmic QuGuthFu under the
following heaulng.

6. Question No. 8,. concerning the creation of
a Burdpeun Patents Office, it being tnderstood that
. the Committes will confer with the Committee on Legal .
and Administrative Questions bvefore submitting its
report on the question. '

In pursusance of this decision the Committee on Beonomio
Questions, h&aving held a meeting onl thé same day, and béing
of opinion that, in the absence of any indications such as
might have been derived ecither from a general-discussion or
from proposals for resolutions, it would be difficult to go

. into the substa=nce of the ques stion, decided to deSlgate one

of its members to make a preliminary study of the mattcr
and; if nedesgary, to submit ﬂnJ proposals that mighf be
approyriate’on tho subuccﬁi -

This inﬁrodhcﬁory report was submitted to the Comm¢ttee
on. Economié Gudstiond whieh discussed it at d%s mecting .
on.lst. Septembcr.

After.rQV1eW1ng'the reas:ns which héve impelled the
Buropean countrics for many ycars past to seek some common
method of .4ction in the. matter of patents of 1nvent10ns, and’
after resferring to the successive failures, due to the ‘great

T dlfflculty of uwnifying different legislations which had their
. roots in customary law and long-standing habits, the Report

rroposed a nethod of action based on the i ollow1ng pr1n01ples-

(a)~ Thc se'&tlnb up of an Office whose functlon

- »would berto grant "European Certifieates of
- “Invehtion", ddministered by a Board of E
. Directors on which the various States belonging
to th Counc1¢ cf Burnpe would be ropresented.
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(b) This Office Would grant "Certificates" after .
a double examination of the 1nvention for )
newness, including: :

(1) 4 prelimlnary examination before.request
for a patent is submitted, with, if .
need be, discussion with the appllcant..-

(2) An 1nV1tat10n of thlrd party opp031t10n
from all Member countries.

' (¢) The Board of Directors of the Office would lay
down the rules and forms according to which .
requests would be ‘both submitted and'examined.._

However, the said rules would have to prov1de for
the transmission of requests to the Office .
through the special services of individual ,
States, and also for the use of these serv1ces
to invite thlrd pexrty ‘opposition. -

(d) . By an 1nternat10na1 conventlon between Member States,

every State would agree to accept the ‘"European L 5f?;}

Certificate of Invention" as.the ‘basis for a -
request for an “Inventor's Patent"’ ‘

(1) By regarding 1t as acceptable in the form 1aid
down by the-Board of Directors for the
establlohment of "Buropean Certificates of..
Invention" , notwithstanding existing legal
or admlnlstratlve regulations enforced in:
individual states regarding the wording and.
the .material forms in Whlch such requests ;.
have to be presented. '

(2) and vy absolv1ng this- requeSt from the
necessity of an examination for newness, .
which, as a result of the decision of the

"Buropean Office", would. be taken.for .
granted as regards.the legal or admini~
Strative regulatlons of a national nature.

'

A11 other legal regulations, including the “patentable“
nature of the invention, would apply to this request which, to -
the extent to which it complied with the regulations, would . ' . -
permit the granting of an "Inventlon Patent™; - the letter would

be subject in its effect in each country to. existing 165181at10n;; S

in that country regarding patents granted by its Government
according to its own’ proceaure. _ oo : . .
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(e) A request for a patent, with the "European .
. Certificate of Inventlon" would be optionaly
it being open to any inventor to choose between
this procedure and the procedure peculiar to
any State Member, as existing at the present
“time, and maintained in any State that desired
to do so. ~

(£f) It would, however, remain possible for any
democratic country, not a Member of the Council
of Burope, to become a member of this-office
and' an adherent to .this Convention.

After discussing the advantages and drawbacks of the
proposed system, and after pointing out, in partlcular, that
it respected the effects of the existing national legislatives,
the Rapporteur concluded by proposing that the Committee should .
adopt these principles as a ‘basis for a Resclution, which

. would be submitted to the Assembly, recommending to the

Committee of Ministers that the said principles should be put
into application..

After some exchange of views, and some discussions that
took place on the basis of this Report in the Committee, the
latter arrived at the following conclusions at its 31tting
on lst September:

The Committee on Economic Questions having _examined the

introductory report on the creating of a European patents office
have decided as follows.

(L) The Committee decides to take into consideration
the draft proposed in Article IIT of this Report;

(2) It observes, howéver, that it is not able, in -
view of the time and means at its disposal, to
express an opinion as to all the possible
consequences of the application of this draft;

(3) It decides, in accordance with the Assembly's
" decision to submit the draft for consideration
by the Committee on Legal and Administrative
Questions, and to obtain, their -opinion;



i 5-11

-ti.-

(4) It further decides to propose o the Consultatlve
Assembly that this draft, together with the said
opinions, ‘be transmitted to thﬂ Commitsee of
Ministers, in order that the latter may state

"any objections it may have to make to the putting
into application of the draft.

The Committee on Legal and Administrative Questions,
having been informed of these decisions, and having been
requested for its opinion, announced its views in a letter
dated 5th September, in the following terms; :

"The Legal end Administrative Committee have
taken into consideration the report of M. Longchambon
and the action which your Committee proposes to take.
I have the honour to inform you that the Committee of
which I am President can see no legal obaectlon to

~your suggested course of actlon.

That, lLadies and Gentlemen, is the position of the
question. . The Annexes which are attached to this paper for
information will enable you to form an opinion on the
substance. They are:

Annex I. An introductory note on the .Study of the question

of the.creation of a European patents office,
submitted to the Committee on Zconomic Questions.

Annex II. Example of an international convention by which

the proposed project mlght be put into appllcatlon.'

I thbrefore have the. honour, on behalr of the Committee .
on Economlc Questlons to propose to you the following resolutlon'

Draft Resolution

" The Consultative Assembly, approving the dec151ons of

'the Committee on Economlc Questions -

- (1) Transmit to the Committee of Ministers the project
for the creation of a European patents offlce,
which has becn studied by this Committce,
togetner. withh an opinion upon it furnished by the
Committee on Legal and Administrative Questions;
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(2) Requests the Committee of Ministers to inform the
Committee on Economic Questions at the earliest
possible date, through the President of the

Assembly, of any objections which it may have to
make to the puttlng into applicat1on of the

.project;
(3) Instructs the Committee on Economic Questions to
submit to it, in the course of its’ next session,

a definitive draft, together with the opinion
thereon -of the Committee on Legal and Administrative

Questlons.'
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Annex I to the Report on the _
creation of a Buropean Patents Office

‘ : v - INTRODUCTORY NOTE TO THE STUDY OF THE PROBLEM I’ROBLEM

' ‘ ' _ uF THE CREATION OF A EUROPEAN PA”ENTS OFFIC o .

By Mr. H. LONGCHAI’[BON
‘ (Rapporteur of the Committec for Economic Questions)

I. The reasons in favour .of the cree.'blon of a European patents
offlce are many and cogent.

Every nation has recognised by its legislation the exclusive
rights of an inventor to exploit the fruits of his invention, and
to this end has established an official service to grant a patent,

But every nation has its own definition of the condi'ﬁions and
ot formalities to be fulfilled in «rder to obtain such a patent, with -

the result that there are sometim s very great differences in these
‘ definitions from one country to another, '

~ The idea of "newness", an essential condition in all 1egislations
for the validity of a patent, has led to very widely differing systems
. whose two extremes are those of the United States and France or Belgium.

~ In the United States the official service which grants a patent
_has the responsibility of deciding on the newness of the request,
after an intensive exemination carried out by experts belonging to a
service working in contradiction to the inventor and his experts,

" In France.the'pa’cent is granted without any consideration
of the newness, leaving to the holder the entire responsibility -
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of proving the rewness of his invention before the Courts, if
1t should be oontcsbed by a thlrd party.

In an intermediary system sﬁch as is in force in Great
Britain, the Patent Office, aftoer. examination of the elaim,

. publishes the request and for a short poriod anyone may

contest the newness of the object in question. . The Office

weighs up the opposition and gives its decision.

Italy, Donmark, Irelanu,_quvay' Netherlands, Sweden

‘have gystems rather similar to that of Great Britain, Wlth

small veriations.

Belgium, Grececce, Luzxembourg and Turkey grant patents
without either examination or opposition, as is the case in

Prance.

Furtherhore,:the,farmalities’in connection with the request:
for a patent, which are often very strict (size of naper,
number of lines per page and words per line, width of margin,
specitf fidation for 111ustrat10ns, nec0381ty for a national
representative, time-lag, fecs, etc...) also dlf*cr from

country to country.

Now the interest of the inventor, which a2ll these systems

wish thus to guarantec, often requires his invention to be

" protected rot only in one country but in several.

This is an extremely complex and difficult task 1nvolv1ng

'the collaboratlon of a whole'series of speclallsu% not only for



. the erenting of the patent, but for its protection during its

' . validity, making} if reqired, oppoéition‘in due form and with
the necessary time-lag in countries whgfe-?opposition" is made
or, if necessary, taking action in the Civil Courts, in
countries where patents arec delivered without examination.

It can be e2s5ily understood that this situation together
with the extension and increasing complexity of matters

". ‘submitted for patents, because of technical and scientific
W progress, mekes it more and more difficult for the isolated

and impecunious inventor to defend his interests » and favours
powgrful firms, enahling-the most powerful to creat a trust
in the invention in the interests of monopoly and economic
warfare.. . '

On the sther hand, the diversity of conditions under which
patents erce granted from'one country to another, creates a
difference in praofical value in the eyes of possible users,

“between patents granted by different governments. A patent

obtained in the United States after very strict examination
for newness; is .immediately considered as valid by whoever
acquires a licence to usec it. As regards a patent granted
49 in Prance the owner must undertake this examination himself
" or have it done for him by specialists, if he does not wish
'tp run the risk of a possible lawsuit. Matter to be natented
thus tends to . gravitate towards countries giving the guarantee
of 2 serious examination and by-passing othors, bringing to
" the former an advance in technical progress, accentuated by
an exact knowledge of the range of the invention as acquired
by official experts in the course of their contradictory
examination. . Othercountries Shough recognising the danger
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6f their s&stemu, are not all able 0 change them, because 
of the high costs involved and also of the technical
difficulties of setting up a serious system of examination, .

Thus in the-intercests of logic and claxrity, ihlthe true
interests of the. genuine inVentor; the interests in whose
name all these 1égisiative systems have been established, in
the interests of giving greater efficicncy to the users of
the patents, by.affording them greater security and fewer.
complications, in the ihterests.of avoiding'disloyal
competition and the tondency to create a trust in matter
submitted for.patents,'We should seeck by all possible means

‘a unification of these systems,

' It is true that many attempts have already béen made
since the first International Congress of Vienna in 1873, .

" which declared:

"In consideration of the great inequality bvetween -
existing legal aystems regarding patents and of the
modifications in international relations which have
taken placc in modern times, a need of reform is
urgently felt, and we cannot too strongly recommend
governments to try to draw up, as soon as possible,
an international agreement foxr the protection of
1nVentlons“ :

The problem was again considered at the- congress at

.Paris, in 1878, but no 301ut10n was found,

\

In 1885, was founded the so-called "Paris" Interriationsl

Union for the protection of industrial property., The texts

of the articles of foundation, togother with those added
lator, contained certain suggestions far the creation of
unified legislation, but had only very limited results
regarding the Inventor's Patent. o ‘
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The 1914-1918 war raised the qnestlon once more. TIn
1916, an 1nternat10na1 parliamentary econdmic conference  was-
held in Paris. ‘The "various governments of the Entente were
represcnted et it. -The following resolution was.unahlﬁbusly_ -
adopted: . h : ' L

"Phe Economié Conferctice estcems that the allied

zoountrles should unitec more closely for the protection  of

. industrial proporty, by usins among themselves a sxstem of”

internstiocnal repistration of paténts and in sctbing up a _

-ecommon crganisaticn for the examination of inventions”..

The canventinn which was born’ of this conference, though

-sisncu by many countries, had no practical results.

In 195p, at the Congress of London, Italy took up the

-matter again, but without succeﬂs.

e

During the scecond world war, at a moment when she thought

cherself victorious, Germany ‘was preparlng the principles. of a°
Buropean patent which she would have applied to the conquared

countries.,

]

In 1949,'our_ASSemb;y attacks the problem once-more -

' The failure of all nrOV1cus attempts is undoubtedly due

to the fact.that they fricd to effect a unification of existing.

legislation. This entailed a widosnread and oomplioated
modification of systcms which differ among themselves not. only,f
as we have secn, by -the formalltles and condltions attaching

* .to the granting of patents, but alsoc in the naxure and -extent

]
-
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:-of the:fights the patents confer; in the exercise of these
rights; and ir the cffedtd of the patents. ALl these .
‘differences, with their legal provisions, not to mention an

extensive jurisyrqdence, have created a terribly com@lex:whqle...

_ Can we hope to overcome these same Obstacles_through'thé
Council of Europe? ' Probably not. ' '

But this unification is,by.no means necessary for the

essential aims we must attain.

(1)

(2)

. (3)

(4)

If we can achieve the following aims:

give to. every citizen of one of the Member States of- .
the Council of Europe, should he desire it, the means
of obtaining through one procedure a natent valid in
all Member countries as regards its form and its

Newness .

see to it that this means-should give to the inventor
and possible user the greatest possible degree of
certitude as to the newness of the invention.

see to it that this means shall not modify, or shall
modify only very little and superficially,  the existing
legislation of Member countries. - :

see to it that this means be compatible with existing
intcrnational agreements and with the legislation of
all democratic countries outside the Council of Europe,
in view of its possible acceptation by them later,

we_shall have done all that is necessary .
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The setting. up.in co-operation, of a serv1oc for the

‘examination of patents, to which requests shall be submltted
_through existing national serviees, and which will transmit

them when the inventor wishes to' obtain the "European
certificate of invention". '

Examination uf fhe newness of the matter uubmitted, with
disdussioh betwéen examiher and invertor.

Rejebtioh.of the reqUest'ﬁy the service if the ﬁatter
has already been patertedj with the possibility of appeal
before a speéial sedtlon.

Awreement in prinecipal to request if newness seems %0
be ebtablished after this exanination. Prov1aloﬂal grantlng
of the ccrtiflcate, ‘and communlcatlon to all natlonal Services
so that’ opposition may be made by third parties.in all
countries within a fixed neriod (2 to 4 menthb).

i “
Definite decision after study of poessible opnosition '

by the European service. Deflnlte granting and publlcatlon

of the certificate, or reJectlon with the n0551b111ty of
appeal to the special section.

(p) -

By an international convention betﬁeen Men ber stétes!
every state would agree to accept the "BEuropean Certificate
of Inventlon" as the basis for a request for an "Inventor's
Patent".
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1. By rCﬂard1n~ it:as accuptable in the form laid

 down:by. the Board of Dlrectors for “the establishment:of
- "Euronean Certificates. of Tmvention", notwithstanding existing

" legal or administrative regulations enforded in individual

states reg ardlnb thé wording and presentation of such a
requbst, Cos SRR o E

2. and by absolv1nh thls request from the necessity of
an eéxamination far anHCoS, ‘which, as a result of the decision
of the "Buropean Yffice", would be taken for granted as rezards
the Lefal or aunlnlstratlve rezgulations of a natlonal nature.

nll ofhbr leﬁal roUUldtlﬁnS, including the "patentable™
natwre of the invention, would apply to this. request which, to
the extent to which it complied with the regulations, would -

pvermit the granting of an "Inventor's Patent"; the lctter

w\uld be subject in its effect in each country to existing
legislation in that country regarding pateénts granted by its
Government according to its own procedure.

This procedure will be maintained in countries which

. desire it, and dircet granting of naticnal patents will

" theref-re remain possible for those who desire its

-

(G)’ . . .
All colmtries out51ue The Council of Europe may subscrlbe
to this system. _ _ , “

(a) -

~The guarantee of newness of the furopean Patent being at

" least equal to that of a United States Patent, it might be.

possible to come to an. understanding with that country for the

~ reciprocal granting of "imported". patents without too many

,formalltles.

IV. DI JCUSSION OF THE PROJECT

' The preject as envisaged entirely meets the requirements-
implicit in the aims we had set oursclves. :

(a)

It gives to thOue who so desire the means o¢ obtalnlng

.through a single channel a valid patent, both from the. point

of view of form and establishment of newness, and a patent
cerrying the best pogsible .guarantees, in all adzering countries. -
The creation of a highly technical examination service would be

a very heavy charge, the co-nsideration of which would, however,
be possible if a great number of countries participated (if

there were a "unified market"). = The invitation of thirde

party!s opposition, which is, ffom all points~of~view. the best

procedure, could be carried out simultangogaly ig all member States.
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Thz intcrnational character of this organism would be ensured by the
©  compusitiron of its’ adninistretive council and of its services, and

its co=operation with 81l .the national offices would be a guarantee

of” 1mbﬂrt1a11tv and loyelty in its work. In this way le ~1t1mate

private interests and common 1ntcrests woulcl both be protected.

(b) | ~ SR

It should ba DOSSlble for - thls qystem to functlon w1thout any

' - extens 1ve modifloabmon of ex 1ut1nb loglsla‘cions.

‘. 14 I* prvidds. for a. de?inltlon of. the, protected pcrson

- acecpbable by all leﬁlslatlons. This coull be that, of thg Bek;an
and Gorman 1971s11t10ns:' "The patent 1s l.famted to the fir'st person
' ‘ applyins for it".

Tn soite of the differences in the lezislatiims of the various
countrics on this point this is thc rule which, in prqctlce, is
more or less followed evbrjwhere. :

The-Eurégean office, since it would issue only a “certificate®
and rot .a "Patent" could erhaps agree to grant this to the first:
applicant, who would be considered as an agent of ."to whom it w 1l
belonz" in the country whb+o the certificate 'is to be converted into
a natent. ' .

. \ -
Some legal ruling would have to.be given on this point, although
there dyes not appear to be any "e priori" obstacle in the way of
such procedure., < : ' ' -

_ ' . 2. It provides for a definition of newness acceptable by all
the existing natisnal legislaticns. For this it would suffice- if
the Buropean cdefinition were sufficiently striect to enable each of
the national dcfinitions to appcar less strict, This .would be

- obtained automatically by the conditions for the issue of the

. certificate which,. as mentioncd abryvq,, would be more strict and
morc restrictive in all fields than the. conditions under national:
legislations and, therefore, would cover all thé requirements of the
latter. . _ : . ‘

~

For cxamplc, the lcgisletion in Great Britain confines itself
to the establishment of newness in relation.to products and
publicatioris known in Great Britain. The Eurovpean certificate in
Great” Britain would rcoresent a guarantee, of newness in relation to
products and publications known in Europe and, therefore, indluding

. Greaet Britain. The spirit of the legislation would, therefore, be
fulfilled (and the letter alsc by procedure of thlra—yarty's
onoooltlon) . :
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d : 3e Thb same anpllcu with recard to the idea of the
- " "patentable nature" of the invention, which would be defined by a
' 'Eur-pean cortificate. - It would suffice if this definition were
wider then in any national legislation so that each could maintain .
- its own'restrictive effect at the moment of conversion into a
~.patent. -

Tor example, tho lugislation of some countries does not admit
the "patentable nature" of a chemical product in itself; in other

‘ . ‘countrics, the lezislation does admit this. The Buropean
‘. . definition should, thorefore, admit it. The certificate issued
" .would be ineffective in the countries where it was not admitted,
Sl since our princivle is that the certificate, in order to be
' o uffcctive, nust be onvcrteT in each country into a national patent
. dn arler o beecone lczal in accordance with the legislation of “that
. country .

The spme apnlics to the provisions with régsrd to anything
"contrary to public morals, public order, etc..." cxisting in
national lcgislations, This protection woulld be assurcd in
accordancc with the scparate legislations. :

IR (4) The sy stgm would functicn on thc basis of the accephance
by cach uounbry without discussion as to thce ncewness or form of
. presentation. of o rogisterscd Buronsan certificate and its canvers1on
- into a neti-nal vatent. TLegally, somc legislative provisiocn,
ratifying . .an 1pternahona1 agreement to thls effect, would bde
necessary.’

‘ L An '_-':v:rtactic.c:, thore scems to be nn serious reason why any
cwuntry sh-uld ovpwose this. Putting aside the question of the
" firm of Mreqnptﬂblon - which would be .decided after consultation
with thc- varicus countrics and in accordance with the established_
proccéure ﬁf examingtion (in the farm of specific claims, "claims"
in the Sweédish, German, United States s;nsp), and coneerning which
there should Le no real Eifficulty = the question of cstablishment -
of newness- should not encounteér any on0031tion, in view of vhat
has alrcacy becn stated above. . -

PSychblogically,~there may be a certain amount of reticence:
cn the pert of thosc countries with their own examination ‘services,
which would be tompted to refuse to grant a patent for an invention .
which had not passcd through their national exanlnation services
But we have alrcady shown that the examination for the issue of
the Buropsan certificeate would be at least as strict and restrictive
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as any of those SJStuhS dctually in éx1sbcnce. It should be

. remembered that in this systen of procedure there is a provision

for third party 0U9031t10n through the 1hternod1ary of the
national -services,. waich latter, if necessary, themsclves may
act as third psrfy opponents: The role;of thenational services
would, +harofnrb, remain véry: nmbortant for thc defence of the
interests of their nationalé; knd thuxr actlvitics on behalf of
those not rquPStlhb & Buropeah vatént would refnain. unchanged .

Inturnal afrcements of a private ordor useful to both
sides coulg be made hetween thé Euronoan exdaming vtioh service
arid this 0¥ that hational eXamination SQrV1oe, so that the.
latter wdbild par%iclpate throubh jts experts in the task of the
Furcpecan scrvite.

{(5) The differences in the national legislations
concernihg the nccessity or not of a national agent, length of
pr“tPCthn :ericé, national patents! fees, exploitation
ohligations, compulscry licences, forfeiture, right of personal
possession, richt of requisition, etc., could continue without
upsetting the syst :m in any way, since the "effects" of the
patent obtained in a country upon presentation of a European
Certificate would be those determined by the national laws of
that country. .

The EBuropcan office, through its European administrative
Council c¢-uld, however, study the recommendations to be made
to the varisus countrices in crder to arrive progressively at
unification, and could serve as a consultative .Council for those
ccuntries which contemplate modification of their legislations,

(c) PEES: Under the system as described, national fees

" would be retnined in their entirety:  The necessary charge made

to moet the costs of the Burcpeen service would thus be a
supplemcntory charge on the existing rates, and the costs of
such 2 service would nccessarily bb very high. )

Howcver, in view of the existencc of the large market
formed by cnoughn countrics joining together and the rather
large quantity of apolications of which this would allow, the
fee payable by the individuval could be kept at a reasonable level.,
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The simplificsbion of procedure provided by the Ew'opcan
Service for inventions which are to be patented in several '
countrics will morcover ¢orrespond with a reduction in OOStu for-
the holder which may be quiter appreciable in some: cases. :
The security: ~iven to the hoelder as to the newneéss of the

invention would be of zrcgt value to him and consequsntly to
- the inventor. : .

' It seems possidle to fix a roamsonable rate, which would .
allow of ma '.Pe"ple making applic ation to the Europoun Scrvice.

Generwllj specking, it is- only 1nvent1ﬂns 3f livtle:
intrinsic valuc or cf very Goubtful ncwness  which would be

- discourased and thera is no cause for regret nore. It must

also be rcmcmhorad that the prascent DPSnlbllltleS would still
c51ct in thuir untlrbtj for all 1nventors and for all inVCntlJns.-

-Jbilﬂ trjlnr to meet the uxvcngﬂturo ¢f . the Eurnpnan ﬁfflee
exelusively through the fees levicd, the participating nations.
ghould. kartnulubs undertake to gsuarantee the maintenance of
the scrvice by annual subsidies thru necessary. O

(&) Priority Feriod. o g

. Onec of the most useful rosults of the 1883 International
Unicn is that all the partiecipating countries grant @ priority

pericd of one yezr bo -every application made in one of them,
dating from the reeeipt of this applicaticn.

This provision should automstically come into play where
thie aprt 110qtl n for a "Burcpean Certificate" in a specific
country is considered by the International Union as an
applicatinn fur a patent; +his should not give rise . to any
fundamental dlfflculty and could be negctiated with the Board
¢f the Union.

It wight, aowcvvr, bp a uood 1uea to allow of the fr
dovelopment -of the procedurc of European examinaticn, with the
countrics helonring to the system of the European Certificate
agrecing amnns themselves on the priority perlod of the 18 °
nenths oxr two yburb, for tﬂ natents deriving from a European
Cbrtlflcate. _ _' ' : .

(¢) Speecial 1P“1ulat1un cx;sting in some countrics’ (Erance,'

for uiam)lﬁ) provides for certain avplications for - atents

eoncorning national’ defence tq be kept in secrecy.
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"The 51mp11f10 tion .of yrocedure provided by the Buropcan &
Service for inventions which are to be patented in several .
countrics: will morcover correspond with a redwuction in costs for.

" the holder which may be qultc appr001WJlo in some cases.

The security given to the holder as to the. necwness of the |
invéntion would be of are ut value to him and" conscquently to
the lnv\,ntor .

It ‘secms possible -to fix a reasonable rate, which would

‘allow of many pecple making application to the European Scrvice. .

Generally spcskln«, it is only inventisns of 1little
intrinsic value ~r oI very Goubtful newness which would be  * -
discouragsed and there is no cause for regret hore. It must -
alse be remembered thet the present DuSJlbllltleS would still
¢xist in thelr entirety for all inventors and. for all inventions,

‘

Ukilu'tryﬁhx to mcet the expenditure of the Europnan “fflce

- exelusively through the fecs levicd, the varticipating nations

shoulé nevertheless undertake o suarantie the maintenancce of
the s.rvice by annual subsidies where necessary.

(1) Priority Pariod.
One of the most usef ul rpqultg of the 1885 Internatinnal

Unisn'is that all the participating countries .grant. a priority
pericd of onc year to every avbllcatlon made in one of them,

dutln" from the reeeipt of this appllcatlﬁn.

his provisinn should automatically come into play where

$he application for a "Burcopean Certificate" in.a specific

country is considered by the International Union as an

applicatisn for a patent; +this should not give rise to. any
furidamental dlfflculry and could bhe negctlated with the Board
of the Union. -

It nmight, nowcver, bc a good idea toc allow of the free
development of the procedurc of Buropecan examination, with the.
countrits helonsing to the system of the Eurapean Certificate

agreeing amnng.tncm°elvns on the priority pcrlod of the 18-

nenths or two years, for the patents deriving from a European
Certificate. : o -

(e) Special legislation ex;stinp in some countrics (Prance,
ifohal cx;mvlc) provides for certain applications for patents
conccrninz national defence to be kept in secrecy.
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Slnce appllcatlons would be transmitted to0. the- Eurbpean
Buresu by the intermediary of the national ‘services; the

. worklng of this legislation would not be hindered.

Resume. The application of this system would allow of the
maintenance, probably in its entiretJ, of existing legislation,.
to which should be added, through the ratification of an
inter-European convention, tie registration of Buropean .
certifioates. of invention as national patents at the request .
of ‘whe paventess of. Buropean certificetes of invention, without
any discussion of the form or the newness, and possibly with
a priority periofl increased to 18 months or two years.

VARIANTS

{a) . The. Buropean examination servioceé mlght simply be at
the dlsposal of national services, or of individuals, as a
consultative body to give advice on the newness of the -
invention ogly where required.. ‘

The reply should be given after documentary research into
priority, without any procedure of objection.

It should be noted that the costs of such a service would
still be very high, whereas the advantages to the user would
be much less than those of the system outlined above.

(b) The consultative nature of the buropean Office might
be retained, with national services bearing the responsibility
for accepting or rejecting the application for.a patent, with
consultation compulsory in some cases complcmented by.&

-procedure of opposition. . This would result in systems

giving advantages similar to those of the system outlined 3bove,
but at the cost of the far-reaching modification in the

‘legislation of some countries.

3rd September, 1949.
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CONSULFATIVE ASSEMBLY OF THE.. .- ..~ - D0C No. 75
- COUNCIL OF EURGEE - . . o
‘Annex II te Report on the création
of 'a European Patents Uffice

. STUDY FOR TRAFT FROPUSAL OF ‘o' CONVENTION ON
"THE CREATION OF & EUR GPEAN PATENT OFFICE

The Governments Cf..eeecvcecce

CONSIDERING that the realisation of closer union between
Members of the Council by means of agre¢ments and.common g
actlon, particula rly in the cconomic and administrative fields,
is one of the prlnclnal aims of the CounnLl of Europe,

GONSIIEBING that the effective.and 1nexpens1ve-safe4

© guarding of the rights of Buropean inveritors calls for the

creation of a European public organisation responsible for

" the granting, in accordance Nltn common regulations, of -

industriel rights, the final validity of which wolld depend
on-he reS'oect:Lve na”clondl 'Legl-slat:l.on .

. CONSIDERING that-ln the.w 1+ing period oefore unificatlon

-'of national legislations and of local industrial rights!
offices, the creation of a Europcan Patents Office would ‘be
- an 1mmed1ate and éeiln¢te step in thab dlrectlon,

CONSIDERING that echnlcal ‘progress and development .of

_'inventions makes ‘increesingly imperative thé pooling of. the’
means and resources of each of the Member States of the

Council for the wnrotection of the- jnvertor -and of natlonai
1ndustr1es which benefit from his actlvltles,-

CONSIDERING Artlcle 15 of the Internatlonal Cbhventioh )
for the protection of industrial rights : 1gned in Paris on
20th March, 1883, reviscd in Brussels on 14th December, 19200, -

Ain Washington on 2nd June,. 1911, at the Hague on. 6th November,
. 1925, and in London on 2nd Junc, 1934, together with the

resolutions of the International Congress of Vienna in 1873
and of the ParilamﬂntarJ Pconomlc Conference of 1916-
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buNoIIEPING.t‘at by the reoommendatlons of..........;...ﬂ -
and ofsesesesses, the Consultative Assembly and the Committeeftﬁ
of Ministers of the. Coun01l of Europe have respectlvely
adopted the oroposals set ‘out below;

AGREED Yhatt .

Article i. :

A EurOpean Patents Offioce shall be set up reSponsible -
for the issuing of a "Buropean Inventors! Certificate™ to:

“inventors who apply for it through their. xespootlvefnatlonAl

services for the protectlon of 1ndustr1al rlbhts.

Such certilicates shall not entitle to any f1na1
industrial rights unless the conditions-laid down'-in the’

‘ -respective national legislations are fulfilled. - Neverthelese,:.
. the deeision of the European uvffice concerning the establlsh-
- ment of noVvelty of the invention shall constitute a . °

definitely fulfilled condition for the natlonal serV1cc
called upon to issue the Patent.

A .

. Artlole 2.

The procedure for the issuing of the. European Inventors'

. Certificate shall be as follows:

Any person, or group of persons, may epply for:a'pateﬂt :

to one of the national services for the protection of

industrial rights in a Member State and at the same time
request a BEuropean 1nventlon certlflcate.

' Within a fortnlght of receipt of such applioatlon, the

service concerned shall transmit it.to the European Paténts f:af .
uffice which will then proceed to an examinatlon, it necessary B

in contradiction toé the inventor, with a:view to ascertainlng
whether novelty and patentability of the ‘invention cen be:
established,  in accordance with rules which the speciallsed

- section mentioned below will have laid down -in accordauce.
~with, the legislations and Jurlsprudence of the Member States.

If the appllcatlon is rejected, the person concerned shall'

"be entitled, during a period of 3 months, to make a clalm

before the spec1a11bed section of the office.
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If. the application is upheld, a communication shall be

' sent within a fortnight from the date of decision to the :

national service for the protection of industrial rights in
the Member States so that any opnosition by third parties
may be declared within two months. '

At the expiration of this nericd, the office shall take
a final decision, against which a claim by the applicant or
by third parties may be laid before the specialised section
during a periocd of two months from the date of posting, of
the communication of this decision to the national service.

On expiration of the  time limit fcr laying of claims,
or after the.decision of the specialised section regerding any
claim, the Buropszan of fice shall communicate its decision and
the national service to whom the anplication for a patent
was madc shall proceed to the granting of the patent on the
conditions laid down in Article 1. ,

The other servicés shall do likewise.in the case of-
any reqiest nmade to them later by the applicante.

Article 3.

The nationsl patent obtained by registration (F THE

-Buropean certificate shall be subjoct to the conditions,

particularly those affecting validity and forfeiture, laid
down in the national legislation.

Article 4.

‘The Buropean office shall receive from the governments,
members of the Council of Burope the originals, or certified
true copies, in the form of photocopies or micro-photo copies
of any documcntation which they possess, or which they
may constitute or acquire in regard to these matters, in
particular the facsimiles of patents granted, or applications’
for patents filcd with their respcetive national services.
These shall be communicated to the Governments as earli as
possible. :

Article 5.

A Board of Direcctors, consisting of eight governmental
representatives, nominated by the Committee of Ministers, will

‘be responsible for the functioning of the European cffice.

The Board will appoint the Director of the Uffice, approve
the Budget, and supervise the work of the Director.
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The Director will make appointments to fill administrative
posts provided for in the establishment of the Office. The
members of the specialised section, consisting of ten European
experts of high stending in the sphere of industrial
pr cperty, will, however, be appointed on the proposal of
the Board of the Committee of Ministers cf the Council of
Europe.

Article 6.

The Office will be 2 public institution of the Counecil
of Burope, and as such it will be attached to the Secretariat
General of the Council. In that capacity it will enjoy the
privileges and immunities prescribed in the Gencral Agreement
of 2nd September, 1949, The of ficials of the Office will
have the status of officials of the Council of Europe The
Committee of Winisters, thc Consultative Assembly and the
Secretariat-General of the Council of Europe will have a
deciding voicc in regard to the activities and the menagement
of the Uffice.

Article 7.

The internal, financial and administrative regulations
of the vffice shall be subject to avproval by the Secretariat-
General of the Council of Surope. The latter will, in this
respecet, have a dual responsibility to the Committec of
Ministers and to the Consultative Assembly.

irticle 8,
The financial rcesources of the Uffice will be provided:

(a) by charges and fecs contributed by those who
make usSe of the scrvices of the Office.

(b) Dby a subsidy, granted by the Council of Europe,
out c¢f the budget of the Secretariat-General.

The details regarding these charges and fees will be
regulated by the Board of Directors, subject to the approval
of the Committec of Ministers.



? “roeaared

. » -‘tl I3 -

A1

‘Article 9

The present Conventlon,'which is concluded for &

. specified period, mdy be amended by the Committee of Ministers,

on & recommendation t¢ that effect by the Consultative Assembly.
Amendments will come into force as from the date of a Minute,
drawn up by the Sccretary-General, placing on record the'
decision of the Committee of Ministers.

Article 1C

'The present Convention shall be ratified by the
respective legislative authorities and will come into force

‘. as soon as elght instruments of ratification have been

deposited with the Secretary Gencral.

Done at Strasbourg thiSeccceesressesscsasesecssseain French and °

in Engllsh, both texts being authentic, in a single copy which

will be retained in the Archives cf the Council of Furooe.
The Secretariat General will communicate certificd true

.copies to a2ll the dignatiries.



