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D G I

0  7 MOV. 2013
E X E C U T IO N

o f E u rop ean  C ourt o f  Hum an R ights Ju d gm en t

in the case o fO r h a n  Ç A Ç A N /T U R K E Y  (26437/04) dated 23 M arch  2010  

and Sarp  K U R A Y  v. T U R K E Y  (23280/09) d ated  24 Ju ly  2012

SERVICE DE I  EXECU TION 
DES ARRETS DELACEDH

A C T IO N  R E PO R T

A. T H E  FA C T S

1. T he applican t, O rhan  Ç A Ç A N , alleged that the crim inal proceedings conducted  aga inst him  

had not been fa ir on  acco u n t that the Istanbul S tate Security  C ourt had rejected  h is request fo r 

the re-exam ination  o f  a  w itness w ho had w ithdraw n h is sta tem ent against the app lican t during 

the crim inal case filed aga inst the applican t. T he applican t had been charged w ith  m em bership  

o f  the terrorist o rganization , the PKK.

2. T he applican t, S arp  K uray, w as a  form er naval officer and had  been  one o f  the youth 

leaders o f  the 1968 young  generation  in  Turkey. T he crim inal proceedings w ere  brought 

against him  fo llow ing  th e  m ilitary  coup  o f  12 M arch 1971. In 1980, he created  a secret 

o rganisation  -  “ T he P artisan  W ay” . T hen  he fled from  T urkey  before the 12 S ep tem ber 1980 

coup. In 1987 he and  h is friends created  the “ 16 June M ovem ent”, an illegal M arx is t-L en in ist 

organisation.

3. On 22 O ctober 1993, he returned to Turkey and  w as arrested  and  taken into custody  at the 

airport on arrival. O n 25 M arch  2008 . the Istanbul A ssize  C ourt sen tenced  M r. K uray  to  life 

im prisonm ent for a ttem p ting  to  overthrow  the constitu tional o rder by  force, a  sen tence upheld 

on  22 O ctober 2008 by th e  C ourt o f  C assation . R elying on  A rticle  6 (righ t to  a  fair trial w ith in  

a reasonable tim e). H e alleged that his case had not been exam ined  w ith in  a  reasonab le  tim e 

and that he had no t been given  a fa ir trial.

B. C O N T E N T  O F  T H E  JU D G M E N T

4. In the Ç açan case , the E uropean  C ourt o f  H um an R ights (the  C ourt) concluded  that the 

app lican t’s righ t to  exam ine the w itnesses aga inst him  w as in v io la tion  o f  A rticle  6 /1  and  6/3
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- d  o f  the C onvention . In its  ju d g m en t, the C ourt held tha t the app lican t w as to  be paid 1800 

Euros (EU R ) in respect o f  non-pecuniary  dam age and EU R  150 in respect o f  costs and 

expenses.

5. In the K uray case , the C ourt held that there had been a v io la tion  o f  A rticle  6/1 o f  the 

C onvention  on  accoun t o f  the length o f  the crim inal proceedings and a v io la tion  o f  A rticle 

6/1-3 (righ t to  ob ta in  attendance and exam ination  o f  w itnesses) o f  the C onvention  because o f  

an  unfair trial. T he C ourt also held that Turkey pay the app lican t EU R  10.000 in respect o f  

non-pecuniary  dam age.

C. IN D IV ID U A L  M E A S U R E S

J u st Satisfaction

6. T he ju s t  sa tisfac tion  aw arded  by the E C tH R  in Ç açan C ase has been  paid  and the relevant 

docum ents ind icating  the paym ent have been subm itted  to  the D epartm ent ol E xecution  ot 

Judgm ents on 30 Ju n e  2011.

7. T he ju s t  sa tisfac tion  aw arded  by the C ourt in K uray ju d g m en t w as paid  to  the  applicant. 

T he relevant docum ents ind icating  the paym ent have been subm itted  to  the D epartm ent of 

E xecution o f  Judgm ents.

R eop en in g  o f  the P roceed in gs

8. T he app lican t, O rhan  Ç açan , applied  to  the Istanbul 11"1 A ssize  C ourt (the A ssize  Court) 

w ith a  request o f  retrial on 03 M ay 2013 in accordance w ith  A rticle  311/1 (f) o f  th e  C ode o f  

C rim inal P rocedure  (C C P). T he A ssize C ourt rejected the ap p lican t's  request to  reopen  the 

crim inal p roceed ings pu rsuan t to  the  A rticle  318, 319 o f  C C P  in its decision  o f  17 M ay 2013. 

H ow ever, the Istanbul 12th A ssize C ourt quashed the said decision  on 20 Ju n e  2013 after 

exam ining  the app lican t’s appeal. T he crim inal proceedings have been reopened  and  are still 

pending  to date.

9. T he applican t. Sarp K uray . applied  to the Istanbul 9th A ssize C ourt (the A ssize  C ourt) w ith 

the request o f  retrial on 12 N ovem ber 2012 in accordance w ith  A rticle 311/1 (f) o f  the  C ode 

o f  C rim inal P rocedure. P ursuant to  th is request, the A ssize C ourt reopened  the crim inal 

proceedings an d  held the  l i r a  hearing  on  19 N ovem ber 2012 . T h e  crim inal p roceed ings are 

still continuing.
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D. G E N E R A L  M E A S U R E S

1- T ranslation  and P ub lication  o f  the Ju dgm en t

10. T he jud g m en ts  in question  have been translated  into T urk ish  and published on  the official 

w eb site o f  the H um an R ights D epartm ent o f  the M inistry  o f  Justice.

11. They arc av a ilab le  on  h ttp ://w w w .inhak .adale t.gov .tr/a ra /karar/o rhancacan2010 .pdf, 

h ttp ://w w w .inhak .adalc t.gov .tr/a ra /karar/sarp_kuray .pdf

12. In addition, the translated  texts o f  the jud g m en ts  have been  circu lated  to  the  relevant 

courts and authorities.

2- L egislative A rrangem ents

13. T he righ t to  p roduce w itnesses w as granted to the accused  in A rticle  232 o f  the then 

ex isting  C ode o f  C rim inal P rocedure Law  (C C P), how ever, the  righ t to  exam ine the  w itnesses 

w as only granted  to the party  w ho produced the w itness and to the relevant court.

14. T he right o f  the parties to  exam ine o r to  question  the w itnesses o f  th e  coun ter party  (cross- 

exam ination), w as no t exp lic itly  se t ou t in the then ex isting  law.

15. T he new  C ode o f  C rim inal P rocedure (the  new  C C P) entered  into force on 1 June 2005 , a 

date that com es a fte r the trial o f  the applicants, w h ich  is the sub ject o f  these applications.

16. T he right to  "exam ine w itnesses against the accused", guaran teed  by A rticle  6 § 3 (d) o f  

the C onvention, is regulated  in A rticle 201/1 o f  the  new  CCP.

" P O S IN G  D IR E C T  Q U E S T IO N S

A rtic le  2 0 1 -(I)  The p u b lic  prosecutor, defence counsel or the law yer who p a rtic ip a tes  at the 

hearing  as a represen ta tive  m ay a sk  d irect questions to  the accused, to  the in terven ing  party, 

to  the w itnesses, to  experts, a n d  to  o ther su m m o n ed  individuals, adhering  to  the ru les o f  

d iscip line a t the m ain  hearing. The accu sed  a n d  the in terven ing  p a r ty  m a y  also  direct 

questions w ith the help  o f  the c h ie f  ju s t ic e  or ju d g e . I f  there is an  objection  ag a in st the
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d irec ted  questions, then  the p resid en t o f  the court renders a dec ision  on w hether the question  

m ay be a sked  o r  not. R e la ted  p ersons m ay re itera te the questions, i f  necessary."

17. T he right to "produce w itness for the defence” is set ou t in A rticle  177/1 o f  the new  CCP.

" R E Q U E S T  B Y  T H E  S U S P E C T  I N  O R D E R  TO  C O L L E C T  D E F E N S E  E V ID E N C E  

A rtic le  177  -  (1) In cases w here the accu sed  requests to  sum m on the  w itness o r  expert to  

appear in the m ain  trial, o r  requests defence evidence to  be collected; h e  sh a ll su b m it his 

w ritten  app lica tion  th e re o f w ith  the p resid en t o f  the court, o r  the tr ia l ju d g e , ind ica ting  the  

events they  are re la ted  to, at least J ive  days p r io r  to  the day o f  the m ain  hearing,."

18. W ith in  th is fram ew ork, the rights o f  the accused set out in A rticle 6 § 1 (d) o f  the 

C onvention are guaran teed  by a m ore clear p rovision as set forth in  the  new  CC P.

19. C onsequently , s im ilar v io la tions are prevented from  occurring  as a  resu lt o f  the am ended 

legislation.

3 - T ra in in g  a n d  th e  A ctiv itie s  R a is in g  A w areness

20. T he new  and c lea re r arrangem ents rela ting  to the righ t to  produce w itnesses for the 

defence and the right to exam ine the w itness for prosecu tion  w ere the sub ject o f  vocational 

train ing sem inars on the new  C ode o f  C rim inal P rocedure w hich entered  in to  force in  2005, 

and in the tra in ing  o f  the judge-prosecu tor candidates w ith in  the fram ew ork o f  the ir related 

syllabus.

21. It has been m ore than 8 years since the entry into force o f  the codes in  question . T he 

regulations brought w ith the  new  legislation  have settled  into place.

4- E x ec u tio n  o f  th e  Ju d g m e n t

22. T urkey  has taken  all necessary  individual m easures for the execution  o f  the tw o 

judgm ents. In light o f  the subm issions m ade above, the G overnm ent m ain ta ins that T urkey  

has taken the necessary  general m easures and that no  additional individual m easures are 

needed for the execu tion  o f  the Ç açan  G roup C ases. The G overnm ent therefore respectfu lly  

inv ites the C om m itee o f  M inisters to close the exam ination  o f  these cases.


