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APPENDIX C 

Explanatory .Heoorand\llll 

Introduction 

1. The legal sy::;tems of all Council of Europe me1:11ber States 
contain rules rcleting to pena.l. clauses in civil law. Such 
cl auses are also ver.y frequently us0d in practice ·and appear 
in many fortns . Considering that a study of this qtmstion was of 
i nternational interest the European Committee on Legal Co-oper ation 
(CCJ) proposed that it should be included in the legal pr ogramme 
of the Cotmcil of r:urope . The CCJ observed i n particular that the 
harmonisation of the rul.::s in this field vould both contribute to 
legal certainty in international conmercial r e lations and facilitate 
the application of international agrc.enrnts relating to the 
r ecognition and enforcement o f fore i gn judg~ments. 

2 . At the reqUl!St of the CCJ, the International Institute for 
the Uni fica.tion of Pri va.te La.v ( t:JHIDROIT) first prepared a study 
set ting out the existing legislation on penalty clauses in member 
States and a. number of national and international drafts . The 
study also contained a recapitulation of the various problems 
which would be involved in harmonising tbe relevant but often 
di vergcnt rules . 

3 . In 1974 the Committee of Ministers, on the proposal of the 
CCJ, decided to set up e. Committee of Experts wi tb the task of 
drawing up an international instrument on penalty clauses which 
might take t he form of a. convention providing for a uniform l aw. 

4. Between 1974 and 1976 the Committee of Exp~rts he l d four 
meetings in t he course of which it decided that a r esolution containing 
recommendations t o member states of the Committee of Niniste rs, 
rather than a convention, would be the l!lOSt appropriate instrument 
in this fiel d and drew up the text of such a draft resolution. 
It also prepared the t ext of the explanatory memorandum relating to 
the draft Resolution. 

5. At the outset the Comnnttee of Experts discussed the l egal 
posi tivn r elating to penalty clauses in member Stat es taking into 
account d~velopments in the law subsequent to thn cowpletion of 
t he tf1~TI:ROI'l' study. It ap!ft:ared that sever'3.l merr'>er States 
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,.,ere in tb~ proc~ss of revi~vring their la::o7s in this field or had 
rec.:ntly adopted naw legiE.lation. The Commi t.tee also !)aid particular 
attention to t he E~nelux Convention on Penalty Clauses 1•hi cb 
was signed at thL Eav1e on 26 Novern0er 1973 but has not yet ente r ed 
into force . 

6. Onl: of the fundamental questions which the Committee had 
to tackle v as tht: definition of a "penal clause " . It '"as observed 
the.t the survey of tlle current la.Hs of mornb~:::r State-s shoved that $ 
generally spcwting, the notion of penal clause had two di ffe r ent 
characteristics , namely : 

D. . the penal clause stricto sensu whose main purpose 
·ras to act as a threat to induce the promisor to 
perform his obligation and punish him if he fai l s to 
do so; and 

b . a clause which contained a g~nuinc pre-assessment of 
damages oHed by a. p romisor \Tho fails to perform bis 
obligP.tion (or to usc another t\?rm. liquidated de.maees). 

7. It was further observed t hat t~e t r eatment of these two 
aspects of the ponal claus~ , insofar as they could be distinguished, 
varied considorably from one member Pte.te to another. The vie·r 
W"as expr essi::d that it ,~as almost i mpossible t o draw a clear distinction 
in many cases oetveen the ~JO aspects and that the same clause 
might of'ten have fl duel purpos~ . 

8 . In this context the difficulty ar ose: tha.t in a small 
number of member States a penal clause stricto sensu vre.s either void 
or would not be ~nforccd by t he courts 'g on the ~rounds that it 
vras contrary t o morali t.1 or public policy J Hhi l a the l aws of 
all ot her member States allowed such cleuscs . On t he othe r hand, 
t here vas general agreer..c::nt that, if tho penal clfluse pr ovided 
for "1. t,.:!nuin .;- pr~-assessm.unt of damaeeo it should in principle 
bt! c:nforc<..d. 

9 . The: Comro.i tte~ did not find it useful to c1rav up rules 
aiming at a ha.rm.onis~tico of the la.(S of member States whi ch 
c.prlied to liquidated da.Ir.agcs alone . Heither ~rould it , in the 
Cow ttee ' s opinion, serve any purpos e to dre.v up such rules 
whic~ made it possible to set ~side all penal clauses stricto 
sensu. 'l'he rules pr oposed bJ t he Col!llLitt<:e are t~erefore based 
on tr.e idea t.hat sums due wder penal clauses stricto s ensu are 
also normally recov~rableo 

10 . ~l.'he Committee ;(as ful l y a"!rare that a change of t he la\or 
Hi th r <3gard to the enforcei!Ii.:nt of penal clauses stricto st:lnsu might 
create considerable difficult y in some; tr.embt.r Etates ,,...hich do not 
at prcs~nt enforce such clauses o It t ook note in particular of 
the 1-10rk of the .E.nglish La~., Commission on the subject of 't'~na.lty 
claus-es Md :forf'eiturd of monies paid in the coursr:l of which 

o I . 



- 17 - .1\.ddendum IV 
to · c.J (77) 
'~ppendix C 

account vas b~ine taken of t3e Co~ttcu ' ~ vork . rtc Committee 
was infort" a tne.t the tr..nd of this ·or- \thich • ra.3 still in 
proprcss shov.=!d a preference for n:·,;i ntainingt on the ·rhol(:; 5 the 
present 1"~-.: ··ith rc:£.~rd to pene..lty cl~.usr:n c.nd liquidat.:'d damages. 
The Committee expressed its un~rstan-..iog of the: difficult position 
of tnc United ~ineaom c~crts end rccrctT.ed tbat jt h~d not 
pr oved posnibl~ fully to reconcil~ th~ differ~nt arpro~ch~$ to the 
qut-etion which r c. fleet di vr;rgent "l.~~proach.-:!s to de.m.a(~~s for breach 
o.f contract ~ of which t11e -pr~sent subj<.:ct is only a subordinat e 
part 7 and to tl1e role of the j udici&y in this context. In 
this conat:Jction , it should also be stre:ose:d that under the terms 
of the Resolution, IJ:ew.bcr St atc::s arc mer::.l y invi.t~d to take these 
rules into consideration vhen preparing n~•· legislation in this 
field . 

General considerations 

11 • Thb cost ccmnon form of ~ penal clu.us€: providing for the 
payment of a sur 'of MOney by on~ ~arty to a contract to th~ other 
in the event of tht fo~r ' a failure to pcrforn his oblip.ation 
under the contract. For reasons of clarity o.nd sir.mli city the 
rules set out in the ~~n~ndix to th~ Jesolution hcvt cxor~ssly 
been drat'ted lli th this situation in mind. It is, howev~r, cl ear 
that thlore are :rncny ot~cr clauses ~J'hich m·zy hrvr the S1Unc effect or 
ait1. 'lbus , for f;X8IIlple, a clause rroviaing for forfci tur • of 
money pe.id as P deposit or a clause providing for a loss of 
bonus for ear~ performance aftc:r a o::f.'!rtain tiiUE:~lill'it may ·have the 
sa~ effect as a clause pr0viding fo:r t he raymcnt ·of e. penalty 
for breach of contract. Und.dr pr.ragr aph ;: of th~ ·':I.Perati ve pfil.l't 
o.f the Rcnolution mcL~er &tates ~e therefor~ invit~d to consider the 
application of the provi sions to other clau~es with tto S£1Jn0 cim 
or effect . Similurly member States nay wi sh to consid<:. r ''hether 
the rules should be applicabl0 to ~enal clauses stipulat~d in 
connection with juristic acts other then contracts. 

12 . The lega.l syste!llS of all l'!UllOcr States provide spt!cis.l 
rules for penal clauses in connection •.ti t .• certain typos of cc. ntracts . 
Iu order to tak~ account of thes~ situations a provision r e lating 
to such rules has b~~n includ:G as Article 8. 

Commentary on the specific provis:ons 
i~ th~ Appendix to the drnft Resolution 

\rticle 

13. r~is articlt. is based on . rticle 1 of the com.n1on provisions 
annexed to the benelux Convention ( 1 ) • It r ccognist:s tl.:'lt th-e 
purpose of the penal cl ause rr>P~ be to provide c:i ther for a pr e-

( 1) A rene.lty clause is any cla1lSe which prov:i des t hat if tbe 
pr omisor fails to perform his ouligation he shall be bound to 
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A.S Si.~ssment of dama.e:es or for ~ true p!:!na lty i rr<?specti ve o f l oss. 
'T1iis m\:!:;ps that it is not nec"'SS"'....r-.r fo r the T.>u.l:'!JOSe of the p r ovis i ons 
to distinguish bE:..t• .. m"'r. the t• . .ro categor ies . In scm::: countries 
suc!1 a distinciton fcrr'"s n...~ integral ra.rt of th,::. 1~1·1 and is tl'lde 
•.rithcut u.'ldU!..! diff~cul'ty. :=!o-.:ever, in otlLH. COtl:!tries "'hQse l a\1 
hc.s jevt::lo:r·cc alOnf d:i ff~rer.t lin~s or.d wbic1 f orr: the ma.jQrit y 
of those; re!lres.'!nt t:<'l on the coom.i ttcc the dist inction uould be 
difficult to draw o·~cause it is con~ianred th".t the reA.son f or 
ins.::rting e penal clause in a contro.ct J:!l.llY be bot h a 1-risb to 
facili tate tbt) acs'=ssment of compcnoation and tc provide an incentive 
for the prorrri.sor to pl::rforr.,. It should. e.lso be observed t hat t he 
rul~s concerniuc judicia.l cont::.-ol cet out in Article 7 apply to all 
p<?nel cl auses, :l.S dcfi!'le:d by .":.rticlc: 1 nnC. t ile s i gni fi cMcc of 
the distinction "rrill th0refor e be reduced. 

14 . Forth~ r!~sons given ~bove iL par~~raph 11 the article 
only ~~ntion~ ~3yMcnt of ~ sun o~ coney as this is undoUbtedly 
th~ most cc~.on form of pr:nal~y. The par ti1;s ere of course 
fr,~c t o egr e<! t hnt if the J r onisce fo.i l s to perform the pr incipal 
obli eat ion h~ :;hal l '!le bound to do !:lom~thing other t h nn p~ing 
a sum of monety. 

.:\rticlc:. 2 

15 . It is o'ovious tn:>t ti1..:. penalty j s not due if ~<:!rformance 
of the principJ.l oolige.tion as specifi<)d in the contract has been 
obte.ined. :..rtich. 2 "'"'ens t ...... ~.t the prorise:e who '!.1;::.s not j't.:t 
obtained p..:rforrxmc0 cannot ~bt~in from th ... court jud.gmE::nt for both 
such :perfo~auce and th.:? pen.:Uty. 

16 . !.n excu.t-~ti.on ic:; J however~ i.'1e>.d~o1 for t}1e ca::;e '.there t l!lat sum 
hes 'been et :i pula.t~d t.o ~r:.Rure: tlH:t.t th~ o )li gPtion is per formed 
in tii!"e . It hP.s o.l:;;o b....::..n cor..sick rf>d "'h•~th-::r or not, i n a.ddi t ion 
t o delaj_ ar1 ~xpr.~ss ~xc;ption s~ould ~ls0 O- ~~de for the sit uati on 
whcr.:: J:lcr:·crr.lOllCC h'.!.S C'i thcr bc~u U')f ... cti Vu or ra.rti<!l . It 
e.p-:?e9.rs) r.o1.rc:ver, t1:l··c under th~.: le·; of some r!etilber States, 
e dtf~cti vc: or 11P..!t >~ p~rforll!.ancc. ·rould not constitt.'te performance . 
Un~~r ~h~ l~r of ot~~r r ~~b~r J tates r ~arti~ or d~fectiv0 performance 
mie:nt b..: cons~d~ r·r~d ""l a form of lh·-l"'.yt::d p~rfor:crance. Hor eove r , 
the lavs of c<::rto.in t:eJ!llh.r Ste~.t<:s do not gener P.l ly entitl~ the 
pronis~e to o bt ain £pccific p~rformunct to remedy a de f ect in 
ttH:l p~rfornnnc•? of th-.J princips.J. oblie;a.tion. A referenc·~ to parti al 
or dcf'ecti vc P'-~formrulcc i n the tl:.!xt of the article has ther e f o r e 
not s.~emad ntcc.J3a.ry or di:!sirU:Olc: . I11 vi.:·vr of t he mr~aning given 
t o tile cor.&cc..pts of 11!-e:rformance" or "cclay" in t~1eir lav1s D'lt!mbc r 
States rll.ay J?roviu't:.! expressly tl:e..t tht: rule Y"el a.ting to deleyed 
perfornencc uprlies to partial or defective ~erforoance also. 
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17. ThE provicions of this articlf.· should be :cumdl\to.r,i reLe.r<lless 
of whether th~,; pene.l claus~=! provides for liquicl'ltcd damafi.;S or 
for. a true penalty. !n the fo~r case th""r~ is no rooD for compensati on 
if the obligation hAs actually been r!.rfon:~.-d in conformity •..ri.th the 
contract. Sicile.rly, it would be unrePson;a.ble to 'l.l.lo 1 the promisee 
to claim at th..: san.c tir:c ooth the sti_;:~ule.tec! penalty and p~rforme.nce 
of the principal obligation. 

Article 3 

1o. The article nnkcs it clear that th~ more existence of a 
penalty claus~ in a contract is not t o bt• intcr;"r<:ted as meani ng 
that t he parties he.vc sel e cted the penalty as the sol e r emedy 
for failur~ to perform the obligation. Accordin~ly the promisee 
may, unless the parties have agreed otherwis~~: 'llue...rs rra.~e a choice 
betv~~n asking for performance and clai~ing the s~ stipulated in t he 
pcne.l clause. If the prox:isee dces net h~ve this choice, he would 
be forced to c11oose the penalty which ~ounts to t:i ving the pr omisor 
a ri~t to choose p~ent of the pe~alty rather than ~erformance of 
his :.blit;;ation. It vould t:ten be a t.attcr of a.lternativi! obligations 
or of an option to r:::scind and not of a pl.mli.l cl.:1.us., . In -chis case 
the provisions of thu ~r~~~nt r esolution ~nould not b~ applicable . 
This is the signific<mcc of the words "o!' i"tst•lf" . 

!lrticl~ 4 

19. 'l'llt p~na.l clause is nomally net a warrant~· clause but only 
design~d as 1. s."nction for non-_t:>erformancc of the obligation in 
circumstances vh. •r~; t:te promisor is lial.ll.;. for the frilure to 
perfornl. J.hl3 r\Ue should not h,-w0vE:r be mo,n<lntory and t h€. :oartios 
arc therefore free: to agr~e that t he pena.Jty agreed upon should be 
due irrespcctiv~ of the reasons for the failure to perforM. 

20 . The lia.bilit,t of the p r omisor under th<! pena.l cla.usc should 
be governt::d bv th.~ ~;eneral rul~:; epplics.ble to contracts tmder the 
law of oach member <:..tate. 

...rticle ) 

2 1. The provisions o:f this article goV\.rn tho relation between 
the pLone.l clause and d3rc.a.ges. r.coordin~t to l·.rti cl-... 5 tho:: proruisce 
is not entitled to dar~~es inst~ed of or ic addition to the sum 
stipulat~d in the cleus~ . In other vords ~~ ~ not normelly 
c!1oose bet\-reen tbc p'-na.l cla.use and damag~s as thE" cl~>use has been 
agreed upon by the 1arties in order to proviu~ ~ ar~cific sanction 
for non-perfornflllce . 7hls rul ... should not hO"..rcver, b<:; 
mandatory and the pP..rtit!s can~ if th~y wish !lgr~c t.ha.t the sum 
due undt.r the penal c l ause shall set a minimum for th•) dll.maacs. 
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Article 6 

2~ . 'fhis article is besed on t he idea that i t is reasonabl e 
to itt)ost. an u_1pcr liri t on tn.~ sun which the prcmiste can 
cbtaiu if t he oronisc.r fails to :_'lE:rform his oblie,ation. This 
lir.~i t is l"'tc.:rti~ed ·oy c i ther the sum sti pulated in the IH.nal 
clause or lJ.f the ~run.•.t.r:;;..:~ 11"-Yabl.:: f or ff'l.ilur". t o p.)rform 
\miche vc r nunL iA the la.re\'r . As this rul~ l n nrud~>.tory it e.l:;o 
:t:rpl.i.cs to th~.o situation irh.-J r c the 1,arties have rv-:.i led then:selves 
o1 the po~iibility of oettiu~; aside th..: non···ro,qndo.tory provisions 
of Ar ticl..: :, . 

A:rti c l e 7 

23 . ln~ most i wportact function of the penPl clause i s to avoid 
t !;c n~.ed to "lave recourse to judicie~ proceedineo in or der to 
obtain on osscss~nt or darr~ges fo r failure to perform the obligati on . 
··!uch t:xpcnc~;: ~d difficulty is othcl"-rist: often C"used in pArticular 
by the n..::cessi ty of :'reducing p roof c- f the· loss for ;rhi ch dam'iges 
nrt'- t o be pe.i d. I'hc loeiccl. consP.'lUI::!CCF. of this ·_,.ould obviously 
be t o enforce a.ll penal c l euses :,ut tr.i~ would in so~re cases lead 
to r esult::; \•hich vould ce difficult LCJ sccept. Tlte lc@l systems of 
t'lenb(;;r States have there:fore df'vised vnrious ll't:Ms to enab l e the 
courts to ex'::!rcise ~ c t:rt <>.in control o~r ?~nP.l cl::-uses alt hough 
'the circUIP..s't'lilccs uuder 1.rhich t his cor:'trol can '.Je excrci sed diff e r 
consid~rably fron on~ State t o auotltc.;r . ~ca.usr~ of the importance 
of this q~stion. it is one of ~~~ es3~nti ~l ai~~ of the ~resent 
:ksoluti on tv cont r ibute towards n h~r-onise.tion of t he laws of 
mc;vb"'r St~tco on t his poiut. It s~ould. ha•rev.=. r b0 r• cr>~led that 
one of the r:v>.jor dl v•=.rg~nci._ s be-c·H;;.c:m these lmrs e.t prt•oent ari ses 
from tht: fact t.uc.t und~.:o r th8 lr'ir of ce:rt~ in nu~mb'=r ~)te.tc:s (Bel gium end 
the UnitE:d Kingdo1.1) th _ courts d.o not \Jave un.v GC·n..:ral paver t o 
refuse to tnfo:rcc a g ··nuinc li:;,.ui dat( a C:.'lJ!'e.t;c s clflusc but only to 
set asid<: a clause Wt.l ch is f ound t0 impose c. true pcnr.lty. The 
courts in sucn ct"l.tes nl'l.vt: only th? choice of o.uarding the s tipulat ed 
sum or ch.mae··H: 1n·ovi d~d b:,.· lav , and c·umot ::o~nrd 'l sur- vllich is 
neith•.!r of t h0SI:" as .10uld b"' the result of incree.s ine or decreas ing 
t he ~tipul·t"- ~ aure. ,:nil..: this afvroach cl~:;•!r'res full under standing 
it cunnot fruitfully bfr reconciled ,.,itlJ thu cppron.ch of the l~gal 
systc:ns in tl"Jc r ·:jority or m.c.Db<:r States ··.:!i cu confer a wider pover 
on the courts '1-·ith r egard to penal clst:.ses. ID t he. choice between t he 
t\IO appro'"~cl1c-s prc-fer~::oce bas thc r ... fo r e been c:5. vcn to the r a jor i t y 
view . 

24 . J.rticl-.. 7 lCi..Js OO'r.:t the critl!rie vhich t hl. courts should 
cppl y ,.,:n.n e xc rcisiu£ thi'!ir po:•~;;r of jt:dicial r~vic:>w with n view 
to reducing tLe: sur. stipulc.ted in the p~ne.d clause. T':e main 
pur~osc of t he claw;c (ie to discour'lse l higo.tion} 'I-10ulc1 be los t 
ir t hl- court could set it aside too e~J.sily end the court should 
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therefore exercise it., power ~rith rr.uch d.'iscrction. Io ord(.;r to 
indicate th~.; ~xct::pti anal character o~ juciicil".l in-ct.o 1-vent:i on_ 
a number of fomule.c. hav~ b~cn discussed . In eddi tion to the 
ter111 propos~d na.oel.y 111ranifestl · e xcessi v~.;" oth~r t~rrns such as 
"(;xorbitnnt", "unconscionable11 (in I'rcnch "aou.si vc:;; "), "~.mrcasonable" 
were considEred. :&Oin:ver, th!:! term "··xor'"Ji tMt" wo.s 'fl:lt to 
restrict too narra'.Tly th~ po1-mr of judicio~ review. the term 
"unconsciona~lc" -:-ras considered insuffi cif'ntly pr ecise within 
the context of judicial review of penal claust-s the term 
"unrt,;a.sona.ble" in Lnglish ~ra.s found vhon us•.::d in this connection 
to have no acc~ptablc equival ent in Franch legDl terminology . 
The. Conmitt(~c the. refore finally decided :in favour of th\! term 
"manif<;stly exc.Jssi ve" 'llhich io i n r~.ct .<l.lrca.dy used in the 
existin~ legisl?tion of some m~nber States. 

~5. t'hil c Article 7 l oys dC'"D the: generlo\l princi-olc, it only 
expr~ssly r e fers to one situation ~her~ it n&y b~ particularly 
justified t o r .duce the SUI'l stipulated in the pcnti.l clause, 
nam...,ly \t!lc.r e the obligation has bt!t;;n perforn.:.:d in pert. It is 
evident that it voulc in Dany ca3es be :xc~saive to r equire 
a promisor to I e;y the fUll penalty although tht: pro~iet>e has in 
addition obtained the benefit of partb~ pcrforr:v'~ncc . In this 
conn~ctioo, it 1l!.e.!' b~ observed that the laws of some c.cttb<~r 
States (s~c ep the recent amendment of ~rticle 1152 of the 
Fr ench Civil Code) confer a vider pmrcr on th~ courts to re:ducc 
pcnalti~s in this particul~r situation a~d allow reduction t o 
take place even if the ren!!l.lty is not "manifestly e xceosi ve". 

~o . It is left to each leg3l S'Jster: to dc-ccrmino undor what 
p.n;cisc circumotonc~s the SUI1'1 conce rned should be concidured 
to b~ t'C.ul f ~ s t.l.y t:xcess i Vf'J. I t is , horfe ver., s ugge A ted t hAt , 
that in e given c::..st.:! tl1e courts mey h~ve r egard to a number of 
factors such as : 

i. da.r.T'tt.? :pr.:?-l:Stin:C'~t~d 9Y the _pA.rti. .. s !'.t th..! til!lC af 
contractine and th~ damae;•: nctually suffcr.:d by the 
proLisec, 

ii . t~e lccitiPete interests of the parti~s including the 
prorrisec ' s non-pecuniary interests , 

iii. the category of the contract and the circumstPnces 
und~r vhict. it wes concluded in :particular the relative 
social anrl econo~~c position of tht p~rties ~t the 
conclusion or the fact that th~ contr~ct was a 
standard form contrect , 

iv. th'- reason for the failure: to perforrt the obliFetion 
in particulc:.r the good or be.d .fei th of t.hf' '""'"m; "1')1" • 

. I . 
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27. 1~is list of criteria to be taken ia~o account should not 
be regerdec as exhaustive, nor dots it indic~te eny order of 
priority. t~en applying the criteria. re~ard must also oe had 
to the gener al le.w c~ contracts in the u:et:wer State concerned 
which may excluC:c: or l::Ir.it the possibility of using 9. particular 
crit~rion. It is clear, how=v~r~ that the ~ost iroport~nt case 
is tb·lt ~l'hP.n the stipule.ted suzr. is clearly 'li spr oportiono.t.:: tn 
the loss suffered by the promisee. !ievert hel ess the mere fact 
that t!1e l oss sct\mlly sustai ned is lass than the; surn stipulated 
by t~e parties at the time of ma.\ina th(: contract shnll not 
be sufficient r eason f'.>r the r eduction of the pcn.o:tlty. 

23 . :!1~.: article does no't i nclude :uw rules co~cerning evidence 
and in po.rticulRr as r egards tltt: bur&n or proof. These 
~uestions are linkca to the general rul~s of civil procedure 
ena evidence in each rncmber State and it would not b~ possible 
or desir~bl~ -co attccpt t0 harmonise th~~ in the present context. 
It would, however, cprc:ar tbc-t most le:t:;1.l syatems "'ould :place 
the burien of pro~f on the p~rson who clqi~s t~at the clause 
should be r:odi fied or set aside. ·.rtich· 7 Jo(;ts not deal ...,i th 
the question wlh:"ther or not t1:.e court should hove a power to 
r~ducc ~x officio or of its o·m notion the !:tum stipulated in the 
p~nal clause. for example in the sit~tion where the pro~~sor 
f ai l s to tFt} e pert in the proc .. ..,Ci.oss. Yr~tionAl &yutcms should 
ther~fore bl free tc make proYision for sue~ "'..U ex officio 
r eduction in C.P?ropriate casas. Teer~ is :O.ol.rev~r) ao suggestion 
that national sy~tem.s which do 11ot at pre:scnt r~coe.nise such 
a !)01-TCr s!~oulJ change th ::ir l eu in this r .. •s")cct. 

i29. It was thouc,ht necessary to impoF~.· ~" lir'i t on the lJO'-rer 
of r educt ion of tll.: court and a provisi0n to this •:-:ffect has therefore 
been inse rted in '\rticllo! 7. J.ccording to tuis provision the 
sum rra;y not bC:l r~duced b~.:low the dn.Iil{![;;es :}:l.:'"'bl· fc r fn~lure to 
perfo~ thu obli~~t)on . 

30 . 'i~.:: rules in .ti-ticle 7 Crlncernine; j uclicio.l contr0l should 
bl;;! Pendntory. The nrotection o:' the pe.rtict vhic'l-) t!'le provisions 
nr c ci.es:i.t;;li.!tl to ensure h'Ould othez-;ise r n.pidly b~::com·" in~ffecti ve 
in practice a.!J standPrd form coutr"tcts vould undoubtedly tend 
to includ~ ~ claus~ excludin g the~ frore s uch control. 

Article 8 

~ 1. As steted in }aragrc.ph 12 above t he legal systems of 
Rll meffiber States provide specie~ rules for penal cl~uses in 
conne::ction -wi ~n cert·•in tyres of contracts ee hire: purchase. 
Usually the:s~ rules ~r~ intended to ?rotect persons in a weak 
contr~cting position . 

. / . 
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32. It is ntith~r possible nor desirAble to cttcmtt to deal 
vith o.J.l these special. situatio!ls in e. r~solution r elating to 
penal clauses in ccneral. It is therefore not sugg~sted that the 
present rul<:s s!lould interfer e •rith such special rules which 
alr~ady exist or mzy ~ecooe necessary in relation to particular 
types of contracts, including standard contrl'\cts. A provisi on 
indicating this hes therefore been included in ~rticle 6. In 
this connection note hns also been taken of the work of the CCJ 
and the Comroittec of Experts on the Legal Protecti on of Cons~rs 
which resulted in the adoption by the Comi ttcc ~f ttinisters 
in November 1976 of Resolution (76) 41 on unfai r terms in consumer 
contracts and an appr opriate method of control. 

33 . 'I'he A.rticles appended to the Resolution dn not (as for 
example Article 3 of the common r rovisions annexed to the Benelux 
ConventiQn} provide any provisions concernin~ notice to perform 
or othdr rcquircpents befor e the penal. claus~ can be enforced. 
'l'hese matters relete closel.y to the law of civil procedure of 
each lllOI:lber State 3.0d it ~·auld go beyond t!le pr e.cticle limits of 
the presunt resolution to attempt to harmonise t hese often very 

. divergent rules '\ri thin this context. 
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