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FOREWORD

The European Convention on Human Right is the centre-piece of the pan-
European system of human rights protection. It has been incorporated as a fun-
damental text in the domestic legal orders of all our member States. The Conven-
tion continues to prove itself as the greatest achievement of the Council of
Europe and remains at the heart of our activities today.

In the face of ever-changing challenges, the question of how to ensure the
long-term effectiveness of this system, and especially the European Court of
Human Rights, is a long-standing priority of the Council of Europe and a focus
of activity for its Directorate General, Human Rights and Rule of Law. Since
2010, the matter has received urgent attention at the highest political levels and
has been the subject of intense scrutiny by experts. Alongside three High-level
Conferences, held at Interlaken in 2010, Izmir in 2011 and Brighton in 2012, this
has produced extensive results, notably Protocols no. 15 and 16 to the Conven-
tion, four non-binding Committee of Ministers' instruments and numerous
reports of the Steering Committee for Human Rights.

The present compilation brings together the results of inter-governmental
work on reform of the Convention and the Court from the Interlaken Confe-
rence in 2010 until the end of 2013. Building on these achievements, our work
will now continue, focusing in particular on the longer-term reform of the
Convention system and the Court.

Philippe BOILLAT
Director General
Human Rights and Rule of Law
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Proceedings

OPENING ADDRESSES

Mrs Eveline Widmer-Schlumpf

Federal Councillor, Head of the Federal Department of Justice and Police
(Switzerland)

On behalf of the Committee of Ministers of the Council of Europe and on
behalf of the Swiss Government, I welcome you to Interlaken.

First of all I would like to apologise for the absence of the Minister for
Foreign Affairs, Micheline Calmy-Rey: she is on her way to Interlaken, but
having returned late from an urgent and unforeseen foreign visit, she was unable
to be with us from the start of the conference. She will therefore be joining us
during the day.

Excellencies, Ladies and Gentlemen,

It was with pleasure that Switzerland responded positively to the call from
Mr Costa to hold a major political conference in early 2010. The dramatic situ-
ation which has been facing the Court for some time now, the presence here of
many high-ranking personalities and the intense efforts which you have put into
preparing today’s event are as many signs of the importance and urgency of this
conference. We believe that the widest possible support for the declaration is an
essential precondition for bringing about a significant and lasting improvement
in the Court’s situation. The Court depends on the support of all the contracting
states.

On 13 May 2004 the contracting states adopted Protocol 14. I am delighted
to be able to announce to you today that, together with the Secretary General,
Mr Jagland, I was present just now at the presentation of Russia’s instrument of
ratification by my Russian counterpart, Mr Konovalov. Protocol 14 will therefore
be able to come into force on 1 June 2010. I think that we can extend our con-
gratulations to Russia, and congratulate ourselves on this outcome.

Protocol 14 will enable the Court to process more applications than in the
past, but it will not be enough to provide a lasting solution to the problems facing
us. Further measures will be necessary, and that is why we are gathered here in
Interlaken today. The aim is to adopt a political declaration on the future of the
European Court of Human Rights.

Some are perhaps disappointed at the reforms proposed in this declaration
and would have preferred more ambitious goals, such as a permanent adjust-
ment of the resources available to the Court in order to cope with the increase in
the number of applications. In our view, this is not the right approach. For others,
the solution lies in a substantial limitation of the right of individual application.
But the proposed action plan stresses from the outset that the right of individual
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application must be maintained. The time has apparently not yet come to depart
radically from the current philosophy. We will perhaps have to discuss this issue
one day, but that will depend on the extent to which the Court’s situation is
improved by the short- and long-term measures proposed in the action plan.

How can this improvement be achieved?

The congestion of the Court and the constant increase in the number of
applications have varied causes, and varied measures will therefore be needed to
remedy this state of affairs. Measures will be needed at the three relevant levels,
namely the member states, the Court itself and the Committee of Ministers.

This is not a new finding. Most of the measures set out in the action plan
have been under discussion for a long time and many of them had already been
proposed in the wise persons’ report in 2006. I am thinking in particular of
enhanced authority of the Court’s case-law in the member states, improved
domestic remedies, the introduction of a new internal filtering mechanism, the
use of pilot judgments and, last but not least, the possibility of a simplified pro-
cedure for amending the Convention’s organisational provisions.

Some of the action plan’s measures can be implemented immediately, at
each of the three levels mentioned. More time will be needed for others, partic-
ularly those requiring amendments to the Convention. The action plan is based
on a stepwise approach. Depending on the effectiveness of Protocol 14 and the
other measures practicable in the short term to ease the Court’s congestion,
other actions will have to be undertaken. The last part of the declaration sets spe-
cific deadlines for the terms of reference given to the competent bodies (para-
graph 5) and for evaluation of progress achieved (paragraph 6). Progress will be
measured by the improvement in the Court’s situation.

All the measures set out in the action plan — and I stress: all the measures —
are intended to help the Court. If one were to try and find a common denomina-
tor for them, it would no doubt be the notion of shared responsibility, to which
Mr Costa referred in his statement. A strengthening of the principle of subsidi-
arity is central to solving our problem. This means that the contracting states
have an obligation to implement the Convention at domestic level on the basis
of the clear and consistent guidelines set by the Court’s case-law. Political will is
essential for this. Failing that, any reform of the Court is doomed to remain
incomplete. It is the implementation of the ECHR at domestic level, in the con-
tracting states, which will enable the Court to scale down its supervisory func-
tion, secure in the knowledge that the domestic courts will have taken due
account of the Convention’s standards in their assessment. The fact that the
majority of admissible applications today are so-called repetitive applications
should alert us, as should the constant increase in the number of applications in
the case of many states, without this increase being attributable to a more restric-
tive approach by the domestic courts in dealing with human rights cases.

I'would like to set out Switzerland’s views on some of the proposed reforms,
which were the subject of much discussion before the Conference.

Paragraph 3 of the action plan is concerned with new procedural rules or
practices in terms of access to the Court. Our view is that we should engage in
immediate discussion of these options, in particular the introduction of court
fees. It would of course be problematical if well-founded applications were to fail
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because the applicant was unable to raise the necessary funds, but it would be a
good thing to avoid manifestly inadmissible applications where nobody, not even
the applicant him or herself, stands to gain from the judgment.

Paragraph 7 of the action plan deals with the filtering mechanism: it seems
obvious that a court which receives tens of thousands of new applications every
year must set up an internal filtering mechanism. It is above all a question of the
Court’s internal organisation. Quick solutions are only possible if they are based
on existing arrangements. Long-term solutions should not entail a return to the
old two-tier supervision system; they must not jeopardise the consistency of the
Court’s case-law and must remain financially viable.

The efficiency of supervision procedures includes the efficiency of the
supervision by the Committee of Ministers of execution of the Court’s judg-
ments. The question arises (paragraph 12 of the action plan) of whether the
current situation is still appropriate in all respects.

Paragraph 8b) states that the Court must possess the necessary administra-
tive autonomy within the Council of Europe. In our view, adequate administra-
tive autonomy is a fully justified and, one can even say, self-evident demand; it is
equally clear, however, that this cannot mean financial autonomy.

This brings me to the last point, which is the budgetary issue. As I have
already said, seeking to solve the Court’s problems by constantly making new
resources available does not seem to us to be a practicable approach. First of all,
for financial reasons, but also because this poses a threat to the consistency of
case-law. On the other hand, the backlog of cases in abeyance — before the Court
and the Committee of Ministers — cannot be expected to decrease as long as the
number of new applications exceeds the number of settled cases. It is hardly pos-
sible to hope for a rapid reduction in the number of outstanding cases without
agreeing to the release, for a certain time, of additional financial resources.

The Interlaken Conference marks neither the end nor the beginning of the
reform debate. But Interlaken must be the opportunity to pave the way for a
lasting reduction of the congestion affecting the Court. This conference will be
asuccess if we gradually achieve, through a range of measures, a balance between
the number of incoming applications and the number of processed cases, ideally
atalower level than is currently the case. Just as the Swiss Chairmanship was able
to base its work on the reform efforts made at the Rome Conference in 2000, we
must ensure that the declaration we adopt tomorrow is followed up under future
chairmanships. Switzerland will play an active part in such work.

Just a few words by way of a conclusion.

In Switzerland, compromise and consensus building are considered
national virtues. I trust that the same spirit will prevail at our conference too. I
wish all of us a successful and fruitful conference.
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Mr Thorbjern Jagland

Secretary General of the Council of Europe

I should like to start by thanking the Swiss Chairmanship of the Committee of
Ministers for organising this extremely important Ministerial Conference. I also
want to congratulate our hosts for their choice of venue. Interlaken not only pro-
vides a beautiful setting, it also symbolises the magnitude of the task ahead of us.
In reforming the Court we have many mountains to climb.

But as high and as steep as these mountains may be, we must and we shall
conquer them. We owe this to the people of Europe who have the right to expect
that we shall succeed in safeguarding the mechanism which has looked after
their human rights over the past halfa century. I do not think that I am overly dra-
matic when I say that what is at stake is not only the effectiveness but the survival
of the European Court of Human Rights.

What is the situation today?

First, there are almost 120 000 pending applications before the Court. The
Court’s “output” of decisions is increasing but, clearly, it is not enough. And the
backlog is increasing by almost 2 000 applications each month.

Second, over 90% of these applications are inadmissible. This is a huge
amount. And what does it say about human rights protection in our member
States; about implementation of the Convention; about knowledge — or igno-
rance — of the Convention and the Court’s case-law, and about public confidence
in public institutions?

Third, every year the cost of the Court is increasing within the overall
budget of the Council of Europe, and you know that this budget is a zero real
growth budget.

The system is facing serious problems.

We have to find urgent solutions to lower the number of applications which
reach the Court, and to deal in a more efficient way with applications which will
continue to reach the Court.

But, first, we have to be clear. What do we want? Do we want to slowly kill
the programme of activities of the Council of Europe so that the Court survives?
Or do we want to have a streamlined and impact-oriented programme of activ-
ities of the Council of Europe supporting an efficient Court of Human Rights? I
will come back to this point further.

I do not intend to repeat everything that I set out in my written contribution
to this Conference. I stand by my proposals. For now, I will simply recall some of
the most important points.

Above all, we need a better and more systematic use of the principle of sub-
sidiarity. State Parties have the primary responsibility to respect human rights,
to prevent violations and to remedy them when they occur.

All States Parties have now incorporated the Convention into their national
legal systems, but not all have done so with satisfactory effect.

What we need to achieve is a genuine structural integration of the Conven-
tion into national systems, in order to secure its direct application; we need a

INTERLAKEN, 1ZMIR, BRIGHTON AND BEYOND 15



Proceedings

better implementation of its provisions, including, above all, the obligation to
provide effective domestic remedies for alleged violations.

The Convention cannot be fully and effectively implemented at national
level unless the authority of the Court’s case-law is properly recognised in the
national legal order.

Most obviously, states must promptly and fully execute judgments in cases
to which they are party, including any general measures that may be required.

But that is not all. National authorities must also take sufficient account of
the general principles in the Court’s case-law that may have consequences for
their own law and practice. There is much room for improvement here in many
countries.

We must look for ways to deal with the fact that most of the applications
which are submitted to the Court are eventually declared inadmissible. They are
still causing a bottle-neck in the system.

I believe that better provision of objective information to potential appli-
cants may lead to fewer inadmissible applications.

We should explore whether and how the Council of Europe and independ-
ent national human rights structures can contribute to this.

And it is not only the applicants who should have a better knowledge and
understanding of the Convention system and the admissibility criteria, it is also,
in many cases, their legal representatives. This should be improved through
clear, consistent and accessible case-law of the Court on admissibility and just
satisfaction.

In part, this is a task for the Court itself, when drafting judgments and deci-
sions. But accessibility is also an important task for the States Parties, who have
aresponsibility to translate, where necessary, and to disseminate the Convention
and the case-law, as well as to ensure that they are integral parts of university law
teaching and professional legal training.

Itis also clear that the Court must be given new procedures for dealing with
inadmissible cases, in addition to those found in Protocol No. 14.

One of the most important tasks for this Conference, therefore, is to
propose an avenue for future work to improve the filtering of applications.

A key short-term measure, applicable without an amendment of the Con-
vention, is to set up a filtering mechanism made up of the judges of the existing
Court, based on a system of rotation among the judges, to deal with inadmissible
cases and applying strict management procedures.

The third point I attach crucial importance to is to looking at the situation
of the Convention system against the background of the Council of Europe as a
whole.

The Convention is a treaty of the Council of Europe and there are strong
institutional links between the two. The Committee of Ministers, the Secretary
General, the Parliamentary Assembly and the Commissioner for Human Rights
play important roles.

The Court is not an isolated body and cannot operate in an institutional,
political or social vacuum.

On the one hand, its judgments provide authoritative interpretation of
Convention provisions, underpinning our standard-setting and co-operation
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activities and giving important references for our other human rights mecha-
nisms.

On the other hand, those other Council of Europe mechanisms, institutions
and programmes which help member States to fulfil their obligations without
the need for Court judgments in individual cases, are a reference point for the
Court.

The Council of Europe’s other human rights mechanisms, including the
Commissioner and the various monitoring bodies as well as standard-setting
and co-operation activities are therefore indispensable to the effective function-
ing of the Convention system.

We must not deceive ourselves that we can save the Convention system and
improve the respect for human rights in Europe by feeding the Court by starving
other Council of Europe activities in the field of human rights, the rule of law and
democracy.

While such an approach may help the Court increase its output, it would
reduce the scope and impact of our work to help states improve their implemen-
tation of the Convention. The more such help we can give, the less, in the long
term, should be the need for individuals to apply to the Court.

We need to consider how best to invest in the future of the Convention
system at all levels, in order to achieve the greatest long-term results. Not only
financial investment, but also investment in co-operation with other actors,
whether governmental or non-governmental.

As Secretary General, I am ready to take the necessary action to focus the
allocation of the Council of Europe’s resources on our core activities of promot-
ing and protecting democracy, human rights and the rule of law — but let me be
clear about one thing — I am unreservedly against any further transfers of funds
from the Council of Europe programmes of activities to the Court.

If we want to preserve our unique mechanism for the protection of human
rights, we need to safeguard the Court’s capacity to deal with individual applica-
tions on violations which already occurred, as well as the Council of Europe’s
capacity to transform the Court’s case-law in general measures preventing new
violations from taking place.

The fact is that the Council of Europe needs the Court, and vice versa. Our
organisation without the Court would risk to be seen as a toothless tiger. On the
other hand, an organisation which would only deal with breaches of human
rights which already occurred, without doing anything to prevent them happen-
ing in the future, could be perceived as a fig-leaf operation for the governments,
providing them with a human rights reputation at the lowest possible cost — but
also with the lowest possible effect.

The objective of this Conference, in my view, is to find new, creative and
effective measures to save the Court and avoid the two risks. This is not going to
be easy, but we will do it. We will climb this mountain because we do not have
any other choice. People in Europe — and their human rights — deserve no less
and will get no less.
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Mr Mevliit Cavusoglu

President of the Parliamentary Assembly of the Council of Europe

It is a pleasure for me to address you today — as President of the Parliamentary
Assembly — at the opening of this important conference, on a subject of crucial
importance for the Council of Europe, and indeed for Europe as a whole.

I thank the current Swiss Chairmanship for taking this initiative, which is
in keeping with Swiss character if I may say so. I had the opportunity to reflect
on this as I travelled on the road from Bern, which is an impressive system of
tunnels through mountains, of roads carved on the side of mountains as these
meet lakes — all testifying to the Swiss determination to find a way through dif-
ficulties. This conference will have to do the same.

Turning to the title of this conference: “The Future of the European Court
of Human Rights” - are we sure it covers all that we need to do? We may have
reason to doubt this. At a hearing held last December by the Parliamentary
Assembly’s Committee on Legal Affairs and Human Rights, it became abun-
dantly clear that any solution to the problems facing the Council of Europe’s
system of protection of human rights must also urgently address problems
outside the Court itself.

I refer especially to the lack of implementation of Convention standards
within member states, and to the need to ensure prompt and full compliance
with Strasbourg Court judgments in the countries concerned. Here lies our best
chance to stem the flood of applications presently submerging the Court.

Of course, I have read and studied the draft Interlaken Declaration and gen-
erally share its objectives, namely:

» a renewed commitment to the system of the European Convention on

Human Rights, including the right of individual application;

»  support for the Strasbourg Court;

»  themappingofin-depth reform to guarantee the long-term efficiency of the
system ;

»  and an eight-point Action Plan.

That said, I sincerely hope our conference will have the courage to face the
real human rights issues and problems confronting member states and the
Council of Europe.

We should be aware of at least three facts: Firstly, the Strasbourg Court is
not equipped to deal with large-scale abuses of human rights. Should the Com-
mittee of Ministers not make more robust use of its 1994 “Declaration on Com-
pliance with Commitments”? The Assembly should also do more in this respect:
it needs to refocus its monitoring priorities more on member states’ compliance
with commitments.

Secondly: several of the Court’s main “clients” have not made a serious
effort to put into effect the “Convention reform package”, worked out between
2000 and 2004. By so doing, have they not jeopardised the very existence of the
ECHR system? And if so, can we count on the Committee of Ministers to clearly
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identify the “offending” states and to help these states confront their problems -
rather than repeatedly inviting all member states to protect human rights?

Thirdly: The Court is financed through the Council of Europe’s budget.
Here, state contributions are clearly insufficient. Surely the financing of the
Court must be reviewed as a matter of urgency - but not at the expense of the rest
of the Organisation. Why is this subject not given top priority in the draft “Inter-
laken Declaration”?

Turning now to the authority and effectiveness of the European Court of
Human Rights: as you know, the Assembly elects the judges from a list presented
to it by States Parties. The quality of candidates put forward for election is of
crucial importance. If national selection procedures are inadequate, the Assem-
bly cannot do much. Often candidates are good but not necessarily outstanding.
If the judgments of the Strasbourg Court are to be recognised as authoritative by
the highest judicial organs in member states, the Assembly must be in a position
to elect top quality judges from lists of the highest quality.

As for the volume of new applications, the statistics are depressing. The
number of complaints has reached the staggering figure of almost 120,000 —
some 4 kilometres in length if the files are placed side by side — with an output
deficit of 1,800 applications every month...

Does the backlog represent all Council of Europe member states more or
less evenly? The answer is no. Four states together represent close to 60% of the
backlog. If we take the ten states where the case-count is highest, they represent
over three-quarters of the backlog. In 2008, close to 90% of the Court’s judg-
ments concerned only 12 states.

The issue of late execution — or indeed non-execution — of Strasbourg
Court judgments is a matter of concern. At the end of 2000, the Committee of
Ministers had 2,300 such cases pending. At the end of 2009, the number stood
at over 8,600, of which over 80% concerned repetitive cases. With over 30 Min-
isters present at this conference, I feel duty-bound to stress that this unaccepta-
ble situation has to be dealt with immediately. Today, not tomorrow!

We must conclude that the Strasbourg Human Rights Convention system
is in danger of asphyxiation. In view of this serious situation, it seems absurd for
the Courtand its staff to be obliged to waste time and effort in dealing with repet-
itive applications.

Many states do not give appropriate effect to their Convention obligations.
Why do national parliaments, and indeed the Assembly, not call ministers to
account at hearings, in full view of the media? When Protocol No.14 of the Con-
vention enters into force, the Committee of Ministers should bring “infringe-
ment proceedings” against states that are “repeat offenders” in this respect.

Does the fact that the Strasbourg Court has a substantial workload and
increasing backlog mean that we should take a precipitated decision to embark
on yet another major internal reform for the Court itself? Do we really need to
create, within the Court, an “additional judicial filtering body’; as some have sug-
gested? Could this not be done by a rotating pool of existing judges or by a spe-
cially assigned body taken from within the Court’s Registry or from the judicial
corps of member states?
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It seems to me that a more effective application of the Convention within
member states is essential. And here national parliaments have a special duty to
ensure that draft laws, existing legislation and administrative practice are com-
patible with the standards of the Convention, as interpreted by the Court. It is
not just a question of domestic courts remedying violations but of preventing
human rights violations, which is principally the responsibility of national par-
liaments and governments. The Assembly has done a lot of work on this matter,
as was clearly shown at the December hearing I mentioned earlier.

We should not forget that the Strasbourg supervisory mechanism is “sub-
sidiary” in nature. National Governments and authorities are therefore primarily
responsible for the effective implementation of the Convention. This means that
effective human rights complaints machinery should exist at national level.

Major efforts are still needed to train lawyers, prosecutors and judges in
how to interpret and apply the Convention and the Strasbourg Court’s case-law.
This would surely help stem the flood of applications to the Court.

In other words, a well-functioning national human rights protection
machinery could make a separate filtering body within the Court superfluous.
Primary responsibility for the protection of human rights should be shifted back
to national legal systems and practices, where it rightly belongs.

Excellencies, ladies and gentlemen, I hope I have not drawn too bleak a pic-
ture. As you travel through the tunnels here in Switzerland and see brightness in
the distance, it could mean the end of the tunnel. The imminent entry into force
of Protocol 14 will no doubt help.

Then there is the recent entry into force of the European Union’s Lisbon
Treaty which will permit what I hope will be a rapid accession by the European
Union to the Convention on Human Rights and thus guarantee a coherent,
Europe-wide system of human rights protection. Let us do all we can to speed up
accession in the months to come.

In conclusion, we must not let the current challenges to the system of the
Convention on Human Rights lead us to paralysis. Fear is a bad companion. In
its 60 years of existence, the Convention and the work of its Court have made an
indisputable contribution to human rights and freedoms in Europe, raising the
standards of protection and gradually helping to harmonise national practices.

When you travel to Interlaken from Bern, you first have a long stretch of flat
land. The first 40 or 50 years of the Convention’s and the Court’s existence could
be likened to road-building in such topography. Those were the “easy years” — the
“easy stretch” — as it were. Then the road hits the mountains. This is where we
are now. We count on the ingenuity and the daring — not only of our Swiss hosts
but of all our member states — to take us through the more difficult terrain ahead.

I'look forward to our proceedings and trust that we will now take the right
turning to guarantee success at this critical time. You can count on the full
support of the Parliamentary Assembly in moving things forward.

I thank you for your attention.
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Mr Jean-Paul Costa

President of the European Court of Human Rights

The future of the European Court of Human Rights is the subject of this con-
ference organised by the Swiss authorities, to whom I extend my warmest grati-
tude.

The Court, which was set up by the members of the Council of Europe, is
the cornerstone of a judicial system and is what constitutes its uniqueness and
its strength. It helps, at European level, to preserve and develop democracy and
the rule of law. It ensures compliance with the European Convention on Human
Rights, which is applicable in forty-seven countries. I consider this work to be
more useful than ever.

The Court has handed down 250,000 decisions putting an end to applica-
tions and over 12,000 judgments. It has had a major impact on national legal sys-
tems. Its influence extends beyond European borders and other regional mech-
anisms have taken it as a model.

Nevertheless, the Court is under threat and is at the risk of no longer being
able to play its role efficiently. Despite the fact that its methods have been ration-
alised and that it is increasingly streamlined, the Court is under considerable
pressure. The number of decisions and judgments has increased almost tenfold
in ten years but the number of applications continues to be even higher. The
number of pending, if not overdue, cases is therefore growing even faster:
120,000 cases pending, that is nine times more than ten years ago. Admittedly,
over half of the cases concern only four of the 47 member states; however that
only puts the problem into perspective without denying that it exists.

We face a steeply rising curve. If action is not taken rapidly, it will soon be
difficult to stock all the files and impossible to deal with applications within a rea-
sonable time. The measures taken by the Court (simplification of procedures,
selective reorientation of priorities, pilot judgments, encouraging states to reach
friendly agreements and make unilateral declarations) continue to be insuffi-
cient and risk becoming illusory.

The question is what can be done to save the system?

I'warmly welcome the entry into force of Protocol 14 (as we should welcome
that of the Lisbon Treaty providing for the European Union’s accession to the
Convention). Following the introduction of the single judge procedure, the new
powers given to committees and a new criterion of admissibility, simpler cases
will be judged more rapidly. But Protocol 14 was signed almost six years ago.
From the very outset it was considered necessary but not sufficient, which
explains the Wise Persons’ report in late 2006. The Protocol will effectively
increase efficiency, as has been shown by its provisional application in respect of
anumber of countries, but it will certainly not be sufficient to deal with the influx
of new applications.

The consequence is simple. Reforms are urgently needed. Interlaken has
not come too late but it was high time. If we wish to maintain an international
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monitoring mechanism that has proven its worth, we need to ensure its effec-
tiveness.

Who will benefit and who should be responsible?

Who will benefit? The Court, of course. There are physical limits to its
capacity to rule on cases and, if these limits are to be pushed back, serious risks
that the quality, consistency and credibility of its decisions will be negatively
affected. It must avoid the threat of asphyxiation.

It is important for the public that the system does not deteriorate any
further but rather that it improves. These are people; human beings who are suf-
fering or who firmly believe that their human rights have been violated. The
reason why they turn to “Strasbourg’, why they make use of the remarkable
remedy of the right of individual application, which was for a very long time
restricted and has only become more general since 1998, is that they believe that
the Court exists to protect them. The opportunity offered by the Convention will
be lost if it takes too long to rule on their applications. Justice delayed is justice
denied. The applicants are those who benefit most from judicial control; in the
event of asphyxia, they would have the most to lose.

Itis also in member states’ interest to ensure the sustainability of the system.
You, the states, have built a mechanism of collective guarantee and any failure
would also be collective; instead of making progress in safeguarding rights, there
might be a regression in existing rights, which already have to meet a certain
number of demands with regard to security that are by no means illegitimate.
No-one, I am convinced, wishes to witness such a failure. The necessary meas-
ures must therefore be taken. This conference is political and it must encourage
such measures. The fact that a very large number of members of European gov-
ernments are gathered here today is a sign of the importance of the action that
needs to be taken and a guarantee for their success.

And who would be responsible for implementing the reforms? - All stake-
holders together.

The system sets out to be both complementary and subsidiary. Each State
must secure to everyone within their jurisdiction the rights set out in the Con-
vention and consequently apply the Convention. States are responsible for
ensuring that applicants have access to effective remedies before national
bodies, preferably courts, and for complying with the Court’s judgments. The
Court must rule on applications after verifying that they are admissible — partic-
ular in terms of exhausting domestic remedies — and, where appropriate, decide
whether the Convention has been violated or not.

The improvements to a system set up by a treaty depend primarily on those
who drafted the treaty and the institutions responsible for enforcing the Con-
vention, i.e. the Council of Europe and its bodies — including the Court itself. The
Court relies on the institutions of the Council of Europe (the Secretary General,
the Committee of Ministers, the Parliamentary Assembly, the Commissioner for
Human Rights and others) to develop the Convention and its application in
liaison with our Court.

In the current situation, the aim is not to make anyone responsible but
rather to combine our efforts in seeking remedies.
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There are three main categories of cases brought before the Strasbourg
Court and remedies must be found on this basis.

First of all there are the very numerous applications which are either inad-
missible or clearly ill-founded for a very wide range of reasons. Without infring-
ing the right to individual application, it is necessary to study the practical ways
in which deliberate or undeliberate abuse of this right can be avoided.

States must together with the Court — and perhaps also civil society — make
an effort to provide members of the public with objective information on the
admissibility criteria and application procedures. Many applicants expect too
much from a system which they know little about, and finally do not obtain any-
thing. If, despite providing more information, clearly inadmissible applications
still reach the Court, it would be better to improve the way in which the Court
sorts out the admissible from the inadmissible. In the long term the possibility
of introducing a new filtering system, going beyond the single judge procedure,
should be considered. This would entail setting up an additional judicial body
within the Court.

Then there are the properly-founded but repetitive cases. These cases,
which are similar to cases which are settled on the basis of well-established case-
law, do not pose any new problems. The Court can do no more than repeat a
finding of violation and decide that just satisfaction must be awarded. Is it
normal for an international court to fulfil such a function? Would it not be better
if these requests were examined at national level, on the condition that the State
provides the applicant with full satisfaction in all respects? Better and faster exe-
cution of the Court’s judgments, which is overseen by the Committee of Minis-
ters, would prevent repetitive applications. This applies particularly to pilot
judgments, which identify a problem that may concern hundreds of identical
cases, if not more.

That leaves cases which raise questions that have not yet been resolved or
which differ from cases that have already been considered. It is on these that
resources should be concentrated. These three categories of applications exist in
the backlog of cases and will continue to exist in the future. They therefore
require different solutions. But some general measures may apply.

At national level, solutions exist in theory but not always in practice. Thus,
in many countries there are no effective remedies to prevent or remedy viola-
tions of the Convention, including procedural delays or non-execution of
domestic judgments. Legislation or national law should establish such remedies.

We must go even further. Without even changing the wording of Article 46
of the Convention, nothing prevents States from drawing the consequences of
judgments delivered in cases where they are not defendants, and in which similar
problems have been identified. Several countries are already doing this. This
interpretative authority (“res interpretata”) would avoid a considerable number
of applications.

If the Court had a more important advisory role, there would be even better
dialogue with national judicial systems. In the long run, it would be necessary to
amend the Convention on this point, but it is not too early to consider the desir-
ability of such a development. This would be in addition to individual applica-
tions, but would effectively prevent unnecessary litigation.
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If the combined efforts of governments, the Committee of Ministers and
the Court are successful, we can expect an improvement in the functioning of the
system. The time taken to rule on cases would be more reasonable, but can we
absorb the backlog without additional resources? I do not think so. The financial
crisis carries enormous weight. But hopefully it will not last forever and will not
rule out any potential solution, for human rights have a price. Voluntary contri-
butions can also be found. For example, the temporary secondment of national
judges or lawyers, already practiced by some states, would help the Court’s
judges and the Registry, and at the same time allowing these people, on their
return to their country, to share the benefit of their experience, thereby enhanc-
ing subsidiarity.

Tomorrow I hope the Conference will adopt a Declaration and a Plan of
Action. This will set in motion a process made possible by “Interlaken” but this
process will, in some respects, take several months and in others several years.
A number of steps can be taken in the short term without amending the Con-
vention. Amendments to the Convention, even if the procedures are simplified,
would have to be examined rapidly while their entry into force would take some
time. Follow-up meetings, under the successive chairmanships of the Commit-
tee of Ministers, should provide the opportunity to evaluate periodically the
measures taken at national level and at European level in the wake of Interlaken.

The fact that this high-level conference is taking place is in itself a major
event. I trust that it will give fresh impetus to the reforms required and give a
fifty-year old system a boost - for the years and decades to come. I can assure you
that our Court, which is proud to work impartially and independently in safe-
guarding human rights, is ready to contribute to this new beginning.

Ms Viviane Reding

Vice-President of the European Commission

It is a great pleasure to attend this ministerial conference just a few days after my
nomination as Vice-President of the European Commission in charge of Justice,
Fundamental Rights and Citizenship. My presence today confirms the determi-
nation of the European Commission to work closely with the Council of Europe
to put into practice the common principles upon which both our institutions are
founded.

All the components for developing an ambitious fundamental rights policy
at the level of the European Union are now in place:

»  First ofall, with the entry into force of the Lisbon Treaty, the Charter of Fun-
damental Rights of the European Union is legally binding;
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»  Secondly, the European Union will launch as soon as possible the accession
negotiations to the European Convention on Human Rights. President Bar-
roso has entrusted me with looking after this important dossier of consti-
tutional significance.

»  Thirdly, the promotion of fundamental rights is one of the priorities of the
Stockholm programme setting the strategic guidelines for developing an
area of freedom, security and justice in Europe;

»  Fourthly, the very creation of a new “Justice, Fundamental Rights and Citi-
zenship” portfolio shows the importance that President Barroso attaches to
strengthen even further the action of the Commission in this area.

The Charter of Fundamental Rights-policy I will develop is directly relevant
for the subjects which are discussed at this ministerial conference. The more the
European Commission ensures the effective full respect of fundamental rights
whenever European Union law comes into play, the more efficiently the Euro-
pean Court of Human Rights will be in a position to do its job.

The declaration and the action plan being discussed today call for an effec-
tive implementation of the Convention at national level and for the full execution
of the judgments of the European Court of Human Rights.

The Union can, and will contribute to address these calls through a rigorous
policy.

» My first priority will be to ensure that the Union is beyond reproach when-
ever making legislation. When the European Commission proposes legis-
lation, this must fully respect the Charter of Fundamental Rights. The Char-
ter will be the compass for all European Union policies. It will be the base
for rigorous impact assessments on fundamental rights concerning all new
legislative proposals.

» My second priority will be to watch over the European Union legislative
process to ensure that the final texts emerging from it are in line with the
Charter. It will be a collective responsibility of all the institutions and the
member states to ensure that European Union law is and remains consistent
with fundamental rights throughout the legislative process.

» My third priority is at the level of the member states. The EU Charter of
Fundamental Rights applies not only to EU institutions, but also to Member
States when they implement EU law. I will use all the tools available under
the Treaty to ensure compliance with the Charter of national legislation that
transposes EU law. I will apply a “Zero Tolerance Policy” on violations of the
Charter. I will certainly not shy away from starting infringement proceed-
ings whenever necessary.

The key objective is to render as effective as possible the rights enshrined
in the Charter for the benefit of all people living in the EU. This is indispensable
to reach a high level of integration in the area of Justice, Freedom and Security,
as well as for the credibility of the EU external policy on human rights.

The EU Charter of Fundamental Rights is a key instrument for achieving
these objectives. Our EU Charter represents the most modern codification of
fundamental rights in the world. We, Europeans can be proud of it. The Charter
entrenches all the rights found in the European Convention on Human Rights.
The meaning and scope of these rights are the same as those laid down by the
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ECHR. The Charter, however, goes further and also enshrines other rights and
principles, including economic and social rights resulting from the common
constitutional traditions of the EU member states, the case-law of the European
Court of Justice and other international instruments. In the Charter we also find
the so-called “third generation” fundamental rights, such as data protection,
guarantees on bioethics and on good and transparent administration. And
Article 53 of the Charter makes it clear that the level of protection provided by
the Charter must be at least as high as that of the Convention. Often, it will go
beyond.

This legally binding Charter for 27 countries represents a major step
forward in terms of political commitment for fundamental rights, of legibility
and of legal certainty. The new European Commission will make this visible by
adding to the solemn oath we will be taking soon before the European Court of
Justice in Luxembourg an explicit reference to the Charter.

The accession of the EU to the Convention will complete the EU system of
protection of fundamental rights. The constitutional significance of this acces-
sion was noted by the European Court of Justice back in 1994. Now the EU has
the competence it lacked back then. What is more, the Lisbon Treaty makes it
clear that accession is not only an option, it is the destination. We will reach that
destination, while of course safeguarding the special characteristics of the Union
legal order.

Accession to the Convention will ensure that the case-law of both Courts —
the Court in Strasbourg and our Court in Luxembourg — evolves in step. It is
therefore an opportunity to develop a coherent system of fundamental rights
protection throughout the continent, with a strong promise for a Europe truly
united by law and in values. I am proud and honoured to take part in this worth-
while endeavour, which is also of symbolic importance. In view of the strength
of the EU Charter — which is in many instances more ambitious than the Con-
vention — the European Union will not find it difficult to meet the standards
required by the Convention. Accession will nevertheless show that the European
Union itself, with its 27 member states, will put its weight behind the Strasbourg
system of fundamental rights protection. The European Union judiciary will
become part of the Strasbourg court and strengthen its efficiency. This will make
Strasbourg even more so than it is today the European capital of fundamental
rights protection.

In the coming months I will submit to the Council a formal recommenda-
tion for negotiation directives on the accession of the European Union to the
Convention. I am happy that the Spanish Presidency of the Council of the Euro-
pean Union is equally determined to push for a rapid agreement on these direc-
tives in order to start the negotiations with the Council of Europe.

I welcome the fact that the accession process will coincide with the reform
of the European Court of Human Rights. The European Union has a strong inter-
estin the efficient functioning of the Court. Justice delayed is justice denied. That
is why the European Union will work with you to clear the big backlog of cases
and the long delays. I am confident that the Ministerial Conference will succeed
in launching a process that aims to enhance the effectiveness of the Court. Of
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course, the right of individual application and the principle of subsidiarity must
remain essential pillars of the system.

Iam convinced that the accession of the European Union to the Convention
is an opportunity for both institutions. As the Secretary General of the Council
of Europe rightly pointed out, “protecting human rights in not just about the
Court condemning states. It is about anticipating problems and co-operating in
their solution” Protecting human rights is not about creating a culture of litiga-
tion; it is about upholding human dignity and the full enjoyment of rights. The
accession of the European Union to the Convention is an incentive to develop the
policies that strengthen the effectiveness of the fundamental rights that people
enjoy in Europe.

We should feel proud of all our common accomplishments in the protection
of human rights over the last six decades. These accomplishments should serve
as guiding inspiration to continue to do what still needs to be done.

Mr Thomas Hammarberg

Council of Europe Commissioner for Human Rights

The story of the European Court of Human Rights is undoubtedly a success
story. Over the past fifty years, the Court has opened new paths for the protec-
tion of human rights in Europe: the path allowing individuals to directly submit
complaints about human rights violations; the path to a dynamic conceptualisa-
tion of human rights through an impressive body of case-law; last but not least,
the path to positive changes in law or practice at the national level, with concrete
effects on people’s lives.

It has been said that the drafters of the Convention were determined not to
allow any more governments to shelter behind the argument that what a state
does to its own people is within its own exclusive jurisdiction and beyond the
reach of the international community.

Today, the Court has become a unique model, an inspiration, a symbol.

More importantly, for the individuals who experience or fear human rights
abuses in Europe, it is even more: the Court is regarded as their ultimum reme-
dium, their last source of hope to seek redress for human rights violations.

But the path has become more difficult: the story of the Court is also a story
of backlog, of substantial delays, with a Court threatened with drowning under
the vast numbers of applications which are being submitted to it, largely because
of European states’ failure to prevent or remedy structural, systemic human
rights violations.

Like some others did sixty years ago, it is now our turn to think ahead and
to sow the seeds for the future.
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All measures aimed at increasing the efficiency of the Court should be wel-
comed. Above all, the right to individual petition — the fact that all 800 million
individuals in the Council of Europe area have the right to seek justice, as a last
resort, at supranational level — should be preserved. This is the key characteristic
of this system.

The figures which underline the need to reform the proceedings of the
Court are known: the number of applications constantly on the rise, the fact that
90% of new applications before the Court are clearly inadmissible or manifestly
ill-founded, and that approximately 50% of the admissible cases are “repetitive
applications’, that is cases raising issues that have already been the subject of
Court judgments in the past, and which normally should have been resolved by
the respondent member states.

This confirms that there is a serious gap of systematic implementation by
member states of the Court judgments. Behind these figures one cannot but see
the necessity to improve human rights protection at national level.

Any discussion about the difficulties of the European Court must focus on
the need for prevention. The main question is not why the Court has difficulties
to cope, but why so many individuals feel the need to go there with their com-
plaints.

I have underlined in my earlier memorandum the main features of a system-
atic and holistic strategy at national level for the prevention of violations and
implementation of the standards agreed upon.

The development of a national plan for the implementation by states of their
human rights obligations would be an ideal framework for such a systematic
approach. In order to bridge the implementation gap, governments should for
instance integrate human rights into the ordinary work of the public administra-
tion and ensure effective co-ordination and co-operation between the authori-
ties; set up adequate systems for data collection and analysis; and foster a human
rights culture through the full integration of human rights in education and
training as well as through awareness.

The establishment of national systems of information on the Convention
and the Court’s procedures is also part of this strategy, as well as translation of
leading judgments of the Court into national languages so that domestic courts
understand important Convention principles when they apply the law.

Any national work on prevention should be guided by the recommenda-
tions adopted by the Committee of Ministers in the 2000-04 reform package.

Equally important is the fact that the Court is not a solo player. Rather, it is
complemented by major European monitoring bodies, such as the European
Committee of Social Rights, the European Committee for the Prevention of Tor-
ture, the Advisory Committee on the Framework Convention for the Protection
of National Minorities, and the European Commission against Racism and Intol-
erance. The reinforcement of the valuable work of these independent monitor-
ingbodies should be seriously considered. The effective implementation of other
major Council of Europe treaties should also be given priority since they are in
effect complementary to the European Convention on Human Rights. They all
belong to the European human rights protection system.

28 REFORMING THE EUROPEAN CONVENTION ON HUMAN RIGHTS



Interlaken Conference, 18-19 February 2010

Other parts of the Council of Europe, such as the Venice Commission, offer
advisory services to member states in order to facilitate the adoption of system-
atic measures for the domestic realisation of human rights. Verification of the
compatibility of draft laws, existing laws and administrative practices with the
standards laid down in the European Convention on Human Rights is deemed
to constitute one of the main remedies of the Court’s excessive workload.

The Committee of Ministers, assisted by the Department for the Execution
of Judgments of the Court, plays also an important role in addressing the short-
comings identified by the Court in order to prevent recurrence of violations. A
prompt, full and effective execution of the Court’s judgments constitutes a key
element for the effective implementation of the Convention’s standards in
domestic law.

The above require also the active involvement of the national human rights
structures, as well as of civil society.

My own office has proven that it can play a catalytic role in the prevention
of human rights violations by acting flexibly and rapidly, promoting awareness
of the Council of Europe human rights standards as well as their implementa-
tion. One of our main objectives is to identify possible shortcomings in the law
and practice of member states concerning the compliance with human rights as
embodied in the instruments of the Council of Europe, starting with the Con-
vention.

Iremain ready to assist member states in their efforts to remedy such short-
comings, and provide guidance for a better implementation of existing standards
at national level, for example by indicating legal and other reforms that may be
necessary in order to give full effect to the Convention, as interpreted by the
Court. This is part of the dialogue I have developed with national authorities
during the numerous country visits I conduct every year.

Yet, what we have achieved up until now has created new expectations
which we strive to meet. This will only be feasible on condition that the necessary
resources for the fulfilment of that mission are allocated.

It is our responsibility to guarantee the continued effective functioning of
the Court; and it is the member states’ primary responsibility to ensure a better
implementation of the Convention at the national level: prevention lies first and
foremost with the states, in line with the fundamental principle of subsidiarity
which is enshrined in the Convention.

The ideal is indeed that that one day each individual will be able to seek and
receive justice at home.
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CONCLUSIONS

Conclusions: Mrs Eveline Widmer-Schlumpf

Federal Councillor, Head of the Federal Department of Justice and Police
(Switzerland)

W e have had some very interesting and productive discussions. They will be
hard for me to summarise in a few words.

Before coming to specific points about the reform, allow me to make a few

general remarks:

»

The Interlaken Conference has not come too late, but rather at just the right
time. In any case, action has become a matter of urgency, as unequivocally
recognised by all delegations in their contributions.

Many speakers highlighted our great debt to the European Court. For over
half a century, it has been making a vitally important contribution to con-
solidating the rule of law and democracy. These achievements must be pro-
tected. The European Union’s accession to the Convention, welcomed by
various delegations, will contribute to this.

We must also recognise that a good deal of progress has already been made
in achieving long-term reform of the Court. The imminent entry into force
of Protocol No. 14 has been unanimously welcomed. At the same time, it
has been stressed that further urgent measures are needed.

Fourthly, all the speeches have born witness to a clear political determina-
tion to get to grips with these reforms. This political will provides grounds
for optimism.

In this connection, it is encouraging to note that the Action Plan which we
are about to adopt has been hailed as a solid basis for further work.

I would now raise a number of concrete issues which have been central to

our discussions:

»

30

Reinforcing the principle of subsidiarity will play a central role in finding so-
lutions to our problems. We have stressed unanimously that the States Par-
ties to the ECHR must respect at the national level their obligations under
the Convention. I say it again: better information on and dissemination of
the Convention and the case-law of the Court can also help to reinforce the
principle of subsidiarity. Speakers also underlined the important role
played by civil society, especially NGOs and national human rights institu-
tions.
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The problem of repetitive cases was mentioned on several occasions. In this
connection, I would refer to Mr Hammarberg’s notable remarks, underlin-
ing the need to create a genuine national human rights culture in Europe
and stating his willingness to help resolve structural problems within the
member States.

On the question of the principle of subsidiarity, a number of delegations
also indicated that the Court did not need to rule on everything. In partic-
ular, insofar as the principle of subsidiarity is properly applied by the States
parties, the Court can reduce its supervisory function. Some delegations in-
dicated that the Court should show a certain restraint on particular ques-
tions of major importance at national level.

»  Filtering was a key issue in many contributions. Certainly, opinions differed
on the characteristics of the filtering mechanism and the stage at which it
should intervene. There is, however, a broad consensus on the need to in-
stigate a filtering mechanism and to proceed urgently with discussions on
its modalities.

»  Several speakers also underlined the importance of clear and consistent
case-law: the Court’s authority depends upon it and the case-law must be a
reference for the application of the Convention at national level. Mention
was likewise made of the potential of the pilot judgment procedure, which
the Court was encouraged to exploit more fully. The pilot judgment proce-
dure would be even more effective if the Committee of Ministers were to
prioritise the execution of judgments which reveal structural problems at
national level.

»  The experience of Protocol No. 14 has shown that a long time is needed
before organisational provisions of the Convention can be adapted to
changing needs. This is why a number of delegations have called for the
drawing up of a statute for the Court.

»  Theimportance of individual petition as the last resort for ensuring respect
for the basic rights and freedoms secured by the Convention was repeatedly
stressed. Maintaining the right of individual petition does not, however,
preclude discussion of the modalities of application to the Court. Whatever
these modalities may be, they must not lead to the rejection of well-founded
applications. This is obviously of particular importance for applications al-
leging serious human rights violations.

To conclude.

AsIemphasised at the beginning, the Interlaken Conference has shown the
strong, common political will to press on with reform of the Court. Several
speakers emphasised that we must make the most of this momentum to get to
grips with the next steps of the process without delay. It now falls to the Com-
mittee of Ministers to see to it that the reform progresses rapidly; it must soon
take the necessary decisions giving terms of reference to the competent bodies.
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Adoption of the Declaration and close of the Conference :
Mrs Micheline Calmy-Rey

Federal Councillor, Head of the Federal Department of Foreign Affairs,
Chairperson in Office of the Committee of Ministers of the Council of Europe

We now turn to the adoption of the Interlaken Declaration, which contains a
formal part, an Action Plan and a third part concerning its implementation. The
final draft has been distributed to you in English and French. I see it has been
signed by all delegations. Does any delegation still want to raise any points con-
cerning the text? — No. Then I propose that the Interlaken Declaration be
adopted by acclamation.

[Applause]

Thank you very much for your expression of support for the Interlaken Dec-
laration. This is a very encouraging signal for the future of the Court.

Before closing this conference, let me give you some indication of the con-
tinuing process we envisage until the end of our Chairmanship.

AtInterlaken we have succeeded in giving fresh impetus to the reform of the
Court system. But this work must now continue at the level of the Committee of
Ministers, the body that is responsible for organising implementation.

Ideally, the Committee of Ministers is expected to endorse the Interlaken
Declaration at its meeting of 11 May 2010 to mark the end of the Swiss Chair-
manship. We will do everything in our power to ensure that the Ministers can
adopt such a decision by giving the relevant Council of Europe bodies the first
mandates for the implementation of the Action Plan. We are aware that we have
little time between now and May and that the development of a procedural deci-
sion with mandates is an ambitious goal. In this context, we have noted that
several delegations think that the issue of filtering applications should be consid-
ered with a certain priority and we will try to take account of this. With regard
to the preparation of a decision of the Committee of Ministers and the formula-
tion of mandates, we will get together with the Secretary General of the Council
of Europe and count on the support of its various departments.

Then it will be up to future Chairmanships to take over. In this regard, we
have had very encouraging signals from Turkey. We are therefore confident that
the reform process will receive active support in the future.

Asyou can see, we still have much work to do. But now it is time to relax. It
is therefore with great pleasure that I invite you to a buffet which will be served
in the auditorium opposite the plenary hall. Just follow the signs labelled "lunch."

Finally, I would like to inform you that the Swiss Chairmanship will be
holding a press conference at 2 p.m., with the participation of senior represent-
atives of the Council of Europe institutions.

I would not want to end this conference without warmly thanking the
members of the Council of Europe Secretariat and of the Court who helped to
both prepare and run the conference. Their support was extremely valuable and
greatly contributed to its success. [ also extend my thanks to the interpreters who
have performed their difficult task brilliantly.
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To conclude, I wish you a great weekend in this beautiful region. I hope that
you will take the opportunity to go skiing or hiking in the beautiful Bernese Alps.
Then I wish you a safe return to your respective capitals and hope to see you all
on May 11 2010 in Strasbourg for the final session of the Committee of Ministers
under the Swiss Chairmanship.

Interlaken Declaration

19 February 2010

The High Level Conference meeting at Interlaken on 18 and 19 February 2010
at the initiative of the Swiss Chairmanship of the Committee of Ministers of the
Council of Europe (“the Conference”):

Expressing the strong commitment of the States Parties to the Convention
for the Protection of Human Rights and Fundamental Freedoms (“the Conven-
tion”) and the European Court of Human Rights (“the Court”);

Recognising the extraordinary contribution of the Court to the protection
of human rights in Europe;

Recalling the interdependence between the supervisory mechanism of the
Convention and the other activities of the Council of Europe in the field of
human rights, the rule of law and democracy;

Welcoming the entry into force of Protocol No. 14 to the Convention on
1 June 2010;

Noting with satisfaction the entry into force of the Treaty of Lisbon, which
provides for the accession of the European Union to the Convention;

Stressing the subsidiary nature of the supervisory mechanism established
by the Convention and notably the fundamental role which national authorities,
i.e. governments, courts and parliaments, must play in guaranteeing and pro-
tecting human rights at the national level;

Noting with deep concern that the number of applications brought before
the Court and the deficit between applications introduced and applications dis-
posed of continues to grow;

Considering that this situation causes damage to the effectiveness and cred-
ibility of the Convention and its supervisory mechanism and represents a threat
to the quality and the consistency of the case-law and the authority of the Court;

Convinced that over and above the improvements already carried out or
envisaged additional measures are indispensable and urgently required in order
to:

i.  achieve abalance between the number of judgments and decisions de-

livered by the Court and the number of incoming applications;
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ii.  enable the Court to reduce the backlog of cases and to adjudicate new
cases within a reasonable time, particularly those concerning serious
violations of human rights;

iii. ensure the full and rapid execution of judgments of the Court and the
effectiveness of its supervision by the Committee of Ministers;

Considering that the present Declaration seeks to establish a roadmap for

the reform process towards long-term effectiveness of the Convention system.

The Conference

1.

10.

11.

Reaffirms the commitment of the States Parties to the Convention to the
right of individual petition;

Reiterates the obligation of the States Parties to ensure that the rights and
freedoms set forth in the Convention are fully secured at the national level
and calls for a strengthening of the principle of subsidiarity;

Stresses that this principle implies a shared responsibility between the
States Parties and the Court;

Stresses the importance of ensuring the clarity and consistency of the
Court’s case-law and calls, in particular, for a uniform and rigorous applica-
tion of the criteria concerning admissibility and the Court’s jurisdiction;
Invites the Court to make maximum use of the procedural tools and the re-
sources at its disposal;

Stresses the need for effective measures to reduce the number of clearly in-
admissible applications, the need for effective filtering of these applications
and the need to find solutions for dealing with repetitive applications;
Stresses that full, effective and rapid execution of the final judgments of the
Court is indispensable;

Reaffirms the need for maintaining the independence of the judges and pre-
serving the impartiality and quality of the Court;

Calls for enhancing the efficiency of the system to supervise the execution
of the Court’s judgments;

Stresses the need to simplify the procedure for amending Convention pro-
visions of an organisational nature;

Adopts the following Action Plan as an instrument to provide political guid-
ance for the process towards long-term effectiveness of the Convention sys-
tem.

Action Plan

A. Right of individual petition

1.

34

The Conference reaffirms the fundamental importance of the right of indi-
vidual petition as a cornerstone of the Convention system which guarantees
that alleged violations that have not been effectively dealt with by national
authorities can be brought before the Court.

With regard to the high number of inadmissible applications, the Confer-
ence invites the Committee of Ministers to consider measures that would
enable the Court to concentrate on its essential role of guarantor of human
rights and to adjudicate well-founded cases with the necessary speed, in
particular those alleging serious violations of human rights.

REFORMING THE EUROPEAN CONVENTION ON HUMAN RIGHTS



Interlaken Conference, 18-19 February 2010

With regard to access to the Court, the Conference calls upon the Commit-
tee of Ministers to consider any additional measure which might contribute
toasound administration of justice and to examine in particular under what
conditions new procedural rules or practices could be envisaged, without
deterring well-founded applications.

B. Implementation of the Convention at national level

4.

The Conference recalls that it is first and foremost the responsibility of the
States Parties to guarantee the application and implementation of the Con-
vention and consequently calls upon the States Parties to commit them-
selves to:

continuing to increase, where appropriate in co-operation with national
human rights institutions or other relevant bodies, the awareness of na-
tional authorities of the Convention standards and to ensure their applica-
tion;

fully executing the Court’s judgments, ensuring that the necessary meas-
ures are taken to prevent further similar violations;

taking into account the Court’s developing case-law, also with a view to con-
sidering the conclusions to be drawn from a judgment finding a violation of
the Convention by another State, where the same problem of principle
exists within their own legal system;

ensuring, if necessary by introducing new legal remedies, whether they be
of a specific nature or a general domestic remedy, that any person with an
arguable claim that their rights and freedoms as set forth in the Convention
have been violated has available to them an effective remedy before a na-
tional authority providing adequate redress where appropriate;
considering the possibility of seconding national judges and, where appro-
priate, other high-level independent lawyers, to the Registry of the Court;
ensuring review of the implementation of the recommendations adopted by
the Committee of Ministers to help States Parties to fulfil their obligations.
The Conference stresses the need to enhance and improve the targeting and
co-ordination of other existing mechanisms, activities and programmes of
the Council of Europe, including recourse by the Secretary General to
Article 52 of the Convention.

C. Filtering

6.
a.

The Conference:

calls upon States Parties and the Court to ensure that comprehensive and

objective information is provided to potential applicants on the Convention

and the Court’s case-law, in particular on the application procedures and

admissibility criteria. To this end, the role of the Council of Europe infor-

mation offices could be examined by the Committee of Ministers;

stresses the interest for a thorough analysis of the Court’s practice relating

to applications declared inadmissible;

recommends, with regard to filtering mechanisms,

i.  tothe Courtto putin place, in the short term, a mechanism within the
existing bench likely to ensure effective filtering;
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ii.  tothe Committee of Ministers to examine the setting up of a filtering
mechanism within the Court going beyond the single judge procedure
and the procedure provided for in i.

D. Repetitive applications

7.
a.

The Conference:

calls upon States Parties to:

i.  facilitate, where appropriate, within the guarantees provided for by the
Court and, as necessary, with the support of the Court, the adoption
of friendly settlements and unilateral declarations;

ii. co-operate with the Committee of Ministers, after a final pilot judg-
ment, in order to adopt and implement general measures capable of
remedying effectively the structural problems at the origin of repeti-
tive cases;

stresses the need for the Court to develop clear and predictable standards

for the “pilot judgment” procedure as regards selection of applications, the

procedure to be followed and the treatment of adjourned cases, and to eval-
uate the effects of applying such and similar procedures;

calls upon the Committee of Ministers to:

i.  consider whether repetitive cases could be handled by judges respon-
sible for filtering (see above, section C);

ii. bringabout a co-operative approach including all relevant parts of the
Council of Europe in order to present possible options to a State Party
required to remedy a structural problem revealed by a judgment.

E. The Court

8.

36

Stressing the importance of maintaining the independence of the judges
and of preserving the impartiality and quality of the Court, the Conference
calls upon States Parties and the Council of Europe to:

ensure, if necessary by improving the transparency and quality of the selec-
tion procedure at both national and European levels, full satisfaction of the
Convention’s criteria for office as a judge of the Court, including knowledge
of public international law and of the national legal systems as well as pro-
ficiency in at least one official language. In addition, the Court’s composi-
tion should comprise the necessary practical legal experience;

grant to the Court, in the interest of its efficient functioning, the necessary
level of administrative autonomy within the Council of Europe.

The Conference, acknowledging the responsibility shared between the
States Parties and the Court, invites the Court to:

avoid reconsidering questions of fact or national law that have been consid-
ered and decided by national authorities, in line with its case-law according
to which it is not a fourth instance court;

apply uniformly and rigorously the criteria concerning admissibility and ju-
risdiction and take fully into account its subsidiary role in the interpretation
and application of the Convention;

give full effect to the new admissibility criterion provided for in
Protocol No. 14 and to consider other possibilities of applying the principle
de minimis non curat praetor.
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With a view to increasing its efficiency, the Conference invites the Court to
continue improving its internal structure and working methods and making
maximum use of the procedural tools and the resources at its disposal. In
this context, it encourages the Court in particular to:

make use of the possibility to request the Committee of Ministers to reduce
to five members the number of judges of the Chambers, as provided by Pro-
tocol No. 14;

pursue its policy of identifying priorities for dealing with cases and continue
to identify in its judgments any structural problem capable of generating a
significant number of repetitive applications.

E Supervision of the execution of judgments

11.

a.

The Conference stresses the urgent need for the Committee of Ministers to:
develop the means which will render its supervision of the execution of the
Court’s judgments more effective and transparent. In this regard, it invites
the Committee of Ministers to strengthen this supervision by giving in-
creased priority and visibility not only to cases requiring urgent individual
measures, but also to cases disclosing major structural problems, attaching
particular importance to the need to establish effective domestic remedies;
review its working methods and its rules to ensure that they are better
adapted to present-day realities and more effective for dealing with the va-
riety of questions that arise.

G. Simplified procedure for amending the Convention

12.

The Conference calls upon the Committee of Ministers to examine the pos-
sibility of introducing by means of an amending Protocol a simplified pro-
cedure for any future amendment of certain provisions of the Convention
relating to organisational issues. This simplified procedure may be intro-
duced through, for example:

a Statute for the Court;

a new provision in the Convention similar to that found in Article 41.d of
the Statute of the Council of Europe.

Implementation

In order to implement the Action Plan, the Conference:

calls upon the States Parties, the Committee of Ministers, the Court and the
Secretary General to give full effect to the Action Plan;

calls in particular upon the Committee of Ministers and the States Parties
to consult with civil society on effective means to implement the Action
Plan;

calls upon the States Parties to inform the Committee of Ministers, before
the end of 2011, of the measures taken to implement the relevant parts of
this Declaration;

invites the Committee of Ministers to follow-up and implement by June
2011, where appropriate in co-operation with the Court and giving the nec-
essary terms of reference to the competent bodies, the measures set out in
this Declaration that do not require amendment of the Convention;
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invites the Committee of Ministers to issue terms of reference to the com-
petent bodies with a view to preparing, by June 2012, specific proposals for
measures requiring amendment of the Convention; these terms of refer-
ence should include proposals for a filtering mechanism within the Court
and the study of measures making it possible to simplify the amendment of
the Convention;

invites the Committee of Ministers to evaluate, during the years 2012 to
2015, to what extent the implementation of Protocol No. 14 and of the In-
terlaken Action Plan has improved the situation of the Court. On the basis
of this evaluation, the Committee of Ministers should decide, before the end
of 2015, on whether there is a need for further action. Before the end of
2019, the Committee of Ministers should decide on whether the measures
adopted have proven to be sufficient to assure sustainable functioning of the
control mechanism of the Convention or whether more profound changes
are necessary;

asks the Swiss Chairmanship to transmit the present Declaration and the
Proceedings of the Interlaken Conference to the Committee of Ministers;
invites the future Chairmanships of the Committee of Ministers to follow-
up on the implementation of the present Declaration.
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OPENING ADDRESSES

Mr Ahmet Davutoglu

Minister of Foreign Affairs (Turkey), Chairman of the Committee of Ministers of
the Council of Europe

Distinguished colleagues, distinguished participants,

First of all you are most welcome to one of the most beautiful cities of the
Mediterranean, Izmir. I hope you will enjoy your stay in {zmir. I hope we will have
a very fruitful session.

As one of the founding members of the organisation, Turkey is pleased to
host this important conference on the future of the European Court of Human
Rights. On behalf of the Chairmanship of the Committee of Ministers and the
Government of Turkey, I wish to extend to you all a very warm welcome to Izmir
and to Turkey.

My country has responded positively to the invitation made at Interlaken in
February 2010 to the future chairmanships of the Committee of Ministers to
follow up on the implementation of the Interlaken Declaration. The reform of
the Court has been identified as a priority of the Turkish Chairmanship.

We believe that the Izmir Conference will provide a new impetus to the
Court reform process which was launched by the Interlaken Conference last
year.

Distinguished participants,

The Convention system, to which the European Court of Human Rights is
central, plays a pivotal role, establishing common standards for the respect and
protection of human rights. It has value both as a symbol enshrining our shared
values of human rights, democracy and the rule of law, and it also serves as a
practical mechanism for ensuring that rights and freedoms are protected and
that our shared values are thus respected.

The mere existence of a European Court, where more than 800 million
Europeans are entitled to take their complaints, which, they believe, had not
been resolved through domestic remedies, is a success in itself. This success,
however, brings along high expectations. At the top of the list of expectations
comes a court which functions effectively and can dispose of applications within
areasonable time; a Court which ensures legal security both for individuals and
for states through a consistent case-law.
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Distinguished participants,

Reform of the Court has been on the agenda for more than a decade. At the
meeting of the 50th anniversary of the Convention in November 2000 in Rome,
which took place only after the entry into force of Protocol No. 11, many calls
were heard for measures aimed at increasing the effectiveness of the Court.
However, these calls have not been fully fulfilled.

To date, some steps were of course taken, Protocol No. 14 being the most
prominent. However, these steps have fallen short of meeting the ever-
increasing challenges faced by the Court. After ten months of entry into force of
Protocol No. 14, the Court has concluded in its written opinion for the {zmir
Conference that while the results so far achieved are encouraging, Protocol
No. 14 will not provide a lasting and comprehensive solution to the problems
facing the Convention system.

The present difficulties challenging the long-term effectiveness and future
of the Convention system are our common concern. The responsibility of the
ownership of this protection mechanism requires that our governments be able
to display the same common political will which they had shared at the time of
the creation of the Convention system.

Distinguished participants,

The izmir Conference pursues two main goals in the context of ensuring the
long-term effectiveness of the Convention mechanism. The first is to take stock,
in accordance with the Interlaken Action Plan, of the proposals that do not
require amendment of the Convention; and the second is, having also regard to
recent developments, to take necessary measures.

The biggest problem is the Court’s case-load. Over 90% of the decisions pro-
duced by the Court declare applications inadmissible. This fact clearly shows the
need to take additional measures with regard to access to the Court. Filtering out
these inadmissible applications is taking too much of the Court’s time and
resources, which are already stretched beyond its capacities. Although the pro-
visions introduced by Protocol No. 14 and recent measures adopted by the Court
are important and necessary, they will not, however, be sufficient. We must thus
make absolutely clear our political will to find more radical solutions to existing
problem.

With regard to access to the Court, the Interlaken Declaration called upon
the Committee of Ministers to consider any additional measure which might
contribute to a sound administration of justice. It also calls for examining in par-
ticular under what conditions new procedural rules or practices could be envis-
aged, without deterring well-founded applications. Taken together with other
concrete steps, the introduction of an application fee would have a considerable
impact in reducing the backlog problem. We must continue to examine the issue
of charging fees to applicants together with other possible new procedural rules
or practices such as compulsory representation.

Making the practice on just satisfaction more transparent and foreseeable
would certainly allow more cases to be settled outside of the Court and, perhaps,
discourage applicants with unrealistic expectations.
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Distinguished participants,

The other great concern arising from the Court’s case-load is the problem
of repetitive applications. This must primarily be resolved through effective
implementation of the Convention and the Court’s judgments at national level.
We must ensure that effective domestic remedies exist, providing for a decision
on alleged violations of the Convention and, where necessary, its redress.

We need adequate national measures to contribute actively to diminish the
number of applications. We also need further guidance to ensure better under-
standing of the Convention and the Court’s case-law and avoiding repetitive
applications. We believe that the procedure for advisory opinions and having
reasoned decisions in the rejection of applications for referral to the Grand
Chamber would clearly ensure that more cases are dealt with satisfactorily at
national level.

Effective execution of judgments, of course, requires the Court’s judgments
to be clear and consistent in their prescriptions. On the other hand, the principle
of subsidiarity requires full, consistent and foreseeable application by the Court
of the admissibility criteria. At the same time it requires observance of the rules
regarding the scope of its jurisdiction, namely, ratione temporis, ratione loci,
ratione personae and ratione materiae.

The admissibility criteria are an essential tool in managing the Court’s case-
load and in giving practical effect to the principle of subsidiarity. The new admis-
sibility criterion adopted in Protocol No. 14 remains to be evaluated with a view
to its improvement. We also need to initiate work to reflect on the admissibility
criteria, including about how the criteria can be made more effective and
whether new criteria are required.

Distinguished participants,

Since the Interlaken Conference the number of interim measures requested
in accordance with Rule 39 has greatly increased, thus further aggravating the
workload of the already overburdened Court. The Turkish chairmanship has
taken into account growing concerns about the application of Rule 39, and sup-
ported the view that we have to take concrete steps on this issue. We expect that
the implementation of the approach set out in the Izmir Declaration, which will
be adopted by this conference, will lead to a significant reduction in the number
of interim measures, and to the speedy resolution of those applications.

The Convention has been integrated into the national legal systems of all
Council of Europe member states. That process must now be completed by the
accession of the European Union to the Convention. Bringing the institutions of
the European Union within the scope of the Convention will be a huge step for-
wards for human rights protection in Europe. Of course difficulties, both tech-
nical and political, will emerge as we work towards accession; but I am confident
that the outcome will be successful. Turkey, will sustain its support and efforts
for the ongoing accession process until the ministerial session in Istanbul. For
the creation of a common legal space for the European human rights protection
system, it is very important not to lose the political momentum created by the
entry into force of the Lisbon Treaty and thus, to realise the accession as soon as
possible.
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Distinguished participants,

When we decided to convene this Conference, we were aware of the diffi-
culties of reaching a consensus in some measures expressed in the Interlaken
Declaration. Nevertheless, it was our priority to take further concrete steps, as
an expression of the States Parties’ determination to continue the Interlaken
process. Without maintaining our political will, taking stock of the progress
already achieved, and without envisaging our future steps, the reform process
would be abandoned to an uncertain future.

The Izmir Declaration which will be adopted by this conference is the
outcome of a collective effort made in the spirit of compromise and co-
operation. Our goal was to reflect a common ground acceptable, at this stage, to
all 47 members. Naturally, this will not provide all the answers for the reform of
the Court. However, we believe that the outcome of this conference will give
fresh encouragement and further guidance to the ongoing work on finding
lasting solutions to the existing problems, it will also help to pursue long-term
strategic reflections about the future role of the Court.

In view of this, [ wish to conclude by expressing my confidence that our con-
ference will make an important contribution to the future of the Court and that
of the Convention mechanism as a whole. I am sure that the future chairman-
ships will continue to give follow-up to this process.

Distinguished participants,
Welcome to Izmir. I wish you a great time here.

Mr Ahmet Kahraman

Minister of Justice (Turkey)

Honourable colleagues, esteemed participants,

Iam honoured to be at this important Conference on the Future of the Euro-
pean Court of Human Rights that has taken on the role of encouraging the
advancement of individual rights and freedoms and the source of inspiration for
many judicial reforms in our country, and to host such distinguished partici-
pants in my hometown of {zmir.

We believe that through its aims which can be outlined as ensuring respect
for human rights by the Contracting States to the European Convention on
Human Rights, the European Court of Human Rights has played an important
role in upholding the rule of law and by establishing common standards aimed
at the protection of individual rights in Europe.

In this context, we, as the Ministry of Justice, attach importance to the
envisaged and formulated reforms to enable the European Court of Human

INTERLAKEN, 1ZMIR, BRIGHTON AND BEYOND 43



Proceedings

Rights to perform its vital mission in an effective way, and to this extent, we con-
sider it important to implement the Action Plan adopted last year in Switzerland
(Interlaken).

We also express our appreciation of the fact that during our Chairmanship
of the Committee of Ministers, the Ministry of Foreign Affairs of Turkey fulfilled
it’sincumbent duty and did not spare any effort for the effectiveness of the Court
by organising this conference.

Distinguished participants,

While we view positively the increase in the effectiveness of the Court, we
are of the opinion that applications to the Court should be precluded through
improvements at the domestic levels which would be able to provide alternative
means of redress and solutions.

Accordingly in this way, we believe that it will not only be possible to avoid
violations of rights but also by displaying improvements within member states’
systems, this will greatly benefit the easing of the burden on the Court itself.

In recent years, Turkey has taken many steps in the prevention of the viola-
tion of rights. Within the last decade, many legislative reforms have been imple-
mented in our country, from the criminal laws to the commercial laws. Through
such reforms many potential situations that may have caused risk of violation of
rights, have been prevented.

With the envisaged new Constitution, planned to be completed next year,
these legislative amendments will be more firmly assured.

On another aspect, during this period of time, our country has made
headway in a number of changes for the judicial personnel. As well as improving
their personal rights, it has also supported further education for the members of
the judiciary through the establishment of the Justice Academy. Above all, by
reforming the structure of the Supreme Board of Judges and Prosecutors, it has
enabled the Board to become more independent and democratic.

Our activities continue in many different areas. These include, for example:
a legislation launching the courts of appeals to speed up the functioning of the
judiciary and the realisation of the national justice information system (NJIS),
which is the first integrated judicial electronic communications network.

On the other hand, in order to examine violations of rights without giving
the necessity for recourse to the European Court of Human Rights and to con-
clude allegations of violation, where necessary, by redressing the victims within
our domestic system, the right to individual petition to the Constitutional Court
will enter into force at the end of 2012.

Distinguished guests,

I do not intend to bore you today by mentioning all the activities we have
realised.

However, it is true that our country has taken the judgments of the Euro-
pean Court Human Rights as her guide and turned them into its watchword in
reforming her system and transforming Turkey into a place where human rights
and human honour takes precedent above all else.
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We are aware that there is still along way to go. Nevertheless, in the not too
distant future, through determination and persistence, Turkey will become one
of the countries which best guarantees the rights as protected under the Euro-
pean Convention on Human Rights.

Once more I salute all the participants, and hope that each of you has a
pleasant stay in Izmir.

Mr Thorbjern Jagland

Secretary General of the Council of Europe

Ministers, Excellencies, ladies and gentlemen,

I will start by thanking our hosts, the Turkish Chairmanship of the Com-
mittee of Ministers, for having organised this important Conference and ensur-
ing such a warm welcome in the beautiful city of {zmir.

We are gathered here today to find solutions to the important challenges
faced by the European Court of Human Rights which, over the last fifty years, has
become the world’s largest and most influential international court as well as its
foremost human rights court.

The Court’s case-law has over the years raised the protection of human
rights in all our member states to a higher and uniform standard. The Court has
thus become the guarantor of long lasting international stability and peace.

If the Court fails, the Convention system fails; and if the Convention fails,
the Council of Europe will fail.

Let me illustrate, with facts and figures, the challenges faced by the Court:
» At the end of last month, there were 149 100 applications pending before

the Court.

That is almost 30 000 more than when we met in Interlaken last February.

The Court is receiving far too many applications.

»  The overwhelming majority of these applications are inadmissible: in fact
nine out of ten applications are declared inadmissible.

Most of these applications should never have been made.

»  In 2010 the Court found violations in 1 282 judgments.

Most of these judgments should not have been necessary because they
related to problems for which the Court had already indicated solutions.

In other words, they were what we call clone or repetitive applications.
There were about 25 000 such applications pending before the Court at the end
0f 2010.

Too many applicants are obliged to bring their applications to Strasbourg,
because their national authorities are failing to resolve well-known, widespread
problems.
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Asaresult of these important challenges the Court is faced with, it is spend-
ing far too much of its resources on work that falls outside its core function.

This means less time can be devoted to the original and noble purpose of the
Court: to examine applications that are of principal importance for human rights
protection in Europe.

How can we respond to these challenges?

Our priority must be to do something about the repetitive applications as
well as the inadmissible applications.

»  Inthatcontext, the Court needs to exploit the full potential of Protocol No. 14.
I refer in particular to the new single judge procedure for dealing with inad-

missible applications; and also to the new three-judge committee procedure, for

dealing with repetitive applications.

I know that the Court has made excellent progress in implementing these
two innovations.

At the same time, I am sure that there is still scope for improvement.

Why not have a small number of judges working full-time on filtering for a
certain, limited part of their nine-year term of office?

The new admissibility criterion contained in Protocol No. 14 — that appli-
cants must show that they have suffered “manifest disadvantage” — has great
unexploited potential.

By using it more extensively, the Court could reject a greater number of
unimportant cases by simple decision, instead of issuing judgments that are far
more complex and time-consuming.

Protocol No. 14 has now been fully in force for almost eleven months;
growth in the backlog has however continued and shows no signs of slowing
down.

Protocol No. 14, therefore, may be palliative — but it will not be the cure.

»  The problem of repetitive applications is a fundamental issue.

When states find themselves confronted with applications involving famil-
iar problems, they should more often propose solutions directly to the Court,
without waiting for yet another judgment from the Court.

Friendly settlements and unilateral declarations can allow the Court to
strike applications out of its list by a simple decision.

And ifthe settlement or declaration includes appropriate general measures,
the underlying problem may be solved once and for all. Council of Europe rele-
vant entities should be of assistance to member states in the adoption of general
measures requiring amendments to the legislation or changes in the practice.

»  The problem of inadmissible applications must be tackled from both sides:
reduce the rate of incoming applications and increase the Court’s output of
decisions to reject them.

Both the Court and I have taken, or are proposing various measures to
provide better information to applicants on the role of the Court — and in par-
ticular on the limits to that role.

There are other, more radical possibilities for deterring inadmissible appli-
cations, such as introducing a system of fees for applicants or obliging them to
have legal representation when applying.

These possibilities will continue to be examined.
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What we cannot avoid, however, is to reach agreement on a new procedure
or mechanism for filtering by the Court, one that goes beyond the single judge
procedure and one that does not need any amendment to the Convention.

Once we have agreed on this, [ am prepared to mobilize resources for the
Court so that the filtering can be effective.

Ladies and gentlemen,

National experts have been discussing these issues — and others — since the
Interlaken Conference.

I do understand that careful technical preparation is absolutely necessary,
but it must be backed up by political determination: a recognition of the need for
immediate action and a willingness, if necessary, to compromise in the wider
interest.

The only completely unacceptable option is to do nothing, or — perhaps
even worse — to tinker around the edges and imagine that this will be enough.

In the end, the big answers to the big problems can only come from the
States Parties themselves.

This should come as no surprise, since the Convention system is based on
the principle of “subsidiarity”

When we talk about subsidiarity in the Convention system, what do we
mean?

First and foremost, we mean that “human rights protection begins at home.”

The States parties to the Convention have all voluntarily accepted to respect
and protect the rights and freedoms it contains.

For the past ten years, the need for greater action at national level has been
a constant theme of work on reform of the Convention system.

Yet the need is still there.

Violations of the right to fair trial, on account of the excessive length of
domestic judicial proceedings, are still by far the most frequent form of violation
found by the Court in its judgments.

The Court has for years been issuing judgments against a number of States
in which it has found this kind of violation.

Subsidiarity also means that states must execute the Court’s judgments
swiftly and fully.

The more judgments the Court issues, the more work the Committee of
Ministers has in supervising their execution — and the Court’s output has
increased impressively in recent years.

I therefore welcome the Committee of Ministers’ new working methods for
supervision of the execution of judgments, and encourage all member states to
co-operate fully and effectively.

Subsidiarity also concerns the Court. The President of the Court will inform
you about the different measures taken by the Court in that respect following
Interlaken.

Ladies and gentlemen,
I shall repeat what I already stated in Interlaken.
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The Court is not an isolated body and cannot operate in an institutional,
political or social vacuum.

The Court judgments provide authoritative interpretation of Convention
provisions, underpinning our standard-setting and co-operation activities and
giving important references to our other human rights mechanisms.

This is the driving force of the Council of Europe as an intergovernmental
organisation.

Other Council of Europe mechanisms, institutions and programmes which
help member States to fulfil their obligations without the need for Court judg-
ments, are a reference point for the Court.

The Council of Europe is therefore indispensable to the effective function-
ing of the Convention system.

That is why, with the support of the Committee of Ministers, l am proposing
far-reaching reforms to revitalise and streamline our work and preserve our rel-
evance for the future.

The aim of these reforms will be to ensure greater impact and effectiveness
— including cost-effectiveness — as well as greater visibility for priority activities
in our central fields of human rights, democracy and the rule of law.

Iam convinced that when these reforms are fully implemented, the number
of applications before the Court will decrease.

In this connection, alongside our work on reform of the Convention system,
we — the member states and the European Union together — are working to
extend that system through accession of the European Union to the Convention.

European Union accession to the Convention is one of our highest priori-
ties.

I am personally committed to helping to achieve a successful outcome as
soon as possible.

Ladies and gentlemen,

Our work to ensure a sustainable, effective European human rights protec-
tion system is well under way.

Interlaken, along with the last state’s ratification of Protocol No. 14, marked
a new starting point, and the Izmir Conference will mark an essential staging
post for stock-taking, clarification and prioritisation.

I find it fitting to recall President John F. Kennedy’s words that as problems
are made by men, solutions to the problems will also be found by men.

So let us be clear: the States Parties to the Convention have a collective
responsibility to bring this process to a sustainable, successful conclusion.

The Convention is Europe’s human rights badge of honour, made excep-
tional by the fact that the Court issues binding judgments on individual applica-
tions.

We must therefore renew our vigour and determination for the difficult
tasks that still lie ahead: to ensure that future generations may benefit from the
enormous advantages that the Council of Europe has brought to us by giving
birth to the Convention and the Court.

Thank you.
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Mr Mevliit Cavusoglu

President of the Parliamentary Assembly of the Council of Europe

Ladies and gentlemen,

It is a great pleasure and honour for me to address this conference as Pres-
ident of the Parliamentary Assembly, one of the statutory organs of the Council
of Europe. I wholeheartedly congratulate my fellow countryman, Foreign Min-
ister Mr Ahmet Davutoglu, for organising this important conference in the
framework of the Turkish Chairmanship of the Committee of Ministers.

The reform of the European Court of Human Rights is part of the overall
reform of the Council of Europe, which aims at making our organisation more
relevant and more efficient. Both reforms are not only closely related, they are
dependent on one another. The Court cannot be functional if the Council of
Europe as a whole does not have the political leverage to promote legal reforms
and to ensure the execution of the Court’s judgments in its member states. Nor
can the Council of Europe be functional if the Court is not capable of fulfilling
its essential mission of protection of the European Convention on Human
Rights.

The future of the Court is also very closely linked to the accession of the
European Union to the Convention. This will guarantee a coherent, Europe-
wide system of human rights protection and we should do all we can to speed up
this accession in the coming months.

The Assembly, as the Committee of Ministers, is responsible for protecting
the Council of Europe’s human rights values and in ensuring compliance of the
Convention standards by member states. I shall therefore now focus on the “par-
liamentary dimension” of work carried out by the Assembly and the national
parliaments it represents.

The Assembly has been following closely the Interlaken process. In Resolu-
tion 1726 — which it adopted on this subject — it insisted that the process should
take into account, in particular: the need to strengthen the implementation of
Convention rights at the national level; the improvement of the effectiveness of
domestic remedies in states with major structural problems, and the need to
rapidly and fully execute the judgments of the Court.

The Assembly has also repeatedly stated that the authority of the Stras-
bourg Court depends on the stature of its judges and on the quality and coher-
ence of the Court’s case-law.

Let me start with the issue of the judges to the Court who, as you know, are
elected by the Assembly. The Assembly is doing its best to ensure that the judges
are of the highest calibre. However, the selection procedures start in member
states and we have always insisted that, in order to enhance the quality, effective-
ness and authority of the Court, these procedures must be rigorous, fair and
transparent.

Unfortunately, this is still not always the case and the Assembly has not hes-
itated, on several occasions, to send back lists which it has considered unsatis-
factory. We therefore welcome the initiative of the President of the Court to
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create an Advisory Panel of experts which would counsel governments before
any lists of candidates are transmitted to the Assembly.

I now move on to the key role that national parliaments can play in stem-
ming the flood of applications submerging the Court. In this connection, the
dual role of the Assembly’s parliamentarians — as members of their respective
national parliaments and of the Assembly, is an important asset that we have at
our disposal.

First of all, the Assembly is undertaking serious efforts to ensure that
national parliaments rigorously and systematically verify the compatibility of
draft and existing legislation with the Convention’s standards, and ensure effec-
tive domestic remedies.

Secondly, the Assembly and national parliaments also have a responsibility
for rapid and effective implementation of judgments by the Strasbourg Court.
The Committee of Ministers, which holds the principal responsibility for the
supervision of the execution of the Court’s judgments, has itself acknowledged
the benefit of greater parliamentary involvement. That said, and in spite of the
efforts of the Assembly, the manner in which many national legislative bodies
function in this regard is still not satisfactory. But I can assure you that we will
persevere in this respect.

Priority must be given to solving major structural problems, which have led
to numerous repeated violations of the Convention. The Assembly has identi-
fied, in particular, the following problems: the excessive length of judicial pro-
ceedings, chronic non-enforcement of domestic judicial decisions, deaths and
ill-treatment by law enforcement officials, including lack of effective investiga-
tions into them, and unlawful or excessive detention on remand.

Subsequently, in its recent Resolution on the implementation of judgments
of the European Court of Human Rights, the Assembly called upon the chair-
persons of those national parliamentary delegations of states concerned by these
problems — together, if necessary, with the relevant ministers — to present the
results achieved in solving them. I personally, as President of the Assembly, have
asked the chairpersons of the parliamentary delegations concerned to provide
me with information — if possible within the next six months — on follow-up
given by national parliaments.

I believe this is an example of how, in the context of the Interlaken follow-
up, the Assembly has itself taken the initiative to give priority to the full and swift
compliance with the Court’s judgments which, in many instances, requires
regular and rigorous parliamentary supervision.

Finally, I wish to inform you about progress made in the context of ongoing
negotiations with respect to European Union accession to the European Con-
vention on Human Rights. A joint informal body composed of representatives of
the Assembly and the European Parliament met in March of this year to discuss
the modalities of the participation of European Parliament representatives in the
Assembly’s process of electing judges to the Court subsequent to such accession.
A large measure of agreement has already been reached on a number of issues
in this respect and a second meeting is scheduled to take place in mid-June.

One of the issues that still needs to be thoroughly addressed is the concern
of some member states that a “block” approach of the European Union in the
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Committee of Ministers, in particular as regards execution of judgments, would
create an insurmountable voting majority. I wish to stress that on human rights
issues, states must act in conformity with the fundamental values and principles
and not according to their “block” belonging and solidarity. This is the unique
value of the Council of Europe, where principles take precedence over economic,
political, geo-political or other considerations.

Ladies and gentlemen, I believe that today’s conference will help us to reach
decisions which will not only ensure the viability of the Council of Europe and
the Court, but will ensure better and more effective protection of the rights
enjoyed by Europe’s 800 million citizens. The responsibility lies with all of us.

I thank you for your attention.

Mr Jean-Paul Costa

President of the European Court of Human Rights

Mr Chair of the Committee of Ministers, Mr Secretary General, Mr President
of the Assembly, Ladies and Gentlemen,

The first conference on the future of the European Court of Human Rights
took place last year in Interlaken.

After expressing a strong commitment to the Convention and recognising
“the extraordinary contribution of the Court to the protection of human rights
in Europe’, that conference adopted a Declaration and an Action Plan, constitut-
ing a roadmap for the reform process aimed at securing the system's long-term
effectiveness.

In agreement with the Court, the Turkish authorities wished to hold this
conference in Izmir, in the context of their Chairmanship of the Committee of
Ministers, so as to sustain the impetus given by Interlaken. I thank them for this
initiative, and also for their hospitality and the warm welcome we have been
given.

It is true that little time has elapsed between the two conferences.
Protocol No. 14 moreover entered into force less than one year ago. However,
that does not prevent us from taking initial stock, even if on a provisional basis,
of what has already been achieved, before going on to identify areas in which
Izmir could make a contribution.

Let us begin with the stocktaking.

The key importance of subsidiarity entails an obligation for parties to the
Convention to ensure that the rights and freedoms it safeguards are fully pro-
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tected at national level and a sharing of responsibility between the States and the
Court.

In this context the Court has already taken steps to implement the recom-
mendations made to it. I would cite the successful development of pilot judg-
ments (the Court has very recently adopted a new Rule of Court governing the
pilot-judgment procedure); adoption of a prioritisation policy; and the introduc-
tion of new criteria and scales for calculating just satisfaction under Article 41
of the Convention.

As regards case-law, an information effort targeting all those concerned is
necessary. Mention can be made of the adoption of an Admissibility Guide - a
practical guide setting out the conditions to be fulfilled for an application to have
some prospect of success - and the development of thematic case-law guides. We
also have plans to improve the HUDOC database, and a number of States are
ready to contribute financially to this project.

All this makes it possible to enlighten national legal and judicial practition-
ers as to how the Convention must be applied. The Interlaken conference drew
our attention to the importance of ensuring the clarity and consistency of the
Court's case-law. No institution is perfect, and it is always possible to do more
and better. That is what we have sought to achieve.

Another vitally important question for the future of the Court is the selec-
tion of judges. The criteria for office laid down by the Convention concern the
judges’ moral character and professional qualifications; these criteria guarantee
that they are independent, impartial and competent. The selection procedure
involves the States, each of which submits a list of three candidates, and the Par-
liamentary Assembly, which elects one of the three. Interlaken had recom-
mended ensuring full satisfaction of the selection criteria. At my instigation, the
Committee of Ministers set up a panel of experts responsible for advising States
regarding the lists of candidates. This high-level body is now operational and is
bringing results.

The Interlaken Action Plan invited the States to second national judicial
officers to the Registry of the Court. A number of States have taken, or plan to
take, this useful step, which benefits not just the Court but also the national judi-
cial systems, when these officials return to their home countries. The Court is
working with the governments to maintain and reinforce this form of co-opera-
tion.

We have begun applying the procedural provisions of Protocol No. 14.
Twenty judges have been appointed to perform the duties of single judge; each
of them gives decisions with the assistance of a non-judicial rapporteur, an expe-
rienced member of the Registry. Between 1 June 2010 and 1 April 2011, 26 500
decisions were handed down by single-judge formations. The three-judge com-
mittees have begun to exercise their new powers. Almost 300 applications have
been dealt with in this way. Few decisions have involved the new admissibility
criterion, concerning cases where the applicant suffered no significant disadvan-
tage. However, until 1 June 2012 this criterion can be applied only by the Cham-
bers or the Grand Chamber. Even in the longer term one should not expect too
much from this provision, since more than nine applications out of ten are
already dismissed by the Court as inadmissible. The possibility of reducing the
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number of judges in a Chamber from seven to five is being carefully weighed, as
efficiency gains should not be made to the detriment of consistency in the case-
law.

The provisional outcome of the Court's efforts is far from insignificant, and
has been achieved without additional resources. Nonetheless, we must face up
to realities. For the first time in many years the gap between the number of new
applications and the number of applications disposed of has narrowed, but it still
exists. It will take some time to reduce it and, above all, to reverse the trend, that
is to say gradually eliminate the backlog of cases. At the time of the Interlaken
Conference we had 120 000 cases pending; today we have over 140 000. The pri-
oritisation policy has made it possible to reduce the time taken to deal with the
most urgent cases, but overall the processing times remain excessive. As I said
last year, Protocol No. 14 was necessary, but it is not enough and further meas-
ures are needed.

I now wish to cite some key issues.

The firstis the Court's independence. This is an essential element of the rule
of law, and the corner-stone of the Convention system. The Court cannot com-
promise on this issue. Any reform must be compatible with the principle of inde-
pendence, which is as precious for the States themselves as it is for the Court.
What would people say if a State failed to respect its own courts' independence?

This issue is linked to simplification of the procedure for amending the
Convention. The Court has always been in favour of this idea. The adoption of
Protocols 11 and 14 offered an example of how cumbersome the amendment
mechanism is. However, the aim must be to reinforce independence, not to
curtail it, which would be the outcome if certain Rules of Court were trans-
formed into provisions of a Statute. This objective, already pursued with the
Wise Persons' report in 2006, should not have the effect of rigidifying the issues
currently a matter for the Court alone. We wish to be involved in the Committee
of Ministers' work on this question.

Another key question is repetitive applications. The Court co-operates with
States to facilitate the adoption of friendly settlements and unilateral declara-
tions. Upstream, States are obliged, under Article 13 of the Convention, to
provide effective remedies for violations of the rights guaranteed. Downstream,
they are also required to execute the Court's judgments promptly and to the full;
this applies not just to cases in which they are a party, as stipulated by Article 46,
but also, from a moral standpoint, to cases where other States are found to have
perpetrated similar violations. Repetitive applications, which number about
27 000, should no longer exist if responsibility were genuinely shared.

A third issue is the influx of applications. Where applications are well-
founded but repetitive, all of the Court's efforts will be vain without action by the
States themselves.

What can be done about applications with no prospect of success?

The wrong solution would be to introduce a system of charges payable by
applicants, which, apart from objections of principle, would raise considerable
practical and management problems. Another solution worth exploring is oblig-
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atory representation of applicants by a lawyer. This could permit those con-
cerned to receive appropriate legal advice before filing an application. It must
nonetheless be asked whether a system of obligatory legal representation should
not go hand in hand with the introduction of national measures to facilitate the
award of legal aid.

Another issue for the future is filtering of applications. This is linked to the
prioritisation policy and ranges beyond the single judge system. The court is
determined to do everything possible without changes to the existing law. How-
ever, the introduction of an even more effective mechanism, entailing changes
to the Convention, is inevitable. The intergovernmental bodies are addressing
this question, and the Court is willing to play an even greater part in their work.
At all events, in the near and more distant future, more resources will be neces-
sary, and I thank you, Mr Secretary General, for your commitment in this
respect.

Lastly, this conference in Izmir should be an opportunity to reflect on the
possibility for the Court to give advisory opinions. Over and beyond the proac-
tive approach we pursue concerning dialogue with the member States' high-level
courts, this is a possible means of reinforcing subsidiarity in a tangible way and
would, in the medium term, bring about a reduction in the Court's case-load.

Ladies and Gentlemen,

If, as we all wish, Izmir is to extend and amplify the impetus given in Inter-
laken, we must bear in mind a few simple ideas.

Firstly, protection of rights is no less important in today's Europe than it was
in 1950. The economic crisis, security constraints, fear or phobia of others and
all kinds of conflicts require a consolidation, not a weakening, of the system. It
is in the interests of all concerned, both governments and civil society, that there
should be a strong and effective Court within a sound and solid Council of
Europe. In this connection, I welcome the process geared to ensuring the Euro-
pean Union's accession to the Convention. The outcome will be a Europe offer-
ing stronger guarantees of rights, with two major courts that are not rivals but
complement one another within a more coherent area of freedom, equality and
justice.

Secondly, I perceive 2010 as the end of a phase, that of implementation of
Protocol No. 11. Let us not forget that the last ratification of Protocol No. 14 took
place at Interlaken. Izmir must mark the beginning of a new phase with the full
application of Protocol No. 14, but also with the ground already being prepared
for what comes next. I previously spoke of a second wind for the Convention
system; since that was achieved in the Swiss Alps we now need to speed up the
process here on the shores of the Mediterranean in Turkey.

Lastly, I wish to say that, in the face of major challenges, such as the emer-
gence of new and sensitive cases or difficulty in handling an influx of requests —
the interim measures under Rule 39 are an example — the Court has never fal-
tered; it has never allowed its workload to affect the quality of its work, nor has
it ever been lacking in impartiality. May the documents adopted at this confer-
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ence recognise these achievements and thereby constitute an encouragement to
the Court to sustain this track record, against all odds!
Thank you for your attention.

Mr Thomas Hammarberg
Commissioner for Human Rights, Council of Europe

Introduction

The number and nature of applications to the European Court of Human
Rights (“the Court”) give an indication of the status of human rights on our con-
tinent today. The number of complaints has increased dramatically; about sixty
thousand complaints reached the Court in 2010. Despite its extremely heavy
case-load, the Court continued to deliver very important judgments and deci-
sions on varied subjects during the past year: from domestic violence to the dis-
appearance of individuals in armed conflicts; from the right to hold a demon-
stration to prisoners’ voting rights; from discrimination on the basis of health to
the treatment of asylum seekers — to mention but a few examples.

The human rights of asylum seekers were also the subject of the third party
interventions I made before the Court last year. These interventions followed an
invitation by the Court and related to a group of cases concerning the return of
asylum seekers to Greece pursuant to the European Union “Dublin Regulation”
On 1 September, I intervened orally — for the first time ever — during the hearing
before the Grand Chamber of the Court in the case of M.S.S. v. Belgium and
Greece. Following my visits to Greece, I was able to provide concrete observa-
tions on refugee protection in Greece, including asylum procedures and human
rights safeguards, as well as asylum seekers’ reception and detention conditions.
Last January, the Court delivered a landmark judgment in this case, which will
have a lasting impact on the protection of human rights of asylum seekers in the
European Union.

The fact that, since the entry into force of Protocol No. 14 to the European
Convention on Human Rights, I have the right to intervene as a third party on
my own initiative highlights this complementarity between the judicial organ of
the Council of Europe — the Court — and my non-judicial functions. The Inter-
laken Declaration, adopted one year ago, actually stressed the need for a co-
operative approach, including all relevant parts of the Council of Europe, in
order to assist member states in remedying structural human rights problems.

In the context of the Interlaken follow-up process, I should like to focus on
three major issues: interim measures indicated by the Court, the discussion con-
cerning introduction of fees for applicants, and the effective implementation of
the Convention at national level.
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Interim measures indicated by the Court (Rule 39 of the Rules
of the Court)

In a memorandum I presented to the Interlaken Conference a year ago, I

argued that the main question is not why the Court has difficulties in coping, but
why so many individuals feel the need to go there with their complaints.

The same goes for the rise in the number of Rule 39 requests being lodged

with the Court: the first question is not the consequences of the overloading of
the Court, but why in recent months so many individuals sought to halt their
deportations through interim measures. This is partly because the mechanism
is now well-known in some of the member states and has proved to be effective.
But there are other reasons which explain this increase and should be addressed
by member states.

»

56

First of all, member states should respect the advice given by UNHCR con-
cerning international protection to persons in need. The UN Refugee
Agency is the international expert body on refugee matters with a wealth of
experience and competence. It appears however that several of UNCHR’s
recommendations had recently been ignored by member states. Some Eu-
ropean states have for instance decided to expel rejected asylum seekers to
Iraq, despite a clear position and guidelines provided by UNHCR to govern-
ments that Iraqi asylum seekers originating from certain areas in Iraq
should continue to benefit from international protection. As the safety of
those forcibly returned to these areas cannot be guaranteed, it is therefore
normal that these persons try by all means to stop their planned deporta-
tions, including by requesting the European Court to grant an interim
measure halting them.

In some cases, applicants whose deportations were suspended on the basis
of Rule 39 were eventually recognised as refugees, or given another status
allowing them to stay in the country concerned. These decisions acknowl-
edge that the applicants’ fears were well-founded and that they would have
been put at serious risk if they had been expelled before the Court had had
the opportunity to properly examine the merits of their applications.

Part of the problem also lies in national procedures. The asylum procedures
of European countries are still flawed — they need to be improved and better
harmonised. In particular, where asylum seekers submit an arguable claim
that the execution of a removal decision could lead to a real risk of persecu-
tion, torture or other treatments contrary to the Convention, the remedy
against that decision should have automatic suspensive effect.

On several occasions, the Strasbourg Court stressed the importance of
having remedies with suspensive effect when ruling on the obligations of
the state with regard to the right to an effective remedy in deportation or ex-
tradition proceedings. Such a remedy should prevent the execution of
measures that are contrary to the Convention and whose effects are poten-
tially irreversible.

In this context, member states should also suspend removals to a particular
country once a lead case has been identified by the Court, pending the de-
cision of the Court. Not doing so will inevitably drive applicants in a similar
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situation to seek interim measures and thus increase the number of re-

quests being made.

»  Finally, the application of European Union law is also a source of concern.
In several cases, applicants have appealed against so-called “Dublin trans-
fers” In fact, the Dublin Regulation shortcomings have led to a heavy burden
on national courts, including supreme courts and above all the European
Court of Human Rights. During 2009 and 2010 the Court received no fewer
than 900 requests for interim measures concerning asylum seekers asking
for their transfers to be suspended. I would like to reiterate here my position
that the “Dublin mechanism” should be revised and replaced by a safer and
more humane system.

All these measures should contribute to a significant reduction in the
number of requests for interim measures.

Rule 39 has proven vital for the lives of individual applicants.

Contrary to what is sometimes stated, the Court in fact grants these
requests very cautiously. Their binding legal nature is now firmly established in
the Court’s case-law and member states should abide by them rapidly, fully and
effectively.

Fees for applicants

Some may argue that this might discourage inadmissible applications and
that this system already exists in certain member states, where applicants to
superior courts are requested to pay a fee — it thus seems natural to transpose it
at the European level. I do not agree:

»  Aboveall, theissue of fees for applicants raises a general question regarding
access to the European Court of Human Rights, while the Interlaken Action

Plan emphasised “the fundamental importance of the right of individual pe-

tition as a cornerstone of the Convention system”. This right should be guar-

anteed to all persons, irrespective of their financial situation. As a matter of
principle, there should be no fees imposed on applicants to a human rights
court, which should remain accessible.

»  Such a system would also create one more administrative burden and run
counter the intended aim to reduce the workload of the Court.

Effective implementation of the Convention at national level

Applicants turn to Strasbourg because they feel unable to find justice at
home. Many complaints are not taken up, but still the Court has in its rulings
identified a high number of shortcomings in national law and practice. Through
my visits and continuous monitoring I am aware that problems such as police
brutality, unfair or delayed trials, inhuman conditions of detention are systemic
in several countries.

In accordance with the Interlaken Action Plan, I have tried to contribute to
improving the awareness of the Convention standards and urged states to
remedy structural problems revealed by the Court’s judgments, in order to
prevent repetitive applications.
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During my visits to member states I have however noted that some impor-
tant judgments were not implemented, sometimes several years after they had
been issued, despite clear guidance given by the Court.

The Court has for instance found that Roma children had been discrimi-
nated against with respect to their right to education in some member states.
Three years after the first major judgment of the Court on that issue, little has
changed on the ground. States should take resolute action as a matter of priority,
in order to make tangible progress for the transfer of children from special to
ordinary education and overall desegregation of the school system. This will not
only improve people’s life — it will also give a positive signal that the Court’s judg-
ments are taken seriously and that human rights are protected at national level.

It is essential that national authorities assume their responsibilities in the
field of human rights protection: national judges should apply the European
Convention, as interpreted by the Court, more systematically; national legisla-
tion or practices which are incompatible with it should be changed; governments
should promptly and effectively implement judgments issued by the European
Court.

Itis the member states’ task to ensure in the first place that the human rights
enshrined in the Convention are respected. The more they do so, the less the
Court will have to intervene.

Conclusion

In my opinion, there must be two clear points of reference at the outset of
our discussion on the reform of the Court if we want to keep intact all its poten-
tial to address fundamental human needs in the future.

First, the Court is unique in Europe but it is not alone. Other parts of the
Council of Europe, including my own Office, have also a role to play in ensuring
the long term effectiveness of the Court. In addition, lawyers and NGOs who
regularly represent applicants before or make interventions to the Court, as well
as National Human Rights Structures, should more closely be involved in the
process.

Second, this process requires political will which should be anchored on a
principled approach to human rights: stressing that the standards are treaty
based and universal; that they are relevant regardless of culture, religion or polit-
ical systems; that they apply to everyone without discrimination; and — that they
exist in order to be effectively implemented at national level.
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CONCLUSIONS

Concluding remarks

presented by the Turkish Chairmanship of the Committee of Ministers of the
Council of Europe

Let me begin by thanking all the participants for their most interesting presen-
tations and the many concrete proposals that have been made, which will be very
valuable for our work to come.

Our conference has been important as an opportunity for all member states
to express, at high level, their positions on the different issues currently under
discussion.

Your contributions will provide vital political impetus for the ongoing work
in Strasbourg.

Diverse views have been expressed on certain issues, but there has been
unanimity on the most important one: the need for urgent action.

Our Convention is crucial for Europe, for the Council of Europe and as a
symbol to the world of Europe’s commitment to the universal values of human
rights.

Europe must remain visibly united in its commitment, which will be com-
pleted and reinforced by European Union accession to the Convention — many
delegations underlined the need to complete the negotiation process as soon as
possible.

The Court is the unique, central element of the Convention system and fun-
damental to its effectiveness.

Participants welcomed the Court’s internal reforms, intended to give rapid
effect to the entry into force of Protocol No. 14, enhance productivity and ensure
provision of information to applicants on the Convention and the Court’s role as
a subsidiary control mechanism.

The Court’s significance depends upon the right of individual application,
which participants agreed to be the cornerstone of the system.

There was unanimous emphasis on the importance of the principle of sub-
sidiarity, in all its aspects.

First and foremost, this means that effective implementation of the Con-
vention at domestic level is essential to the proper functioning of the system.

Sustainable functioning of the system, however, also requires the Court to
give full effect to the principle of subsidiarity.

The Court must apply fully and strictly the admissibility criteria set out in
the Convention, in particular the requirement that applicants exhaust domestic
remedies.
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Similarly, the Court should respect the margin of appreciation that States
enjoy when applying certain Convention rights.

The more the national system is effective in ensuring and protecting human
rights, the lesser is the need for the Court’s intervention, in particular to recon-
sider questions of fact or law that have already been duly considered by domestic
authorities.

This should apply in particular to the Court’s indications of interim meas-
ures under Rule 39 of the Rules of Court.

It was observed that the Court is not an immigration appeals tribunal and
should only give such indications in exceptional circumstances.

In such cases, the Court should then rapidly determine the merits of the
underlying application.

Some participants considered that allowing certain national courts to
request advisory opinions from the Court could reinforce subsidiarity and help
address the problem of repetitive applications, although others feared a possible
increase in the Court’s workload.

It has been suggested that such a system could provide similar benefits to
the pilot judgment procedure, which was itself welcomed by participants.

The Court’s authority as the Convention’s control mechanism is dependent
on prompt and full execution of its judgments, including the adoption of general
measures, in accordance with the principle of subsidiarity.

Such execution is especially important in repetitive cases.

Delegations welcomed the Committee of Ministers’ new working methods
for supervising execution.

Clarity, consistency and foreseeability of the Court’s case-law are essential
to proper and consistent implementation of the Convention at national level.

The same principles apply to the judicial policy on awarding just satisfac-
tion, which should be made public.

The Court’s case-law, however, will only remain as good as its judges — par-
ticipants underlined the importance of the judges’ independence and compe-
tence; they therefore welcomed the creation of the advisory panel of experts on
candidates for judge and encouraged further work to optimise national selection
procedures.

Participants took note with satisfaction of the encouraging preliminary
results of Protocol No. 14, in particular implementation of the new single judge
formation and the new competences of three-judge committees.

They encouraged the Court to exploit the full potential of Protocol No. 14,
including in the operation of the single judge procedure and when applying the
new admissibility criterion.

But all participants agreed that even if the preliminary results are encour-
aging and more could be achieved, Protocol No. 14 will not ensure the long-term
effectiveness of the Convention mechanism.

The Conference addressed the problem of the ever-increasing number of
applications.

In this context, different ways of regulating access to the Court were pro-
posed, including introducing a system of fees for applicants and requiring that
they have legal representation from the outset.
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At this stage, there was no consensus on these issues.

All agreed that a more productive structure for filtering inadmissible appli-
cations was necessary, although there were diverging views on its possible nature

Delegates recognised that the number of repetitive cases was also highly
problematic and wished to continue reflection on how to deal with them more
efficiently.

There was widespread recognition of the value of a simplified procedure for
amending certain Convention provisions, which could facilitate the implemen-
tation of reforms in future.

This could be achieved by introduction of a statute for the Court, the pos-
sible final content of which is being carefully considered.

I am grateful for the support that has been expressed for the draft izmir
Declaration.

And as we adopt the Declaration, I promise our full support to future chair-
manships of the Committee of Ministers in their efforts to ensure an effective
and sustainable Convention system.

Izmir Declaration

27 April 2011

The High Level Conference meeting at {zmir on 26 and 27 April 2011 at
the initiative of the Turkish Chairmanship of the Committee of Ministers of the
Council of Europe (« the Conference »),

1. Recalling the strong commitment of the States Parties to the Convention for
the Protection of Human Rights and Fundamental Freedoms (« the
Convention ») and to the control mechanism it established;

2. Expressing its determination to ensure the effectiveness of this mechanism
in the short, medium and long terms;

3. Recognising again the extraordinary contribution of the European Court of
Human Rights (« the Court ») to the protection of human rights in Europe;

4. Reaffirming the principles set out in the Declaration and Action Plan adop-
ted at the Interlaken High Level Conference on 19 February 2010 and ex-
pressing the resolve to maintain the momentum of the Interlaken process
within the agreed timeframe;

5. Recalling that the subsidiary character of the Convention mechanism
constitutes a fundamental and transversal principle which both the Court
and the States Parties must take into account;

6. Recallingalso the shared responsibility of both the Court and the States Par-
ties in guaranteeing the viability of the Convention mechanism;
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10.

11.

12.

13.

14.

15.

Noting with concern the continuing increase in the number of applications
brought before the Court;

Considering that the provisions introduced by Protocol No. 14, while their
potential remains to be fully exploited and the results so far achieved are en-
couraging, will not provide a lasting and comprehensive solution to the pro-
blems facing the Convention system;

Welcoming the ongoing negotiations on the modalities of European Union
accession to the Convention;

Welcoming the concrete progress achieved following the Interlaken Confe-
rence;

Considering, however, that maintaining the effectiveness of the mechanism
requires further measures, also in the light of the preliminary contribution
by the President of the Court to the Conference and the opinion adopted by
the Plenary Court for the Conference;

Expressing concern that since the Interlaken Conference, the number of in-
terim measures requested in accordance with Rule 39 of the Rules of Court
has greatly increased, thus further increasing the workload of the Court;
Taking into account that some States Parties have expressed interest in a
procedure allowing the highest national courts to request advisory opinions
from the Court concerning the interpretation and application of the
Convention;

Considering, in the light of the above, that it is time to take stock of the pro-
gress achieved so far to consider further steps in the pursuit of the Interla-
ken objectives and to respond to the new concerns and expectations that
have become apparent since the Interlaken Conference;

Recalling the need to pursue long-term strategic reflections about the
future role of the Court in order to ensure sustainable functioning of the
Convention mechanism;

The Conference:

1.

62

Proposes, firstly, to take stock, in accordance with the Interlaken Action
Plan, of the proposals that do not require amendment of the Convention
and, secondly, having also regard to recent developments, to take necessary
measures;

Welcomes the measures already taken by the Court so far to implement
Protocol No. 14 and follow up the Interlaken Declaration, including the
adoption of a priority policy;

Takes note of the fact that the provisions introduced by Protocol No. 14 will
not by themselves allow for a balance between incoming cases and output
so as to ensure effective treatment of the constantly growing number of ap-
plications, and consequently underlines the urgency of adopting further
measures;

Considers that the admissibility criteria are an essential tool in managing
the Court’s caseload and in giving practical effect to the principle of subsi-
diarity; stresses the importance that they are given full effect by the Court
and notes, in this regard, that the new admissibility criterion adopted in
Protocol No. 14, which has not yet had the effect intended, is about to be
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shaped by the upcoming case-law and remains to be evaluated with a view
to its improvement, and invites the Committee of Ministers to initiate work
to reflect on possible ways of rendering the admissibility criteria more ef-
fective and on whether it would be advisable to introduce new criteria, with
a view to furthering the effectiveness of the Convention mechanism;

Reaffirms the importance of a consistent application of the principles of
interpretation;

Welcomes the recent creation of an Advisory Panel of Experts on Candi-
dates for Election as Judge to the European Court of Human Rights, res-
ponsible for examining the candidatures proposed by States Parties before
they are transmitted to the Parliamentary Assembly of the Council of Eu-
rope;

Invites the Committee of Ministers to continue its reflection on the criteria
for office as judge of the Court and on the selection procedures at national
and international level, in order to encourage applications by good potential
candidates and to ensure a sustainable recruitment of competent judges
with relevant experience and the impartiality and quality of the Court;
Notes with interest the adoption of a new approach in relation to the super-
vision of execution of Court judgments by the Committee of Ministers;
Adopts the Follow-up Plan below as an instrument, which builds on the In-
terlaken Action Plan while taking into account recent developments in the
Council of Europe, the Court, and the Committee of Ministers as well as the
concerns and expectations that have emerged since the Interlaken Confe-
rence.

Follow-up Plan

A. Right of individual petition

The Conference:

1.

Reaffirms the attachment of the States Parties to the right of individual pe-
tition as a cornerstone of the Convention mechanism and considers in this
context that appropriate measures must be taken rapidly to dissuade clearly
inadmissible applications, without, however, preventing well-founded ap-
plications from being examined by the Court, and to ensure that cases are
dealt with in accordance with the principle of subsidiarity;

Reiterates the call made for the consideration of additional measures with
regard to access to the Court in the Interlaken Declaration and therefore in-
vites the Committee of Ministers to continue to examine the issue of char-
ging fees to applicants and other possible new procedural rules or practices
concerning access to the Court;

Welcoming the improvements in the practice of interim measures already
put in place by the Court and recalling that the Court is not an immigration
Appeals Tribunal or a Court of fourth instance, emphasises that the treat-
ment of requests for interim measures must take place in full conformity
with the principle of subsidiarity and that such requests must be based on
an assessment of the facts and circumstances in each individual case, fol-
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lowed by a speedy examination of, and ruling on, the merits of the case or
of alead case. In this context, the Conference:

Stresses the importance of States Parties providing national remedies,
where necessary with suspensive effect, which operate effectively and fairly
and provide a proper and timely examination of the issue of risk in accor-
dance with the Convention and in light of the Court’s case-law; and, while
noting that they may challenge interim measures before the Court, reite-
rates the requirement for States Parties to comply with them;

Underlines that applicants and their representatives should fully respect the
Practice Direction on Requests for Interim Measures for their cases to be
considered, and invites the Court to draw the appropriate conclusions if this
Direction is not respected;

Invites the Court, when examining cases related to asylum and immigra-
tion, to assess and take full account of the effectiveness of domestic pro-
cedures and, where these procedures are seen to operate fairly and with res-
pect for human rights, to avoid intervening except in the most exceptional
circumstances;

Further invites the Court to consider, with the State Parties, how best to
combine the practice of interim measures with the principle of subsidiarity,
and to take steps, including the consideration of putting in place a system,
if appropriate, to trigger expedited consideration, on the basis of a precise
and limited timeframe, of the merits of cases, or of a lead case, in which in-
terim measures have been applied;

Welcomes the contribution of the Secretary General, which recommends
the provision to potential applicants and their legal representatives of ob-
jective and comprehensive information on the Convention and the case-law
of the Court, in particular on the application procedure and the admissibi-
lity criteria, along with the detailed handbook on admissibility and the
checklist prepared by the Registry of the Court, in order to avoid, insofar as
possible, clearly inadmissible applications;

Calls on the Secretary General to implement rapidly, where necessary in co-
operation with the European Union, the proposals regarding the provision
of information and training contained in the report which he has submitted
to the Committee of Ministers.

B. Implementation of the Convention at national level

The Conference:

1.

64

Reiterates calls made in this respect in the Interlaken Declaration and more
particularly invites the States Parties to:

Ensure that effective domestic remedies exist, be they of a specific nature or
a general domestic remedy, providing for a decision on an alleged violation
of the Convention and, where necessary, its redress;

Co-operate fully with the Committee of Ministers in the framework of the
new methods of supervision of execution of judgments of the Court;
Ensure that the programmes for professional training of judges, prosecu-
tors and other law-enforcement officials as well as members of security

REFORMING THE EUROPEAN CONVENTION ON HUMAN RIGHTS



Izmir Conference, 26-27 April 2011

forces contain adequate information regarding the well-established case-
law of the Court concerning their respective professional fields;

Consider contributing to translation into their national language of the
Practical Guide on Admissibility Criteria prepared by the Registry of the
Court;

Consider contributing to the Human Rights Trust Fund.

Invites the States Parties to devote all the necessary attention to the prepa-
ration of the national reports that they must present by the end 0f 2011, des-
cribing measures taken to implement relevant parts of the Interlaken De-
claration and how they intend to address possible shortcomings, in order
that these reports provide a solid basis for subsequent improvements at na-
tional level.

C. Filtering

The Conference:

1.

Notes with satisfaction the first encouraging results of the implementation
of the new single-judge formation. It nevertheless considers that, beyond
measures already taken or under examination, new provisions concerning
filtering should be put in place;

As regards short term measures, invites the Court to consider and evaluate
the system of filtering by judges, of the existing bench who dedicate their
working time to single-judge work for a short period, and to continue to ex-
plore further possibilities of filtering not requiring amendment to the
Convention;

As regards long-term measures, invites the Committee of Ministers to
continue its reflection on more efficient filtering systems that would, if ne-
cessary, require amendments to the Convention. In this context, it recalls
that specific proposals for such a filtering mechanism that would require
amendments to the Convention have to be prepared by April 2012.

D. Advisory opinions

The Conference:

1.

Bearing in mind the need for adequate national measures to contribute ac-
tively to diminishing the number of applications, invites the Committee of
Ministers to reflect on the advisability of introducing a procedure allowing
the highest national courts to request advisory opinions from the Court
concerning the interpretation and application of the Convention that would
help clarify the provisions of the Convention and the Court’s case-law, thus
providing further guidance in order to assist States Parties in avoiding
future violations;

Invites the Court to assist the Committee of Ministers in its consideration
of the issue of advisory opinions.
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E. Repetitive applications

The Conference, whilst reiterating the calls made in the Interlaken Action Plan
concerning repetitive applications and noting with satisfaction the first encou-
raging results of the new competences of committees of three judges:

1.

Invites the States Parties to give priority to the resolution of repetitive cases
by way of friendly settlements or unilateral declarations where appropriate;
Underlines the importance of the active assistance of the Court to States
Parties in their efforts to reach friendly settlements and to make unilateral
declarations where appropriate and encourages the Court’s role in this res-
pect as well as the need for creating awareness of friendly settlements as an
integral part in the Convention for settling disputes between parties to pro-
ceedings before the Court;

Considers that the Court, when referring to its « well-established case-
law » must take account of legislative and factual circumstances and deve-
lopments in the respondent State;

Welcomes the ongoing work of the Committee of Ministers on the elabora-
tion of specific proposals that would require amendment to the Conven-
tion, in order to increase the Court’s case-processing capacity, and consi-
ders that the proposals made should also enable the Court to adjudicate
repetitive cases within a reasonable time;

Welcomes the new Rule 61 of the Rules of the Court adopted by the Court
on the pilot-judgment procedure.

E The Court

The Conference:

1.
2.

66

Assures the Court of its full support to realise the Interlaken objectives;
Reiterating the calls made in the Interlaken Action Plan and considering
that the authority and credibility of the Court constitute a constant focus
and concern of the States Parties, invites the Court to:

Apply fully, consistently and foreseeably all admissibility criteria and the
rules regarding the scope of its jurisdiction, ratione temporis, ratione loci,
ratione personae and ratione materiae;

Give full effect to the new admissibility criterion in accordance with the
principle, according to which the Court is not concerned by trivial matters
(de minimis non curat praetor);

Confirm in its case-law that it is not a fourth-instance court, thus avoiding
the re-examination of issues of fact and law decided by national courts;
Establish and make public rules foreseeable for all the parties concerning
the application of Article 41 of the Convention, including the level of just sa-
tisfaction which might be expected in different circumstances;

Consider that decisions of the panels of five judges to reject requests for re-
ferral of cases to the Grand Chamber are clearly reasoned, thereby avoiding
repetitive requests and ensuring better understanding of Chamber judg-
ments;

Organise meetings with Government agents on a regular basis so as to fur-
ther good co-operation;
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g. Presenttothe Committee of Ministers proposals, on a budget-neutral basis,
for the creation of a training unit for lawyers and other professionals;

3. Notes with satisfaction the arrangements made within the Registry of the
Court that have allowed better management of budgetary and human re-
sources;

4.  Welcomes the production by the Court’s Registry of a series of thematic
factsheets dealing with different case-law issues and encourages the Court
to pursue this work in relation to its case-law on other substantive and pro-
cedural provisions which are frequently invoked by applicants;

5. Encourages furthermore the States Parties to second national judges and,
where appropriate, other high-level independent lawyers to the Registry of
the Court.

G. Simplified procedure for amendment of the Convention

The Conference, taking account of the work that has followed the Inter-
laken Conference at different levels within the Council of Europe, invites the
Committee of Ministers to pursue preparatory work for elaboration of a simpli-
fied procedure for amending provisions relating to organisational matters,
including reflection on the means of its introduction, i.e. a Statute for the Court
or a new provision in the Convention.

H. Supervision of the execution of judgments

The Conference:

1. Expects that new standard and enhanced procedures for supervision of the
execution of judgments will bear fruit and welcomes the decision of the
Committee of Ministers to assess their effectiveness at the end of 2011;

2. Reiterates the calls made by the Interlaken Conference concerning the im-
portance of execution of judgments and invites the Committee of Ministers
to apply fully the principle of subsidiarity, by which the States Parties have
in particular the choice of means to deploy in order to conform to their obli-
gations under the Convention;

3. Recallsthe special role given to the Committee of Ministers in exercising its
supervisory function under the Convention and underlines the require-
ment to carry out its supervision only on the basis of a legal analysis of the
Court’s judgments.

1. Accession of the European Union to the Convention

The Conference welcomes the progress made in the framework of negotia-
tions on accession of the European Union to the Convention and encourages all
the parties to conclude this work in order to transmit to the Committee of Min-
isters as soon as possible a draft agreement on accession and the proposals on
necessary amendments to the Convention.
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Implementation

The Conference:

1.

10.

68

Invites the States Parties, the Committee of Ministers, the Court and the Se-
cretary General to ensure implementation of the present Follow-up Plan,
which builds on the Interlaken Action Plan;

Invites the Committee of Ministers to:

Continue its reflection on the issue of charging fees to applicants, including
other possible new procedural rules or practices concerning access to the
Court, and on more efficient filtering systems that would, if necessary, re-
quire amendments to the Convention;

Reflect on the advisability of introducing a procedure allowing the highest
national courts to request advisory opinions from the Court;

Pursue preparatory work for elaboration of a simplified amendment pro-
cedure for provisions relating to organisational matters, including reflec-
tion on the means of its introduction, i.e. a Statute for the Court or a new
provision in the Convention.

Invites the Court to consider and evaluate the system of filtering by judges,
of the existing bench who dedicate their working time to single-judge work
forashort period, and to continue to explore further possibilities of filtering
not requiring amendment to the Convention;

Asregards Rule 39, expresses its expectation that the implementation of the
approach set out in paragraph A3 will lead to a significant reduction in the
number of interim measures granted by the Court, and to the speedy reso-
lution of those applications in which they are, exceptionally, applied, with
progress achieved within one year. The Committee of Ministers is invited
to revert to the question in one year’s time;

Invites the States Parties, the Committee of Ministers, the Court and the Se-
cretary General to pursue long-term strategic reflections about the future
role of the Court;

Invites the Committee of Ministers and the States Parties to consult with
civil society during the implementation of the present Follow-up Plan,
where appropriate, involving it in long-term strategic reflections about the
future role of the Court;

Reminds the States Parties of their commitment to submit, by the end of
2011, areport on the measures taken to implement the relevant parts of the
Interlaken Declaration and the present Declaration;

Invites the Committee of Ministers to confer on the relevant committees of
experts the mandates necessary in order that they pursue their work on the
implementation of the Interlaken Action Plan in accordance with the calen-
dar defined therein and in the light of the goals set out in the present Decla-
ration;

Asks the Turkish Chairmanship to transmit the present Declaration and the
Proceedings of the izmir Conference to the Committee of Ministers;
Invites the future Chairmanships to follow-up the implementation of the
present Declaration jointly with the Interlaken Declaration.

REFORMING THE EUROPEAN CONVENTION ON HUMAN RIGHTS



HIGH LEVEL CONFERENCE
ON THE FUTURE OF THE EUROPEAN
COURT OF HUMAN RIGHTS

Conference organised by the United Kingdom
chairmanship of the Committee of Ministers
of the Council of Europe

Brighton, 19-20 April 2012

Proceedings (extracts)

69



Proceedings

WELCOMING ADDRESSES

The Rt Hon Kenneth Clarke QC MP

Lord Chancellor and Secretary of State for Justice

Ministers, Your Excellencies, My Lords, Ladies and Gentlemen,

On behalf of the Chairmanship of the Committee of Ministers and the Gov-
ernment of the United Kingdom, I'd like to offer you a very warm welcome to the
UK, and to the city of Brighton and Hove.

As one of the founder members of the Council of Europe, and as the first
State to ratify the European Convention on Human Rights, the United Kingdom
is delighted to be holding the Chairmanship and hosting this conference. It is a
huge honour, and a responsibility that the Government is taking very seriously.

Before I say more about the subject of this conference, I would like to intro-
duce my colleague Lord William Wallace, a minister in our Foreign and Com-
monwealth Office, and I think he would like to offer some words of welcome.

The Rt Hon The Lord Wallace of Saltaire

Lord-in-Waiting

Ministers, Your Excellencies, My Lords, Ladies and Gentlemen,

It is my great pleasure to represent the United Kingdom Foreign and Com-
monwealth Office at this important conference. The Foreign Secretary has asked
me personally to pass on his sincere apologies that he cannot be here today, due
to unavoidable diary commitments. He is looking forward to visiting Strasbourg
in May to conclude our Chairmanship.

The Chairmanship of the Committee of Ministers is literally a once-in-a-
generation opportunity. We have been proud to lead the work of this remarkable
organisation for these six months — not just in the field of human rights, but also
in its wider activities, including on democracy and the rule of law.

Winston Churchill was of course one of the strongest proponents in the
1940s, when the Justice Secretary and I were at primary school, of creating this
organisation. In 1949, the treaty that created the Council of Europe was signed
in London. In some ways, this is almost a homecoming for the Council of Europe.
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And we are delighted to have on display here in Brighton the original Treaty of
London.

The promotion and protection of human rights continues to be at the very
heart of British foreign policy and this has formed our over-arching priority for
this Chairmanship. The British Government’s determination to pursue oppor-
tunities to enhance political and economic freedom around the world and to
oppose tyranny and to hold repressive regimes to account remains undimin-
ished. That is why our Chairmanship of this organisation has been so important,
and has not just been about the reform of the Strasbourg Court.

We are also proud to have supported the ground-breaking Council of
Europe Recommendation on Lesbian, Gay, Bisexual and Transgender rights, and
we have contributed to the new Council of Europe Unit set up to promote this.

In addition, we are supporting the implementation of the rule of law across
the Council of Europe with the development of practical guidelines for legisla-
tors on “the principles of good law-making”

And we have promoted freedom of expression on the Internet, along with
good internet governance, by supporting the adoption of the Council of Europe’s
strategy on this complex subject.

But it is Court reform that is our subject today. The document that the
Justice Secretary will introduce continues the work of the previous conferences
in Interlaken and Izmir, hosted respectively by our colleagues from Switzerland
and Turkey. I am sure they will appreciate the challenge we have faced in our turn
in preparing the draft Declaration, now on the table before us today. The views
of each and every member State of the Council of Europe are equally important,
and equally valid. They are also richly diverse.

But this is a challenge we have thoroughly enjoyed. This is due in large part
to the constructive and supportive approach you and your officials have taken in
working closely with us at all levels, in Strasbourg, in London and in your own
capitals.

The Declaration draws strength from the energy that we have all put into
finding and agreeing the right way forward. We are very grateful for the support
you have shown, and we look forward to working with you to finish the job at this
Conference.
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OPENING ADDRESSES

The Rt Hon Kenneth Clarke QC MP

Lord Chancellor and Secretary of State for Justice

Ministers, your Excellencies, My Lords, Ladies and Gentlemen,

In Brighton at the moment there is on display a copy of a rather historic doc-
ument about which the British get very excited: the Magna Carta of 1215. This
illustrates that, from almost eight centuries ago, this country has had a long-
standing commitment to what we now call human rights. The Magna Carta first
established, in the face of a tyrannical king, that no man should lose his property
or his liberty except by due process of law. It took us a few centuries to get it right,
but it is today one of the great achievements of modern Europe that more than
800 million people share a common framework of decent basic standards:
extending from the furthest coasts of Iceland to the borders of Iraq, from the
Atlantic to the Pacific.

I hope we all agree that these standards are not just an expression of our
shared belief in freedom and justice. They also reflect our shared national inter-
ests — because it is only by advancing human rights that we secure our ability to
live, travel, and trade in a more open, stable and prosperous world.

But to survive and remain relevant, all institutions of a certain age need to
adapt to the modern world. As a veteran Minister, I always seek to adapt myself.

This process is building on the excellent work done at the Interlaken and
Izmir Conferences. I had the privilege of attending the izmir Conference, and
since then the United Kingdom as Chair has sought to maintain the momentum
of reform to ensure that the very real challenges the Convention system faces are
met head-on.

We are all in no douhat matters.

The backlog of 150,000 cases facing long delays in Strasbourg is not a new
issue. And the Court, working with member States, has made very good progress
in tackling the huge number of inadmissible cases. We pay tribute to their work.

However, in making inroads on this veritable tidal wave of litigation, it has
revealed a far tougher problem. Each year, the Court receives far more admissi-
ble cases than it can properly consider in a timely manner: very roughly, 3000
admissible cases each year with the capacity to hear only about 2000.

This will inevitably lead to a change in the nature of the backlog but it will
mean there is still a backlog and unacceptable delay unless we act at this Confer-
ence. It will move from being made up mainly of inadmissible cases to being
made up mainly of admissible cases. But the fact that there will still be a queue
really matters. The cases stuck waiting will include serious ones — individuals
who are in custody or have been subject to torture, or who have had an unfair
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trial, or who have been denied free speech. Those cases should not wait years
before they are determined. Reform is urgently needed to ensure these cases are
heard.

The backlog of 150,000 cases facing long delays in Strasbourg is not a new
issue. And the Court, working with the States Parties, has made very good
progress in tackling the huge number of inadmissible cases. We pay tribute to
their work.

Asamatter of principle and practicality, it has always been accepted that the
primary responsibility for enforcing the rights in the Convention must lie with
States. States must stop breaches in the first place. And where breaches do occur,
States must offer proper legal remedies in national courts.

The Court is there as the ultimate arbiter and guarantor. It may sometimes
need to overrule national courts — where they have clearly failed to apply the
Convention obligations, or where there are significant points of interpretation
that need resolution. But as the Court itself has always recognised, these cases
should be exceptional: it cannot act as just another layer of appeal. It has to focus
on the most serious human rights violations which urgently require the attention
of an international Court of this kind.

It is solutions to these problems that we have been collectively seeking
through this reform process. We have all worked together, as 47 States Parties,
to produce a package that helps sort out the delays and improve human rights on
the ground. The draft Declaration we have before us seeks to speed up the
momentum of this process. We believe it will help ensure more cases are
resolved nationally, freeing the Strasbourg Court to focus its attention promptly
on the most serious ones.

Our shared priority is to show that it is possible to bring sensible and mean-
ingful reform to the Court without weakening human rights, giving up on the
Convention, or undermining decent standards across Europe. I am therefore
pleased to commend this draft Declaration to you:

» It makes clear the responsibility of national governments to implement the

Convention effectively, and the judgments of the Court;

»  Ithelps clarify the relationship between the Court and national authorities,
based on the key principle of subsidiarity;

»  Itgivesthe Court tools to manage its workload back to sensible proportions;

»  Ithelpsensurethat the Courtanditsjudgments of the highest possible qual-
ity;

»  Anditemphasises that we have to be constantly aware of our responsibility
to ensure that the Convention system is operating effectively.

With luck and a following wind, it is my hope that that is what we will
achieve in the coming days.

If we get this right, the prize is a very important one.

Not just a substantial package of measures, with common sense running
through it like the letters through a local sweet delicacy known as Brighton rock,
which you may procure as a souvenir .

What we need here is real progress in tackling the Court’s backlog effec-
tively, while preserving the right of individual petition.
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We need a clear signal to our citizens that the ultimate goal is not for the
Court to process ever more cases and deliver ever more judgments, but for the
rights enshrined in the Convention to be protected and respected.

And - importantly — we hope to get an agreement that makes clear that the
protection of human rights goes hand-in-hand with democracy and the role of
democratically-elected national parliaments.

If we can agree them, the reforms will ensure that institutions which we
have established to guard against over-bearing governments and abuse of human
rights are modern, effective and focus on the most serious cases. I hope that
together we can find consensus. The consequence will be stronger rights, more
easily enforced, more widely respected.

Ilook forward to hearing your views, and to working with you during the con-
ference and I hope we can produce the desired objective by tomorrow morning.

Mr Thorbjern Jagland

Secretary General of the Council of Europe

Ministers, Ladies and Gentlemen,

We find ourselves together for the third time in as many years. During this
period of reform, the Committee of Ministers, the Court, our expert committees
and many others have been working hard. The process and the draft Declaration
that we have on the table today show the following:

» all member States recognise the Court’s extraordinary contribution to
human rights protection in Europe;

»  all accept the ultimate authority of the Court to interpret the Convention;

»  all have unanimously reaffirmed their attachment to the right of individual
petition;

»  all accept that they must fully implement the Court’s judgments.

The draft Declaration also underlines the principle of subsidiarity that has
underpinned the work of the Court from the very beginning and the doctrine of
the margin of appreciation set up and developed by the Court itself.

My conclusion is therefore that the process which started in Interlaken has
underlined and strengthened the authority of the Court.

But we have two main challenges that still need to be met.

Firstly — to improve the national implementation of the Convention, so that
fewer violations occur, effective remedies are readily available, structural and
systemic problems are resolved, the Court’s judgments are fully and rapidly exe-
cuted — and thus fewer applications are made to Strasbourg; or at least, fewer
admissible applications.
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Secondly, to improve the Court’s capacity to respond to applications that
are made, whether admissible or not. The Court should be able to give the appro-
priate response to every application within reasonable time.

National implementation

When it comes to the first point, it is clear that effective human rights pro-
tection begins and ends at home. The meaning of the Court was never to take
responsibility from the national courts. Therefore I am pleased to see that the
Declaration emphasises the shared responsibilities of States and the Court for
the effective implementation of the Convention.

I understand that changes to institutions, laws and administrative practices
often need time and may sometimes need money. But where there are shortcom-
ings, States Parties’ obligations under the Convention require genuine efforts
towards constant progress on implementation. These efforts are an investment,
not a cost.

This is especially so where structural and systemic problems give rise to
repetitive applications; and even more so, where those problems are well-known
and long-standing. These cases, which are almost by definition well-founded,
often affect the core institutions of democracy, and are of great importance to the
respect for human rights and the rule of law.

It is very important to understand that there are strong institutional links
between the European Convention on Human Rights and the Council of
Europe’s different bodies and activities. The Court is not an isolated body and
cannot operate in an institutional, political or social vacuum.

The Council of Europe has for many years been supporting member States
to implement the European Convention on Human Rights at national level.
Activities include the provision of legislative expertise, training and capacity
development as well as dissemination of training materials. The aim of the insti-
tutional reforms during my term of office has been to improve our delivery of
these services.

A lot can be done, even within current institutional constraints and limited
resources. I am personally committed to ensuring better co-ordination of all
co-operation activities. We need to target our activities more closely to those
areas where the European Court of Human Rights, the execution process, the
Human Rights Commissioner or monitoring mechanisms have identified short-
comings.

As in many areas, co-operation with the European Union will be crucial.
Joint programmes represent already the largest source of funding for Council of
Europe’s technical assistance and co-operation projects. Through our new
Directorate General of Programmes and the strengthening of our field presence,
we will ensure that joint programmes are reinforced and better targeted. Our aim
is to avoid any unnecessary duplication of activities, nor should important issues
identified by the Strasbourg Court or human rights monitoring mechanisms be
left overlooked or unattended.
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Execution of judgments

Rapid and efficient implementation of the Court’s judgments is essential for
the authority and credibility of the Convention mechanism.

The annual report presenting the Committee of Ministers’ supervision of
the execution of judgments acknowledges that, despite positive indication in last
year’s figures, there remain many important and complex structural problems in
the domestic processes of member States. I therefore support the idea to reflect
on more effective measures that could be taken in respect of States that persist-
ently fail to implement judgments of the Court, notably those relating to repeti-
tive cases and serious human rights violations.

The second main challenge, which I mentioned, relates to the Court’s
capacity to respond to applications made.

For the Convention system to remain effective, it is indispensable that the
Court is allowed to continue playing its role fully, efficiently and independently.

Thanks to new working methods that give full effect to the Single Judge
system introduced by Protocol No. 14, there have been encouraging signs from
the Court that the long-standing problem of the backlog of clearly inadmissible
applications may finally be coming under control. I can only applaud President
Bratza and the Court for their efforts, welcome their results and encourage
further innovations within the current legal framework. I look forward to the ful-
filment of the Court’s stated expectation to deal with new applications as they
arrive and to progressively eliminate the backlog.

I also welcome the amendment of the existing admissibility criteria intro-
duced by Protocol 14. It should make it easier for the Court to declare inadmis-
sible cases in which the applicant has not suffered a significant disadvantage.

We must be honest and realistic about the possible budgetary aspects of
certain proposals. I am highly sensitive to the budgetary situations of our
member States, but if our words are to be backed up by action, we must recognise
that some small budgetary efforts may be unavoidable. One possibility might be
to set up a special fund, in particular for the backlog of the Court, to which
member States could contribute on a voluntary basis.

The Statute of the Council of Europe and the European Convention on
Human Rights entrust the Secretary General with tasks that relate both to the
effective implementation of the Convention and to the efficient functioning of
its institutions. I reiterate my absolute commitment to the fulfilment of these
obligations. I will spare no effort to make sure that the Council of Europe is and
remains the most efficient partner to our member States in their efforts to fulfil
their obligations under the Convention.

I will return to what I said from the outset: the process from Interlaken to
Izmir and now Brighton has strengthened our common recognition of the
importance of the Convention system and the Court.

This is an important signal to all Europeans that peace on our continent
must continue to be built on human rights and the rule of law. The effectiveness
and responsiveness of this Court depend upon the right of individual applica-
tion. The States Parties have themselves freely chosen to submit to an interna-
tional judicial control mechanism, because they are deeply convinced that this
is a vital safeguard for liberty and peace across our continent. They are, as a
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result, obliged to respect the standing, independence and authority of the Court,
in the same way as they show respect for their own courts at home.

As political leaders we all have an obligation to convey to our citizens that
an international convention system that gives the same rights to everybody, may
lead to judgments from the Court with which not everyone will agree. From time
to time even a majority in our societies may disagree.

But we have to keep in mind that human rights are very often about protect-
ing the rights of minorities.

It cannot be left to a majority within a society to protect such rights. They
cannot be subject to shifting political winds.

As a consequence of the devastating nationalism and wars in the 20th cen-
tury, the world moved from nationalism towards internationalism. The UN was
established and the Universal Declaration of Human Rights was adopted. It was
based on the belief that basic human rights do not come from any majority or any
authority. They come from the fact that we are all human beings and that every
nation has an obligation to uphold these rights by law.

The European Convention on Human Rights is the only real and concrete
realisation of the Universal Declaration of Human Rights. Let us take new steps
to strengthen this system further.

Mr Jean-Claude Mignon

President of the Parliamentary Assembly of the Council of Europe

Ladies and Gentlemen,

I thank the United Kingdom Chairmanship for giving us a further opportu-
nity, following the conferences held in Interlaken and Izmir, to discuss the
current situation and the future of the European Court of Human Rights.

At the beginnings of the European Convention on Human Rights there was
no binding right to lodge individual applications, nor even a Court, since it was
established in 1959. However, the Convention system gradually gathered
momentum, leading to the outcome with which we are familiar today. A Court
which has greatly advanced human rights in Europe and elsewhere. But also a
Court inundated by the inflow of applications. It is said to be a victim of its suc-
cess. Yet can we really talk of “success” in these circumstances? Is the Court not
rather a victim of deficiencies at the national level? We should not overlook the
fact that about half of the cases pending before the Court concern only four
respondent States, that just one of these States accounts for 27% of all applica-
tions and that 80% of applications concern just ten States, out of a total of 47.

These statistics must give us pause for thought when we consider how to
reinforce the effectiveness of the Convention, including the authority of the
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Court. Not so as to stigmatise any particular State, but with a view to assessing
the tangible consequences of given reform measures.

First there is the issue of subsidiarity. One can but be in favour if subsidiarity
means that the Court is not a fourth tier of justice and that, in principle, it is for
the States to apply the Court’s case-law and to draw the necessary conclusions
from it, possibly by changing their legislation and practice.

However, the limits to this reinforcement of subsidiarity lie in the limita-
tions of the national legal systems themselves. Let us not invert the situation. It
is true that the States Parties are in principle best able to assess the necessity and
the proportionality of the specific measures they have to take. However, in a way
we also asked the Court, particularly following the enlargement of the Council
of Europe, to make good the weaknesses of a number of member States with
regard to the rule of law.

It is therefore the Court that must have the last word in deciding how to
interpret the Convention in each case brought before it.

This case-law system sometimes encounters very strong opposition at
national level, as was recently the case in the United Kingdom or in France on the
questions of the status of members of the prosecution service, police custody and
prisoners’ right to vote. A fine balance has to be struck, in so far as the Court is
sometimes accused of usurping a legislative role, and it does sometimes assume
that role to a certain extent. However, could things be any different? The pream-
ble to the Convention refers not only to the maintenance but also to the further
realisation of human rights, which allows the Court to interpret the Convention
and its protocols as a “living instrument’; “in the light of present-day conditions”

It goes without saying that, in exchange, the Court must exercise a degree
of self-restraint and refrain from interfering in matters which there is no vital
need to address and which closely concern national traditions. The case con-
cerning the display of crucifixes in classrooms, in which the Grand Chamber
took account of the situation’s complexity, is a good example. Whenever social
issues are involved, only those values that command a broad consensus should
be set up as fundamental principles.

The Court must also make its case-law as clear and coherent as possible.
Any improvements to its HUDOC database could but have a positive impact in
terms of clarification for users. The translation and dissemination of the Court’s
case-law is also of extreme importance, and indeed often absolutely essential to
permit national courts to take it into account.

One comment [ would make in a strictly personal capacity is that the Court
has no advocates general, which detracts from the emergence of a clear public
doctrine. Budgetary constraints do not permit the creation of such offices.
Despite that, I propose that we reflect on means of making the Court’s case-law
better known, better understood and hence better applied.

One input from this conference will be enhanced recognition of the role of
the Parliamentary Assembly of the Council of Europe and of the national parlia-
ments.

The election of the Court’s judges by the Assembly is of vital importance, as
the Court’s authority naturally depends on the stature of its members and the
quality of their decisions. It is important above all this year, when a very large
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number of the judges will be replaced. The initiatives taken by the Parliamentary
Assembly, including the interviews with all candidates now conducted by its
Sub-Committee on the Election of Judges, and by the Committee of Ministers,
with the recent adoption of guidelines on the qualifications required of candi-
dates, have already improved the process and will allow further improvements
in future, a fact that I welcome.

However, that is not the only parliamentary contribution to the implemen-
tation of the Convention and the functioning of the Court. Itis indeed important
that national parliaments systematically check that draft legislation is compati-
ble with the Convention, that they closely monitor the action taken to execute
judgments against their States and that they ensure that changes to national leg-
islation are in line with the measures recommended by the Court.

Execution of judgments is still a major weak point. The Committee of Min-
isters has reformed its procedures to make them more effective. Our Assembly
very closely monitors the situation regarding execution of judgments in the
countries with the greatest shortcomings in this field. A number of national par-
liaments have also adopted a dynamic approach in these matters.

I also welcome the exemplary work done by the Parliamentary Assembly’s
Monitoring Committee, which verifies that States are honouring the commit-
ments they entered into upon acceding to the Council of Europe. However, the
Organisation also has a whole series of other mechanisms to monitor respect for
human rights, ranging from the Venice Commission to the European Committee
for the Prevention of Torture (the CPT), via ECRI (the European Commission
against Racism and Intolerance), to mention but a few. Let us make the best pos-
sible use of these mechanisms.

I wish to conclude by making a general observation and a suggestion as to
what the Brighton Declaration should say as a matter of priority.

First, the observation: In a recent report our Committee on Legal Affairs
disclosed that the annual cost, within the Council of Europe’s budget, of hiring a
judge at the European Court of Human Rights is higher than the annual contri-
bution made by 15 member States. In other words, the contribution paid by these
15 States does not even suffice to cover the cost of their own judge in Strasbourg.

Second, my suggestion: Let us focus our efforts on those areas where the
needs are most strident. Let me explain. We should not focus solely on the
reform of the Court. It is regrettable that the Court is obliged to waste time and
effort hearing repetitive applications against “persistent defaulters” However,
during a recent visit to Moldova I received confirmation that the time taken to
deal with these repetitive applications has most unfortunate human conse-
quences. Similarly, it is not acceptable that the Committee of Ministers contin-
ues to be confronted with unacceptable delays in the execution of judgments
handed down by the Court. The Convention system as a whole is in difficulty.
The States must ensure that the Court continues to fulfil its primary task as the
guarantor of human rights standards in Europe. They must first and foremost
guarantee the effective protection of human rights at national level.
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Only by enabling the Council of Europe, through its political action, to
ensure compliance with the values and standards States undertake to support as
members of our Organisation will we make it possible for the Court to play its
role to the full.

Sir Nicolas Bratza

President of the European Court of Human Rights

Mr Chairman, Ministers, Secretary General, Excellencies, Ladies and Gentle-
men,

May I begin by thanking the United Kingdom Government for organising
this conference following on from those held in Interlaken and Izmir and for the
efforts made to consult the Court throughout the process. We appreciate too the
initiatives of different governments to maintain the impetus of the reform
process launched at Interlaken and to reinforce the effectiveness of the Conven-
tion system. I would also take this opportunity to express my gratitude to all
those who have contributed to this process, including the non-governmental
organisations which have been tireless in their support for the Court.

Let me say immediately that I welcome the fact that, as at the Interlaken and
[zmir conferences, the Declaration starts by a reaffirmation of the firm commit-
ment of member States to the Convention and to the protection of fundamental
rights. At a time when human rights and the Convention are increasingly held
responsible in certain quarters for much that is wrong in society, it is worth
recalling the collective resolve of member States of the Council of Europe to
maintain and reinforce the system which they have set up. We should not lose
sight of what that system is intended to do, that is to monitor compliance with
the minimum standards necessary for a democratic society operating within the
rule of law; nor should we forget the Convention’s special character as a treaty
for the collective enforcement of human rights and fundamental freedoms. It is
no ordinary treaty. It is not an aspirational instrument. It sets out rights and
freedoms that are binding on the Contracting Parties.

The Declaration also reaffirms the attachment of the States Parties to the
right of individual petition and recognises the Court’s extraordinary contribu-
tion to the protection of human rights in Europe for over 50 years. In setting up
a Court to guarantee their compliance with the engagements enshrined in the
Convention, the member States of the Council of Europe agreed to the operation
of a fully judicial mechanism functioning within the rule of law. The principal
characteristic of a court in a system governed by the rule of law is its independ-
ence. In order to fulfil its role the European Court must not only be independent;
it must also be seen to be independent. That is why we are, I have to say, uncom-
fortable with the idea that governments can in some way dictate to the Court
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how its case-law should evolve or how it should carry out the judicial functions
conferred on it.

I would respectfully submit that these elements must be borne in mind in
any discussion of proposals for reform. Convention amendment must be con-
sistent with the object and purpose of the treaty and must satisfy rule of law prin-
ciples, notably that of judicial independence. The true test of any proposed
amendment is the extent to which it will actually help the Court cope more easily
with the challenges facing it.

Having said that, there is much in this Declaration with which the Court is
in complete agreement. I refer in particular to the emphasis placed on steps to
be taken by the States themselves, the recognition of the shared responsibility for
the system requiring national authorities to take effective measures to prevent
violations and to provide remedies. The text outlines the different areas for
action in a comprehensive manner. It also rightly underlines the important role
of the Council of Europe in providing assistance.

Let us be clear: the main issue confronting the Court has been, and contin-
ues to be, the sheer quantity of cases. Failure to implement the Convention prop-
erly at national level is a primary source of the accumulation of meritorious cases
which constitute the most serious problem that the Court has to cope with. It is
also a regrettable fact that over 30,000 of the pending cases relate to repetitive
violations of the Convention, in other words cases where Contracting Parties
have failed to take effective steps to remedy the underlying systemic problem
previously identified by the Court. It is to be hoped that the Declaration will
provide a stronger basis for dealing with this unacceptable situation.

Yet we also know that while more effective action by States both generally
and following a judgment finding a violation is indispensable for the long-term
survival of the Convention system, it will not provide a solution in the short to
medium term. That is why the Court has developed a clear strategy as to how to
approach its case-load. We fully accept that we have a responsibility, particularly
in the current difficult economic climate, to make the most efficient use of the
resources made available to us. We are pleased that in a recent report, which has
not yet been made public, the Council of Europe’s external auditors have
expressed their clear approval of the policy and strategy choices that the Court
has made in the organisation of its work. I should also say that the latest figures
are likewise a source of encouragement, with a 98% increase in the number of
decided applications and a significant decrease in the number of pending appli-
cations since last summer. Cases are also coming in at a lower rate than in previ-
ous years. The perspective of reducing or even eliminating backlog, and attain-
ing the balance referred to at Interlaken, is now a real one but this will require
additional resources and that is why I strongly welcome the Secretary General’s
proposal to set up a fund.

These promising statistics should not, however, lull us into a false sense of
security, into a feeling that no further action is needed to help the Court. In par-
ticular, as the Court points out in its preliminary opinion for this Conference,
efficient filtering and more effective prioritisation still leave a very large volume
of cases not catered for.
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Moreover these are cases which are likely to be admissible and well-
founded.

So what more needs to be done? In its preliminary opinion the Court set out
its own view on future action. But in the process of the preparation for the Con-
ference there has been much discussion on whether it is right and necessary to
reinforce the notion of subsidiarity and the doctrine of margin of appreciation;
whether some new form of admissibility criterion should be added to the arsenal
of admissibility conditions that are already available to the Court and which
allow it every year to reject as inadmissible the vast majority of the applications
lodged with it; or again whether dialogue with national courts should be institu-
tionalised through advisory opinions?

As to subsidiarity, the Court has clearly recognised that the Convention
system requires a shared responsibility which involves establishing a mutually
respectful relationship between Strasbourg and national courts and paying due
deference to democratic processes. However, the application of the principle is
contingent on proper Convention implementation at domestic level and can
never totally exclude review by the Court. It cannot in any circumstances confer
what one might call blanket immunity.

The doctrine of margin of appreciation is a complex one about which there
has been much debate. We do not dispute its importance as a valuable tool
devised by the Court itself to assist it in defining the scope of its review. It is a var-
iable notion which is not susceptible of precise definition. It is in part for this
reason that we have difficulty in seeing the need for, or the wisdom of, attempting
to legislate for it in the Convention, any more than for the many other tools of
interpretation which have been developed by the Court in carrying out the judi-
cial role entrusted to it.

We welcome the fact that no proposal for a new admissibility criterion is
now made in the Declaration and we are grateful for the efforts to take on board
the Court’s concerns in this respect. In this context may I repeat that it is indeed
the Court’s practice to reject a case as inadmissible where it finds that the com-
plaint has been fully and properly examined in Convention terms by the domes-
tic courts.

The Court has discussed the idea that superior national courts should be
enabled to seek an advisory opinion from Strasbourg and distributed a reflection
paper on it; it is not opposed to such a procedure in principle, although there
remain unanswered questions about how it would work in practice.

Mr Chairman, before concluding, I would wish to reiterate the Court’s une-
quivocal support for the rapid accession of the European Union to the Conven-
tion. We of course fully subscribe to the call in the Declaration for a swift and suc-
cessful conclusion of the work on the accession agreement.

Mr Chairman, the introduction by the Convention of the right of individual
petition before an international body changed the face of international law in a
way that most people would hope and believe was lasting. We do not have to look
very far outside Europe today to understand the continuing relevance of the
principle that States which breach the fundamental rights of those within their
jurisdiction should not be able to do so with impunity.
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It is nevertheless not surprising that governments and indeed public
opinion in the different countries find some of the Court’s judgments difficult to
accept. It is in the nature of the protection of fundamental rights and the rule of
law that sometimes minority interests have to be secured against the view of the
majority. I would plead that this should not lead governments to overlook the
very real concrete benefits which the Court’s decisions have brought for their
own countries on the internal plane. At the same time I am confident that they
understand the value of the wider influence of the Convention system across the
European continent and indeed further afield. It is surely not controversial to
maintain that all European partners are best served by the consolidation of
democracy and the rule of law throughout the continent. The political stability
and good governance which are essential for economic growth are dependent on
strong democratic institutions operating within an effective rule of law frame-
work.

Mr Chairman, ladies and gentlemen, the Convention and its enforcement
mechanism remain a unique and precious model of international justice, whose
value in the Europe of the 21st century as a guarantee of democracy and the rule
of law throughout the wider Europe is difficult to overstate. While much has
changed in the past 50 years, the need for the Convention and for a strong and
independent Court is as pressing now as at any time in its history.

Mr Nils Muiznieks

Commissioner for Human Rights of the Council of Europe

Ministers, Excellencies, Ladies and Gentlemen,

I assumed office only at the beginning of the month and this is my first offi-
cial appearance as Commissioner. Thus, I cannot yet refer to insights gained
from my own country visits, thematic work or third-party interventions before
the Court. However, I believe all of our work is related in some way to the work
of the Court — preventing human rights violations through promoting human
rights awareness, addressing systemic problems in member States that lead to
many complaints, pushing for implementation of human rights standards at the
national level, and sharing best practices to address human rights concerns.

In my remarks today, I would like to touch upon several important issues
and principles related to the nexus of our work with that of the Court.

Much has been said about the principle of subsidiarity. It has been given a
number of different meanings, from the idea that domestic courts should have
greater powers to interpret Convention rights to the possibility of allowing States
to override decisions of the Strasbourg Court.
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The principle of subsidiarity essentially means that the prime responsibility
for ensuring respect for the rights enshrined in the Convention lies first and fore-
most with the national authorities rather than with the Court.

Itis thus about effective implementation of the Convention at national level,
but also about effectiveness of domestic remedies and the need to swiftly and
fully execute the judgments of the Court. For this principle to function in prac-
tice, effective and independent national human rights structures and courts, as
well as effective remedies must be in place — so that each individual can find
justice at national level.

Whether human rights are implemented and interpreted correctly at the
nationallevel will lastly be examined by the Court, as an instance of last recourse.

The Interlaken Declaration and Action Plan have confirmed that national
authorities — governments, courts and parliaments — are key to guaranteeing
and protecting human rights at national level.

The main message brought by the massive inflow of cases in Strasbourg is
that the European Court of Human Rights is essential to many individuals who
feel that their rights have not been protected in a European State.

In a number of country reports, my predecessor, Thomas Hammarberg, has
focused on the link between the administration of justice and the protection of
human rights and I intend to continue this work.

Shortcomings within the judicial system are a significant source of viola-
tions of the European Convention, including for instance violations of the right
toliberty, and many of the complaints to the Court relate to excessively slow pro-
cedures and to failure of member States to enforce domestic court decisions. In
several European countries, these decisions are often enforced only partly, after
long delays, or sometimes not at all.

My intention is to continue to assist “high case-count” States (that is States
with the highest number of pending applications before the Court) to address the
underlying causes of this phenomenon.

I would like my work to be useful in addressing the systematic failure to
implement the Convention, particularly in countries where national courts
simply do not provide sufficient protection to individual rights. More needs to
be done in order to implement the Convention through the national courts.

This of course goes hand in hand with the need to improve domestic rem-
edies. Recourse to an international court should be seen for what it is — essen-
tially a failure to provide proper national remedies.

The desirability or even requirement of having effective national human
rights structures was mentioned in early drafts of the Declaration. Bodies such
as parliamentary ombudsmen, equality bodies, data protection commissioners,
children’s ombudsmen, police complaints commissions and other similar mech-
anisms are important partners for us. When given proper mandates and ade-
quate funding to ensure their independence, such structures have the potential
to improve the human rights situation considerably.

Some good practices exist; a couple of national human rights institutions
have focused on promoting compliance with the European Convention and
encouraging implementation of judgments of the Court. However, as a conse-
quence of the economic crisis, many of these structures have been weakened
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through budget or staff cuts and some have been done away with altogether. This
is unfortunate, as in times of crisis, they are essential sources of assistance for the
most vulnerable victims of human rights violations.

Co-operation with national human rights structures should be enhanced
with the aim of fostering human rights oriented policies at national level and
addressing systemic shortcomings in member States. Furthermore, member
States which have not yet done so should consider establishing such institutions,
including at the regional or local level.

It is the member States’ task to ensure a better implementation of the Con-
vention at the national level. However, non-execution of Court’s judgments
remains a major problem in the current system.

Though in the majority of cases European States do comply with the Court’s
decisions, there are also cases of States being strikingly slow to abide by their
obligation to execute the judgments. Some important judgments have remained
unimplemented after several years despite clear guidance given by the Courtand
the Committee of Ministers.

As a consequence, many of the judgments issued by the Court concern so-
called 'repetitive applications; i.e. cases raising issues that have already been the
subject of Court judgments in the past, and which normally should have been
resolved by the respondent member States. These 'repetitive applications’ con-
tribute to the overloading of the Court and create a risk of delayed decisions in
general.

This requires a prompt, full and effective execution by member States so
that recurrence of similar violations is prevented.

During the six years of my mandate, I will continue to draw the authorities’
attention to the need for the prompt implementation of judgments issued by the
Court. I also intend to engage not only with governments, but also with parlia-
ments, judiciaries, national human rights structures and civil society partners to
promote more effective implementation of Convention standards by member
States.

Subsidiarity should be seen together with another principle — the principle
of complementarity. There should be a more intense exploration of joint efforts
with other Council of Europe monitoring mechanisms, political bodies, member
States, the national judiciaries, and national human rights structures. My Office
is eager to work together with others in this endeavour.

My role, as I see it, complements the role of the Court. By highlighting the
need for the prevention of human rights violations, identifying and sharing best
practices, raising awareness on the agreed standards, and suggesting remedies
for human rights violations, especially in cases of gross or systemic problems, I
think my Office can play an important role in ensuring that the Convention
system remains effective.
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EXCHANGE OF VIEWS ON NATIONAL
IMPLEMENTATION OF THE CONVENTION

Following the general remarks from heads of delegations on the draft Declaration
as a whole, there was an exchange of views on one particular aspect: the imple-
mentation of the Convention at national level. Participants were invited to share
their views on national implementation: what had been their experience, and
what did they consider was important? And also, what could the Council of
Europe do to support national implementation?

Summary: The Rt Hon Dominic Grieve QC MP

Attorney General for England and Wales

Its now my task to attempt to sum up what has been an extraordinarily varied
debate with a large number of contributions. There are clearly a number of
common themes which seem to me to come out of it in terms of ensuring good
national implementation.

We have, and I think it’s almost universal, the creation of domestic reme-
dies.

The dissemination of information on the Convention and on the case-law
of the Court — databases, translations, websites, newsletters — we've heard a
great deal about that this morning and how that is helping to promote knowl-
edge.

Implementation of judgments, which requires, of course, both coordina-
tion in government, annual reports to parliament and a dialogue between exec-
utive and parliament to ensure that this is happening properly.

Screening of draft legislation, something which I mentioned in my opening
in terms of my own role.

And, of course, the training and awareness raising of judges, prosecutors
and policy-makers, as well as the police.

Reform to deal with the excessive length of judicial proceedings is, I suspect,
one of the key issues that we are all having to look at and with that, ensuring that
our court systems are fit for purpose through audit.

I was interested to hear about the national human rights action plans and,
of course, the creation of National Human Rights Institutions which, in my expe-
rience in the United Kingdom, have been immensely valuable in promoting Con-
vention rights.

Obviously incorporation of the Convention into national law and imple-
mentation of pilot judgments.
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MightIthen just mention a couple of other things which I thought came out
of this which I feel are of some importance? I think the Luxembourg contribution
highlighted that there is often going to be a gulf between the abstract rights that
we subscribe to and the practical reality of their application on the ground.

In this context, my experience is certainly that with public officials at any
level, an importance of constant training to remind of the obligations in terms of
protecting human rights but also perhaps reminding of how one can operate suc-
cessfully within that framework, has often seemed to me to be critical.

My own experience as Attorney General in England and Wales is that often
violations of human rights when they occur are not deliberate. They’re often, in
fact, accidental. Although it is probably noteworthy that when one has bureauc-
racies that succeed in violating rights, even accidentally, it can be rather difficult
sometimes to persuade people afterwards to accept that they’ve done it.

And in that context, I also think that the educational role more widely, and
particularly that of parliaments, and engaging the public, something that the
Prime Minister of the United Kingdom has recognised, is absolutely key. If the
public do not see the relevance of human rights themselves and see them only as
relevant to people whom they might otherwise consider to be unworthy of them,
then in fact we will not succeed in getting the right message across. There is
always a slight tendency, in my experience, for officialdom to sometimes moan
that in fact the only way in which the rights are being applied appears to be to the
profit of those whom the public might regard as generally slightly undeserving.

All this I think requires an educational campaign to point out that the Con-
vention rights in fact uniformly and universally applied, lead to an immense
improvement in quality of life for everybody.

Looking ahead, it seems to me that the follow-up we might wish to consider
islooking at the compilation of best practice, which I think the United Kingdom,
in its last moments of Chairmanship, will see whether we can bring together to
distil some of the things that have been done here today and to explore how we
share that best practice in future.

And with those remarks, I would like to thank all of you who have partici-
pated in this wide-ranging and, I will have to say, from my point of view,
extremely educational and interesting debate. Thank you very much.
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CONCLUSIONS

Concluding remarks

presented by the United Kingdom Chairmanship of the Committee of Ministers
of the Council of Europe

On behalf of the United Kingdom Chairmanship, let me thank you all for your
contributions to this Conference, and to the drafting process for the Declaration.
This Conference has been an opportunity for us all to reaffirm our commit-
ment to the European Convention on Human Rights. We have expressed our
shared commitment to the right of individual petition, as well as to the primary
responsibility of the States Parties for the implementation of the Convention.

We have also reaffirmed the importance of achieving meaningful and suc-
cessful reform of the European Court of Human Rights. The Court is an extraor-
dinary institution that has long been the cornerstone of the Convention system.
We must ensure its independence and authority.

I am very grateful to all delegations who participated in the exchange of
views on the national implementation of the Convention. National implementa-
tion is a key part of the principle of subsidiarity. The primary objective must
always be to ensure the full enjoyment of the rights and freedoms set out in the
Convention. It is important to prevent violations from occurring or, if they do
occur, to secure the provision of effective remedies at national level. It is also
important to secure the effective implementation of judgments of the Court.

The process that began with the Interlaken Conference, 