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ADMISSIBILITY

State Party

Croatia: High Contracting Party to the European Social Charter (hereinafter
“‘ESC”) since 26 February 2003; accepted the collective complaint procedure by
signing the 1995 Second Additional Protocol on 26 February 2003.

Articles Concerned

Article 11(2): “With a view to ensuring the effective exercise of the right to
protection of health, the Contracting Parties undertake, either directly or in co-
operation with public or private organisations, to take appropriate measures
designed inter alia: to provide advisory and educational facilities for the
promotion of health and the encouragement of individual responsibility in matters
of health.”

Article 16: “With a view to ensuring the necessary conditions for the full
development of the family, which is a fundamental unit of society, the Contracting
Parties undertake to promote the economic, legal, and social protection of
family life by such means as social and family benefits, fiscal arrangements,
provision of family housing, benefits for the newly married and other appropriate
means.”

The nondiscrimination clause in the Preamble of the 1961 ESC taken together
with Articles 11(2) and 16: “[T]he enjoyment of social rights should be secured
without discrimination on grounds of race, colour, sex, religion, political opinion,
national extraction or social origin.”

Article 17: “With a view to ensuring the effective exercise of the right of
mothers and children to social and economic protection, the Contracting
Parties will take all appropriate and necessary measures to that end, including
the establishment or maintenance of appropriate institutions or services.”

Standing of INTERIGHTS and role of partner organisations

INTERIGHTS, the International Centre for the Legal Protection of Human Rights,
is an international non-governmental organisation which has consultative status
with the Council of Europe and is among organisations entitled to lodge collective
complaints under the ESC mechanism. Under Article 1(b) of the Second
Additional Protocol, the Parties recognise the right of international non-
governmental organisations which have consultative status with the Council of
Europe and are listed as having standing before the ESC mechanism to submit



collective complaints to the European Committee of Social Rights, irrespective of
whether the organisations concerned come under the jurisdiction of any of the
State Parties to the ESC.

In addition, under Article 3 of the Second Additional Protocol, the international
non-governmental organisations referred to in Article 1(b) may submit complaints
only with respect to those matters for which they have been recognised as
having particular competence.

INTERIGHTS is a London-based UK-registered charity established in 1982. It
aims to enforce human rights through law, providing protection and redress, in
particular regions and on issues of strategic focus; to strengthen human rights
jurisprudence and mechanisms through the use of international and comparative
law; and to empower legal partners and promote their effective use of law to
protect human rights. It supports lawyers, judges, NGOs and victims on the
ground by tailoring activities in response to the needs of each group and region.
It works across the developing and developed world, with regional programmes
in Africa, Europe, South Asia and the Commonwealth, and cross-cutting thematic
programmes focusing on equality, security and rule of law and economic, social
and cultural rights. Its economic, social and cultural rights work focuses on the
rights to health and education. In addition to consultative status with the Council
of Europe, INTERIGHTS holds consultative status with the United Nations'
Economic and Social Council, and the African Commission on Human and
Peoples' Rights and is accredited with the Commonwealth Secretariat.

INTERIGHTS has been involved in a number of sexual and reproductive health
rights cases, including Tysiac v Poland' and I.G. and others v Slovakia® before
the European Court of Human Rights. It has on numerous occasions engaged,
as legal advisers or amicus curiae, in litigation addressing gender and sexuality
discrimination and violence, including in Bevacqua and S. v Bulgaria,3 MC v
Bulgaria® and Opuz v Turkey’. It has provided assistance in the right to health
case Moore v Gambia® and in the pending violence against women case Al Kheir
and others v Egypt’before the African Commission on Human Rights.

In preparing this complaint INTERIGHTS has worked in partnership with the
Center for Reproductive Rights, a New York based, non profit legal
advocacy organisation that promotes and defends sexual and reproductive
health rights globally, and with a number of national-level Croatian
partners, most notably CESI, the Center for the Education, Counselling and
Research, is a non-governmental organisation which works towards
advancement of women in Croatian society with the aim of realising gender
equality.

The Center for Reproductive Rights is a non-profit legal advocacy
organisation dedicated to promoting and defending women’s reproductive
rights worldwide. It works to promote the effective application of
international human rights standards to reproductive health and rights. In
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pursuit of its goals, it works together with other organisations in bringing
cases and advocating before appropriate bodies. The Center for
Reproductive Rights focuses on increasing the legal protection and
enforceability of reproductive rights as human rights, including the rights
to information, privacy, autonomy, liberty and security and to equality and
non-discrimination. A key objective of the Center for Reproductive Rights'
work is to ensure that the international human rights systems, including
the Council of Europe, the Inter-American and African human rights
systems, and the United Nations system promote and protect reproductive
rights. It aims to develop the international legal foundations for
reproductive rights.

The Center for Reproductive Rights has provided technical assistance to
lawyers on the use of international and comparative law, represented
parties in cases before international bodies and filed amicus curiae briefs
before national and international courts and bodies, including the
European Court of Human Rights, and undertaken awareness raising
initiatives for lawyers and judges on matters pertinent to the present case.
The Center for Reproductive Rights holds consultative status at the United
Nations' Economic and Social Council and the African Commission on
Human and Peoples’ Rights.

CESI, the Center for Education, Counselling and Research is a Zagreb-
based, feminist, not-for-profit association, founded in 1997. CESI's mission
is advancement of women in society in order to achieve gender equality.
CESl's goals are to promote and advocate for women’s human rights,
empower women and youth and improve their position in society,
encourage women's active involvement in all areas of social life and
promote gender equality. CESI works at the community and national levels
and it has a 7-member staff, as well as a large and diverse network of
volunteers throughout the country. As a group CESI advocates for the
improvement of women position and equal rights and opportunities for
men and women and we insist on the full implementation of national and
international laws and policies, in particular for the implementation of the
Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW), for the protection of the women’s human rights.

CESI achieves its goals through its programmes, which reach out to women and
young people of all ethnic and social backgrounds, representatives of local
governments and as well to the general public. CESI has 3 programmes: 1)
"Women's Human Rights Programme"- the goal of the program is promoting and
advocating for women’s human rights, and creating gender equality. Activities are
implemented through projects aiming at number of groups: women, local
administration representatives, members of non-governmental associations,
trade unions, and political parties, as well as entrepreneurs; 2) "Building Gender
Awareness" -the goal of the program is to advance relations between
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sexes/genders through raising young people's awareness on gender equality and
non-violence values and to develop knowledge and skills through non-
institutional educational programs, raise the level of expertise and abilities of
professors working with young people; inform the public on young people's
issues regarding sexuality and violence; and advocate for gender perspective in
public policies for young people in the area of education and human rights; and
3) "Support, Education and Development of Civic Initiatives", the goals of the
programme are to -empower and support women's groups, civic initiatives and
individuals; exchange information and network; and encourage cooperation
between the non-profit sector and local government on common issues.
http://www.sezanweb.net.web/

SuBJECT MATTER OF THE COMPLAINT

1 Failure to provide mandatory and comprehensive sexual and
reproductive health education to the vast majority of Croatian schools

71 Support for scientifically inaccurate, biased and discriminatory information
to students

71 Ineffective oversight combined with inadequate attempts at reform

. Summary of Complaint

I.1 This Collective Complaint concerns the systematic failure of the Croatian state
to provide comprehensive or even adequate sexual and reproductive health
education for the vast majority of children and young people in its schools. This
failure has been compounded by the government’s complicit and - at times -
explicit support for extra-curricular sexual and reproductive health programmes
provided by non-governmental organisations to a significant number of students.
These programmes convey scientifically inaccurate, biased, and discriminatory
information. Recent attempts at reform by the state have not only failed to
address these omissions but have the potential to make the present situation
worse by permitting a discriminatory and inaccurate programme to be taught
across all of Croatia’s elementary schools and some secondary institutions.

A. Croatia’s obligations under the European Social Charter

.2 Under Article 11 of the Charter, Croatia has undertaken to ensure the
effective exercise of the right to health. As part of this commitment under Article
11(2), Croatia has accepted that appropriate measures are required to provide
‘advisory and educational facilities for the promotion of health and the
encouragement of individual responsibility in matters of health’. This
commitment has been interpreted by the Committee to include the provision of
sexual and reproductive health education throughout the whole period of a young
person’s education and as part of the school curricula.® Under Article 16, Croatia
is obliged to promote the economic, legal and social protection of family life. In
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addition, under Article 17 Croatia must ensure that it has effective mechanisms in
place to guarantee the right to education, including sexual and reproductive
health education.

I.3 However, Croatia’s long term failure to provide a comprehensive and
objective evidence-based sexual and reproductive health education programme
places it in breach of these Charter obligations, independent of and/or in
conjunction with the Charter’s non-discrimination provisions, as well as its own
constitutional,® statutory'® and international rights commitments."’

l.4 International and regional human rights bodies, together with international
consensus documents (i.e. those documents agreed upon by states under the
auspices of the UN or one of its agencies, such as the Programme of Action of
the International Conference on Population and Development (‘ICPD’) held in
Cairo in 1994) ,and declarations by UN agencies, such as the World Health
Organization, have consistently and repeatedly stated that all sexual and
reproductive health education programmes should cover a number of key
components. These include the prevention of teenage pregnancy, unsafe
abortion, the spread of HIV and other sexually transmitted infections, together
with information on family planning and contraception (see paras. Il1.6-11, 1l1,27-
31 below) In addition, teaching should be non discriminatory providing objective
and non-judgmental information on different family models and lifestyles,
including same-sex relationships (see paras. 111.17-26, 111.32-33, 111.71-81 below).

B. Failings of current provision: fragmented and non-evidence-
based, discriminatory information

1.5 The current provision of sexual and reproductive health education in Croatia is
fragmented. There is no dedicated course of instruction which forms part of a
school’s curriculum. Instead, students in most schools receive a limited number
of rudimentary lessons amounting to a few hours during their entire education
which are provided as part of existing natural sciences teaching in elementary
and some secondary level education (see paras. II.1, 1.3, 11.5 below) . This is
wholly inadequate to address the range and substance of issues relating to
sexual and reproductive health.

1.6 In addition, 90 percent of pupils receive further instruction through an elective
Catholic religious teachings course. This sexual and health reproductive
education element of the course has been heavily criticized by authoritative
experts within Croatia as being both inaccurate and discriminatory (see para. 11.4
below).

|.7 The cursory state provision has also been supplemented to some extent by
government-approved extracurricular sexuality education programmers provided
by non-governmental organisations and public health institutions. The course that
is taught to the largest number of students from primary school onwards and
hence has the greatest impact is provided by the Teen STAR programme.
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Closely influenced by and linked to the Catholic Church, Teen STAR has also
been attacked for its biased and discriminatory misinformation both in relation to
preventive healthcare and lifestyle choices (see paras. [1.8-14 below) In
particular, Teen STAR emphasizes abstinence-based approaches and is
disparaging and discouraging of the use of modern contraceptives, whilst being
critical of any family structure — e.g., single parents or same-sex couples — that
does not conform to the traditional family model, thereby potentially contributing
to the hostile atmosphere against those that do not conform to this model, in
particular sexual minorities, within the country. In advocating such conservative
attitudes, Teen STAR is also perpetuating gender stereotypes that fails to
acknowledge women'’s diverse roles in contemporary society.

1.8 Some examples of the discriminatory, unscientifically based and potentially
harmful content of the Teen STAR curriculum include the following (see paras
111.38-41, 111.69, [11.82-95 below and documents in Annex for analysis and more
information on the content of the curriculum): “Contraception nullifies the
essence and purpose of a sexual act, separates the partners' uniting factor (love)
from openness to life which is also a natural component of a sexual act.";
“Contraception can, to a certain degree, present protection from infection, but on
the other hand it can also give a false sense of security and sooner or later fail
the user. ";"Knowledge of female fertility may later be applied in marriage for the
purpose of planning a family, that is to avoid or achieve conception, in a natural
way, without using chemical or mechanical means." ; “The conclusion is that
communication is not as important as certain other qualities of family interaction:
a bond, life in a family with both biological parents, the unemployment of the
mother."'?

1.9 The state is responsible for approving the Teen STAR programme, for
providing the school facilities and permitting the periods of time outside of the
regular curriculum when it is taught. During the time that the program was
financed by the state, the public school teachers who taught the Teen STAR
programme, received additional payment for teaching Teen STAR in their regular
paychecks. The state is therefore responsible for ensuring, at the outset and on
an on-going basis, that the content of this programme is in line with its human
rights obligations. However, there is no evidence that the State currently
monitors the quality or content of any of the education being provided on school
premises by Teen STAR and other non-governmental organisations. The
curriculum materials are not retained by the Ministry of Education and the
teaching and curriculum is not subject to any inspection regime (see paras. 111.38,
[11.47, 111.50, 111.64-68). The poor quality of much of the sexual and reproductive
health education is compounded by the lack of effective teacher training in this
field. This is despite the fact that the state, as part of its obligation to ensure that
all pupils receive a high quality education, is responsible for ensuring such
training is implemented.
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1.10 The result is that the vast majority of Croatian young people receive virtually
no sexual and reproductive health education and those who do are taught
material that does not meet international standards. The implications for the
sexual health of Croatian young people are serious both in terms of the
transmission of STls and appropriate family planning. In addition, the current
teaching contributes to rather than undermines the stigma, harassment and
discrimination experienced by individuals on the grounds of sexuality, family
status or gender.

C. Urgent need for a comprehensive and evidence-based
programme:

1. Disturbing trends in high risk behaviour and spread of STis
among Croatian youth

.11 The government’s failure to provide a comprehensive and evidence-based
programme of sexuality education in schools should be seen in context of the
recent disturbing trends in high risk behaviour and spread of STIs. One in three
Croatian adolescents is sexually experienced and no more than one-half use
condoms, and inconsistently at that.’* A study has shown that first sexual
intercourse occurs around ages to 15-16."* The number of sexually active
adolescents in general and the number of those engaging in risky behaviour in
particular is increasing in a context where STls and HIV are also on the rise. A
recent nationally representative survey of more than 1,000 young Croatians aged
18 to 24 who were asked about their sexual behaviour and attitude toward and
knowledge of HIV and related diseases, found that over 40 percent had had
multiple partners, including 7 percent who had more than 10 partners. This led
the authors to conclude that there is a need to promote positive attitudes towards
condom use and other healthy sexual behaviour in order to avert an HIV
epidemic.™

I.12 The seriousness of the situation is also borne out by disturbing sexual health
trends among young people. Children and 15 to 24 year-olds account for half of
all new HIV infections globally."® Among this group, young women outnumber
young men two to one."” Whilst Croatia has presently a low incidence of
HIV/AIDS relative to other countries, in line with global trends, HIV and other
STls are increasing among youth. Some government officials have in fact
identified HIV/AIDS and lack of sexual knowledge as major threats facing
Croatian adolescents.'® Sexually transmitted infections such as Chlamydia and
HPV are also spreading among young people. Approximately 10-27 percent of
sexually active young women are infected with Chlamydia, 28 percent with
Candida, and 9 to 12 percent with HPV virus.?’ While teenage pregnancy rates
have declined, unplanned pregnancy among teenagers remains a cause of
concern.?’

.13 Furthermore, evidence clearly demonstrates a link between condom use
during early sexual experiences and continued condom use later in life, which



15

underscores the importance of providing comprehensive sex education before
adolescents become sexually active.?

2, High levels of discrimination and violence against women and
sexual minorities

.14 The need for sexuality education programmes to respect and promote
equality and nondiscrimination principles is also critical, especially considering
that women and sexual minorities face significant discrimination and violence in
Croatia. Whilst laws and policies prohibit and punish such behaviour,?
enforcement is problematic and societal discrimination forms a significant barrier
to the realisation of women’s and lesbian, gay and bisexuals’ rights. Recent
studies in Croatia show that 41% percent of women have experienced physical
abuse from their partners.?* Whilst the problem of violence against women has
been given much public attention, leading to some changes in public attitude and
the introduction of legislation and policies,? it still remains a problem that is
mainly hidden, unreported and unpunished.®® Physical and psychological
violence against sexual minorities is in turn a problem that is largely ignored by
the state and sometimes even undertaken by public officials, such as teachers
and medical professionals.?’” Recent research shows that half of all lesbian, gay
and bisexual persons have experienced physical or verbal violence because of
his or her sexual orientation.?®

[.15 Discrimination against women based on outdated stereotypes is visible in
the labor market. Women account for 59 percent of the total of administratively
registered unemployed persons, and this is a rising trend.>® A report by the
NGO, the Croatian Women’s Network details several factors influencing the
continuing rise in unemployment of women, and one major factor is the
resistance of employers to employing women of reproductive age because of
stereotypes concerning their obligations as mothers®* Research on employment
discrimination showed that employer attitudes towards men on this issue differed
significantly; that a decision to start a family is considered a sign of maturity and
responsibility in men but in working women, the family is seen as a lasting
distraction from their work: they will not be dedicated enough to their work, will
not put in any overtime as mothers, etc.*’

.16 Such stereotypes are reinforced in the school curricula, which fail to
sufficiently address the gender roles of men and women, but instead promote
discriminatory stereotypes, as illustrated above and set out in more detail in
paras. 11.37, 111.42-44, 111.82-95 below. These traditional stereotypes regarding
the gender roles of men and women continue to be present in school textbooks.
As the report by the Croatian Women’s Network indicates, the contents of the
mandatory educational programmes fail to cover topics that further the
awareness of gender equality.
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1.17 A United Nations, World Health Organization and World Bank policy brief on
Croatia, notes how perceptions of gender roles, including power imbalances
between men and women in the economic sphere and divisions of labour within
families, could itself shape the sexual behavior of Croatian adolescents.*?

.18 There is international consensus that education in schools plays a significant
role in counteracting harmful stereotypes, raising awareness on discrimination
and violence and eventually changing societal attitudes.** The government, in
recognizing this problem, has prioritized the need to introduce gender-sensitive
education and to remove gender stereotypes from teaching plans and
programmes. In addition, Article 3 of the Act on Textbooks for Elementary and
High Schools prescribes that a textbook will not be approved for use if its
contents are contrary to the Constitution of the Republic of Croatia or unsuitable
regarding human and minority rights, fundamental freedoms and relationships
between the sexes, and education for a democratic society. Yet the current
curriculum taught in Croatian schools, including that covering sexual and
reproductive health, continues to permit the perpetuation of these stereotypes.

D. Flawed sexuality education review process

1.19 This systemic failure has been implicitly recognized by the State when it
decided in 2005 to establish a Commission of Inquiry into reforming the current
arrangements. Protracted deliberations followed, including the establishment of
two further Commissions. All three bodies have been criticized for their lack of
transparency and expertise and failure to consult with appropriate expert
individuals and bodies (see paras. 111.118-129 below). At the same time the
Commissions appear to have been subject to undue influence/pressure by the
government to accept the proposed Grozd programme as the only provider of
sexual and reproductive health to all elementary schools (see paras. 111.130-139
below)

.20 Grozd, established by the same individuals who run the Teen STAR
programme, has been criticized (including by Commisison members themselves)
for exhibiting the same level of misinformation and bias in relation to preventive
health and lifestyle choices as the former (see paras. 11.47-58 below). Yet, there
remains a distinct possibility, given the state’s previous support for the Teen
STAR programme, that the Ministry of Education may accept Grozd as the sole
provider of education at the elementary level, with the option to also be adopted
by secondary level schools. If this scenario does occur it will mean that all school
pupils - rather than some, as at present - will be exposed to misinformation that
will continue to jeopardize the health and welfare of Croatian youth.
Consequently, given that many more students will be exposed the impact of
Croatia’s breach of its Charter obligations is likely to worsen rather than to
diminish in the future if Grozd is adopted.

E. Meeting Croatia’s Obligations under the Charter
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.21 In seeking to meet its obligations under the Charter, Croatia should establish
a comprehensive and dedicated sexual and reproductive health education as a
core element of the national curriculum that meets international standards. This
programme should be made available in all schools from the beginning of the
elementary level to the completion of a young person’s education. Curricula
should be developed in accordance and consultation with appropriate national
and international individual experts and institutions. The content should be
objective evidence-based, non-discriminatory and non-judgmental. It should
provide young people with the information necessary to make informed choices
about sexual and reproductive health whilst avoiding perpetuating outdated
stereotypes. The programme should be subject to periodic monitoring and
inspection.

Il. Detailed Statement of Facts

A. The current picture of sexuality education in schools

1. Sexuality education through general school subjects

[I.1 Croatia’s current national curriculum does not include mandatory, systematic
and comprehensive sexual education.®*® Rather, sexual and reproductive health
topics are fragmentarily included in general school subjects. In the current
national curriculum for example, rudimentary sexual and reproductive health
information is provided as part of : (a) the Nature and Society curriculum in
grades 2, 4 and 5 (ages 7 to 12); (b) the Biology curriculum for the eighth grade
(ages 13 to 14) , in the context of discussions on anatomy (reproduction) and
illness; and (c) Physical Education (only covering menstruation for girls).

[I.2 Contrary to the government’s approach, young people themselves, as key
beneficiaries of school-based programmes, believe that sexuality education
should be implemented in school curricula.’” Teachers would also include
sexuality education as a compulsory subject.>®

[I.3 In terms of implementation, the sexual and reproductive health information
school students actually receive as part of these subjects amounts to
approximately one to five 45-minute lectures throughout their entire primary
school education.®® Furthermore, the information itself is generally limited to very
basic information about human bodies and the reproductive dimension of human
sexuality.*°

II.4 In addition to the above subjects, students receive sexual and reproductive
health information through an elective Catholic religious teachings course taught
by teachers with theological degrees and by nuns. It has been reported that
much of the information is biased, inaccurate, and discriminatory in relation to
topics on, e.g., contraception, abortion and homosexuality.*' In contrast to the
minimal amount of instruction on sexual and reproductive health information in
compulsory general classes, the syllabus for Catholic religious teachings in
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primary school allocates 17 hours during the last two grades (ages 13 to 15) for
education on issues of sexuality.*> Furthermore, although this is an elective
course, approximately 90 percent of students enroll in it, making it a key source
of sexuality education for students in primary schools.*?

[I.5 There is also some provision of sexual and reproductive health information
through doctors of school-based medicine. These doctors, who are employees of
public health institutes at the county level and assigned to certain schools,
provide lectures on standard topics in health education for students usually in
“homeroom” classes.**

[I.6 Monitoring and evaluation of the sexuality education students receive through
general school subjects, as with the national curriculum in general, is a limited
exercise. The Education and Teacher Training Agency, an independent body
serving in a consultative role to the Ministry of Science, Education and Sports
(MSES), is one of the main bodies tasked with participating and monitoring the
development and implementation the national curriculum.*®*  The agency
concedes that it does not have the resources to fulfill its mandate and generally
monitors the quantitative aspects of implementation of the curriculum, as
opposed to conducting qualitative assessments that would include soliciting
student feedback.®

2. Extra-curricular sexuality education programmes

[I.7 Croatia’s limited provision of sexual education is supplemented to some
extent by extra-curricular sexuality education programmes provided by non-
governmental organisations (NGOs) and public health institutions.*’ The
programmes are approved by the state which also allows the use of teaching
facilities and sometimes resources in delivering the instruction. These
programmes, however, are optional and do not reach much of the adolescent
population;*® due to resource constraints and other factors, they are often
available only in particular cities or schools, and for fixed durations. Some, but
not all, approved programmes receive a minimal amount of funding.49 These
programmes also vary widely in terms of their content.

a. Teen STAR

.8 Teen STAR is one example of a government-approved extracurricular
sexuality education programme. The programme, which is backed by the
Catholic Church, has been taught in approximately 100 primary and secondary
schools over the past decade,®® most probably reaching several thousand
students.®” The Ministry of Science, Education and Sports (MSES) first approved
Teen STAR for implementation in primary and secondary schools in 1997 and it
continues to be taught in schools. According to official accounts, MSES
approved Teen STAR solely on the basis of a pamphlet summarizing information
about the programme, without ever reviewing the actual curriculum.>® Further,
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there is no evidence that the MSES has ever had access to a copy of the
curriculum.

1.9 The programme is problematic in several respects, including its content,
much of which contains biased, inaccurate, and discriminatory information and
messages. Its requirements concerning teacher training and qualifications have
also been identified as an area of concern. There is also no known government
evaluation of the programme.

[1.10 Despite widespread and strong criticism of the programme by government
bodies and civil society groups alike, the programme has steadily expanded its
reach over the past few years®*—including with increased annual financial
support from the government®—and continues to be implemented in schools
today.

b. Official and civil society criticism of Teen STAR

[1.11 Civil society organisations in Croatia were the first to criticize and draw
public attention to the Teen STAR programme, and have initiated several legal
and advocacy initiatives to urge reform of its problematic aspects and
accountability by the MSES for approving its implementation in schools. These
actions have included complaints to the Offices of the Ombudspersons for
Children’s Rights and for Gender Equality in 2004,°® which resulted in highly
critical opinions of the programme by both Offices (see below). More recently, the
Civil Coalition to Stop High-Risk Sexual Education—comprised of 173
organisations and 241 Croatian citizens to date — was formed in January 2007 as
a reaction to a MSES pending decision to begin pilot implementation of a sex
education programme similar in content to Teen STAR in schools in the 2007-08
academic year.”’

[1.12 There has also been official criticism of the Teen STAR programme by the
Offices of the Ombudspersons for Children’s Rights and for Gender Equality. In
response to a complaint brought to the attention of the Office of the
Ombudsperson for Children’s Rights by non-governmental organisations (noted
above), the Ombudsperson issued a strongly-worded opinion to the Ministry of
Education in 2004 finding several aspects of the Teen STAR programme in
violation of the Croatian Constitution, national laws such as the Gender Equality
Act and the Law on Same-Sex Civil Unions,*® and the Convention on the Rights
of the Child (CRC).*® She requested the MSES to condition further
implementation of the programme on its harmonisation with the Constitution and
national and international laws.*°

[1.13 The criticisms and concerns of the Ombudsperson for Children’s Rights
regarding the Teen STAR programme were echoed by the Ombudsperson for
Gender Equality. In response to a similar complaint to her office by NGOs, she
issued a “warning” to the MSES in 2005, also finding several aspects of the Teen
STAR programme in violation of the Gender Equality Act, the Law on Same-Sex
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Civil Unions, the Constitution, and the Universal Declaration on Human Rights.
She also expressed concern that certain components of Teen STAR may be
problematic with respect to harmonizing the Croatian legal system with the
European Union (EU) system for accession purposes.®’

[1.14 In addition to the Ombudspersons’ Offices, a committee commissioned by
the MSES in 2005, in part to review existing extra-curricular programmes in
schools, including Teen STAR, also found the programme to be problematic in
several respects.’® (See paras 11.20-28).

[1.15 However, despite these criticisms, the Ministry of Education responded by
failing to withdraw its approval of Teen STAR or requiring reform of the
curriculum.

C. MemoAIDS

[1.16 In addition to Teen STAR, MemoAIDS is the other main extracurricular
sexuality education programme, focusing on the medical and health aspects of
HIV/AIDS education.®®> The programme is funded by the Global Fund and, as
part of the National Programme for the Prevention and Control of HIV/AIDS, also
has the support of the Ministry of Health.®* Phase Il of the programme, which
focuses on sexual behaviour of adolescents in secondary schools, was approved
by the Ministry of Education for implementation in schools from 2003-2006.%
During those years, 104 schools and about 22,000 students participated in the
programme, and about 1270 teachers, professionals and NGO advocates were
trained.®® The programme has received positive evaluations on its methodology
and content, and also shown a positive impact on the knowledge and behaviour
of student participants.®” In early 2004, the programme was the subject of a
virulent attack by the Croatian Catholic Bishop’s Conference (CBC), after which a
significant number of participating schools dropped out of the programme.®®

11.17 Despite the government’s responsibility to ensure that students have access
to high quality sexual and reproductive health education programmes both the
Ministries of Education and Health were silent on the CBC'’s criticism and issued
no response in defence of the MemoAIDS programme. This lack of a response
created the impression amongst the schools that the government agreed with the
criticism and was no longer prepared to support MEMO Aids.®® Instead, only
after pressure from the UN Global Fund did the Ministry of Education restate its
support of the programme™

B. Attempts at reform

[I.L18 The government formed three commissions (1) to review existing
programmes and their compliance with Croatia’s law and international human
rights obligations and (2) to develop a comprehensive health education
programme that includes a sexual and reproductive health component. These
commissions were formed in response to years of pressure by civil society,
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Ombudspersons, and the media, to rectify Croatia’s neglect of sexual education,
including criticism of the Teen STAR programme.”’ The commissions were also
a response to a mandate under the under the 2001-2005 National Policy for the
Promotion of Gender Equality to create a sexual education programme by the
end of 2002 and to establish a group of experts to draft a primary school sexual
education curriculum programme.”> Whilst the Commissions have issued
recommendations to the MSES, the MSES remains the final arbiter of Croatia’s
sexual and reproductive health education curriculum.

1. Ministry Commission Bodies

[1.L19 The MSES appointed two commissions that were tasked with analysing
Croatia’s current sexual and reproductive health education and selecting a new
programme. At the request of the MSES, the Ministry of Health also created a
commission to do similar work. In addition to complaints by both government
officials and civil society regarding commission appointments, their decisions -
and the process through which they have reached them - has come under
scrutiny for lacking transparency, n open and uniform process, and failing to
incorporate the input of civil society, government experts, and Croatian youth.

a. First Commission

.20 On January 10, 2005, the MSES created the Commission for the
Assessment of All Programmes about Sexual Education Implemented in Primary
and Secondary Schools (“First Commission”) to review Croatia’s existing sexual
and reproductive health education and to develop a means to expand the
existing curriculum.

I1.21 The mandate of the First Commission was three-fold: 1) review existing
curricula and education materials with sexuality education components; 2)
develop a proposal for comprehensive sexuality education in both primary and
secondary schools; and 3) evaluate existing extra-curricular programmes being
taught in schools from a “pedagogical, health and reproduction, and legal
approach.””

[1.22 The MSES appointed Dr. Vladimir Gruden, a psychiatrist, as the Chair of the
First Commission. This is despite the fact that Dr. Gruden had been previously
reprimanded by the Croatian’s Physician’s Association for making anti-gay
statements, "* and his appointment had been the subject of complaints by civil
society and others.”® Yet, despite Dr. Gruden’s clear unsuitability to chair a body
which would be required to assess objectively whether any of the programmes
under consideration would be imparting information which was discriminatory
against any minority group (including lesbians and gays), the MSES took no
action to replace him and he remained Chair of the First Committee during its
tenure.
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[1.23 In considering the programmes some members of the Commission noted
that in order to protect children and their health, a compulsory health education
curriculum should be developed for schools and that such a programme should
take a more holistic approach to health, and include sexuality education and
other aspects of health protection, such as alcohol and drug addictions. They
cited that 10-15% of first year female students at the University of Zagreb are
infected with Chlamydia; 21.5% of female adolescents in urban areas are
infected with Chlamydia; 8.5% with HPV virus; 22% with Candida. They also
noted that among 15 year olds 23.2% of boys and 9.7% of girls are sexually
active and engaging in risky sexual behavior. Forty-five percent of sexually
active female students have never visited a gynecologist and in 2003 almost 500
girls aged 15-19 obtained abortions. The members further noted that Croatia
must take responsibility to ensure that whatever information is presented is done
with the purpose of protecting the health of Croatian adolescents.”®

[1.24 In light of these requirements some of the Commission members deemed
Teen STAR problematic, asserting that it is not based on scientific and expert
medical facts, and does not reflect the available data and research on the sexual
behaviour of Croatian youth.””

[1.25 In spite of differing opinions within the body, in April of 2005, the First
Commission was able to issue some final conclusions. As reported by the
Gender Equality Ombudsperson, the Commission found that there were no
comprehensive sexuality education programmes being taught in any school
programmes and concluded that the situation of sexual health among young
people was alarming.”

[1.26 The First Commission also found that considering the realities of youth and
the poor statistics on sexually transmitted infections, existing primary and
secondary school programmes and plans were insufficient and inappropriate and
did not meet the need for a comprehensive and modern approach to sexual
education. Finally, the First Commission called for the creation of a new
programme and requested that the MSES form the Second Commission to
develop evaluation criteria for the programme, such as promotion of gender
equality and tolerance, improvement of health and access to sexual knowledge,
and modification of sexuality and health-related behaviours.”” The Second
Commission would also be tasked with selecting the most appropriate
programme, as referenced above.

[1.27 Whilst the recommendations from some of the First Commission members
were significant, they were never made available to the public.

[1.28 Despite the First Commission’s recommendations, as well as the opinion of
the Ombudspersons with regards to the problematic aspects of Teen STAR, the
programme continued to be taught in Croatian schools. To justify this, the
MSES relied on an opinion commissioned by Teen STAR itself that stated that
the contents of the Programme were in accordance with the laws of Croatia.®
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The MSES also relied on the Institute for Education’s (since then the Institute for
Education has been reconfigured and is now called ETTA) evaluation and
assessment of Teen STAR, when it was first approved as an extra-curricular
programme®' This is despite the fact that the Institute for Education conceded, in
responding to the criticism of the Ombudsperson for Children’s Rights that it
lacked the competency to gauge whether programmes meet human rights and
other legal standards.®® It further confirmed that it did not in fact evaluate Teen
STAR’s legality, and/or whether it met basic standards for human rights and
gender equality when it approved the extra-curricular programme. In that regard,
the quality control standards that §c;overned the Institute for Education’s
evaluation of Teen STAR are unclear.®® At present, Teen STAR continues to be
taught in Croatian schools with the MSES’ approval.

b. Second Commission

[1.29 On December 19, 2005, the MSES created the Commission for Health in
Primary and Secondary Schools (“Second Commission”). The Second
Commission was created in response to the First Commission’s findings that
there was a great need in Croatia for comprehensive and accurate sexuality and
reproductive health information, and that existing programmes were inadequate.
The First Commission had recommended that the MSES initiate an open
competition calling for proposals for a mandatory, holistic health education
programme to be supervised by a new commission of experts (See below for
details)

[1.30 In line with the First Commission’s request for a second commission, the
Second Commission’s mandate was, in part, to formulate the experimental
mandatory health programmes competition guidelines, and to solicit and review
proposed programmes to be field tested in a few schools, and, if adequate, made
mandatory across the country.®

11.31 The work of the Second Commission was hindered to some extent in that its
membership lacked adequate expertise in gender and human rights. On
December 29, 2005, the Government Office for Gender Equality, the main
governmental expert body on the issue,®® complained to the MSES that the
Second Commission did not include any gender equality experts.®® Several
Croatian NGOs also wrote an open letter®” to the MSES complaining of lack of
gender equality and human rights expertise on the body. However, yet again,
the MSES took no action to alter the Second Commission’s composition.®

[1.32 On February 23, 2006, the Second Commission, through the MSES,
issued a public call for health education proposals®, to which approximately 24
proposals, submitted by 13 applicants, were received for both elementary and
secondary schools. The Second Commission narrowed down the shortlist to
proposals presented by two separate organisations: (1) Association Grozd and
(2) Forum for Freedom in Education (Forum).90 The Grozd programme is taught
by “Association Grozd”®' and is run by the same persons currently running Teen
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STAR.*? The Association Grozd was only created one week before the proposal
deadline.®

[1.33 The Second Commission took issue with the Grozd programme’s sexuality
education module. The Commission noted that the programme took a similar
approach to sexuality as Teen STAR, which had been previously criticized by the
First Commission. Over a period of approximately 5 months, the Second
Commission sent several requests to Association Grozd requesting revision of
the sexuality education module.®* The Second Commission found the following
content of the Grozd sexuality education module problematic in the following
respects: (1) emphasis on natural family planning methods and playing down the
effectiveness of modern contraceptive methods; (2) characterizing contraceptives
as abortifacients (i.e. as inducing abortion) and that contraceptives facilitate the
division between partners; (3) information that masturbation and sexual activity
before marriage prevent young people from making committed relationships and
that sexual activity should exclusively take place in marriage; (4) teaching that
there is no such thing as “safe sex”; (5) denouncing homosexuality as against
human nature; (6) alienating children who do not belong to a two-parent
heterosexual household; and (7) lacking information on the role gender plays in
relationships.%

[1.34 The Grozd programme did not specifically address how condoms prevent
transmission of HIV and other sexually transmitted infections in any of its health
education modules, including sexuality education.®® The Commission expressed
concern to the Grozd Association that “safe sex” is not adequately presented in
its proposed sexuality education programme, as it does not address developing
skills for correct condom use.”” The Commission additionally criticized the
programme in that the sex education module requires that almost all topics in
modules were carried out in sex-segregated classes.*®

[1.35 Although Association Grozd changed a few portions of the programme,
such as the sex-segregated classes, it retained many other portions, including
the lack of information on gender. It also declined the Second Commission’s
requests to include information on safe sex,* to reconceptualize masturbation
outside of its current negative formulation, and to separate the topics of
contraception and abortion.'®

[1.36 In September 2006, the Second Commission recommended that for primary
schools the MSES adopt four out of the five Grozd modules, substituting the
sexuality module with the sexuality education portion of the Red Cross
programme, one of the twenty-four proposals submitted to the Second
Commission. With respect to the secondary schools, the Second Commission
recommended that the MSES adopt the Forum programme.’’

.37 The MSES declined the Second Commission’s recommendations and
requested that the Second Commission reconsider approving the Grozd
programme’s sexuality education component.'” The MSES informed the
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Second Commission that Association Grozd threatened to withdraw its full
proposal, including all of the modules, if its sexuality education module was not
accepted.’ To at least one commission member, this threat was perceived as
blackmail against the Commission.'® The MSES then told the Commission that
they had contacted Association Grozd at an earlier date to ask the organisation
to make revisions in line with the Second Commission’s requests. The Minister
subsequently asked the Second Commission to give the Association Grozd more
time to make revisions before the Commission issues its final
recommendations.’®

[1.38 Finally, on October 24, 2006, the MSES told the Second Commission that
both Association Grozd and the Forum changed their programmes in accordance
with MSES requests and that the Second Commission should consider the
amended portions to accept the programmes.'® After re-review of the Grozd
programme, the Second Commission did not observe substantial revisions to the
programme.’®’

[1.39 On November 23, 2006, despite the fact that the Commission did not
believe there were any substantial revisions to the Grozd programme, the
Second Commission changed its initial recommendation and recommended to
the MSES that the Grozd programme, including the sexuality module, be
approved for pilot test in primary schools. However, the Commission noted to the
MSES that the Grozd programme should be modified to address their
concerns.'%®

1140 As to secondary schools, the Commission ultimately recommended the
Forum programme by a vote of six to four, and that it would recommend the
Grozd programme for secondary school with the caveat that it modified its
sexuality education module in accordance with the Commission’s requests.'® To
date, Association Grozd has not modified its sexuality education module in either
its secondary or primary school programmes.

.41 The Ombudsperson for Children’s Rights had to make several formal
requests to the MSES to obtain copies of the proposed programmes, noting their
interest in submitting opinions. However, the MSES did not respond in a timely
manner and within the requisite amount of time required by the Children’s Rights
Ombudspersons Act.'’® Even though on various occasions, the MSES told
NGOs and government offices that the proposed health education programmes
would be delivered to all relevant and interested organisations, institutions, and
partners, for collaboration and opinions,""" and specifically promised to send the
programmes under consideration to the Ombudsperson for Children’s Rights''?
and to the Office of Gender Equality."™

C. Third Commission

[1.42 In January 2007, after receiving a request from the MSES for its views on
two shortlisted programmes (see further below), the Ministry of Health created
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another commission “Third Commission”), to review both programmes. The
Commission’s mandate and composition of members was not released to the
public, except that the chairperson of this commission was Dr. Marina Kuzman,
the Head of Service for School Medicine and Addiction Prevention at the National
Institute of Public Health."* The Minister of Health declined to release such
information e} as to purportedly avoid undue external
influencehttps://mail.reprorights.org/OWA/WebReadyViewBody.aspx?t=att&id=R
gAAAADyobVPYBnVEYM%2bAIBfwQ8BWAUOateWIiTTEYMgAIBfwQ8]AAABFV
DBAACXZVEYR%2b%2bSJj61CYWtPOKAAQG2|RpAAAJ&attid0=EACY5naER
yeTQ4eygtsro%2f8L&attcnt=1&pn=1 - footnote117#footnote 117" ">

[1.43 On April 16, 2007, the Third Commission sent their findings and
recommendations’'® to the Ministry of Health which then sent them to the MSES.
Their findings included the fact that some parts of the Grozd programme module
on human sexuality violate human rights and ignore scientific fact. They
specifically found that the Grozd Programme needs significant changes to avoid
any kind of discrimination and violation of human rights. They also found that the
parts of the programme are scientifically deficient and recommended that all
information which is not in accordance with World Health Organisation standards
be revised. In terms of Grozd Programme’s methodology, they noted that
segregating girls and boys is unacceptable. In addition, like the Second
Commission, they found similar subject matters problematic; including lack of
information on safe sex, incorrect formulation of contraception, and that sexual
activity should take place only within marriage.

[I.44 The Third Commission also noted overall problems with both the Grozd and
Forum programmes, including that the proposed programmes do not cover all
public health issues, and according to the Law on Education do not fulfill the
criteria for an educational programme, including the lack of information on how
the programmes will be monitored and evaluated, including indicators for
evaluation. The Third Commission also took issue with the lack of clarity on how
educators will be trained.

[1.45 The Third Commission recommended: that changes need to be made to
both programmes before the programmes can be accepted and implemented,
they acknowledged that the programmes are a significant contribution to
mandatory and comprehensive health education programme in schools and
finally that in the future, the design and implementation of a comprehensive,
mandatory health education programme should be done by expert institutions
which have the authority, knowledge and resources for implementation.

[1.46 The Third Commission’s findings and recommendations have of yet, not
been made available to the general public by the MSES. The only information
that has entered the public domain is via the website of one of the programmes
under consideration, the Forum. Furthermore, to date, the MSES has not
officially responded to any of the findings and recommendations of the Third
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Commission and has not made a final decision on which programmes will be
taught in schools.

2. Opinions on the Proposed Grozd Programme

[1.47 Both the Ombudspersons for Children’s Rights and Gender Equality have
provided extensive opinions of the review process and the programmes under
consideration. They are significant for their authoritativeness and credibility as
impartial expert observers with detailed knowledge and understanding of sexual
and reproductive health education in Croatia. In addition, the Working Group on
Reproductive Health, HIV/AIDS and Development in the European Parliament
has also expressed its concern regarding the content and potential
implementation of the Grozd programme.

a. Ombudsperson for Children’s Rights

[1.48 On January 26, 2007, the Ombudsperson for Children’s Rights issued an
opinion to the MSES criticizing the sexuality education component of the Grozd
programme for purportedly violating Croatian law.""  For example, the
Ombudsperson asserted that the programme’s portrayal of marriage as the
preferred partnership and negative depiction of divorce, do not comply with
Croatia’s Family Law."" Rather, she asserted that such portrayals represent “an
obvious example of discrimination, for the persons concerned as well as for the
children from divorced families.”’’® The Ombudsperson also noted that the
Grozd programme presented particularly value-laden messages about
homosexuality, as opposed to developing children’s ability to understand and
navigate the diversity of values, and to then make their own independent
decisions.?

[1.49 The Ombudsperson then emphasised in her opinion, that it is critically
important that children receive “correct, scientifically-founded, interdisciplinary”
information “in accordance with the Convention on the Rights of the Child as well
as the laws of the Republic of Croatia.”’?" In that regard, she notes that portions
of the Grozd programme are not science-based, and as a result, violate Croatia’s
own national curriculum policy for elementary education which emphasizes
“scientifically established verification and their scientific verifiability” for content
and teaching.'?

[1.50 In addition to contradicting science, the Ombudsperson asserted that
portions of the Grozd programme’s sexuality education component were out of
step with current social research. Specifically, she asserted that sexuality
education should be available to all Croatia students, not just those who have
obtained parental consent to take the course, must respect human rights, gender
equality, and attempt to combat all forms of discrimination, in particular
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homophobia.’”®  The Ombudsperson also emphasized that the goals of a
sexuality education programme should include development of knowledge and
skills to protect against STls and unwanted pregnancy, and should promote
responsible and safe sexual behaviour, which the Grozd programme does not.
Finally, she noted that children should be taught about the diversity of values
based on scientific information, thus enabling them to critically analyze
differences, comparing divergent values and ultimately expressing their
independent opinion.

[1.51 With respect to the Grozd programme’s potential implementation, the
Ombudsperson expressed the need for the following, especially with regards to
the sexuality education component: (1) qualified and trained teachers to
implement the programme in an open, neutral and impartial manner; (2) more
teaching hours than are currently allocated by the MSES; youth involvement in
the planning, implementation and evaluation of the programmes; and (3) both
internal and external expert evaluation of the programmes.'®* She noted that
both proposed programmes (the Grozd programme and the Forum programme)
lacked details on “personnel conditions and evaluation.”'®

b. Ombudsperson for Gender Equality

[1.52 The Ombudsperson for Gender Equality reviewed the proposed Grozd
programme in light of gender equality and nondiscrimination standards and
issued her opinion to the MSES in February 2007. In that opinion she asserted
that the programme’s sexuality education component violated Croatia’s Gender
Equality Act and bans on discrimination based on gender, marriage or family
status, and sexual orientation.’®®  Specifically, she noted that the Grozd
programme failed to distinguish between sex and gender roles, thus potentially
impeding the elimination of harmful stereotypes. She also averred that the
programme’s statements that “sexual intercourse only has true meaning in
marriage” and when “based on love between man and woman in [a] permanent
faithful union (marriage)[,]” are intolerant, discriminatory against unmarried
people and divorced people, and children born out of wedlock, and violate
Croatian constitutional and statutory gender equality protections.'?’

[1.53 With respect to sexual orientation, the Gender Equality Ombudsperson took
issue with the Grozd’s programme message that homosexual acts are “against
the nature of sexual act[s].”'® She interpreted this statement to be blatantly
discriminatory and in violation of Croatia’s Law on Same-Sex Civil Unions, which
prohibits direct and indirect discrimination on the basis of same-sex unions
and/or homosexual orientation.””® In the end, the Ombudsperson expressed
great dismay that, during a time when the National Legislature is seeking to
develop a consciousness of tolerance and promote gender equality within
education and the government, the Grozd programme fails to mention gender
equality entirely, and instead promotes discrimination based on gender, marital
status, family status and sexual orientation.®
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C. European Parliament Working Group on Reproductive
Health, HIV/AIDS and Development

[1.54 In April 2007, the Working Group on Reproductive Health, HIV/AIDS and
Development in the European Parliament, issued a letter to the President, Prime
Minister and Minister of Science Education and Sport raising their concerns
regarding the content and potential implementation by the Croatian government
of the sexuality education component of the proposed Grozd Programme and its
potentially harmful effect on Croatian youth, its incompatibility with Croatian laws
on the right to health and nondiscrimination, as well as European Union (EU)
guarantees on gender equality and nondiscrimination. "

[1.55 The letter specifically notes that the programme, in providing medically
inaccurate and incomplete information about sexual and reproductive health,
family planning, and available and legal contraceptive methods, is incompatible
with Croatia’s constitutional guarantees of right to health care and healthy life
(Arts. 58, 69). Further, the programme could be an infringement on the right to
information and choice and a healthy life, as also guaranteed by the 1978 Law on
Health Care Measures for the Purpose of Effectuating the Right to Free Decision
on Child Bearing. The Working Group also notes the Grozd Programme’s
explicit emphasis on values, rather than on facts (also an issue raised by the
Children’s Rights Ombudsperson) contradicts the World Health Organisation’s
(WHO) recommended strategies that promote strengthening the use of evidence-
based high-quality interventions in reproductive health.

[1.56 The Working Group also notes that the proposed Grozd Programme is
gender-biased and features negative attitudes towards homosexuality, thus
contradicting Croatian laws which prohibit discrimination based on gender and
sexual orientation and on EU standards. Concerning the latter, the Working
Group notes that the European Commission, in assessing Croatia’s accession to
the European Union, has expressed concern with the lack of progress made in
the anti-discrimination field, noting that the “level of protection against
discrimination is still far from EU standards.”’*? The Working Group further notes
that “[tihe same report congratulates Croatia on the passing on the Act on
Homosexual Unions in July 2003. . . . However, the proposed Experimental
Health Education Programme contradicts this laudable legislative initiative and
risks to jeopardize progress made, by implementing a curriculum encouraging
stigma and discrimination.”"*

[1.57 The Working Group raises specific concerns regarding the content of the
Grozd Programme, including its emphasis on abstinence until marriage and
faithfulness and natural family planning, and lack of information on the
effectiveness of modern contraceptive methods. The Group further notes various
reasons why this is problematic, including the fact that such information does not
reflect the reality of sexual violence, and the need to be informed about and have
access to contraception and prevention methods. In addition, the emphasis on
natural family planning fails to address prevention of sexually transmitted
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infections. They cite several scientific and social studies supporting their position
and urge the President of Croatia to “...offer the Croatian youth an open and
scientifically supported sexual and reproductive health curriculum.”*

[1.58 To date, the MSES has not made a final decision as to which programmes
will be experimentally tested in schools during 2007-2008. This is despite the
fact that the new school year began on 3 September 2007. Given the need for
teacher training and other logistical organization, it appears highly likely that
students will be no closer to having a mandatory, comprehensive, non-
discriminatory and evidence-based sexuality education programme in the
foreseeable future.

lll. Violation of Articles of the European Social Charter

A. The current programme of sexuality education in schools — both in
terms of level of provision and content — violates Croatia’s
obligations under Article 11(2).

[I1.1Under Article 11 of the Charter, Croatia has undertaken to ensure the
effective exercise of the right to health. As part of this commitment under Article
11(2), Croatia has accepted that appropriate measures are required to provide
‘advisory and educational facilities for the promotion of health and the
encouragement of individual responsibility in matters of health’. This
commitment has been interpreted by the Committee to include the provision of
sexual and reproductive health education throughout the whole period of a young
person’s education and as part of the school curricula.'®

[ll.3International and regional human rights bodies, together with international
consensus documents, have consistently and repeatedly stated that all sexual
and reproductive health education programmes should be comprehensive
covering a number of key components. These include the prevention of teenage
pregnancy, unsafe abortion, the spread of HIV and other sexually transmitted
infections, together with information on family planning and contraception.

lIl.4 States are responsible for ensuring that such comprehensive education is
mandatory, of high quality, accurate and objective delivered by properly trained
teachers to children from primary through to the completion of secondary school.
States must be able to demonstrate that they have taken reasonable steps to
progressively fulfill these obligations and have not done anything directly
themselves or indirectly in support of others which would impact negatively upon
enjoyment of the right which could potentially amount to a breach'®.

1. Failure to provide comprehensive, mandatory and ongoing
sexual and reproductive health education
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[11.5 The provision of sexual and reproductive health information as it is currently
delivered—in time limited fragments through general school subjects, through
occasional lectures by doctors of school-based medicine and through extra-
curricular programmes such as Teen STAR—has resulted in an incoherent and
inadequate approach to sexuality education in violation of Croatia’s obligations
under Article 11(2) and other regional and international standards.

a. International and Regional Standards
European Social Charter and other Council of Europe standards

[11.6 This Committee has established that compliance with Article 11(2) requires
that sexual and reproductive health education be provided throughout the entire
period of schooling and form part of school curricula.’ More specifically, health
education should be taught on a regular basis and provided at eversy level of
primary and secondary school teaching to school-children of all ages;"*® provided
in schools throughout the country so that “a large number of pupils” receive such
education;" and equitably distributed among regions and between urban and
rural areas in particular.’® Health education initiatives should also be adequately
funded.”™' Taken together, these elements reflect a view of sexuality education
as an essential component of primary and secondary school education that
should be afforded sufficient time and resources and subject to rigorous
standards as for any other school subject.

[11.7 A 2004 resolution by the Parliamentary Assembly of the Council of Europe
on a European strategy for the promotion of sexual and reproductive health and
rights calls for Member States to provide comprehensive sexual and reproductive

health information and education™?.

United Nations

[11.8 The current provision of sexuality education in Croatian schools is similarly
out of line with other international standards that, like this Committee, call for
sexuality to be a mandatory and robust component of all students’ schooling.
International treaty bodies expressly recommend reproductive health or sex
education as a mandatory subject and provided throughout schooling. The
United Nations Committee on the Elimination of Discrimination against Women
("CEDAW Committee”) urges states parties to make sex education compulsory
and to “systematically” provide it in schools.”™® The United Nations Committee
on the Rights of the Child (CRC) similarly recommends that states parties make
sex education part of the official curricula for primary and secondary school™*
and has expressed concern over programmes that allow parents to opt-out on
behalf of their children.'*®

[11.9 In international consensus documents such as the International Conference
on Population and Development (ICPD) Programme of Action, signatory states—
including Croatia— themselves recognize that education about population
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issues, including sexual and reproductive health, must begin in primary school
and continue through all levels of formal and non-formal education to be
effective.’® The Joint United Nations Programme on HIV/AIDS (UNAIDS)
concluded, on the basis of a comprehensive literature review, that the most
effective approaches to sex education begin with educating youth before the
onset of sexual activity."” According to the WHO, starting sex education early is
critical because, in developing countries in particular, girls in the first classes of
secondary school face the greatest risk of the consequences of sexual activity.'*®
Beginning sex education in primary school also reaches students who are unable
to attend secondary school.'*®

[11.10 World Health Organisation (WHO) guidelines prepared to assist Council of
Europe Member States in developing national policies and programmes to
improve sexual and reproductive health specifically call for Member States to
ensure that education on sexuality and reproduction is included in all secondary
school curricula™® and should be comprehensive (i.e. covering all relevant topics
throughout the teaching period)™'. More broadly, they urge Member States to
include reproductive rights in all school curricula.?

.11 The WHO has made further recommendations for how sex education
should be incorporated into school curricula. It outlines three main approaches
that are currently adopted by states: (1) a “separate subject,” where sex
education is taught as part of a specific class on skills-based health education;
(2) a “single ‘carrier’ subject,” where sex education is incorporated into an
existing subject that is relevant to the issues, such as biology; and (3) “infusion
across many subjects” — where sex education is included in many existing
subjects through regular classroom teachers - the approach which most closely
mirrors that in Croatian schools where the subject is taught as part of the
curriculum (whilst recognizing that a significant amount of content is delivered
through extra curricular provision such as Teen STAR) ."* It should be noted that
WHO rejects this approach favouring instead teaching sex education as a
separate subject as the best way of ensuring that states meet their obligation to
promote health effectively through the provision of comprehensive, ongoing and
mandatory sexual and reproductive health education. WHO maintains that such
an approach has the advantage of ensuring that : “[tjeachers are likely to be
specifically trained and focused on health, and a separate subject is most likely
to have congruence between the content and teaching methods, rather than the
short-cutting that may occur through infusion or ‘carrier’ subjects.”'**

b. Application

[11.12 The current picture of sexuality education in Croatian schools is in sharp
contrast to this view of sexuality education as an essential and central aspect of
overall education to be provided by the state. As previously stated, students
receive a minimal amount of rudimentary sexual and reproductive health
information in general subjects such as biology, nature and science and physical
and health education, which together adds up to no more than a few hours over
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the entire course of their schooling’® (see paras. I1.1-7 above). According to the

World Health Organisation (WHO), this approach — the “infusion” approach
described above — “in isolation risks losing the salience of the issue amid the
competing demands of the other subjects.”’*® For example, over the eight years
of primary education in Croatia, ' the total amount of sexual health information
students receive piecemeal through general courses comes to only a little over 4-
5 hours.

[11.14 1t is submitted that this level of sexual and reproductive education plainly
falls short of the ‘appropriate measures’ required under the Charter. Additional
provision in the educational system for sexuality education is not mandatory and
therefore fails to meet one of the criterion suggested by international standards.
The one course in primary school where students arguably receive the greatest
amount of sexuality education — the elective Catholic teachings course, which is
taken by about 90 percent of students and allocates approximately 17 hours for
issues on sexuality — is also one of the most problematic in terms of the biased
content of information students receive'® (see para 1.4 above, 111.34-111.37, 111.82-
84 below).

[11.115 The extracurricular programmes, which include programmes like Teen
STAR, are similarly problematic in content (see paras 11.8-14 above,ll1.38-44,
[11.85-100 below). Even where they are evidence-based and more
comprehensive, like MemoAIDS, the extracurricular nature of these programmes
means that not all students benefit from the information because some students
and/or their parents may choose not to enroll.”® The reach of these programmes
also is limited because they usually are available only in certain cities and
schools, and for discrete periods of time."®® The provision of sexuality education
only through these programmes thus fails to ensure that a substantial proportion
of students throughout the country receive such education, as the Charter
requires. They are an inadequate at best, and inaccurate and discriminatory at
worst, source of sexuality education.

2. Content of sexual and reproductive health information
currently provided to students is not comprehensive,
evidence-based and nondiscriminatory violating both Croatia’s
obligation to ensure the right to health under Article 11 and
taken together with the prohibition on non discrimination.

.16 The content of sexual and reproductive health information students
currently receive as part of the school curriculum and in extra-curricular
programmes is far from inclusive of the comprehensive range of topics required
under Article 11(2) and by comparable regional and international standards. Key
topics such as the use of effective contraception are often deliberately excluded
or information is often out of date thereby failing to reflect current thinking of UN
agencies. In some respects—namely the Catholic religious teachings course
offered as an elective in schools and the extra-curricular Teen STAR
programme—the information that is provided is also inaccurate and replete with
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bias and discrimination. This violates regional and international standards,
referred to below, that require information to be accurate and evidence-based
and respect equality and nondiscrimination principles. In particular, Croatia’s
failure to date to institute a mandatory programme of sexuality education in
schools has a disproportionate impact on and disadvantages the health and
development of girls and young women to their right to health under Article 11
without discrimination. The absence of comprehensive and evidence-based
sexual and reproductive health information leaves girls uniquely or more
vulnerable than boys to certain health risks. Consequently, the government’s
failure constitutes unlawful discrimination on the grounds of sex.

a. International and Regional Standards
European Social Charter

[11.17 Whilst this Committee has not elaborated extensively on the specific
content of sexual and reproductive health education required by Article 11(2), it
has established that Member States must, at a minimum, provide information on
the prevention of HIV/AIDS and other STls and on contraception.'®’ Furthermore,
as an overarching guideline in developing programme curricula, Member States
should take into account the nature of public health problems in the given
country,'®® something which Croatia’s approach singularly fails to do despite the
increasing rise in HIV and other STls infection. In light of the Preamble to the
1961 Charter and Article E of the Revised 1996 Charter, Member States should
also respect equality and non-discrimination principles in developing the content
of sexuality education programmes.

[11.18 The prohibition of discrimination in the enjoyment of social rights is a
fundamental protection of both the 1961 and Revised 1996 Charters. The
Preamble to the 1961 Charter provides as an overarching principle that “the
enjoyment of social rights should be secured without discrimination” on several
grounds, including sex."®® Indicating the growing importance over the years of the
principle of nondiscrimination to the realisation of Charter rights,164 the Revised
1996 Charter dedicates a separate Article E on nondiscrimination.'® Whilst the
1961 Charter to which Croatia is a party does not have a dedicated provision,
this Committee has relied on the Preamble to make findings of unlawful
discrimination in previous decisions concerning Member States similarly bound
only by the 1961 Charter, and has held that equality and nondiscrimination
principles are integral to the 1961 Charter’s articles.'® The Committee also has
read its case law under Article E into decisions considering the prohibition of
discrimination under the 1961 Charter."®’

[11.19 This Committee’s jurisprudence clearly establishes that the prohibition of
discrimination under the 1961 and 1996 Charters protects against direct and
indirect forms of discrimination. Importantly, the Committee has recognized that
indirect discrimination can occur both when similarly situated people are treated
differently and when people in different situations are not treated in ways that
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respect or accommodate their difference.'® Referring to the case law of the
European Court of Human Rights,'®® the Committee has stated that the Charter
prohibits all forms of indirect discrimination which can arise “by failing to take due
and positive account of all relevant differences or by failing to take adequate
steps to ensure that the rights and collective advantages that are open to all are
genuinely accessible by and to all.”'”® The Committee has stated that the Charter
requires Member States to take particular measures to meet the specific needs
of persons whose situation distinguishes them from the majority.’”" This broad
understanding of nondiscrimination is in line with the Committee’s emphasis on
ensuring equality in practice.'?

[11.20 The Committee has found violations of indirect discrimination on the basis
of sex'”® a prohibited ground of discrimination expressly included in both
Charters.

Other Council of Europe Bodies

[11.21 Other Council of Europe bodies have further elaborated on the nature and
scope of information that sexuality education should include to be effective for
the promotion of young people’s right to health. A Committee of Ministers
resolution from 1974 already recognized the importance of addressing STls as a
serious public health concern and called for the provision in school health
education programmes of information on the prevention of HIV/AIDS and other
STIs."™ A 2004 resolution by the Parliamentary Assembly on a European
strategy for the promotion of sexual and reproductive health and rights calls for
Member States to provide comprehensive sexual and reproductive health
information and education,’” including on HIV/AIDS and other STls. And a
recent, 2007 resolution by the Parliamentary Assembly on HIV/AIDS in Europe
specifically “requests the inclusion of sex education in school curricula, both for
boys and girls, as a means of [HIV/AIDS] prevention. . . .”'"®

[11.22 As a general matter in developing effective programmes, the Committee of
Ministers has recommended that Member States take into account the needs
and priorities identified by young people themselves, doctors, and the
communities in which young people live and might later live,'”” as well as
changes and developments occurring within the school population and its
environment."”®  Council of Europe bodies also call for equality and
nondiscrimination principles to guide the development of sexuality education
programmes, as with any education curricula.'”

European Union

[11.23 These Council of Europe standards are reflected in other regional
recommendations. Bodies within the European Union — which Croatia is in the
process of joining — have similarly emphasized the need for information on STI
and HIV/AIDS prevention,'®® underlining the importance of evidence-based
information in particular.”®” These bodies have recognized the “utmost
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importance” of including schools in HIV/AIDS prevention efforts'®* and have

explicitly called for all European Union citizens to have access to proven,
evidence-based information and education to reduce their vulnerability to
HIV/AIDS, and for condom education and promotion efforts to be widely
implemented.'®® A European Commission youth policy paper based on a large-
scale survey of the concerns of young people themselves found that European
youth identified a need for sexuality education in general, including on STls,
contraception and the prevention of teenage pregnancy in particular.’® Like
Council of Europe bodies, European Union institutions also recognize the
importance of equality as a guiding principle for sexuality education. In its report
on sexual and reproductive health and rights, the European Parliament
“[rleminds that sexuality education should be provided in a gender-sensitive way,
i.e. that account must be taken of the particular sensitivities of boys and girls . . .
18 Indeed, a general principle of the European Network of Health Promoting
Schools is “to foster the emotional and social development of every individual,
enabling each to attain his or her full potential free from discrimination.”'®

United Nations

[11.24 International treaty bodies and UN agencies are even more explicit in
outlining the key topics that comprehensive and effective sex education
programmes should include. They also underline the importance of objective and
evidence-based information, together with gender equality and nondiscrimination
principles in sex education programmes.

[11.25 In so doing such bodies expressly recognize sex as a prohibited ground of
discrimination,’ and similarly prohibit both direct and indirect forms of
discrimination.”®® As the Committee on Economic, Social and Cultural Rights
explains, “[e]limination of de jure as well as de facto discrimination is required for
the equal enjoyment of economic, social and cultural rights.”'®® Like the
European Committee on Social Rights, UN treaty bodies have recognized that
indirect discrimination can result from governments’ failure to take positive
measures to accommodate the particular needs of people who are situated
differently. The CEDAW Committee has shown one of the strongest
understandings among the treaty bodies of this concept of indirect discrimination,
explaining that governments’ failure to accommodate women’s biological
differences from men — for example, by failing to provide services exclusively or
disproportionately needed by women — is a form of discrimination against
women.'® Treaty bodies have recognized that both adolescents in general and
adolescent girls in particular are sometimes in need of special measures to
ensure and protect their rights. The CRC explains that adolescents are entitled to
“special attention and protection from all segments of society.”’®" States parties’
special duties to adolescents include providing “a safe and supportive
environment for adolescents that ensures the opportunity to . . . build life-skills
[and] to acquire appropriate information. . . .”'% The Committee on Economic,
Social and Cultural Rights recognizes that women can experience distinct forms
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of disggrimination due to the intersection of sex with other factors, including
age.

[11.26 International treaty monitoring bodies have also discussed the need for
education programmes to reflect changing social patterns of behaviour and to be
flexible enough to challenge conventional views. In particular, the CESCR has
asserted that education must be flexible and “adapt to the needs of changing
societies and communities and respond to the needs of students within their
diverse social and cultural settings.”"*

Key topics for inclusion in comprehensive sex education curricula

[11.27 The United Nations Committee on Economic, Social and Cultural Rights
(CESCR), the United Nations Committee on the Rights of the Child (CRC), the
United Nations Committee on the Elimination of Discrimination against Women
(CEDAW Committee), and the United Nations Human Rights Committee (HRC)
have all recommended that sex education curricula should cover information for
the prevention of teenage pregnancy,'® unsafe abortion,'® and the spread of
HIV and other STIs,” as well as information on family planning and
contraception.’ The CRC also provides that education programmes should
include initiatives to change -cultural views about adolescents’ needs for
contraception and STI prevention, as well as changing cultural and other taboos
with respect to adolescent sexuality.’ Like regional bodies, the CESCR asserts
that at the very least, education must be flexible and “adapt to the needs of
changing societies and communities and respond to the needs of students within
their diverse social and cultural settings.”®® In order to identify adolescents’
needs and health priorities, CRC has recommended that States parties
undertake a comprehensive study to assess the nature and extent of adolescent
health problems and, with the full participation of adolescents, use this study as a
basis to formulate adolescent health policies and programmes, with particular
attention to reproductive and sexual health, the prevention of HIV/AIDS and other
STls, teenage pregnancy, and adolescent girls.""

[11.28 International consensus documents and policy guidance issued by UN
agencies urge governments to provide and support sexual and reproductive
health education as a strategy to address the public health imperatives of
reducing adolescent pregnancies and unsafe abortion,?®* and preventing the
transmission and spread of STls and HIV/AIDS among young people.?®® The 5-
year review of the ICPD requires governments to “immediately develop, in full
partnership with youth . . . [and] educators . . . youth-specific HIV education and
treatment projects. . . .”?** The subsequent review of Beijing expounds on the
relationship between sexuality education and reduced risk of STls and HIV/AIDS:
“. . . experience shows that educational programmes for young people can lead
to a more positive view on gender relations and gender equality, delayed sexual
initiation and reduced risk of sexually transmitted infections.”®  According to the
Joint United Nations Program on HIV/AIDS (UNAIDS):
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[A flocus on HIV prevention on young people . . . is imperative because
young people between the ages of 15 and 24 years are both the most
threatened by the AIDS epidemic—accounting for half of all new cases of
HIV—and the greatest hope for turning the tide against AIDS.
Vulnerability to HIV, especially among young people, is compounded by a
limited knowledge of how HIV is spread and how infection can be avoided
. Lack of awareness also contributes to increasing stigma and
discrimination. . . . Information about HIV prevention must be provided at
all available opportunities. These include through inclusion in school
curricula [among other methods of information dissemination]. . . .2%

[11.29 In these circumstances, UNAIDS recommends that HIV prevention
[pJrogrammes should be comprehensive, promote gender equality and address
gender norms and relations, be high quality and evidence-based, and should
include accurate and explicit information on safer sex, including correct and
consistent male and female condom use.?”’

[11.30 The WHO regional guidelines concerning sexual and reproductive health
policy, for example, like the Parliamentary Assembly of the Council of Europe,
also call for Member States to educate adolescents on all aspects of sexuality
and reproduction.?®® Curricula should include explicit information on reproduction
and contraception, which should be “described, their modes of action explained,
and their advantages and disadvantages openly discussed — including with
respect to the prevention of STDs.”?*® Abstinence-only approaches to sexuality
education are deemed to lead to ineffective protection of young people’s health in
practice 2'°.

Objective and evidence-based information

[1.31 The CESCR and CRC have made it clear that states’ right to health
obligations prohibit them from * . censoring, withholding or intentionally
misrepresenting health-related information, including sexual education and
information. 7211 Other treaty monitoring bodies have made similar
recommendations to states—including those in the region—to provide accurate
and objective sex education in their curricula, including comprehensive
information about HIV/AIDS and condom use.?'? International consensus
documents and policy guidance issued by UN agencies similarly emphasize the
importance of accurate and evidence-based information in sex education
programmes.?'® The World Health Organisation (WHO) identifies this as a key
characteristic that effective curricula share®’* and highlights its real-world
importance:

[Y]oung people learn about family life, reproductive health, and population
issues in a variety of ways, for instance, from their parents, siblings, peers,
and the media. These sources may support cultural myths about sexuality
and related issues, and where they do, some adolescents may not have
accurate information about the physical and emotional changes they are
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encountering, nor how they can manage these changes safely. Thus, it is
important that schools provide accurate information, opportunities to
develop healthy attitudes, and skills-based learning experiences . . . to
help students make informed decisions and to reduce risk behaviours.?™

Gender equality

[11.32 The Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) contains strong and explicit prohibitions of gender
stereotyping in education. The Convention requires states parties, including
Croatia, “[tlo modify the social and cultural practices of men and women . . .
which are based on . . . stereotyped roles for men and women.?'® It also
addresses gender stereotyping specifically in the context of education, calling for
states parties to ensure “[t]he elimination of any stereotyped concept of the roles
of men and women at all levels and in all forms of education by encouraging
coeducation . . . and, in particular, by the revision of textbooks and school
programmes and the adaptation of teaching methods.”?" The CEDAW
Committee has specifically and recently addressed the problem of gender
stereotypes in school curricula in Croatia: in its Concluding Observations to the
government in 2005, the Committee recommended “more intensive efforts to
eliminate stereotypes and to strengthen the enforcement of the principle of
gender equality in Curriculum and school books.”?'® The Committee has also
called for the inclusion of topics on gender relations and violence against women
in sexual education programmes.?’® The HRC, in interpreting the right to equality
before the law and freedom from discrimination under the Civil and Political
Rights Covenant, requires States parties to eliminate discrimination against
women by public and private actors in all fields, including education.??°

[11.33 The ICPD Programme of Action and standards issued by the WHO have
also recommended gender-sensitive approaches and the elimination of gender
stereotypes in sex education curricula.??’ The WHO has identified gender-
sensitive approaches to sex education as another key characteristic that underlie
proven effective curricula.?*®> Gender equity and gender-based perspectives are
also overarching and guiding principles of the WHQO’s regional strategy on sexual
and reproductive health for Europe.??®

b. Application
National curriculum

[11.34 The sexual and reproductive health information provided in fragments in
Croatia as part of other school subjects is far from inclusive of the
comprehensive range of topics that regional and international bodies recommend
as effective to the protection and promotion of health of young people. According
to a government-financed study of the national curriculum in 2004 by the Institute
for Social Research (IDIZ) in Zagreb, the curricula for Physical/Health Education,
Biology and Nature and Society—three compulsory subjects that currently



40

include some aspects of reproductive and sexual health information—were
identified by teachers as out-of-date and in need of change, among other
subjects.?® The study concluded that such findings indicate a need not only for
updated content, but also for a new and coherent national curriculum more
broadly.?®

[11.35 Research shows that an increasing number of Croatian youth are becoming
sexually active and engaging in risky behaviour, and that Chlamydia, HPV and
the threat of HIV/AIDS and other STls are serious concerns (see “Preliminary
Statement” paras 1.6 and 1.7).Apparently recognising that there is a need to
respond to these problems, Croatia’s own national policies call for increased
information on these issues in schools. The 2006-2010 National Policy for the
Promotion of Gender Equality tasks the Ministries of Education and Health,
among other government bodies, to expand the content of health education in
elementary and secondary schools “to include topics on sexuality, with emphasis
on protection from sexually transmitted diseases.”®® The 2006-2012 National
Plan of Activities for the Rights and Interests of Children calls for the Ministries of
Education and Health among other government bodies to develop and implement
sexual education programmes, with STDs and unwanted pregnancies noted as
specific topics about which young people should be educated.?*’

[11.36 Yet there is no substantial evidence that, more than 6 years since the initial
plan noted the need for sexuality education and one year into the most recent
strategic plans on this issue, Croatia is implementing these parts of the plans in
any meaningful way. The state has failed to take the reasonable steps of utilizing
and reflecting the current state of research, developments and recommendations
concerning national or regional public health priorities, as this Committee and
other regional bodies have recommended.??® In failing to provide information that
can protect Croatian youth against the specific and contemporary health risks
they face, as its own policies urge, the government’s existing provision of
reproductive and sexual health information in the national curriculum falls short of
the recommendations of this Committee and other regional and international
bodies.

[11.37 In addition to being insufficient, some of the sexual and reproductive health
information provided as part of the national curriculum—specifically in the
Catholic religious teachings course—is also biased and discriminatory. The
course discusses sexuality only in the context of marriage and reproduction,
excludes accurate and objective information on condoms, contraception and
abortion, and describes homosexuality as a “sinful” form of sexuality in the same
group as prostitution, incest and transvestism.?*® Discriminatory content and
gender stereotypes in school textbooks appear to be a general problem in the
national curriculum.?® Women are primarily portrayed as mothers who are
responsible for raising children, and are very often situated in traditional rural
environments. When women are portrayed in a professional role, they are
engaged in traditional female occupations, such as maids and teachers. Psycho-
social features also perpetuate stereotypes: women are often portrayed as
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reckless, dependent, nice, tender and caring and men as decisive, brave and a
leader.>®' The priorities of the National Policy for the Promotion of Gender
Equality include eliminating gender stereotypes in the curricula and introducing
gender-sensitive education in the educational system in general.?®? In addition,
the 2006-2010 policy calls for the Ministry of Education to develop and implement
standards in accordance with the Gender Equality Act for the approval of
textbooks.?*?

Extra-curricular programmes: Teen STAR

[11.38 Outside of the national curriculum, the content of certain extra-curricular
sex education programmes provided by NGOs and supported by the state in
various ways, including the provision of school facilities and resources, including
payment to public school teachers , is also highly problematic and in violation of
regional and international norms. This is partly a consequence of the lack of
rigorous standards by the Croatian state for the approval and monitoring of extra-
curricular programmes (see further under section 3 below).** Whilst materials
and textbooks for compulsory subjects must be approved according to set
national standards, there is little evidence that similar standards exist and/or are
consistently applied in the approval of curricula for extra-curricular programmes.
Indeed, the government has approved some programmes without even seeing
the full curricula, as discussed below.

[11.39 The Teen STAR curriculum has been criticized for three main reasons:
biased and inaccurate information on certain reproductive health issues, gender
stereotypes, and discrimination on the basis of marital and family status and
sexual orientation. The latter will be discussed separately under Article 16 below.

Biased and inaccurate information on reproductive health issues

[11.40 The programme’s discussion of contraception does not provide balanced
and evidence-based information. It focuses entirely on negative aspects of
contraception to the exclusion of any information about its medically proven
benefits and advantages. For example, the programme characterizes the fact
that condoms and other methods of modern contraception can be effective
protection against STls and unwanted pregnancy as a “misconception,” focusing
instead on an alleged 2 to 12 percent failure rate of condoms and declaring that
“[n]Jo method of contraception gives complete and safe protection neither against
unwanted pregnancy or [sic] STDs.””*® These statements completely contradict
the findings of UNAIDS and the WHO that the male condom is in fact “the single,
most efficient, available technology to reduce the sexual transmission of HIV and
other sexually transmitted infections”®® and violate regional and international
standards that sex education programmes include accurate information about
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contraception as a means of preventing unwanted pregnancy and the spread of
HIV and other STIs.?*” The programme also focuses on the possible negative
side-effects of hormonal contraception,?® again, to the exclusion of any
information about the high incidence of individuals who accept and use this
method or the proven medical safety of such methods. The use of contraception
is further discouraged as interfering with what the programme argues is the
essential procreative purpose of sexual intercourse.”*® Rather, natural family
planning is the only method that is discussed in any positive Iight, and only in the
context of marriage and for the purpose of planning a family.?*® This approach is
contrary to the recommendations of the WHO, which does not recommend
natural family planning methods for adolescents because “adolescents are very
frequently unable to comply with the stringent requirements for the correct and
consistent use of [these] methods.”?*'

[11.41 The Office of the Ombudsperson for Children has expressed concern with
the biased and incomplete information on contraception in the programme,
calling for health education for adolescents to include “objective, correct and
scientifically based information about the efficacy, advantages and
disadvantages of . . . contraception. . . .”*** The review commission established
by the Ministry of Education in 2005 also-concluded that Teen STAR was not a
good quality programme, citing a lack of evidence-based information and bias in
focusing exclusively on negative aspects of contraception without discussing any
positive aspects (see paras. 11.20-28 above).

Gender stereotypes

[11.42 Although the absence of mandatory sexuality education disadvantages all
young people in Croatia, it has a disproportionate impact on Croatian girls. For
example, denying information or providing misinformation on condoms and other
contraceptives leaves only girls vulnerable to unplanned pregnancy and its
attendant health consequences—e.g., a high-risk pregnancy if a young girl
carries it to term, or an unsafe abortion if she chooses to terminate but lacks
access to a safe and legal procedure. Although both boys and girls can
experience the other social and economic consequences of unplanned
pregnancy and parenthood, girls are disproportionately impacted. Similarly,
denying young people accurate information on STI and HIV transmission and
prevention leaves girls disproportionately exposed to contracting an infection
because of women and girls’ unique physiological vulnerability. In a 2007
resolution on HIV/AIDS in Europe, the Parliamentary Assembly of the Council of
Europe recognized this special vulnerability of women to HIV/AIDS, both
physiologically and due to discrimination.?*®> The Resolution specifically calls for
Member States to “implement measures to increase the capacity of women and
adolescent girls to protect themselves from the risk of HIV infection, principally
through education . . .” (emphasis added).?**

.43 The programme includes language and messages that perpetuate
stereotypical notions of proper gender roles. These include promoting beliefs
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about inherent “psychosexual” differences between men and women.?*® Such
opinions are reinforced by statements by Teen STAR's Croatia country director to
the effect that men and women are in fact separated by essential biological and
non-biological differences, and programmes that teach adolescents otherwise
and characterize non-biological differences as merely based on gender
stereotypes are against scientific evidence and “dangerous” in confusing
adolescents and interfering with the proper development of their sexual
identity.?*°

[11.44 The Offices of the Ombudspersons for Gender Equality and for Children
have both expressed concern about these specific aspects of the programme,
finding them contrary to Croatia’s own gender equality laws?*’ and international
standards.?*® The discriminatory aspects of Teen STAR are explored in more
depth under Article 16.

Continued support by Ministry of Education

[11.45 Despite the increasing criticism of Teen STAR, the Ministry of Education,
which had originally authorized the programme and continued to permit it to be
taught thereby assuming responsibility for its content demonstrated its ongoing
support by refusing to respond in any meaningful way

.46 This is despite extensive recommendations and findings of the
Ombudspersons for Children and Gender Equality, a commission established by
the Ministry of Education itself, and civil society organizations. Teen STAR has
not been withdrawn nor has its programme’s directors been required to reform its
problematic aspects in conformity with the Constitution and national and
international laws. Instead, the Ministry and other relevant agencies have in fact
frustrated or dismissed efforts by the Ombudspersons to investigate the
programme.*°

[11.47 In response to a request in 2004 by the former Ombudsperson for Children
to the Education and Teacher Training Agency (formerly the Institute of
Education)—a body charged with assisting the Ministry of Education in
monitoring and evaluating educational programmes—for its professional opinion
on her findings, the Agency replied that it was not competent to interpret the
constitution, laws or other acts for the purpose of making Teen STAR compliant
with the law.?®® This conclusion, however, misinterprets the Agency’s role in
relation to Teen STAR and other education providers, which is to ensure that
they deliver the highest standards of education commensurate with Croatia’s own
national and international requirements. By refusing to intervene, the Agency
failed in its supervisory duty, particularly in light of such strong criticism against
Teen STAR by the former Ombudsperson for Children. The Ministry of Education
was also non-responsive to repeated requests of the Ombudsperson for Gender
Equality in 2005 for more detailed information about Teen STAR on which to
further investigate the programme and make recommendations.?*’
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[11.48 The Ministry of Education’s response to the non-governmental organisation
that originally brought the complaints about Teen STAR to the attention of the
Ombudspersons continued to offer largely uncritical support of the programme,
as the following extract demonstrates:

“The recommendation of the Ombudsperson [for Children] was largely
relating to the questions of pedagogical approach and the accuracy of the
theories and statements included in the program. Since the program got
the positive expert opinion from the Institute for school education of the
Republic of Croatia, there was no reason to question that opinion. [The]
Ombudspersons [referring also to the Ombudsperson for Gender Equality]
did not ask for the program to be abolished, but they asked for making the
program compliant with the opinion (of the Ombudsperson for Children)
and with valid legal provisions. As an answer to that, the Association Teen
STAR delivered the opinion of the Law Faculty in Zagreb, according to
which all contents of the program are in accordance with valid legal
provisions.”?*?

MemoAIDS

[11.49 Whilst the government has sanctioned and supported Teen STAR, it has
failed to offer the same level of support for effective and highly-regarded extra-
curricular education programmes like MemoAIDS. Despite the fact that
MemoAIDS has been praised by UN agencies and shown a positive trend in the
knowledge and behaviour of student participants, including increased condom
use, the Ministries of Education and Health remained silent in the face of attacks
and criticism of it by the Catholic Bishops Conference in Croatia, although
eventually with pressure from UNAIDS the MSES sent a letter to schools saying
that the MemoAIDS programme is an approved programme.?®®> The ministries’
initial silence was also despite their own previous approval of the programme for
implementation in schools. This silence has been particularly damaging with the
percentage of schools represented in the programme's training seminar for
teachers plummeting from 80 percent to 40 percent from pre- to post-attack, and
the percentage of schools actually implementing the programme dropping from
70 percent to 30 percent®®* leaving Teen STAR as the most significant extra
curricular programme in terms of numbers of students in this field. According to
one of the programme's creators, implementation has continued to be more
difficult since the criticism.?*®

3. Failure to ensure appropriate teacher training and qualifications
by not implementing rigorous standards for providers of sexuality
education in curricular and extra-curricular subjects

[11.50 Given that the minimal sexual and reproductive health information students
receive as part of the national curriculum is through their general courses,
teachers of these subjects — who generally have no formal training or experience
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as sexuality educators — nonetheless become its main providers in schools.
Outside of the school curriculum, programmes like Teen STAR lack rigorous
standards for the qualifications of its teachers. Providers of sexuality education in
both realms thus fall far short of the high quality of teaching required by this
Committee and other regional and international bodies.

a. International and Regional Standards

European Social Charter and Other Council of Europe
Standards

[11.51 This Committee has established that Member States must provide for
appropriate teacher training as part of their Article 11(2) obligation to establish
health education programmes in schools.?® The Committee has commented
positively on retraining as well.>’

[11.52 The Committee of Ministers of the Council of Europe has also made
specific recommendations to Member States addressing the training of teachers
of school-based health education. Key among these is Recommendation (88)7
on school health education and the role and training of teachers,?*® which this
Committee has specifically referred to in several of its conclusions concerning
Member States' compliance with Article 11(2).>*° The recommendation
recognizes that the establishment of school health education programmes
requires “basic, in-service and further training of all teachers to allow them to
contribute within their field to the programmes in question. . . .”° .

United Nations

[11.53 United Nations treaty monitoring bodies have similarly urged states parties
to “ensure the rights of female and male adolescents to sexual and reproductive
health education by properly trained personnel” as part of their right to health
obligations.?®' These bodies have also made recommendations for teacher
training in specific areas of sexuality education. In 2005, the CEDAW Committee
specifically urged Croatia to improve the education of teachers in the field of
gender equality—?*?a recommendation specifically noted by the Office of the
Ombudsperson for Gender Equality in her letter to the MSES expressing her
concerns about the Teen STAR programme.”®® The CRC has specifically
recommended training on treatment and prevention measures for HIV/AIDS,
including condom promotion, to teachers and other education personnel.?®* The
Committee has also recommended that States parties undertake measures to
evaluate the effectiveness of training programmes in health education,
particularly with regard to reproductive health, including by allocating adequate
human and financial resources.”®®

[11.54 The ICPD Programme of Action recognizes the need for specific training
not only for teachers in schools, but for “all who are in a position to provide
guidance to adolescents concerning responsible sexual and reproductive
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behaviour,”?*® which would include individuals providing reproductive and sexual

health information to adolescents in extra-curricular programmes like Teen
STAR.

[11.55 The WHO Regional Strategy on Sexual and Reproductive Health in Europe
calls for “[t]he training and retraining . . . of professionals, in both education and
service delivery . . .”®” The World Health Organisation (WHO) specifically
stresses the need for teachers of reproductive health education in particular to
receive training and accurate information in order to be able to effectively
address the different areas of reproductive health.?®® Teacher training that
imparts accurate and objective information is particularly important in helping
teachers dispel various myths in their classrooms, including “the myth that
knowledge about reproductive health, including sexuality and contraception, will
increase promiscuity.”’269 In a similar vein, appropriate training is also
recommended for all teachers of sexuality education so that they are able “to
communicate with adolescents in a confidential manner, and without taking a
moralizing attitude.”?’® “Teacher education should also “involve an understanding
of the latest educational research, relevant discipline studies, [and] progressive
pedagogical studies . . . .”?"" Not surprisingly, according to health education
research, training teachers improves their implementation of the curricula and
can make a significant difference in student learning outcomes.?"2

b. Application

[11.56 The fragmented provision of sexual and reproductive health education sees
it being taught by Biology, Nature and Science teachers, despite their lack of
appropriate training or experience .>”® This approach treats sexuality education
as a side topic that can be taught by virtually any teacher and without specialized
training. This is contrary to the rigorous and specific training actually required for
the effective implementation and impact of sexuality education programmes as
recommended by regional and international bodies, such as training in the
current theoretical bases of health education, the latest research and
developments in the field, and specific topics such as HIV/AIDS prevention and
condom promotion.?”*

[11.57 Furthermore, according to a study by the Croatian institute, IDIZ, the socio-
demographic characteristics of the teaching profession — most of whom are
women of older age — signals “a warning that this population’s socio-
demographic characteristics make its adaptation to increasingly frequent
changes and innovations in the teaching profession more difficult, and therefore
slow down the process of modernization of teaching.”?’®> The need for training
and retraining teachers of the national curriculum in sexuality education is thus
especially great, and the impact on students’ health of the government's failure to
provide such training to date is arguably especially harmful.

[11.58 There are also serious problems regarding the training and qualifications of
teachers at the level of government-approved extra-curricular programmes such
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as Teen STAR. Teachers of the programme are not required to have a
background in basic pedagogical education. Whilst the programme prefers that
teachers be from the education field, this is not a formal requirement.

[11.59 The Office of the Ombudsperson for Children expressed concern about the
lack of rigorous standards for teachers of the programme: “...the fact that
pedagogical knowledge is relativized in the education of children certainly
presents a problem, especially since the subject of sexuality is still a very
sensitive and taboo topic. We believe that programs of sexual education of
children cannot be performed by persons without elementary pedagogical
education . . . it should be taken into consideration that it is not visible from the
Program whether even workshop coaches have pedagogical education.
Moreover, the content of teacher's manuals is also unknown, as well as the test
they are supposed to undergo. In short terms, the pedagogical foundation of the
Program is entirely questionable.””® The Ombudsperson’s Office further took
issue with the lack of clarity regarding the process for determining whether
individuals interested in teaching the programme meet the profile of a Teen
STAR teacher: “it [remains] totally unclear who will, how, under what criteria and
with which instrumentation evaluate whether the head [of the program] is [a]
complete and mature person, satisfied and deeply happy, with clear personal
positions on sexuality, which seeks towards deepest human values and lives [his
or her] own sexuality in accordance with these values.”?”’
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4. Failure to ensure effective education: monitoring and evaluation
a. International and Regional Standards
European Social Charter and other Council of Europe standards

[1.L60 The Committee’s conclusions under article 11(2) indicate that Member
States’ compliance with this provision requires not only establishing health
education programmes in schools, but also effectively implementing them and
demonstrating a positive impact on adolescents’ health®’®, Indeed, the
Committee has asked Member States to monitor and provide information on the
implementation of their programmes, and evaluate the results of
implementation.?”® The Committee has looked to data showing increasing or
stagnant trends on the incidence of certain health problems—not simply the
incidence rates in isolation—as an indicator of poor implementation and
effectiveness of health education programmes.?*°

[11.61 Other Council of Europe bodies have similarly recognized the importance of
importance of evaluating and assessing the impact of programmes as a
component of Member States’ duties to provide health education, including
sexuality education. In Recommendation (88)7 on school health education and
the role and training of teachers, the Committee of Ministers of the Council of
Europe recommends that governments of Member States evaluate all
components of their health education curriculum and assess “in a formative and
summative way” their progress in achieving the objectives of the curriculum.?’
Furthermore, the process should include the participation of relevant
stakeholders: “. . . teachers, pupils, parents, social and health service staff, and
community representatives should all be involved in this process.”?%?

United Nations

[11.62 This recommendation is in line with other international standards. The
WHO 2001 Regional Strategy on Sexual and Reproductive Health in Europe,
which calls for Member States to educate adolescents about all aspects of
sexuality and reproduction, recognizes that it is necessary to create a national
system in order to monitor program and strategy implementation.?®®> The WHO
strategy also recommends that the state conduct periodic surveys on
reproductive health issues to determine the effectiveness and efficacy of the
various approaches taken as well as to reevaluate and possibly reformulate
policies for improvement.?®

[11.63 The WHO has issued more detailed guidance on evaluating school-based
health programmes. In its “Information Series on School Health,” which aims to
provide “arguments that can be used to gain support for addressing important
health issues in schools, it describes “[e]valuation as an important element of a
school-based approach [that] must be considered from the outset and remain
ongoing.”?®* A monitoring and evaluation plan should be established at the very
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beginning of the planning process for a health education programme. The
guidelines also discuss the necessity of evaluation both during implementation of
a programme in order to make adjustments or corrections where needed, as well
as at the end of a programme in order to assess the results and impact of the
interventions and to determine if the programme met its objectives or needs to be
improved.?®® Like Recommendation (88)7 of the Committee of Ministers, the
guidelines also recommend the meaningful involvement of young people
themselves in the evaluation process, as during all other stages of planning and
implementing school health interventions.?®” The ICPD Programme of Action
echoes this recommendation, calling for adolescents to be actively involved in
planning, implementing and evaluating health education programmes.?®

b. Application

[11.64 In Croatia, monitoring and evaluation of reproductive and sexual health
topics in the national curriculum as well as extra-curricular sexuality education
programmes is inadequate by the estimates of not just civil society actors, but
also government officials. The Education and Teacher Training Agency itself
concedes that it lacks enough staff to adequately carry out its duties regarding
monitoring and evaluation, with only 107 advisors to cover approximately 850
primary schools and 430 secondary schools.?®® Furthermore, it monitors and
evaluates mostly the quantitative aspects of implementation of the curriculum, as
opposed to doing qualitative assessments that would include soliciting students'
opinions and feedback.?®® Yet, as recommendations of regional and international
bodies make clear, students should be actively involved in the evaluation of
health education programmes. Given that sexuality education is not currently
taught as a separate subject, monitoring and evaluating the implementation and
impact of the sexual and reproductive health information provided to students
throuzggq the national curriculum is particularly difficult, resulting in little available
data.

[11.65 With respect to extra-curricular sexuality education programmes outside of
the national curriculum, monitoring and evaluation by the state appears to be an
even more limited exercise. The Ministry of Science, Education and Sports
(MSES) is responsible for monitoring and evaluating extra-curricular programmes
that it approves.?®® In practice, however, government oversight of the
implementation of such programmes is inadequate and inconsistent if not
completely absent in some cases. Indeed, the Education and Teacher Training
Agency has suggested that the MSES lacks capacity to adequately monitor and
evaluate these programmes.?®

[11.66 Most notably, there has been no government evaluation of the Teen STAR
programme that is known or available, despite the fact that it has been
implemented in a relatively large number of schools for a decade. One of the
stated tasks of the leadership of the Teen STAR organisation is to evaluate and
present the results of the programme,294 but these internal evaluations have
similarly not been made available. The objectivity of these evaluations and their
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results is also questionable, as the Office of the Ombudsperson for Children
expressed in a letter to the Ministry of Science, Education and Sports: “the fact
that the evaluation is performed by the same subjects performing supervision
and offering permanent professional training is doubtful. . . . it does not provide
for sufficient objectiveness. In this regard, the question of external evaluation of
the education in question arises.”®® The Office of the Ombudsperson for Gender
Equality concluded that implementation of the programme was not properly
supervised and that its efficacy had not been evaluated: “Not even the results of
internal evaluation or analyses of questionnaires that are supposed to be filled
out by the participants are being shown. ... Thus, for now, it is impossible to
evaluate the consequences of the eight years of application of the Teen STAR
Program ...."”%%

[11.67 The MSES has continued to permit Teen STAR to be taught in Croatia’s
schools, despite expert opinions confirming the programme’s discriminatory and
scientifically inaccurate content, including that of the Ombudspersons for
Children and Gender Equality and the First Commission. The MSES has
transferred this support to Teen STAR’s successor, the Grozd programme,
despite the similar dangers it poses to the country’s youth.

[11.68 At present, Croatia’s quality control policies and measures for education
are unclear.?®” Whilst the Law on the National Centre for the External Evaluation
of Education (NCEEE) entered into force in January 2005, and entrusted the
NCEEE with the external evaluation of the education system,®® it appears the
Croatia has made no extensive efforts to genuinely evaluate the country’s sexual
education programme. In fact, according to Croatian experts reviewing the
country’s educational system, the existence of a system of evaluation and quality
control is a key characteristic of any educational system, yet the Croatian
educational system “does not know any system of quality control . . . .">%°

C. The current programme of sexuality education in schools violates
Croatia obligations under Article 16 and taken together with the prohibition
on non discrimination 3%

1. Discriminatory content violates the right of the family to social,
legal and economic protection

[11.69 The obligation to provide social and other protection to the family includes
the obligation to provide education that enables young people to make informed
and responsible choices about the development of their lives, including their
family life. Moreover, the duty to protect the ‘family’ includes the protection of
those family units that exist in reality, beyond the traditional nuclear family. A
significant amount of the content of the teaching curriculum concerning
appropriate family models and sexual behaviour being offered in those Croatian
schools where sexual and reproductive health education, including Teen Star, is
taught is directly at odds with both Croatia’s own laws on Gender Equality and
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Same Sex Civil Partnerships, relevant international standards and an increasing
amount of comparative case law from various jurisdictions.

[11.70 By reinforcing prejudicial stereotypes rather than dispelling them, Croatia
violates its obligation under both Article 16 of the Charter to provide protection for
diverse family models and under Article 16 taken together with the provisions
guaranteeing non discrimination. The consequential lack of protection can have a
significantly detrimental impact on the ability of (a) individuals to make informed
choices about the type of family they can and will want to form and (b) such
families to deal with the stigma, harassment and discrimination they face
because of the different lifestyle they have chosen or been in need to adopt.

a. International and Regional Standards
Includes provision of sexual and reproductive health education
European Social Charter and other Council of Europe bodies

[11.71 The Committee has made clear that the right of the family to social, legal
and economic protection should embrace the provision of sexual and
reproductive health education. This is on the basis that social protection includes
the provision of good quality child care and early childhood educational
services®®! and that family planning services are included under social rights and
services with some states considering such education in their public schools to
be a critical part of providing these services, e.g. Sweden®*? and Estonia.>*®

[11.72 In this respect other bodies, such as the Committee of Ministers, have
emphasized that a comprehensive approach to sexuality education is required in
order to “promote a whole range of healthy attitudes and life-styles so that within
each member state’s socio-cultural context, individuals may each consciously
choose the way of life best suited to their needs. . . .”>%
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Other regional and international bodies

[11.73 At the same time bodies such as the World Health Organisation (WHO),
European Union (EU) and Council of Europe agree that all content should be
accurate and evidence-based,®*® and respect and reflect equality and
nondiscrimination principles,3® including gender sensitivity.307 This will enable
young people to make informed decisions about their lifestyles rather than being
subjected to cultural stereotypes and myths.

Progressive interpretations of ‘the family’: embracing different models
European Social Charter

[11.74 The Council of Europe in its Explanatory Report to the Charter makes clear
that Article 16 embraces an expansive and progressive definition of the family
covering “mothers” as understood by Article 17 and that they “may be single
parents, but they may also be living in a couple.”*® This is reinforced by the fact
that the appendix to the Revised Charter specifically contains the statement that
the protection afforded under Article 16 applies to single-parent families.>*

Council of Europe and European Union

[11.75 Flexible interpretations of ‘the family’ have been adopted within and by the
Council of Europe (of which Croatia is a member) and the European Union (of
which Croatia is a candidate country). The European Court of Human Rights in a
number of decisions has been prepared to recognise that the notion of the family
extends beyond marriage to cohabitation and that sexuality should not be
determinative of certain aspects of family life such as custody rights. In Keegan
v. Ireland,*'° the Court examined the relationships between two parents before
their child’s birth and found that, although they had never married and had since
separated, family life existed because they had lived together and had planned
the pregnancy. The Court held that family “may encompass other de facto ‘family’
ties where the parties are living together outside of marriage.”'! In Salgueiro da
Silva Mouta v. Portugal,®'? the Court found a violation of equality provision in the
Portuguese Court’'s finding that “[a] child should live in . . . a traditional
Portuguese family . . .” and, with regard to homosexuality that “. ., it is an
abnormality and children should not grow up in the shadow of abnormal
situations . . . .”*"* Ultimately, the Court held that it was discrimination violating
the Convention to treat the sexual orientation of a gay father as a negative factor
in deciding custody.®'*

11.76 In X, Y and Z v. United Kingdom,*" involving the relationship between
children and their ‘social father’ - their mother’s cohabitant and a female to male
transsexual - the Court held that whether or not a relationship amounting to
‘family life’ protected by Article 8 of the European Convention existed was a
question of fact.>'® Relevant factors to consider included whether the couple
lives together, the length of their relationships and whether they have
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demonstrated their commitment to each other by having children together or by
any other means.?"’

[II.77 The European Union has been particularly active in progressing the
concept of the family defining family law as encompassing “same-sex marriages,
civil contracts, divorces by consent, and succession agreements.”*'® Article 9(23)
of the EU Constitution Treaty states that in relation to the right to marry and right
to found a family in so far as it draws on Article 12 of the ECHR the latter
provision neither prohibits nor imposes the granting of the status of marriage to
unions between people of the same sex. A similar approach has also been
adopted by the European Parliament when, proposing an amendment to the
European Union Preparatory Acts, it stated that “persons assimilated to family
members’ means: persons who, under the law of a Member State, live in a
registered or otherwise legalised same-sex partnership with the suspected
person, persons who cohabit permanently with the suspected person in a non-
marital relationship.”"

Comparative national legal approaches

[11.78 At the national level a flexible and progressive approach to the family has
been affirmed in Ie%islation and by a number of domestic courts both within
Europe and beyond. 20 This progressive approach in relation to how “the family”
model should be viewed reflects the rapid social and demographic changes that
have occurred across all European countries during the last two decades. As one
pair of expert commentators have noted:

[T]he family is becoming more of an elective relationship, as association of
individual persons, who each bring to it their own interests, experiences
and plans and who are each subjected to different controls, risks and
constraints. This does not mean that the traditional family is simply
disappearing. But it is losing the monopoly it had for so long. Its
quantitative significance is declining as new forms of living appear and
spread—forms which (at least generally) aim not a living alone but at
relationships of a different kind: for example, without formal marriage or
without children; single parenting, conjugal succession, or same-sex
partnerships. These in all their intermediary and secondary and floating
forms represent the future of families or what | call the contours of the
‘post-familial family. . . %'

[11.79 Of the 46 Council of Europe member states, nine now grant same-sex
couples equal access to second-parent adoption: Belgium, Denmark, Germany,
Iceland, the Netherlands, Norway, Spain, Sweden, and the UK (England and
Wales with similar proposed reforms in Scotland). Of these nine member states,
five grant equal access to joint adoption: Belgium, the Netherlands, Spain,
Sweden, and the UK.*?? (See Annex XVI for individual country details).
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[11.80 Outside the EU a number of other countries, including Australia, Canada,
New Zealand, South Africa and the UK have also reformed their laws and/or
handed down progressive judicial decisions on the family and lifestyle behaviour
(these are presented in Annex XVII).

Gender stereotyping within the family

[11.81 The relevant international and regional standards are outlined under Article
11(2) analysis at paras.lll.17-26, 111.32-33 above).

b. Application

[11.82 A significant amount of the teaching curriculum concerning appropriate
family models and sexual behaviour being offered in those Croatian schools
where some sexual and reproductive health education is taught is directly at
odds with both Croatia’s own laws on Gender Equality and Same Sex Civil
Unions®*® as well as its international and regional obligations.*** This is the
conclusion of national monitoring bodies who have issued highly critical reports
of the content of the teaching being provided. These conclusions outlined below,
together with Croatia’s clear failure to respond and take any meaningful action to
address them, place it clearly in breach of its obligation under Article 16 of the
Charter to provide protection for different family models.

National curriculum

[11.83 Where the fragmented national curriculum is taught it frequently exhibits the
same high level of bias in relation to appropriate family models, gender and
sexual stereotyping as it does in respect of reproductive health. This is
specifically true in relation to the Catholic religious teachings course which
discusses sexuality only in the context of marriage and reproduction, excludes
accurate and objective education on condoms, contraception and abortion, and
describes homosexuality as a “sinful” form of sexuality.>*°

[1.84 The CEDAW Committee has specifically and recently addressed the
problem of gender stereotypes in Croatian school curricula. In its Concluding
Observations to the government in 2005, the Committee recommended “more
intensive efforts to eliminate stereotypes and to strengthen the enforcement of
the principle of gender equality in Curriculum and school books.” The Committee
has also called for the inclusion of topics on gender relations and violence
against women in sexual education programmes. However, there is no evidence
that the government has responded positively to any of these Recommendations
both in relation to its own Curriculum and that of those provided by extra-
curricular organisations such as Teen STAR.%?

Extra-curricular programmes
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[11.85 The most significant problems, both in terms of content and the numbers of
young people affected, occur in relation to the Teen STAR extra-curricular
programme. In addition to its biased and inaccurate information on certain
reproductive health issues; the content of the Teen STAR programme has been
subject to strong criticism for its gender stereotyping and discrimination on the
basis of marital and family status and sexual orientation.

[11.86 The fact that Teen STAR could well be supplemented or succeeded by
Grozd in the near future as the main provider of the new sexual and reproductive
health education curriculum to be introduced across all schools (see paras 11.29-
40 above) will make effectively no difference to this state of affairs. There is clear
evidence both in terms of the same people being involved with both and the
content of the Grozd curriculum that it is Teen STAR in all but name. Indeed,
given that Grozd will be implemented across all Croatian elementary schools its
negative impact will be greater.

Gender stereotyping within the family

[1.87 The Teen STAR programme includes language and messages that
perpetuate stereotypical notions of proper gender roles. These include the belief
that a traditional family model, for example, a mother who does not work outside
the home, can be more effective in preventing risky behaviour in adolescents
than communication among family members: “[tlhe conclusion is that
communication is not as important as certain other qualities of family interaction:
a bond, life in a family with both biological parents, [and] the unemployment of
the mother.”*" According to the Croatian Ombudsperson for Gender Equality,
statements such as this are “unacceptable in contemporary times, especially
when taking account the current conformance of the Croatian legal system to the
system in the European Union. . . especially from the point of sex equality and
encouraging women to achieve economical and personal independence”**® and
violate both Croatia’s own Gender Equality Act.??°

[11.88 According to the findings of a study on young people’s attitudes toward
gender and sexuality, adolescents’ attitudes and beliefs about the social roles of
women and men in Croatia largely reflect traditional and unequal divisions of
gender roles, influenced in part by media images that present women and men
according to stereotypes. Gender stereotyping promotes misconceptions among
adolescents and hinders their ability to communicate their preferences clearly
and openly about sex, especially concerning contraception.®*® Adolescents
themselves perceive a need for more equal relationships between women and
men, and heightened awareness of gender-specific stereotyping and roles.**
Rather than combat and change stereotypes and misconceptions, programmes
such as Teen STAR perpetuate and further embed them in adolescents’
perceptions.

[11.89 The Offices of the Ombudspersons for Gender Equality and for Children
have both expressed concern about these specific aspects of the programme,
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finding them contrary to Croatia's own gender equality laws®* and international
standards.**® The Ombudsperson for Children also found the statement about
unemployment of the mother in violation of the Children’s Rights Convention,
where “contracting states agree that the education of child should be such as to
prepare the child for responsible life in the light of gender equality.”*** In raising
her concerns about the programme with the Ministry of Education, the
Ombudsperson for Gender Equality referred to the above recommendations of
the CEDAW Committee to Croatia calling for “intense endeavors for the
eradication of gender stereotypes and strengthening in introducing principles of
gender equality in the curriculum and school textbooks” as well as “promoting
education of teaching personnel on problems concerning gender equality.”®*

[11.90 The problems with Teen STAR have been perpetuated with Grozd with its
refusal following the Commisison review process to make appropriate changes to
incorporate relevant information on gender.**® A Commission member noted in
an interview that Grozd responded by noting that gender was a “feminist
invention” and not-important.®*’

Discrimination on the basis of marital and family status and sexual orientation.

[11.91 The Teen STAR programme’s discussion of healthy sexuality and family
values discriminates against individuals who are not married, including persons
of homosexual orientation, who—in Croatia as in most countries of the world—
cannot be legally married. Marriage is described as the highest —indeed only—
form of a loving and committed relationship and the only context in which
meaningful and respectful sexual expression can occur. The programme
provides: “[A] completely committed relationship is the commitment of both
persons to one another in love. . . .Such a completely committed relationship is in
fact marriage. Only in the context of such a completely committed union does
physical relation ... respect the entire person and its dignity.”?*

[11.92 Indeed, one of the goals of the programme is to help students “begin to
understand that sexual activity only finds meaning in a completely committed
relationship,” which -- as evidenced above -- equals marriage.339 For persons
who are not married, these messages imply that their relationships are less than
fully loving and committed, and that their sexual activity is devoid of meaning. For
gay, lesbian and transgendered persons, the implication is indeed that they will
never be capable of experiencing a fully loving and committed relationship or
meaningful and healthy sexual activity. In line with these messages, the
programme discusses homosexuality in the same class unit as topics on
masturbation and sexual harassment, suggesting that homosexuality and
masturbation, like sexual harassment, are negative and socially deviant
phenomena.**® The country directors of Teen STAR in Croatia have also made
public pronouncements to the effect that heterosexuality is more valuable than
homosexuality.>*’
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[11.93 According to the Office of the Ombudsperson for Children, these aspects of
the programme violate Article 35 of Croatia's constitution®? and
nondiscrimination laws,**® as well as Article 29(1) of the Convention on the
Rights of the Child, which provides that “education of a child should be aimed at
promoting a respect of human rights.”*** In addition to discriminating directly
against persons who are not married, the programme’s approach is also
“‘dangerous” in breeding and perpetuating prejudice and discrimination since it
can trigger discriminatory attitudes and intolerance among children, toward
people who are living in non-wedded communities or who no longer live together.
As a consequence, this will encourage and perpetuate the development of all
other types of intolerance (based on nationality, religion, etc.).>*°

[11.94 In addition to being presented as the only meaningful and healthy context
for sexual activity, a heterosexual marital relationship, or “life in a family with both
biological parents,” is also upheld as the model family structure and a vital factor
in healthy adolescent development.>*® For parents and children whose living or
family arrangements do not fit this mold, the implication is that these
arrangements are detrimental to children's healthy development. According to the
Ombudsperson for Gender Equality, this suggestion is “unacceptable” in light of
the diverse forms of families in present-day Croatian society, since “a life with
only one parent or even without biological parents is legitimate and well-known to
our social practice and everyday life.”*" For example, according to the 2001
census, 15 percent of children live in single-parent families.>*® The effect of the
programme, according to the Office of the Ombudsperson for Children, is to
make these children, “together with ones living in institutions without parents. . .
feel less worthy, both in general terms, and in a sexual aspect of their
personality. The same can happen to children who do not know their parents or
whose parents died, or the ones that have been adopted and therefore do not
live with their biological parents. Those children can feel discouraged in terms of
their starting chances when entering sexual education . . . . [and w]e find this
especially dangerous.”**°

[11.95 The programme also ignores the reality that in some circumstances, it may
be healthier and safer for the biological parents of a child not to live together,
such as in cases of domestic violence. As the Office of the Ombudsperson for
Children recognizes, “if a husband and wife cannot live together satisfactorily, it
is better both for them and for the children to separate and stop living together.
This relates in particular to situations involving domestic violence. Unfortunately,
it is a fact that those situations are numerous in Croatia.”*® Contrary to Teen
STAR's positions, the Croatia's National Family Policy recognizes that
“[plrofound changes that have happened to the family structure have not
jeopardized fundamental family values ... it is not recommended to derive fast
conclusions about a crisis of family values on the basis of data concerning ...
pluralization of family forms.”**" The Ombudsperson for Gender Equality also
recognized that these positions of the programme were especially problematic
“having in mind the current harmonization of the Croatian legal system with the
legal system of the European Union.”3*?
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Failure to address problems with Teen STAR and the likelihood of continued
problems with Grozd

[11.96 No known attempts have been make either on the part of Teen STAR or
the Croatian government to modify the context of its curriculum to address these
concerns. Consequently, the unmodified and discriminatory Teen STAR
programme has continued to be taught in a large number of Croatian schools.

[11.97 Given the close relationship between Teen STAR and Grozd (see paras.
[1.32-33 above) and the potential likelihood that the Grozd programme may, in
the near future, become part of the new mandatory health education curriculum,
there is no evidence that the latter will adopt a significantly different approach in
relation to gender and family stereotyping (see paras. 11.33-58). As previously
outlined (see paras. 11.33-40) Croatia’s own second expert Commission found
significant failings with the content of the Grozd sexuality education module. In
particular, in relation to the family, Grozd continues to maintain in its material, as
Teen STAR has done, that sexual activity should exclusively take place in
marriage; there is no such thing as “safe sex”; homosexuality is against human
nature and that children who do not belong to a two-parent heterosexual
household are alienated from society. This is combined with a lack of information
on the role gender plays in relationships.?*®

[11.98 The Children’s Rights Ombudsman (“the CRQO”), noting that children should
be taught about the diversity of values based on scientific and precise
information, so that they can critically analyze differences, compare them to other
values and express their opinion, has specifically criticized the Grozd programme
as being value laden and out of step with both Croatia’s own laws and
international standards.®®* This is particularly the case in relation to
homosexuality and Grozd’s portrayal of marriage as the preferred partnership
combined with a negative attitude towards divorce as not in accordance with
Croatia’s Family Law (NN/116/03). For the CRO, this is an “obvious example of
discrimination, for the persons concerned as well as for the children of divorced
families.”>*°

[11.99 In relation to sexuality the CRO notes that the statement in the Grozd
material that “transversal values of human sexuality and sexual education-
values without which human sexuality is not human: love, abstinence, fidelity” is
not supported by any scientific evidence. The CRO goes on to comment that the
relationship between parent and child as foreseen in the Grozd programme,
concerning sexuality is also questionable since the conflict between parents and
children, when communicating about sexuality, is assumed as well as the
passiveness of parents and of them not properly addressing interaction and
relationships.

[11.100 The preference for marriage combined with Grozd’s expressed attitude
towards divorce, as well as not being in accordance with the Family law,
presents, in the opinion of the CRO, an idealized image of marriage thus
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preventing the child from seeking help when this image is undermined.
Statements such as “... the reasons for divorce often lay in wrong motives for
entering marriage in the first place and bad predisposition of the persons entering
the marriage in other words their incapability for true love”*® are ungrounded and
represent an obvious example of discrimination, for the persons concerned as
well as for the children from divorced families. Similarly, to reduce the meaning of
sexual relationship to “ . . . “Complete submission, as a part of love, to the other
person”®" conflicts with the scientific conclusions that “sex only has that meaning
which is ascribed to it by human experience.”**® The strength of the CRO’s
criticism, combined with her request at the end of her letter to the Ministry of
Health to bear in mind basic standards for the protection or children’s rights when
reaching its decision on sexual and reproductive health programmes, indicates
how far the Grozd programme falls short of these standards and, if implemented
without appropriate modification, compounds the liability of the Croatian
government under Article 16 and taken together with Article E.

D. Croatia’s failure to institute effective mechanisms to ensure the
quality of sexuality education programmes violates its obligations
under Article 17 to establish and maintain appropriate institutions
and services to ensure social and economic protection.

[11.101 Education, including sexual and reproductive health education, is a key
service in ensuring the social protection of children and young people. In order to
ensure that such services are of high quality and continue to meet the needs of
young people the state must take all appropriate and necessary measures both
ensure that (a) they meet certain standards and that teachers are properly
trained to deliver education to those standards and (b) rigorous monitoring and
oversight procedures are both in place and effectively implemented.

[11.102 The Committee, Under Article 17 of the 1996 Revised Charter requires
Member States to establish and maintain an educational system that is both
accessible and effective. In order to for there to be an effective system, Member
States must institute mechanisms to monitor the quality of the education
delivered and to ensure a high quality of teaching.** Whilst Croatia has not
ratified the Revised Charter, it is a party to Article 17 of the 1961 Charter, and the
Committee has noted in several recent conclusions that Article 17 of the Revised
Charter reflects the approach of the Committee under this provision of the 1961
Charter.>®

[11.103 Yet the Croatian government lacks effective mechanisms to ensure the
quality of the minimal information and instruction students receive on sexual and
reproductive health issues in school. In practice, it also exercises virtually no
oversight of extra-curricular programmes, with the result that the Teen STAR
program has been implemented in about 100 schools over the past few years®®’
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despite serious problems regarding both its content and the qualifications of its
teachers.

[11.104 In addition, the State’s current process or “mechanism” to systematize
sexuality education in schools has been far from an effective, transparent or
democratic means to ensure the quality of sexuality education to come and
students may receive in the end as little as 2 hours per school year of sexuality
education, rendering such education next to meaningless. As such, the
government has failed in its obligations to ensure that the quality of sexuality
education programmes and instruction meet both the requirements of Article 17
and other regional and international standards.

1. Failure to Allocate Sufficient Time to Sexuality Education

111.105 Article 17 enshrines the duty to have an effective educational system®?
so as to provide young people with an education that will be essential to their
social and economic protection. As noted sexuality education is a critical aspect
of such education. As discussed above in paras. Il1.17-33, if such education is to
be effective it must be comprehensive, non-discriminatory and evidence-based.
A brief, superficial sexuality education session is unlikely to be effective in
equipping young people with the education they need to make informed
responsible choices about their behaviour and to fulfill the state’s protective
mandate. The State when allocating time to such programs should realistically
evaluate the amount of time needed to effectively teach students.

a. International and Regional Standards

[11.106 The ESC has noted, when reviewing state compliance with Article 11(2),
concerns about the extent to which health education is taught in schools. The
ESC often requests member states in reporting on its compliance with Article
11(2), to clarify whether health education is part of the national curriculum,®* the
extent it is taught at various levels of education,** and the financial resources
devoted to such programmes.*®® In addition, the Croatian government itself has
noted to the United Nations CEDAW Committee that Croatian youth are
“relatively” unaware of the risk of HIV/AIDS, pregnancy and abortion.3®

[11.107 In terms of the amount of time that should be allocated to health
education, including sexual and reproductive health, the WHO, based on
extensive reviews of curricula, found that one of the key characteristics of
effective programmes is that the7y last a sufficient length of time, i.e. at least 14
hours or more per school year.*®

b. Application

[11.108 Yet the Croatia government, during the recent call for proposals for
proposed health education programmes, stated that they should not exceed
more than 12 school-hours per one school year. Thus, each of the 5 modules,
including the module on human sexuality, would be allocated only 2 to 3 hours
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per school year. The Ombudsperson for Children’s Rights criticized this aspect
of the programme in her January 26, 2007 opinion, and asserted that such
minimal time allocation seriously marginalizes imperative sexual and

reproductive health education®®®.

[11.109 It is doubtful that Croatia can meet its national and international
obligations to provide comprehensive, evidence-based, non-discriminatory
sexual and reproductive health education within such minimal allocations of time
in the proposed mandatory program and in the existing teachings of sexuality
education. It is also difficult to reconcile the government’s commitment on paper
to ensuring the protection of sexual health for its youth and its obligations under
the ESC to prioritize and ensure effective implementation of health education
programmes under Article 11(2) and to have an effective educational system
under Article 17,%° with the little time that is being allocated to such pressing
information needed by youth. Such an approach is not only ill-planned but also
directly contravenes Croatia’s own Council of Europe obligations and endangers
the youth it purportedly aims to educate and protect.

2. Lack of Effective Oversight, Monitoring and Training
a. International and Regional Standards

[11.110 International and regional standards recognize the importance of teacher
training and evaluating and assessing the impact of programmes as part of a
states duty to provide health education, including sexuality education. Relevant
international and regional standards and their application are explored in depth
above in paras. 111.51-55 and lll. 60-63.

b. Application

[11.111 Given that the minimal sexual and reproductive health information
students receive as part of the national curriculum is through their general
courses, teachers of these subjects—who generally have no formal training or
experience as sexuality educators—nonetheless become its main providers in
schools. Outside of the school curriculum, programmes like Teen STAR have
inadequate standards for teacher qualifications. Providers of sexuality education
in both spheres thus fall far short of the high quality of teaching required by this
Committee and other regional and international bodies.

[11.112 In Croatia, monitoring and evaluation of reproductive and sexual health
topics in the national curriculum as well as extra-curricular sexuality education
programmes is inadequate by the estimates of not just civil society actors, but
also government officials. The Ministry of Science, Education and Sports (MSES)
is responsible for monitoring and evaluating extra-curricular programmes that it
approves.370 In practice, however, government oversight of the implementation of
such programmes is inadequate and inconsistent if not completely absent in
some cases, such as in the case of the Teen STAR programme. According to
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Croatian experts reviewing the country’s educational system, the existence of a
system of evaluation and quality control is a key characteristic of any educational
system, yet the Croatian educational system “does not know any system of
quality control . . . "' The arguments and their application are explored in
depth above in paras 111.60-68.

3. Failure to Adhere to the Rule of Law: Ensuring Transparent,
Objective and Accountable Decision Making When Selecting a Pilot
Health Education Programme

a. International and Regional Standards
European Social Charter

[11.113 Croatia is required under both Article 17 ESC and its wider obligations as
a Council of Europe member to promote and uphold the rule of law (see further
below) to ensure that the expertise of those involved in reviewing or
systematizing sexuality education programmes is adequate; that there is both the
appearance and the actual neutrality of the government in the process, including
ensuring the secular character of the state;*’? that the government in committing
both financial and human resources to the process seriously considers the
recommendations of its experts, including its Ombudspersons; that all actions of
the expert bodies and relevant ministries are transparent to the public and that
the public have access to their work and conclusions; and that public, students
and civil society, have a meaningful opportunity to comment on the proposed
educational material.

Other Council of Europe Standards

[11.114 The Council of Europe, through its own statute, the European Commission
on Democracy through Law (Venice Commission), and the Parliamentary
Assembly, makes repeated and frequent references to the rule of law as one of
the fundamental principles guiding the mission of the Council and the
governments of member states.

[11.115 As a member of the Council of Europe, Croatia is required to ascribe to
principles of democracy and the rule of law when conducting government affairs.
In practice this requires Croatia when attempting to remedy any deficient public
service programme, such as sexual and reproductive health education, in
accordance with its Article 17 ESC obligations, to comply with and uphold rule of
law standards.

[11.116 The Parliamentary Assemblg/ in agreeing that the rule of law is one of
democracy’s two basic principles®” defined the concept in a recent resolution
outlining he parameters for the evaluation of democratic development in a given
country:

i. the transparency of governmental action and administration;
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ii. the accountability of decision-making bodies towards the pubilic;
iii. the openness of political decision-making processes to the public;

iv. the possibilities and the degree of motivation for citizens to effectively
participate in the decision-making process;

vii. the development of civil society and the extent to which its structures
and entities are neither controlled by the state nor act as disguised
opposition parties lacking democratic legitimacy;

viii. the secular character of the state, meaning that the state should
remain at an equal distance from all religions and confessions, including
agnostics . . . .

xxii. the effectiveness of the anti-discrimination rules and regulations . . .
374

[11.117 Thus, in accordance with basic principles of democracy and the rule of
law, governments must ensure transparency, accountability, openness in
decision-making processes, and public participation in the development of
educational policies and programmes. These are principles to which Croatia has
failed to adhere to in attempting to reform its sexual and reproductive health
education

b. Application

[11.118 To date, Croatia, through the work of the MSES and its commissions, has
evaded its obligations under Article 17 of the ESC and its rule of law obligations
by making inappropriate appointments to the review commissions, engaging in
non-transparent decision-making, exerting undue influence over commission
members to endorse the problematic Grozd programme, failing to solicit civil
society and youth input and heeding expert opinions in the curriculum
development process, and permitting excessive delays in the programme
selection process, to the detriment of Croatian youth and in violation of Article 17
and in contrary to its rule of law obligations under the Council of Europe.

[11.119 In particular, the process has been tainted by five factors: (i) lack of
expertise and appointment of inappropriate commission members; (ii) lack of
transparency in decision making; (iii)) undue influence of the MSES on the
Commission members; (iv) failure to include civil society in the process and heed
the opinions of its experts and Ombudspersons; and (v) continuing delay in
implementing a scientifically accurate, non-discriminatory and gender sensitive
sexuality education programme. Each of these problems is outline briefly below
with a more detailed facts provided in section |l B, above.

[11.120 It should be noted that in 2005 Croatia was criticized by the Open Society
Institute (OSI), a leading NGO working on democratic good governance and
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human rights, for failing on its obligations to deliver education context when it
stated that “the education system “. . . does not know any system of quality
control . . . [;its] decision-making is not transparent and relevant information is not
sufficiently available to the interested parties . . . [; and it] does not stimulate
professional public discussion and especially does not take into account its
results in decision-making.”>"®

Lack of Expertise and Appointment of Biased Commission Members

[11.121 In response to this internal and external pressure to overhaul its health
education curriculum, the MSES has established three review commissions.
Their brief was to review the adequacy of the existing curricula and extra-
curricula programmes that address sexuality issues and to develop and select a
comprehensive, systematic health education programme, with a sexuality
education component.>’® Clearly, the Commissions’ membership would be vital in
ensuring that the bodies were sufficiently objective and expert in ensuring that
assessed programmes complied with national and international gender equality
and human rights obligations. However, composition of the first two review
bodies was problematic.

[11.122 The MSES appointed as Chair of the twenty-eight member Commission,
Dr. Vladimir Gruden, a psychiatrist with a record of expressed homophobic views
and refused to replace him despite his clear unsuitability for the position.

[11.123 Contrary to Croatia’s own National Policies for the Promotion of Gender
Equality (2001-2005 and 2006-2010) and its obligations under CEDAW to
ensure gender representation in government bodies,*’’ the MSES appointed
members to the Second Commission lacked imperative gender equality and
human rights experience with no representatives of institutional mechanisms for
gender equality or NGOs and/or experts on the issue.>’® This is despite the fact
that the Second Commission was initially formed in response to complaints about
the existing Teen STAR sexuality education programme’s breaches on gender
equality and human rights, and that therefore one of the evaluation criteria for the
proposed programmes was the promotion of gender equality.

[11.124 This failure to accommodate appropriate gender expertise is symptomatic
of a wider problem within the country with both the European Union*”® and
CEDAW?>® being strongly critical of Croatia’s record.

Lack of Transparency

[11.125Croatia’s rule of law obligations and Article 17 ESC requirements for
establishing an education system that is effective, not only should require
appointment of non-biased and qualified decision-makers, but the Commission
members and the Commissions they represent must engage in transparent
decision-making. As noted above in the Parliamentary Assembly resolution,
markers of democratic development include, among other things, transparency in
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governmental action and administration, and accountability by decision-making
bodies, and openness of political decision-making processes, to the public.®"

[11.126 The 2005 Open Society Institute-Croatia report confirms the overall lack of
transparency in decision-making and the state’s failure to provide relevant
information to the public and interested parties, as a serious flaw in Croatia’s
educational system.**? This report specifically noted the reluctance by state
institutions to consult relevant professional and NGOs on issues concerning
education, resulting in their failure to take into account their views in the decision-
making process.*® In addition, the European Commission, in its latest progress
report on Croatia, has noted the need to implement reforms for “professional,
efficient, accountable, transparent and independent public administration. . . .”*%

[11.127 In-line with these with more general observations by the OSI and the
European Commission, the MSES’ appointed commissions have engaged in
non-transparent decision-making during the entire review process. Deliberations
of the First Commission took place behind closed-doors, without consultation
with outside experts, civil society and students and the final conclusions and
recommendations were never made them available to the public.

[11.128 A similar lack of transparency dominated the proceedings of the Second
Commission. Crucial information, such as the findings and conclusions of the
Second Commission, was withheld from the public domain and, yet again, civil
society and relevant government offices (e.g. Ombudspersons) were not involved
in the process. Despite repeated requests, proposed programmes were only sent
for comment by the MSES after it had already agreed in principle with the final
recommendations of the Commission.

[11.129 The Third Commission has followed this pattern of secrecy with the
MSES/Min of Health refusing to issue any information on the body’s mandate let
alone its deliberations or findings. Information on the Commission’s membership
has not even been released, beyond the identity of the Chair and that members
are health experts, on the grounds that the Ministry of Health does not want it to
be subject to external influence. Whilst this might be an admirable objective given
the history of attempts at influencing the review process (see further below) it
does not justify the high levels of secrecy surrounding the Commission to date.

Undue Influence combined with a Failure to Solicit Adequate
Input and Participation of Croatian youth, Civil Society and
Ombudspersons; deliberate dismissal of expert opinion

[11.130 Croatia’s rule of law commitments and Article 17 ESC obligations to
ensure an effective education system also require engaging in democratic
decision-making. Specifically, the process to select a sexual and reproductive
health programme should be driven by the consensus of the appointed
commission members.
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[11.131 Yet there are significant examples, most notably in relation to the work of
the second Commission, where the MSES (itself the subject of criticism for being
subject to undue influence by religious institutions)*®® has attempted to unduly
influence the review process. This took the form of overriding the Second
Commission’s continued recommendations that programmes include objective,
science-based sexual health information that is non-discriminatory whilst
repeatedly pressuring the review body to approve the Grozd programme. This
the body eventually did, changing its position, despite the former’s serious
concerns regarding the programme’s content and the repeated refusal of Grozd
to amend its programme accordingly. Subsequently, at least one member of the
second Commission has publicly confirmed that the MSES has placed strong
pressure on the decision-making body to accept the Grozd programme. 3¢

[11.132 The MSES’ obligation to ensure an accessible and effective educational
system under Article 17 and to engage in transparent and democratic decision-
making also requires the state to engage Croatian youth and civil society in the
curriculum development process, in line with its own national policies, together
with its membership of the Council of Europe®’ and the European Network on
Health Promoting Schools (ENHPS).*®® These obligations are specifically
reflected in the National Plan of Activities for the Rights and Interests of Children
and the National Policy on Gender Equality where they require that relevant
ministries, including the MSES and the Ministry of Health, include children in the
creation, implementation and monitoring of preventative health programmes and
cooperate with NGOs in developing educational programmes and expanding
health education programmes in schools to include issues of sexuality,
reproductive health, and preventing transmission of sexually transmitted
infections. °

[11.133 However, in contravention of its national and international obligations, the
MSES has made no attempt to solicit youth participation in the sexual and
reproductive health education curriculum development process. This is also
despite the fact that Croatian youth, as key beneficiaries of school-based
programmes, believe that comprehensive sexuality education should be
implemented in school curricula.>®

[11.134 This lack of consultation is mirrored in the government’s approach to civil
society and national experts, in particular the Ombudspersons on Children’s
Rights and on Gender Equality. The MSES has not merely excluded them from
the review process but actively rejected their expert opinions. This is despite the
fact that these opinions, supported by some external commentators, have
repeatedly highlighted the physical dangers and discriminatory effect amounting
to violation of human rights obligations that the Grozd programme would have on
youth.

[11.135 Yet, immediately after the Children's Rights Ombudsperson issued her
opinion on the Grozd programme, the Minister of Health repudiated it, stating that
he “will not take into account the Ombudsperson for Children’s opinion...because
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she is not a medical doctor and thus has displayed a complete disrespect for
another state body.”®' The Minister in stating this is calling into question the
Ombudsperson’s  well-established legal mandate of criticizing relevant
government offices when children’s rights are threatened by state actions.?%

[11.136 The Second Commissions’ recommendations, if accepted by the MSES,
will mean that the Grozd programme, including a component on sexuality
education which fails to meet internationally accepted scientific standards on
prevention of STls and unwanted pregnancy and breaches the right not to be
discriminated against on the grounds of sexuality, would be tested in 10 schools
with a view to implementing the programme for all Croatian children from the age
of 10 onwards until they reach the age of 19. This would result in children
receiving inadequate education during their most formative years.

[11.137 The Ombudsperson for Children’s Rights and the European Parliament
Working Group on Reproductive Health, HIV/AIDS and Development have both
criticized the Grozd Programme for potentially being harmful to health of youth
and emphasize the need for scientifically accurate, evidence-based information
in accordance with international law and World Health Organisation (WHO)
standards (see paras 11.49-51, 11.54-58 above).

[11.138 The Ombudsperson for Gender Equality specifically noted in her February
12, 2007 opinion, that implementation of the Grozd programme may perpetuate
sex and gender stereotypes and deny children the opportunity to adopt tolerant
and non-discriminatory outlooks, and a consciousness towards human rights
(see above facts section for details).>*® She also explicitly stated that some of the
content of the Grozd Programme violates Croatia’s law on Gender Equality, and
bans on discrimination based on gender, marriage or family status, and sexual
orientation. The Children’s Rights Ombudsperson and the European Parliament
Working Group have raised similar concerns, with the latter adding how the
programme contravenes EU standards which prohibit discrimination based on
gender and sexual orientation.>%*

[11.139 In addition, the Ombudsperson for Children’s Rights asserted in her
January 26, 2007 opinion, that the Grozd’s programme’s parental consent
requirement risks depriving children of essential health education, and further,
denyinssthem educational, participation, protection and long-term survival
rights.

Excessive Delay Causing Further Potential Harm to Croatia’s Youth

[11.140 Croatia’s obligation to remedy its poor quality, biased and factually
inaccurate sexual education is long overdue with an explicit policy requirement,
in the form of the 2001-2005 National Policy for the Promotion of Gender
Equality, dating back to 2001 to establish a sexuality education programme,
which would include enhanced information on sexually transmitted diseases, for
Croatian schools to commence 2002-2003.%% To date, the MSES has not only
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failed to implement this Policy but has acted negligently in continuing to delay
implementation, in violation of not just Article 17 but also its substantive
obligations under Article 11(2).

[11.141 On January 26, 2007, the Children’s Rights Ombudsperson issued an
opinion expressing concern that the lengthy decision-making processes by the
MSES, and now the Ministry of Health, on the “choice and implementation of the
programme of health education in schools” have significantly deprived children of
their rights and has subjected them to various developmental risks.*¥’

[11.142 The ultimate outcome of the review process remains unclear continuing to
leave all students without access to comprehensive and high quality sexual and
reproductive health education. If the Grozd programme were to be approved the
potential negative effects would be considerable. Even if these children were to
subsequently receive science-based, non-discriminatory sexuality information in
secondary school, many of them would already have adopted a particular view,
attitude and behaviour toward sexual and reproductive health, endangering their
health and welfare. As such, the adoption of the Grozd programme, or a
substantially similar programme, would directly contravene the government’s
laws and policies and international obligations on youth, gender equality, and
human rights.
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IV. CONCLUSIONS

In light of the above failures to comply with its Charter obligations the
Republic of Croatia should:

] Establish a dedicated sexual and reproductive health education as a
core element of the national curriculum that meets international standards
and best practice.

"1 Ensure sexuality education is compulsory and available in all schools
from the beginning of the elementary level to the completion of a young
person’s education.

1 Develop sexuality education curricula in accordance and consultation
with appropriate national and international individual experts and
institutions.

1 Ensure content of sexuality education curricula is evidence-based,
gender sensitive, non discriminatory and in accordance with other
international standards.

1 Ensure content of sexuality education curricula enables young people to
have access to accurate information necessary to make informed choices
about their sexual and reproductive lives and protect their health whilst
avoiding perpetuating outdated and discriminatory stereotypes.

1 Appropriately train and educate teachers on sexuality education.

71 Subject compulsory and extra-curricular sexuality education programmes
to independent and periodic monitoring, inspection and evaluation.

71 Ensure that approval and/or support of any extra-curricular programmes
taught in schools is dependent on the programmes being non-
discriminatory and evidence-based.

1 Withdraw permission and support for any existing school programmes,
whether they are extra-curricular programs or programs that are part of
national curricula that include sexuality education component, that are
discriminatory and/or non-evidence-based currently being taught in
schools.

"1 Ensure that existing and future governmental processes regarding
development of a compulsory sexuality education programme is
transparent and respects the rule of law.
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