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Complaint No. 25/2004 - C.G.S.P. v. Belgium 
 
 
 
 
 

Supplementary observations from the C.G.S.P. on the merits 
 
 
 
The C.G.S.P. wishes to submit the following supplementary observations in 
response to the Belgian government's memorial in reply: 
 
1. Firstly, the complaint stated (point 2.3.3) that it concerned the 

effectiveness of the right to bargain collectively in the public sector where 
a provision affecting staff's status was introduced or amended through 
the legislative process. It is accordingly irrelevant to explain (pp. 10 and 
11 of the memorial in reply) that a regulatory provision adopted in breach 
of the obligations of negotiation and prior consultation could be set aside 
by the Conseil d'Etat or could go unapplied on the ground that it was 
unlawful. 

 
2. The C.G.S.P. fails to see how Article 6, paragraphs 1 and 2, of the 

European Social Charter could enable a signatory state to distinguish 
between legislative provisions affecting public service staff's status 
according to whether they result from a government bill or a private 
member's bill.    

 
It is for the signatory state to reconcile its constitutional law with the 
obligations it enters into on ratifying the Charter. The very example of the 
attempt to make negotiation compulsory prior to a government 
amendment, an attempt which parliament resisted in the interests of the 
organisation of its work (p. 6 of the memorial in reply), shows no 
willingness to respect the right to bargain. In this connection, the 
C.G.S.P. points out that the legislation section of the Conseil d'Etat held, 
in an opinion, that the government amendment process could not be 
used to render the prior negotiation obligation meaningless (Appendix 1); 
the memorial in reply makes it clear that the government intends to take 
no account of that opinion. 
 
Lastly, the reference (p. 7 of the memorial in reply) to the attention that 
may be paid by parliamentarians to the trade union standpoint lends 
strength to the C.G.S.P.'s arguments. If, in order to make known their 
opinions, the trade unions are asked to use the same methods as any 
other association or, moreover, any member of the public on the 
occasion of the drafting of any legislative instrument, it is difficult to see 
what purpose can be served by recognition of the right to bargain 
collectively concerning working conditions. 
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3. Contrary to what is said in the memorial in reply (pp. 7 to 9), the 

weakness complained of by the C.G.S.P. is in no way potential, even in 
the case of a legislative instrument resulting from a government bill. Here 
is an example. 
  
On 25 February 2004 (that is one week after the present complaint was 
lodged) a draft royal decree "determining the administrative and financial 
status of the Chairman of the Federal Council to Combat Illegal Work 
and Welfare Fraud and the members of the Federal Co-ordinating 
Committee" was placed on the agenda of the Negotiating Committee of 
the federal, community and regional services.  The representative trade 
unions thereupon discovered that the proposed decree implemented 
section 11, paragraph 8 of the Act of 3 May 2003 "establishing the 
Federal Council to Combat Illegal Work and Welfare Fraud, the Federal 
Co-ordinating Committee and the district units", which had been 
published in the "Moniteur belge" on 10 June 2003 (Appendix 2). Since 
the implementing measure was to be subject to bargaining, the same 
applied, a fortiori, to the legal instrument. However, the preliminary draft 
of the law, which was indeed introduced under a government bill, had 
never been included on the Negotiating Committee's agenda. Even if 
lodged in due time, an application to have section 11 of the Act of 3 May 
2003 set aside would naturally have failed for the reasons set out in the 
Court of Arbitration's judgment No. 18/2004. 
 

4. As to the incident caused by the Programme Act of 5 August 2003, the 
memorial in reply deals with it in a very casual manner (p. 11). The 
C.G.S.P.'s description of the events as purely anecdotal was based on 
the number of persons concerned by the measure. However, the manner 
in which the government refers to the question further reinforces the 
C.G.S.P.'s fears. 
 
In its complaint the C.G.S.P. stated that section 54, paragraph 2, of the 
consolidated legislation of 18 July 1966 made it mandatory to consult the 
representative trade unions only in respect of implementing measures 
that had an impact on staff. The complaint nonetheless stipulated that, 
as commonly construed, the consultation obligation extended to 
amendments to the coordinated legislation itself and the Federal Ministry 
of the Civil Service had abided by it when it had wished to make 
significant amendments to this legislation in staff matters, as set out in 
the Act of 12 June 2002.  Section 40 of the Act of 5 August 2003 went 
back over a limited aspect of the same subject. The explanations given 
in the memorial in reply show that consultation on proposed 
amendments to the coordinated legislation affecting public service staff 
depends on the government's good will or, more aptly, its attentiveness if 
not its whim. 
 
Again, it is difficult to see how such practices are consistent with 
Article 6, paragraphs 1 and 2, of the European Social Charter. 
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5. Lastly, regarding the possibility of fundamental changes to, or possibly 
repeal of, the public service trade union statute through a private 
member's bill or government amendment, the memorial in reply (p. 9) 
seeks to reassure the C.G.S.P. by pointing out that the Court of 
Arbitration would have jurisdiction to review such a measure's 
compatibility with Article 23 of the Constitution (doubtless in combination 
with international law, including the Charter, to which it by implication 
refers). 
 
That is absolutely not the question raised by the C.G.S.P., whose real 
concern is the adoption of such a legislative provision without prior 
negotiation. It can again be said that, in the light of the Court of 
Arbitration's judgment No. 18/2004, any decision to set aside such a 
provision would be based on a finding that its substance breached Article 
23, not on a lack of prior negotiation. Again, the principle of the right to 
bargain concerning such a fundamental working condition as the 
negotiation system itself is not guaranteed in the case under 
consideration. 
 
In addition, the C.G.S.P. is prepared to believe that the Court of 
Arbitration would hold that outright repeal of the public service trade 
union statute constituted a breach of Article 23. However, there is no 
guarantee that the same would apply if certain of its essential 
components were amended but the Act of 19 December 1974 continued 
to exist. 
 
The C.G.S.P. must therefore submit that the Belgian government's 
memorial in reply merely makes its collective complaint all the more 
founded. It accordingly asks the European Committee of Social Rights to 
draw the conclusions provided for in the Additional Protocol of 
9 November 1995, since Belgium is in breach of Article 6, paragraphs 1 
and 2, of the Charter and fails to guarantee the right to bargain over 
working conditions either when a government tables a bill without 
complying with the obligations ensuing from the trade union statute or 
when the legislative instrument has its origin in a private member's bill or 
a government amendment. 
 
 
Brussels, 2 December 2004 
 
 
 
 
 
Guy Biamont 
President 
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